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OPINION

Justin Foster Shaw gppedls a conviction for driving while intoxicated on the grounds that the tria
court erred in: (1) denying his motion to suppress; (2) falling to declare section 724.061 of the Texas
Trangportation Code uncondtitutiona; (3) failing to suppress his breath test refusal; and (4) admitting into

evidence the invocetion of his right to terminate his police interview. We affirm.



Background

Appdlant was charged with misdemeanor driving while intoxicated (“DWI”) and filed motionsto
suppressvarious evidence. Thetria court suppressed the portion of the video showing appellant’ sreceipt
of his Miranda* wamnings and invocaion of hisMiranda rightsbut denied dl other rdief. Appdlant
thereefter entered a negotiated plea of nolo contendere, and the tria court found appellant guilty and
assessed punishment at 180 days confinement, probated for one year, and a $750 fine.

Conclusory Stipulations

Thefirg three of gppellant’ ssix pointsof error argue that the trid court erred indenying hisgenerd
motionto suppress because the stipulated evidence he offered to support it was too conclusory to establish
the stipulated facts.

Appdlant’ s general motionto suppress argued, among other things, alack of reasonable suspicion
and probable cause. At the hearing on the motion, gppellant offered an Agreed Stipulation for Motions
to Suppress which described appellant’ s arrest as warrantless and stated, in part:

A. Probable Cause for the Stop Facts

Houston Police Officer Lambright stopped [appellant] in his vehicle because he
concluded atraffic offense had occurred, i.e., that [gppellant] drove his car throughared
light at Richmond Avenue while driving northbound on Hillcroft.

B. Probable Cause for the Arrest

Havingstopped [appel lant], Officer Lambright became suspicious that hemight be
intoxicated and begana DWI investigation. Based upon [appellant’ s] admissions, speech,
demeanor, falure of the field sobriety testsand the odor of an dcoholic beverage, Officer
Lambright arrested [appellant] without incident . . . .

Neither sde presented any other evidence at the hearing. On appedl, appellant complains that
these stipulations are too conclusory to support denia of the motion to suppress because they failed to
edtablish: (1) the basis for Lambright’s conclusion that appdlant had committed a traffic offense; (2) the
basis for Lambright’ sseizure of gppellant to commenceaDWI invedtigation; (3) the factsabout appellant’s

1 See Miranda v. Arizona, 384 U.S. 436 (1966).
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admissons, speech, and demeanor that would justify the probable cause for his arrest; and (4) the basis
for Lambright’s conclusion that appellant failed the field sobriety tests.

Subgtantidly identical attempts by appellant’ s counsd to offer conclusory stipulationsinatria court
and then chdlenge their conclusory character for the first time onappeal have been rgected by this court
and at least one other due to the fallureto raise the complaint inthe trid court. See Maxcey v. State, 990
S.W.2d 900, 903-04 (Tex. App.—Houston [14™ Dist.] 1999, no pet.); Moore v. State, 981 SW.2d
701, 705 (Tex. App.—Houston [1% Dist.] 1998, pet. ref’d). In addition, the stipulaions which appellant
damsare conclusory are no more so thanthat describing thearrest aswarrantless. Therefore, to whatever
extent the State’ s evidence was deficient, so was that whichshifted the burdento the State inthe first place.
Accordingly, appelant’ sfirst three points of error are overruled.?

Constitutionality of Section 724.061

Appdlant’ sfourthpoint of error arguesthat the tria court erred in falling to find that § 724.061 of
the Texas Transportation Code is unconditutiond because the statute: (1) does not require the State to
establish a proper relevance predicate before introducing a defendant’ s refusd to take a breath test,
thereby deprivingthe defendant of his due processrights; and (2) isvoid for vagueness because of theword
“may” inthe phrase“may beintroduced into evidence” Aswiththe preceding points of error, however,
these contentions were expressly regjected in Maxcey and Moore. See Maxcey, 990 S.W.2d at 904;
Moore, 981 SW.2d at 707-09. Accordingly, appellant’s fourth point of error is overruled.

Erroneous Statutory Warnings
Appdlant sfifth point of error arguesthat trial court erred infalling to suppressthe evidence of his
refusdl to take a breath test because the police gave him an erroneous warning onthe consequences of his
refusd. The police officers told appdlant that if he took the test and it revedled a blood-acohol content
of 0.10 percent or gredter, i.e., a the time of the tet, his license would be suspended for sixty days.

Apart from our decision on the merits, we note our disapproval of the disingenuous ploy that was
attempted with the stipulations in these cases. This tactic has served no purpose other than to waste
judicial and prosecutorial resources. Should it continue to do so in other cases, it will be incumbent
upon this Court to consider formal action to deter it.
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Appdlant contendsthat when read together, section 724.015(3) of the Transportation Code and section
49.04 of the Pend Code requirethe Stateto prove that the driver’s blood acohol level was 0.10 percent
or moreat thetime of driving. Appellant argues that because the warnings given to him werethereby
incons stent with sections 724.015 and 49.04, hisrefusa to take the test was not voluntary.

It is undisputed that appellant was given the statutory warnings prescribed in section 724.015 of
the Transportation Code. Asabove, appellant’ s contention was specificaly rejectedin Moore. See 981
SW.2d at 705-07. Therefore, appellant’ sfifth point of error is overruled.

Videotape

Appdlant’s sxth point of error argues that the trid court erred in “admitting into evidence” the
portion of the videotape at which he invoked his right to terminate the interview with police because it
would dlow the jury toinfer guilt. However, the record does not support this contention. First, because
gopdlant entered a nolo plea, the case never went to tria, and the videotape was never offered into
evidence. More importantly, at the conclusion of the suppression hearing, the trid court suppressed the
portion of the videotape at which appdlant received his Miranda warnings and invoked his Miranda
rights. Because the record therefore does not reflect that the trid court took the action complained of,
gopdlant’ s sixth point of error is overruled, and the judgment of the trid court is affirmed.

Richard H. Eddman
Judtice
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