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IN THE 1 74TH DISTRICT COURT 

OF HARRIS COUNTY, TEXAS 

NOVEMBER TERM, A. D., 2009 

The defendant, Herbert Ray Wilson, stands charged by 

i ndictment wi th the offense of capi tal murder, a l leged to have 

been committed on or about the 11th day of September, 2007, in 

Harris County, Texas . The defendant has pleaded no t guilty . 

A person commits t he offense of murder if he intent ional ly or 

knowingly causes the death of an individua l . 

A person commits the offense of capital murder if he 

intentionally commits murder, as hereinbefore defined, and the 

person intentional l y commits the murder in the course of 

committing or a tt empting to commit the offense of burg lary of a 

building or t he offense of robbery. 

robbery are felony offenses . 

Burglary of a building and 

"Attempt" to commit an offense occurs if, with specific 

in t ent t o commit an offense , a person does an act amounting to 

more than mere preparation that tends, but fails, to effect the 

commission of the of f ense intended . 

A person commi t s the offense of burglary of a building if, 

without the effective consent of the owner, the person: 



(1) enters a bui l ding or Qny portion of a building not then 

open to the public, with intent to commit a felony, 

theft, or an assault; or 

(2) enters a building and commits or attempts to commit a 

felony, theft, or an assault . 

"Enter" means to intrude any part of the body, or any 

physical object connected to the body. 

"Building " means any enclosed structure intended for use o r 

occupation as a habitation or for some purpose of trade, 

manufacture, ornament, or use. 

A person commits the offense of robbery if, i n the course of 

committing theft, as that term is hereinaf ter defined, and with 

intent to obtain or mainta in control of property of another, he: 

(1) intent ionally or knowing ly causes bodily inj ury to 

another; or 

(2) intentiona lly or knowingly threatens or places another in 

fear of immi nent bodily injury or death. 

"In the course of committing theft " means conduct that occurs 

in an attempt to commit, during the commission , or in the 

immed i ate flight after the attempt or commission of theft . 

"Theft" is the unlawful appropriation of property with intent 

to deprive the owner of said property. 

"Appropriate" and "appropriation" means to acqu~re or 

exercise control over property other than real otherwise 

property. Appropriation of property is unlawful if it is without 

the owner's effective consent. 



"Property" means tangible Gr i n tangibl e personal property , or 

a document , includi ng money, tha t represents or embodi es anything 

of value. 

"Deprive" means to wi thhold property from the owner 

pe rmanent l y o r for so extended a period of time that a maj or 

portion of the value or enjoyment of the property i s l ost to the 

owner. 

"Effective consent" means assen t i n fact, whether express or 

apparent, and incl udes consent by a person legal ly authorized to 

ac t for the owner . Consent is not effective if induced by force, 

threats, deception or coercion. 

"Owner" means a person who has a greater right to possession 

of the property t han the defendant. 

"Possession" means actual care, custody, control, or 

management of the property . 

"Deadly weapon" means a firearm or anything manifestly 

designed, made , or adapted for the purpose of inf l ic t i ng death or 

serious bodily injury; or anyt hing that in t he manner of i ts use 

or int ended use i s capable of causing death or serious bodily 

lnJ ury. 

"Bodily injur y" means physical pa in, illness, or any 

impairment of phys ical condition. 

"Se r ious bodily injury " means bodily injury that c reates a 

substantial risk of deat h or t hat causes death, serious permanent 

disfigurement, o r protracted los s or impairment of the function 

of any bodily member or organ . 



The definition o f i ntent ional l y relat i ve to the offense o f 

capi ta l murder i s as follows: 

A person acts int entionally, or wi t h intent, with respec t to 

a result of his conduct when i t is his consc i ous ob jec t ive or 

desire to cause the result . 

The definitions of intentionally and knowingly relative to 

t he offense of murder are as fo l low: 

a 

A person act s intentionally, 

resul t of his conduct when i t 

desire to cause the result . 

or with intent , with re s pect to 

is h is conscious objective or 

A person acts knowingly, or with knowledge , with respect to a 

result of his conduct when he i s aware that his conduct i s 

reasonabl y certain to cause the resu l t. 

The defini t i ons of inten t ionally and knowingly relative to 

the offenses of robbery and burglary of a building are as follow: 

A person acts intentionally, or with intent , with r espect to 

the nature of his conduct or to a result of his conduct when it 

is his conscious objective or desire to engage in the conduct or 

cause t he resul t. 

A person acts knowing l y, or with knuwledge , wi t h respec t to 

the nature of his conduct or to circumstances s u rrounding his 

conduct when he i s aware of the nature of his conduct or t hat t he 

circumstances exist. A person acts knowingl y, or with knowledge, 

wi th respect to a result o f his conduct when he is aware that his 

conduc t is reasonably certain to cause t h e resul t. 

Before you woul d b e warranted in finding the defendant guil t y 

of capita l murder , you must find from t he evidence beyond a 



reasonable doubt not only that on the occasion in quest i on the 

defendant was in the course of committing or attempting to commit 

the felony offense of burglary of a building owned by Anternett 

Rochelle Thomas, as alleged in this charge, but also that the 

defendant specifically intended to cause the death of Anterne tt 

Roche l le Thomas, by shooting Anternett Rochelle Thomas, with a 

deadly weapon, namely, a firearm; or 

You must find from the evidence beyond a reasonable doubt not 

onl y that on the occasion in question the defendant was in the 

course of commit ting or attempting to commit the felony offense 

of robbery of Anternett Roche ll e Thomas, as alleged In this 

charge , but also that the defendant specifically intended to 

cause the death of Ant ernett Roche lle Thomas, by shooting 

Anternett Rochelle Thomas, with a deadly weapon, namely, a 

f irearm , and unless you so find, then you cannot convi c t t he 

defendant of the offense of capital murder. 

You are instructed that you may consider all relevant fac t s 

and circumstances surrounding the death, if any, and the previous 

relationship exis ti ng between t he accused and the deceased , 

together with all relevant facts and circumstances going to show 

the condition of the mind of the accused at the time of the 

offense, if any. 

Now, i f you find from t he evidence beyond a reasonable doubt 

that in Harris County, Texas, the defendant, Herbert Ray Wilson, 

heretofore on or about the 11th day of September, 2007, did then 

and there unlawfully while in t he course of committing or 

attempting to commit the burglary of a building o1tmed by 



Anternett Rochelle Thomas, intent ionally cause the death of 

Anternett Rochel le Thomas by shooting Anternett Roche l le Thomas 

with a deadly weapon, namely, a firearmi or 

If, you find from the evidence beyond a reasonable doubt t hat 

in Harris County, Texas, the de f endant Herbert Ray Wi lson, 

heretofore on or about t he 11th day of September, 2007, did t hen 

and there unlawf ully , while in t he c ourse of committing or 

attempting to commit the robbery of Anternett Rochelle Thomas, 

intentional l y cause the death of Anterne tt Roche l le Thomas by 

shooting Anternett Rochell e Thomas with a deadly weapon, 

a f irearm, then you wil l find t he defendant gui lty of 

murder, as charged in the ind ic tment . 

namely, 

capital 

Unless you so f ind from the evidence beyond a reasonab l e 

doubt , or if yo u have a reasonabl e doubt thereof , or i f you are 

unable to agree, you will next consider whether the defendant i s 

guilty of t he lesser offense of felony murder. 

A person commi ts the o ffense of felony murder i f he commits 

or attempts to commit a f elony, other than mans laughter , and in 

the course of and in furt heranc e o f t he commiss i on or attempt , o r 

in immediate flight from the commission or attempt , he commits or 

at t empts to commit an act clea r ly dangerous to human li fe t ha t 

causes the death of a n individual. 

A person commits t he offense of mansl aught er if he recklessl y 

causes the death of a n individual. 

A person ac t s recklessly, or is reckless , wit h respect to t he 

result of his conduct when he lS aware of but consciously 

disregards a substantial and un just ifiable risk that the result 



will occur . The risk must be of such a nature and degree that 

its disregard constitutes a gross deviat ion from the standard of 

care that an ordinary person would exercise as viewed from the 

defendant's standpoint. 

Therefore, if you find from the evidence beyond a reasonable 

doubt that on or about the 11th day of September, 2007, in Harris 

County, Texas, the defendant, Herbert Ray Wi l son, did then and 

there unlawfully, while in the furtherance of the commission or 

attempted commission of t he felony of burglary of a building 

owned by Anternett Rochel le Thomas, or in immediate flight from 

the commission or at t empted commission of t he felony of burg l ary 

of a building owned by Anternett Rochelle Thomas, commit an act 

clearly dangerous to human li f e, to - wit: by shooting Anternett 

Roche lle Thomas with a deadly weapon, namely, a firea rm, that 

caused the death of Anternett Rochelle Thomas; or 

If you find from t he evidence beyond a reasonable doubt that 

on or about the 11th day of September, 2007, in Harris County, 

Texas , the defendant, Herbert Ray Wilson, did then and there 

unlawful ly, while i n the furtherance of the commission or 

attempted commlSSlon of the felony of robbery of Anternett 

Rochelle Thomas, or in immediat e flight from t he commission or 

attempted commlSSlon of the fe l ony of r obbery of Anternett 

Rochelle Thomas, commit an act clearly dangerous to human life, 

to -wit : by shooting Anternett Rochelle Thomas wi th a deadly 

weapon, namely, a firearm, that caused t he death of Anternett 

Rochelle Thomas, then you will fi nd the defendant guilty of 

felony murder. 



If you believe from the e-.ridence beyond a reasonable doubt 

that the defendant is guilty of either capital murder on the one 

hand or felony murder on the other hand, but you have a 

reasonable doubt as to which of said offenses he is guilty, then 

you must resolve that doubt in the defendant's favor and find him 

guilty of the lesser offense of felony murder. 

If you have a reasonable doubt as to whether the defendant is 

guilty of any offense defined in this charge you will acquit the 

defendant and say by your verdict I!Not Guilty. I! 



A person is nevertheless criminally responsible for caus i ng a 

result if t he onl y dif f erence between what actua l ly occurred and 

what he desired, contemplated, or risked i s that: 

(1) a different offense was committed; or 

(1) a different person or property was injured, harmed, or 

otherwise affected. 

Now, i f you bel i eve 

doubt that the defendant J 

from the evidence beyond a reasonable 

Herbert Ray Wi lson, 

Texas, on or about the 11 th day of September, 

in Harris Count y, 

2007, did then and 

t here u nl awful l y and intentionally or knowing l y shoot a firearm 

at an unknown person, with the specific intent to cause the death 

of an unknown person, but instead, missed the unknown person and 

hi t Anternett Roche l le Thomas, causing t he death of Anternet t 

Rochel l e Thomas with the use o f a deadl y weapon, namely, a 

firearm, then you will f ind the defendant guilty of capi t al 

murder, as charged in the i ndi ctment. 
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You are further instructed that if there is any evidence 

before you in this case regarding the defendant I s committing an 

alleged offense or offenses other t han the offense alleged 

against him in the indictment in this case, you cannot consider 

such evidence for any purpose unl ess you find and believe beyond 

a reasonab l e doubt that the defendant committed such ot her 

offense or offenses, if any, and even then you may only consider 

the same in determining the mot ive , opportunity, intent, 

preparation, plan, knowledge, i dentity, o r absence of mistake or 

accident of the defendant, if any, lD connection with the 

offense, if any, alleged against him in the indictment and for no 

other purpose. 



Our law provides that a defendant may testify in h is own 

behalf i f he elec t s to do so . Th is, however , is a right accorded 

a defendant, and in the event he elect s not to tes t ify, that fact 

cannot be taken as a circumstance a gainst him. 

In this case, the defendant has elected not to testify and 

you a r e instructed that you cannot and must not refer to or 

a llude to that fact throughou t your deliberations or take it into 

considerat ion for any purpose whatsoever as a circumstance 

against him. 



, 
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You are further instructed tha t any evidence that any witness 

has been convicted i n any case or cases was admitted before you 

for the purpose of a iding you, if it does aid you, in passing 

upon the credibility of the witness and the weight to be given 

his or her test imony , and you will not consider the same for any 

o t her purpose . 



A Grand Jury indictment is the means whereby a de f endant is 

brought to trial in a felony prosecution. It is not evidence of 

guilt nor can it be considered by you in passing upon the 

question of guil t of t he defendant. The burden of proof in all 

criminal cases rests upon the State throughout the trial and 

neve r shifts to the defendant . 

Al l persons are presumed to be innocent and no person may be 

convicted of an offense unless each element of the offense is 

proved beyond a reasonable doubt. The fact that he has been 

arrested, confined, or indict e d for, or otherwise charged wi th 

the offense gives rise to no inference of guilt at his trial. 

The law does not require a defendant to prove his innocence or 

produce any evidence at a ll. The presumption of innocence alone 

is sufficient to a c quit the defendant, unless the jurors are 

satisfied beyond a reasonable doubt of the de f endant's guilt 

a f ter careful and impartial consideration of all the evidence in 

the case. 

The prosecution has t he burden of p roving the defenda n t 

guilty and it must do so by proving each and every element of t he 

offense charged beyond a reasonable doubt and if it f a il s to do 

so, you must acquit the defendant. 

It lS noc requi red that t he prosecution prove guilt beyond 

all possible doubt i it is required that the prosecution's proof 

excludes all reasonable doubt concerning the defendan t 's guilt. 

In the event you have a reasonable doubt as to the 

defendant's guilt after considering all the evidence before you, 



and these instructions, you will acquit him and say by your 

verdict "Not Guilty. 01 

You are the exclusive j udges of the facts proved, of the 

credibility of the witnesses a n d the we ight to b e given their 

testimony, but the law you s hall receive in these written 

instructions, and you must be governed thereby . 

After you retire to the jury room, you should select one of 

your members as your Foreman . It is his or her duty to preside 

at your deliberations, vote with you, and when you have 

unanimously agreed upon a ve rdic t , to certify to your verdict by 

using the appropriate form attached here to and signing t he same 

as Foreman . 

During your del i berations in this case, you mus t not 

consider, discuss, nor relate any mat ters not in evidence before 

you . You should not consider nor mention any personal knowledge 

or information you may have about any fact or person connected 

with this case which is not shown by the ev i dence. 

No one has any authority to communicate with you except the 

officer who has you in charge . After you have retired, you may 

communica te with thi s Court in wri t ing through t his officer. Any 

communication relative to the cause mus t be written, prepared and 

signed by the Foreman and shall be submitted to the court through 

this officer. Do not attempt t o talk to the officer who has you 

in charge, or the attorneys, or the Court, or anyone else 

concerning any questions you may have . 

Your sole duty at this time ~s to determine the guilt or 

innocence of the defendant under the indictment in t hi s cause and 



, , 

restrict your deliberations solely to the issue of guilt or 

innocence of the defendant. 

Following the arguments of counsel , you will retire to 

consider your verdict . 

e Guerre ro, Judge 
174th District Court 
Harris County, TEXAS 

'lLED 
'.-:"1 J~c:kso" 

;j r~':l, 

DEC 0 i 2009 
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CAUSE NO. 1133069 

THE STATE OF TEXAS § IN THE 174TH DISTRICT COURT 

VS. § OF HARRIS COUNTY, TEXAS 

HERBERT RAY WILSON § NOVEMBER TERM, A. D., 2009 

CHOOSE ONE 

"We, the Jury , find the defendant, Herbert Ray Wilson, not 

guilty." 

Foreman of the Jury 

(Please Print) Foreman 

"We, the Jury, find the defendant, Herbert Ray Wilson, guilty 

of capital murder, as charged in t he indictment." 

me 0 ·,~09 

1\ '30 11t''­
~ 

Foreman of the Jury 

(Please Prin t) Foreman 

"We , t he Jury, f i nd the defendant, Herbe r t Ray Wilson, guilty 

of felony murder." 

Foreman of the Jury 

(Please Print) Foreman 


