
IN THE SUPREME COURT OF TEXAS

Misc. Docket No. 10-9190

APPROVAL OF REFERENDUM ON PROPOSED AMENDMENTS TO THE

TEXAS DISCIPLINARY RULES OF PROFESSIONAL CONDUCT

WHEREAS:

1. On October 20, 2009, in Misc. Docket No.09-9175, the Supreme Court of Texas proposed

amendments to the Texas Disciplinary Rules ofProfessional Conduct and invited public comments

through December 31, 2009. The Court received numerous comments in response.

2. As a result ofcomments received, the Court made revisions to the proposed rules. The Court

sent the revised version ofthe proposed rules to the State Bar of Texas Board of Directors on April

14, 2010, with a request that the Board consider the revised version of the proposed rules and, by

October 6, 2010, provide the Court with recommendations or comments.

3. On July 7,2010, the Court sent the revised version of the proposed rules, accompanied by

proposed interpretive comments, to the Board and again requested that the Board provide the Court

with any feedback regarding the proposed rules and interpretive comments by October 6, 2010.

4. From August 30 through September 10,2010, the Board conducted public-education hearings

in Lubbock, El Paso, Houston, Tyler, Dallas, Corpus Christi, McAllen, San Antonio, and Austin to

obtain feedback from lawyers and members of the public regarding the proposed rules and

interpretive comments. The Board also invited feedback on the State Bar's website.

5. As a result of feedback received, the Board suggested revisions to the proposed rules and

interpretive comments. The Board approved the modified version of the proposed rules and

comments in public meetings on October 1 and November 5, 2010. The Board also petitioned the

Court to submit the proposed rules to State Bar members for a referendum between January 15 and

February 14,2011, by electronically transmitted and paper ballots in a form attached to the petition.

6. The Court has considered the Board's petition and concluded that the proposed amendments

to the Texas Disciplinary Rules of Professional Conduct, as provided in Exhibit A (in clean form)



and B (in redlined form comparing the proposed rules with the existing rules) to this Order, should

be submitted to State Bar members for a referendum between January 18 and February 17, 2011,

using electronically transmitted and paper ballots in the form attached to this Order.

7. The Court's approval of this referendum is not a predetermination of any legal issues

regarding the proposed rules.

IT IS THEREFORE ORDERED THAT:

1. The State Bar of Texas is directed to conduct a referendum on the attached, proposed

amendments to the Texas Disciplinary Rules of Professional Conduct. The referendum must be on

the proposed rules in Exhibits A (clean) and B (redlined), not on the proposed interpretive comments

in Exhibit A. The interpretive comments are included in this Order to serve solely as guidance for

individuals who vote on or otherwise consider the proposed rules.

2. The State Bar of Texas is directed further to conduct the referendum as follows:

a. Online voting must begin on January 18,2011, at 8:00 a.m., and end on February 17,

2011, at 5:00 p.m.

b. On January 18,2011, a written ballot must be sent to each State Bar ofTexas member

who is registered and eligible to vote in the referendum.

c. No ballot received by the State Bar of Texas after 5:00 p.m. on February 17, 2011

will count.

d. The ballot must be substantively in the form attached to this Order.

3. The Clerk of the Supreme Court of Texas is directed to:

a. submit a copy of this Order for publication in the Texas Register,

b. cause a copy of this Order to be mailed to each registered member of the State Bar

of Texas by publication in the Texas Bar Journal; and

c. cause a copy ofthis Order to be posted on the website ofthe Supreme Court ofTexas

at http://www.supreme.courts.state.tx.us/.

Misc. Docket No. 10-9190 Page 2



ENTERED this Ifok day ofNovember, 2010.

Wallace B. Jefferson, Chief,

Nathan L. Hecht, Justice

ale Wainwnght, Justice

Dsivid-M^Medina, Justice

Paul W. Green, Justice

Phil Johnson, Justice

-. uJ.L
Don R. Wlett, Justic-

Eva M. Guzman, Justic

Debra H. Lehrmann, Justice
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FORM OF BALLOT

A. Terminology, Competent and Diligent Representation, Scope of Representation and

Allocation ofAuthority, Communication, Fees, Confidentiality, Safekeeping Property,

and Declining or Terminating Representation:

Do you favor the adoption of Proposed Rules 1.00-1.05 and 1.15-1.16 of the Texas

Disciplinary Rules ofProfessional Conduct, as published in the December 2010 issue ofthe

Texas Bar Journall

U YES □ NO

B. Conflicts of Interest: Multiple Clients in the Same Matter:

Do you favor the adoption of Proposed Rule 1.07 of the Texas Disciplinary Rules of

Professional Conduct, as published in the December 2010 issue ofthe Texas Bar Journall

□ YES □ NO

C. Other Conflicts of Interest:

Do you favor the adoption of Proposed Rules 1.06 and 1.08-1.12 of the Texas Disciplinary

Rules of Professional Conduct, as published in the December 2010 issue of the Texas Bar

Journall

□ YES □ NO

D. Prohibited Sexual Relations, Diminished Capacity, and Prospective Clients:

Do you favor the adoption of new Proposed Rules 1.13, 1.14, and 1.17 of the Texas

Disciplinary Rules ofProfessional Conduct, as published in the December 2010 issue ofthe

Texas Bar Journall

□ YES □ NO
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E. Advocate, Law Firms and Associations, Public Service, and Maintaining the Integrity

of the Profession:

Do you favor the adoption of Proposed Rules 3.01-3.10, 5.01-5.07, 6.01-6.03, and

8.01-8.05 of the Texas Disciplinary Rules of Professional Conduct, as published in the

December 2010 issue of the Texas Bar Journal!

D YES □ NO

F. Counselor, Non-Client Relationship, Information About Legal Services, and

Severability of Rules:

Do you favor the adoption of Proposed Rules 2.01-2.02, 4.01-4.04, 7.01-7.07, and 9.01 of

the Texas Disciplinary Rules of Professional Conduct, as published in the December 2010

issue of the Texas Bar Journal?

D YES □ NO

A copy ofthe proposed Texas Disciplinary Rules ofProfessional Conduct can befound online at

www.texasbar.com/rulesupdate
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Preamble

I. A Lawyer's Responsibilities

1. Lawyers act as representatives of clients, officers of the legal system, and public citizens

having special responsibility for the quality ofjustice. Lawyers, as guardians ofthe law, also

play a vital role in the preservation of society. The fulfillment of these roles requires that

lawyers understand their relationship with, and function in, our legal system and maintain

the highest standards of ethical conduct.

A. Representative of Clients

2. As a representative of clients, a lawyer performs various functions. As an evaluator and

advisor, a lawyer provides a client with the lawyer's informed understanding of the client's

legal rights and obligations and explains their practical implications. As an advocate, a

lawyer asserts the client's position under the rules ofthe adversary system. As a negotiator,

a lawyer seeks a result advantageous to the client but consistent with requirements ofhonest

dealing with others. In any representation, the Rules require that a lawyer competently,

promptly, and diligently pursue a client's interests within the bounds of the law;

communicate with a client concerning the representation; and keep in confidence information

relating to the representation except to the extent that use or disclosure is required or

permitted by law or these Rules.

B. Officer of the Legal System

3. As an officer ofthe legal system, a lawyer is expected to demonstrate respect for that system

and for those who serve it, including judges, other lawyers, and public officials. But it is a

lawyer's duty, when necessary, to challenge the rectitude of official action. A lawyer may

use the law's procedures only for legitimate purposes and not for harassment or intimidation

of others. A lawyer should cultivate knowledge ofthe law beyond its use for clients, employ

that knowledge to reform the law, and work to strengthen legal education.

4. The legal profession has a responsibility to assure that it is regulated in the public interest

rather than in furtherance ofparochial or self-interested concerns ofthe bar, and to insist that

every lawyer comply with its minimum disciplinary standards and aid in securing their

observance by other lawyers. Neglect of these responsibilities compromises the

independence of the profession and the public interest that it serves.
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C. Public Citizen

5. As a public citizen, a lawyer should seek to improve the law, the administration ofjustice,

and the quality of service rendered by the legal profession. A lawyer should be mindful of

deficiencies in the administration ofjustice and of the fact that persons sometimes cannot

afford adequate legal assistance. A lawyer has a moral obligation to devote professional time

and civic influence on their behalf, regardless of professional prominence or workload. A

lawyermaydischarge this obligation byproviding public interest legal services without a fee,

or at a substantially reduced fee, and by providing financial support for organizations that

provide legal services to persons of limited means.

II. Scope of the Rules

6. In the practice of law, lawyers can encounter conflicting responsibilities. Virtually all

difficult ethical problems arise from apparent conflict among a lawyer's responsibilities to

clients, a lawyer's responsibilities to the legal system, and the lawyer's personal interests.

These Rules prescribe terms for resolving such tensions. They do so by stating minimum

standards of conduct below which no lawyer can fall without being subject to disciplinary

action. Within the framework ofthese Rules, many difficult issues ofprofessional discretion

can arise. The Rules and their Comments constitute a body of principles a lawyer can rely

upon for guidance in resolving such issues through the exercise ofsensitive professional and

moral judgment. In applying these Rules, lawyers may find interpretive guidance in the

Comments.

7. The Rules are rules of reason that define proper conduct for purposes of professional

discipline. Generally, they are imperatives, cast in terms of "shall" or "shall not."

Occasionally, however, some Rules are cast in terms of "may" or "should." In the latter

situation, the Rules are permissive, defining areas in which the lawyer has professional

discretion or indicating specific exceptions to required action. When a lawyer exercises such

discretion, no disciplinary action may be taken. The Comments to the Rules are intended to

illustrate or explain applications of the Rules, in order to provide guidance for interpreting

the Rules and practicing in compliance with their spirit. The Comments do not, however,

add obligations to the Rules. No disciplinary action may be taken solely for a lawyer's

failure to conform to the Comments.

8. The Rules presuppose a larger legal context shaping the lawyer' s role. That context includes

court rules and statutes relating to matters of Hcensure, laws defining specific obligations of

lawyers, and substantive and procedural law in general. Compliance with the Rules, as with

all law in an open society, depends primarily upon understanding and voluntary compliance,
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secondarily upon reinforcement by peer and public opinion, and finally, when necessary,

upon enforcement through disciplinary proceedings. The Rules and Comments do not,

however, exhaust the moral and ethical considerations that should guide a lawyer, for no

worthwhile human activity can be completely defined by legal rules. A lawyer's conduct

should often rise above the disciplinary standards prescribed by these Rules.

9. Most ofthe duties flowing from the client-lawyer relationship attach only after the client has

requested the lawyer to render legal services and the lawyer has agreed to do so. For

purposes ofdetermining the lawyer's authority and responsibility, individual circumstances

and principles of substantive law external to these Rules establish whether a client-lawyer

relationship exists. But there are some duties, such as of that of confidentiality, that may

attach before a client-lawyer relationship has been created.

10. The responsibilities of government lawyers, under various legal provisions, including

constitutional, statutory, and common law, may include authority concerning legal matters

that ordinarily is vested in the client in private client-lawyer relationships. For example, a

lawyer for a government entity may have authority on behalf of the government to decide

upon settlement or whether to appeal from an adverse judgment. Such authority in various

respects is generally vested in the attorney general and the state's attorney in state

government, and their federal counterparts, and the same may be true of other government

officials. Also, lawyers under the supervision of these officials may be authorized to

represent several government entities in intragovernmental legal controversies in

circumstances in which a private lawyer could not represent multiple private clients. They

also may have authority to represent the public interest in circumstances in which a private

lawyer would not be authorized to do so. These Rules do not abrogate any such authority.

11. These Rules make no attempt to prescribe disciplinary procedures or penalties for violation

of a Rule, which are reflected in a separate body of rules.

12. These Rules are intended to define proper conduct for purposes ofprofessional discipline and

are not intended to define standards of civil liability of lawyers for professional conduct.

Thus, violation of a Rule does not by itself give rise to a private cause of action or create any

presumption that a legal duty to a client has been breached or that a client has suffered any

harm. In some instances, however, courts have decided that certain Rules provide guidance

concerning the applicable standard of conduct. These Rules do not address the extent to

which such use is appropriate.

13. Likewise, these Rules are not designed to be standards for procedural decisions, such as

disqualification. Furthermore, the purpose ofthe Rules can be abused when they are invoked
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by opposing parties as procedural weapons. The fact that a Rule provides a just basis for a

lawyer's self-assessment, or for sanctioning a lawyer under the administration of a

disciplinary authority, does not imply that an antagonist in a collateral proceeding or

transaction has standing to seek enforcement of the Rule. Notwithstanding those concerns,

however, courts have in some instances considered these Rules in such procedural contexts,

concluding that they provide guidance. These Rules do not address the extent to which such

use is appropriate.

14. These Rules are not intended to govern or affect judicial application of the attorney-client

privilege or work-product doctrine. The fact that, in exceptional situations, the Rules grant

a lawyer limited discretion to disclose a client confidence does not vitiate the general

proposition that the client has a reasonable expectation that information relating to the client

will not be voluntarily disclosed or used adversely by the client's lawyer without the client's

informed consent and that disclosure of such information by the lawyer may be judicially

compelled only in accordance with recognized exceptions to the attorney-client privilege and

work-product doctrine.

15. The desire for the respect and confidence ofthe members ofthe profession and ofthe society

that the profession serves provides the lawyer the incentive to attain the highest possible

degree of ethical and legal conduct in the lawyer's professional, personal, and business

affairs. The possible loss ofthat respect and confidence is the ultimate sanction. So long as

its practitioners are guided by these principles and by their role as guardians of our

Constitution, the practice of law will continue to be a noble profession.
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Terminology

Rule 1.00. Terminology

The following definitions apply to all Texas Disciplinary Rules of Professional Conduct unless the

context in which the word or phrase is used requires a different definition.

(a) "Adjudicatory official" denotes a person who serves on a Tribunal.

(b) "Adjudicatory proceeding" denotes the consideration of a matter by a Tribunal.

(c) "Affiliated":

(1) A lawyer is "affiliated" with a firm ifeither the lawyer or the lawyer's professional entity:

(i) is a shareholder, partner, member, associate, or employee of that firm;

(ii) has any other relationship with that firm, regardless of the title given to it, that

provides the lawyer with access to the confidences of the firm's clients that is

comparable to that typically afforded to lawyers in category (i); or

(iii) is held out as being in category (i) or (ii).

(2) A lawyer is "affiliated" with another lawyer if either the lawyers or their professional

entities have any of the relationships described in categories (i)-(iii) above.

(d) "Belief or "believes" denotes that the person involved actually supposed the fact in question to

be true. A person's belief may be inferred from circumstances.

(e) "Competent" or "competence" denotes possession of or the ability to timely acquire the legal

knowledge, skill, and training reasonably necessary for the representation of the client.

(f) "Confirmed in writing," when used in reference to the informed consent of a person, denotes

informed consent that is provided in writing by the person, or a writing that a lawyer promptly

transmits to the person confirming an oral informed consent. If it is not reasonable for the lawyer

to obtain or transmit the writing at the time the person provides informed consent, then the lawyer

shall obtain or transmit it within a reasonable time after the person provides informed consent.

(g) "Consult" or "consultation" denotes communication of information and advice reasonably

sufficient to permit the client to appreciate the significance of the matter in question.

(h) "Firm" or "law firm" denotes a lawyer or lawyers in a law partnership, professional corporation,

sole proprietorship, or other association authorized to practice law; or a lawyer or lawyers employed
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in the legal department of a corporation, legal services organization, or other organization, or in a

government entity.

(i) "Fitness" denotes those qualities ofphysical and mental health that enable a lawyer to discharge

the lawyer's responsibilities to a client in conformity with the Texas Disciplinary Rules of

Professional Conduct. Normally a lack of fitness is indicated most clearly by a persistent inability

to discharge, or an unreliability in carrying out, significant obligations.

(j) "Fraud" or "fraudulent," when used in relation to conduct by a lawyer, denotes an intent to

deceive and either:

(1) a knowing misrepresentation of a material fact; or

(2) a knowing concealment of a material fact if there is a duty to disclose the material fact.

(k) "Informed consent" denotes the agreement by a person to a proposed course ofconduct after the

lawyer has explained, in a manner that a reasonable lawyer would believe sufficient for the person

to understand, the material risks of and reasonably available alternatives to the proposed course of

conduct.

(1) "Knowingly," "known," or "knows" denotes actual knowledge ofthe fact in question. A person's

knowledge may be inferred from circumstances.

(m) "Partner" denotes a member of a partnership, shareholder in a law firm organized as a

professional corporation, or member of an association authorized to practice law.

(n) "Person" includes a legal entity, as well as an individual.

(o) "Personally prohibited" means a lawyer is prohibited based on the lawyer's direct knowledge or

involvement rather than being prohibited based on the lawyer merely being affiliated with another

lawyer.

(p) "Reasonable" or "reasonably," when used in relation to conduct by a lawyer, denotes the conduct

of a reasonably prudent and competent lawyer.

(q) "Reasonable belief or "reasonably believes," when used in reference to a lawyer, denotes that

the lawyer believes the matter in question and that the circumstances are such that the belief is

reasonable.

(r) "Reasonably should know," when used in reference to a lawyer, denotes that a lawyer of

reasonable prudence and competence would ascertain the matter in question.
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(s) "Represents": A lawyer "represents" a client when the lawyer personally exercises legal skill or

judgment on behalf of the client in connection with a matter.

(t) "Substantial" or "substantially," when used in reference to degree or extent, denotes a material

matter of clear significance.

(u) "Tribunal" denotes a court, an arbitrator in a binding arbitration proceeding, or a legislative body,

an administrative agency, or another body acting in an adjudicative capacity. A legislative body, an

administrative agency, or another body acts in an adjudicative capacity when, after the presentation

of evidence or legal argument by a party or parties, one or more neutral officials will render a

proposal for decision or a binding legal order or decision directly affecting a party's or parties'

interests in a particular matter.

(v) "Writing" or "written" denotes a tangible or electronic record of a communication or

representation, including handwriting, typewriting, printing, photostating, photography, audio or

videorecording, and email. A "signed" writing includes an electronic sound, symbol, or process

attached to or logically associated with a writing and executed or adopted by a person with the intent

to sign the writing.

Comment:

Paragraph (c)

1. A lawyer is not "affiliated" with another lawyer or firm on the sole basis that the lawyer: (a)

jointly represents a client with the other lawyer or firm; or (b) represents a client in a matter

when the client has entered a joint-defense or similar agreement in regard to that matter.

Similarly, a lawyer is not "affiliated" with another lawyer or firm solely because the lawyer

assists the other lawyer or firm with a matter and thereby gains access to some of the other

lawyer's or firm's client confidences. Examples of lawyers who may fall into this category

include outside counsel with expertise in a particular area of the law or in dealing with a

particular government entity, counsel in another state hired to advise regarding the

application of that state's laws, local counsel, and lawyers hired individually or through an

organization who provide temporary additional staffing or capabilities such as document

review or research for a particular matter.

2. On the other hand, a lawyer is "affiliated" with another lawyer or firm if, by virtue of

working with the other lawyer or firm, the lawyer gains access to client confidences that is

comparable to the other lawyer's access or to the access typically afforded to a shareholder,
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partner, member, associate, or employee of the other firm. Examples of lawyers who may

fall into this category include of-counsel lawyers, senior lawyers, contract lawyers who

provide long-term assistance on multiple matters, and part-time lawyers.

Paragraph (f)

3. Several Rules require the informed consent of a client or other person (e.g., a former client,

prospective client, government entity, or third party) to be confirmed in writing. The writing

is required to impress upon the client or other person the seriousness of the decision the

client or other person is being asked to make and to help avoid disputes or ambiguities that

may arise later in the absence of a writing.

Paragraph (j)

4. The terms "fraud" and "fraudulent" do not incorporate all of the elements of common-law

fraud. For example, for purposes of these Rules, it is not necessary that anyone suffer

damages or rely on the misrepresentation or failure to inform. Also, the terms do not include

negligent misrepresentation or negligent failure to apprise another of relevant information.

Paragraph (k)

5. Several Rules require a lawyer to obtain the informed consent of a client or other person

before accepting or continuing a representation or pursuing some other course of conduct.

The communication necessary to obtain such consent will vary according to the Rule

involved and the circumstances giving rise to the need to obtain informed consent. Under

paragraph (k), the lawyer is required to make reasonable efforts to ensure that the client or

other person has sufficient information to make an informed decision. Ordinarily, this

requires the lawyer to provide an explanation that includes a disclosure of the facts leading

to the situation at hand, information reasonably necessary to inform the client or other person

of the material advantages and disadvantages of the proposed course of conduct, and a

discussion of the alternatives that are reasonably available to the client or other person. In

some circumstances, it may be appropriate for a lawyer to advise a client or other person to

seek the advice of other counsel. A lawyer need not inform a client or other person of facts

or implications already known to the client or other person; nevertheless, a lawyer who does

not personally inform the client or other person assumes the risk that the client or other

person is insufficiently informed and the consent is invalid. In determining whether the

explanation provided is sufficient, relevant factors include whether the client or other person

is experienced in legal matters generally and in making decisions of the type involved, and

whether the client or other person is independently represented by other counsel in providing
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the consent. Normally, such persons need less explanation than others, and generally a client

or other person who is independently represented by other counsel in providing the consent

should be assumed to have provided informed consent.

Paragraph (u)

6. The revisions to the definition of the term "tribunal" do not lessen or otherwise impact a

lawyer's obligation, as provided in Rule 8.04(a)(3), not to engage in conduct involving

dishonesty, fraud, deceit, or misrepresentation.

Section I. Client-Lawyer Relationship

Rule 1.01. Competent and Diligent Representation

(a) A lawyer shall not accept or continue employment in a legal matter that the lawyer knows or

reasonably should know is beyond the lawyer's competence, unless:

(1) another lawyer who is competent to handle the matter is, with the prior informed consent

of the client, associated in the matter; or

(2) the advice or assistance of the lawyer is reasonably required in an emergency and the

lawyer limits the advice and assistance to that reasonably necessary in the circumstances.

(b) hi representing a client, a lawyer shall not neglect a legal matter entrusted to the lawyer but shall

act with reasonable diligence and promptness.

(c) As used in this Rule, "neglect" signifies inattentiveness involving a conscious disregard for the

responsibilities owed to a client or clients.

Terminology: See Rule 1.00 for the definitions of"competence," "competent," "informed consent,"

"knows," "reasonable," "reasonably," "reasonably should know," and "represents."

Comment:

Paragraph (a)

1. Competent representation contemplates a lawyer's application oflegal knowledge, skill, and

training; reasonable thoroughness in the study and analysis of the law and facts; and

reasonable attentiveness to the responsibilities the lawyer owes to the client. To maintain

Misc. Docket No. 10-9190; Exhibit A Page 9 of 161



the requisite knowledge and skill of a competent practitioner, a lawyer should keep abreast

of changes in the law and its practice and engage in continuing study and education. If

additional preparation contemplated by the definition of"competence" will result in unusual

delay or expense to the client, the lawyer should not accept employment except with the

client's informed consent.

2. For disciplinary purposes, a lawyer does not necessarily fail to provide competent

representation by committing an isolated inadvertent or unskilled act or omission, tactical

error, or error ofjudgment.

3. The "emergency" referenced in subparagraph (a)(2) may include a situation in which referral

to or consultation with another lawyer would be impractical.

4. In a determination of whether a matter is beyond a lawyer's competence, relevant factors

include the relative complexity and specialized nature of the matter, the lawyer's general

experience in the field in question, the preparation and study the lawyer will be able to give

the matter, and whether it is feasible either to refer the matter to or associate with a lawyer

of established competence in the field in question. The required attention and preparation

depend in part on what is at stake. Major litigation and complex transactions ordinarily

require more extensive treatment than matters of lesser complexity and consequence. An

agreement between the lawyer and the client that limits the scope of the representation may

also limit the lawyer's responsibility described in this Rule. See Rule 1.02(b).

5. All legal problems require some important legal skills, such as the analysis ofprecedent, the

evaluation ofevidence, and legal drafting. Perhaps the most fundamental legal skill consists

of determining what kind of legal problems a situation may involve, which is a skill that

necessarily transcends anyparticular specialized knowledge. A lawyer may not need to have

special training or prior experience to accept employment to handle legal problems ofa type

with which the lawyer is unfamiliar. Although expertise in a particular field of law may be

required in some circumstances, the appropriate proficiency in many instances is that of a

general practitioner. A newly admitted lawyer can be as competent in some matters as a

practitioner with long experience.

Paragraph (b)

6. Having accepted employment, a lawyer should act with competence, commitment, and

dedication to the interest ofthe client and with zeal in advocacyon the client's behalf. Under

paragraph (b), a lawyer must pursue a matter on behalfof a client with reasonable diligence

and promptness and should do so despite opposition, obstruction, or personal inconvenience
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to the lawyer. The lawyer's duty to act with reasonable diligence does not require the use

of offensive tactics or preclude the treating of all persons involved in the legal process with

courtesy and respect. A lawyer's workload should be controlled so that each matter can be

handled with diligence and competence.

7. A client's interests often can be affected adversely by the passage of time or the change of

conditions; in extreme instances, as when a lawyer overlooks a statute of limitations, the

client's legal position may be destroyed. Even when the client's interests are not affected in

substance, however, unreasonable delay can cause a client needless anxiety and undermine

confidence in the lawyer's trustworthiness. A lawyer's duty to act with reasonable

promptness, however, does not preclude the lawyer from agreeing to a reasonable request for

a postponement that will not prejudice the lawyer's client.

Rule 1.02. Scope of Representation and Allocation of Authority

(a) Subject to (b) through (f) and Rule 1.14, a lawyer shall abide by a client's decisions:

(1) concerning the objectives and general methods of representation;

(2) whether to accept an offer of settlement of a matter, except as otherwise authorized by

law; and

(3) in a criminal case, after consultation with the lawyer, as to a plea to be entered, whether

to waive jury trial, and whether the client will testify.

(b) A lawyer may limit the scope, objectives, and general methods ofthe representation if the client

provides informed consent and the limitation is reasonable under the circumstances.

(c) A lawyer shall not assist or counsel a client to engage in conduct that the lawyer knows is

criminal or fraudulent. A lawyer may discuss the legal consequences of any proposed course of

conduct with a client and may counsel and represent a client in connection with the making ofa good

faith effort to determine the validity, scope, meaning, or application of law.

(d) When a lawyer has confidential information clearly establishing that a client is likely to commit

a criminal or fraudulent act that is likely to result in substantial injury to the financial interests or

property of another, the lawyer shall promptly make reasonable efforts under the circumstances to

dissuade the client from committing the crime or fraud.

(e) When a lawyer has confidential information clearly establishing that the lawyer's client has

committed a criminal or fraudulent act in the commission ofwhich the lawyer's services have been
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used, the lawyer shall make reasonable efforts under the circumstances to persuade the client to take

corrective action.

(f) When a lawyer knows that a client expects representation not permitted by law or these Rules,

the lawyer shall consult with the client regarding the relevant limitations on the lawyer's conduct.

Terminology: See Rule 1.00 for the definitions of "consult," "consultation," "informed consent,"

"knows," "reasonable," "represents," and "substantial."

Comment:

Allocation of Authority between Client and Lawyer

1. Paragraph (a) recognizes that the client has the ultimate authority to determine the obj ectives

to be served by legal representation, within the limits imposed by law, the lawyer's

professional obligations, and the agreed scope of representation. The lawyer is responsible

for determining the best means for achieving the client's objectives. Thus, a lawyer has very

broad discretion to determine technical and legal tactics, subject to the client's wishes

regarding such matters as the expense to be incurred and concern for third persons who might

be affected adversely. The client may authorize the lawyer to take specific action on the

client's behalfwithout further consultation. Absent a material change in circumstances and

subject to Rule 1.03, a lawyer may rely on such an advance authorization. The client may,

however, revoke such authority at any time. In a case in which the client appears to have

diminished capacity, Rule 1.14 clarifies the lawyer's duty to abide by the client's decisions.

2. Except when prior communications have made clear that a particular proposal would be

unacceptable to the client, a lawyer is obligated to communicate any settlement offer to the

client in a civil case. A lawyer has a comparable responsibility with respect to a proposed

plea bargain in a criminal case.

3. A lawyer should consult with the client concerning any settlement proposal. Generally the

client decides whether to make or accept a settlement proposal, but the exception in

subparagraph (a)(2) to this principle includes at least three situations. First, in class actions

a lawyer mayrecommend a settlement ofthe matter to the court over the obj ections ofnamed

plaintiffs in the case. Second, in insurance-defense cases a lawyer's ability to implement an

insured client's wishes with respect to settlement may be qualified by the contractual rights

of the insurer under its policy. Finally, a lawyer's normal deference to a client's wishes

concerning settlement may be abrogated if the client has validly relinquished to a third party
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any rights to pass upon settlement offers. Whether any such waiver is enforceable is a

question largely beyond the scope of these Rules. But see Comment 6 below.

Agreements Regarding Representation

4. An agreement with the client or the terms under which the lawyer makes services available

to the client may limit the lawyer's scope of representation. For example, a retainer may be

for a specifically defined objective. Likewise, representation provided through a legal-aid

agency may be subject to limitations on the types of cases the agency handles. Similarly,

when an insurer has retained a lawyer to represent an insured, the representation may be

limited to matters related to the insurance coverage. The scope within which the lawyer

undertakes the representation also may exclude specific objectives or means, such as those

that the lawyer or client regards as repugnant or imprudent, as well as actions that the client

deems too costly.

5. Although this Rule affords the lawyer and client substantial latitude to limit the

representation, the limitation must be reasonable under the circumstances. If, for example,

a client's objective is limited to securing general information about the law that the client

needs in order to handle a common and typically uncomplicated legal problem, the lawyer

and client may agree that the lawyer's services will be limited to a brief telephone

consultation. Such a limitation, however, would not be reasonable if the time allotted was

not sufficient to yield advice on which the client could rely. Although an agreement for a

limited representation does not exempt a lawyer from the duty to provide competent

representation, the limitation is a factor to be considered when determining whether the

lawyer has provided competent representation. See Rule 1.01.

6. An agreement concerning the scope of representation must accord with the law and these

Rules. Thus, a lawyer may not ask a client to surrender the right to terminate the lawyer's

services or the right to settle or continue litigation that the lawyer might wish to handle

differently.

7. Unless the lawyer terminates a representation as provided in Rule 1.16, a lawyer should carry

through to conclusion all matters the lawyer undertakes for a client. If a lawyer's

representation is limited to a specific matter, the relationship terminates when the matter has

been resolved. If a lawyer has represented a client over a substantial period of time in a

variety of matters, the client may assume that the lawyer will continue to serve on a

continuing basis unless the lawyer gives notice to the contrary. The lawyer should clarify

with the client any doubt about whether a client-lawyer relationship still exists, preferably
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in writing, so that the client will not assume mistakenly that the lawyer is looking after the

client's affairs when the lawyer has ceased to do so. For example, if a lawyer has handled

a judicial or administrative proceeding that produced a result adverse to the client but the

client has not specifically instructed the lawyer concerning pursuit of an appeal, the lawyer

should advise the client ofthe possibility ofappeal before relinquishing responsibility for the

matter.

Criminal, Fraudulent, and Prohibited Transactions

8. Paragraph (c) prohibits a lawyer from counseling or assisting a client to commit what the

lawyer knows to be a crime or fraud. This prohibition, however, does not preclude the

lawyer from giving an honest opinion about the actual consequences that appear likely to

result from a client's conduct. The fact that a client uses advice in a course of action that is

criminal or fraudulent does not, ofitself, make a lawyer a party to the course ofaction. There

is a critical distinction between presenting an analysis of legal aspects of questionable

conduct and recommending the means bywhich the client maycommit a crime or fraud with

impunity.

9. When a client has already begun and is continuing a course of action, the lawyer's

responsibility is especially delicate. The lawyer must avoid furthering the client's

wrongdoing, for example, by drafting or delivering documents that the lawyer knows are

fraudulent or by suggesting how the client might conceal the wrongdoing. A lawyer may not

continue assisting a client in conduct that the lawyer originally supposed is legallyproper but

then discovers is criminal or fraudulent. Withdrawal from the representation, therefore, may

be necessary. See Rule 1.16(a)( 1).

10. A lawyer violates paragraph (c) by accepting a general retainer for legal services to an

enterprise that the lawyer knows to be unlawful. Paragraph (c) does not, however, preclude

undertaking a criminal defense incident to a general retainer for legal services to a lawful

enterprise.

11. The last clause ofparagraph (c) recognizes that determining the validity or interpretation of

a statute or regulation may require a course of action involving disobedience of the statute

or regulation or of a government authority's interpretation of the statute or regulation.

12. Paragraph (d) requires a lawyer in certain instances to use reasonable efforts to dissuade a

client from committing a crime or fraud. If the client used the lawyer's services in

committing a crime or fraud, paragraph (e) requires the lawyer to use reasonable efforts to
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persuade the client to take corrective action. See also Rule 1.05(a), which contains a

definition of confidential information, Rule 1.05(c), and Rule 3.03(d).

Rule 1.03. Communication

(a) A lawyer shall:

(1) promptly inform the client of any decision or circumstance with respect to which the

client's informed consent is required by these Rules;

(2) reasonably consult with the client about the means by which the client's objectives are

to be accomplished;

(3) keep the client reasonably informed about the status of the matter; and

(4) promptly comply with reasonable requests for information.

(b) A lawyer shall explain a matter to the extent reasonably necessary to permit the client to make

informed decisions regarding the representation.

Terminology: See Rule 1.00 for the definitions of"consult," "informed consent," "reasonably," and

"represents."

Comment:

1. Rule 1.03 recognizes that reasonable communication between the lawyer and client is

necessary for the client to participate effectively in the representation. The Rule's guiding

principle is that the lawyer reasonably should fulfill client expectations for information,

consistent with the lawyer's duty to act in the client's best interests and with the client's

overall requirements as to the representation. For example, a lawyer negotiating on a

client's behalf should provide the client with facts relevant to the matter, inform the client

of communications from another party, and take other reasonable steps to permit the client

to make a decision regarding another party's offer. Similarly, a lawyer should promptly

inform the client of the substance of any offer of settlement or plea bargain that the lawyer

receives from opposing counsel, unless the client has made it clear that the proposal will be

unacceptable. See Rule 1.02.

2. Although a lawyer is required to communicate certain information to a client, the lawyer is

not necessarily required to communicate the information immediately after learning it. Like

the character and amount ofinformation a lawyer should communicate, the promptness with
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which a lawyer should communicate information may vary with the character of the

representation, a client's expectations, and other surrounding circumstances.

3. Moreover, in certain situations, a lawyer may not need to consult or share information with

a client. Practical exigency, for example, may require a lawyer to act for a client without

prior consultation. Similarly, the lawyer does not need to consult with the client and secure

the client's informed consent before acting ifthe client has made clear what action the client

wants the lawyer to take. Further, rules or court orders may provide that information

supplied to a lawyer not be disclosed to the client; Rule 3.04(d) describes the lawyer's

obligations with respect to such rules or orders. Regardless ofthe situation, a lawyer should

not withhold information to serve the lawyer's or another person's interests or convenience.

4. The client should generally have sufficient information to participate intelligently in

decisions concerning the objectives of the representation and the means by which the

objectives are to be pursued, to the extent the client is willing and able to participate. As

indicated above, adequacy of communication depends in part on the kind of advice or

assistance involved. For example, a lawyer ordinarily does not need to describe trial or

negotiation strategy in detail. When there is time to explain a proposal made in negotiation,

however, the lawyer should review all important provisions of the proposal with the client

before proceeding to an agreement. In addition, in litigation, a lawyer should explain the

general strategy and prospects of success and ordinarily should consult the client on tactics

that are likely to result in significant expense or delay or severe adverse consequences, hi

certain circumstances, other Rules also require the lawyer's communication to be sufficient

for the client to give informed consent.

5. Ordinarily, the information to be provided is that appropriate for a client who is a

comprehending and responsible adult. However, fully informing the client according to this

standard may be impractical or impossible, as, for example, when the client has diminished

capacity. See Rule 1.14. When the client is an organization or group, informing every one

of its members about its legal affairs may often be impossible or inappropriate; ordinarily,

the lawyer should address communications to the appropriate officials of the organization.

See Rule 1.12. When the representation involves many routine matters, the lawyer may

arrange a system of limited or occasional reporting with the client.

6. hi addition to these Rules, lawyers handling class actions should consult applicable law, rules

of procedure, and other rules for guidance regarding communications.
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Rule 1.04. Fees

(a) A lawyer shall not enter into an arrangement for, charge, or collect an illegal or clearly excessive

fee. A fee is clearly excessive when, after a review of the facts, a reasonable lawyer would be left

with a firm belief or conviction that the fee is in excess of a reasonable fee.

(b) Factors that may be considered in determining the reasonableness of a fee include, but are not

limited to, the following:

(1) the time and labor required, the novelty and difficulty ofthe questions involved, and the

skill requisite to perform the legal service properly;

(2) the likelihood, if apparent to the client, that the acceptance ofthe particular employment

will preclude other employment by the lawyer;

(3) the fee customarily charged in the locality for similar legal services;

(4) the amount involved and the results obtained;

(5) the time limitations imposed by the client or by the circumstances;

(6) the nature and length of the professional relationship with the client;

(7) the experience, reputation, and ability of the lawyer or lawyers performing the services;

and

(8) whether the fee is fixed or contingent on results obtained or uncertainty of collection

before the legal services have been rendered.

(c) The scope of the representation and the basis or rate of the fee and expenses shall be

communicated to the client before or within a reasonable time after commencing the representation,

except when the lawyer will charge a regularly represented client on the same basis or rate. Any

change in the basis or rate of the fee or expense shall also be communicated to the client.

(d) A fee may be contingent on the outcome of the matter for which the service is rendered, except

in a matter in which a contingent fee is prohibited by law or (f). A contingent-fee agreement shall:

(1) be in writing, and signed by the lawyer and the client;

(2) state the method by which the fee is to be determined, including if there is to be a

differentiation in the percentage or percentages that will accrue to the lawyer in the event of

settlement, trial, or appeal, and the percentage for each;

(3) state the litigation and other expenses to be deducted from the recovery, and whether such

expenses are to be deducted before or after the contingent fee is calculated; and

(4) inform the client of the litigation and other expenses for which the client will be liable

whether or not the client is the prevailing party.
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(e) Upon conclusion of a contingent-fee matter, the lawyer shall provide the client with a written

statement describing the outcome of the matter and, if there is a recovery, showing the remittance

to the client and the method of its determination.

(f) A lawyer shall not enter into an arrangement for, charge, or collect a contingent fee for

representing a defendant in a criminal case.

(g) A division or arrangement for division of a fee between lawyers who are not in the same firm

may be made only if:

(1) the division is:

(i) in proportion to the professional services performed by each lawyer; or

(ii) made between lawyers who assume joint responsibility for the representation;

(2) the client consents in writing to the terms of the arrangement prior to the time of the

association or referral proposed, including:

(i) the identity of all lawyers or law firms who will participate in the fee-sharing

arrangement;

(ii) whether fees will be divided based on the proportion of services performed or by

lawyers agreeing to assume joint responsibility for the representation; and

(iii) the share of the fee that each lawyer or law firm will receive or, if the division

is based on the proportion ofservices performed, the basis on which the division will

be made; and

(3) the aggregate fee does not violate (a).

(h) Every agreement that allows a lawyer or law firm to associate other counsel in the representation

of a person, or to refer the person to other counsel for such representation, and that results in such

an association with or referral to a different law firm or a lawyer in such a different firm, shall be

confirmed by an arrangement conforming to (g). Consent by a client or a prospective client without

knowledge of the information specified in (g)(2) does not constitute a confirmation within the

meaning ofthis Rule. No lawyer shall collect or seek to collect a fee or expense in connection with

any such agreement that is not confirmed in that way, except for:

(1) the reasonable value of legal services provided to that person; and

(2) the reasonable and necessary expenses actually incurred on behalf of that person.

(i) Paragraph (g) does not apply to payment made to a former partner or associate pursuant to a

separation or retirement agreement, or to payment made to a lawyer referral program in accordance

with law.

Terminology: See Rule 1.00 for the definitions of "belief," "firm," "law firm," "person,"

"reasonable," "represent," "writing," and "written."
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Comment:

1. A lawyer in good conscience should not charge or collect more than a reasonable fee,

although a lawyer may charge less or no fee at all. Thus, paragraph (a) subjects a lawyer to

discipline when a reasonable lawyer would be left with a firm belief or conviction that the

fee is in excess of a reasonable fee. But this paragraph's "clearly excessive" standard does

not preclude use of the "reasonableness" standard of paragraph (b) in other settings.

Basis or Rate of Fees and Expenses

2. When a lawyer has regularly represented a client, the lawyer and client may have an

understanding concerning the bases and rates of fees and expenses for which the client will

be responsible. But if such fees or expenses differ from that understanding, the lawyer

should so advise the client.

3. In a new client-lawyer relationship, the lawyer should promptly establish with the client an

understanding as to the fees and expenses. Generally, a lawyer may do so by furnishing the

client with a memorandum or copy of the lawyer's customary fee arrangements that states

the general nature of the legal services to be provided, the bases and rates of fees and

expenses, and whether and to what extent the client will be responsible for any costs,

expenses, or disbursements in the course ofthe representation. Because a written statement

concerning the terms of the engagement reduces the possibility of misunderstanding, it is

generally preferable for the bases and rates of fees and expenses to be communicated to the

client in writing. In the case of a contingent fee, a written agreement is mandatory.

4. The lawyer should provide the client with reasonable notice ofany change in the basis or rate

of fees or expenses that occurs during the lawyer's representation of the client. Any such

change should be consistent with the terms of the agreement governing the representation.

5. Fee arrangements normally are made at the outset ofrepresentation, when many uncertainties

and contingencies exist, while claims of excessive fees are made in hindsight, when the

contingencies have been resolved. The "clearly excessive" standard reflects that difference

in perspective and requires that a lawyer be given the benefit of any such uncertainties for

disciplinary purposes. Except in very unusual situations, circumstances at the time a fee

arrangement is made should control in determining the question of fees.

6. Applicable law may impose requirements beyond this Rule. Such law may also impose

additional limitations on fee agreements, such as limiting the percentage allowable, or may

prohibit contingent-fee agreements in certain circumstances. Applicable law also may apply

Misc. Docket No. 10-9190; Exhibit A Page 19 of 161



to situations other than a contingent fee, for example, government regulations regarding fees

in certain tax matters.

Fees in Family Law Matters

7. Contingent and percentage fees in family-law matters maytend to create a conflict of interest

between lawyer and client regarding the appraisal of assets obtained for the client. See also

Rule 1.08(h). Furthermore, in certain family-law matters, such as child custody and

adoption, no res is created to fund a fee. Because of the human relationships involved and

the unique character of the proceedings, contingent-fee arrangements in domestic relations

cases are rarely justified.

Division of Fees

8. A division of fees is a single billing to a client covering the fee of two or more lawyers who

are not in the same firm. A division of fees facilitates association ofmore than one lawyer

in a matter in which neither alone could serve the client as well, and most often is used when

the fee is contingent and the division is between a referring or associating lawyer initially

retained by the client and a trial specialist, but it applies in all cases in which two or more

lawyers are representing a single client in the same matter, and without regard to whether

litigation is involved. Paragraph (g) permits the lawyers to divide a fee either on the basis

ofthe proportion ofservices they render or ifeach lawyer assumesjoint responsibility for the

representation.

9. Contingent-fee agreements must be in a writing signed by the client and must otherwise

comply with paragraph (d) of this Rule.

10. A division of a fee based on the proportion of services rendered by two or more lawyers

contemplates that each lawyer is performing substantial legal services on behalfofthe client

with respect to the matter, hi particular, it requires that each lawyer who participates in the

fee have performed services beyond those involved in initially seeking to acquire and being

engaged by the client. There must be a reasonable correlation between the amount or value

of services rendered and responsibility assumed, and the share of the fee to be received.

However, if each participating lawyer performs substantial legal services on behalf of the

client, the agreed division should control even though the division is not directlyproportional

to actual work performed. If a division of fee is to be based on the proportion of services

rendered, the arrangement may provide that the allocation not be made until the end of the

representation. When the allocation is deferred until the end ofthe representation, the terms

of the arrangement must include the basis by which the division will be made.
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11. Joint responsibility for the representation entails ethical and perhaps financial responsibility

for the representation. The ethical responsibility assumed requires that a referring or

associating lawyer make reasonable efforts to assure adequacy of representation and to

provide adequate client communication. Adequacy of representation requires that the

referring or associating lawyer conduct a reasonable investigation ofthe client's legal matter

and refer the matter to a lawyer whom the referring or associating lawyer reasonably believes

is competent to handle it. See Rule 1.01. Adequate client-lawyer communication requires

that a referring or associating lawyer monitor the matter throughout the representation and

ensure that the client is informed of those matters that come to that lawyer's attention and

that a reasonable lawyer would believe the client should be aware. See Rule 1.03. Attending

all depositions and hearings, or requiring that copies of all pleadings and correspondence be

provided a referring or associating lawyer, is not necessary in order to meet the monitoring

requirement proposed by this Rule. These types of activities may increase the transactional

costs, which ultimately the client will bear, and unless some benefit will be derived by the

client, they should be avoided. The monitoring requirement is only that the referring lawyer

be reasonably informed of the matter, respond to client questions, and assist the handling

lawyer when necessary. Any referral or association of other counsel should be made based

solely on the client's best interest.

12. In the aggregate, the minimum activities that must be undertaken by referring or associating

lawyers pursuant to an arrangement for a division offees are substantially greater than those

assumed by a lawyer who forwarded a matter to other counsel, undertook no ongoing

obligations with respect to it, and yet received a portion ofthe handling lawyer's fee once the

matter was concluded, as was permitted under the prior version of this Rule. Whether such

activities, or any additional activities that a lawyer might agree to undertake, suffice to make

one lawyer participating in such an arrangement responsible for the professional misconduct

of another lawyer who is participating in it and, if so, to what extent, are intended to be

resolved by Texas Civil Practice and Remedies Code, Ch. 33, or other applicable law.

13. A client must consent in writing to the terms of the arrangement prior to the time of the

association or referral proposed. For this consent to be effective, the client must have been

advised of at least the key features of that arrangement. Those essential terms, which are

specified in subparagraph (g)(2), are (a) the identity of all lawyers or law firms who will

participate in the fee-sharing agreement, (b) whether fees will be divided based on the

proportion of services performed or by lawyers agreeing to assume joint responsibility for

the representation, and (c) the share ofthe fee that each lawyer or law firm will receive or the

basis on which the division will be made if the division is based on proportion of service

performed. Consent by a client or prospective client to the referral to or association of other

counsel, made before any actual referral or association but without knowledge of the
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information specified in subparagraph (g)(2), does not constitute sufficient client

confirmation within the meaning of this Rule. The referring or associating lawyer or any

other lawyer who employs another lawyer to assist in the representation has the primary duty

to ensure full disclosure and compliance with this Rule.

14. Paragraph (h) facilitates the enforcement ofthe requirements ofparagraph (g). It does so by

providing that agreements that authorize a lawyer either to refer a person's case to another

lawyer, or to associate other counsel in the handling ofa client's case, and that actually result

in such a referral or association with counsel in a different law firm from the one entering

into the agreement, must be confirmed by an arrangement between the person and the

lawyers involved that conforms to paragraph (g). As noted there, that arrangement must be

presented to and agreed to by the person before the referral or association between the

lawyers involved occurs. See subparagraph (g)(2). Because paragraph (h) refers to the party

whose matter is involved as a "person" rather than as a "client," it is not possible to evade

its requirements by having a referring lawyer not formally enter into a client-lawyer

relationship with the person involved before referring that person's matter to other counsel.

Paragraph (h) does provide, however, for recovery in quantum meruit when its requirements

are not met. See subparagraphs (h)(l) and (h)(2).

15. What should be done with any otherwise agreed-to fee that is forfeited in whole or in part

due to a lawyer's failure to comply with paragraph (h) is not resolved by these Rules.

16. Subparagraph (g)(3) requires that the aggregate fee charged to clients in connection with a

given matter by all ofthe lawyers involved meet the standards ofparagraph (a)— that is, not

be clearly excessive.

Fee Disputes and Determinations

17. If a procedure has been established for resolution of fee disputes, such as an arbitration or

mediation procedure established by a bar association, the lawyer should conscientiously

consider submitting to it. Law mayprescribe a procedure for determining a lawyer's fee, for

example, in representation of an executor or administrator, or when a class or a person is

entitled to recover reasonable attorney fees as part ofthe measure of damages. All involved

lawyers should comply with any prescribed procedures.
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Rule 1.05. Confidentiality

(a) Confidential information:

(1) in the case of a client or former client, is all information relating to representation of the

client from whatever source, whether acquired by the lawyer personally or through an agent,

other than information that is or becomes generally known or is readily obtainable from

sources generally available to the public; and

(2) in the case of a prospective client, as described in Rule 1.17, is information furnished to

the lawyer by that prospective client, either personally or through an agent or other

representative authorized to act on the prospective client's behalf, in the course of seeking

legal representation, other than information that:

(i) is or becomes generally known or is readily obtainable from sources generally

available to the public; or

(ii) is furnished under the circumstances described in Rule 1.17(d)(2).

(b) Except as permitted by (c) or Rule 1.14, or required by (d), a lawyer shall not knowingly:

(1) disclose information the lawyer knows or reasonably should know is confidential; or

(2) use information the lawyer knows or reasonably should know is confidential to the

disadvantage of a client, former client, or prospective client.

(c) A lawyer may disclose or use confidential information to the extent reasonably necessary:

(1) when the client, former client, or prospective client provides informed consent for the

lawyer to do so;

(2) except when otherwise instructed, when communicating with:

(i) representatives of the client, former client, or prospective client;

(ii) any affiliated lawyer or employees of the lawyer or affiliated lawyer; or

(iii) any persons who are required to be supervised in accordance with the

requirements of Rule 5.03;

(3) when the lawyer reasonably believes it is necessary to:

(i) comply with a court order, law, or these Rules;

(ii) prevent the client, former client, or prospective client from committing a criminal

or fraudulent act;

(iii) rectify the consequences of a client or former client's criminal or fraudulent act

in the commission of which the lawyer's services had been used;

(iv) prevent reasonably certain death or substantial bodily harm;

(v) establish a claim or defense on behalf of the lawyer in a controversy between the

lawyer and the client, former client, or prospective client;

(vi) establish a defense to a criminal charge or civil claim against the lawyer based

upon conduct in which the client, former client, or prospective client was involved;
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(vii) respond to allegations in any proceeding concerning the lawyer's representation

of the client or former client or discussion with a prospective client; or

(viii) carry out the representation effectively, except when otherwise instructed bythe

client; or

(4) when the lawyer seeks legal advice about the lawyer's compliance with these Rules.

(d) A lawyer shall disclose confidential information:

(1) when a lawyer has information clearly establishing that a client is likely to commit a

criminal or fraudulent act that is likely to result in death or substantial bodily harm to a

person, to the extent disclosure reasonably appears necessary to prevent the client from

committing the criminal or fraudulent act; or

(2) when required to do so by Rule 3.03(c)-(e) or 4.01(b).

Terminology: See Rule 1.00 for the definitions of "affiliated," "informed consent," "knowingly,"

"known," "knows," "person," "reasonably," "reasonably believes," "reasonably should know,"

"represents," and "substantial."

Comment:

General Principles

1. This Rule clarifies that all information relating to a representation is protected as confidential

and, subject to limited exceptions, cannot be disclosed or used adversely by the lawyer

without the client's permission or informed consent. This protection contributes to the trust

that is the hallmark ofthe client-lawyer relationship, because it encourages the client to seek

legal assistance and to communicate fully and frankly with the lawyer, even as to

embarrassing or legally damaging subject matter. The lawyer needs such full and frank

communications with the client to represent the client effectively.

2. Although other bodies oflaw also pertain to the disclosure ofconfidential information, such

as attorney-client privilege, work-product doctrine, and agency law, this Rule is broader and

applies to both litigation and non-litigation matters. Even the existence ofthe client-lawyer

relationship may be deemed confidential under certain circumstances.

Paragraph (a)

3. Subparagraph (a)(l) excludes from the broad definition of "confidential information"

information that is or becomes generally known or readily obtainable from sources generally
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available to the public. Whether information is "generally known" or "readily obtainable"

depends on all circumstances relevant to obtaining the information. For example,

information contained in books or records in public libraries, public-record depositories such

as government offices, or publicly accessible electronic-data storage should be deemed

"generally known" or "readily obtainable" ifthe particular information is obtainable through

publicly available indices and similar methods of access. Information is not "generally

known" or "readily obtainable" when a person interested in knowing the information could

obtain it only by means of special knowledge or substantial difficulty or expense. Special

knowledge may include, for example, facts about the whereabouts or identity of a person or

facts about other sources from which the confidential information can be acquired, such as

from deposition transcripts, if those facts are not otherwise generally known. In addition, a

lawyer may notjustify disclosure or adverse use ofotherwise confidential client information

simply because the information has become known to third persons, ifthe information is not

otherwise generally known or readily obtainable.

4. The purpose of subparagraph (a)(2) is to limit the broad definition of "confidential

information" as it applies to prospective clients. Accordingly, subparagraph (a)(2) defines

confidential information more narrowly than does subparagraph (a)(l), by classifying as

confidential only information furnished by the prospective client, either personally or through

an agent or other representative authorized to act on the prospective client's behalf. For

example, before deciding to take a representation, a lawyer may talk to other lawyers

working on similar matters but for other parties. Factual information acquired from the other

lawyers should not be considered confidential under any circumstances if the client-lawyer

relationship does not come to fruition, as the information was not acquired from the

prospective client or during an existing client-lawyer relationship. If the lawyer accepts the

representation, however, and the prospective client becomes a current client, then any facts

learned from those outside discussions with other lawyers maybe deemed confidential under

subparagraph (a)(l). Moreover, not all information that a prospective client provides meets

the definition of confidential information. For example, if a discussion with a prospective

client occurs after obtaining the prospective client's informed consent under Rule 1.17(d)(2),

then information acquired during that discussion is not confidential.

Paragraph (b)

5. Paragraph (b) forbids not only the knowing disclosure of confidential information, but also

the knowing use ofconfidential information to the client's disadvantage, even ifthe lawyer's

use of this information does not require disclosure. For example, a lawyer who has learned

that the client is investing in specific real estate may not seek to acquire nearby property if

doing so would adversely affect the client's plan for investment. Similarly, information the
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lawyer acquired in the course of representing a client may not be used to the client's

disadvantage even after the termination of the lawyer's representation of the client.

Confidential information the lawyer acquired from a prospective client is also protected

under paragraph (b), even if the lawyer never represents the prospective client.

Paragraph (c) — Permitted Disclosure or Adverse Use

Generally

6. Paragraph (c) permits, but does not require, the disclosure or adverse use of information

under the circumstances specified in subparagraphs (c)(l) through (c)(4).

7. Under all of the provisions in paragraph (c), a lawyer is permitted to disclose or adversely

use information only to the extent reasonably necessary. Disclosure or adverse use beyond

that limit violates this Rule and may violate other Rules, laws, or standards, such as those

governing fiduciary duties. For example, a lawyer should recognize that, even when forced

to defend personally against a claim and permitted to disclose confidential information in the

process, the lawyer's general obligation to protect confidential information mandates that the

lawyer's disclosure of such information be as limited as reasonably possible under the

circumstances.

Disclosure or Use When Communicating with Individuals Involved with the Provision of

Legal Services

8. Subparagraph (c)(2) generally permits a lawyer to disclose confidential information to

individuals whose assistance may be necessary for the lawyer to provide legal services to

the client. For example, in the course of representing a client, a lawyer may disclose

confidential information to the client's representatives or to other lawyers with whom the

lawyer practices, as well as to the lawyer's employees, unless the client has instructed that

particular information be confined to specified representatives, lawyers, or employees.

9. Subparagraph (c)(2) also generally permits a lawyer to disclose confidential information to

individuals under the lawyer's supervision who the lawyer has retained to assist with the

provision of legal services to the client. These may include outside providers of

bookkeeping, accounting, data processing, banking, printing, or other legitimate services.

But before making any disclosures to any nonlawyers who are under the lawyer's

supervision, the lawyer should inform the nonlawyers that they must act in conformity with

the lawyer's duty of confidentiality. See Rule 5.03.
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Disclosure or Use Reasonably Believed Necessary to Accomplish Certain Purposes

10. Because any disclosure or adverse use ofconfidential information is contrary to the lawyer's

general obligations, the lawyer must reasonably believe a disclosure or adverse use is

necessary to accomplish the purposes listed in subparagraph (c)(3). The lawyer's actions will

bejudged by an objective standard ofa "reasonable lawyer" acting under the same or similar

circumstances existing at the time of the disclosure or adverse use, rather than by the

lawyer's subjective belief.

Complying with Court Order, Law, or Rules

11. Subparagraph (c)(3)(i) permits a lawyer to disclose or use confidential information to comply

with a court order, law, or these Rules. When disclosure or use of confidential information

appears to be mandated, however, Rule 1.03 may require the lawyer to discuss the matter

with the client.

12. A court, tribunal, or government entity may order a lawyer to disclose confidential

information, claiming authority pursuant to other law to compel disclosure. Absent the

client's permission to do otherwise, fiduciary duties to the client may require the lawyer to

assert on the client's behalf all nonfrivolous arguments that the order is not authorized by

other law or that the information at issue is protected against disclosure by applicable law,

for example the attorney-client privilege. In the event of an adverse ruling, Rule 1.03 may

require the lawyer to consult with the client about whether the client would like to seek

appellate review of the adverse ruling.

Preventing or Rectifying Client Crime or Fraud

13. Subparagraphs (c)(3)(ii) and (iii) address disclosure and adverse use relating to a client's

crime or fraud. A lawyer may learn that a client intends serious and perhaps irreparable harm

or that the consequences of an already committed crime or fraud accomplished through use

of the lawyer's services can be rectified. If the lawyer were prohibited from disclosing or

using confidential information in this context, the victim's interests would be sacrificed in

favor of preserving the confidentiality of the client's information, even though the client's

purpose is wrongful. On the other hand, a client who knows or believes that a lawyer is

permitted to disclose a client's wrongful purposes maybe inhibited from revealing facts that

would enable the lawyer to counsel effectively against wrongful action or persuade the client

to rectify past harm. In balancing these competing interests, subparagraph (c)(3)(ii) gives

the lawyer discretion to disclose or adversely use confidential information to prevent a client

from committing a criminal or fraudulent act.

Misc. Docket No. 10-9190; Exhibit A Page 27 of 161



14. Subparagraph (c)(3)(iii) gives the lawyer discretion to disclose or adversely use confidential

information when (a) the crime or fraud has occurred; (b) the consequences of the crime or

fraud can be rectified by the disclosure or adverse use of confidential information; and (c)

the client used the lawyer's services to accomplish the crime or fraud. Subparagraph

(c)(3)(iii) does not apply when a person who has committed a crime or fraud thereafter

consults with or employs a lawyer for representation concerning that past crime or fraud.

15. The extent to which subparagraphs (c)(3)(ii) and (iii) allow disclosure or adverse use of

confidential information involves consideration ofsuch factors as the magnitude, proximity,

and likelihood of the contemplated wrong, the nature of the lawyer's relationship with the

client and with those who might be injured or were injured by the client, the nature and

degree ofthe lawyer's involvement in the matter, and any extenuating factors. A disclosure

or adverse use of confidential information should be no greater than the lawyer reasonably

believes is necessary to accomplish the objective.

16. While subparagraphs (c)(3)(ii) and (iii) permit disclosures, subparagraph (d)(2) reminds

lawyers of the connection between this Rule and other Rules that require disclosure,

including, for example, Rules 3.03(c)-(e) and 4.01(b).

Preventing Death or Substantial Bodily Harm

17. Subparagraph (c)(3)(iv) recognizes the overriding value of life and physical integrity and

permits disclosure or adverse use of confidential information to the extent reasonably

necessary to prevent reasonably certain death or substantial bodily harm. Such harm is

reasonably certain to occur if it will be suffered imminently or if there is a present and

substantial threat that a person will suffer such harm at a later date if the lawyer fails to take

action the lawyer reasonably believes is necessary to eliminate the threat. A lawyer may

disclose confidential information to prevent death or substantial bodily harm even if the

behavior that may cause harm does not constitute a crime or fraud. For example, a lawyer

who knows that a person has accidentally discharged toxic waste into a town's water supply

mayreveal this information to the authorities ifthere is a present and substantial risk that one

who drinks the water will contract a life-threatening or debilitating disease and the lawyer's

disclosure is necessary to eliminate the threat or reduce the number of victims. The lawyer

is allowed to disclose or adversely use such confidential information regardless of whether

the person who discharged the toxic waste was the lawyer's client or someone whom the

lawyer's client wishes to protect from disclosure.
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Establishing a Claim or Defense or Responding to Allegations

18. Subparagraphs. (3)(c)(v)-(vii) allow a lawyer to disclose or adversely use confidential

information in certain limited circumstances when it is in the lawyer's interest to do so.

First, subparagraph (3)(c)(v) recognizes that a client, as the beneficiary of a fiduciary

relationship, may not exploit the relationship to the lawyer's detriment. Thus, a lawyer may,

without the client's permission or consent, disclose or adversely use confidential information

to the extent reasonably necessary to establish a claim or defense in a dispute between the

lawyer and the client, former client, or prospective client.

19. Subparagraphs (3)(c)(vi) and (vii) apply in circumstances other than a dispute between the

lawyer and the client, former client, or prospective client. Subparagraph (3)(c)(vi) allows a

lawyer to disclose or adversely use confidential information to defend criminal charges or

civil claims against the lawyer if such charges or claims concern conduct in which the client

was involved. Subparagraph (3)(c)(vii) is broader, allowing disclosure and adverse use of

confidential information to respond to an allegation against any person or entity in any

proceeding as long as the allegation or proceeding concerns the lawyer's representation of

the client or former client or the discussion with a prospective client.

20. In contrast to subparagraph (c)(3)(vii), subparagraphs (c)(3)(v) and (vi) do not require the

lawyer to wait for the commencement of a proceeding that charges the lawyer with

wrongdoing before the lawyer may disclose or adversely use confidential client information

to establish a defense. The right to disclose or adversely use confidential information also

applies, ofcourse, when a proceeding has commenced. What constitutes a "proceeding" will

depend on the existing facts and circumstances.

21. While confidential information may be disclosed or adversely used under the circumstances

identified in subparagraphs (3)(c)(v)-(vii) without the client's, former client's, orprospective

client's permission or consent, the lawyer's disclosure or adverse use should be no greater

than the lawyer reasonably believes is necessary to accomplish the purposes listed in those

subparagraphs.

Carrying Out Representation Effectively

22. Subparagraph (c)(3)(viii) recognizes that a lawyer generally has implied-in-fact authority to

make disclosures about a client when appropriate in carrying out the representation, to the

extent the client's instructions do not limit that authority. In negotiations, for example, a

lawyer mayreasonably believe that it is necessary to disclose confidential information at that

very moment to facilitate the negotiation. Subparagraph (c)(3)(viii) allows the lawyer to do
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so, except when otherwise instructed by the client. Similar considerations arise when a

lawyer reasonably believes that it is in the client's best interest to consult immediately with

an expert witness or an a lawyer specialist concerning certain aspects ofthe client's situation,

but the client cannot be reached to discuss the matter. Once again, subparagraph (c)(3)(viii)

allows the lawyer to do so, except when otherwise instructed by the client.

Permitted Disclosure or Use When the Lawyer Seeks Legal Advice

23. A lawyer's confidentiality obligations do not preclude a lawyer from securing confidential

legal advice about the lawyer' s responsibility to comply with these Rules, hi most situations,

disclosing or using confidential information to secure such advice will be impliedly

authorized for the lawyer to carry out the representation. Even when the disclosure or use

is not impliedly authorized, subparagraph (c)(4) allows such disclosure or use because ofthe

importance of a lawyer's compliance with these Rules.

Paragraph (d) — Mandatory Disclosure Adverse to Client

24. Paragraph (d) addresses mandatorydisclosure ofconfidential information. Because it is very

difficult for a lawyer to know when a client's criminal or fraudulent purpose will be carried

out, subparagraph (d)( 1) requires the lawyer to act only if the lawyer has information clearly

establishing the likelihood of a criminal or fraudulent act. If the information shows clearly

that the client's contemplated crime or fraud is likely to result in death or substantial bodily

harm, the lawyer is required seek to avoid those results by disclosing information to the

extent disclosure reasonably appears necessary to prevent the criminal or fraudulent act.

When the threatened crime or fraud is likely to have the less serious result of substantial

injury to the financial interests or property of another, the lawyer is not required to disclose

confidential information to prevent such consequences, but may do so in conformity with

subparagraph (c)(3)(ii). See also Rules 1.02(d)-(e) and 3.03(d).

25. Although a violation ofsubparagraph (d)( 1) could subject a lawyer to disciplinary action, the

lawyer's decisions whether or how to act should not constitute grounds for discipline unless

the lawyer's conduct was unreasonable under all existing circumstances as they reasonably

appeared to the lawyer who made the decision. The lawyer's affirmative duty to act is based

on how the situation appeared at the time the lawyer made the decision, rather than how it

might appear after the fact.
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Withdrawal

26. After a lawyer withdraws, the lawyer's conduct generally continues to be governed by Rule

1.05. But the lawyer's duties of disclosure under paragraph (d) of this Rule, insofar as such

duties are mandatory, do not survive the end ofthe relationship, even though disclosure may

be permissible under other provisions of this Rule, such as subparagraphs (c)(3)(ii)-(iv).

This Rule does not prevent a lawyer from giving notice to others of the fact of withdrawal.

Rule 1.06. Conflicts of Interest

(a) A conflict of interest exists if:

(1) the representation of one client will be directly adverse to another client; or

(2) there is a significant risk that the representation of one or more clients will be materially

limited by the lawyer's responsibilities to another client, a former client, or a third person,

or by a personal interest of the lawyer.

(b) A lawyer shall not, even with informed consent, represent opposing parties in the same matter

before a tribunal.

(c) In situations other than the situation described in (b), when representation of a client will involve

a conflict of interest, the lawyer shall not represent the client unless:

(1) the lawyer reasonably believes that the lawyer will be able to provide competent and

diligent representation to the client;

(2) the client provides informed consent, confirmed in writing; and

(3) the representation complies with Rule 1.07 ifthe lawyer is considering representing more

than one client in the same matter.

(d) If a lawyer has accepted representation in violation of this Rule, or if a representation properly

accepted becomes improper under this Rule, the lawyer shall promptly withdraw from one or more

representations to the extent necessary for any remaining representation not to be in violation of

these Rules.

(e) When a lawyer is personally prohibited by this Rule from representing a person in a matter, no

lawyer who is affiliated with the personally prohibited lawyer, and who knows or reasonably should

know of the prohibition, shall represent that person in that matter, unless the prohibition is based

only on a personal interest of the personally prohibited lawyer and the affiliated lawyer reasonably

believes that the affiliated lawyer will be able to provide competent and diligent representation.
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Terminology: See Rule 1.00 for the definitions of"affiliated," "competent," "confirmed in writing,"

"informed consent," "knows," "person," "personally prohibited," "reasonablybelieves," "reasonably

should know," "represents," "tribunal," and "writing."

Comment:

Overview

1. Conflicts of interest can arise from the lawyer's responsibilities to another client, a former

client, or a third person, or from the lawyer's own interests, hi addition to this general Rule,

other Rules concern these and other specific conflicts of interest. See, for example, Rule

1.07, Multiple Clients in the Same Matter; Rule 1.08, Prohibited Transactions; Rule 1.09,

Former Client; Rule 1.10, Former and Current Government Officers and Employees; Rule

1.11, Adjudicatory Officials, Third-Party Neutrals, and Court Lawyers; Rule 1.12,

Organization as a Client; and Rule 1.17, Prospective Clients.

2. This Rule is designed to protect loyalty and independent judgment, which are essential

elements in a lawyer's relationship with a client. Specifically, paragraph (a) of this Rule

defines a "conflict of interest." Paragraph (b) categorically prohibits representation of

opposing parties in the same matter before a tribunal, even if the clients provide or are

prepared to provide informed consent. In all other situations, the ability of the lawyer to

accept or continue a representation is resolved in accordance with paragraph (c). Paragraph

(d) recognizes that, if a lawyer identifies a conflict after undertaking the representation, the

lawyer is still required to comply with paragraph (b) or (c), which at times may be possible

only through withdrawal. When more than one client is involved and the lawyer withdraws

because a conflict arises after the representation commences, whether the lawyer may

continue to represent any ofthe remaining clients is determined by this Rule and others, most

commonly Rules 1.05, 1.07, and 1.09. Under paragraph (e), a conflict that prevents a lawyer

from undertaking or continuing a representation of a client also prevents any other lawyer

who is or becomes affiliated with that lawyer from doing so, unless the exception in

paragraph (e) applies.

3. Resolution of a conflict of interest under this Rule requires the lawyer to do the following

things: (a) clearly identify the clients; (b) determine whether a conflict of interest exists; (c)

if a conflict exists, decide whether the lawyer may undertake the representation with the

client's informed consent despite the existence of the conflict; and (d) if a consentable

conflict exists, consult with the affected clients and obtain their informed consent, confirmed

in writing.
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Identifying Clients

4. Before a lawyer can perform a conflicts analysis, the lawyer needs to identify clearly the

client to be represented. Often, it is easy to identify the client; but, in some instances, such

as in estate planning or in the representation ofan organizational client, identification is more

difficult. A lawyer who represents a corporation or other organization does not, by virtue of

that representation, necessarily represent any constituent or affiliate ofthe organization, such

as its shareholders, officers, directors, parents, or subsidiaries. See Rule 1.12. Thus, the

lawyer for an organization is not barred from accepting representation adverse to a

constituent or affiliate in an unrelated matter, unless (a) the constituent or affiliate is also a

client ofthe lawyer, (b) there is an understanding between the lawyer and the organizational

client that the lawyer will avoid representation adverse to the client's constituents or

affiliates, or (c) the lawyer's obligations to either the organizational client or the new client

are likely to limit materially the lawyer's representation ofthe other client. The terms of any

engagement under which the lawyer was retained, the law governing the formation of a

client-lawyer relationship, or the reasonable expectations of the client may determine

whether a lawyer is barred from accepting representation adverse to a constituent or affiliate.

Identifying Conflicts — Meaning of Directly Adverse and Materially Limited

5. This Rule prohibits a lawyer from undertaking or continuing representation directly adverse

to a client except in compliance with paragraph (c). Therefore, unless the requirements of

paragraph (c) are satisfied, a lawyer may not represent a client in one matter against a client

the lawyer represents in another matter, even ifthe matters are wholly unrelated. Otherwise,

each client may feel betrayed and fear that the lawyer will pursue the client's own case less

effectively out of deference to the other client. The resulting damage to the client-lawyer

relationship is likely to impairthe lawyer's ability to represent one or both clients effectively.

Similarly, a directly adverse conflict may arise when a lawyer is required to cross-examine

a client who appears as a witness in a lawsuit involving another client, as when the testimony

will be damaging to the client who is represented in the lawsuit. Directly adverse conflicts

can also arise in transactional matters. For example, if a lawyer is asked to represent the

seller of a business in negotiations with a buyer represented by the lawyer in another,

unrelated matter, the lawyer could not undertake the representation without complying with

paragraph (c). On the other hand, simultaneous representation in unrelated matters ofclients

whose interests are only economically adverse, such as representation of competing

economic enterprises in unrelated litigation, does not ordinarily constitute a conflict of

interest and thus may not require compliance with paragraph (c).
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6. Even when there is no direct adversity, a conflict of interest exists ifthere is a significant risk

that a lawyer's ability to consider, recommend, or carry out an appropriate course of action

for the client will be materially limited as a result of the lawyer's other responsibilities or

interests. For example, a lawyer asked to represent several individuals seeking to form a

joint venture is likely to be materially limited in recommending or advocating all possible

positions that each might take because of the lawyer's duty of loyalty to the others. The

conflict in effect forecloses alternatives that would otherwise be available to the client. The

mere possibilityofsubsequent harm, however, does not itselfrequire disclosure and consent.

The critical questions are the likelihood that a difference in interests will eventuate and, if

it does, whether it will materially interfere with the lawyer's independent professional

judgment in considering alternatives or foreclose courses ofaction that the lawyer reasonably

should pursue on the client's behalf.

Lawyer's Responsibilities to Former Clients and Third Persons

7. hi addition to conflicts with other current clients, a lawyer's duties of loyalty and

independent judgment may be materially limited by responsibilities to former clients under

Rule 1.09 or by the lawyer's responsibilities to other persons, such as fiduciary duties arising

from a lawyer's service as a trustee, executor, or corporate director.

Interest of Third Person Paying for a Lawyer's Service

8. A lawyer may be paid for a representation by a third person or another source other than the

client, such as a co-client, insurance company, or legal-services organization. Acceptance

of the payment from any other source may present a significant risk that the lawyer's

representation of the client will be materially limited by the lawyer's interest in

accommodating the person paying the lawyer's services or by the lawyer's responsibilities

to the payer. If so, this Rule requires the lawyer to comply with the requirements of

paragraph (c) before accepting or continuing the representation, including determining

whether the conflict is consentable and, if so, whether the client has adequate information

about the material risks of, and reasonably available alternatives to, the representation.

Conflict with Lawyer's Own Interests

9. Loyalty to a client can be impaired not only by the representation of parties with adverse

interests or by the lawyer's loyalty to another, but also by the lawyer's own interests. For

example, a lawyer should not allow related business interests to affect the lawyer's

representation of clients by referring clients to an enterprise in which the lawyer has an

undisclosed interest. Further, if the propriety or competency of a lawyer's own conduct in

Misc. Docket No. 10-9190; Exhibit A Page 34 of 161



a transaction is in question, the lawyer may be unable to give a client detached advice. A

conflict may also arise from a lawyer's non-financial interests. For example, a lawyer may

have a strongly held conviction that would limit materially the lawyer's representation of a

client, such as moral repugnance to a position that could be advanced in the client's matter.

Paragraphs (b) and (c) — Their Interaction

10. Paragraph (b) identifies a conflict ofinterest that is non-consentable, meaning that the lawyer

involved should not ask for consent and cannot provide representation on the basis of the

client's consent. Even with informed consent, it is never appropriate to represent opposing

parties in the same matter before a tribunal.

11. Although a lawyer is prohibited by paragraph (b) from representing opposing parties, a

lawyer may represent co-plaintiffs or co-defendants in the same matter before a tribunal.

Such a representation is governed by Rule 1.07 and, if a conflict exists, paragraph (c) of this

Rule. A co-party conflict may exist by reason of, for example, a substantial discrepancy in

the parties' testimony, incompatibility in positions in relation to an opposing party, or the fact

that there are substantially different possibilities of settlement of the claims or liabilities in

question. Such conflicts can arise in criminal cases as well as in civil cases.

Paragraph (c)

12. Paragraph (c) identifies other conflicts of interest that do not foreclose a representation as

long as the lawyer obtains the client's informed consent to proceed with the representation

despite the conflicts. The requirements of subparagraphs (c)(l) and (c)(3) must be met

before the lawyer may obtain the client's informed consent. Thus, if the lawyer does not

reasonably believe that the lawyer will be able to provide competent and diligent

representation to the client, then the requirement of subparagraph (c)(l) is not met and the

conflict is non-consentable. The "reasonably believes" standard is an objective one, intended

to make the lawyer review the matter from the perspective of a reasonable, disinterested

lawyer rather than from the lawyer's own personal, subjective perspective.

Positional Conflicts

13. Ordinarily, a lawyer may take inconsistent legal positions in different tribunals at different

times on behalf of different clients. Merely advocating a legal position on behalf of one

client that might create precedent adverse to the interests of a client the lawyer represents in

an unrelated matter does not necessarily create a conflict ofinterest. But a conflict ofinterest

exists if there is a serious risk that a lawyer's action on behalf of one client will limit
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materially the lawyer's effectiveness in representing another client in a different case — for

example, when a decision favoring one client will create a precedent likely to weaken

seriously the position taken on behalf of the other client. Factors relevant in determining

whether the clients need to be advised of such potential conflicts include whether the cases

are pending, whether the issue is substantive or procedural, the temporal relationship

between the matters, the significance of the issue to the immediate and long-term interests

of the clients involved, and the clients' reasonable expectations in retaining the lawyer.

Non-litigation Conflicts

14. Conflicts of interest may exist in contexts other than matters before tribunals. Relevant

factors in a lawyer's determination ofwhether clients in a transaction are directly adverse or

whether a material limitation does or will exist include the duration and intimacy of the

lawyer's relationship with the client or clients involved, the functions the lawyer is

performing, the likelihood that an actual conflict will arise, and the likely prejudice to the

client if a conflict arises. The question is often one of proximity and degree. A

non-litigation conflict is consentable under paragraph (c) if the lawyer reasonably believes

that the lawyer will be able to provide competent and diligent representation to the client.

A lawyer is expected to assess that possibility before undertaking the representation of two

or more clients in that context, just as in a litigation setting.

Informed Consent

15. Disclosure and consent are not formalities. Disclosure sufficient for sophisticated clients

may not be sufficient to permit less sophisticated clients to provide fully informed consent.

See Comment 5 to Rule 1.00. While this Rule does not require the lawyer to provide written

disclosure, a lawyer should consider making disclosure in writing to avoid difficulties that

may arise when a lawyer claims to have made disclosure and the client claims otherwise. But

the Rule does require the client's informed consent to be confirmed in writing. When a

lawyer represents multiple clients in the same matter, Rule 1.07 imposes additional, specific

requirements for informed consent.

16. A client who has consented to a conflict may revoke the consent and, like any other client,

may terminate the lawyer's representation at any time. Whether the client's revocation of

consent precludes the lawyer from continuing to represent other clients depends on the

circumstances, including the terms of the engagement, the nature of the conflict, a material

change in circumstances, the reasonable expectations of the other clients, and whether

potential material detriment to the other clients or the lawyer would result. Although the
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client's revocation does not have to be in writing, the lawyer should consider obtaining a

written revocation.

17. Whether consent to future conflicts is informed generally depends on the extent to which the

client reasonably understands the material risks that could arise in connection with the future

conflict. The more comprehensive the explanation of the circumstances that might arise in

the future, and the reasonably foreseeable or known adverse consequences of those

circumstances, the greater the likelihood that the client will have the requisite understanding

to provide informed consent. Ifthe client consents to a particular type ofconflict with which

the client is already familiar, then the consent ordinarily will be considered informed with

regard to that type of conflict. If the consent is general and open-ended, then the consent

ordinarily will not be considered informed ifthe client did not understand the material risks

involved. On the other hand, if the client is an experienced user of the legal services

involved and is reasonably informed regarding the risk that a conflict may arise, such consent

is more likely to be considered informed, particularly if, for example, the client is

independently represented by other counsel in giving consent and the consent is limited to

future conflicts unrelated to the subject of the current representation. See Comment 5 to

Rule 1.00. In any case, consent to future conflicts cannot be effective if the circumstances

that materialize are such as would make the conflict non-consentable under paragraph (b) or

(c).

Paragraph (e) — Imputation

18. The concern underlying paragraph (e) is the possibility that a lawyer who cannot undertake

a representation under this Rule will seek to avoid that prohibition by having another lawyer

in the lawyer's firm (i.e., an affiliated lawyer), who is not personally subject to the

prohibition, assume responsibility for the representation. Because such a representation by

an affiliated lawyer would not prevent the harm that this Rule is designed to prevent,

paragraph (e) generally provides that the prohibition may not be so circumvented. But

paragraph (e) provides an exception to the imputation of these conflicts that applies only

when the conflict arises from the personally prohibited lawyer's personal interests.

19. Paragraph (e) also provides that an affiliated lawyer should not be disciplined for undertaking

a representation unless the affiliated lawyer knew or reasonably should have known that the

lawyer was prohibited from undertaking the representation. An affiliated lawyer in a large

firm, especially a firm with offices in different cities, would be particularly vulnerable to an

unwitting and innocent violation of the Rule absent this scienter requirement. But this

scienter requirement does not diminish or otherwise affect the affiliated lawyer's obligation
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to make efforts before undertaking a representation to ascertain the existence of a conflict

of interest relating to that representation. See Rule 1.00(r).

Conflict Issues for Certain Government Lawyers

20. Like private lawyers, government lawyers owe a duty of loyalty to their clients. Some

conflict issues that may arise in a government practice, however, are not specifically

addressed by these Rules. For example, when a lawyer has been employed by one

government entity and then moves to a second government entity, it is beyond the scope of

these Rules whether the government entities should be regarded as the same client or

different clients.

21. Rule 1.10 specifically governs certain conflicts that may arise when a lawyer moves from

government employment to private employment or vice versa. Conflicts not addressed

within the scope of Rule 1.10, however, remain governed by this Rule, as well as by any

other applicable Rules and laws pertaining to conflicts of interest and confidential

information.

22. To the extent a government lawyer is authorized by law to represent a client or the public

interest in circumstances in which a private lawyer would not be authorized to do so, these

Rules do not abrogate that authority. See Preamble, If 10.

Standing to Raise Conflict Concerns

23. Raising questions ofpossible conflicts ofinterest within the meaning ofthis Rule is primarily

the responsibility ofthe lawyer undertaking the representation, who should advise the clients

accordingly. A court, however, may raise the question when it has reason to believe that the

lawyer has neglected that responsibility. In a criminal case, for example, inquiry by the court

is generally required when a lawyer represents multiple defendants. When the conflict is

such as to clearly call into question the fair or efficient administration ofjustice, opposing

counsel may properly raise the question. Such an objection should be viewed with great

caution, however, for these Rules are not designed to provide standards for disqualification

ofcounsel, and a motion seeking such relief, ifmisused, can subj ect the movant to discipline.

See Preamble, f 13; Rule 3.04(c); and Rule 8.04.
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Rule 1.07. Conflicts of Interest: Multiple Clients in the Same Matter

(a) A lawyer shall not represent two or more clients in a matter unless:

(1) the representation complies with Rule 1.06;

(2) prior to undertaking the representation or as soon as reasonably practicable thereafter, the

lawyer discloses to the clients that during the representation the lawyer:

(i) must act impartially as to all clients;

(ii) cannot serve as an advocate for one client in the matter against any of the other

clients, as a consequence of which each client must be willing to make independent

decisions without the lawyer's advice to resolve issues that arise among the clients

concerning the matter; and

(iii) maybe required to withdraw from representing some or all of the clients before

the matter is completed due to events that occur during the representation; and

(3) as soon as reasonably practicable after making the disclosures required by (a)(2), the

lawyer obtains each client's informed consent, confirmed in writing, to the representation.

(b) When a lawyer represents multiple clients in a matter pursuant to a court order or appointment,

and the court requires or permits the lawyer to conduct the representation in accordance with

standards that differ from those set out in this Rule, the lawyer may comply with those different

standards notwithstanding this Rule.

(c) When a lawyer is personally prohibited by this Rule from representing a person in a matter, no

lawyer who is affiliated with the personally prohibited lawyer, and who knows or reasonably should

know of the prohibition, shall represent that person in that matter.

Terminology: See Rule 1.00 for the definitions of "affiliated," "confirmed in writing," "informed

consent," "knows," "person," "personally prohibited," "reasonably," "reasonably should know,"

"represents," and "writing."

Comment:

Overview

1. This Rule explains what a lawyer needs to tell clients before agreeing to represent multiple

clients in a single matter. Such ajoint representation may be permissible, in both litigation

and non-litigation contexts, even when there are some differences among the clients'

interests. For example, in the non-litigation context, clients may ask a lawyer to memorialize

a transaction between them after they have settled between themselves all material terms of

the transaction. Similarly, a lawyer may seek to establish or adjust a relationship between
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clients on an amicable and mutually advantageous basis, for example, in helping to organize

a business involving two or more clients, working out the financial organization of an

enterprise in which two or more clients have an interest, or arranging a property distribution

of an estate. Otherwise, each client might have to obtain separate representation, with the

possibility of incurring additional cost or other complications. Given these and other

relevant factors, the clients may prefer that the lawyer act for all of them.

2. Such aj oint representation is frequently laden with conflict-of-interest risks. The lawyer has

fiduciary obligations to each client, which include loyalty, candor, and confidentiality. But

the representation may develop so that protecting one joint client harms another joint client

or concealing information helps one joint client but adversely affects another joint client.

Other Rules

3. Ajoint representation ofmultiple clients may create particular issues under Rules in addition

to this Rule, including Rules 1.03, 1.05, 1.06, 1.08, 1.09, and 1.12. For example, the joint

representation might present a conflict of interest because the lawyer has acquired adverse

confidential information about one of the clients during a former representation, see Rules

1.05 and 1.09, or because the lawyer is involved in a business transaction with one of the

clients, see Rule 1.08.

4. A joint representation of multiple clients requires a lawyer to strike the delicate balance

between the lawyer's obligation to keep each client reasonably informed about the status of

a matter, see Rule 1.03, and the lawyer's obligation to keep confidential the information

obtained from a client, see Rule 1.05. When the lawyer is balancing these two requirements,

the lawyer's duty ofdisclosure generally will outweigh the lawyer's duty of confidentiality.

Therefore, a lawyer representing joint clients will be required to share material information

regarding the representation and correct material false or misleading statements or omissions

made by or on behalf of one client to the other jointly represented clients. If the lawyer is

concerned whether such disclosures would violate the lawyer's duty of confidentiality to a

joint client, the lawyer should obtain that client's informed consent for the disclosure. Ifone

or more clients ask the lawyer not to share material information or correct material false or

misleading statements or omissions, then the lawyer should consider whether withdrawal

from the representation of some or all clients is necessary.

5. The conflict described above can be resolved by joint clients' agreement, after the clients

have been informed properly, that the lawyer will keep certain information confidential. For

example, joint clients may agree that the lawyer will keep one client's trade secrets

confidential in a representation involving a joint venture between the clients. Of course,
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obtaining joint clients' informed consent to keep certain information confidential may be

difficult, because a joint client may not be able to make an adequate evaluation of

information the client does not have.

Conditions and Considerations for Representation

6. Subparagraph (a)(l) reminds lawyers that Rule 1.06, which provides general

conflict-of-interest principles, is the starting point for assessing conflicts of interest. Only

after a lawyer has determined that a representation complies with Rule 1.06 should the

lawyer consider the implications of a joint representation involving multiple clients in the

same matter, which requires analysis under this Rule.

7. A lawyer's obligation to comply with Rule 1.06 continues after the lawyer accepts the joint

representation ofmultiple clients. See Rules 1.06(d)and 1.16(a)(l). Therefore, if a conflict

of interest arises during the representation, the lawyer will be required to do one of the

following things: (a) obtain the joint clients' informed consent, confirmed in writing, to the

continuation ofthe representation, ifthe lawyer reasonably believes the lawyer can continue

to provide competent and diligent representation to the clients; or (b) withdraw from the

representation of one or more clients.

8. When deciding whether to represent multiple clients in the same matter, a lawyer should

consider whether the clients can proceed with a representation in which the lawyer acts

impartially. Thus, before agreeing to represent thejoint clients, the lawyer should determine

that any potential differences between or among the clients are not so serious that the clients

would be unable to agree among themselves to a resolution of any material issue, and each

joint client can understand the issues and make independent decisions based on what is in

that individual client's best interest. These determinations are important becausejoint clients

may have to act without the benefit of the lawyer's advice, if by giving such advice the

lawyer would breach the obligation to act impartially. For example, if a lawyer were to

believe that a proposed settlement offer benefits one client more than another, while the

lawyer must disclose that assessment to both clients, the lawyer could not advocate for or

against the settlement. Instead, each client would have to make an independent decision,

which could be made with the advice of independent legal counsel, on whether to agree to

the settlement.

9. Further, the lawyer should consider whether the lawyer has a greater sense of loyalty toward

one ofthe joint clients. For example, one joint client may have a long-standing relationship

with the lawyer or may have recommended the lawyer to the others. A lawyer should not
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assume ajoint representation if this greater sense of loyalty toward one client would impair

the lawyer's representation of the other joint clients.

10. The lawyer should also consider whether the joint representation ofmultiple clients is likely

to materially prejudice the interests of any of the clients. This calls on the lawyer to assess

each client's interests separately and to assess how the proposedjoint representation is likely

to affect their common interests. If the joint representation is likely to materially prejudice

the interests of any of the clients, the lawyer should not proceed with the representation.

Required Disclosures and Informed Consent

11. Subparagraph (a)(2) requires lawyers to make specific disclosures concerning the lawyer's

role in a joint representation of multiple clients. The lawyer is not required to make such

disclosures in writing, but a lawyer should consider doing so to avoid difficulties that may

arise when a lawyer claims to have made the disclosures and the client claims otherwise.

The client' s informed consent to thejoint representation must be confirmed in writing under

subparagraph (a)(3).

12. A lawyer should consider making additional disclosures to obtain clients' informed consent

to a joint representation under subparagraph (a)(3). For example, as detailed in Comment

4, the lawyer should disclose the effect of joint representation on the lawyer's duties of

confidentiality and disclosure. Additionally, the lawyer should disclose that, while joint

representation might be less expensive and more efficient than independent representation,

it might also be more expensive and might delay resolution of the matter. Additional costs

and delay might occur, for example, when the lawyer withdraws from representing some or

all of the joint clients during a representation, particularly if it is late in the matter, which

would substantially increase the matter's ultimate cost if the clients are required to expend

additional fees and expenses to hire and educate new lawyers.

13. The concern underlying paragraph (c) is the possibility that a lawyer who cannot undertake

a representation under this Rule will seek to avoid that prohibition by having another lawyer

in the lawyer's firm (i.e., an affiliated lawyer), who is not personally subject to the

prohibition, assume responsibility for the representation. Because such a representation by

an affiliated lawyer would not prevent the harm that this Rule is designed to prevent,

paragraph (c) generally provides that the prohibition may not be so circumvented.

14. Paragraph (c) also provides that an affiliated lawyer should not be disciplined for undertaking

a representation unless the affiliated lawyer knew or reasonably should have known that the

lawyer was prohibited from undertaking the representation. An affiliated lawyer in a large '
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