IN THE SUPREME COURT OF TEXAS

Misc. Docket No. 01- 9030

IN RE CHERIE ROBINSON AND SHERITA HARRISON

ORDERED:

Absent an accompanying petition for writ of mandamus, the Court takes no action on the
emergency motion for temporary relief, as styled above, received May 31, 2001. See Texas Rules
of Appellate Procedure 52.10(a). Justice Hecht and Justice Owen note their dissent and would vote

to grant the stay.
As ordered by the Supreme Court of Texas, in chambers,

with the Seal thereof affixed at the City
of Austin, this 1st day of June, 2001.

7 é‘ .
@ . ADAMS, CLERK

SUPREME COURT OF TEXAS



THE SUPREME COURT OF TEXAS

Post Office Box 12248 .
Austin, Texas 78711 (512) 4631312

June 1, 2001

Mr. John W. Thomas
650 Norwood Tower
114 West 7th Street
Austin, TX 78701

Mr. D. Allan Jones
470 Orleans Street
Beaumont, TX 77701

Mr. Timothy Crowley
1300 Chevron Tower
1301 McKinney
Houston, TX 77010

Mr. Dennis Gibson

8080 N. Central Expressway
Suite 1300 '
Dallas, TX 75206-1838

Mr. Kevin Buchanan

200 Premier Place

5910 N. Central Expressway
Dallas, TX 75206

Mr. Ethan L. Shaw
390 Park Street, Suite 500
Beaumont, TX 77701

RE: INRE CHERIE ROBINSON AND SHERITA HARRISON

Dear Counsel:

Enclosed, please find an order of the Court of this date regarding the above referenced matter.

Encl.

Sincerely,

John T. Adams, Clerk



THE SUPREME C@URT OF TEXAS
Post Office Box 12248
Austin, Texas 78711 (512) 4631312

May 31, 2001

Mr. John W. Thomas
650 Norwood Tower
114 West 7th Street
Austin, TX 78701

Mr. D. Allan Jones
470 Orleans Street
Beaumont, TX 77701

Mr. Timothy Crowley
1300 Chevron Tower
1301 McKinney
Houston, TX 77010

Mr. Dennis Gibson

8080 N. Central Expressway
Suite 1300

Dallas, TX 75206-1838

Mr. Kevin Buchanan

200 Premier Place

5910 N. Central Expressway
Dallas, TX 75206

Mr. Ethan L. Shaw
390 Park Street, Suite 500
Beaumont, TX 77701

RE: IN RE CHERIE ROBINSON AND SHERITA HARRISON

Dear Counsel:

Absent an accompanying petition for writ of mandamus, the Court will take no action on the
emergency motion for temporary relief, as styled above, received today. See Texas Rules of Appellate
Procedure 52.10(a). An order will be issued June 1, 2001 noting this and the dissent of Justice Hecht

and Justice Owen, who would vote to grant the stay.

Sincerely,

B

T. Adams, Clerk
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EMERGENCY MOTION FOR TEMPORARY RELIEF

This action arises out of the preliminary settlement of a class action
lawsuit against Blockbuster, Inc. Blockbuster was facing a number of class
action lawsuits all over the country concerning its late fee policy.
Blockbuster settled a case that was pending in Jefferson County, Texas (Kim
Ann Scott and Malia Knight, Individually, and on behalf of all others
similarly situated v. Blockbuster Inc.; No. D 162-535; In the 136™ Judicial
District Court of Jefferson County, Texaé) before Judge Milton Shﬁfﬁeld the
day before a judge in Chicago was to rule on a contested class certification
motion which had been briefed and argued months before, and which had
been continued from March 21, 2001 .

Several parties, including relators, héve intervened and appealed the
class certification order of the trial court in Jefferson County which certified
a nationwide class for settlement purposes. A final hearing to determine the
fairness of the settlement is not scheduled until December 10, 2001. Class
notice, however, is scheduled to go out tomorrow, June 1, 2001 to some 40

million B_lockbuster members nationwide.

EMERGENCY MOTION FOR TEMPORARY RELIEF -PAGE2 -



Relators moved the trial court to stay issuance of class notice pending
the outcome of the interlocutory appeals of the class certification order.
Tex. R. App. P. 29.5 provides that a trial court lacks jurisdiction to interfere
with or impair the effectiveness of any relief sought or that may be granted
on appeal. Issuing class notice for a preliminary class settlement that is
subj ect to at least two pending interlocutory appeals would obviously impéir
the effectiveness of any relief the parties may receive from their appeal.
One of the issues on appeal is the specificity of the class definition and
adequacy and accuracy of the notice itself.

Relators did not receive the ruling denying that motion from the
District Court until yesterday. They moved for immediate relief from the
Beaumont Court of Appeals today, and that relief was denied. Relators now
seek relief from this Court and, due to the short time notice, have not been
able to prepare a formal petition for writ of mandamus in accordance with
Rule 52.

Relators ask that this Court temporarily stay the issuance of the class
notice until a proper Petition for Writ of Mandamus can be filed and a
decision .r.nade thereon. A copy of the pleading filed with the Beaumont
Court of Appeals is attached hereto in order to provide additional detail

should it be required.

EMERGENCY MOTION FOR TEMPORARY RELIEF - PAGE 3 -



Respectfully submitted,

o JAl T

'W. Thomas—"

exas Bar No. 19856425

ROTHERS & THOMAS L.L.P.
650 Norwood Tower
114 West 7™ Street
Austin, Texas 78701
Telephone: (512) 476-0237
Telecopier: (512) 476-0286

Ethan Shaw

Texas Bar No. 18140480
MOORE, LANDREY, L.L.P.
390 Park Street, Suite 500
Beaumont, Texas 77701
Telephone: (409) 835-3891
Telecopier: (409) 835-2707

Of Counsel:
John J. Beins
Seth D. Goldberg
Paul D. Gleiberman
BEINS, GOLDBERG

& GLEIBERMAN
5335 Wisconsin Avenue, N.W.
Suite 910
Washington, D.C. 20015
Telephone: (202) 686-1966
Telecopier: (202) 686-5517

EMERGENCY MOTION FOR TEMPORARY RELIEF -PAGE4 -



CERTIFICATE OF SERVICE

This is to certify that a true and correct copy of the above and
foregoing Emergency Motion for Temporary Relief has been served on the
following via facsimile transmission on the 31st day of May 2001.

D. Allan Jones Dennis Gibson

Orgain, Bell & Tucker, Gibson, McClure, Wallace &

LLP Daniels, L.L.P.

470 Orleans Street 8080 N. Central Expressway

Beaumont, Texas 77701  Suite 1300

409 838-6959 (fax) Dallas, Texas 75206-1838
214 891-8010 (fax)

Timothy Crowley |

Crowley, Douglas - Ethan L. Shaw

& Norman, LLP Moore Landrey, L.L.P.

1300 Chevron Tower 390 Park Street, Suite 500

1301 McKinney Beaumont, Texas 77701

Houston, Texas 409 835-2707 (fax)

713 651-1775 (fax)

- Kevin Buchanan
Buchanan, Burke

& Tinney
200 Premier Place
5910 N. Central Expw.
Dallas, Texas 75206

214 378-9600 (fax) % m\f
ﬂhn W. Thomas
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COURT OF APPEALS
NINTH DISTRICT OF TEXAS
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CHERIE ROBINSON AND SHERITA HARRISON
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BLOCKBUSTER INC.
Defendant/Appellee
AND
KIM ANN SCOTT AND MALIA KNIGHT
Plaintiff/Appellees

FROM THE DISTRICT COURT, JEFFERSON COUNTY
136" JUDICIAL DISTRICT
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EMERGENCY MOTION FOR TEMPORARY ORDER STAYING CLASS
NOTICE PENDING RESOLUTION OF THE INTERLOCUTORY APPEALS OF
THE DISTRICT COURT’S APRIL 11, 2001
CLASS CERTIFICATION ORDER
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TO THE HONORABLE COURT:

Appeliants ask the Court for a temporary order staying the trial court’s April 11,
2001 class certification order and fhe issuance of notice commencing on June 1, 2001 to
nearly 40 million Blockbuster Inc. (“Blockbuster”) customers nationwide pending this

| appeal.
I
INTRODUCTION

This is an extraordinary case. This is an unusuél case. This is a.casc that affects
some 40 million members of Blockbuster nationwide, making it one of the biggest class
actions in American history. This is a case that profoundly affects the relationship
between the courts of two sister states — Texas and [llinois - and thus invokes
fundamental principles of comity.

II.
STATEMENT OF FACTS

1. On February 18, 1999, a nationwide class action was filed in the Circuit
Court for Cook County Illinois in a case captioned Cohen v. Blockbuster et al. This was
the first class action filed in the United States challenging Blockbuster’s practice of
charging late fees or extended viewing fees (*EVFs”) to its members upon the late return
of a video. |

2. The theory of the Cohen action was that Blockbuster’s EVFs constitute
are excessive and disproportionate and thus constitute an unlawful penalty or liquidated

damage provision in its video rental agreements. The Cohen action named as defendants
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both Blockbuster (which operates some 4,273 company owned stores in the US.)and a
defendant class of independent Blockbuster franchisees (which operate, collectively,
some 918 Blockbuster stores in the U.S.)

3. The Cohen action also sought injunctive relief stopping or modifying
Blockbuster’s EVF practice going forward.

4, This case (Scott v. Blockbuster Inc.) was filed in Jefferson County, District
Court (the “District Court”) on March 29, 2000, more than 13 months after the filing of
the Cohen action in lllinois. The Scort action did not seek injunctive relief against
Blockbuster, and did not sue a defendant class of independent Blockbuster franchisees.

3. The Cohen plaintiffs filed a motion for nationwide class certification
on July 14, 2000. After full briefing, a hearing on that motion occurred on January 30,
2001. The Illinois court took the motion under advisement (as well as Blockbuster’s
dispositive motion for summary judgment which was also briefed and argued) and set
a ruling date for March 21, 2001. Prior to the March 21, 2001 ruling date, Blockbuster
informed the Illinois court that it either had reached a settlement of Cohen, or was very
close to one, and thus induced a delay in the Illinois court’s ruling to April 12, 2001.

6. On April 11, 2001, at 1:58 p.m., the plaintiffs in Scor? filed a Third
Amended Petition with the District Court. The amended petition included new theories
of recovery not previously plead, and named for the first time a new party plaintiff -
Malia Knight — a resident of Harrison County, Texas.

7.  At2:40 p.m. on April 11, 2001, forty-two minutes after the filing of

plaintiffs’ amended petition, the District Court entered its preliminary order approving
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class settlement (the “April 11* Order”). A copy of the April 11* Order is attached
hereto as Exhibit 1.

8.  Aspartofits April 11" Order, the District Court certified a nationwide
class of some 40 million EVF paying Blockbuster members, purportedly in accordance
with Rule 42 of the Texas Rules of Civil Procedure (“Rule 42"). The District Court also
preliminarily approved a settlement of the Sco#t action and isSued an anti-suit injunction
enjoining all other litigation against Blockbuster in Tcxas and across the nation, including

- the first filed Cohen action in Illinois.

9. Also as part of its April 11, 2001 class certification order, the District Court
approved a form of notice to be disseminated commencing June 1, 2001 to the 40
million class members throughout the United States.

10.  There was no hearing of any kind prior to the District Court’s entry of its
April 11, 2001 class certification order. See Exhibit 2. Needless to say, there was no
notice given to the Cohen plaintiffs or any other litigants with pending claims against
Blockbuster prior to the District Court entering its April 11® Order.

11.  The District Court’s failure to condpct a hearing prior to certifying a
nationwide class of some 40 millioh Blockbuster members violated Rule 42(c)(1): (“as
soon as practicable after the commencement of an action brought as a class action, the
court shall, after hearing, determine by order whether it is to be so maintained.”)

Rule 42 (c)(1) makes no distinction for a trial court’s certification of a settlement

class as opposed to a contested litigation class.
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12.  On April 12, 2001, Blockbuster appeared before the Illinois court for the
previously scheduled ruling (originally set for March 21, 2001) and moved for a stay of
Cohen based on its eleventh hour “settlement” reached in the Scort action. The Illinois
court ordered briefing and argument on Blockbuster’s motion to stay Cohen.

13. On April 23, 2001, the Illinois court denied Blockbuster's motion to stay
Cohen. At the same time, the Illinois court granted the Coken plaintiffs’ vigorously
contested motion for nationwide class certification and certified two nationwide plaintiff
classes (one for persons who paid EVFs and a separate class for persons who paid “non
return fees” for completely failing to return videos to Blockbuster). The Illinois court
also certified a nationwide defendants’ class of Blockbuster franchisees and issued a
counter-injunction enjoining the application of the District Court’s April 11, 2001 anti-
suit injunction, and denied Blockbuster's motion for summary judgment. On the subject
of comity, the Illinois court had this to say:

Judge Biebel: {A]nd this is my concemn, ... that on the

day before I was due to decide this case, [ have a
Texas case seemingly in violation of its own law,
not giving me the comity, the respect, that I was
due to decide this case after [ had heard it. I had
entertained settlement discussions and indeed
allowed this case to be pushed back to allow the
parties to discuss the matter.

Transcript of May 14, 2001 hearing in Cohen.

14. On April 20, 2001, class members Cherie Robinson and Sherita Harmison

intervened in the Scott action. Class member Brian Peters also intervened in the Scort
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action. All the intervenors arc members of both the Scott consent class certified by the
District Court and the contested litigation class certified by the Illinois court.

15. OnMay 1, 2001, Intervenors moved before the District Court to vacate its
April 11" Order and to stay the Scort action in deference to the first filed and more
mature Cohen action in Illinois.

16.  On April 27, 2001, Intervenor Peters filed an interlocutory appeal of the
District Court’s April 11, 2001 class certification order. This appeal is pending.

17.  On May 9, 2001, Intervenors Robinson and Harrison filed an interlocutory
appeal of the District Court’s Apnil 11, 2001 class certification order. This appeal is
pending.

18. On May 29, 2001, the District Court denied Intervenors Robinson and
Harrison’s motion to vacate the April 11 Order and stay the Scort action. A copy of the
District Court’s letter opinion is attached hereto as Exhibit 3. Also on May 29, 2001,
the District Court granted Blockbuster’s motion to modify the District Court’s April 1 ®
Order to, among other things, amend the class definition, amend the form of class notice
and dissolve the District Court’s anti-suit injunction which violated the Texas injunction
rules.

19. = Finally, the District Court denied Intervenors’ motion to stay class notice in

Scott, pending the determination by this Court of the pending interlocutory appeals.

06
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138
THE NINTH DISTRICT COURT OF APPEALS HAS JURISDICTION OVER
THIS MOTION FOR AN EMERGENCY TEMPORARY ORDER AND OVER
THE DISTRICT COURT’S APRIL 11, 2001 INTERLOCUTORY ORDER
GRANTING CLASS CERTIFICATION
This Court has jurisdiction over this interlocutory appeal under Tex. Civ. Prac. &
Rem. Code § 51.014 which reads in pertinent part:
(a) A person may appeal from an interlocutory order of a district court,

county court at law, or county court that:

- = *

(3) certifies or refuses to certify a class in a suit brought under Rule

42 of the Texas Rules of Civil Procedure;
(4) grants or refuses a temporary injunction or grants or overrules a
motion to dissolve a temporary injunction as provided by Chapter 65;
(b) An interlocutory appeal under Subsection (a) shall have the effect of

staying the commencement of a trial in the trial court pending resolution of the appeal.

Once jurisdiction vests in this Court under Tex. Civ. Prac. & Rem. Code §
51.014, the Texas Rules of Appellate Procedure specifically provide this Court with
authority to provide, and enforce, temporary orders in order to protect the parties and this
Court’s jurisdiction, and to preserve the status quo pending the resolution of the
interlocutory appeal in the Court of Appeals:

Rule 29.3 of T.R.A.P. states:

The appellate court may make any temporary orders necessary
to preserve the parties’ rights until a disposition of the appeal ...

07
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Enforcement of Temporary Orders. While an appeal from an interlocutory order
is pending, only the appellate Court in which the appeal is pending may enforce the
order.

T.R.A.P, Rule 29.4.

In this case, Blockbuster will provide notice commencing on June 1, 2001 to
nearly 40 million members nationwide informing them of a purported nationwide
settlement that was rife was procedural errors in a case that should have been stayed
under long established principles of comity accepted by the Texas Supreme Court.
Intervenors request that this Court stay the June 1, 2001 notice because:

1)  the nationwide notice issued pursuant to an invalid order of nationwide
class certification is misleading, inaccurate and will cause substantial confusion among
Blockbuster members nationwide, and will adversely affect the orderly administration of
justice and this Court’s jurisdiction over the pending interlocutory appeal;

2) the notice in Scott will conflict with nationwide notice in the Cohen action,
which is currently before the Illinois court for approval this afternoon at 2:00 p.m. This
Court should maintain the status quo by staying the notice in Scorr.

3)  the District Court failed to comply with Texas Rule 42 when it certified a
nationwide class of nearly 40 million Blockbuster members and approved a form of class
notice in less than 42 minutes, without a hearing, and without any finding as to typicality,
commonality or other elements of certification required by Rule 42, and without having

before it a Motion for Class Certification or other supporting pleading; and

28



p5/31/2881 ©3:29 2826865517 PAGE 89

4)  the trial court failed to apply settled principles of comity under Texas law,
and stay this case in favor of the first filed Cohen case, which was certified on a

nationwide basis by the Illinois court in a contested proceeding.

iv.
LEGAL ARGUMENT
A. By amending the class definition and form of notice contained in District
Court’s April 11, 2001 class certification order and the form of the notice

approved on April 11, 2001, the District Court Interfered with this Court’s
jurisdiction over the pending interlocutory appeal of that order.

The District Court approved a form of notice for a defined nationwide class
on April 11, 2001. It then amended that order twice - effectively changing the form of
notice and changing the definition of the class. This was improper. In Intratex Gas Co.
v. Beeson et al., 22 S.W. 3rd 398 (Supreme Court of Texas 2000), the Texas Supreme
Court found that Rule 42 “implicitly requires the representative plaintiffs to demonstrate
not only that an identifiable class exists, but that it is susceptible to precise definition ...
A properly defined class is imperative for a suit to proceed as a class action because the
class definition facilitates identifying, at the outset, the individuals affected by the
litigation ...” Id. at page 403. In Intratex, the Texas Supreme Court further held: “In
making a class certification decision, the trial court in the first instance must determine
whether a class exists, and must ensure that a class is properly defined, based on the

available evidence.” Id. at 406 (emphasis supplied).
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Under the rule of /ntratex, the District Court was required “in the first instance”
on April 11, 2001 — to ensure that the Scot settlement class was “properly defined” based
on the “available evidence.” As of April 11, 2001, there was absolutely nothing in the
record before the District Court that would allow the District Court to identify, much less
define, a plaintiff’s class of persons that incurred Blockbuster's so called *non return
fee”. The District Court’s amendment of its April 11, 2001 class certification order
interferes with and impairs appellate jurisdiction of this Court because it changed the
class definition after the fact, and neither the original definition or the amended one, is
“properly defined” under Intratex. See also, T.R.A.P. Rule 29. |

Intervenors respectfully submit that the orderly administration of justice mandates
that this Court stop the June 1, 2001 notice until the pending Rule 29 appeals are finally "
adjudicated. See, Reeves v. City of Dallas, 2001 Tex. App. Lexis 2956 (Ct. App. — Dallas
May 7, 2001)(*“a trial court cannot make any order which interferes with or impairs the
jurisdiction of the appellate court or the effectiveness of any relief sought or that may be
granted on appeal while the interlocutory appeal is pending.”)(internal quotations
omitted). If this Court permits class notice to proceed in Scotf and then, subsequently, the
District Court’s April 11, 2001 class certification order is reversed, in whole or in part, it
would then be necessary for Blockbuster to issue a second nationwide notice retracting
the first notice, and then a third notice if the Cohen case proceeds in Illinois. See, Central
Power & Light Company v. City of San Juan, 962 S.W. 2d 601 (Ct. App. Corpus Christi,

1997). Such a result would lead to significant confusion among class members and

would clearly be detrimental to justice in this case. Furthermore, there is no prejudice to

10

19
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Blockbuster from a stay of class notice in Scot¢ until appellate review is completed and
there is no prejudice to the class since Blockbuster does not provide any settlement
consideration to the class until there is a final judgment of faimess and all appeals
have been exhausted.

B.  The notice to the Scort Settlement Class is misleading, defective and
inconsistent with Blockbuster’s recent position In taken in the Coken
action.

The class notice approved by the District Court on April 11, 2001 is riddled with
defects and material omissions. The amendments make it worse not better. Blockbuster’s
plan of distribution of the notice is inconsistent with Blockbuster’s stated position to the
Illinois court in Cohen. Attached hereto as Exhibit 4 is Blockbuster’s Sur-Reply
memorandum on final class certification and class notice filed on May 23, 2001 in
Cohen. As this Court can plainly see, several of the objections that Blockbuster raised
to the class notice in Coken can be turned around and redirected at the form of class

notice that Blockbuster proposes to disseminate in Sco#t. Consider the following

comments submitted by Blockbuster to Judge Biebel in Coken:

Blockbuster’s Argument: “Any class notice given in this action [Coken] must
inform class members of the Texas settlement and
their right to participate and/or opt out of that
settlement. The proposed notice [in Cohen] does not
even reference the previously certified and settled
Texas action, and thus is woefully deficient in advising
class members of their rights regarding the subject
matter at hand.” See, Exhibit 4 attached hereto at

page S.

11
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Issue:

Blockbuster’s Argument:

Issue:

PAGE

‘The same thing could be said of the proposed
settlement notice in Scott. It makes absolutely

no reference to the two nationwide plaintiffs classes
certified in Cohen and the one nationwide defendants
class certified in Cohen. The proposed revised notice
in Scort, at paragraph 9(b) merely states that “as

of May 17, 2001 actions are pending in Illinois,
California ... in which Blockbuster customers are
prosecuting putative class claims based upon
Blockbuster’s extended viewing and non return fee
policies.” The Cohen class is not a putative class.
Rather, it is a certified litigation class. Thus, the Scott
notice (and the proposed amendment thereto) is
materially inaccurate and deficient. In addition, the
proposed Scott class notice fails to inform class
members that (i) other pending EVF cases (eg. Cohen,
Holly and others) include a demand for injunctive
relief to stop or modify Blockbuster's current per
renta] period EVF practice — something that the Scort
settlement fails to obtain, and (ii) the Trojan Horse
provision may create a release and estoppe! of future
(post Apnil 1, 2001) claims against Blockbuster. Such
omissions are, likewise, material and misleading.

“Blockbuster has already indicated that it can identify
with reasonable certainty the names and addresses of a
large portion of the members of the EVF class, thus
rendering [Cohen] plaintiffs’ proposed method of
distribution inappropriate and deficient under the
standards of due process. Moreover, it is plaintiffs’
burden to prove that such name and address
information is not available and/or reliable.”

See, Exhibit 4 at pages 5-6.

Blockbuster has stated to the Illinois court that it

is able to identify with “reasonable certainty” the
names and addresses of most of the members of an
EVF class. This presumably would include the Sco#
settlement class. If true, the form of class notice
approved by this Court on April 11,2001 (USA Today

12
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Blockbuster’s Argument:
Issue:

PAGE

Blockbuster website, and in store distribution) may
not the best means practicable to notify the Scor
settlement class. See, April 11, 2001 Order at
paragraph 10. Moreover, neither Blockbuster nor the
Scott/Knight plaintiffs have filed an affidavit or
pleading with this Court contradicting Blockbuster’s
own statement to the Illinois court.

“In fact, the named plaintiffs [in Cohen] lack standing
to assert a claim against a Blockbuster franchise store.
They have not even attempted to allege that a single
one of them rented a video (much less incurred EVFs
or the retail price for an unreturned video) at a
Blockbuster franchise. As such, there can be no
defendant class since the (Cohen] plaintiffs have no
standing to assert a claim against anyone other than
Blockbuster Inc.” See, Exhibit 4 at page 8.

Intervenors could not have said it better. There is no
evidence in the record that, as of April 11, 2001 when
this Court certified the Scott settlement class, Plaintiff
Scott had ever rented a video (much less incurred an
EVF) at a Blockbuster company owned store.
Moreover, there is no evidence in the record that either
Plaintiff Scott or Knight ever paid a “non return fee” to
a Blockbuster company owned store. Thus, these
plaintiffs lack standing to assert representative claims
against Blockbuster, much less to settle such claims on
behalf of a nationwide class of Blockbuster members.

C. The named plaintiffs Scort and Knight have no standing to assert class
action claims against Blockbuster. Therefore, notice to 40 million members

of the settlement class is improper.

There was nothing in the record as of April 11, 2001 showing that Plaintiff Scott

had paid an EVF or “non retumn fee” to Blockbuster. There is nothing in the record

showing that Plaintiff Knight an EVF in Jefferson Coimty, or has paid a “pon return fee”

13
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to Blockbuster. In 7CI Cablevision of Dallas et al. v. Owens, 8 $.W.3rd 837 (Beaumont
Ct App. 2000), the Ninth District Court of Appeals in Beaumont directly addressed the
standing requirement in a class action:

Generally, a plaintiff cannot represent those

having causes of action against other defendants

against whom the plaintiff has no cause of action

and from whose hands he suffered no injury.

This rule applies even if the plaintiffs injuries are

identical to those of the parties they are representing.
Id. at 843, (internal citations and quotations omitted).

Plaintiff Scot has no viable cause of action against Blockbuster because she was
not a customer of Blockbuster. Her single claim for “control” is certainly not typical of
the claims of those Blockbuster members who patronize the vast majority of Blockbuster
company owned stores. Neither Plaintiff Scort nor Plaintiff Knight has plead a claim for
a “non return fee™ on behalf of a class of forced purchasers. Since they lack standing to
assert a “‘non return” claim, they are inadequate to represent a “non return” class.

Indeed, there was nothing in the record as of April 11, 2001 — and there is nothing
in the record now — that evidences that Plaintiff Scott and Plaintiff Knight paid an EVF or
a “non return fee” to Blockbuster. Since Plaintiffs Scotr and Knight lack standing to

assert either an EVF or a “non return” claim against Blockbuster, they are inadequate to

represent the class certified by the District Court on April 11, 2001.

14
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D,  The District Court failed to perform any analysis, much less a “rigorous
analysis™, to determine whether all prerequisites to class certification under

Rule 42 were met at the time it certified a settlement class In Scott.

When the District Court issued its April 11, 2001 class certification order, it failed
to perform a “rigorous analysis™ to determine whether all prerequisites to class
certification pursuant to Rule 42 were met. See, Southwestern Refining Company et al.

v. Bernal et al. 22 S.W. 3rd 425, 435 (Supreme Court of Texas, May 11, 2000). As the
Texas Supreme Court stated in Bernal, “to make a proper analysis going beyond the
pleadings is necessary, as a court must understand the claims, defenses, relevent facts,
and applicable substantive law in order to make a meaningful determination on
certification issues.” Id. The District Court’s class certification order in Scott is found at
paragraph 2 of the April 11, 2001 class certification order and reads:

The [Texas] Court preliminarily finds that

the prerequisites of Rule 42 of the Texas Rules

of Civil Procedure have been satisfied for

settlement purposes only and hereby certifies

a settlement class as set forth above subject to

further review of the [Texas] Court.

Intervenors respectfully submit that the foregoing language in the District Court’s
April 11, 2001 class certification order is much too broad and too general to meet the
“rigorous analysis” test of Bernal. Speciﬁcaily, the District Court makes no finding that
the Scott settlement class meets three of the four threshold requirements of Rule 42(a):
numerosity, commonality, and typicality. The only Rule 42(a) requirement specifically

addressed by the District Court’s class certification order is adequacy of representation,

which is mentioned in paragraph 3 of the April 11, 2001 class certification order, and
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for which there is absolutely no factual record or support. Furthermore, had the District
Court gone “beyond the pleadings” to determine “claims, defenses, relevant facts and
applicable substantive law” in connection with the Scorr certification, as required by
Bernal, the District Court would have identified grave problems with Kim Ann Scott’s
adequacy to serve as a representative plaintiff in this case.

Indeed, “a look beyond the pleadings” would have revealed that all Blockbuster
Video stores located in Jefferson County are franchises and not owned by Blockbuster.
Thus, itis apparent that Plaintiff Scott never paid an EVF to Blockbuster in Jefferson
County and, as result, has no cognizable cause of action against Blockbuster under any of
the Counts plead in the Third Amended Class Action Petition with the sole possible
exception of the Count entitled “Control” which is set forth in paragraph 10.1 of
Plaintiffs Third Amended Class Action Petition.

It is elementary that, in order to be an adequate class representative under Rule
42(a), the named Plaintiff must have a claim that 1s typical of the claims of the class as
a whole. Because there is nothing in the record that shows Plaintiff Scott has ever paid
EVFs to Blockbuster in Jefferson County within the class definition period, Plaintiff

Scott does not satisfy the typicality requirement of Rule 42(a). * See, Rainbow Group et.

1 In both Scott and Coken, Blockbuster has consistently argucd to the Texas and Illinois
courts that Blockbuster’s franchisees are independent and that Blockbuster has no control over

them.

2 As discussed supra, the Scort plaintiffs never filed a motion for class certification with
this Court prior to entry of the class certification order on April 11, ?001. Thus, there has been
no proffer by the Plaintiffs of any facts necessary to establish a finding that Scott even has a

16
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al. v. Johnson et al., 990 S.W. 2d 351, 358 (Austin — 1999):

The United States Supreme Court has held that

the typicality requirement mandates that the [class]

representative possess the same interests and suffer

the same injury [as other members of the class].

Although it is not necessary that named representative

suffer precisely the same injury as other class members,

there must be a nexus between the injury suffered by the

representative and the injury suffered by other members

of the class. (internal citations and quotations omitted).
1d. In its April 11, 2001 class certification order, the District Court made no finding that
Plaintiff Scott suffered the same injury as other members of the class or that there was a
sufficient “nexus” between her claims and the claims of the other class members. Under
these circumstances, where there was absolutely no factual basis for the District Court’s
finding that the named plaintiffs satisfied the adequacy requirements of Rule 42, it is

premature and prejudicial to allow a notice to the 40 million members of the settlement

class. ?

meritorious cause of action against Blockbuster, much less a claim that meets the typicality
requirement under Rule 42(a).

3 According to Bernal, * a trial court’s certification must indicate how the claims will

likely be tried so that conformance with Rule 42 may be meaningfully evaluated.” See, Bernal at
page 435. The District Court’s April 11, 2001 class certification order gives no indication of how
the claims in Scott will likely be tried and thus fails to establish a trial plan required by Bernal.
Specifically, the District Court’s April 11, 2001 certification order does not provide for
confirmatory discovery for the plaintiffs and absent class members, does not set discovery
deadlines and guidelines for fact and expert discovery, and does not set deadlines for pretrial
motions and other pretrial matters. Because the Texas Supreme Court in Bernal rejected the
previous “approach of certify now and worry later” in the context of class actions, it was
necessary for the District Court to enter a specific case management plan as part of its April 11,
2001 class certification order — something the District Court clearly did not do.

17
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E.  The District Court violated TRCP Rule 42(c)(1) by failing to conduct a
hearing prior to certifying a class in Scorr.

There was no hearing of any kind prior to this Court’s entry of its April 11, 2001
class certification order. See, Exhibit 2. This was in clear violation of Texas law which
requires a hearing prior to entry of an order certifying a class action. See, TRCP Rule
42(c)(1) (“as soon as practicable after the commencement of an action brought as a class
action, the [Texas] court shall, after hearing, determine by order whether it is to be so
maintained”). Rule 42(c)(1) makes no distinction for certification of a settlement class as
opposed to a contested litigation class. In Saint Louis Southwestern, supra, the Texas
appellate court found that the failure to conduct a hearing at the time of class certification
constituted reversible error:
the rule [42(c)] specifically provides that the
[trial] court shall make its determination
after conducting a hearing. Failure to conduct
a hearing with opportunity for the opposing
parties to be heard, constitutes an abuse of
discretion.

Saint Louis Southwestern at page 31. (emphasis supplied).

In Saint Louis Southwestern, the appellant/opposing parties were “plaintiffs in
other lawsuits who had been Smught unwillingly in as members of the class action” while
the parties who obtained the class certification order at issue were “plaintiffs who
initiated the class action and defendants named in the class action.” /d. at page 28.

In the Scott action, the Scott/Knight plaintiffs and Blockbuster were the original parties

to the action but other plaintiffs with other lawsuits against Blockbuster were “opposing”

parties with a right to be heard under the rule of Saint Louis Southwestern. Even

18
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assuming arguendo, that the plaintiffs in Cohen, Holly and other pending class actions
against Blockbuster did not have a right to appear at the certification hearing in Scott,
the fact remains that there was no hearing at all in Scoft in clear violation of TRCP
Rule 42(c)(1).

The Saint Louis Southwestern court specifically noted that, like the situation here,
the class certification order was entered by the trial court almost immediately after the
filing of the complaint:

the time sequence of the petition, answer,
and {certification] order was unusually close.
Plaintiffs (appellces) filed their original
petition at 11:29 a.m. December 21, 1995

and filed a motion for class certification at
11:29 a.m. On that same date, [defendant}

filed its answer at 11:34 a.m., and at

11:53 a.m. the class certification order signed
by the trial judge was filed.

Id. at page 28. (emphasis supplied).

In the Scott case, it is difficult to imagine that, in the 42 minute interval that
elapsed between the filing of the Third Amended Petition adding a new party plaintiff
[Malia Knight] and the District Court’s entry of its April 11, 2001 class certification
order, it was possible for the District Court to perform a “rigorous analysis™ before ruling

on class certification to determine whether all prerequisites to class certification had been

met under Rule 42. See, Bernal supra at 435.

19



p5/31/2001 B©3:23 2026865517 PAGE 20

F. Comity requires that the District Court defer to the Circuit Court for Cook
County, Illinols which has aiready certifled a contested nationwide class in &
case that was flled thirteen months before the Sco#s action.

The June 1, 2001 notice in Sco## should be stopped because this case should
have been stayed ail together in deference to the Cohen action filed almost 13 months
before in Illinois. * Texas has long recognized that general principles of comity require
that a Texas trial court stay an action where there exists another action filed in another
state and involving the same parties and involving substantially the same causes of
action. See, Space Master International v. Porta—Kamp Manufacturing Company, 794
S.W. 2d 944, 946 - 947 (Court of Appeals of Texas, 1990)(*As a matter of comity ... itis
the custom for the court in which the later action is instituted to stay proceedings therein
until the prior action is determined or, at least, for a reasonable time, and the custom has
practically grown into a general rule which strongly urges the duty upon the court

in which the subsequent action is instituted to do so.”)(internal citations omitted). See

‘ It is widely recognized that certification in a contested proceeding dramatically changes
the playing field in favor of plaintiffs in a class action. This is especially so where a defendant’s
dispositive motion to dismiss and/or for summary judgment is denied — as was the case in Cohen.
Blockbuster’s fear of losing the pending motions before Judge Bicbel motivated it to rush
through its eleventh hour settlement of Scott. In light of these facts and circumnstances, this

Court should have awaited the result of Judge Biebel’s ruling on April 12, 2001 before
entertaining Blockbuster’s application to approve the Scotf settlement. This is because, once
Judge Biebel ruled in favor of the Coken plaintiffs in a contested class certification procecding,
the Cohen plaintiffs’ leverage in settlement negotiations would have increased dramatically.
Indeed, Texas Rule 42(b)(4)(B) indicates that the Court should consider “the extent and nature of
any litigation concerning the controversy afready commenced by or against members of the
class” prior to cextifying a class under Texas Rule 42.  Had the District Court fully considered
the procedural posture of Coken, comity would have clearly dictated that the District Court defer
and “give effect to the laws and judicial decisions™ of Judge Bicbel’s court prior to entering its
April 11,2001 order. See, Gannon v. Payne, 706 S.W. 2d 304, 306 (Supreme Court of Texas,

1986).

20



85/31/2881 03:29 2926865517 PAGE

also, VE Corporation v. Emst & Young, 860 S.W. 2d 83,84 (Supreme Court of Texas -
Houston, 1993)(*Identical suits may be pending in different states ... in such a situation
the principle of comity generally requires the later — filed suit to be abated.”)(internal
citations omitted); AI;_;ine Gulf, Inc. v. Valentino, 563 S.W. 2d 358, 359 (Tex. App. -
Houston, 1978)("“the trial court abused its discretion when it refused to stay the [later
filed Texas] suit.””)

Alpine Guif is particularly instructive in this case because the Houston appellate
court ordered that the later filed Texas suit be stayed in deference to a similar case filed
in New York five days earlier: “in this case, counsel for appellec filed suit in New York
then five days later filed suit in Texas seeking the same ultimate relief. Therefore, as
a matter of comity, the Texas action should be stayed ... the trial court is instructed to
stay this suit pending ultimate adjudication or disposition of the New York suit.” /d. at
page 360.

In the instant situation, nationwide class action litigation was first instituted
against Blockbuster in the Cohen case on February 18, 1999. The Scott case was filed
in this Court on March 29, 2000, more than 13 months after the filing of the Cohen
action. Clearly, there is no question that the Cohen case was not only filed prior to
Scott, but moreover, it covers Blockbuster’s conduct for a longer period of time;
challenges Both Blockbuster’s past per diem EVF policy and its current per-rental-period
EVF policy; covers a defendant’s class of approximately 1000 Blockbuster franchisees;
and asserts an additional plaintiffs’ class of forced videotape purchasers. Accordingly,

the District Court should have vacated the April 11% Order and stayed the Scott case

21
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entircly. See, Space Master International v. Porta—Kamp Manufacturing Company, 794
S.W. 2d 944, 946, 946 (Court of Appeals of Texas - Houston, 1990)("... a motion to stay
1s directed to the discretion of the court and the granting or denying of such a motion will
be reviewed for abuse of discretion.); Alpine Gulf, Inc. v. Valentino, 563 S.W. 2d 358,
359 (Tex. App. — Houston, 1978)(trial court abused discretion when it refused to stay suit
for temporary injunction filed in Texas, when suit between same partics for same ultimate
relief had been filed five days earlier in United States District Court in New York; trial
court should have, as a matter of comity, stayed the action).

Blockbuster has taken the position that, in the context of overlapping class actions
involving substantially the same issues and parties, the more recently filed case should be
stayed in favor of previously filed suits in sister states. In a pleading filed with a
Maryland court, Blockbuster conceded the point when it argues “Courts faced with
parallel or overlapping suits involving substantially the same parties and the same issues
routinely stay the cases pending the outcome of the first filed case.”

On April 18, 2001, Blockbuster moved to stay a case pending in the District Court
for Dallas County, Texas, captioned Peters v. Blockbuster. Making the point succinctly,
Blockbuster stated to the Dallas County Court:

The instant class action {Peters v. Blockbuster]

was filed on December 22, 2000, while the two cases
included in the Beaumont settlement were filed in
March and May of that year ... Courts in this

state and elsewhere have granted stays or

abatements when, as here, a more mature action
involves the same parties and issues.

22
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Notably, Blockbuster’s argument to the Dallas County court seeking a stay of
the Peters class action relies on the same Texas cases cited by Intervenors’ Motion to
Vacate and Stay, including Space Master International v. Porta—Kamp Manufacturing
Company, 794 S.W, 2d 944, 946,947 (Court of Appeals of Texas, 1990)("“As a matter
of comity ... it is the custom for the court in which the later action is instituted to stay
proceedings therein until the prior action is determined or, at least, for a reasonable time,
and the custom has practically grown into a general rule which strongly urges the duty
upon the court in which the subsequent action is instituted 1o do so.”)(internal citations
omitted) and Alpine Gulf, Inc. v. Valentino, 563 S.W. 2d 358, 359 (Tex. App. — Houston,
1978)(“the trial court abused its discretion when it refused to stay the [later filed Texas]
suit.”)

In secking a stay of Peters, Blockbuster also cited to the Dallas County court, for
the p;oposition that a sgcond filed class action should be stayed in favor of a first filed
class action, Wyatt v. Shaw Plumbing Co., 760 S.W. 2d 245, 248 (1988)(*Abatement of a
lawsuit due to the pendency of a prior suit is based on the principles of comity,
convenience and the necessity for an orderly procedure in the trial of contested 1ssues.”)

Citing to the Delaware Supreme Court’s decision in McWane Cast Iron Pipe
Corp. v. McDowell — Wellman Engineering Co., 263 A.2d. 281, 282-83 (Delaware 1970),
Blockbuster argucd to the Maryland court that a stay should be “freely given” when:

There is prior action pending elsewhere, in
a court capable of doing prompt and complete
justice, involving the same parties and same

issues; that, as a general rule, litigation should
be confined to the forum in which it is first

23



85/31/2001 B3:29

2026365517 PAGE

commenced, ... that these concepts are impelled
by considerations of comity and necessities of
an orderly and efficient administration of justice.

McWane at 283. Blockbuster then went further and argued to the Maryland court that

the *“first to file rule” is particularly suitable for class actions. Blockbuster said it best:

These general principles involving [the stay of
subsequently filed] parallel or overlapping suits
are particularly appropriate in class action suits.
For example, the Court of Chancery of Delaware
recently followed McWane and stayed a stockholder
class action suit filed in Delaware in favor of a
similar class action suit that had been filed [first] in
federal court in California. See, Derdiger v. Tallman,
2000 Del. CH. Lexis 107, 4 (Del. Chanc. Ct. 2000).
In that case, the [Delaware]court specifically
considered whether the McWane standard applies
when the two competing classes have different

lead plaintiffs and counsel. See, Id. at 14-19,
Particularly in those cases that have already been
certified and in which counsel have been chosen,
[such as Cohen] the [Delaware] court concluded that
applying the McWane standard was appropriate.
See, Id. at 18-21. The [Delaware] court determined
that the plaintiffs in the different lawsuits were in fact
the same parties. See, Id at 22-23. Moreover, the
[Delaware] court held that the parties in the different
suits need not be identical; substantial or functional
identity is sufficient. /d. at 25 and n.28.

Finally, Blockbuster closed with the following statement to the Maryland court:

[Clourts faced with similar situations as the
one subd judice routinely, and properly, stay
all proceedings in deference to more advanced
actions in sister states.

24
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Blockbuster has taken the same position in the Pennsylvania court as it has in
the Maryland and Texas courts. In its May 21, 2001 motion to stay recently filed in
the Philadelphia County Court of Common Pleas, Blockbuster argued to the Pennsylvania
court that “Courts in this Commonwealth and elsewhere have granted stays or abatements
when, as here, a more mature [class] action involves the same parties and issues.”
Having taken the position in legal proceedings in Texas, Maryland, Pennsylvania,

California and possibly other states that comity requires that a trial court stay a
subsequently filed class action in deference to a first filed class action in sister state,
Blockbuster is judicially estopped from taking a contrary position in this case. See,
Huckin v. Connor et. al., 928 S'W. 2d 180, 182 (Tx. 1996)(*under the doctrine of
judicial estoppel ... a party is estopped merely by the fact of having alleged or admitted
in his pleadings in a former proceeding under oath the contrary to the assertion sought to
be made...it has likewise been held that it is not necessary that the party invoking this
doctrine should have been a party to the former proceedings.”) In Huckin, the Houston
appellate court stated that the elements necessary to establish judicial estoppel in Texas
are:

1) the swom, prior inconsistent statement must have been made in a judicial

proceeding;
i)  the party now sought to be estopped must have successfully maintained their
prior position;
iii)  the prior inconsistent statement must not have been made inadvertently;

iv)  the statement must be deliberate, clear and unequivocal.

25



85/31/2001 ©3:29 2826865517 PAGE

Id. at 182-83.

- Blockbuster’s legal position asserted to the courts of Texas, Maryland, California
and Pennsylvania satisfy the four elements of judicial estoppel specified in Huckin.
Blockbuster’s motions to stay were supported by sworn affidavits by its counsel;
Blockbuster’s motions to stay subsequently filed class actions were granted by the
Dallas County court in Texas and the Baltimore City court in Maryland; Blockbuster’s
prior inconsistent statements were not made inadvertently or by mistake; and
Blockbuster’s statements were deliberate, clear and unequivocal. Thus, having taken a
firm and unequivocal position that the “first to file” rule applies across the board in multi-
state national class actions, Blockbuster is estopped from advancing a different, self
serving theory at this stage of the litigation. /d. at 427. See also, Miles v. Ford Motor
Company et al., 914 S.W. 2d 135, 138 (Supreme Court of Texas 1995)(“this [common
law] rule is grounded on the principles of comity, convenience, and the need for an
orderly procedure in resolving jurisdictional disputes.”)

Based on the foregoing Intervenors respectfully request that this Court
immediately stay the dissemination of class notice in the Sco## action until the pending

interlocutory appeals can be properly adjudicated by this Court.
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26



85/31/20081 B3:29 2826865517 PAGE 27
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COURT OF APPEALS
. NINTH DISTRICT OF TEXAS
BEAUMONT, TEXAS

ARARRANARASBANAARARBARRRARARNRARARKAKAANANNARDBANAANAARSARAARRALARNNAGN SR

NO. 09-01-001-72-CY
WNRARRRDIABRARRNRNARVARBANARAAANAAAARANRRRSSAANRARNAXNAANAAASIRSRNRNAY
CHERIE ROBINSON AND SHERITA HARRISON
Intervenor Plaintiffs/Appellaats
v.

BLOCKBUSTER INC.

Defendant/Appellee
AND
KIM ANN SCOTT AND MALIA KNIGHT
Plaintiff/Appellecs

FROM THE DISTRICT COURT, JEFFERSON COUNTY
136™ JUDICIAL DISTRICT

'...lllittl""'....ll..l'..'...'..."..l.'...".'.!'l.it'..“'.’...hﬁ..‘

AFFIDAVIT

BEFORE ME, the undersigned authority, on this day appeared ETHAN L. SHAW, who
stated: ' '

“I am over twenty-one years of age and competent in all respects to make this affidavit. [
have examined the exhibits attached to Emergency Motion for Temporary Order Staying Class
Notice Pending Resolution of the Interlocutory Appeals of the District Court’s April 11, 2001,
Class Certification Order, Exhibits | through 4, and based upon my personal knowledge the
exhibits are true and correct copies of those documents, or the excerpted portions of those
documents, and are entered in the record below.”

Further, Affiant saith not.
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ETHAN L. SHAW

SUBSCRIBED AND SWORN BEFORE ME on this J/{s¥- day of May, 2001

Notary Public in and for the
State of Texas

My commission expires: O /28 /O

Printed name of notary:

&ML_L‘_(AJU-SDV——
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b ‘ Case No. D 162.538
o Kl'M ANN SCOTT and MALJA KNIGHT, ) INTHE DIS'I‘RICf COURT OF
Individually and on behalf of all others )
- similarly situated, - )
)
S PlaintifYs, )
L | ) JEFFERSON COUNTY, TEXAS
‘i BLOCKBUSTER INC., )
- | ) .
Defendant. ) 136th JUDICIAL DISTRICT

- | PRELIMINARY ORDER APPROVING CLASS SETTLEMENT

Counse! for Plaintiffs Kim Ana Scott and Malia Knight (hereinafter “Plaintiffs” or “Class
Representatives™) and Defendant Blockbuster Inc. (“Blockbuster”) being present before the
Court, the parties 10 the above-entitled litigation (the “Litigation™) having entered into a
T Settlement Agreement (the "Agrcemexit" , which js subject to review under Texas Rule of Civil
: - Pracedure 42 and which, together with the exhibits thereto, sets forth the terms and conditions
: for the proposed settlement of the claims alleged in the Litigation; the Court having read and
A considered the Agreement, accompanying documents and evidence; the parties to the Agreement
» having consented to the entry of this-Order; and all capitalized terms used herein having the
meanings defined in the Agreement; _

NOW, THEREFORE, IT IS HEREBY ORDERED that:
| 1. | Pursuant to Texas Rule of Civil Procedure 42, this action is hereby certified, for
':f_ ﬁurposes of the settlement only, as a class action on behalf of the following:
‘ B - . A!l’members of Blockbuster who incurred an extended viewing fee
S ("EVF™) between January 1, 1992, and April 1, 2001, and who
. " were not class members in the Michigen settlement, Herrada v.

R .- . Blockbuster Inc., Case No. 99 923662 CP, Circuit Court of Wayne
=g _ County, Michigan, dated September 1, 2000.

1
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Class members of the Michigan settiement incluged members of
Blockbuster who incured an extended viewing fee between

~ June 1, 1998, and December 31, 1999, and whose most recent
rental activity as of August 6, 2000, occurred at a Michigan store

that utilized ;h? "Comf‘ng Attractions” curve signage in 1998- 1999,
;?ﬁtp,m;‘zmy a;::fudes the Blockbuster stores in the greater
Specifically excluded from the Clus:%;‘r.e all currently serving
judges and justices of the state of Texas and their spouses and
anyone within three degrees of consanguinity from those judges
and justices and their spouses. ’

2. The Court pfdiminarily finds that the prerequisitcs of Rule 42 of tﬁe Texas Rules
of Civil Procedure have been satisfied for settlement purposes only and hereby certifies a
settlement class as set forth above subject to further review of the Court.

3. Plaintiffs Kim Ann Scott and Malia Knight are certified as Class Representatives
for the purposes of the settlement only, and G. Kevin Buchanan and Edward Rugger Burke, IN,
of Buchanan, Burke & Tinney; Timothy J. Crowley and Richard E. Norman of Crowley Douglas
& Norman, LLP; Timothy W. Ferguson of The F;rguson Firm; Maureen Kane Berg and Russell
) 7y Jackson Drake of Whatley Drake, L.L.C. and T. John Ward, Jr. of Perry, Womack & Ward,
- L.L.P. are appointed counsel for the Settlement Class (the “Class Counsel”), for the purposes of
settlement only.

4. A hearing (the “Settlement Hearing™) is hereby scheduled to be held before the
Court on December 10, 2001, at 9:00 a.m. for the following purposes:

t.  to finally determine whether this action satisfiey the applicable
prerequisites for class action treatment for settlement purposes under Rule 42 of the Texas kulcs '
of Civil Procedure,;

) ]
b. to determine whether the proposed settlement is fair, reasonable, adequate,

and in the best interests of the Settlement Class and should be approved by the Court,
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<. to oetermine whether the Final Order and su.gment as provided under the
Agreement should be entered, disn;issing the Litiga_zion Wlth prejudice, and to determine whether A
the release by the Settlement Class of the Released Parties, as set forth in the Agreement, Mld
be afforded to the Rejeased Parties;

d to consider the spplication by Class Counsel for an award of attorneys’

fees and expenses; and

e to rule upon such other matters as the Court may deem appropriate.

5. The Court preliminanly finds the proéoscd settlement to be fair, reasonable, and
adequate and reserves the right to finally approve the sentlement and to make a determination as
to the fees and costs to be awarded to Class Counsel. The Court finds that the benefits provided
and available to the Setilement Class appear to be 2 reasonable compromise of the factually and
legally disputed claims in this lawsuit, as evidenced by the pleadings, motions, briefs, and othe‘r
materials in the Court’s files, the fact that the outcome of these disputes remains uncertain, and
the fact that, by the scttiement, the parties can avoid the risk and expense attendant to further
litigation, trial, and appeal of such ciaims,

"6 The Court preliminarily finds that Class Counsel have provided adequate
representation to the Settlement Class. Class Counsel conducted a factual investigation,
conducted discovery, engaged in motion practice, and performed an analysis of the relevant facts
and law, both with regard to class ceniﬁ:ation and the ments of the action.

"~ 7. TheCourt expressly approves the remedial relief offered by Blockbuster and finds
that the portion of the Membership Application as revised (attached as Exhibit C) clearly and
adequately discloses the substance and manner of assessment of extended viewing fees as well as

the costs for unretumed videos and other rental items. The Court expressly finds that, under the

Membership Application 25 revised, a member's retention of a rental item beyond the initial

-— 3
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viewing period is not  breach of the member's agreement with Blockbuster and that s ﬁicmﬁcr is
expressly authorized to keep a rental item for a longer duration in exchange for the issociatcd
rental charges.

8. The Court spproves the form and substancg._o_f_' the individual Notice of Proposed
Class Action Settlement as set forth in the Agreement andhth)e form and substance of the Notice

of Proposed Class Action Scttlement (collectively the “Class Notice”) and the same or

substantially similar text will be published to the Settlement Class pursuant to the Agreement.

A Noxy

9. Blockbuster shall cause the Class Notice to be delivered and published in
accordance with the Agreement.

10.  The form and method set forth in the Agreement for notifying the Settlement
Class of the settlement and its terms and conditions meet the requirements of Rule 42(b)(4) and
42(e) of the Texas Rules of Civil Procedure and due process, constitute the best notice
practicable under the circumstances, and shall constitute due and sufficient notice to all persons
and entities entitled to this notice. The Court finds that the proposed notice by publication fn
(1) US4 Today, '(2) on the Internet, and (3) on the Blockbuster Settlement Website, and by
individual notice in the manner indicated in the Settlement Agreement, is clearly designed to
advise class members of their rights and to protect the rights of absent class members.

11.  Any member of the Se!\}lement Class whe wishes 10 be excluded from the
Settlement Class may request exclusion by submitting a completed request for exclusion from
the Settlement Class. To be effective, the request for exclusion must be signed by the member of
the Settlement Class and must set forth the member's full name, current address and telephone

number, and Blockbuster account number and must be served on Class Counsel by December 3,

3

2001.
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12.  The Count will consider objections to the settlement only if such objections and
any supporting papers are filed in writing on or before December 3, 2001, with the Clerk of the
Count, District Count of Jefferson County, Jefferson County Courthouse, 1001 Pear] Street,
Beaumont, Texas 77701, and served upon Buchanan, Burke & Tinney, L.L.P., P.O. Box 721000,

Dallas, Texas 75372-1000.

13.  Attendance at the hearing is not necessary; however, persons wishing to be heard-

. arc required to indicate in their written objection, whether or not they intend to appear at the

hearing. Members of the Settlement Class need not appear at the hearing or take any other action
to indicate their approval.

14, Pending final determination of whether the settlement should be approved, and in
aid of the Coust’s jurisdiction to implement and enforce the proposed settiement, the Class
Representatives, all members of the Settlement Clns, and anyone who acts o¥ purports to act on
their behalf, shall not institute or prosecute any action, and are hereby enjoined from instituting
or prosecuting any action, that asserts Released Claims against any Released Party through the
Effective Date of the Settlemnent Agreement, as those terms are defined in the Agreement.

15.  1f () the Agreement is terminated by any of the Settling Parties; or (b) any
specified condition to the scitlement set forth in the Agreement is not satisfied and the
satisfaction of such condition is not wai\:_ed in writing by counsel; or (c) the Court rejects, in any
respect, the Final Order and Judgment in the form and content attached to the Agreement as
Exhibit E and/or Class Counsel or the Settling Parties fail to consent to the entry of another form
of order in lieu thereof; or (d) the Court rejects any component of the Agreement, including any
amendment thereto approved by counsel; or (e) the Court approves the Agreement, including any
amendment thercto approved by counsel, but such approval is reversed on appeal ‘and such

reversal becomes final by lapse of time or otherwise, then, in any such event, the Agreement,

3
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including any amendment(s) thereof, and this Preliminary Order certifying the Settlement Class
and approving the Class Re};resentaﬁve! for purposes of the settlement shall be aull 2nd void, of
no further force or effect, and without prejudice 10 any party, and may not be introduced as
evidence or referred to in any actions or proceedings by any person or entity, and each party shall

be restored to his, her, or its respective position as it existed prior to the execution of the -

Agreement to the maximum extent practicable. ) g’
16.  The Court retains exclusive jurisdiction over the action to consider all further %
o
matters asising out of or connected with the settlement, including the enforcement of the
Agresment. | g
S
T

!

District Court Judge

FILED

a0 odeck P M.

APR 11 2001
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MAY-18-2081 11:3% JUDGE SHUFFIELD 429 638 8831 F.82

ReNe MULHOLLAND. CSR, RPR
Orerarar. Couwr Rerores
196 DISTRICT COURT
JEFFERSON COUNTY COURTHOUSE

1001 PrARL. STREST, RooM 204 * BeaumonT. Toxas 77701 + (300) 8258514

May 10, 2001

Mr, John J. Beins

Beins, Goldberg, & GCleiberman

The Chevy Chase Pavilien

5335 Wisconsin Avenue, NW, Suite 910
washington, DC 200185

Re: Cage No. D=162,53%; Kim Ann Scott and Malia
¥night, Individually And On Bahalf of Others
Similary Situated v, Blockbuster, Inc.

Dear Mr. Beins:

Pursuant to our convarsation this morning about the
above~-captioned case, I have locked in my records and there
was no record taken on anything on April 11, 2001.

If I can be of any further assistance to you, plaase
do not hesitate to contact me at the above offices,

Very truly yours,

fang Muthoblpre

Rene Mulholland, CSR, RPR

TOTAL P.@&2
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MAY-28-2001 TUE 05:00 PM MOORE LANDREY LLP FaX NO. 4088352707 P. 02/04
T MAY-29-28@% 16115 JUDGE SHFFIELD 409 838 8531 P.E3S

OMAMBERS OF

JUDGE MILTON GUNN SHUFFIELD
134T DBTRICT COURT
ERSON COUNTY
DEAUMONT, TEXAS 77701
409.835-2481
409-784-3814 (Pacsinuile) .
_ MULHOLLAND
MICHELLD LABRE %m
STANLEY HATCHER
SALLTF
May 28, 2001

Ra: No. D-1632,535; Kim Scott and Malis Knight, individuailly and on bahalf
of all others aimilarly situated v. Blockbuster, Ino.

To All Counaei:

I have now had an opportunity to consider Intervenors, Choris
Robinson's and Sherita Harrison's, Motion to Vacate. In ssssnce, intsrvencrs
raquest that this Court vacats tha preliminary approval of settlement of thia

class-action lawyuit on the grounds of comity in respect of an sarhior filed
lawguitl,

Contained in ths Order of Preliminary Approval presonted to and
signed by this Coust, is an anti-auit injunetion, which was dsecribed as
“protty standard®. This has drawn much criticism from several quarters and
was rejected by the Cohen Court through issuance of its own counter- -
mjunction. The Coben Court has, likewise, denied a Motion to Abate/Dismiss
inlightof;hapmlimh;uysppmdbyﬁﬁs%uﬂof&hedaw;ﬁon
utthm .

The history of thia case is troublesoms in that it is but one of
successive afforts to sottls competing class-actions. As has bocome prevalsnt
in these competing, multl-jurisdictional state class-actions (with no process
for consolidated management such as in the federal system) any rettlement
reached is, insvitably, questioned as a "reverse auction”. This, coupled with

'mm.mmmmcwm.uuw.
? { am advised this ruling is currently on sppoal.




85/31/2881 B3:23 2926865517 PAGE 42

MAY-29-2001 TUE 05:01 PM MOORE LANDREY LLP FAX NO. 4088352707 P. 03/04
© MAY-29-2201  16:16 JUDGE SHFFIELD 429 838 8834 P.O4/0S

the fact that the Order of Preliminary Approval came no less than one day
prioz to the Cohen Coust’s schaduled ruling on class certification in that case
hupmptodmﬂhanomobumrwehmmthe approval of the
settlemant as “fishy™?.

While a Motion to Abats fled prior to this Court's preliminary
approval of the settiement should and would have recsivod strong
consideration, the parties bave now reached the proposed settlement and this
Court has enteved a Praliminary Order appreving it. Thua, the desirs to
avoid costly, duplicitous offorts in separate states is removed. Subject to final
spproval, this case in sottled. Thus. the only efforts remaining will focus on
the appropriataness of the settlament. To ths extent that the allegsd race to
settlement did, in fact, generats an unreasonable nettiement, Taxas :
procsdure aliows the safeguard of the final settlement approval hearing
wherein all concerns can be voiced and considered by the Court. Accordingly.
in&n:mm Choerie Robinson and Sherita Harrison's Motion to Vacate will be
deniad.

At the mogt recsut hearing on the matter, there was a motion made by
other, separats intaxvegoss, 10 rewrite the proliminary approval and to create
a sub-class of plaintiffs the mombars of which would be thoss persons having
paid EVYa after Blockbuater’s change of its policy. Having considered the
wmatter, 1 beliave the settlamont class ae currently structured adequately
protacts thove members. The zeal issus i whethar it would be appropriate
for the settlement to contain an agreement that future charges would be
appropriata. This, again, may be the subject of much dsbate at the final
approval hearing. Nenethelsss, the purties have reached a groposed
settlament, which has been preliminarily approved which will, uitimataly,
stand or &ll on its own merita.

Accordingly, the Mation to Azend the Preliminary Settloement
Appruval will be denied.

) The lack of a record of the hearing tn qusstion, although appropriate under Texas
Procedure, has likvwise atared wuch debats. Whether this Court was aware, o not, of the
pondency of the Cobgn certification iasue is of 10 momant. The issus befare this Court at
m‘mmmmm—im'mwd; hich wouv‘ o “nwdbwd
aum oA w wers without the
othere. MdM.%&mdﬂmemdgdnﬂudm =
seitlament — anly its proposed sudstance sud procediural safaguards.



B5/31/2801 ©3:29 2026865517 .F’ G
— AGE 43

MAY-28-2001 TUE 05:01 PH MOORE LANDREY LLP FAX NO. 4088352707 ~ P. 04/04
T MAY-29-2001 16217 NLGE SHUFFIELD 423 638 8631  P.B/RS

Counsel %7 Blockbuster and ¢lass counsel should prepare an Order in
accordands with the above and coordiate distribution of this to all known
{ntepested parties who have not made a frmal appsarance in this matter.

Very;truly yours,

’

Judge Gunn Shuffield
JMG8/ml

TOTAL P.gS
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IN THE CIRCUIT COURT OF COOK COUNTY, STATE OF mm@ .: E E

COUNTY DEPARTMENT, CHANCERY DIVISION

MARC COHEN, UWE STUECKRAD,
MARC PERPER, and DENITA SANDERS,
individually snd on behalf of

all others similarly situated,

Cass No. 59 CH 2561
(consolidated with Case No. 99 CH 8984)

Plaintiffs,

V.

BLOCKBUSTER ENTERTAINMENT INC,,
individually and on behaif of all entities
doing business ss Blockbuster or

Blockbuster Video,

Judge Bisbel

Defeadant.

Nt S St St sl Nad St N Nl Nt Nt it Nt Nt

DEFENDANT’S SURREPLY MEMORANDUM ON

FINAL CLASS CERTIFICATION AND CLASS NOTICE

On the April 23, 2001, this Court entered a “preliminary finding of class
certification” which, like the preliminary certification in Romstadt v, Apple Computer, Inc., 948
F. Supp. 701 (N.D. Ohio 1996), is “zubject to revision on firther consideration.” Transcript of
April 23, 2001 Proceedings (“4/23/01 Transcript”) st pp.57-58. In its April 25, 2001 Order, this
Court indicated that the preliminary certification is “subject to review and final determination
upon further consideration of the Court &t a subsequent hearing.™ Order, dated April 25, 2001, at
1 1. Blockbuster respectfully requests that this Court proceed to such “further consideration™ of
class certification prior to considering the plaintiffs’ pmposéd form of class notice. In support of
such request, Blockbuster offers the following reasons why final class certification, and therefore
any consideration of the plaintiffs’ proposed notice, is improper under these circumstances:

. COOOTIMT -
Ik F3Y. LIS »yYe T AL Yies cor 2T CVICCI © TJVNIMFITT WL BT.AT e [l X
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(3)  On April 23, 2001, this Court stated that it would “hold off”” final
certification of the classes “until I hear what happens in the [Texas] case.” 4/23/01 Transcript at
p.60. The Texas coust heas not yet ruled. In addition, on May 22, 2001, at 3:00 p.m., the Texas
court will entertain the parties’ Joint Motion for Preliminary Approval of Addeadum to April 11,
2001 Settlement Agreement. See Exhibit A hereto. Plaintiffs’ counsel in the various EVF
actions — including the Cohen plaintiffs® counsel ~ have, once again, beea invited to taks part in
this bearing, Ses Exhibit B hereto, Plaintiffs’ contention that Blockbuster was “xot going to join
in 8 motion to enhancs the settlement” is plainly proven wrong by this motion for preliminary
approval to a seitlement addendum. See Transcript of May 14, 2001 Proceedings ("5/14/01

Transcript™) at p.57 (Exhibit C hegeto). If > counsel again clects to sit silently in Texas

Court should not finally certify & clasa or approve the form o
ruled upon the pending motions affecting its preliminary app.

sottlement.

(")  OnMay 14, 2001, this Court “invite[d] the parties to tako this to the
Appellato Court™ Sea 5/14/01 Transoript at p.89. Blockbuster has indeed aouéht “some
guidance from the Appellate Court” as suggested by thia Coust (id.), and hay appealed this
Courr's denial of the motion to stay sl fxther proceedings. Sicg Exhibit D hereto. Blockbuster

is also requesting that tho sppeilate court stay this action pending hearing on the appeal.

2
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()  The Court's conclusion that later-filed cases must defer to the first-filed
case is inconsistent with Illinois law as to the appropriate factors for considering whether 10 stay

this matter pending the Texas settlement. See May v, Smithkline Beecham Clinical Labs., Inc.,
710 N.E.2d 460, 465 (5® Dist. 1999) (It has already been determined that the time of filing

actions is not determinative s to a motion to stay.”™); seg also Kaden v, Pucingki, 263 Il App.3d
611, 617 (15t Dist. 1994) (“The time of filing the actions, however, is not determinative.”); Kighn
v Lave, 143 IL.App.3d 434 (1st Dist. 1986) (“Additionally, in deciding whether a suit should be
dismissed under section 2-619(8)(3), the order or times in which the various suits wers filed is
usually not determinative.”). Thus, under Hlinois law, theve is no reason to proceed with this

matter in light of the Texas settlement.

(d)  This Court erroncously relied on Texas law to hold that the first-filed
doctrine bears some relevance to whether to stay or cartify an lllinois state court sction. Texas
law is irrelovant to the question of whether this action should be stayed under Illinois Jaw.
Morsove, the cited Texas law does not support the continued maintenance of a litigated action
when the issue is subject to a scttlement in another jurisdiction. See Alpine Guif Inc, v,
Yalenting, $63 S.W.2d 358, 360 (Tex. App. 1978) (regarding two litigated actions - {¢,, nots
scttlement ~ and addressing a factually distinct situation in which the same individual filed snit
first in New York and then, five days later, filed an identical action seeking identical reliefin
Texas); YE Corp, v, Emst & Young, 860 S.W.2d 83 (Tex. 1993) (regarding an entirely different

issue: whether a second filed action renders an appeal of the first-fled action moot).

(¢)  Thero is already a cextified class in Toxas bearing “similar class allegations

and similar causes of action” and therefore the duplicative cartification of the proposed plaintiff

3
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classes would undermine the principles of judicial economy, efficient adjudication, and — perhaps

most importantly — protection for the intcrest of class members. $5g Newberg on Class Actions
(3d od.) § 7.31 (“When cases bearing similar class allegations and similar causcs of actions ars
peading in different courts, such es different fedcrul and state courts or different state cowsts,
cowsts should be kopt informed of class certification proceedings relating to the same cause of
action, and rarely 1hould the same class be certified on the same cause of action before more

than one court, in the absence of special circumstances.”) (emphasis added). There is no basis

on which to conclude that duplicative certification is justified. This Court should pot violate all

~ principles of comity, judicial economy, and the cfficient adjudication of justice by certifying
|

duplicative pixintiff classes in this litigation, regardless of how hard this Court (or any of the

other twenty judges presiding over similar EVF litigation) has worked on this litigation.

()  Individual class notice for the Texas settlement class will begin on June 1,
2001.' If this Court finally ce;ﬁﬁes a plaintifY class, it will be required to give noticg to the class
members, 735 ILCS 5/2-803. Abseat class members could thus receive two notices of pending
lawsuits and would inevitably be confused as to their rights and remedies in either or both
actions. Sgg Rhonda Wasserman, “Duclling Class Actions,” 80 BULR 461, 478-79 (April 2000)

(uoting tho dangers of confusion and prejudice inherent for the class members with sequential

class notices for different class actions); sce also In re Prudentis] Sces, Joc, Limited Partnership

Plaintiffy incorrectly contend that the Texas notice will pot issus as a resuit of the
pendtnglppenhm'l‘m ggl’lmnnm ReplyMeumandmatp.z.nl This is

individual 03 i tse-PeRy Botion wit Boied§ FTizied on Jums 1, 2001,

r@uz,
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Litig., 107 F.3d 3, 1996 WL 739258 (2™ Cir, 1996) (unpublished) (demonstrating the Likely

confusion from sequential notices of different actions pertaining to the same subject matter).

(g0 By virtue of elementary principles of res judicata, each cless member can
assert its claim against Blockbuster only once. The national class of Blockbuster members has,
by way of a class action scttlement in Texas, embarked uéon a process to settle its claims down
in Texas. That settlement process will ~ barring rejection by the Texas court — shortly resultin a
final judgment which will preclude all further litigation of this lawsuit. As such, a corpeting
certification of z litigated class in this sction would not serve the interests of the “efficient
sdjudication of the controversy.” 735 ILCS 5/2-801(4); see also Burke v, Local 710 Pension
Fund, No. 98C3723, 2000 WL 336518 at *6 (N.D. III. Mar, 28, 2000) (denying certification of
duplicative litigation bacause, inter alia, “plaintiffs’ interest in maintaining thls geparate cause of
sction which secks the same redress as the [other pending] case is not significant . . . [end] it is
highly desirable to concentrate this litigation in one forum™). Indeed, the compeoting cextification
and scqusntial notice to the samo national class is not mercly inefSclent, but is the epitome of

chaos.

()  Anyclass notice given in this sction must infonn class members of the
Texas settlement and their right to participate and/or opt out of that settlement. The proposed
notice does not even reference the previously certified and settled Texas action, and thus is
woefully dofioient in dvising class members of their rights In regard to tho subject metter t
hand.

(1)  Blockbuster has already indicated that it can identify with reasonable
certainty the pames and addresses of & large portion of the members of the EVF class, thus

IFPsITA 2.7CCORIPAPT M1 T.om cQF STe TRNCCH U TJNIUNCTI T MY CTIAY e, s> A
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rendering plaintiffis’ proposed method of distribution inappropriats and deficient under the
standards of duc process. Moreover, it is plaintiffs’ burden to prove thet such name and address

information is not available and/er reliable.

()  Asto the “unrcturned video class,” as previously indicated to this Court,
Blockbuster cannof identify the members in this class. Ses Defendant’'s Memorandum In
Opposition To Plaintiffs' Motion For Certification (“Opposition Mem.™) at p.14. Plaintiffs have
preseated absolutely no evidence that the unreturned video class members are identifiable.
None. Az ability to detezmine who is in the class and who is not in the class is a prerequisite to 8
class properly certifiable under 735 ILCS 5/2-801. Charles Hester Enters., In¢. v. Dlifois
Founders Ins. Co,, 137 L. App. 3d 84 (Sth Dist. 1985), 2ff’d, 114 11.2d 278 (1986) (certification
properly denied whers some of plaintiffs’ class voluntarily purchased ths accused product and _
soms were required (o purchase the product); Adams v. Jewel Companies, Inc,, 63 IIL 24 336,
348-49 (1976) (finding class action to be improper, referring to the vast number of unidentified

individuals in the class and the lack of objective corroboration for each claim).

(X)  The plaintiff classes preliminarily certified by this Court do not exclude
Blockbuster muubers who reside in Michigan. The claims asserted on behalf of residents of
Michigan have already beea either adjudicated in favor of Blockbuster or otherwise sefted, and

are thus barred. Opposition Mem. at p.16.

)]} The members of the plaintiff classes are subject to Blockbuster's claims of
offset, recoupment, and counterclaims for the uspaid amounts cutstanding on their Blockbuster
membership accounts. As previously noted, many absent class members are likely to wind up
ewing a pet sum to Blockbuster. Opposition Mem. at pp. 18-19. As such, ccrtification is not

6
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sppropriate. Cf Heaven v. Trest Co. Baok, 118 F.3d 735, 738 (11th Cir. 1597) (affirming dexial
of certification and noting that plaintiffs’ “exposure as counterolaim defendants could well

sxceed the amount they might recover for statutory penalties as class members.™).

(m) Ifindeed notics is given to the proposed plaintifT classes, it should
properly inform the class members of the likelihood of an adverse judgment against them. As
such, the propriety and the viability of Blockbuster's counterclaim must first be determined
before the form of notice is approved by this Cowrt. See Client Follow-Up Co. v. Hynes, 434
N.E.2d 485, 490 (1* Dist, 1982) (indicating that the “possible adverse consequences to class
members” of maintaining the class action was a factor to be considered in determining the

appropriate form of notice).

(n)  The claims of Messts, Cohen and Perper are bamd by the doctring of
voluntary payment. As such, their claims are barred and they caunot serve as class

representatives. Opposition Mem. at pp. 19-21.

(o)  This Court does not have and cannot effectively assert personal
jurisdiction over Blockbuster franchisees who have absolutely no contacts whatsoever with
Illinois — i.¢., they have never dons business in Tllinois, the transactions at issue with respect to
non-Illinois franchisees did not occur in Hlinois and the class members on whose behalf this
sction is prosecuted against non-linois franchisees do ot reside in llinois. As such, the
assertion of this matter against a class of defendant fanchisees is contrary to due process, Seeln
1z the Gap Siores Securities Litiegtion, 79 F.R.D. 283, 291-292 (N.D. Cal. 1978) (“Elemental
concepta of due prucess require that a defendant ot suffer a binding adjudication of his rights

7
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and liabilities unless . . . he has certain minimum contacts with the forum state.”) (citing

Intemnational Shoe Co. Y. Washington, 326 U.S. 310 (1945)).

(®)  Blockbuster Inc. is not and cannot be an appropriate representative of the
Blockbuster franchisees that comprise the preliminarily cettified defendant class. Not caly is
Blockbuster a distinct legal entity, but Blockbuster is contractually adverse to the franchisees

through tho indemnity provisions of the respective franchise agreements.

(@  Plaintiffs havs offered absolutecly no evidence of how any Blockbuster
franchisec conducts its business and no evidence of commonality among the defendant class
members; the only evidence on point is that offered by Blockbuster —j ¢, that Blockbuster

cannot eontrol the activity of its franchisees. Opposition Mem. at p.25,

49) All the proposed plaintiff class members do not have colorable clairs
against all the proposed defendant class members, and therefore the defendant class cammot be
is, 97 F.RD. 668, 675

(N.D. IIL 1983) (“A defendant class will not be certified unless each named plaintiff has 2
colorablo ¢laim against each defendaat class member.™).

(s)  Infact, the named plaintiffs lack standing to assert a claim against a
Blockbuster franchise store. They bave not‘evenattempted to allcge that & singie one of them
rented 8 video {much less incurred EVFs or ths retail prics for an unreturned vidso) ata
Blockbuster franchise. As such, there can be no defendant class since the plaintiffs have no
standing to sssest 2 claim against anyone other than Blockbuster Inc.
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()  Plaintffs have not even contemplated the need for aotice to the defendant
class or the practicability of such. Notice is required to all the members of the proposed
defendant class members, along with an opportunity to opt out. Sce In 1s the Cap Stores
Securities Litieation, 79 FRD. at 291 (agrecing that “notice to the representative camnot be
deemed the fmnctional equivalent of notice to the class because the defendant class

represcutalive's interests are not necessarily coextensive with those of the class®).

‘ (0)  Ouoo of the factors the Court spparently deemed relevant to the certification
of these classes was whether the Texas court was “bamboozled” into prcliminarily approving the
class settlement. As the Texas court explained, it was aot bamboozled. Indeed, even Mr,
Edward Joyea, counsel for plaintiffs ig this action and one of the many counsel who attended the
recent May 7, 2001 hearing in the Texas scttlement action, recognized thet he has literally no
basis on which to conclude that the Texas court was “bamboozled.” See 5/14/2001 Transcript st
pp-52-53 (admitting that his “bamboozled™ conclusion was based litcrally upon nothing - i.e.,
simply the lack of a record of the Texas preliminary approval hearing — rathey than on any
affirmative evidencs that the Texas court was misled). See also Motion to Reconsider st pp.6-8

(demonstrating that the Texas court was fully and sufficiently informed).

’ v
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Dated: May 23, 2001
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Respectfully submitted,

Onc of the Attoinoys #6r N
Defendant Blockbuster Inc.,

Jammes A. Cherney

John P. Lynch

Rene M. Devlin

LATHAM & WATKINS (No. 11705)
233 S, Wacker Drive, Suits $800
Chicago, IL 60606 :

(312) 876-7700

Gino L. DiVito, Esq.
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TABET DIVITO & ROTHSTEIN LLC (No. 38234)

180 North LaSalle Street
Suite 1510

Chicagoa, IL 60601
(312) 762-9460
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