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CHI EF JUSTI CE WALLACE B. JEFFERSON. The Court is ready to hear argunent in
09- 0955, Allen Keller Conpany v. Barbara Jean Forenman

MARSHAL: May it please the Court. M. Crosnoe will present argunent for
the petitioner. Petitioner has reserved five mnutes for rebuttal

ORAL ARGUMENT OF WADE CROSNOE ON BEHALF OF THE PETI TI ONER

ATTORNEY WADE CROSNCE: May it please the Court. The issue before this
Court is whether a contractor has a tort duty to correct an alleged pre-
nm ses defect by perfornming work that is not called for by the project en-
gi neering plans and when the construction contract requires absolute com
pliance with those plans. For at |east five reasons, there should be no
such duty and there is no such duty. First, the starting point for deter-
m ning when Allen Keller has a tort duty should be the construction con-
tract and what it actually required Allen Keller to do. Here, the con-
struction contract required absolute conpliance with the contract docu-
nments, which were defined to include the engineering plans and draw ngs
prepared by O Mall ey Engineers. And the contract also stated that Allen
Kell er was not responsible for the negligence of the owner or engineer in
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t he construction design

JUSTI CE DAVID M MEDI NA: | understand your argunent and it's well taken
but it seens to ne that's just a sinple way for a contractor to escape
liability is to have that type of |anguage in any contractual agreenent
that it has with, in this instance, the state or another situation
ATTORNEY WADE CROSNCE: Wel |, there's no suggestion here that this was sone
sort of fraud.

JUSTI CE DAVID M MEDI NA: | understand that, yeah

ATTORNEY WADE CROSNCOE: O anything of that nature.

JUSTICE DAVID M MEDINA: |I'mnot saying that. |I'mjust, because this wll
apply to future cases and it seens a way to circunvent liability.

ATTORNEY WADE CROSNCE: Well, there is liability here and the liability is
on the people in control of the project, the owner of the premises and the
engi neer who's responsible for preparing the project plan. So it's not
like there is no liability here and there's no avenue of recovery for the
Foremans. They sued the project owner. They sued the county in this case
and those parties have now been di sm ssed.

JUSTICE EVA M GUZMAN: Before you nove on through two through five, one
nore question on this absolute conpliance. Does the inquiry hinge on the
fact that there may have been absol ute conpliance, that they had no dis-
cretion to deviate and if they had sone discretion, is the analysis dif-
ferent?

ATTORNEY WADE CROSNCE: | don't think it hinges on that entirely. It's cer-
tainly a very favorable factor for us here, but | also think it's inpor-
tant to look at this, which is that the contract did not require Allen
Keller to performthe work that the Foremans' clai mwould have prevented
this accident, which was extending the existing guardrail at the bridge.
That was not in our bid. W were not paid to do that work and Allen Keller

was not in the business of performing that work at all, but nost inpor-
tantly, it wasn't contenplated by the contract or required by the con-
tract.

JUSTICE DAVID M MEDINA: Is there ever a duty for a contractor to step up
to the plate and say this design is flawed. You should do something el se
other than this because there's a great risk to the public?

ATTORNEY WADE CROSNCE: There is no duty under the contract to sonehow re-
view the entire project plans and critique those plans and, of course, and
that leads ne to ny second point, which is under Texas |aw, engi neers are
required to be licensed and this is a point that was nade in the am cus
brief by AGC. Engineers are required to be licensed, contractors are not,
and the governing statute that requires the |licensing of engineers says
that it is necessary in order to fix responsibility for work done or ser-
vices or acts perforned in the practice of engineering.

JUSTI CE DEBRA H. LEHRVANN: Let me ask, but wasn't Keller the one that was
in the position to see that the dangerous condition had cone about?
ATTORNEY WADE CROSNCE: Well, we don't concede that there was a dangerous
condi tion.

JUSTI CE DEBRA H. LEHRMANN: You don't?

ATTORNEY WADE CROSNCE: For the purpose of the nmotion, we assuned that
there was one, but in this case, you have the county, which had an inspec-
tor onsite on a daily basis. You had an engi neer reviewing the work at the
end. So certainly and they're the ones with the control. They're the ones
with the duty here so it should have been their duty to install a gua-
rdrail if they thought that was necessary.

© 2010 Thomson Reuters/West. No Claim to Orig. US Gov. Works.
© 2011 Thonson R eFGR CEMMERG MLt REXUSE US Gov. Works.



201G el 58 (T

For a fully searchable and synchronized transcript and oral
argument video, go to the TX-ORALARG database on Westlaw.com.

JUSTI CE DEBRA H. LEHRVMANN: So you're saying that they were there and they
were the ones that w tnessed the novenent of the enbankment?

ATTORNEY WADE CROSNCOE: Well, the testimony is that the county had an in-
spector there on a daily basis and never reported a problem The testinony
was that engi neers prepared these plans and that inspected the work upon
conpletion so certainly they were aware that there was a gap in this gua-
rdrail and extending a guardrail is a matter of engineering judgnent and
it is not something, there are regulations that apply to it and it's not
somet hing a contractor can just go out and do on its own, particularly
when the contractor is not even in the business of performng that kind of
wor k.

JUSTI CE DEBRA H. LEHRVANN: Ckay, well let me ask, but couldn't the duty be
less than that? Couldn't the duty have been to notify the city that this
happened, that you had this dangerous condition that had come about?
ATTORNEY WADE CROSNCE: Wl |, again, the county was there on a daily basis
and it would have been obvious to themthat there was this gap and it was
i nspected by the engineers at the end and if you go back and | ook at the
contract, there's not this duty to review everything and then provi de sone
sort of overall conprehensive safety report and so we did not have an ob-
ligation to do that.

JUSTI CE DEBRA H. LEHRVMANN: So do you think there's an issue that the point
t hat whether or not the resulting situation was obvious rather than |igh-
tened, do you think that that's going to be sonething that would be an im
portant point here?

ATTORNEY WADE CROSNOE: Wl |, our position is that we would not have had a
duty to warn anyone about this. It was an obvi ous gap and under the con-
tract, we didn't have the duty to warn the county or the engi neer about
this, but assuming there was a duty, it would have been to the county and

to well it would have been the county as the premnmi ses owner rather than
sonehow to the general public. We don't have any ability to sonehow warn
t he general public about anything. So in that sense, | think it is rele-

vant that this was an obvious gap, but nore relevant is the fact that they
were out there on a daily basis and were obviously well aware of the gap
The engi neer was aware of the gap and they're the ones in control. They're
the ones who coul d have done sonethi ng about it.

JUSTICE EVA M GUMAN. Did you have a? Go ahead.

JUSTI CE PAUL W GCREEN:. This was a bid project?

ATTORNEY WADE CROSNCE: Yes.

JUSTI CE PAUL W GREEN: Do you know whether your, with the Keller Conpany
went out to view the site before bidding on the project?

ATTORNEY WADE CROSNCE: Well, the record does not reflect that. It's a |o-
cal company so | think you can assunme that they were famliar with the |o-
cation.

JUSTI CE PAUL W GREEN: But in the bid process, if it were the case that
the Kell er Conmpany and ot her biddi ng conpani es went out there and | ooked
at it and said well, the proposal, the specs that you're giving us to do
this project has an unsafe gap in it. W recommend to nake changes. O
course, the county is in a position to say well we don't think so. So
here's the deal if you want to bid on it or not. That's pretty nuch the
way it was presented? Was that the way it was presented nore or |ess do
you know?

ATTORNEY WADE CROSNCE: Wl |, the contract required absol ute conpliance and
on the bidding process, ny understanding was that there was one bid and
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don't think there were any other bids.

JUSTICE DON R WLLETT: Don't all contracts generally anticipate com

pl i ance?

ATTORNEY WADE CROSNCE: Yes, but.

JUSTICE DON R WLLETT: In an attenpt to avoid deviation and surprises?
ATTORNEY WADE CROSNCE: Right and that's true. This one specifically re-
qui red absol ute conpliance and that has some rel evance under the Strakos
decision fromthis Court.

JUSTICE PHIL JOHNSON: Is it your position that the contract called for the
enmbankment to be noved?

ATTORNEY WADE CROSNCE: Well, the contract required the building of the pi-
| ot channel there where it is reflected.

JUSTI CE PHI L JOHNSON: Yeah, but ny question is did the contract docunent
call for the enbanknment to be excavated and noved?

ATTORNEY WADE CROSNCE: It required excavation in the area around that pi-
| ot channel so, yes, it did.

JUSTICE PHI L JOHNSON: And you have an Exhibit E in your brief, an affida-

vit of M. Keller. | think opposing counsel says that was only submtted
shortly before the sumary judgnent hearing and no order was given proce-
durally, I'mtal king about now, no order was given authorizing authorizing

that [inaudible].

ATTORNEY WADE CROSNCE: The sane drawing is also in the record as part of
their sumary judgnent at court's record 586, 587, so ultimately | don't
think it nakes any difference.

JUSTICE PHI L JOHNSON: That is before the court then

ATTORNEY WADE CROSNCE: And we've cited the Yoonessi and sone ot her case

| aw i ndi cati ng that when evidence is part of your opponent's summary | udg-
ment evidence, it can be considered by the court and you can rely on it as
well. So | don't think that should be.

JUSTICE PHIL JOHNSON: And finally, your position is that they're not com
pl ai ni ng about the enmbanknent bei ng gone but rather only the guardrail not
bei ng ext ended?

ATTORNEY WADE CROSNCE: Well, if you look at their fourth anmended petition,
which is in the record in the case and was their live petition, it talks
about the guardrail. You didn't extend the guardrail. The guardrail was

i nadequat e.

JUSTICE PHIL JOHNSON: Well let me ask, let ne phrase it differently then
Woul d your position be any different if there is sonething in their peti-
tion or if they are conpl ai ning about the enbanknent having been excavated
to |l eave a gap there?

ATTORNEY WADE CROSNCE: | don't think so because again the contract re-
quired that pilot channel to be built there and to build it there, you
were going to have to do excavation and nove that and nove the enmbanknent
sonewhat .

JUSTICE EVA M GUZMAN: Do you dispute that this is a dangerous condition?
ATTORNEY WADE CROSNCE: Well, we do dispute that and there is a gap. W
don't dispute that, but we do dispute whether it's a dangerous condition
or not. We haven't challenged that for the purpose of our sunmary judgnent
notion, but | do want to make it clear that we're not conceding that for
al | purposes.
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JUSTICE EVA M GUZMAN: And you had a duty to refrain fromcreating danger-
ous conditions?

ATTORNEY WADE CROSNCE: W had a duty to follow the professional engineer-
i ng judgnent, our duty under the contract was to follow the professiona
engi neering judgnent of a |licensed engineer, it had been approved by the
county and two different federal agencies.

JUSTICE EVA M GJUMAN:. |Is as a matter of policy, a contractor never has a
duty to hire an engineer to ensure that the condition that they're creat-
ing is not a dangerous condition? Is that duty always relegated to the
contracting?

ATTORNEY WADE CROSNCE: | suppose you could agree to that in your contract.
It seens unnecessary here and | think you'll end up addi ng unnecessarily
to the cost of public construction projects if you effectively require en-
gineers to retain engineers if they don't and they're not required to have
engi neers on staff. If you're required to retain an engineer to review

pl ans --

JUSTICE EVA M GUZMAN: Well, | guess how el se woul d you determ ne that
this is a dangerous condition, but for an engi neer com ng in and eval uat-
i ng?

ATTORNEY WADE CROSNCE: Well, | think that would be necessary and so you

woul d have this double | evel of engineer review You' ve got the engineer
who prepares the contract. It gets approved by the county here by two dif-
ferent federal agencies and then the contractor's going to have to conme in
and hire an engineer to review all that again and then do you require that
of all the subcontractors.

JUSTICE EVA M GUZMAN: | guess that's what |I'mgetting at. Does that make
sense then to have the contract define the paraneters of the inquiries as
they relate to the conditions of the prem ses?

ATTORNEY WADE CROSNCE: It's appropriate for the contract to define it this
way, which is that the engineer is responsible for the engi neering design
and then as here, it says we're not, the contractor is not responsible for
t he engi neering design

JUSTICE EVA M GJUZMAN: Let ne ask, would --

JUSTI CE DALE WAI NWRI GHT: What if the contract called for creation of a or
construction of a five-foot iron spike pointed at the road in place of

t hat channel ? What woul d your client's obligation have been in that case?
ATTORNEY WADE CROSNCOE: W certainly don't have that extrene situation
here, but to answer the Court's question, ultimately the contractor is en-
titled to rely on the professional engineering judgnent of a |licensed en-
gi neer and as particularly here, when it's been approved by two different
federal agencies and, again, this is a situation where the Foremans do
have a renedy agai nst the county and agai nst the engi neer and they pursued
t hat remedy.

JUSTI CE DALE WAI NVRI GHT: [l naudi bl e] and they settled with them

ATTORNEY WADE CROSNCE: And then can | add one other thing, Your Honor?
This is not a situation where you can look at it like that and say this is
this obvious and extrene risk of danger.

JUSTI CE DALE WAI NWRI GHT: Wel |, that's ny question

ATTORNEY WADE CROSNCE: Ckay.

JUSTI CE DALE WAINWRI GHT: If it were that obvi ous and Respondent nmy argue
it is that obvious, we'll see, but if the danger were that obvious, would
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there be a duty on your client to do sonething?

ATTORNEY WADE CROSNCE: | think my answer is still the sane, but | want to
poi nt out here that you can look at this extending the guardrail across
where this pilot channel is and think of reasons that the engineer night
not have wanted to do that. If you extend out the guardrail with vertica
posts, those are going to cross over where this pilot channel drains into
the water there and could potentially get debris and caught up there,

whi ch woul d defeat the purpose of the water draining out. So there are
reasons they mght not have wanted to do that and there are al so reasons
t he engi neer may have thought it was unlikely the car was going to pass
through this gap and at | east do so under circunstances where the car was
going sufficiently slow that a guardrail would have nmade a difference be-
cause a guardrail is not going to make a difference if the car is going at
a significant speed and hits it straight on

CHI EF JUSTI CE WALLACE B. JEFFERSON: Further questions?

JUSTI CE DEBRA H. LEHRMANN: Can | just get a little bit of clarification?
Let's say though that the contract had called that the bridge, a bridge be
built so many feet and as it turned out to this whatever kind of circumns-
tances cane up, that didn't go all the way to the other side of the river.
Then that's, | would say, an obvious situation. So were you saying is
somet hi ng woul d be nore obvi ous, woul d your concl usion be different?
ATTORNEY WADE CROSNCE: I n terns of the duty, no, because the duty shoul d
be on the engineer and the prenises owner. Now certainly that's sonething
that would typically get called to sonebody's attention and resolved in
that extrene obvious of the situation, but there wouldn't be a duty.
JUSTI CE DEBRA H. LEHRMANN: And do you think that that issue and you may
have just answered, the issue of whether or not it is dangerous or not
woul d have had a bearing on whether or not there's a fact issue and its
relation to the sunmary judgnent?

ATTORNEY WADE CROSNCE: No, | don't think so because we're tal ki ng about
whet her you have a duty to do anything about it.

CHI EF JUSTI CE WALLACE B. JEFFERSON:. Any further questions? Thank you,
counsel . The Court is ready to hear argument fromthe respondents.
MARSHAL: May it please the Court, M. Howy will present argument for the
respondent .

ORAL ARGUMENT COF RANDY HOWRY ON BEHALF OF THE RESPONDENT

ATTORNEY RANDY HOARY: May it please this honorable Court. The issue on ap-
peal is whether this Court should overturn 50 years of jurisprudence in
this state and the majority rule across the United States and hold that a
contractor who had actual notice, actual know edge, it was creating a dan-
gerous condition cannot be held Iiable for damages. In other words, should
Texas go back to the accepted work doctrine? The respondent’'s position in
this case is that this Court should not return to the accepted work doc-
trine.

CHI EF JUSTI CE WALLACE B. JEFFERSON: Can | ask you this? On any mmjor con-
struction contract, the subcontractor is going to come in and its very
purpose in conming inis to create a dangerous condition at least for a
short time. It's going to dig a hole or it's going to have exposed el ec-
trical wires or what have you and you would assunme it's going to rely on
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the general contractor to come in later with the next crewthat's going to
cover it up. So there are going to be tinmes when that's the very purpose.
You create this. You' re doing exactly what you were told to do and then
you | eave. Why woul d that person who | eaves that site be responsible if it
has done exactly what the contract requires it to do?

ATTORNEY RANDY HOARY: Certainly, in the situation where a dangerous condi -
tion is created during the project, that contractor has responsibility for
t hat dangerous condition. Wen that contractor |eaves the job site, the
contractor is also obligated to nake sure that he | eaves that premse in a
safe condition and in this case, what we know is that this contractor had
actual know edge of a dangerous condition and that contractor |left the
scene wi thout doi ng anyt hi ng.

JUSTI CE PHIL JOHNSON: And what exactly is the dangerous condition?
ATTORNEY RANDY HOWRY: The dangerous condition in this situation, Your Hon-
or, was to create this gap that one passerby called the boat ranp and to

| eave this property in that condition created a dangerous condition
JUSTICE PHIL JOHNSON: That's with the enmbanknment noved and no guardrail or
is it no guardrail or exactly what is your position that the dangerous
condition is?

ATTORNEY RANDY HOWRY: The dangerous condition is that there is a gap that
now exi sts between the guardrail and the enbanknent and when this contrac-
tor arrived on this job site, that gap did not exist. That enmbankment ex-
tended over to the guardrail and the contractor created the gap. The con-
tractor was warned about this gap during the construction process. The
passerby that | referred to, Judge Johnson --

JUSTI CE NATHAN L. HECHT: But if the engineer says we don't think it is
dangerous, build it the way we told you, then what?

ATTORNEY RANDY HOARY: | don't think that the contractor can stop there and
I don't think that's what the state of the lawis in Texas or in nost of
the jurisdictions across this United States.

JUSTI CE NATHAN L. HECHT: So he says no, I'mnot going to do it.

ATTORNEY RANDY HOARY: |'m not going to leave this condition as dangerous.
[ I naudi bl e].

CHI EF JUSTI CE WALLACE B. JEFFERSON:. Wl I, let me ask you this. There are
bui | di ngs being constructed all over Austin right now that have no walls
because the floor is just put in and there's no wires, no walls or what
have you. Is that, is the subcontractor who built that supposed to what,
do they have to build a tenporary wall? | nmean there are al ways danger ous
conditions in construction areas that are designed to be that way so that
t he next phase can happen

ATTORNEY RANDY HOARY: | understand, Judge, and certainly we can | ook at
extremes of this condition and understand that the prem se of our argunent
in this case and the issue before this Court is whether a contractor can

| eave a job site and | eave that condition in a dangerous condition
JUSTICE EVA M GUZMAN: Do they have a duty to do nore than warn though?
nmean, what are they supposed to do? If they perforned according to the
contract, so do they have just sinply a duty to let the county know we
think this is really unsafe. You need us to hire us or hire soneone el se
to take care of it?

ATTORNEY RANDY HOARY: Justice Guzman, | think so. | think they have at

| east that obligation. Whether they go further, |I'mnot sure, but at I|east
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they have the obligation to call sonebody --

JUSTICE EVA M GUZMAN: And unl ess --

ATTORNEY RANDY HOARY: To call the - I'msorry.

JUSTICE EVA M GUZMAN: No, no. You go ahead

ATTORNEY RANDY HOWRY: To call the engineer and say | ook, we finished this
job. There's a gap out here.

JUSTI CE PHI L JOHNSON: But under your position, didn't everybody know that?
Didn't the county have someone onsite? It seens |ike you say that there
were people that cane by and said this is a dangerous condition here and
didn't the county know that?

ATTORNEY RANDY HOARY: |'mnot sure that there is any sumary judgnent evi -
dence, Your Honor, that indicates whether the county knew or didn't know

[ i naudi bl e] .

CHI EF JUSTI CE WALLACE B. JEFFERSON:. Well there's a picture right there.
ATTORNEY RANDY HOWRY: Right. They certainly. There were folks in a better
position to know that this was a dangerous condition

CHI EF JUSTI CE WALLACE B. JEFFERSON. So if there's a duty to notify, it was
sati sfied by the obviousness of the condition?

ATTORNEY RANDY HOARY: |'m not sure that the engineer fulfilled its obliga-
tions to notify anybody because the sunmary judgnent evidence is there's a
total lack of effort on the part of this contractor to tell anybody.

CH EF JUSTI CE WALLACE B. JEFFERSON: Wl |l what is the duty? If the duty is
to notify and the condition is plain and it's obvious, then the condition
is satisfied even wi thout an express statenent of that gap

ATTORNEY RANDY HOARY: Well, | still think you have to evaluate the evi-
dence about what did the contractor did who was in control of this job.
CHI EF JUSTI CE WALLACE B. JEFFERSON:. Ckay but what |I'masking is let's as-
sume that Keller notified everybody concerned that there's a gap and then
they |l eave. Wul d they have satisfied the duty that you say they owed?
ATTORNEY RANDY HOWRY: Potentially, potentially they've done that. Poten-
tially by giving notice to everyone that they report to, everyone that's

i nspecting this, perhaps the fulfilled their obligation

JUSTI CE PAUL W GREEN: Well how does that satisfy duty to the public?
ATTORNEY RANDY HOARY: It doesn't, Your Honor, that's the point. They nmay
satisfy that obligation, but they didn't satisfy that obligation to ny
client.

JUSTI CE PAUL W GREEN:. [Inaudible]. So they still get sued?

CHI EF JUSTI CE WALLACE B. JEFFERSON: Yes, so what nore are they required to
do then?

ATTORNEY RANDY HOWRY: To give notice to soneone and then to have their
conduct eval uated whether that was adequate or enough

CHI EF JUSTI CE WALLACE B. JEFFERSON: Exactly what nore. | nean?

JUSTI CE PAUL W GREEN:. If you put a sawhorse out there and left the scene.
ATTORNEY RANDY HOWRY: They coul d have done that. They didn't do that. They
could have put up a warning sign. They didn't do that.

JUSTICE EVA M GJUZMAN: Can you do anything else to a project that's out-
side the scope of what you were contracted to do? They're al nost trespass-
ing if they cone back and try to renedy sonething that they have no au-
thority to remedy. How do you, practically speaking, do that?

ATTORNEY RANDY HOARY: Practically speaking, | think what a contractor does
and has to do in this situation when they have actual know edge of a dan-
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gerous condition, they have an obligation to |l et sonebody know about that
problem They have an obligation to call the county, to call the engineer
and say we've got a problemout here. Can we fix this?

JUSTICE EVA M GUZMAN: Let's assune that that was done. Does that end it
for the contractor or what else are they supposed to do to nake sure the
public is somehow on notice?

ATTORNEY RANDY HOWRY: Weéll | think that in this case that's at |east what
t hey shoul d have done. Should they have done nore? | think that's a ques-
tion for the jury ultinmately to decide in this case, but the point is--
JUSTICE EVA M GUZMAN. What was their duty though? I mean--

ATTORNEY RANDY HOWRY: The duty is to warn third parties of a dangerous
condition. That's the duty.

JUSTI CE PHI L JOHNSON: You rnean your client?

ATTORNEY RANDY HOARY: Well, they have an obligation to notify those that
they report to so that that condition is not |eft dangerous.

JUSTI CE PHIL JOHNSON: Wen you say third party, you're tal king about the
person they're contracted w th?

ATTORNEY RANDY HOARY: That's right. That's right.

JUSTICE PHIL JOHNSON: Ckay. They didn't have a duty to your client to warn
your client?

ATTORNEY RANDY HOWRY: No, because as |'ve stated, this was certainly not
an open and obvious condition for nmy clients on the night of this acci-
dent. It was a dark night. It was a rainy night and this condition that
was all owed to exist--

JUSTICE PHIL JOHNSON: If | can go back to what Justice Guzman was asking,
then if the county, the contracting parties knew about this condition,
then is it your position that the contractor should have done sonething

el se such as extending the barrier or reinstall the enmbankment or do any-
thing else to the site itself?

ATTORNEY RANDY HOWRY: Your Honor, | don't think we have to go further than
an evaluation of the duty to warn of this condition and | don't think
there is any evidence in this case, certainly not sumrary judgnent evi-
dence that the contractor fulfilled that duty to warn of a dangerous con-
dition.

JUSTI CE PHI L JOHNSON: Ckay, well but let nme go back to the question
though. If that is done, do you have a position at all on whether the con-
tractor has a duty to do nore at the site to make it safe than sinply warn
t he person that the contractor has contracted w th?

ATTORNEY RANDY HOARY: No | don't, Your Honor, | don't.

JUSTICE EVA M GUZMAN: Do they have a duty not to create a dangerous con-
dition in the first place. This is sonewhat troubling that you go out and
create the dangerous condition pursuant to a contract. Did you have a duty
to refrain fromthat or what are the inplications of that [inaudible]?
ATTORNEY RANDY HOARY: Absol utely, Your Honor, that's the problem here and
fundanentally that's been the question this Court faced in the Strakos
case in 1962 and if you go back to 1916 when Justice Cardozo or Judge Car-
dozo at the tinme before he became a Suprene Court Justice dealt with this
issue and in that situation, Judge Cardozo in a case styled MPherson v.
Bui ck, addressed this issue. Can the contractor hide behind the contract?
And Justice Cardozo said we're going to do away with this privity rule
This rule that if you conply with the contract, you get off the hook and
what Justice Cardozo said in overruling the privity rule he said this, "
have put aside the notion that the duty to safeguard life and linmb when

we
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t he consequences of negligence may be foreseen grows out of contract and
not hi ng el se. W have put the source of the obligation where it ought to
be. W have put the source in the law." And our position--

JUSTICE EVA M GUZMAN: How did you raise a fact issue on that in your sum
mary judgnment evidence? This cane up on a sumary judgnent and at sone
point | suppose the contractor, if the facts bear that out, nmay have rec-
ogni zed that there was sonething not appropriate about this condition. How
was that raised in the summary judgnent evidence as to this question?
ATTORNEY RANDY HOARY: Right, the question of what did the contractor do?
JUSTICE EVA M GUZMAN: The duty to refrain. In other words, they knew they
were creating a dangerous condition and they went ahead and did it any-
ways. How did that cone in the SJ context?

ATTORNEY RANDY HOARY: Well it cane up in two contexts. First, we have the
testimony of Larry Casbeer, the gentlenman who |ived about 175 yards away
who drove O d San Antoni o Road every day, who stopped frequently and had
conversations with the folks working for Allen Keller, conmmented that it

| ooked |i ke they were building a boat ranp. Commented that repeatedly
asked if they were going to put up a guardrail and indicated to himthat
he thought they were creating a dangerous condition. W also had at the
sunmary judgnment |evel the testinony of Kory Keller, who was and is the

vi ce-president and co-owner of Allen Keller Conpany, the Petitioner in
this case, and M. Keller testified in deposition that the condition at
the tine of the accident was unsafe. He adnitted that it was unsafe at the
tinme of the accident and he also adnmitted that it was his conpany that
created this gap by noving this enbanknent so that was our sunmary judg-
ment evidence at the tinme we presented this case.

JUSTI CE NATHAN L. HECHT: Let nme ask you this, please. In your brief on the
nmerits on page 13 and in your response to notion for rehearing on page 7,
both places you say to this effect thus, even if Allen Keller's, | just
did what | was told to do defense m ght have nerit under Texas | aw under
ot her fact and circunstances does not have any nerit under the facts and
circunst ances presented here. \What other facts and circunstances?
ATTORNEY RANDY HOARY: Facts and other circunstances are that in this case,
Allen Keller had actual notice of the dangerous condition. That's what
makes it different and that's what the Court--

JUSTI CE NATHAN L. HECHT: You say in your brief, I just did what | was told
to do. So if you're doing what you told to do you know that you're doing
it.

ATTORNEY RANDY HOWRY: Ri ght.

JUSTI CE NATHAN L. HECHT: You have actual notice that you're doing it be-
cause you're doing it and so you say you might not be |iable under those
ci rcunst ances, right?

ATTORNEY RANDY HOWRY: Ri ght.

JUSTI CE NATHAN L. HECHT: But not in this case and |'m wondering why not
this case.

ATTORNEY RANDY HOARY: Why not in this case is because as |'ve indicated is
because of the actual notice that this contractor had. The contractor knew
what he was doing clearly and it followed the plans and specifications ap-
parently, but if the contractor didn't realize that this was a dangerous
condition, it should have because of M. Casbeer driving by and stopping
to warn himabout it and that's the distinction we're trying to nake. You
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can't just say I'mfollowing the rules and stick your head in the sand and
stand by and try to hide behind the contract.

JUSTI CE PAUL W GREEN: We have a very careful and conscientious Allen Kel-
| er Company here that bids on this project, wins the bid, goes out there
and starts working on it and begins to, cones to realize well wait a
mnute, there's a problemhere. If we could conplete it as specified, then
there's going to be a problem Goes to the county and says we can't finish
it this way because of the danger it's created. Says well, we're not going
to change it so they want a change order to fix something here. W want to
add this, so you're not authorized to do that. Well, what is he supposed
to do at that point? What would be the duty of the contractor at that

poi nt ? Abandon the job and be sued for breach of contract?

ATTORNEY RANDY HOARY: | think that the contractor would have a much better
argunent in the lawsuit that we filed against themif they had done what
you have suggested, which based on the evidence we have at this case they
didn't do. They never went to anybody in the county.

JUSTI CE PAUL W GCREEN. Well, but they still had actual know edge. They
still didn't fix it.

ATTORNEY RANDY HOWRY: Ri ght.

JUSTI CE PAUL W GREEN: And you say that there's still a breach of duty be-
cause they left the site.

ATTORNEY RANDY HOWRY: | think the judgment--

JUSTI CE PAUL W GREEN: Why woul d they be better off?

ATTORNEY RANDY HOARY: Well | think that ultimately this turns on this
idea, | think the approach fromthe Petitioner's presenting is a binary
approach. It's an either/or approach. It could only be the engi neer be-
cause the engineer is the one who designed the plan and our position is
it's not a binary approach. The courts across this state and certainly our
Cvil Practices and Renedi es Code as anended a few years ago recogni zes
that there's a conparative negligence standard that applies and all par-
ties who have any role in the process of creating a problemthat leads to
injury, their conduct gets evaluated. Wiy should this case be any differ-
ent? If Justice Geen, that's what this contractor had done then that
woul d be evidence that contractor could present, but what we--

JUSTI CE DALE WAI NWRI GHT: What can the contractor do to ensure itself that
it won't be liable in this case?

ATTORNEY RANDY HOARY: What can a contractor do to be sure?

JUSTI CE DALE WAI NWRI GHT: What shoul d this contractor have done to be sure?
ATTORNEY RANDY HOWRY: Not, not.

JUSTI CE DALE WAI NWRI GHT: If it's your conpany. You own this contractor
conpany and you're building the next bridge. What will you do to ensure
that you're not going to be liable and to avoid having a fact question go
to a jury because you'd rather spend your noney on naking noney than pay-
ing yourself as a |awer? That's the question, sone of the questions

hear .
ATTORNEY RANDY HOARY: If it were nmy conpany and | had been hired, con-
tracted to do this job, first of all, |I wouldn't leave it in this condi-

tion and if | saw that this dangerous condition was being created and
soneone stopped on the roadway and said hey, contractor, you're creating a
dangerous condition, then | nmight |ook at it and say, nmaybe | am and maybe
| need to say sonething to the guy that | contracted with or naybe the
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owner of the project.

JUSTI CE DALE WAI NWRI GHT: So you do and they say finish it as specified.
VWat do you do to ensure?

ATTORNEY RANDY HOARY: | think that's what you do. | think that's what you
do. That's all you could do at that point intine is to finish it. There
are extremes.

JUSTI CE DALE WAI NVRI GHT: And then let the jury decide.

ATTORNEY RANDY HOARY: U timately that becomes the question, but in this
case, what's happened to these folks is they never even had the chance to
let the jury decide this issue because the court, the G llespie County
Court went against the accepted work doctrine, which stands for this very
proposition that you cannot create a dangerous condition and | eave the
scene. You have a duty to warn.

JUSTI CE DALE WAI NVRI GHT: | think | understand your answer there and, Coun-
sel, your case is very inportant to us, but as you recognize fromall the
hypot heti cal s you' re being asked, you have to be cogni zant of what nessage
or deciding this case in certain ways it's going to send to all the thou-
sands of contracts and projects as the Chief pointed out going on now so
we're | ooking at the forest, not just the trees.

ATTORNEY RANDY HOWRY: | under st and.

JUSTI CE DALE WAI NWRI GHT: So | et ne ask you anot her hypothetical. Wat if

i nstead of that pilot channel being left there, there was a big oak tree.
Under the facts of this case, your client's car still would have crashed
into that oak tree and caused significant danage and the contractor |eft
it there. The same nei ghbor cane by and said that oak tree mght get hit.
Sonebody might hit it. It's a problem Contractor says well if there's a
gap, it mght be a problem If there's a tree there, it mght be a prob-
lem If there's a dirt enbanknment there, they could still hit that. At
what point does a contractor overrule the engineering experts and the own-
er and say, |I"'mgoing to do differently, fire ne and sue ne or not.
ATTORNEY RANDY HOARY: If that oak tree were in the niddle of the boat ranp
and they want a guardrail there to protect it, | think the contractor
ought to say sonething about that as well. | don't think that [inaudible]-

JUSTI CE DAVID M MEDI NA: Excuse nme, what's on the other side of this
bridge? Does it look like simlar to the far side or is it what's on the
ot her side?

ATTORNEY RANDY HOARY: It doesn't have a guardrail type situation like
this, just on the other side.

JUSTI CE DAVID M MEDI NA: So does the contractor have a duty to say hey,
you need a guardrail on the other side and you need to do sonethi ng about
the far side? Were does his duty stop?

ATTORNEY RANDY HOARY: | understand the concern and | understand that we're
| ooking at the forest and not the trees here and | don't know -

JUSTI CE DALE WAINWRI GHT: We're trying to | ook at both actually.

ATTORNEY RANDY HOWARY: What's that?

JUSTI CE DALE WAINWRI GHT: We're trying to | ook at both actually.

ATTORNEY RANDY HOARY: And | appreciate that. The reality of it here,
Judge, is that | think that in a situation like this, you have to apply
the facts of the particular case and in the facts of this particular case,
this contractor had notice of a dangerous condition. It is a dangerous
condi tion. The contractor has admtted it.
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JUSTI CE DAVID M NMEDI NA: Wl |l nmaybe only under certain circunmstances, not
a dangerous condition when that picture was taken because you can see it.
And in unusual circunstance when there's a flood or you can't see, maybe
the risk is alittle bit different. Maybe you shouldn't be driving under

t hose conditions.

ATTORNEY RANDY HOARY: Well, there may be a I ot of factors to be considered
and certainly in this case, | haven't tal ked about the facts, but this was
a very | ow speed operation of a vehicle. These kids were not speeding.
These ki ds were not drinking. They were driving appropriately on that par-
ticular night and this is the condition that faced themon this particul ar
ni ght so--

JUSTI CE NATHAN L. HECHT: Is this a one-lane bridge?

ATTORNEY RANDY HOARY: It is, yeah.

JUSTI CE DEBRA H. LEHRMANN: Whenever these parties originally entered into
the agreenent fromny review of the record, it |ooked |ike this wasn't
somet hing that could necessarily be anticipated. In other words, there was
a five-foot gap that a car probably couldn't have gone through an enbank-
nment and then due to the excavation that they thought that they needed to
do to conply strictly conply it with the contract, then due to forces of
nature that embankment went back and so ny question is does the fact that
that wasn't foreseeable necessarily at that point have an effect upon your
position in this case?

ATTORNEY RANDY HOARY: |'mnot sure it does, Judge. | think that a | ot of
tinmes on these jobs and this contract, and the Court has a copy of it--,
is not specific. It's a nonspecific contract about exactly how this job is
to be done and in this particular case, the contractor went out there
knowi ng that their obligation was to build a five-foot pilot channel and
when they got out there, they had to do the excavation work to be able to
do that and so whether it was trees that they noved, whether it was dirt
that they noved, this is what they created and in a situation where they
create that dangerous condition and they have actual notice of the danger-
ous condition, that contractor should have and does have according to the
law in this state and al nost 40 states across this country that if you
create a dangerous condition, you have an obligation to warn of that dan-
gerous condition and that's our position here today is that, and |'ve re-
peated this before, but it's the obligation of this contractor under these
facts to have said sonething about it. It's consistent with what Justice
Cardozo tal ked about in 1916. It's consistent with what this Court had did
in the Strakos opinion. It's consistent with what just three years ago the
Washi ngton Supreme Court did in a full evaluation of all these issues, an
eval uation of cases on both sides, an evaluation of this privity of con-
tract concept, an evaluation of the restatenment proceeding or process and
that court agreed with Texas and 36 other states that the accepted work
doctrine has been rejected and it's been rejected for good reason because
if we allow contractors or anyone else for that matter to go out and say

well | did what | was told, stick their head in the sand and go away and a
dangerous condition |ike this happens, that's not appropriate. Public pol-
icy is another issue, | think, that weighs in here, particularly in road

situations. Public road projects like this where contractors contract to
do safety-related work on roads or work that inpacts the safety of road
conditions, then public policy weighs in the favor of those contractors
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nmaki ng sure they don't |eave things in an unsafe condition. That's what
this contractor did here. That's the reason they accepted work doctrine
has been rejected in Texas and across the nation at this point in tine.
So, | think that in summary the three reasons why | believe that this
Court should continue its rejection of the accepted work doctrine are
threefold. First, if you create a dangerous condition, you have a duty to
warn. Second, a liability as Justice Cardozo tal ked about it is grounded
intort not contract. You can't hide behind the ternms of the contract if
you create a dangerous condition. You have a duty to warn. And third, the
public policy indicates that contractors on public projects are liable
when they fail to warn of dangerous conditions they create. | see |'ve ex-
ceeded ny tinme and | apol ogi ze for that.

CHI EF JUSTI CE WALLACE B. JEFFERSON: Any further questions? Thank you, M.
Howr y.

REBUTTAL ARGUMENT OF WADE CROSNCE ON BEHALF OF PETI Tl ONER

JUSTI CE DAVID M MEDI NA: How does this accepted work doctrine apply here
if it applies at all?

ATTORNEY WADE CROSNCOE: Wl |, Your Honor, we are not trying to revive the
accepted work doctrine here. There are significant differences between the
Strakos case and this one and first and forenost, the Strakos decision

t al ked about how di stinguished situations where the contract requires
strict conpliance which is exactly what we have here. So and the contract
al so says not responsible for design error and doesn't require the work

t hat supposedly woul d have prevented this accident.

JUSTICE EVA M GUZMAN: Isn't that just an indemity issue between you and
t he | andowner? How does that affect your duty to the public?

ATTORNEY WADE CROSNCE: Well | think it informs what our role here was and
what our responsibility was. The role was not to be sonmehow revi ew t he
overall project safety, make reconmendations, tell themwhat to fix and
not to fix. The engi neer exercised professional judgment, designed the

pl ans and we executed the plans and that was the role here.

JUSTICE EVA M GUZMAN: The notion that a contractor can contract to build
somet hing that's unsafe and obvi ously unsafe and escape liability as to
the public at |arge because you conply with a contract is troubling. Can
you reconcile that?

ATTORNEY WADE CROSNCE: Wl |, again, we don't believe that it was a situa-
tion where this was obviously unsafe and this is a situation where the |aw
says that liability should follow control and the people with the contro
over the engineering plans were the county and the engi neer and those

pl ans gave us no control over this guardrail and | think that's an inpor-
tant point that needs to be nade here.

JUSTICE EVA M GUZMAN:. As between you and the county, but how does that

i mpact your duty to the public?

ATTORNEY WADE CROSNOE: Wl|l we can't have a duty to go breach our contract
and the duty here is going to flow fromthe engineer and fromthe county
and that is a sufficient remedy. You can't give us a conflicting renedy
and say you're not responsible for design error, but oh at the sane tine,
t hen you have sonme sort of duty to go through and retain an engi neer, re-
vi ew these plans and nake all these different suggestions, which may or
may not get accept ed.
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CHI EF JUSTI CE WALLACE B. JEFFERSON: If you knew you were the |last contrac-
tor on the project and when you left that was going to be it. It was going
to be open to the public and your contract required excavating a huge hol e
ri ght before the bridge, so that anyone trying to cross is going to crash

into that hole. Do you get to wal k away w t hout warni ng anybody? Have you

sati sfied any duty you have by sinply conplying with the contract?

ATTORNEY WADE CROSNCE: Again, that's an extrene situation, but we are en-
titled to rely on the engineering.

CHI EF JUSTI CE WALLACE B. JEFFERSON. So your answer would be then you woul d
have no duty to the public in that instance even though you knew that the
next thing that's going to happen is the car is going to crash into that
hol e?

ATTORNEY WADE CROSNCE: How are we going to, this has gone back and forth
as to what the specific duty is and whomit's supposedly owed to, but how
are we going to warn the public? Are we going to erect a sign on our own
that--?

CHI EF JUSTI CE WALLACE B. JEFFERSON: You're not going to leave the site if
you know you're the | ast one because this is clearly a dangerous condition
and people are going to die.

ATTORNEY WADE CROSNCE: Your exanple is an extreme situation, but again in
sorting out the liability, that should be on the engi neer and as distin-
gui shed from whether that kind of extrenme situation is going to get

poi nted out and correct ed.

JUSTI CE DALE WAI NWRI GHT: Does it make a difference in this case that the
contract at issue is with a governnental entity? Does that play any role
in the analysis or change it at all?

ATTORNEY WADE CROSNCE: | don't know that it does. W do have the addition-
al factor here of these plans being approved by two different federa
agenci es which certainly would have given an indication to the contractor
that it had been approved by multiple entities and al so there was testino-
ny inthis record that if we had not conplied with the plans that that
coul d have jeopardized federal funding for this project and that would
have been a probl em

JUSTICE PHIL JOHNSON: One question really quick and I haven't fully re-

vi ewed the summary judgrment record. Was part of your summary judgment no-
tion did it include whether the anyone supervising or the contracting par-
ties knew that this was allegedly a dangerous condition? Did you go to

t hat war ni ng?

ATTORNEY WADE CROSNCE: The notion itself didn't address that. There was
evidence in the record referenced by counsel for M. Casbeer who was a | o-
cal resident and he said that he talked to workers out at this site or at
| east people who were out at the site. It's inportant to keep in mnd

t hough, he testified that he didn't know if he was talking to county
peopl e, Keller people and his testinony about that is that--

JUSTICE PHIL JOHNSON: But your motion did not address the fact that you
had warned the county?

ATTORNEY WADE CROSNCE: No.

JUSTI CE PHIL JOHNSON: That was not one of the basis for your notion?
ATTORNEY WADE CROSNCOE: No, it was not. And the testinmony of M. Casbeer
was tal ki ng about was a page 504 of the Clerk's Record.

CHI EF JUSTI CE WALLACE B. JEFFERSON: Any further questions? Thank you,
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Counsel . The cause is subnmitted and that concludes the argunments for this
norni ng. The Marshal w |l adjourn the Court.
MARSHAL: All rise.

2010 W. 5090758 (Tex.)

END OF DOCUMENT
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