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FOR
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TEXAS BAR CENTER
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Art. 1731a. Rules of practice; power of Supreme Court in civil
judicial proceedings

Section 1. In order to confer upon and relinquish to the Supreme
Court of the State of Texas full rule-making power in civil judicial pro-
ceedings, all laws and parts of laws governing the practice and pro-
cedure in civil actions are hereby repealed, such repeal to be effective
on and after September 1, 1941. Provided, however, that no sub-
stantive law -or part thereof is hereby repealed.

Supreme Court to make rules for practice and procedure

Sec. 2. The Supreme Court is hereby invested with the full rule-
making power in the practice and procedure in civil actions. Such
rules shall not abridge, enlarge or modify the substantive rights of any
litigant. Such rules, after promulgation by the Supreme Court, shall
be filed with the Secretary of State and a copy thereof mailed to each
elected member of the Legislature on or before December 1st imme-
diately preceding the next Regular Session of the Legislature and shall
be reported by the Secretary of State to the Legislature, and, unless
disapproved by the Legislature, such rules shall become effective up-
on September 1, 1941; provided, however, the Supreme Court may,
from time to time after September 1, 1941, promulgate any specific
rule or rules or any amendment or amendments to any specific rule or
rules and make the same effective, except as hereinafter provided,
at such time as the Supreme Court may deem expedient in the inter-
est of a proper administration of justice, the same to remain in effect
unless and until disapproved by the Legislature. Any such specific
rule or rules, or any such amendment or amendments to any specific
rule or rules, shall be filed by the Clerk of the Supreme Court with
the Secretary of State, and a copy thereof mailed by the said Clerk to
each registered member of the State Bar of Texas, at least sixty (60)-
days before the effective date thereof, and reported by the Secretary
of State to the next succeeding Regular Session of the Legislature in
the same manner as hereinabove provided.

Supreme Court to file list of laws repealed by its rules

Sec. 3. At the time it files the rules, the Supreme Court shall file
with the Secretary of State a list of all articles or sections of the Gen-
‘eral Laws of the State of Texas, and parts of articles and sections of
such General Laws, which, in its judgment, are repealed by Section 1
of this Act. Such list giving the construction of the Supreme Court
as to the General Laws and parts of laws repealed by Section 1 shall
constitute, and have the same weight and effect, as any other decision
of the Supreme Court.

Rules to be published with Supreme Court reports

Sec. 4. Such rules shall be published in the official reports of the
Supreme Court; and the Supreme Court is authorized to adopt such
method as it may deem expedient for the printing and distributing of
such rules. '

Severability of this Act

Sec. 5. If any sentence, paragraph or section of this Act shall be
held invalid or unconstitutional, such holding shall not invalidate any
other sentence, paragraph or section hereof, and the Legislature here-
by expressly declares that it would have passed such remaining sen-
tences, paragraphs, and sections despite such invalidity. Acts 1939,
46th Leg., p. 201.
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TO: MEMBERS OF THE TEXAS SUPREME COURT ADVISORY COMMITTEE

FROM:
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MCcCCLESKEY, HARRIGER, BRAZILL & GRAF

THE PLAINS NATIONAL BUILDING
5010 UNIVERSITY
P.O. DRAWER 6170

LUBBOCK, TEXAS 79413

July 20, 1982

GEO. W. McCLESKEY, Chairman

TELEPHONE
AREA CODE 808
797.3411

A date has been set for the next meeting of the Supreme
Court Advisory Committee and we want you to know as early as
possible the date of this meeting. '

THE MEETING IS CALLED FOR NOVEMBER 12 and NOVEMBER 13,
1982, BEGINNING AT 9:30 a.m. ON THE 12TH AND WILL BE HELD IN THE

COURTROOM OF THE SUPREME COURT IN AUSTIN, TEXAS.

Please mark your calendars now and make plans to attend.

An Agenda will be furnished as soon as it is ready.
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MEMORANDUM

FROM: Jack Pope, Rules Member

Supreme Court of Texas
TO: Supreme Court Advisory Committee
DATE: November 12, 1982

Rule making is a process; it is never finished.

This large agenda is the product of many persons and
several study committees. You will find in this agenda some
new concepts and new rules, but most of the rules that are
submitted to you are corrections, improvements, revisions and
the repeal of old rules. Some rules have been collected into a
single rule. Many rules have been rewritten in an effort to
remove inconsistencies, clarify the language, codify existing
practice, or to simplify the practice.

The Supreme Court could not perform this important
work without the study and drafting by the Committee on
Administration of Justice, the Supreme Court Advisory Committe,
and many other people who are concerned about simplifying the
law. We cannot name everybody who has helped in this endeavor,
but we especially acknowledge the service by the members of the
Committee on Administration of Justice. That committee has
completed its study and revision of all of the Discovery and
Deposition rules after three years of hard research and work.
Luther H. Soules, III has served as Chairman of the Committee
during the last year. As Chairman, he pressed to get the heavy
docket to a conclusion. He has generously devoted his time to
regular meetings, extra meetings, and has personally drafted
many of the rules in this agenda. Professor William Dorsaneo,
III served as reporter for the Discovery and Deposition rules,
and he put those rules with the comments in final form. Every
member of the committee has worked diligently.

The appellate rules were substantially rewritten in
1980. We asked Justice Clarence Guittard to restudy all of the
rules which became effective in 1981 and to review the other
appellate rules so we could complete the review of the entire
body of appellate rules. Most of the revision suggestions by
Justice Guittard are corrective, but there are some policy
considerations which you will confront as you study this agenda.
Justice Guittard has done his usual thorough study and makes
yet another contribution to the fair administration of justice.

There will be a third wide-ranging group of rules
that are grouped separately, because they may require special
consideration.,

A fourth group includes rules that need relatively
minor corrections. Judge Tom Phillips, Judge of the 280th
District Court, at my request, examined all of the rules to
search out obsolescence, inconsistencies, and needed revisions.
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This group of revisions and recommended repeals of rules may
not reach the Advisory Committee by reason of time limitations.
We still urge you to read them. We need your insights and
suggested revisions about style of the text.

Significant changes and simplification of the rules
have been achieved in recent years. The rules are divided into
eight parts as appears from your Desk Copy. Parts III through
VIII have been generally reviewed, revised and rewritten. The
important parts of Part I (General Rules), consisting of only
14 rules have had frequent revisions, but they still need to be
examined. Part II (Rules of Practice in District and County
Courts) have been reviewed and the important rules have been
revised, but there has not been a general revision. The num-
bering system for the rules generally is in need of restudy.
There is no consistency in the numbering system of the rules or
their internal designation of sections.

We are hearing complaints about the proliferation of
local rules. Courts even within the same city and courthouse
are adopting rules that differ. This is a problem that needs
serious study.

In this, my valedictory communication, I also acknowl-
edge the service to the state by Ms. Peggy Hodges, Administrative
Assistant. Ms. Hodges has maintained files and a docket of
incoming revisions and recommendations and their progress
through the rule-making process. She has drafted scores of
rules and created the style and form for the agendas which
enables the Advisory Committee more easily to comprehend and
follow new proposals. She has largely organized and referenced
this agenda that is here submitted as well as those that have
been previously submitted. She has made it possible for me to
discharge my regular court duties while also serving as the
Supreme Court Rules Member.

The Honorable George McCleskey has continuously worked
hard and cooperated with the court and with me in planning the
agenda and conducting the business of the Advisory Committee.

He is only the second person who has chaired the Advisory
Committee since its inception in 1939.

Finally, I express my gratitude to Chief Justice
Greenhill who has maintained an ongoing and lively interest in
the state of the rules and their improvement. I am grateful
for his appointing me to serve as the Rules Member of the
Supreme Court.

I thank the Committee for the opportunity to work
together in this important matter of public interest.
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DISCOVERY AND DEPOSITION

Reasons for General Revisions of Discovery Rules

William V. Dorsaneo, III
September, 1982

As first promulgated, the discovery provisions of the
Texas Rules of Civil Procedure bear little resemblance to the
current rules.  Major revisions were made in them in 1957, 1973
and 198l1. Many of the revisions have been patterned upon
provisions of the federal rules of civil procedure or proposals
which were suggested at the federal level but which were not
adopted. Similarly, many provisions of the federal rules have
themselves been revised, without corresponding revisions in the
Texas counterparts.

For the past two years, the Committee on Administration
of Justice of the State Bar of Texas has worked on a project
intended to revamp the discovery provisions of the Texas Rules in
light of the knowledge and experience obtained by the bench and
bar during the nearly four and one-half decades that have passed
since the adoption of the Texas Rules of Civil Procedure.

Committee Objectives

The Committee on Administration of Justice approached
its task with the following major goals in mind:

1. the incorporation of all scope of discovery principles
in one place thereby eliminating an elaborate system of
cross~referencing;

2. the development of one rule of procedure concerning the
consequences of discovery abuse which clearly advises

o lawyers and their clients of the cost of noncompliance;

X 3. the simplification of the discovery timetables in the

. nondeposition rules such that a "thirty-day rule" is
generally applicable to responses required in the dis-
covery process;

4. the reorganization and clarification of the deposition
rules including their modernization and simplification;
5. the elimination of archaic, outdated and nonuniform

language which creates unnecessary and expensive
interpretive problems for the bench and bar;

6. an examination of developments in other procedural
systems for the purpose of making corresponding revisions
in the Texas discovery rules when desirable;

7. the treatment of technical problems which occurred as a
by-product of previous piecemeal revisions.

Summaries of Proposed Changes

The following summaries are included to provide a
simplified overview of the recommendations. The Summary of
Revisions of Nondeposition Rules indicates the nature of the
changes in them. The Summary of Revisions of Current Deposition
Rules notes the proposed new ordering of the deposition rules.

- The deposition rules begin with oral depositions and proceed

- chronologically from notice to filing to use at trial. The
written deposition rules follow the oral deposition rules and
incorporate by reference from them where appropriate. A brief
comment follows each proposed change in the current rules in
order to explain the specific suggested change.
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SUMMARY OF REVISIONS OF NONDEPOSITION RULES

Rule 1l66b
Rule 167

Rule 1l67a
Rule 168

Rule 169

Rule 170
Rule 171
Rule 172
Rule 173
Rule 174
Rule 175

Rules 176-185

Rules 186,
186a, 186b

Rule 187
Rule 188
Rules 189-192
Rules 193-195
Rules 196-198
Rule 199
Rule 200
Rule 201

Rule 202

Rule 203

Forms and Scope of Discovery; Protective Orders
and Supplementation of Responses. New rule.

Revised. "Scope" material moved to 166b.
"Sanction" language to 2l5a.

Physical and Mental Examination of Persons.
No change.

Revised. "Scope" material moved to l66b.
"Sanction" language to 215a.

Revised to conform to Rule 1l66b; timetable changed

to 30 days; noncompliance information moved to

Rule 215a.

Repealed. See Rule 215a for all sanction information.
Master in Chancery. No change.

Audit. No change.

Guardian Ad Litem. No change.

Consolidation; Separate Trials. No change.

Issue of Law and Dilatory Pleas. No change.

No changes.

SUMMARY OF REVISIONS OF DEPOSITION RULES

Repealed. See Proposed Rule 1l66b.

Retained in present form.

Depositions in Foreign Jurisdictions. New rule.
Repealed. See Proposed Rule 208.

Repealed previously.

Repealed. See Proposed Rule 208.

Repealed.

Revised.

Revised.

Non-Stenographic Recording; Deposition by Telephone.
(01d Rule 215c¢ plus new deéposition by telephone

material.)

Failure of Party or Witness to Attend; Expenses.
(01d Rule 215b with modification)
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Rule 204 Examination, Cross-Examination and Objections.
(0ld Rules 204-207 with modifications). Should
‘'0ld Rule 212 (as revised) be included in part 4?

Rule 205 Submission to Witness; Changes; Signing.
(0ld Rule 209).

Rule 206 Certification and Filing by Officer; Exhibits;
Copies; Notice of Filing.

Rule 207 Use of Depositions in Court Proceedings.
{O0ld Rule 212 and Rule 213). Should old Rule 212
(as revised) be located in new Rule 204?

Rule 208 Depositions Upon Written Questions.
(0ld Rules 189-192; 196-198).

Rules 209-215 Repealed.

Rule 215a Abuse of Discovery; Sanctions. New rule.
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DISCOVERY AND DEPOSITION

LIST OF GROUP I RULES

Rule Page
Dorsaneo "Reasons for General Revisions of
Statement Discovery Rules" ——---—-memmmm e 19

Rule
Rule
Rule
Rule
Rule
Rule
Rule
Rule
Rule

Rule

Rule
Rule

Rule
Rule
Rule
Rule
Rule
Rule
Rule
Rule

Rule

Rule
Rule

Rule

Rule .

Rule
Rule
Rule

Rule
Rule
Rule
Rule

l66b
167
168
169
170
182a
186
186a
186b
189

190
191

192
196
197
198
199
200
201

202

203

204
205

206

207

208
208a
208

214
215
215a
252

Forms & Scope of Discovery; Protective

Orders & Supplementation of Responses---- 23
Discovery & Production of Documents &

Things for Inspection, Copying or

Photographing =====-cemee e 32
Interrogatories to Parties ———-——mmmmmmeee—a- 36
Admission of Facts and of Genuineness of

Documents ====——r—o—ere—m— e 41
Repealed. Refusal to Make Discovery;

Consequences =—-——=em—mmm—mm e e 45
Court Shall Instruct Jury on Effect

of Article 3716 (Comment) —--—————=————————- 47
Repealed. Deposition of Witnesses —-=—-———---= 48
Repealed. Scope of Examination —-————=—e——-- 49
Repealed. Orders for Protection of

Parties & Deponents —-—-=—-—meemcmcee—————— 51
Repealed. Notice & Service on Written

Questions ——————— e 52
Repealed. Notice by Publication —=—-———ww--- 52
Repealed. When Citation Served by

Publication ==—-memmre e 52
Repealed. Cross-Questions --——=-—--c—c——ecmem—- 52
Repealed. Taking of Written Deposition ---- 52
Repealed. Interpreter =me——wcemceeccacecmcmam——— 52
Repealed. Return of Depositions =—==c=ww--- 52
Repealed. Oral Deposition -====-—ceceeeeo—— 52
Depositions Upon Oral Examination —-—--==—=-- 53

Compelling Appearance; Production of
Documents and Things; Deposition of

Organization ~==—-=eeeecmr e 55
Non-Stenographic Recording; Deposition by
Telephone [Rule 215e repealed] --—-=—====-- 57

Failure of Party or Witness to Attend or

to Serve Subpoena; Expenses

[Rule 215b repealed] -----------mce——a-—- 59
Examination, Cross-examination and '

Objections [Rules 205, 206, 207 repealed] 60
Submission to Witness; Changes; Signing

[Rule 209 repealed] =--—==-rr—e——m—mm———————— 62
Certification & Filing by Officer;

Exhibits; Copies; Notice of Filing

[Rule 210 repealed] =-----=--—==—————c---= 63
Use of Depositions in Court Proceedings

[Rule 212, 213 repealed] =-==-=mwmc—ceeae——- 65
Repealed. Depositions Certified & Returned- 63
Repealed. Certification of Charges —=-==——w- 63

Depositions Upon Written Questions
[Rules 189, 190, 191, 192, 196,

197 repealed] =-===——mmmcmmmmmmm 67
Repealed. Matter Not Responsive ——=———=—-- 73
Repealed. One's Own Deposition -——-—-=----- 73
Abuse of Discovery; Sanctions =~—————=—=--—- 74
Application for Continuance ---—---——-—-—-- 80
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fProposed] RULE 166b. FORMS AND SCOPE OF DISCOVERY; PROTECTIVE

ORDERS AND SUPPLEMENTATION OF RESPONSES

L. Forms of Discovery. Permissible forms of discovery are

(a) oral or written depositions of any party or non-party, (b)

written interroéatories to a party, (c) requests of a party for

admission of facts and the genuineness or identity of documents

or things, (d) requests and motions for production, examination,

and copying of documents or other tangible materials, (ef

requests and motions for entry upon and examination of real

property and (f) motions for a mental or physical examination of

a party or person under the legal control of a party.

2. Scope of Discovery. Except as provided in paragraph 3

of this rule, unless otherwise limited by order of the court in

accordance with these rules, the scope of discovery is as

follows:

a. In General., Parties may obtain discovery

regarding any matter which is relevant to the subject matter in

the pending action whether it relates to the claim or defense of

the party seeking discovery or the claim or defense of any other

party. It is not ground for objection that the information

sought will be inadmissible at the trial if the information

sought appears reasonably calculated to lead to the discovery of

admissible evidence. It is also not ground for objection that an

interrogatory propounded pursuant to Rule 168 involves an opinion

or contention that relates to fact or the application of law to

fact, but the court may order that such an interrogatory need not

be answered until after designated discovery has been completed

or until a pretrial conference or other later time. It is also

not ground for objection that a request for admission propounded

pursuant to Rule 169 relates to statements or opinions or of the

application of law to fact or mixed questions of law and fact or

that the documents referred to in a request may not be admissible

at trial.

b. Documents and Tangible Things. A party may obtain

discovery of the existence, description, nature, custody, condi-
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tion, locaticn and contents of any and all documents, (including

papers, books, accounts, drawings, graphs, charts, photographs,

electronic or videotape recordings, and any other data compila-

tions from which information can be obtained and translated, if

necessary, by the person from whom production is sought, into

reasonably usable form) and any other tangible things which

constitute or contain matters relevant to the subject matter in

the action. A person is not required to produce a document or

tangible thing unless it is within that person's possession,

custody or control. Possession, custody or control includes

constructive possession such that the person need not- have actual

physical possession. As long as the person has a superior right

to compel the production from a third party (including an agency,

authority or representative), the person has possession, custody

or control.

c. Land. A party may obtain a right of entry upon

designated land or other property in the possession or control of

a person upon whom a request or motion to produce is served when

the designated land or other property is relevant to the subject

matter in the action for the purpose of inspection and measuring,

surveying, photographing, testing or sampling the property or any

designated object or operation thereon. If a person has a

superior right to compel a third person to permit entry, the

person with the right has possession or control.

d. Potential Parties and Witnesses. A party may

obtain discovery of the identity and location (name and address)

of any potential party and of persons having knowledge of

relevant facts, including a specification of the persons having

knowledge of relevant facts who are expected to be called to

testify as witnesses in the action. A person has knowledge of

relevant facts when he or she has or may have knowledge of any

discoverable matter, The information need not be admissible in’

order to satisfy the requirements of this subsection and personal

knowledge is not required.




e, Experts and Reports of Experts. Discovery of the

facts known, mental impressions and opinions of experts,

otherwise discoverable because the information is relevant to the

subject matter in the pending action but which was acquired or

developed in anticipation of litigation and the discovery of the

identity of experts from whom the information may be learned may

be obtained only as follows:

(1) In General. A party may obtain discovery of

the identity and location (name and address) of an expert who is

to be called as a witness, the subject matter of his testimony,

the mental impressions and opinions held by the expert and the

facts known to the expert (regardless of when the factual

information was acquired) which relate to or form the basis of

the mental impressions and opinions held by the expert. The

disclosure of the same information concerning an expert used for

consultation and who is not expected to be called as a witness at

trial is required if the expert's work product forms a basis

either in whole or in part of the opinions of an expert who is to

be called as a witness.

(2) Reports. A party may also obtain discovery

of documents and tangible things including all tangible reports,

physical models, compilations of data and other material prepared

by an expert or for an expert in anticipation of the expert's

trial and deposition testimony. The disclosure of material

prepared by an expert used for consultation is required even if

it was prepared in anticipation of litigation or for trial when

it forms a basis either in whole or part of the opinions of an

expert who is to be called as a witness,

(3) Determination of Status. The trial judge has

discretion to compel a party to make the determination of whether

an expert will be called to testify within a reasonable time

before the date of trial.

(4) Reduction of Report to Tangible FPorm. If the
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discoverable factual observations, tests, supporting data,

calculations, photographs, or opinions of an expert who will be

called as a witness have not been recorded and reduced to

tangible form, the trial judge may order these matters reduced to

tangible form and produced within a reasonable time before the

date of trial.

f. Indemnity, Insuring and Settlement Agreements.

(1) The existence and contents of any insurance

agreement under which any person carrying on an insurance

business may be liable to satisfy part or all of a judgment which

may be entered in the action or to indemnify or reimburse for

payments made to satisfy the judgment. Information concerning

the insurance agreement is not by reason of disclosure admissible

in evidence at trial. For purposes of this paragraph, an

application for insurance shall not be treated as part of an

insurance agreement.

(2) The existence and contents of any settlement

agreement, JInformation concerning the settlement adreement is

not by reason of disclosure admissible in evidence at trial.

9. Statements. Any person, whether or not a party,

shall be entitled to obtain, 'upon written request, his own

statement previously made concerning the subject matter of a

lawsuit, which is in the possession, custody, or control of any

party. For the purpose of this paraqgraph, a statement previously

made is (a) a written statement signed or otherwise adopted or

approved by the person making it, and (b) a stenographic,

mechanical, electrical or other type of recording, or any

transcription thereof which is a substantially verbatim recital

of a statement made by the person and contemporaneously recorded.

h. Medical Records; Medical Authorization. Any party

alleging physical or mental injury and damages arising from the

occurrence which is. the subject of the case shall be required,

upon written request, to produce, or furnish an authorization

permitting the full disclosure of, medical records not thereto-
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fore furnished to the requesting party which are reasonably

related to the injury or damages asserted. Copies of all medical

records, reports, x-rays or other documentation obtained by'

virtue of an authorization furnished in response, shall be

furnished by the requesting party, without charge, to the party

who furnished the authorization in response to the request and

copies of all medical records, reports, x—rays or other

documentation obtained by virtue of the written request or by

virtue of the authorization shall be made available by the

requesting party for inspection and photographing and/or copying

to all parties to the action under reasonable terms and

conditions. If such information, so obtained, is to be used or

offered in evidence upon trial, it shall be furnished by the

requesting party to the party who furnished the authorization and

made available for inspection by all parties not less than thirty

(30) days prior to trial, except as may be excused by a showing

of good cause. The mailing of written notice by the requesting

party that he has obtained medical records, reports, x-rays or

other documentation by virtue of the written request or by virtue

of an authorization furnished in response constitutes making them

available if the mailing is done thirty (30) days prior to trial

and if it prescribes reasonable terms and conditions for

inspection of them.

3. Exemptions. The following matters are not

discoverable:

a. the work product of an _attorney;

b. the written statements of potential witnesses and

parties, except that any person, whether a party or not, shall be

entitled to obtain, upon request, a copy of a statement he has

previously made concerning the action or its subject matter and

which is in the possession, custody or control of any party;

€. the identity, mental impressions and opinions of

an expert who has been informally consulted or of an expert who

has been retained or specially employed by another party in
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anticipation of litigation or preparation for trial or any

documents or tangible things containing such information if the

expert will not be called as a Witness, except that the idehtity,

mental impressions and opinions of an expert who will not be

called to testify and any documents or tangible things containing

them are discoverable if the expert's work product forms a basis

either in whole or in part of the opinions of an expert who will

be called as a witness;

d. with the exception of discoverable communications

prepared by or for experts, any communication passing between

agents or representatives or the employees of any party to the

action or communications between any party and his agents,

representatives or their employees, when made subsequent to the

)

occurrence or transaction upon which the suit is based, and made

in connection with the prosecution, investigation or defense of

the claim or the investigation of the occurrence or transaction

out of which the claim has arisen or information obtained in the

course of an investigation by a person employed to make such

investigation; and

e. any matter protected from disclosure by privilege.

Nothing in this paragraph 3 shall be construed to render

non-discoverable the identity and location of any potential party

or of persons having knowledge of relevant facts (including

persons having knowledge of relevant facts who will be called to

testify as witnesses), except that the identity of a consulting

expert who acquired or developed knowledge of discoverable matter

solely as a result of a consultation in anticipation of

litigation or preparation for trial is controlled by part c of

paragraph 3 of this rule.

4. Protective Orders. On motion by any person against or

from whom discovery is sought-under these rules, the court may

make any order in the interest of justice necessary to protect

the movant from undue burden, unnecessary expense, harassment or

annoyance, or invasion of personal, constitutional, or property
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rights. Specifically, the court's authority as to such orders

extends to, although it is not necessarily limited by, any of the

following:

a. ordering that discovery not be sought at all, in

whole or in part, or that the event or subject matter of

discovery be limited, or that it not be undertaken at the time or

place specified.

b. ordering that the discovery be undertaken only by

such method or upon such terms and conditions or at the time and

place directed by the court.

C. ordering that results of discovery be sealed or

otherwise adequately protected; that its distribution be limited;

or that its disclosure be restricted.

5. Duty to Supplement. A party who has responded to a

request for discovery that was complete when made is under no

duty to supplement his response to include information thereafter

acquired, except the following shall be supplemented not less

than thirty days prior to the beginning of trial unless the court

finds that a good excuse exists for permitting or requiring later

supplementation,

a. A éarty is under a duty seasonably to supplement

his response if he obtains information upon the basis of which:

(1) he knows that the response was incorrect when

made;

(2) he knows that the response though correct

when made is no longer true and the circumstances are such that

failure to amend the answer is in substance ‘a knowing concealment

or misrepresentation; or

(3) if the party expects to call a witness when

the identity and in the case of an expert witness when the

identity or the subject matter of such expert witness' testimony

has not been previously disclosed in response to an appropriate
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inquiry directly addressed to these matters, such response must

be supplemented to include the name, address and telephone number

of the witness and in the case of an expert witness the substance

of the testimony concerning which the witness is expected to

testify, as soon as is practical, but in no event less than

thirty (30) days prior to the beginning of trial except on leave

of court.

b. In addition, a duty to supplement answers may be

imposed by order of the court or aqreement of the parties, or at

any time prior to trial through new requests for supplementation

of prior answers.

COMMENT: This is a new rule. Proposed Rule 166b-
combines "all" scope of discovery concepts in one

rule. It incorporates provisions currently located in
Rules 167, 186a and 186b. 1In this process, the
Committee on the Administration of Justice recommended
that the current provisions be modified in the following
significant respects:

(a) in the provisions concerning production of
documents or tangible things for inspection contained in
proposed Rule 166b, possession, custody or control is
defined in terms of a "superior right to compel" from a
third party; ‘

(b) the existence and contents of settlement
agreements are made discoverable;

(c) the proposed rule validates the use of
interrogatories and admissions that involve the
application of law to fact or so-called mixed questions
by providing that they are not objectionable on that
basis;

(d) the proposed ruie contains a redraft of the
medical authorization provisions Jf current Rule 167;

(e) the text of the proposal clarifies rules
concerning experts and their reports. Under proposed
Rule 166B the disclosure of information concerning an
expert used for consultation and who is not expected to
be called as a witness at trial is generally not
discoverable but would be required if the experts' work
product forms a basis either in whole or in part of the
opinions of an expert who is to be called as a
witness. The proposed rule is not intended to change
the opinion of the Supreme Court in Barker v. Dunham,
551 S.W.2d 41 (Tex. 1977) that the status of an expert
as an employee does not insulate his identity and
opinions from discovery. Similarly, it is not intended
to affect the court's conclusion that "where a party
does not positively aver that the expert will be used
solely for consultation and will not be called as a
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witness at the trial, the policy of allowing broad
discovery in civil cases is furthered by permitting
discovery of that expert's reports, factual observations
and opinions." Nor is the rule intended to change the
holding in Werner v, Miller, 579 S.W.2d 455 (Tex. 1978).
It is intended to indicate when a non-testifying expert
is not used "solely for consultation." The Miller case
provides that the disclosure of the "mental impressions
and opinions of experts used solely for consultation”
and "the names of experts used only as consultants are
irrelevant and immaterial." An expert whose work
product forms a basis of the opinion of one who will
testify presumably would not be characterized as one
used "solely" or "only" as a consultant. However, under
the Miller case and the proposed rule, the identity of
one who has been informally consulted or one who was
specially retained but whose mental impressions and
opinions do not form a basis of another's testimony is
not intended to be discoverable; and

(£) the proposed rule also seeks to clarify the
meaning of the phrase "persons . . . having knowledge of
relevant facts" currently contained in the last sentence
of Rule 186a. The provision concerning the identity of
persons having knowledge of relevant facts is also
related to the discovery of the identity of experts.
Under current Rule 186a, it is not really clear who is
included within the class of persons having knowledge of
"relevant facts." This phrase appeared initially in the
text of federal rule 26 in 1937. The language remained
the same until 1970 when federal rule 26 was amended to
refer to persons having knowledge of any discoverable
matter. It seems likely that this change was thought to
be consistent with the extension of the scope of
discovery to trial preparation methods including, for
example, the reports of experts. It is intended that
the identity of all persons who have knowledge of
discoverable matter should be discoverable except that
the identity of an expert who has acquired or developed
knowledge subsequent to the transaction or occurrence
which gave rise to the action during consultation with
another party need not be disclosed unless the expert's
work product forms the basis of either his or her
testimony or the testimony of another. This is not
intended to mean that the identity of personnel in a
lawyer's office who learn about the case would need to
be set forth in answer to an interrogatory which asks
who has knowledge "about the accident." Presumably
their only basis for knowing things would be within the
protections provided in paragraph 3. However, the
identity of employees who have acquired factual infor-
mation before the transaction or occurrence is
discoverable even if they happen to be experts. On the
other hand, when an expert has acquired knowledge as a
result of a consultation, this fact alone does not make
his identity discoverable.

In addition, the last sentence of part d of para-
graph 2 of the proposed rule, along with corresponding
language in paragraphs 3 (exemptions) and 5 (duty to
supplement) make the identity of witnesses a party
intends to call at trial discoverable. This change is
intended to overrule cases such as Employers Mut.
Liability Ins. Co. of Wis. v. Butler, 511 S.W.2d 323
(Tex. Civ. App. - Texarkana 1974, writ ref'd n.r.e.) --
characterizing the identity of trial witnesses as
distinguished from all persons having knowledge of
relevant facts as "work product."
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Rule 167. Discovery and Production of Documents and Things

for Inspection, Copying or Photographing

fThe seope of disecovery permitted herein is as previded by

Rule 186a and subjeet to the proteetions ef Rule 186bs:]

1. Procedure. Any parfy may serve on any other party a
REQUEST s (a) to produce and permit the party making the
REQUEST, or someone acting on his behalf, to inspect, sample,
test, photograph and/or copy, any designated documents
[t{inetuding papers; beeks; aeceeunts; weitingss drawings; graphay
eharts; phetegraphs; any insuranee agreement under whieh any
persen er entity earrying en an insuranee business may be liable
to satisfy part er all ef a judgment whieh may be rendered in khe
aetien or te indemnify or reimburse fer paymenks made e satisfy
the judgment}; reecordings and ether data eempilatiens frem whieh
tnfermation ean be obtained; translated; if neeessaryy by £he
fespeﬁééﬁé through apprepriate deviees inte reasenably usable
fermy and o inspeek; samples; kests; pPhetegraphy er eepy any] or

tangible things which constitute or contain matters within the

scope of Rule 166b which are in the possession, custody or

control of the party upon whom the request is served; or

b. to permit entry upoh designated land or other pro-
"""" perty in the possession or control of the party upon whom the
request is served for the purpose of inspection and measuring,
surveying, photographing; testing, or sampling the property or

any designated object or operation thereon within the scope of

Rule 166b.

€.  The REQUEST shall set forth the items to be

= inspected either by individual item or by category, and describe

each item and category with reasonable particularity. The

REQUEST shall specify a reasonable time, place and manner for

2 making the inspection and performing the related acts.

d. The party upon whom the REQUEST is served shall
serve a written RESPONSE which shall state, with respect to each

item or category of items, that inspection or other requested
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action will be permitted as requested, and he shall thereafter
comply with the REQUEST, except only to the extent that he makes
objections in writing to particular items, or categories of
items, stating specifié reasons why such diséovery should not be

allowed.

e. All parties to the action shall be [previded]

served with copies of each REQUEST and RESPONSE,

f. A party who produces documents for inspection
shall produce them as they are kept in the usual course of
business, or shall organize and label them to correspond with the

categories in the request,.

g. Testing or examination shall not extend to
destruction or material alteration of an article without notice,

hearing, and prior approval by the court.

2. Time. No REQUEST may be served on a party until that
party has filed a pleading or time therefor has elapsed. There-
after; the REQUEST shall be filed with the Clerk and served upon
every party to the action. The RESPONSE to any REQUEST made
under this rule and objections, if any, shall be served within
thirty days after [reeeipt] service of the REQUEST. The time for
making a RESPONSE may be shortened or lengthened by the court

upon a showing of good cause.

3. Objection. If objection is made to a REQUEST or to a
RESPONSE, either party may request a hearing. The court may
order or deny production within the scope of this rule. If
granted, the order shall specify the time, place, manner and
other conditions for making the inspection, measurement or
survey, and taking copies and photographs and may prescribe such
terms and conditions as are just. [%f the eeurt £inds that a
REQUES?Y i3 net within the oeope of this rule or i3 unreasenabiy
frivoleus or a harassment er that a RESPONSE i3 unreasonabiy
frivoleus er made fer purpese eof delay; then the eourt may tax
the eoska ef the hearingy ineluding a reasonabte atterneyls fee

agatnat the offending parkty<]
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4. Nonparties. The court may order a person, organiz-

ational entity, governmental agency or corporation not a party to
the suit to produce in accordance with this rule. However, such
order shall be made only after the filing of a motion setting
forth with specific particularity the request, necessity therefor
and after notice and hearing. - All parties and the nonparty shall

have the opportunity to assert objections at the hearing.

[5= BXPBR? RBPORPS+s I£f the disceverable faetual ebserva-—
tiensy tests; Supperting data; eateulatiens; phekegraphs er
epinions of an expert witness have net been reecorded or redueed
to a tangible form; then the eourt; upen metien; hearing and fer
goed eanse may erder sueh matters redueed to tangible form and

produeeds

6= SPATEMENY¥S+ Any perseny whether or ret a party; shall
be entitled te ebtain; upen written regquest; his ewn stakement
previeouslty made eeneerning the subjeet matée£ of a lawsuity whieh
+8 in the pessessien; eustedy; or eontreol of any parkyr Feor khe
purpese of this pafagfaph7 a Statement previeusity made is 4a¥ a
written statement signed er etherwise adopted er appreved by the
persen making ity and {b} a stenegraphie; mechanieal+ eleetrieal
er other type of reeording; or any transeriptien thereof whieh is
a2 substantial verbatim reeital of a statement made by the persen

and eentemperaneeusty reeerdeds

7= INJUR¥ DAMAGBS+ Any party alleging physieal eor menkal
injury and damages arising from the eceurrenee whieh is %hé sab-
jeet of the ease shall be required; upen request; te produee; or
furnish an autherization permitbing the full diselesure of; medi-
eat reeords net theretofore furnished the movant and reasenably
retated e khe éajuff er damages asserteds Copies ef all medieal
reeordsy reperts; X-rays er other decumenkakion sSe ebtained shalil
be furnished witheut eharge te all parties to the aetion as seen
as pessibie afker féeeépé by the mewvant; and if sueh informakion
+5 te be used or offered in evidenee upen trial; it shall be
furnished net tess than fourteen days prier te trial; except as

may be exeused by a shewing ef goed eauser Infermatien se
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obtatned i3 fer use in the pending litigatien and may net be’
disseminated exeept as may be reasenably reguired for khe

purpeses ef sueh litigatiens

8- CONSTRUCYIVE POSSBS6ION: Possessieny eustedy er
eentrel ineludes eenstruetive peossessien whereby the Respendent
has a right to eempet the produetien of a matter or entranee froem
a third party +{ineluding an ageney; auntherity or represenkta-

éive}:]

COMMENT: The portions of the rule which are deleted
have all been incorporated in proposed Rule 166b, except
for the last sentence of paragraph 3 concerning
unreasonable requests or responses. See the Comment to
proposed Rule 166b. Discovery abuse is dealt with in
proposed Rule 2l5a. See the Comment to proposed Rule
215a. The addition to the rule in paragraph 1l(c) 1is
.. meant to make it clear that a request may identify the
P items requested by "category" but must do so with
"reasonable particularity." This language is adapted
from current federal rule 34, upon which the 1981
revisions to Texas Rule 167 were largely modeled. The
other changes in Rule 167 serve to conform it to _
proposed Rule 1l66b. See Comment to proposed Rule 166b.

Rule 167a. Physical and Mental Examination of Persons.

No change.
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Rule 168. Interrogatories to Parties

At any time after a party has made appearance in the éause,
or time therefor has elapsed, any other party may sérve upon such
party written. interrogatories to be answered by the party served,
or, if the party served is a public or private corporation or a
partnership or association, or governmental agency, by any
of ficer or agent who shall furnish such information as is avail-
" able to the party. |
1. Service. When a party is represented by an attorney,

service of interrogatories and answers to interrogatories shall

be made on the attorney unless [delivery &eo] service upon the

party himself is ordered by the court.

2. Scope. Interrogatories may relate to any matters which
can be inquired into under Rule [%86a] 166b, but the answers,
subject to any objections as to admissibility, may be used ohly
against the party answering the interfogatories. Where the

answer to an interrogatory may be derived or ascertained from:
a. public records; or

b. from the business records of the party upon whom
the interrogatory has been served or from an examination, audit
or inspection of such business records, or from a compilation,
abstract or summary based thereon, and the burden of deriving or
ascertaining the answer is substantially the same for the party
serving the interrogatory as for the party served; it is
sufficient answer to such interrogatory to specify the records
from which the answer may be derived or ascertained and, if
applicable, to afford to the party serving the interrogatory
reasonable opportunity to examine, audit or inspect such records
and to make copies, compilations, abstracts or summaries. The
specification of records provided shall include sufficient detail
to permit the interrogating party [te'feaéiiy identify &he

individual deeuments] to locate and to identify as readily as can

the party served, the records from which the answers may be

ascertained,
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3. Procedure. Interrogatories may be served after a depo-
sition has been taken, and a deposition may be sought aftér
interrogatories-have been answered, but the court, on motion of
the deponent or the party interrogated, may make such protective'

order as Jjustice requires,

4, Time to Serve. The party upon whom the interrogatories

have been served shall serve a copy of the answers on the party
submitting the interrogatories within the time specified by the
party serving tﬁe interrogatories, which specified time shall not
be less than thirty days after the service of the interrogator-
ies, unless the court, on motion and notice for good cause shown,

enlarges or shortens the time.

5. Number of Interrogatories. The number of questions

including subsections in a set of interrogatories-shall be limi-
ted so as not to require more than thirty answers. No more than
two sets of interrogatories may be served by a party to any other
party, except by agreement or as may be permitted by the court
after hearing upon a showing of good cause. The court may, after
hearing, reduce or enlarge the number of interrogatories or sets
of interrogatories if justice so requires. The provisions of
Rule [%86B] 1l66b are appiicable for the protection of the party

from whom answers to interrogatories are sought under this rule.

The interrogatories shall be answered separately and fully
in writing under oath. Answers to interrogatories shall be pre-
ceded by the question or interrogatory to which the answer per-
tains. The answers shall be signed and verified by the person
making them and thé provisions of Rule 14 shall not apply. True
copies of the interrogatories, and objections thereto, and
answers shall be servéd on all parties or their attorneys at the
time that any interrogatories, objections, or answers are served,
and a true copy of each shall be promptly filed in the clerk's

office together with proof of service.

6. Objections. At the time answers to interrogatories are

served, a party may serve written objections to specific inter-
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rogatories or portions thereof. Answers only to those in;erroga—
tories or portions thereof, to which objection is made, shall be
deferred until the objections are ruled upon and for such addi-
tional time thereafter as the court may direct. Either party may
request a hearing as to such objections at the earliest possible
time. [Upen hearingy; the eeourk; if it £inds that the interrega-
tories are unreasenable; frivelous; er a harassment er #f it
£inds the ebjeetions unreasenable; £riveleus; made for khe
purpese or delay; or that a geed faith effert te ansver the
interregateries has net been made; may tax the eosts of the hear-
tng as well as a reaseonable atterneyls fee against the tesing

party at sueh hearings

7= PUY¥ 0 SUPPREMENT?s A party whese answers £e
interregateries vere ecomplete when made i3 under ne duky te
suppiement his ansawers te inelude informatien thereafter
aequired; exeep: the follewing shall be suppiemented net 1ess
than feurteen days prier te the beginning of triatr untess the
. eeurt f£inds thak goed eause exists fer permitting er requiring

later supplementatiens

ar A éafty is under a duky seasenably te amend his

answer i+f he ebtains infermation upen the basis ef whiehs

41} he knews that the answer was ineerreet when

mades

42} he knews that the answer theugh eorreet when
made i3 ne lenger krue and the eireumstanees are sueh that a
failure ke amend the answer i3 in substanee a knewing eeneeaiment

or misrepresentakien; or

43y +£ the party expeets te eaixl an expert
witness whese name and the subjeet matter of sueh wiknesst
testimeny has net been previeusly diselesed in respense te an
apprepriate éﬂteffegaéefYT sueh answer must be amended £e inelude
the name; addressy and telephone number of the witness and the
substanee eof the testimeny eencerning whieh the witness is

expected ko testify; as seen as i3 praetieal; but in ne event
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tess thag feafééeﬂ 434} days prier te the beginning of trial -
exeept on treave of eourkr If such amendment i3 not éime}f madey
the testimeny of the witness shall net be admitted in éviéeﬁée
unless khe &rial eeurt £inds khat geéé eause gsuffieient ke

require its admissien exists; and

b} A duky to supplemenkt answers may be impesed by
order of the eeurkt er agreement of the parties; akt any time prier
ke trial threugh new requests for supplementatien te prier

answers~

8= CANCPIONS+ After netiee and hearingy; :f the eourt
£inds a parky is abusing the diseovery proeess in seekingy making
er resisting éiseevéfy under this Rule; in additien teo eosts and
a reaseonable atterneyls fee the eourt may inveke the sanetions ef
Rutes 170 and 2%5as]

COMMENT: Section 7 of current Rule 168 concerning
supplementation of interrogatories has been moved to
proposed Rule 166b and modified so that it is generally
applicable to the discovery process. Sanctions :
imposable for violating the duty to supplement are set
forth in proposed Rule 215a(4). For a discussion of the
provision see the Comment to proposed Rule 215a.

The provision regarding the identification of
individual documents contained in current Rule 168 (2)
was proposed at the federal level in 1978 by the
Advisory Committee on Civil Rules of the Judicial
Conference of the United States. Subsequently, the
proposal was withdrawn after it received criticism. See
Schroeder & Frank, The Proposed Changes in the Discovery
Rules, 1978 Arizona St. L. Rev. 475, 491 (1978). The
suggested revision to Rule 168 corresponds with the
language of the current federal rule ". . . to locate
and to identify as readily as can the party served the
records. . . ."

The provisions in the current rule concerning
sanctions have been deleted because the subject is
covered by proposed Rule 215a. The broad language
contained in section 8 of current Rule 168 was taken
substantially intact from the language of a Report
[Section of Litigation of the American Bar Association,
Report of the Special Committee for the Study of
Discovery Abuse (Dec. 1977)]. The proposal received
substantial criticism and was not adopted by the United
States Supreme Court. Schroeder & Frank, The Proposed
Changes in the Discovery Rules, 1978 Arizona St. L. Rev.
475, 487 (1978). ("This, we submit, is really throwing
in the sponge. The court may assess heavy monetary
penalties for undefined 'abuses.' This simply gives the
judges a roving commission to punish evil. We submit
that in any other context, the Supreme Court would find
such a regulation void for vagueness.") The provision
has received some interpretation by the courts and
commentators. For a discussion of the impact of the
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1981 amendments to Rule 168, see Pope & McConnico,
Practicing Law with the 1981 Texas Rules, 32 Baylor L.
Rev. 457, 480-483 (1980). "The new sanctions additions
to Rule 168 do not change the holding that, if no
interrogatory answers are filed, no motion to compel
answers 1is required to impose sanctions. If only some
interrogatory answers are filed, however, a motion to
compel answers is still required to impose sanctions.”
See Lewis v. Ill. Employers Ins. Co., 590 S.w.2d 119
(Tex. 1979). See also Saldivar v. Facit-Addo,
Incorporated, 620 S.w.2d 778, 779 (Tex. Civ. App. - El

Paso 1981, no writ) -- concluding that the holding of
the Lewis case survived the amendment; ". . . even
though one partner failed to answer the interrogatories,
we hold that, in this husband and wife partnership
relation, the answer by the husband to the
interrogatories [before the hearing on sanctions]
prevents the imposition of the sanction of dismissal.”

The proposed revisions to Rules 168, 170 and 215a
would make it clearer under what circumstances the most
severe sanctions under the rules are imposable. 1In this
regard, it should be noted that proposed Rule 215a
departs from the conclusion reached in the Lewis case
[Lewis v. Ill. Employers Ins. Co., 590 S.W.2d 119 (Tex.
1979)] and the reaffirmation of that holding in the
Saldivar case [Saldivar v. Facit-Addo, Incorporated, 620
S.Ww.2d 778, 779 (Tex. Civ. App. - El Paso 1981, no
writ)] because a motion to compel answers (which may
seek the imposition of an expense award) followed by the
violation of the order granting the motion is
prerequisite to the imposition of the more severe
sanctions set forth in paragraph 2 of the proposed
rule. See proposed Rule 215a(l) and (2).
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Rule 169. Admission of Facts and of Genuineness of Documents

1. Request for Admission. At any time after the defendant

has made appearance in the cause, or time therefor has elapsed, a

party may [deliver or eause ke be detivered &e] serve upon any

other party [er his atterney of reeerd] a written request for the
admission [by sueh party ef the genuineness ef any relevant
doeuments deseribed in and exhibited with the request er ef the

trukh of any relevant matters eof faet set ferth by] ,for purposes

of the pending action only, of the truth of any matters within

the scope of Rule 166b set forth in the request that relate to

statements or opinions of fact or of the application of law to

fact, including the genuineness of any documents described in the

request. Copies of the documents shall be [detivered] served
with the request unless [eepies have atready been furnished] they

have been or are otherwise furnished or made available for

inspection and copying. Whenever a party is represented by an

attorney of record, [detivery] service of a request for
admissions shall be made [te] on his attorney unless [deXivery

te] service on the party himself is ordered by the court. [Phe

request for admissions must state that it i9 made under this rule
and that eaeh eof the matters eé whieh an admissien 18 feqéesteé
shal} be deemed admitted unless a swern statement i9 delivered te
the party requesting the admissiens er his atterney as provided
in this ruler Baeh of the maktters ef whieh an admissien i3
requested shal} be deemed admitted uniessy within a peried
designated in the request; net less than ten days after delivery
thereef er within sueh further &ime as the eeurt may aiiew en
motion and netiee; the parky te vwhem the request is direeted
delivera er eauses te be delivered to the parky reguesting the
admissien er his atterney ef reeerd a swern Statement either
denying speeifieally the matters eof whieh an admissien is
requested or setting ferth in detail khe reasens why he eannet
eruthfully either admit or éeﬁy those matterss] A true copy of a
request for admission or of a [swern statement in repiy therete]

written answer cr objection, together with proof of the

[detivery] service thereof as pr»vidad in Rule 2la, shall be
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filed promptly in the clerk's office by the party making {sueh

request or sueh swern sktatement] it.

[éhe party whe has reguested the admissions may meve o de-
termine the suffieieney of the answers er reaseonss bUnless the
eeufé determines that the party te whem the regquest 19 direeted
has geed reasen for net admitéing or denying a matter regquested
& shalt erder that an ansver be serveds If the eourt determines
that an answer does nok compty with the regquirements ef &his
rule; i+t may eorder either that the matter i5 admitted er that an
amended ansver be serveds The eeufé mays &n Tieuw of these
erdersy éeéefméae that £inal} dispesitien of the regquest be made
ak a pre—trial conference or at a designated time prier ke &rials
The pfévisieas of Rule 215a appiy teo the award of expenses

ineurred in relatien ke the metions]

Each matter of which an admission is requésted shall be

separately set forth. The matter is admitted unless, within

thirty (30) days after service of the request, or within such

shorter time as the court may allow, the party to whom the

request is directed serves upon the party requesting the

admission a written answer or objection addressed to the matter,

signed by.the party or by his attorney, but, unless the court

shortens the tlme, a defendant shall not be required to serve

answers or objections before the expiration of 45 days after

service of the citation and petition upon him. 1f objection is

made, the reason therefor shall be stated. The answer shall

specifically deny the matter or set forth in detail the reasons

why the answering party cannot truthfully admit or deny the

matter. A denial shall fairly meet the substance of the

requested admission, and when good faith requires that a party

qualify his answer or deny only a part of the matter of which an

admission is requested, he shall specify so much of it as is true

and qualify or deny.the remainder. An answering party may not

give lack of information or knowledge as a reason for failure to

admit or deny unless he states that he has made reasonable

inquiry and that the information known or readily obtainable by
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him is insufficient to enable him to admit or deny. A party who

considers that a matter of which an admission is requested

presents a genuine issue for trial may not, on that ground alone,

object to the request; he may, subiject to the provisions of

paragraph 3 of Rule 215a, deny the matter or set forth reasons

why he cannot admit or deny it.

2. Effect of Admission. Any matter admitted under this rule

is conclusively established as to the party making the admission
unless the court on motion permits withdrawal or amendment of the
admission. Subject to the provisions of Rule 166 governing
amendment of a pre-trial order, the court may permit withdrawal
or amendment when the presentation of the merits of the action
will be subserved thereby and the party who obtained the
admission fails to satisfy the court that withdrawal or amendment
will prejudice him in maintaining his action or defense on the
merits. Any admission made by a party under this rule‘is for the
purpose of the pending action only and neither constitutes an
admission by him for any other purpose nor may be used against
him in any other proceeding.

COMMENT: This rule has been revised to conform it to
proposed Rule 166b. Under the proposed amendment to
Rule 169, a party may be required to admit or deny the
truth of any matters within the scope of discovery [as
defined in proposed Rule 166b] ". . . set forth in the
request that relate to statements or opinions of fact or
the application of law to fact, including the genuine-
ness of any documents described in the request." This
change follows the pattern established by the 1970
amendment to federal rule 36 and is based upon it.

It resolves conflicts in court decisions as to
whether a request to admit matters of "opinion" and
matters involving "mixed law and fact" is proper under
the rule. See e.g. Texas Gen. Indem. Co, v. Lee, 570
S.W.2d 231 (Tex. Civ. App. - Eastland 1978, writ ref'd
n.r.e.), per curiam, 584 S.W.2d 700 (Tex. 1979); compare
Trevino v. Central Freight Lines, Inc., 613 S.W.2d 356
(Tex. Civ. App. - Waco 1981, no writ). ©Not only is it
difficult to separate matters of "fact"” from matters of
"mixed law and fact," it is desirable to require
admissions on these matters. For example, an admission
that an employee was in the course of employment may
remove a major issue from trial. See Sanchez v.
Caroland, 274 S.W.2d 114 (Tex. Civ. App. - Fort Worth
1954, no writ). Moreover,, if the matter is really in
dispute, it can be denied without substantial fear that
a penalty will be imposed. See proposed Rule
215a(3) (c). On the other hand, requests for admission
involving the application of law to fact may involve
disputes which cannot be properly resclved until other
discovery has been completed. Consequently, the
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proposed rules provide that the trial judge may deter-
mine that final disposition of the request should be
~delayed until a later time prior to trial. See proposed
Rule 215a(3) (b).

Consistent with the view that all "sanction"
information be set forth in one rule, noncompliance
information has been moved to Rule 215a(3).

In addition, the time for making a response has
been extended to thirty days. This modification is
consistent with the overall objective of simplifying the
discovery response timetable by making discovery
responses dgenerally due within thirty days.
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[Rute 370+ Refusal ke Make Biseevery; €Censeguenees

If any party or an effieer or managing agent ef a parky
refuses te ebey an erder made under Rule 167 the eourt may make
sueh orders in regard te &he refusal as are Fusk; and ameng

ethers; the fellewings

3 an erder that the matters regarding the eharaeker
er deseription eof the £hing; eor the eentents ef the papery or any
ether designated faets shall be taken te be established fer the
purpeses eof the aetien in aececordanee with the etaim ef the party

ebtaining the orders

2+ an erder refusing te allew the disebedient parky
to suppert or eppese designated elaims or defenses;y er
prohibiting him £rem intredueing in evidenee designated documents

er things er items eof teskimenys

3= an erder striking eut pleadings er parts kthereef;
er staying £further proeeedings until the erder i3 ebeyed; or
éismisséﬂg the aetien eor proeeeding or any part thereeof; or ren-
dering a judgment by default against the disebedient pareys I£ a
party; after beiné served with a regquest under Ruie 165 te adméé
the genuineness ef any deeuments of the kruth of any matters eof
faet; serves a swern denial thereef and if khe parky reguesting
the admissiens thereafter preves the genuineness eof ény sueh
deeument or the &ruth of any sueh matter of faet; he may appiy te
the eourt for an eorder reguiring the ether party o pay him £he
reasenable éxpeﬂses ineurred in making sueh proeofs If iR khe
eourse ef sueh a hearing i+t shall appear te the sakisfaetion of
the eeurt that any party eor his ak&erney is afbitfafé}f refusing
te eo-eperate in dispesing ef guestiens ef faek as te whieh £here
s ne basis for beona f£ide eontroversy; the eourt shaii &ax aii
expenses of proving sueh faets; inreluding reaseonable atterneyst
fees; against the parky refusing to eeo-eperate; Subjeet ko review

upen appeazts]

COMMENT: Repealed. See Rule 215a for all sanction
information. Under the proposed discovery rules, Rule
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170 is deleted because 215a is revised to accommodate
conduct in violation of Rule 167. The proposed
revisions to Rules 168, 170 and 215a would make it
clearer under what circumstances the most severe
sanctions authorized under the rules are imposable and
would authorize the imposition of sanctions (expenses)
directly upon an attorney who is responsible for the
violation of the discovery rules. '
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Rule 171. Master in Chancery. No Change.

Rule 172. Audit. No Change.
Rule 173. Guardian Ad Litem. No Change.
Rule 174. Consolidation; Separate Trials. " No Change.
Rule 175. 1Issue of Law and Dilatory Pleas. No Change.

SECTION 9. EVIDENCE AND DEPOSITIONS
A., EVIDENCE
Rule 176. Witnesses Subpoened.

(Unchanged. Being studied by Committee on
Administration of Justice.)

Rule 177. Form of Subpoena. No Change.
Rule 177a. Subpoena for Production of

Documentary Evidence. No Change.
Rule 178. Service of Subpoenas. No Change.
Rule 179. Witness Shall Attend. No Change.
Rule 180. Refusal to Testify. No Change.
Rule 181. Party as Witness. No Change.

Rule 182. Testimony of Adverse Parties in
Civil Suits. No Change.

Rule 182a. Court Shall Instruct Jury on Effect
of Article 3716. No Change.

COMMENT: The court's action about the proposed
Texas Rules of Evidence and Rule 601(b), the Dead
Man Statute, will determine whether this rule should
remain or be repealed. That proposed rule states:

"601(b). A witness is not precluded from giving
evidence of or concerning any transaction with,

any conversations with, any admissions of, or
statement by, a deceased or insane party or person
merely because the witness is a party to the

action or a person interested in the event thereof."

Rule 183. Interpreters. No Change.
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Rule 186.

B. Depositions

Deposition of Witnesses Repealed.

COMMENT: The Committee on Administration of

Justice recommends that the rule be repealed.

The substance of the first portion of Rule 186
is covered by current Rule 187 [Deposition to
Perpetuate Testimony] and by new Rules 200
[Depositions Upon Oral Examination] and 208
[Depositions Upon Written Questions]. The
last portion following the word "provided"

has become the second paragraph of existing
Rule 252, Application for Continuance.
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[Rute 186ax Geepe of Examinatien

Any party may take &He éeé%imeny ef any persen; ineluding a
party; by depesition upen eral examinatien or written guestiens
for the purpese of diseovery fwithin the seope of Raig +66B} e=x
for use as evidenee in the aetion or for beth purpeses: Unless
othervwise ordered by the eourt as previded by Rule 186b; the
deponent may be examined regarding any matter; neok privilegedsy
vhieh i3 relevant te the subjeet matter invelved in the pending
aetieny whether i£ relates £e the elaim or defense of &he
examining party or te the elaim or defense of any other partyy
tnetuding the existenee; deseription; nature; eustedy; eonditien
and leeatieon of any beeks; doecuments; or ether tangible things
and the identity and loecation of persens;y ineluding experts;
having knewledge of relevant faeks: It i3 net ground £er
ebjeetion that the testimeny wil} net be admissible ak khe trial
of the eause in whieh the depesitien is taken if the testimeny
Seught appears reasenabily eateulated to relate to the diseovery
ef evidenee admissible at sueh t£rials The previsiens ef Rule 168
eoneerning the duty to supplement answess sﬁa}} a@piy te a party
vwhese testimeny is taken by depesitienr Previded; hewewer; that
subjeet ée the previsiens ef the sueceeding sentenees the righ€s
herein granted shall net extend to the weork produek of an
attorney er to eceommuniecations passing between agents er
representatives or the employees ef either party te the suit, er
eemminieations between any party and his agents; representakivess;
er their empleyeessy whefe‘maée subsequent &0 the oeeurrence or
transaetion upen whieh the suit i3 based; and maég iAn eenneekion
with the proseeutiony investigation; or defense of sueh elaim; or
the eireumstanees eut of whieh same has arisen; and shail net
require the preduetion of writken otatements eof witnesses e
disetosure of the mental impressiens and epiniens ef experts used
setely for eonsuttation and whe will net be witnesses im the ease
er information ebtained in the eourse of an investigatien ef a
etaim or defense by a perden empleyed te make sueh
tnvestigatiens Provided; further; £hakt infermakien retaking ke

the identity and loecation of any potential party and ef persens;
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ineluding experts; having knewledge of relevant faets; and the
reperks; faetual ebservations and epiniens ef an expert whe will

be ealled a a witRess; are diseeverabies]

COMMENT: Repealed. See Proposed Rule 166b.

—FO-



-
oy ‘

[Rule 186b+ Orders for Proteetion of Parkies and DPepenenks

Notiee to take the depositien of a party or a witness upen
written or eral gquesktienss ethesr égaa depositiens under Rule 1875
shailt net be giveny; served er published éfief te appearanee dayy
unltess teave of eeurt has been obtained upen a swern meotien shew-
tng goed eause therefor; whieh leave may be granted with or wikth-
eut notiee as the ecourt may reguires After netiee is served for
taking a depesitien en written guestiens er by eral examinatiens
upen metién seasenabiy made by éﬁy party or by the persen ke be
examined and upen netiee and for geed ecause shewn; the eeurk in
whieh the aetion i3 pending may enlarge or sherten the time for
taking the depesitien; er may make an erder that the éepesi%éga
shaltt net be taken; er that it may be taken only before the eours
er at Some designakted piaée ether than that stated in the netiee
or subpeenay or that it may be taken enly en written guestiensy
er that it may be taken enly by eral examinakion; or that eertain
matters shal: net be inquired intey or that the examinatien shall
be held with neo ene present except the witness and his eeunsel
and the parties te the aetien and their efficers and eounsel; or
that the depesitien shall net be taken by or before the effieer
designated; or that after being sealed the depesition shall be
epened onty by erder of the eourt; or that seere:t proeesses;
developments er regeareh need aét be diselesed; er +hat khe
parties shall simultaneousity £ile speeified deecuments er inferma—-
tion enelesed in sealed envelepes ke Ee epened as direeted by khe
eourt; or the eeurt may make any ether erder whieh justiee

requires to proteet the party or witness frem undue anneyanees

embarragssment; eppressien or expensex)

COMMENT: Repealed. See Proposed Rule 166b.

R:le 187, Deposition to Pervetuste Testiriony,

Retained in present form,
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Rule

Rule

Rule

Rule

189. Notice and Service on Written Questions.

COMMENT: Included in Rule 208.

190. Notice by Publication.

COMMENT: Included in Rule 208.

191. When Citation Served by Publication.

COMMENT: Included in Rule 208.

192. Cross-Questions.

COMMENT: Included in Rule 208.

Rules 193, 194, 195. Previously Repealed.

Rule

Rule

Rule

Rule

196. Taking of Written Deposition.

COMMENT: Included in Rule 208.

197. 1Interpreter.

COMMENT: Included in Rule 208.

198. Return of Depositions.

COMMENT: Rule 208 replaces this.

199. Oral Deposition.

COMMENT: Replaced by Rule 200.

~52-
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Rule 200. Depositions Upon Oral Examination

1. When Depositions May Be Taken. After commencement

of the action, any party may take the testimony of any person,

including a party, by.deposition upon oral examination.

Leave of court, granted with or without notice, must

be obtained only if the plaintiff seeks to take a deposition

prior to the appearance day of any defendant, except that leave

is not required (a) if a defendant has served a notice of taking

deposition or otherwise sought discovery, or (b) if the plaintiff

files a motion supported by an affidavit showing good cause for

the taking of the deposition prior to appearance day. The

affidavit may be based upon the affiant's information and belief

that the facts contained in it are true.

FRele—206-. — Notice]

2. Notice of Examination: General Requirements;

Notice of Deposition of Organization.

a. Ten days' notice must be given in writing by

the party, or his attorney, proposing to take [suek] a deposition

upon oral examination, to [the-oppesite] every other party or

his attorney of recordp,~whitelr]. The notice shall state the
name of the (witness] deponent, the time and place of the taking
of his deposition, and if [a -subpocena -duces—teeum as—authorized

by] the production of documents or tangible things in accordance

with Rule 201 is desired, a designation of the [boeks; papers+

documents and -tangible things] items to be produced by the

[witness] deponent either by individual item or by category and

which describes each item and category with reasonable

particularity. [¥r all <cases -ip—rems, the persen-having- the

ageney- or-possession of—the- preperty- at -the ~time- ef ~the—seizure-
shatl~be-deemed the—adve rse—party- unti la -etaim shalt-have been-

. £ iteds ]
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[A-public -or private-corporatien or -a-partnership -er
associat tor cr—governmental—agency may—be -named -ir- the—potiece-
as—the witpessy and—in—that—event-—the—organization named—shall-
desigrate—the—persens —te-testi £y, and- they-shall-give theix
testimony, —as -previded -th-—Rule—189=]

b. A party may in his notice name as the deponent a

public or private corporation or a partnership or association

or governmental agency and describe with reasonable particularity

the matters on which examination is requested.

COMMENT: The first sentence of paragraph one

of the proposed rule is taken from current Rule
186a and Fed. R. Civ. P. 30(a). The second
sentence is based upon current Rule 186b and
Fed. R. Civ. P. 30(a) and (b)(2). Paragraph

two has been redrafted to make it clear that

all parties are entitled to notice of a deposition
and to conform it to the provisions of Rule

201. The latter rule adopted by the Supreme
Court effective January 'l, 1981, in its current
form deals with the subpoena duces tecum and
designation of a witness by corporate deponents
in clear terms. In this connection, the new
language in the last sentence of part b of para-
graph two is a verbatim adoption of the first
sentence of federal rule 30(b)(6). Former

Rules 199 and 200 are incorporated into this

new rule.
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Rule 201. Compelling Appearance; Production of

Documents and Things; Deposition of

Organization

Any person may be compelled to appear and give testimony by

deposition in a civil action.

1. Subpoena. Upon proof of service of a notice to take a
deposition, written or oral, the clerk or any officer authorized
to take depositions and any certified shorthand reporter
[eertified pursuant te Artiele 2324b; PEX+ REV: €IV: SPAP- ANN+7]
shall immediately issue and cause to be served upon the witness a
subpoena directing him to appear before [said] the officer at the
time and place stated in the notice for the purpose of giving his

deposition.

2. pProduction. A witness may be éompelled by subpoena

duces tecum to produce items or things within his care, custody
or control. The subpoena duces tecum shéll direct with
particularity the witness to produce, at such time and place
designated documents [+4ineluding writings; papersy beeksy
aeeountsy; drawingsy gféphs7 eharts; phetegraphs; reeerdings and
ether daka eompitatiens frem whieh infermatien eaé be eb%aiéeéT
transtakted; if neeessaryy by tée Respendent through apprepriate
deviees inte reasenably usable ferm} and] or tangible things
which constitute or contain evidence or information relating to
any of the métters within the scope of the examination permitted
by Rule [%86a) 166b; but in that event the subpoéna will be

subject to the provisions of Rules 177a and ([286b] 166b.

3. Party. [Where] When the [witness] deponent is a party,
[te the suit; and] after the filing of a pleading in the party's
behalf by an attorney of record, service of the notice upon
[sueh] the attorney shall [suf€iee and] have the same effect as a
subpoena served on the party. If the [witress] deponent is an
agent or employee faﬁé] who is subject to the control of a party,
notice to take the [witressl] deposition [may be] which is served
on [sueh] the party's attorney of record [ard] shall have the

same effect as a subpoena served on the [witress] deponent. A
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party or a party's agents or employees or persons subject to that

party's control, may be compelled to produce designated documents

or tangible things, as in paragraph 2 hereof, if the notice sets

forth the individual items or [£hings] categories of items to be

produced with [the same] reasonable particularity. [as reguired

for a subpeena duees teeums]

4. Organizations. [Where] When the [witness] deponent

named in the subpoena or notice is a public or private
corporation, a partnership, association or governmental entity,
the subpoena or notice shall direct the organization named to
designate the person or persons to testify in its behalf, and, if

it so desires, the matters on which each person designated will

testify, and shall further direct that the person or persons {[se]

designated by the organization appear before the officer at the

time and place stated in the subpoena or notice for the purpose

of giving their testimony.

5. Time and Place. The time and place designated shall be

reasonable. The place of taking a deposition shall be in the
county of the witness' residence or, where he is employed or
regularly transacts business in person or at such other con-
venient place as may be directed by the court in which the [suit]
cause is pending; provided, however, the deposition of a party or

the person or persons designated by a party under paragraph 4

above may be taken in the county of suit subject to the provi-

sions of paragraph 4 of Rule 186b 166b. A nonresident or

transient person may be required to attend in the county where he
is served with a subpoena, or within one hundred miles from the
place of service, or at such other convenient place as the court
may direct. The witness shall remain in attendance from day to
day until such deposition is begun and completed.

COMMENT: A change has been made to limit the coverage
of current Rule 201 (5) such that the county of suit
principle applies only to persons designated by
organizations, etc., who are parties. 1In addition, the
statutory references in paragraph 1 concerning persons
who are authorized to take depositions have been deleted
in their entirety because of the complexity of the
issues presented by the several statutes on the subject.
See proposed Rule 208 (4) which makes it clear that a
notary public is an officer authorized to take written
depositions and to issue subpoenas in connection with
them. : :
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Rule [215e] 202. Non-Stenographic Recording; Deposition by

Telephone

1. Non-Stenographic Recording. Any party may cause the

testimony and other available evidence at a deposition upon oral

examination to be recorded by [mner~] other than stenographic

means, [whieh term shall speeifieally ineltude] including
videotape recordings, without leave of court, and [sueh] the non-
stenographic recording may be presented at trial in lieu of

reading from [the written reeerd] a stenographic transcription of

the deposition, subject to the following rules:

a. Any party intending to [eause sueh] make a non-
stenographic recording shall give five days' notice to all other
parties by certified mail, return receipt requested, and shall
specify in said notice the type of non-stenographic recording

which will be used.

[d-] b. After [sueh] the notice is given, any party may
make a motion for relief under Rule [%86b7] 166b. [and Eﬁe eourk
shall make sueh erders as are permitted under sueh faié7 +£ the
eourkt £inds that justiee regquires an order teo be mader Hewewvers
£]If a hearing is not [ebtaineé] held prior to the taking of thé
deposition, the non-stenographic recording shall be made subject

to the court's ruling at a later time.

c. Any party shall have reasonable access to the original

recording, and may obtain a duplicate copy at his own expense.

[(b+] 4. The expense of a non-stenographic recording shall
not be taxed as costs, unless before the deposition is taken, the

parties so agree, or the court so orders on motion and notice.

e. The non-stenographic recording shall not dispense with

the requirement of a [wrikken reeerd] stenographic transcription

of the deposition unless the court shall so order on motion and
notice before the deposition is taken, and such order shall also
make such provision concerning the manner of taking, preserving
and filing the non-stenographic recording as may be necessary to

assure that the recorded testimony will be intelligible, accurate
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and trustworthy. Such order shall not prevent any party from

having a [weitten reeerd] stenographic transcription made at his

own expense. In the event of an appeal, the non-stenographic

recording shall be reduced to writing.

2. Deposition by Telephone. The parties may stipulate in

writing, or the court may upon motion order, that a deposition be

taken by telephone. For the purposes of this rule and Rules 201,

215a(l) (a) and 215a(2) (a), a deposition taken by telephone is

taken in the district and at the place where the deponent is to

answer questions propounded to him.

COMMENT: 01d Rule 215c plus new deposition by telephone
material. The deposition by telephone paragraph was
taken from federal rule 30(b) (7), which was revised in
1980 to authorize depositions by telephone. According
to the United States Supreme Court's Advisory
Committee's Note concerning the amendment to the federal
rule the last sentence "...is added to make it clear
that when a deposition is taken by telephone it is taken
in the district and at the place where the witness is to
answer the questions rather than that where the
questions are propounded." Moore's Rules Pamphlet
(1981).
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Rule [235b] 203. Failure of Party or Witness to Attend or to

Serve Subpoena; Expenses

1. Failure of Party Giving Notice to Attend. If the party

giving the notice of the taking of an oral deposition fails to
attend and proceed therewith and another parfy attends in person
or by attorney pursuant to the notice, the court may order the
party giving the notice to pay to such other party the reasonable
expenses incurred by him and his attorney in attending, including

reasonable attorney's fees.

2. Failure of Witness to Attend. If [the] a party [giving

the] gives notice of the taking of an oral deposition of a
witness [£fails &e serve a subpeena upen him] and the witness

" [because of sueh £faiture] does not attend because of the fault of

the party giving the notice, [and] if another party attends in

person or by attorney because he expects the deposition of that
witness to be taken, the court may order the party giving the
notice to pay to such other party the reasonable expenses
incurred by him and his attorney in attending, including

reasonable attorney's fees.

COMMENT: Old Rule:215b with modification. The current
language of Rule 215b was taken verbatim from current
federal rule 30(g). Since parties do not serve
subpoenas under our practice, the current language of
Rule 215c does not mesh with current Rule 201 (1l). It is
recognized that the "fault" standard will need judicial
construction.
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Rule 204. [Weitkten €roess-Questions en Oral Examinatien]

Examination, Cross-examination and Objections

1. Written Cross-Questions on Oral Examination. At any

time before the expiration of ten days from the date of the
service of the notice provided for in Rule 200, any party, [upen

whom sueh netiee is served] in lieu of participating in the oral

examination may serve [ether parties with] written questions [te

the witness; and] on the party proposing to take the deposition
who shall cause [sueh writken guestiens] them to be [presented]

transmitted to the officer authorized to take the deposition [and

the answers ef the witness &e be taken thereto and ge%afneé as a

part of the depesitien] who shall propound them to the witness

and record the answers verbatim.

[Rute 205~ Witness Swern]

2. Oath. Every person [se depesing] whose deposition is

taken upon oral examination shall be first cautioned and sworn to

testify the truth, the whole truth and nothing but the truth.

[Rule 206+ Bxaminatien)

3. Examination. The witness shall be carefully examined,

his testimony shall be [redueed to writing er kypewriting]

recorded at the time it is given and thereafter transcribed by

the officer taking the deposition, or by some person under his
personal supervision.[7 e by the depenent himseif in the
eﬁfieefls presenee; and by ne ether persen; and shatit; after it
has been redueed e writing er typevwriting; be subseribed by the

depenent ]

[Rute 20%= 6bieetions te TPestimeny]

4. Objections to Testimony. The officer taking [sueh] an

oral deposition shall not sustain objections made to any of the

testimony [taken; ner exelude sames but] or fail to record the

testimony of the witness because an objection is made by any of
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the parties or attorneys engaged in taking the testimony. [may

have a)Any objections [they may make] made when the deposition is -

taken shall be recorded with the testimony and reserved for the

action of the court in which the cause is pending, but the court
shall not be confined to objections made at the taking of the

testimony.

COMMENT: ©O1ld Rules 204-207 with modifications.
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Rule [289] 205. Submission to Witness; Changes; Signing

When the testimony is fully transcribed the deposition

officer shall [be] submit[ted] the deposition to the witness [£or

examinatien and shait be read te e by Rim] or if the witness is

a party with an attorney of record, to [sueh] the attorney of

record, for examination and signature, unless such examination

and [reading] signature are waived by the witness and by the
parties. [+ provided that when the witness is a party &e the suis
with an atterney of geeefé the depesition offiecer shall notify
sueh attorney of reeord in writing by registered mait that the
depesition i3 ready fer sueh examination and reading at the
office of sueh de§esitiea eoffiecer; ané'iﬁ the wiktness dees nek
appear and examine; read and sSign his depesitien within Ewentdy
420} days after the mailing of sueh netiee the depositien shall

be returned as previded herein for unsigned depesitienss]

Any changes in form or substance which the witness desires
to make shall be entered upon the deposition by the officer with
the statement of the reasons given by the witness for making

[#hem] such changes. The deposition shall then be signed by the

witness, unless the parties by stipulation waive the signing or
the witness is ill or cannot be found or refuses to sign. If the

[deposition i3 net signed by &he wikness] witness does not sign

and return the deposition within twenty days of its submission to

him or his counsel of record, the officer shall sign it and state

on the record the fact of the waiver of examination and signature

or of the illness or absence of the witness or the fact of the
refusal to sign together with the reason, if any, given therefor;
and the deposition may then be used as fully as though signed;
unless on motion to suppress, made as provided in Rule [212]

, the Court holds that the reasons given for the refusal to sign

require rejection of the deposition in whole or in part.

COMMENT: Old Rule 209 with modification. The
modification gives the court reporter authority to file
an unsigned deposition for both party and non-party
witnesses, :
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[Rule 208= Depesitiens Certified and Returned

Sueh depesitiens shati be eertified and returned by the
eﬁfieef taking the same; and epened and used.as is previded in
ease of depesitiens en written gquestienss The party taking a
depesitien shall give prompt notiece of iks £iling te ail ether

partiesst

f{Rute 288a= certifieation ef Charges

Phe offiecer taking an eral or written depesition shaii
inelude as a portien of his eertifieation the ameunt of his
eharges for preparatien of the ecempteted depesitienr Fhe etexrk
of the eourt where sueh depesitien +3 £iled shall} tax as eests

the eharges fer preparing éhe.efégiﬁai eepy of the depesitienz}

{Rute 210= Pepesitiens Opened

Pepesitions; after being f£iled; may be opened by the eiefk
er juskiee at the regquest of either parky or his eounsel; and the
elerk or justiece shall inderse ea sueh éepeséééens apon what day
and at whese request they were opened; signing his name theretoy

and they shall remain en file for the inspeetion eof either

paceys]

Rule 206. Certification and Piling by Officer; Exhibits;

Copies; Notice of Filing

1. Certification and Filing by Officer. The officer shall

certify on the deposition that the witness was duly sworn by him

and that the deposition is a true record of the testimony given

by the witness. The officer shall include the amount of his

charges for the preparation of the completed deposition in the

certification. Unless otherwise ordered by the court, he shall

then securely seal'the deposition in an envelope indorsed with

the title of the action and mairked "Deposition of [here insert

name of witness)” and shall promptly -file it with the court in

which the action is pending or send it by registered or certified
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mail to the clerk thereof for filing.

2. Exhibits. Documents and things produced for inspection

during the examination of the witness shall, upon the request of

a party, be marked for identification and annexed to the

deposition and may be inspected and copied by any party, except

that if the person producing the materials desires to retain them

he may (A) offer copies to be marked for identification and

annexed to the deposition and to serve thereafter as originals if

he affords to all parties fair opportunity to verify the copies

by comparison with the originals, or (B) offer the originals to

be marked for identification, after giving to each party an

opportunity to inspect and copy them, in which event the

materials may then be used in the same manner as if annexed to

the deposition. Any party may move for an order that the

original be annexed to and returned with the deposition to the

court, pending final disposition of the case.

3. Copies. Upon payment of reasonable charges therefor,

the officer shall furnish a copy of the deposition to any party

or to the deponent,.

4. Notice of Filing. The person f£iling the deposition

shall give prompt notice of its filing to all parties.

5. Ihspection of Filed Deposition. After it is filed, the

deposition shall remain on file and be available for the purpose

of being inspected by the deponent or any party and the

deposition may be opened by the clerk or justice at the request

of the deponent or any party.

COMMENT: This is a new rule patterned upon federal rule
30(f). Paragraph 5 is based upon old Rule 210.
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(Rule 211~ Bither Party May Use Bepesitiens

Regardiess ef whether eress—guestions have beenr propeunded
eitther parky has the right e use the depesitiens en the &£rial+]

Rule [2%3] 207. Use of Depositions in Court Proceedings

1. Use of Depositions. At the trial or upon the hearing of

a motion or an interlocutory proceeding, any part or all of a

deposition, so far as admissible under the rules of evidence

applied as though the witness were then present and teétifying,

may be used against any party who was present or represented at

the taking of the deposition or who had reasonable notice

thereof, in accordance with the following provisions:

a. [Pepesitiens may be read in evidenee upen the %(rial ef;
e upen &he heafiag‘eé a meotion er ether interloeutory proeeeding
in; the sui& in whieh they are taken; subjeet o all legal
exceptions whieh might have been made ke the guestiens and
answers were the witness persenally present befere the eeourt

giving evidenees] Any deposition may be used by any person for

any purpose without a showing that the witness is unable to

attend or testify unless the court finds: (1) that in the

interest of justice, the presentation of the testimony of the

witness orally in open court is necessary; and, (2) the witness

is able to attend and available to testify without compulsion or

his attendance may be compelled by subpoena.

b. Substitution of partieé pursuant to these rules does not
affect the right to use depositions previously taken; and, when a
suit in a court of the United States or of this or any other
state has been dismissed and'another suit involving the same
subject matter is brought between the same parties or their
representatives or successors in interest, all depositions
lawfully taken and duly filed in the former suit may be used in

the latter as if originally taken therefor.

[Rule 232> Objeetions te Depesitien]
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C. When a.depésition shall have been filed in the court and

notice given at least one entire day before the day on which the

case is called for trial, no objection to the form [thereef; or

to] of the deposition, to the form of the questions or answers or

to errors occurring at the oral examination in the manner of

taking the [same] deposition, shall be [heard] sustained, unless

such objections are in writing and notice [thereef] of them is
given to the opposite counsel before the trial commences.

COMMENT: This is a new rule. Structurally it is
similar to federal rule 32. However, it retains the
Texas view that depositions may generally be used in
lieu of live testimony without a showing of unavail-
ability. See, e.g., Hall v. White, 525 S.W.2d 860 (Tex.
1975); compare Rogers v. Yarbrough Construction Co., 291
S.W.2d 459 (Tex. Civ. App. - Austin 1956, writ ref'd
n.r.e.) concerning discretion of trial court with
respect to the order of witnesses at trial.

Paragraphs b and c¢ are based upon the current
wording of Rules 212 and 213. The changes made in
current Rule 212 are designed to make it clearer that
objections to the form of the question require written
objections before the trial commences in the absence of
agreement to the contrary. See Bankers Multiple Line
Ins. Co. v. Gordon, 422 S.W.2d 244 (Tex. Civ. App. -
Houston (lst Dist.) 1967, no writ).
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Rule [389] 208.. [Netiee and Serviee oen Written Questiens]-

Depositions Upon Written Questions

1. Serving Questions; Notice. After commencement of the
action, any party may take the testimony of any peréon, including
a party, by deposition upon written questions. The attendance of
witnesses and the production of designated items may be compelled

as provided in Rule 201.

A party proposing to take a deposition upon written
questions shall serve them upon every other party or his attorney

[ef reeerd] with [ten dayst] a written notice [+n weiting] ten

days before the deposition is to be taken. The notice shall

state the name and [fesiéénee] if known, the address of the

[witness] deponent, [er the plaee where he is ke bé £eund;] the
suit in which the deposition is to be used, the name or
descriptive title and address of the officer before whom the
deposition is to be taken, and if [a subpeena duees teecum as

autherized by] the production of documents or tangible things in

accordance with Rule 201 is desired, a designation of the [beeksy

papers; deoeuments and kangible £hings] items to be produced by

the [witness] deponent either by individual item or by category‘

and which describes each item and category with reasonable

particularity. [Whenever &he adverse party 9 a eorperation or

jeint steek asseeiakion;y; Serviee may be made upen the pfesééen£7
seeretary or treasurer of sueh ecorperation er asseeiationy er
upen the leeal agent representing sueh eerperatien er asseeiatien
in the eeounty in whieh the suit i3 pending; er by leaving a eepy
of the notiee and attached guestiens at the prineipal office of

sueh eorperation er asseeiation during offiee heurs:]

A party may in his notice name as the witness a public or
private corporation or a partnership or association or govern-
mental agency and describe with reasonable particularity the
matters on which examination is requested. 1In that event, the
organization so named shall designate one or more officers,
directors or managing agents, or other persons to testify on its

behalf, and may set forth, for each person designated, the
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matters'én which he will testify. A subpoena shall advise a-non-
party organization of its duty to make such a designation. The
person so designated shall testify as to matters known or
reasonably available to the organization. This paragraph does
not preclude taking a deposition by any other procedure

authorized in these rules.

[Rute 196= Netitee by Publieatien]

2. Notice by Publication. In all civil suits where it

shall be shown to the court, by affidavit .[£+}ed £herein], that
[etther] a party is beyond the jurisdiction of the court, or that
he cannot be found, or has died since the commencement of the
suit, and such death has been suggested at a prior term of court,
so that the notice and copy of written questions cannot be served
upon him for the purpose of taking depositions, and such party
has [net] no attorney of record upon whom they can be served, or.
_if he be deceased and all the persons entitled to claim by or
through such deceased defendant have not made themselves parties
to the suit, and are unknown, the party wishing to take
depositions may file his written questions in the court where
[satd] the suit is pending, and the clerk of such court’or
justice of the peace shall thereupon cause a notice to be
published in some newspaper in the county where the suit is
pending, if there be a newspaper published in said county, buf.if,
not, then in the nearest county where a newspaper is published,
once each week for two (2) consecutive weeks, stating the number
of the suit, the names of the origina; parties, in what court the
suit is pending, name and residence of the witness to whom the
written questions are propounded, and that a deposition will be
taken on or after the fourteenth day after the first publication

of such notice.

[Rute 9%~ When €itatien Served by Publieation]

In suits where service of citation has been made by

publication, and the defendant has not answered within the time
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prescriﬁéd by law, service of notice of depositions upon written
questions may be made at any time after the day when the
defendant is required to answer, by filing [sueh] Egg_ﬁoticé and
guestions among the papers of the suit at least twenty days |
before such depositions [is]_égg to be taken.[; serviee of ne&iee

may alse be made in the manner preseribed in the preeeding rulex]

[Rale 392> €ress—-Quesations]

3. Serving Cross-Questions, Redirect Questions and Recross

Questions. [Whenever one party Serves netiee of the depositien
of a wiktness en writken questiensy alAny party may serve Cross-
questions upon all other parties within ten days after [sueh] the
notice and direct questions are served. Withiﬁ five days after
being served with cross-questions [the] a party [prepesing te
take the depesitien] may serve redirect questions(z] ugon.all

other parties. [anrd w]Within three days after being served with

redirect questions a party may serve recross questions upon [the

party prepesing ke éake.the depositien] all other parties.

[Eopies of the eress—questiens; redireet guestiens and reeress
questins shall aecompany the direet guestiens and shaii be

answered and returned kherewiths] The court may for cause shown

enlarge or shorten the time.

[Rale 393F= ¥nterpreter]

4. Deposition Officer; Interpreter. Any person authorized

to administer oaths including notaries public (whether or not the

person is a certified shorthand reporter), is an officer who is

authorized to issue a subpoena or subpoena duces tecum for a

written deposition as provided in Rule 201 and is an officer

before whom a written deposition may be taken. [Phe] An officer

{taking sueh] who is authorized to take a written deposition

shall have authority, when he deems it expedient, to summon and

swear an interpreter to facilitate the taking of the deposition.
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[Ruke 196+ Paking of Written Depesitiens]

5. Officer to Take Responses and Prepare Record. [Upen Ehe

a@peaféaee ef the witness any effieer autheriged ko take
depositions shail preeceed to take his answers te the questiens
and efess—qaeséiéﬁST +£ any; reduee ke wriking; ard shall eause
the same ko be signed and swern te by the witnesss: Phe effieer
shatt eertify that the answers were signed and swern &6 by the
witness befere hiﬁ7 and shall seal them up iR an enveleper
together with the guestiens and eress-gquestiens;y if anyy vrike
his name aeress the seal; and inderse on the envelope2 the names
of the parties e the suit and of the witnesses; and shall direet
the package to the elerk of the eeurt er Fustiee of the peaee
where the aetien i35 pendings If the deposttiens be seni by maiiy
the offieer taking the same shall eertify on the envelepe
ene&eééag the depositiens that he in persen depesited same in the
mait feor transmissieny Staking the date when and the pest effiee

in whieh the same are se depesiteds]

A copy of the notice and copies of all questions served

shall be delivered by the party taking the deposition to the

officer designated in the notice, who shall proceed promptly, in

the manner provided by Rules 204, 205, and 206, to take the

testimony of the witness in response to the questions and to

| prepare, certify, and file or mail the deposition, attaching

thereto the copy of the notice and questions received by him.

The person filing the deposition shall give prompt notice of

its filing to all parties.

After it is filed, the deposition shall remain on file and

be available for the purpose of being inspected by the deponent

or any party and the deposition may be opened by the clerk or

justice at the request of the deponent or any party.

COMMENT: This rule is intended to set forth all matters
concerning written depositions except for their use in
court proceedings. That matter is intended to be
covered by proposed Rule 207. With respect to the
taking of the deposition, its filing and related
procedures, the provisions applicable to depositions
upon oral examination are adopted by cross-reference
where this is sensible. Paragraph 4 makes it clear that
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a person who is authorized to administer oaths, such as
a notary public, may take a written deposition, even
though he or she is not a certified shorthand reporter.

As a result of the passage of Article 2324b, the
language of current Rules 189, 196 and 201 concerning
the issuance of subpoenas and the taking of written
depositions in long hand by notaries public has been
placed in question. The issues are whether a notary
public is an "officer authorized to take [written]
depositions" under current Rule 196 and whether a notary
can issue a subpoena duces tecum. See Tex. R. Civ. P.
201.

01d Rule 201 contained the following: "Upon proof

of service of a notice to take a deposition, written or
oral, any officer authorized to take such deposition as
provided in Art. 3746 and Art. 2324a, Vernon's Ann. Tex.
Civ. Stat., shall immediately issue and cause to be

served upon the witness a subpoena directing him to

appear before said officer at the time and place stated
in the notice for the purpose of giving his deposition;"

Article 3746 authorizes a "notary public of the
proper county" to issue subpoenas and to take
depositions. See also Tex. Rev. Civ. Stat. Ann. art.
5954 which provides "Notaries Public shall have the same
authority to take acknowledgements or proofs of written
instruments, protest instruments permitted by law to be
protested, administer oaths, and take depositions, as is
now or may hereafter be conferred by law upon County
Clerks, and provided that all Notaries Public shall
print or stamp their names and the expiration dates of
their commissions under their signatures on all such
written instruments, protest instrumnts, oaths, or
depositions;" '

Current Rule 201 provides: "Upon proof of service
of a notice to take a deposition, written or oral, the
clerk or any officer authorized to take depositions and
any shorthand reporter certified pursuant to Article
2324b. . . Tex R. Civ. P. 201, sec. 1.

Article 2324b provides:

"Section 1. No person may be appointed an official
court reporter or deputy court reporter or may engage in
the practice of shorthand reporting for use in
litigation in the courts of this state unless that
person is the holder of a certificate in full force and
effect issued by the Supreme Court of Texas. (emphasis
supplied).

* % *

Section 3. 1In this Act, 'the practice of shorthand
reporting for use in litigation in the courts of this
state' means the making of a verbatim record of an oral
court proceeding, deposition, or proceeding before a
grand jury, referee, or court commissioner by means of
written symbols or abbreviations in shorthand or machine
shorthand writing or oral stenography. (emphasis
supplied).
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Section 14. Nothing in this Act shall be construed -
to prohibit the employment of a shorthand reporter not
holding a certificate until a certified shorthand '
reporter is available. Oral depositions, however, may
be reported by a person not certified under this act
only if the non-certified reporter delivers to the
parties or their counsel present at the deposition, an
affidavit that no certified shorthand reporter is then

- available or, on stipulation on the record at the

commencement of the deposition, by the parties or their
counsel present at the deposition. The provisions of
this section do not apply to depositions taken outside
this state for use in this state.”

Paragraph 4 of the proposed rule makes it plain
that Article 2324b does not preclude a notary public
from taking a written deposition in long hand. For a
construction of Article 2324b, see Burr v. Shannon, 593
S.W.2d 677 (Tex. 1980).
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[Rete -2k4r—--Matter-Not-ReSPoRSi-ve
}ﬁ—aﬁy—éepesié?e&-sha}}-eenbaén-&ﬁy—Eeséimény—nee

pertfﬁenb—&e—&he—di&eeb—a&é—e&ess—qaesbiens—pp@poundedr—such

mxtter-shatt-be-deemed-surplusage r-and -may —be —stricken-ouvt-by

the —court—upor-objection-thereter]

COMMENT: This rule is repealed as unnecessary.

(Rute—-215+~-Onets-Own—-Peposition

The -deposition-—of-either-party-to-a-suit-who-is
eempetent~to-teskify-—therein-may-be-taken-ira-his-own-behatf-in
the -same -mapper~and-with-kike -effect-with-the-depeositions—of

other-withessesy)

COMMENT: This rule is repealed, because it
is not necessary to repeat information set =
forth in proposed Rules 200 and 208.



[Proposed] Rule 215a. Abuse of Discovery; Sanctions

1l., Motion for Order Compelling Discovery. A party, upon

reasonable notice to other parties and all persons affected

thereby, may apply for an order compelling discovery as follows:

a. Appropriate court. An application for an order to

a party may be made to the court in which the action is pending,

or, on matters relating to a deposition, to any district court in

the district where the deposition is being taken. An application:

for an order to a deponent who is not a party shall be made to

the court in the district where the deposition is being taken.

b. Motion.

(1) If a party or other deponent which is a corpora-

tion or other entity fails to make a designation under

Rules 200(2) (b), 201(4) or 208; or

(2) if a party, or other deponent, or a person

designated to testify on behalf of a party or other

deponent fails:

(a) to appear before the officer who is to take

his deposition, after being served with a proper

notice; or

(b) to answer a guestion propounded or submitted

upon oral examination or upon written questions; or

(3) if a party fails: . )

(a) to serve answers or objections to interroga-

tories submitted under Rule 168, after proper

service of the interrogatories; or

(b) to answer an interrogatory submitted under

Rule 168; or

(c) to serve a written response to a request for

inspection submitted under Rule 167, after proper

service of the request; or

(d) in response to a request for inspection

snbmitted under Rule 167 fails to respond that



the discovering party may move for an order compelling a designa-

tion, an appearance, an answer or answers, or an order compelling

inspection in_accordance with the request. When taking a deposi-

tion on oral examination, the proponent of the question may

complete or adjourn the examination before he applies for an

order.

If the court denies the motion in whole or in part, it may

make such protective order as it would have been empowered to

make on a motion pursuant to Rule 166B.

c. Evasive or Incomplete Answer. For purposes of

this subdivision an evasive or incomplete answer is to be treated

as a failure to answer.

d. 'Disposition of Motion: Award of Expenses. If the

motion is granted, the court shall, after opportunity for

hearing, require a party or deponent whose conduct necessitated

the motion or the party or attorney advising such conduct or both

‘of them to pay the moving party the reasonable expenses incurred

in obtaining the order, including attorney's fees, unless the

court finds that the opposition to the motion was substantially

justified or that other circumstances make an award of expenses

unjust.

If the motion is denied, the court shall, after opportunity

for hearing, require the moving party or the attorney advising

the motion or both of them to pay to the party or deponent who

opposed the motion the reasonable expenses incurred in opposing

the motion, including attorney's fees, unless the court finds

that the making of the motion was substantially justified or that

other circumstances make an award of expenses unjust.

If the motion is granted in part and denied in part, the

court may apportion the reasonable expenses incurred in relation




trial court shall award expenses which are reasonable in relation

to the amount of work expended 'in obtaining an order compelling

compliance or in opposing a motion which is denied.

2. Failure to Comply with Order.

a. Sanctions by court in district where deposition is

taken. If a deponent fails to appear or to be sworn or to answer

a question after being directed to do so by a district court in

the district in which the deposition is being taken, the failure

may be considered a contempt of that court.

b. Sanctions by court in which action is pending. 1If

a party or an officer, director, or managing agent of a party or

a person designated under Rules 200(2) (b), 201(4) or 208 to

testify on behalf of a party fails to obey an order to provide or

4

permit discovery, including an order made under paragraph 1 of

this rule or Rule l67a, the court in which the action is pending

may make such orders in regard to the failure as are just, and

among others the following:

(1) An order disallowing any further discovery of

any kind or of a particular kind by the disobedient party;

(2) An order charging all or any portion of the

expenses of discovery or taxable court costs or both against the

disobedient party or the attorney advising him;

(3) An order that the matters regarding which

the order was madé or any other designated facts shall be taken

to be established for the purposes of the action in accordance

with the claim of the party obtaining the order;

(4) An order refusing to allow the disobedient

party to support or oppose designated claims or defenses, or

prohibiting him from introducing designated matters in evidence;

(5) An order striking out pleadings or parts

thereof, or staying further proceedings until the order is

obeyed, or dismissing the action or proceedings or any part
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thereof, or rendering a judgment by default against the

disobedient party;

(6) In lieu of any of the foreqoing orders or

in addition thereto, an order treating as a contempt of court the.

failure to obey any orders except an order to submit to a

physical or mental examination;

(7) Where a party has failed to comply with an

order under Rule 167a(l) requiring him to produce another for

examination, such orders as are listed in paragraphs (1), (2),

(2), (4). or (5) of this subdivision, unless the party failing to

comply shows that he is unable to produce such person for

examination.

In lieu of any of the foregoing orders or in addition

thereto, the court shall require the party failing to obey the

~order or the attorney advising him or both to pay the reasonable

expenses, including attorney's fees, caused by the failure,

unless the court finds that the failure was substantially

justified or that other circumstances make an award of expenses

unjust.

Cc. Sanction against nonparty for violation of Rule

167. If a nonparty fails to comply with an order under Rule 167

the court which made the order may treat the failure to obey as

contempt of court.

3. Failure to Comply with Rule 169.

a. Deemed Admission. Each matter of which an

admission is requested shall be deemed admitted unless, within

the time provided by Rule 169, the party to whom the request is

directed serves upon the party requesting the admissions a

sufficient written answer or objection in compliance with the

requirements of Rule 169, addressed to each matter of which an

admission is requested. For purposes of this subdivision an

evasive or incomplete answer may be treated as a failure to

answer.
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b. Motion. The party who has requested the admission

may move to determine the sufficiency of the answers or

objections. Unless the court determines that an objection is

justified it shall order that an answer be served. If the court

determines that an answer does not comply with the requirements

of Rule 169, it may order either that the matter is admitted or

that an amended answer be served. The court may, in lieu of

these orders, determine that final disposition of the request be

made at a pre-trial conference or at a designated time prior to

trial. The provisions of paragraph 4@ of subdivision 1 of this

rule apply to the award of expenses incurred in relation to the

motion,

C. Expenses on Failure to Admit. If a party fails to

admit the genuineness of any document or the truth of any matter

as requested under Rule 169 and if the party requesting the

admissions thereafter proves the genuineness of the document or

the truth of the matter, he may apply to the court for an order

requiring the other party to pay him the reasonable expenses

incurred in making that proof, including reasonable attorney's

fees. The court shall make the order unless it finds that (1)

the request was held objectionable pursuant to Rule 169(l), or

(2) the admission sought was of no substantial importance, or (3)

the party failing to admit had a reasonable ground to believe

that he might prevail on the matter, or (4) there was other good

reason for the failure to admit.

4. Failure to Make Supplementation of Discovery Response in

Compliance with Rule 166b. A party who fails to seasonably

supplement his response to a request for discovery in accordance

with paragraph 5 of Rule 166b shall not be entitled to present

evidence which the party was under a duty to provide in a

supplemental response or to offer the testimony of an expert

witness or of any other person having knowledge of discoverable

matter when the information required by Rule 166b concerning the

witness has not been disclosed, unless the trial court finds that

good cause sufficient to require admission exists.
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COMMENT: This is a new rule. Under the proposed
discovery rules, Rule 170 is deleted because Rule 215a is
revised to accommodate conduct in violation of Rule 167.
The proposed revisions to Rules 168, 170 and 2l15a are
intended to make it clearer under what circumstances the
most severe sanctions authorized under the rules are
imposable and would authorize the imposition of sanctions
(expenses) directly upon an attorney who is responsible
for violation of the discovery rules. It should be noted
that the new proposed Rule 215a departs from the conclu-
sion reached in the Lewis case [Lewis . Ill. Employers
Ins. Co., 590 S.W.2d 119 (Tex. 1979)]) and the reaffirma-
tion of that holding in the Saldivar case [Saldivar v.
Facit-Addo, Incorporated, 620 S.w.2d 778, 779 (Tex. Civ.
App. - EL Paso 1981, no writ)] because a motion to compel
answers and the violation of an order granting the motion
is prerequisite to the imposition of the more severe
sanctions set forth in paragraph 2 of the proposed rule.
On the other hand, an award of expenses, including
reasonable attorney's fees may be made in connection with
the granting of the motion to compel. See proposed Rule
215a(l) and (2).

The proposed rule attempts to bring all discovery
sanctions under one roof. It includes specific provisions
concerning the consequences of failing to comply with Rule
169. It also contains a section spelling out penalties
imposable upon a party who fails to supplement discovery
responses. In this connection, the proposal retains the
same standard currently set forth in Rule 168(7). While
this "good cause" standard has generated some divergence
of analysis in the appellate courts, the Committee on the
Administration of Justice believed that a more wooden
approach would be unwise. See Duncan v. Cessna Aircraft
Co., 632 S.Ww.2d 375, 384-385 (Tex. Civ. App. - Austin
1982, no writ); compare National Surety Corp. v. Rushing,
628 S.w.2d 90, 92-93 (Tex. Civ. App. -Beaumont 1981, no
writ) -- "it is equally clear that some discretion still
remains in the trial court despite the amendment [to Rule
168]; or stating the matter conversely, mandatory
exclusion of the testimony of the unnamed witness is not
required.”
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Rule 252, Application for Continuance

If the ground of such application be the want of
testimony, the party applying therefor shall make affidavit
that such testimony is material, showing the materiality thereof,
and that he has used due diligence to procure such testimony,
stating such diligence, and the cause of failure, if known;
that such testimony cannot be procured from any other source;
and, if it be for the absence of a witness, he shall state the
name and residence of the witness, and what he expects to prove
by him; and also state that the continuance is not sought for
delay only, but that justice may be done; provided that, on a
first application for a continuance, it shall not be necessary
to show that the absent testimony cannot be procured from any
other source.

The failure to obtain the deposition of any witness

residing within 100 miles of the courthouse of the county in

which the suit is pending shall not be regarded as want of

diligence when diligence has been used to secure the personal

attendance of such witness by the service of subpoena or

attachment, under the rules of law, unless by reason of age,

infirmity or sickness, or official duty, the witness will be

unable to attend the court, or unless such witness is about to

leave, or has left, the State or county in which the suit is

pending and will not probably be present at the trial.

COMMENT: The Committee on Administration of

Justice recommended that the last portion of

Rule 186 become a new and second paragraph of
Rule 252.

Consideration of this proposal should be in
the context of a recommendation by Judge Ben 2.
Grant that Rule 176 be amended to repeal the
limitation of subpoena for witnesses to persons
within 100 miles of the courthouse of the county
in which the suit is pending. Judge Grant states
that the limitation has "become obsolete because
of our modern mode of transportation."
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I1I. APPELLATE AND RELATED RULES

Explanation of Proposed Amendments to Appellate Rules

by Clarence A. Guittard

The following proposals are the result of a request by
Justice Pope to examine all the appellate rules and make sugges-
tions for any needed revisions and adjustments following our
1981 revisions. On the whole, no substantial changes in current
practice are proposed, although a number of curative amendments
are suggested. A summary of the proposals follows.

I. Rules Repealed

From my study, some rules would be repealed as obsolete
and unnecessary or because their material provisions would be
incorporated into other rules.

Rule 390 Party to File Own Transcript
Rule 392 Filed Transcript A Court Record
Rule 444 . Affidavit of Inability

Rule 449 Return of Execution

Rule 450 Officer Failing to Make Return
Rule 453 Conclusions of Fact and Law
Rule 454 To State Reasons for Reversal
Rule 455 Supplemental Findings

Rule 462 What Questions Certified

Rule 463 Certifying Dissent

Rule 464 Papers Sent to Supreme Court
Rule 506 Judgment Becomes Final

Rule 508 Affidavit of Inability to Pay
Rule 511 Execution

Rule 512 Execution Returnable

Rule 513 Officer Failing to Make Return

II. Clarifying-and Conforming Amendments

The following rules would be revised for the purpose of
clarity or to conform to current practice:

Rule 359 Petition for Writ of Error

Rule 361 Cost Bond on Writ of Error

Rule 366 When Party Fails to Comply

Rule 367 Insufficiency of Bond to Secure Costs
Rule 368 Judgment Stayed

Rule 387a Disposition on Motion or By Agreement
Rule 394 . Issuance of Process

Rule 396 Withdrawing Papers; Restrictions

Rule 398 Papers Not To Be Removed

Rule 399 Disposition of Papers When Appeal Dismissed
Rule 402 Docketing Causes

Rule 406 Evidence on Motions

Rule 407 Motion to Delay Cause

Rule 408 Notations of Motions

Rule 411 Submission in Order of Filing
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Rule 447 Execution on Failure to Pay Costs

Rule 448 Appellant to Recover Costs

Rule 451 Decision and Opinion

Rule 458 Motion and Second Motion for Rehearing
Rule 461 Questions of Law Certified

Rule 465 Motion to Certify

Rule 466 Instruments to Accompany Certificate
Rule 476 Consideration by Supreme Court

Rule 482 May Refer Case Back

Rule 484 When Application Dismissed or Refused
Rule 497 Order of Submission

Rule 505 Decision

Rule 507 : Mandate to Issue

III. Minor Practice Changes

In a number of rules, minor changes in current practice
are proposed:

(1) Rule 324 (Prerequisites of Appeal) would be amended
to give the trial judge an opportunity on motion for new trial to
consider factual insufficiency of evidence to support jury findings
which he has no opportunity to consider in rendering judgment.

_ (2) Rule 329b (Time to File Motions) would be amended

to provide that a motion for new trial or motion to modify the
judgment would be waived unless presented to the judge for a
ruling within sixty days after the judgment.

(3) In Rule 354 (Cost Bond or Deposit) the amount of
the cost bond or deposit would be raised to a more realistic
figure from $500 to $1,000.

(4) In Rule 355(b) (Party Unable to Give Cost Bond) the
failure of appellant to give notice of filing of an affidavit of
inability to give security for costs would result in extension of
the time for contesting the affidavit rather than nullification
of the affidavit.

(5) The provision of present Rule 364(e) (Supersedeas
Bond) requiring the trial court to fix the amount of a supersedeas
bond where the judgment is for other than money or property, as
in cases of permanent injunction, would be modified to authorize
the judge to deny supersedeas on filing of an appropriate bond by
the appellee.

(6) Rule 365 (Review of Bond or Deposit) would be
revised to authorize the appellate court to review for excessive-
ness the amount fixed by the trial court, and the additional cost
or supersedeas bond required by the appellate court pursuant to
Rule 365 would be filed with and approved by the clerk of the
trial court rather than the clerk of the appellate court, with a
certified copy filed in the appellate court.

(7) A provision would be added to Rule 376 directing
the clerk to disregard a designation of "all papers filed."

(8) Rule 377 (Statement of Facts) would be revised to
require the appellant to make a written request of designated
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evidence to the official reporter at the time of perfecting his
appeal. Also, provisions concerning preparation by the reporter
of a narrative statement of facts would be eliminated. Rule 380
(Free Statement of Facts on Appeal for Paupers) would be reworded
accordingly.

(9) Rule 430 (Amendment: New Appeal Bond or Deposit)
would be revised to provide for filing the new bond in the trial
court, with certified copy on appeal.

(10) Rule 442 (Mandate) would specify the time for
issuance of the mandate in lieu of the present confusing reference
to when the judgment "has become final."™ A similar change would
be made in Rule 507 (Mandate) with respect to the Supreme Court.

(11) Rule 446 (Recall of Mandate) would provide that in
lieu of a recall of the mandate from the party to whom it was
delivered, the clerk should give a notice to the clerk of the
trial court. A similar change would be made in Rule 510 (Mandate
Recalled) with respect to the Supreme Court.

(12) Rule 491 (Rules of Courts of Appeals Applicable)
would be broadened to provide that all rules prescribed for the
courts of appeals shall govern in the Supreme Court to the extent
applicable and not inconsistent with other rules.

(13) Rule 385 (Accelerated Appeals) would be amended to
authorize the appellate court to hear accelerated appeals on
original papers sent up from the trial court rather than on a
transcript prepared by the clerk.

IV. New Rules Proposed

(1) Proposed Rule 329¢ (No Notice of Judgment) would
reconcile the provisions of Rules 1l65a (Dismissal for Want of
Prosecution) and 245 (Assignment of Cases for Trial) with the
provisions of Rule 329b as recently amended. The procedure in
both of these exceptional cases would be made the same. Certain
provisions of Rules 165a and 245 would be deleted accordingly.

(2) Proposed Rule 363a (Preliminary Statement) would
authorize the courts of appeals to adopt a local rule requiring a
preargument conference procedure such as that said to be successful
in a number of other states to reduce docket congestion.

(3) Proposed Rule 377a (Premature Appeal) would obviate
dismissal of an appeal and the filing of a new appeal when an
appeal is taken from an order that is later changed or corrected
by the trial court.

(4) Proposed Rule 385b (Orders Pending Interlocutory
Appeal) undertakes to define the relative powers of the trial
court and appellate court pending an interlocutory appeal. For
the most part, the proposal codifies present law. Innovations
include permitting the trial court to dissolve 'a temporary
injunction (but not to issue another in its place), authorizing
the appellate court to issue temporary crders pending appeal to
preserve the parties' rights on motion rather than by original
writ, permitting further appealable orders to be brought up by
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supplemental record rather than by separate appeal, authorizing
the appellate court to issue its mandate immediately after its
decision.

(5) Proposed Rule 402a (Withdrawal of Counsel) would
define the procedure for withdrawal of counsel so as to provide
-protection for the client.

(6) Proposed Rule 443 (Court's Power Over Judgments)
would set a six-month limit on the appellate court's power to
change its judgment, which now seems to extend to the end of the
term. Proposed Rule 509 would give the Supreme Court similar
power for a period of one year.

(7) Proposed Rule 384 (Filing) would give a justice of

the appellate court the same authority to permit papers to be
filed with him as now given to trial judges by Rule 74.

V. Late Records

Amendments are proposed to conform Rules 385 (Accelerated
Appeals) and 386 (Time To File Transcript and Statement of Facts)
to the decision of the Supreme Court in B. D. Click Co. v. Safari
Drilling Corp., 25 Tex. Sup. Ct. J. 346 (June 2, 1982). The
amendment to Rule 386 would make explicit the Click interpretation
that the appellate court has no authority to consider a late
filed transcript or statement of facts, except as permitted by
Rule 2lc. Rules 389 (Transcript: Duty of Clerk on Receiving) and
389a (Statement of Facts. Duty of Clerk on Receiving) would
restore former provisions of these rules requiring the clerk to
examine the record for compliance with time requirements and
notify the appellant if the record is late.

As an alternative, a proposed amendment to Rule 2lc
(Extension of Time on Appeal) would authorize the. appellate court
to permit late filing of the statement of facts (but not the
transcript) if no objection is made within ten days or if appellant
shows affirmatively that the delay will not prejudice any other
party or interfere with the business of the court.

Another proposed amendment to Rule 2lc relates to timely
motions, which are not affected by the Click decision. This
amendment would relieve the appellate courts of a substantial
.burden under the present rule to determine the reasonableness of
explanations where a timely motion is agreed to or is not opposed.
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APPELLATE AND RELATED RULES

LIST OF GROUP II RULES

Rule Page
Guittard "Explanation of Proposed Amendments to
Statement Appellate Ruleg" ~—=—cee—e- ——————————— 81
Rule 21c Extension of Time on Appeal --—-~—=——e——- 87
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Rule 329b Time for Filing Motions ---—--=—c———eee--- 93
Rule 329c No Notice of Judgment -—-=-=—=-———-m————w-- 94
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RULE 21c, EXTENSION OF TIME ON APPEAL

"(a) [4¥}] An extension of time may be granted for late

filing in a court of appeals [eeurt-ef-eivii-appeais] of a

transcript, statement of facts, motion for rehearing, or appli-

cation for writ of error if an agreed motion or a motion

reasonably explaining the need therefor is filed within fifteen
[425}] days of the last date for filing as prescribed by the

applicable rule or rules. The court may grant the motion with-

out respect to the sufficiency of the explanation if no objection

is made within ten days after the notice proVided by Rule 409 is

mailed.'

(b) After the expiration of such fifteen day period, the

court may permit late filing of a statement of facts if no

other party objects within ten days after notice of such filing,

or if an affirmative showing is made that the delay will not

prejudice any other party or unduly interfere with the business

of the court.

(c) [4+2}] A motion for late filing of an application for
writ of error shall be filed in, directed to and acted upon by
the Supreme Court. A copy of the motion shall be filed at the

same time in the court of appeals, [eeurt-of-eivii-appeais] and

the clerk of the Supreme Court shall notify the court of appeals

[eeurt-ef—éivi}—appea}s] of the action taken on the motion by
the Supreme Court.

(d) [43¥] Motions for late filing of the other instruments
designated herein shall be filed in, directed to and acted upon

by the court of appeals [eeurt-ef-eivii-appeats] in which the

cause is pending. Any order of the court of appeals [eeurt-of

eivii-appeaits] granting or denying a motion for late filing of
any such instruments shall be reviewable by the Supreme Court
for arbitrary action or abuse of discretion{

Change by amendment effective , 1983: The provisions

in subdivision (a) concerning agreed motions and absence of
objection have been added, and subdivision (b) is new.
Comment: (1) The proposed amendment to subdivision (a)

would relieve the appellate courts of the considerable burden of
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RULE 21c., - Continued

evaluating explanations when the appellee agrees or has no
objection. Rarely do the motions in such cases provide infor-
mation showing the necessary information, such as when the
request for the statement of facts was made.

(2) The proposed subdivision (b) is alternative to the
proposals for amending Rules 385(d), 386, 389 and 389a to conform
to B..D. Click Co, v, Safari Drilling Corp., _  S.W.2d ___,

25 Tex. Sup. Ct. J. 346 (June 2, 1982). The rationale is that
since the jurisdiction of the appellate court has already been
invoked by perfection of the appeal and filing of the transcript,
the court should have control over what materials it considers

in deciding the appeal and what sanctions it applies for violation
of the rules. In this connection, compare Rule 415, which
provides that if the appellant fails to file his brief within

the time prescribed, the court may "decline to dismiss the appeal,
whereupon it shall give such direction to the cause as it may
deem proper." The rationale for applying a different rule to the
statement of facts is supported princivally by tradition.

(3) The same considerations may apply to the transcript,
but no change is proposed in this respect, since most delays
in this respect have been obviated by the provisions of Rule
376 requiring the clerk to prepare the transcript when the
appeal is perfected and deliver it to the appellate court
rather than to the appellant.

(4) The standard to be applied in considering a late
motion is specified in view of the Supreme Courtis concern for
the absence of such a standard in B, D. Click Co. w. Safari.

Drilling Corp., S.W.24 ;, 25 Tex. Sup. Ct. J. 346 (June 2,

1982). 1If the parties agree to the late filing, or no objection

is made, the court may still refuse to consider a late statement
of facts if it would unduly interfere with the business of the
court.

(5) No further deadline is provided on the assumption
that specification of any additional period would encourage

further delay. The court may prevent inordinate delay in
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RULE 21lc. - Continued

termination of litigation by routine procedures for dismissal
or affirmance on the court's own motion, as authorized by

Rule 387 (b).

[By Guittard]
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Rule 324. Prerequisites of Appeal

(a) Motion for New Trial Not Required. A point in a motion

for new trial is not a prerequisite to a complaint on appeal in

either a jury or a nonjury case, except as provided in subdivision

(b).

(b) Motion for New Trial Required. A point in a motion

for new trial is a prerequisite to the following complaints on

appeal:

(1) A complaint on which evidence must be heard such

as one of jury misconduct or newly discovered evidence or

failure to set aside a judgment by default;

(2) A complaint of factual insufficiency of the

evidence to support a jury finding;

(3) A complaint that a jury finding is against the

overwhelming weight of the evidence;

(4) A complaint of inadequacy or excessiveness of

the damages found by the jury; provided that a complaint of

excessiveness of damages may also be presented by a motion

to reform or correct the judgment.

(5) Incurable jury argument.

[A-metion-for-new--trial--shall-pet--be-a-prereguisite-Lo-the
rigitt--te-complaeitn-on-appeai;--tn-any -jury -or- nen—ury-cases---A-
metéu}n-fﬁn?-neﬁr-bﬁifﬁk—mayh43e-4&P}ed-{xr-afnk-pat%:rr-+h3wev1ﬁrr-afx}-thfr
omission--of -a-peiat--ta-sueh-mot ton- shalt -net--prectude--the-right
to-make-the-compladint-onappeaks--Notwithrstanding -the-foregotng-
te-shali-be-necessary-to--file-a-motieon-for-new-trial-inmr-order-to
Presenrtt-a complatnt--upern--whicir-evidence- must-pe-heard,--saucir-as
cne-of-Jury -migconduct-or-of-newiy-discovered-evidence]

(c) Judgment Notwithstanding Findings; Cross-Points.
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When judgment is rendered non obstante veredicto or notwith-
standing the findings of a jury on one or more special issues,
the appellee may bring forward by cross-point contained in his
brief filed in the Court of [€#wi-] Appeals any ground which
would have vitiated the verdict or would have prevented an
affirmance of the judgment had one been rendered by the trial
court in harmony with the verdict, including although not limited
to the ground that one or more of the jury's findings have
insufficient support in the evidence or are against the over-
whelming preponderance of the evidence as a matter of law, and
the ground that the verdict and judgment based thereon should be
set aside because of improper argument of counsel. The failure
to bring forward bf cross-points such grounds as would vitiate
the verdict should be deemed a waiver thereof, save and except
such grounds as require the taking of evidence in addition to
that adduced upon the trial of the cause.

Change by amendment effective :

The requirements concerning factual complaints of jury

findings and excessive and inadequacy of damages and

incurable jury argument have been added, and minor textual
changes have been made.

COMMENT: Since the court must render judgment on the
verdict if there is any evidence to support the findings of
the jury, the judge has no opportunity to consider whether
the evidence is factually sufficient to support such
findings. Since he may be in a better position to evaluate
the evidence than the appellate court, he should have an
opportunity to pass on these questions before they are
presented on appeal. The same problem does not arise when
the judge, rather than the jury, has found the facts.

[By Guittard]

NOTE BY POPE: I had also prepared a revised rule. Professor
Hadley Edgar has raised this same point. The present rule
has produced some confusion. Compare Brown v. Brown, 590
S.W.2d 808 (Tex. Civ. App.--Eastland 1979, no writ), with
Brock v. Brock, 586 S.W.2d 927 (Tex. Civ. App.--El Paso

1979, no writ). Also compare Howell v. Coca-Cola Bottling
Company of Lubbock, Inc., 599 S.W.2d 801, 802 (Tex. 1980),
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which disapproved Brock v. Brock. The Supreme Court more
recently wrote in Pirtle v. Gregory, 629 S.W.2d 919 (Tex.
1982) saying, ". . . one should not be permitted to waive,
consent to, or neglect to complain about an error at trial
and then surprise his opponent on appeal by stating his
complaint for the first time."

Professor Hadley Edgar recommends that the last
sentence of this rule be revised to read:

The failure to bring forward by cross-points such
grounds as would vitiate the verdict shall be deemed a
waiver thereof; [ -save-and-except-such -grounds-as-require-
+he taking ef-evidenee—in—addition—to that -adduced—upon -the-

4rial-of -the—cause] provided, however, that if a cross-

point is upon a ground which requires the taking of evidence

in addition to that adduced upon the trial of the cause, it

is not necessary that the evidentiary hearing be held until

after the appellate court determines that the cause be

remanded to consider such a cross-point.
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Rule 329b. Time for Filing Motions
(a) (No change.)
(b) (No change.)
(c) In the event an original or amended motion for new

trial or a motion to modify, correct or reform a judgment is not

presented to the court for a ruling within sixty days after judg-

ment is signed, it shall be considered waived; but such waiver

shall not affect the time for perfecting an appeal or writ of

error. If so presented, but not determined by written order

signed within seventy-five days after the judgment was signed, it
shall be considered overruled by operation of law on expiration
of that period.

(d) (No change.)

(e) (No change.)

(£) (No change.)

(g) (No change.)

(h) If a judgment is modified, corrected or reformed
in any respect, the time for appeal shall run from the time the
modified, corrected, or reformed judgment is signed, but if a

correction is made pursuant to Rule 316 or 317 after expiration

of the period of plenary power provided by this rule, no complaint

shall be heard on appeal that could have been presented in an

appeal from the original judgment.

Change by amendment effective
The provision for waiver of the motion if not
presented within sixty days has been added to
subdivision (c¢), and the last clause has been
added to subdivision (h).

COMMENT: (1) Since the time for appeal no longer runs
from the overruling of a motion for new trial, the
principal application of the amendment to subdivision
(c) would be when a motion for new trial or a motion to
modify the judgment is a prerequisite to the presentation
of a point on appeal. 1In such cases, as where jury
misconduct is alleged or where a motion to modify raises
a question not previously considered by the judge, the
motion should be presented to the judge for ruling.

(2) The proposed amendment would avoid opening the case
for a general appeal years after the time for appeal

has expired by the device of a corrected judgment nunc
pro tunc pursuant to Rule 316 or 317.
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RULE 329c. NO NOTICE OF JUDGMENT

(a) If neither the party adversely affected by a judgment

nor his counsel have had actual notice of the signing of the

judgment within twenty days after the judgment was signed, the

periods provided in subdivisions (a), (b), (d) and (g) of

Rule 329b, shall be deemed to have begun to run upon receipt by

such party orx his counsel of actual notice of the signing in the

following situations:

(1) when a claim for affirmative relief has»been

dismissed for want of prosecution, and neither the party

seeking such relief nor his counsel has had actual notice

of the court's intention to dismiss the claim for want of

prosecution, as required by Rule 1l65a, before the judgment

was signed; or

(2) When a contested case was tried in the absence

of a party and his counsel, neither of whom has had actual

notice of the setting of the case for trial, as required by

Rule 245, before the judgment was signed.

(b) Notwithstanding subdivision (a) of this rule, in no

case shall the period provided by subdivision (a), (b), (d) or

(g) of Rule 329b be extended to more than ninety days after the

judgment was signed.

(c) This rule shall apply only upon a showing by evidence,

on motion and notice, that the requirements of this rule have

_been met.

Source: This is a new rule embodying similar provisions of
Rule 165a and 245;

Comment: (L) The proposal would give the same treatment
to a party who had no notice of a setting for'trial as to a party
who had no notice of the court's intention to dismiss for want
of prosecution.

(2) The ultimate limit of ninety days provided by Rule 245
is proposed for both kinds of cases, rather than the six-months

limit of Rule 165a.
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RULE 329c. - Continued

(3) The twenty-day provision of Rule 1l65a is proposed on
the theory that in all such cases the party would have ten
days in which to file a motion that would extend the time for
the court to act under Rule 329b.

(4) Query: Should the limitations of Rules 165 and 245,
as embodied in subdivisions (a) (1) and (a) (2), be eliminated,
so that this rule would apply to all parties who have no notice
of signing the judgment within twenty days? This result would
be accomplished by deleting from subdivision (a) both sub-
divisions (1) and (2) and also the preceding phrase, "in the
following situations." 1In this form the rule would afford
relief when the clerk fails to send the notice pro&ided by
Rule 306d and the parties do not discover that the judgment has

been signed until after thirty days has run. See Petro-Chemical

Transport Inc. v. Carroll, 514 S.wW.2d 240, 243 (Tex. 1974);

Kollman Stone Industries, Inc. V. Keller, 574 S.W.2d 249 (Tex.

Civ. App. - Beaumont 1978, no writ).

[By Guittard]
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Rule 354. Cost Bond or Deposit .

(a) Cost Bond. Unless excused by law, the appellant shall

execute a bond payable to the appellee in the sum of $1000 [$560]

unless the court fixes a different amount upon its own motion or

motion of either party or any interested officer of the court.

If the bond is filed in the amount of $1000 [$506], no approval
by the court is necessary. The bond on appeal shall have sufficient
surety and shall be conditioned that appellant shall prosecute
his appeal or writ of error with effect[s] and shall pay all
costs which have accrued in the trial court and the cost of the
statement of facts and transcript. Each surety shall give his
post office address. Appellant may make the bond payable to the
clerk instead of the appellee, and same shall inure to the use
and benefit of the appeliee and the éfficers of the court, and
shall have the same force and effect as if it were payable to the
appellee.

(b) Deposit. 1In lieu of a bond, appellant may make a

deposit with the clerk pursuant to Rule l4c in the amount of

$1000 [$560-in-cash], less such sums as have been paid by appellant
on the costs, and in that event the clerk shall file among the
papers his certificate showing that the deposit has been made and
copy same in the transcript, and this shall have the force and
effect of an appeal bond.

(c) Increase or Decrease of Amount. Upon the court's own

motion or motion of anylparty or any interested officer of the
court, the court may increase or decrease the amount of the bond
or deposit required. The trial court's power to increase the
amount [ef-the -bend]| shall continue for thirty days after the.
bond or certificate is filed, but no order increasing the amount
[eE~the -bond] shall affect perfecting of the appeal or the juris-

diction of the appellate court. If a motion to increase the amount
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[ef~ the-bond] is granted, the clerk and official reporter shall
have no duty to prepare the record until the appellant complies
with the order [inereasing-the-bond]. If the appellant fails to
comply with such order, the appeal shall be subject to dismissal
or affirmance under Rule 387. No motion to increase the amount
[ef~ the bond] shall be filed in the appellate court until thirty
days after the bond or certificate is filed. |

(d) Notice of Filing. [4b3>] Notification of the filing of

the bond or certificate of deposit shall promptly be given by
counsel for appellant by mailing a copy thereof to counsel of
record or each party other than the appellant or, if a party is
not represented by counsel, to the party at his last known address.
Counsel shall note on each copy served the date on which the

appeal bond or certificate was filed. Failure to serve a copy

shall be ground for dismissal of the appeal or other appropriate

action if appellee is prejudiced by such failure.

Change by amendment effective -
The amount of the bond has been increased, and the
provision for dismissal or other sanctions for failure
to serve a copy on appellee has been added.

COMMENT: (1) The amount proposed is more realistic in
view of the increased costs since the $500 figure was
adopted in 1976. The increase will obviate some motions to
increase the amount.

(2) The effect of failure to notify appellee that an appeal
bond has been perfected has not been clear. The proposal
is consistent with Valley International Properties, Inc. v.
Brownsville Savings and Loan, 581 S.W.2d 222 (Tex. Civ.
App.--Corpus Christi 1979, no writ); Harrison v. Harrison,
543 S.W.2d 176 (Tex. Civ. App.--Houston [l4th Dist.] 1976,
no writ).

[By Guittard]

NOTE BY POPE: Judge Paul S. Colley recommends that we add
the words permitting the judge to increase the amount of
the bond on his own motion.
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Rule 360. Appeal by Writ of Error to Court of Appeals

A party may appeal a final judgment to the Court of

Appeals by petition for writ of error by complying with the

requirements set forth below:

l. Filing Petition. The party desiring to sue out a

writ of error shall file with the clerk of the court in which

the judgment was rendered a written petition signed by him or

by his attorney, and addressed to the clerk.

2. No Participating Party at Trial. No party who

participates either in person or by his attorney in the actual

trial of the case in the trial court shall be entitled to review

by the Court of Appeals through means of writ of error.

3. Requisites of Petition. The petition shall state
the names and residences of the parties adversely interested,
shall describe the judgment with sufficient certainty to identify
it, and shall state that he desires to remove the same to the -
Court of [€iw+4-}] Appeals for revision and correction;

4. Time for Filing. The writ of error, in cases

where the same is allowed, may be sued out at any time within

six months after the final judgment is rendered and signed.

5. Cost Bond or Substitute. At the time of filing

the petition, or within the six months provided by section 4,

the appellant shall file with the clerk an appeal bond, cash

deposit in lieu of bond, affidavit of inability to pay costs,

or a notice of appeal if no bond is required, as provided by

these rules for appeals.

6. Notice. When the petition for writ of error and

cost bond, or the clerk's certificate showing cash deposit in

lieu of bond, or affidavit of inability to pay costs, or the

notice of appeal, if permitted, is filed, the clerk shall notify

the parties by mailing a copy of the petition and bond, or the
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Paragraph 5 is present Rule 361 with words
added to cover other methods to perfect an appeal.
It also conforms the language to the holding that
simultaneous filing of the petition and bond are
not required so long as both are filed within six
months. Spears v. Brown, 552 S.W.2d 560 (Tex.
Civ. App.--Dallas 1977, no writ).

Paragraph 6 is the first long sentence of Rule
362 broken into two sentences.

Paragraph 7 is the last two sentences of
present Rule 362.

Paragraph 8 is Rule 363 shortened and modernized.

Rule 359 becomes section 1, Rule 360.
Rule 361 becomes section 5, Rule 360.
Rule 362 becomes sections 6 and 7, Rule 360.

Rule 363 becomes section 8, Rule 360.

[Prepared by Pope]

hkhkkhkkxhkkkhkkkxhhkkhkkkk*

Rule 359. Petition for Writ of Error.  Repealed.
Rule 361. Cost Bond on Writ of Error. Repealed.
Rule 362. Notice of Petition for Writ of Error. Repealed.

Rule 363. Appeal or Writ of Error Perfected. Repealed.
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. Rule 363a. Preliminary Statement

In order to manage the docket more efficiently and to

facilitate preliminary

abbreviations of the record, limitation of points on appeal, and

possible settlement, the appellate court may, by rule, require

the appellant to file with the appellate court, at the time of

perfecting his appeal or at some other specified time, a brief

statement of the nature of the case, the questions that probably

will be raised on the appeal, and other pertinent information.

Such rule may also provide the procedure for such conferences and

may direct the parties or their attorneys, or both, to appear for

a conference with a member of the court or other staff person

designated by the court. No member of the court or staff person

so conferring shall divulge any information obtained at the

conference to the justices of the court to whom the case may be

assigned.

Source: New rule effective .

COMMENT: Several states have programs for.
preliminary conferences to discuss settlement and
reduction of the scope of appeals. Such programs
are said to be successful in a substantial
proportion of appeals and thus to be important
factors in reducing docket congestion. For
maximum effect, the conferences should take place
early, before expenses are incurred for briefing
and preparing the record. Preliminary statements
from counsel have been found to be indispensable
to such a program. The First Court of Appeals in
Houston already has such a local rule.

[Prepared by Guittard]
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Rule 364. Supersedeas Bond or Deposit

(a) May Suspend Execution. Unless otherwise provided

by law or these rules, an appellant may suspend the execution of

the judgment [may—do-se] by filing [giwing] a good and sufficient

-

bond to be approved by the clerk, or making the deposit provided

by 'Rule l4c, payable to the appellee in the amount provided below,

[& sum—at least-the—amount—of the—jndgment,r&nteres{n-ﬁnd-tostsq
conditioned that the appellant shall prosecute his appeal or writ
of error with effect [+] and, in case the judgment of the Supreme
Court or Court of [Etvid] Appeals shall be against him, he shall
perform its judgment, sentence or decree[;] and pay all such
damages as said court may award against him;

(b) Money Judgment. When the judgment awards recovery

of a sum of money, the amount of the bond or deposit shall be at

least the amount of the judgment, interest, and costs.

(c) [+k¥] Land or Property. When [Whexed the judgment

is for the recovery of land or other property, the bond or deposit

shall be further conditioned that the appellant shall, in case
the judgment is affirmed, pay to the appellee the value of the
rent or hire of such property in any suit which may be brought
therefor.

(d) [$ed] Foreclosure on Real Estate. When [Where]

the judgment is for the recovery of or foreclosure upon real
estate, the appellant may supersede the judgment insofar [(im—so
£ar] as it decrees the recovery of or foreclosure against said

specific real estate by filing [giving] a supersedeas bond or

making a deposit in the amount to be fixed by the court below,
not less than the rents and hire of said real estate; but if the

amount of said supersedeas bond or deposit is less than the amount

of the money judgment, with interest and costs, then the appellee
shall be allowed to have his execution against any other property

of appellant.
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(e) [46)] Foreclosure on Personal Property. When

[Where] the judgment is for the recovery of or foreclosure upon
specific personal property, the appellant may supersede the
judgment insofar [4n-so-far] as it decrees the recovery of or
foreclosure against said specific personal property or by filing

[givingd a supersedeas bond or making a deposit in an amount to

be fixed by the court below, not less than the value of said
property on the date of rendition of judgment, but if the amount

of the supersedeas bond or deposit is less than the amount of the

money judgment with interest and costs, then the appellee shall
be allowed to have his execution against any other property of
appellant.

(£) [4{e)] Other Judgment. When [Where] the judgment

is for other than money or property or foreclosure, the bond or
deposit shall be in such amount to be fixed by the said court
below as will secure the plaintiff in judgment in any loss or

damage occasioned by the delay on appeal, [+] but the court may

decline to permit the judgment to be suspended on filing by the

plaintiff of a bond or deposit to be fixed by the court in such

an amount as will secure the defendant in any loss or damage

occasioned by any relief granted if it is determined on final

disposition that such relief was improper.

(g) [+£94 Child Custody. When [Where] the judgment is

one involving the care or custody of a child, the appeal, with or

without a supersedeas bond or deposit shall not have the effect

of suspending the judgment as to the care or custody of the child,
unless it shall be so ordered by the court entering the jugment.
However, the appellate court, upon a proper showing, may permit

the judgment to be superseded in that respect also.

(h) [4g)] For State or Subdivision. When [Whexe] the

judgment is in favor of the State, a municipality, a State agency,
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or a subdivision of the State in its governmental capacity, and
is such that the judgment holder hds no pecuniary interest 'in it

and no monetary damages can be shown, the bond or deposit shall

be allowed and its amount fixed within the discretion of the

trial court, and the liability of the abpellant [en—%be—bonéq

shall be for the [its] face amount if the appeal is not prosecuted
with effect. The discretion of the trial court in fixing the
amount [of the bend} shall be subject to review. Provided, that
under equitable circumstances and for good cause shown by affidavit

or otherwise, the court rendering judgment on the bond or deposit’

may allow recovery for less than its full face amount.

i) [4h)] Certificate of Deposit. If the appellant

makes a deposit in lieu of a bond, [where bond—is-permitted under

£his- rute—appel lant—may deposit with-the clerk Tash -equivalent
to-the—amount of the-required-bonds], [P]the clerk's certificate

that the deposit has been made shall be sufficient evidence thereof.

Change by amendment effective :
The provision authorizing the court to decline to permit
the judgment to be suspended has been added to sub-
division (f), and references to the deposit have been
made to conform to Rule l4c. The sections have been
redesignated. '

COMMENT: When a temporary injunction is granted, Rule
385(f) gives the trial court discretion as to whether

to allow it to be suspended by a supersedeas bond

pending an interlocutory appeal. Caldwell v. Kingsberry,
451 S.W.2d 252 (Tex. Civ. App.--Austin 1970, no writ).
'No such discretion exists in the case of a permanent
injunction, although one of the grounds for injunctive
relief may be inadequacy of the remedy of damages,

which would be the only recovery on the bond. Burgher

v. Chrisman, 604 S.W.2d 536, 537 (Tex. Civ. App.--Dallas
1980, no writ). On the other hand, unlimited discretion
to permit suspension of a permanent injunction would be
inappropriate in the absence of a bond to protect the
defendant in the event of a reversal, as in the case of

a temporary injunction. Consequently, the present
proposal would authorize the court to deny the supersedeas
on filing of a bond by the plaintiff.
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This proposal would facilitate the policy of the
appellate courts to encourage trial courts and lawyers
to accelerate trial of injunction cases on the merits
in lieu of temporary injunction hearings and appeals.
This policy may be frustrated if the plaintiff prefers
to have a temporary injunction because a permanent
injunction, however promptly it may be granted, could
be superseded pending appeal. See Burgher v. Chrisman,
supra.

[Prepared by Guittard]
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RULE 365. REVIEW OF BOND OR DEPOSIT [ABPBI¥IONAR-BONB]

(a) Sufficiency. The sufficiency of a cost or supersedeas

bond or deposit shall be reviewable by the appellate court for

[and~-said-eourt-may-require-additionat-bond-er-seeuriby-in-case
ef-the] insufficiency of the amount [ef-said-berd] or of the

sureties [thereer] or of the securities deposited, whether arising

from initial insufficiency [£fixing-ef-an-inadequate-ameunt-in-the

triat-eenrt] or from any subsequent condition which may arise
affecting the sufficiency of the [saxd] bond or deposit. The
court in which the appeal is pending shall, upon motion [preper]

showing [e£] such insufficiency, require [the-giving-ef] an

additional bond or deposit to be filed in and approved by the

clerk of the trial court, and a certified copy to be filed in

the appellate court.

(b) Excessiveness. In like manner, the appellate court may

review for excessiveness the amount of the bond or deposit fixed

by the trial court and may reduce the amount if found to be

excessive.

Change by amendment effective ’ 1983: Appellate

review is extended to a deposit in lieu of bond, and to excessive-
ness of the amount. The additional bond is to be filed in the
trial court, andia certified copy in the appellate court.

Comment: (1) The proposal states the current practice with

respect to deposits in lieu of bond. Driscoll Foundation v.

Nueces County, 445 S.W.2d 1, 2, n.l (Tex. Civ. App. - Beaumont)

writ dism'd and ref'd n.r.e., 450 S.W.2d 320 (TEx. 1969). See

Woods Exploration & Producing Co. v. Arkla Equioment Co., 528

S.W.2d 568, 570 (Tex. 1975) (extending Rule 430 to deposits in
lieu of bond).

(2) Review of sufficiency of the deposit would also extend
to review of sufficiency of securities deposited in lieu of bond
under Rule l4c.

(3) Clerks of appellate courts are not trained or equipped
for the approval of bonds, which is routine for clerks of trial
courts. Conseqguently, it is proposed that the appellant be

required to file the additional bond in the trial court and a

~/0P -



RULE 365. - Continued

certified copy in the appellate court.
(4) No remedy is now available if the trial court prevents

supersedeas by requiring an excessive bond. Harrington v. Young

Men's Christian Association, 440 S.W.2d 354, 357 (Tex. Civ. App. -

Houston [lst Dist.] 1969), rev'd on other grounds, 452 S.W.2d 423

(Tex. 1970).

[Prepared by Guittard]
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Rule 366. When Party Fails to Comply
[Bpen—-Eativre-to-eompiy-with-the-rule-o£-the-court
erdering-the-exeention-of-said~additional-supersedeas-bond-within
a-pericd-of -twenty-days-after-such-ordec-is-served,-the-courk-in
whieh-satd-appealt-or-writ-of-error—-trs-pending-shatt-rssue-an
eEéef—Ee-éhe—épiak—eeafer—éifeeeing-ef—pefmieeiag—éhe—issaanee?eé
executton-on-the-judgment-appeated-fromy-bot-sard-appear-or—wrrit
of-errer-shatt-ret-be-dismissed;-but-eontinved-upon-the-doeket-as
if-said-cause-had-been-appealed-or-writ-of-error-granrted-upon
ccst_bond,;pnouided_the_clezk_oﬁ_the—eeare—in—whieh—said—appea}
OF-wEtt-0f-error—-is-pending-is-satisfied-that-the-eriginal-bord
t+s-stitl-suffietent-when-eonsidered-as—a-eost-bondr)

If the appellate court requires additional bond or

other security for supersedeas, execution of the judgment shall

behsuspended for twenty days after the order is served. - If the

appellant fails to comply with the order within that period, the

clerk shall notify the trial court that execution may be issued

on the judgment, but the appeal shall not be dismissed unless the

clerk finds that the bond or deposit is sufficient under Rule 354

to secure the costs. The additional security shall not release

the liability of the surety of the original bond.

Change by amendment effective
The rule has been rewritten.

' COMMENT: The proposal makes no change in the
current practice, but makes clear that suspension
of the judgment continues for the period allowed |
to comply with the order requiring additional bond.

[Prepared by Guittard]
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Rule 367. Insufficiency of Bond to Secure Costs

[Beré-Insufficient-as-Cost-Bond]

[Er-the-event-that-said-elerk-shall-consider-the-original
supersedeas-bond-insufficient-whenr-eorsidered-as_a-cost-bonrd,
ther-the -said-appealr-er-writt-of-error-shatlt-be-dtsmissedr-untess
éhe-appeLLant-witth-twenty-days;aﬁbep—notice-senued_by-the_clenk
that-the-satd-pond-rs-deemed-tnsuffictent-for-the-purpeses-of-the
cost-bondr-shatt-execute-a—new-bond-satisfactory-te-sueh-eterksy
suéﬁLeLenb—ée—seeuge—ébe—payménéa@ﬁ—the-e@sts-tbepeteﬁepe-aeepuedr
or-that-may-thereafter—acerue-in-the-further-prosecution-of-such
appeal-oe-weit-0f-errok.--The-giving-of-said-additional-original
benrd-or-bords-shaltl-pot-release-the-tiabitity-of-the-sureties-on
the-originpal-supersedeas-bonrdy]

If the clerk finds that the original supersedeas bond

or deposit is insufficient to secure the costs, he shall notify

appellant of such insufficiency. If appellant fails, within

twenty days after such notice, to file a new bond or make a new

deposit in the trial court sufficient to secure payment of the

costs in compliance with Rule 354 and to file a certified copy of

the bond or certificate of deposit in the appellate court, the

appeal or writ of error shall be dismissed. ‘The additional

security shall not release the liability of the surety on the

original supersedeas bond.

(X3

Change by amendment effective
The rule has been réworded and the reference to the
deposit has been added.

COMMENT: No change in prevailing practice.

[Prepared by Guittard]
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RULE 368. JUDGMENT STAYED

Upon the filing and approval of a [the]proper supersedeas

bond or the making of a deposit in éompliance with Rule 364

or Rule 365, execution of the judgment, or so much thereof as

has been superseded, 'shall be suspended [stayed], and if [sheuld]
execution has [kRave] been 'issued [thereer], the clerk shall
forthwith issue a writ ofvsupersedeas.

Change by amendment effectiﬁe , 1983: The reference

to the .deposit has been added, and minor textual changes have

been made.

Comment: No change in current practice.

[Prepared by Guittard]

— 1R~



RULE 376. TRANSCRIPT

Upon perfection of an appeal or writ of error, as provided

by Rule 363, [the-filing-ef-the~cost-bend-er~depesit] the clerk

of the trial court shall prepare under his hand and seal of the
court and immediately transmit to the appellate court designated
by the appealing party a true copy of the proceedings in the

trial court, and, unless otherwise designated by agreement of the
parties, shall include the following: the live pleadings upon
which the trial was held; [the-erder-ef-the-eeurt-upen-any-metrions
er-exceptiona-as—-teo-whieh~-ecemptaint-is-mades+] the charge of the
court and the verdict of the jury, or the findings of fact and
conclusions of law; bills'of exceptions; the judgment of the court;
the motion for new trial and the order of the court thereon; the
notice of limitation of appeal with the date of giving or filing
the same; any statement of the parties as to the matter to be
included in the record; the bond on appeal or the certificate,
affidavit, or notice in lieu of bond; a certified bill of costs,
including the cost of the transcript and the statement of facts,
if any, and showing any credits for payments made thereon; and

any filed paper either party may designate as material, but the

clerk shall disregard any general designation, such as one for

"all papers filed in the cause." [When-a-eest-bernd-er-deposit-is

éxeaseé-—by—iaW7—the—e}erk-shai}—eempiy—with—this—ruie—upen—the
£iting-of-a-notice-of-appeal-£filted-pursnant-to-Rute-356+
[When-an-affidavit-of-inabiliety-to-pay-or-seeure-costs-of
appeat~is~-£fited;-the-elerk-shalti-ecempty-with-this-rute-when-the
prescribed-peried-has-passed-witheuk-cortest;-or-when—-a-coentest
has-been-£filed-and-everruied-pursuant-te-Ruie-355<s] If no

édditional papers are designated by any party when the appeal has

been perfected, the clerk shall treat the perfection of the appeal

as a designation by the appellant of the papers specified in this

rule and shall include any additional papers designated before

the transcript has been completed.

Change by amendment effective , 1983: The last

sentence has been added and minor textual changes have been made.
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RULE 376 - Continued

Comment: (1) This proposal would not change the present
practice, but would make explicit the clerk's duty to prepare
the transcript without waiting for designations by the parties.

(2) The provision that the clerk shall prepare the transcript
"upon perfection of the appeal" would obviate separate provisions
for the various methods of perfecting an appeal.

(3) The requirement to include "the érder of.the court upon
any‘motion or exception as to which complaint is made" would be
deleted because the clerk has no means to determine what com-
plaints will be made on the appeal.

(4) The direction to disregard géneral designations is
proposed because attorneys and clerks have persisted in this
practice, notwithstanding occasional taxing of costs to the

prevailing party under Rule 382,

[Prepared by Guittard]
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Rule 377. Statement of Facts

(a) Appellant's Request. 1In order to present a statement

of facts on appeal, the appellant, at or before the time of per-

fecting the appeal, shall make a written request to the official

reporter designating the portion of the evidence and other

proceedings to be included therein. A copy of such request shall

be filed with the clerk of the trial court and another copy served

on the appellee,

(b) Appellee's Request. 'Within ten days after service of

a copy of appellant's request, any party may in the same manner

request additional portions of the evidence and other proceedings

to be included.

(c) [4b)}] Abbreviation of Statement. All matters not
essential to the decision of the questions presented on appeal
shall be omitted. Formal parts of all exhibits and more than one
copy of any document appearing in the transcript or the statement
of facts shall be excluded. All documents shall be abridged by -
omitting all irrelevant and formal portions thereof.

(d) Partial Statement. If appellant requests or prepares

a partial statement of facts, he shall include in his request or
proposal a statement of the points to be relied on and shall
thereafter be limited.to such points. If such statement is filed,
there shall be a presumption on appeal that nothing omitted from
the record is relevant to any of the points specified or to the
disposition of the appeal. Appellee may designate additional
portions of the evidence to be included in the statement of facts.

(e) Unnecessary Portions. If either party requires [im

either narrative or-guestion-and-<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>