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, ~ Addition .
. .merits and requests for offici . T T 2% ietion
" ..at the prehearing conference. A : ES “ommercialt4) .
date prior to the hearingon the » - NOTICE OF MEETING : : *" - over
“~for the exchange of witness list w OF $250,000
“prospective testimony, and RULE S ADVISORY COMMITTEE P
" .. documentary evidence pursua o el
- . [ 118%
Interested members of the gen: Texas Register Do
tend the hearing are encourage November 2, 1982 l
office of the TACB in Austin, : ; e T I 18
or the regional office in Odess ‘ - Lo ;
:two prior to the hearing datein  -..- < - }, e -
ting since continuances are gra.ew-vewee e i 22.94%

" tssued in Austin, Texas, on October 21, 1982.

. _TRD-828233  __ Bill Stewart, P.E.
' _* Executive Director
Texas Au’ Control Board

F'led October 26 1982

exx. 354

‘Banking Department of Texas
Apphcatuon To Acqunre Control of
~a State Bank

Texas Civil Statutes Amcle 342-401a requxres any per-
son who intends to buy control of a state bank tgfile
an application with the banking commissionerAfor the
" - commissioner’s approval to purchase controyof a par-
‘ticular bank. A hearing may be held if th apphcauon
" .7 is denied by the commissioner.

~On October 19, 1982 the banking commjssioner recewed
_an application to acquire control of Afnerican Bank of -

.. Additional information may be obtaided from Rc;ben E.
- Stewart, 2601 North Lamar, Austm, exas 78705, (512)
475-4451.

.Issued in Austin, Texas on Octobér 19 1982

TRD 828118 ° 0. A. Cassity
Assistant Geneyal Counse!
Bankmg Depan ent of Texas

. F:Ied October 20, 1982
* For further information, please calt (51 2 475 4451.

Office of Consumer Credit
Commissioner
Rate Celhngs )

Pursuant to the provisions of House Bnll 1228, 67th
Legislature of Texas, Regular Session, 1981, the consumer
credit commissioner of Texas has ascertained the follow-
ing rate ceilings by use of the formulas and methods
described in Texas Civil Statutes, Article 1.04, Title 79,
as amended Texas Civil Statutes, Article 5069-1.04.

- For further information, please call (512) 451 5711 _' e
. N Tl lssued in Austm. Texas, on October 25, 1982

‘Annual® Rate Ceiling - ©

. ments to Texas Rules of Civil Proeedure -

Commerce, Grapevine, by Ronnje THomas, Lubbock. S-'«,

- Announcement of Meeting -

10/01/82 12/31/82 ‘:.. 24%

Dales sc( out above are mclusnve

Credit for personal, family, or hwschold use. B -
Credit for b cial, or other similar papog_
Same as (3) above, empl excluding credit for agriculiural use. - LT
Only for opea md as dzﬁned in Texas Civil Statutes, Article 5069-1.01(0.

Sam Keuy

- m-szs194 :
L A.Consumer Cmdn Commxssmner

Flled October 25 1»982 sl R
12) 475f_21 ‘l 1.

e qu further mfo:mamm‘iﬂeﬁe‘c

‘Supreme Court of Texas

_The Rules Advisor)} Committee of the Supreme Court of
- Texas will meet at the Texas Law Center, 1414 Colorado
* Street, Austin, on Friday and Saturday‘, November 12 and
- 13,71982, at 9:30 a.m. daily, to consider proposed amend-

- For further mformanon contact C Raymond Judice, Ad—
. ministrative Director, Office of Court Administration, = -
- 1414 Colorado Street Austin, -,Texas 78_711, (512)

475—2421

Issued in Austm, Texas on October 21 1982

+ TRD-828195 Jim Hutcheson -
... ... . Chief Counsel e
Offlce of Coun Adm:nustratlon C

" Filed: October 25 1982 :
. For further information, please call (512)

~

E Employees Retlrement System of

[}

Texas L
Consultant Proposal Req‘uest

v -

In accordance with Texas Civil Statutes, Article 6252-1 Ic,
and Texas Insurance Code, Article 3.50-2, the board of
trustees of the Employees Retirément System of Texas

l

November 2, 1982 7 TexReg 3899
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MINUTES

ADVISORY COMMITTEE
FOR
THE SUPREME COURT OF TEXAS

NOVEMBER 12-13, 1982 -- 9:30 A.M.

MCCLESKEY: I would 1ike to call to order the meeting of the

Supreme Court Advisory Committee on the Rules of Civil Procedure. We
welcome each one of you to the meeting and express to you the sincere
appreciation of the fact that you have come here without compensation,
at your own expense, and spent timé preparing for the meeting and
reviewing the agenda. 1 know that you can find more profitable things
to do so far as economics are concerned, but Tet me point out to you
that you have not been chosen casually to serve upon this committee
rather you are invited here by the highest court of our State, the
Supreme Court of Texas, you have been carefully chosen, a select
group, privileged to make some real contributions to the
administration of justice. We do appreciate your being here and being
on time. I have two announcements I would like to make. The
proceedings will be recorded. The notices sent to you indicated that
we would meet in é different room for tomorrow, but rather than that
we shall continue here because the meeting that had updated us that
had been misscheduled for this room prior to the time we had asked for
it has been cancelled and we shall continue here tomorrow. I believe
you will find this room to be a more comfortable room. If you care to

you can leave your briefcases here overnight. So far as parking is



concerned the parking building will be closed and locked at 6:00
o'clock this afternoon. In addition to that it will be closed and
locked tomorrow at 12:00 o'clock and so on Saturday it's particularly
important that you do not get your car locked up in that parking
building, you wouldn't want to stay here until Monday morning.

We have present this morning with us some of the court members
and others will be here during the day. 1 see Judge Campbell back
here, I earlier saw Judge Wallace, Judge Barrow is here, Judge Sears
McGee is here also. We will recognize Judge Pope in just a few
minutes, but before doing that I would like to welcome to the
Committee some new members that we have. This is the first time you
have attended our meeting, Mr. David Beck of Houston, David would you
hold your hand up? Here he is over here. Professor Newell Blakely of
the University of Houston; he is here on this side of the table;
Professor William V. Dorsaneo, III of Dallas, Bill is up here at the |
head table, Professor J. Hadley Edgar of Lubbock, Hadley we're glad to
have you here. We also have Franklin Jones. Franklin I tell you I'm
impressed with these judges but I'm impressed with the good 1awyers
too, incidentally. 1It's good to have you here this morning. Mr.
Steve McConnico of Austin, he's back here; Rusty McMains, he's from
Corpus Christi, formerly of Houston, it's good to have you. Mr.
Harold Nix, he's from Daingerfield, Texas and Mr. Sam Sparks of San
Angelo. Sam Sparks of El Paso will you hold up your hand to make sure
we don't get mixed up? And is Mr. Sparks of San Angelo here? I don't
believe he's here yet, but he will be.

At this time I would like to recognize Judge Jack Pope. As you

know Judge Pope went on the Supreme Court of Texas in 1965, and on May



16, 1975 became the liaison member of the Court to work with this
Committee. Undoubtedly he is the most knowledgeable man ;oncerning
the Rules of Civil Procedure that I know. He works diligently upbn
this as he does all of his other work. He has prepared this agenda

. that you have before you, and I can assure you that I feel Tike an
expert up here with him at my right side. Judge Pope has been
assisted in this by his Administrative Assistant, Peggy Hodges, who
sits second chair on my right. She has worked with us consistently
down through the years and Peggy you have done a good job and we
appreciate it. Judge Pope undoubtedly has a few remarks he wou]dVIike

to make. At this time I would like to recognize Judge Jack Pope.

POPE: On behalf of the Supreme Court we appreciate very much your
presence, your work of the past, and your ongoing dedication to this
very important project concerning the Rules. I want to say to all of
who are here that the party this evening Allene and I will give
honoring you, your wives, your bodyguards, or whoever, will be at 7:00
o'clock at the Austin Club. The dress is business suit, dinner dress
if the ladies want to wear a Tong dress that's fine, nowadays
everything goes, but those are the general instructions that Allene
told me to give you. I know that we have a long way to go. Much work
has gone into this. [ wish I could say this is my product, but is
Peggy's assembly of the work of many names that you have already

read in this agenda. [ was thinking yesterday, that probably in the
history of Rules and in the history of Texas, there has never been
gathered together a per"capita more qua]ifiéd, more gifted, more

scholarly group than those of you who are right here. We do not want



to get ourselves in the position of making too many rules. I know the
Bar and Bench are going to have to have some rest, because we hit them
pretty hard on January 1, 1981. Hopefully we can get the bugs out of
what we regarded at that time as some far-reaching changes, particu-
Tarly on the appellate level and this trip we are trying to get the
bugs out of that and to smooth things up, and I don't know whether it
has occurred to you, but we have now gone through almost all of the
rules and have brought them into this century - a thing that has
needed to be done. 1 already can see somé areas that my successor and
you and your successors will need to attack, but if we can jab af this
product thatiis before us, I think that we will contribute to the
simplicity of the trial and appeal cases. The Supreme Court appre-

ciates your work.

MCCLESKEY: Thank you Judye Pope, I feel it hard to stand in response
to that but beginning now, we are getting into the work of the'
Committee, and I think you will find those of you who are attending
for the first time, that you'll find open generally frank discussion
taking place here today, you will find an attitude of trying to find
the right answer rather than to carry a point. Those of you who have
served on the committee before can verify with me that when we get
through I think you will continue to be proud of the fact that this
Committee does have a considerable amount of input in that the Court
rather consistently promuigates rules that we can look back upon, and
upon which this Committee has acted. With that beginning let me sit
down and get to work here. You are already familiar with the agenda,

the fact that it's divided into four groups of rules. The general



nature of those four groups is indicated in the material forwarded to
you earlier. I would like for us to follow the practice here today of
taking one group at a time, and I hope we can finish the first group,
this group one on discovery procedures, by noon or shortly after noon.
After which time we will go directly to group two, the appe]]atg
rules. With respect to this group one you will find that it has been
thoroughly worked by the Committee on Administration of Justice and a
number of subcommittees that have been there formed, have been in
operation., About three years work has goﬁe into the Rules that you
have before you, and I have high hopes that it will not be necessary
to discuss in detail every one of these rules. On the other hand we
are anxious for you to be able to comment on any rule that you feel
that it is necessary to be commented upon. The Supreme Court Justices
who are here are interested in your comments, the comments and the
reasons you give undoubtedly throw light upon the subject for them tol
finally take action. We do want to work with the rules that you want
to work with, but in a effort to get this started, I have asked Luke
Soules from San Antonio, to begin our discussion by outlining for us
the needs for changes in this group of rules, the goals that were
sought to be attained, methods of trying to reach those goals,
pointing out the rules that are merely in the nature of editing the
old rules without any substantive changes and on the other hand the
rules which do contain substantive changes. After Luke makes his
introductory remark, we are going to ask you to list for us the rules
at that time that you think need specific discussion. We are going to
list those and give them—priority along with those the group discusses

in going through our discussion. Luke, at this time I say to you I



have watched your work your's and Bill Dorsaneo's work, Bill Dorsaneo
serves as the spokesman for +his task force.

I've watched the work of you and youf subcommittees. | have been
most impressed by the thoroughness with which you've undertaken the
job, the organization that you've set up to handle it, review and
continuing review of suégesfed changes. | feel like a real expert

Just sitting next to you.

POPE: George will you let me interrupt you Jjust one minute. |
neglected to introduce Ray Langenberg at first, stand up Ray if you
will over there and Gary Thornton. They are two of the young lawyers
over in our Court who try to make me and us look good. |If you need
anything, a trip out fo the airport, or whatever, why call on those

gentlemen and they will help you.

MCCLESKEY: You know one other introduction, is Judge Judice still
here? Yes, he's back here. Judge serves as the Administrative
Director and has set up this meeting here and has made arrangemen+s
for the recording. | believe he is in charge of the printing of the
materials, and generally sees to it that the work is done that makes
the Committee operable and effective. Jim Hutcheson of the same
office here will be with us full +ime, | think Ray Judice is going to
leave us before too ]ong to take care of other matters. Jim, we're
glad to have you here also. Luke, pardon the interruption.

SOULES: 1+'s really a privilege for me fo be here with you

outstanding lawyers to take care of this very important business or



try to help take care of this very important business that we're here
about with the court. Starting with the discovery effort, I think
some background may be helpful. Three years ago the Committee on
Administration of Justice of the State Bar responding to some felt
need to look into the discovery rules, appointed one subcommittee of
about I guess, ten people, and those ten people worked through that --
what would that be 81-82 this last one 80-81 -- 79-80 fiscal year
virtually without a report because, the more that subcommittee got
invclved into looking at the rules, the mére it was like, oh.like, the
tar baby. You could put em down, you couldn't really make a report.

We wound up that year stating several problems we felt with the
organization of Rules of Discovery, and maybe some problems with the
interpretations of the Rules of Discovery and recommending that the
discovery effort be given top priority for the following year which
was 80-81. In the Committee on Administration of Justice's 80-81
fiscal year, almost the entire general committee made up the discovery
subcommittee, and the discovery subcommittee had ten sections. One of
which for example, was that headed up by Patricia Hill of Dallas, to
make a comparison in jurtaposition of every Federal Rule of Procedure
with the counterpart state rule of civil procedure, so that as we went
forward with our effort we would have a comparison readily before us.
And then we had a section Took at interrogatories rules, deposition
rules, another for the deposition rules, another for the request to
admit rules, another for the request for production rule, one on
sanctions, one on protective orders, one on scope, and the scope
section turned out to be the one had the largest effort expended

overall. Those sections served that year and came out with reports at
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the end of that year which became the foundation for the work of the
Committee on Administration of QUstice in the year 81-82 just over.
Those foundation reports then were the subject, together with several
other rules which we will get to talk to tomorrow, this miscellaneous
group of rules that the committee dealt with. But the primary effort
of the entire 81-82 fiscal year was on discovery and what had been
done two years ago was just a foundation. We held nine meetings in
fiscal year 81-82; that is almost 20% of the Saturdays of the lawyers
that served for that entire year. We had.tremendous turn out ranging
in attendance from 40 approximately 40 to over 50 lawyers which
comprised by far the majority of the Committee on Administration of
Justice. The participation was very remarkable, and to give you an
idea of the cross section of the people that did come almost without
exception, and give input into this effort, I'm just going to name a
few to give you an idea of the cross-section of the Bar, and the crosé
section of the State of Texas, which was regularly represented. Judge
Curtis Brown of Houston, Jim Milam of Lﬁbbock, Orville Walker,
Professor Walker from San Antonio, Jack Eisenbery who now is ther
present chairman of the Committee on Administration of Justice from
Austin, Pat Hill I've named from Dallas, David Kidder from Dallas,
Richard Mithoff of Hduston, Blake Tartt, Jim Branton San Antonio,

Royal Brin of Dallas, Mike Hatchell of Tyler, and Judge George

* Thurmond of Del Rio. So we had lawyers from East Texas, West Texas,

South Texas, Dallas, and Morth Texas, Houston, we had judges, we had
lTawyers on the plaintiff side, we had lawyers on the defense side, we
had lawyers that engage Brimarily in business litigation, and because

we had high attendance of lawyers from that cross-section, we had a

-8-



real active give and take exchange of ideas and a hammering out of
understanding of the rules as they existed and a revealing of what
problems should be addressed, a culling of those problems that were
revealed in terms of deciding that they really were not a problem or
they were best handled by the way the rules were already, down to
those we felt were problems and are addressed, and there are not too
many .of those as a matter of fact in terms of real changes in the
meaning of the rules as opposed to the organization and verbiage of
the rules. |

For an example of organizational difficulty, the Deposition Rules
that are in your rule book that you are using now, are scattered from
rule 176 through rule 215a. They are touched by almost, but by rules
that scatter through that 40 odd rules. The Deposition rule that is
in your agenda is one rule, and it pulls together, or attempts to pull
together those many rules that are scattered through there. 1It's beén
awhile since I was a beginning lawyer, I don't know whether I've
learned much in the meantime, but, it's very difficult to pull
together all there is about depositions when you're first starting
into taking depositions if you just have this set of rules that we are
using now, because you turn from page to page and read and read and
read, and find phrases and words and entire rules that affect the
deposition but they're not pulled together. They now have been by the
work of_the Committee on Administration of Justice reported here.

Scope was-partia11y contained in one single rule, which was

supposed to be the Scope Rule, but itvwas also scattered into the rule
on request to admit, the rule on request for production, the rule on

interrogatories, and otherwise. So you have to select a procedural
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vehicle in some instances in order to reach the information that you
wanted as a matter of scope, because you couldn't get it through
another procedural vehicle. It was available by way of discovery, but
you had to do it right, and so you had to read all the various
vehicles to understand and read the scope rules from there in order to
know how do I go about getting it. Scope now is contained in a sinyle
rule. There are peculiarities of certain vehicles that give those
vehicles a little bit of special treatment in some aspects with regard
to scope, but those exceptions are in the.Scope Rule. Here is the
general scope of discovery of Texas, and if you use a request to "
admit, you can also reach this this, but it's all in oné rule,

Nothing hopefully has been obscured elsewhere. Sanctions say, there
were certain sanctions for one kind, for failure to do some things in
discovery and others for failure to do other things in discovery. MNow
then there is only one set of sanctions, and those sanctions apply to
all refusals and failures or abuses of discovery. Texas provided no
way in its rules to do foreign discovery. We found through the good
work of Doak Bishop, who has written law review articles in the area
of discovery in other sister states, in foreign discovery, that there
is a Haig Treaty that tells civil Titigants how they can make
discovery in foreign countries who are parties to the Haig Treaty.
But, the foundation for being able to use the Haig Treaty is you must
have rules and statutes in your state in order to key into those
procedures of international treaty, but we had none, and the Committee
on Administration of Justice had written in the rules that are here
now which will allow us to reach those international treaty

provisions, and with the world shrinking in terms of business affairs

-10-
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in particular. That certainly seems to be a substantial contribution
from the Committee and from Doak Bishop. Later you will also see that
he keyed our service rules to meet the same international treaty
provisions, so that we can get service abroad.

Certain types of discovery proceedings would be on ten-day fuse,
others would be on thirty-day fuse. Responses which to some extent
which terminate rights or expose the lawyers or 1iﬁigants to
penalties, if not met. So one had to keep in mind, almost like the
old appellate rules, a series of different dates or try to remember to
which rule they apply. We have a uniform 30-day rule throughout tHe
discovery process now for responses. Certain things in discovery,
started -- matters in discovery started in different ways. Responses
to interrogatories, I'm not sure I'm going to get these completely
right but you will understand what I'm saying. Responses to
interrogatories had to be within thirty days of service, service was
hand delivery or by a citation or under the Rule 21, by certified mail
or registered mail if you added three days, if it was mailed, and that
was service, of course we know what service is. It's very clearly
defined, but responses to request to admit had to be within ten days
of delivery, so some responses started upon the event of delivery and
other responses started upon the event of service. Service as I said
is clearly defined in the‘Rules of Civil Procedure, and now all
responses -- response time starts with the event of service. We
started with rules that became effective in 1980 with some of the
changes that have been carried forward in present rules, for example,
we eliminated the motion-to produce practicevand substituted a request

to produce practice in hopes the lawyers would upon receiving a

-11-



request to produce respond to it, and of course set out what you were
to do. So that you didn't have to firsf go to a judge on a motion in
order to get discovery. Now in the present discovery scheme, there is
no event, no requested matter that requires first a judge ruling. The
lawyers serves, whenever he serves requesting discovery, and only upon
an objection is there any judge time consumed. You can in some
instances, for example in connection with interrogatories, and this
has been a practice for the last two years but is pretty much true
throughout the rules now, when a request fs made, the objection must
be specific. The objection may go on to only a part of the requést,
if the objection goes to only part -of the request, an affirmative
response is required for the balance and that may get the job done. A
lawyer, who made the request may find out that what he got is enough
and what he didn't get is privileged, and he can't get it anyway and
completely eliminates any need for judge time in connection with thoée
requested matters. There have been abuses with the expense of
Titigation with much discussed, it has been discussed by court members
and the meetings of this Committee previously, so we have tried to
make everything in the discovery process something that can be easily
done by lawyers who have any attitude towards cooperation at all. And
it is made difficult primarily only by those lawyers who are really
protecting the interest of their clients or being recalcitrant and
abusive, and it makes its fairly easy to discover them. We will get
to the sanction aspect in a minute, because it is mild to start with
and then it get as hard as it ever was. One of the changes for
example that we have puf'into these proposed'rules, again as a matter

of judicial economy and also, I think, as a matter of allowing lawyers
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who will use these rules to effectively pretry a case without the
participation of a judge, the scope of discovery now allows us to
beéome witnesses that the other side expects to call to trial. Not
just all persons who have knowledge of relative facts, (you don't have
to tell me about the ones you're not going to call to trial) but you

can actually ask the person to disclose who the witnesses are going to

be.

SOULES (continued):

Also, you can by discovery get the other éide's contentions. . If you
have a forepieading, and there are a 1ot of forepleadings around,»ybu
receive that. You're not now required, if these rules are adopted, to
first file a set of special exceptions, and go over and use the judge
time, spend your client's money if you're on hourly basis or your own
if your on other basis, sitting around while other dockets are called
and waiting just so fhat you can go up and have a judge decide which
special exceptions are going to be granted and therefore require the
other side to depose his contentions. You can ask for those by way of
discovery and get them and if you get them there's no judge time
involved. If you don't get them, at that point, you can file a motion
for a more particular response. You may get a better response, still
without judge time. The changes that are in the rules except where
revisions have been added to the rules to codify the case law are mild
in my opinion such as those that I've just talked about and Bill
Dorsaneo who has been introduced to you earlier by Judge Pope or
identified by him at least was our reporter and can pinpoint those
where there are changes Feadily for you and will do so in just a
moment. In connection with sanctions, it was the feeling of the

Administration of Justice Committee that since an awful Tot of the
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burden of requesting and responding is now on the lawyers and the
parties that there should be a mild step of sanctions at first which
is beyond which the frial judge cannot go and then the entire scope of
sanctions that we've had forever if that first order of the court is
not followed. And so the first hearing that you have in court as a
result of discovery matter the maximum sanctions that the trial judge
can impose under the rules that are composed here are the expenses and
costs and attorney's fees involved in the motion. That comes if you
ob ject to my request and | set your objecTion down and | pfevail, !
could get my cost and expenses. |f you prevail on your objections,
you can get your costs and expenses, but that's all. |t allows us to
go over and have real legitimate disagreements and the judge is not
required to award costly expenses to either sides of the prevailing
parties. It allows us to go over and have legitimate disagreements.
without substantial risk to the client of being misunderstood and it
allows the trial judge to slap us on the chest if we're over there
being recalcitrant and then if we continue to be so, we run the risk
of striking things, striking defenses, default judgments, the whole
spectrum of problem of sanctions that have always been present. |
thought we were about through with this project at the fourth to the
last meeting that we had of the COAJ in the '81-'82 fiscal year, and |
think Bill did too. So we produced the final report, and we spent an
hour and a half to two and a half hours on each of the final three
meetings fine tuning the language in that final report. We hope tfo
have your input today fo fine tune anything that we haven't gotten
fine tuned yet, to tell us of any glaring errors or omissions that
we've made and to help us put together a scheme of discovery in Texas

that will now be better organized, and to which, for example, a
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starting lawyer can go and get guidance without having to read an
enormous series of cases that may have surprising judgments in them.
One last comment, we have received attention from the American Bar
Association on our effort and members of the State Bar have been
invited to the ABA National Conference on Discovery Reform which is
next week here in Austin to reveal some of the effort that's been done
in Texas over the past three years. And we did correspond with the
ABA's effort, its task force, went through reams of material that they
have produced about the problems of the federal rules and other state
rules and tried to address them so they're interested in our
experience too. With those opening remarks, 1'd 1ike Bi1l Dorsaneo to

disclose to you specifically where we perceive that there have been

changes.

DORSANEO: Thank you Luke. If I could direct your attention to pagel
20 of the booklet. You can see there a summary of the revisions which
you may want to use to follow along. I'm going to resist the
temptation to tell you everything that's happened over a three year
period and try to hit the highpoint, but this outline will give you
basically the general structure as proposed. With respect to the
overall structure our current rules begin essentially the subject of
discovery with number 167 which is production of documents and things.
The rules do not begin with a general rule which sets the guidelines
or standards for what can be discovered and things of that nature.

I'm sure you're familiar with the federal rules which take a different
approach and begin discabery with one generdl rule. The Committee on
Administration of Justice virtually unanimously voted, I think it was

unanimous, that we ought to have one general rule which is thought of
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for the most part as one general scope rule and that ought to be the
first rule. And that rule as proposed is number 166b. It would be
inserted before rule 167 and would provide a lot of the information
that any lawyer would need to know about discovery in general matter.
With respect to 166b and what it combines is general scope of
discovery information now set forth for the most part in present rule
186a but in addition to 186a scope like information is sprinkled
throughout the other rules. 166b attempts and purports to combine all
that information in one place. The second thing that is combined in
this general rule loeb is protective order information which is néw

set forth in rule 186b. As you well know, both 186a and b are drafted

~in the context of deposition practice and not drafted as general

propositions although they are incorporated in other types of
discovery practice, and you have to interpret the language because
it's slightly out of context when cross-referenced. The third thing
that is contained in this general rule is supplementation. The
principles that are now embodied in part 7 of rule 168 are made
generally appliicable to all forms of discovery. At present,
supplementation responsibility applies to interrogatory practice by
virtue of subpart 7 of current rule 168 and by virtue ot a sentence
neatly spliced into the middle of rule 186a supplementation
responsibility also applies to depositions. The 166b rule puts
supplementation at the beginning as the last part of the general rule.
So in summary, the general rule includes all scope information, all
protective order information, I say all you caﬁ put that in quotes,
whether you quibble about whether that is something that could be
called that or not and all supplementation information. One remark

with respect to all supplementation information as is generally the
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case in this package all information concerning what happens to you if
you don't follow the rules. All sanction or so called sanction
information is put in a revised version of rule 21%a. So to the
extent that supplementation language taken from 168 included what
happened to you when you didn't supplement information, that instead
of being in 166b is in part 4 of 21ba. Start out with the general
rule, and as [ just mentioned, there is also a general rule concerning
non-compliance, 215a and talk about the details of that last to the
extent that it is necessary to talk about it. In one sense you could
think of these proposed rules as beginning on the one hand with a
general rule concerning the matters mentioned, ending with a general
rule concerning sanctions of non-compliance and everything else
sandwiched in-between, such that the bench and bar can look at one
rule for scope plus and one rule for sanctions and the details in-
between are sandwiched in-between. Now with respect to 1l66b 1tself,.
it's largely mild on 186a as mentioned, and if I can go through it
quickly hitting the highpoints for you, I think I can point them out
by page and by importance, at least identify their subject matter. On
page 23 where the propbsed rule begins, the scope of discovery is set
forth in general in part 2a and the general scope idea relevant to the
subject matter which is embodied in 186a is retained. As Luke
mentioned, the subject of contention interrogatories, are
interrogatories that involve so called mixed questions of law and fact
is addressed in the middle sentence in the largest paragraph on page
23. By virtue of the statement that it not objection that
an interrogatory invo]vé; an opinion or contention that relates to the
fact or a mixed question of law and fact need not be answered for that

reason if that objection is not sound. Presumably someone will not be
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able, under this language, fo quibble about whether they're asking
about facts or whether they're asked about something that could be
characterized otherwise. However, the sentence makes it clear that
under some circumstances it may be appropriate to delay the time when
the answer to be broader question would be required, to a later time
in the case. A similar idea is added with respect to request for
admissions in the second sentence in that large full paragraph. Both
of those ideas are modeled upon changes made in 1966 at the federal
level, according to the commentary, fo avoid arguments ovef whether
we're talking about facts or something else which are probably
fruitless, and if not that, they are certainly fime consuming. The
sub ject matters mentioned in 2b and ¢ are really moved from current
rule 167 and requires this process of putting all scope information in
one\rule. The only change of any importance though don't hold me to
this | think the only change in language involves the last sentence on
24 of 2b and ¢ and the change is the addition of the word "superior."
And this deals with the question when someone has possession, the
right kind of possession. |In 1981 or 1981 rule they had a section
called constructive possession rule 167 and it was defined as when a
person had a right to compel from a third person, well under those
circumstances the person from whom discovery is sought has
constructive possession. The suggestion was made and voted favorably
that really what that should say is that the person has a superior
right to compel a third person to permit, etc. Then there is é
possession as opposed fo an equal right superior fo the person making
(unintelligible). The d part, Potential Parties and Witnesses, on
page 24 makes one significant change by the addition of the language,

"including a specification of the person having knowledge of relevant

facts who are
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expected to be called to testify as witnesses in the action," would
require an identification of trial witnesses not merely experts. But
all persons having knowledge of the relevant facts are expected to be
called to testify as witnesses. The information concerning experts is
set forth in e, This consumed quite a lot of time at the committee
tevel and relatively simple terms the chahge that is made is really an
extension of what current rule 186a says. A clarification if you
prefer to think of additions that way under which the identity and
other information concerning an expert who is not going to testify but
who has played a role in preparing testimony is made discoverable.

The language that you can consider ‘in this respect is at the bottom of
el and e2 and is again in part 3 said for a third time to make it
clearer. The part that I'll quote to give the idea is, "if the
expertgbwork product forms a basis either in whole or in part of the
opinions of an expert who is to be called as a witness.” Well then
he's fair game and that language should be familiar to some of the
members here who basically at our committee level came up with that
language. OUtherwise, I think e in terms of experts is codification of

Warner vs. Miller, Barker vs. Dunham, and in cases with which you

are familiar., Moving on f2 says what probably is required presently
anyway that the existence and contents of any settlement agreement is
discoverable but as in the case of insurance agreements under the
current language of 167 information concerning the agreement is not by
reason of disclosure admissible in evidence at trial. It might be or
it might not be, depending upon other things. The medical records,
medical authorization pa?t h down here, is a redraft of the injury
damages part of rule 167. The redraft is principally for the sake of

clarification. The thirty-day part down here relates to
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responsibility for providing copies of records that under the current
rule the responsibility is fairly broad, and as a fourteen-day
standard. That's worked up with the subject of attention by both
sides docket dealing with that matter in some detajl. Really aside
from some language changes for example, the proviso in current rule
186a dealing with party communication which has always been somewhat
inscrutable because of the wording that's used in it. Talking about
the same for example without saying whether it's the same this or the
same that have been redrafted for c]arifiéation sake as part d of part
2 of 166b as propoéed. You might want to mark that and look at it.
The protective order portion begins at 4, in essence not anything
substantially different in substance from 18tb yet 186b is more
specifically in the deposition context as mentioned. This is broader.
The duty to Supplement information on page 29 in part 5 of 166b is
essentially taken from 1683 yet we have 30 days involved as a time
table and that really in 166b in thumbnail form as a proposed general
rule. Now it won't take all that long to go through 167, 68, 69. 1

cannot do that or do it.

McCLESKEY: Let me interrupt just a minute. This may be contrary to
the outline that I have previously submitted to you for our
procedures, but as thoroughly as this has gone into, I believe we'll
stop here and let's talk about 166b Sefore we go on to the other part.
Does that meet with your approval? What do you have to say about 166b

that might be helpful?

MCMAINS: I don't know what the procedure is, Mr. Chairman. Do [ need

to hold my hand up or something? The principle change as I see it in
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terms when you first go down the list is under d which is on page 24.
The other stuff is just kind of general BS frankly that lAThink is
already in the rules, but as Bill mentioned, it talks about the
ability to discover witnesses, lay witnesses now, who are expected to
be called to trial. | think that's what they testify in the action.
There's no question that the people with knowledge of relevant facts,
which would iTnclude any lay witness, would have to be disclosed. But
I'm not sure of what legitimate discoverable value +he question is as
to what witnesses a particular party intends to call at +he trial.
Particularly since he may well'infend to call some of the other side's
witnesses who might conveniently be outside subpoena range if you told
them that you expected to call them. And you also have additional
give and take, as | understand it, with regards to the duty tfo
supplement. You may have witnesses that you would expect fo call only .
as rebutta! witnesses in the event the other side took a position
which you really didn't know whether they were going to take or not.

| don't see any real advantage to, or any utility from a discovery
standpoint. The names and identity of the witnesses have got to

be disclosed. There's no problem with that, but maybe you can answer
the question, Why does the committee see that this is a relevant facet
of discovery, because it seems to me that your list of witnesses and
your strategy and what order you intend to call them in and that kind
of stuff is a matter of trial tactics and that's more work product
than anything.

SOULES: Your witnesses, if | stop there, and then you talk about your
sfraTegyland the order you're going to cail them, there is no

requirement about discovery. One of the problems we

-21-



e

.
W

have now in terms of discovery abuse as it were, although it's imposed

~on one, is that I cannot find which of these fifty people have been

listed as having knowledge of relevant facts are going to be witnesses
and therefore which ones I need to depose. But I have to interview
and depose all of them. Or perhaps we'll have to depose all of them
rather than Timiting that discovery to who are going to be the real

people to testify at the trial. That is the primary purpose of it.

McMAINS: Now as I understand the existing rule there's no impediment
to being able to ask what the subject matter or what the relevant
facts are in your possession that are known by that witness in which
case you can then make a decision whether that happens to be something
you think is relevant or not. As I say, the probiem that I have is
that we have penalties here that are all discretionary and I think we
all know how difficult it is to reverse a trial judge on abuse of
discretion, that you can't call a witness that's not disclosed and you
may have a party that takes a position that you had no idea that you
needed to get a witness for. For you know, like what the minimum wage
is or something else that you had no idea that somebody was going to
take a position that you had to call a witness in order to establish
the testimony. And it seems to me that that's very clearly covered in
the rule, and I don't see how that ought to be related to the

discovery.
SOULES: The question ig-those witnesses who are expected to be
called. The trial judge does not have to limit the people whu take

the stand to those who were expected to, for example, to prove
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something that was never anticipated, and | don't have a problem with
modifying that language to say, "knowledge of relevant facts other

than parties who are expected to testify in the action.

McMAINS: That's not really the issue. The issue is whether or not we

need to supply a witness |ist.

' KRONZER: Mr. Chairman. That's the same thing. |'m feeling Luke that
it has to do more with not just strategy and tactics, but it seems to
me it also has to do with the game playing that goes on and causes
problems that we fight. All the }ime that's what ya'll worried so
much about. If | was going to fry to conceal, and {'m not saying |'m
that kind of lawyer as you know, the problem of disclosure, the ones |
really was going to call because you're not going to require me to .
name the ones | might reatly do it with, 1'd just say | May call these
witnesses and name all fifty. | May call them, because that under the
current discovery rule, would, | can do it and you have then had a
disclosure from me. These may be witnesses. Now how are you going to
deal with that unless you directly invade the trial factic or the work
product. |t seems to me you're directly invading either side's
tactical decisions on the eve of trial. And what about the witness

that you don't make your mind up until you're really geftting ready to

go to fist city.

McCKESKEY: Jim, let me ask you this. You and Rusty apparently have
the same thought on this. How would you change this? Would you

delete that provision?
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KROMZER: kell, ; don't know that I agree fully with Rusty on the
question of your right to discover what a person having knowledge of
relevant facts you know he knows, to the extent that your
investigation is private work product, you don't have to disclose that
in my (unintelligible). So in that sense you may not be tipping them
off when they ask that, under the current practice but I think in most
instances, discovery and you're not left with a great deal of doubt
when you name those that have knowledge of the relevant facts of that
occurrence, to be able to go out and make a sufficient investigation
to know which ones you want to depose. I can't see that there's a hue
and cry against the current rule. "I haven't heard it, and the federal

rule doesn't provide for this.

SOULES: Oh yes it does.

KRONZER: No, it does not. You're just talking about the heavy hand
of the federal judiciary. That's all. You're not talking about what

the rule said. The rule says the same thing as our rule,

WELLS: May I ask a question? Have your researchers found any
jurisdiction that flatly provides a rule for the disclosure of
prospective witnesses? Any other jurisdiction where it's done? I
agree with Jim that federal judges sometimes do it but I don't read it
in the rule.

SOULES: I don't know. -I can't give you an éxample.

KRONZER: This precise copy of the federal rule, knowledge of the
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relevant facts, there is no addition named to the witnesses. Now |
don't say that federal  judges don't do it Luke, but

DAWSON: Let me give you a little insight from personal experience.
As some of you know, |'m a professor and don't often get in the
courtroom, except every four years when | have a sabbatical, which |
had this past summer, and my law firm usually on such occasions
unloads on me, so that | end up trying lawsuits allrsummer. One of
the law suits | tried last summer was a will contest, and the lawyer
on the other side, while very astute, was not an experienced trial
lawyer, and | wrote him a letter saying that in accordance,wifhifhe
rules | wished he would furnish me a list of his expected witnesses,
which he complied with apparently thinking that the rule so

provided. But then, he turned around and wrote me such a letter. |
felt obligated, but it presented a real problem because | didn't know
whether | ought to l|ist all the people | wanted to call, and | also
was confronted with the problem of how about his, he had to put on his
case on first, he was the contestant, and | was confronted with the
problem of listing people that | hoped he had listed or he had listed,
and all | can say is it presented some real problems with strategy.
And | ended up listing a whole bunch of people |ike Rusty suggested,
that | might call, and who had knowledge of relevant facts, | went
ahead and put that in my letter. But quite frankly, | avoided and
evaded as much as | possibly could in response to his letter, and |
think that will be the natural inclination of any trial lawyer. |

don't believe he is going to shell out or if he, -~ unless you put

some teeth in it
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MCCLESKEY: Buddy Low has been having his hand up, but let me say
this, when we get through with Buddy's comments, I'm going to come
back to this question, how would you change the proposed rule or how
would you change the existiny rule? Or leave it the same, and I would

1ike some comments upon that after Buddy finishes.

LOW: 1 was just going to say it's better to know who they might call
than not have any idea at all, and the rules of discovery are so that
you can better meet the issues in the courtroom and doing nothing is
not going to help us better meet the issues in the courtroom anyway.
We that practice in federal court, particularly in my area, you better
1ist the ones you might better call, and if you start 1isting a whole
bunch of people that have nothing to with it, you might find yourself
facing the big eagle. So, they pretty well tow the line and the cases
move a lot faster, and move a lot more swiftly, so I think it is a
good rule to list those people that you might call even if it might,
because you are in better position to meet the issues in the courtroom
than you are not even knowing who they might call. That's the purpose
of the rules of discovery, is complete clarity, and knowing the
relevant facts so that the issues might be met in the courtroom and

even though it might not be the complete answer, I haven't heard the

complete answer yet.
MCCLESKEY: You would be in favor or the rule as proposed?

LOW: Yes, I would.

MCCLESKEY: All right somebody tell us, how would you change that?



g

Rusty, you and dJim?
MOORE: Mr. Chairman, may I ask a question?

MCCLESKEY: Yes Hardy.

MOORE: It was suggested by Matt Dawson, that at it. What
if you know, that you know of someone having knowledge of a relevant
fact that is adverse and hostile to your position in the case. What

are you going to do about answering the interrogatories?

KRONZER: Hardy, I believe you're required to do that now. I don't

see any escape.
MOORE: You know the other man doesn't KNOW ceeeeeeeeccecene

KRONZER: That's correct, I believe you owe that obligation right now.

MOORE: ...

KRONZER: I don't accept you could play games with that part under the

present rules.

MCCLESKEY: Put his name way down the 1ist Hardy.

MCMAINS: And misspell it.

DAWSON: There is this added on about it, suppose you list those

-27-



witnesses and then you don't call 'em. What's the guy on the other
side going to do, is he going to parade before the jury, that he said
he was going to call so and so, and so and so, and so and so, why

didn't they show up?

MCMAINS: Moreover, you may have motions for continuance, but
predicated on the fact that he said he was going to call them. I

just....

LOW: Well, you can do thatfkhow, you can claim you know people with
relevant facts. Are you going to say, "well why didn‘'t he call 'em?"
The rules are, you can't argue if they're as available to one as they
are to the other. You can take care of that in the argument, you

can't take care of everything in the rules.

MCMAINS: Oh, I agree. [ wasn't talking about that. I'm just saying
that, if you do say, the rule says who you are expected to call, and
if you say 1 expect to call 25 people and some of them don't show up,
I can see a party who really isn't ready to go to trial anyway,'saying
Judge, I want a continuance, because these people aren't here and he

told me they were going to be here, that he was yoing to call them.

McCLESKEY: Joe Bruce, did you have a comment on that?

CUNNINGHAM: Yes, with regard to your question of how it could be
changed, [ would move tﬁat that 2d be changed in the first sentence by
putting a period after the word "facts" in the 4th line, omitting the

rest of that sentence. I think-that would take care of it.
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DAWSON: 1 would second that motion

MCCLESKEY: And delete the words, "including a specification of the
persons having knowledge of relevant facts who are expected to be

called to testify as witnesses in the action."
CUNNINGHAM: that's correct, the rest of the sentence.

MCCLESKEY: We have that in the form of a motion, but I'm going to

entertain further discussion before we vote on it.
WELLS: May I ask a question?
MCCLESKEY: Yes, HNat. .

WELLS: If the rule as proposed is adopted, what sanction fs available
under the amended rules? [ may have misunderstood Luther, I thought
he said it left discretion in the hands of the trial judge, if I've
failed to 1ist somebody, that he could, we could go on and nobody
would be hurt. But...that's not the way I read the sanction rule

later on. It Tooks to me like that judge can lower the boom.

SOULES: Well the first rule I think we need to look at in response to
that is the duty to supplement rules. Where a party who has responded
to a request for discové}y, that is the same-1anguage we have now,
must supplement nut less than 30 days prior to the beginning of trial

so you've got up to 30 days, and unless the court finds that a good
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excuse exists for permitting or requiring later supplementation, there
is no limit to that. It can be supplemented during trial., Another

one is on what page?

MCCLESKEY: Page ii///////

DURSANEO: Page 78 deals with failing in 7 215a subparagraph 4,

deals with failure to make supplementation. And basically it says that

the testimony of that person can be excluded unless the trial court

finds that good cause sufficient to require admission exists.

KRONZER: But, I don't think that's the way the game would be played
Mr. Chairman. You would list first all your people having knowledge
of relevant facts, that would be your... and then you'd 1ist everybody
but scme rinky dink, might be him as a witness, I might call these |
guys as witnesses, and what's going to be the penalty if you call some

and don't call others? That's the question.

DAWSON: We certainly need somebody cesesss well, that's really

the rule.

SPARKS: I've been listening to the argument for eight years now, 1
guess, and my, .. I think we all generally know when we are going to
get down to a trial in a case that we think is significant, who are
witnesses are going to be, and 1'm not a advocate of the federal
system but it does move.élong a whole lot qufcker, and I find in our
part of the country, there are some judges who interpret the current

rule as in a pre-trial conference saying, All right I want to know who
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your witnesses are and let's have the witness list because I'm going
to paper voir dire these people on Thursday or Friday. There are
other judges who say, just like you do, Jim, the rules really don't
specify that you have to identify your witnesses, and in that instance
either side to do an adeqﬁate job, must voir dire on your whole list.
So, I don't see that Matt's problem is cured, because you still have
parading in front of the jury and the voir dire panel a large list of
people who may be witnesses to see who may or may not know 'em and the
extent of their knowledge. I just don't understand why we have been
so reluctant to tell 30 days before trial or before trial who your
witnesses are because as a practical matter, if you are in trial with
a good lawyer, you've already done it and the only reason I see not to
do it is still, not that you practice that way Jim, but some do, to
sneak somebody in, which the whole purpose of the rules arenot. In a
major case, like a malpractice case, I may habe eighty people who
worked at a hospital and you put them all dbwn, because normaily you
don't know which ones you are going to use 30 days after trial anyway.

I 1ike this rule and I think its long in coming.
MCCLESKEY: Rusty.

MCMAINS: Well in response, number one theré is no sanction for
putting down everybody anyway, that you expect to call., There is no
sanction provided in the existing rules as proposed anyway. So, you
aren't going to learn anything more from a lawyer who wants to hide
the ball than you get now. Cn the other hand, if you early in the
‘game, fire off an interrogatory saying list your witnesses you expect

to call to trial three months after the petition is filed, it's the
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Tawyer who doesn't dot his I's, cross his T's, who's liable to wind up
at the courthouse with a bunch of witnesses that he forgot to
supplement. And lay witnesses, somebody who is an eyewitness to an
automobile accident the other side may have perfect knowledge of and
know about and not be able to put on at the discretion of the trial
judge. I'm not suggesting that will happen with any regularity, but
it's going to catch some folks flat footed, and that in my judgment
enhances the games playing with the rules, and does not really

facilitate bonafide discovery.

MCCLESKEY: Alright, do we have any further additional talks upon
this? You may have made up your mind as to which side you are on, but

do you have any further, any new information, new light to throw upon

this discussion?

SOULES: TI've had one experience with the situation where a person
having knowledge of relevant facts was not disclosed and was called to
testify. The trial judge handled it very effectively, he took a
recess, asked me how long I would need to interview the witness, told
me to interview the witness, I told him, he yave me the time, he said
go interview the witness and when [ came back, that we would either
proceed to have the witness on the witness stand or he would hear my
motion for mistrial and continuance, and that I had best be severely
surprised if [ intended to make such a motion, and be able to explain
just why it was that I was so surprised. If I needed more time to
prepare cross-examinatid%, he might give me a little extra recess to
do whatever it took to get the cross ready before he allowed the

witness to go on the stand, or he might put the witness out of order.
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Well I went out and talked to the witness. It was testimony we
expected to hear anyway, and I told the judge that I didn't like but I
was going to have to take it, and he went on. So, judges, when
they've got a jury in the jury box and they®ve got several days of
state time being paid for and their own, they are going to be very
reluctant to prohibit a witness from testifying unless there is a real
reason for that. I think that a failure to, in Rusty's instance,
where, this inexperienced lawyer, the lawyer claimed to be
inexperienced, doesn't disclose an eyewitness to the event that caused

the injury that brought about the lawsuit, I don't see why he needs to

hbe saved.

KRONZER: Insofar as the motion, as I understand it, was made by Joe
Bruce, I'm not suggesting in the slightest that I'm not for the full
and fair disclosure of all witnesses that you know have knowledge of‘
relevant facts. 1 believe that myself. I mean the persons that have
knowledge of relevant facts. It's just the tactical problems relating
to whether they are going to be called as witnesses or not that [ say

is where we get into a can of worms,
MCCLESKEY: Steve do have some comment?

MCCONNICO: Mr. Chairman, two years ago with rule 168, the court

stated that you had to give'your expert the names of all your experts \
15 days prior to trial. Well, the opinions that I have read since
then, and I haven't read-all of them where fb]ks have brought in a
surprise expert, it appears to be what Luke said. The courts have

allowed those folks to testify. Courts seem to be very reluctant once
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they have a jury in the box and the trial has been going on to say it
is a surprise and we're going to give you a continuance. I think that

has been the experience with the expert from what I've seen in the

Advance Sheets.
SOULES: Unless there is a real problem,
MCCONNICO: Unless there is a real problem.

MCCLESKEY: Alright you have heard the discussion. Are you ready to

express your choice and vote?
MOORE: I'd just like to hear what Joe Bruce Cunningham's motions is,

I['d Tike to hear his statement is again. ...cceecce.olevel of

discussion.

MCCLESKEY: He goes to page 24, subparagraph D, and he goes down in
1ine number four after the word relevant facts, he puts a period after
facts. Then he strikes the rest of the sentence.

MOORE: That's what I thought I wasn't sure, thank you.

" MCCLESKEY: Is that correct, Joe Bruce?

CUNNINGHAM: Yes.

MCCLESKEY: Alright those in favor of recommending this subparagraph d

with the change that Joe Bruce Cunningham has suggested indicate so by
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raising your right hand. I count eight in favor of it. Those not in
favor of the change made by Joe Bruce Cunningham, raise your hand. I
count thirteen against it. So that we can get, to move along a little
bit here, let me ask you the question, are you favorably impressed

with the suyggestion that all of the sanction scope, no not all of the
sanction, but all of the scope material be included in one 160, in one
place, such as 166d. Do you have any trouble with that concept? 1

take it from the silent consensus that .

KRONZER: Mr. Chairman I would like to ask both Luke and Bill about
the 2a and the operational effect they perceive for the
interrogatories addressed to opinions or contentions regarding the
application of law. What kind of responses they think they are going
to get, what kind of objections they are going to get to such
interrogatories, Qhat kind of help they are going to get in the

discovery process, from those types of interrogatories?

SOULES: Well, I get 'em. They say that this does not inquire into a
fact, it inquires to the next question of fact of law, therefore, it

won't give a response.

KRONZER: Well, what questions are you contemplating asking and

W

getting answers to?
MCMAINS: What do you contend my client did wrong?

SOULES: What do you contend my client did wrong? That's true!
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KRONZER: You give me everything you know that he did and said and all
the witnesses you got and all that, or what, and how do you come to

that legal conclusion? I'm serious, what do you want him to say?

SOULES: Alright, for example if you are getting into the issues of
whether or not a corporation has been managed in such a way as to
comply with the Texas Business Corporations Act, whatever you are
after, an alter ego issue. You get into what has become, if he kept

the proper minutes. You've got to apply the statute to it. .

DAWSON: Give us an example Jim. If client is totally and permanently

disabled. ceeevecvecsssassecescoscsccasanes

KRONZER: I can answer that. Sure!

SOULES: This has just been a law that people will think..iesieeeeenees

KRONZER: Well, you know I remember the practice of where they engage
in _?  and scope of his employment for some of those old cases.

They say that is a mixed question of law and fact. If that's all were
talking about, but I get some interrogatories where, you said in your
pleading we were negligent, state how we were negligent, the ways we
were, the people who got that supported, the names, addresses and all
the supporting information investigation of materials you have that
the witness supported and why you believe that constitutes negligence
and the basis for thereiﬁeing cause and everything else. We could go
down the list of those things. Is that what you are contemplating

this sort of ....
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SOULES: Well, I think the answer to that would be if it takes more

than forty answers to answer it.
KRONZER: It's not the answers, it's the questions.

SOULES: 0h, the answer to the interroygatories which I never have
quite understood, but if people want to leave it that way. It's the
best example we have around the table wheﬁever this was being
discussed was the one you brought up. The cause and scope. Now why

can't you ask that question and get a response?

KRONZER: That's not really where I'm, I just don't know that you got
any parameters to your type of question. Whether you are given any
guidelines. What I've noticed over the years I've been around here
gathering, has been the court's constant attempt to try to make some
rules that trial courts can follow, and that'they can know where we're
going, rather than leave these rubbery stretches, kind of things that
people can play against. And that's where I see the kind of question,

what do we got to work with, where is the limits of it? That what was

worrying me.

SOULES: You get pleadings back, defensive pleadings to one of your
lawsuits, and you want to know, what are the defendants real
contentions. You can ask, do you contend that the party was not in
the course of scope of this employment when the accident occurred.
You'd get an answer to that under this rule. Without having to go to

court and say the pleadings don't tell me even whether he is
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contesting it. You see, it does actually serve not only discovery
functions, but a pleading function without involving the court. Judgé
Walker wrote an opinion sometime ago that said the only way you could
get contentions was by special exception to pleadings. This, what
changes that rule and allows the lawyers to work back and forth on
contentions by discovery to try to get the pleadings cleaned up
without involving a court and if they don't succeed then they can't
involve the court either by a special exception or motion to compel.

Either vehicle would get to the same place.

KRONZER: How much involvement of the so-called work product are you
getting into when you are asking the lawyer to spell out why he thinks
he is getting where he is and going where he is legally. From any set

of given facts?
SOULES: You can't get into it at all.

KRONZER: Well, aren't you cutting across that grain with this kind of

inguiry?

SOULES: I think anything that you have to disclose in the pleadings
in order to argue, is not a work product, if the laws require you to

plead it.

KRONZER: The basis whereby you get there; the basis of how you get

there.

SOULES: It's just a matter of how you get there. You can do it with
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interrogatories or you can do it with special exceptions and you can
argue, you see over under number 3 on page 27, 3a, "The following

matters are not discoverable: a. the work product of an attorney;"

KRONZER: Yeah, I understand that.

SOULES: So, that would be an objection to the interrogatory except

for the foregoing any further disclosure would be involved in the work

product.

KRONZER: I don't have any objection, I just don't see where you'd

draw the line.

TUNKS: I have to give the Committee an honest.... leave 3a in there
and yet compare and compel the lawyer to reveal the witnesses you're

going to call, or he might call.

SOULES: I think we've past it.

MCCLESKEY: Judge Tunks, I think that's probably part of the argument
made and was voted on in the earlier matter that Joe Bruce Cunningham

suggested. I think it's a valid argument, and I'm willing to go back

© to it if you would like.

TUNKS: Let's never go backwards.

MCCLESKEY: Are there other comments on 166b. Yeah, Rusty.
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MCMAINS: I'm afraid so Judge, Mr. Chairman. On page 28, in d, now
this has been in the rule for a long time. 28d is part of_the
exemptions or privileged matters. The last part of that paragraph in
d, says or, it's at the or, it's on the second line, two and a half
lines up, it says, "or information obtained in the course of an
investigation by a person employed to make such investigation." I've
been confronted recently with a situation in which a private
investigator was hired and essentially burgled my clients house, and 1
had been declined from being able to discover what was obtained on the
basis that it's a private investigator. And that the Supreme Court

has written some years ago in a habeas corpus case, in Ex parte

Hanlon, that there is an independant investigator privilege apart

from the other material that is contained in here. Frankly, 1 think
anything that's leyitimately protected is protected above that, and I
don't see how there should be an independent, absolute bar,
particularly to sanction or prohibit you from getting information,
that is illegally obtained. If we don't make an exception on it being

illegally obtained, I personally think that if you just strike it out,

that entire part,
MCCLESKEY: Beginning with "or."

MCMAINS: Beginning with "or information obtained in the course......"
See the rest of it is communications that's protected, but this
protects information, anything that he obtains, the work product of an

investigator, and Ex parte Hanlon has been held absolutely

privileged. You can't find out what it is. And, in spite of the fact

that it might have been unlawfully obtained; you could have
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wiretapping, you could have any number of things, you can't find out.
He could have planted a bug, you can't find out what he did, or so a

trial judge has told me.

MCCLESKEY: I preside, and don't become an advocate here Rusty, but
let me ask you the question. What if you had an investigator that
goes out and obtains information which you had asked him specifically
to obtain. The information he seeks is part of your thinking, part of
your plan for trial. Do you feel you ougﬁt to have to disclose that,

no burglary involved, no violation of any kind?

MCMAINS: I think it's covered. 1 mean I don't think there's a
probiem. You see, the problem is that the Supreme Court is, as I

understand the rule in Ex parte Hanlon, has determined that the rule

as written, everything before the "or," is a work product aspect on
limitation of scope. However, all of a sudden there is an independent
investigator privilege that does not depend per se on work product of
the attorney. I personally do not perceive that there is any reason

for that type of an independent privilege, particularly when insulates

what may be illegal conduct.

KRONZER: Rusty, couldn't you just say, information "lawfully"

obtained, just add the word "lawfully," in front of the...

MCMAINS: Well then you get a question, as to what is lawful. I mean

are you talking about under the civil law, or criminal law.
KRONZER: Well that would proscribe the comment.
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MCCLESKEY: Franklin,

MCMAINS: [ mean I see, I can find nothing that should be privileged
that isn't already privileged prior to that rule, and that is
controlled by work product. I feel fairly confident that the courts

are not going to construe work product to include criminal activity.
MCCLESKEY: Franklin Jones.

JONES: I would like to make a point of inquiry here of Luke Soules,
if I may please sir. Luke, what has been the position of the
Administration of Justice Committee, in regard to this rule, vis-a-vis

the total adoption of the federal rule? »

SOULES: We've felt that the, well there are differences, particularly
with regard to experts. There's a broader discovery of experts in

connection with experts in Texas, than there is in federal law, and

there was @ seeeese

JONES: No, No, I'm speaking specifically of, of this whole proviso

in d.
SOULES: Oh of d?
JONES: Of this whole provisal in d, that insulates communications

between the party and his agents after the cause or after the event.
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SOULES: I don't know the comparison with the federal practice,
Franklin I've just kind of lost it, I can't get it in my mind right

now.
MCMAINS: I don't think there is any.

SOULES: To retain this proviso was voted specifically on by the COAJ
after a couple of hours or more of discussion of the reasons why these
types of communications should be protectéd. Free investigation but, -
and the last, the words after "or," the words in the last two, three
lines, that Rusty's talking about, are put in there because we have a

Supreme Court case, Ex parte Hanlon, I believe that's the name of

it, and it is the law, and it is the law with the rest of this being
the only written part of the rule. What comes from "or" forward was

not in the rule, but it is in Ex parte Hanlon.

SOULES: The exception was sought to be retained. I don't have really

a problem with it one way or the other.

KRONZER: Hanlon is the reason that the court subsequently changed

the discovery of witnesses. 1It's whatvbrought that change about.

MCMAINS: Hanlon was a case in which they couldn't find out who a
party, the real party that they needed to sue within the statute was,

because it was found out by an investigator.
MCCLESKEY: I believe what we have is a suggestiun that the
information or the language after "or information" in the third from

the Tast line of section d on page 28 be deleted, or in the
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alternative, well I don't believe that Jim's suggestion fully

satisfied you, did it?
MCMAINS: Not really. I mean I just think it makes it ambiguous.

MCCLESKEY: Rusty 1is suggestiny that we delete the information that
the wording that I've referred to beginning with "or information."

A1l in favor of deleting that language from the rule indicate by
raising your right hand. One, two, three, four, five, six, seven,
eight. And those opposed to it indicate by raising your hand. One,
two, three, four, five, six, seven, eight. Somebody's not voting.
Let's try it again. Those in favor of deleting that language raise
your hand. One, two, three, four, five, six, seven, eight, nine, ten.
And those against deleting that language raise your hand. One, two,
three, four, five, six, seven eight. By a vote of 1U to 8 it's

favored to delete that language from paragraph d on page 28.
PUPE: Specifically, what is it we deleted?

MCCLESKEY: In the third from the last line of paragraph d,
subparagraph d, there are the words "or information obtained" and we
go all the way to the end of or down to the semicolon, as I understand
it. We delete the words "or information obtained in the course of an
investigation by a person employed to make such investigation." Is

that correct, Rusty?

MCMAINS: That's correct.

1
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KROMZER: Mr, Chairman, may [ ask two questions about earlier
in that proposed rule and not necessarily to change, but to ask Luke

and Bill why it was done. On page 25.

SOULES: Jim, on that same rule before we leave it, excuse me George
if I'm dumping in here, I'm concerned about whether or not this gets
communicated to the Bar what we did. Is it the advice of this
Advisory Committee of the Supreme Court that they abandon the Ex

parte Hanlon rule? Is that what we're doing? And if so, then there

should be a comment at this point that if the Court does that, that's
what they intend to do, because this languayge, once it's out, will

never be known to the Bar that it was ever in.

CUNNINGHAM: I think it's much broader that what he's talking about.
To me, it means that communications you can't get, but some of the
information they obtain you can. 1[I think what we've done goes far

beyond what Luke is talking about.

[ think what you're saying is very apropos, but I think

what we've done completely changes it.

MCMAINS: Let me explain. That is anything that would ordinarily

be protected by work product is under a. It's protected under a.
That's the work pruduct of an attorney. That anything you got a right
to claim is a work produzt by investigation is there. And if it's
work product under the cases then it's work product and it's

protected. We haven't abandoned any privilege that's legitimately
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work product. Supreme Court in Ex parte Hanlon said because of

the way the rule is written, we not only have a communication
protection between post accident comnunications made in reference to
investigation, we have a private or employed investigator exception
that's independent. And you can't do anything to find out about what
that information is, because, just because, that's an investigator.-
Now if it's work product, it's already protected, and if it ain't work
product, it ought not to be protected,.and that's the reason that 1
argue that it ought to be taken out. Jusf because we give a guy a

license to investigate, don't give them a license to burglarize.

SOULES: I respect the 10-8 vote. I mean that's not what, I'm just
trying to find out for sure if that's, so that we communicate to the

Bar that we're changing Ex parte Hanlon if that's what we're doing,

or do we want that communicated at all. Should there be a comment or
not? Here we go. Let's tell them what we're doing, whatever it is
we're doing.

KRUNZER: Sure.

MCHMAINS: Sure.

POPE: We'll put it in the comment.

SOULES: Okay.

BECK: May I ask a question about what the comment is going to

say? I mean because if there are any questions which arise about
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what this Cumnittee has done or what the Supreme Court is going to do
because someone's looking into the legislative history, IAwant to be
absolutely clear about what the comment is going to say, because
that's going to be relied upon by a court, and there seems to be some
difference of opinion here as to what the significance is and what we
have just done. And I think before we all go agreeing on putting a
comment in there that it's reasonable that we know what the comment is

going to say.

MCCLESKEY: My judgment is that if the Court sees fit to follow this
recomnendation that the Court will -just be relying upon to clarify

it's action. I don't believe we can do that here in this Committee,

David.

PUPE: Let me say this. The comments that we make are not the
usual type of comments that you see in some books and publications.
If you have your desk book before you, they really just pinpoint where

a change is made, and I would welcome the wording that might be used.

just pinpoint where there is a change to advise the court that there

is a change.

BECK: I misunderstood. [ just thought we were talking about a

comment such as those that follow after

POPE: No, no. Those would not be. If you just thumb the desk book in

front of you, they just really point out where there is a change. v

‘
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BECK: You're talking about the Court's comments?

POPE: Yeah, that's right.

BECK: Okay.

SOULES: That's all. And because we're not just striking out

" language that's was there where you can put a |ittle sentence down

here that says what we did, since there apparently is going to be, or
we hope that there will be, a big overhaul, you're striking out a big
expanse of language; the fact that this had been taken out may be lost

unless it's made a specific example of, that's all.
MCCLESKEY: Do you have comments on other sections of 166b.

KRONZER: I'm interested in just two questions that perhaps they can
answer on page 25 in el, second line, saying "the identity and
location of a expert who is to be called as a witness." |'m wondering,

| regard the current rule under Barker and Allen , Miller and

those cases to be "may." That you don't escape the required production
of witnesses under "may." And |'m wondering why ya'll put that hard a

burden in there on the party seeking fo inquire of who your expert is.

SOULES:  Should be "may."

KRONZER: The other one is, even though | recognize the Werner , and

the Miller case does go back to the old City of Houston case and say

the identity of an expert called for consultation purposes is not
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discoverable. The current rule 18ba does not so provide. You don't
find it in the rules, and on page 27 you are eliminating that now by
the rules. I think if you read Miller and read the earlier decision
upon which it's based you will see the court really was never saying
that if you had to have the factual material and that's the only guy
that has it, the consultative person. If you look at rule 186a, it

does not say the identity is not discoverable, and I'm wondering why

ya'll are now making that an insulated fact.
SOULES: It is not, if the work product which that.

KRONZER: I'm talking about his work product may not be used. It's
just some information he's got, the consultation witness, and they're
going to disclose it or his name or anything else and me, the same way
with me. 1I'm not trying to make this a unilateral thing. I
understand that Miller made the statement that the identity is not
discloseable and that's based on an earlier decision, but the rule
does not say that, 186a. And I'm asking why you're putting that jn

concrete and leaving the court locked up that way?
SOULES: So that a lawyer can read the rule and know what the law is.

KRONZER: Well....

SOULES: If this is not what the law is, then we changed something

that we didn't intend to change.
MCMAINS: No. it's not,
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KRONZER: I think the rule clearly at the present time the rule on its
face only limits inquiry into the opinions and the other matters the

consultation witness has.
SOULES: Bill did most the work on this.

DORSAKEQ: I agree with what you say about 186a and what it says.

It doesn't say anything ....
KRONZER: We're adding a Tot into what ....

DORSANEO: Exactly. Well the last proviso in 186a talks about.... It
starts out and says okay including experts and talks about identity.
Then we have the main proviso, and then we have the proviso to the
proviso, and it is unclear, ] agree with you in the context of the
middle proviso, the main thing, which doesn't speak about identity,

what's going on. As I read in Werner v. Miller I thought that it

says identity ....

KRONZER: There's no question that Werner --and in the courts that's
pure dictum, and you go back and read the case they cite for that.
Because they were talking when, whether the court was right in his
order, his late order, in requiring the witnesses be disclosed for
deposition purposes. That was the issue before the court. The way

the rule reads now, and that's all I'm asking, why are you now ....

DORSANEQ: Because of the five votes in Warner v. Miller,
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KRONZER: Here is what the rule says, "Where made subsequent to the
occurrence or transaction and made in connection with prosecution"
etc. etc. and "shall not require the production of written statements
of witnesses or disclosure of the mental impressions and opinions of
experts used solely for consultation and who will not be witnesses in
the case." It says nothing else about disclosures of any other aspect

of their testimony or their knowledge or anything else.

DORSANEO: Well the second proviso says that 1nformatioh relating to
the identity of persons inc]udihg experts having knowledge of relevant
facts is discoverable. MNow I will agree with you that I don't know
what that means, in the second pfoviso, and might not include the
person you're talking about, but it might. I don't understand the
current rule, and this is an attempt to make this rule understandable
and say when the identity of an expert is discerrab]e and when it

isn't.

MCCLESKEY: Jim, do you have something you would change in that

paragraph?

KRONZER: I would respectfully move that the language of the current
rule be kept as it is. That we do have Supreme Court interpretations
of the language at this time that could be considered to be
coﬁtro]]ing and to the extent the court may itself want to relax it
for purposes of discovery in these hardship cases, it seems to me they
could. The rule does not impose that sanction against discovery of

factual information in the hands of a witness, and to me one of the
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most evil parts of the expert game is the internal shopping for a guy
that you want to use and shoving all the rest of them off until you
finally come down with the guy you're going to use. I really think
that the names of the witnesses and the potential identification of
information they have. [ see one change you've madé, Bill, having to
do with whether information is going to be used by some other witness.
And that's a good change. I'm for that. But where they just shopping
through our witnesses or we are. 1 feel that those names ought to be
discloseable or discoverable or at least the rule ougnt not to be
changed so that you don't even have the opportunity to identify the
persons who have been consulted. They've finally found some old boy

that would sing the song.

MCCLESKEY: What part of this portion of the rule are you objecting

to, Jim. The disclosure of information?

KRONZER: It's 3c (p. 27). I would eliminate the identity and just

say "the mental impressions and opinions of an expert."

MCCLESKEY: I'm not following you, where?

DORSANEU: On page é7. The word "identity" .
MCCLESKEY: The identity in mental impressions and opinions.
KRONZER: The identity iS the add on.

DORSANEO: You would strike "identity?"
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KRONZER: Yes sir.

MCCLESKEY: Anybody have any troubie with striking “identity?"

KRUNZER: If the court- continue to adhere as in Miller, why they can

do it.

SOULES: I don't have any problem with that, do you?

MCCLESKEY: Page 27 at the bottom of the page 3c.

KRONZER: 3c.

DAWSON: Are you just talking about the one word or the name and

location? MName and address.

KRONZER: where's the name and address?

DAWSON: The one word?

KROMZER: Where's the name and address?

POPE: MNow we're focusing I believe on page 27. I'm just trying to

see where we are and what we're talking about. Jim?

KRONZER: By eliminating the word "identity," "the identity," and just

leaving the word "identity." You don't say they can identify or they
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cannot ‘identify.

POPE: How will it read?

KRONZER: It will just read, "the mental impressions and opinions of
an expert who has been-informally consulted ...." and that's the way
the current rule reads.

POPE: Okay.

MCCLESKEY: So far I don't hear any objections to that change. Are

there objections to that change? David?

BECK: I have a yuestion and depending upon the answer, I may have an

objection to it. May I ask Mr. Kronzer a question?

MCCLESKEY: Surely.

BECK: If you discover the identity of the opposing party's
consultants but yet you cannot discover their mental impressions or
opinions, then what good is it?

KRONZER: To discover other information they may have,

BECK: Like what?

KRONZER: Their investigation or materials they may have gotten early

after the accident.
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BECK: You're talking about factual type investigation?

KRONZER: VYes, that's right. And the rule clearly permits that, on

its face.
MCMAINS: The current rule. I think it's a retreat.

KRONZER: It does not permit you to ask them, David, you know what did

you think about that, and what are your conclusions about it.
MCMAINS: The word "identity" is also mentioned on the next page.

KRONZER: It runs counter to the rules in eminent domain cases where

you can call the other side's experts but you just have to say he was

yours, in other words.

DORSANEO: Ordinarily, I think if we did away with identity twice, it

wouldn't do any harm to the structure here.

MCCLESKEY: Alright, so we'll understand what we're talking about, on

page 28 in the third line from the top of the page the line ends with

the language "except that the identity" and as I understand it, Rusty,
what your saying is that we need to delete the word "identity" and Tet
that read "except that the mental impressions and opinions of an

expert who will not be c3lled" and so forth.
KRONZER: Yeah, that would be back on bottom of 27 too, George.
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MCCLESKEY: And also the word “identity" would be deleted from the

first 1ine of 3c on page 27.
KRONZER: Yes.

EDGAR: Mr. Chairman.
MCCLESKEY: Yes.,

EDGAR: Would that also require some modification number. I'm not

sure how, but on page 25, el.
MCCLESKEY: 25 what?

EDGAR: El, where we start out saying that “a party may obtain
discovery of the identity and location of an expert who may be
called," and then we come down about five lines from the bottomvand
say, "The disclosure of the same information" which necessarily |
includes identity concerning an expert used for consultation is

discoverable

SOULES: Is discoverable.

ELLIOTT: Only if it's going to be made the basis of somebody elses

opinion.
KRONZER: That's right.
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EDGAR:. I think we need to take a look at that. In glancing at it
here at first hand it seems like it might require some modification to

tie with this change. MNow I'm not sure how.

MCCLESKEY: Is everyone in agreement?

ELLIOTT: ----- some modification, because they say you obtain only
that way over on page 25 and then at pages 27, 28, you're saying you
can obtain it. You've got a conflict within ....

EDGAR: It's going to require some modification.

MCCLESKEY: Is everybody in agreement with the concept that we delete
the "identity" from 3c on page 27, 28? Any objection to that?

So that concept and that change is approved, and now Hadley we need to
get back to determining what changes need to be made.

EDGAR: George, I'm not really sure that maybe ought not do it at

this juncture as long as there is a sense of the committee that it
ought to be changed. Perhaps we could just leave it for someone to do
.it.

MCCLESKEY: You're talking about in el on page 257

EDGAR: Yes.

GUITTARD: Mr. Chairman, I suggest that we ask Mr. Dorsaneo to draft
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something and submit it to the Court.

SOULES: 1Is this the sentence "that a party may obtain discovery of
the identity and location, name, and address of any expert consulted,
and may further discover for an expert who may be called as a witness"

the rest of it? We can polish it but is that the sense of it? Okay.
MCCLESKEY: Any objections to that? Everybody's in accord.

DORSANEO: You mean people informally consulted or special ly retained
or both? Somebody | call up and say, "What do you think about that?"

And they say, "that's a lousy idea. Good-bye."

KRONZER: Well, anybody that you're not going to say may be called in
my opinion falls out of the cracks. She's not a witness. In other
words, if the party won't go so far as to say | may call you is not
discoverable for any purpose other than the purpose ya'll have said

now or for factual information.

DORSANEQO: Add another sentence —----

MCCLESKEY: Are you in accord that we'll let the wording of this be

worked out as a suggestion by the Committee to be worded by Bill

Dorsaneo?

KRONZER: Yeah, that's fine. He's done a good job here.
MCCLESKEY: Alright.
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ELLIOTT: What do we do about changing the words "may be called" or

"is to be called?"

MCCLESKEY: We changed it from "is" to "may". Changed it from "is" to

"may". Frank, did you have a comment?

ELLIOTT: wNo, I just wanted to be sure that I was clear. in what was

going on there. How we have in the rule as it's presently suggested
Bi1l has two types of witnesses. The one who's going to teétify,Aor
may testify, and two, the disclosure of one who's used for
consultation not expected to be called a witness but it's going to
form a basis of the opinion of the expert who is to be called, and
three, we've got the one that we're talking about, an expert witness
who has been talked to but doesn't fall in either of the other

categories. And that the identity of all three categories needs to be

subject to discovery.

DORSANEO: And it required one section so we could figure out how

to word it.

ELLIOTT: Yeah.
SPARKS: But this will eliminate your ability to go, for example, to a

medical specialist and say "I know that you will not go to court, but

I need some education here, would you review that?"

DORSANEO: That's right.
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SOULES: How that was Jack Eisenburg's complaint whenever‘wg talked at
the COAJ. He said, "Look, I have experts that I consult with.who
wouldn't talk to me if they knew that their identity had to be
disclosed. And they're important to me, and I need them. And I want
to be able to have those kinds of relationships so that I can serve my

clients. I can't have those relationships if that word 'identity'

jsn't in there."

SPARKS: I'm hesitant to be aligned with Jack but I agree with him

100%. Particularly in medical malpractice.

LOW: I think the thing is that part of the situation and that is that
we're attempting to protect, as a question what we protect, what we
don't protect. I don't believe we're attempting to protect the guy
that has a hospital bed examined, the expert says it's bad, and then
they say well designate him as a consultation expert. There ought to
be some method through which the court can determine whether this is a
true consultation expert or somebody that's just come up with a bad
opinion and you won't to designate him that way, and the court could
do that. I'm not proposing any changes here. I'm just saying in
concept I think our rule misses a lot. And you could take care of
that situation. I think his opinion ought to be re]evant and ought to
be admissible if you've had him examined and now you can just
designate him as a consultation expert and you can get his findings.
You can't get his opinidﬁs and so forth and I think the thing Jack's

talking about ought to be protected, but I think we missed part of it.
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MCCLESKEY: Could you do that by having some method of designating him

as a consultation expert before he's ever contacted?

LOW: You possibly could and also, for instance, they say well "did it
affect the expert's opinion?" How do you determine that? Without
getting some opinions or conclusions, do you have to accept the other
expert's conclusion? No, nothing he said had anything to do with me.
You know, how do you, as Franklin calls it, sift the beer from the
milk, you know. I may have changed his Tanguage, but what I'm saying
is that, and I realize we couldn't do right here, but I think we ought
to strive towards protecting a true consultation expert and strive
toward having to reveal the opinions and conclusions of a guy that has
examined it and then you want to make him a consultation expert simply

because his opinion is not what you want to hear.

KRONZER: If anybody can devise that, they've got my one miilion

percent vote.
SOULES: We tried.

KRONZER: Let me say the answer to what Eisenburg is saying under the

existing practice, I'm not asking that the court overrule Miller and

- the City of Houston case. Striking the word "“identity" does not

change those holdinys that are there now about that identity factor
with that kind of witness. The further thing is this guy that he's
talking with he's got sdae friend to talk to'that knows about it, has
no knowledge of facts that would be discoverabie under the existing

rules at all. Not at all. He hasn't been out to the scene, he hasn't
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measured anything, he hasn't gotten any ....

CUMNINGHAM: If people are yoing to be bothering him, they may want to
take his deposition to see if he has all his facts. That's the

problem.

KRONZER: If anybodys got the answers to what Buddy is saying, you can

have the whole load.

SOULES: In medical malpractice, some doctors will talk to one side or
the other, but they don't even want it known that they talk to

lawyers.

CUNNINGHAM: Because they're going to have their deposition taken.
KRONZER: If you give lawyers the chance to conceal identity....
MCCLESKEY: I am assured that the court will consider the suygestion
made here by studying that possibility, but I don't believe we
we're going to have time during this session to work that kind of
language out. Yeah, Rusty.

MCMAINS: Excuse me, isn't the remedy if you'd merely disclose the
identity, and then they attempt to depose, you file a motion to
protect on the grounds that they don't have any knowledge of relevant
facts. The court has the power to make that determination here.

MCCLESKEY: Are there comments upon other sections of 166b?

-62-



oA

MOORE: Mr. Chairman?

MCCLESKEY: Yes, Hardy?

MOORE: | have a suggestion about one, on the bottom of page 25,

subparagraph 3. |I'd like to change that wording a little and | will

state what | have in mind. Under Determination of Status, say, "The

" trial judge has discretion to compel a party to make a determination

and disclosure whether an expert may be called to testify within a

reasonable and specific time prior to the date of trial."

MCCLESKEY: Alright, read that again.

MOORE: "The trial judge has discretion to compel a party fo make a
determination and disclosure whether an expert will be called to

testify a reasonable and specific time prior to the date of trial.”
MCCLESKEY: Alright, anybody got any problems with that? | think that

clarifies the rule some without making any substantive change.

Hadley, did you have a comment?

EDGAR: Well, not on that point. Let's go ahead and take care of

this.

MCCLESKEY: Alright. | assume we're going to make those changes

because | hear no objections.
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EDGAR: 1'm just trying to write them down.

MCCLESKEY: Okay. On page 25, e3, near the bottom of the page, in the
second line as | understood Mr. Moore, it will read "discretion to
compel a party to make a determination" and then insert the words "and
disclosure” right after determination, so that will read "discretion
to compel a party to make a determination and disclosure whether an
expert will be called to testify wifhfn a reasonable and specific"
insert the words "and specific" after reasonable, within a."reasonable

and specific time before the trial."

EDGAR: The question | had, George, went to page 29, number 5, Duty to

Supplement.

MCCLESKEY: Alright.

EDGAR: And just a question, the next to last line says "finds a good
excuse," and we normally speak in terms of good cause. Now does this
mean ény+hing different? Because | don't recall using the words,"a
good excusé" in the rules anywhere. .That usually does something based
on good cause, and |'m just wondering what was in the minds of the

three of them.

KRONZER: That's going to clear your pipe, Hadley, to get the words

"good excuse" out and put '"good cause" in.

SOULES: Guess Eisenburg got it done, | don't know.
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DORSANEO: I don't know who aid that.
KROMZER: Reasonable excuse ....
MCCLESKEY: What do you propose Hadley? What do you propose?

EDGAR: We've said "good cause" everywhere else. I'm just wondering

if this imposes a different standard.
KROMZER: It does.

SOULES: It's a lighter standard, I think.
MCCLESKEY: Franklin, do you have a comment?

JONES: I sure do. [ hate to demonstrate how hastily I prepared

myself for this first meeting, but on page 25,
MCCLESKEY: I wonder if we could save that. I wonder if we could
finish this matter and then go back to that, Franklin,

SOULES: This was a language preference in the AJ to make

the burden lighter than good cause.
MCMAINS: I'm not sure it is, though.

SOULES: I'm not sure it is either, but I don't have any problems one

way or another, but that was the ....
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JONES: I'm sorry.

EDGAR: Well there was an intention then, this is an intentional

change, and you're saying "yes" and B8ill's saying "no."
SUULES: No, I think it was.

MCCLESKEY: Does anybody want to make a speech in favor of leaving the

wora "good excuse" in there?

SOULES: Yes, it was Craddock v. Surishine Bus Lines type test, not

necessarily, except they did say a good excuse, instead of not
necessarily a good excuse, so they wanted a good excuse instead of not
necessarily a good excuse, but they didn't want to have to go to good

cause and they thought this was some where in between.

MCMAINS: It seems to me it was either good cause or reasonable

explanation,

MCCLESKEY: How many are in favor of retaining the word "“excuse" in
this rule, the word excuse. How many are in favor of excuse? Got any
voters? OUne, two, three. All in favor of changing "excuse" back to
the word “cause" raise your hand, one, two, three, four, five, six,
seven, eight, nine, ten, eleven, twelve, thirteen, fourteen, fifteen.

Fifteen are in favor of cause and three are in favor of excuse.

Change that word on pagé.29.

EDGAR: You would delete the word "a" would you not?
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MCCLESKEY: Delete "a" in the next to the last line of paragraph 5 on
page 29 there will be a change which will cause that line to read
“finds that good cause exists for permitting or requiring later." How,
I want to get back to Franklin. Franklin, you had a comment on page

25?

JONES: I'm sorry to make us go back, George again, I apologize for my
lack of preparation. On page 25, paragraph 3, Determination .of
Status." The trial judge has discretion to compel a party to make a
determination of whether an expert will be called." Hell, I don't make
my mind up about that lots of times until after the defendant has
rested. You know I may want to call somebody in rebuttal. I think
it's a little strong, I think we ought to ....

MCMAINS: Change it to "may."

SOULES: Change it to "may?"

MCMAINS: I don't think that changes the determination.

SOULES: Good suggestion. I agree.

MCCLESKEY: In the next to the last line, will it read, "an expert may

be called?"

LOW: Yes.
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MCCLESKEY: Any objections to that?
JOMNES: 1 have two more comments.

MCCLESKEY: Alright Franklin, 4o ahead.

JONES: Right under paragraph 5, on 5a, (1) on paye 29, on duty to
supplement interrogatories, I would suggest that we insert between the
word "incorrect" and "when" the word "or incomplete" so that we

require a party to supplement if he knows that his responses are

either incorrect or incomplete.
MCCLESKEY: Incorrect or in complete?

SOULES: Then number 2 would be "though correct or complete when made

L is no longer ....
« »‘X‘v‘"‘-/

MCCLESKEY: Franklin, would you go over each of the changes there in

ba that you would make?

JUNES: 0.K. I would drop down to paragraph (2}, and I would take out
the words "a knowing concealment or misrepresentation" and substitute
for that "misleading." I think a knowing concealment or

misrepresentation is a little strong.
MCCLESKEY: And what would you put there, "that failure to amend the

answer is in substance ....
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JUNES: In substance misleading.

MCCLESKEY: And strike and "knowing concealment or misrepresentation.”
Would you also in paraygraph (2) make any changes with respect to

adding the word "complete" or "incomplete"? For instance saying, "he
knows that the response though correct when made is no longer true or

complete." Does that need to change?

LOW: Well, one other thing on that might need clarifying. He knows
that the response was, "was" speaks in terms of back at the time he
gave it. You want his to be currerit, "was then" or "is now"
incomplete or you know, see "was" would talk about he's giving it and
it was incorrect. Now we're talking about supplementing it, so your
discovery is current, "was" or "is now," or "is ac- longer" or

something, what I mean is you can't use the word "was."

SOULES: Where's that?

LOW: No, I'm talking about (1).

SOU[ES: Well that's when he finds out either it was wrong when he did
it, it was wrong when he did it, two is it was right when he did it,
but it is no longer right.

LOW: O0.K. alright, you're right.

GUITTARD: Or complete.
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SOULES: Or complete; that's a good suggestion.

MCCLESKEY: Alright the changes we have in 5a, in page 29, are in a(1l)
"he knows that the response was incorrect" and add "'or incomplete'"
when made, "and in (2) "he knows that the response though correct when
made is no longer true;gﬂ_pomplete and the circumstances are such that
failure to amend the answer is in substance misleading." Does that

cover it Franklin?
JUNES: Yes sir.

MCCLESKEY: Is there any objections to making those changes? That

will be recommended by agréement, since I hear no objections.
EDGAR: Geofge, reread it so that we can make sure we've got it down.

MCCLESKEY: We just had a suggestion here in (2) that we make that
read he knows that the response though correct when made is no longer
true and complete, instead or complete, and I believe it's good

suggestion.

EDGAR: George, well don't you want to say he knows that the
response though correct or complete when made is no longer true or
complete ....

MCCLESKEY: No, correct and complete when made, no or complete, [

guess the or would be proper there.
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JUNES: Either one, either one.

MCCLESKEY: Let me, Hadley did you want me to go over that again, the

changes?
EDGAR: Well, yes.

MCCLESKEY: In (1) it will read, "he knows that the response was
incorrect or incomplete when made," and in (2) it will read, "he knows

g

that the response though correct and complete when made is no longer

true and complete."
EDGAR: "Or" the second time.

GUITTARD: Both true and complete in order to be satisfied, so if yoﬁ

have to say "no longer true and ...."

MCCLESKEY: I think that's right. I've got "and complete" inserted
twice, one at the end of line one of paragraph two and the other one‘
after the word "true" in line two of paragraph (2). So the paragraph
(2) will read "he knows that the response though correct and complete
when made is no longer true and complete and the circumstances are
such that failure to amend the answer is in substance misleading." Can

that be done by agreement? What other paragraphs do you want to

comment on?

MOORE: Mr. Chairman would there be any objection to where they

disclose the name and address of witnesses, both expert and lay
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witnesses, that they also furnish their business and residence
address, and residence telephone numbers ... you could get a name you

won't be able to find.
MCCLESKEY: Where, what let's go back.

MOORE: Pages 24 and 25 in d, Potential Parties and Witnesses. A
party may obtain discovery of the identity and location (name and
address) of any potential party and of pefsons having knowledge of
relevant facts .... I'm sugygesting that we make that workable cees
should be the name and location, ndme and address, and residence and
business telephone and residence and business address. To locate the
man and satisfy them that you're going to get a witness .... . . . .
. « .Could be required. . . . . . .you have the same thing up here

with respect to experts under (1) on page 25.

MCCLESKEY: Does anybody have any objections to that concept? 1 hear
none, 1 believe that is the paragraph Bill Dorsaneo was going to make
a suggestion on on page 25, paragraph e(1l).

DORSANEQ: Yes sir,

KRONZER: 24d says, "location (name and address) of any potential

party ...
MCMAINS: He wants to add "telephone number“-basically.
MCCLESKEY: What Hardy was getting to is address both at home and the
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office and the phone number. . .

KRONZER: Yes. . . a drivers license, social security number.

['TT put it on your computer for you, Hardy.
MCCLESKEY: Anybody have any objection to that concept?
KRONZER: I just object to it generally.

MCCLESKEY: Anybody else have an objection? If not we'll ask Bill to
include that in his comments as to ‘the exact wording to take care of

home and business address and home business phone number. Rusty?

MCMAINS: Mr. Chairman, I just want a point of information. Why on
page 29, in 4a, among the sanctions that are available, it says that
the trial court may order that "discovery not be sought at all, in

whole or in part." Why is that in there?
DORSANEQ: That's in the present rule, isn't it?

MCMAINS: HNo, it is not in the present rules, There isn't any4ab11ity
of a trial court to enjoin discovery in a case from the inception. I
- mean they may limit discovery, you're talking about under 186b, of a
particular question. 1[I don't have any problem if its limited to
category or subject matter, but the rule is ....

MCCLESKEY: Where are you, Rusty?
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MCMAINS : Paye 29, a up at the top of the pagye, "ordering that
discovery not be sought at all, in whole or in part." It seems to me
at that point you have an appealable order, because you can't go
forward with your lawsuit. I don't understand why that, under- what
circumstances that sanction was, you know, what the Committee had in
mind as to that. 186b deals with, you know that a particular
requested discovery not take place. That's fine, but to be entitled
to a sanction or whether it be an abuse or whatever, that there be no

discovery. . .wrong.

CUNNINGHAM: I think that's what it means, but maybe a word needs to
be added to make sure. I've read it to mean just that. That any

particular type of discovery ....

MCMAINS: I didn't, because it says later on, it's very clear that
it's different. Because after that it says, "or that the event or
éubject matter of discovery be limited, or that it not be undertaken
at the time or place specified," but the first one is totally

unlimited, and I have a problem with the Tack of limitation relating

to any specific discovery request.

SOULES: Under what circumstances can the court say no discovery in
this case by anybody? That is, whenever it protects the movant from
undue burden, unnecessary expense, harassment or annoyance, or
invasion of personal, constitutional, or property rigﬁts. 0K?

KROMZER: Where's that?
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SOULES: That's in 4, Protective Orders. That's the first language.
Only under those circumstances that any of these sanétionsAcan be
imposed. Now, where the parties are horribly mismatched, in a small
case, under this rule, and it's a simple case, and one party or the
other is just steam-rolling with his lawyers and browbeating the other

guy. « .

KRONZER: That's good.

SOULES: A judge can say, "MNo discovery in this case, and we'll go to
trial." Perjod. But that's the most, under those circumstances can
be done, but it's got to be with a situation where . . .

MCMAINS: 1 don't see that as a very restrictive standard.

SOULES: What?

MCMAINS: Section 4 is a substitute for 186b on prutective orders.
This is the place where you as a party resisting discovery come to the

court and say, "Wait a minute.,”
SOULES: That's right.

MCMAINS: 186b has no comparative rule at all, no comparative relief

that no discovery under any circumstances in any form or fashion can

be conducted.
SOULES: There's no protection for the fella in those circumstances
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that | just gave that's spelled out in the present rule. But it is in
this rule, and a judge can say, "Why do you want to discovery in this
case at all?" but he doesn't give any very good reasons. Why do you
think he shouldn't haye discovery? It's a suit onva note or
something, where there's very little issue anyway, it's just

irrational, annoyance, undue burden and unnessary expense and a judge

‘says why do you feel he shouldn't, and he tells you it's a simple case

and this is all there is to it. What do you say about that? Well, it

doesn't seem that way to me, but | really don't what to tell you

"specifically and the judge says we're just going to go to trial on the

pleadings in this case.

KRONZER: | know some judges who would do that, given that power in.
Rule 18, even as you'Qe now got a drawleg (?) broad enough to handle
them. The question is the court has lived a long time with Rule 434,
that is permitting a party to make a record to permit him fo present
error when the trial judge is being arbitrary. What your talking
about, it may be a case where the guy can't answer his questions
without some discovery, without some permission to do something. A

mandamus may be his relief. But how do you do mandamus if you don't

have the material? Remember DRT vs. Oler , which preceded Ex parte

Hanlon , when they were trying to get the names of the witnesses off

the bus, and the Supreme Court said you can't héve that because the
rules say no and you haven't proved harm, because if you don't have

them, you haven't proved what they said. Well, fthat's the problem
your getting into if you can't develop what it is you're saying say,
hey baby, you can't do that. Rule 434 has one great part that is

rarely used and that is, when the judge is being arbitrary you've got
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a right to develop a record on it and to show your grounds for what
your being treated. Now, you're cutting into that pretty deep with

that kind of language as I see it.

SOULES: That's the purpose of it, it reaches that circumstance,

whether this committee wants to advise to take it or not.

KRONZER: Well, as long as everybody knows. I've been a Kicker and a

Kickee.

MCCLESKEY: This is a substantially substantive change to the present

rules.
KRONZER: It's just no fun to be the kickee!

MCCLESKEY: Are you ready to indicate by a vote what your preference

is on this?
KRONZER: I don't like that either, but I don't know what you do.

MCMATHS: I guess what I'm getting at is, I don't have a problem with
prohibiting a specific discovery request. I have a problem with a

prospective bar to any form of discovery.

MCCLESKEY: Would your objection be. . .

MCMAINS: In other words, what I would say is if you said ordering

that the requested discovery not be sought at all, in whole or in
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part.

KRONZER: Or the requests for discovery be limited, in whole or in

part.

MCMAINS: That's right, but to just say not only am I not going to
make him answer these interrogatories, you can't ask any more or I'l]

hold you in contempt.

CUNNINGHAM: Why don't you make a motien to add those words. You said

the requested discovery.

MOORE: Leave off the word "all"  "“discovery not be sought in whole

or in part."
GUITTARD: What's the difference between that and just denying the
discovery. Are you saying you're not going to let him seek it, or you

just not going to let him have it?

MCMAINS: What they tell me judge, is the rule as it is presently

written is that he can't seek it.

GUITTARD: I understand, but does your objection go to the seeking as

well as . . . .

MCMAINS: Yes, in other words, as long as we get a right for a ruling

on a specific request for discovery.
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GUITTARD: But would it satisfy you to put the "requested" in there

and so forth, if you still use that word not being sought?
MCMAINS: Oh I see, no I. . .

GUITTARD: You could just say that the requested discovery not be make

is what you would do.

MCMAINS: 1 see what your saying, Judge.
MCCLESKEY: Mr. Moore has a suggestion here.

MOORE: I'm gding to make a motion. . . introductorily you're talking
about that you request discovery sought, I'm going to move that the a

.... be changed, ordering that discovery not be sought in part.

JENNINGS: Well, then it says in whole or in part.

MOORE: That's right, well, more than that, it says not be sought at
all in whole or in part, and I'm just saying ordering that discovery
not be sought in part or that the event or subject matter for

discovery ----

MCCLESKEY: I'm having a hard time following you Hardy, why do you

leave out in whole?

MOORE: I just think it's too broad, I'm apprehensive about it I

concur in the apprehension of Mr. Kronzer. but I think there might
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be part of it that should be -----

MCCLESKEY: Wwould you accomplish the same purpose by leaving out the

words, in whole or in part?

MOORE: Well I think you'd have to leave out the words "at all," don't

you?

MCCLESKEY: Yes, leave out, let it read, "ordering that the requested

discovery not be sought. .

MOORE: In part, now I think that perhaps there might be an occasion
where part of it shouldn't be permitted, because you go on to say or
that the event or subject matter of discovery be limited, or that be
not be undertaken at the time or place specified. [ think they
should, there might be some of it that would be objectionable, but
just to say you can't do it at all, I think that's dangerous. A judge

gets mad or he closes his mind to presentation or matter.

MCMAINS: Judge, I think in answer to your question about the sought
part, that mirrors pretty much with what 186b is now and since it's a
motion for protective relief, as opposed to a response necessarily to
the discovery request, I think that it's proper that the sought, that
it be related to the sought, because generally it's when for instance
they want to dispose someone or do something else and you, or require
you to produce a bunch 6% things, you file avmotion for protective

relief saying they should not seek this or be ailowed to seek this.

So I don't have a problem with that aspect of it. As long as it's
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limited to the requested discovery, so we have a specific ruling on

it

MCCLESKEY: Hardy, would your point be made if we let that read,
"ordering that the requested discovery or any part of it not be

sought, or that the. . ."

MOURE: The thing that bothers me about that is in the introductory
statement it says, "on motion by any party against or whom discovery
is sought,” so it seems to me that you, that what you are saying is
that sought, what's the difference between saying your seeking it over
here anq saying your requesting over here in paragraph 8, I can't, [

don't see it as sufficient.

MCCLESKEY: Well no I would leave that in, "not be sought,” I would

leave that in, I'm just trying to. . .

MOORE: What I'm saying is that, what Russell is saying that he'd be
satisfied to say that the discovery, or in that the requested
discovery not be sought, but already you're seeking a discovery by . .
. I don't know that adds anything to it. In other words, I'm in
accord with what his views are; I don't think that putting in the word

"requested” is going to help any.

MCMAINS: Well,I think it does in that unless there is an initiated
discovery process, there is no generic power'of the district court to

walk in and say, in response to no discovery motions, U.K. discovery

is over, and that's what I'm . . .
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KRONZER: I'd like to suggest the adding of this to Russell and to
Hardy, on page 28 before or after the second line after the words,

“under these rules, specifying the grounds therefor" after the
words, "under these rules," so that if the court acts to knouck out
everythinyg, you at least have something to turn to, to see a basis,

whether the action is arbitrary or not.
MCCLESKEY: I wonder if we could come to that after we finish with a.

KRONZER: I'm relating it to a, I'm saying that "on motion by any
person against or from whom discovery is sought under these rules,
specifying the grounds therefor," because you see over here it says,
“Specifically, the court's authority as to such order extends to,
although not necessarily limited by any of the following," well if yoﬁ
tie that type of a just-knock 'em out order to a specific motion
setting out grounds alleging hafassment, the court on appeal would
have to assume that he was operating within those grounds to do it,

and that does give some control of his ruling. That's all I'm saying.

MCULESKEY: So you would have that first two lines of 4 at the bottom

of page 28 to read, "on motion by any person against or from whom

~discovery is sought under these rules, specifying the grounds therefor

the court may."

MOORE: Yes, that's righz and then putting request back in.

MCCLESKEY: Anybody have any problem with that?
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KRONZER: Then the action could be measured by extraordinary ....

MCCLESKEY: If we have no objections, that will be recommended by

agreement.

SOULES: The only suggestion I have is that, is placing the language.
You're modifying the motion, aren't you? The motion specifying the
grounds therefor and not the rules under which it is sought." I'd say

on motion specifying the grounds therefor.
KRONZER: That's right.

SOULES: And then on a, if we put ordering that the requested

discovery not be sought. . .
JENNINGS: How about even denied, it's already been sought.

SOULES: Well, not be sought again, I guess. . . And then in whole or

in part the requested discovery may be one question only.

MCMAINS: Why not just jay, "not be sought in whole or in part." Just

leave the "at all" out.
SUULES: "Not be sought in whole or in part" ....leave "at all" off

there. So, "ordering that the requested discovery not be sought,"

strike "at ali" "in whole or in part," and finish the sentence.
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MCCLESKEY: Any objection to that? That meets your problem, Hardy?
MOORE: That's fine.

MCCLESKEY: Alright, if there are no objections to that, we'll
recommend that by ayreement, any time you want to vote say so. Any

other suggestions on 1l6bb, David?

BECK: I have a question, Mr. Chairman. Under h on pages 26 over to
27, and specifically the provision dealing with that charge. What was
the reason for putting that in there? Was it to allow the parties to
informally handle matters which historically had been handied more
formally, and if that's the case by requiring the requesting party to
provide the medical records free of charge, are we in effect creating
an incentive to use the more formal means. In other words, it may be
cheaper to use the formal means if you got to supply the other side
with copies of records. Was the sense of the Committee in putting

that provision in there?

DORSAREO: David, we have to look at what the old one was, and you
have to figure out what really the change is. This is one, frankly,

that was left to people more in this business in terms of the exact

wording.

MCMAINS: I don't think it's much different than the ------- rules.

DORSANEO: I'm not exactly sure what your asking, or whether the

Committee did it, making more things available without charge or fewer
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things. My recollection is that there's more without charge in the
current rule. The current rule, "copies of all medical records, etc.,
shall be furnished without charge to all parties as soon as possible,"

Now what does this present one say?

BECK: Basically, the same thing, | guess my question is what was the
experience under the rule. Were people resorting more to the formal
"means simply because this charge provision was put in there or not?

| guess I'm just really asking is how the rule worked.

KRONZER: . . . not that we want +o give it to them but they just
invariably use the discovery service as a . . . and they bring them up
| say, do you want a copy? And then they pay for our copy and they
pay for theirs. That's the way it goes. But you have to pay more .

than you do by this, because you have to pay that reporter.

BECK: That's what we do.

DORSANEO: David, this says furnished by the requesting party to the
party who furnished the authorization, and then it says they'll be
made available to all parties and then the last sentence says making
them available doesn't invoive actually giving everybody one, but the
mailing of written notice by the requesting party that he's got them
within this time period constitutes making them available. So it
really makes you have o make them available less, but you have to

make them available to the person who gave you the authorization. .
SOULES: The concept was that the party who has control of the
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records can get them probably cheaper, and he can run them down to
copy machines probably cheaper but how many copies should he have to
run, one now and give that to the fellow who asks for them and then
the requesting party notifies everybody else he's got them, presumably

they're on the same side and they can xerox their own copies.

CUNNINGHAM: I think under definition of what he has superior countrol
under, you can get it under the other rule without even.resorting to
this now.

SUULES: ... the copies free, instead of giving you the original for

ydh to copy.

MCCLESKEY: Are there any suggested changes in the proposal?

Hearing none I assume that "h" is alright as it is. Comments upon
other parts of 166b? If not, are you ready to recommend 166b as
proposed, and as amended by the suggestions here this morning? All in
favor of doing so raise your hand. Any opposed, I see no opposition.

Bill do you have any comment on ....?

DORSAMEOQ: Well the others, that's two years or more of work right
there, 166b, and the others really have, until we get to the
non-compliance rules don't have the same, wouldn't have the same kind
of ..... at tnis point, with one thing in one and one thing in

another.
MCCLESKEY: Alright then let me make this proposal, you have had the
agenda in hand with everything as stated. Are there other rules in

this group one that you desire discussion upon at this time or are you
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ready to recommend them as submitted?

SPARKS: I have a couple qguestions about sume of them. I wanted to

ask a question on rule 200 page 53.
MCCLESKEY: Page 53, rule 200, alright.

SPARKS: I've had to wear these trifocals for a while, but the way I
read this rule 200 it appears that without leave of court a plaintiff

can take a deposition for appearance date by filing a motion and an

affidavit.

KRONZER: That's what it reads to me too. I can't see why that

follows.

SPARKS: My question was, why this change in the rule, I.don't

understand that. What was the reason for it?

DORSANEO: The first thing 1'd ask you to do is repeal it, and [ can
tell you the deposition rules, how they developed and where this

language came from, but I'm not understanding your exact question.

MCMAINS: He wants to know why you can take a deposition before

the appearance date of the party, without leave of court. Why that
change? Mow you can do it by just filing an affidavit.

SOULES: The reason for the change is, why have the court involved at

all. There may be no objection to it, period. So, you get the, the
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other party must be served with the notice and there must be good

cause shown by affidavit, and it may just come off.
SPARKS: But isn't that by agreement? I mean....

SOUULES: Mo, because you've got to file a motion objecting to it and
then get the court involved. It's reversing the court's burden. It's
making the court come into play only when there is an objection
involved, as opposed to putting the court in play without an

objection.

SPARKS: I just see a lot of potential abuse there. I just don't

understand.

DORSAMNEQ: It follows roughly the language of the comparable federal
rule, and it is now to my recollection it was present just as a matter

that was thought to preferable to the way it's ordered now.

KRONZER: Well Bill, I really don't follow it either. You mean that
if 1 file a motion, and I just allege good cause, nobody passes on it.
['ve got a motion there that with an affidavit, I get to take the

deposition.
MCMAINS: That's right.
DORSANEO: That's right.

KRONZER: That seems like an exercise in futility or not futility
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cause I want the deposition, but that doesn't seem, there ought to be
somebody, if you are going to accelerate it to pass on it or grant

leave to do it.

MCMAINS: Frankly, I think what Sam's talking about is, is a concern
for a defendant probably since he is not the cone initiating the
action, that is the little party defendant or driver is liable to wind
up being deposed formally in a judicial proceeding on an affidavit
before he ever gefs representation by a 1éwyer. ['m sure that that's

his concern. Am I not correct?

SPARKS: That's one of them. It could be anybody.
MCMAINS: It could be without notice.

SGULES: It could be without notice?

KRONZER: Sure, it could be without notice. It says that a defendant

has served .....

MCMAINS: Yes, but service does not necessarily mean received. You

understand.

SOULES: Service in this case obviously means by citation.
MCCLESKEY: We are obviously talking here about a concept of policy
rather than the wording of a rule. I think probably we just might

take a vote on the concept itself as to whether or not you are in
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favor of changing the present policy of not allowing depositions prior
to appearance date. How many are in favor of retaining the rule as it

is now and not allowing an early deposition?

SOULES: Would you believe this?

MCCLESKEY: One, two, three, four, five, six, seven, eight, nine<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>