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s AGENDA '
Supreme Court Advisory Cammittee Meeting

May 31, 1985
Date of Request  Action taken, - -
Request Submitted by if any ~ Comments
3a 1/11/85 Judge Wénace Amended version adcopted 'See also Rules 8, 10,

by Supreme Court 12/3/83. 10a, 10b, 27a, 27b,
No record of new request. 27c, 165a, 166f, 247,
247a, 250, 305a.

8 1/11/85 Judge Wallace Amended versicon adopted See also Rules 8, 10,
: ) by Supreme Court 12/3/83. 10a, 1l0b, 27a, 27b,
No record of new request. 27¢c, 165a, 166f, 247,
o 7 - 247a, 250, 305a.

8 2/84 Ray Hardy Proposed Revision approved 10, 14b
‘ by COAJ on 6/9/84

8 9/15/83 Ray Hardy None 10, 65, 165a, 127,
: 131 proposes New Rule

10 1/11/85 Judge Wallace Amended version adopted See also Rules 8, 10,
- by Supreme Court 12/3/83. 10a, 10b, 27a, 27b,
No record of new request. 27c, l65a, 166f, 247,
: 247a, 250, 305a.

10 2/84 " Ray Hardy Proposed Revision approved 10, 14b
by COAJ on 6/9/84

10 9/15/83 Ray Hardy None : 10, 65, 165a, 127,
: . 131 proposes New Rule .

10a 1/11/85 Judge Wallace Amended version adopted See also Rules 8, 10,
by Supreme Court 12/3/83. 10a, 10b, 27a, 27b,
No record of new request. 27c, 165a, 166£f, 247,
247a, 250, 305a.

10b 1/11/85 Judge Wallace Amended version adopted See also Rules 8, 10,
by Supreme Court 12/3/83. 10a, 10b, 27a, 27b,
No record of new request. 27c, 165a, 166f£, 247,
: 247a, 250, 305a. o
14b 2/84 .  Ray Hardy Proposed Revision approved 10, 1l4b KF ’r
‘ by COAJ on 6/9/84 g%{ [p

145
1505
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’.4c a

21c

27a

. 27¢ ‘

47

47

47

Chairman Green request.the
subcamittee to study the -
rule for a later report. -

... Ccmments

At 2/25/84 meeting Gary =

report at the next meeting;
however, it was not on the
4/14/84 agenda prepared by

. Approved. 12/3/83 by S.C.

- Report by Doak Bishop on

306(2); Written report on
306(2) also received from
Tcm Pollan dated 3/6/8S.

Amended version adopted
by Supreme Court 12/3/83.
No record of new request.

Amended version adopted

. by Supreme Court 12/3/83.

No record of new request.

. Amended version adopted L

by Supreme Court 12/3/83.
No record of new request.

Comnittee on Professional

Camittee on Professional

Date of Request W}-\ci:ion taken,
Request Submitted by if any A
. '2/3/83  W.J. Kronzer At 11/5/83 meeting,

Hopkins was to have a
Greene

-6/26/84. Jordan & Haggen

S ‘ : on 3/9/85 Agenda for

1/11/85 Judge Wallace

1/11/85 Judge Wallace

1/11/85 Judge Wallace

8/31/82 W.J. Kronzer -Referred to State Bar
Ethics

12/1/83 Hubert Green Referred to State Bar
Ethics

9/20/84 Robert Davis

On 3/9/85 agenda for
report by Jim Weber

See alsc Ruales 8, 10,
10a, 10b, 27a, 27b,
27c, l65a, 166f, 247,
247a, 250, 305a.

See also Rules 8, 10,
10a, 10b, 27a, 27b,
27c, 165a, 166f, 247,
247a, 250, 305a.

See also Rules 8, 10,
10a, 10b, 27a, 27b,
27c, 165a, 166£, 247,

- 247a, 250, 305a.

None

None

Nene



Date of Reqﬁest 7 Action taken,

- Request - Submitted by . . iffany - .- -VConmentsi
:M\ 47 ° Unknown JimWeber .  Nome - . ' None
65, . 9/15/83 RayHardy.  Nome . .. . .10, 65, 165a, 127, . . .

. 131 proposes New Rule

86 1/9/84 Judge Wallace  None - : 87,88, 89
87 1/9/84 Judge Wallace None 87,88, 89
'87(2) (1;) ” 2/10/84 Hubert Green - - Approved by COAJ at o None

- 6/9/84 meeting

87 | 2/16/84 Bill Dorsaneo Approved by COAJ at . None
. 6/9/84 meeting

'87(2) (b) 8/29/83 Bob Martin Approved by COAJ at None
' 6/9/84 meeting

1/9/84 . Judge Wallace None 87,88, 89
89 1/9/84  Judge Wallace None . 87,88, 89
103 8/6/84  Donald Baker  On 3/9/85 Agenda for 106
: ' = - Appointment to Sub-
106 3/10/83 Ellen Grimes Removed fram docket ~ None

6/4/83, returned to
docket and placed on
3/9/85 Agenda for Report
on from Jeffrey Jones

127 9/15/83 Ray Hardy None 10, 65, 165a, 127,
: 131 proposes New Rule

131 9/15/83 Ray Hardy " None 10, 65, 1l65a, 127,
. 131 proposes New Rule
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165a

165a

166f£

200

201

204

204

Date of Request

Action taken,

Request = Submitted by -

1/25/84° Don L. Baker -

if any

Amended Version adopted

by S.C. by order 12/3/83,
‘on 3/9/85 Agenda for

" Appt. to Subcammittee

2/21/84  Putnam/K.Reiter

1/11/85 Judge Wallace

. 9/15/83 . Ray Hardy

8/21/84 Jeremy Wicker

-1/11/85  Judge Wallace

3/7/84 Richard Relsey

1/25/84 Don L. Baker

1/9/84  Harris Morgan

6/20/84 David Hyde

pertains to attorney fees

. .Comments

' None

not 161

Amended version adopted
by Supreme Court 12/3/83.

No record of new request.

None

,'Adopﬁed by S.C. by Order

of 12/3/83. On 3/9/85
Agenda; Written Report
has been submitted by Tam
Pollan dated 3/6/85.

Amended version adopted
by Supreme Court 12/3/83.
No record of new request.

Approved by S.C. by Order
of 12/3/83. On 3/9/85
Agenda for Appointment to

" Subcommittee.

Approved S.C. by Order of
12/3/83. Cn 3/9/85
Agenda for Appointment
to Subcammittee.

Approved by S.C. by Order
of 12/3/83. On 3/9/85
Agenda for Report by
Collins and Haworth.

Approved by S.C. by Order
of 12/3/83. On 3/9/85
Agenda for Report by
Collins and Haworth.

See also Rules 8, 10,
10a, 10b, 27a, 27b,
27c, 165a, 166f, 247,
247a, 250, 305a.. -

10, 65, 165a, 127,
131 proposes New Rule

306(a) (1)

See also Rules 8, 10,
10a, 10b, 27a, 27b,
27c, l1l65a, 166f, 247,

247a, 250, 305a.

324 (b)

None

None

None



204(4)

204 (4)

- 206(3)

207(2)

208(a)

216

247

247a

250

Action taken,

" ‘Approved By S.C. by Order’

on 3/9/85

Approved byvé.C. by Order
On 3/9/85

Approved by S.C. by Order.

On 3/9/85

Approved by S.C. by Order
On 3/9/85

Approved by S.C. by Order

Cn 3/9/85

Was on 11/5/83 Agenda for
suggested action by CCAJ.

Amended version adopted
by Supreme Court 12/3/83.
No record of new request.

Amended version adopted
by Supreme Court 12/3/83.
No record of new request.

Date of Request
.. Request .Suhn@tted by if any
3/6/84 ~ Judge Barrow
. of 12/3/83.
‘Agenda for Report by
2/21/85 L. Soules
of 12/3/83.
Agenda for Report by
Collins and Haworth.
3/6/84  Judge Barrow :
- IR of 12/3/83.
Agenda for Report by
Collins. and Haworth.
3/6/84  Judge Barrow
A of 12/3/83.
Agenda for Report by
Collins and Haworth.
3/6/84 Judge Barrow
of 12/3/83.
Agenda for Report by
Collins and Haworth.
9/22/83 Bradford Moore
No further record.
1/11/85 Judge Wallace
1/11/85 Judge Wallace
1/11/85 Judge Wallace

Amended version adopted
by Supreme Court 12/3/83.
No record of new request.

: Connents
7206(3),207(2),
208(@)

~ Collins and Haworth. .

None

..206(3) 7207(2) ,
208 (a)

1206(3),207(2),

208 (a)

206(3),207(2),
208 (a)

See also Rules 8, 10,
10a, 10b, 27a, 27b,
27c, 1l65a, 166£, 247,
247a, 250, 305a.

See also Rules 8, 10,
10a, 10b, 27a, 27b,
27c, lé5a, 166f, 247,
247a, 250, 305a.

See also Rules 8, 10,
10a, 10b, 27a, 27b,
27¢c, le5a, l66f, 247,
247a, 250, 305a.



264'

265(a)

272

296

296

297

305a

306(a) (1) 8/21/84

306(a) (4) 6/26/84

Judge Wallace

Jeremy Wicker

Jordan & Haggen

' Proposed change presented
by Richard Clarkson was

Cn 3/9/85 Agenda for Report

Appoved by S.C. 12/3/83

Appoved by S.C. 12/3/83

Date of Request Action taken,
Request ‘ Suhudtted.by,‘.x,- if any.
' Unknown " Unknown .
approved at the 6/9/84
meetlng 4
6/14/83 Judge Onion
o by Judge Curtiss Brown
12/13/83 Judge Wallace  On 3/9/85 Agenda for
- Appointment to Sub-
. cammittee - .

6/14/83 D. Bickel
On 3/9/85 Agenda by .
Doak Blshop.

8/6/84 Jeremy Wicker
On 3/9/85 Agenda by
Doak Bishop. -

12/13/83 Judge Wallace On 3/9/85 Agenda for
Appointment to Sub—
cxxunlttee

1/11/85

Amended version adopted
by Supreme Court 12/3/83.

_No record of new request.

Adopted by S.C. by Order

of 12/3/83. On 3/9/85

 Agenda; Written Report
. has been submitted by Tom

Pollan dated 3/6/85.

Approved 12/3/83 by S.C.
on 3/9/85 Agenda for
Report by Doak Bishop on
306 (a) ; Written report
on 306(2) also received
fram Tam Pollan dated
3/6/85.

“Conments_

{ane

None

297,373,749

None

306(c)

297,373,749

See also Rules 8, 10,
10a, 10b, 27a, 27b,

- 27c, 165a, 166f, 247,
A 247a, 250, 305a.

306(a)(l)

456,457,458



ST e

324 (b)
329
354

355

364 (a)

373

380 -

438

452

306 (c)

Appoved by S C 12/3/83

Approved by S.C. by Order

.Agenda for Appointment to

Approved 12/3/83 by S.C.
On March 9, 1985 Agenda

Date of Request Action taken,
Request  Submitted. by if any
8/6/84 = Jeremy Wicker
: .. -On 3/9/85 Agenda by .
'Doak B;Lshop
3/7/84 | Richard Kelsey
of 12/3/83. On 3/9/85
Subcammittee.
3/9/84  Charles
Childress
' for Appointment to
Subcammittee.
4/6/84  Jim Milam  Approved COAT 4/14/84
4/6/84  Jim Milam Approved COAJ 4/14/84
5/2/84  Guy Hopkins Approved COAJ 6/9/84
12/13/83 Judge Wallace  On 3/9/85 Agenda for
: Appointment to Sub-
-cammittee .
4/6/84  Jim Milam Approved COAT 4/14/84
© 7/17/84 Michael Renme  On 3/9/85 Agenda for
: - Appointment to Sub-
Camittee
3/23/84 John Feather

At 4/14/84 meeting it was
determined that Sub-
camittee would continue
its work; No further
record.

" 306(c)

324(b)

None

354, 380
354, 380
None

297,373,749

354, 380

None

Ncne



© 456

457

458

621A

627

680

680

680

680

Approved 12/3/83 by S.C.

Report by Doak Bishop on

“on 306 (2) also received

Approved 12/3/83 by S.C.

Report by Doak Bishop on
306 (a) ; Written report
on 306(2) also received

Approved 12/3/83 by S.C.

Report by Doak Bishop on
306 (a) ; Written report
on 306(2) also received

. - Comments -

456,457,458

456,457,458

456,457,458

3/9/85 Agenda for Appoint- 627

3/9/85 Agenda for Appoint- 627

Date of Request ‘Action taken,
. Request Submitted by _if any -
6/26/84 Jordan & Haggen
on 3/9/85 Agenda for
306 (a); Written report
fram Tom Pollan dated
3/6/85.
6/26/84 Jordan & Haggen
on 3/9/85 Agenda for
fram Tom Pollan dated
- 3/6/85.
6/26/84 Jordan & Haggen
» on 3/9/85 Agenda for
from Tom Pollan dated
3/6/85.
6/29/84 John Pace
ment to Subcamnittee.
6/29/84 Jchn Pace
y ment to Sutcxnudttee.,
7/6/83  W. C. Martin  On 3/9/85 Agenda for
' Appointment to Sub-
Camnittee.
7/27/83 on 3/9/85 Agenda for
Appointment to Sub-
Camnittee.
1/27/84 On 3/9/85 Agenda for
Appointment to Sub—
Camittee.
2/10/84 Kenneth Fuller

On 3/9/85 Agenda for
Appointment to Sub-
Cammittee. '

None

None

None

683



Date of  Request Action taken, o
" Request -~ Submitted by . .- ifany - oo -Comments- .

683 2/10/84 ' Kenneth Fuller Approved by S.C. - - 680
S e e oo 12/3/83.  3/9/85 Agenda .
for Appointment to
- Subccmm.ttee. b

735-755 - 1/16/85 Jefferson Erving S.C. AC. only proposed
and Robert Ray changes to Rules 741-
746. Changes in Rules
741-746 approved by S.C.
12/3/83. No record of

new Request.
749 12/13/83 Judge Wallace On 3/9/85 agenda for 297,373,749
: _ . " appointment to sub-
camittee ,
792 8/25/83 John Williamson At 6/4/83 meeting this

was deferred to new
camittee on COAJ.
6/2/83 John Williamson At 11/5/83 meeting Frank
A Jones moved further
caonsiderations be given
' to the rules, including
1/27/83 . Carl Hoppess Rules 791 and 798. At
: the 2/25/84 meeting, it
was referred to the Section
on Real Estate, Praobate and
. Trust Law before final
. ' approval. - No further
o action at this time.

7o,

=
s
S
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Supplement to

) . AGENDA
Supreme Court Advisory Camnittee Meeting
May 31, 1985
- . ]

Date of Request Action taken, :

Request Submitted by if any Comments
10 4/17/85 Reese Harrison None 165a, 3C6a
106 - 2/27/85 Jeffrey Jones  None See 107
204 4/9/85 Charles Haworth None See 216
296 4/8/85 R. Doak Bishope None See 306a, 306c

Rules of 5/8/85
Evidence

Canon 3c 5/28/85

FRAP 10 4/23/85

Newell Blakely None

ILuke Soules and None
Justice Kilgarin

Frank Baker None 11

*These rules are located in the pgck.
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CHIEF JUSTICE THE SUPREME COURT OF TEXAS

JACK POPE : PO. BOX 12248 CAPITOL STATION . CIERI;SON *_IACKSON
AUSTIN, TEXAS 78711 GA JA

JUSTICES .

SEARS McGEE . B , EXECUTIVE ASS'T.

ROBERT M. CAMPBELL : : WILLIAM L WILLIS

FRANKLIN S. SPEARS .

C.L RAY : ADMINISTRATIVE ASS'T.

JAMES P. WALLACE MARY ANN DEFIBAUGH

TED Z. ROBERTSON
WILLIAM W. KILGARLIN
RAUL A. GONZALEZ

January 11, 1985

" Mr. Luther H. Soules, III, Chairman
Supreme Court Advisory Committee
Soules & Cliffe
1235 Milam Building
€an Antonio, TX 78205

Re: Rules 3a, 8, 10, 10a, 10b, 27a, 27b, 27c,
165a, 166f, 247, 247a, 250, 305a.

Dear Luké:

-I am enclosing herewith copies of amendments to the Rules of
Civil Procedure as recommended by the Committee on Local Rules of
the Council of Administrative Judges. I am also enclosing a copy
of that Committee's report to Judge Pope which sets out the
reasons for the proposed changes.

If you would like a éopy to go to each member of the Advisory
Committee at this time, please call Flo in my office (512/475-4615)
and we will take care of it. ’

Sincerely,
/.,‘\
" Jam Wallace
: JéStice -
JPW: fw
Enclosures



lao: Jack Pope, Chief Justice, Supreme Court of fexas | .- ﬂ ) f : S

Re: Report of Committee on Local Rules

“‘Uittle vacuum exists is: case processing; necessity, 1nvent1veness and
the akill of the mgrtinette will rush in to plug gaps in any System of
tules, wherever adopted.

Your committee was furnished copies of all Local Rules filed by
District and County Courts with the Supreme court by April 1, 1984, Qur
work was divided, with Judges Ovard and lhurmond reviewing Criminal case
processing and Judges McKim and Stovall civil case processing. Our

_approach was to ;group-Local -Rules by, function, so each .could be compared
~ for likenesses and dlfferences. Host Local rules agddressed these

“Jlr”"°t1°"a' e et e e e L T e T e e e e e s
1. 'Divis‘on of work load in overlapping districts.
2. Schedules for sitting in multi-county districts,
3. " Procedures for setting cases: Jury, non-jury, ancillary and dxlatory,

preferential, oo

i, Annguncements, assignments, pass by agreements, and continuances.
5.. Pre-trial methods and procedures.
6. Dismissal for Want of Prosecutian,
7. - Notices - lead counsel. -
8. Withdrawal/Substitution of Counsel. . ’
9. Attorney vacations. - - . .
10. Engaqed counsel conflicts, ' ) .
l1l. Courtroom decorum. - housekeeping. pa -
12. Exhortatory suggest;ons about good-faith settlement efforts. T

The Committee found three broad groups of Local Rules_and offer the
fallowing comments:

Grnhup One: fBensral! Administrative Ruleas

Most courts have general administraltive rules, particularly those who

'serve more than one county, setting out terms of court in each county,

types of setting calendars and information about who to call for settings,
what %ind of notice is. to be given others in the case and genecal
housakéeping provisions, subject to change, depending on circumstances,

. Comment: The Committee notes that terms of court are governed by
statute, usually when the court was created or in a reconstituting statute,
making most, if not all, continuous term courts. [his language is probably
not needed in a Local Rule, Calendars setting out the "who, when, what and
where™ are useful and must be flexible, to fit court needs, such as
illness, vacations and the unexpectedllong case or docket collapse. OQOur

recommendation: lace this information in a "broadside", post it in all
. P : 4

courthouses in the District and instruct the clerk to send a copy to all
cut-of-district attorneys and pro se who file papers, when the first
appesrance is made. lhe local Bar can be copied when the senedule is first
made and notified of any changes, We note that many multi-county Judicial



.--could -be covered by a "Courct lnformatzon Bulletin®,

:

Districts serve overlapping counties and the division of work load 1is.
qovéraed by statute or agreement of the affectzd Judges. All the above

spelling out .the. madner.
of getting a ‘setting on motxons, pre=- trxal and trial matters.’

-

tRchmmgndatién: AdOpt as 3 statew;de RuIe the followlng.

. LOCAL RULES: NOTICE ro COUNSEL AND PUBLIC
Local Schedules and Assxgnments of Court shall be mailed by each Oxstr;ct

Qr - County c1erk upon: recezpt of the first. pleading ar dnstruaent. filed by-an.

attorney or pro se party not resxdxng within the county. fThe clerk shall not
be required to provide more than one copy of the rules during a given year to
each attorney or litigant who resides outside of the county in which the case
is filed. It shall be the attorney and litigant's responsibility to keep

informed of amendments to local rules, which shall be provided by the clerk on
request for out of county residents. Local Rules and Amendments thereto shall
be printed and available in the clerks office at no cost, and shall be posted

in the Courthouse at all times.

Grouo Two: 'State Rulés of4Procedure

e . R . . ,.»-._.

Many of Local Rules address functxons whl h could best be served by 8
statewide uniform rule. lhese are suggested, as examples,

36th,-156th

NN
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- Rule 3a.. - Rul'es.by.Other. Cou‘rtsw:_ cee T N

g ) Each Court of Appeals, each adm1n1strat1ve Jud1c1a1 dlstmct each

*1str1ct court and each county ‘court may, from t1me to t1me, ‘make and amend

rules govermng 1ts pract1ce not 1ncons1 stent with these rules. Cop1es of rules

and amendments s nade shall before the1r promulgatwn be furmshed to the

..

. P B s Ceeed .1 - . . b
Supreme Court of' Texas for approva] I KR T e e e T

(b) If a judge of a single judicial district desires to adopt a local

rule of procedure governing his judicial district, he shall request approval of

such rule by filing with the Presiding Judge of the Administrative Judicial

District the rule and the reason for its adoption. In a county or counties

having two judicial districts, both judges must approve the proposed rule '

before submitting"ii to the Presiding Ju&ge. In counties of "three or more

-_;,wdmv-al drstmcts, a ma30r1ty of JudLS nust approve the pr_posed ru]e before

it is sent to the Pres1d1ng Judge of the Adrmmstratwe Judicial D1strict “in R

accordance with Section 3(b), Article 200b, V.T.C.S. All recuests for approval

of new rules of procedure or amendments thereto shall be filed with the

Presiding Judge of the Administrative ‘Judicial District on or before December

31st of each year. The Presiding Judge shall provide written support or oppo-

sition to the proposed rule, which shall accompany the proposed rule and which

shall be filed by the Presiding Judge with the Supreme Court not later than

January 31st of the §uéc’eeding year. The Supreme Court shall have final

authority to appr'ove' or disapprove the adoption of all local rules of'procedure

as provided by Section (a) of this Rule and Section 3(.91, Article 200b,
v.T.C.S.

CA:RULE1(69th)




- Rule .8, . Attorney. in Chargé [LeadiagLouassl Dafinad] 7 )

... Each party shall, on the occasion of its first appearance through coun-

o= ﬁe'],td.esi-gnate in weiting the_..l'fa.ttc')rr;éyA 1n'cr.\a:r§e';‘ for such par»'t)"‘. Thereaffer, 5
- until such designation is chan@ by written notice .to the .court and wri.tten'

‘notice to all other“parties in accordance with Ruiés 212 and 21b, ‘said-‘attbr;: '
‘nevy iﬁ‘uélriar'-'g"s'haﬁ 'Be r:é:sbansible for thé™ suit as- to ‘such party and “shall ~ .

attend or send a fully authorized representative to all hearings,' conferences,

and the\ trial.

A1 communications from the court or other counsel with respect to a

suit will be sent to the attorney in charge. [Ihe—attorney—firct employed—shall

e ,".,’ | ? - ,..’ ,”“"“‘“"”v By _“,‘“t.’ "“”'_ J'a_”"_‘ ‘m“__
CA:RULE2(69th) - - e m e mmmmee s




Rule 10. mthdrawal of Counsel [wwﬁy—-ﬂf—ﬂﬁmﬂd—ﬂaﬁnﬂd] -

mthdrawal of - an attorney in. charqe may be effected (a) upon motmn»

shomng good cause. and under such cond1t1ons ‘lmposed by~ the Presnhng Judge- or.

b} upon - presentatmn by such attorneLm charge of a notice of . subst1tut1on'

deswnatmg»the name, address, telephone number, and State- Bar Number of the

subst1tute attorney, w1th the s1gnature of the attorney ta be subst1tuted the

_@roval of the client, the client's current address and telephone number and

an_averment that such substitution will not delay any setting currently in
effect., [Aa—atiorney—of record—is—ong-who-has-appaared—in the case .35 axvidenced
by hi . 1 . ¢ .

CA:RULE3(69th)




4' RuAIeVIOa (new),. : Attorney; Vacations .

Each attorney practu:mg in the d1 strxct and county courts who des1res
"o assure mmself of a vacat;on perwd not to exceed four weeks 1n June, July,
and August,_may do so automatwally by de51gnat1ng the four weeks,»"' Wﬂtmg.
addressed and maﬂed or dehvered to the D1str1ct or County C1erk or any
ofﬁcer des1gnated as the Docket C!erk in his’ own- county, ‘with a copy thereof to
the District Clerk or Docket Clerk of any other county in which he has cases
pending trial, before the 15th of May of each year. The vacation period so
designated shall be honored by all judges so notified. 7

This provisiion shall not apply to vacations for attorneys engaged in a
criminal case, Nothing herein provided shall prevent the varmus judges from

‘recogmzmg vacations of attorneys as a d1scret1onary matter.

CA:RULE4(69th)




‘Rule 10b (new). . Conflict in Trial Settings . .~ . B

1. Attorney Already -in Trial Assigned tb'"frial {i Another Court:
"When the docket clerk or jﬁdgeffsﬂtnformedjtha;“an atfhrnejlisldléegﬁyhzn>trial;
ne clerk w{IIAdetermine theaﬁesigﬁatiod of .the courf; the county where it is
-locétéd, and the-time the -attorney went -to trial. .- If. the judge or opposing e
-attorney desires the :information to be {erifggd,'phe~court will ascertain if the N S L .3:
;ttorﬁe}'%s-act;all; in trﬁai énd theﬂpfabable timeléf reléase;' The c;Sé ﬁé}
then be put on "hold", or another date may be set for triail.
1f the attorney is not actually in trial, the case will be assigned to
trfal as scheduled, and the court shall inform all parties. ’ :f_
If the attorney's office canﬁot provide the clerk with an attorney's

_location, the case will nevertheless be scheduled for.trial as.plasned, and his

.office.so'advised, wiih the warning that ihé case will be'trfed without fufther

Te mea, SN s g m TR R

.

2. Atforney Assigned to Two Courts Simultaneously: Whenever an

_attorney has two or more cases on trial dockets and is set for trial at the same

time, it shall be the duty of the attorney to bring the matter to the a;tention
of thé judges concerned immediately upon learning of the conflicting settings.

. '3. General Priority of Cases Set for Trial -- Determination: Insofar

as practicable, 'judges should attempt to agree on which case has priority,

otherwise, the following priorities shall be observed by the judges of respec-
tive courts: ‘
(1) criminal cases have priority over Eivi1 céses and jail cases
over bond cases; A
(2) preferentially set cases have priority over those not given
preference by.stétqte or otherwi se; o -
(3) the oldest case, on the basis of filing date, has pfiority; ‘
(4) courts in metropolitan counties should yield to courts in
rural ‘counties in all other instances of conflicting trial
settings. z A - N ‘
‘4; Comity Between Fedefal and State Courts: The jﬁdgeﬁ 6f11ocal State‘
Courts should énter into agreements with the Chief Judge of Federal Judicial
Districts having jur%sdiction-in the same counties to establish the priorities
for trial in the event of setting conflicts between the Federal and State

Courts.
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© CA:RULE9(69th)

..Rule 27a (new). Fﬂmg of Cases; RandOm Ass1gnment . - N

Except as prov1ded in th1s rule, aH cases fﬂed in count1es havmg two" E

or more d1str1ct ‘courts ‘shall be filed in’ random order, in a manner prescnbed

Yy the judges of those courts. Each,garmshment actmn sha~H be assigned to the

‘court im which .the principal . suit is pending, and should transfer occur,. Both o
cases. sha]] be transferred Every, su1t 1n the nature of 2 bill of revvew or‘

other act‘lon seek1ng to attach, avmd or set as1de a Judgment or other court

order shall be assigned to the court which rendered such decree. Every motion

for consolidation or joint hearing under Rule 174(a) 'shall be heard in the court

in which the first case filed is pending. Upon motion granted, the cases being - .

consolidated shall be transferred to the granting court.




Rule 27b (new) Transfer of Cases . . . . _ o

Nhenever any pend1ng ‘case 1s S0 related to another case pendmg in or
dismissed’ by another court-that’ a transf‘er of "the-‘case to such other court wouldl‘..
'acih‘tate orderly and'efficient di sposftion ‘of the Htigatio_n, the "judge ‘of -the

court. in- which- either case. i's ar was pending may, upon motion.:and- notice-

_(1nc1ud1ng h1s own motlon} transfer the case to the court 1n wmch the earher_. )

i "'."as those mvolved 1n the earher case,

case was fﬂed. Such cases may include but are not 11m1ted to:
1. Any case arising out of the same transaction or occurrence as did
an earlier case, particularly if the earlier case was dismissed for want of pro-

secution or voluntarily dismissed by plaintiff at any time before final

Jjudgment;

2. Any case 1nvolv1‘ng one ar more. of the same parties in an earlier

case and requiring a determmatmn of any of the same questwns of fact or law

3. - Any case involving a plea that a judgment 1in. the earlier case is
conclusive of any of the issues of the later case by way of res judicata or
estoppel by Jjudgment, or any p1ead1ng that requires a construction of the
earlier judgment or a determmatmn of its effect;

4. Any suit for a declaratwn concerning the alleged duty of an
insurer ito provide a defense for a par:y to another suit;‘ or

S. Any- suit concerning which the duty of an insurer to defend was

involved in another suit.

CA:RULE10(59th)




Rule 27c- (new) - Temporary Orders S o o I -

Except in energenc1es when the clerk's ofﬁce is closed no apphcatmn
= for 1mmed1ate or. temporary relief shal¥ be presented to a- judge untﬂ a. case has~"
,r’"‘_ »een filed and ass1gned.,to<aicourjt accordmg to these “rules. If the judge of
" the court to which a case. is'-assigned is absent, 'ca'nnof be- contacted or isr
occup1ed emergency apphcatwn may be made to en:her a. Judge appomted to hear. T e . \
such matters, or in his absence, any judge of the same Jur1 sdiction, who may sit '
for the Jjudge of the court in which the case is pending, and who shall make all .
orders, writs, and process returnable to the eourt 1ﬁ which the case is pending.
Any case not initia]]yn filed with the clerk before terﬁporary hearing shall be - ) T
filed, docketed and assigned to a court under normal filing procedures at the

earliest' pra_cticable time. 'AH? writs and process shall be returnable to that

COUft.

CA:RULE11(69th)




Rule 165a. Dismissal for Want of Prosecution

1. Di smlssal A case may be d15m1ssed for want of prosecutmn on

”7'fa1lure of any party seekmg aff1rmat1ve rehef or his attorney “to appear for‘
«ny hear'lng or tr1a1 of which the party or attorney had not1ce or on faﬂure ofA
the party or his’ attorney to request a hearmg or take other action spec1f1ed by
“the court within. fifteen’days after the mailing of notice of 'the: court's inten-
tion to dismiss the case for want of prosecution. Notice of the court's inten-
tion to dismiss shall be sent by the clerk to each attorney of record, and to
each party not represented by an attorney and whose address is shown on the
docket or in the papers on Vfﬂe, by posting same in the United States Postal
Service. Notice of the signing of the order of dismissal shall be §1‘ven as pro-
-“vided in Rule '306a. Failure to mail noticea as‘réquired by ‘this lriﬂe-shaﬂ not

affect any of the perlods mentwned in' Rule 306a except as prov1ded 1n that

e et e . - Lo e H o

'.Jrule. _

2 Reinstatement. A motion to reinstate shal-’l 'setl forth the orounds
therefor and be verified by the movant or his attorney. It shall be filed with
the clerk within 30 days after the order of dismissal is'si'gned or within the
period provided by Rule 306a. A copy of the motion to reinstate shall be served ]
on each‘attorney of record and each party not represented by an attorney whose
address 1is shown on the docket or in the papers on file. The clerk shall
deliver a topy of the motion to the judge, who shall set a hearing on the motion »
as soon as practicable. The court shall notify all vpart'ies or their a’ttorneys
of record of the date, time and place of the hearing. . A A

.The court shall reinstate the case upon findihg after a hearing that
_the failure of the party or his attorney was not 1ntent1ona1 or the resu]t of -
conscious indifference but was due to an acc1dent or mistake or that the faﬂure
has been otherwise reasonably explained.

In the event for any reason a motion for reinstatement is not decided
. by signed written order w1th1n seventy -five days after the Judgment is s1gned
- or, within such other time as may be allowed by Rule 305a, the mot1on shaH be
‘deemed overruled by operation of law. If a motion to reinstate is timely fﬂed'
by any party, the trial court, regardless of whether an appeal has been per-
fected, has plenary power to reinstate the case until 30V days after all such
timely filed motions are overruled, either‘by a written and signed order or

by operation of law, whichever occurs first.




3 Cumulative Remedies. Thls dismissal and re1nstatement procedure
" 'shall’ be cumulat1ve of "the rules and laws govern1ng any other procedures
‘qva11qb1e to the- part1es in such- “cases. The same re1nstatement procedure and .

metable 1is applicable to all dismissals for want of' prosecution including

-cases which are dismissed pursuant to the court's inherent power, whether-or not. .-~

a mot1on to d1sm1ss has been f11ed

4. Cases on F11e for Two or More Years. Except as provided in this

rule, each civil case on file for two or more years which does not meet one of

the exceptions herein provided, shall be dismissed for want of prosecution by

the court unless set for hearing on written motion to retain submitted by coun-

sel or set by the court within thirty days of receipt of notice of intent to

dismiss which shall be sent by the court to all attorneys in charge and pro se

11t1gants. D1smxssal for want of prosecut1on sha11 occur at 1east once a year

“.on the’ Firsts Monday of - Apr11, and may occur at any t1me in: accordance ‘with sec-i e

tion 1. of this rule.

Upon receipt of a motion to retain, the court shall notify the parties

of the hearing date. At the hearing, if the parties request trial, the court

shall either set the case for final pretrial conference to insure prompt comple-

tion of discovery, or, if the court finds the case is ready for trial, shall set

the case for trial not less than 30 day: from the date of hearing on retention,

Cases shall be exempt from dismissal for want of prosecution if at the time of

eligibility their status is one or more of the following:

(1) set for trial;

(2) one or more of the parties announces ready for trial subsequent to

the issuance of the notice of intent to dismiss;

. 111 N
(3) under Bankruptcy Stay Order; S .

{8 having legal or other impediments which the court shall determine

~as justifiable grounds for retaining the case from dismissal,

Judicial districts breviously by local rule having eligibility for dismissal

for want of prosecution set at less than two years may retain their dismissal

-age criteria at less than two years; jurisdictions previously having eligibi-

1ity for dismissal for want of prosecution set at over two years from the date

of filing shall set dismissal for want of prosecution at three years maximum

from the date of filing.

CA:RULE5-6(69th)

.
.




. Rule 166f (new). Oral Hearings;jﬂu]ings_of'Submissjons

The Judge of the court 1n wh1ch a case 1s pend1ng w111 hear all matters

"egard1ng cases e1ther by subm1ss1on wlthout oral hear1ng or by ora] hear1ng

where such is requested in writing,

1. Fform of the Motion. Motions shall be in writing, shall state the’

. grounds therefor, and. may include or be accompanied by authority for the motiom.

- Motions shall set a date of submission, and shall be accompanied by a proposed

order granting the relief sought. The oroposed order shall be a separate

instrument.

2. Service. Motions and responses shall be served in accordance with

Rule 21 on all attorneys in charge and shall contain a certificate of service.

"3, Submission Date. Motions shall bear a submi'ssion date at least ten

oo (10) days from the date of f111ng. The mot1on w11l be subm1tted to the court on .

PN

the spec1f1ed day or as soon after as is practical

. 4. Response. Responses by oppos1ng parties shall be in wr1t1ng, shall

advise the court whether the motion is opposed or unopposed and may be accom-

panied by authority for opposition. 4 Failure to file a response shall be a
representation of no opposition.

5. Supporting Materie{. If the motion or response to motion requires
consideration of facts not appearing of record, proof will be by affidavit or
other documentary evidence which shall be filed with the motion or response.

6. Oral Argument. The motion or response shall include a request.for
hearing for oral argument if either party views argument as necessary,»which the
court shall grant in the form of an oral hearing or by telephone conference.

The court may order oral argument.

7. Attorneys attending. Counsel attendind a hearing shall be the

" attorney who expects'to try the case, or who shall be fully authorized to state

his party's position on the law and facts, make stipulations, and enter into any

- proceeding in behalf of the party. If the court_finds counsel unqualified, the

court may take any actions specified in this rule.

8. Failure to Appear. Where hearing is set and counsel fails to
appear, the court may rule on motions and exceptions timely submitted, shorten
or extend time periods, request or permit additional authorities or supporting
material, award the prevailing party its costs, attorneys fees, or make other

orders as justice requires.

CA:RULE12(69th)




_Rule 247, Tried When Set .

Every sult shaH be tried when it 1s caHed, unless contmued or post-

poned to a future day, un]ess contmued under the prov151ons of Rule 247a, or

placed at the end of the docket to be ca]led agam for tna] in its regular

order, No cause which has been set upon the tr1a1 docket for the date set

' except by agreement of “the" partres or for good cause upon mot1on and not1ce to -

the opposing party.

* CA:RULE15(69th)




- Rule 2474 (new}.A.Irﬁal~Continuances . .

Mot1ons for contlnuance or agreements to- pass cases. set -for tr1a1 shall-

Y made in writing, and shall- be f11ed not 1ess than 10 days before tr1al date

" or 10 days before the Monday of the week set for trial, if no specific trial date

- triale . o

. has been set Provided however, that agreed mot1ons for contlnuance may be

announced at f1rst docket call in courts ut1l1z1ng docket call court sett1ng V
methods. Emergencies requiring delay of trial arising within 10 days of trial
or of the Monday preceding the week of tria] shall be submitted to the court in
writing at the earliest practicable time. Agreements to pass shall set forth

specific legal, procedural or other grounds which require that trial be delayed.

The court shall have full discretion in granting or denying delay in the trial

of a case. Upon motion or agreement granted, the court shall reset the date for

CA:RULE16(69th)
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Ruke,ZSO-(new), Cases Set for Trial; Announcement of Ready ..

. Cases set for .trial ‘on the merits shall be.considered- ready for tr1al
and there shall be no need for counsel to dec]are ready the week month, or term
prlor to tr1al date after initial announcement of ready has occurred Cases not
tr1ed as scheduled due to court delay sha]l be cons1dered ready for tr1a1 at all
t1mes un}ess 1nformed otherw1se by mot1on, and such cases ‘shall be carrled over
to the succeeding term for trial assignment until trial occurs or the case is

otherwise disposed. In all instances it shall be the attorney's or pro se

.party's responsibility to know the status of a case set for trial,

CA:RULE14(69th)
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Rule 305a (new). Final Preparatjon of Rulings, 0rders_and,Judgments

- Ru11ngs, orders and 1udgments requ1r1ng the s1gnature of the Judge must

be prepared by the preva111ng party and subm1tted to a]l other counse] for

approval as to form", then transmltted to the court for s1gnature. If the

-counse1 for the preva111ng party does not recerve an “approved as to form
Q;instrument'after‘lofdays*(or-3'daysnin temporary~injunction matters) after sub-
mission to such other counsel, prevailing counsel may forward a duplicate origi-
nal of such instrument to the court with a request that the court sign same
without the "approval as to form" of the non-prevailing.counsei and an affidavit
verifying that the instrument has been submitted to the non-prevailing counsel
as required by this rule and that>no response has been recejved. N
Non;prevailing counsellmay‘oppose the’instrumeht.proftered to the'court

- by request1ng the court to set such matter for hear1ng thereon, prov1ded that

’ such request for sett1ng of hear1ng must be made pr1or to the 1apse of the sa1d.

10 (or 3) day period. It wi]] be the further responsibi]ity of the non-
preva111ng party to advise the court of the intention to appeal any such ruling,

order or Judgment -

CA:RULE13(69th)




Craig Lewis and Frank Jones L/ 04
. (re: proposals from Dist. Clerk, Ray Hardy)

— [ -

Proposed Rule: Parties Responsible
for Accounting of Own Costs

Each party to a suit shall be responsible for
accurately recording all costs and fees incurred during the
course of a lawsuit, and such record shall be presented
to the Court at the time the Judgment’'is submitted to the
Court for entry, if the Judgment is to provide for the
taxing of such costs. 1If the Judgment provides that costs
are to be borne by the party by whom such costs were incurred,
it shall not be necessary for any of the parties to present
a record of court costs to the Court in connection with
the entry of a Judgment. )

A judge of any court may include in any order or
judgment all taxable -costs including the following:

(1) Fees of the clerk and‘service fees
due the county;

(2) Fees of the court reporter for the
original of stenographic transcripts
necessarily obtained for use.in the
suit;

(3) Compensation for experts, masters,
interpreters, and guardians ad litem
appointed pursuant to these rules
and state statutes;

(4) Such other costs and fees as may be
‘permitted by these rules and state
statutes.

Proposed Rule: Documents Not To Be Filed

. Depositions, interrogatories, answers to interro-
gatories, requests for production or inspection, responses
to those regquests, and other pre-trial discovery materials
propounded and answered in accordance with these rules shall
not be filed with the Clerk. When any such documents are
needed in connection with a pre-trial procedure, those por-
tions which are relevant shall be submitted to the Court as
an exhibit to a motion or answer thereto. Any of such
material needed at a trial or hearing shall be introduced in
Open Court as provided by these rules and the Rules of
Evidence.

- p———



Proposed Rule 8-» Attorney in~Charge

Each party shall, on the occasion of its first

‘Q'appearance through counsel, designate in writing the attorney

in charge”.for such party. Thereafter, until such ‘designa~
tion is changed by written notice to the Court and written
notice to all other parties in accordance with Rules 2la and
21b, said attorney in charge shall be responsible for the suit
as to such party and shall attend or send a fully authorized
representative to all hearings, conferences, and the trial.

All communications from the court or other counsel .
with respect to a suit will be sent to the attorney in charge.

Progosed Rule lO. Wlthdrawal of Counsel

Withdrawal of counsel in charge may be Effected
(2) upon motion showing good cause and under such conditions
~imposed by the Presiding Judge; or (b) upon presentation by
such attorney in charge of a notice of substitution designating
the name, address and telephone number of the substitute
attorney, with the signature of .the attorney to be substituted,
the approval of the client, and an averment that such substi-~-
tution will not delay any setting currently in effect.

Proposed Rule 14 (b):  Return .or Other
. Disposition of Exhibits

(1) Exhibits offered or admitted into evidence
which are of unmanageable size (such as charts, diagrams
and posters) will be withdrawn immediately upon completion
of the trial and reduced reproductions substituted therefor.
Model exhibits (such as machine parts) will be withdrawn upon
. completion of trial, unless otherwise ordered by the Judge.

(2) Exhibits offered or admitted into evidence
will be removed by the offering party within thirty (3) days
after final disposition of the cause by the court without notice
if no appeal is taken. When an appeal is taken, exhibits
returned by the Court of Appeals will be removed by the offer-
ing party within ten (10) days after telephonic notice by
the clerk. Exhibits not so removed will be disposed of by
the clerk in any convenient manner and .any expense incurred
taxed against the offering party without notice.

(3) - Exhibits which are determined by the Judge
to be of a sensitive nature, so as to make it improper for
them to be withdrawn, shall be retained in the custody of
the clerk pending disposition on order of the Judge.

,.'._,.;; T e
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RAY HARDY

DISTRICT CLERK
HOUSTON, TEXAS 77002

© =30 00

September 15, 1983

Supreme Court Justice James P. Wallace
Supreme Court Building

P. O. Box 12248

Austin, Texas 78711

Dear Justice Wallace:

I am writing to you again regarding the consideration of adopting several State
Rules to celineate the following areas:

(1) larification of Lead Counsel and Attorney of Record

There appears to be some inconsistancy with respect to which attorney is attorney
of record and lead counsel, and which are recorded only as attorneys of record.
According to State Rules 8 and 10, lead counsel is the first attorney employed
(does this mean just employed, or the attorney whose signature appears on the
first instrument filed by a party to a suit?), and remains such until he designates
. another attorney in his stead. Does State Rule 65, substitution of amended
instrument for the original, act to substitute the lead counsel automatically? Or
simply to remove the superceded instrument? If lead counsel remains such until a
scparate designation is made, of record, by the counsel substituting "out”, then is
it necessary to provide notice under State Rule 165a of dismissal for want of
pros=cution to all attorneys of record, or only to lead counsel? If the intent of
tre rule is to insure notification be made to the p_artz, then notification to lead
cou-sel should suffice; if, however, the notice is intended to protect every
attcrney connected to the suit (multiple attorneys representing one party,
potentially), then the Rule would be left as written.

Esaiow is Rule 1.G. (1) and (4), of the L.oéal Rules Of The United States District
Court for the Southern District of Texas, amended May, 1983, effective July 1,
15&3, which appears to adequately answer these questions:

1.G. Attornev in Charge.

{1} Desigmation and Responsibility. Unless otherwise ordered, in all actions
fiie¢ ic cor removed to the Court, each party shall, on the occasion of his first
Trarance through counsel, designate as "zttorney in charge" for such party an
:rney who is 2 member of the Bar of this Court or is appearing under the terms

: ;Lag-apn E of this rule. Thereafter, until such designation is changed by
ce pursuant to Local Rule 1.G.{4), said attorney in charge shall be responsibie
for the action as to such party and shall attend or send a fully authorized

representztive to all hearings, conferences and the trial.
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(2)

(3)

1.G.(4) Withdrawal of Counsel. Withdrawal of counsel in charge may be
effected (a) upon motion showing good cause and under such conditions imposed
by the presiding judge; or (b) upon presentation by such attorney in charge of a
notice of substitution designating the name, address and telephone number of the
substitute attorney, the signature of the attorney to be substituted, the approval

of the client, and an ‘averment that such substitution will-mot delay any setting
currently in effect.

Regarding the problem of appropnate attorney notxflcatzon, the same Rule,._ .
":.LG (5), regardmg Notmes, specifiess i BB 0 Thi , R

TP

All communications from the Court with respect to an action will be sent to the

attorney in charge who shall be reponsible for nouwmg his associate or co-
counsel of all matters affecting the action. ~

Attorney responsibility for the preparation and submission of a Bill of Costs:

Originally legislation was proposed to place the responsibility on each party to
maintain a record and cause to have included in the judgment their recoverable

~ costs. This legislation was not adopted. We recommend consideration of a State

Rule which would require that each attorney be responsible’ for the inclusion of
the recoverable cost in the Judgment submitted to the court. This might be

attached to either State Rule 127 or State Rule 131, or be a separate rule, such
as:

Rule: Parties Responsible for Accounting of Own Costs.
Each party tc a suit shall be responsible for the accurate recordation of all costs
incurred by him during the course of a law suit, and such shall be presented to

the court at the time the Judgment is submitted.

Removal of the Filing of All Depesitions and Exhibits: -

It is recommended that in an effort to save the counties from increasing space
requirements tc provide lbrary facilities for case files, that a limit be set on the
depositions, interrogatories, answers to interrogatories, requests for production
or inspection and other discovery material so that only those instruments to be
used in the course of the trial are filed. .—sﬁalu, the United States District Court
for the Southern District of Texas has accopted this rule:

Fule 10. riling Recuirements.

F. Documents Not to be Filed. Pursuant to Rule 5{(d), Fed. R. Civ. P,,
dzpositions, interrcgatories, answers to interrcgatories, reguasts for production
or inspection, responses to those requests and other discovery material shall not
be filed with the Clerk. When any such document is needed in connecticn with a

(2)



pretrial procedure, those portions which are relevant shall be submitted to the
Court as an exhibit to a motion or answer thereto. Any of this material needed

at trial or hearing shall be introduced in open court as provided by the Federal
Rules. (Added May, 1983).

" and

o Rule 12 Dlsp051t1on of Exhzblts. .'

.‘... ~as LY

"""-'A.‘ Ex"z b1ts offered or admltted into ev*dence wh:ch are of unmarage-
able size (su\.h as charts, diagrams, and posters) will be withdrawn immediately
upon completion of the trial and reduced reproductions substituted therefor.
Model exhibits {such as machine parts) will be withdrawn upon completion of
trial unless ctherwise ordered by the Judge.

B. Exhibits offered or admitted into evidence will be removed by the
offering party within 30 days after final disposition of the cause by the Court
without notice if no appeal is taken. When an appeal is taken, exhibits returned
by the Court of Appeals will be removed by the offering party within 10 days

after telephomc notice by the Clerk. Exhibits nct so removed: will be disposed of-

by the Clerk in any convenient manner and any expenses incurred taxed against
the offering party without notice.

C. Exhibits which are determined .by the Judge to be of a sensitive

nature so as to make it improper for them to be withdrawn shall be r

zined in
.the custody of the Clerk pending disposition on order of the Judge.

ry truly

Ra f}\"ardy,' oistrict
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Honorable Jack Pope [ -
Chief Justice , ,/‘.
Supreme Court of Texas T 4 /.IC/
Capitol Station A s o b A
Austin, Texas 78701 Y i~
. . y !
Mr. George W. McCleskey : T
: {f 77y
Chairman p@;?s;/
Ldvisory Committee TV
Texas Rules of Civil Procedure ‘ .
McCleskey, Harriger, Brazill & Graff . i
P. 0. Box6170 _ S
Lubbock, Texas 79413 ' 5 P
, r = A
S : / /“ i
Mr. Jack Eisenberg R = gk -
c/o Messrs. Byrd, Davis & Eisenberg ’ #42 e

P. O. Box 4917
~Austin, Texas 78765

Dear Judge Pope, George and Jack:

The recent holding of the Dzllas Court in number 0%-
82-00952-CV, Herritage Housing Ccrporation v. Harriett A.

Fercuson, construing Rule l4c, s=zsms to me to light ur &
problem that needs attention in Texas.

In the case mentioned the Tezllaes Court held thau'a

"letter of credit" would not pass muster as a "negotiable - -
oblication" under Rule l4c, which thus in turn could be
used tc supersede a judgment under Rule 364.
I have no great guarrel with the bottom line holding
ins:far as it interprets Rule l4c, but I do with the current
rastrictive interpretations of our supersedeas rules and
principles as con;raqbed _with the corresponding Federal
ra Federazl Rule 62 permits the
¢l &na courts of eppeal tc fashlion stav crdars
Th otect the richb of a;;eal, and, of course, tnhec




. Februarv 3, 1983

+ is true that in most instances the Federal courts

- have -required cash bonds, or .the eguivalent thereoz, but:
‘where theré are serious aopellate cuestlons, ‘ané’ it can ‘be-

made to appear that the judgment plaintiff or creditor will
not suffer a loss of actual rights and remedies by fashioning
a remedy less than requiring of full cash or security, the
Federal courts have not been unwilling to do so.

It is also true that the prevailing party insists upon
his "full pound of flesh" to prevent the apoeal particularly
if the judgment rests on shaky grounds but it ‘has always
seemed to me the right to levy and execute upon the trial

court judgment which remains. unsuperseded ‘can in .some . vl Gk )
- iinstances:heé [too ‘HarshH and”requireg‘action and rélief’ bv )

the judgment-debtor that may be irreversible regardless of

-the success of the appeal.

~In any event, I do suggest that both. Committees give
consideration to adopting a practice similar to the Federal
rule which does permit some protection against the battering
ram use of power to execute pending appeal.

Yours very truly,

W. James Kronzer

WIK/ja



Revision Proposed by Judge Thomas R. Phillips

l4c: Deposit ‘in Lieu of’ Surety Bond. T :

I don't understand the scope of the term”surety bonds'';
are supersedeas bonds-included?
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. June 26, 1984
Chief Justice Jack Pope
The Supreme Court of Texas
P. O. Box 12248

Capital Station
Austin, Texas 78711

Dear Mr. Chief Justice:

This letter is meant to call your attention to a problem that
has become apparent with current practice under the Texas Rules of
Civil Procedure, specifically Rules 436 and 457. This problem
does not involve a case currently pending before any court. As
you are aware, these rules requlre several notices of judgment to
go to the attorneys involved in a case at the Court of Appeals.
Rule 457 requires immediate notice of the disposition of the case.
Rule 456 additionally requires a copy of the opinion to be sent
out within three (3) days after rencdition of the decision, in
addition to a copy of the judgment to be mailed to the attorneys
within ten (10) days after rendition ¢£ the decision. As you can
see, the Rules contemplate three (3) separate notices to be mailed
out by first class letter, which shouid, in this most perfect of

. all possible worlds, result in at least one of them gettlng

through to an attorney to glve him notice of the Court of Appeal's
decision. :

The problem arises when, as has zeen done, the office of the
Clerk of a Court of Appeals decides tz mail a copy of the judgment .
and the opinion together in one envslope to, in their minds at
least, satisfy the combined requirensnts of Rules 456 and 457.
With this as a regular practice, it zakes very little in the way

of a slip~up by a clerk or the post <ifice to result in no notice
at all being sent to an unsuccessful :arty.

The combination of Rules 21¢ a-i 458 as interpreted by the
Supreme Court make Jjurisdictional tk: requirement that any Motion
for Extension of Time to File a M:iion for Rehearing be filed
within thirty (30) days of the rerZition of judgment. It can
¥ happen, and has happened, that becau:zz of failure of the Clerk of

the Court to mail notice of the reriition of judgment the party

can be foreclosed from pursuing Application for Writ of Error to
the Texas Supreme Court. .



While strict adherence to the requirements of the Rules for
three (3) separate notices would go far to eliminate the problem,
there are no adequate sanctions or protections for the parties
when the clerks fail to provide the proper notices. One possible
solution that may create some additional burden upon the staff of
the Clerk of the Courts of Appeals, but would go far to protect
the appellate attorney from clerical missteps, would be to amend
the Rules to require at least one of the notices to be sent
registered mail, return receipt requested. The second step could
take one of two forms. One method would be to require proof of

delivery of the notice by registered mail before the time limits . -

for the Motion for Rehearing would be used to foreclose a party
from further pursuant of their appeal. A second alternative would
require the clerk of the court to follow up by telephone call if
the green card is not returned within, say, fifteen (15) days. An
amendment to the rules along these 1lines would help to push
towards the goal expressed by the Supreme Court in B.D. Click Co.
v. Safari Drilling Corp., 638 S.W.2d 8680 (Tex. 1982), when it
said that the Texas Rules of Civil Procedure had been amended "to
eliminate, insofar as practical, the . jurisdictional requirements
which have sometimes resulted in disposition of appeals on grounds
unrelated to the merlts of the appeal.”

A second, more unwieldy alternative would be to make it
explicit that Rule 306a(4) also applies to judgments by the Courts
of Appeals. This would allow an attorney to prove lack of notice
of the Jjudgment of the Court of Appeals to prevent being
foreclosed from £filing a motion for rehearing and subsequent’
appeal to the Supreme Court.

Because of the problem outlined in this letter, we have now

made it a practice, as-a part of our appellate work, to call the

clerk's office every week, after oral argument, to see if a
decision has been rendered. If this becomes standard practice by
all attorneys, it will add significantly to the work load of our
-already overburdened clerks.

We certainly appreciate your <consideration of these
1suggestions made above, ‘

Yours very truly,

(AT L

C arles M. Jor an

I. Nelson Heggen
:tt
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-

Honorable Jack Pope
kssociate Justice
Supreme Court of Texas
Capitol Station
Austin, Texas 78711

Re: 'Rule 47
Dear Judge Fope:
I have taken a hand at preparing "sanctions" that might

siow down the past and current abuse of the pleading Rules.
I would suggest:

Failure to comply with (b) may result in

(1) the imzcsition of any of the zpplicable sanctions
: provicad in Rule 170(b) and (c),
(2) &n instruction to offending ccunsel not to inform
‘the jury of the amount stzted except in respcnse

to his croonent, or

(3) be considered conduct in contravention of DR 7-102

() of tne State Bar Rules covernlng Prcfessional
Fesgongbility...

At first I was so distressed that I wanted to make the
senctions mandatory, but I do believe the practice will slow
cown with these Eiscretionary penalties.

I 4c hope it will be considered beczuse the "viclators"
zozend in the wecods., ’

Sincerely,
L:-_ilf ' \
W. Cames Kronzer

WIiK/ja
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SOMIti T REYNOLDE
PAGL w GREEN . December 1, 1983

FCOEBEZRYT W. LCREE
BFYAN C.WRIGHT

Mr. Stanton B. Pemberton
F.O. Box 844
Temple, Texas 76501 . :

RE: STATE BAR COMMITTEL
‘ PROFESSIONAL ETHICS

m

Dear Stan:
As vou recall, being a member of the Committee on Adminis--
tration of Justice, there has been pending a proposal con-
cerning Rule 47 which provides the pleading of unliquidated
damages, and the abuse of that provision. Last year's
committee voted to refer the matter to the Committee on
Professional Ethics to determine, among other considerations,
~whether an abuse of this rule constitutes unethical conduct
-which is subject to professional sanctions.

Would you as chairman of this subcommittee consider t
a r=minder tc carry this guestion to the ethics commi
of which vou &are now chairman, ané if it 1is an approp
matter of decision on vour part, to render an answer f
benefit of the Committee on Administration cf Justice.
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ow, the committee could still cecide to amend th
r to impcse sanctions for its violetion, but 1t s
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nking you for your kind zssistance in this matter, I am

Yours very truly,
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September 20, 1984

'Jtstice”saroc Kallace

Surreme Court of Texas ‘ )
Supreme Cout Building hu{ﬂﬁsz
tastirn, Texas 78767 L;qu i
Fe: ERules of Civil Procedure, Rule 47

Dzar Justice wallace:

I noted with interest Ethics Cpinion 415 published in the
September 1584 issue oF the Texas Bar Journal. The result of
- JthiSiOFIHIOH créatesa oLlema Wthh -ought. e be. recolved"mygp&;ug
cificelily, if a Plaintiff pleads & monetary sum for unliguideted
Czmzces there is & potential ethical violation, but feilure to ¢o
€c zutcmatically cives the Defendant power to force a replezding
with the zttendant expencse ané lcss of time.
Micht I resgpectfully submit a suggestion? Why not &iend Rule 47
. in the lest geregreph to read as ‘follcws:
rule 47. Clzims for Relief
”n .
a
b
c
Felief in the zlternative or of several different tvres meay
e cermancel; vrovided, furiher, that upon special exception
the Court shzll require the pleader tc [emexd-zz-z=-%0]
cpecify in _writing, the maximum amcunt clzimed.”
Then th €7&nt could be net by & simrle letter or other
ot &1 L & coewzliete repleading.
s grcueed that this result could be obtained
ol Flezling, but rule 47 spescificelly reguires
Tiszls end." by this lzncuzze, ihere 1s & complete
ieculred es sp=cified in Rule ¢4.
wWnile I recogrnize this ic rot & -eior problem, nonethelesze, eli-
Tinetion of trhese Leify nulisznces tc whe practice of lzw s, i
PR 4 P T T T e, *
INEELID, @ WOl LWl uge guC.L.
Trzny o vou for rcour ettention.
VN LRIV YOLTNR .
) ' /’ \'
JIT T A g —
T LT (&/ ~= —=<
TTiErc DL Levis



"Rule 47 - Claims for Relief

: _AL original pleading which sets-forth a claim for rolle‘,
nOtHer arn original petition, counterclaim, ¢ross-claim, or thlrd
party clzixz shall contain

fa) a short statement of the cause of action sufficient
to give fair notice of the claim involved, and

(b) = demand for Judgment for all the other relief to
which the party deems himself entitled.

Relief 'in the alternatlve or of 'several dlfferent tvpes
be demanaed

RN N R

L T A I T N 2 S S L R P AL BRI AL I

Submitted by James L. Weber

T,
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v CHIEF JLSTICE THE SUPREME COURT OF TEXAS
Jav K POPE PO BOX 12248 CAPITOL STATION (IFRK
P ICES AUSTIN. TEXAS "7 11 GARSON R IATRSON
" SEARS MrGEE ) ) ENECUTIVE AT
"CHARLES &. BARROW WILLLAM L WILLIS
RJBERT M CAMPBELL
FRANKLIN § SPEARS ADMINISTRATIVE ASST.
C.L RAY MARY ANN DEFIBAL GH
JAMES P WALLACE
TED Z. ROBERTSON
WILLIAM W KILGARLIN
January 9, 1984
Mr. Luther H. Soules, III, Chairman
Supreme Court Advisory Committee
Soules & CLiff
1235 Milam Building
San Antonio, Texas 78205
Dear Luke:
s LR Y LY T T -
- o e e o
In studying the amendments £5° ~ $:-%8

I flﬁd what
The problem is:

conjunction with the
zppears to be a void

newly amended Artlcle 1995,
in our rules.

Plaintiff files suit in Travis County against
D-1, D-2, and D-3. D-1 files a motion to
transfer to a county of mandatcry venue, D-2

and D-3 file no motion to transfer Must venue
as to D-2 and D-3 remain in Travis County, or
can the plaintiff -regquest the trial judge to

transfer the entire suit.

—

t aprpears that we Jjust did not adequately cocnsider *he
various problems that can arise with multiple defendants when
we amended the ruies. This, of course, was due to the very
short time frame within which we Aad to get the rules amended
ané published in order to become effective on September 1, when
the new statute became effective.

I feel that we should address this problem and therefore ;
zsk that it e put on the agenida for your next meetinc.
Sincerely,
James P. Wallace
Subtice

JPW: fw



ra : - LAwW OFFICES OF

CREEN & KAUFMAN., INC.

STC ALAMT NATIONAL BUI.C NG

SAN ANTONIO, TEXAS 78205

—UELDSE" w GREDN
TELEPHMONE
SalH = MAaUFMAN . .
Amnta CooE 812
MIZmAEL L McPEYNOLDS February 10, 1984 “O3E 812
225 - 6345 .
JCHN T EEYNOSLDS

PayL W GREEN
SOBERT W LCREE
ERYAN T WRIGHKHT
DAVIOD W. GSEEN

Mr. R. Doak Bishop
1000 Mercantile Dallas Bldg.
Dallas, Texas 75201

RE: COMMITTEE ON ADMINISTRATION OF
JUSTICE, RULE 87, ETC. (VENUE RULES)

Cear Dcak:

Thank you for your letter of January 12 and attachment,
suggesting certain modifications to new Rule 87.

In this respect I forward to you and your coheorts letter
cated January 9 from Judge James P. Wallace raising problems
concerning the new venue rules.

‘Plezse give this your additional consideration and any
ic

advice or suggestions your subcommittee may have concerning
the multiple defendant situation.
Yours very truly,
BUBERT W. GREEN
“W3S:heb
Encl.
¥c: Bon. James P. Wallace V//
Mr. William V. Deorsaneo III
Mr. Michael A. Eatchell
M

n

Evelyn Avent
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2. (bi lCause of Action. It shall nét'be neéegsary for é
claimant to prove the merits of a cause of action, but the
existence of a cause of action, when pleaded properly, shéllf
be taken as es;ablished as alleged By the pléadings; bu¢ When

the claimant's venue allegations relating to the place where the

cause of action arose or accrued are specifically denied, the
4

pleader 1is reguired to éupport his pleading that the czause of

.action, ar a part thereof, azrose or accrued in the county of suit -.

3
'..l

by p ima facie proof as provided in paragraph 3 of this rule. 1If

fv
0
®
-ty

fendant seeks transfer to a county where the cause of action or
a part thereof accrued, it shall be sufficient for the defendant

to plead that if a cause of action exists, then the cause of action

5
5

3
e

¢

i

or part thereof accrued in the specific county to which transfer
is 'sought, and such allegation shall not constitute an admission
that a2 cause of action in fact exists. A defendant who seeks to

tr

N
3

sfer a case tc a county where the cause of action, or a part

thereof, accrued shall be reguired to support his motion by prima

.

facie proof &s provided in paracraph 3 of this rule.

[}

5. Ne-Reskearing. Nc 2&éitional Motions. 1If venue has been

sustained aé against a motion to transfer, or if aﬁ action ha; been
transferred toﬁa'broper county in resﬁonée.to a.motion to tratsfer,
then nc f;:the: additiornzl motions to transfer bv a movant whe was
a2 z=zrtv *o the vrior proceedings shall be considered, rezarézeszs-ef
whesher-the mevent wes e parey-te-the-prier-procesdings
er-wze-asdfad-ss-a-party-suksesuant-te-the-venue-proceedines;



tFEat an

" the motion-to transfer is tased on.the.grouné
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im 1 trizl cannot be. had under Rules 257-25% or on the groungd

of mandatory venue, provided that such claim was previouslv not

available to the movant or to the other movant or movants. 1In

- addition, if venue has been sustained as acainst a motion to

transfer, or if an action has been transferred to a proper county

in response to a motion to transfer, then a motion to transfer by

a varty added subseguent to the venue proceedings may be filed

but not considered, unless the motion to transfer is based on

‘'the grounds that -an’impartial trial cannot-be had under Rules .

257-259 or on the cround of mandatory venue, provided that such

clzim was not macde by the other movant or movants.

Parties who are added subseguently to an action and are
precluded by this rule from having a motion to transfer considered
may raise the propriety of venue on appeal, provided that the

party has timely filed a motion to transfer.
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2. (b) Cause of Action. It shall not be necessary iIor
é‘claimant t5 prove the merits df a éausé of action,‘but the
ekistence of a cause of action, when pleaded properly, shall be
taken as established as alleged b? the pleadings. but When the

claimant's venue allegations relating to the place where the

cause of action arose or accrued are specifically denied, the

N

etion-er—a-part-thereef;-acerved-in-+ke-county-o

w
Hiy

—suse

o)
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prima
facie proof, as provided in paragraph 3 of this rule, that the

cause of action, or a part thereof, arocse or accrued in the

- PN < -3 . . N .-
Ruiz . 2%. Deverminztion o Motion to Transrer, e

countv of suit. If a defendant seeks transfer to a county where

the cause of action or a part thereof accrued, it shall be
sufficient for the defendant to plead that if”ahéauée'of action
exists, thén'the éause oﬁAaction or part thereof accrued in tbé
specific cbunty to which tranéfer is sougnt, and suéh allegation
shall not constitutevan admission that a cause of action iﬁ fact
exists. A defendant who seeks to transfer a case to a county

where the cause of action, or a part thereof, accrued shall be

reguiraé to suppdrt his motion by prima facie proof as provided

in paragraph 3 of this rule.

5. Xe-Rerearinme. No Additional Motions. If a motion to

plegder'is_requi:ed tq'suppogt~Qigﬁpleadipg;that—the-cagsefcﬂvia‘

- -

Or 1I & WmTTiln tC transfer is sustained andé the suilt 1is tra:

{1l
{U

r

]

ansisr 1s gverruied and the suit rotained in the countv cf suit

0‘
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TC aniTher county, nc additicnal moticn to 4ransfer mav. be made bv

& vartv wnose Motisn was overruled or sustained except on grounds

t
oy
o))
o+
¢

n imrcartial trial cannot e had under =Zules 257-258.




subssquent to the ruling on & moticn ©r moticns to transier, unless

- ’ . . . . . - -
tasec on the ground that an impartial trial cannot ke had under

Rules 257-259 or upon a mandatory venue exception,. and a

subsequently—joined“party may file a motion to transfer based

upon_such grounds. A subseguently-joined partv mav not file a

motion to transfer based upon venue arounds previouslv raised bv

another partv, but such subsequentlv-joined party mav complain on’

-"appéal -of imbroper venue based upon grounds previouslv raiséd in -

the motion to transfer of another partv.

Nothing in this rule shall prevent the trial court from

reconsidering an order overruling a motion to transfer.
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(214) 760-5421 ., February 9, 1984

Mike Eatchell

Ramey, Flock, Hutchins, Jeffus,

McClendon & Crawford
P. 0. Box 629
. Tyler, Texas . 75710 . ... .. . oo T T T .

AProfessdf Wiiliam Dorsaneo
SMU School of Law
Dallas, Texas 75275

.Gentlemen:

Enclcsed is a new draft of propesed revisions to Rule 87.
These changes were prompted by Mike's recent letter recardin
first draft. I believe that this new draft will satisfy our
mandate, subject to one guestion: Should the whole concept of
paragraph 5 be revised? The modifications embodied in this draft

are primarily technical clarifications with only minor substantive
changes. : C ' ‘

the

icase give me your comments as soon as possible.

XDB/bsl : S ’ T
Enclosure

cc: Ms. Evelyn AventJ/
Hubert Green, Esg.




Rule E7. Determination’'of Mction tc Transier
’ 2. (b) Cauvse of Acticn. It shzll not be necessary for a

an

(¥
W
(D

zimant to prove the merits cf a

“n

©< action, but theA
existence of a cause of action,-wheh pleaded properly, shall
be taken as established as alleged byﬂthe pleadings. but When

the claimant's venue allegations relating to the place where the

cause of action arose or accrued are specifically denied, the

pleader is requlred to support his pleadlng that- the cause of
'ufact:env ora: pa—t the~eef aecrue&?: —the c untj—df-ﬁu&t by
Dr i ma facze Droof, as prov1ded in paracraph 3 of thls rule, that

the-cause of action, or a;part thereof, arose or accrued in the

countv of suit. If a defendant seeks transfer to a county where

the cause of action or a part thereof accrued, it shall be

sufficient for the defendant to plead that if a cause of action
exists, then the cause of action or part thereof accrued in the
'ec1f1c county to whlch transfer is sought, and such allegation
,Tshall not con<t¢+ute an admission th t a cause of act 1en‘in fact"
‘exists. A def ncdnt who'seeks to t fer avcase'to a county
where the cause of action, or a part thereof, aecrued shall be
reéuired tc suppcrt his motion ty priﬁa faeie proof as provided

in paracgraph 3 of this rule.

sustzined as acainst a'moticn to transfer, or if an action has been
transierred to a proper county in respenss tc a motion to transfer

then no further additional’ motions to transfer by a mecvant whe was

@ tarty when the prior motion to transfer was ruled upon shall be

concsidered r=garcisss of wheather th=2 movant was a party to the
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" vemus procesdinges; unless the mction to transfer is- baseé’on
the crounds that ar ‘impartial trial cannot be had under Rules

1e]

257-259 or on the ground of mandatory venue, provided that such

claim was previously not available to the movant or to the other

movant or movants. In addition, if venue has been sustaineéd as

acainst a motion to transfer, or if an action has been transferred

to a proper county in response to a motion to transfer, then a

motion to transfer by a party added subseguent to the ruling on

IR gﬁandther-pargyis-mction.to.transfer-mav'beffiled_as?aqPrerecuiSitefykﬁg%

to an appeal, but it shall be considered as overruled bv operation

of law uoon filing, unless the motion to transfer is baseé on the

grounds that an impartial trial cannot be had under Rules 257-258

or on the ground of mandatory venue, provided that such claim was

not made by the other movant or movants.

Parties who are added subseguently to an action and are
precluded by this rule from héving a motion to transfer considered
may raise the propriety of venue on &ppeal, provided that the

z
nsier.
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party has timely filed a motibﬁ to tr
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February 16, 1984.

Hubert W. Green, Esquire
Green & Kaufman, Inc.

800 Alamo National Building
San Antonio, Texas 78205

. Re:. Rule 87 . .
Dear Hubefﬁ,

I have reviewed Judge Wallace's letter of January 9, 1984. He
is right that neither the amended venue statute nor the amended rules
address this gquestion with any clarity. Rule 89's third sentence
touches upon the issue but doesn't do so very clearly.

We did consider the matter when the drafts of the amended rules
were being circulated. . But as in the case of several other matters
(effect of plaintiff's nonsuit; fraudulent jolﬁder to confer venue),
we did not draft a prov1510n to deal with the issue.

I agree w1th Judge Wallace that this issue should be addressed
by a provision in the rules because the current state of the law is
unsatisfactory. Prior to-the amendment of the venue statute, the

. cases on the sub;ect ba51cally prov1ded the follow1ng answer to Judge
- Wallace's Questi on. ~ :

"The rule seems to be that, where cne of several defen-
dants files a plea of pr1v1lege to be sued in the county of
his residence, and the plea is sustained, if the causs of
action is a joint action growing out of jOint'liability of
all of the defendants, the suit must be transferred in its
entirety to the county of the residence of the defendant whose
plea is sustained. On the other hand, if the cause of ac*ion
against several defendants is severable, or joint and several,
the court should retain jurisdiction over the action in so far
as it concerns the defendants whose pleas of privilege have
not been sustained, and should transfer the suit in so far as
it concerns the ce‘endant whose piea is sustained."

H
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S.W.2d 543 (1959) quoting Johnson v. First National Bank, 42
S.W.2d 870 (Tex. Civ. App. - Waco 1931, no writ). Since a
literal application of the test ordinarily would require a-
division of the case (i.e., there are very few instances where
defendants are only jointly liable rather than jointly and
severally liable), the courts have on occasion mouthed the test
but have actually applied a more practical principle. See e.g.
Geophysical Data Processing Center, Inc. v. Cruz, 576 S.W.2d4
666 (Tex. Civ. App. - Beaumont 1978, no writ) - applying test
that when relief sought is "so interwoven” that case should not
_.be prlt up,zcntire case s* ld be transﬁerred.gﬁgwﬂg.. ST

.-'.

My own view is that juc1c1al econony would be better served
by not transferring part of the case, assuming the reguirements
of Rule 40 have been satisfied in the first place, i.e. assuming
that the claims acainst multiple defendants have arisen from the
same transaction or occurrence or series of transactions or
occurrences.

Once thlS matter is voted upon by the Committee, it will not
be a difficult matter to draft a prov151on for inclusion in either
Rule 87 or perhaps Rule 89.

Best regards,

William V. Dorsaneo, III.
WvD,III:cr | . §

cc: Hon. James P. Wallace
Mr. Doak R. Bishop
Mr. Michael A. Hatchell
——Ms., Evelyn Avent
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- Re: Rules, of;C1v11 Procedure --Order of June 15,. 1983

GASTON AVENUE AT LA VISTA

August 29, 1983

Chief Justice and Associate Justices
Supreme Court of Texas -

Supreme Court Building : .
PO Box 12248 '

Austin, Texas 78711.

aaopting“amendments e‘fectlve September 1, 1983,

Your Honors:

2s you perhaps know from conversations with Justice
James P. Wallace, the new statute and the rules adopted by
the Court, affecting venue, were the subject of a_one y
institute in Austin last Prlcay..

Some of our better scholars and practitioners conducted
the seminar 1naavery thought provoklng manner.

There were two items whlch were ralsed in the institute

which mlght cause the Court to ccnsider two areas of Clarl;l-
cation in Rule 87.

The first of these relates to sub-paragraph 2(b). It occurs
to me that the Court might wish to add at the end of the first
sentence following the words "paragraph 3 of this Rule"” the
words "if such accrual is a venue fact denied by the defendant
ané essential to the determination of the venue guestion.”

It occurs to me that the portion of the rule following the
semicolon implies that the denial of venue facts tricce &n
sdditicnal burden of prima facia proof on the part of the clzimant

- but if these venue facts which were denied (for example "agent

or representative”™ in.a permissive venue or location of land
in a mandatory venue situation) do not involve accrual of a
use of action in a particular county I see no reason ‘hy the
r weuld, in effect, be reguired to prove venue under the
tles. Another way of stating the matt is 'to cbsar
tn'nh the Court meant tc say that when ehe cleimant's

H

’..l
0 H

-
tions are specifically denied (which the Court did in Zfa
he pleader is reguired to meet those denials by scme
fzcia proof, whatever thecse dznials might be.
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The second thought relates to paragrcph 5 of Rule 87.

Although there was a sharp difference of opinion among at
least two of the speakers on this matter, it was observed
that the Court could not even change its mind about a venue
decision during the trial, or at the conclusion of the trial.
I do not read the Rule that way. The words "no further
motions to transfer shall be considered" indicates to me that
the Court meant no further motions by parties. It was observed,
however, that the Court could not reconsider his decision on
the original Motion to transfer, even though the evidence
during the trial clearly indicated that the Affidavit proof
was completely insufficient, and perhaps even fraudulent.
-.Since-the Trial Court normally has: 30 days..even: follow1ng

the rendition of a final judgment to correct any errors _
he may think he has made, I can not believe it was intended
to limit the Court on a reccnsideration of his venue decision.
Terhaps the Court might wish to add the statement that no further
motions "by the partles" would be accepted for filing or conclcerad
or perhaps adé some phrase to the effect that the Trlal Court
retains his usual powers to modify, rescind or reverse any

decision he has previously made, so long as he maintains
jurisdiction over the case.

There was a good deal of speculation- about the effect of
the "effective date", but any problem in this area appears
to be rooted in the statute and I'm not sure what the Court
might be able to do by way of rule making. I suspect mest

cautious lawyers will re-file a lot of things so as to comply
wlth the OLd procedu;e and the new.

- I hope tHat tnese comments w111 be of 1nterest to the
Court.

Robert M. Martin, Jr.

cc: Frofessor J. Patrick Eazel

PIRC VI |
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Donald O. Baker |

1024 10OTH STREET
HUNTSVILLE, TEXAS 77340
(409) 295-8351

August 6, 1984

Hon. James Wallace ’ Hon. Kent Caperton
Associate Justice : State Senate

Supreme Court of Texas ‘ State Capitol Building
Supreme Court Building Capitol Station
Capitol Station , Austin, Texas 78711

Austin, Texas 78711

Gentlemen:

I am writing both of you because I don't know whether my problem is
judicial or legislative. I think it is both, so I am addressing both of
you because of your membership on the civil procedure committees.

I applauded the Court and the Legislature in 1981 for authorizing
service of process by certified mail. However, it is just not working.
There are two reasons: the clerks, constables and sheriffs in most
counties simply refuse certified mail service, and when they accept it, .
they charge the same as for personal service, e.g., it costs $40 in
Walker County to have the District Clerk serve citation by certified

mail. You can't get it done in San Jacinto County because no official
will accept 1it.

The statutes and rules that may have to be amended are Arts. 3926a,
3928 and 2041b, V.A.C.S., and Rules 103 and perhaps 106, T.R.C.P.

.. Art. 3926a states:

(a) The commissioners court of each county may
: set reasonable fees to be charged for services
by the offices of sheriffs and constables.

(b) A commissioners court may not set fees higher

than is necessary to pay the expenses of
providing the services. V

Art. 3928 provides:

The District Clerk shall also receive the following fees:

* * *

4., 1f a clerk serves process by certified or
reglstered mail, the clerk shall charge
the same fee that sheriffs or constables
are authorized by . . .[Art. 3926a] to
charge for service of process.

* % *

(Bracketed material added).‘




. Justice Wallace and Sen. Caperton
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Art. 2041b provides:

If a public official is required or permitted by law

to serve any legal process by mail, including

' process in suits for delinquent taxes, the official

E: B , may collect advance payment for the actual cost of

= the postage required to serve or deliver the

= process, or the official may assess the expense of

B postage as costs. The charges authorized by this

3 Act are in addition to the fees allowed by law for

other services performed by the offlcial

ERE - SRR Rule 103 provides, in part, that service by certlfied mall and by

4 . “Lbl4cat10n ray be made by the clerk.

Allowing Commissioners Courts to set fees is also not working. I
read the minutes of the Supreme Court Committee prior to the amendment
a4 of Rule 103 and I know that it was amended largely because of the Harris
o County backlog. However, personal service costs $20 in Harris County
and $50 in San Jacinto County, which has about 1% of Harris County's
population and maybe 10Z of its territory. I can get Rule 106 papers
privately served anywhere for $20.. In fact, that is probably the

-g;A neatest thing about Rule 103 (if it worked): for the price of a

X certified letter ($2.65), I am automatically into Rule 106 if certified

i . service fails and can get private service cheaper than most sheriffs'
fees.

For certified mail service to work, I suggest that you may . have to
- amend the above statutes and rules as follows:

(1) Are, 3926a or Art. 2041b should clearly state that the postage
is the only charge for certified mail service; .

(2) A modest fee for fosting and for publication should be set

- . statewide - it costs no more to mail a letter or to stick a thumbtack in
" a wall in Dallas than it does in Dime Box;

(3) The fee for serving two processes on the same persomn at the
same time should cost no more than serving one'. Believe it or not, it
costs $40 in Walker County to have a divorce petition served, but $80 -

when a temporary restraining order accompanies it. The officer gets $40
for signing his name an extra time. ’

(4) Rule 103 should be amended to provide that the sheriffs,
constables and clerks shall serve process, instead of may. At least two
clerks. have defended their refusal of certified mail on the basis that
may renders it optional.

g
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(5) Even if the officials accepted certified mail and even if it
were at a lower cost, I still would not use it. The green certified
mail card no longer has a box to be checked "deliver to addressee only"
as it used to. It now says "restricted delivery” and I don't know
whether this is the same or not. Maybe I'm being overly cautious, but I
can envision a court of appeals somewhere making a strict construction

because service my mail is in derogation of the common law or some
similar nonsense,.

When it comes time for technical amendments, I would appreciate
your considering the above. I don't feel that any of the officials
_.involved 'will oppose you.. All of them I have. talked to approve of T
“certified mail. It merely takes some of the load off them. EEEREE

Also, you might consider allowing anyone 18 or over to serve
process, as is now allowed for subpoenas. I would just as much regret

being thrown in jail because someone lied in making a subpoena return as
I would in having a default judgment taken for the same reason.

Very truly yours,

G Lo

. Baker
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March 10, 1983

Justice James P. Wallace :
supreme Court of Texas : :
p. O. Box 12248

austin, Texas 78711

pear Justice Wallace:

I am writing this letter to recommend amending Rule 106 of .
the Texas Rules of Civil Procedure in regard to authorlzlng
private process serv1ce.

“*Our firm has experienced a great deal of frustration in
attempting to perfect service through the Constable's Office
here in Harris County. On the other hand, we have received
efficient and quick results when using a private process service.
The delay caused by having to first attempt service through the

Constable's Office, before using a prlvate process serv1ce, has

caused great hardship to our clients in many instances. An
amendment to Rule 106 is endorsed by the Family Law Council as

well as the Texas Trial Lawyers Association, and our. firm con-
curs in this endorsement and highly recommends it.

Thank you for your attention to this matter. My best
regards.

Very truly yours,

Ellen Elkins Grlnes

EEG/sb , '

£
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January 25, 1984

Hon. Jack Pope
Chief Justice

Supreme Court of Texas
P. 0. Box 12248

Austin, Texas 78711

Re: Rule 161, Texas Rules of Civil Procedure

Dear Judge Pope:

‘Please forgive my delay in bringing this up, but it seems to me

there is a further amendment to Rule 161 which might well improve
administration of Jjustice. Frequently, when some parties are
served and others are not served, the most appropriate remedy is
to sever the case so that the case may proceed to judgment

-against those parties who are properly before the court and not

be held up awaiting service on parties as to whom a dismissal is
not desired.

Therefore, I suggest the rule be amended to read as follows:

"When scome of the several defendants in a suit are

served with process in due time and others are not so
served, the plaintiff may either dismiss as to those
not served and proceed against those who are, or he may
take new process against those not served, or may
obtain severance of the case as between those served
and those not served, but no dismissal shall be allowed
as to a principal obligor without also dismissing the
parties secondarily-liable except in cases provided by
Article 2088 of the Texas Revised Civil Statutes. No
defendant against whom any suit may be so dismissed
shall be thereby exonerated from any liablity, but may
at any time be proceeded against as if no such suit had
been~brought and no such dismissal ordered.”

Sincerely, yours,
- /l
p,

DON L. BAKER

DLB:lg
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Texas Tech University -

-School of Law

August 21, 1984

Honorable James P. Wallace

-The Supreme Court of Texas

P. O. Box 12248
Capitol Staticn
Austin, TX . 78711

Re: Possible bversights in the 1984 amendments to Rules 306a(l) and 165a.

" Dear Justice Wallace:

Thank you for your letter of August 1s regardlng my comments about Rules
296 and 306c.

Today I noticed another poséible problem that I would like to bring to the

. Court's attention. But before I do, perhaps I should mention that I am

currently writing a two-volume treatise for West on Texas civil trial and

_appellate procedure. This is the main reason my study of the amendments has

been so intense lately. Perhaps this will explain the series of letters to you

|- and prevxously to Justlces Pope and Spears.

1. The Offlc1&l Comment to the 1984 amendment to Rule 306a states that
the rule collects all provisions concerning the beginning of post-judgment
periods that ordinarily run from the date the judgment is signed. Rule 306a,

- par. 1, was amended to include the court's plenary power to vacate, modify,

correct or reform a2 judgment. No mention, however, is made in the amended rule

~to original recuests for findings of fact and conclusions of law or the trial

court's findings and conclusions in response thereto. Nor is any mention made

in R 306a, par. 1, to the filing of a motion to reinstate a case dismissed for

want of prosecution. The time period for these requests and filings all run

from the date the judgment is sicned. Rules 296, 297 and 165a. Presumably -
then, despite the intended purpose of the 1984 amendment to Rule 306a, par. 1,

these matters are not subject to the procedures of Rule 306a, par. 4, regarding

extension of time periods for failure of a party to receive notice of the
judgment.

2. Prior to the 1984 amendment to Rule 306a, it did not apply to
reinstatement procedures under Rule l165a. Walker v. Harrison, 597 S.W.2d 913
(Tex. 1980).. But now Rule 1l65a, par. 2, states that a motion for reinstatement
must be filed within 30 days after the order of dismissal is signed "or within
the period provided by Rule 306a."” The rule also provides that if the motion is

- Lubbock. Texas 79409-0n01 / IRNRY 742-3787 Faenlrv 7293708 -m
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not overruled within 75 days-after the judgment is signed, "or, within such

_ other time as may be allowed by Rule 306a," the motion is deemed.overruled by
operation of law. It appears that the quoted provisions of Rule 1l65a were
intended to refer to situations where an extension of the time periods were
obtained by a party under the provisions of Rule 306a, par. 4. But, as
discussed in the preceding paragraph, it appears that Rule 306a, par. 4, does
not apply to motions for reinstatement, since they are not expressly included in

Rule 306a, par. 1. The problem. can be solved by amending Rule 306a, par. 1, to
expressly include relnstatement under Rule 165a.

I hope that my comments have been helpful.

R ) Respectfully,

~ Jeremy C. chker
Professor of Law

JCW:tm
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Re: Recent Rules Changes
Gentlemen:

In vour recent videotape vou requested comments on the proposed
rules.

Rule 200 (Oral Depositions) now only reguires "reasonable notice"
It seems to me there should be a presumption of how many days
notice is "reasonable notice"; otherwise, you may have a witness
who fails to appear and upon motion for sanctions raises the
defense that the notice was not "reasonable", thus interjecting
a fact question to be decided by the judge, taking the time-
expense and effort of all concerned. If the rule provided for a
presumption, it would place the burden upomr the non-complying
_party to show«that tpe amount of notlce was not- Esasonable.~ -
You @an éée—%ﬁe:ﬁzﬁﬁ;cq}ﬁyflf vcuLset up extensive deposxtxons
o iy t;‘p e bigk @na“a;terneys;-senﬁ oufi'notives, and-one
.;;;of.the-attorneyg‘gﬁ.”srxhe’aetermlnatxon that the rotice -was mot
4. .. ' "reagenable" . thus~ plac1ng the. entlre aep051tlon process in
jeopardy. fo a1, i - .
In’ req4+d ko’ Rule- 32%4 ' LPrerequ151tes of Abpeal}, ;t ‘seamé £0 :

. TOe 't'b i our,raguq;eménts of filing a motion fsfﬂhew‘tria&iamder

,1_:;sdbdmv1srbn (2) ¥ _actual'Insufﬂ1c1ency) and [3) . (Weightiand Pre- .
L ;“ponae;an% ;é;g&gla{e accomplishinga is for' an'autgmaticiflllng ‘
. of got Of. fBr kpial at allsappeals. If the infésdedipurpose”

Tf 1s~£o ﬁgeeﬁ up- the b@peal procéss,; and human natufélbélng .what

Hq‘u4mt is, qpclawy%m ;;2001nd ‘to fBreqp. his ev1dence questions on -
e ?appeal EYE y’ln bréer” tp savdithe-exnenSg ‘and ‘timé of [ motiom«~s
- .. a‘for new t¥ial.’ Thig.is“partifularly true’when the statement of .

rht

; %acts may né€ e gxepaxed"for-several months, at- Whish time the *
. wattorney éancfruly evaluaterbls appeal p031t10n inc;egara to -the
guantum of evidence. - k3 tong
.

- . . "
. i :,x 2 .




Rules Committee . : . 4 L -
March 7, 1984
Page 2

I cormmend you and -the Supreme Court for:the production'of these
new rules. By and larce, thev seem to solve most of the problems
which have been in existence for many years.

\\:
AN\

' RicRard H. Eelsev "

T et e L e

. RHK:ssd
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.January 25, 1984

Hon. Jack Pope

Chief Justice

Supreme Court of Texas
"P. O. Box 12248
Austin, Texas 78711

Re: Rule 201, Texas Rules of Civil Procedure

Dear Judge Pope: .

It may be . too- late to. say - so: -and ‘I'm..not - sure where I missed the.

boat earller, but there is a change which I suggest is needed in
Rule 201,

Subdivision 3 as amended maintains the rule that notice to the
attorney of record dispenses with the necessity of a subpoena if
the witness is a party who is represented by counsel. It has
been my experience that there is no advantage to serving a
subpoena with 'all of its attendant expense and delay even in
cases where the party is representing himself and does not have
counsel of record. Once a party is before the court, it seems to
me that a subpoena to a party should not be necessary to require

the attendance of a party at his own dep051tlon. I suggest that
SublelSlon 3 be amended to read: :

“When the deponent is a party, [after the filing of a
pleading in the party's behalf by an attorney of
record,] service of the notice upon the party or his
attorney shall have the same effect as a subpoena
served on the party. If the deponent is an agent or
employee who 1is subject to the control of a party,
notice to take the deposition which is served upon the
party or the party's attorney of record shall have the
same effect as a subpoena served on the deponent.” '

Travis County, for example, now charges $50.00 for service of a

subpoena. High court costs are another topic, but if they
continue to be a fact of life, then it seems it does not serve
the ends of justice to require expenditure of substantial amounts
of court costs money unnecessarily.

Sinzzgzgégz:frs,

DON L. BAKER

DLB:1g
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- Hon. Jack Pope
Chief Justice
Supreme Court of Texas
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2| P. O. Box 12248
g' Austin, Texas 78711
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Ei Re: Rule 161, Texas Rules of Civil Procedure
3! |
| ... Dear. Judge Pope.,,.;p.,j@.g,ﬂ_ﬁgu.7
fg "Please forglve my delay in brlnglng this up, but it seems to me
g; there is a further amendment to Rule 161 which might well 1mprove
<i administration of justice. Frequently, when some parties are
°|

served and others are not served, the most appropriate remedy is
to sever the case so that the case may proceed to judgment
against those parties who are properly before the court and not -

be held up awaiting serv1ce on parties as to whom a dismissal is
" not desired.

SUITE 500

Therefore, I suggest the rule be-amended to read as follows:

‘"When some of the several defendants in a suit are
served with process in due. time and others are not so
served, the plaintiff may either dismiss as to those
not served and proceed against those who are, or he may

" take new process against those not served, or may
obtain severance of the case as between those served
and those not served, but no dismissal shall be allowed
as to a principal obligor without. also dismissing the
-parties secondarily liable except in cases provided by
Article 2088 of the Texas Revised Civil Statutes. No
defendant against whom "any suit may be so dismissed
shall be thereby exonerated from any liablity, but may’
at any time be proceeded against as if no such suit had
been brought and no such dismissal ordered.”

I A PROFESSIONAL CORPORATION

o

Sincerely, yours,

DON L. BAKER

@ i TPl & [P
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January 9, 1984 B{

Judge James P. Wallace
Supreme Court of Texas
Supreme Court Building
P. O. Box 12248
Austin, Texas 78711

Dear Judge Wallace:
I write you at the suggestion of Ju

In examining the proposed 200 rule changes in preparation for
the Video Tape Teaching Program,.. ized for the first time the
major change being proposed in’j £ poncerning depositions.

The Rule as it now stands, as I understand the language, will
mean that an objection to the form of a question and an objection
to responsiveness of answers must be made at the time the deposi-
tion is taken or those objections will be waived. The. effect of
this Rule, 1 suggest, will increase the cost of litigation
substantially in Texas.

(1) The meking of these two types of objections, whieh will
be very, very common in most deposition situations, will inerease
the length of dep051tlons substantxally - my estxmate is about
one- thxrd

(2) Most law firms send their most inexperienced stable mem-
bers to take depositions. In many situations the law firm, that is
careful, will feel the necessity of providing for a deposition of
an important witness a senior experienced lawyer. An inadvertent
waiver is terror, as I am sure you remember from your own praclticde.
Again, this procedure, which I suggest will occur in many cases,
‘increases the cost of litigation in Texas. .

I note that the original proposed Rule 204 as found on page 60
of the Agenda for the Advisory Committee did not include these
waiver provisions. I suggest that this propcsed change may have
occurred without proper consideration and thcught. 1In the area in
which 1 practice, 95% of our depositions are teken for discovery
purposes and not to be used in any manner, except occassionally
for cross-examination, in Court. The lengthening of the deposi-
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tion record provides no additional discovery, but forces every
deposition to be taken with the care, length and preparation that

is now used for expert witness deposxtlons to be used in lieu of
personal,appearance in Court.

When I read the 204- revnslon I assumed it was. taken from ‘the
Federal Rules. I do not do eqough practice in Federal Court to
be intimately familiar with the Federal Rules without case by case
perusal. I have read Rule 30, this morning, and | determined that
the waiver provision is not included in the 1883 Rules. ‘

1 suspect the proposed Rule 204 change will effect more
lawyers and more clients of lawyers than any other change proposed
in the new Rules. 1 am just wondering if you and the committee
recognized that fact at the time that the waiver provisions were

. added to the original proposal on page 60 of the Agenda.ﬁ

-Before we inflict more costs on our over- burdened publie and
remove a few more citizens from the 1ist of those that can afford
to use the Texas Court system for regress of wrongs, I ask that
you and your committee rethink the minimal value the proposed rule
change has in contrast to the enormity of its cost.

If 1 were a cynie, 1 would assume that this rule change was
-motivated and sponsored by the Court Reporter's Association or
those dedicated to the ultimate remcval of the Court system as a
-means of resolving dlsputes in Texas.

“y congratulatlons go to you and the large number of f1ne
lawyers that have worked on these revisions for an excellent -.

overall job. I send my best w1shes for the restoration of Rule
204 to the Agenda proposal.

Yguys very truly,

9N

Haxris Morgzan

HM/ teh

Ca
:4
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June 20, 1984

RE: Texas Rules of Civil Procedure

"“"Honorable James P. Wallace '
. Supreme Court of Texas
~ Supreme Court Building

P. O. Box 12248

Austin, Texas 78711

Dear Justice Wallace:

I recently viewed a videotaped presentation by Chief
Justice Pope and others on the amendments to the Texas Rules
of Civil Procedure effective April 1, 1984. Although I
generally applaud the work of the variocus Committees and the
Court with respect to these amendments, there is one pro-
vision in new Rule 204 that I think is going to create more .
problems than it solves. .The provision to which I refer

. concerns the waiver of objections to the form of questions

and responsxveness of answers if not made at taklng of oral
,dep051tlon. :

The new Rule is silent on whether this provision with
respect to waiver may itself be waived. However, my guess
is that it was the intent of the Committee and the Court
that such a waiver of the waiver provision would not be
possible. What this will lead to (and I am seeing it
already) is a greatly increased number of objections as to
form and responsiveness at the time of the taking of the
deposition, thereby lengthening the deposition and 1ncrea51ng
the resulting expense to the client. The problem is com-
pounded when there are multiple parties, each feeling the -
necessity to make its own objection. Since a very small
fraction of depositions taken are ever read into evidence,

the need ever to object under our former practice rarely
arose.




Honorable James P. Wallace - A o

“June 20, 1984 . _
Page =-2- -

May I suggest that the Court and the Committees con-
sider further revision cf—the—Rule whereby the parties would
be allowed to agree that. objections to the form and respon-

‘siveness could be postponed until some date prior to trial,-

say ten days, when they must be filed in writing. I assume
that the Court's concern was that the reservation of all.
objections sometimes served as a trap for the unwary, and
possibly resulted in the unavailability of necessary testi-
mony. The approach I suggest would allow any party to
demand- that such - objections be made at the time of the
taking of the depasition, -but -would allow the partles to
modify that requirement for those depositions that in.all

likelihood. will. never 'be used at trial except-possibly for: R

‘impeachment purposes.- ‘The problem of a witness' death,

‘ dlsablllty or unavailability could be solved by allowing the

trial court to allow the use of leading questions or nonre-
sponsive answers contained in depositions if substantial
rights of the parties were not prejudiced thereby.

Perhaps the above suggestion complicates what the Court
has now simplified, and that may be undesirable. However, I
hate to see depositions turned into a circus of objections
virtually mandated by the new Rule. At any rate, I appre-
ciate the opportunlty to put forward my thoughts.

Best personal regards.
. - ' o _Very truly yours,

TEHE

A Daniel A. Hyde ,
DAH:dc -~ e : : - o ._”.”-:
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L . - MEMO c.za &ln), 2o, 7z
TO: Judge Wallace - §<47{?///
~FROM:  _ ,Judge Barrow S -~ March 6 1984
RE: : 41984 Amendments - Texas Rules of ClVll Procedure

It has come to my attention that the amendments due to

,‘take effect April 1 may need slight revision. Specifically, there

are four different rules that need to be pointed out as possible
sources of confus;on. :

(1) Amended Rule 204(4) requires a party to make objections to the

form of questlons or the nonresponsiveness of answers at the time a
deposition is taken or such objections are waived. One problem

that could arise because of this change is that the party noticing

and taking the deposition will be unable to object at trial if his
opponent introduces the deposition into evidence. The party who

took the deposition generally will lead the ‘adverse w1tness,.and he .
.waives. the fleadlng" objection by failing to-raise it at the: Bl
dep051tlon. Thereafter, when his opponent seeks to use the dep051tlon

at trial, including the leading gquestion, no objection may be made,’

since the deposition is considered to be the evidence of the party
1ntroduc1ng it.

It is possible that the rules should provide that an
objection to the form of questions is not required if the party has
no reason to make it _at the time +he depositicn is taken. Also,

should the parties be permitted to agree to waive objections.

1\
L‘%"‘

\}3"

(2) Rule 206(3) provides that the deposition officer shall furnish
a copy of a deposition to any party upon payment of reasonable
charges therefor. Nowhere in the new rules is there a provision as

" to who must pay for the cost of the original transcription of a

deposition. : 0l1d Rule 208a, which has been repealed, stated that
the clerk shall tax as costs the charges for preparing the original
copy of the deposition. ' If the Court wishes to bypass the court
clerk in this matter, some provision should be 1ncluded in ‘the

' . rules to clear up this situation.

(3) Rule 207(2), which deals-with the use of depositions in a
susequent suit between the same parties, states that such depositions

-may be used 'in a later suit only if the original suit was dismissed.

This rule originally was taken from Federal Rule 32(a)(4), but the
federal rule has since been amended to do away with the requirement
that the first. case have been "dismissed." The federal rules
adv1sory committee concluded that the "dismissed" language was an
"oversight" that had been ignored by the courts. This language is
included in the Texas rules, and.it may be that it should be deleted.
(4) Rule 208(a) allows a party to notice a written deposition at
any time "after commencement of the action," which presumably
means the day the original petition is filed. Thereafter, cross-
questions are due within ten days. ¢ would be possible that the
time limit for cross-questions could lapse before the defendant is
required to answer. This problem is taken care of in the oral
depcsiticn rule, Rule 200, because it ‘requires leave of court if a
party wishes to take an oral deposition prior to the appearance day
of his opponent. A similar reguirement should be provided for in
the case of a deposition on written guestions.
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NOE RN Judge Wallace

*ROM. “Judge Barrow . .~ - . . March 6, 1984
RE: 1984 Améhdhénté - Texas Rules of Civil Procedure

It has come to my attention that the amendments due to
take effect April 1 may need slight revision. Specifically, there
are four different rules that need to be p01nted out as possible
sources of confusion.

(1) Amended Rule 204(4) requires a party to make objections to the
form of questions or the nonresponsiveness of answers at the time a
deposition is taken or such objections are waived. One problem
that could arise because of this change is that the party noticing
and taking the deposition will be unable to object at trial if his
opponent introduces the deposition into evidence. The party who
“took the depos;tlon generally will lead the adverse witness, and he -
waives the "leading".objection’ by. failing to raise it at the

deposition. Thereafter, when his opponent seeks to use the depos;tlonQJ.L,

at trial, including the leading question, no objection may be made,
since the deposition is considered to be the evidence of the party
1ntroduc1ng it.

. It is possible that the rules should provide that an
objection to the form of questions is not required if the party has
no reason to make it at the time the deposition is taken. Also,
%3hould the parties be permitted to agree to waive objections.

(2) Rule 206(3) provides that the deposition officer shall furnish
a copy of a deposition to any party upon payment of reasonable
charges therefor.  Nowhere in the new rules is there a provision as
to who must pay for the cost of the original transcription of a
deposition. ©01l1ld Rule 208a, which has been repealed, stated that
the clerk shall tax as costs the charges for preparing the original
copy of the deposition. " If the Court wishes to bypass the court
clerk in this matter, some provision should be included in the
rules to clear up thls situation. :

(3) Rule 207(2), which deals with the use of depcsitions in a
susequent suit between the same parties, states that such depositions
may be used in a later suit only if the original suit was dismissed.
This rule originally was taken from Federal Rule 32(a)(4), but the
federal rule has since been amended to do away with the requirement
that the first case have been "dismissed." The federal rules
advisory committee concluded that the "dismissed" language was an
"oversight" that had been ignored by the courts. This language is
included in the Texas rules, and it may be that it should be deleted.

(4) Rule 208(a) allows a party to notice a written deposition at
any time "after commencement of the action," which presumably
means the day the original petition is filed. Thereafter, cross-
guestions are due within ten'days. It would be possible that the
time limit for cross-questions could lapse before the defendant is
required to answer. This problem is taken care of in the oral
deposition rule, Rule 200, because it requires leave of court if a
party wishes to take an oral deposition prior to the appearance day
of his opponent. A similar requirement should be provided for in
the case of a deposition on written guestions.




. miony shall berecorded 4t the time it is given-and thereaftér transcribed by
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(3) Examination. The witness shall be carefully examined, his testi-

the officer taking the deposition, or by some person under his personal
supervision.

(4) Objections to Testimony. The officer taking an oral deposition
shall not sustain objections made to any of the testimony or fail to record

- the testimony of the witness because an objection is made by any of the

parties or attorneys engaged in taking the testimony. Any objections made

.when the deposition is taken shall be recorded with the testimony and

reserved for the action of the court in which the cause is pending. Except
in the case of objections to the form of questions or the nonresponsiveness
of answers, which objections jare waived if not made at the taking of an
oral deposition, the court shaI_la_not be confined to ObjCCllOﬂS made at the

taking of the testimony.

Change by amendment effectxve April 1, 1984: Section one is former Rule
204 revised; section 2 comes from former rule 205; section 3 from former
Rule 206; section 4 from former Rule 207. A major change is the waiver of
objections to form of questions and responsnenes: of answers if not made

at taking of oral deposmon

Rule 205. Submlsslon to Wltness' Changes, Slgnmg

When the testimony is fully transcribed, the deposition officer shall sub-
mit the deposition to the witness or if the witness is a party with an
attorney of record. to the attorney of record, for examination and signature;
uniess such examination and sxgnature are waived by the witness and by
the parties.

Any changes in form or substance which the witness desires to make shall
be entered upon the deposition by the officer with the statement of the
reasons given by the witness for making such changes The deposuion

" shall then be signed by the witness, unless the parties by snpulanon waive

the signing ar the witness is ill or cannot be found or refuses to sign. If the

. witness does not sign and return the deposition within twenty days of its

submission to him or his counsel of record. the officer shall sign it and
state on the record the fact of the waiver of examination and signature or
of the illness or absence of the witness or the fact of the refusal to sign
together with the reason, if any, given therefor: and the deposition may
then be used as fully as though signed: unless on motion to suppress, made
as provided in Rule 207, the Court holds that the reasons given for the
refusai to sign require rejection of the deposition in whole or in part.

This is a new rule effective April 1. 1984. Former Rule 205 is incorporated
into Rule 204. This new rule is former Rule 209 with modification. The
modification gives the court reporter authority to file an unsigned deposi-
tion for both party and non-party witnesses.

-4
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. BROWNFIELD, TEXAS 79316-0071
Bru MCGOwAN
Wan J. MCGOWAN II
BRADPORD L. MOORE AREA CODE 806

—_— PHONE 637-7385
KeLLY G. MOORE September 22, 1983

Mr. George W. McCleskey
Attorney at Law ’

P. 0. Drawver 6170
Lubbock, Texas 79413

Dear George:

It is my understanding that you may be a current wmember of the

Rules Committee. If you are not on the committee, then I assume you
would knew where to channel this letter.

For some time, I have been concerned about the fact that in
Texas a party may pay a jury fee at any time, and I have even had
that happen up to the day before trial was scheduled to begin and
the Judge go ahead and remove the case to the jury docket. It seems
this happens more frequently with defense attorneys, but I have had
about equal experience on both sides of the case. What I would like
to see happen is for the Supreme Court to go ahead and make a rule
change that would allow either party to have a jury triel upon
payment of the jury fee at any time within six months from the date
the case is filed. Although this does not conform to the federal
Tules, I believe that it would give ample opportunity for each side
to evaluste the case and to decide whether in fact a jury was needed
to hear the facts. Hopefully, this would avoid the problems which I
. have been having regarding being on the non-jury docket for 1 1/2-2

years, finally getting to trial, then having the other party pay

a jury fee and having the case removed to the jury docket for anmn

additional 2 1/2-3 years before we could possibly get to trial. I
. do not see anything fair about this type of tactics since I see they

are done only for delay purposes. Further, it seems it is a great
inconvenience and hindrance to the Court in scheduling cases, and 1

would ask that you present this proposal, or in the alternative
forward it on for consideration. ' :

I zppreciate your cooperation &snd ccnsideration regarding this
matter.

3

Brsdford L. Moore

RIM/ ne~
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JAMES C.ONION
JUDGE 73m° DISTRICT COURT T
BLXAR COUNTY COURTMOUSE

SAN ANTONIO, TEXAS 78205

June 14, 1983

Hon. Jack Pope

chief Justice

cypreme Court of Texas
courts Building

- pustin, Texas 78711

In re: Rule 265(a)

Déar Judge Pope:

'~As'I understand, this Rule was amended in 1978 to eliminate the

reaquirement of having to read the pleadings to the jury. The
Rule was intended to have the attorneys summarize their pleadings

in everyday language rather than reading a lot of legal words

which most pleadinags contain and which meant nothing to most

‘jurors. I thought this was a great improvement. However,

unfortunately, it did not work out that way.  The trial attorneys,

~good and bad, are using the same as a tool to completely argue

the entire facts of their case, often witness by witness.
Hence, they do not summarize their pleaqings but their entire

blrattembt to control this problem, but many trial judges’do not
.because of the wording of the Rule, and hence, when the lawyers
~come to my court, they want to do the same thina they have done

in other courts. The net result is that we hear the facts from

211 sides during voir dire, then again in opening statements to

the jury, then again from the witness stand, and then again during
closing arguments. So in every jury case we hear the facts four

times. This is a waste of judicial time.

Pu1e 265(a) 1in part says, ", . . shall state to the jury brieny ”
the nature of his claim or defense and what said party expects
to prove and the relief sought . ., ."

Attorneys not only state what they expect to prove, but ao into
the qualification and the credibility of each and every witness
and into many immaterial and irrelevant facts and conclusions.
In addition, most attorneys do not know how to be hrief. I
would suggest that Rule 265fa) be amended to read, ". . . shall




Tgtate to the jury a brief summary of his pPleadings." . And eliminate -
the phrase, "what the parties expect to prove and the relief
sought.” I feel that this would be in line with the committee's
jntention just prior to 1978, accord1ng to my reading of the
record made by the committee. Right now we have two closing
arguments to the Jury. '

{ fully realize that it will be sometime before any attention can
pe aiven to this matter. However, I hope it will be properly
filed in order to be considered at the proper time by the proper
committee.

ery truly yours,

& é‘%aa-,d

0n1on

James C.

JC0/ebt
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December 13, 1983

Honorable Luther H. Soules, III, Chairman
Supreme Court Advisory Committee

Soules & Cliffe

1235 Milam Building

San Antonic, Texas 78205

Dear Luke:

I have had complaints-suggestions concerning several rules so
I will pass them on to you for your committee's consideration.

Some members of the court as well as several lawyers have
expressed concern that present Rule 272 is unduly restrictive and
results in an injustice in instances where specific objections are
made tc the court's charge but the trial court does not specifically
rule on the obiection. The most common suggestion is that the
rule be zmended to require only that a specific objection be made
in the reccrd. 'The trial judge would thus be made aware of the
objection but he could not refuse to rule and thus avoid having his
éecision reviewed on appeal.

Rule 296 and 297:

Pro fzssor wicker's let er is enclosed.

Rule 373:

It has been suggested that Rule 373 and Rules of Evidence 103
are inconsistent, i.e., under the Rules of Evidence the attorney
could tell the 3judge in- narrative form what his witness would
testify tc &né thus preserve nis pcint for zppellate review. Rules
cf FProcedure 372 reguires a ©ill cof exception setting out the
proffered testimony. The committee may have suggestion as to-which
if either of these rules shouid be amended.




Honorable Luther H. Soules, III
December 13, 1983
Page 2

Rule 749:

This rule provides that in a forceable entry and detainer
suit an appeal bond must be filed within five days of judgment.
The rules of practice in justice courts, specifically Rule 569,
provides five days for filing a motion for new trial in the
justice court and Rule 567 provides that the justice of the .
peace has ten days to act on the motion for new trial. 1In a
recent motion for leave to file a petition for a writ of mandamus
we were presented with a situation where the defendant filed a
motion for new trial five days after judgment, the next day
the justice of the peace overruled the motion, but it was too
late to file an appeal bond under Rule 749.

The question presented is whether forcible- entry and
detainer actions should be an express exception to the rules

of practice in justice courts so as to clarify the procedural
steps such as occurred in the above case.

] As usual I leave further action on these matters to your
and the committee's good -judgment. .

Sincerely,
\,.'.I//r\/»
James P. Wallace
Justice
JPW: fw
Enclosures
P.S.

I am enclosing a letter from John 0'Quinn concerning

Rules 127 and 13’. Ray Hardy's correspcndence has been
previously forwarésé tqg you.



TAYLOR, Hays, PRICE, McCoNN & PICKERING
) ATTORNEYS AT LAW ’
400 TWO ALLEN CENTER
HOUSTON, TEXAS 77002
(713) 654-“;1

-

May 14, 1984

Mr. Hubert G een
Attorney Law
900 Alamg National Bldg.

San Anténio, TX 78205

RE: Rule 296

Dear Hubert:

Pursuant to your request to send this letter to you with a
copy to Justice Wallace, I am writing to point out the question
I had with respect to the new Rule 296, Tex. R.Civ.P.

There is a dlscrepency between the amended Rule 296 as it
appears in the pocket part in Vernon's and the Rule as it
appears in the pull-out to the E‘ebruary, Texas Bar Journal. As
Garson Jackson and Justice Wallace's office have 1nformed me,
1;.he pocket part version is incorrect.

My quest:.on is whether there are any publlshed exulana-

"tions or bar comments as to the change 'in Rule 296? Under the

prior Rule 296, it applled to hearings over motions to set

"aside default Judgments - As you know, the Court often conducts

an oral hearing in which testimony is presented. Thereafter,

the motion to set aside a default Judgment may be overruled by

operaticn of law seventy-£five (73) days aiter the default
jgdgment was signed. Under the case law the Appellate Court

might review the trial court's findings of fact and conclusions

of law as - to this hearing. "~ See
Dallas Heating Co., Inc. v. Pardee, 561 S.W.2d. 16 (Tex.Civ.
App.-Dallas, 1977, ref.n.r.e.). Now that the rew rule has
eliminated the "by operation of law" wording, does it mean that
the Appellate Courts do not need findings of fact and
conclusions of law on these matters, or that the "signing" in
Rule 286 also applies to the operation of law time period? See
Int'l. Specialty Products, Inc. v. Chem-Clean Products,

Inc., 611 S.W.2d. 481 (Tex.Civ.App.-Waco, 1981, no writ).

' In Guaranty Bank v. Thompson, 632 S.W.2d. 338, 340 (Tex.
1982), the Court held that a motion to set aside a default
judgment "should not be denied on the basis of counter-




- .Pa—g’e-Z-v’

" testimony."

Accordingly, the droppiné‘ of the langquage in Rule
296 may have been done because findings of fact and conclusions
of law are no longer necessary for appellate review.

Sincerely;
TAYLOR, HAYS, PRICE, McCONN
TS AT Bl : & PICKERING

~David R. Bickel
DRB/lmm

cc: Justice James P. Wallazﬁ/
, : Supreme Court of Texas

P. 0. Box 12248
Capital Station
Austin, TX '78711




Texas Tech University

School of Law

August 6, 1984

Bonorable Jack Pope, Chief Justice
The Supreme Court of Texas

P.0. Box 12248, Capitol Station
Austin, TX 78711

Re: Apparent unintended anomely in amendment to the Texas Rules of Civil
Procedure, effective April 1, 1984

. Dear Justice Pope:

I have recently discovered an apparent anomoly created by the amendments
to Rules 296 and 306c, eifective April 1, 1984. The problem is created where

a premature request for findings of fact and conclusions of law is made and a
motion for new trial is filed.

Rule 306c¢ was broadened to include prematurely filed requests for findings
of fact and conclusions of law. If such.a request is prematurely filed and a
motion for new trial is filed, the request is deemed to have been filed on

- the date of (but subsequent to) the date of the overruling of the motion for

new trial. This amendment would have created no problem had Rule 296 not also
been amended to require a request for findings and conclusions to be filed -
within ten days after the final judgment is signed, regardless of whether a
motion for new trial is filed. The pre-1984 version permitted a request to

be filed within ten days after a motion for new trial is overruled.

‘Reading both the amended rules together, if a premature request for
findings and conclusions is made and a timely motion for new trial is £filed,
the request will be deemed to have been filed too late if the motion for new
trial is overruled more than ten days after the judgment is signed. This is
quite possible, of course, since Rule 329b(c) allows the trial court 75 days
to rule on a motion for new trial before it is overruled as a matter of law.

1f this result was inten&ed please excuse my having taken up your

valuable time. If it was not lntended I hope that I have been of some
assistance to the Court.

. Respectfully,

oy & //a«/\

remy C.”Wicker
Professor of Law

JCW/nt

Lubback. Tevac 7040Q.0001 /1RNAY 747.1791 Eamnley 747,779~ t



LEGAL AID I '
BEXAR COUNTY LEGAL AID ASSOCIATION

434 SOUTH MAIN AVENUE, SUITE 300
SAN ANTONIO, TEXAS 78204 °(512) 227-0111

@ A United Way Service

March 19, 1984

Justice James Wallace
The Supreme Court of Texas

. Box 12248
- Austin, Texas 78711

Re: 1984 Amendments to the Texas Rules
of Civil Procedure, Rule 329.

Dear Sir:

The revision to Rule 329, Motion for New Trial on Judgment Eollowing Citation
by Publication, effective April 11, 1984, permits a motion for new trial following

judgment on publication to be filed within two years after entry of the ]udgment,
but provxdes that:

d. If the motion is f11ed more than thirty days after the Judgment
was signed, all of the periods of time specified in Rule 306a(7)
shall be computed as if the judgment were signed thirty days
before the date of filing the motion.

As I read this new rule, and as it was explained in the videotape training
provided by the State Bar of Texas, it is designed to kick these proceedings
into the normal appellate timetable, which means that the motion is overruled
by operation of law if not decided within 45 days after filing, appeal bond
must be filed in 60 days and the record must be at the Court of Civil Appeals
70 days -after filing of the motion.

This action, of course, reverses at least forty years of caselaw on the issue
of when such a motion should be decided, and is probably an advance toward
prompt disposition of such suits. The revision committee may, however, have
overlooked the effect of failing to also amend subsection (a) of Rule 329,

which states:



Justice James Wallace
Page Two
March 19, 1984

(a) The court may grant a new trial upon petition of the defendant
showing good cause, supported by affidavit, filed within two
years after such judgment was signed. The parties adversely

interested in such judgment shall be cited as in other cases.
(emphasis added)

_This last sentence has been interpreted to mean that certified mail service

on the attorney of record for the publication plaintiff is not sufficient. Gilbert
et al. v. Lobley, 214 SW24 646 (Tex.Civ.App.~ - Ft. Worth 1948 writ ref'd).

Personal service on the parties adversely interested and an opportunity to reply

""as in other cases" has been the rule. 4 McDonald, Tex.Civ.Prac. §18.23.2
-(1971). Sinece filing the motion tolled the two-year period this procedure was

reasonable, and no time limit was imposed as to the period within which the
motion had to be determined. 4 McDonald Tex.Civ.Prac., §18.23.1 (1971).

‘The new time limits, combined with the old practice relating to service of
"citation creates obvious problems. Citation as in other cases would permit
the respondent to answer on "the Monday next after the expiration of 20 days"

after service (Rule 101). After answering, a respondent is entitled to 10 days
notice of a setting (Rule 245). Therefore, under the best possible conditions
of citation and setting, movant would have 14 days or less to get an order

' granting new trial entered. Furthermore, since the time runs from the date

of filing the motion, a respondent can effectively defeat a motion for new
trial simply by evading service.

It appears to me there are two appropriate remedies to this dilemma. First,

the court could allow Rule 2la service of the motion for new trial following - -
- publication upon the judgment plamt1ff‘s attorney of record, so that issue could

be joined and the matter decided as in other types of motions for new trial.
This resolution seems questionable to me, since most attorneys do not maintain

contact with former clients in any systematic way. It is probable, therefore,

that Rule 2la service would prove ineffective to give actual notice to the
parties affected, especially when the judgment may be discovered a year or
longer after entry. Second, the court could compute the time limits from the
date issue is joined, or from-the date of service on the last respondent to be
served, rather than from the date of filing the motion. The rules relating

A\ d
1
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Justice James Wallace
Page Three -
March 19, 1984

to due diligence in issuance and service of citation which have been developed
with respect to tort suits could be applied to prevent abusive delays in
proceeding with such motions; it should also be made clear that respondents
to such motions are not entitled to more than the minimum notice of hearing
provided by Rule 21, or such time as is provided by local rules relating to
other motions (in Bexar County this is normally 10 days).

In the meantime, as a senior attorney at Bexar County Legal Aid, I am advising
my younger colleagues to issue citation and notice of a hearing, so that the
respondent is given a setting on the motion within 45 days after filing. I
have also advised them to issue certified mail notice to the attorney of record
in the hope that an answer will render the service question moot.

I appfeciate your time and attention in reviewing this comment. If I have
-misconstrued the revision or can be of any assistance in addressing the problem,
please feel free to call on me. SR

Sincerely,

Lt s Gl

CHARLES G. CHILDRESS
Chief of Litigation

CGC:lph



2 Dare: April 6, 1984

TC: TRE ADMINISTRATION OF JUSTICE COMMITTZE
Subcommittee to Study Rules 354, 355 and 380

4

The committee appointed by the Chairman to study the above

Rules makes the following report:

We have had correspondence from the Court Reporters
Association and I have talked to various reporters and trial

judges in reference to the Rules and the following were the
only comD;aln;s we had: ’

1.” The Court Reporters'complained that there was

no Rule requiring the appellant to pay for the
Statement of Facts where a deposit for cests
or a cost bond was filed. This was corrected
by Rule 354 (e) of the Rules adopted by the
Supreme Court effective April 1, 19§&4%.

2. Rule 355 did not require that the person filing
the affidavit of inabilitv to pay-eosts had to
give notice to the Court Reporter. The sub- committee
has prepared an amendment to this Rule, a copy
of which is enclosed herewith. The portions added
to the p;esert Rule zre underlined.

3. Rule 380 provides that the court reporter shall
not receive compensation for preparing a Statement
of Facts where an afiicdavit of inability to pay
costs is filed. The Court Reporters feel like that
they should be paid for their services as mecst
court repcrters are busy and have to employ people
to transcribe the testimony and that they should
.be paid as in criminal cases under Article 40.09
of the Code of Criminal Procedure. The sub-committee
feels that this is & matter not to be changed by
the Rules, but should be submitcted to the Legislature.

anyv memder has any s*‘oée

i< ticns theyv would like to present
rc the subcommittee prior to the meeting on April 14, please
¢ contact Judge George Thurmond at Del Ric, whose address is
zs Zeoliows: JLdge Georce M. Thurmondé, P. 0. Box 108¢, Del Rio,
Texzs 78840 - phone (512) 774-3611

: Respectiully submitted,
. | AT
V" _ James /H. Milam, Chairman
Subcormictee
/

I



RULZ 355 (As Amended):

(a) When the apvellant is unable to pay the ccst of
ppeal or give security there‘oL, he shall be entitled to .
rcsecute an appeal or writ of error by filing with the clerk,
within the period prescribed by Rule 356, his. Taffidavit stating

that he is unable to pay the costs of appeal or any part thereoZ,
or to give security thereifor.

a
P

(b) The appellant or his attorney shall give notice of
the filing of the affidavit to the opposing party or his actorney
and to the Court Revorter of the Court where the case was tried
within twc cays arter the riling; otherwise, he snall not be
~entitled to presecute the appeal without paying the costs or
giVLHg security therefor. .

' (c) Any interested officer of the court or party tc the
’ suit, mav by sworn pleading, contest the affidavit within ten
davs after the affidavit is filed, whereupon the court trying
the case (if in session) or (if not in session) the judge of
the court or county Judge of the county in which the case is pendin
shall set the contest for hearing, and the clerk shall give the
parties notice of such setting.

=g
D

(d) The burden of proof at the hearing of the contest shall
rest upon the appellant to sustz 1n tHe allegations of the aificavict.

(e) If no contest is fileT in the allofted time. the
~allecations ot tﬁe a:'lcav1t snall be taken as true I & ccntest
is Iiled, tne court shéell hear same witinin ten davs unless tae
. . COUrT Signs an 0raer exXtencing the hearing WitLin The Cten GavV
periloc. put snall not extenc the time IOr mMOre Lnan twentv zaciticnal
. C&vs 1I nO ru.ing is mace On the contest Witnhin the ten G&av
perlioc Or Tne perioc OI Timeé exicndecd DV ThNe COurt, the al.ezzcicnos
OIZ The aIIlgavit snal. D€ Taken as true.
- (£) 1If the appelilant is able to payv or give security for
& part of the costs of apreal, he shall be required to make such
pavment Or give such security (one or both) to the extent cf his
abilicy.
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May 2, 1984

Mr. Hubert Green
Attorney at Law

900 2lamo National Bldg.
San Antonic, Texas 78205

Re: Administration of Justice Committee
TR 3545 (Proposed)
S NSt .

Please find enclosed proposed Rule 364a.

As you can see there have been some changes made which were pre-
sented recently, and hopefully these changes will satisfy any
objections made at our last meeting.

I am, by copy of this letter,Aasking that Ms. Avant send a copy
of this propcsed Rule to the members cf the committee. ‘

Sincerely, -

Guy E. Hopkins

GEH/blh
encl. oo
cc: Evelvyn Avant
' State Bar of Texas
Box 12487
¢l Station
n, Texas 78711
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(Proposed) RULE 364a

STAY OF ENFORCEMENT OF JUDGMENT OR ORDER
-PENDING APPEAL

In 1lieu of a supersedeas bond provided for in Rule 364a,
the court from which or to which an appeal is taken may
order a stay of all or any portion of any proceedings to
enforce the judgment or order appealed from pending on
appeal upon further finding that the appeal 1is not
frivolous, not taken for purposes of delay and that the
interest -of justice will be served by a stay.

Either court may vacate, limit or modify the stay for

good cause during the pendency of the appeal. A motion to
vacate, limit, or modify the stay shall be filed and
determined in the court that last rendered any order

concerning the stay subject to review by any higher
court. :

Any .order granting, 1limiting, or modifying a stay must
provide sufficient conditions for the continuing security
of the adverse party to preserve the status guo and the
effectiveness of the judgment or order appealed from.
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MICHAEL I. REMME /\/ eyt

- - _ ATTOENEY AT LAW
PARKWAY CENTRAL SUITE 725

) © 611 RYAN PLAZA DRIVE

- "= ARLINGTON, TEXAS 76011

-~ - "~ (817) 460-7301 or 275-7029

July 17, 1984

Rules Committee

. Texas Supreme Court
Supreme Court Building
P.O. Box 12248
Austin, Texas 78711

Gentlemen:

I prcpese a2 change to Rale 438 (Affirmance with Camages
for Delay), which should have the effect of further reducing
frivolous appeals.

' I recenely was faced with a meritless and frivolous
appeal in which the record was was virtually free of
preserved allegations of error. We wished to ask for delay
damages under Rule 438, but in briefing cases under the rule
I became aware of several cases- never reversed- which held
that by asking for such relief, one opened the entire record
-to scrutiny for error, whether such error was preserved by
timely objection, or not. We decided that the risk was not
worth the damages obtainable, and did not assert the claim
for damages. I have reason to bealieve that 'the doctrine
announced in these cases effectively nullifies the purpose
behind Rule 438, and suggest an Amendment, as follows:

Rule 438

Where the court shall find that an appeal or writ of
error has bsen taken for delay and that there was no
sufficient cauvse for taking such appeal, then the appellant,
if he be the defendant in the court below, shall pay ten per
cent on the amount in clspute as damages, together with the
judgment and interest and ccsts of suit thereon accruing. A
recuest for relief under this rule shall not have the effect

of permitting consideration of unpreserved allecaticns of
error. :

Such an amendment tc the rule, in my opinion, would
restore its intended vitality, and would remove the hazard
presently associated with its invocation.

Yours truly,
Mlcnael J. Remme

(- MIR/pc

[y

(S



HizBarp. TiivnvaN, TURNER & TiCrHE:R - -

ATTCRNEYS AT LAW

£ sTvEy ~UBBARLD.T T Z:0T TNC GALLERIA TOWER - -TcaBLg ascEfEs,
= AL V. ThJRMAN T 2 ’
= : o e Nt salles
o LERT W TLENER.P C. DALLAS.TEXAS 75240-6604 FATENTLAY =
o’ © TAN TUZ-ER
SENCrE Y GRIGSE
SC=~ © SINKEGTON. 2. C ' TELEX: N
(o —n S FEATmER - R .
seon mfeaTeER : farch 23, 1984 73-256: TELESE?
B -8R0 niFX CANNCAN
ANTREW U, DILLON
w m:imn McCORD y
TELEPRONE:

SA3Y D.MANN
MTLLY BUCK RICHARD : . . ) 214-233-5712
. THOMAS E.TYSON ’ : ' - R
~“ARBY . WATSON*
JOMN M. CONE

. *NOT ADMITTED IN TEXAS

Mr, William V. Dorsaneo,-IIi
SMU School of Law .
Dallas, Texas 75275

Mr. Michael A. Hatchell
500 1st Plece
P. C. Bcx. 629
Tyler, Texas 75710

_"Mr. Luther K. Soules, III .
© 1235 Milam Building
Szan Antonig, Texas 75205

- RE: Administration of Justice Committee
~Rule 452 - : - L

/

Géntlemen:i

OCur efforts with West Publishing Company, National
Office of State_Courts and others has begun to bear fruit in
furnishing information for the subcommittee and committee to
consider in connection with possible revision o£lR : I
would like to have some opinions of substance -to Teport to
the committee at the next meeting although I do not believe
we can undertake an actual revision of the rule before
receiving at least a consensus on an approach. From what I .
have heard ané some of the enclosures indicate, it is my view - - -
.that the guestion of "unpublished opinions" or "selective o
publication" may well become ‘a public issue. Enclosed are
“three articles which were forwarded tc me by the editorial
department of West Publishing Company which surveys the
available information with respect to the publication of
cpinions. : '

Please let me have your views at your earliest conven-

ience. .
- Sincerely,
- ) // Lil':'/l" -
. -qdﬁh Feather
cc: Mr. Hubert W. Green /

+
-

b
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SELECTIVE PUBLICATION: AN ALTERNATIVE
TO THE PCA®

HarRry [LrL AnsTEAD®

“Of the cascs that come before the court in which I sit, 2 majority,
-1 think could not. witl semblance of reason be decided in any way but
one. The law and its application alike are plain. Such cuses are pre-
destined, so to speak, to afirmances without cpinion.” :

Cardozo!
INTRODUCTION

The last few vcars have been 4 tinie of tremendous zcrivity and change
within Flerida's appellate justice svsiem. In 1977, the ries of appellate pro-
cedure were substuniizlly revised.® In 1972, a Rith ar-peilate disirict was
crexted,® and the lrdustrial Relations Commissiun, the iraditional reviewing

od, and statewide

durisdizuon for teview of 2ll workers' conipensation appruiy placed in the

Jirst Distriet Court of Appealt Dinally, #nd pernaps mos significanddy, a
constitutional umiondieent possed in 1989 redefined the Flurida Suprcme
Court’s jurisdiction.® In oddition to these structural and procedural changes.
there was:a substantial incease in the number of judges serving on the
district courts ¢f zpreal® and these courts spbstantially revised iheeir ix;:erndl
procedures for processing wppeals.” Almaest all of these changes resulted from
pressures creatat by the enormious increase in anpeals filed during the 106G's

/b

Appellate overload has wxisted for some time througho:s the federal and
state- appellate sysiems, and many believe the probicm has reacted aisis pro-

*B.A., 1964, Urniverritv oi Fiorida: LL.B. replaced by J.i.. 1v6% Universitv of Fiurida;
LL.M. 1981, University of Virginia, Member ot the Florida Ear. Juize, Fourth Dismict Court
of Appeai for the Swie of Tlorida. - . : )

‘1. B Camzozo, lui Narvre oF jue Jumaar Procrs. (164 (1021 {eforring to his
sevice un the New Yori Conrt of Appeals). Cardozo sulsequeatly ivireased this estimate
w Cnine tenths, perhizps neae” B Carwozo, THE GROWIH OF THE Law 0 (1924,

2. See Mznn & Whealey, Fie ida’s New Appellate Luiez, 52 Fra. B.J. 120 (1978).

3. In re The Civation ol the Dintrict Court of Appeal, Fifth District, 374 So. 24 970
(Fra. 1979). . .

4. Mizami-Dade Water & Sewer Authority v, Commio. 332 So. 28 128y Moy, JuTon,

3. Fra. Coxst. art. V. §5b (1630, See generally Eagland, Hunter & \Viliiam:, Cor iitu-
tionai Jurisdiction of the Suinreine Court of Flerida: 1950 Rejorm. °2 U. Fua. L. Rev. 1:7
(1980) (dclineating ine jurisdictional reforms). ' .

6. In re Advisory Opinion to Guvernor, 374 So. 84 9% Tla. 179

7. See;eg. I:re Rule 131, 374 So. 2d 992 (Fla) (per curizmn) fagopting Fiosd: Dus

“of Apyeilate Frovdure 1331, which ailows disnict court en bauc miocesiii gsi, mmiifina %77

So. 24 700 (1979 (oia

&, Sez REPORT oF ~7in (CoviMISSION ON THE MO iDA APFriisvi (LOURT ST« OT: BT 22 ii
e 13, 1979, (e Sitr widl the Flerida Suptemie Gear:, Tullaboics, Tloridad Mereinafiar
cired as Regortl. o

vy the emlier adoption of the e hanc il

139

-
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" Naturally, with the inccase in appeals fled there has been a
corresponding rise in the nmber of appellate opinions issued. In respunse o
~complaints that the cowrts were producing wore opinions than could be
proporly assimilated, and that many cj-dr‘ons heid o precedentiud value, mzny
juricdictions have stopped publishing ail ot their opimons® Acloush sy

eorapliaints from Florida's lezul community have not surfaced publicly, in 1980

Chief Jistice Alan Sunidbeig rcq..es(ed the Appelivte Rules Committee of the

Florida Bar Association to stur! 'y the selcctive puuhc' tiont concept and to make
rccommendations concerainy its adoption in Florida.* Subsequently, the
committee voted uxmmmumlv to ivport its opposition to- xmplcmc itation of
any form of selective pubiicuion.?®
The purpose of this article is to examine the cumept of selective publica-
ticn as it has been utilized in the United States and to comvuare ihat practice
~with the current Fiovidu-opinion practice. This articic focuses on the-impact
sclective publication would have on the Ficrida appeliate jum’ce system. It
concludes with a propased solution to the problems of the hurgeoning appellate
worlload and the proiifuration of opinions. which intestates ths selective
" . publication concept wi:h Florida's current opinion pructice.

pertions.®

Sm.mnvz PunlICATION

The term selective uablication refers o the practice whuiehy oniv certain
appeilate court opiu}«.m are published in an efhcinl repoiter. For cuiunuple,
under such a practice. so:me Florida district court of appeal opinions, all of
whiiich the West Pubiishing Company presently prints in the Southern Reporter,

- would not be pubhmm..An unpublished ovinion would remzin pare of the

officizl court record and available to the P\'l-hL. but its disnibution .eum(* be.

limited. to. tite pamu tie tiial court, and others having a specific need. The
appellate panel issuing “the Ul inton, or same other body, such as the staee’;
Lighest court, would detoraine whether the opiniui woell be published.

Most seleciive publication sysioms are cm?,\od\cu n court rudes the g

gliest
court in the urm‘uucn adoots =

“spcahe standards ter pabhication vary widely.

9. See Carrington. (.nweed Docket: end tie Courts nf Afpeais: The Tineat e the
Function of Review and the Nutional Law, 82 Harv. L. REy, 242 (1780 Heokins, d#peiicta
Ouycrload: Prognosis. Diugnesis, aisl Analehtie, ArrFiLae G Ao Rre, 49, 95 {18681 ).

10, Iopkins, sus-a v owe 8oul 30,

11, Minutes of the Appailate Rules Comuntice of the Flaida B
1451) (on file withh the Ferida Bar As.ociatien
Minutes]. ‘

12. 1d. . . L

13. One widely fullowed moadel tule prevides:

1. Swandard {o1 Pebifcatice

ar Awociition (Juur U6,

, Tailihassee, Yloritay [hereinafter cted o

An opinion of the (highest courty or of the Jintmrmedime conre shall not
be designared for publication unless:
a. The opinion e~tablishrs a new rule or law or alters or modifies an cxisting
ruie: or )
b. Thez opinica bnvolves a legal fssue of continuing publis iutest. or
c. The apinien criticizes existing law; or
d.  The opiuien yesoive< an apparen: ecnflice of authoriny.
"

2. Opinions of ine court shzll Se publithed oniy i the majoriny of ke

-
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Some rules simpiv provi

“published, «while other:

2 €ase to mect strict an
ired.t Publication is ty:
law; that alter, modifs.
issues of continuing pu
existing rle of law to
provide that unpublis.
of no precedential val:
The primary purpose ¢
tion and use of unpu!
lective pu‘*licat.ion: TE!
ro determine the curre
Under the prox 151
ing the case may deaid
1s a!so encournged to
at the tirne the decisi:
in draftng the opinic:
comnuinicate the coi
ing legal principie® ¢
oile 1nsfance a bx.“.”:l.'\
the publication dg:cz-

pariicipating
in section (1,
only if the
" publisaed. if
d43-5CH Gut i
‘order an- un
or disseniing
i the canz
. satisfied as
4. Tic ndge:
not o publ
assigrmeant

e

rentaive dec
3, Al opinin

presciined !

Pubiication

cited as pre

. to any cour.
ADVISCRY TOUNCIL OX
(1973) fhereinafter cite
T4 See Revnolds
Sintes Court of Ihieal

15, Sre, a.g. STANT
thre hold tesis mets.

16. See, e, id.
Sec, .7, id.
Sce, 5.5 , i
See, e.L.0 NJF
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183Z] SELECTIVE PULLICATION B )1
]

‘Some rulcs simply provide that an opinion must have precedendal value to be

pubiishad, while others invoke a piesumpricn against publication and require
a case to mect strict and detziled threshold tests before publication is author-
icerl.2¢ Publication is typically reserved {or opinions thut establish a new mile of
Jaw; that alter, mo ‘ify, explain, or eriiicize an existing rule of law: that resolve

issues of continuing pubidic interest. resolve conflicts ot law; or that apply an

- existing rule of law to a novel fuctual situation.’s Publication ruics frequently

provide that unpublished opinions, since they have been determined to be
of no precedentiai valne, may not be cited as precedent in auy other case.'
The primary purpose of these provisions is to discourage the private publica-
tion and use of unpublished opinfous to defcat the original purpose oi se-
jective publication: reducing the.body of case law that needs to be examined
to determine the current state of the law.

Uinder the provisious o1 some selective publication vudes, e pancl decic-
ing the case may deciide to publish oitly a portion of an opinizntt The panel

_is slso cncouraged o maeke an early dechion concerning publication, usuallv

ot the time the decision cor ference s held, so that the author may save time

-ia drsidng the opinion, wiie in the knowiedgy that v is neended vrimarily w
Creinmunicate the tourts dotision to the partics, and wot to e-Ghbish any last

ino bope! prindples® Sune jurrdictions siso autir wan inopensdent Ledy, in
P TESGINCE A spcia comnnted at cotrt adniinisivators anid padies, to make

appesicie ‘courts

inite

the publication decisivat® Most siates with hiteraedia

_participzung i the decisicon find that o standad for publication as sct out
in section (1) of tiis rule is satisted. Coneurring opinions shiall Lz published
only if the muzjority -opiuion is published. Lissenting upinioas’ ivay be.
published i{ tae dissenting judge deterriswes that a standavd for pubiication
as set out in scctim f1) of this rule is sarisied. The thighest courty may
order an unpublisicd epinion of 1he {imtermelinte court) or 2 coucurring

- or disscuiing ovinion in that court publisied. o
5. 1 the staudan! for publication 2s set out in secron (1 of the rule is
satisfied as to ~uly a pare of an opinion, enly that part

sl b pubiished.
The indpes who decide the case thall comsider the question of whetier ot
not to publisi an cpivien iy the cose befme or at tue tane the wiiting
assigument is made, and at that iime. if appropriute, they shall make
tentative decision ol to publish. - C
5. All opinions that are not fouud 1o satisly a soandand dor jeblication uws
prescribed by section (1) of this ynle shall be murkad, Not Dresigraied for
Puhlication. Opinions 1zarked, Not Designared for fublicatin, shall not be
cited as precedent by any cowrt ur in any hriei or other niierials presented
10 auy court. ‘ .
Amvisory COUNCIL ©N AITFILATE JUTTICE, STANDARDS. FOR PUBtiCATION OF JoolaL OPINIONS
(1£73) [hereinafter cited as STanparts FOor Purticarionl '
14. Nee Revonolds & Richman, 4n Evalvaliom of Limited FPubiicatien in ihe Unitea
States Court of Appeal: The Price of Rejorm, 45 UL Cut. L. Rev. 573, 585 91 (1231). )
15. See, €.g., STANDARDS 10R PUBLICATION, sufira note 12 (uo publicztion unlers eericin
inreshold tests met).

16. Ses, eg., id.
17. See, e.g, id. .
18, See,eg, id

19, See, eg., W] R. G Arvuicamion 1:54.
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publication to intzrmediate court opinions, while rroviding for
publicativn et all opinions of the siate’s highest court.®

History of Selective Publication

JAlthough the modern selective publication movement has its reots in the-
appellate boom of the past twenty years, the concapt of selective. publication
is not new. Complaints concerning the proliferation of appellate opinions
and the legal community’s inability to deai .nth the resuiting mass of pubiished
rcports extend to the beginning ot case law publication.® .

Selective publicatiou Ly privaic publishers remains the rule among dvil
law sysrems. Nooregular or official xf‘pC"lu: systems simiiar ‘to those of this
ccuntry exist in those jurisdictions. and it is left to private legal publishers

to choose which opinions ar¢ sufficiently noteworthy or pubiic‘.t‘on Lis practice,
few cpinions arc actually published in those jurisdictions. Gi course, these
systems 1eiv almost exclusively on detaiied civil codes as Lhc suurce of their
Low, while the common luss systems ety sebstantially upon case precedent.®
Even in Engiand, however, where the comunen law was born, publicaiion
o! spoeilate upinions nus besn the exception rather tiran the ruie® It vias
tot vtil the midonineteenth century -.h.u selected English cases began o ba
ropoctsd in any regular manner, 2nd even today only a small ;,-cne'zz:-'e of
cases are published.®* For vxample, ihe All England Law Reparts, the ko gz
collection of cases pubhsh\d inE nr'hnd contains only ahout thr-.e volumes of
cases each year.™ :

The reporiing of "')uch e opim'ons in this country followed a pattern

“similar 1o the Englich practce through most of the nincicenth sentury.® Pri.

vate reporters and publishors seiected the opiuiuns, or in mauy cases the
periions thereof, reporied in their publications. In the latter halt of the nine-

0. Seq, e.g., CaL. Sur. CT. Rz 6. .

91 “Thus, 25 ihe rolling of a snowball, it increaseth in bulk in every age, ull it be-
comes ntterly unmanzgeable. . . . It must necessariiy vRuse ignorance in the protossurs ang
aud ¢ rofession iself; because the volumes of e M ave not casily masterce:! D). MELLINROFF,
TuE Lancuack or e Law 4L (1953) (qumv-\q Lend TTaled. '

22, See genercily M. 7aNDER, Ture Law-viakise Proces. i31-54 (198 0y {quoting . Cioss,

Pre CEDEXT IN ENGUIsH Law 12-22 (3d od. 1977)).

23, The dctermination of which cases to report is Icft to the puh ishers, uho cmy:lay
no precise standards for sciceting publishable cases:

What finds its way ints the pages of the law repors is, however, t an extent a
puiter of happerstance. 1t has been estimaied that only about a quarter of the
decisions of the Civil Division of the Court of Appeu! 2py ar in the oflicially sanctioned
Weealy Law Reports About 50 per cent of tiose of the Yiouse of Tords and the
Irivv Council appear and aboutr 10 per cont of these of the Court of
Crirninal Division. Tie budy of caue law a: refiecied in the Weekdy
grows ar tue tate of three voluuies per year.

.‘\P;.r‘:'a,
Law Keporws
o at .6, The English have vepeatediv repected pronesals thot 2R t\pini-'"\'
reported, objecting that such 2 syatem wouid .n~—»mr e much strain "upen an giready
overworked judiciary.” M. Warkrs & R.W umn,‘an Excrsstt Leoal Sysrrse 142 (19765)

24, Sre M. ZANDER, supra note 22, at 146

o2z, 1d.

26. Revnolds & Richmun, su;ra nowe 14, 20 3757
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teenth century, federal and state avpellate courts began cfiicially reporting ali
of their opinions..and private publishers gradually jost conuol.of the publica-
tion decision.”™ Today, West Pubhishing Company, the official reporter for the
federa! courts and most of the states, publishes virtually all of this country’s
appellate opinions and many federul trial court opinions as well.® '

n contrast to the unified court systems of most countries, the United States
has a ifurcated judidal system. Iir addition to the federal judicial system, each
state has a judicial system complete with its own appellate courts. Despite
their scparate existence, the state and federal systems gencrully share the same
legal wraditions and a great deal of uniformity in their laws. As a result, a legal
rescarcher may have tu search for published authority not only from his own
state, but also from other states and the federal courts to proper}y answer a
lezal problem put before him.®® _

As our country has grown, activity in our appellate courts lias more than

N kffpt pace. Literally millions of appeliate opinions have been published. Since
1207, West Publishing Companv alone has published 2331781 opinjons.®

In 1881. 'West publishied 206 volumes; of federal and regiona! rezgarts contain-
irz 74,104 opiniens®! Indexing and sreanizing this huge bedy of cuse law, so
that pertinent authority can be efiiciently retrieved, results in obviou: difficul-
ues. To meet the legal community’s immediate need to knuw the current law,

- new publicatiors, usuuily focused on one or more subject areas, have been

developed. These publications suppicment the large array of reporss. digests,
aeatiscs and encyciouxdiss that have traditionally been relica upoi to oryanice
the body of law into usatle {orm.”* Modern technelogy has 2bo maved inta

e Reld with the developmont. of compuiter gssisted storage and vetrieval
systems.™? Nowwithstandiuy these atteinpts to confire the onslaught of published

apinions t manageabic howds, the modern legal rescarcher iaces an enormous
and expensive task it scarciing for opinions with precedential value. _

. Even befcre rhe recent apoellae cxplosion. some members of the legoi
cemmuaity were aiticzl of the bianket prblicatiou of all appellate epinions

regardiess of precudential value. One ol the cariiest and strongest riticisms
- ame fiom Dean Ruscoe Tound, who observed:

~ .-After reading upwards of fourteen hundred double-colunin pages
~of judicial opinions. carcfuliy sifted from many thousands of pages in
" the National Reporter System, one is impelled to ask why paper, printer's
ink, labor, and shelf room should be devoted to the perpetustian of

27. 1Id. at 576.

28, id. N

20, For example, states recently adopting the Unifora Commercial Code freqrently look
to decisions of other states for guidance in construing the Code piovisions.

50. Letter from Donna Rergsgaard, Manuseript Depariment of West Publishing Company
to thie author (March 19, 1932) (confirming a1 previous tclephone interview,.

st Id. .

22, See Juacobawin. Sotne Reflection on the Conirel of the Publiceuon of Appellate
Court Cfindons, 27 Stax, L. Rev. 791, 793.06 (19751,

83, Ser Newbern & Wiisan, Rule 210 Unprecedlent and the Dicppeering Court, 32 Apk.
T Rzv. 37, 5060 (1975). v

)




154 - - UNIVERSITY QF FLORIDA LA RETIEW {Voi. XRAIV
o 7 _ o 1982

what for the largest part is avowedly but repetition of chings long . S

far.ilior and is too otten merelv elaborate elucidation of the obvious.? lective publicatisn he
stene {or most selectiv
In 1964, the Calif
{orm by becoming %

rule apolicabic orly t

Others, including members of the judiciny, echaed Pound's sentiments:®
however, no effective movement to anizil the proliferaticn of appeilate
opinious began until 1962, when Eugene Prince published un aricle in the

..

=

American Bar Associstion Journul assailing the comin‘uing practice - of ¥ district courss of ar
publishing all appellate opinious regardless of precedential valuc.™ L opinions.® Also in 1¢

Prince’s article has genciuily been aedited with giving birav to the B mended that federai
modern movement toward sclective publication. Prince reasoned that practicul ; value® Subscquenti~
difticuliies mandated reform of the continued publication of all appellate T practice of seleciive |
opinions. te contended the time and expense that incinbers of the lcgnl com- i . Perhaps the singl:

»

e

munitv mu.. devote to keeping abreast of the law in such a system would,
* indeed it had not alrcady. ulthmately become prohibitive, He [urther noted
that most lecisions involve obvious points cof luw, the outcome of which is
important only to the intcrested parties.”™ Although the justification for s

was its 1975 endorserr
Council. composed
auded judicial time «
tion. The Cound! su
do vot merit publish
cases; and utilize the
Although judicia’
why selective public
worked appellate

Al

YN

K. Lrriss, APrELLATE Jupicial Opmnions 309 (1574) .(quoting R. Tound).
See id. i 369 10, ’
3u. IPrince, Law Books, Unlimited, 48 A B 10151 (19623,

37, Duee o the impouance of Prinee’s views, it may be best 1o consider his vicws un-
tarvished by translation:

e LI

'apnmuy "." “ =

American printed judicial decisions today number abour two znd 2 ruarter .3 as their most laboric
miiilon. The rate of increase is sharply, slc:ziil.y cad um‘mouﬂy up. The fity vears g thirty percent of ar
from 1790 to 1810 produced 50000 reporied ddecisions; the next 6y scars, ending g . . L
in 1940, 3.230.000; add six or scven hundred thiousand 1nore fur the past rwenty vears, -~ slgmﬁcnx.xt «hen _O!:‘t'
and we have two and a guaiter mi:‘\.liun pius. %‘ ) thousamjs of brieis

RS . i‘.. . ~

Thas state of aTuirs is siwply pieposterous. 1t has aheadyv impaired and ‘must B The truth is the

* evramually destrov the rveasen for our present sysiem, The indefinite preservation of not go iute. the: per
rerorted Jocisions i justified largeiv on the pround of certainty —so that the fuwyer our subject B unanic
can advise his client. When backs get =0 numercus that the lawyer camnot afford will, can rem?dj; the
1o buv, Hotse O read them or tecencile conilicis therein. the vasic purpose fails, 1d. at 134.35. .

(0 must be vecgrnized that theve s ofien roed reason for aniiions of some 38 B.Warsis, Ma
Yeugth, even in simple cases. The sormal biigeant eares natising about the fiipac 59, Ste Reyunobls
o ihye enivion in s case om the fuane of Taw. Nor i Tie fnreresied in the meris of 40, Id. -
the vpuiion as a Jegal essay. e is imevested an the tesulit; and, afier all, the conres 41. Sec Sranparps 1
primary duty oxceptivas to be recognized in a few diclds when basic questions of " 42, Emith, The S.
grear pablic interess aie imolved) is w seiile private disputes by deciding cases. De. ¢t - ~ Rew 26, 28 (1973).
velopiient of the law is incidental. e ' 43, In remarks di.

1 the decision s aduerse, the leter wants o know whyv, and while no opinion is stated:

ever satizisctory to the loser, his 1espect for the courts will be less inpuited ‘' the
opining gives a hasis for assuring bim that his peiots were fuirly cousideren, This is

{Tibe wn.ublish
primarily ics tie
essential in all or clmost 2 oeriminal cacss and many cvil ones. aond ity ke know the maer 1o
a lot of pages. the vpinion will o

The premium on 1c

goss Up.

Assuining tiiat U
or “reversed,” the
Witheut 2 time s
thot the time 2avin

Frann, Reriarke Bero-

4. hw

Selert Cases oi “Ne

45, Id.

Rt if the opinion invoives no new point of Jaw, if the court's divrussion proceeds
on setrted legal principics, or bolds upon a cormmenpluce factual siraation that the
evidenes is suflicient to support the findings, why should that opinion ga beyend the
partics or the court of further review, if such there ist Doth the parties ard the
revicwing court are catiled 1o the reacons for a decision; kence the anawer o the
probicm before us iy no’ abolition of written arinions . . soudered, ... Why should
rminion s cenvicred
fur the benefit of e parties and reviewing courts; it s not 10 b offiiall, senocied
nout ciied as a precedent”

AP I - I | M Mt 2 I BT
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leciive pubiication has cince been expanded, Prince’s views romain the cormer-
stone for most selective publicaticn sysiems.” ,

In 1664, the Cuilifornia Supreme Court responded to Prince’s c:ii for re-
form: by becoming the fuct state Ligh court to adopt a selzctive publication
1ule applicable otily to its intermediate appellate courts. By 1873, the California
disrict courts of. appeal were publishing only sixteen percent of their
apiniens.™ Also in 1964, the Tudiciai Conierence of the Usited States recom-
mended that-federal courts publish only opinions with general precerdential
salue®® Subscquently, all federal circuit ceurrss of appezl have zxglcapted the
sractice of sclective publication® - )

Perhaps the single greatest impetus to the sclective publication’ movement
was its 1975 endorsement by the Advisory Couzicil gu Apaeellawe Justice ! The
Council, compused of distinguishad fawvers, law wrofessons, and judyzsss

g
tion. The Covuncil sugoested tint avneliate jndees should identifv cives which
Do Pl J J .

Jdo net merit published opinions; dinlt shorter, tess poliched opinion, on <l

sdded judicial time savings as a subswntisi justification tor e2lective rubhien

casas: and utilize the time saved 1o resolve tiie more difiiruit cases.

Although judicial ecomom: was net Prince's focus, it has hiegn a raajor reasosn
why selective publicadon has Leen embraced by muny nwembers of te over-
worked appeliate judiciary. Appcllate jadges generaily regaid opinion writing -
as their most laborious task.™ One study condluded opiricn writing consumer
thirty perccnt oi an appellate judge's time.s This fruce appears ~specinily
significant whoen one considers that 2 busy apocllate judg2 must annuuly e >

3 enn e
thousamds of briefs and momornnda; liston to oral arguments; conier with

Tir truth s that opiniens jnpertant to the pariies but rot to the law should
o go into the permanent book-, The fine thought which :as expressed iself en

G SUThU s unanimous o tiie s oar and is Unanimans slso thot the cruris, §if they
wloaan trmady the siwaten » 117 35 conterns judicial o
sioal %S,

53, B.WngiN, MasNuaL ox Aepeetage Cotr Oriniang 21 01Tl

0,

30, See Reynolds & Richmaan, s uote 14, au 577, )
10. Id. . . . . -
41. See STANDARDS FOR PUBLICATION, supra note 13, .
' 42, Smith, The Sele:tire Pubiicetion of Opirions: One Court’s Expericnce. 27 5wk, L.

Rev. 26, 28 (1978).
43. In remarks directed to the Ninth Circuir Judiciul Conference,
stated: :

Ul Cuomineniamcr

{Tihe unpublished ophmen ic faster and casier for the coure. Since it is inicmled

. ‘primaarily fur the e and tor the instruction of the trial cowrt, Wt of whom
Loow the matter o stavt with, consbierably less horongh enpoidon is requived. Since

the epinion will not be cited as Suiority, there ueed be less proming aud polishing,
Ti:e premium an research and erudition goes wown, the preming on simple exposition
goes up. ' .
Assuming that the unpnhlisited opinion has same text mnd s uot 2 < aple “aflirm®

or “reversed,” the quastion arires as o pracieciv how much dwe s trulv saved,

PRre=RW aRVE M

H Without 2 time study one Cannot knew thist itom my own eonversations, 1 estimate

? t:at the tme saving is 2bau half '

_ Yrani.. Remarks dcfore the Nintir Cireuit Judicial Conference, JUmare’ J. Wiarer 1977 7y L
i 44, shuchman & Gelfand, Tie Use of Locdd itids 21 dn tee Fijth Sircuii: Can Juldres
¥

Selret Cases of “No Precedential Palue™, 23 oy L. 195, 200 (1085),
45. Id. v

3
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collezzmes and ides: review records: conduct rescarch; keep abreust of current
1

e w

w1 revicw, tule, and prepare ordess on motions; and supervise his staff.e

Scizetive publication has been endorsed by an impressive array of practic
ing attorneys, members of the judiciary, and appellaie sciolars” The American
Bar Association's Comn:ission on Standards of Judicial Adminiscration has
endorsed the concept in its Stendards Reloting to Appellate Courts.*® Today,
in addition to all {ederal dreuits, thirty-two srates and the: Diswict of Colum-
bia kave adopted some form of stlective: publication.® Typicaily in those
jurisdictions, no more than fifty perccnt of opinions are published.’® The
majority of the states that have not adopted the practice have no inter
mediate appellate courts and enjov 2 modest volume of appeals.®*

Criticisms of Scicctive Fublication

Although sclective publicaiion is now accepted in the vast majority of
jurisdictions. the practice has ceen the subject of subsiantizl'conoversy. Some
cemumentators mxgue all appeilute opinions have precedentinl valug, while
oth:ers criticize selective publicaticn’s various proctical aspects or effects. Anieng
vidier comrplaints, critics clain the practice undermines the prinaple of stare
decisis; denies publication io inany cpinions ol precedential vulue; reduces
judidal accountability, public confidence in e courts and the cuality of
appellzte review; and ignore: the impracticality of the no-ditation rule.

Preponcents of thie stare decisis princivle claim all foans have some rece-
wntial value, although some may be of more value ihen others®? Under our

26, Tor instance the current appellate caselead recominended by the Ficrida Suprome
Caouvt iy 250 assigred cases per judge. Jwddges sit in puaels of three, thierefore the tuc
caseload of a judye under such 2 ostaednrd i 730 cases anpmaily, 10 twe bricts aond one
siemarandum wers inveived o eacit case e judges would read 2232 uocumernis annualiy.

CFor discussion of rtnis standard. se Kreomi, supre uole 8. One widely cited weatis2 e
ppellaie praciice suggests 2 mavimud cascioad oi 0 assivned cnses prr indpe. Yee W
Carzineron, Do Mrancr & M. Rorinezi., JUsThe ox Apreat 143 (1475,

17 Suuth supra note 42,
43, nraxzeRps ATLATING TO Areriiate Courts § 3.37%) 1537 (approved drafty fme'n
stier cited as AryEUATE STANDARDS).

49.  Those states creploving selective publication are Alaska, Arizona, Avkansas. Caluornia,
Colorado, Delaware, Hoovaii, inois. 1adiina. Jowa, Xansos, Kentucky, Lonisiana, Marviaad,
Midhigan, Mississippi, Nevadda, New Jerev, New Mevicu, New York, Norh Carolina, Chie,
Okizboma, Pennsvhvania, South Carolina, Sontie Dakota, Tenessee, Tevaz, Ctah, Virginis,
Vashington, and Wisconsin. This list was compiled from responses 10 2 smivey conducted
by tl:2 author of appellate judges in cach state [hereinafe:r ciied as Survey).

50. See generally Reynolds X Richman, supra note 14, at 589.

51. The states without selective publication are Alabomia, Coanectient, Florida, CGeorgia,
Idakn, Maine, Massachuseuts, Minnesota, Missouri, Maentana, Nebraska, New Hampslire,
Norur Dabots, Orsgun, Rhode Island, Vermont, Wesnt Virginia, and Wynming. Sce Surtvey,
supra note 49,

32, Walther, Th: Nincitation Rule and the Cénrept of Siare Drcisis, 61 Marn, L. REev.
581 (1972 An English respouse tu canpuierized reseasch iy aje zpplv here:

It procecds upon tie spetious asumyption tia all judgments are woribv of presema-
tion and citatien, which is marvifestiv nat the cee, 17 anvthiag, it womid tead 1o
encourage the trends adverted o earifer — npamely 142 obressive citntion of caselaw
a<an end in itsei! and the tnintellipent sexich atier exact precedent,
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refines and shapss the law. Une
in a child’s conmect-the-dots pic
more distinct image of the jaw
becomes sharper; if some dots =
Selective publication advec
but respond that the issueis
really material or imporiant !
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does little to sharpen the law’
conviction relief in Florida, a
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Defendants nevertheless contiz
to denv their petitions, and ¢
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o point out repeatadly tha: s
appeal. The underlying quast
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researching costs. In other w
established lezal principles m.
widespread distribution.
Critics of sclective publir
auparent precedential valuc
unp.blished opinions have &
stantiai precedential valuess
opiniuns contain no precede:
«n the bady of case law thre
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¢icial practice, however, ha
for pu‘c!imtion.“ Deicndere
ccaur but assert that juducs -

N[, ZANDIR, supra note 22, ot 157
soc'y. Pus. L. Tcuss. 204,

83, See Smith, supra notz 42,

54. Foster v. State, 400 So. Z¢

55. See Gardner, Ninth Cire
celebrated Marvin palimony ¢
after retrial and teversed in an ¢
asR1 (1681).

56. Sre, c.g.. Reyoolds & Ki

§7. Mueller, Untuhlished €
soms 1,000 unpubiished < ~im
p-zbiiczlio:. <riteria in rr.o::.\-.
circuit's womk has provided LU
precedent.” Reynoids & Ricmz
25 {judges follew pubiication <
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1

common law tradition and the princijle of stare decisis, like cases are to be
decidzl alike. By this process, the resclution ol iadividual cuses graduniiv

~

- refines and shapes the law. Under this vicw, opinions are like tho tiny dots
74 in a ch:iid’s connect-the-dots pictire puzzic, exch ons helping to ficsh e a
& merc disiinct image of the law: as moie are connected, the emerging image
1_‘; ‘becomes sharper; if some dors are left out, the picture is blurrcil.

3 Seiective publication advecates concuide cases are seldom exactly aiike,
< but respond that the issuc is whether the distinciions between them ure
it really material or imporiant to legal deielopments®* Once a legal rule or
; principle is well established, repeated application to similar factual settings
4 does little to sharpen the law's image. For cwample. in a petition for post.
i consiction relief in Florida, 4 defondant generaily may not raisc issues thut
% cuuld have been raised in a plenary appeal frem his original couviction.®
1 Defendants ncverthaless continue to raise such issues, trial courts contiaue
: N

to denv their petitions, and defendants cuntinue to appeal thess rulings. It
would appear te be of little interest 1o arvone cther than the parties invoived
to puint cut 1epeatedlv that such issues should have been raized on jlenary
apmal. The underlying question is whethier all opinicns are of sufficient valua
to justily the same writing, publishing, nidexing, dstributing, siciing

g, siziing, and
researching costs. In other words. the outcownes of cases controiled Ly well

established legal principles may not add encugh to the body of law 1o justify
widespread distribution.

Critics of selective publization invariably cite instances where a case of
apparent precedential value was not selected for publication.™ Particular
unpublished opinions have been carefuily dissecred to demonstrate their sub-
stantiai precedentini valus® These commentatos contend tuat even if some
opiniuns centain no vrewedential valug, many valuabie opinions may be it
tn the body of case Jaw throuzh adoption of inadevuvate selective pubiicatica
criteria or erroneou: uppiiation of such criwcria. Systematic studies of ju-
dicinl practice, however. e indicated that judges usually adhere to standards
for pubiication.®” Defenders of selective publicarion concede that misrakes wiil
occur but assert that judges will en i mone olten in determining precedential

RIS TRESY R SUPTr JORY PV N S JuPp R N A

. v died

e

M. 7anDEx, sidra note S, at 131 (qusting Muudav, New Dimensions of Precedent, 1973 I.
Sy, Pun. L. Tams. 201,

53. Ser simith, supra note 42, 2t 28,

54. Foster v, State, 420 So. 2d 1 (Fla. 198%).

55. See Cardrer, Ninth Cirenit’s Ungubdlished Opizaons, 51 ADBA. 1. 122¢ (1975, The
ccicbrated Marvin palisvony case was reviened in the California Distritt Court of Appeal
after retrial and reversed in an «pinion not vosignated foe peblication. 7 Fam. 1. Rrr. (BN4)
o561 (1981).

56. Sze, e.g., Reynolds & Nihmann, supre note 14, at 307-11.
£7

Mucller, Unpubliche! Crinion Studs, state Cr. 1., Surmmer 1677, 5t 23 This sti.2v of

senie 1,600 unpublished eviniius eoncluded thut Calvenna Courte of Aaeal [lew the

pubiicarion criteria in most oo, fd. Anecther study nheerved: "Our enaminaticn of the

cizcuivs work has provild Hicle o justdlv majer coicern chout Uie 3 iobiets of curnresed
nrecedent” Reynolds & Richmn, sipre nate 14, at 831, Ser clso Fiank. si/7a note

43, 5t o5

26 (judges follow pubiicaticn crir~riz in most cuzesavith onlv eceasional mistakes).

]
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value than in ruling on the many other compiex and importunt issu belcre

- this advanmgc some:
them.s

opinion mav still be
versely, if the unpu

Some jurisdictions have vevised their stan.lards to inaease opinion publica-

. \ . .. .. i i P L
tion and have also made liberal provisions fer all interusted parties to it princizles, the court

netiiion the court for pubiication.® In most instznces; however, standards for
publication remain unchanged. Indecd, the high degree of unifoiiity among
the standards adopted in the various jurisdictions may reflect a2 nationwide
consensus concerning their adequacy.

Perhaps the major criticism of seiective publication rules involves the pro-
vision that prohibits the citation of unpuitished opinions. One federak wrial
judge stated hie theught it ridicuions that he could give weight to unsigned law
review articles writtcn by law students, but could not cite opinions rendered
by his own circuit covrt of appesls beciuse the circuit forbids 1eliance on
unpublished opinions. Others complain of [rustiaiion afier jocating un-
published opinions of precedential value uravailable for citation™ or point
out conflicts within the same court that remain unresolved Lecauvse one of
the opinions is unpublished and thercfore nnavailable fop citaticu.” These
critics contend the lewnl svstem’s credibility will be nnderrained if an uctual
case on peint, althoush vepeblished, cannot be cited.® This practice. ir s
=sserted, will lead to coundicts, inconsistencies, and

cases.

Som: jurisdietic:
published opinions
counsel well in adva-
have tightened the:
published opinions.
citation of unpublisi
would lead to priva
the original purpos

Some authorities
chizneoed their ming
Commission on A;
adopted a model sc
publithed oninions
citation rule’s cons

Wy A.-m&‘:.",l-wvh_{lﬂ.ﬁh{-:mﬂ

o iy 2P

voaimare’y. divvespect for
the judiciary. Hypooisy will ulumawedy vesult i the s.ostem cefnses e
acknowledge exicving precedents simply becanse they  ase not ofhicially
published.® This argument is also partially predicated or e claim of judicial
inability to correctly deterinine which cuses are without precedentinl value.
Critics who raise *his argument idendify unpublished opinions incorrectly
chosen for nonpublication. which appoar to conflict with publishied oninions
of the same court. e
Cne purpose of the no-citation provition is to prevent institutionai adwo-
cates-and others. with gventer accuss to unpublished opinions from griniug an
advaniage over less-privileged lirignnts. 3 While {orbidding citation nawtralizes

the conzept of sclec
cascs <hould be ide:
mmethods for doing -
Oune impo:rt At
the pubiic anc the
thre work of cour:
putlication 1ednce:
work, which reduc:
It is asserted that
may not give prer
.and its justidcati_

1
i

compel this wriic:
the uon-publiczii -
Los Angeies Meirop...
66. ¢, ey, Am
Cicuit Court of Apr
pulidished opinions *
view with the and:i-
opinions are rarely ¢i:
and, in general. the
pressed to the author
judge of the Elever
67. See, g, Fro-
procedures 2fter the .
66. Sce, ez, Car
pencitizion rl2 be

(8. GoGlold, Impiovemenis in Appellate Procedure: Betler Use of Aviilable Facilities,
. 60 MB.A. J. 863 (198N, |
59. For example. several recommendativns for reform of Californias sclective publica-
ton przcticz have boen made v the R¥rorT of THE Cwier JusiicE's Apvisory Coastrrer
yor AN ErrEcTive Pumicanion e 11979) [hereinafter ciwd as Canitowsa Rrvosy]
60.  See Frank. supra note 435, at 12,
Gi. See Gardrer, supra voie 53, at 1225,
62. Id.ar 1226, : '
63. Id. at 1227; Revnolds & Richman, Tie Non-Precedential Precedent-Limited Pudllice-
tion and No-Citaticn Rules an the Uniled Stales Courts of dppeals, 78 Corusm. L. Re. 1167
: ' (1978).
4. Gardner, sufra note 55, av 122728

ELTU R S U o R SRR e Sy ST LA

i

65, In a letter wiitten while she was 2 daputv pubiic defender, pueesnt California Su.
preme Court Chisf Justice Rose Rird eriticized the limited publication wale 2ssalo. o
The basic unfairness of Kules 076 and 77, the tremendous ad.antage hev afiord the

R LI L e gl i
. v, '

¥ 6, See Arprava-
Siate in eriminal apyp.eals. the daneerons edect on the ducrine of 'stare decsis and 1 70. R. CurmincT
the power of the couris coizbaol with Gie pernicivus 2ffest on ne tight ol the 1d.

pubiic and the bar of this sate o Wnow the deebstons of the uppelivee (oures, Sce Revnold

»
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1682} SELECTIVE PUBLICATION ' 195

this advartage somewhat, critics pein: cut the rezsoning in an unpublished
opinion may still be used by those who fave aceess te such opinions. Con-
verselv, il the unpublished opinion is truiv bLased on well-established legal
principles, the court’s reasoning is uniilely to aid in the resolution of other
€ascs. : :
Sonie juvisdictions have adopted rules allowing limited citation of un-
published opinions when copics are furnished o the court and opposing
counsel well in advance of the case’s disposition.®® Other jurisdictions. however,
have tightened their procedures to prevent widespread distribution ¢l un-
published opinions.® The ,vast majority of iurisdictions comntinne to- bar
citation of unpublished opinions because they believe that permitting citation
would lead to private publication of these opinions, which would vadenmine

- the original purpose of scicctive publication.s#

Soine authorities wio oviginally supported the no-citation proctice have
changed their minds aiter observing it in action. For exzinple, the ARAS
Commission on Appellate Judicial Standards divided over the isue and
-adopted a medel selective pablicazion rule that permirs the dtatia of un-
pr tished opinions in cartain incances™ Otaers, concorand abour the no-
ciration rule’s consequences, have completely withdruwn their support for
the coucept of selective publication.™ These authorities still mzaintzin routine
cascs should be identifivd aivd rented scparaiely, but they propase alternative
meti:ads for deing so.™

One important furction of appellate pinion nublication is to -urovide
the public and the legal commimizy with a meuns to observe and to evaluate
the work of courts and of individual fudgzes. Critics conterud that limpred:
publication reduces the cpportunities these groups have 1o assess (he judiciary’s
work, which reduces accouninbility and fosters poorer ’jn'dirin! nerformance.™
It is asserted that judges wiiing opinions they know will not be published
may net give proper care and aftention to a case, and the cesuiting decision
and its justificavon will suffer qualiratively.

compel this writer once again 1 strenely dissent from any rule wuich recogaizes

the non-pullication of appellaie oninions.
Los Angeles Metrepelitan News, Sept. 21, 1881, at 9.

€6. See. e.g, ArpELLATE ST.\:;:\..-\nm.'supra note 38, §337(¢t. The Unied States Fifth
Circuit Couit of Appeals has a limiied citadon rule, which permits the ciration of un-
jublished epinions §f a copy i< attachied to the bricis, 5110 Cive R 254, In a teleplione inier-
view with the author, Fifth Citcuit Chiei Judge Charies Clark nowed thar unputiished
opinion: are ;arely cited, unofficial publications of nnpublished opinions have not develaped,
an.!. in general. the circuit Liss not had a problem with the rule. A =imilar view was ex-
pressed to the author by a former mumber of the Fifth Cirzuir, Jobn . Gadbold. now diet
judze of the Eleventh Circuit :

67. ..e, e.g., Frank, sufrra note 43, at 11 fdiscussing the tizhtening of Fearth Circuit,
prcedures after the discovery thar unpnbiishied oninions were being civevtaredy,

68. See, e.g., CaLlvoryia RUVORT, supra note 59, at 17 rrecomnmendation that 1 madilied
noucitation tuic be retanadi

68, s APPFLIATE STANEA

R nmc..?, CR57, commentiaiy ar 5o
70 R, CaARRUNGTON, D, MEnon & M. ROstNBifne, aiidrg note 46 ag @8
71, Id

72, n:z Revnolds & Richiman cepra note 1431 508,

.
H
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Cthers coutend judges may abuse the oroccss by avoiding coritroversial

Tlorida Supre
issues through use of unpublished opinions. Even if not abused, it s assertec

proximatcd ¢
California, a
judges." Eve:
ditional judg
the increasir

3 the system may give this impression. thicreby damsging public confiiency in
‘ the judicial prowess.”™ Critics argue appellate courts mav apdear to aci like
- certiorari courts with dJiscretionary authority to. review, instead ol giving
LA litigants with a right to appeal {ull review.”™ Another conceru s that courts may
develop a routine practice of treating certain categoriss of cxszs that appear to

&
i
5
3
3

: subside.’*
yield a lower percentage of published opinions with less care. Litigants with In view ¢
valid claims failing into these categories may he prcjudiced il courts view g Commitzee -
their cases with preconceived notions. that such cases-usuaily result in a de- i publication

£
a

cision without precedential value.™

Some assert that by deciding early that a {ull opinion is not neceded, the
court may deprive a litigant of the kind of careful revicw accomupsnying the
-drafting of a full opinion, which ferces the Jdrafter to substantiate hus decision
with sound ressomng, Sume evidence indicates that the quulity of opininns

the workloar
crush of opi:
Fiorida’s o
indicate v

!

hley S R A

i B public:z tion
sciceted for monpublication in some furisdictions is so low it iy equivalent (o the same
no opinion at all.’s Cpinjons that infoarny the parties the court has reviewed “Flerida

ttre record, read the bricls, considered the argumenss hut fuund no reoeisible curiam a®-

to as TCA"
curiam, af
affirmance:
no accom:
tion.te Al
pr:zctice'\\
proiiferatic
- ume, the ¢

crror, are clearlv tantimeunt to ne opinion. Su.h opiiions, Lowever, are not
th~ type of unpublished opiniens that sclective peblication adveentes rriginnily
ceatzmpluted.””

Respondine ar- umonts paint out an abundasce of pebiished opinioas will
- )

il
be available to evaliate the work of the cowrs: and the individmi judges and
that unpubiished opinions wiil remain public docmerss wvatlsble for
scrutiny. It is asserted that judges who are entrusted to mazke bife acd death
decisions can also be relied upon to keep the decision process separate from
the publication process. Ins addition, the iudical tirie saved by comypasing
fewer publisiied opinions offsets any loss surfered in the quality of opiniens

s
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N !' rendercd in inutine cases chosen for novpubiicadon’® Jloreover, sinee un- E

= ;, published apinious have. by definition, no precedentiol value, they n2ed not : The &
8 meet the quality standards applicable o opinions with subsiantial precedential y
; consequences.’® 3- 8i. Tn
H . - Suze Cour:

L ;
| Orsion P r oo, e
DIN X A a v 1 it .-
PiNION PrACTICE AN FLORIDA ¥ 9.2 35 (c
o s . . 3. . o . "‘ -3% o~
Florida's appellate courts are dediding cases at a rate higner than any ¥ 9.75% cx(
R L - . T cy s b Mo
other jurisdiction of comparable size. A recent rational survey cited Florida's ;-, - ‘Lim D s
intermediate appellate judges as having the highest caseload in the United B 83, Se
States.® In 1980, the disuwict cowrts issued some 7,205 decisions. Including & 84, Sc
' K above wer
4 practice
- - pd
7. See 61 ATA. J.318 (1978). o ;; tases curr
74. Sce Revnolds & Ricluman, sipra note 14, at 623-26.- e - ractice
- 75. Id. at 621, Post conviction rclic! cases and sucial sccurity cases, amoug others, are ;" gn every <
R § most oftened cited as cases falling into this category. Id. o 85. s
e b - - ot ' PR g 2-

- a 6. Se- Revoolds X Richmwan, sebrg pede 14, a0 633, T £5. S
_5 77 See B WITKING sufre note 88,z 260, K mandatin
§ 78, Sec Gobilpold, supra nore 58, at 864, ; 10 Bmit
o bl Y H aegd ta 40 AN . H

79. _sfc Sm.m: supra note 42, at $0-31 . L botwesn
80. Ser anLms,.su,‘n"x note 1, at 3. of silop
i
P




: practice was a more effective remedy ior dealin: with the proticm of the
S proliferaticn of appzllate opinions 2nd for mave efficiently. uzilizing judicial
EE time, the niceung's minttes indicate the proprizty of using the PCA was not
ny E discussed.
ons 'z
= i Cof the PCA in Flovid

an % aistory of the Pla in iHonau -

mot 4 The district conrts of appeal weare creatad in response o Florida Supreme

tial 2 — .

* 81. These nguies are contlined in reports fied by eack dhieniit eonre with 1he Florida
.Cf.g sate Court Adminiersaror's Qffice in Tal'aliascee, Fimida.
o §2. In 1979 12,357 cases waie filed in Caliiownia courts o appeals. Hopkins, supra note
“". . 9, at 35 (citing 1979 AwxnuaL Report oF Tk Jumican Curyain oF CaurorNia 47, Tn 167v,
any 6759 cascs were filmd in Floridas fiswict weite of apnreal. 19%) ANxvaL REPORT OF THE
; - vpraaAL Councin of Tromoa 27, In 1940, the fioure incieased to 11801, Telephone interview
s with Bill Saiocker, Judicial Aualvsz, Ulorida Oflice of $3te Courts Administrator (june 3, 1982),
ted 83. See suprunole 45, ,

i 84. See Minutes, supra note 11, Most of the viiections 17 relective publication dizcussed
above were also raised 3t the mecting. Concern was also expressed that adoprien of the
practice would rosult in greater 2ppellate deluy since it wonld rrquire written opiniens in
cases currently ceadded without opinion. judges ac the mreting feared adoption uf the
pracdcc would lead (0 3 mandatery 1ejquiremen: to write an opinion on every issue raised

are

ol i ,_,.:

™ 1057 : : SELLCTIVE PUBLICATICN o
_.; Florida Supreme Court decisions, the total appellate dedsions {or 1981 ap

proximatc:d 8,000 Florida's appeitate Qlinegs e shinoar e geewis as thos in
California, a state with twice Florida's popuiaticn an'i many more uppeilate
judges.®* Even with the rerenc addition of anuthe r app e disoint wad ad-
ditional judaes, the interriediate appeliate caselcud ranans high and with

. .the increasing growth in the-state-it seems uniikely thar this trend will
subside.ss . .

In view of this proliferation, it may appcar curions ihat the Appellate Rules
Couamittee rejected uny form of selective publicarion. After all, sclective
publication was adopted in most jurisdictions as « -ncans of relieving both
the workleoad of an overworked judiciary and the leg:! community from the
crush cf opinions flowing from the courts 2nd appenred to be a mauns to relieve
Florida's overburdcened appellate justice svstem:. The committee minutes

SPRALT

.
i

.
v

iy

aq

.d ". R

:% indicate the prinary rationale for the resounding rejection of selective
3 publication was that Florida already had an effcctive means of dealing with
: the same prebicnas through an alternative systera of selective opinion writing.
= Florida courts dispose of cases with no prececential value by issuing per

curiare afflrmances without opinion® These decisions ure commonuly referred
to as PCA's, the initiais for the only werds that appear in the opinion: per
curiam, affirmed. In 1981, the district couris of anpeal issued ver curiam
afirmances in 4.133 of the 8,478 cases deadz2d.®s Sinee these decisions have
no ACCOMPAnying written opinion, no reuson exists t, limit their publica-
tiond® Althcugh the commitize implictly conchuied that Florida's PCA

da b

M

in every case. Id.

85. See supra note 81, .

86. Since there are presendy no ronutitutinuzl, siatutory o rule provisions in Florida
" mandating publicaticn of ull apbellate opiniuns, the courts mav alveady possess the power
to limit pubiication. The ceurts have nne dimited publication, Liowever, and an agreemaent
between the tiwida Supreme Court and West Publishing Comprny requires publication
of all opinions rominely furnished to \\"esl for putlication. de# Minutes, supre note 10,

\
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Cout compiaints tha. the court was overworked ard spending o much time
on reuiine error correction. as vpposed to policy and iaw-making® The state
was orizinally divided geomaphicaily into three appellate diuricis. As the
velume of appeals inareased. additional districts were created fu 1905 and
1979. : :

The pressures created by sharp increases in wo: kload prenpted the disirier

- courts to begin searching flor more efficiert wmethods of Landling their case.

loads. The nmumber and respunsibilicy oi judicial aides voas facreased. Vime
far oral argument was reduced o dispenised with abogeti:or, “ietin practice
was curtailed, and eventualiy orl mgument on motions wa. Virrually elimi-
nated. Written opinions grew shorter, and the number ¢f briel per aniam
vyinions increased. Moreover, the number of cases decided with no opinion
at ali increased shargpiv.™

Cenwrary to present practice, the Filevida Supreme Comt oiten ascd the
PC A Letore the diswric: courts were areniadl™ The daree of reiiunee on the
PCA, however, increased dramaduaiiy in the. disuict conrts, in 1238, the
firet fuil vear district cousts eperated, 547 YCAs were wsued; Ly 1971 1his
i;zre had grown to +.135. an approximate inc:ease of twelve huahied
percent.” Although no written standards exise {ov determiining whether a

case should bLe disposedl of without wu opinion. Flovida appetiare judges

apparently utilize standurds similar 1o those emploved for sclentive publica-
tion.”?

87. Sec England, sufra uote 3, at 152,

BY,  See REPORT. supry note 8. ' o

39, Wiles v.. state, 139 Fla. 638, 638, 32 So. 24 273, 273 (147} (sialing in rview of a
death sentence “that an opinion in this cas vepeating: the several enurdiutions wiich we
have mude in formmer cases would be of no ‘crvice w0 the Bench or Bar™), cert. denied, 333
Ui 865 1G18): Thailici v, Stute. 58 Fla. 168, 219, 20 S, 938, 240 (1815) (efusing 10 pass

o snstenmients of cnor that did wol seqgaire serious consideraiion),

. See ingra apn. AL foure 2. Sracistics were secured Hiow the state Court Administrior's
oftice. Trilahasser, amd itenn the aunual - pons of the Judicial Councii of Florida on file
tacicin. Je supra note 81, )

91. Ses Foley v.weaver Lrugy, Ing, 172 S0 i 907 (3¢ DG af'd, 137 So. 2d 221 (Fla.
19653 The fallowing excerpt from the Foiey derision delineates the uuwritien standard that
Flotida appeilate ciurts appear to folluw when determiniug sohother o issie 3 PCA opinisn:

Quitting opininns in a mjnerity of affvwances is customary with aepellite couris

1t ie 2 uselul, if nou essoariai practice of a busy appeliate fonure such as dhis, where
the judyes each are faced with 2 need to write mere than a tundred opiadons anoually.
Shus, opinions generally are dispen-cd with upon gitvmivye cres whish do wt ia-

volve new or urusial points of faw. ar which trm an fuoos o whichk caabished ruics

of law are applicuble, or where a full o adecrunte opinion has heen sunpiied by the

trial judge; and where the wiiting of an epinion would Bie without vsel purpose.

serving only to satis{y 1 parties that the coart adverted to the issaes and gave them
atrenttion, and to add neediessly o an aleeady excessive 'volume ef opimons.
3.2, 973,

astrating another examole of the POA saandard, this writer = cendv toeeived o meso-
randuim frem anctber ot o a panel asdened 1o review the onoune of an awaed made
i a divorce case. A tae ot of the detald emoemdnang, whicn cesreewed the facts ad ihe
eise andd the pertien: sintiies and cave b, iny calleagis wrore U1 tidnk see che aid TUA
s case Tt is not wmque. Ta viewing thie fout pages of vases dited an e haecbau s brief, 1
de et think we have 1o add 2nother to the 117
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Opinion practice ¢
the busiost district cc
In contrast, the Thix
opinion practice anc
Second and Tnird T
cases by opinion anc

reversal of the Thir
opinion.”* Signiiican
pur curiams, many

the benediv of the 7
currence of wl zhre:
PCAs wita an acco:
concurrence or disse

Most appelaic
withour opinion:®

The integi
their decisions.
reasons  somety:
justify the decis
when tiey can
TCT‘S”ning :DTQCC‘
ukase without
in whicli there
scrauon that o

92, See infra app.
over ali workers' comy
a wide geogranhic arc:

93. Seccsnire upn.

Qi See id

95. Sec id. For -
several opiniors at 1t

96. The practice
Reynolds & Richman.

97. P. Caramxere
mentaters provided

- Thie ynessures
curtatting v shiz
the practice of i<
ment uifrmed.” -’

impression of o

judgment. Thev
1d. Interezunglv, ane
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Lvery litigant o
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Opinion practice among the various districs courts is not unijorm. In 18¢1,
thre busicst district court, the First, Jecdded 5277 cuses by use of the PCAS

T

3 In coutrast, the Third District tusued onis 309 FCAs™ An clbvicus conirast in i
‘3‘ opinion piactice and use &t thie PCA Is retlected in the dispositions 1n tae

- Second and Third Districts. Tn 1081, waile the Third Diswict deaded 1,527

; cas¢s by opinion-and 539 cases Iy PCAL the Sceond - District, in almost cc_)mpl-:te

‘; reversal of the Third's practice, decided 1,200 cases by PCA and +25 cascs by

T A

opinion.* Significantly, however, 765 of the Third Disurict’s vpinions were
per curiams, many of the briefl variety obviowsly intended principaily for
the benefit of the partics.”” Although most PCAs are Iwsied. with the rou-
currence of all three pansl members, numerous two-judge majositiss publish
PCAs with an accompanving :pecial concmrence or dissent. PCAs without
cencurtence or dissent are published tabularly in the Southern Reporter.

s

o L

i

Criictsins of the PCA Practice

Most zppellate aatharitis strongly coisdemn appelinte court decisions
witheut opinion:®® :

L - , oL Lo
Geae ATy T Ul 2 W e e

The integrity of the process requires that courts state reasons for
their dedisions. Conclusions sasily reaclied without setting down the
1easons sometimes undergo 1evision when the dedder seic out to
justify the decision. Furthermiore, litigants and the public are reassured
when they can see that the determination emerged at the end of 2
reasoning process that s exphicitly statad, rather than as an imperious
ukase without a nod o law or 4 need to justily. Especially in a case
in which there is no oral argumeny, tire opinion is an essentiai demon-.
stration that the court hws in fact considered the case.®? ' :

N,

R O S R ST Y Y

92. See inira app. A, figure 1. The First Diswrict Court of Appeal has exclusive jurisdiction
ovCT all WOTKETY' compensation cases i tire state, as well 35 normal appellite jurisdiciion over
a wide geographic area. See s upra nete 3 and acwompanying tesl,

L9930 Seedngra app. A, Vigure 1o

9. Seeid.

95. Sve fd. For an cxampic ou the Third District’s pur curiia pracuce, oaamine the
sevesal epinions at 40 So. 2d 171-74 (1951).

9. The pructice has been “anitornh cendemned Ly coimacnrators, lawyers and judges.”
Reynoids & Richman, supra nete 63, at 1174

"97. P CarmuncTON, D. MEveor & M. ROsENmIRG, supra note 46, at 31-32. These com-
mentators provided [urther avivasms of PCA praciice: ’

The prossures of heavy winkleads have jed some appeliate courts e »reneact by
curtailing oo sharply the explasziion th accompanies the decision. 2ome aave adooed
the practice of issuing curt or pafuaciory rulings that say nething mave than “Jude-
ment aftnmed.” These and other arvptie stvles of judgment orders tend 0 give an
impression of an impericus judiciary that acts withour the newd o jaseiy ts
judgment. They should noi be used.

Jd. tmersstingly, and perhaps inconsistently, the authors recognize an oxception in the case
of seritcuice appeals. Jd. at 102,

The ABA’s STANDARSs RE1ArinG 7O APPrilATE COURTS mandate that courts state their
grounds for decision in everv case. ApeFLLATE STANDARDS, supra noie 48, §2.36/h%. The
ratinnaiz of the drafiers of this riie is turther expinined in the commenary to sizndard

N 3.25(L):
Every litigant is entided to assurance that his case hiis been thoughtfully considered.

»>
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It is diffcult to deny that any decision affecting others is more accestalic when
accorpanied by some reason for the decision. Whether it be a paren. seolding
a child or a cou:t rendering a decision. an 2lemen: of {airness attaches when
the decision-maker’s raticnale is stated. Prince noted “while ne oninivn is ever
satisfaciory to the loser, his respect for the courts will be less impaived i7 the
opinion gives a4 vasis for assuring him that his-points were fairly considered.®s
Supporters of sclective publication are quick to distinguish that practice
from the no-opinion practice by noting that an unjublished opinion still
demonstrates to the litigaats that the decision was reached through a rezsoned
ITOCess.”®

Many regard opinion preparatiou as the single gre:;tcst quality ccnuol
device on the appeilate decisional process. The reduction to writing of reasons
for a decision is vicwe:l as a gnarantee that valid reasens exist f{or the de-
cision. Simply stated, a decisien th..; is not predicated on rcasons that can b
articuiated in writing shauld sot be rendered.'® Exposing those reasons in
an opinion aliows orhers to check the court’s work and atlows the court ty
correct errors discovered through thi. process. This quality. cuntrol devizz
s emnpletely lost under tie PCA practice, A njor concern i that juiges who
<0 not express reasens o ieir dedsions in written foim will err mere
eften duan those who wre requered ¢ provide seasons.

The decision of an appellate court to write an opiniun hecame especially
important 1o Flert:lu Liveants with the passage of constitutional amendments
in 1880, which svbhoanuaily redefined and limited the Florida Supreme
Court’s jurisdiction .. review district court of app=:al decisions. The amend-
ments, in effece. linited the supreme cowrt’s jurisdistion ro matters of starr.
wide policy and lovr thie miatter of ndividuai appciiate .';nsticé o the dimvia
courts of appeal.!®t '

The public, alse, is «utitled 0 assurance that the court is thus periorming its duty,
Providing that assurance roguisess that the decision of every czse be supporied at lease
by relctence 1o the authuites eor giounds upen which i s bored. ’
Idi. commentary 2t ol
98. See supra note 37,
09. ABA Task ForcE ox APrPruUATE PROCEDURT, EFFICIENCY AND Jrsmce 1N Arpraps:
M rHODS AND SELT (T MaTrriaLs 110 (1937),

100, Two oft-quot::! virws on this guality coniroi 2spect of opinion writing siate:

In sixteen vears | bare pot fuand a better test for the solution of a case than its
articulation in wiiting. which is thinking at i hardest. A4 judge, Incvitably pre-
occupied wily the faraeaching eflect of an immediate solution as 2 precedent, often

discovers that his tentative views will not jell ia the writing, He wretes with the

cevil more than vice to set loril a sound opinion that will be suflicient unto more
than the day.
Trayuor, Same Cpen Quesiions on tise Work of State Abpellaze Cowrts, 21 U. Cni. L. Rav,
211, 218 (1957).
When a judge necd write no opiuion, his judgment may be faulty, Foreed o reason
his way siep by step and set down ihese sieps in biack und white, he is compelled 10
put salt on the (ail ot his reasoning to Leep it from Hutiering away. Bolmes said
that the difticuity is with the writing rather than the thinking. 1 am surc he meant
that for the conscizntions man the writing tests the thinking.
Lasky. v Return to the Obwrvatory welow the lench, 19 Sw. L], &30 (953).
101, See Euplined & Williams, Fiordde dpicilate Beform: ne Year Loter, 9 11a. Sq,
A4
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The majority of cases zccepted by the supreme court for review are predi-
c.zed on claims of confiict among opinions of the diferent diswict courts of
appeal.’®* As the recent mueadments have been construed. review of a district
court decision which is not accompanied by an opinion is impossible.'®® The
decision must “cxpressly and direcily” conflict with the prior case ‘and the
wuflict inust appear on the face of the opinion.’®t Oihier aspects of the supreme
court’s present jurisdictionsi scheme also require express heldings by the
district ceurt.’® An cxpress conflict or other holding can hardly appear on.
the face of a PCA. This limited review!™ contrasts sharply with the court's

-
- Uld. Rev. 221, 224 (1981). The fortacr Chief Justice of the Florida Suprtme Court and his

co-author observed:

[1jlie major changes iidituted by the 1050 amendment were the ¢limination of
direct appeals to the Supreme Cownt from trial courts in cases cthicr than death penaltiag
and *-ud validatiens, the refinerment of the Supreme Court’s di creticrary jurisdiction
to climinate the review of nonprecedential district court decisions, and the elimination
of almost all direct aypeals to the court from administrztive agrucies. The intended
overall efiect of thire amcendients was w linic the Supteme Court o policy matiers

ot statewide siguificance, lcuving to the district courts of appeal the disicnsution

«f appellate justice o individuai litigants,

Id.

102, Stadistics fyom the S:ate Court Administrator's Ofice reflect that 531 centlict cortiorari
cases were filed in the Florica Supreme Court in 19F1, the iargest nuwber in any singie
category. Interestingly, the next highest category was Florida Bar niztiers with 2585 cases.

103, See, e.g., Junkius v. Siate, 85 So. 2d 1356 (Fia. 1930

104. Id. at 1339.

105. Oiher aspects of ldie ’supr:mc ~ourt’s present jurisdictional scheme also Tequire
an cxpress holding by the distriet court. Supreme court jurisdiction to review dedstons of the

- disurict courts is regulated by Fra. R Are. P. 9.030 and includes review of:

[D]ecisions of district couris ot appeal declaring invalid a sicte statute or a provision
of the state constitudon,
cese :
{Diecisions of ilistrict courts of appeal that:
(i) expresslv declare valid a state staiuie; .
(if) expreashy coustrue 1 provison of the state or federal s onstiwution;
(iii) expresstv ailoct a cliss of constitutional ur staie niticers:
{iv) expicwrly und directly couflict with a decision of znothe~ district coutt
of zppeil or of the Supreme Court on the same auestion of law;
{¥) p2ss upui. a qusstion ceitifizd to be of grear public imyorance:
(vi) are ccrtificd to be in direct conflict with decisicas of otter disiriet courts
of appeal; ...
FLA. R. APP. P. 90200 (AN & QNANAYE to (vi).

1€5. This limited review has promnied onc appellate judge o ruhlicaily znuouuce bis
reiusal to issue PCA copinions iu the fu.ave. See Davis v. Sun Ranis, No. A-20, slin op. at
2 (Fla. Ist D.C.A. 1982). In this arpeal from 2 workers' compensation order, Judgs E. Richard
Mills stated he would render no FCA opinions in the future. Basing his rationale on cow-
plaints received regarding the nractice, Judge Miiis vowed tn write a short opinion in
each cass assigned to him ihat will bricfly delinezic the reasans {or affirmance. By outlining
each decision’s rationzle, Judge Mills seeks to preserve possible remedies from adverse
decision: for consideration on appeal. Id. This decision has already prompied practiticner
response. In a recont issue of Florida JBar News, twa practitrcers wrate letters (5 the
eciter dizrussing Judge Milly' opinion. The 4ist stated:

As 3 2uorney who does a considerable anioun® of appellats practice and who has
been trustrated from time to time by P.C AL cninwns, T was enarmously pleased te
read of the position taken by Judge E. Rickard Milis of the First Disurict Court of
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practice under the prior jurisdictional scheme whereby it would review cases
based upon its examination of the rccord and the issues presented in the
district conrts regardless of the nrescuce or absence of an opinion.’*” The

bottom line for litigants is that ile exisicnce of same opinion has now Lecome

essentiz] for review in the supreme court. 20

Although Florida judges apparcatly utilize aiterin similar to that used

in selective publication jurisdictions for determining when a PCA should be

issued, many opinions are still written and publishied that are of little or no

precedential value. By agreemunt betwcen the Florida Supreme Court and

West I'ublishing Company, all appellate decisions are routinely reporre:!
in the Southern Reporter. Tlorida's appellate courts issned 4,808 written

opinic~s in 1981,7% aliaost nine nercent od the wtal number of opinions West

published from all of the jerisdictions i the United Stiies. Of the 4,345

opinions the district courts issued in 1981, 1,926, or forty-for percent, were

per curiam opinions.**® Although mzny of thos. were opiniuns of
valuz, many others would not hiave been chosen for pubiicay

IR

vrecedentinl

Apreal wiio indicates thar b shiul: not be rendering any per curiam atfirmed opirions
henceforward. R

The position he t2kes of at least rendering a terse opinion sctiing forth basic
rcasons presumably accowrpanied with u cite is sound. The protessional courtesy
renuered to the parties is olions and if the position of the appdliate court is sound
and supported by authority it ouly helps 1 enlighten the parties aud build . onadence
in the appellate process.

Tie prolific use of per curiain afirmed opinions has weakened confidence in the
appellate process and Lis reswlicd in situations where conilict eould Le shown o
exist in the record, but whoere resoiudon of that conflict is now prohibited.

I heartily support juuge Mill." position and cocourage ouier judges of the Jistrict
courts of appezl thironghout the state 1o pl
Fla. B. News, Mavy 15, 1982, at 2, col. i.
The second said:

easc adopt the same pusition.

I have read with gocat interést in the: May issue of the flar New< the article cou-
cevniug Judge Mills" vevent opiion in Damis ve Sun Burds (Neo AT 290, 'Tis aotth-
right decision 10 judiciaily advise litigants will perform a1 muck needeu sorvice to
the parties and the Gar. n our heenble opinion it will also increase respect for the
judiciary in the pblic cve. [Emphasis in oviginal).

id. )
107. Eugland. sutra note 3, ot 152-53,

108, One might cxpect thut with e bireased imporwn. of written ofinions 2 vor-
respending decline in tie perrentage of devisions issued without opinicn wonld he refiveted.
The number of PCAs, however, climbed ltom 3,095 in 1979, to 3,518 in 1930, and tv 4.13% in
1981, Sewanfra app. A, Ficure L Part of this iucrease can be auribuied o tae Fivst Districts
assuinption of jurisdiction ol wotlens' compensation cases. See svjna note 5. The Lirst Disaict'™s
PCAs rose from 607 in 1979 10 1.277 in 1931 See infra app. A, Figmie I /3 cenrse, sewstive
publication may not offer litigauts au increased oppartunity for oview since the ioutine
cases controlled by well cataldishied principles of law ave genervally excicd 4 Diony review by
‘the supreme court, Ser sufra note 1N For an exaniple of o case wiore the soareme court
found an express coudlict stnphs throngh an examination ot the constaerien thad the diseret

N

court placod upon prior supieme court Jeeision, see Avab Termite & Fert Soarrdd of Totida,

Tieo v, Jenkins, 400 s00 2d Tooo, 104243 (Fla. 1932,
109. Sec injra app. A.
110, Id.
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T 1982) SELECTIVE PUBLICATICN

publication..i** In addition to per curiam spinions of ra precedental volue,
some judge-authored opinions curremily being published sinilarly possess no
precedential value. Publication of these upinions constitutes a substantiai gap
in the no-cpinion practice solution to the problem of the excessive prodaction
of published opinion, with no precedentiui valuc.i?

Apidication of Selective Putlication
e,
Criticismis .o P A Practice

Many objections to seleciive publication the Florida Appellate Rules Com-
mittee considered when it rejected that practice would appear to applv with
even greater force to Florida's PCA practice. For example, the PCA practice
may have an ideutifiable cllect on the stare dedisis principle similar to the
eifect of selective publication. In both cases, an opinion would nave bheen
published but {or th: particular practice emploved. Alihough the loss to the
body of law may not be as apparent when cases are decided without opinion
bccause they :nvoive wio issues of precedential value, the loss may be just as
rcal as when opinions of uo precedential value aie not published. In fact. the
less may be greater when PCAs wre emploved because ac least an unpublished,
writlen opinioil exposes the court’s renssuing so that errovs can move readily
be canght.

Flonda appellate® jxiges use no formal stasdards te dodide whethe
opinion shouid Lie writien,** aithoustr presumably siaerdards siantar o thuse
adouted in s lective pullication jursdictions are utliced. There s no way
to determine, hawevar, if judges in different districrs wie utilicing ditferent
stzndards.** Beciur: of the lack of uniicnn wriiten stndards, the mmzin of

~error and variance of view Letween districts in determining prccédcmi;ll uine

should be much grzuter.
Both systems alw pormit actual couflicts and provenr the parties from
citing the samce court’s poior dedisicas an the same fssue, Jusi as et have

have also documented such condlicts between PCAs and puldished oninions t7s
I i

<

in adidition, althouph PCAs ofhcially coutain 1no precegoatial value as case

ismated insiancrss of conflict between unpubiishzd and published opinions. they

1il. See suprz noie 95 and accompanyiaug text.

112, Thc recent case of Keaney v. Vundiver, No. $1-2335 (Fla. 4th D.C.A. Mav 5, 1982),
masterfully itlustrates Uns pomt. In a case dealing with an attorney's charging licn against
a {orrer client {or services 1endered, the Aenney court observed:

Because we teverse the judgmoent, zn opinion is mandated. To facilitate a better
understanding of the Sasis of our decision, an cxteusive recitation of fzcts is neccssary.
Thus burdened asd lacking, as it is, in f{oresecable vaiue 25 precedent, this opinion
stands as a persuasive argurcent f{or the ad-viuion of a rule permiuing unpubiished
cpinions on a <clective Lasis. :

1d. slip op. at 1.2,

13, See supra note 91 and accompanving text.

114, CJ. Tlorida Hotel & Restanrant Comwm'o, v, Dowler, @9 50, o0 832, 2353-54 (Fl. 1U58)
(styrpesung an 2ppellate court iniLi:l'i!y reviewing a wrial record shoued alwass give reasons
for its decision).

115, See England, supra note 5, at 132,
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law,'* litigan:s still attempt to cite tham with accompanying excerpts {rom
the brieis or the record as aurhority in another case. PCAs are most oien
cited Ly hmstitutional advocates who have more experience before the court
an< inoic awareness of the issiics PCA dedsions have resolved. Because Florida
courts are concerned with maintaining internal consistency, they may find it
difficult to iznore a citation to a PCA that resolved an issue islentical to one
invalved in 2 pending case. Courts do not want to acy inconsistendly, even if
the inconsistencies are exposcd oniy to the inierested parties in.a single case.
Since the loss in visibility of the court’s reasoning in a PCA is complete,
rather chan simply reducad as is the case with seleciive publication, the ap-
pearatice of arbitrariness ond the danger ol abuze is substantially greater.
Critics of selective publicition roserve their sharpest atwucks for the no-opirien
practice: - '

It is the third cawcann v ccisions with no discernible Juduﬁcalu;.
that raises the issue of jdsoini ".onnwml tv most strikingly. A de-
cisiunl witiivut mncu!.ue.l Teasons .m"flh well be a decision without
reasons or one with inacenuate or hupenmissible rezsons. oL 0 Feen if
sudges consdientiousty ;L.xrh correct usnlts. an omnion that dow: nat

x<clo><: its T2RSONIRE 5 U asauisfactory. Justice inust not only pe dore, it
must appear to be doue. The auzhmvt\ of the federal tudiciary rests
uo.: L wust of the ')m,-m and rhe bar, Courts rliat articitnte ro ienIn0
for icir decisions unloinine that wust by crenting the appearsiee !
arbittariness. 2

¥t is also irue that some classes ol cases, such as post-coaviaion relicf andithe
like, mav appear to receive a disproportionate shite of PCAs. For the most
parc. however, thoe dispositions s;mply reflect the inavased frequeney of
appearance of routine issucs, as they do in sdlective prilication.

Suppoert for No-Cpinion Practice

Notwithstanding these criticisms, ilie no-opinion practice enjovs coasider-
able precedent.® In the carly history of many state appeliate cowts, cases

ere often decided without an opinicn.¥™ By the mis lm acweenth century,
however, 4 number of states imposed 2 requiremail, either by provision in
the state constitution or b statute, that appellate courts ;ender wrinen
opinions providing reascus .or their decisions. ™ Ularida has no such crmstitue
tionai or statutory requircment.t®®

116. Acme Specizlty Corp.v. Mismi. 202 So. £d 379 {Flu, 3d D.CAL 1974

117. The appearance of incmisteney may be less under the PCA practice when 2
wistake is canght since tire court's rearoning is sot expresied, as it is in 5. case of 2 written
but unpublishe: opinien. )

115, See Revuoids & Richmar, supra nete 44, at 603,

119, 11 Camrpozo, sipna ueic ot seconpancing texts and Toumdl sudra veee 34 and

:u(r’rmp:unin 2 1ONT, WeTe vwer cuidy nenees that suggesterd epiions are \'mxr'r«mr‘_ MY 0. s e,
120, Rodin, The Regrarement of Written Qbnnions, IR Caus. L. Reve 40001 108G,
et Id. .

199 Yaterestingly, written reasens are not reguired when cascs are tried by a judgr or

jury, but are when a judge graats a new trial. Fua. Ro Cive P, 1330:0).
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Iotiv in the twentieth century, when debates over the proiifaaticn of
app-ilate opinions Qrst began in this county, mauy suggesied that judges weie
simply writing too maay opiniens. Remarkebly, over sixty-nve sear - azo, Chict
Justice Winslow ol the Wisconuin Supreme Court devised 2 plae very simclar
to Forida’s current PCA practice.’* Hv helieved no oninion should be writter
upan an athirmance where unly questions of {uct are invelved. Winslew reasoned
that an affirmance in such cases inditates the evidence sustuins findirgs of
fact 2nd ar opinion would add notiiing to the body of case law. Simiizzly, he
sugpested that no opinion should be written upen an affirmance wlere the
case is determined by following well-staliiished legal principies developed by
previous dedsions in the same court o1 nvon alfimance concerning issues of
pracucee or procedure, unless the question is so important to lezal administra-
tior: that it shouid be settled by an authoritaiive judicial pronouncement.
Under the Winslow criteria an affiimance sirould receive no opinion unless
the question it presents is of excepticnal importsnce. In his view, such an
opinion 15 necessary only when the cowrt is required t¢ construe a provision
of statutory or censtituticual law, 'o modiiy an existing princinle of law, or
to settle a question of cuniiicting autiicrity within the jurisdiction, Window

also believed questions of generai impor

H2 1o the prbiic reguire an opinon,
In cases f reversal. however, Winslow clzerly advocated a writzen ozinion. Re-
versels on questions of fuct, however. are valucless as precedent and onlv re-
quire nenpublished, wiiiten opinious for the Lienetii of the lirvigants and
trial courr.’3*

Today a number of jurisdictions, inclinhing semwe of thes jnacticiug
tive publicatiou, decive 2t least sone ¢

2 cized withont opinic: ™ The Fifltk
Circuit has had a no-oniaion pule siece 1870.0% Tois inle was adepted 6o

123, Winslow, The Coeurts end the Pupoermills, 10 T, L. Rev, 157, 161 {1913), regrinted
in 21 T. A, Jubiearure ooy 124, 126 (19425,

124, ld.

125, See, eg, Atasia Are. RO 2407 Gsaale sintbernizes “hie pacties o rcceelt 2 osuinmary
disposidoa, which weoeeld include the possibuiity of no opiminn. The iucentive

¢ an
catlier disposition mas infiucnce e pardes 1 waive o detailed disposition, AS a fmther
example, the Gee-gia Supreme Conre and Courn of Appeals cach haeve 2 rule that auther zes
an afbrmznce without opinion if: the evidence supperts the julgment; no legul errer appears

aud 2n epinion would coutain no precedentini value; and ihe judiment of the lower couure
sutic rentlv eunlaing the

ceition, See Ga. Sur. Cri. R, 59 ua. Cr. Ape. R. 36. These ruies z
bread and could be construed o cover most issues. Mfany federal couris alsn
have ruics authorizing the disposition of an appeal without cpinion.

120, See 5t Cra. R. 21 Ruie 21 provides:

e
extremely

When the court deiermiines that any one or more of the [oliowing chicumsiznicer
exisis and is dispositive of 2 matier submitted to the couri for decision: ’

{a) judgment ot the di-rrict court is ba.ed on findings of fact that are nat clearty
erroncous; ,

(b) the evidence in support of a jury verdict is not insufficient;

(¢) the order e! au ddministrative ageney is supported by subcantizl evidence oa
ute record as a whole; and the court also deiermines that ne errr of law appean
and an opinon would bave no precedeniizi valve the judgment or onder mav be
afirmed ar enforced without apinion, = )

5. Ths Eleventh Circuet hes a sinnlar ruie and has oextended the ruie to srclude summars
judoments. directed verdicts and jndgments on Jhe piexdings “iupt rted by the record
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cope with the sharp inarease 1n appctis ficd. and 25 usew .0 coujurcticn wid
the ciienit court’s selecirve ubiicauon plan, has ailowed ihe cotdt o keep
pace with its bargeoning cascload. Judge Godboid, nuw Clict Jodoe of the
newiy created Eleventl, Civeunit, has stated that the rationale unileriying the
court’s adoption oi the m~cpinion rule swns from a court’s inherent dis-
cretivu to treat different cases in vinyue and appropriate ways.'®

One study of the Fiftls Circait's practice has concluded that judges have
Leen able to identify properiv ases for disposition under this rule, and that
the quality of written opinious has improved as a result’ of ihe time savel.
The practice has also i:ad the eifect of expediting appeilate review without
a siguificant loss of precudential opinions.’® This study appeurs to confirm the
hasic premise relied on by Florida appellate judges for use of the PUAL that
the time saved b disjosing of « substantial nuniber of routine zases without

See 1iTH Ci. R, U3, Ser aiso DG Cisd P33 1sT Cre Mg 2p Cur. R. 20235 4 Qi R 1S
6Tn Cix. . 11; 71t Crr. R, 33, 87 Cino R. Y4 Zrw (ore RO 21 lutn G0 RUDTL

127. See Gedbold, supra note 538, at 58% judge Godbold eloquendy :xpounded this
rutionaic by ebscrving: )

The prinaiples underlying one lezal systens, with jis mixed dommon law apd staw.
tory heritage. requite us 1o yecegnize the validity of druwing reasoned distinctions
hetween cases. Tue Quwory of lockstep tmiivimitv —that every appeliaie case either
requires or desmives 1 full vecord, oval argument, a ritien c.planaiica for the

- dedision, and o published opinjon —is inzonsiitent with  acceprauce of the legal
Svafom as ap iastitnues capable of wwking vaiil distincions and operating unger
tirem. R
Tn performive it {unsions an appellate court spends sieh o s time and el
tzaaing distinctisas and cvaiuating detinciions made by aeicers This mole famili. .
capreied, aned deed raken for gramted. That satse coavt can als, Lrrionabiv e<:zhiish
aud apply proscdues for selectively difierens bapdiing of the caves bovre it 10 mn
re-quire 2 full record in some cases, abbrovinied reeard Snowthers, Jtomov decite some
cases without «ral argumeni, schoduie others for atium oeny, and van chie e pers
mitted for argument Juiges wav confer face to face sn one case and exchange views
by memutancdum o toletlione moanother. The court may enter 2 Grawd Maraes
opinion in one tase, 3 Lorse statement of reasuns in annther, and no wiitter, explanason
in the next. Au appcliate conrt shouid vot be denied the discrtian 1o make thce
choices.
Id. In a teicphone intecvicw, the Glerk of thie Fiith Circuir reported that for 2 12.month period
ending in March 1988, the cowis issucd 1214 publizhed epinions 302 unpubliched aad 34y
no-opinion dispasitions. '

128, See Shuchman % W Hand, sufra note 44, 3t 224 The commentaters eonducting the
study concluded:

Critics ccem 10 have found some instances of writtea hut wnpubinhed opinions
that appear to have potential precedential value. Porhaps even the Filth Cireuits
practice bas suppressed some affirmziions what, had opinioss been writtcu, might
have hiad precadestial value The evidence and analysis in this cmdy, Fowener, suggest
that such insta.cos are probably quite inficquent T the purpens of Ruele 21 is 0

speed the appelivee judicial process without 2 significant Incs of areccden.iad npiniong,
and if that proecss is viewed as o group cctiviey, sdjndicating large e of roneutive
erents, titen e zments of the crities of Rnle 21 seen minte sensutive than rational.
1d. .
See alse Revnolds & Richmaa, mpra note 14, ot 030 ;soncliding that scizciive pabiication
results in the speedier disposition ol arpeals).

&

e

5

».,
#
K
.

A LR f

Ve
~

i

g

-,

1 P2y

"

Fuewy e

i

ol o Ll

v

bid)

4
-

AR T3 - R

i e~
1, o SN e

an opinion cn
opinions rendere:
Further suppe
munity’s appaven
issue dedsions wi
publication in so:
of PCA practice !
members of whi
supported the m
1980 consiitntion.
courts, and the o
retention electior
Althougn this mz
in district judges
Finaily. with
authored opinio:
eipcienty accor
ranes less timn ¢
nonp: clication,
because they vce
dendal value.

Many who
NUMSTOUS. Cases
One approach

wonld occupy |

120, Thic &
Sgine of Its 1-cr
nute 63, at 117,
no: exist Soo s
quen:ly raise the

13D, Sre Zn:
Florida Bar wer
courts, one ind.
ment of the 1T
tention election:
arceptability ra
tite merit reten
oroval pereent

131, Sec B
aniring subsi:

Where @
rise slighti~

clussited 37

facws, faml!

it may be
brick thi-




PRI TPVII -2 O TN N WA IR L. < AR, ¢ FRRPY CRPrLY

Y T TR ey T ST VY HE

-
Py L ARy

\z @HiMma ] g .

SELFCTIVE FUCLICATION 2l

aii opinion can be cfectively utilized o improve the quality of written
cpinions rendered in moie diffrult cases. ‘
Further support for the PCA opractice is evidenesed by the legal com-
munity’s apparent corfidence in e judidary’s exercise of its discretion te
issue dedisions without opinicas. Conwary ro the clamor raised over selective
publication in somz2 jurisdistions, no similar outay against the nsg or abuse
of PCA practice iits occuried in Florida.'®® The Appellate Rules Comipittee,
incmbers of whichh inciwde many lesding appellate lawyers, unammously
upported the motion to rciect selective publication. "The adoption of the
370 constitutional amendments, which vested greater authority in the district
courts, and the subscquear parformance of judges in judical pelis and merit

i

" reiention elections, also indicate support for the prescar opinion pracuce’™-

Athough this may be anly indirect evidence, it dees indicate public confidence
it district judges and iheir perfurmaice, including their PCA usage.

Fimally, with the cxception of publication of per curiam and judge-
autinored opiniouns of no precedential value, Florida's PCA practice also more
eficienily accomolishes the main funciions served by selective publication. It
iakes less time to write a PCA than it does to write an opinion destined for
nonpublication, and 1o need exists 1o exclude PCAs from published reperts
because they occupy little space and poussess no judicial ccmmentary of prece-
c¢enual value.

ALTFRNATIVES TO SELECTIVE PUBLICATION
AND THE PCA :

Many who oppose the disposition: of cases without an opinion. agres: that
numcrous cases do not merit detuiled explication of facts and apgplicable Taw.
One approach suggests such cases should Le¢ decided by a brief opirion that
wouid orcupy little space in the veporiers.™ These opinions could e selectiveiy

120, This is not true clewhere. Rehdert & Roth, Inside the Fifth Civcust: Looking e:

Some of its Internal Proredures, 22 Loy, L. Rrv. §G1, 676 (1977); Revnoids & Richman, subra
note 63, at 1174, CI course. the absence ol public ariticism does not mean that crities o
not exist. Siee sufra pote 1G5 In the author's experience, petitious for rchearing also {re-
cuently raise the lack of an opinton as an issuc.

130, See England & Williams, sipra note 101, at 251 Altiongir some members of the
Flerida Bar were concerned with the posibility of entiusting the finality of cases o distric:
Surts, one indicator sugeasts that this concern was unfonnded. Subsequient to the rnact-
mi-nt of the 1930 amendment, twenty districe court juriges were retained through merit re-
rznuen elections. Polls cunductd by the Bar indicated a seventy-six to ninciy-three percent
accepizbility rate frn Zttorneys. These roiings were affirmed by the general populace during
_the merit refention clections, when all twinty disinct cour: judges were reiained with ap-
pmv-si prreenfages rangicg from siviv-six to seventv-six percent. 1d.

131, See B. WiTKIN. snpre note 28, at 08. in an attempt o distinguish ‘between cases re-
cuiring fubstantial opinions and cases tiat do not, Witkin observes:

Where appeals are izken s 2 matter of right. there 3te Lound o he casee 1Rzt
rise slichtly above ithe level of the frivolous uppeal but mav nevertieless be rougivly
classified as “routine.” Whether entting for affirmznce or teversal, tiey preseat fzmiliar

facts, familiar issuss for review, aud “familiar precedents to gotern the decision. While
it way be necessary to waide through a thensand-pige wnd several Bundred pazes of
brisfs, this dees not give the routine case any grezter significance and <hould not call

>
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published in scparate perishabic reporters, rather than hardbound permanent
volumes, to emphasize their reduced precedentiai value®? In whis wav the
legal communrity would be c¢ncouraged to avoid researching thesc ovinious
and permanent retention of such pulilications would be fiscournged.'®

Some suggest increased attention should be focused upon the increased
application of computer technology and miniaturization to legal research.’st
While the future of legal rescarchh probably wiil Le channeled in this di-
rection, this approach offers little immedinte relie!, since computerized researds
is stiil very costly and not yet avaiiable to all semment, of the legat coruinuniey,
Abrhough (mupuicrized reseaich and miniaturization are widespread in many
leading law scheols, ' most of the meuibers of the legal community are still
heavily dependent upon traditional means of legal research. For example.
Tlevida's disuict courts of appeal, unlike the suprene court, siill bave no
access to com -utcrized research svstems. Another sugzzsiion would piace more
emphasis on producing extensive and simplificd legal restitements in varicus
subsjects, thereby eliminating the need for consiant references to older case
law.?*¢ ‘While this propesal. as well as the othier 2lternutives, clearly has soma
murit, the problem of limited judicial resources and excessive proliferation of
apinions remains with us.

PROPOSED APPROACIT FOR FI ORIDA:
THE COMBINED PRACTICE

Although both selective publication and the PCA practice resui: in fawer”’

publisiied opinions by identifying cascs that do not present issues of substantial
prezedential value and apportioning less judicial time to their dispositicn, im-
portant differences exist between the two pracrices. Floridz's PCA practice has
perhiaps been the most eflective ool available to Tlorida appellate jndzes who
are attempting to balance a staggering cascload. In addiden. dere is voun-
sicerable precedent for the vractice and the legnl community has largely ac

cepted it. However, the practice invoives snbsiontial costs 1o the parties and

tur a larger or more definitive pinia tan the case wourld citherwise wartLat, In Jdiese

anpeais the arguments for shevter opinions and per cmiam decisivns are most persitasive,
fd. An examination of many of the per curizm opinions issucd by the dlistrict courts of
appeai reflect that this type opinion is alieady in wide-spread use in Florida, Sce sufra note
95 cnel accompanying text. Unfortunztely, the use of such spirions has nor praven a comglere
answer 7 the preblems of the excessive production of epinions and the need w eiliciendy
utilize judicial [esources, .

132, See gencraily R. Cammincron, 1: Mranox & M. ROSENRERG. Sufra noie &

133. Id. There are no reports of thic idea acualls being practiced. A posa:ble alternative
to iis approack waould be for the pubilhers o include these cases, kieniiied by the coura
as being of no rrecedential valne, in a completely separate section of the reporters. al-

though ne publ hing costs or shelf space wourd Le suved, the separation of these cases

lrom vsases contaming prececential value might“constitng substantial time savings © the
leyal researcher who, as with the e t~hable volume-, would have litde fucentr¢ o secarch

amnug these cases for authoriy.
134. See Newbemn & Wilson. .upra note 83, 2t 58.
135, Store, Microphobia in the Lena! Profession, 70 L. L, ]2 31 (19T

136. See Keefle, An Americarn Judgze uvn American Jusiice, 68 AL, ] 220, 220 (:382)
(quoting Jutdge Roger J. Traynor).
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IGN

N St
the appellate prowss. The practice forfeis @ subsiantial means of quality
control and dininishes the appearance of rairness. The proctice 2lso lacks
uniform standdirds. discourages rather than promotes the writing of opinions.
and does not prevent the publication of miny opinicns with no precedentiai
value. Moreover, the lack of an opinivn preciudes Florida Suprems Court re-
view.

In view of these shortcomings, selective publication would appear to
constitute an attractive altermative to the PCA. Its adoriion would probably
result in the articulation of uniform standards 2.at wopuld permit opinions 1
be written solely far the benefit of tire parties without requiring those
opinions to be published in ‘the permanent reports. This practice shouid
enhance the quality of the decisional process and provide a more acceptable
product for the parties. The fiction that unpublished judidal opinions are not
law and may not be cried, however, has aeated considerable controversy and
virmally the entire Florida appellate bench and many leading appellate bar
members now ¢pnose selective publication.*

There is no reason why Fiorida should limit itself to choosing between
sclective publication und the present no-opinion practice. By comibining the
two practices, Florida judmes weuld acquirs even greater opinion option;:3
a result that judges should like and which should enhance the appellate judicial
process. Judges are presently discouraged from writing cpinions solely for the
partics’ benefir because such: epinions must be published in the permanent re-

rts. A combined practice would allew a judge to write an opinion that
weculd be helpful to the parties without worrying tlat it would cluuter the
jawbooks. o

Sound practical reasons aiso suppert the adontion.of a combined svstem.
Presently, Florida judges are not required to write an Opiion in every case
and would understandably uppose a system requiring such opinions irracpective
of the number of voinss ruised on appeal and the clarity of their resolution.
judges whose backs have Lexn forced 1o the wall by an unreasonzbly excessive
caseload would natraliy prefer asystemn that weould pernist. but not mandate
opinion writing. In zddition. the cvmbined practice woudd substantially reduce

the number of opin:osis o little or no precedentiai vaiue presentls heing
pubh'shed. Under the current practice, Florida's legus comuunity must still
z5sorb some 2,000 pubiishad opinions anrually.

Critics may question whether Florida’s judges, with tieir high caseload,
could afford ro invest the tme that writdng even brief opinions in ail cases
would require. The prevalince of per curiam opinions, however. indicates
Corida judges are alrcadv mastering the task. In 1831 many of the 109
disuict court of appeal per enriam opinions were of the type usually car-
marked for nonpublication in selective publication jurisdictions. M orcover.
the Third District Court of Appeal has demonstrated that the usc of per

187, See Minutes, supre note H. The chief judges of Uie Second, Third and st Pootrics
wrote letters to the dhaitman of the Appellate Rules Cummiter indizaring uncnimonre
opposition by members of their courts, In 2d44iion, the cloef iudees of the Fisst 2nd i'ourth
Districts appearcd at the mesting and expressed thieir oppesition. 1d. But see s:pra note 106,
138, See infra app B (Proposed Cowr® Rule on Opinion Weitiny and Publicarion),
A )
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cutiam opirions @n be just os efective as the PCA in dealing with heavy
cascloads. :

One nossibie problem with this optien is that no bright line scparates

_the standards for inveking tiic two practizes axcent in the czse of reversais,
Tioth seek to identify cases that present no issue of precedendal vaive.

Two possible approaches o this problem arc suggested. Tlhwe fist approach
wouid siraply copy the Fifth Circuit's practice of recognizing thit wrtain
cateories of cases usually do not prescat issues of substantial precedential
value.® Under this approadh, cases invelving issues of fact have been par-
ticularly carmarked for no-opirion disposition. As noted by Judge Winslow,
zffirming such cases usually simply indicaies the evidence sustzined the
findings of fact; un opinion would add nothing more. Florida, however, has not
Iimited its no-opinion practice to {actual resoluticns, and there appears o be
no reason for doing so. 3s Winslow inuicated, the law controlling a particular
issue may be wellestablished and clrar-cut, regardless of the naturs of tue
issue. 140 .

Avother approach would be te

adopt a rule granting the appellate panel
disaretion to resolve issues o: no precedential value sithout opinion when

the lower court’s ratiorzle is apparent on the trial or appellate recerd’s face.
Impiicit in most no-opinion ducisions is a court’s determinaticn that the reasons
for its decision are so apparent as to eliminaie the nced for o wiitten opinien.
These rezsons may oft:n be desaribed it the irial courts jadgment, in tie
trial record, in the putwes” briefs, or during oral argrmcuat. The oxistence
of an apparently sound rationzle may not Le sufficient ro Iabel an apouai

frivolous,'** which appeltate judyges are reluciant o do in any case. bus may b

sufficient to justify a decision without opinien.

There niso zppears o * . insufficient justineation for prehiviting the cita-
tion of vnpublished opirinns. Ualike FCAs, these vwpinizns 1oveai the court’s
reasoning. In most institees these cases will not L2 cited shaply beear o they
nave no vrecedential vahic The fogel conmeunity vouid devoie hitile ot ntion
to cases

l‘\
SYeae
e

courts have ofiicially determined to be of no precedenual viiue
If on epinisa of preccdeniual volue, Lowever, is wistakenly not published, it

138, For a ‘nrther expianation of the Fiih Cirenit’s vazivnzle for adopting Rule 21, ses
NILR.L v Araigamated Cloii, Wkis. of Am, ATL-.CIC, L. 830, 420 F.2d 866. 271 (5th Cir.
1970} (“Experience again Cemonstrates that caser in which an opinion rezlly serves no useful
purpose falls inwo several well rcengnized groups.”™).

14¢.  See supra notes 122 V3 undi accompanving text.

141. See Trear v. State, 121 Fla. 509, 163 5o, 833 (1935). Wtile discussing the standard
for labeling an appeal frivelens, the Treat court noted:

A Inwvolous appeal is not merely one that js iiely 1o be unsuccessful. It is ore
that is so readily recognirable as devoid of merit on the face of the reeord that there

is little, if any, prospect whatsoever that it can ever succeed, [Citation omirted] Tt

must be one so clearly untenable, or the insufficiency of which it so manilect vn 2

bare iiispection of the record and assignments of error, that jrs chararter may be de-

termined witheut argunient or reecarch. Au apneal is not frivolous where a sub-
stantial jusdciable gueston can be spriled our ui dnoor from guv pe of i, even
tiough such question it unlineiv 0 be decidey other than 25 the lower court decided

1, i.c., against appeilzut or plaintid in error.
id.at 510-11, 163 So. at 884,

192}
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nevertheless remains an opivion of the court, and its cuistence should be
<knnwledged, andl thereafier approved, clarified, distinguished, or overruled.

Nean

ConcLusion

If judicial resources were unlimited, perhaps this debzie over the relative
merits of selective publication and Florida’s PCA practice would be moot;
with unlimited resources. alternatives cculd be found to satisfy almost every-
ous. An opinion could be written in every case of arouable merit, and an
eficent retrieval systom could guickly select cases on point from the huge
mass of published opiniens. In truth, however. judicial resources are limited
and will probably remain so in the foreseeable future. Given this iimitation,
rescurces must be rexsonably allocate:l. In addition, few would denv that
all appeals are not alike: some cases are more complex or more difficult to
resolve than others. Given these differences, it seems apparent that greater
resources should be allocated to difficult cases und fcwer 1o cases controlied by
weil-2stablished legal principles. As Indge Godhold noted, it mukes little sense
to deny appellate judges. who are enuusted 10 make much more jmortant
judzments. the authicrity to distinguish between cases that merit 2 fuli opilLon,
an urpublished vpinion, nr ao opinicn at all.*2 The ultimate disposition of
cases that present no issues of precedentizl valae ohould be substantially the
szme regardless of wiicthey un ouinion is written or published.

A decision accompanicd by reaseus shonld he the rule, ther than the
exception. Adding seirctive publication 0 tie lis: of epinion or<ions avail
abie to Florida avpchiaee judeges will not suarantee a written cpinion in every
case. It will, however. remove one existing obstacie by purmitiing judees to
write opimuens for the Lenzfit ot the parties witheut warrving ihat by doing
so an additional burden is Mwivg pliced on the lagal communits.

142, Morcover, tiie fez7 th ot such cores wil: Lie publistieJ in

snotiial reperters shoald
Jot prevent citation. The lilth Chwuits exper
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143. See supra note Bl.
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APPENDIX L

PROIGFED QURT RULE !N UPINION
WRITING AND PUBLICATION

1Vriting end Publication of Opiniuns

1. The Jistrict court may dispose of a case by:
2. Published opinion.
b. Unpublished opinion.
c. Dispusition-without opinion.

2. Published opinions. An opinion of the district court should be pullished if, in tie
judgment of the judges participating in the- decision, it is one that:

a. Establishes a new tule of law, alters or mulifies an cxisting rule, or applis an
established rule to 2 novel fact situation;

b. I:volves a legal issue of cuntinuing public interest:.

c. Criticizes existing law;

d. Rcsolves an apparent cendict of anthority; or

e. Involves an issue whose resolution is speciiically enumerated as being rubject to
review bv the Florida Supreme Court under Article ¥V of the Tlorida Constitutic:r. Concurring
or dis*enting opinions may be pub':.‘.shed at the discretion of the'author; if such an opinion
{s publishef' the majority epinion or disposition shll he published as well.

3. Ciuation of unpublished npinions and dispositions withouz opinien. An opinion
whiich i ret publicied may Le cited only if the person making reference to it provides the
court and opposing partics with a copy of the epinion. Dispositions without epiniontmu;y not
be cited for any precedential puvposes other than fnther proceadings tetwern Uie saipe
pariies. '

4. Uanolisbed opinions. If the judges participating in a decisinn 2gTee that the cate
daoes not meet the criteria <et oni L Subsection 2, Lur dewrmine that v written opinien

would etherwise be of value. the ouii niay dircet that such epiaion not be publisned.

5. Di:iosition without emicion. If the  indres participating in a decision 2gres that the

case «dwes not :eet the criteria set out in Subsection 2, and furthar agree:

a. That thie decision. an review is. not ecrancous and shonld he affirmed or approved,,

) ;;nd

b. That the basis af the decicion being reviswed, or of the court’s approval of zach

decision, is apparant on the face of the trial or appellate record. and
c. That a written cpininu wouk! he of ne addivional value, then the court oy
decide cuch case without a writien opinion.
€. all ditnositions of the conrt siwdl be matters of pubiic record.
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An Evah;ati'on of Limited Publication in the
United States Courts of Appeals: The Price
of Reform*

William L. Reynoldst
William M. Richmantt

In recent years, the caseload of the federal appellate courts
has grown alarmingly in both the number of filings and the com-
plexity of the issues presented for decision. In an effort to cope
with the pressures created by those increases, the courts have mod-
ified the manner in which they process cases in a number of ways.
Some changes, such as prehearing settlement conferences,’ have
relatively little immpact on the nature of the judicial process. The
effect of others, such as reduction in oral argument,? is more signif-
icant, for they alter the traditional method of judging appeals in
ways that may substantially reduce the quality of appellate justice.

One of the most dramatic of the recent innovations is the
adoption by many courts of rules that determine which opinions
should be released for publication.® In establishing criteria for pub-

* This study was sponsored by the Federal Judicial Center. Contract No. 9504-610-
17092.13. The views expressed herein do not necessarily represent the views of the Center.

We wish to thank a number of persons {or their assistance in this project. Alan Chaset
and Pat Lombard of the Federal Judicial Center and David Gentry of the Adminmstrative
Office provided ue with data and the background to understand it. Toni Sommers of the
University of Toledo provided invaluable assistance with statistical computation. David
Aemmer of the Ohio Bar, Lawrence Haislip of the Marviand Bar. and Susan Roesier, Uni-
versity of Toledo Colleze of Law class of 1982, provided research assistance. All unpubhlished
opinions discussed in this article are on file with The University nf Chicaco Law Review.

t Professor of Law, University of Maryland.

t+ Associate Professor of Law, University of Toiedu.

' Nee e g, Goldman, The Civil Appenls Management IFlon An Exper:ment in Appei-
late Procedural Reform. 78 Corus. L. Rev. 1209 (1478, Note. The Minnesnta Supreme

Court Prehear:ng Conference—An Empurical Eralugtion, 65 Mine Lo Rev. 1221 (19790,
* See generall: 2 ApvisORY COUNCIL POR APPELLATE JUSTICE, APPELLATE JUNTICE: 1975,
at 2-12 (1975) [hererinafter cited as APPELLATE JusTICE].

* This articie discusses publication only in the United States Courts of Appeals. Many
state courts also have adupted positions concerning unpublished cpinions, sometimes arous-
ing a good deal of controversy. See generally Kanner, The [ ‘npubiished Appeliate (Ipinion:
Friend or Fre?, 48 Cac. St1. B.J. 336 (1973); Newbern & Wilson. Kule 21: Unprecrdent and
the Disappearing Court, 32 Arx. L. Rev. 37 {1978).

On the question of publication generally, see P. Carrivaton, D. Meavor & M. Rosen-
BERG, JUSTICE ON ApPEAL 31-41 (1916) Chanin, A Survey of the Writing and Publication of
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lication the courts have been truly innovative; in spite of the piv-
otal role of the published judicial opinion in the development of
American common law, the selection of cases for publication has
rarely been the subject of publicly delineated criteria. The recent
formal decisions not to publish large numbers of opinions have
aroused concern that the quality of the work produced by the
courts will be adversely affected. That concern has in turn led to
considerable discussion of the merits and demerits of a formally
organized regime of limited publication.* Although the discussion
has been rich in theory, it has been relatively poor in data.®

This article attempts to fill that gap. It presents an empirical
assessment of the workings of the publication plans of the eleven
United States Courts of Appeals during the 1978-79 Reporting
Year. This is the first system-wide analysis of these publication
plans and their effect on judicial productivity and responsibility.

‘The article begins with a review of the background of publication

plans. Then, after noting the methods used in the study, we ana-

lyze the relation between the language of the plans and the publi- -

cation rates of the several circuits. Next comes an empirical assess-
ment of the costs and benefits of limited publication. Finally, we
propose a Model Rule for publication, designed to realize the bene-
fits of limited publication while avoiding some of its hazards.

Opinions in Federal and State Appellate Courts, 67 Law Lin. J. 362 (1974): Joiner. Limit-
ing Publicatien of Judicial Opinions, 56 JUTICATURE 195 (1972). .

* The authors of this article have written on limited publication in two other places:
Reynolds & Richman. The Non-Precedential Precedent —Limited Fublication and No-Ci-

tation Rules in the Uruted States Courts of Appeals. 78 CoLum. L. Rev. 1167 (1973) {here- .

inafter cited as Non-Precedential Precedent); Reynolds & Richman, Limited Publication in
the Fourth and Sizth Circuits, 1973 Duxe l.J. 807 [hereinafter cited as Limited
Publicatien].

A bibliography on pubiization in federal appellate courts would aiso include the follow-
ing: Hearings Liefire the Commession on [levision of the Federai Appellute Court System
{2d phase 1974-75) {hereinafter cited as Hearingsl Gardrer, Ninth Circunt's Unpublichrc
Opinwins: Denial of Foual Justicee, 61 A.B.A.J 1224 119750 Note. U nreported Decisions 17
the United States Churts of Appeais. 63 Cornert L. Hev 125 (1977): Comment. A Sncke
in the Path of the Lew The Seventh Circuit’s' Non-Publication Rule, 39 U, PiTr. L. Rev.
309 (1977).

* There have been severai puhlications that, while not empirical, are at least anecdatal.
They riview the unpubiished opinions of a particular court and argue that seme or many of
th*m should have Leen pullishind. See, e 2., Gardner, supra nute 4; Comment, supre note 4.
Limited lublication. supra note 4, 18 an ewpirical study but it is limited in scope, cover:ng
only two circuits and decisions over roughly three months. See aiso Remarks of .John P.
Frenk, Ninth Circu't Jludicial Ceonfersnce tJuly 29, 1978) (unpublished study of 50 unpub-
lished opinions) (cn file with The {‘ajversity of Chicego Law Review).
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I. BACKGROUND .
. A A Perspective on Publication

In order to appreciaté the importance of the limited publica-
' tion debate, it is necessary to understand both the role of publica-
! tion in American law, and past publication practice. The reasoned,
T . published appellate opinion is the centerpiece of the American ju-
diciary's work. The rcasons for that prominence are not hard to
understand, for they inhere in the role of appellate judges in a sys-
tem of ccmmon law,

The rule of precedent is fundamental to the common law.* In
order to ensure consistency, judges explain why they decided as
they did and why apparently similar cases were not thought to be
controlling. Because opinions make law, these explanations must
be readily accessible to interested persons. Their public availability
is necessary to guide both the persons who may be affected by the
law, and the judges who will apply that law to future disputes. The
opinions of appellate courts naturally have special significance be-
cause of their position in the judicial hierarchy, and because the
workload of nisi prius courts has made it increasingly difficult for
them to issue polished opinions that contribute to the growth of
the law. ‘

Against this backgrourd, it is surprising that the expectation
of a reasoned and published decision is a relatively recent one.
Viewed in historical perspective, limited publication is hardly a
radical idea; until recently, case reporting has been a haphazard
enterprise. English cases have been officiallv reported only since
1865, following a long history of selective reporting by legal entre-
preneurs.® Similarly, American reporting; virtually unknown until

: * The propositiona in this paragraph should, of courve, he familiar to every American~
lewver. See peneralis H. Hart & A Sacks, Tup Lnoat Process: Basic Prosigss v jug
MAKING AND AFPLICATION NF Law itent. od. 19081 Huimea, The Path of the Law, 10 Harv.
L Nrv. 437 (1897 Wechasler. Tiward Neutral Principies of Censtitutionc! Law, 73 Harv
L. Rev. 2 11953; One of the authors of this erticle hos set {urih hils views on the subject n
mare detail in W. RevNoLps, Juniciar PROCESS IN & NuTsient (19505,

* See generally B. WarkFr & M. Waker, Tus Fxcrisn Lecag Systev 138-41 (dth ed.
1976), which criticizes the entire reportin} svstem for its “informality.” Ocial English re-
posting today pruduces the Lauw I-fcpnris under the aegis of the Incorporates Councii of Law
Reporting for Engiand and Waies. There also ar- unatficial reporters, the most faminar of
which is the All England Law Reports. .

* The first English reports are the Year Bjuks, which hegan, perhaps as 8 kind of early
legal newspaper, in the reign of Edward 1. See T. Prucx~ert, A Concisz History or Tie
Common Law 269 (5th ed. 1956). Private rceporting developed with the end of the Yecr
Books in- 1537, The quality of the privete reports varied greatly. Hoidsworth cailed Sir x
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the start of the nineteenth century,” was long the province of pri-
vate venturers. Indeed, private reporting centinued in at least
some federal courts until well after the Civil War.'® These publica-
tions only gradually came to reflect an appreciation shared by
judge and reporter concerning the form and content of the re-
port.!* Today, of course, legal reporting is dominated by the West

sames Burrow (1701-1782) the “connecting link™ between “"old” and modern reporting be-
cause Burrow strove for completeness and accuracy. 12 W. HoLbswoRrTH, A HisTOky oF EN-
aLisH Law 110-12, 116 (1939).

* Apparently there is no general work on the historv of publication in the United
States. Fohraim Kirby's 1789 volume of Connecticut Reports was the first reporter pub-
lished in this country, see L. FriepMan, A HisTory o AMERICAN Law 282 (1973), although
modern historians have unearthed and published reports of colonial cases. See, eg., D. -
BoorsTin. DEraware Cases 1792-1830 (1943): ProcEEDINGS OF THE MARYLAND COURT OF AP-
PEALS 1693-1729 (C. Bond ed. 1933). Hence the comment, “Historians actually know more
ahout colonial case law today than could have been widely known in colonial America.™
Johnsen. Juhn Jay: Lauwyer in a Time of Transition, 1764-1775, 124 U. Pa. L. Rev. 1260,
1264 n.17 (1976). Another example uf enrly publication is found in Marviand, where a court
reporter and a young attorney began publishing colonial Maryland cases as a private ven-
ture in 1809. See C. Bonp, THE CoURTS Oop APPEALS OF MarvLAND: A History 111 (1928).In
contrast. publication in Massachusetts began with authorization from the legislature in.
1804. W. NFLSON, AMERICANIZATION OF THE Common Law 168 (1975). Publication of New
York cases began in 1794. Johnson. supra. at 1264 n.17.

Publication of Supreme Court opinions did not hegin until the second volume of Dal-
las’s Repurts was published in 1798. Even then progress lagged: although the third volume
appeared in 1799, the fourth wes held up until 1807. Other sources for Supreme Court work,
such as newspapers, apparently were unsatisfactory. See .J. GOEBEL, ANTECEDENTS AND BeE-
GINNINGS TO 1BUL. at 664-65 (History of the Supreme Court of the Uniied States, vol. 1,
1971).

'* Samuel Blatchford, both district and circuit judge before juining the Supreme Court,
reported Secnnd Circuit decisions untii 1887 when the Federal Reporter, begun several
years earlier, put him out of business. See M. ScHick, LEARNED Hann's CourT 44 (1970).

"' When Roger Taney became Chief Justice. for example,

{t]here was widespread disagreement . . . as to the subject matter to be included in the

reports . . . . The question was much discussed in law journais. . . . Reviewers varied

al rhe way frum those who wanted to save muney for lawvers by limiting pubiication to
selected opinivns, to those who advocated publication of all opininns together with ar-

guments of cvunsel and. other relevant documents. .

C. Swiviitr, Tug Tasey PERIon. [=35.64, et 295 (Historv of the Supreme Court of the
United States, voi. 4. 1974)

Stangards were quite lax. even for Supreme Court reporting. Errors abounded. and
semetimes the reporter faiied to inciude diszenting opimans Ja  at 300-02. Justice Story
found it commendabie that reporters corrected grammatical and typographical errors. See
id at 294 30 Benpamin Howard, in the first volume of his Reports (184:3), “resorted to
whut sgemed an amazing example of bad taste by advertising his availabnhity for the argu-
ment of cuses.” Id at J08

Uneven reporting requized thet buth state and federal reports he regularly reviewed in
the law reviews fur qualitv and (overage. See, e g., 8 Am. L), 273 (1848) (New Jersev): 1 AM.
L. Rec 60 (1953) {Second Circrit).

Full and accurate reporting depended upon the development of a tradition of full and
complete judicial explivation of the decisiun. This is a relstively recent development. Lord



Publishing Company. It routinely publishes all opinions sent to it
by the circuit judges in accordance with their respective publica-
tion plans.'?

Limited publication, then, is not new. What is new and radical
is the notion that the judges themselves should be controlling ac-
cess to their work by means of systematic publication plans. The
publication plans of the federal courts of appeals collectively re-
present the most ambitious systematic effort 'to reconcile the con-
flict between the costs and benefits of full publication.

B. The' History of the Circuit Plans

The movement toward the present circuit court publication
plans began in 1564, when the Judicial Conference of the United
States recommended that the federal courts authorize “the publi-
cation of only those opinions which are of general precedential
value.”"® Eight years later,”* the Board of the Federak Judicial
Center proposed that each Circuit Council establish plans that

Coke advised that “wise ani learned men do before they judge labour to reach to the depth
of all the reasons of the case in question, but in their judgments express not any.” 3 Co.
Rep. v (J. Thomas ed., London 1826).

A look through state reports around 1800 reveals what to the modern reader is a star-
tling lack of explication among courts of last resort. In Maryland, for example, the Court of
Appeals often decided cases without an opinion until e statute requiring them wes enacted
in 1832. Lower courts were more prone to give reasons in vrder that their decisions could be
properly reviewed on appnal. C. Bonp, supra note 9, at 139-40.

Bv the mid-nineteenth century, however. a number of states had imposed. either
through their constitutions or by statute, a requirement that appeilate decisions be rendered
in a written apinion. See Radin, The Requirement of Written Opiniens, 18 Caurr. L. Rev.
456 (1930). That such development might not be whally saiutary was foreseen by Junathan
Swift: ‘ -

It is a maximum {sic] among these lawvers, that whatever hath been done hefore
may lezally be done again; and therefore they take speciai care to record all the deci-
siona formerly marle ugainst common justice and the general reason of mankind. These,
under the name «f nrecedenta, thev produce as authoritiea to justify the most iniqui-
tous opimons. and the judges never faii of directing accurdingly.

J.Swirr, GurinrFr's Teaviers 083 (Modern Library ed. 19310 (Ist ed. Lordon 1726).

' Wedt publishes onlv epinions -des.ig"\abed for publication by the several circuits. Let-
ter o authors from Jamea P. Coreon, Mansgirg Editor, West Publishing Co. (May 23, 1980)
(on file with The University of Chicego Law Reviewi. Severai federal courts ez, the Tax
Court, the Court of Military Appeals) have their own reporter; the Courts of Appeals do not.

Unpublished opinions may be “published™ in other spurces. such as specialty reporters,
or placed in the memory of a computerizéd legal reseszch system such as LEXIS, sece text
and note at note 30 infra.

* [1964] Jupician ConFerence or THE UNITED STaTES REPORT L1

' Some of the circuits, in the meantime, had made some nronouncements in case law
on the prablem of unlimited publication. E.g., Jones v. Superintendent, Va. State Farm, 465
F.2d 1091 (4th Cir. 1972).
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would limit publication and forbid citation of unpublished. opin-
ions.'® Later that year, the Judicial Conference endorsed the-
Center’s proposal and directed each circuit to devise a publication
plan.'® In 1974, the Center published a Model Rule for publica-
tion,!” a proposal that has been the model for the publication plans
of a number of circuits. Meanwhile, the circuits, responding to the
Judicial Conrference directive, had each sent a proposed pubiica-
tion plan to the Conference. The Conference applauded the diver-
sity of these plans, for it meant that there would be “11 legal labo-
ratories accumulating experience and amending their publication
plans on the basis of that experience.”’® Little has changed since

'* Boarp oF THE FEDERAL JubiciaL CENTER. RECOMMENPATIUN AND REPORT TO THE
APRIL 1972 SESs10N OF THE JUDICIAL CONFERENCE OF THE UNITED STATES ON THE PUBLICATION
of CoURTs oF AppeaLs OpiNions (1972): The various groups mentioned in the text are de-
scribed in more detail in Non-Precedential Precedent, supra note 4. at 1170-71 & nn. 18.
25, 26. . . '

i* [1972] JupscraL CoNFERENCE oF THE UNrTED STaTES REPORT 33. -

" ApvisorY CoUNCIL FOR AFPELLATE JusTice. FJC Researcn Serigs No. 7.4.2, Stan-
LARDS FOR PUBLICATION OF JubiciaL Opivicns {19735 [hereinafler cited as STanparps). The
deveiopment of these Standards is discussed in more detail in Non-P-ecedentiul Precedent,
supra note 4. at 1170-71 & n.23. The Model Rule provides:

1. Standa:d for Publication ’

“An cpinion of the (highest court) or of the (intermediate court! shall not be desig-
nated for publication uniess: )

a. The opinion establishes a new rule of iaw ur alters or modites an existing rule;
or

b. The opinion involves a legal issue of continuing public interest: or

c. The «piniun critizizes existing law; or

d. The opinion resolves an apparent conflict of authority.

2. Opinions of the court shall be published only if the majority of the iudges partici-

pating in the decision find that a standard for publication as <et out in sectien 11) of

this rule is satisfied. Concurring opinions shall he published only if the maj.nty opin-
ion is published. Dissenting opinions mayv be pubiished if the dissenung judue deter-
mines that a standard for publication as set out 11 section (1) of this rule i< satished.

The fhighest court) may order any unpublished opinion of the tintermediate conrt) or

a concurring or dis-enting optmon in that conrt published.

3. If the <tandard of publication es set out 1 sectinn 1) of the rule s <ati~hed as to

unly a part of an opinen, only that part shall be pubiished.

4. The judges who deride the case shall consider the question of whetner or not to

publish an apiniun 1n the case at the conference on the case hefore or at the time the

WTiling assigrniment is made, and at that time, if appropriate, they sl.all mare a tenta-

tive decision not w publish.

5." All opiniuns that are not found to satisfy e standard for publicatior: as prescribred
by section (1) of this rule shail be marked, Not Designated fur Publicatien. Dpinions
marked, Not Designated for Publicatiun, shall not be cited as precedent™hs any court
or in any brief or other materials presented to any court.

'* [1974] Juniciat Conrerrnce or THE UNiTED STaTEs Report 12. While the Judicial
Conference studied publication, the Commission on Revision of the Federal Court Appeilate
Svsiem (chaired by Senator Hruska) also fooked ut the prublem. Although the Hruska Com-
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1974. Although the Judicial Conference left the circuits’ publica-
tion plans in a state of experimentation, there has been little effort
to assess the results of those experiments either by scholars'® or
the federal judicial establishment.?®

C. The Pros and Cons of Limited Publication

The justification for iimited pubiication rests on three prem-
ises: first, there is no need to publish all opinions; second, full pub-
lication is costly; and third, judges can effectively determine when
an opinion need be published. Each of those premises can be dis-
puted. In addition, several distinct counterargurnents can be ad-
vanced against limited publication.?

1. Dispute Settling and Lawmaking. Comrnon law opinions-
have two functions: they settle disputes among litigants and, in do-
ing so, sometimes make law.*® Not all opinions, even at the appel-
late level, make law. Opinions may only reaffirm well-settied prin-
ciples. These, the argument runs, need not be published, for
society has no real interest in them. Such decisions are important
to the litigants, but not to anvone else.

This argument is flawed by its reliance on a view of judicial
lawmaking as the statement of mechanical rules rather than prin-
ciples extracted from the decisions of cases read in their factual
context. When judicial lawmaking .is'viewed in that light, it can be
seen that all decisicns make law, or at least contribute to the pro-
cess, for each shows how courts actually resolve disputes. Applica-

. mission recommended the adoption of limited publication and noncitation plans. the Com-

mission deferred to the Judicial Conference concerning details. Conaussion ox Kevision or
THE FEDERAL COURT APPELLATE SYSTEM, STRUCTURE A%D INTERNAL I’ROCEDURES: RECOMMEN-
DATIONS FOR (CHANGE 50-52 (1973) Thereinafter cited as HrRuska RrpPorT]. The tectimony of
judges. lawvers, and academics before the Commissinn providea vezluahle insight nn the
que««inn of selective pubiication and nnmiuuinn. Sre Hearinzs, supra note 4.

See text and notes at notes 3.5 supra.

* Indeed, even the useful Publication Flans feoorts prepared by the Admincustive
Ofice of the United Statea Courts for the vears 1972 thriugh 1977 have been terminated,
which suggests that the plans may have come to be considered permanent. The Fublication
Plans Repurts were prepered fer the Subcomm:ttee on Federai Jurisdiction of the Commut-
tee on Court Administration of the Judicial C:.nference of the United States. See Non-
Precedential Precedent, supra nowe 4, at 1173 n.2{. 8s far as we know, these reporta re-
present the only effort sponsored by the entire federsi midicial ectablishment to evaluate the
workings of the pians. The Ninth Circuit, however, did sponsor a limited study by John
Frank of publication in that circuit. See Remarks of Jokn P. Frank, supra note 3.

" More detailed discussion of the material in this section can be found in Non-Prece-
dential Precedent, supra note 4, at 1181.85, 1187-94, 1199-1204.

" See H. Hart & A. SAcke, supra note 6, at 396-97.
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tions of general principles in specific contexts clarify the scope of . i

the principles. At the same time, such applications demonstrate
whether the principles are actually followed by judges in routine
cases or are simply ‘““paper rules.” useful mainly for display. The
unavailability of decisions thus reduces our ability to understand
the principles relied on by the court.

2. The High Cost of Full Publication. The second premise of
the argument for limited publication asserts that excessive costs
are associated with full publication. Those costs fall into two cate-
gories, one linked to the preparation of an opinion, the other to its
consumption.

Preparing opinions is a large part of a judge's workload. More

time must be spent if the opinion will be published—to allow more
proofreading and prose polishing, for example. More-effort also is
required to ensure that the opinion contains no loose language that

can return to haunt the court in a later case. Eliminating these-

costs can help judges cope more effectively with heavy workloads

with little or no diminution in the quality of justice dispensed. Or’

so the argument goes. Although the idea seems plausible it has
never been verified empirically.*? :

The second part of the excessive cost argument focuses on the
cost of full publication to the consumers of opinions. To American
lawyers this is a familiar problem. “The endless search for factual
analogy”® runs up the bill of the conscientious attorney with little
or no gain in the refinement of legal principles. Law libraries and
their budgets are strained to the breaking point and bevond. The
bar looks with envy upon England, where the reported case law
fills but a few volumes a year.>® These are real concerns, yet it
must be remembered that even cumulative opinions have value.
They czn suggest how firm a line of precedent may be, for exam-
ple, or indicate problems in the application of articulated prece-
dent, or even show ihe divergence of a rule from the expectations
of those to whom it is addressed. Thus, value can be found in pub-
lishing any opinion; the real question is whether the associated
costs are too high. -

1]

»

" We know of only one effort to do so, end it is unrelishle. See Non-Precedential Fre-
cedeat, suprn note 4, at 1183 n.95 (diecusaion of a study of time allncation in the Third
Circuit); ¢f. test cnd notes at notes 59-67 infra (findir.z that evidence is at best inconclusive
a3 to increased productivity).

* STANDARLS, supra note 17. at 17.

* In 1979, for example, the All England Reports comprised three volumes.
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*3. The Early Decision Not to Publish. Many of the cost sav-
ings associated with limited publication would be lost if judges
made the decision not to publish only after the opinion had al-
ready been polished and made ready for public consumption. An

~ earlv decision not to publish entails significant costs, however, for
value inheres in the actual writing of the opinion. For meny au-
thors, writing about a subject helps them to develop their thought
on the topic. Furthermore, if an opinion in support of a decision
simply “will not write,” the conscientious judge is forced to recon-
sider the decision.? The danger here is that the decision not to
publish will affect the reasoning or even the result.

Another major problem with an early decision not to publish
centers on the ability of & court to predict, eerly in the judicial
process, that its opinion will not make law. The ability of judges to
do so is by no means self-evident. If the prediction process is im-
perfect, the legal community will have lost access to opinions-it.- -
should see. ' _ ' . )

4. Further Arguments Against Nonpublication. Limited -
publication can be attacked even if the above premises prove true. '
First, limited publication reduces judicial responsibility by remov-
ing the constraints that siare decisis places upon the court. The
concept of precedent cautions as well as governs. If an opinion is
not to be published, unwise things may be said without fear that
the corpus juris will be adversely affected. Judicial responsibility
also may be diminished if courts use the nonpublication list as a
respository for troublesorme cases presenting issues the court does
not wish to address in public. Again, nonpublication may permit
-judges to approach their jobs more routinely, without the real
thought and effort that precedential decision making requires. The
final counterargument to limited publication recognizes the role
played by the availability of opinions in helding judges sccount-
able for their actions. If “[sjunlight is said to be the best of disin-
fectants.”*" then limited publication mayv permit sores te fester.

5. A Word os Citation Practices. As part of their approach
to limited pubiication, seven of the circuits prohibit citaticn te an
unpublished opinicn, and an eighth discourages the practice; only
three circuits permit free citation~of such opinions.?® The prohibi-
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** Hearings, supra nute 4, at 735 (testimony of Professor Terrance Sandsiow). Sve also
note 151 nfra.

'™ L. Branpris, Orurr Prorie's Money 92 (1914)

™ The seven rules prohibiting itation of unpublished opinions are D.C. Cia. R. 8(f);
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tion of citation is part and parcel of the limited publication ap-
proach, for without such rules its goals could easily be frustrated.
If citation were freely permitted, both litigants and judges would
be unable to realize the potential time savings from not having to
read unpublished opinions.*® In addition, the prohibition on cita-
tion is necessary to prevent unfairness arising from the ability of
well-heeled litigants to monitor, store, and use unpublished opin-
ions more readily than other litigants.* '

The perception in seven circuits that a noncitation rule is a
necessary aspect of a limited publication plan therefore seems sub-
stantially accurate. We have doubts, however, about the efficacy of
noncitation rules. The hidden problem is whether the judges and
their staffs adhere to the rule. We have found few opinions refer-
ring to unpublished opinions, indicating at least facial compliance
with.the noncitation rule. Stilt; some uneasiness persists, based on
the intuition that not everyone who is aware of how cases have
been decided will refrain from using that knowledge in later litiga-
tion. Our concern centers on pro se civil rights and habeas corpus
cases. To the judges and cierks- who handle those appeals, reliance
on unpublished decisions—*“non-precedential - precedents’™®!
—must be inevitable. The caseload is large, and there is often a .
previous decision squarzly on point that provides a tempting re-
search tool. Yet many of these cases are frivolous and hence go

1st Cre. R, 14; 20 Cir. R. 0.23: 6Tn Cir. R. 11; 7t Cir. R. 35(b)(2)(iv); 8tu Cir. R. app.. 9TH
Cir. R. 21ie). Neither the Third nor the Fifth Circuit addresses the citation issue. Qaly the
Tenth affirmar:vely permits citation, 10TH Cir. R. 17(c); opposing parties must be served
with a copy of any unpublished opinions that will be used. The Fourth Circuit permits but
discnurages aitazion. 4™ Cir. R. 18(d)(ii)-(iii).

** See Nun-Precedential Precedent, supra note 4, at 1186-87. This is especially true
given the pubiicetion of “unpublished™ opinions in unufhcial specialty reporters and the
recently develeped computer svatems such as LEXIS, msking them availahle {ur generai use
1f e1taaan s pe"’med

* ]d. at i 'THe ahlhl\ of courta to controd c1rculnuon nf unpubhuhod npmmN has

J“ Is murur} hank pumorle(‘ly contains onl) puhhshable opinions. see let;er from
Buzz Iteed. Meed Data Central (Apr. 25, 1981} ton file with The I niversity of Chicago Law
Review), several of the unnublished opinions discussed in this article are availabie on the
swatem®See, <& Burrison v. New York City Transit Auth., No. 78-7536 (603 F.2d 211) f2d
er ‘Mer. 29, 19°3): Moorer v. Grithn, No. 77-3580 {536 F.2d P44| (5th Cir. Oct. 12, 1378);
United Siates v. Vera, No. 77-5363 {582 F.2d 1281] (6th Cir. Julv 10, 1975). All of these
cases appear in the Federai Reporter (2d), but only as parts of tables of unpublished opin-

-ions. These-opinions are availabie oniv to those able to pay for the service. Such limited

circulation exacerhates the problem of unequal accesa.
» The phrase comes from Judge Robert Sprecher's testimony befare the Hruska Com-

mission. Hearinez, supra note 4, at 537,
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unpublished.®® The result may be reliance on a substantial research
library or “issues file” that is unavailable to the litigants.’®

D. A Necessary Note on Workload

- The following sections analyze various problems associated
with limited publication plans. Reflection upon those issues must
include consideration of the difficulties that led the courts to adopt
the publication plans: the increases in the volume and complexity
of the work of the federal courts.

Apocalyptic commentaries on the workload of the United
States Courts of Appeals are not hard to find.3* Their very famili-
arity may rob them of some of their impact. Examination of the
product of the circuit courts over even a short period lends some
perspective, dramatically bringing home the overload.

This study covered the year ending June 30, 1979 o that
time, the eleven circuits terminated 12,419 cases following judicial
action.>® During that period there were 97 circuit judges.’® On aver-
age, each of those judges decided about 1.2 cases per working
day.®” For each vote a participating judge must have done some

3 See text at note 148 infra for the tendency to permit a disproportionate number of
opinions in such cases to go unpublished.

* Hearings, supra note 4, at 837 (testimony cf Judge Sprecher).

* A sample of these nlarming recitations can be found in NLRB v. Amalgamated
Clothing Workers, 470-F.2d 9€6 (5th Cir. 1970); Hruska ReporT, supra note 18, at 55; Ha-
worth, Screening and Summary Procedures in the United States Courts nf Appeals, 1973
Wasn. U.L.Q. 257.

* That figure is obtained from statistical data supplied by the Administrative Office of
the United <:ates Courts (Sept. 24, 1980) (on fle with The University of Chicago Law Ae-
view) [hereinafter cited as Statistical Data), by adding the tntals from Tabies 1P (total
published opinions) and 5U {total unpublished opinions). See note 4% infra for explanation
of the term “with judicial action.” The tnatal number here duex nut inciude consulidations,
i.e.. cizes that have s#narate docket numbere but are hriefed. argued. or decided with other
cases tn one proceedirg. Induding consolidstions the wtal 1 15,053, (Conselidations esu.
mated ps 17.5'7 of the total number nf cases terrcinated, in accord with ADMINISTRATIVE
OFFicE of THE UNITED STaTES CourTs, 1973 ANNUAL REPORT OF THPR DIRECTCR 51 |hereina!l-
ter cited as AnnuaL Reront})

.* The actual number of authorized judgeships in the United States Circuit Courts was
132, but 15 judgesh'pa were unfilled. See ANNUAL REPOKT, supra note 33, at 44.

* The 1.2 figure waa coraputed as follows: Because circuit judges tvpicaily sit in panels
of three, in order to determine the *oial number of judicial votes cast to decide the 12,419
cases, that figure must be multiplied by three: thus there were 37,257 voutes cast during the
fiseal vear. Qf thuse votes, 77.87 were cast by active circuit judges {the others were cast by
visiting-and by senior cir-uit judges, see id. at 50), a total of 28,986. Aseuming 250 warking
deys for cach of the 47 active circuit judges. the total number of “judge-days” in fiscal 1378-
79 was 24,250 Simpie division then shows that the average active circuit judge decided al-
must 1.2 cases per dav. (It shuuld be noted that in some proceedings. motions to reduce or

.
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e reading and research.®® If all he read were the briefs, staff memo-

' randa, and record in each case, his workdays would be full. In ad-
dition, the judge must draft opinions for publication, read the
drafis of other judges’ opinions, participate in conference, and hear
arguments. Each judge must try to keep current on developments
in the law, run his staff, help administer his circuit, perhaps serve
on professional committees, and so cn.

The point of this fairly dreary exposition is that the object of
this article is not to criticize the judges. Their dedication and in-
dustry is beyond question. We aim only to examine and evaluate
one technique that judges have used to streamline their workload.

The next three parts of the article report the empirical study.
We begin with a description of the methodology used in the study.
We then examine the relation between publication frequency and
the content of the several publication plans. Finally, we discuss the
costs and benefits associated with limited publication: What do the:

- judges gain from nonpublication? Are there any drawbacks associ-
" ' ated with those gains? Are there ways to minimize the costs while .
"t realizing most of the gains?

II. THE Stupy: Mzmonox_.ocv

Our assessment of the impact of the publication plans on the
decision-making process of the courts of appeals is based on a
. study of the published and unpublished opinions of those courts
during the 1978-79 Reporting Yesr.*® Reviewing the material pub-

grant hail, for example, circuit judges may act singly. This means the average stated above
i8 sumewhst high.)
Average figures. of courre. conceal peaks and valleys among the circuits. In the Fourth

- Circuit, fur in:*ance, 1225 cases were decided hy judicial action. Mult:plication by three
yields a total cf 3708 votes. Redncing that figure by 20 for votes cast by seninr and visit-
ing judges vields 2966. Seven gctive judges provided 1757 judge-days over the assumed 250
working dave, and thus neerly 1.7 decisions per day for each active circuit judge.

- In the Diatrict of Ceolumbia Cireuit, by contrast. the number of rases decrded after judi-
cial actinn was RS9, produring 2097 tosai votes. This figure must be reduced by 2077 to
acccunt for the contributinn of visiting and senior judees. The result of that reductinn, 1RA3.
when divirded by 2200 tntal judge-days (Y judres tunes 259 working davs) vield« neariy .74
decisions per judge per dav. Percentages of votes cast by active circuit judges are from id at
51. Cases decided ner circuit ia coanputed from Stetistical Datn, supra note 5. Tabies 15,
5U.

¢ Suine cases naturally prerent fewer problems than others: manv are frivolous. For a
conscientivus judge, however, even thnie present demands on his time. The judge who
wishes to superisc even ininimally the work of the statl attorneys and his own law clerks
must spend some time on even the mo<t (rivolous appeal.

* The Reporting Year ran from July 1, 1978 thmuzh June 30, 19 9. For the atatistics



lished during that period was relatively straightforward; we used
all appeal-dispositive documents—*‘opinicns”*®—found in the Fed-
eral Reporter (2d) for that year.** Choosing the unpublished mate-
rial involved somewhat more selectivity because the Administra-
tive Office of the United States Courts (the administrative and
record-keeping agency of the federal judiciary) distinguishes be-
tween appeals terminated by judicial action” and those termi-
nated “without judicial action.”** We studied only the former
group, because we did not want to include consent decrees, affir-
mances or reversals by stipulation, or out-of-court settlements.*®
Those types of dispositions present only bookkeeping problems to
the judges, and do not reguire any real exercize of judicial ability;
their inclusion in the study, therefore, would obscure the nature of
what judges in fact do. Accordingly, the total population for this
study included all terminations that were published,** and all un-
published terminations that were by “judicial action.”** TFahle 1

records the population of published and unpublished opinions used

in the study.

kept by the Administrative Office of the United States Courts for that period, see ANNuaL
REePoORT, supra note 35, at A-1 to -175. .

* “Opinion” is a generic term. The several circuits refer to their written products by
many different (and at times inconsistent) labels. Included in the term “opinion”™ for our
purposes are what some circuits would call npinions, memoranda. per curiam cpinions, cr-
ders, judgments, and judgment orders. :

* A list of “Appeals Terminations™ was furnished us by the Administrative Office. All
information compiled by the Office and, in turn, all the information that we used in the
studv was campiled from records kept by the individual circuiz ccurt clerks on a form
known as "J.8. 34 Appesls Disposition—Termination Furm™ (an file with The University of
Chicazo Lau Reuiew) (hereinafter ciind as J.S. 34). In order Lo generate the list of published
appeals terminatinns, we aelected all terminations whose J.S. 34 furms contained checks in
positions 1. 2. or 3 in box 13 (“Opinion™).

** See the .J.5. 34 furm, boxes 3 and 10 (termination by judicial action), and box 11
{terminatinn without judicial action).

* Nevertheless. we found a fair number of decisions labeled “judicial action™ that were,
in fact, voluriary diemissals and the like.

** A toral of 4737 terminations were published Thirtv-eight terminated appeals were
recorded as “published” but as net involvang “judicial sction’, we therefore exciuded them
from the study for reasons explainad in text and note &t note 43 supra These inconsistent
designations probsbly were the result of a reporiing error. In any case, their number is
ingignincant. .

*¢ This procedure differs from the Administrative Otfice’s typical record-keeping habits
in one important reapect. For many purposes (s g, recording reversal rates and scparste
opinion rates), the Office uses as ite relevant twtai dieposition population the set of appeals
dispositions that occurred after oral hearing or submission upon the briefs. See, e.g., AxNuaL
RerorT, supra note 35, Table Bl. For most of the same purposes, we chese the larger popu-
lation nf appeals terminated “hy judicial action.” The difference between the two popuia-
tions is that many cases docketed in the courts of appeals are terminated without argument
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TABLE 1

PubLisHED AND UNPUBLISHED OPINIONS

Circuit Published Unpublished .. Total
D.C. ' 194 505 ' 629
First 214 147 361
Second , 359 563 - 822
Third ' 219 591 1210
Fourth 346 890 1228
Fifth 1385 978 : 2363
Sixih 340, e v 908 1248
Seventh 325 » © 736 1061
- Eighth 448 209 | 657
Ninth 618 1238 1856
Tenth - . 28! 535 £06
Tom] 4699 7720 12419 .

Source: Statistical Deta, supra note 33, Takies 1P. SU.

or suhmissicn upen ©ritten briefs. Some of these nevertheless are terminations “hy judic ial
action.” Examples are motions for summary atfirmance, wnotions for stavs, ana moetions for
bail reductions. These rases typically invoive some written argument to the court: however,
they are riot reported as “submitt.d upon written bricfs” unless the “brief” is the formsl

- Lrief ~orremplated in Fen. R. Apr. P. 28. Tclephone conversatine with David Gentry, Re-

seerch Analyst, Administrative Ofice of the Unired States Courts (Juiy T4 189R0). We rea-
soned that the larger pupuiztion of appeals (>rminated by judicial action™ was more appro-
priate f:r our study than the smaller set of appeals terminsted “after erpument o
submissicn” because the larper group more clusely reflects the towl case-terminating wiurk
of the judges.

In the course of onr stndy, it hecame sprarent that the totai number «f apinions indi-
cated as unpublished on the J.S. 34 [urms compiied by the Administzative Olice included
a few ©j.inions that actially were nublivhed. This could be the resuit cither of errurs by the
ciréuit ruurt clerk in filling cut the J.S. 34 forms, or of reversais of ariginal decrsions nGt to
publish. Because it was impracticai for us t» verify independiently that eech nt the nearly
8000 “unpublished™ opinicns con the list sup; llad by the Adminutrative Office was unpuo-
lished. we did not correct for these factors. We have no reason to believe that exciuding
thsse npinions wauld significantly decrease the population size, particularly bhecause coding

Y



III. REesuLTs oF THE STuDY: PUBLICATION PLANS AND
PUBLICATION PCRFORMANCE

The fundamental empirical question concerning the publica-
tion plans*® is whether they have any effect at all on the decision to
publish. Do the judges actually pay attention to the plans? Fortu-
natelv for the analyst, both the contents of the puLlication plans
and the extent to which publication is lisnited vary widely among
the circuits. Differences occur along several lines—the specificity of
publication criteria, the existence vel non of a presumption sgainst
publication, and the maker of the publication decision.*” This sec-
tion examines the effect of those differences on the circuits’ actual
publicaticn hehavior. Table 2, which reports the percentage of
published and unpublished opinions in each circuit, will fecilitate
that examination.

at A% S0 4 Tl A MUAE ZR JR  WTO IS XTI I

TABLE 2

PercenTAGE OF OPINIONS PUBLISHED

4

(R RRATE B R T
!

:;: Circuit Published () Unpubiished (5%}
i bpc - 2.5 72.0
First 59.2 ' 40.7
Second ' 33.9 81.1
Third . 18.1 81.9
Fourth 28.0 72.0
Fifth 58.6 414
Sixth o 27.2 : 2.8
Seventh 30.6 €9.4
Eighth 68.2 31.8
Ninth ‘ : 333 66.7
Tenth 311 62.9
Average 383 61.7

Sotrcy: Calcuicted {rom the dats in Tebie 1 su;-a.

>

errcr presumably would be randomly distributed, with approximately equal numbers of un-
published opinions coded us published and publizhed opiniens coden s unpublished.
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A. Specificity

One aspect in which the plans vary widely is the specificity of
the standards that guide the publication decision. Some plans es-
tablish criteria that can only be described as vague. The Third Cir-
cuit, for example, prescribes publication only where “the opinion
has precedential or institutional value.”*® Other circuits have spe-
cific publication criteria. The Ninth Circuit Plan, for example, pro-
vides for publication of an opinion that

(1) Establishes, alters, modifies or clarifies a rule of law,

or
{2) Calls attention to a rule of law which appears to

have been generally cverlooked, or

(3) Criticizes cxisting law, or

(4) Involves a legal or factual issue of unique interest or
substantial public importance, or

) (5) Relies in whole or in part upon a reported opinion in

the case by a district court or an administrative agency, or

(6) Is accompanied by a separate concurring or dissent-
ing expression, and the author of such separate expression
desires that it be reported or distributed to regular
subscribers.*®

** All of the circuits have limited publication plans. In addition, ell but one have lnacal

rules chat 2ddress the question. A circuit’s position on limited publication thus can be deter-
mined only by Inoking at both its plan and any relevant local rules. The following are the
relevant ruies: D.C. Cir. R. 8(f); 137 Cir. R. 14: 2p Cir. R. 0.23; 471 Cir. R. 18; 5tn Cir. R.
21; 6 Cir. R. 11; 7ti Cir. R. 35; 81 Cir. R.'14; 911 Cia. R. 27; 107H Cir. R. 17. In the
Second, Fourth, Sexventh, Ninth, and Tenth Circuits, the publication plan consists simply of
the text of the ruie. In the Third Circuit, there is no relevant local rule. but onlv a pubiica-
tien plan. In the nther Gve cireeita, the publication plan is distinct from the lneal rule on the
gy estion. In t2o circdits, the First and the Eighth. the publication plans uppear 2= appendi-
ces ta the circuit's local ruies. '
- U Farlier. we attempted io classifv the publication tisn« of the Fourth and Sixth Cir-
cuits as “conservative” and “radical.” respsctivelv. Those rlassificarions were s.mewhat
awkward, but they did permit considesatior of these [actors. We hypothesized that a redicai
plan would produce lower puhlication percentages than a conservative plan. The data did
not support that hypethesin. See L:muted Publicausn, supre note 4, at 810-14, for an expla-
nation ol the terms

** Twiry Cirermr PLan (on file with The University of Chicags Lau Rieticu ).

** 9ti Cix. R 21(b).
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The circuits can be roughly divided into two groups depending on
the specificity of their publication criteria.*® Table 3 displays the
circuits in that arrangement with the percentage of published and
unpublished opinions produced by each circuit. The data show lit-
tle correlation between the degree of specificity of a circuit’s publi-
cation criteria and its actual publication behavior. The average
publication percentage for circuits with detailed siandards was
36.5% while the average for circuits with vague standards was
40.4% . On the other hand, the deta in Table 3 may give dispropor-

- TABLE 3

PuBLICATION RELATED TO SPECIFICITY OF STAMDARDS

PusLicaTion 1N CIRCUITS WITH VAGUE STANDARDS

Circuit Published (%) Unpubl‘x‘s?x-ed‘ (%)

First 59.3 A 40.7

Second 38.9 : 61.1

Third 18.1 81.9

Fifth 58.6 414

Sixth . 27.2 72.8
Average 40.4 59.6

PusLicaTion 1N CIRCUITS WITH SPECIFIC STANDARDS

Circuit Published (% Unpublished (77)
D.C. 27.8 72.2
Fourth 28.0 72.0
Seventh 30.6 . 62.4
Eivhth 68.2 31K
Ninth 333 60.7 -
Tenth A1 £5.9
Averape 36.5 83.5

% The circuits with “vague” standards. and the pertinent rulcs, ere: 1sT Cir. R, app. B:
20 Crw. 1. 0.22; Tty Cireust T Lan para. (an, St e R 21 SixTw (et T'LAN para. 2
{on file with The Universitv of Chicago Law Revicw). The “specific”™ rules are: DisTRICT OF
Cocvmuta ClrcutT Fras para. e {on file with The Unuvvrsity of Chicago Lew Review): 4TH
Cir. R. 1€{41; T1¢ Cin. R. 35(c)(1); 8n Cir. R. app. para. 4; 9mu Cin. R, 21(h); 10T4 Cir. R.

174d), (e).
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tionate effect to the publication habits of the Eighth Circuit. All of
the other circuits with specific standards have publicatior percent-
ages in the high 20s or low 30s, or less than half the Eighth Cir-
cuit’s publication percentage of 68.2%. If the Eighth Circuit is ex-
cluded, the average percent published for the circuits with specific
standards would be 30.2%, and the percentage of opinions unpub-
lished would bhe 69.8%. These percentages would indicate that a
substantiaily greater proportion of opinions are published in cir-
cuits with vague standards. Unless and until we discover some
anomalous practice in the Eighth Circuit explaining the disparity,

" however, we do not feel justifed in excluding the circuit from our
computations. At any rate, we cannot be as confident as the results
of Table 3 might warrant that specificity of standards has no effect
on publication percentage. It may well be that vague standards en-
hance the likelihood of publication.

B. Presumptions

Another provision that might affect the tendency to publish is
a presumption ageinst publication. Some circuits make such a pre-
sumptiui explicit. The First Circuit Plan, for instance, provides
that

While we do not presently attempt to categorize the crite-
ria which should determine publication, we are confident that
a significantly larger proportion of cases will result in unpub-
lished decisions if the court adopts a policy of self conzcious
scrutiny of the publish-worthiness of each disposition coupled
with a presumption, in the absence of. justification, against
pubiication.®?

In other circuits the prezumption is not explicit, but is inferable.5?
In still other circuits there is no presumption against publication.

Commerntatore generaily have favored publication plans with specific publication stan-
dards. The reasr.n fur that preference 18 not really the hops for jower published/nonpub-
lished ratius. Rather, the commentatcrs have believed that vague criteria might be an ineuf-
ficient guide and that precedential opinions might be lost through misclassitication, See
Non-Feecedential Precedent, supra note 4, at 1177; Note. supra note 4, at 147

' IsT Cie. IU oapp. Biw

** The Fourth Circuit, for czampie, before listinz its publication standards provides
that “an opimion shall not be published uniess it mects nne of the following standards for
publication.” 4tv Cir. R 18(a).



NS 4 AL 0 4000 el Yk s, € 7 ML 986G Sl T sl mema'gm:-ug Lan s LT U ER S TREE HIF I8 "W VATQW DI HER YLy L 1P NW!‘B%L

R A o

ACOaj ASBIIGELE b & Wbt inbbivie i

" A plausible hypothesis is that the circuits that have a pre-
sumption against publication (explicit or implicit)®® would publish
less than circuits without such a presumption. Table 4 shows that
circuits without presumptions against publication published 44.9%
of their opinions, while circuits with such & presumption published
only 32.7% of their opinions. The existence of a presumption
against publication, then, does seem to affect actual publication
practice.>

TABLE 4
PuBLICATION RELATED TO PRESUMPTIONS AGAINST PuBLICATION

CIRcUITS WITH PRESUMPTION AGAINST PuRLICATION

Circuit ’ Pulblished (%) Unpublisked (%)
First 59.3 40.7
Third ' 18.1 ' ’ 81.9
Fourth 28.0 7.0
Siith 7.2 72.8
Seventh . 30.8 69.4
Nizth 33.3 66.7
Average 32.7 67.3

CircitTs WIiTHOUT PRESUMITION AGAINST PUBLICATION

Circuit Puklished (% Unpubhlished ()
D.C. 27.8 72.2
Sceond 38.9 61.1
Fifth . 58.6 414
Eighth - 63.2 ALs
Tenth 311 63.9
Average 44.9 35.1

** Six Cirruits have a presumj:tion asninst publicats - See lc1 Ci=. R. a;p. Bla) (ex-

plictt); Tin Cirewrt PLAN paras. 1, 2 (with rezesd to per cnriam opinions, hut not with
rezard to aigned ooinions); 411 Cir R, 18(a) (implicit); Sixti Cirv1T PLAN para. 2 (ex-
olicit): itz Cik. R. 35(a) {explicit): @ru Cir. R. 21(a), 1b) {implicit).

* There are. of course, other passitle explanations fur these variations. It should be
noted that in genersl the circuits with presumptions-against publication are larger than the
circrats without such presumptions. (See the figures in Table ! supra.) The size of the cir-
cuit and the accomrpanying adminisirative burdens may have aa effect on the judges’ ten-
dency to puhlish. Some doukbt is cast on this propositicn by the Hizh puhlication perrentage




3. Who Makes the Decision. Frequency of publication also.
might be affected by who makes the publication decision. Some
circuits rfequire a majority decision to publish.®® while others per-

_mit a single judge to require publication.® It is plausible that cir-

cuits that permit a positive publication decision by a single judge
would publish a higher percentage of their opinions than circuits
that require a majority. Table 5 provides only mild support for
- ' TABLE 5
PusLicATION RELATED TO DECISioN TO PUBLISH

Circurts THAT REQUIRE A MaJoriTy roR A DECisioN To PusLisu

Circuit » * Published (%) Unpublished (%)

First 59.3 40.7

Third 181 81.9

Seventh. . -~ 30.6: 69.4

Ninth - 33.3 66.7

Tenth - L1 68.9
Avernge ' 34.5 65.5

Circurrs Tuat PermiT A DecisioNn To PubtisH BY A SINGLE JUDGE

Circuit Puhlished (%) Unpublished (%)

D.C. . 27.8 722 -

Second 38.9 61.1

Fourth 28.0 72.0

Fiftha ' 58.6 41.4

Sixth 27.2° 728

Eiehth 68.2 31.8
Average. 41.4 5R.6

* Altheugh Ot Cir. R. 21 deen not explicitly sddrees the issue, it has heen cunstrued as
requirir:z a vnenimeus decision not W publich. See NLRB v. Amalgematea Clotting Work-
ers, 430 F.2d 968, 972 (5th Cir. 19701,

that tne Margest circuit, the Fifth, displays. Because the Fifth Circuit is also the unlyv one of
the aiz largegt circuita without a presumplion meainst putlication, its high pubiication per-
centage seems to Auppurt. the conclusion in the text.

** See 1sT Cin. R. app. B(hjid): Ty Circurr Puan paras. 1, 2; 7th Cir. R. 35(d)(1);

.9 Cik. R..21(d); 10m Cin. R. 17(c).

# See Disrrict or CoLtmbia Cireurt PLan: 47w Cir. R. 18(b) (author or majority de-

.



_that hypothesis. The one-vote circuits publish an average of 41.4%

~

of their opinions, while majority-vote circuits publish 34.5%. It is
difficult to assume any sort of causal ccnnection from such a small
differential.®”

IV. RESULTS of THE STUDY: AN EMrIRICAL ASSESSMENT OF COSTS
AND BENEFITS

A. Benefits

The major impetus for the limited publication movement has
been the dramaticaily increasing caseload of the circuit courts.
Limited publicaticn can help the judges to deel with the glut, it is
argued, because an unpublished opinion takes much less judicial
time and effort to prepare than a published opinion.*® If nonpubli-
cation does result in significant savings, those savings should be

revealed in two ways: swifter justice and increased .judicial _

productivity. :

1. Swifter Justice. If justice delayed is justice denied, then
swifter justice obviously is an irportant goal. At the appellate
level, the speed of justice can be mensured by the number of days
between the time at which the record was complete and the date of

cides); SixtH Circurt Pran para. 2; 8t Cir. R. spp. pars. 3. See also 20 Cir. R. 0.23 (re-
quiring a unanimous decision not to publish).

% There are two other related issues. First, four circuits permit a judee who wriies a
separate opinion to publish ever il a panel majurity votes not to. DisTricT or CoLuMala
CircutT Pran. 71H Cir. R. 35(d)(2) (permitting, but ad~ising against, such publication); §TH
Cir. R. app. para. 3: 98 Cir. R. 21(L)(6). Those four circuits pubiish slightiy more fre-
quently than do the other seven 1407 to 37.3%, computed {rum the percentages in Table 2
suprua). Becruse of the extreme rcarcity of unpublished separate optnions, see text at note
131 infra, it is not surprising that thiese provitinns have no significant effect on publication
percentages. They may ve useful, however, because they help ensure against arbitrariness on
the part of a majority.

Second, two rircuits wili entertein rrquests hy persans outside the court for publicativn
of certain decisions. Tt Cir. I 25(dV(3}; vt Cir. R. 214N, This, ten. 15 a useful concept.
Aitheugh we have supgested previouzly that the practice mav favor izstitutional litizants,
Non-Precedential Precedent, supra nute™4, et 1178-79, that mayv not be the case. in the
Seventh Circuit, 21 requesis for publication from vutsiders were received by the Seventh
Circuit. The Court hunored most of the requests, which ceme from a disparate group. Letter
to authors from Thomas Strubbe, Clerk (Oct. 7, 19%30) fon Gla with The University of Chi-
cago Lau Review). ‘The Ninth Circuit has & vanaii.n sauthorizing staf law clerks w reccm-
mend the publication of epprupricte decisions. Hellman, Central Staff in Appellate Courts:
The Experience of the Ninth Circuit, 68 Csuiz. L. Ezv. 937, 949-50 (1980). This practice
f‘l’pears to lead to a minimel increase in publication rates, if any. The two circuits allowing
it publish 32.5% of their cpinions, while the other nine publish 39.7%.

** StaNDARDSY, supra note 17, at 5.
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the final judgment—turn-around time, for short. Table 6 suggests
that nonpublication promotes swifter justice. As the table shows,
turn-around time is considerably shorter if an opinion is not pub-
lished. One out of every five unpublished opinions took no longer
than three months to resolve, for example, but only one out of
every thirty-three published cases was decided that quickly. Al-
most half of the unpublished opinions had a turn-around time of
half a year or less; the comparable figure tor published opinions
was one-fifth.

TABLE 6

TiME ror DEecision

Turn-Around Published (7). . ... Unpublished (%)
Time (Days) _ : S R T
0-10 : 0.2 3.8

11-30 0.4 3.0

31-60 1.0 €.4

61-20 . 2.2 7.4
91-120 3.8 . 7.8
121-150 6.0 10.0
151-180 6.9 ' 5.9
181-360 36.57 31.1

36¢ or more A 425 20.7

Sourcr: Compiled from data on 11,487 cazes disposed of during the 1474-1979 Reporting
Year for which data were available. Statistical Data, supra note 35, Taules 61, 6U.

¢ Measured by the interval between the day the record was cumplete and the date of final
judgrent. . a

Althouzh there can be no doubt that cases culminating in un-
published opinions are resolved mere quickly, it is impescible to
determine how much of that saving can he attributed o limited
prublication. Much may he because unpublished litigation is easier
to decide. By definiticn, it contains nothiug that requires the crea-
tior, of precedent. Whether published or not, it can be disposed orf
without the extra work needed to justify the crestion and explain
the applicaiicn of new law. ,

.-‘Neverthelzes, unyone who rends even a small number of un-
published opinions must conclude, given their brevity and. irfor-
mality, that considerable effort has been spered initheir prepara-
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tion. Of course, one can then ask whether too much effort was
spared. That is, does the quality of decision making suffer when
the judges determine that an opinion need not be published and
therefore that only a truncated opinion need be written? Before
asking that question, however, the relation between publication
and productivity must be examined.

2. Increased Productivity. If saving time and judicial effort
in order to improve the courts' ahility to handle a heavier caseload
is the major goal of limited publicstion, the practice presumably
should increase judicial productivity.®® It is easier to determine
whether this is so if we limit ourselves to an investigation of the
correlation between each circuit’s use of limited publicatior and its
relative judicial productivity. In other words, do the circuits that
publish a comparatively small portion of their opinions have a

comparatively goed record of productivity?®® Before that question .

can be addressed, the concept of productivity must be defimed.
Typically, judicial productivity iz measured in terms of dispo-
sitions per authorized judgeship.®® That technique is unsatisfactory
for two reasons. First, measuring productivity by authorized, but
unfilled, judgeships dones not produce very instructive comparisons.
This is particularly true given our data, because suthorized judge-
ships were increased from 97 to 132 during the study year.** Be-
cause none of the new judgeships was filled during the study year,

** Of course, it is entirelv possible that liraited publiation saves tin:e bhut that the say-
ings do not result in increased productivity, For exampie, instead of being epent in writing
mure decisions, the extre time rould be invested in fashioning hetter-crafted opinions, or in
more thought on the most difficult (ss=a on the court's Aocket.

® Whether there 's anv relation Letween changes in a ¢ireuit’s liniitation of publication .

from vear o venar and increases or decreases in productivity is, of course, slso relevant to
determining limired publicatian’s impact on productvity. That questic-n is bevond the scepe
of our study hecanse we have data froon all the cirenits hut tar only one fiscal vear. In other
words, we have investizated the herizontal uution, but not the verti#al «ne. Both methoda
of attew¥ ure pursued by Urofesser Depicd Hotfinan of the University of Vermont in an
unpubhicned artcle. D Hoffman, Nenpuhlication of Federnl Appeilate Court Opmons 12
(1979 (on file with The nicrsit of Chicage Lan Kecreu ). Profesor Hoffman's instrue-
tive work differs from ours in two other respects as well (1) [ determining pubiications
nonpubitcation rates. he used a population of “cases decided wfter argument or submis-
sions.”" For reasons qiven in nate 45 s pra, our vest vepulation is the larger group of “cuses
decided with judicial action.” 12} He nned “disposttions per authorized judieship’ as 8 mea-
sure of productivity. Fur reasous given in text at notes 61-65 tnfre. we have used “currected
dispozitinns per judge” a3 the meagsure . »

¢ S¥e, e.g., AnNual REPORT, supra note 35, at 44,

 Id at 44.
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,ixsing the traditional measure could skew the results significantly.

Accordingly, we chose to evaluate productivity by using the num-
ber of active circuit judges instead of the number of authorized
judgeships. A second difficulty with the standard measure of pro-
ductivity is that the circuits use visiting and senior circuit judges
to decide cases.®® That practice tends to skew productivity compar-
isons hecause the several circuits use visiting and senior judges to
varying extents. Furthermore, if not compensated for, it would
make total dispositions per active judgeship an inflated measure of
preductivity. We, have corrected for these difficulties by sub-
tracting from e circuit’s total number of dispositions the share at-
tributable to visiting and senior judges. Combining these two inno-
vations, we measure productivity not by dispositions per
authorized judgeship. but by dispositions per active circuit judge,
correcied for the participation-of senior and visiting judges: “cor-
rected dispositions per judge,” for short. ; '

We now return to the central question: Is productivity posi-
tively correlated with nonpublication? The first column of Table 7
lists the circuits in order of productivity, from most corrected dis-
positions per judge to least. The second lists each circuit’s cor-
rected dispositions per judge. The third column gives the percent-
age of each circuit's total opinion production that was not
published. Colurnns two and three show a positive correlation® of
0.097, indicating that there is scant tendency for circuits that pub-
lish less to produce more.

Our data thus provide no support for the hypothesis that lim-
ited publication enhances productivity.®® It must be borne in mind,
however, that limiting publication is only one of a host of variables
that may affect productivity. The low productivity figures for the
District of Columbia Circuit and the Second Circuit, for examplie,
might well be autrihutable more te the great variety and complex-
itv of the regulatory and commercial appeals that those courts
rust decide than to their publication habits. Other variables in-

o 11{ at N.51.

>4 A correlation is a repoert of the enincidence of two phenomena 1 and v. A poeitive
correlation conthicien® indicates that the vaiue of the 1 variable incieases in propartion to
the value of the y variable. The correlation coeflicients discussed in thic article were com-
puted with the Spesrman Rho fermuia. Significance was tesied with standurd significance
tables. See generally D. Hmnm & J: MURrHY, INTECDUCTGRY STATIsTICAL ANaLysis ch. 12

(2d ed. 1980),

% Professor Hoffman's study also fuund =ssentiallv ne relationship;between nonpubli-

cation and productivity. See . Hcffman, supra note 60, at 11-26!
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clude the percentage of cases that are argued orally,*® the extent to
which central staff is used to prepare opinions. and the geographi-
cal size of the circuit.®” Absent the ability to control or even quan-
tify some of those variables, it is impossible to be certain of the
effect of limited publication on productivity.

TABLE 7

PRrRODUCTIVITY AND PUBLICATION

Circuit - Productivity Unpublished Opinions
(Corrected Dispositions {7
per Judge)*

Fourth 140.9 72.0
Fifth A 1386 114
Sixth. 113.2 _ 72.8
Third 108.4 s 81.9
Se: nth 106.4 : €9.4
Tenth ' 101.4 68.9
First 99.2 ' 40.7
Ninth 84.7 66.7
Second® 76.0 ' &1.1
Eighth 720 318
n.C. 61.6 70.2

* Calculated from dispositions per circuit in Table 1 supre; participation by senior and
visiting judges in ANNUAL REpueT, supra note 35, at 51; and number of active circuit judges
in «d. at 45.

* Becsuse onlv the Second Clircuit issues an appreciable mimber of oral apinions, its total

dispuritions from Table 1 were increased by 195 oral opinions. Calculated hv the authors
from dnate supplied by the Administrative Oftice w1 the i nited States Courts

** Oraj arpument takes time, of course !n addition, it can he a hattleneck in the pppel-
It process, hevause n court operating by traditional procedures - annet decide more cases
than it can hrar, and there are phvaical limitstions oo™he number of cases it can hear. See
P. CanriNcTon. D MEanor & M. [Losenesre, r.up'r.: note 4, at 14 Some ecnurts have re-
ported dramatic increaves in cuiput after estublishing & syatem of curtuiied oral argument.
See Huth v. Southern Pac. Co., 417 F.0d 526 (th Cir. 146,

7 Geography plays an important role in relative judical productivity. Travel time 13
much greater in ~some circuits than in others.

e
4
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B. Costs bf Limited Publication

“The sections that follow examine the costs of limited publica- .
tlon. Two of those costs, suppression of precedent and diminished
quahty, accompany the benefits of swifter justice and savings of
judicial effort. A third is the disparate impact of nonpublication,
leading to the concern that some classes of litigants may be denied
ecual access to the courts. A final cost is systemic: the ultimate
effect of limited pubhcatlon is to transform the courts of appeals
into certiorari courts in some instances.

1. Opinion Quality. Anyone who has read a large nuxnber of
unpublished cpinions must conclude that they are, as a group, far
inferior in quality to the opinicns found in the Federal Reporter.
Although judgments about quality are largely subjective, some
quantxﬁcatxo'u of the differences hetween published and unpub-
lished opinions is possible.

a. Length. Proponents of limited pubhf'atlon argue that time-
can be saved in the preparation of opinions that will not be pub-
lished because they need not contain complete recitations of the
facts or exhaustive discussions of the relevant legal principles.®®
Hence, unpublished opinions should be considerably shorter than
their pr!:qhed counterparts.®*® This is confirmed by Tables 8 and
9. In every circuit, more than 55% of all unpublished opinicns

** See STANDARDS, supra note 17, at 5.

* For obvivus reasons, we ware unable Lo perfurm evaluations on the total of nearly
§009 unpublish=C opiniuns produred during the Repurting Year, se¢ text and notes at notes
42-4% supra. Accordingly, we chuse a stratified sample of about 107 of the unpublished
cpininns for thet partion of the study; the population of that sample is shown in Table A.

The rample was “stratified” in this sense: For each termination reported by the Admia-
istrative Offce there is also a “Methud of Disposition” reported. It can he (1) w#ritien
vpraion. (2; memorzndum decision, () decided from the bench, (4) by court order without
opinion, {5) by consent, or (6) other. See J.S. 31, hox 12, We stratified cur campie by cnaur-
ing that the 107 of the tota! population inciuded 1077 of the ceses Cucided Ly each of
methods 1, 2. &, ond £ We did sr becauae we beiieved thet there might he ditferences in
quahty based an method of disposition. We eliminated cases decided ny metheds 5 and 5
because they did nut result in written case-dispusitive orders resuiting from judicial action,
snd hence could not i evaluated for quality or measured for ieneth.

QOur sample was not ervactly 107 . It varied from circuit to dircmt fur three reasons.
Firet, th selectinne were warie {rom a prelimmary list of terminations.—realiv dockei num-
ben-—pr- pared for us by the Administrative Office. Not every docket numher rep:zesents an
opinion; because i::ie cases are cunrolidated for ergument or opinion, sev. 7a; docket nuia-
bers may produce onaly one opinion. Hence, our vriginal selection of 107 of docket numbers
- -actually-produced # zample of opinions that typically was closer to 12°¢ of the wotal opinion
pepulation. Secnnd, scme of the opiniona thet we requested from the circuit court clerks
were never xen! :t. Third. some opinins originally listed as unpublished were: later published.




TABLE 8

LengTH or UNPUBLISHED OPINIONS

Circuit Below 50-99 100-299 300-499 500-
) 50 Words Words Words Words Words
(%) (%) (%) <) %)
D.C. 45.2 28.6 16.7 7.2 2.4
First 250 12.5 43.8 16.3 126
Second 454 20.4 23.4 7.8 3.2
Third “ 703 19.4 5.6 1.1 3.3
Fourth 42. 15.6 21.5 9.6 10.8
| Fifth 62.5 7.0 17.2 9.1 4.0
Sixth 6.0 22.6 61.9 8.4 1.2
Seventh 6. 151 - 316 113 il2ge
Eighth 15.8 250 . 318 10.6 21.1
Ninth 43.2 9.1 18.0 14.4 15.4 o
Tenth 13.0 22.3 20.4 11.2 324

Source: Stratified sample of the 7720 unpublished opinicns in Statistical Data. supra note
35, Table 5U. See Table A and note 69 supra.

Note: Figures for each circuit may nat add up tn 1007 because of rounding.

{{ootnote 69 continued)

TABLE A

SamrLe PopuLaTion

Circuit Number of Unpublished Fercentage of Total
Opininns Analyzed | Unpublished Dispositions
Do, s 61 12.1
} First : 17 1i.6
} Second Ti* 12.6
} Third 123 12.4
Fourth 9: 10.3
Fifth 101 10.3
Sixth % . 10.6
Seventh ‘ g2 12.5 i
Eighth 25 : 12.0
Ninth 146 , 11.8
Tenth . €7 : 12.1
Total 4 391 . :
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TABLE 9

“"- LENGTH or PusLisHED OPINIONS

Circuit Below 500-999  1000-2999  3000-4929 . 5000-
500 Words Words Words Words Words

<) %) %) S )

D.C. 3.3 15.0 50.0 15.0 18.7
First 2.7 26.0 521 - 15.1 4.2
Second . 11.1 12.4 51.7 ; 18.0 6.7
Third 4.2 14.9 50.0 178 13.6
Fourth 23.4 29.9 33.8 9.1 3.9
Fifth 18.8 24.2 436 1.3 © 60
Sixth 30.1 164 - 348 11.0 27
Seventh 4.5 114 73.9 45 5.7
Eighth 16.8 29.8 48.1 4.6 0.8
Ninth 18.5 246 447 106 1.8

Tenth 3.2 28.1 61.0 7.9 0.0

Sovrce: Calculated from all opinions reperted in volumes 595.600 of Federal Reporter (2d).
Those six voiumes co::taincd subatantial numbers of opinions {rom the survey yesr.

NuTE: Figures for each circiit mav not add up tn 1002 Lecause of rounding.

were shorter than 300 words. In six circuits, more than 40 of the
unpublished opinions were shorter than 100 words. Published
opinions, by contrast, are considerably longer. In nine of the eleven
circuits more tnan 30% of all published opinions exceeded 530
words. In all eleven circuits, the largest group of published opin-
ions was the group between 1000 and 3000 words. If ve can safely
assuine that a relatively long opinion takes more time to prepare
thar a relatively shoit one, the claim that limited publication saves
time is justifed.”®

b. Minimum standards. Not only are unpublished cpinions
shorter, they are so short that they raise serious questions concern-

-

!

** f limited publication in fact saves time, but ir nut correlated with incressed produc-
tivity, see text and notes et rotes €4-85 supra, we are l2{t with two alternate hvpotheses: (1)
the judgcs do not trans.ate the tirae raved into extra dispositions, see note 89 supra; or (2}
the other vanables that aZect productivity, see text and notes at notes 66-67 supra, conceal
the etfect of limited publication.
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ing the exercise of judicial responsibility. Does an opinion shorter
than fifty words, often only a sentence or two, satisfy the court’s
institutional obligaticn? ’ ‘

To answer that question one must first consider the essentia!
characteristics of the judicial opinion. At rock bottom, it must ai-
nounce the result to the parties and explain to them the court’s
reasoning.” It should also explain the result to a higher court and
thus facilitate review.”™ A final purpose is to “provide the stuff ci
the law™:™ rules of law, interpretations of statutes and constitu-
tions, and declarations of public policy. Beceuse the opinion publi-
cation plans clearly indicate that unpublished opinions are not
designed to accomplish the “lawmaking” function, the present in-
quiry can be limited to whether unpublished opinions perform the
first two functions satisfactorily. .

“A substantial consensus exists concerning the minimum stan-
dards that an opinion must meet if it is to perform those two func-
tions adequately. One formulation states that even a memoran lum
decision must contain at least three elements: (1) the identity of

- the case decided; (2) the ultimate dispcsition; and (3) the reasons

for the result. In addiiion, it is often desirable that the issues be
stated explicity.” How well these standards were met by our sam-
ple is shown in Table 10.”

T Ser STANDARDS, fupra rote 17, at 2.

- [d at 2-3.

™ The phrase is from Leflar, Source= of Judge-Aade Law, 24 OxLA. L. REV. 319 (1971).

¢ P. CarrinGgTON. D. Meaoor & M. RO<ENBERG, supra note 3, at 34. In addition, the
American Bar Association recommends that o

{elvery deciaion ghenld be supported. st minimum, hy a citation of the authnrity or

statement of grounds upon which it is baced. When the lower court decision was bosed

on a written opinicn that adequatelv expreciss the appellate ¢nurt's view of the law,

the reviewing court should incorporate that opinion or such portions of it as are

deemed pertinent, o.t, if it hes been published, atirm on the busis of that opinon.
ABA CoMMISSIUN ON ST:NDARDS OF JUDICIAL ADMISISTRATION, STANDARDS LELATING TG AP-
peLLATE Counts 58 (1377). Kerl Liswellyr eaid much the sane thing:

The deciding ie, in the main. dofie undzr {elt pressure or even con:pulsion to {ollow
up with a published ‘upinion™ which telis any interested person what the cause is and
why the derision-——under the authoritica— is right, and perhaps why it is wise.

] ‘T'his npinion is addree~»d alsc to the losing pertv and counsel in an effort to make
them feel ut least that they have had 2 [uif hre.x.
K. LewrLLys, Tue Cossmon Law Traprmies 26 (1960). Ure survey of attorneys forpd that
more than two-thirds of the respondents believed that “the due process clause of the Con-
atitution should be held w require courts of appeals to wrnite ‘at !iast a brief <tatement of
the reasons for their decisions.' " -HRuskA REPORT, supra note 18, at 49 (quoting a survey
undertaken hy the (Cummission). ;
™ An opinion was listed a3 mesting minimn:m standards if it gave some indication of
what the case waa about and snme rtatement of the reasuns fur the decision. Often a singie




"TABLE 10

SaTisracTioN oF MINIMuM STANDARDS IN UNpuUBLISHED OPINIONS

Circuit Reasoned Opinions (%) 'Decided or the No Discernible
Basis of the Justification
Opinion Below (%) )
D.C. 34.1 4.9 61.0
First 68.8 6.3 : 25.0
Second ' 45.3 23.4 31.3
Third 13.6 1.1 -85.2
Fourth 46.¢ 41.0 13.0
Fifth . 36.0- 5.0 59.0
Sixth L5 C70 a5
Seventh 77.5 S 1.3 21.3
Eighth . 57.9 ' 5.3 ‘ 36.8
Ninth 65.8 00 4.2
Tenth 79.€ 13.0 74

Source: Compiled by the authors from the stratified sample in Tabhle A supra. See note 75
supra.

NoTE: Fizures for e?:h circuit mav r.et add up to 10077 beca :e of reunding.

Three circuits recorded double-digit percentages in the second
cat -gory, cases decided on the basis of the opinion below. That scrt

-of opinicn provides a satisfactory explaration of the result to the

parties, at least to the extent that the opinion below gives reasons
for the res:lt. By and large, the explanation is adequate only with

. respect to the parties, because most district court and adminristra-

tive agency decisions are not published or readily accessible. Thus,
the bar and the general pubtlic rarcly will be able to oversee appe!-
late decisions that culminate in a decision by refererce. Another
drawback to a decision by reference is that it may leave litigants

citation O precedent was congidered satisfactory if the precedent was narrowly directed to
the prlohlcm at L.and; a citation w the general standard of review of an administrative or
district coust decision was not considered sufficient. Also considered insufficient to meet
minimum standards were baldly corizlusory opinions such as “appeilant’s contentions are

-frivolous-and without wmerit,” or “the.conviction iz suppurted by substantial evidence.”

The reliabil:tv of the coding of opininns was =stablishcd as follows: Each of the authors,
using the coding method described above. appiied it independently to al‘ of the upinicns in
the sample. We agrecd on 887c of the opiniuns for all circuits.
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with the feeling that the appellate court never really gave the case
a fresh look. A short statement of the reasons for the decision in

- the appellate court’s own words provides more evidence that seri-

ous thought has gone into the decision than does a blanket ap-
proval of the opinion below.

It ie the third category, decicions with no discernible justifica-
tion, that raises the issue of judicial irresponsibility most strik-
ingly.™ A decision without articulsted reasons might well be a de-
cision without reascns or one with inadequate or impermissible
reasons. That is not to suggest that judges will be deliberately arbi-
trary or decide cases without adequate grounds. The discipline of
providing written reasons, however, often will show weaknesses or
inconsistencies in the intended decision that may compel a change
in the rationale or even in the ultimate result. Even if judges con-
scientiously reach correct results, an opinion that does not disclose
its reasoning is-unsatisfactory. Justice must not only be done, it
must appear to be done. The authority of the federal judiciary
rests upon tlie trust of the public and the har. Courts that articu-
late no reasons for their decisions tindermine that trust by creating

“the appearance of arbitrariness.

The decisicn without discernible justification takes various
forms in the several circuits. Perhaps tiie most flagrant failure to
provide reasons occurs in the Fifth Circuit. A substantial number
of unpublished decisions by the court rcad simply “Affirmed. See
Local Rule 21.777 The District of Columbia Circuit decides some
cases “substantially upon the basis of the opinion below,” a prac-

" The practice of deaiding cases with no articulated reasons has heen roundly con-
demne h_j: commeniators, lawvers, and judges. See, ¢.2. Hearings. supra note 4, at 451.52
(testimeny of Edward Hickev, President, Bar Association of the Seventh Circuit); id. at 535
(testims v ot Wiliard Las<-ers on behalf of the Amencan Civil Liberties Union and the
Chicars Lawyers Tommittee for Civil Rights Under Lawy: id. st 826 ttestimony of Judie
Dovie 7 the Teetn Circoit: id at 933 (testimony ~f Profeswor Haworthy id at 951 {testi-
menv nf Profecsor O geringtond: wd st 1107 (tesumeny of Judge Skebion of the Court of
Clmimss, Note, supra neie 4, at 1:14.35,

T ostw Cike K. 21 authorizes soch 6 trupcgted order when the court hade .

{1+ tnat a judzment : the District Court is based on findings of fact which are not

cleariy etraneous, (2) that tiw evidence in support of a jury verdict is not insufficiont,

1’5t that the «rder of un administrative awency is supported by substantial evidence on
the record as a whole: and the Court gl-o determines that nu error of law appears and
an epinion w,uld have no precedential value, the judgment or nrder may be alfirmed or
enforced without opinion,
Affirm:rg under this rule thus is not a decision by refcrence, but s'mply a declaration that
the decisiun helow was not wrong. Furthermore, ths fulure cven to refer to the opinivn
beiow adds another iaver of ohscurity to the decimunal process.
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tice even less satisfactory than the usual decision by reference be-
cause it does not indicate which portions of the opinion below are
accepted and which are rejected. The Third Circuit produces a
large number of opinions that simply list the appellant’s conten-

~ tions and then order that the judgment be affirmed. That practice,
‘although .perhaps more instructive than a one-wozd affirmance,

gives no indication why each contention was rejected, nor does it
give any indication that the court gave any serious thought to the
appellant’s brief. Several circuits employ what might best he de-

“scribed as form orders or judgments. These orders recite that “af-

ter due consideration” or “upon a review of the record and the
briefs of the parties,” the “appeal is dismissed as {rivolous” or “ap--
pellant’s contentions are without merit.”

C. Quality and Productivity

The percentage of belowsstandard-unpublished opimons: varies
greatly among the circuits, from a high of 85% in the Third Circuit
to a low of 7% in the Tenth Circuit. It might be expected that
those circuits with the highest percentsge of below-standard un--
published opinions are the most overwcrked. That is, short opin-
ions may be necessary in order to permit those courts to keep up to
date. The data in Table 11, however, suggest that such is not the
case. '

The first column lists the circuits in order of productivity.™
The second displays the percentage of below-standard unpuhlished
opiniuns.®® The data show no positive correlation.®! In other words,

" ** The Second. Third, Fifth, and Sizth Circuits make suvme use of the fcrmula tvpe
order. .
*® See Teble 7 supra.

* See Table 10 supra. :

* In fact the correlation was negative: -.149. Ancther way to test the hyrothesis that
verv short upinions are necessary to high productivity is to correlate productivity with the
percentage «f minimum standard opin:uns producid. That would remedy a pu: sibie defect
n Tabhle 11. The Second Cirzuit and the Fourth Circuit show relatively low percentages
beth of belew-standard cpiriors and of minimum standard opinions. See Table 10 cucra.
Tlis 12 the reeult of high percentages of decisions by referenee. It may he thet the izci of
correlativn in Tahle 11 is cavaed by the fact that the most preduet:ve circuit, the Feurth,
relies tow large extent on cecisinas by reference. This difficulty can be eliminated by corre-
laung the percentage of minimuin standard opinions with productivity. If the hrpothesis
that she:rt cpinions are necessary to productivity iy correct. we should find a strung nevative
correlation. OUnce ggain the hypnrhesis is not proved. As shown in Table B, there is a nega-
tive curreletion. but it is quite weal: -.047.



;_.‘.‘- - - TABLE 11
PropucTIviTY AND BELOW-STANDARD UNPUBLISHED OPINIONS

rd
}
! Circuit Productivity (Corrected Percentage of
E Dispositions per Judge) Unpublished Opinions
' That Are Below
E . . Standard -
!
! Fourth 140.9 ) 13.0
| Fifth 138.5 53.0°
' Sixth . 113.2 21.5
f Third - 108.4 85.2
. : - ' :‘—‘;S':"‘ ;
Seventh - 106.4 . 21.3 s vg{
Tenth 101.4 : 7.4 o A
: First 99.2 o 25.0 Fe i oy
Ninth. 84.7 34.2 : hE
Second . 76.0 SR : e
Eighth 72.0 38 T ! SR
Kpedminly
D.C. 61.6 | 61.0 &s?;;
! : - . FEEE
I Sotrce: Tables 7, 10 supra. i der g
i
{footnote 81 continued)
i TABLE B
; PropucTriTy AND Minirure STanDARD OFINIONS
i
i Circuit Productivity {Corrected Percentage of Unpublished
! Dispositions per Judge) Opinions That Meet s
| Minimum Standards :
i Fourth ' 140.9 16.0 2
,' Fifth 138.6 36.0 e
| Sixth 113.2 15 e
j Thire ' 438 1 s
! Trird 18,4 36 ?g':f;
) Seventh 1004 7.5 _f.}::-"":"
: Terth 1014 U8 ._’if:_;
! First L9902 €48 PP
| bA
: Ninth 847 6.8 g
; Seennd | 76.0 153 )
i Eichth 720 57.9
D.C. 61.8 34.1

SoirpeE: Tebles T, 10 supra.

e by g = e e o
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the most. productive circuits were not the ones that produced the
most substandard opinions.*?

~ The use by the circuits of excessively brief cpinions with no
discernible justification cannot be supported. The cost of this prac-
tice is high; use of such opinions subverts many of the goals of
appellate justice. The benefit of the practice is doubtful at best;
the ddta reveal no correlation between productivity and the use of
cryptically short opinions.

2. Suppressed Precedent. The lower quality of unpublished
opinions may be the most important of the costs of limited publi-
cation, but it has not been the most controversial. That role has
been plaved by the question of suppressed precedent.*® By sup-
pressed precedent, we mesan a case that ought to have been pub-

* Nor did the moat productive circuits producé- the most very short unpublished opin~
ions, as is shown in the table below:

TABLEC
ProoucTiviTy aND VeRrY SHORT OPINIONS

Circuit Productivity (Corrected Percentage of Unpubliehed
Diapaositions per Judge) Cpinions That Are Shorter
than 50 Words

Fourth 140.9 199
Fifth , 138.6 62.5
Sixth 113.2 6.0
Third 108.4 70.3
Scventh : 106.4 7.6
Tenth : 101.4 ' 13.0
Firmt 99.2 5.0
Ninth 84.7 43.2
Seecnnd 76.0 45.4
Eighth 72.0 158
nC. 61.5 5.2

Sotrce: Tables £, 10 suprc

Again the correlation is wesak: (151,

As might be expected, there is a hizh positive correlation between the percentage of
below-standard oginions end the percentage of opinions shortar than 50 wards: .738, as is
shown in Table D. .

For an explanation of huw correlations ere calculsted and their significance, sce note 64
supra.
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= lished but was not.** Our examination has convinced us, however,
7 that suppressed precedent is not an insuperable problem of limited
publication. The discussion that follows examines the problem of
suppressed precedent gererally and in the specific contexts of re-
versals and separate opinions.

a. Generally. Our sample of unpublished opinions®® revealed
S number of instances of suppressed precedent. It is difficult to
¥ estimeate liow widespread the phenomenon was. An opinion that
' relies on no authority, for example, could be said to be breaking
new ground, or it may only be that the issue is so well settled that
¢ citation would be superfluocus.*® To determine with any certainty
whether an opinion makes new law requires a familiarity with the
substantive law of the circvits that is far beyond the scope of this
study. The problem of identifying suppressed precedent becomes
even more acute when one considers that discussions of “settled”
law in novel settings may in fact shift the moorinzs of the-“settled”
principles. Detection of such nuances is difficult. Nevertheless, o
some conclusions can be drawn with reasonable assurance.

ey Iy

P

VLR 9 SABINE O TR SR AT ST A

{footnote 22 continued?
TABLE D

PeLow-STANDARD OriNions aNp VERY SHGRT OPINIONS

Circuit Percentage of Unputiished Fercentage of Unpublished
Opinions That Are Below Opinions That Arz
Standad Shorter than 50 Words

Third 85.2 70.3

d D.C. 1.0 45.2

: Fifth 590 ‘ 62.5

! Eighth 36.8 15.8

- Ninth 34.2 43.2 -

g Second 312 454

i First ) 28.0 : 25.0

$ Seventh 21.3 76

: Sixth 215 6.0

§ Tourt!: 13.0 49

; Tenth . 7.4 13.0

E -

Suurce: Tables 8, 10 supra. J

** See, ¢.g., Gardner, supra note 4: Comment, supra note- 4.
- * Qur use of the word “suppressed™ is not intended W connute in any way that these
cases are being deliberately concesied. B
** See note K9 supro for a description of the sample.
[ * Or, to put the last point differently, the case may have provided materials for chang-
g ing the law but the court refused to play the role of artisan. N
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We discovered no widespread “hiding” of law-declaring opin-
ions—that is, opinions that clearly broke new ground on important
issues. There were, to he sure, soine exceptions.®” One example is
Trible v. Brown.®® There a Congressman sought to compel the De-
partment of Defense to file a report on two shipvard programs.
The litigation raised interesting questions of standing®® jus-
ticiability, and remedyv. In spite of its obvious importance, the
Fourth Circuit did not publish the opinion.”

Cases like Trible were unusual.?* More frequent examples of
suppressed precedent involved questions of state law, often in rela-
tion to federal statutcry or constitutional law. Such opinions cer-
tainly shculd be published if they resolve novel issues. In DeBona
v. Vizas, for example, the Tenth Circuit decided that two police-
men had not been denied due process' when their positions were
terminated. The decision turned on- whether a Colorado statute
created a protected property interest,”® and apparently it was a
case of first impression. The importance of the court’s rescluticn of
the preblem wes incressed because the state statute involved had
not been construes csince 12G0. In thoese circumstances, the resclu-
tion of the due process claim deserved general circulation.®

*" Eves more attuned than ours to the subtleties of criminal procedure might have
spotted more “cleer” precedent. But the point is there were few cases that grabbed the
attention of the alert geneial resler. Others who have done more Linited studies. particu-
larly in state appellate courts, report reading unpubiished opinions that begin, in etfect,
“This is & cnse of first impression in our state.” Swe. ¢ g.. Kanner, supra note 3, at 391;
Newhern & Wilson, supra rote 3, st 45-36. We have few such stories to tell.

** No. 79-1228 (4th Cir. May 2, 1979),

** Plaintiff argued thet he neeed the reporis in order to exercise his aversight role
effectivels. Compure Kenmed: v, Samnson, 511 F.2d 430 (D.C. Cir. 19740 iallryed interfer-
ence aith exercise of fegisiative poser gves Congressmen standing) with: Harrison v. Bush,
A E L1900 € Cir 1977 (a0 swunding where Cangressman's interect in enforcement of
statute s no gretter than that of an ordinary citizen).

* It mas hove heen held back frum pubiication beeause it originally was an oral opin-
wen. Thut does not detract, however. from its <tatus as a jaw-declaring opinion. [t was a
judicigl expression on iraportant lezal issues.

* Often an omnion teat at first apperred ciearly to warrant publication seemed less
unpormnt on Goser examination. AT&T v, Grady, oo 78 2716 (Tth Cir. Dec. 14, 1978).
provides #n example. The issye there, whether a nonparty, the federal government. sheuid
be granted a modificaticn of a protective order se it could fain access w discuvered docu-
ments, was suid by the court to have heen resoived in ditferent ways by trial courts and to
be “a case of appellate first umpressien.” /d.. slip oo. a1 5. The opinion turned on the partic-
ular facts of thi «ese ut bar, howescr, considerably reducing its value as precedent. Aithough
the discussion provably was <‘gnificant enough to warrant publication, jt was not as imjor-
tant as the court's statements might have led the reader to beliove, ©

* No 77-1209 (10th Cir, Dee. in, 1978).

L N Db e Wiad 00 TG S cramgy
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Suppressed precedent can also be found in cases resolving
novel questions of state law. The federal courts’ reluctance to pub-
lish opinions on state law questions is understandable. Still, such
opinions can provide useful guidance in areas where no state prece-
dent exists. An example i3 Grunt Square Bank & Trust Co. v.
Magnavox Co.,*® a contract case where the court relied in part on
promissory estoppel, but cited no state cases accepting that
dectrine.®® :

Although nonpublication of law-declaring opinions does occur,
our review of the opinions in our sample has convinced us that it is
not a major problem with limitad publication. The handful of ex-
amples we discovered constituted less than 1% of the nearly 900
opinions in our sample.” '

Perhaps more common then unpublished law-declaring opin-
ions were cases that were of public interest because they revealed
defects in the law or its administration.” Those opinions deserved
wider circulation in order to reveal these flaws to a large audience,
which is the best way to ensure their correction.

The Longsheoremen’s and Harbor Warker's Compensation
Act,®”® for example, was designed to provide employees with “swift
compensation for work-related injuries, regardless of fault, and the
enst of resolving disputes relaiing io such compen:zation would be
kept to a minimum.”® Unfortunately, the plan does not always

_ {4th Cir. Sept. 6. 197¢). The question there wes whether timely notice was given under the
Miller Act, 40 U.S.C. § 270(b) (1976). The cuurt’s sensib.e construction cf the statute was

not supported by any ritation. If Aurora Pump was a case of first impression, it should have
bzen published.

Anather exampie is Hale v. Walker. Na. 78-1443 (10th Cir. Mar. 12, 19791 (no cause of
artion under 42 U § 1983 (1976) fur failure to expunge an arrest record; court cited no
authority tor its holding).

* No. 77 1070 (1M, Uiz, Sept. b, 1478).

* Sre ciso Gard v. Urited States. 524 F.2d 1270 (9th Cir. 1979 which applied the
Nevada sightecer statute, Nev. Res. Stat. § 41.510 (1967), in a case of first impression.
Although originaily unpublished. the case subsequently was ordered pubiished, which indi.
cated a commendable, if belated, awareness of the importance of cases of this type.

¥ See note A2 sura {or a description of the sample.

** Several circuits provide expressly for pablication of such opinions. The Fourth. Sev-
erth, and Ninth Circuits. for instance, call for publicativn of an oninirn that “criticizes
existing law " 4t Cir. R, 18(a)(iii); 7rr Civ. R, 3hiessuk 9w Cir. R. 21 (h)(3). The District
of Columbin, Fourth, Seventh, Eighth, and Ninth (lircuits require pubilication of an opinion
that “invulves an iasue of enatinuing publiv interest.” TisTricT or Conumaia CIRcurt PLan
para. e; 4T Cir. R. 18¢a){ii); 771t Cir. R. 35(c)ii); 8™ €:a. R. app. ® 4(d); 9ru Cir. R.
21(h){4). T

* 33 US.C. § 901 (1976), )

' Universal Terminai & Stevedrring Curp. v. Norat, Na. 78.1029, alip op. at 2 (3d Cir.
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work that well, as the Third Circuit noted in one unpublished
opinion that described in detail one longshoreman’s continuing ef-
forts—eight years after an accident—to obtain relief.’! The court
reluctantly remanded to the agency. Publication of this story
might have helped bring about change; certainly its suppression
will not help achieve that goal.

In similar fashion, American Bankers Association v. Con-
nell*? described problems associated with fund transfers by
financial institutions. The court noted that it was “convinced that
the methods of transfer authorized by the agency regulations have
cutpaced the methods and technolegy of fund transfer authorized
by the existing statute.”"’®® Such a statement {rom an infiuential
court could have stimulated reform. Instead, it was not published.

Courts are uniquely situated to-spot problems in the applica-
tion of a statute or the workings of an agency. Their comments on
the subject cen enlighten thoss in a posiiion to act. There is no
reason not to publish these expressions.

A closely related type of case cuntains commentary by judges
on the workings of their owm courts. The judiciary has an institu-
tiona! obligation to set its cwn: house in order. Judges should not
be permitted to sweep their peers’ shourtcomings under the rug by
nonpublication. These who have the duty to supervise the judici-
ary should see the whole picture, warts and all. Further, public ex-
posure of the faults of judgzs may have a salutary etfect on pei-
formance. Reversal in public is a fur different matter than what
amounts to a private reprimand in en unpublished ¢pinion.

~ Several unpublished opinions in our sample involved mistakes
made hy district judges that led to reversal or at least admonition
by the circuit court. We helieve that these cases shouid have hesn
made public. Flementary mistakes in rouiine casts deserve public
pitention; judicial accountability cannot exist if no one but the cir-
-cuit court is aware of judicial errors. When an appellate court must
remind a district judge of the necessity of subject matter jurisdic-
tion,'™ tor instance. sumething is seriously amiss. The same can be
said when a court must reinstate a compleint becauze it was “cis-
missed pursuant to 2 procedure this court reviewed and found defi-

1171 Ia

v Nao. TR-11137 (11L.C. CI' Apr. 20, 1979

' Id ., slip op. at 2.

1 See R»-rgq re v, Fxxen Corp., No. 78-2318 (5th Cir. Apr. 19, l“ 9).
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- cient [the preceding year].”'® Pressure through publicity should
¢ be brought to bear on such trial judges.
‘ The nonpublication' of opinions that reveal problems tran-
scending mere mistake is even more objectionable. Such cases give
rise to a strong suspicion that the court does not care to wash its
dirty linen in public. A prime example is United Staces v. Rit-
ter,'°*® where the full Tenth Circuit vacated an order issued by
Chief Judge Willis Ritter of the District of Utah. The order in
question prohibited the judge’s “court reporter Trom carrying out
the duties imposed upon him by law.”’? The decision came at a
time when Congress was considering a prcposal to create a proce-
dure. short of impeachment, to hold federai judges accountable:
the problems of Chief Judge Ritter figured in the debate.’®® The
scope of the problems he had created clearly should have been re-
vealed to a direclly inierestad Congress and legal community. ==+
Suppression of law-declaring opinions does not appear to be a
major problem of limited publication. That i5 not surprising, given
our findings conerning the quality of decision making in unpub-
lished cpinions. The concern should not be the suppression of pre-
cedent; instead, it should be whether the judges examined the
cases closely enough to see if precedent should be made.!®® The
major danger we zec is that the early decision not to publish an
. opininn means that not enough care will go into its preparation te
stimulate the thought neccssary to an adeyuate ccnsideration of
whether precedent should he crested. That basic issue of judicial
responsibility should be the concern of the judiciary and ¢f the
public. :
More troublesome than the suppression of law-declaring opin-
icns was the nonnublication of decisions zugzesting that statutes,
agencies, or the court’ themselves are not performing up to par.
Appellate courts should recoynize that thev heve a unique vantage
point irem which to chserve the workings of our society. Observa-
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; tions from that voint are of intereft 1o all.
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» we NMeiirudi e v Jeansoane. No. T3-575 15th Cir. Ma:, 27, 10700 Nee gise Moorer v,
’ Grflin, No. 77-3580 (6th Cir Qet. 12, 1978), where gha Ditrier € ourt remiased the com-

plaint for failure to prosecurs. The Sixth Circunt revereod hecause the piaintifi was n sail
and the ceurt ind not directed thet bis bodv pe produced for arzument.

% No. 77-1491 (Joth Cir. Aug. 11, 1978, 7 '

*? Jd., slip op at 1. '

oo 8. Rer. Nao 1035, 95th Cong., 2d Seas. 4 (19781 .

19¢ Some obmervers have worried that the Seventh Circuit, fror example, has suppressed
tog many law-deddaring opinions. See Hoarings, supra note 4. at 336 (statement of Willard
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b. Separate opirions. Nonpublication presents a specia:
probiem when an unpublished oninion contains a concurring or
dissenting opinion. Two major facters argue for publication ir
cases that generate separate opinions. First are the stated premises
of limited publication, which is a treatment supnosedly reserved

- for cases that do not implicate the lawmaking function of the
court!'®—routine, uncontroversial cases. Cases that contain dis-
sents or concurrences are, by definition, controversial; the court
disagrees either about the result to be reached or sgbout the

" method used to rezch it. Accordingly, few decisions with separate

opinions should go unpublished. :

Second is the role played by the separate opinion in our judi-
cial system.'** Separate opinions serve to restrain judical advocacy.
Like all advocates, the judicial advocate can lose sight of the other

~ side. The saparate opinion restricts the judicial advocate because it

assures him of a public airing of a contrary view of the same facts
and law.''* The separate cpinicn aiso performs an impertant cor-
rective function, for it criticizes the result and reasoning of the ma-
jority, appealing for correction Ly a higher ccurt, a future court, or
a legisiature. It i “an appeal to the brooding spirit of the law, to
the intelligence cf a later day.”"** '
"~ In order tc perform these fuactions adequately, the seperate
opinicn must be published.!?’¢ The judicial advocate will not be re-

Lassers). See aiso Comment, supra nnte 4. Qur review convinced us that, instead, the Sev-
enth Circuit has a enmmendable record of explaining its decisions. Sume incidentai suppres-
sion of precedent in that process seems a legitimate price to pay; it is preferahle to a court’s
aveiding any risk of suppreasing a law-declaring opinion by not providing any reasons fur ite
unpubhliished decisions. '

1* See STANDARLS, rupra ncte 17, at 1.2.

"t Ser generally W ReyNOLDs, suprs nite 3, at 23-27; Fuid, [ae Vieces of D .ent, 82
Cetom. L. Rev. 423, ©26-28 {1962); Stephens. The Function of Concuriing and [issenting
Opintons in Ceurts of Last Resort, 5 U. Fra. L. Rev. 394 (1932),

' Steplens, supra note 111, et $4U3-04,

s C. Huenes, Tine Surreme Court GF THE UINiTEn STaTES 68 (1929) (descr:biae dis-
sent in courts of last resort).

One important functinn of the separate opinion can be accounplished even if the
opinian gues unpublizhed. Judge Fuld wrate thu. “the 2issent is an ascurance that the case
was fully considered and thoroughly argued hy the bench as a whole and was act merely
erjogted a3 wTitten by one rmember.” Fuid, supra note 111, at 927. An unpublished dissent
or concurrence roay 8till prenide thet aasurence, 2t leant to the parties sad the lower court
It can, however, fail even thet limited function. Cunsider National Treasury Employee
Union v. T'nited States Dep’t of the Treasury, No. 78-1282 (D.C. Cir. JMay 15, 1979, The
opinion reads ca follows: . -
This cause rame on to be hrard on the record on appeal from the United States Dis-
trict Caurt for the District of Columbin, axd was arpued hy counsei. While the resues
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strained by a dissent that niever sees the light of day. An appesl for
correction is largely useless if the appeal is not disseminated to
thoce with the power to correct the majority’s crrors.'!®

Thus, both the criteria for cases that should remain unpub-
lished and the functions of the separate opinions lead to the con-
clusion that few cases that generate separate opinions should go
unpublished. The data from the surve; year, as illustrated by
Table 12, confirm that hypothesis. The frequency of separate ¢pin-
jons among the circuits’ published opinions ranged between 2.2%
and 21.1.%; in the unpublished opinions it ranged from a low of
0% to a high of 1.5%. Taking all the circuits together, the average
frequency of separate opinions in published opinions was 12.4%, in
unpubiished opinions 0.5%. Divided courts thus were more than
20 times more common in cases decided by pubhsbea ommons

than in those decided by unpublished opinions.
The important question, however, is whether any case that is

sufficiently controversial to generate a separeste upinion shouvld go
unpublished. Of tha separate opinions in our sample, two had little
to offer to the legal literature.’*® One was too short to evaluate.}*?
The other two, however, should have been published.

presented occasion no need for an oninivn. they have heen uccorded full consideration
by the Cnurt. See Locaei Rule 13(c).
On consideration of the foregoing, it is ordered end adjudped by this Crurs that
the judgment of the District Crurt appealed from in this ~ase i3 hereby affirmed.
To that informative recitation. which consists of a printed form with the words “judzment”
and “affirmed” written in, is added the equally terse “Chief Judse Wright diszents.” That
sort of opinion complete with dissent not ¢niy faiis to sccomplish the restraining and ccr-
recting functicns but alwo {ails to assure “that the cose was fully considcrf:d by the bench as
a whole.” It takes 83 words tn say to the appeilant “you lost 2-1.°
' Anather reason to. publigh opintons with diszents is to ersure that the majc Tity can-
nnt suppress the views of a disserting judge. We are not aware of any federal rases whete
thet ha- occur.ed. The pruhlem kaa ariecn in «ome state case . however In People v. Fara,
No. CRA 178338 (el G App. Svg. 1979, Judre Jetlrrson wrnte i dizsent:
[nitally, it appeared Lhm tite mhjority falt the yaree aa I do regarding the fact that the
mamrity opininn merited publication in the Uticial Reporte. When circulated o e,
the majerity opinion was Appr: 2d by the two justizes making up the mejority and was
marked for pubiicztion in toe Ozl Reports It was only after | had cirenlated my
dissenting opimen 1o the t.o pstices she make up the magority that they decided to
reverse therr originel positisn regaiding publication in the Official Reporta. 1 do not
thirk this ruer,nl of position is justified.
Id. at 34.
v In Costeilo Publishing (o, v. Rotelle, No. 79 119 lD\' Cir. May 17, 1979;, 'he
district court dismiseed the counterclaim under Fru. RO Civ. P 19/b) because the action *

" equity and guod conscicace” should not proceed among the present parties due o the

ke
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TABLE 12

SePARATE OPINIONS

PusLisHED .
Circuit Total Dissenting Concurring  Concurring Separate
Opinions & Dissenting  Opinions
‘ (Soj
D.C. 194 21 12 8 21.1
First 214 2 4 0 2.8
Second 359 28 34 9 19.8
Third 219 26 10 4 18.3
" Fourth 346 83 6 8 194
Fifth 1385 62 85 9 9.1
Sixth 340 13 5 6 7.1
Seventh 325 3 . 9 8 - 14.5
. Eichth 448 21 T 10 2 T4
< Ninth 618" 14 2 9 4.0
e Tenth 251 16 12 4 12.7.
v Average 12.4
UNPUBLISHED
Circuit Total Diseenting Concurring  Concurring Separate
Gpinions & Dissenting . Opinions
(%)
D.C. 505 2 1 1 0.8
First 147 0 0 0 0.0
Second 563 1 0 0 0.2
Third 991 4 1 0 0.5
Fourth 890 1 1 0 0.2
Fifth 978 0 1 v 0.1
Sixth 908 2 2 0 0.4
Seventh 736 4 6 1 - 1.5
Eighth 209 1 0 0 0.5
» Ninth 1238 2 0 1 0.2
Tenth 555 3 2 1 1.1
Average 0.5

Sourck: Statistice! Data, sspra note 35, Tebles 1P, 2P, 3U, 5U.
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= : American Textile Mcnufacturers Institute, Inc. v. Bingham
&~ (ATMI)**® surely deserved public dissemination. It invclved an is-
A gue that, although arcane, has broad implications. The Occupa-
tional Safety and Health Act!*® provides for judicial review by the
" circuit courts of safety and health standards.’*® Often petitions for
. review will be filed in more than one circuit; the case is then heard
in the circuit in which the first petition was filed.!?* A petition filed
before the issuance of the regulation is considered premature.’** In
ATMI, the challenged regulation was delivered to the Federal Reg-
¢ ister at 9:00 A.M. and made available te the public at 11:53 a.m.
1 Several labor organizations filed petitions for review in the District
of Cclumbia Circuit at 8:45 a.r. and 11:55 a.m. ATMI filed at
8:45:01, 11:00:00 A.M., and exactly noon in the Fourth Circuit.!3*
. Clearly, the venue for the appeal will be determined by whether
| 9:00 A.m. or 11:53 A.M. wes the time the regulation was issued. The
dissent, relying on a provision in the statutory authorization for
‘the Federal Register,'* thought that ATMI had filed first. The
majority, relying on an interpretive regulation issued by OSHA,*
held that the unions had filed first.

vy Y
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court’s lack of jurisdictinn over a foreign firm that possessed evidence essential to determin-
ing the merits. The court of appeals reversed on the theory that the dismigesl was prema-
ture because Fep. R. Crv. P. 28(b) permiia discovery in {oreign countries. The correct time
for dismmissal, said the court. would be after such efforts at discovery hed failed. Judge
5 MacKinnon concurred; his opininn essentially is a message to the district judge indicating
those factors mentioned in Rule 19(b) that Judge MacKinnon considersd especially
important.
United States v. Vera, No. 77-5363, (6th Cir. July 10, 1978), is another czse in which the
separate opinion is of only marginal import. The issue that generated Judge Merritt’s con-
" currence was defcndant’s motion to transfer the case from Kentucky to Texas. DefenZant
was engazed in a scheme to distribute marijuana in Kentucky when his sirplane creshed and
was captured in Texss. The Diatrict court denied the motion to transfer and wax affirmed.
Judge Merritt concurred even though e wonld have feil “mure comfortabie” had the case
been tra--ferred. /d. st 2. The relevant standerd is “for the convenience of parties and
witnesses, and in the interest of juatice.” Feo. R. Crim. P. 21{h) Verais an unremariahle
application of that standard. '
N7 Ser note 114 supra.
Vv No. 78-1378 {4th Cir. Oct. 3, L9730
| re 29 PS.C. 85 651-57F 19760,
| "o 1d. § 65500,
o2 ULS.CL§ 2112(e) (1576).
; " See Industrial Union lept v. Binghars, 570 F.2d 963, 252-63 (D.C. Cir. 1977).
! 123 The statement of the facts is weken frem Respondent Sacretary's Motion to Dismiss
i and to Transfer, ATMI v. Bingihan, No. 78-1378 (4th Cir. Juiy 11, 1978 (on file with The
I; University of Chicago Law Review).
M 44 U.S.C. § 1503 (1976} {documents to be publicly available immediately after

E filing).

¢ 29 C.F.R. § 1911.18(d; (198D
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The majority and dissent, then, disegreed upen a rule of
law—a rule that could be settled one way or the other without
shaking the legal firmament, but a rule that should be settled.
Publication would have advanced the ultimate national resolution
of this issue. :

Another case that should have been published is Burrison v.
New York City Transit Authority,'*® which revealed a longstand-
ing disagreement within a circuit. The issue was the res judicata
effect of findings in a state criminal or quasi-criminal proceeding
upon a subsequent federal civil rights litigation. In Burrison and
other cases, Judge Oakes has consistently favored a much narrower
scope fur the doctrine of res judicata than has the majority.’** The
issue has alsc caused a split between the Second Circuit and the
Sixth Circuit,'** and it has been the subject of scholarly dispute.'**
It seems odd that, faced with such a contrcversial question, the
court should not treat the issues in comprehensive fashion’*® and
publish.that treatment. Nonpublication surely is inappropriate for
cases concerning such a persistently troublesome issue. )

- It might be argued that the controversial issues in Burriscn
had already been treated by the court in published opinions. Addi-
tional publication of diseenting views arguablyv is unnecessarv, as
well as damaging to the collegiality of the court. But frequent pub-
lic airing of dizagreement is the only way to settle such stubbern
disputes, and it may be the only way to attract sufficient aitention
from the Supreme Court to provoke a grant of certiorari.

After considering the principles underlying limited publication
and separat= opinicns, it seems clear that the circuits should adopt

" No. 7R-7536 (2d Cir. Mar. 29, 1979).
7 See Tuarco v. Monroe County Bar Ass'n, 554 F.24 315 «2d Ciro nn which Sudge
Oakes disagreed with the majority. hut concurred 11 the rezult hecause he telt he wis bound
by the “law of tre rmircuit,” id e* 522), cert. denred. 434 U.S. 574 119770 TR tathuate v
New York, 197 F.22 339, 243 (24 Cir)) (Gakes, J., dicsenting!. rort doeared, 410 U S0 1093
(1974 Tank v. Appe’iate Div., 487 F.2d 128, 143 (2d Cir. l‘.!T."'..: t0akes. J., dissentingt. cort.
derued, 416 ' F SHA (1374,

20 See Gettv v. leed, 547 F.2d 971 (6th Cir. 19770

" See H Umesouy, Fuponac Jurnsoietion: A GeNerar ViEs 10762 & o 113 019730
Thgie,"Res Judicatn i Civil Rights Act Cascs. An Introduction to the Problem. 70 Nw UL
L.. REv. 839 (1976).

'*® The prublem here is really more serinus than nonnublizztion; the court’s opinion
contains ahout 120 words. The fects are omitted entirely and the entire legai discussion

- eensizts of three case citaticna. Judge Osaen juined the majority apinian, limiting his disa-

greement to the statement that he adhered to his position in Tu. 0. This may aell be an
instance where notpublicstica led to a case receiving lesa attrntion than it merited.
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the rule that all cases containing separate opinions should he pub-
lished. Such a rule would cost little. In the survey year, only thirty-
eight separate opinions went unpublished—0.5% of the total un-
published product of the circuit courts.* In return for the mini-
mal cost of publishing these few decisions, the courts would be able
to ensure publication of a greup of opinions that should be avail-
able to guide litigants and planners, provoke critical commentary,
and perhaps interest the Supreme Court in resolving a controver-
sial questicn.

c. Reversals. About one in every seven unpublished opinions
did something other than affirm the opinion below (see Table 13).

TABLE 13

FREQUENCY OF NONAFFIRMANCE

Circuit. In Published In Unputlished Numbher of

Opinions (%) Opinicns (%) Nunaffirming

Unpublished

Opinions

DC. 44 14 67
First 32 12 17
Second .37 ) 9 51
Third 50 8 77
Fourth 43 . 14 121
Fifth 36 11 109
Six*h 41 12 111
Seventh 38 16 118
'Eighth 2 17 35
Ninth 28 19 211
Tenth 29 i3 8i
Total 3€ 14 1018

Sotrce: Caleulated from Stetistical Data, supra nots 25, Tables 17, 53U

NoTa: Dismissals for want of prosecution and coees transiarred were ex-luded from hoth
numerator and denominatsor in computing the percentaces of nonatfirmance. The furmer
fzure campritad all instances in whidh the appeiinte court did anything other then atiirm
the opinion helow or dismizs the appeal. Cpininne coded “uifirmed in part and roversed in
part” thus were clarsifed a2 nonsffirmancey

" See Table 12 supra
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It should not be surprising that the rate of nonaffirmance in pub-
lished cases is nearly three times that figure. With few exceptions,
when one court reverses another, it means that the system has not
worked properly. Almost by definition, the opmlon on appeal is of
sufficient interest to warrant publication.

Some reversals reflect mistakes in routine matters on the part
of district judges. The inability of judges to apply commonplace
law correctly shouvld be a matter of concern to all.'** Including such
reversals among the unpublished opinions conceals the problem.
Earlier, we discussed several examples of unpubhahcd opinions
correcting plain error by the trial judge.’*® Another is Wesley v.

" Green.'™ The trial court had dismissed a complaint because venue

was improperly laid, without establishing in the record the parties’
residences. Any such error, however embarrassing, should not be
kept from public scrutiny. 37~

Reversal on routine matters may signify more than poor
craftsmanship by the trial judge. It mav, for example, point to un-
cer:ahty about the content of governing law. The court of appeals
may not publish a reversal becauze, Lo it, the governing law was
clear; such may nct be the perception of others. Put differently,
the unpublished opinion may clarify precedent to such a degree
that the opinion sheuld be pubhs}wJ Sanchez v. Califano®®® was
such a case. [ts outcome turned on the allocation of the burden of
proof in Social Security disability cases. The court of appeals
thought the issue determired by its own published rrecedent. Al-

tnough the court probably was correct, the precedent was hardly a

133 The major concern, of course, is a general interest in the quality of justice heing
dispansed. There mav also be A more specihc concern. however. An example weald be a trial
judge nnder considerat: .n for elovation te a hicher Lench: if his reversai-rate were abnor-
malls high it might cause necond thought A bign reverani rate v.as ane of Lhe 1 roblrmy that
placued Judoe Carveweli when he wes nominsted to ihe Supreme Court. Moo N.Y. Times,
Mar. 6, 1370 at 24, col A

' Nee teat and rotes 8t notes 104-108 sieeal

¢ No. 772064 (3th Cir. Oct. 17, 1978i. Sev alsa La=n v, Wenzler, Na. 7/.2437 (9th
Cir. Dec. 3. 1974) (faijure . perriit plaintiif to amend co-rplaint cice, which is a matter of
rnight u.-der Fe, ROy Poo1van,

N "\ simi'ar : nalvsis applics to mistakes by federal law enforcement otficials. Even a
remand based on confeszion of error by the {lnited States Atlorncy can he interesting
enuugh to warrent. publicetion. United States v Martin, No. 78.5047 i%th Cir. June 7, 1879),
contained nut on:v such a corfessio, but also en obzer: attun that depnriures from Fen, R

t Crim. P 11 were “very great.” [Jd. That is 8 most.inforruative comment {or onyvone iuler-

ested in the werkings of onr criminal justice system.
13 30, 771900 (10th Cir. Jan. 11, 1979
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<~ model of clarify.' Publication of Sanchez would have helped
- avoid similar difficulties in the future.

_ Reversals in routine cases may alse reflect a continuing battle
over the ccrrect legal standard to apply. That is especially likely in
areas where a large number cf frivolous cases arise. The finder of
fact naturally will seek tc dispose of these quickly: the appellate
court, faced with different pressures, may not be so keen. In Kidd
v. Mathews,*® for example, the Sixth Circuit, in reversing a denial
of black lung benefits, noted that the “Secretary [of HEW] has
again used conflicting medical tests to prevent the establishment of
the [statutory] presumption.”®® The Secretary’s evident unhappi-
ness with the governing legal standard should be exposed, so that
others will be aware of the dispute and have the opportunity to
comment on its merits.’*°

Finally, for all the reasons dizcussed above, reversals are quits
likely to create law. Many of the decisicns discussed in the amalysis-
of separate opinions and suppressed precedent also were reversals.
That observation should come as no surprise; where the reversal ‘ o
does not turn on correction of piain error, it is likely that the court
below could not possibly have known the “true” state of the law,
because it had never been declared. Thus the circuit court is forced
to make iaw. If it does not publish its opinicn, it creates a sup-
pressed precedent. ,
, All of the phenomena just discussed weigh strongly in favor of
o publication of all reversals. They tell us interezting things about
: the workings of our legal system, they provide helpful discussicn of
» legal concepts, and they sometimes create—or at lezat clar-
ifv—precedent. Furthermore, reversal is an zasy criterion to apply.
Unlike most of the criteria used tu select opintons for publication,
reversal requires no subjective evaluation. Publishing all reversals,
i however. would entz2il & heavy cent. If all 1018 unnublished non-
effirmances in the survey year’' hed heen nablished. the number
of pubiished npinicns would heve increased by one-fifth.**

7 See Keating v. Secrotary of HEW, 468 T.2d 788, 7o (1ath Cir. 1972).

N T6.2520 (6th Cir. Aug. 24, 1978
Y fd., silp op. at L

(K1Y

1
See zlso Likins v. Maclntosh, Noo T9RZ28 (41 i Apr. 27, 1879) {dintnict court
erred in granting suminary judzTent in a priconer's (ivil rights acting). The stendard for
sumrmary judgment in civil rights cascs has heen a subject oof dianate in the Fourth Circuit
for some time new. Sce fimited Publication, supra note 4, at 8% R4,
' Sve Table 13 supra
142 There were 4699 published dispesitivas dizing U study vear. See Table 1 supra

P
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It may be, however, that some middle ground can be found,
beginning with the observation that not all nonaffirmances deserve
publication. One case, for example, raised questions concerning
Michigan's regulation of abortion clinics under a 1974 statute.!
After the decision below and oral argument in the Sixth Circuit,
Michigan revised the statute. The Sixth Circuit remanded for con-
siderstion of the constitutionality of the new law. Because remand
was based upon an intervening event, pessage of a new law, the
opinion sheds no light on judicial practice. It is the paradigmatic

"opinion without value to anyone other than the litigants.

Similarly, a “pass-through” of a Supreme Court remand has
such litile value that its publicaticn would be hard to justify.'** A
decision not to publish a remand in light of a Supreme Court opin-
ion in another case would be more questionable.

Finally, there is no need to publish a reversal based upon an
intervening change in the law of the circuit. In that situation, the:
reversal tells us nothing about the quelity of decisicn making-in.
either court. It may not even rafiect a dlsagreement over the con-
tent of the substantive law.'*®

It is impossible to tell from our sample the nuzaber of rever-
sals whose publication would not be called for urder almost any .
criteria.’*® A rough guess, however, is that abcut half of the non-
affirmances center on reasons uarelated to the workings of the ju-
diviary and the application of praccdent.’ We believe that.the re-
mainder should bhe publisiied. Although that would eniail a
significant public cost, the game should be worth the candle. To
ensure proper handling, we recommend that all reversals be pub-
lished unless the reversal is hased upon a standard or fact not
known te the tritural below at the time that court nr sgency made
its decision. We believe that rule «ill Lest square cust with henefit.

** Abortien Cealition v. Michigan Dep't of Pib Health, No. 77-1223 (5th Cir. Sept. 18,

TuTEy,
laa

A ditferent cuse would be preranted by subetantive considerstinn of a8 Supreme
Court upininn defore remand tn the trial court. That unguestionabiy should be published.

In Limited Puklicatic, supra note 4, we recommended publicatisn of all remands of
Supreme™Court decisivns. /d at 332 We now believe publication of &
URNLCUSSATY.

44 Sce, e ¢, Garlrer v. Zahradnick, No. 77-1870 (4th Cir. Sept. 29, 1978) (case held in
abeyance pending decision in Gorcdon . Leeke, 574 I".2d 1147 (4th Cir.), cert. deniea, 439
U.S. 970 (1275 remand in Gardner-required by rule cotablished in Gordon).

¢ The msj.r problem 18 the cryptic nature of 30 many of the opiniuns.

'* One-half ia a r2ga estimate by the authors after reading all nonaffirmances in the
sample.

“pasa-through™
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. d. Summary of cpparent costs. Far and away the majer

Trem pmulem we have identified in connection with limited publication
ZsTaeis that created by opinions that do not satisfy minimum standards.

1% Such opinions do not give the-appearance that justice has been
“" done. Mure important, perhaps, shoddy oninions may reflect the

quelity of thought that went into the'decision itself. Thoughtless
opinions sre a danger to be guarded against resclutely, especially
given the lack of correlation between productivity and below-stan-
dard opinions. We believe every opinion can satisfy minimum
standards.

Suppressed precedent is & much less sig nificant problem. If
the courts of appeals were to recall that opinions of public intzrest
should be published, the problem would be lessened. In addition,
the publication of all decisions with separate opinions, as.well es
many reversals, would help both to avoid suppressed preC°dent

interest to the public.
3. A Hidden Cost: Disparate Irina~t and Certiorar: Courts

A third cost, the dizparate impact of limited publication, may be
more pernicious, for its full effect stems [roin the cumaulation of
varicus devices adopted by the courts ¢f appeals over the last dec-
adz or so to cope with their increasing caseload. An spprociation of
the problem requires consideration of the interaction between limi-
ited publication and three reiated phenomena: (1) the disproncr-
tionalely low rare of publication of opinions for some types of liti-
gation, such as prisoners’ petitions, Social Security cases, and
appeais in forma p"vparM (2) the decision by the courts of appeals
of a substantial number of cases without oral argument; and (3)
the use hv the circuit courts of centra! stafls «f atiorneys to axd in

resesrch and decision making.
Table 14 displays the subject matter of the appeals terminated

during the 197&-79 Keporting Year. Most interesting among the
iterns in the table is the comparativelv high nonpublication per-
centages of priconer civil rignis cases., Sncial Security cases, and
prisoner pectitions in general. Hucl* hizh nonpublication rates
should ceme as no surprise, hesvever, for those subject matter arens
) are the most likely to produce frivolons litigeiion because of the
4 absence of disincentives to appeal. In addition, cuses in those cate-
gories often involve emoticnnl issues, pursued by litigents who seek
persomal vindication without any reulistic expectation of legal rem-
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edy: Finally, such.claims often turn on factual rather than legal
issues; hence, there is less that an appellate court can do to review
the decision below.
TABLE 14
NATURE OF APPEAL

Subject Matter Number of Number of Opinions not
of Appeai Pubiished Unpublished Publi-hed
: Opinions Opinions (e)

United Stsates, Plaintiff

Civil Rights 11 8 21
Tax 16 50 . 75.8
Land Condemnation 6 9 60.0
Other NS ST 3 102 T 481
subtotal - : 143 ' 169 - 54.2-
United. States, Defendant - :
Prisonc r Petitions . 167 456 73.2
Civil Rights 94 176 65.2
Social Security 92 205 76.5
Tort 68 116 63.0
Other 339 417 55.2
subtctal 760 1470 65.9
Private Cacses
Prisoner Petitions 290 1038 . -32.7
Civil Rights 308 708 £4.0
Securities €8 . 75 52.4
Labor 91 116 56.0
Tort 272 357 56.5
Other 696 786 - 53.0
subtctal ) 1815 3080 620
Criming! 1320 1623 55.1
Tl ' 4028 6342 61.1

Source: Statistical Data, supra note 35, Tables 7, 19.

Another problem is the relatively high percentage of unpun-
lished appeals that were filed in forma pauperis.. Among unpub-
lished opmons the in forma pauperis rate was 32%, while among
pubhshed opinions. the rate was only '20%."*®* Once again, the dis-

.

1% Theae percentages are from Statistical Data, supra note 35, Tables 1P, 3P, 4U. 5U.
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crepancy can be explained by the higher proportion of frivolous in
forma pauperis appeal!s because of the absence of disincentives to
appeal. Nevertheless, both phenomena—the disparate publication
treatment of certain types of litigation and the relatively high inci-
dence of in forma pauperis cases on the unpublished list—give rise
to concern for tvo reasons. -

First, the disparate impact of nonpublication arguably sup-
ports a claim of denial of equal treatment by the courts. The issue
has been raised before the Supreme Court, but was paszed over by
the Justices.**® Before this study, however, there was no hard evi-
dence that certain classes of litigants were most likely to suffer be-
cause of limited publication. Nevertheless, even with empirical
confirmation, the constitutional claim is at best colorable, because
the circuit courts’ practices weculd almoat certainly pass present
equal protection tests. The statistical frivolity of certain types of
appeals surely provides a rational basis for the disparity, and none
cf the types of litigation is based on a currently recognized suspect
classification justifying strict scrutiny. -

Whether constitutionally justifiea or not, litigants in the af-
fected classes still will helieve that thev have received second class
justice. That is a problem, for the appesarance of justice is nearly as
important ac the fact.’®® The federel courts, which view themselves
as the guardians of equal justice under law, should be uniquely
sensitive to claims that their own house may not be in order.

Second, the danger of routine treatment is another threat to
judicial rezponsibility. It is pessible that a judge’s 1aind subcon-
sciously will run alorng these lines: “This is a prisoner civil rights
acticn appealed in forma pauperis; past experience tells me there is
notiaing to such ceses. Therefore, 1 den’t have to think about it,
and if  don’t pubnlish aun opiniou I won't have to sift threugh a
meaningless record to prova the frivolity of this appeal 1o an un-
caring pubiic.” We relieve thet judges zealcusly guard sgainst such
irresponsible decisica making. But there is a dangsr of a judge de-
veloping a conditioned response to the surface characteristics of

—— —— - — —_—

¢ An equal pratection challengs to the Seventh: Circuit’s limited publication practice
was made in Brief Amicus Curiae of the Chicago Council of Lawyers at 15-12, Browder +
Directnr, 434 U.3. 257 (1978). The Supreme Court's opinion in Browder, however, did not
address that issue. o

'** That may parily e.'p‘ain the relatively kigh percentzge of criminal appeals (44.9%
that are published. Many uf those appesls are, no duubt, frivolous and in forms pauperis.
Yet is is hard ) uphold & conviction without same attempt at explanation, and cnce that
attercpt has been made there is an incentive to publish the fruits of the labo:.




certain classes of recurrent and annoying litigation. Requiring a
judge to justify a decision to the public is one way to minimize that
danger.!®!

All of the circuits provide that oral arvument nned not be
heard for some appeals. The idea is to expedite disposition and
conserve judicial resources in cases where the issues are so plain

- that oral argument is most unlikely to add to the quality of deci-

sion making.’®* Because such *“clean” cases are likely to result in
routine dispositions without precedential iinpact, we should expect
a substantial coincidence of nonpublication and denial of oral ar-
gument. In the survey year, this hypcthesis proved true. Only 3°%
of unpublished cases were argued orally, as compared to 81% of
published cases.’®* )

_ Although those figures are not surprising, they lend force to
the concern that nonpublication reduces the incentive for judges to
probe beyond the surface of the case. That concern is particularly
acute in cases submitted for decision on the briefs, for oral argu-
ment may show a court that the case has depths not apparent from
the paper record. Decision without argument, coupled with the
prospect of ncnpublication, removes two safeguards that might
lead a court to notice that the case is not in fact “routine.”

Finclly, there is the role played by central staff in the formula-
tion of opinions. Over the past decade, many courts, inciuding the
United States Courts of Appeals, have added large numbers of
staff law clerks to assist in preparation for argument and later dis-

_position.’** The Nirth Circuit, for example, einployed thirty staff

clerks in 1978.'*® Aithough the use of staif clerks varies wideiv

14 Judge Coftin acdrezsed this point eloquently in his recent hook:
A remarkably effective device for detecting fissures in securacy and legic i= the reduce-
tion to writing of the results of one's thought processes . . . . Sumehow, a decision
mulled over in cne's head or tulked sbout in conference looks different wien dressed
up in written words and sent out into the sunlight . . . . [W]e mav he in the .ery
middle of an epinicn, struggling e rr‘iec' tive reasuning all judges have agreed on, only
tr reetize that it simply “won't xtite.” The act of writing teils us what was wrang with
the act of thinking.
F. Corrin, THF Wavs oF a Juncz: RZFLECTIONS PROM THE FEDFRAL APprLLATE BFncn 57
(1980, : ‘
1% ArpeiLATE JUSTICE. supra note 2. at 2-32.
' STaTiSTICAL DATA, stipira note 35, Tahies 1P, 1U, 4P, 4U.
18 See generally D, MEADGR, Aprattate Covris: STare aND Process In Tne Crisix of
Vorume (1974Y; Hellman, supra note 57; Lesinaki & Stockmeyer, Prehearing Research and

" Screening in the Michicen Court of Appeals: (ine Coart’s Methud for Increasing Judicial

Productivity, 25 Vaxp. L. Rev. 1211 (1973); Thompron, Mitigating tae Damage---Qune
Judge and No Jucdge Arpellate Derisions, 50 CavL. St. B.J. 476 (1975},
' Hellman, supra-note 57, at 946.
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. dures present an obvious danger of delegation of judicial responsi-

from court to court, in some the clerks are heavily invoived in pre-

paring preargument memoranda and draft opinions. Such proce-

bility either to the presiding judge of a panel or to the staff itsalf,
leading to what one state judge styled the “one judge” or “no
judge” decision.'®*

That danger increases with the concentration of staff law
clerks in areas of the law where the high volume of cases makes
specialization possible—even desirable, given the possibility of
economies of scale. Those high-volume areas, of course, are most
likely to be the ones where frivolous appeals are the most com-
mon—criminal, prisoner, and social security cases, and appeals in
forma pauperis. If, as seems likely, those cases frequently are de-
cided on submission, it can be seen how markedly the process hy
which many appeals are “heard” differs from the general percep-
tion of an appellate decision as based on a collegial exchange of
views, marked by multiple drafts and developing ideas.’*™

That ideal may not often be attained. In fact, when the cumu-
lative impact of limited publication, central staff, ard the associ-
ated phenomena is assessed, it can be seen that the courts of ap-
peals often bheheve mucn like courts with discretionary
jurisdirtion—Ilike certiorari courts, in short. Suppcse a petition for
a writ of halieas corpus is denied by a lower court. The case is

reviewed by a staff member, who makes recommendations and’

submits draft opinions. It is disposed of witiout argument by the
ccurt. That process could equally well describe a denial of certio-
rar; by the Supreme Court. or the disposition of a “routine” caze vy

a ‘circuit court. They certainly cannot k2 distinguished on the

ground that denials of certiorari are unyablished and non-
precedential; so are most such “routine” circuit court decisions. A
piausible distinction is that denials of certiorari typically are not
accompanied by a statement of reascns. but our findings show that
mzay of the circuit ccurts’ unpublished opinions are similarly be-
reft of jusi.fication. A formnl-diffi-rence exists, ¢f course, in that
discretionary jurisdiction in the Supreme Court has been auther-
ized by Congress,'*® while the appellate jurisdiction of the circuit
courts is maudatory.'*® But when washed in the “cynicai acid,™®

3

'* Thomson, supra nate 154,

17 The best descriptiun of the ideal process is Hart, The Time Chart of the Justicus,
33 Hanv. L. Pov. 84 (1938) ' '

' 28 U.S.C. § 1254 (1976).

e Jd § 1291.

** Hilmes, supra note 6, a2 4u2.
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this formal difference evaporates. For the realist, the processes are -
the same. The conclusion is inescapable that, with regard to a large
part of their caseload, the circuit courts have transformed them-
selves, contrary to congressional mandate, into certiorari courts.

"Perhaps such a transformation is the necessary result of 2n
overwhelming caseload. It may be that little has been lost, and that
the quality of justice has not been diminished appreciably. Cer-
tainly some such steps are necessary to allow the continued opera-
tion of the system. Yet the cest of a changed appellate process
must be recognized for what it is in order that the final price of
judicial overload can be fully reckoned.

V. ConNcLusioN
A A Model Rule

" 'Our survey of the publication habits of tha circuit courts coni- -
firms that the principal benefit of limited publication is swifter jus-
tice; in addition, there may be savings in judicial efforty ihat in
turn may be tranclated into gains in prcductivity. We have elso
identified two major costs: suppressed precedent and, more seri-
ously, a marked number of low-quality opinions. Those findings
challenge the critic to fashion a rule that maximizes the benefts of
limited publication while avoiding as many of its coste as possible.
The Model Rule that follows attempts to meet that challenge.

Rule __. Cpinions.'®

1. Minimum Standards:'*?

Every decision will be accompanied by an opinion that suffi-
ciently states the facts of the case, its procedural stance gnd his-
tery, and the relevant legal autherity so that the basis for the dis-

' We nrst proposed 8 Maodel Rule for publication in Limited Publico:ton, siipra note
4. at 337-40. The version in t! + toxt reflects iessonsa learned in the present study.

Tre Mode] Rule does nut mention the noncitation corollary to limited publicatiun be-
coise tws 2tudy fid not include anv findings relative to citation. We have briey summa-
rized'our view of noncitation rules in text and noles at notes 2833 supra. For a niore de-
tailed analvsis of nuncitation rules, see Nun-Precedential Precedent, supra note 4, at 1194-
Qa, Similarly, this stady did not focus on the circulation of unpublished njpint ns, a0 the
Model Hule doees not address the probiem. Qur views on cirmilation are expressed in Lim-
ited FPublication, supra note 4, at 813-14. -

- [eiusion of 8 section ¢n minimum standards was designed to focus judicial atten-
tion «n the need to provide a minimally satisfactory explanation of why ihe court resched a
given result. :
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position can. be understood from the cpinion and the authcrity
cited. ' }

- If the decisicn is based on the opinion below, sufficient por-
tions of that opinion should be incorporated into the cpinion of
this court o that the basis for this court’s disposition can be un-
derstood from a reading of this court’s opinion.

9. Publication of Opinions:
a. Criteria for Publication: Ar opinion will be published if it:

(1) establishes a new rule of law, or alters or modifies an ex-
isting rule of law, or calls attention to an existing rule of law
that appears to have been generally overlooked;'*?
(2) applies an established rule of law to facts significantly
different from those in previous applications of the rule;!*
(3) explains, criticizes, or reviews the histcry, application, or
administration of existing decisional or enacted law;!®®
(4) creates or resolves a conflict of authority either within
the circuit or between this circuit and another;*®® ’
(5) concerns or discusses a factual or legal issue of significant
public interest;’*”
(6) is accompanied by a concurring or dissenting opinion;
(7) reverses the decisicn below, uniess: ’
a) the reversal is caused by an intervening change in
law or fact, or IR
b) the reversal is 8 remand (without further comment)
to the district court of a case reversed or remanded by
the Supreme Court;'®®

' The first clause of this rule wns included in the puidelines {or epinion pubiication
sugpested by the Federal Judiciol Center. Ser Sranvante, supra note 17, at 15, It wad in-
cludad in some fnnan several cirenit Dians, See Disrrn 1 o Conemuia Cinemt PLAN para.
a. 4t Cane B =Gy Tk G RO 3%ed Dy w30 G Reonpp © 40 91 Cir RL ZiE0L
The last cianse, the resurrection file, seemn o be the unigie property of the Ninth Circuit.
2re Cin. R 21(H) (21

' See Dietrier oF Corustita Cincvir Pran para. e 8t CIr. R. app 9 4u0).

1 See Distriet oF Corvusia Clreir PLas para. o 41 Coe Ro 1S7aGii) 7th G R
Ilen i) Y Cue R 2R

¢ Nee Distrier or Covumsis Cirevir 1 a¥ para. d: 41u Cire R 13aite); e Ciee R
IHeHDGVIC); B Crr. R.oapp. § 4th), (N Yo T R 171V 1)

17 See DisTricT of Corumsia Cironr Pran paras by dtu Co RO 184a1Gi); Tmie Cive I
35011 Gi); 8vi Cot Reoapp. 1400 ¢ Cire B 21thwa,

1 Flsewhere we recommended-the pubhication of all reversais. Sec Limited. Publica-
tion, supra nete 4. at 639. Here we withdraw that recomuuendation because it would unnee-
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(8) add-esses a lower court or administrative agency decisior:

that has been published;!*® or

(9) is an opinion in a disposition that

. a) has been reviewed by the United States Supreme
Court, or
b) is a remand of a case from the United States Su-
preme Court.'™

b. Publication Decision: There shall be a presumption in
favor of publication. An opinion shall Le published unless each
member of the pznel deciding the case determines that it fails to
meet the criteria for pubiication.

3. The court recognizes that the decision of a case without
oral argument and without publication is a substantial abbrevia-
tion of the traditional appellate process and will employ both de-
vices in a single case only when the appeal is patently frivolous.

Many of the provisions of the Model Rule were suggested by
existing circuit court rules. We provide textual discussion onlv of
those provisions that were suggested primariiy by the empirical
study. N : ' ‘

The most striking finding of the study is the extremely high
cost of nonpublication in terms of opinion guality. Nine of the
eleven circuits produced twenty percent or more below-standard
opinions. In six circuits the figure was above thirty percent.!” Sec-
tion 1 of the Model Rule should remedy that situation. The need
for the provision is all the more apparent given that opinion quali-
tv is not correlated with productivity.** In other words, by adopt-
ing section 1, the courts could remedy the maost serious drawback

- of nonpublication—paoar oprinion qualiiv—without reducing pro-

ductivity. The case for thc provision tiius is very strong.
\

essarilv increase the courts’ publiched opinion totals by including puss-throughs and other
opinions of limited precedential vaine.

o0 See 4t Ciz. R. 18(a)(vi); Sixrie Cikevar Puan © 1 Ui Cie RL 350l D)v); #1u Cir
R. app. 1 4te); 9mu Cir. R. 21(h¥r5).

'?* A cese that hue generated o foll United Statee Supreme Court epinion clearly shuuld
be pul 'shed at the circuit court level—aven if the publication crder is retroactive. A circuit
court opinion feiluwing 8 remend trem the Supretnr Court also should be published. Hew-
ever, if the opinion is simply a reference back tn the district court, there is no need for
publication. : )

1% See Table 10 supra.' :

** See Table 11 supra. '

L 4



Wy e

FUO®- 500 winu Pof SR Wil 0L LI pARE,

. PR Sy

1981] : . Limited Publication : 629

Section 2 of the Model Rule includes detailed publication cri-
teria. Six of the eleven circuits currently use such detailed crite-
ria.'™ Our findings showed no positive correlation between specific-
ity of publication .criteria and the percentage of opinions
published.!” Nevertheless, we favor specific criteria on the theory
that the publication decision wili be made in a more intelligent and
consistent rmanrner if the judges have detailed criteria to guide
them. The result should be fewer czses of suppressed precedent.
Additionally, vur figures de not disprove the effect of specificity on
publication percentages; they simpiv feil to prove it.

Three of the criteria warrant individual discussion. Section
2(a)(3) tries to ensure publication of opinions that reflect problems
in the administration of justice or the working of case or statutory
Jaw. Judges are in a unique position tc observe such problems. Any
opinions that result from that advantage should be made generally
available. g A

Section 2(a)(6) of the Model Rule callz for publication of all
cpinions that are eccompanied by cencurring or dissenting opin-
ions. The results of the study provide strong evidence that such
opinions are likely to deserve publiz dissemination. Of the four
such opinions that we evaluated, only two were correctly left un-
published.'” Furthermore, the cest of sucli a provision is negligi-
ble. In the entire survey vear, only thirtv-eight such opinions went
unpublished—about 0.5 of the toral of unpublished cpinions.’™
This balance of costs and benefits strongly supports section
2(a)(8). _

The situation is not so ciear with regard to section
2(a)(7)—publicetion of reversals. Our (indings indicate that many
unpublished reversals should have been pubiished. Some were law-
declaring opinions and others revealed important information
about thie performance of lower conrts and administrative agencies.
On the other hand, some reversais, for instance those caused sim-
ply by an intervening change in the facts or law, should not have
been published. An addition to the eguation is the high cost of
publishing all reversals. In the survey year, such a move would
have increased the wotal of publizhed opinions by twenty per-

V13 See Tubie 3 cupra. )

¢ See wxt and notes at notes 4R350 supra
7% Seo text and notes at nojes 116-171 supen.
17 Ser text at note 31 supre
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cent.’” Accordingly, section 2(a)(7) is a compromise that attempts
to secure the publication of only those reversals that are likely to
be significant.

Section 2(b) of the Model Rule calls for a presumption in
favor of publication. Our results indicate that such a presumption
is likely to affect actual publicaticn behevior, because circuits with

a2 presumption against publication actually did publish less than
circuits without such a presumption.'”® Incrsased publication is
likely to diminish the problems of suppressed precedent and poor
opinion quality. Although there may be some loss in the area of
swifter justice, our results do not suggest that productivity ie likely
to suffer.’™® Section 2(b) also requires a unznimous decision of the
panel in order not to publish.

The language of Section:3 is entirely precatorv. It simply calls

for judges to recognize the dangers inherent in combining several.

judicial “shortcuts” in a single case. There is some temptation to
call for publication in all cases in which there is no oral argument
or vice-versa, but the cost of such a provision is high. In the survey
year, it would have more than doubied the total of published opin-
ions.’® Qur hope is that the precatory lanruage of Section 3 will
call the judges’ attention to the possibility that they may be trans-
forming their courts, without statutory authority, into cer.iorari
courts.

B. Summing Up

The discussion of limited publication has produced numerous
claims concerning the harms and benefits of the practice. This
study permits an emgirical evaluation of many of these claims. It is

" clear that limited publication preduces at least one significant ben-

efit—swilter anpel'ate justice. The claimed benefit of savings of ju-
dicis]l t'me and effert is less clear. It is difficult to read many un-
publisiied opiniuns without concluding that relatively little time
and effort was spent in their production. Yet we found no positive
correlation between a circuit's tendency not to publish and its pro-

-
3

117 The number of pblished opininns for the surey year in ail circuits was 4699. See
Teble 1 supra There we-e 1018 unpuhlizshed norsfirmances. See Table 13 supra.

178 Soe text ANd noies-at notes 51-53 supra.

170 Spo text and nute at note &6 supira.

e 15 the 73‘7 of ~ll unpuhlithed opinions decided without oral arpument, see text and
note at note 152 zuprc. had been publishied, the number of puhlmhed opinions would have
shot up from 4639 to 10,721, See Table i supra.
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ductivity. Other variables may obscure the relationship between
nonpublication and productivity. Alternatively, the judges may be
using the time saved to perform imaportant but not case-related
functions. Althcugh we suspect that the time-savings hypothesis is
true, we are unable to verify it emnirically.

Our examination of the circuits’ work has provided little to
justify major concern about the problem of suppressed precedent.
We did, however, find a number of cases where valuabie discus-
sions of difficulties with the law or its administration were sub-
merged. The circuit courts could substantially remedy the problem
by adhering to several of the provisions of our Model Rule.

The more significant drawback tc the systen, is its pernicious

. effect on judicial responsibility. In many circuits, large percentages

of the unpublished opinions failed to satisfy even minimum stan-
dards. Further, when nonpublication is combined with denial of
oral argument, the result mnay curtail the appellats process in a
way inccnsistent with the mandatory appellate jurisdiction of the

courts of appeals. Once again the Model Rule provides a way to

reduce those costs substantially. ,
Perhaps the greatest danger of anv procedural reform is that it
will be adopted without sufficient reflection or continued without
sufficient study. Although the publication plans received ample
thought before their adoption and during their first several years
of operation, study of the effects of the plans has alrost entirelv
ceased. From 1973 until 1277, tiie planz were the subject of annual

reports by the Administrative Office of the United States Courts to

the Judicial Conference of the United States. The reports are no
longer being made; since 1977 the study of the plans has come
largely from outside of the judicial system. Clearly the courts

themselvzs have no tacilities to cunduct such inquiries. The proper

agency is the Adminisirative Ofiice. Data on the workings of the
publication pians tand cther recent appellaie court reforms)
gl »uld be included as a regular part of the Annual Report. Perheaps
after several vears of such reporting, more ambitious statistical
studies will be pessibie and will vpr'(;\‘id‘? more ccnclusive answers
to thie questions arising out of the limited publicaticn debate.
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CINCINNATIW LAW‘ RE\’IEW

Prrrisizep QUARTERLY BY THE Boarp oF Eprroms

Vol. 50 1951 No. 3

HIDE AND SEEK PRECEDENT: THANTOM OPINIONS
IN OHIO

Bohbert L. Black. Jr.”

[. INnTrRODUCTION

No one seriously questions the advisability of publishing most deci-
sions of the highest court of any jurisdiction. Because this court of last
resort exercises ultimate authority. its pronouncements should receive
the widest circulation that circumstances will ailow. This. is particu-
larly true when, as is most often the case. it has the option to select for
decision issues of broad public significance extending beyond the in-
terests of the litigants.

Opinions of lower courts are of a different nature. and the publica-
tion of these opinions is an area that invites regulation. Not every
appeal has great public significance and 2 number will have no lasting
effect bevond the concerns of the parties to the litigation. Others.
however, will extend the application of established principles to new
factual situations. develop new rules of law or mindify old ruies under
the tradition of evolulion characteristic of Andlo-American jurispru-
dence. These decerve pablication. - ‘

Publication of court opinions. however. is a mised blessing. Begin-
ning more than 300 vears ago, commentators exprossed apprehension
about the flood of legal publication.!  Both production and retrieval
of opinions regnire enormons expenditures of time. human energy and
mones . and overpablication occars when production ensts rise to a

* Preading Jadee  Ohio Conet o Appeats, Fist Appellaie Ditret Concinnati, CGlung B
Yaie Usiversety 19500 LB Marsaed Unverate, FH2 The Gachor s deeply indebied o Mark
JoStepamak s oD tor e adoabie Laedancee throv zhoar e o ande s eoumrse of the rescasen,
preparatien and weenee of toe Article, Thasks abvoto Jedos Tebne i Cleek ol the Unned Stares
Court of Appeals For the Sixth Ciremt, and 88 Willicer ML Rchinias, Asaociate Profesor of Faw,
Crusersity of Toledo, for their hedp i uu'li:- ring sl rials

LoD Meoskons, T Doanes acr or tme Low AP0 00 Meleofn tated that Sie Mattines
Hale. Lord Chiel Justiee in 1671, was reported to have aaeds

Thos, as the rolling of a snowball, it [pabhshed law inereaseth in bulk in even
age, until it become uttery enmacageable. 0 Every gge did retain womeshat of
what was past. and added womewhat of itvown. 00 And this producdh mstakes,
Ittt nececeniy cinese ignoratice i the prodesers and peetession itseelf; hevanse the

vobiitnes of the L are et eanils nnastered
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CINCINNATI LA\W RE\’IEW’

uoLisiED QUARTERLY BY THE BoARD OF EDITORS

Vol. 50 1951 No. 3

HIDE AND SEEK PRECEDENT: PHANTOM OPINIONS
IN OHIO

Rohert L. Black. Jr.”

- [. INTRODUCTION

No one serionsly questions the advisability of publishing most deei-
sions of the highest court of any jurisdiction. Because this court of last
resort exercises ultimate authoritv. its pronouncements should receive
the widest circulation that circumstances will allow. This is particu-
larly true when, as is most often the case. it has the option to select for
decision issues of broad public significance extending beyond the in-
terests of the litigants.

Opinions of jower courts are of a different nature. and the publica-
tion of these opinions is an area that invites regulation. Not every
appeal hus great public significance and 2 number will have no lasting
effect bevond the concerns of the parties to the litigation. Others.
however, will extend the application of established principles to new
factual situations. develop new rules of law or miodifv old ruies under
the tradition oi evolution characteristic of Anglo-American jurispru-
dence. These deserve prublication.

Publication of court opinions. however. is a mized blessing. Begin-
ning more than 300 vears ago, commentators exprossed apprehension
about the flood of legal publication.' Both production and retrieval
of opinious require enormous expenditires of time. hnman encray and
mones. and overpablication occurs when production costs rise to @

* Presidine focee - Ohio Conrt ol Appealss First Anpetiaie Distrct, Clncinnati, Clan: By
Yale Urversen P30 LE B Harcard Uninverate, P92 T wthor s deendy nndehted oo Mark
JoStpannd J D L b meainabie saedance throvchoat thee mnande e comse of the teseasen,

preparation and writns of the Arhcle, Thasts abso to Jobe Heboen,

Clerh of the Unsuerd stares
Court of Appeals for thee Sinth Cironit, andd 8 Willim ML Richooan, Asaociite Profesor of Law,
Crnveraty of Tol do, for their help in uu‘Hs- e thalerials

PoD Menossore, Ve Lascrsar or tie Do G670 MePrekol tated that Sie Matthes
Hale, Tord Chicl Jistice in 16710 way reportid 1o bave capd:

Thos, as the rolling of o seowball. it {publihied lasw | inereaseth in balk i every

age, until it beeome atterdy enmanageable. 0 Eveny age duid retain comewhar ol

what was past. and added somewhat of itvown, - Aned this produceth mstakes,

It st peeacandy cmse ignoraier in the professors aed profesion itwelfs becanse the

vobines of the L are not easthy thastered
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level no longer commensurate with the benefits.2 For these reasons. a
1973 report by the Advisory Council on Appellate Justice suggested
the establishment of criteria for publication.? Eleven United States
courts of appeals and sixteen states have adopted plans that regulate in
varving degrees the publication of court opinions.*

Ohio has not. Every decision of the Ohio Supreme Court is required
Ly constitutional mandate to be published. but there is no clearh
defined publication plan for the intermediate courts of appeals.® In
1979 less than 3% of courts of anpeals decisions were published al-
thongeh those courts made finad disposition of 98¢ of their caseload in
that vear.®

20 A technolew makes retrie 2l oF cpevitic dtenss from a general mass more feasible

ceonozticaly . the abibts to manage the mass i evhaneed, provided that the new sestem ean be
bbcr:!tcd L the average professional '

3o Anvieony Cornar o8 AN aTE [P STICE. STANDARDS FOR PURLICATION 0F JUDICTaL
OriNtons (F1C Rescarch Series Nao T3-Z0 71538 (hercmalter cited as Stasparns 1973)0 The
Advisory Creaneil on Appellate Justiee i ssipported by the Federal Judicial Center and the
National Center for State Courte, A caris evaination of the reaiit of the movement toward
mors parined pubiication s Chaning A Sureey of the Writing andd Publication of Opinians in®

Federal and State Appellate Courte, 67 1o L | 0201074,

i
Car. B2 6o Co ROVE: Do o B0 3355 vZoovs: Srnc O Prsncation Pras: v Ca K.
Sl Wi G B 1T0c: 2.0 G BoSor L Az, Boosee G dsier: Asne RS, Co 201
Car, B €00 076 Coro Arr. R 330 Cons, Grn Sear. 8 35221 00977 s, Ser Crl R
UG Inec Mo e PO A5 lor s soe O RUIGL KA. B Aee. G Noo 7040 Ky, B G,
POTRIG ko BP0 b XY Jrns Law § 101 MeKinnes TOEN: One v Soars Ans e
200830 3 et Sapp. 19NO0 T 1ot P 3520 Was, Rev, Conr § 2.06 001975 \Was . R
Are bSO 250 Tl Jederin cirenit coort -ans have been roview ed and disersaed in bl an
Rewued-de & Uichiman, The Non-Prees deated Procedent imted Pbdication and No-Citaten
RBedecy the Dopitend Sezves Comric of Appeads . TS Corese, Vb, THT (19780 Therenntes eitea
as Nt iecedeatial Proceder Caned vs Beseolds & Richman, Limited Publicction in the Feoasei:
ard Sech Cirenre, 1970 Dew 1] SoT Hheromafter Gited as Limuted Public atim,

SNt 2ty of Article IV ab v Obes Conatitation provides io full: “The decrions ineadi
case in b anpreme coart shail he revorted s sauether with the reasans therear”
1

B The fotlo cmg tabbe chones thee poaeter an Lo, the ninnbeer and pereentage s o tetad

termmnnet ae ternome b npaaes ane e enhes and pereentazes o apieions pehiide bor
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case~ reported in 33 o App 2d theoeeh 440 Olae App 240
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This Article will review the current Ohio practice regarding publi-
cation of court opinions, evaluate it in light of the experience of
jurisdictions that rcgulate publicaticn and discuss alternatives to the
Ohia practice in those areas in which it is perceived as deficient.

I1. Tar Omo PracTICE
A. Organization of Ohio Courts and Their Jurisdictions

Ohio has o three-tiered jndicial svstem. not nnlike th= federal judi-
cizl svstem. Points of entry are the trial conrts and administrative
agencies:- The intermediate level consists of the conrts of appeals. and
the supreme court stands at the pinnacle of the judicial hierarchy.

The trial conrts inciude a court of general und unlimited jurisdic-
tion—the court of common pleas—and special courts of limited juris-

- diction—the municipal and connty courts. Ohin hac a number of

-,

administrative agencies. both statewide. such as the Public Ctilities
Commission. and local. such as the municipal civil service commis-
sions. .

* The court of appeals is divided inte twelve appelate districte with
iurisdiction limited to the county or counties comprisin. - the disiriet.”
No district has precedence over any other district. nor is there a poliey
or practice for coordination of opinions on ‘he same issne among
districts. The concept is that the supreme conrt will rescl e conflicts of
judument between districts.

The workload of the courts of appeals is fixed by tav . Thes have no
control over the filing of appeuals. becanse every litizont claiming
prejudicial error in a trial court or an adminivrative aveney has @
right to appeal.” Three judges must hear and dicpose of all cases on
the merits.” and all errors assigned and vriefed et be passed npon.
whether or not dispositive of the appeal!™ Farther, the courts of
appeals are regnired to state inowriting their decisions and the reasons
therefor' Undike come ot or states. Ohio has no precs hire to allow
Htigants to hv-pise the conrt of appeals levei and ao procedore tor

courts of appeais to transfer a case to the suprome conrt sooas to

o e By Cop A 8 2500 002 Pae 19Nyl el dhsirie® court vl
'

anthorizedd an 19500 e fvegan operation. beh 0 TNt Sonpe g caba vt e rmarde aniy ot
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-present promptly to the supreme court broad questions of judicial

policy or interpretation.'* The vast majority of cases terminate at the
court of appeuls level: official reports demonstrate that the courts of
appeals terminate 977 to 987 of court actions filed in the two lower
levels. ' :

The supreme court has original jurisdiction in certain matters.
inclnding upplications for the high peremptory writs.'* Appeals as of
right from the courts of appeals also He in a limited number of cases. !
The supremc court must hear cases certified to it by a court of appeals
that finds its judzment is in conflict with a judgment on the same
question by another court of appeals.’® By statutory mandate the
supreme court must hear appeals {rom the Board of Tav Appeals.’” the
Public Utilitics Commission'® and the Power Siting (‘omm'ssmu 19
All other appeuals are discretionary.

12, S Ann, LS Crl 29-3: Cans Constlart, 608 5o o Wik B e, LSOOG G
13. The statistics {or the vears 1976 throngh 197 how thas ment ternzaations by the Ohio
Supreme Covrt of appeals ferm lower conrts, and ternasatinne B opinon or dismisal m the

conrts of apneals were as folle wa

Vear Superees. Cogre” Conrts of Noveeale  Percencpn i Conrteof Anpeals
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B. Publication of Court Opiniom’“’

The constitution requires that every opinion of the Ohio Supreme
Court be published.?! 1t provides that laws may be passed for the
reporting of cases decided in the courts of appeals.®™  Publication of
intermediate court opinions is mentioucd in one Ohio statute. one of
several that set forth the duties and powers of the Reporter of the
Supreme Court. The statute directs the Reporter to “prepare for
publication and cdit. tabulate. and index those opinions and decisions
of any ecourt of appeals furnished him for publication by any such
court.”® -While the language mayv seem to create a duty to publish
whatever is submitted by “any such court.” the practice is otherwise.

The number of terminations by the conrts of appeals has increased
in recent vears, but the percentage of their opinions that are published
steadilv has decreased.™ The percentace of published opinions de-
clined from 4.81¢C in 1476 to 2.84% in 1979, while judicial output
rose 36.56%, from 4.054 opinions to 5.336.7 Othierwise stated. in
1976 one opinion in twenty-one was pubiished. while in 1979 ere in
thirtv-five was published. By wav of comparison. the percentage of
published opinions of total terminations in the ¢leven United States
courts of appeals [or the fiscal yvear ending June 30, 1979 was 38,3 2

20, The following are the officiad report in Okio: Ohio State Beperte and Ohia Seate
Reporte, Seeond Series, fer the sopreme ennes OLis Appellate Reports and Ohio Appadlate
Reports, Seeond Serien, 1o the conrte of appeais: and Ofon Maiscellaneons Reports, for the trial
cintrts,

The fohiowing are the caofficial reports in Ohio. Oban Ogisions, poablisked by Anderson
Fublihing Co. Cineraiae, Obgs eepartine all the abirtalls eoported oo uowell as wone
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The decline in-the number of Oliio courts of appeals opinions

-published is due in part to the manner in which publication of.opin-

ions is funded. Bv long-standing arrangement. opinions for official
reporters arc tyvpeset by The Luw Abstract Publishing Company. a
corporation whollv owned by the Ohio State Bar Association (OSBA),
for its weckly journal Qhio Bar. withont cost to the courts.®  This
printing is. in effect, the advance sheet of Ohio’s official reports
because the official reports are printed by The Law Abstract Pablish-
ing Company irom this originai tvpesctting. The advantages are mu-
tual: the courts are freed from the cost of tvpesetting. and OSBA has
cxclusive control over distribution of the official advance sheets.
Ohio Buar is distributed to all OSBA members as a benefit of mem-
bership. and through it OSBA also disseminates a broad range of
material in addition to court apinion<.®* . Ohio Bar is supported

through advertising and a subsidv from the OSBA. It receives no state

funds. The resuit is that the stzeof the publication is limited. The
priorities for publication are not announced. but clearly the top prior-
itv must be given to supretae eourt opinions under the constitutional
mandatr. 2 Opinions of lower conrts iend to compete for space with

the information of interest to bar embers,

© Gl Status of Unpublished Court Opinions

The unpublished opinion in Qhio is lannched onto a sca of ambizu-
ity where it is difticnit to sav whether it sinks or swims. The kev
publication statute requires that “lo]pinions for permanent publica-
tion in book form shall be furnidied ta the [Rleporter and to no other
person,” It continoes, A e Auere 150 19190 all such cases miust
be reported in aceordance with this section before they shall be recog-
nized by awrd receive the official sanction of any court.™ The pur-
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pose of this "no sanction” statute was to ensure that there would be
one publisher of official reports, just as similar rules in other jurisdic-
tions prohibit the citaticn of unpublished opinions.*

It may fairly be said that this purpose has been subverted by actual
practice. The apparentlw mandatory nature of the “no sanction™ rule
has twice been held to be directory onlyv.3®  Lower courts constantly
refer to their own unpublished opinions as having precedential value
and cite the unpublished opinions of other courts. Unreported cases
are cited in Ohio Jaw review articles and in Ohio law treatises. *!

Ther» are several svstems of summarizing nnpublished cases. Each
week Ohin Bar reports summaries of selected civil cases from the
courts of -uppeals. as prepared und copyrighted by Advocates™ Re-
search. Inc. Summaries of criminal cases are published by the Ohio
Public Defenders’ Association and by the state public defenders’ of-
fice.” Other professional associations regilarly report nnpublished
opinions either in sumimary form or in fnl.™  The courts of appeals
have their own methods of retrieval. An “Ohio Unreported Courts of
Appeals Cases Service™ has been proposed for use by law libraries. law
publishers ard law offices. which is desizned to make available on
microtiche the opinions from all appellate districts.”  Another pro-
nosa! would furnish an index for this service.™

None of these ccurces of information about Ohio’s unpublished
fudicial opinions makes thum available in the national arena. how-
ever. The summories are indexed according to individual <steme
devcioped by each publisher: they are not coordinated. and none is
capable of being keved to any of the widelv nsed national research
tools. sueh s those published by The Lav vers” Co-Operative Pablish-
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ing Co.. West Publishing Co. or Shepards/McGraw-Hill. Thus. al-
though an unpublished opinion is obviously enforccable between the
litigants. and although it is open and available for inspection at all-
reasonable times by the general public as a public record: the mass of
Ohio decisional 1aw does not exist on the national scene.™ :

Ti1. DERICIENCIES 1N THE Q10 SYSTEM

A. Publication of Supreme Court Opinions
. l ]

Supreme court opinions that establish judicial policy for the state
clearly <hiould be published. It alsc makes zood sense to publish opin-
ions of tho. e cases that the court <elects for review. opinions of cases
that interpret the United States and Ohio Constitutions. opinions that

- resolve conflicts between appellate districis and opinions that involve

the review of an affirmed death penalty. The mandatory publication
regnirement. however. makes less sense in other areas of mandatory
jurisdiction. such as actions filed originally in the supreme court for
the high peremptory writs or actions appealed from cases originally -
filed in the eourts of appeals. Not all of these cases raise novel issnes or
have precedentiul value, In addition. it may not be necessary to
publish every appeal from administrative agencies.

Relief from having to prepare publishabie opinious in these matters
wonld free the supreme court to concentrate on cases worthy ot
publication— those of public interest. This could be provided by rout-

ing sech adininistrative appeals to a.special statewide court of admin-

isrative review or to one or more of the existing courts of appeals. so
that the sapreme court could <elect administrative cases for review
with the same criteria that it does in all other litigation. An alterna-
tive method of relict wonld be to give the supreme conrt diseretion to
select which eriging! actions and administrative appeals shall be diven
the tull *reatiment of & pabliched opinion.

. B Publication of Courts of Appeals Decisions

The intermediat: appellate level hasa fancetion ditferent from that
of the sgeme conrt. delineated by the following four chiarocteristios:

(s, T he conrte o appeual have ne controb over what cases or how many

are Hiodl whether original actinne or appeais {rom lover jurisdictions,

(2 Thev are. in effect, the connt of last resort in 970 10 98 of the
vases oniginating at this or the trial level ‘
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(3) Less than 3% of their opinions are currently being published.

(4) This level of publication is brought abeut not by the choice of the
judges or by any requirement of the constitution. the statutes or the
court rules, but by the limitations on available space arising from the
cconomics of publication. )

The first two characteristics disclose a court that mayv be described
as a "97% court of lust resort,” because it establishes judiciai policy
for all lower courts and agencies in its district. The court must. of
necessity. review many cases without precedential value, and this
brings into focus the need to differentiate between those cases that
speak only tn the litigants and those that speak both to the present

litigants and to future litigants. The latter should. in the interest of

efficicney and fairness, be decided by opinions well publicized and
available to all.

The “one report only™ and "no sanction” rules adopted in 1919 were
designed to-eliminate the proliferation of unofficial reports.# The
statutes had the desired effect. However. there is now a growing
volume of verbatim and summary reports of unpublished opinions.
and these sources of unpublished opinions undermine the effectiveness
of the “one report only™ and “"no sanction™ rales.

In addition. the current practice is also subject to the same criticisin
to which the “limited publication-no citation™ rules of other jurisdic-
tivns are subject—selective publication of precedent destrins the eon-

"~ eept of stare decisis. 't Tt lessens judicial responsibility and account-

abilitv. and eventually erodes or destrovs prblie confidence in the
judicial svstem . *?
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Further. the “limited publication-no citation™ rule tends to create_ -
two bodies of law: one that is published and generally available. and
another that is not published and available onlv to special groups. It
splits the bar. because only those who have the necessary resources in
time. money and personnel cun make arrangements to gather. store
and retrieve unpublished cases: those who can tend to be public legal
offices (the attorney general and the county and municipal prosecu-
tors) and the large urban law firms.

Limited publication and the resultant sappression of prececent
have a clear and present effect on the quality of the judicial product.
A decision that is limited in distribution to the litigants and the court’s
own files does not receive the attention and effort equivalent to that
received by the fuil opinion prepared fur publication. Judges whose
product is constantly relezated to dusty shelves in specialized libraries.
when that product has potential usefulness far bevond the parties und
the situations addressed. tend o lose enthusiasm.

Worst of all. the confidence of the profession and the general public
will nndoubtedly be shaken by accounts of clear inconsistenicies be-
tween results on the same question.*? of slipshad work.#* of suppressed
precedent ¥ and of denial of further review because the case is not
sufficienthy explained.*®

IV, Actenativi Praxs vop PusLicaTtioN.

Ohio is fortunate in being able to take advantaze of the experiencé
of other juriscictions that have grappled with the isse of drawing the
line hetvees the pablishable and the anpublishable by a visible.
aniform and readistic process. At the risk of oversimplification. these
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,
publication plans {all into two groups: those that define the line in
very general terms, such as “has precedential (or institutional) value.”
and those that spell out in detail a number of specific factors for
determining publication.®

The creation of a visible. uniform and realistic policy for determin-
ing what is publishable is not simily a matter of setting standards for
publication. A publication plan necessarily brings into focus other
aspects of appellate adninistration. because publication and prece-
dent stand at the very center of a svstem of law that promises reliabii-
ity, stability and durability. Five ereas of concern are involved:**

(1) What tyvpes of dispositive writings are allowed® Summary order?
Memorandum decision? Opinion. whether signed or per curiam?

2) What are the miniinuin writing standards for a memorandum deci-
sion? For an opinion?

(3) Shall the presumption be in favor of or against niblication®

(4) What are the standards for publication of decisions or opiniens?
Whe makes the decision about publication. and whens

(31 What is the status of unpublished decisions and what is the required
distribution or circulation of them?

A. Types of Dispesitice Writings and Minimiosn Writings Standards

A precedential decision should be in o form sufficient]y complete <o
thut both thedispositive action aud its basis can be nnderstood from a
reading of the opinion. On the other hand. a non-precedential deci-
sion speaks only to the litizants and may be expressed in sammary
terms. Theretore. a complete publication plan will state what should
he the form and minimnm content of an opinion intended to be
published. For epinions not inteaded to be pubiisherd. the complete
publication plan may permit summiary disposition or w ninicial miing
and rationale on cach assignmen: of errors all withont reciting the
procedural posture or the facte,

B. Presumption or or Aecins? Publication

Creating a prewomption for or agaist publication faciiitates the
determination of whether to pubjich a decision. I the presumption is
agrainst publication. an opiniore will be regnired to me et certain stand-
ards before it witl be published. The publication plans of fonr United
States conrts of appeals state eaplicitly that the presumption is agains

A7 For an ewamiple of spevihe Lactors, v tent acenmpanving note 5% infra.
1S The coneets esderhving the discosaon in thes secton draw evensively brom the Meadel
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publication.® Two others implyv that the presumption is against
publication.® '

Creating a presumption against publication is a means of holding
down the costs of publishing and retricving cases. Although publica-
tion cnst alwavs will be an important factor in determining which
opinions are published. alternatives to the present Ohio publication
plan should be considered lest the monetary factor continue to stand
as a bar to the attainment of the impoitant societal benefits that more
widespread publication would serve.

State funds could be appropriated to enlarve publication. and in .
the inierest of government.] economy. this should be done under a
carefully manased plan. The use of public funds is advanced as a
solution because the benetits of expanded publication will accrue not
oniy to the lecal profession hut to the public generally. Wider publica-

tion would reduce. if not «liminate. the waste of time. money and

human effort that is expended daily in pursuing, administering and
terminating fruitless appeals. whose points of law already have been
de. ided in prior unpublished opinions. Hopeless appeals occur most
often in the criminal field. where experience demonstrates that the
same points arc raised zzain and again with mindless repetition. The
disadvantages of using state funds stem from the current disfavor with
which expanding government is viewed and from the hich priority
accorded o neeting basic needs for human sarvival. On the other
side. it may be «aid that fundamental to our form of government is the

-maintenance of the qu'cml branch as one of three essential functions

of scll-covernment. Publication of judicial opirions is necessary for
that branch's survival. and the amount of monev needed for this
purpose represents a smatl percentage of the total state budget.

Two other alternatives are based on finding the necessary resonrees
in the lewal profession. the constituency most direetly benefited by
improved poblication. The profession has alwavs absorbed those costs
that male for areater efficiency in the practice of law: it has, for
instance. moved far bevond guill pens and letterpresses. For one
alteruative. Ohio Dar conld be expanded to print more opinions.
cither by aceepting more advertising or by allocating more OSBA
funds to it The disadvantaze of this conrse of action is that jts snccess
depends on wencral ecconamiic conditions affecting the advertising in-
dustry. the ability of OSBA 1o «ll advertising space and the tinancial

9. 1s Cow Prare anos Prass para as: 3o Cie Pemncvos Pras preaenption favers
publication of <igned opinion. .mf‘ dfavers publication of por cutiam epinions: G Can,
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health of Ohio Bar. The other alternative is to raise the price of bound
volumes of official reports. There is a limitation to raising the cost of
membership in OSBA and the cost of buving the official reports.
however, because neither should be priced -out of the reach of the
profession.

Another method of cxpanding publication would be to establish a
secondary level of printing and distribution. wherein oninions not
selected for the permanent official reports are printed separately in
relatively imperinanent forms. such as paperback. which are less
| expensive to print and distribute.® In this condition thev could be
citable. and if an opinion of the secoudary level proved to be signifi-
cant as precedent. it could later be published in the permanent official
reports. .

There are two final snggestions which do not fill the whele bill
because thev do not necessarily expand the official reports. One is to
use the privately owned publishing companies to publish lowes court
cpinions. such as West Publishing Company on the national scene and
the W. H. Anderson Company or Banks-Baldwin Law' Publishing
Company on the regional seene. As organizations for profit. they of
course are self-supporting and do not draw on public funds. Twenty
states have designated the National Reporter (West) as their officially
approved publisher. and three others rely on West without official
designation. having discentinued the publication of state reports.® L
The national and recional reports hove the advantages of being
widsiv used and readily available. The other sugeestion is to construct

the proposed system of collecting, indexing and making available all ir, 9D ‘;,,.{;,
unyin lished lower conrt decisions on a statewide basi<.™  The end boedd 5‘?‘%2
rewnit would be to furnish the benel and bar complete copies of cach :‘;‘;,f_gi‘j
and every unpublished opinion. but this would reguire the assembiy =3

of 21l unonblished opiniens in one place or in one device. tocether
witn svsterns for indeving and retrievirg eases.

) T O aRRraans e o b S AL Soaeh, The Soiecny e Pobitcanas s U gens Cia

(oo oo’ Faperiene, 32 N | By 2 SO O A

220 Wi Pehlishine: Cosevany b b desigreated e abneiad pablisher < e nca the

fod g ot

Alahana | ERICO AY RT3 Peonne vanma

; Alacka Rentieky . e Feran S Pakoeta
Dhelasare Moaipe ' New Medgn Tl
Florida Minnesaia North Paketa Wik ouan
- Rahe i asappi O shoina . MWeonning

Wit Publishing Compars s nsed as the oniv pablisher of oprone in the fodmang dates,
wirtnsnt officiad desivnaton: Lomsiana, Texas and Utab. Letter from Charles 1D Nelva, Bdito-
Tia! Comneil, Wt Publising Company, to the Honesble BEobeft T Black, JroApal o0 1980,

T Ser onobe 3T cuprand accempazining teat .

O



!
'
!
S
!

 aeee e e - - LY he g

C. Stundards for Publication

The publication standards adopted by the United States courts of
appeals and the sixteen states that have adopted publication plans are

generally of two types. The {irst simply expresses a general policv,

Examples include publishing an opinion only if it has a jurisprudential
purpoce™ or precedential value.™ or if the conrt and future liticants
would be likely to benefit from reading or citing the opinion.® Adopt-
ing a ceneral policy leaves considerable discretion to the decisionma-
ker to determine whether an opition will be published. This may be
undesirable because important decisions may not be published. -and
there is a danger of inconsistency. ; :

The second type of publication standard is specific.™ The follow-
ing example is a model rule publiched by Revnolds and Richman that
coritains the criteria of publication standards already in use and rec-
ommends nther criteria-designed ta build confidence in the appellate
system.™ , ‘

Depending on the presumption. the standurd begins. “{A]n opinion
will be published if . . . or “{Aln apinion will not be published unless

- .

R { &
1) establishes a new rule of law. or alters or modific< an cxisting rule of
- law, or calls attention to an existing rule of law whiel appears to have
" been generally overlooked:
2y applies an established rle of law to feets sianifieands different from
those in previcus published appiications of the rule:
3y explains. criticizes or reviews the histors of cxistine decisional or
enacted faw:
41 creates er resolves a conflict of anthority cither within the district or
hetween districts: ;
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5) concerns or discusses a factual or legal issue of significant public
interest:
6) is accompanied by a concurring or dissenting opininn:
7) reverses the decision below or affirms it upon difierent greunds:
8) addresses a lower court or administrative agency decision that has
been published: or
9) is an opinion in a disposition that

ta) has been reviewed by the United States or the Ohio Supreme
Ceourt. or -

11 is o remand of a case {rom the United States or the Ohio
Supreme Court.™

The advantages of adopting a specific standard of publication ure
that it defines precedential value and that it curides the decisionmaker
and limnits his discretion.

The publication standord also must specifv who will determine
which opinions will be published. Jurisdictions have entrusted the
publicaticn decisior to various groups. including the unanimous deci-
sion of the panel hearing the appeal.™ a majority of the panel with the
possibility of an option in u single {ndue to make the opinion available
for publication®! or a committee of judgees comprised of once from
cach appellate district and the chiet indge of the court of appeals.”®
Four juricdictions allew a concurring or dissenting jndee to publish his
opinion {ir which event the entire opinion is published:.* Two states
provide that the supreme court shall decide whether the opinions of
intermediate courte will be published.® Saine plans provide that any

39 Limated Pubheation supra note §0 ot S3san The el B takens the e,
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., litigant or other person be permitted o request that an opinion be
" considered for publication.™

While the simplest solution is to impose the publication decision on
the panel responsible for the opinion (to be excrcised by a majority. as
are other yuestions before the panel), the creaticn ct a special com-
mittce of judges to govern publication on a statewide basis would
ensure that the decisions are consistent. The disadvantage of snich a
scheme is that it imposes additional duties on judges already fully
occupied with their regular tasks. but that burden might be amelio-
rated by relieving them of other duties.

Providing the “safety valve™ of allowing persons other than the
judges whn muake the publication decision te move the court for the
publication of an unpublished opinion bas the real advantage of keep-
ing an open door available to thc profession and the public. The
motion should be accompanied by a memorandum explaining the
reasons in faver of publicatiom:-: =

D. Status of Unpublished Opiaions

Ohio Revised Code section 2303.2() provides that unpublished opin-
ions cannoi be recognized or given sanction.® In actuai practice
Ohio courts recognize their evistence and atiempt to make them
known to the bar. Whether or not the state adopts standards of
publication. the statas of unpublishied opinions sheald he elarified.
Ca There are four alternative ways of treating unpublished decisions.
' Some jurisdi.tions are silent on their status.®™ The great disadvant:.ze
of this treatment is that the unpublished decisions venerallyv are nn-
available to individuals who are without the resourcd - necessary to
utilize this « urce of law. a circmmstance that eventually mayv erode
public confidence in the judicial systeni. The judicial prodnct also
tends to lose gquality, hecansc the judges” mativation to he careful muy
b reduced dramaticalls.

Some jurichictions have adopted o "no citation”™ redes This rode has
twa forms. Somg jurisdictions abobitely prohibit it usel reliance or
atation.”™  Other jurisdictions recocnize the exictencs of the first
circle of imipact and permit the unpublished decision to be used to

'
63 Tre O RSt dade e Coal T Ziet. G RO 9750 W B Al BN 2505,
- 66, 8 conote b owepea.
67, The Unit- o States Conerts of Appeas tor the Third aad Fiitn Gireaits are silent on therr
«tatus. as are a rmagonty of Hie cates ‘ .-
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establish res judicata. estoppel or the law of the case.® Both forms of
the “no citation” rule are corollaries to the rule of limited publication,
because they reduce the number of printed decisions and prohibit the
development of secondary publications. Although subject to some
review, a judee’s decision that an opinion lacks precedential value and
should not be published should be respected. The rule, however.
raises the possibility of suppressing precedent if the judge fails to see
the immportance of the decision. '

A third treatment of unpublished decisions is to permit unlimited
citation.™ The advantage is that the doctrine of stare decisis is al-
lowed full room te operate. Those jndicial products that are incom-
plete will have little precedential value. because they fail to set forth
the procedural postuie of the case. the facts. the arguments and the
court’s decision and reasoning in sufficient detail to inform the reader.
Those opinions meeting the standard of quality will have continuing
effect under stare decisis. The disadvantages are these that arise from
the existence of two bodies of law. the official and the unofficial:™

The fourth alternative is the adoption of a modified citation rule,
wherebhyv citation of an unpublished opinion is permitted provided the
attorneyv citing it serves a copyv on the court and all other counsel. with
disclosure of anv disposition by hicher courts of any appeal therefrom
that has come to the attention of the citing counsel.™  In addition, the
citing counsel might bhe required to ceriifyv that the cases he cites
inclnde all cases on point of which he is aware. whether favorable to
his position or not. in order to protect the general bar against unfair
advantages taken by large offices that have the capability to retrieve
unpablished opinions. The advantage of the modified rule is that
unpublished faw is recounized as havinge that precedential value on
which the doctrine of stare decisis is bhased. The disadvantages derive
from the creation of two sets of law. bhut theswe disadvantages are
ameliorated by requiring full disclosure of the anpubliched sources.

i the fourth alternarive were adoptod, iU wonld bhe advisable to

develop -a statewide inventors or enpublished opinions, adecuatel
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_ indexed for ease of retrieval. and to make this servicc available to the

bench. bar and gencral public at a reasonable cost.

V. CoxcrLusiox

This Article’s examination of Ohio’s policy and practice for publica-
tion of appellate cases is the first attempt to measure them against
standards that have been decmed worthy ¢f adoption by the federal
courts of appeals and by sixteen states. The most ccrious problenis in
the Ohio system are the creation and continued erowth of unpub-
lished decisionul law throughout the state and the ambiguity <ur-
rounding the precedential status of this accrunulated mass. The resulis
are that the bench is net aware of what is being decided on the same

“or similar questions in other jurisdictions. tie bar is distracted by the

existence of two bodies of law. and unpublished law is accessible onlv
to those whe have the necessary resources. Further. the State of Ohio
is excluded frun, that communication within the legal prefession that
forias the means by which. in American jurisprudence. the law
evolves and develops. ’

This Article did nct have the benefit of o detailed examination of
the unpublished Ohio opinion: unon which to buse more in-depth
analyses of the effects of the Ohio systern.™  Thus it conld not inquire

into the depth and extent of the unpu‘)lxshud law in Ghio. the extent

to which upward review is or is not bincked by inadequate treatment
in the lower courts. the extent to which quality generally is or is not
lower in unpublished than in published opininas or the extent of
ineonsistencies and conflicts not oaly between appellate districts but
also within individual districts. It also has fot measurd t]w erosion of
confidence in the Ohio judicial <vstem. i anv.

The Article has had a Jimited purpose: te _‘.\pluin Ohio™ poliev and
practioe of publication in its prevent form and to evalinate it agains
widen seeepred eriterial with the expectation that this cvposition wiil
aeperate inoves toward the improvement ot Ohic justice,
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May 3, 1983

To John Feather

From Jack Eisenberg

John, I would greatly appreciate your chairing a subcommittee
to look inte the question you raised in your letter of March 25
Tegarding Rule 452.

The following are asked to serve as members of the committee:

Michael A. Hatchell
William V. Dorsaneo, III
Richard W. Mithoff, Jr.
Luther H. Soules, III

Please let me know if you will be in position to report on this
matter at the June 4 meeting.

Thank you for your help. ‘p/’/ki’)

JCE

.Enclosure
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ATTORNEYS AT LAW

‘€. MICKEY HUBBARD, P. C. 2100 ONE GALLERIA TOWER PATENT, TRADEMARK,
AONALD V. THURMAN. P. C.

ROBLRT W. TURNER, P. C. DALLAS. TEXAS 7?5240-6604 : COPYRIGHT & UNFAIR
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JOMN P, PINKERTON, RP. C. ”a 2,5-6. TELESERY
JOHN R, FEATHER

BICHARD KIRK CANNON March 25, 1983

MICHAEL E. MARTIN
U. 5. PATENT AGENT

KENNETH C. HILL

ANDREW J. DILLON

W. KIRK ‘McCOROD

GARY D. MANN B
MOLLY BUCK RICHARD

THOMAS E. TYSON

JOMHN M, CONE
U. S. ANO EUROPEAN
PATENT AGENT

Mr. Jack C. Eisenberg

Chairman

Administration of Justice Committee
P, O. Box 4917

Austin, Texas 78765

RE: Rule 452, Texas Rules of Civil Procedure

Dear Jack: ‘ o,

Although the current Rulesigé/ﬁés only recently become
effective, a number of \instance suggested abuse have come
to my attention. It would@ Seem without gquestion that the
only ability of the public and the bar to monitor the gquality
of appellate judges is through review of written opinions. I
am beginning to suspect that quality is being sacrificed for
expediency.. The most recent edition of Litigation, the
Journal of the Section of Litigation, American Bar Associa-
tion, contains an article which touches on this subject and
which prompted this letter.

Please place the continued propriety of Rule 452 on the
Committee's agenda for consideration in due course of the
Committee's considerations.

Thank you very much.

bhn Feather

sfa
enclosure

cc: Michael A. Hatchell
William V. Dorsaneo, JIII
Richard W. Mithoff,'Jr.
Luther A. Soules, III
Evelyn A. Avent
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by Bernard S. Meyer

Judge, New York Court of Appeals

Qur courtroom in Albany isone of the
most beautiful in the world—hand-
carved from solid oak. The work of
fashioning this artistry, we are told,
was done more than 100 years ago,
by prisoners. One of my colleagues,
Judge Sol Wachtler, likes to tell how
that proved to be a source of embar-
rassment to us.

It seems that while this work was
being done, one of the prisoners had
an appeal before our court. His cause
was a compelling one—in fact, there
was little question but that his convic-
tion should have been reversed. But
one of the judges observed: “If we
reverse—who will finish the rotun-
da?"”" It wasatthat pointthat the entry
“affirmed, no opinion” came into be-
ing.

That story illustrates my topic,
which is—Should judges come out of
the closet? The story is, of course, apo-
cryphal but there are many, including
seasoned members of the profession,
who are uncomfortably unsure that it
is not factual. A recent New York
Times story about a book by Professor
Alan Dershowitz of Harvard Law
School, respected as both an aca-
demic and a practitioner, quotes his
manuscript as stating that, “A con-
spiracy of silence shrouds the
American justice system.” Butin a re-
cent television documentary on the
criminal justice system, the statement
with which Anthony Prisendorf
closed the program was: *“Asitsname
implies, the criminal justice system
works—for the criminal.”

The answer to the Prisendorf com-
ment is in John Donne’s famous line
*“. .. never send to know for whom
the bell tolls: it tolls for thee.” Unless
the constitutional rights of criminals
are protected. none of us has constitu-
tional rights of.any meaning. But how

This article hus been adupied from u speech
10 the American Law Institute. 1992 by ihe
American Law lustitute.

S

has it come to pass that this truism
escapes so many members not.only of
the public but of the profession as
weil? And how can it be true, as

Prisendorf says, that the system
favors the criminal, if as Dershowitz
says, the system is in truth a con-
spiracy to put criminals behind bars?

The answeris partlyin theeyeofthe
beholder but primarily the fauit of, if
I may coin a word. the “beholdee.”
Much of our early law developed
through the use of legal fictions; for
example the artificial ejectment ac-
tions. the title of which began Doe on
the Demise of Roe. The eariy theory of
judicial decision was that the judge
did not make law, he simply declared
or found the law as it existed, and pre-
sumably always had existed. We have
come a great distance in the direction
of reaftsnt, progressing, for example,
from the limited tort concept of an
injury to a person to whom a direct
duty was owed; through McPherson’s
abandonment of privity in favor of the
concept that duty extends beyond
contract and includes not only pur-
chasers but bystanders: to the aban-
donment of negligence in favor of
strict liability as a burden that should
be borne by the manufacturer to
spread the risk; and now to what ap-
pears to be a growing recognition of
industry or enterprise liability with-
out regard to who the actual manu-
facturer was. The imaginative minds
and articulate pens of such judicial
greats as New York's Cardozo and’
Breitet, California’s Traynor, and
Ilinois’ Schaeffer have evolved and
expounded upon the reasons support-
ing that progression.

The fact remains, however, that a
very large part of judicial business is
disposed of by what to many is no
miore than an incantation, a mouth-
ing of words without explanation of
reasons. The problem of which I
speak arises not from malice but be-



- cause the”sheer voiume of material
that passes before courts. both trial
and appellate, -results in the courts
being too hurried and harried to do
any better.

There is, however, an aphorism
that courts must not only do justice,
burt also that it must appear that jus-
tice is being done. There are many
reasans for this, the most important
of which. of course, is that the parties
and the public are entitled to know on
exactly what basis the judge or judges
acted. As Judge Ruggero Aldisert of
the Third Circuit Court of Appeals
put it to a seminar for appellate
judges, “A judge’s writing must be
free from obscurity, ambiguity, and
the danger of being misunderstood;
its meaning must be quickly and
easily recognized.”

Of equal importance is a truth to
which I can personally attest: The
first impression is not always the cor-
rect impression. Decision is a process
of reasoning; the attemptto articulate
reasons sometimes exposes a fallacy
that resuits in-a conclusion diametri-
cally opposed to that of first impres-
sion. As Professors - Carrington,
Meador, and Rosenberg have pointed
out in their book Justice on Appeal,
this is the reason courts have required
administrative agencies to write opin-
ions. It is, therefore, paradoxical for
the courts not to “*go and do like-
wise.”

There are additional ways in which
the failure clearly 1o state reasons un-
dermines the judicial process. One is
at the root of the federal-state conflict
resulting from federal habeas corpus
review of state criminal cases. We can
all agree that something ic awry with a
system that carries a criminal case
first through one state trial, two state
appellate courts, and a denial by the
Supreme Court of certiorari, and then
a second trip by way of post-convic-
tion remedy through the same three
state courts, before at length being
considered on habeas corpus by a
federal district court and reviewed on
federal appeal, oniy to be thrown
back, sometimes as much as a decade
later, to the state trial court for retrial
because the federal court has found
what it believes to be error of federal
constitutional proportion. A public
reaction of incredulity and a state
court reaction of resentment and fric-

tion are natural concomirants of such
a system.

Yet the state court system contains
an important and often unused key to
solution. Though federal judges are
not bound by a state court’s findings
of fact in deciding constitutional
issues, there is little likelihood that a
writ will be granted when there is evi-
dentiary support in the record for the
state judge’s holding, provided, and
this is a very important proviso, that
he has articulated the holding in
terms of supporting facts rather than
as a bald conclusory statement..Yet
the latter is too often the form the
state trial judge’s decision takes. The
current furor about whether the
federal statute should be amended ‘o
limit habeas corpus review to ques-
tions of fundamental unfairness may
well have been avoided had state court
judges been more explicit in the past
in stating the factual basis for their
decisions.

Reasoning

What can be done about it? Justice
on Appealtells us that “‘every decision
of an appeal (and I would add at trial
level as well) should be accompanied

by a statement of reasons, however.
brief.” This means not onlv abel -

ishing the “‘affirmed, no opinion™ en-
try, which Judge Wachtler's. story
highlights and a number of courts still
use, but requiring that findings of
essential facts and reasons for the
decision be stated. It also means not
only articulation of reasons rather
thansimply stating conclusory euphe-
misms, but further, being candid
about both the derivation of judicial
powers and deviations from previ-
ously declared substantive rules.
The incorporation doctrine, by
which the provisions of the Bill of
Rights have been made applicable

_through the Fourteenth Amendment

to state as well as federal legislation,
has been the subject of intense discus-
sion in both Supreme Court opinions
and academic writings. The question
has been whether all, and if not all,
which of the first Ten Amendmentsto
the Constitution are thus made appli-
cable. Little of the discussion and
almost none of the explication deals
with thehow, rather than the what, of
incorporation.

Yet vastly different conclusions can
be supported or destroyed depending

6

oit exactly how incorporarion tikes
place through the due process clause.
True, had the 'vehicle been more
cleariy explained, some state legisia:
tion that has succumbed tc incor-
poration may have survived even
though similar tederal legisiarion was
invalidated. But that inconsistency
would be more than offset by the
substitution of an articuiated set of
principles concerning incorporation
for what appears to. many tc te no
more than judicial fiat.

The same observation applies to-
judicial policies as well as powers. Itis
often said, as though it were gospel
declared from on high, that courts do
not render advisory opinions. That
may be true in an absolute senze, but
the number of times that courts
declare legal principles extending far
beyond the facts of the case at hand
{Brown v. Board of Educarion, 347
U.S. 483 (1954), and Roe v. Wade.
410 U.S. 113 (1973), are but two
among many possible examples)
strongly suggests judicial application
of Archimedes’s principle of the lever.
The principle, you will remember,
was, “Give me a place to stand and |
can move the world.”

There are many situations in which £..-

-advisory opinions are highly desira- “-

ble, not only because of the saving of.
judicial resources that results, but
because the social importance of the
controversial issue requires decision
now tather than several years from
now. Would legal decisions not be
given acceptance more readily if we
developed standards indicating when
opinions can and should go beyond
the facts of the case at hand, so that
courts . could practice what they
preach? ‘

The principle of judicial articula-
tion of which I speak means. finally,
writing with an eye on public senti-
ment concerning the point in issue. ]
am not suggesting, as did Mr. Dooley,
that courts should follow the “iliction
retoorns.”” Public clamor should have
no part in the making of judicial de-
terminations. But I firmly beiieve that
the furor created by the Supreme
Court’s decision in the prayer case,
with headlines across the country
screaming that the court had thrown
God out of the schools, wouid not
have occurred had the Court’s state-
ment of its contrary intenuion ap-

(Please turn to puge 56)



ruics and.statutes plainly say that a
lawyer must pay if he “multiplies the
proceedings’ and escalates the “*costs
unreasonably and vexatiousiv.”

How unfortunate that it takes liti-
‘gation as bankrupt as the Muigai case
belfore the courts impose sanctions
against. lawyers. There is no surer
deterrent. But will these rules be used
against hometown lawyers and their
ciients? Why not extend the rules then
ta the lawyers who plead *“on informa-
tion and belief '° when they have
neititer, but merely want to raise the
specter of litigation to coerce a settle-
ment? When will sanctions fall on
lawyers who obstruct discovery by
asserting waived privileges or object
to questions to propel.the proceedings
into court?

Courts that decline to use these
rules might run to the other extreme
with sanctions. Despite the fear, every
new judge should read the Muigai

.decision, and every trial lawyer too.

From

the Bench

(Continued from page 6)
peared in the body of the opinion
rather than in a footnote.

But, the judges will ask, how in
view of the ever increasing caseloads
of trial and appellate courts can
judges dowhat you suggest? My thesis
is that if judicial decisions are to re-
tain their credibility, quality cannot
be sacrificed on the aitar of quantity.
My answer therefore, is that we must
find ways to hold down, if not cut
back, the tasks that are constantly be-
ing thrust on the courts and to make
the process of decision systematic so
that judges will have more time for
decision and can use that time more
productively than has been the case to
date.

The proper function of courts in
our society is being studied by the
Council on the Role of the Courts and
has been studied by the Advisory
Council on Appeilate Courts and,
with respect to federal and state divi-
sion of jurisdiction. by the American
Law Institute. That field is far from
fallow, but the much more fertile pro-

- jectin my view is to study now judicial

time can be more productively used.
Management techniques have

" found their way into counts on the

level of administration with com-
puterized calendars and record-
keeping and the like. But they are

seldom applied to decisional work. I-

do not believe that the day of com-
puter justice hasyet arrived, orindeed
will ever arrive, for the amorphous
concepts in which the law deals—the
concepts of reasonable men, reasona-
ble doubt, due process, best interests
of a child, and public policy, among
others, contain nuances incapable of
assessment by even so refined a tool as
a jeweler's scale. They require the
reflective thinking of a professionally
trained mind.

That does not mean, however, that
nothing can be done through systems
methodology to improve the process.
By way of example only, I note thatin
Nassau County we were able to reduce
the time between the hearing of an un-
contested divorce case and the signing
of the judgment from a period of six
weeks or more to signing of the judg-
ment on the day of the hearing. By

first adopting a rule setting forth, for,

each of the various types of actions,
forms of findings, conclusion, and
judgment with appropriate blanks to
be filled in by the judge, and then
directing the plaintiff's attorney to
prepare findings, conclusions, and
judgment in accordance with what he
expected to prove to hand up to the
trial judge in advance of the hearing,
the Nassau Board of Judges made it
possible for the trial judge to check off
the various items as they were proved
and sign the judgment at the end of
the hearing instead of having to wait
for the stenographic transcript and
the clerk’'s review before judgment
could be entered. The process is now
detailed in the rules.

What I am suggesting is not justice
by the numbers, but the modernizing
of.judicial techniques to give judges,
both trial and appellate, the time to
prepare and the method for preparing
reasoned decisions. and then to insist,
in the interests of judicial credibility,
that such decisions be the rule without
exception.

Our courts have been in'trouble for
the past 20 years or more because they
have concentrated too much upon the
what, and paid too little atrention to

=4

the why and how. of judiciai cecrsion.
[ suggest that the goal of the courts
should be 1o assure that every judicial
decision includes a clear explication
of the reasoning on which it resis. We
must find methods for ordering the
decisional process—and the mate-
rials that are its grist—to make avail-
able the time without which that goal
can never be realized.

SNoTre
the Rules

(Continued from page 22J

decisions in legal tridls. Those safe-’
guards are absent in arbitration pro-
ceedings.

But that is what arbitraticn is all
about; it consciously abandons many
Hudicial safeguards that improve the
rationality and the predictabiiity of a
result. These include not oniy pro-
cedures such as formalized pieading
and pretrial discovery and inspection,
but also substantive rules. Arbitra-

tors are not required to follow rules of
substantive law or adhere to any pre-
cedent, legal orotherwise, in making
their award.

Irrationality and lack of predicra- -
bility are compounded because arbi-
trators generally do not set forth their
findings of fact, their conciusions of
law, or their reasons for making an
award. Indeed, they are encouraged
not to do so. The American Arbitra-
tion Association's Manual for Com-
mercial Arbitrators says that ar-
bitrators need not and should not
write opinions serting -forth the
reasons underlying their award. but
should merely announce their deci-
sion. The Manual explains that “One
reason for such brevity is that written
opinions might open avenues for at-
tack on the award by the losing par-
ty.” The discipline of setting forth

reasons on paper imposes an obliga-

tion on a judge to render a justifiabie
and rauonal decision. When z court
of law renders an opinion, it deliber-
ately sets out a legally established
standard of conduct to which others
will be expected to adhere. In an ar-
bitration, there is no comparable dis-
cipline.

-
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JOHN A. PACE ‘ Ladlas, Gionea 75207
LEW!S CHANDLER TELEPHONE
- QERARD B. RICKEY AREA CODE 214
JONATHAN A. PACE 741-0053
June 29, 1584
T0: ) Committee of Administration of Justice

Committee of Consumer Law
Committee of Individual Rights & Respons1b111f1es

RE: T.R.C.P. Rule 621a

Dear Committee Members:

I am sending to the members of the abcve commlttees copies

of a proposed resolution in connection with Rule 621a T.R.C.P. which
I believe shouia be approved.

If you believe this is a matter which m1cht be under the.

jurisdiction of your committee, | would appreciate your considering
it.

I nope to te in San Antonio for the meeting of the Texas
Bar, but other probiems may prevent my attendance.

Yours very truly,
/7 i 12

s
/

|

ﬂbhn E. Pa;e
JAP/dvb

Enclcsure



" Rule 621a.

RESOLUTION

It is submitted that the provisions of Rule 621a, Discov-
ery in Aid of Enforcement of Judgment, T.R.C.P., do not protect the
judgment debtor’'s rights to privacy but instead make him and the
assets of his business fair game to an unscrupulous judament creditor
who has obtained a judgment.

The provisions of Rule 62la authorize the judgment plain-
tiff to give notice for depositions to enforce the judgment imme-
diately after_entry of the Jjudgment. Such a course of discovery
can be followed regardless of the finality of the judament or the

rights of the Jjudgment debtor to supersede the Jjudament under the
provisions of Rules 364-368, T.R. C.P.

Art. 627, Time for Issuance, provides "If no supersedeas
bond . . . hes been filea . . . the.clerk of the Court shall issue
the exvecution upon such Jjudgment upen application of the successful

party or his attorney after the expiration of thirty days from the
time a final judgment is signed” or motion for new trial overruled.

These rules do NOT require the judgment to be final nor
do they require that an execution be issued so the judgment debtor
can supersede the Jjucdgment. The rules make available to the judg-
_ment creditor all of the information which could be secured by depo-
sition prying into his personal and business financial affairs in
a manner so thorough and detailed as to lay bare to the judgment
creditor all of the business facts and assets of the judcment
debtor. An example of the detail of inquiry for a subpoena duces
tecum 1s attached as an exhibit.

This certainly was not the intent upon the issuance of

It is believed that discovery proceedings in aid of a
judgment should not be authorized until AFTER the issuance of an
execution so the judgment debtor can have the right to prcotect from
the prying eyes and ears of creditors and adversaries the innermost
facts of his business. The rule should be amended to require that
execution be issued BEFORE the discovery proceedings. This gives
the judgment debtor the right to keep private his personal and busi-
ness affairs.,
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The Family District Court — oo
307th Judicial District
Gregg County, Texas

P.O. Box 8 ¢ Longview, Texas 75601 Ejyl-;‘gg% N u;
July 27, 1983 =, s%‘r_.f_'a‘-'n:? o: g)‘
e 3
Honorable Hubert W. Green f? Q
Attorney at Law //’y %\QD
900 Alamo National Bank Bldg.. (4] W EH»\\\

San Antonio, Texas 78205

A Re: Suggested Change to Rule 680
Dear Mr. Green: :

Enclqgsed is a copy of my proposal made on July 6 to Justice
Pope and his reply to me. I am forwarding a copy also to Judge
George Thurmond in Del Rio and to Professor William Dorsaneo.

As we discussed in ‘our conversation Tuesday, it i's difficult
for me to visualize how to get interest in this change drummed-up
from trial court judges. About the most I can say is that the
change will enable them to pattern-temporary restraining hearings
according to the needs of their courts and their constituencies.
Nobody runs court on a l0-calendar-day schedule.

A I don't believe that any of the other trial court judges are
using the kind of setting system I use, and it -is:difficult to ask
them to fly in the face of present Rule 680. For about 10 years,

I "interpreted" the rule to read as I have proposed the change and
it is thoroughly accepted by the lawyers in this area who practice.
regularly in this court. Of course, it could well be that if the
local rule was for everyone to go shirtless on Tuesday, the bar
would finally get used to it, but I really believe the change would

be beneficial as applied to any temporary restraining order -- not
just those in Family Law.

In the past, when I urged the change in regard to Family Law
cases only through a change in Chapters 3 and 11 of the Family Code,
the response from the Family Law Section and the legislative committees
of the House and Senate has been that the change should be of general
application and that the rule should be modified rather than having
a special procedure for Family Law cases. I concur with that view
and think that the change would be particularly helpful for courts
of general jurisdiction and multi-county courts. I will phone any-
one, correspond with anyone, or appear before any subcommittee or
full committee that has the change under consideration. I will ap-
preciate hearing from any member of the committee or the Rules
Advisory Committee of the Supreme Court.

--------

WCM:pl

Encl.

cc: Judge George Thurmond
Professor William Dorsaneo
Ms. Evelyn Avent
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The Famll DZS tnct Court Coordinstor
30%th Judlcml District

Gregg County, Texas
P.O. Box 8 ¢ Longview, Texas 75601

M. C MAERTIN 11
Judge

2147585181

July 6, 1983

Honorable Jack Pope
Chief Justice

Supreme Court of Texas
Austin, Texas 78710

RE: Prdposed Change in Rule 680, Tempcrary Restraining
Order <

Dear Judge Pope:

. For several years I have had in miné a proposal for
changing Rule 680. Although I have mentioned it in -
various guarters, my ineptitude has prevented my finding
the proper forum .and procedure to advance the proposal.
Therefore, I am writing you directly in the hope that

~=you will put the matter in the proper channels and let me
know what to do next to advance the proposal.

The proposed changes arise out of my experience with
matters under the Texas Family Code, but the problems with
the Rule and the benefits of the proposed change would
relate to other Temporary Restraining Orders (hereafter
TRO) as well. The volume of family law litication merely
‘exaggerates the visible effect on trial court litigation
and court administration.

The primary problem with the administration of Rule
680 in its present form is the expiration of the TRO within
10 days of its being granted by the court's signature.
The time for expiration should run from service oi process
or appearance for the following reasons:

a. A TRO does not govern a party defendant or
responcdent until receipt of personal notice of

its terms, sc the existence 0f the order cannot
inccnvenience anyone until notice (which is usually
documentec by service of process because of the
difficulty of documenting notice otherwise).

ma T
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b. A party inconvenienced by a2 TRO can,
under the presently worded rule, appear and
demand an early hearing. This practice should

be encouraged in preference to the present
dominant ploy (i.e., evading service in %the hope
the TRO will expire before documentable notice is
received).

c. The "ten days from granting” rule guarantees
that a good number of TRO's will expire before
service or so short a time after service (less
than three days, Rule 21, TRCP) that the party
restrained would be entitled to continue the hearing
as a matter .of right, while regquiring that the
plaintiff or petitioner be prepared at all times

to proceed with testimony.

d. Although there is no guarrel with ten davs as a
reasonable length .of time, combined with the
expiration time running from "granting”, the:
expiration day often falls on weekends or holidays.

e. A corollary to c. and d. above is that running~
the expiration from service or appearance allows the
court to set a particular date and time in the

week to hear these temporary and emergency matters.
(For instance,-I use the phrase "first Thursday after
the expiration of three days following service
hereof at 9:00 o'clock a.m.") 2Any day of the week
will count the same way and will allow the court

and the bar to.pattern its practice accordingly.

£. A further corollary to e. above is that by local
rule the trial court could provide for hearing on
the pattern day and time a week earlier if the
party restrained wants an earlier hearing or
becomes confused and appears earlier. The trial
court could also provide for obtaining an emergency
hearing under such statutes as Family Code Sections
11.11 and 3.58.

Two further matters need to be addressed in the rule.

1. The rule should expressly provide for exten-
sion and resetting by the trial court on the docket
sheet instead of by written (i.e., minuted) order.
This repetitive paper work accomplishes nothing by
way of cdue process notice and runs up costs and
attorney fees unne€cessarily. It is especially
burdensome to the litigants, the bar and the trial
court in view of the-present running of the
expiration time limit and often results in process
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having to be recalled sc that the extensicn and
resetting can accompany it. I service must be
accomplished by mailing tc an out cf county sheriff
or constable, the logistics are nichimarish. If
service of process is by certified mail under the
rules, the logistics are impossible. This change
is somewhat less important if expiration runs as

I have suggested above., but it will alleviate

the necessity for preparing a detailed, minuted
order to last a week or less.

2. The requirement for entering the reason for
extension andéd resetting of record should be eliminated
unless the party restrained appears and excepts to

the continuance. This change is for the same

reason as the change suggested above. It adds

nothing of value to the person restrained and is a

burdensome formal requirement to keep the TRO

in effect.

The Rule as it is written has become the subject of
the lowest forms of ambush practice andéd advantage seeking.
Restricting the power of the trial courts to issue emergency
orders corrects some abuses by inviting others. The
answer lies in phrasing the Rule so that the trial courts
can administer it in a fair and orcerly manner and afford

“timely hearings. A suggested rephrasing of the rule is
enclosed. : : '

I would appreciate knowing how to get the proposed
changes considered and will travel at my own expense to
confer or to testify.

Wm.—C. Martin, III
Judge, 307th Family District
Court, Gregg County, Texas

WCM:mk
Enclosure

-



RULE 680. Temporary Restraining Order

No temporary restraining order shall be granted without
notice to the adverse party unless it clearly appears from
specific facts shown by affidavit or by the verified
complaint that immediate and irreparable injury, loss or
damage will result to the applicant before notice can be
served and a hearing had thereon. Every temporary restrain-
ing order granted without notice shall be indorsed with the
date and hour of issuance; shall be file¢ forthwith in the
clerk's office and entered of record; shall define the
injury and state why it is irreparable and why the order
was granted without notice; and shall expire by its terms
within such time after _service of process or aoppearance of
the party restrained, not to exceed ten cays, as the court
fixes, unless within the time so fixed the order, for good
cause shown, is extended for a like perlod bv action of tne
trial court or agreement of the parties contained in a
written order or noted on the docket sheet unless the party
against whom the order is directed consents that it may be -
extended for a longer period. The-reazerns—£fex-the-extenszen
“'ahali-be-entexed-ef-receré. In case a temporary restrain-
ing order is granted without notice, the application for a
temporary injunction shall be set down for hearing at the
earliest possible date and takes precedence of all matters
except oclder matters of the same character; and when the
application comes on for hearing the party who obtained
the temporary restraining order shall proceed with the
application for a temporary injunction and, if he does not

do so, the court shall dissolve the temporary restraihing
"order. On two days' notice to the party who obtained the
temporary restraining order without notice or on such
shorter notice to that party as the court may prescribe,
" the adverse party may appear and move its dissolution or
modification and in that event the court shall proceed to
hear and determine such motion as expeditiously as the
ends of Jjustice reguire.
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The Family District Court Coorinusar

307th Judicial District

Gregg County, Texas
P.O. Box 8 ¢ Longview, Texas 75601

January 27, 1984

Honorable James P. Wallace
and The Supreme Court of Texas
Austin, Texas 78711

Honorable Hubert W. Green
and Members of the Committee
on the Administration of Justice
Re: New Version of Rule 680 and 683

‘Effective 1 April 1984 -- AGAIN!
Honored Court and Committees

During July and August, 1983, I sent the enclosed suggestion
regarding Rule 680 to Chief Justice Pope, then at his suggestion to
Mr. Green and other members of the Committee on the Administration .
of Justice. The suggestion appeared to be well received, and I have
awaited the time with patience for the ‘Rule to be ‘considered for
revision.

Having been assured that I was addressing the correct forum
and was in the process, I was shocked.to find the new model Rules 680
and 683 in the January 17 West's TEXAS CASES. After a.few days, I
called Professor Dorsanec and discovered.that the new version of
the Rule was adopted by the Committee on the Administration of
Justice back in 1982. Apparently my letter has not come to the
attention of the Committee or the Court.

At this point, I hesitate to write because the following
polemics may be viewed as pejorative. Let me say that they are
. not meant to be 'so. They are presented in the 'spirit I believe -
Chief Justice Pope has evoked in his presentations to the Judiciary
and to the Legislature, out of a concern for the way our system of
justice works at the trial court level and out of thirteen years
of experience as a trial court judge.

First, I am not sure either the Committee or the Court can be
aware of the impact of.Rules 680, et seq., on the trial court docket
because of the dearth of statistical information available. Temporary
restraining orders may be relatively rare in most civil disputes,
but they are commonplace 'in litigation under the Family Code, which
may well constitﬁte'half of the civil litagation in the trial courts
of Texas. I underline "may" because it is impossible to tell from
the structure of the reports filed by the district clerks what the
scope of the family law docket is. Only the filing and final
disposition of divorce cases is singled out for counting. The
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approximately thirty other kinds of cases are scattered among the -
"non-adversary" .category (including at least three matters on which
" there is an absolute right.to a jury trial) and "show causes" -
(which include at least two matters on which there is an absolute
right to a Jjury trial, but no place on the form to report one).

I digress to stress these matters only because, from the report
of the clerks and the Office of Court Administration, both the Com-
mittee and the Court would be justified in believing that temporary
restraining orders have ‘a. very narrow legitimate application :in civil
litigation. 1In fact, under the Family Code, temporary restraining _
orders, temporary injunction hearings and enforcement proceedings are
available in eight different categories of suits and constitute
. 18% of the hearings in this court, which dispocsed of 70.6% of all
civil matters in this county in 1983, by our actual count. Supposing
this county to be typical, practice under Rules 680-693 is a very
significant part of trial practice in this State, both in terms of
numbers of hearings and the time they consume in the trial courts.

If this hearing volume 'is to be handled with justice, efficiency and
dispatch and is to be kept within reasonable economic bounds. so that
effective access to the courts is widely available, close and informed
attention needs to be paid to this’ section of the rules.

Second, if the new rule changes effective April 1 were recom-
mended by the Committee as early as 1982, then I would suppose
they were put forward as early as 1981, and I would suggest that
any "evils" or "abuses" they would have been designed to redress
were probably addressed by legislative changes to Family Code -
Sections 3.58, 3.58l1, and 11.11 in the 1981 and 1983. sessions.
The requirements for and scope of ex parte relief were extensively
addressed, especially in 1983. The changes effective April 1, 1984,
run counter to the thrust of those amendments. Is the Court really
out of countenance with the legislative changes, or has delayed
implementation resulted in "fixing" something that is no longer
"broken", and that in an inappropriate manner? -

Certainly, the Rules and the practice under them need attention
and revision, especially in their application to family law liti-
gation, as my enclosed correspondence discusses. This raises
the question whether family law should be excluded from operation
of the Rules, at least as regards ex parte equitable relief and
turned over to the legislature to regulate, or should be kept in
the mainstream of civil rules application. 'I understand that there
may be some tension involved in both efficiently handling a major
and qualitatively different part of the trial docket and keeping
the civil rules applicable to all civil litigation. My letter
of July, 1983, is premised on keeping family law procedure in
the mainstream. If this is to be acomplished, the Rules
must be evaluated for their effect on practices in this 18% of
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the trial docket. The only reasonable alternative is specifically
to exempt litigation under the Family Code from operation of
Rules 680-693.

Third, on the merits ofjthe changes to Rules 680 and 683, the

. problem of extensions is discussed in my July, 1983, letter. Limit-

ing the extensions would usually be unnecessary if the expiration
date ran from notice to the party restrained, and more especially on
a. seven or fourteen day schedule. The Gregorian calendar, which
predates our State constitution by some centuries, just does not
accommodate 'a ten~-day work cycle. The requirement that reasons
for extensions shall be entered of record, if taken seriously,
will require a weekly "no service™ docket call and entry of written
orders, involving extra, totally useless appearances of counsel,
higher fees and costs and fatter court minutes to no real effect
except to prevent expiration of a fiat that is not effective until
notice 'in any event. Continuing present pleading formalities in
a revised Rule raises the gquestion whether the Court is overruling
the ‘legislative chaniii/to the Family Code cited above.

8

In regard to Réfe Gdél the requirement that every temporary
injunction include ah or

and unnecessary._ Injuncélve relief is both adjusted and usually
made mutual at a contested temporary hearing. '~ Final hearings are
governed by sixty day, thirty day or twenty day minimum f£iling and
notice reguirements which are often longer than the trial court's
average "request-to~hearing” lag. Few counsel on either side are
in a position to respond meaningfully to a proposed setting for
final hearing at the temporary order hearing.

I regret the nagging, preachy tone of this letter. I am at a
loss to know how else to assist, as I am obliged to do under Canon
Four. I confess that if the Committee and the Court are disinclined
to consider this matter, I may follow the tongue-in-cheek suggestion
of a colleague ‘and start following the Rules Jjust as they are written.

As he remarked, "That'll fix 'em! The whole d----d docket will fall-
apart.”

As an example of how far typical trial court thinking on the -
matter diverges from the. spirit of the new Rules, I enclose an
actual set of local rules from a set of courts in another Texas
county (identity blanked). I'm not sure I would go as far in
streamlining as they have, but you can imagine what they will say
about the new Rules if they do decide to write.

The cumbersome procedures set out in the Rules have already
resulted in enactment of Title 4 of the Family Code. Title 4
"invented" and limited existing equitable remedies. It is in
conversation neither with the Rules nor with the scope of

r setting the final hearing is impracticable
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injunctive relief and enforcement generally existing in Texas
law. The additions to the Rules worsen the situation to which
Title 4 was a response. If this keeps up, we can expect more of
the same responses and can almost guarantee an unwanted 1ncrease
in the criminal caseload from domestic violence.

Efncerely and Respectfully,

" WCM:pl

Encl.
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"Mr. ‘Luther H. Soules, IIXI. —~ - = 7
Chairman Supreme Court Advisory Committee
1235 Milam Building
San Antonio, Texas 78205

Revision of T.R.C.P. 680 and 683

Dear Mr. Soules:

I am sorry we have been unable to make contact by phone

in order to discuss possible revisions of Texas Rules
of Civil Procedure 680 and 683.

On Friday, February 3, 1984, I had a conference with
Associate Justice James Walladce of the Texas Supreme
Court regarding what I perceive to be possible problems
with rules 680 and 683. These problems came to light
when I was meeting in my capacity as Chairman of. the
Family Law section with the committee revising the
Fam;ly Law Practice Manual.

It came to our attention that the January 1, 1981

version of rule 680 deallng with temgporary restraining
orders provided:

) "Every temporary restraining crder granted
without notice . . . shall expire by its

terms within such time after entry, not

to exceed ten days, as the Court fixes, unless
within the time so fixed the order, for good
cause shown, is extended for a like period

or unless the party against whom the order

is directed consents that it may be extended
for a longer period of time."
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The new rule as promulgated in the February issue of
the Texas Bar Journal provides:
"No more than one extension may be granted
unless subseguent extensions are unopposed.”

This new provision works an undue hardship in many cases
involving family law. Temporary restraining.orders are
issued in better than £fifty percent of the cases that
are expected to be contested. It is not.unusual for
these ten-day restraining orders to expire prior to
service being affected, particularly in metropolitan
areas where large numbers of papers must be served.

The problem is not limited to merely divorce cases but
cuts across many areas of family law including suits
affecting the parent-child relationship, Title IV

suits for the protection of families, annulments and
suits to declare marriages void as well as after- -
judgment suits for clarification and to enforce orders
regarding property division.

I have discussed this problem with several of my colleagues

on the Family Law Council who are involved in drafting the

Family Law Practice Manual. It is our suggestion that
Rule 680 be amended to read as follows:

"No more than one extension may be granted
unless subsequent extensions are uncpposed

exceot in suits gove*ned by the Texas Family
code.

I can llkew1se envision that this provision mlght cause
problems in other types of litigation and I only address
the wording of the language as it would affect the family

- law practice.

We likewise have a problem with the proposed change to
rule 683 because the following language was added which
had not previously been a part of the rule:

"Every order granting a temporary injunction
shall include an order setting the cause for
trial- on the merits with respect to the
ultimate relief sought.”

This language also causes considerable problems for
the family law practitioner. In most cases where
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temporary restraining orders are granted they are
generally followed by some form of a temporary injunction
which, as a general rule, is not.carried over into a
permanent injunction. The state of the crowded dockets
and the nature of the type injunctive relief generally
sought in family law cases . doces not-lend itself to a
setting.on the merits at the time of the granting of

the temporary- injunction.. Again-our suggestion would

be that-the proposed rule w111 be amended to read as
follow5°..“ STl . B

S .-.p- - ..

- -

"“Every order granting a temporary lnjunctlon
shall include. an oréer. setting the cause for
"trial on the merits with respect to the
ultimate. relief sought except in suits.
governed by the Texas Family Code."

Again I would think the language in the rule as now. .
proposed would cause problems for judges, attorneys

and litigants involved in other types of litigation
other than family law.

I have written this letter at the suggestion of Mr. '
Justice Wallace. I have also discussed this problem
with our family law council representative in San

Antonio, Mr. John Compere, whose phone number and
- address is The North Frost Center, 1250 Northcast Loop

410, Suite 725, San Antonio, Texas 78209, 915/682-2018.
I would invite your thoughts regarding these proposed
recommended changes or other language that would cure
the problem. 1If either myself or Mr. Compere can be
of assistance in anyway regarding this matter please
feel free to call. .I have likewise written a similar

letter this one to Bubert Green, Chairman of the

Administration of Justice Committee.

Respectfully,

Kenneth D. Pullef

KDF /kap

cc: The Honorable William C. Martin, III
Judge, 307th District Court, Greeg County, Texas
John Compere
Scott Coock
"Larry Schwartz
J/ Harry Tindall



IRVIN & RAY ’

ATTORNEYS AT LAW

. January 16, 1985
" . FERSON J. IRVIN

ROBERT N. RAY

8015 BROADWAY, SUITE 104
SAN ANTONIO, TEXAS 78209
(512) 824-0518

Luther H. Soules, III, Esq.
Soules, Cliff & Reed '
Attorneys at Law.

800 Milam Building

San Antonio, Texas 78205

Re: Revisions to the Texas Rules of Civil Procedures,
Especially Rules 738 through 755,
Forcible Entry and detainer Rules

Dear Mr. Soules:

Congratulations upon being named to chair the Advisory Committee to the

* Supreme Court of Texas concerning revisions to the Texas Rules of Civil
Procedure. Our Chief Justice and his companions on the Court have shown
a great deal of confidence in you.

This firm has its own peculiar area of expertise and would like to volunteer
to assist you in the area of Rules 735 through 755, concerning forcible
entry and detainer suits. During the past few years we have filed over six
thousand forcible detainer suits. This experience has shown the two of us
where the problems lie in eviction suits at this time and where improvements
to the rules might assist the administration of justice. I should also add
that our firm specializes in landlord-tenant law, representing the owners/

management of something over seventy-five thousand residential and commercial
rental units.

The attorney for the Texas Apartment Association, Mr. Larry Niemann of Austin,
Texas, has brought to our attention the fact that he intends to request a
number of changes to Rules 789 through 755 from the Supreme Court in the near
future. Assuming that such request(s) are sent to you for examination, our
firm would gladly assist in the evaluation of the same, if such be your wish.

Your consideration of our offer would be greatly appreciated.

Very truly yours,

J Irv1n

Wz v

Robert N. Ray

JJITI/fs
RNR/ fs



NELSON, WILLIAMSON & YANEZ

A €. NELSON ATTORNEYS-ABOGADOS TELEPHONE
JOHM WILLIAMSON 1O EAST EUZABETH STREET - . 1312) 346-7333
UNDA REYNA YANEZ

BROWNSVILLE, TEXAS ramo

June 2, 1983

Mr. Jack Eisenberg, Chairman
Committee of Administration of Justice
P. 0. Box 4917

Austin, Texas 78785

RE: Rule 792

Dear Jack:

This letter is written as a report on the action of the subcommittee
you appointed in response to a letter from a Texas attorney concerning
Rule 792. This rule requires the opposite party in a trespass to try
title action, upon request, to file an abstract of title within twenty
days or within such further time as the court may grant. If he does not,

- he can give no evidence of his claim or title at trial. The attorney
suggests that the the obtaining of an abstract of title in a trespass to

try title action should donme under the discovery rules which govern other
civil cases. : T

-

The subcommittee noted that bringing the action as a declaratory
judgment or simple trespass action, would have such an effect.

The attorney who requested the change was contacted. It seems that
his real concern is that Rule 792 operates as an automatic dismissal of
the opposite party's claim or title unless the abstract of title is filed
within twenty, days or an extension is obtained. In Hunt v. Heaton, 643
S.W.2d 677 (Tex.1982), the defendant in a trespass to try title action
answered the petition by answering not guilty and demanded that the
plaintiff file an abstract of the title he would rely on at trial. The
plaintiff did not request an extension of time to file the abstract.
"Five years after the demand and 39 days before the trial, the plaintiff
filed an abstract. The supreme court upheld the trial court's refusal to
allow the plaintiff any evidence of his claim or title.

The concern is that in a trespass to try title action Rule 792
operates to cause an automatic dismissal of the opposite parity's claim

or title unless the abstract of title is filed within twenty day or an
extension is obtained.

The subcommittee believes that the harshness of Rule 792 can be
eliminated if, prior to the, beginning of the trial, there must be notice
and a hearing. Then the court may order that no evidence of the claim or
title of such opposite party be given at trial, due to the failure to
file the abstract. The following amendment 1is suggested for .
consideration:



Page 2
Mr. Jack Eisenberg
June 3, 1983

o -

T o757
Rule~792.~ Time To File Abstract
Such abstract of title shall be filed with the papers of the
cause within [ewermey] thirty days after service of the notice
or within such further time as the court on good cause shown
may grant; and in default thereof after notice and hearing
prior to the beginning of the trial, the court may order that
no evidence of the claim or title of such opposite party
{sheail] be given on trial.

The attorney who wrote the letter requesting the changes would
welcome the opportunity to address the committee in person.

Sincerely yours,

JShn Williamson
JW:ps

cc: Evelyn Avent
Jeffery Jones
Orville C. Walker
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ATTQRNEYS TELEPHONE (713) 2231415

a1s W\LLKEQ AVENUE CABLE. CYCHWRIGHT =CuU

; TELEX: 792184
1600 MELLIE ESPERSCN BUILDING LE saie

TE_ECOPIER 224-3824
HOUSTON, TEXAS 77002

iDIRECT LINE AFTER wWOURT)

KarlL C. HoPPESS

January 27, 1983

Honorable Jack Pope, Chief Justice
Supreme Court of Texas

Supreme Court Building

Post Office Box 12248

Austin, Texas 78711

Re: Rule 792 - Abstracts of Title

Dear Judge Pope:

Due to my active participation in the trial of land
litigation matters, it has become apparent over the past years
that ip certain counties in Texas today the obtaining of an
abstract of title is impossible unless prepared by the attorney
himself. As an example, in Brazos County the Clerk no longer
has the capability or the time to aid in the compiling of an
abstract of title without the attorney having to personally pull
all records, set up special dates, remove the records in the
presence of the Clerk, make copies at his own location, and
thereafter obtain the various indices of said documents and the
appropriate certification, after having presented each of those
documents and the recording 1legends to the Clerk. For this
reason, although Rule 792, of course, expands the time for which
an abstract can be filed in a trepass to try title case from
twenty days to that which the Court finds reasonable, it appears
to me that serious consideration should be given to the question
of putting this discovery under the same rules as that related
to other discovery. I am fully aware of the reason for Rule
792; however, in my opinion, the rule is more and more frequently
used not for the purposes of discovery, but where the defense
counsel is aware that the availability of the County Clerk's
books and records are almost nonexistent and there are no abstract
services available to plaintiff's counsel, especially if it
involves issues of title of minerals, to harass and put undue
pressure on plaintiff's counsel. This can be., especially unjust
and onerous when the defendant is a trespasser with little or no
indicia of title. I am certainly in agreement that no one should
be able to prosecute a trespass to try title action without
proper facts and circumstances surrounding his right of title
and that he should be prepared to prove that title to the exclusion



Honorable Jack Pope, Chief Justice
January 27, 1983
Page Two .

of all others. However, I feel that the urbanization of the
State of Texas has created circumstances that are far removed
from those that existed when Article 7376 was originally passed
by the Texas Legislature and strong consideration should be
given as to putting the plaintiffs and defendants on more equal
footing regarding the discovery procedure in this type of action.

I congratulate you on your recent appointment as Chief
Justice of the Court and extend to you best wishes from both
myself and my father.

Sincerely your

—

" . KCH/1sb



NELSO\ & “ILLLAM\O\

& L NTLUSON - ATTORNE™S-ABOGADOS - - TELEP= NG
AILLIAMSON . 10 EAST ELIZABETH STREET (512) 546 733,

BROWNSVILLE. TEXAS 78520

August 25, 1983

Mr. Michael A. Hatchell, Chairman
Committee on Administration of Justice
500 lst Place

P. 0. Box 629

Tyler, Texas 75710

RE: COAJ; Rule 792

Dear Mike:

I attach the report of the subcommittee appointed to study Rule 792
and the attorney's correspondence that requested the revision. At the
June 4, 1983 meeting there was discussion that:

1. Trespass to try title pleading requlrements be done away with

©  and, i

2. If TTTT is retained, that -the Abstract be filed at least thirty
(30) days before trial.

I did not want the consideration of Rule 792 to fall through the
cracks due to.the summer inactivity.

In another vein, this summer I called my state representative, Rene
Oliveira, to ascertain whether or not House Bill 1186, adopting a "Civil
Code," had been vetoed by the governor. I was informed that it had.
Rene, who is an attormey, then proceeded to tell me that not only the
sponsor of the bill but many of the legislator's noses were bent out of
shape by what they perceived to be "after the fact" and "behind the
scene" maneuvering by the bar to have the bill vetoed. I explained the
circumstances of the bill being introduced late in the session as
unopposed, that the bill contained various conflicts with existing
substantive law, and that further study was essential. That triggered

his observation that the bar's efforts at informing itself and the
legislators were dismal.

It is suggested that the chairman or a member of the Judicial

Affairs Committee be appointed as either a member or liaison member of
the COAJ.

A d



LS

Mr. Michael A. Hatchell, Chairman - -~ T
August 25, 1983
Page 2 '

As far as the Bar in general, I believe that Blake Tartt has the
experience and expertise to insure that the Bar has outstanding
legislative advisors for the next legislative sessiom.

Sincerely yours,

NELSON & WILLIAMSON

/%/ /m
é%;;/Williamson
JW:1lw
Enclosures
cc: The Honorable Blake Tartt, President

The Honorable Rene 0. Oliveira
Mrs. Evelyn A. Avent




LAW OFFICES

OPPENHEIMER, ROSENBERG, KELLEHER & WHEATLEY, inc.

711 NAVARRO

JESSE H. OPPENHEIMER THOMAS D. ANTHONY

STANLEY D. ROSENBERG R SIXTH FLOOR LEO ©O. BACHER, JR.
HERBERT D. KELLEHER - RAYMOND W. BATTAGLIA
SEAGAL V. WHEATLEY : SAN ANTONIO, TEXAS 78205 DEBORAH A. BECKER
RAYMOND J. SCHNEIDER . TAYLOR S. BOONE
REESE L. MARRISON, JR. si12/224-2000 THOMAS D. 8RACEY
STANLEY L, BLEND - BARRY S. BROWN
JOHN H. TATE IT . L JANET M. DREWRY
KENNETH M, GINDY Aprll 17 ’ 1985 w. BEBB FRANCIS IX
4. DAVID OPPENHEIMER ANN L. FULLER
CARL ROBIN TEAGUE KIRK L. JAMES
JAMES F. PARKER BRUCE M. MITCHELL
ROBERT LEE SMITH LYNN F. MURPHY
RICHARD N. WEINSTEIN WILLIAM G, PUTNICKI

Luther H. Soules, III ot R W EN

.
800 Milam Bldg. GLEN A vaLE

San Antonio, Texas 78205
Re: Attorney of Record

Dear Luke:

In 1972, you advised me to never sign a pleading in court
with the name of the firm, and to only sign the pleading in
my name as an 1individual attorney. You advised me that if
the firm name was subscribed to a pleading, then the Court
could call any lawyer in the firm to come try the case in the
event the trial attorney to whom the case was assigned had
a conflict in another court.

On January 24, 1985, the Ft. Worth Court of Appeals issued
its decision in A. Copeland Enterprises, Inc. v. Tindall, 683

S.W.2d 596. The Court, ‘at page 599, makes the following
statement:

Logic dictates that an attorney who enters an
appearance in a lawsuit does so on behalf of his
firm as well as himself. When Appellants retained
counsel it 1is reasonable to assume they retained
the firm as a whole to represent their interest and
not one particular attorney.

I first saw the case reported in Texas Lawyers Civil Digest,

Volume 22, No. 8, at pages 4-5, which was published February
25, 1985.

In the above-cited case, it is not clear from the opinion
how the appellants subscribed the Plaintiff's Original Petition.
The court states that there were only two pleadings which were
signed by appellant's counsel: a Motion to Reinstate and a
Request to Enter Findings of Fact. In the Motion to Reinstate,
the attorney of record was the law firm name and beneath it
the signature of the -attorney. The Request to Enter Findings
of Fact had the attorney's name first and contained the name
of the firm below the attorney's signature.



LAW OFFICES -

OPPENHEIMER, ROSENBERG, KELLEHER & WHEATLEY.inc.

Luther H. Soules, III
April 17, 1985
Page 2

Recently, I experienced an incident where I was already
set for +trial in Dallas, and then Courts in Victoria and
Brownsville set me for trial and hearings on the same date.
The Victoria and Brownsville trial notice settings were
subsequent to the Dallas trial notice setting, which was prior
in time. In both instances, the Deputy Clerks of the Court
made reference to the above-cited case and what they had read
in Texas Lawyers Civil Digest, Volume.22, No. 8, at page 4.

The Copeland case has to do with the dismissal of a case
for want of prosecution under Rules 165a and 306a, and the
notice to the attorney of record pursuant to those rules.
However, I have already seen and suspect that we will see more
courts applying the case for purposes of resolving conflicts
in court settings by taking the above-quoted language from
the case to direct that someone from the law firm must appear
in spite of a conflict in settings for the trial attorney.

The above-cited case 1is bad enough regarding the way the
court interprets "attorney of record" for the purposes of Rule
165a and 306a. I would request that the Rules Advisory
Committee, of which you are Chairman, amend the Rules to override
the decision in this case regarding notice and dismissal for
want of prosecution under Rules 1l65a and 306a.

I had a similar experience in Frio County. Stanley L.
Blend signed and filed a petition in Frio County. A notice
of docket call was sent to the 1law firm of Oppenheimer,
Rosenberg. It was not addressed to Stanley L. Blend. The
notice of docket call did not contain the law firm name or
the name "Stanley L. Blend." The notice did not get to Stanley

L. Blend because it was not addressed to him and his name was
not contained on the docket notice, nor was the firm name
contained on the docket notice. Needless to say, no one showed
up at the docket call, and the case was dismissed for want
of prosecution.

On a Bill of Review, the evidence was developed that the
notices had been sent only in care of the firm name Oppenheimer,
Rosenberg, which name did not appear in any of the pleadings.

The only name that appeared in the pleadings was that of Stanley
L. Blend.

Then the Court started listing the name of the subscribing
attorney on subsequent docket <call notices, but still only
addressed the envelope containing the docket call notice to



LAW OFFICES

OPPENHEIMER, ROSENBERG, KELLEHER & WHEATLEY Inc.

Luther H. Soules, III
April 17, 1985
Page 3

the firm name and not to the adttorney, whose name was subscribed
to the pleadings. Consequently, when you .receive the docket
call notice, you must look through the notice to see if any
lawyers in the firm have cases on the docket.

On Bill of Review, the above-reférenced case in Frio County
was reinstated and ultimately settled to the satisfaction of
the client.

The holding in the Copeland case at page 599 regarding
what logic dictates is not well founded. In my experience,
the statement of logic by the Copeland court at page 599 is
the exception rather than the rule. Most clients who hire
attorneys in our firm never ask about the law firm with which
we are associated. In fact, many clients could care less about
the law firm. The client is interested in you as their attorney.

I am now aware of court officials in at least two courts
having taken the holding in the Copeland case and used it to
resolve conflicts where counsel was set in more than one court
on the same date. Court officials who use the Copeland case
to tell you to send someone else to try the case are not being
realistic, because it is unrealistic and illogical to assume
that when a client retains counsel they retain the firm as

a whole to represent their interests and not one particular
attorney.

Accordingly, I request that Rule 10, defining "attorney
of record," be revised to make clear that when a lawyer enters
an appearance in a lawsuit in his name alone, he does so on
his behalf only and does not enter an appearance on behalf

of the law firm unless the firm name also 1is subscribed to
the pleadings.

If you agree with my analysis, please bring this matter
before the Rules Advisory Committee in order to achieve a change
in the court's decision regarding Rules 165a and 306a, and
to change Rule 10 to prevent the Copeland case from being used
against counsel when there is a conflict in court settings.

- ( ,diép'7f( //

Reese L. Harrison,

RLHJr:1v
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JOHNSON & SWANSON - .

ATTORNEYS AND COUNSELORS . - -

A Partnership Including Professional Corporations

Founders Square

Suite 100
900 Jackson Street
Writer's Direct Dial Number Dailas, Texas 75202-4499 Telex: 55 1172
214-977-9000 " Telecopy: 214-977-9004

977-9077
April 9, 1985

Ms. Evelyn A. Avent

Executive Assistant 73!?//
State Bar of Texas . 20 d-

Box 12487, Capitol Station
Austin, Texas 78711

Re: Committee on Administration of Justice

Dear Evelyn:

Please find enclosed a proposed rule change that should be
distributed as you see fit to the other members of the commit-

tee.
Sincerely yours,
W
Charles R. Haworth
CRH/cmr
enclosure
R 3
4800 lmcrfirsx Two 1200 Pacific Place 2200 One Galleria Tower 1000 Norwood Tower
1201 Elm 5”"‘_ 1910 Pacific avenue 13355 Noel Road 114 West 7th Street
Dallas. Texas 73279 Dallas. Texas 75201 Dalias. Texas 75240 Ausun. Texas 78701
214-977-9800 214-977-9700 214-851-5000 $12-474-4829



STATE BAR OF TEXAS

COMMITTEE ON ADMINISTRATION OF JUSTICE
REQUEST FOR NEW RULE OR CHANGE OF EXISTING RULE — TEXAS RULES OF CIVIL PROCEDURE.

I.  Exact wording of existing Rule:

NONE

BDPOVOZZIrXE-"IOMTMTMOO®P

Proposed Rule: (Mark through deletions to existing rule with dashes or put in parenthesis; underline proposed
new wording; see example attached).

1 New Rule 216.
g Rule 216. Stipulations Regarding Discovery Procedure.

4 Unless the court orders ocherwise, the parties may by
5 written stipulation (1) provide that depositions may be
6 taken before any person, at any time or place, upon any
7 notice, and in any manner and when so taken may be used like
8 other depositions, and (2) modify the procedures provided by
9 these rules for other methods of discovery.

10 ’

11

12

13

‘14

15

- 16

17

18

19

20

21

etc.

Brief statement of reasons for requested changes and advantages to be served by proposed new Rule:

(see attached comment)

Respectfully submitted, )
é’p&%/é M

ame
Charles R. Haworth .

900 Jackson St., ballas, TX
20U JACRSDT S2t.r

19 85

Addrcss




COMMENT

The proposed Rule 216 is basically Federal Rule 29, which

provides in full that:

Unless the court orders otherwise, the
parties may by written stipulation (1) pro-
vide that depositions may be taken before
any person, at any time or place, upon any
notice, and in any manner and when so taken
may be used like other depositions, and (2)
modify the procedures provided by these
rules for other methods of discovery,
except that stipulations extending the time
provided in Rules 33, 34, and 36 for re-
sponses to discoverv may be made only with
the aporoval of the court.

It should initially be noted that the underlined portion of

Federal Rule 29 is not recommended for adoption in Texas.

The proposed rule is submitted in response to an expressed
desire for more flexibility in the rules to acommodate proposed
agreements among parties to litigation during discovery, espe-
cially in the manner of taking depositions upon oral examina-
tion. Texas practitioners have historically entered into stip-
ulations regarding many aspects of discovery without guestion
of their authority to do so. Recently, concerns have been
expressed that because the Texas Rules of civil Procedure do
not contain express authorization to vary the terms of the
rules, the rules may not be varied by agreement. 1In paticplar,
concerns have been expressed that objections to the form of
questions or nonresponsiveness. of answers required by Texas
Rule 204-4 may not be reserved until time of trial. This pro-

posed rule change will clearly allow that reservation.

It could perhaps be argued that Rule 11 would apply to
Stipulations under Rule 216. Caution may dictate, therefore,
that an additional sentence be added to the proposed Rule 216
to the effect that "an agreement affecting a deposition upon
oral examination is enfcrceable if the agreement is recorded in

the transcript of deposition.”



The provision of Federal Rule 29 regarding court apbroval
for stipulations extending the time limits regarding Interfoga—
tories to Parties (Rule 33), Production éf Documents (Rule 34),
and Requesﬁs for Admission (Rule 36) is not recommended for
adoption. Under the proposed Rule 216 the court may alwaysz
override the parties' stipulation. See C. Wright and

A. Miller, Federal Practice and Procedure § 2092, at 359

(1970). The order required by Federal Rule 29 is a nuisance to
the court and almost always approved. Thus, some juge-time
could be saved by eliminating requirement contained in the ex-

ception.
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April 8, 1985
213/760-5441

Ms. Evelyn Avent
State Bar of Texas
P. O. Box 12487
Capitol Station
Austin, Texas 78711

Re: Committee on the Administration of Justice

Dear Ms. Avent:

Enclosed please find the proposed changes to Rules 296, 306a
and 306c. I would appreciate it if you would place them on the
agenda for the next meeting.

Respectfully

/

R. 'Doak Bishop

~ RDB/1s
Enclosures

cc: Michael T. Gallagher, Esq.
Prof. Bill Dorsaneo




Rule 306c. Prematurely Filed Documents

No motion for new trial, request' for findings of fact and
conclusions of law, appeal - bond or "affidavit in lieu thereof,
notice of appeal, or notice of limitation of appeal shall be held
ineffective because prematurely filed; but every such motion
shall be deemed to have been filed on the date of ‘but subsequent
te the: - signing of the judgment the motion assails, and
every suchzrequgst for findings of fact and conclusions of law
shall be deemed to have been filed on the date of but subseguent
to the date of signing of the judgmentsN\and every such appeal
bond or affidavit or notice of appeal of pbtice of limitation of
appeal shall be deemed to have been filked on the date of but
subseqguent to the - OF—the—~dmeesars-

=t - 3= ) & 1

* signing of the/judgment
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Rule 296. Conclusions of Fact and Law

In any case tried in the district or county court without a
jury, the judge shall, at the request 'of either party, state in
writing his findings of fact and conclusions of law. Such
request shall be filed within ten davs after the final judgment
or order overruling motion for new trial is signed or the motion

for new trial is overruled by operation of law. -Notice of the

filing of the request shall be served on the opposite party as
provided in Rule 21la.




Rule 306a. Periods to Run from Signing of Judgment

1. Beginning of periods. The date a judgment or order is
signed as shown of record shall determine the beginning of the
periods prescribed by these rules for the court's plenary power
to grant a new trial or to reinstate a case dismissed for want of
prosecution or to vacate, modify, correct or reform a judgment or
order and for filing in the trial court the variocus documents in
connection with an' appeal, including, but not limited to an
original or amended motion for new trial, a reaquest for findings
of fact and conclusions of law, findings of fact and conclusions
of law, an appeal bond, certificate of cash deposit, or notice or
affidavit in lieu thereof, and bills of exception and for filing
of the petition for writ of error if review is sought by writ of
error, and for filing in the appellate court of the transcript
and statement of facts, but this rule shall not determine what
constitutes rendition of a judgment or order for any purpose.




MEMORANDUM

T0: The Supreme Court Advisory Committee
FROM: Judge Wallace
DATE: May 8, 1985

RE: MEETING, May 31, 1985

At Luke Soules' request, the attached material will be
considered at the Supreme Court Advisory Committee Meeting to

be held at 10:00 A.M. on May 31, 1985, at the Texas Law Center.




STATE BAR OF TEXAS
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1985

Hon. John L. Hill, Jr.
Chief Justice

The Supreme Court of Texas
P. O. Box 12248

Capitol Station

Austin, Texas 78711

Dear Justice Hill:

The State Bar of Texas Committee on the Administration of Rules of
Evidence in Civil Cases, after deliberation at its April 12, 1985
meeting, recommends to the Supreme Court that the Rules of Evidence be
amended as described in the enclosed list dated May 1, 1985.

Also enclosed for the Court’'s information is a copy of the agenda
for the April 12, 1985 meeting. Comparison of the agenda with the
May 1 list of recommendations will reflect the substantial number of
proposals not approved by the committee.

Respectfully yours,

i (4/;@/ 7%/

"Néell H. Blakely, Chairman
Committee on Administration Rules
of Evidence in Civil Cases

NHB: jt

encl.

cc: Hon. James P. Wallace, Justice V////
Rules Member
The Supreme Court of Texas -
P. O. Box 12248
Capitol Station
Austin, Texas 78711

Committee file c/o (agenda previously sent)

Ms. Barbara Earle .

Committees and Sections

State Bar of Texas ]
P. O. Box 12487

Austin, Texas 78711

Members, Committee on Rules of Evidence
in Civil Cases (agenca previously sent) ¢



THE 1984-85 STATE BAR COMMITTEE ON THE ADMINISTRATION OF RULES OF

EVIDENCE IN CIVIL CASES RECOMMENDS TO THE SUPREME COURT OF TEXAS
THE FOLLOWING CHANGES IN THE RULES OF EVIDENCE.

May 1, 1985

RULE 569(d) (4).

The committee recommends to the Court that rule 569(d4d) (4) be
amended by deleting the present rule and substituting the
language "as to a communication or record relevant to an issue of
the physical, mental or emotional condition of a patient in any
proceeding in which any party relies upon the condition as an
element of his claim or defense;" as shown below.

Rule 509. Physician/Patient Privilege.

(a). « .

(d) Exceptions. Exceptions to confidentiality or privilege in
court or administrative proceedlngs exist:

(L . ..

(4)° [ in any litigation or administrative proceeding, if
relevant, brought by the patient or someone on his
behalf if the patient is attempting to recover monetary
damages for any physical or mental condition including
death of the patient. 2Any information is discoverable
-in any court or administrative proceeding in this state
if the court or administrative body has jurisdiction
over the subject matter, pursuant to rules of procedure

specified for the matters; ] as to a communication or
record relevant to an issue of the physical, mental or
emotional condition of a Eatlent in any proceeding 1n

which any party relies upon the condition as an element
of his claim or defense;

The reasons for the change follow. Elimination of the
second sentence relating to discovery leaves discovery to the
Texas Rules of Civil Procedure. That has been the approach under
the other privileges in the Rules of Evidence.

The committee discussed 509(d) (4) and 518(d) (5) together,
prompted by agenda items 3, 5 and 6. The reporter notes to those
items suggest the basis of the committee discussion. The

following two paragraphs are taken from the Reporter's Note to
agenda item 3: .

"First, it 1s illogical to have a narrower exception to the
physician/patient privilege than to the psychotherapist/patient
privilege. There is little doubt that communications to
psychotherapists tend to be of a much more sensitive nature than
communications to physicians and that disclosure of



communications made during psychotherapy present a greater danger
of embarrassment and humiliation to the patient. Thus, if any
difference is to exist between the patient-litigant exceptions to
these privileges, the narrower exception ought to apply to the
psychotherapist/patient privilege.

"Second, the change would address one of the concerns which
has been raised with regard to the effect of the
physician/patient privilege. The' privilege has been asserted in
will contests by the personal representative of the estate in
order to shield from disclosure evidence of the testator's
physical and mental condition. The comment has been made that
this places the key to the truth of the case in the hands of the
person most likely to benefit from a will written by an
incompetent testator. By providing for any exception "after the
patient's death, in any proceeding in which any party relies upon
the condition as an element of his claim or defense," the rule
would no longer allow the personal representative of an estate to
claim the privilege on behalf of the testator where the
testator's capacity is at issue."

The following is taken from the Reporter s Notes to both
agenda items 5 and 6:

"It is my opinion that these two provisions should be made
uniform not only for the sake of uniformity, but also because it
is somewhat confusing as to which one will apply when the
treating professional is a persomr authorized to practice
medicine, which all psychiatrists are required to be."

The committee discussions finally led to policy decisions to
recommend alignment of 5¢9(d) (4) and 518(d) (5), to recommend
enlargement of this exception to the two privileges and to
eliminate distinctions between the scope of the exception before
and after death of the patient.

RULE 589 (d) (5).

The committee recommends to the Court.that rule 5069 (4) (5) be
amended by adding the words "or of a registered nurse under or
pursuant to arts. 4525, 4527a, 4527b, and 4527c, Vernon's Texas
Civil Statutes" as shown below. '

Rule 5869. Physician/Patient Privilege.

{a) e . :
(d) Exceptions. Exceptions to confidentiality or privilege in
court or administrative proceedings exist:

(LY .« . .

(5) 1in any disciplinary investigation or proceeding of a
physician conducted under or pursuant to the Medical Practice
Act, art. 4495b, Vernon's Texas Civil Statutes, or of a
registered nurse under or pursuant to arts. 4525, 4527a, 4527b,
and 4527c, Vernon's Texas Civil Statutes, provided that the bcard
shall protect the 1i1dentity of any patient whose medical records
are examined, except for those patients covered under




subparagrabﬁ (d) (1) or those patients whe have submitted writter
consent to the release of their medical records ascprovided by
paragraph (e); :

The reason for the change is stated in the Reporter's Note
following.

Reporter's Note: This change was instigated by counsel to the
Board of Nurse Examiners. That Board has the same statutory dut
and investigatory needs regarding unprofessional conduct of
registered nurses as the Board of Medical Examiners has regardin
physicians. Cases brought before the Board freguently involve
allegations of drug abuse or theft 'of drugs by nurses.
Investigating such claims frequently requires examination of
patient records to determine whether the accused nurse has
falsified them in order to divert drugs to his or her own use.
An exception to the physician/patient privilege already exists t«
allow the Board of Medical Examiners to carry out its statutory
duties. The addition of the proposed language would permit the
Board of Nurse Examiners:-to carry out its important
responsibilities as well.

RULE 510 (4) (5).

The committee recommends to the Court that rule 518(d) (5) be
"amended by deleting "he" and substituting "any party," by
deleting the comma after the first use of the word "defense" and
substituting a semi-colon, and by deleting the words "or, after
the patient's death, in any proceeding in which any party relies
upon the condition as an element of his claim or defense;" all as
shown below.

Rule 510. Confidentiality of Mental Health Information.
(a) « o . ,
(d) Exceptions. Exceptions to the privilege in court
proceedings exist:
(L) . . . :
(5) as to a communication or record relevant to an issue of
the physical, mental or emotional condition of a
patient in any proceeding in which [ he ] any party
relies upon the condition .as an element of his claim or
defense [,] ; [ or, after the patient's death, in any
proceeding in which any party relies upon the condition
as an element of his claim or defense; ]

The reasons for the change follow. The committee discussed
509(d) (4) and 510(d) (5) together, prompted by agenda items 3, 5
and 6. The reporter notes to those items suggest the basis of
the committee discussions. In the Reporter's Notes to both
agenda items 5 and 6, he stated: "It is my gpinion that these
two provisions should be made uniform not only for the sake of
uniformity, but also because it is somewhat confusing as to which
one will apply when the treating professional is a person
authorized to practice medicine, which all psychiatrists are
required to be."




The committee discussions finally led to policy decisions t
recommend alignment of 509(d) (4) and 516(d) (5), to recommend
enlargement of this exception to the two privileges and to
eliminate distinctions between the scope of the exception before
and after death of the patient.

RULE 601l(a) (2).

The committee recommends to the Court that rule 681 (a) (2) be
amended by deleting the words "or who do not understand the
obligation of an oath" as shown below.

Rule 601l. Competency and Incompetency of Witnesses.

(a) Every person is competent to be a witness except as
otherwise provided in these rules. The following witnesses shall

be incompetent to testify in any proceeding subject to these
rules:

(1) Insane persens.. . .

(2) Children. Children or other persons who, after being
examined by the Court, appear not to possess sufficient intellect
to relate transactions with respect to which they are

interrogated. [, or who do not understand the obligation of an
oath.] ,

The reason for the deletion is explained in the Reporter's
Note. -

Reporter's Note: - Texas State Representative Mike Toomey has
introduced in the 1985 legislature HB 248 which would; among .
other things, add to Texas Rule of Evidence 661(a)(2) the words:
"However, no child nine years of age or younger may be excluded
from giving testimony for the sole reason that such child does
not understand the obligation of an ocath. Such child's testimony
shall be admitted to the trier of fact and the trier of fact
shall be the sole judge of the credibility of the testimony."

Justice James. P. Wallace has written to representative
Toomey the following letter:

"For a number of years the Court has had a tacit agreement
with the Legislature that we would try to work out any suggested
changes in the rules as may be needed. That has been carried
over into the Rules of Evidence. The understanding has been that
the Court should make the changes rather than the Legislature if
at all possible. This gives an opportunity for a wider range of
input from those practitioners and judges who work with the rules
on a regular basis.

The Standing Committee on Rules of Evidence will meet in
Austin on April 12, at 10:09 A.M. at the Texas Law Center. Would
you agree to hold up action on H.B. 240 until that time? We
would like for you and scmeone from the group who is asking for
the\change to appear at this meeting and give us your views to
the end that we can attempt to work out this matter."

All of the foregoing was placed before Professor Black, who
responded as follows:



"I have received your note dated February 22, 13985 enclos
House Bill 240 which proposes a change 1n the provisions of Te
Rules of Evidence 6061(a) (2).

It is my recommendation that the objectives sought by thi
bill can be better accomplished by simply deleting from the
present rule the final clause which reads, "or who do not
understand the obligation of an oath" so that the rule
hereinafter read: : ,

"(2) Children. Children or other persons who, after
being examined by the Court, appear not to possess sufficient
intellect to relate transactions with respect to which they are
interrogated.”

I can see good reasons for not wanting a witness' testimon
to be excluded solely because the witness does not understand t
obligation of an oath but I do not see any reason for cutting
this off at nine years of age. Moreover, it is unlikely that
many witnesses will “appear not to possess sufficient intellect
to relate transactions" but can understand the obligation of an
oath; thus we are losing very little by this recommended change

RULES 61¢, 611, 612, 613, 614.

The committee recommends to the Court that a new rule 610
(1.e., federal rule 618)- entitled Religious Beliefs or Opinions,
be adopted and that existing rules 616, 611, 612, and 613 &
renumbered accordingly, as follows.

Rule 618. Religious Beliefs dE Oginions.

Evidence of the beliefs or opinicns of a witness on matters
of religion is "not admissible for tne gArpose of show1ng that by
reason of their nature his credipility is impaired or enhanced.

Rule [6148] 61l1l. Mode and Order of Interrogation and Presentation

Rule [611] 612. Writing Used to Refresh Memory.

Rule [612] 613. Prior Statements of Witnesses: Impeachment and
Support.

Rule [613] 614. Exclusion of Witnesses.

The reason for the proposal is stated in the Reporter's Nots
and a supplementary letter.

Reporter's Note. This innocuous Rule was deleted by the Supreme
Court for unknown reasons. Its deletion is apt to cause
confusion and dispute. Surely the Court did not mean to imply
that a witness can be impeached or supmorted by showing the
nature of his religious beliefs or opinions, e.g., his beliefs
concerning the existence of an afterlife and the possibility of
Divine punishment for false swearing. Yet the conspicuous
absence of this Rule from our adopted Rules could be argued to
support such a ridiculous inquiry.

Perhaps the Court was concerned that Rule 616 would operate
to bar inquiry for any purposes into the religious affiliation,




practices, or beliefs of a witness, which sometimes have a
legitimate relevancy, for impeachment or on the merits of a case.
In fact Rule 610 1s guite narrow, as the Advisory Committee's .
Note to the Federal Rule explains:

While the rule forecloses inquiry into the religious
beliefs or opinions of a witness for the purpose of showing
that his character for truthfulness is affected by their
nature, an inquiry for the purpose of showing interest or
bias because of them is not within the prohibition. Thus
disclosure of affiliation with a church which is a party to
the litigation would be allowable under the rule.

In addition to permitting such bias or interest impeachment, Rule
610 would have no bearing on cases where a person's religious
affiliation or practices are relevant to the merits of the case,
such as where, in a child custody case, a parent's bizarre "cult"
practices might be relevant to whether custody with that parent
would be in the best interests of the child. .
Supplementary letter. Both the Texas Constitution and the civil
statutes provide that religious opinion is not a grounds for
declaring a witness incompetent to testify. Tex. Const. Art. I,
Sec. 5 provides, "No person shall be disqualified to give
evidence in any of the Courts of this State on account of his
religious opinions, or for the want of any religious belief
." Similarly, Tex. Rev. Civ. Stat. Ann. art 3717 states, "No
person shall be incompetent to testify in civil cases on account
of his religious opinion, or for the want of any religious
belief . . ." This provision was not repealed by the Supreme
Court. Neither, however, addresses the question of the propriety
of impeaching a witness on such grounds. Introducing Federal
Rule 610 into the Texas rules would, therefore, be a salutary
-measure.

RULE 610 (c).

The committee recommends to the Court that rule 616(c) be
amended by adding the words "except as may be necessary to
develop his testimony" as shown below.

Rule 616. Mode and Order of Interrogation and Presentation.
(a) o o e
(c) Leading questions. Leading questions should not be
used on the direct examination of a witness except as may be
necessary to develop his testimony. . .

The reason for the change is stated in the Reporter's Note.

Reporter's Note: The 1982 Texas Rules of Evidence Proposed Code
contained the sentence "Leading questions should not be used on
the direct examination of a witness except as may be necessary to
develop his testimony." The Supreme Court dropped from the
sentence the phrase "except as may be necessary to develop his
testimony." It may be that the Court had been given an
inadequate explanation of the purpose of the phrase. That



purpose is to permit, in the court's discretion, the use of
leading questions on preliminary or introductory matters,
refreshing memory, questions to ignorant or ‘illiterate persons or
children, all as permitted by prior Texas practice and the common
law, C. McCORMICK & R. RAY, TEXAS LAW OF EVIDENCE secs. 576-579
(2d ed. 1956); C. McCORMICK, EVIDENCE sec. 6 (3rd ed. 1984). The
federal counterpart contains the exception for the reasons
suggested above, see Fed. R. Evid. 611l (c) advisory committee
note. Without thils exception phrase, the sentence appears to be
an absolute ban on leading gquestions in the instances listed.
above.

" RULE 611.

The committee recommends to the Court that rule 611 be
amended by adding the phrase "for the purpose of 1mpeach1ng the
testimony of the witness," as shown below.

Rule 611. Writing Used To Refresh Memory.
If a witness uses a writing to refresh his memory for the
purpose of testifying either -
(1) while testifying, or
(2) Dbefore testifying, if the court in its discretion
determines it is hecessary in the interests of justice,

an adverse party is entitled to have the writing produced at the
hearing, to inspect it, to cross-examine the witness thereon,
and, for the purpose of impeaching the testimony of the witness,
to 1ntroduce in evidence those portions which relate to the
testimony of the witness . . .

The reason for the amendment is given in the Reporter's
Note.

Reporter's Note: The present language apparently makes the
portions of the statement which relate to the testimony of the
witness admissible without restriction, and it has locally been
so construed. No justification is seen, however, for making such
writings generally admissible simply Because they were used by a
witness to assist him in recalling certain historical facts. See
125 A.L.R. 78. 1If the drafters of the rules had intended such
writings to be admissible for the truth of the matters asserted,
it must be assumed that they would have added such a provision to
Rule 883.

RULE 801 (e) (1) (2).

The committee recommends to the Court that rule 881l(e) (1) (&)
be amended by deleting the words "and was given . under oath

subject to the penalty of perjury at a trial, hearing, or other
proceeding," as shown below.



Rule 8¢1 DEFINITIONS.

The following definitions apply under this -article:

(a) e o e

(e) Statements which are not hearsay. A statement is not

hearsay if--
(1) Prior statement by witness. The declarant testifies
at the trial or hearing and is subject to cross-examination
concerning the statement, and the statement is (A)
inconsistent with his testimony, [ and was given under oath
subject to the penalty of perjury at a trial, hearing, or
other proceeding, ] or (B) . . .

The reason for the recommended deletion is stated in the
Reporter's Note. -

Reporter's Note: The bracketed restriction on the use of prior
inconsistent statements of a witness as substantive evidence was
taken from the Federal Rules. It was not in the U.S. Supreme
Court's version of those Rules. It was added by Congress out of
concerns that had solely to do with criminal cases. Our Rules,
which apply only to civil cases, should permit substantive use of
any prior inconsistent statement by one who "testifies at the
trial or hearing and is subject to cross-examination concerning
the statement." The trial cross-examination and demeanor are
adequate to permit the jury to choose which version to believe.
There is absolutely no reason in civil cases not to implement
fully this reform of the common law that was avidly supported by
Wigmore, Morgan, McCormick, Holmes, Learned Hand, and, so far as
we know, every other reputable authority on the law of evidence.

RULE SGl(e)(B).

, The committee recommends to the Court that rule 8861 (e) (3) - be
changed by substituting the word "used" for the word "offered"
and by adding a comment to the rule, all as follows.

Rule 801. DEFINITIONS.
' The following definitions apply under thlS article:
(a) . o e
(e) Statements which are not hearsay. A statement is not
hearsay if-- ‘
(3) Depositions. It is a deposition taken and [offered]
used in accordance with the Texas Rules of Civil Procedure.

Comment. See rule 207, Texas Rules of Civil Procedure,
regarding use of depositions.

The reason for the change and for adding the comment is as
follows. When the Liaison Committee first proposed the new
Rules, it wanted to preserve existing Texas deposition practice,
particularly the practice of not requiring unavailability of
deponent. It wanted no conflict on this point between the Rules
and the Texas Rules of Civil Procedure. It felt that the best




approach was to take out of the definition of hearsay,
depositions taken and offered under or in &dccordance with the
Texas Rules of Civil Procedure.

This year's committee felt that the original intent is
better stated. in the Rules by the changes proposed above and by
adding also a comment to Rule 884(b)(l). The party offering a
deposition would first seek admission under 8@l (e) (3). Failing
there, he would fall back to 884 (b) (1).

RULE 8063(6) .

The committee recommends to the Court that rule 8G3(6) be
amended by inserting the phrase "or by affidavit that complies
with rule 962(16)" as shown below.

Rule 86¢3. HEARSAY EXCEPTIONS; AVAILABILITY OF DECLARANT

IMMATERIAL. The following are not excluded by the hearsay rule,

even though the declarant is available as a witness: ' -
(Y .« . .
(6) Records of regularly conducted activity. A memorandum,
report, record, or data compilation, in any form, of acts,
events, conditions, opinions, or diagnoses, made at or near
the time by, or from information transmitted by, a person
with knowledge, if kept in the course of a regularly
conducted business activity, and if it was the regular
practice of that business activity to make the memorandum,
report, record, or data compilation, all as shown by the ‘
testimony of the custodian or other qgualified witness, or bv
affidavit that complies with rule 9¢2(10), unless the source
of information or the method or circumstances of preparatior
indicate lack of trustworthiness. "Business" as used in
this paragraph includes any and every kind of regular
organized activity whether conducted for profit or not."

The reason for the addition is to cause 803(6) better to
conform to, comply with, or accommodate the procedure when the

record is authenticated not by testimony but by the 9G2(18)
affidavit.

RULE 804 (b) (1).

The committee recommends to the Court that a comment be
added to rule 804(b) (1) as follows.

Rule 804. HEARSAY EXCEPTIONS; DECLARANT UNAVAILABLE

(a) . o .

(b) Hearsay exceptions. The following are not excluded if the

declarant is unavailable as a witness-- ‘
(1) Former testimony. Testimony given as a witness at
another hearing of the same or a differgnt proceeding, or in
a deposition taken in the course of the same or another
proceeding, 1if the party against whom the testimony is now
offered, or a person with a similar interest, had an
opportunity and similar motive to develop the testimony by
direct, cross, or redirect examination.



Comment. A deposition in some circumstances may be -
admissible without regard to unavailability of the deponent.

See rule 881l(e) (3) and comment thereto.

The reason for adding the comment is as follows. When the
Liaison Committee first proposed the new Rules, it wanted to
preserve existing Texas deposition practice, particularly the
practice of not regquiring unavailability of deponent. It wanted
no conflict on this point between the Rules and the Texas Rules
of Civil Procedure. It felt that the best approach was to take
out of the definition of hearsay, depositions taken and offered
under or in accordance with the Texas Rules of Civil Procedure.

This year's committee felt that the original intent is
better stated by the change and comment to 881l(e) (3) and by
adding the above comment to 864 (b) (1). The party offering a
deposition would first seek admission under 8@1(e) (3). Failing
there, he would fall back to 884 (b) (1l).

RULE 962(16) (b).

The committee recommends-to the Court that the notary's:
jurat in rule 962(19) (b) be changed in form as follows.

Delete:

Notary Public in and for County, Texas.

Substitute:

My commission expires:

Notary Public, State of Texas
Notary's printed name:

The reason for the change is given in the Reporter's Note.
Reporter's Note: The notary's jurat form we presently have -in
the Rules is obsolete. Amendments to TEX.REV.CIV.STAT.ANN. arts.
5949 (1), 5954 and 596¢, (Vernon Supp 1985), give notaries
statewide jurisdiction, direct that the notary print or stamp his
name and the expiration date of his commission, and that the seal

carry the words "Notary Public, State of Texas," without mention
of the county.

RULE 1007.
The committee recommends that the Court change the title of

the rule by deleting the word "permission" and substituting the
word "admission,"™ to read:

19



Rule 1067. Testimony or Written [Permission] Admission of Party.

Contents of writings, recordings, or photbgiaphs may be
proved by the testimony or deposition of the party against whom
offered or by his .written admission, without accounting for the
nonproduction of the original.

The reason for the change is given in the Reporter's Note.
Reporter's Note: Texas rule 10687 was copied from Federal 1607.
The title to Federal 1007 is: "“Testimony or Written Admission of
Party." The title recommended by the State Bar Liaison Committee
to the Supreme Court was: "Testimony or Written Admission of
Party." The rule relates to "admissions" and not to '
"permissions." One suspects that the change to "Permission" was
a typographical error somewhere along the line. It should be
corrected. ‘

11
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- AGENDA FOR MEETING

10 A.M., FRIDAY, APRI1 12, 1985, ROOM 104, TEXAS LAW CENTER

COMMITTEE ON ADMINISTRATION OF RULES OF EVIDENCE IN CIVIL CASES

Rule 301.

Presumptions In Civil Cases.

(a)

Scope of rule. This rule governs only those

(b)

presumptions listed below and others that function
predominantly to facilitate the determination of an
issue 1in the action. It does not govern assumptions of
fact which are not reauired to be made, assumptions
which are conclusive on the factfinders, or assumptions
controlled by the Constitution, by statute, or by other
rules prescribed by the Supreme Court pursuaﬁ? to
statutory autnority. To tne extent not inconsistent
herswith, statutes wnich-state that 3 presumptlon
exlsts or which provide that a fact or facts is prima
facie evidence of other facts establish presumptions
wlthin the scooe 9£ this rule.

Definition. Under this rule, a presumption is a

(c)

rebuttable assumption fact which must be drawn from

another fact or group facts established in the
action.

(]
Hhth

Rebuttal of presumptions. A ggesumotlon under this

rule 1s rebutted when convincing evidence of the
nonexistence or non-truth of the presumed fact has been
admitted. The adequacy of “the convincing power of
evidence adduced in rebuttal of a presumed fact shall
in all cases be determined by “the judge. When the
Eresumec fact has been rebutted with adeguate evidence,

the mandatory effect of the presunption ceases to be
effective in the action.

Existence of basic fact or facts. The existence of the

fact or facts necessary to give rise to a presumptlon,
if anv, shall be determined by the factfinders unless
Teasonable minds would necessarily agree that such fact
or facts are more prooablv true than not, or are more
probably not true, in wnich case the judge “shall
determine their existence, or unless the existence of
sucn fact or facts has otherwise been conclusively
determined or established.

Effect cf nresumptions. Presumptions under this rule

operate.to 1mbose on the party against whom thev
operate the burcden of going forward with evidence to
rebut or neet tne presumed fact, but do not shift to
such cartv the burcen of persuasion OL the nonexistence

or non-truth of tne presumed facct.




(f) Instructions. In anv case in which the factfinders
under (d) above have the r resp0051b111ty of detarmlnlng

E;esumptlon, 1f all evidence 1n the case does not
amount to convincing proof of " the nonexistence or non-
truth of the presumed fact, the judge shall instruct
the ]urv 1n a proper case that if they find the basic
facts groved by a prenonderance of the evidence, thevy
must find the presumed fact proved.

(g) Illustrations. By way of illustration only, and not by
way of limitation, the following are examples of
presumptions within the scope of this rule. l_ is
presumed that:

(1) Money delivered by One to another was due the
latter.

(2) A thing delivered bv one to another belonoed to
thc latter.

(3) Aan obligation delivered up to a debtor has been

T paid.

(4) A person in possession of an order on himself for

the pavment of money or " the delivery of a thing
paid the money or delivered the tning accordingly.
(5) An obligation possessed by the creditor has not
been paid.
(6) Former rent or installments have been paid when a
receipt for later rent or installments has been
preduced.
(7) The things that a person possesses are owned by
him.
(8) A person who exercises acts of ownership over
property is the owner of 1it.
(9) State and federal courts of the United States and
courts of general jurisdiction of other nations,
and judaes Of such courts, acted in the lawful
exercise of the court's jurisdiction. :
(16) A duly entered judgment correctly determined or
: set forth the rights and obligations of the

parties.
(11) Official duty was duly and regularly performed,

arrest or search made w1thout a warrant.
(12) A person atting in a public office was reqularly
appointed or elected to that office.
(13) Private transactions were conducted fairly,
honestly, and in good faith.

(L4) A person takes ordinarv care of his own concerns.
(15) Thlnqs haopened according to the ordinarv course
of nature and the ordinary “habits of life.

{16) A person Or entity cbeyed tnhe law and performed a
dutv imposed upon him or it by law.

(17) The orcdinarv course of recular1v organized

activity nas been followed.




(18)

A fact,-condition, or state shown to exist

(19)

continued as long as was usual for such fact,
condition, or state to continue.
A fact, condltlon, or state shown to exist at one

(29)

tine existed prior thereto for a continuous p period
usual for such fact, condition, or state to exist.
A writing was truly dated.

(21)

A communication correctly addressed, stamped, and

(22)

properly mailed was received by the addressee .
thereof in the ordinary course e of mail.
A communication delivered to a telegraph company,

(23)

ordered transmitted to an addressee, and paid for
or agreed to be pald “for, was delivered to the
addressee thereof 1n due course.

A communication received 1n the ordinarv course of

(24)

mail, or within a brief period, purportedly in
resoonse ko an earlier communication From the
rec1D1ent, was from the person or entity to whom
the earlier communication was addressed.

A book purporting to have been printed or

(25)

gubllshed by public authority was so printed or
published.

A book purporting to contain reports of cases

(26)

adjudged in tribunals of "the state or “nation where
the book was publisned contains correct reports of
such cases.

Evidence willfully suppressed or withheld by a

(27)

party would have been adverse to him if produced
unless the suppression or w1thhold1ng was

satisfactorily explained.
Testimony of a party about a material fact within

his knowledge not produced would have been adverse
to him if produced unless the non-production was
satlsfactorllv explained.

Testimony of an available witness related to or

under the control of a party not produced bv that
party would have been adverse to him if produced.
A person who performed work or services for

another was employed by that “other person.
Persons acting as partners have entered into a -

contract of partnership.
The driver of a vehicle owned bv another was at

(32)

the time of an injury to a third person the agent
of the owner and was acting within the scope of
his agency.

Acquiescence followed from a belief that the

(33)

matter acguiesced in was conformacle to the right
and to fact.

A person 1s and was in average, ncrmal health.

(34)

A person 1s and was sane and mentally competent.

A ChllO over ten vears of age 1s competent to

(37)

testify.

An adult female is capable of bearing children and
=n adult male 1s capable of procreation.
A A child was alive wnen born.




(38) A perscn ii'the same person as another whose name
is identical. -

(39) A person intended the ordinary, natural, and
probable consequences of his voluntary act.

(40) An unexplained death from external causes was not
suicide.

(41) The law of a sister state is the same as that of
the forum state. — - -

Reporter's Note: The draft of a rule concerning certain
presumptions is recommended for inclusion in the Texas Rules of
Evidence. Since no Rule 301 is presently in such rules, this
proposal is for an addition to the rules rather than a change.

The vast bulk of presumptions generally recognized in Texas
and elsewhere are those that have been created primarily to
facilitate or simplify proof of certain facts. The application
of such presumptions in the trial of cases has, however, been
attended by extensive confusion, divergent views, inconsistent
subordinate rules, and imprecise language that has done little to
clarify problem areas. It is suggested, therefore, that
clarification of the subject by a rule that will control most of

‘the troublesome areas will be most valuable to bench and bar
alike. -

It will be noted that the proposed rule covers only those
presumptions which were created primarily to facilitate proof and
to simplify the determination of issues of fact. It expressly
does not cover those so-called presumptions which are based upon
social policies or significant equitable considerations. Thus,
it does not cover, for example, presumptions favoring the
validity of marriages, the legitimacy of children, or the
security of persons who entrust themselves or their property to
fiduciaries, or which affect various individual rights, as the
presunption of death after seven years of absence. Presumptions
of such nature are very often held to shift, to the party against
whom they operate, burdens of proof as the to non-existence of
the presumed facts, which burdens are of varying welights; often
produce results which are beyond the scope of evidentiary
considerations; and often operate to aggravate already excessivé
confusion and ambiguity that exist in the area. It has been
convincingly argued that in many of the situations covered by
such presumptions the task should be one of substantive law and
the problems to which the presumptions are adcressed should be
resolved by providing rules of decision by statute or decisional
law. Thus, the affairs of persons affected by the presumption of
death of a person absent for seven years should be determined on
the basis of factors relevant to each effect and not exclusively
upon the operation of evidentiary device. See, e.g., Uniform
Absence as Evidence of Death and Absentee's Property Act, 8A
U.L.A. 5-14. Such rules of decision have been adopted in Texas
in the case of simultaneous deaths in lieu of presumptions



formerly operative in-the area. See Sec. 47, Texas Probate Code.
In summary, any attempt in the rules of ev1dence to cover
presumptions of this nature should be left to the leglslature or
to further development by decisional law.

Although variant language exists in Texas decisional law,
subsections (a) through (f) of the proposed rule probably
reflects the consensus of the several cases dealing with this
subject except that the provision in (c¢) that convincing evidence
is required effectively to rebut a presumption of the nature
covered by the rule is not so reflected. Although this is a
departure from those cases that have considered this matter, it
is included for the following reasons: basically, if the
circumstances that motivate the creation of a presumption are
sufficient for that purpose, the presumption itself should be
strong enough to survive rebuttal evidence that is nothing more
than "a mere tapping at the window," but further, other tests are
unsatisfactory for other reasons. If evidence only sufficient to’
justify a finding cf the non-existence of the presumed fact
should be the criterion, not only would this possibly remove from
the province of the Jjudge the determination of the credibility of
witnesses but it would also constitute an inappropriate test in
this connecticn for it is most commonly the basis for judicial
admission of evidence concerning which -the factfinders have a
function to determine admissibility. If evidence amounting to a
preponderance of the evidence should be the criterion, again the
convincing gquality of such evidence might be extremely slight for
in most cases the only "evidence" supporting the presumed fact
will be the inference logically drawable from the fact or facts
which give rise to the presumption, and very little evidence may
be needed to preponderate over such inference. O0On the other
hand, "convincing evidence" 1is a standard that can easily be
applied, offers considerable flexibility, and would not restrict
the discretion of Jjudges as other tests logically could.

Again, although variant language exists in Texas decisional
law, substantially all of the listed presumptions in subsection
(g) are either directly or.indirectly supported, in letter or in
general substance, by Texas cases. There are two notable
exceptions: no cases have been located which directly support-
either the presumption in subsection (l12) or in (35). - Respecting
(12), however, it would appear to be a logical corollary of (1l1);
and respecting (35), it would appear to be valuable in obviating
voir dire examination of children as to whom normally no question
of competency will be presented.

Rule 413. Film or Videotape Recording of Execution of Will.

A film or videotape recording of the execution of a will, is
admissible as evidence of the 1dentlity and competency v of tne

person maklnc the will, and of any other matter relatlnc to the
will and 1ts validity.




Reporter's Note. Texas State Representative Frank Collazo has
introduced HB 247 in the 1985 legislature. The bill is set out
below.

Representative Collazo and Justice James Wallace have
discussed the matter and Justice Wallace has written

Representative Cocllazo as follows [reporter has edited the
letter]: :

"Rules of Evidence 401 defines relevant evidence as any
evidence which has a tendency to make the existence of a fact
that is of consequence in the determination of the action,
(identity and/or competency of the testator) more probable or
less probable than it would be without the evidence.

Rules of Evidence 402 provides that all relevant evidence
is admissible. (with certain exteptions not applicable here).
Rules of Evidence 1001(2) defines photographic evidence as
including video tapes and movie films..

Thus, the Rules of Evidence now require a trial judge to
admit into evidence any film or videotape which would tend to
prove or rebut the identity or competency of a testator. All
that would be required is that the film or videotape be
authenticated so as to convince the judge that it is what it
purports to be and not an attempt to defraud the court.

As we discussed, the Supreme Court and the Legislature have
had a tacit understanding that the Court will research, study and
promulgate Rules of Procedure and Evidence, and submit them to
the bench, bar and Legislature. 1If the Legislature disapproves
of a specific rule, they will then amend it by statute.

I truly believe that the above rules provide for what H.B.
247 attempts to accomplish. The State Bar Committee on the Rules
of Evidence will meet in Austin on April 12, 1985. I appreciate
your consideration in holding up on H.B. 247 until that time.
The Committee welcomes any input you wish to give us on the .above
rules. I am, by a copy of this letter, reguesting Dean Newell
Blakely, Chairman of the Committee, to put this on the Agenda “for
the April 12th meeting."

This reporter agrees with Judge Wallace that no addition to
the present Rules of Evidence is necessary to achieve
Representative Collazol!s objectives,



By . : B. No.

A BILL TQ BE ENfITLED
AN ACT
relating to the use as evidence of a film or videotape of the
execution of a will.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:
SECTION 1. Chapter 5, Texas Probate Code, is amended
by adding Section 84A to read as follows:
Sec. 84A. FILM OR ViDEOTAPE AS EVIDENCE. (a) A film
or videotape recording of the execution of a will, is admissible

as evidence of the identity and competency of the person making

the will, and of any other matter relating to the will and its

validity.
(b) This seétion does not prevent the supreme court
from adopting rules of evidence relating to the use of film and
;ideotape evidence in other proceedings, or from supplementing
" this section with other rules not inconsistent with the section.
SECTION 2. This Act takes effect September 1, 1985.
SECTION 3. The importance of tﬁis legislation and the
crowded condition of thelcalendars in both houses create an
emergency and an ilmperative public necessity that the
constitutional rule requiring bills to be read on three several

days in each house be .suspended, and this rule is hereby

suspended.



Rule 509. Physician/Patient Privilege

(d) Exceptions. Exceptions to confidentiality or privilege in
court or administrative proceedings exist:

* * *

(4) [In any litigation or administrative proceeding, if
relevant, brought by the patient or someone on his behalf if the
patient is attempting to recover monetary damages for any
physical or mental condition including death of the patient. Any
information is discoverable in any court or administrative
proceeding in this state if the court or administrative body has
jurisdiction over the subject matter, pursuant to rules of
procedure specified for the matters:] as to a communication or
record relevant to an 1issue of the phvs1cal “mental or emotional

condition of a patient in anv‘groceedlng in which he “relies upon

the condition as an element of his claim or derense, or, after

the patient's death, 1n any Broceedlna in which any party relies

upon the condition as an element of nis claim or defense.

Reporter's Note: As the rules presently stand, the patient-
litigant exception to the physician/patient privilege is narrower
than that of the psychotherapist/patient privilege. This
disparity appears to be inadvertant rather than the product of
any rationally ordered scheme. Last year, this Committee
recommended, and the Supreme Court adopted, an amended patient-
litigant exception to the psychotherapist/patient privilege. The
Committee acted only after a good deal of debate and
consideration was given to the proposed amendment.

Unfortunately, however, the Committee neglected to propose that

a similar change be made in the physician/patient privilege. The
change proposed here is simply to amend the patient-litigant
exception to the physician/patient privilege so that it conforms
to that of the psychotherapist/patient privilege. In addition to
promoting uniformity, such a change makes sense for two reasons.

First, it is illogical to have a narrower exception to the
physician/patient privilege than to the psychotherapist/patient
privilege. There 1s little doubt that communications to -
psychotherapists tend to be of a much more sensitive nature than
communications to physicians and that disclosure of
communications made during psychotherapy present a greater danger
of embarrassment and humiliation to the patient. Thus, if any
difference is to exist between the patient-litigant exceptions to
these privileges, the narrower exception ought to apply to the
psychotherapist/patient privilege.

Second, the change would address one of the concerns which
has been raised with regard to the effect of the
physician/patient privilege. The privilege has been asserted in
will contests by the personal representative of the estate in
order to shield from disclosure evidence of the testator's
physical and mental condition. The comment has been made that
this places the key to the truth of the case in the hands of the



person most likely to benefit from a will written by an
incompetent testator. By providing for any exception "after the
patient's death, in any proceeding in which any party relies upon
the condition as an element of his claim or defense," the rule
would no longer allow the personal representative of an estate to
claim the privilege on behalf of the testator where the
testator's capacity 1s at issue.

Rule 569. Physician/Patient Privilege

(d) Exceptions. Exceptions to confidentiality or privilege in
court or administrative proceedings exist:

* * *

(5) 1in any disciplinary investigation or proceeding of a
physician conducted under or pursuant to the Medical Practice
Act, art. 4495b, Vernon's Texas Civil Statutes, or of a
registered nurse under or pursuant to arts. 4525, 4527a, 4527b,

ang 4527c, Vernon's Texas Civil Statutes, provided that the

board shall protect the identity of any patient whose medical
records are examined, except for those patients covered under
subparagraph (d) (1) or those patients who have submitted written

consent to the release of their medical records as provided by
paragraph (e);

Reporter's Note: This change was instigated by counsel to the
Board of Nurse Examiners. That Board has the same statutory duty
and investigatory needs regarding unprofessional conduct of
registered nurses as the Board of Medical Examiners has regarding
physicians. Cases brought before the Board frequently involve
allegations of drug-abuse or theft of drugs by nurses.
Investigating such claims frequently requires examination of
patient records to determine whether the accused nurse has
falsified them in order to divert drugs to his or her own use.

An exception to the physician/patient privilege already exists to
allow the Board of Medical Examiners to carry out its statutory
duties. The addition of the proposed language would permit the
Board of Nurse Examiners to carry out its important
responsibilities as well.

Rule 569. Physician/Patient Privilege.

(a) « . .

(d) Exceptions. Exceptions to confidentiality or privilege in
court or administrative proceedings exist:
-

(L . ..

(4) [in any litigation or administrative proceeding, if
relevant, brought by the patient or someone on his behalf if the
patient 1s attempting to recover monetary damages for any
physical or mental condition including death of the patient.] as
Lo a communication or rscord relevant to an issue of the T




physical, mental or emotional condition of 2 patient in any
proceeding 1n which any party relies upon n the condition as an
element of his claim or defense, or, after the patient's death,
in any proceeding in which any party relies upon the condition as
an element of his claim or defense. Any information 1is
discoverable in any court or administrative proceeding in this
state if the court or administrative body has jurisdiction over
the subject matter, pursuant to rules of procedure specified for
the matters.

Reporter's Note: Another matter which I believe should be
considered by the committee during its April 12th meeting
concerns Rule 5809(d) (4) and Rule 516 (d) (5), these being the
litigation exceptions to the physician/patient and mental health
information privileges respectively.

These two provisions appear.to be different in that Rule
509 (d) (4) appears to apply only when the patient is a plaintiff
whereas 518 (d) (5) applies when the patient is relying upon his
condition as an element of his claim or defense.

It is my opinion that these two provisions should be made
uniform not only for the sake of uniformity, but also because it
is somewhat confusing as to which one will apply when the treating
professional is a person authorized to practice medicine, which
all psychiatrists are required to be.

Rule 518. Confidentiality of Mental Health Information.
(a) . . .

(d) Exceptions. Exceptions to the privilege in court
proceedings exist:

(Ly . . .

(5) as to a communication or record relevant to an issue of
the physical mental or emotional condition of a patient in any
proceeding in which [he] any party relies upon the condition as
an element of his claim or defense, or, after the patient's
death, in any proceeding in which any party relies upon the -
condition as an element of his claim or defense. Any
information is discoverable in any court or administrative
proceeding in n this state if the court or administrative body has
1¥;1501ct10n over the subject matter, pursuant to rules of
procedure specifilied for the matters.

-

Reporter's Note: Another matter which I believe should be
considered by the committee during its April 12th mesting
concerns Rule 509(d) (4) and Rule 5180 (d) (5), these being the
litigation exceptions to the physician/patient and mental health
information privileges respectively.



These two provisions appear to be different in that Rule
5¢9(d) (4) appears to ‘apply only when the patient is a plaintiff
whereas 510 (d) (5) applies when the patient is relying upon his
condition as an element of his claim or‘defense.

It is my opinion that these two provisions should be made
uniform not only for the sake of uniformity, but also because it
is somewhat confusing as to which one will apply when the
treating professional is a person authorized to practice
medicine, which all psychiatrists are reguired to be.

Rule 601. Competency and Incompetency of Witnesses.

(a) Every person is competent to be a witness except as
otherwise provided in these rules. The following witnesses shall

be incompetent to testify in any proceeding subject to these
rules: '

(1) Insane persons . . .

(2) Children. Children or other persons who, after being
examined by the Court, appear not to possess sufficient intellect
to relate transactions with respect to which they are

interrogated. [, or who do not understand the obligation of an
oath.] '

Reporter's Note: Texas State Representative Mike Toomey has
introduced in the 1985 legislature HB 240 which would, among
other things, add to Texas Rule of Evidence 681 (a) (2) the words:
"However, no child nine years of age or younger may be excluded
from giving testimony for the sole reason that such child does
not understand the obligation of an oath. Such child's testimony
shall be admitted to the trier of fact and the trier of fact
shall be the sole judge of the credibility of the testimony."

Justice James P. Wallace has written to representative
Toomey the following letter:

"For a number of years the Court has had a tacit agreement
with the Legislature that we would try to work out any suggested
changes in the rules as may be needed. That has been carried
over 1into the Rules of Evidence. The understanding has been that
the Court should make the changes rather than the Legislature if
at all possible. This gives an opportunity for a wider range of
input from those practitioners and judges who work with the rules
on a regular basis. -

The Standing Committee on Rules of Evidence wilfl meet in
Austin on April 12, at 10:00 A.M. at the Texas Law Center. Would
you agree to hold up action on H.B. 240 until that time? We
would like for you and someone from the group who is asking for
the change to appear at this meeting and give us your views to
the end that we can attempt to work out this matter.”



All of the foregping waé placed before Professor Black, who
responded as follows:

"I have received your note date February 22, 1985 enclosing
House Bill 240 which proposes a change in the provisions of Texas
Rule of Evidence 686 (a) (2).

It is my recommendation that the objectives sought by this
bill can be better accomplished by simply deleting from the
present rule the final clause which reads, "or who do not
understand the obligation of an oath" so that the rule will
hereinafter read:

"(2) Children. Children or other persons who, after
being examined by the Court, appear not to possess
sufficient intellect to relate transactions with respect to
which they are interrogated."
1 can see good reasons for not wanting a witness' testimony

to be excluded solely because the witness does not understand the
obligation of an'oath but I do not see any reason for cutting
this off at nine years of age. Moreover, it is unlikely that
many witnesses will "appear not to possess sufficient intellect
to relate transactions" but can understand the obligation of an
cath; thus we are losing very little by this recommended change.

Please place this oﬁ the agenda for the meeting scheduled
for April 12th."

Rule 618. See proposal.-

Add as new Rule 610, Federal Rule 618; renumber existing

Rules 610-613 accordingly.

Federal Rule 610 provides:
Rule 61¢. Religious Beliefs or Opinions

Evidence of the beliefs or opinions of a witness on matters
of religion is not admissible for the purpose of showing that by
reason of their nature his credibility is impaired or enhanced.

Reason for proposal:

This innocuous Rule was deleted by the Supreme Court for
unknown reasons. Its deletion is apt to cause confusion and
dispute. Surely the Court did not mean to imply that a witness
can be impeached or supported by showing the nature of his
religious beliefs or opinions, e.g., his beliefs concerning the
existence of an afterlife and the possibility of Divine
punishment for false swearing. Yet the conspicuous absence of

this Rule from our adopted Rules could be argued to support such
a ridiculous inquiry.



Perhaps the Court was concerned that Rule 610 would operate
to bar inguiry for any purposes into the religious affiliation,
practices, or beliefs of a witness, which sometimes have a
legitimate relevancy, for impeachment or, on the merits of a case.
In fact Rule 610 is qguite narrow, as the Advisory Committee's
Note to the Federal Rule explains:

While the rule forecloses inguiry into the religious
beliefs or opinions of a witness for the purpose of showing
that his character for truthfulness is affected by their
nature, an inguiry for the purpose of showing interest or
bias because of them is not within the prohibition. Thus
disclosure of affiliation with a church which is a party to
the litigation would be allowable under the rule.

In addition to permitting such bias or interest impeachment, Rule
610 would have no bearing on cases where a person's religious
affiliation or practices are relevant to the merits of the case,
such as where, in a child custody case, a parent's bizarre "cult"
practices might be relevant to whether custody with that parent
would be in the best interests of the child.

Submitted by Guy Wellborn,
Mike Sharlot, and
Steve Goode

Rule 618. Mode and Order of Interrogation and Presentation.
(a) - .
(c) Leading questions. Leading guestions should not be used on

the direct examination of a witness except as may be necessary to
develop his testimony . . .

i

Reporter's Note: The 1982 Texas Rules of Evidence Proposed Code
contained the sentence "Leading questions should not be used on
the direct examination of a witness except as may be necessary to
develop his testimony." The Supreme Court dropped from the
sentence the phrase "except as may be necessary to develop his
testimony." It may be that the Court had been given an -
inadequate explanation of the purpose of the phrase. That
purpose is to permit, in the court's discretion, the use of
leading questions on preliminary or introductory matters,
refreshing memory, questions to ignorant or illiterate persons or
children, all as permitted by prior Texas practice and the common
law, C. McCORMICK & R. RAY, TEXAS LAW OF EVIDENCE secs. 576-579
(2d ed. 1956); C. McCORMICK, EVIDENCE sec. 6 (3rd ed. 1984). The
federal counterpart contains the exception for the réasons
suggested above, see Fed. R. Evid. 6l1l(c) advisory committee
note. Without this exception phrase, the sentence appears to be

an absolute ban on leading questions in the instances listed
above. ‘ '



e

Rule 611. Writing Used To Refresh Memory.

If a witness uses a writing to refresh his memory for the
purpose of testifying either - .
(1) while testifying, or
(2) before testifying, if the court in its discretion

determines it 1s necessary in the interests of justice,

an adverse party is entitled to have the writing produced at the
hearing, to inspect it, to cross-examine the witness thereon,
and, for the purpose of impeaching the testimony of the witness,
to 1ntroduce in evidence those portions which relate to the
testimony of the witness . . .

Reporter's Note: The present language apparently makes the
portions of the statement which relate to the testimony of the
witness admissible without restriction, and it has locally been
so construed. No justification is seen, however, for making such
writings generally admissible simply because they were used by a
witness to assist him in recalling certain historical facts. See
125 A.L.R. 78. If the drafters of the rules had intended such
writings to be admissible for the truth of the matters asserted,

it must be assumed that they would have added such a provision to
Rule 863.

Rule 613. Exclusion of Witnesses.

At the request of a party the court shall order witnesses
excluded so that they cannot hear the testimony ¢of other
witnesses, and it may make the order of its own motion. This
rule does not authorize exclusion of (1) a party who is a natural
person, Oor a party's spouse who has a financial interest in the
outcome, Tor (2) an officer or employee of a party which is not a
natural person designated as its representative by its attorney,
or (3) a person whose presence is shown by a party to be
essential to the presentation of his cause.

Reporter's Note: Under Rule 267 of the Texas Rules of Civil
Procedure it has been held error to exclude "under the rule” the
spouse of a party, the spouse having a financial interest in the
outcome. Martin v. Burcham, 203 S.W.2d 867 (Tex.Civ.App.--Fort
Worth 1947, no writ).

Rule 613. Exclusion of Witnesses.

At the request of a party the court shall order witnesses
excluded so that they cannot hear the testimony of other
witnesses, and it may make the order of its own motion. This
rule does not authorize =xclusion of (1) a party who is a natural
person, or (2) an officer or employee of a party which is not a
natural person designated as its representative by its attorney,
or (3) a person whose presence,during the testimonv of one or
more persons or the presentation of certain evidence, is shown by
& party to pe “essential to the presentatlon of his cause.




Reporter's Note: The reporter does not feel the change is
necessary. It is, however, a possible response to a problem
raised in a March 23, 1983 letter to Justice James Wallace from
Judge James C. Onion, 73rd District Court, Bexar County. The
reporter has so edited the letter as to omit parts not directly
bearing on the problem. The letter, as edited, follows:

". . . I do want to call to your attention something that
has occurred to me and I think will cause us trial judges
problems in the future . . . rule 613 entitled 'Exclusion of
Witnesses' which we have always called commonly, 'Invoking the
Rule'. The last exclusion saying the rule cannot be invoked as
to three (3) ... . 'A person whose presence is shown by a party
to be essential to the presentation of his cause'. . .This is the
last sentence in rule 613. A close reading would indicate that a
party would say that every perscn that he has called is essential
to the presentation of his case and therefore should be excused
from the rule because the rule itself does not authorize the
exclusion of that party. I know that there was undoubtedly
another purpose in mind for section three. . . the real reason
behind this was possibly allowing another expert to sit in while
the ‘defendant's expert testified or allowing the defendant's
expert too sit in while a plaintiff's expert testified. But a
plain reading of the language in the rule indicates that every
witness that a party thinks is essential to his case can be
excluded from the rule and hence, defeats rule 613 to start with.
I think someone should change the language because while it may
be clear . . . to the trial court, what was possibly intended is
certainly not going to be . . . clear to the lawyers who want to
have their witnesses remain in the court room . . . And they are
going to urge that the language is clear to the effect that any
one that they think is essential to the presentation of their
case be excluded. A lot of unnecessary court time is to be
consumed unless better language is utilized. Maybe I'm
misreading the whole idea, but, I'm not misreading it the way a
trial lawyer is going to use it . . .

td

Rule 801. Definitions.
The following definitions apply under this article:
(a) . . .

(e) Statements which are not hearsay. A statement is not
hearsay 1if--

|
(1) Prior statement by witness. The declarant testifies at
the trial or hearing and is subject to cross-examination
concerning the statement, and the statement is (3)
inconsistent with his testimony, [and was given under oath
subject to the penalty of perjury at a trial, hearing, or
other proceeding,] or (B) . . .



Reporter's Note: The bracketed restriction on the use of prior
inconsistent statements of a witness as substantive evidence was
taken from the Federal Rules. It was not in the U.S. Supreme
Court's version of those Rules. It was adfled by Congress out of
- concerns that had solely to do with criminal cases. Our Rules,
which apply only to civil cases, should permit substantive use of
any prior inconsistent statement by one who "testifies at the
trial or hearing and is subject to cross-examination concerning
the statement." The trial cross-examination and demeanor are
adequate to permit the jury to choose which version to believe.
There is absolutely no reason in civil cases not to implement
fully this reform of the common law that was avidly supported by
Wigmore, Morgan, McCormick, Holmes, Learned Hand, and, so far as
we know, every .other reputable authority on the law of evidence.

’/Z¥. Rule 8801. Definitions.

-

The fdllowing definitions apply under this article:
(a) « e .

(e) Statements which are not hearsay. A statement is not
hearsay 1if--

(L) « . .

(3) Depositions. It is a deposition taken in the same
proceeding and offered in accordance with the Texas Rules of
Civil Procedure.

Reporter's Note: "I have a proposal that I would like to submit
for the Committee's consideration. As I pointed out at the end
of the meeting last year there seems to be a conflict between
Rule 8061 (e) (3), which provides as "not hearsay . . . a deposition
taken and offered in accordance with the Texas Rules of Civil
Procedure" and Rule 804 (b) (1) which provides as an exception to
the hearsay rule "a deposition taken in the course of the

same . . . proceeding . . ." -

It is my impression that the intent of the Committee in
recommending these rules was that depositions taken in the same
proceeding would be nonhearsay and that depositions taken in
another proceeding would be admitted as an exception to the
hearsay rule under the limitations of the "former testimony”
exception in 8@4(b)(l). This intention is consistent with the
Texas Rules of Civil Procedure which, unlike the Federal Rules of
Civil Procedure, allow the free use of depositions taken in the
same proceeding.

I therefore propose that Rule 801l(e) (3) be changed to read
as follows: :

"(3) Depositions. It is a deposition taken in the same

prcceeding and offered in accordance with the Texas Rules of
Civil Procedure."”




And that Rule 864 (b) (1) be changed to read as follows:

"(l) Former testimony. Testimcny given as a witness at
another hearing of the same or a different proceeding, or in
a deposition taken in the course of [the same or] another
proceeding, if the party against whom the testimony is now
offered, or a person with a similar interest, had an
opportunity and similar motive to develop the testlmony by
direct, cross, or redirect examination." "

s
/.3, Rule 8063(6). Records of Regularly Conducted Activity.

A memorandum, report, record, or data compilation, in any
form, of acts, events, conditions, opinions, or diagnoses,
received or made at or near the time by, or from information
transmitted by, a person with knowledge, if made or kept in the
course of a regularly conducted business activity, and if it was
the regular practice of that business activity to make cr keep
the memorandum, report, record, or.data compilation, all as
[shown] proven by [the testimony of] the custodian or other
qualified [witness] person, unless the source of information or
the method or circumstances of preparation indicate lack of
trustworthiness. "Business" as used in +this paragraph includes
any and every kind of regular organized activity whether
conducted for profit or note.

Comment: This provision rejects the doctrine of Loper v.
Andrews, 4064 S.W. 2d 309, 305 (Tex. 1966), which required that an
entry of a medical opinion or diagnosis meet a test of
"reasonable medical certainty."

Reporter's note: The changes made in lines 23-6 are to cover the
situation where the business does not create the writing but,
having received it from others, retains it, thus utilizing the
received writing as a part of its records.

The alterations in lines 8-9 are better to conform to,
comply with, or accomodate the procedure when the record is
authenticated not by testimony but by the 9082(1¢) affidavit. -

// , Rule 8G4. Hearsay Exceptions: Declarant Unavailable.

(a) . e .

(b) Hearsay exceptions. The following are not excluded if the

declarant is unavailable as a witness-- .
(1) Former testimony. Testimony given as a witness at
another hearing of the same or a different proceeding, or in a
o depositicn taken in the course of [the same or] another
proceeding, 1f the party against whom the testimony is now
offered, or a person with a similar interest, had an opportunity
and simllar motive to develop the testimony by direct, cross, or
redirect examination.



Reporter's Note:

"I have a proposal that I would likgq to submit for the
Committee's consideration. As I pointed out at the end of the
meeting last year there seems to be a conflict between Rule
801 (e) (3), which provides as "not hearsay . . . a deposition
taken ané offered in accordance with the Texas Rules of Civil
Procedure™ and Rule 804 (b) (1) which provides as an exception to
the hearsay rule "a deposition tazken in the course of the
same . . . proceeding . . ."

It is my impression that the intent of the Committee in
recommending these rules was that depositions taken in the same
proceeding would be nonhearsay and that depositions taken in
another proceeding would be admitted as an exception to the
hearsay rule under the limitations-of the "former testimony"
exception in 804 (b) (l1). This intention is consistent with the
Texas Rules of Civil Procedure which, unlike the Federal Rules of

" Civil Procedure, allow the free use of depositions taken in the
same proceeding.

I therefore propose that Rule 801l(e) (3) be changed to read
as follows: .

"(3) Depositioms. ‘It is a deposition taken in the
same proceeding and offered in accordance with the Texas
Rules of Civil Procedure."

And that Rule 804 (b)*(l) be changed to read as follows:

"(l) Former testimony. Testimony given as a witness
at another hearing of the same or a different proceeding, or
in a deposition taken in the course of [the same or] another

) proceeding, if the party against whom the testimony is now
offered, or a person with a similar intérest, had an
opportunity and similar motive to develop the testimony by
direct, cross, or redirect examination."

/’j7 Rule 982. Self-aAuthentication. -

Extrinsic evidence of authenticity as a condition precedent to
admissibility is not required with respect to the following:

(Ly . . . i
(18) Business records accompanied by affidavit.

a. . e .
b. Form of affidavit. . . .
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SWORN TO AND SUBSCRIBED before me on the __ day of _, 19 .

(

Notary Public in and for _County, Texas.]

My commission expires:

Notary Public, State of Texas
Notary's printed name:

Reporter's Note: The notary's jurat form we presently have in
the Rules 1is obsolete. Amendments to TEX.REV.CIV.STAT.ANN. arts.
5949 (1), 5954 and 5960, (Vernon Supp 1985), give notaries

statewide jurisdiction, direct that the notary print or stamp his
name and the expiration date of his commission, and that the seal

carry the words "Notary Public, State of Texas," without mention
of the county. :

Rule 1¢067. Testimony or Written [Permission] Admission of Party.

Contents of writings, recordings, or photographs may be
proved by the testimony or deposition of the party against whom
offered or by his written admission, without accounting for the
nonproduction of the original.

Reporter's Note: Texas rule 10087 was copied from Federal 10407.
The title to Federal 1087 is: "Testimony or Written Admission of
Party." The title recommended by the State Bar Liaison Committee
to the Supreme Court was: "Testimony or Written Admission of
Party." The rule relates to "admissions™ and not to
"permissions." One suspects that the change to "Permission" was
a typographical error somewhere alcng the line. It should be

.corrected.

Item. Committee's attitude, policy, or approach to: (a) pending
legislation, e.g., a proposal by Senator Parmer, (b) proposing
legislation; (c) opposing legislation.

Item. Should the Committee advise President-Elect Smith
respecting a State Bar committee on criminal rules of evidence,
or respecting enlargement of our Committee and adding -
responsibility for criminal rules of evidence? If so, what
advice?

Item. Other business.



CANON 3C: DISQUALIFICATION
A judge should disqualify himself 'in a proceeding where:

(a) he served as a lawyer in the matter in controversy, or
a lawyer with whom he previcusly practiced law served during such
association as a lawyer concerning the matter, or the judge or
such lawyer has been a material witness concerning it;

(b) he knows that he, individually or as a fiduciary, or
his spouse or minor child residing in his household, has a
financial interest in the subject matter in controversy or in a
party to the proceeding, or any other interest that could be
substantially affected by the outcome of the proceeding.

RECUSAL

A judge should recuse himself in a proceeding in which his
impartiality might reasonably he questioned, including but not
limited to, instances where he has a personal bias or prejudice

concerning a party, or personal knowledge of disputed evidentiary
facts concerning the proceeding.

* This suggestion resulted from discussions between Luke

Soules and Justice Kilgarend.
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ONE ALAMO CENTER

106" S, ST. MARY'S STREET

TELEPHONE Si2-226-4211

April 23,

RE: Adoption of F.R.A.P. 10
and F.R.A.P.11 in Texas

Dear Tom:

I

have followed with
litigation costs and delay.
invitation to submit suggestions that ma

these problems.

The adoption

F.R.A.P.11
dollars
reporters

rules similar
(copies enclosed)
in those

timely filing in an appeal.

SAN ANTONIO, TEXAS 78205-3692

TELECOPIER S12-226-052! ,

1985

interest the efforts
Today I am responding to your
y aid in solving

to

GRADY BARRETT
KiP MCKINNEY ESPY
GARY BUSHMELL
OF COUNSEL

CORPUS CHRIST! OFFICE

1800 FIRST CITY BANK TOWER
CORPUS CHRIST!, TEXAS 78477-0129
512-888-9261

to curb

F.R.,A.P.10 and
would save countless hours and
common situations
fail to transcribe the statement of facts for

court

The federal system recognizes that courts-not
lawyers-control court reporters. Clients there no longer
pay for lawyer expended in interviewing court
reporters, preparing affidavits and filing motions for

extension.

I have been forced to file as many as five motions for

extension in one state case. I have had appellate courts
invite writs of mandamus. The client could not understand
the reason for the expense nor the delay, much less the
uncertainty of an extension.

I am taking the liberty of sharing these thoughts not
only with you as President of the State Bar of Texas, but as
well with some members of the Committee on Proposed Uniform
Rules of Appellate Procedure.
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Mr. Tom B. Ramey, Jr. :
April 23, 1985 =~ MATTHEWS & BRANSCOMB
Page 2 ) ’

ATTORNEYS AT LAW

They are proposals that would seem appropriate for
civil rules to be promulgated by the Supreme Court
regardless of what the legislature may do with the criminal

rules.
Cordially,
F. W. Baker
FWB:bv -
6FWBaak

cc: Hon. Clarence A. Guittard
Hon. Sam Houston Clinton
Hon. James Wallace
Hon. Shirley Butts —
Mr. Hubert Green
Mr. Luke Soules
Mr. Ed Coultas
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which appellant was convicted; the date and
terms of sentence. .

Concise statement of the quesiion or ques-

tions involved on the appeal, with a showing
that such question or questions are not frivo-
lous. Counsel shall set forth sufficient facts
to give the essential background and the
manner tn which the question or questions
arose in the trial court.

Certificate by counsel, or by appellant if

acting pro se, that the appeal is not taken
Jor delay.

Factual showing setting forth the follow-

ing factors as to appellant with particulari-
ty:

nature and circumstances of offense
charged, o

weight of evidence,

Sfamily ties,

employment,

financial resources,

character and mental condition,

length of residence in the community,
record of conviction, .

record of appearances or ﬂighz,

danger to any other person or the com-
munity, . :

such other matters as may be deemed
pertinent.

A copy of the district court’s order denying
bail, containing the written reasons for deni-
al, shall be appended to the application. If
the movant questions the fuctual basis of the
order, a transcript of the proceedings had on
the motion for bail made in the district
court shall be lodged with this Court. If the
movant s unable to obtain a transcript of
these proceedings, he shall state in an affida-

it the reasons why he has mot obtained a
transcript.

If the transcript is not lodged with the
motion, the movant shall also attach to this
molion a certificate of the court reporter
terifying that the transcript has been or-
dered and that satisfactory financial ar-
rangements have been made to pay for it,
together with the estimated date of comple-
tion of the transcript.

FIFTH CIRCUIT o FRAP 10

. peal within 7 days after service thereof.

605

The government shall file a written re-
sponse to all motions for bail pending ap-

Also, upon receipt of the application for
bail, the Clerk shall request that the Clerk of
the District Court obtain from the probation
officer a copy of the presentence report, if -
one is avatlable, and it shall be attached to
the application for bail. The report shall
not, however, be disclosed to the applicant.
See Rule 32(c)(3) Fed.R.Crim.Proc.

THE RECORD ON APPEAL
FRAP 10.

(a) Composition of the Record on Appeal.
The original papers and exhibits filed in the
district court, the transcript of proceedings, if
any, and a certified copy of the docket entries
prepared by the clerk of the district court shall
constitute the record on appeal in all cases.

> (b) The Transcript of Proceedings; Duty

of Appellant to Order; Notice to Appellee if

Partial Transcript Is Ordered.
. (1) Within 10 days after filing the notice
of appeal the appellant shall order from the
reporter a transcript of such parts of the
proceedings not already on file as he deems
necessary, subject to local rules of the
courts of appeals. The order shall be in
writing and within the same period a copy
shall be filed with the clerk of the district
court. If funding is to come from the Unit-
ed States under the Criminal Justice Act, the
order shall so state. If no such parts of the
proceedings are to be ordered, within the
same period the appellant shall file a certifi-
cate to that effect.

(2) If the appellant intends to urge an
appeal that a finding or conclusion is unsup-
ported by the evidence or is contrary to the
evidence, he shall include in the record a
transcript of all evidence relevant to such
finding or conclusion.

(3) Unless the entire transcript is to be
included the appellant shall, within the 10
days time provided in (b)(1) of this Rule 10,
file a statement of the issues he intends to
present on the appeal and shall serve on the
appellee a copy of the order or certificate
and of the statement. If the appellee deems
a transcript of other parts of the proceed-
ings to be necessary, he shall, within 10 days




FRAP 11

court of éppeals such parté of the original
record as any party shall designate.
(As amended Apr. 30, 1_979, eff. Aug. 1, 1979.)

Loc. R. 11

11.1. Duties of Court Reporters—Exten-
sions of Time. The court reporter shall, in
all cases in which transcripts are ordered,
furnish the following information, on a
form to be prescribed by the Clerk of the
Court:

acknowledge receipt of the order for the
transcript,

the date of receipt of the order for the
transcript,

whether adequate financial arrange-
ments under CJA or otherwise, have been
made,
_ the number of trial or hearing days in-
volved in the transcript, and an estimate
of the number of pages,

the estimated date on which the tran-
script is to be completed,

a certificate that he or she expects to file
the trial transcript with the District Court
Clerk within the time estimated.

A request by a court reporter for enlarge-
ment of the time for filing the transcript
beyond the 30 day period fixed by FRAP 11(b)
shall be filed with the Clerk and shall specify
in detail (a) the amount of work that has
been accomplished on the transcript, (b) a
list of all outstanding transcripts due to this
and other courts, including the due dates of
filing, and (c) verification that the request
has been brought to the attention of, and
approved by, the district judge who tried the
case. )

[I.0.P.—The monitoring of all outstand-
ing transcripts, and the problems of delay
in filing, will be done by the Clerk. Coun-
sel will be kept informed when extensions
of time are allowed on requests made by
the court reporters.

On October 11, 1982 the Fifth Circuit
Judicial Council adopted a resolution re-
quiring each district court in the Fifth Cir-
cuit to develop a court reporter manage-
ment plan that will provide for the day-to-
day management and supervision of an ef-
ficient court reporting service within the
district court. The plan is to provide for
the supervision of court reporters in their
relations with litigants as specified in the

608
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Court Reporter Act, including fees charged

for transcripts, adherence to transcript

format prescriptions and delivery sched-

ules. The plan must also provide that su-

pervision be exercised by-a judge of the

court, the clerk of court, or some other
, person designated by the Court.]

11.2.  Duty of the Clerk. It is the responsi-
bility of the Clerk of the District Court ta .
determine when the record on appeal is com-
plete for purposes of the appeal. Unless the
record on appeal can be transmitted to this
Court within 15 days jrom the filing of the
notice of appeal or 15 days after the filing of

the transcmipt of trial proceedings if one has . .

been ordered, whichever is later, the Clerk of
the District Court shall advise the Clerk of
this Court of the reasons for delay and. re-
quest an enlarged date for the filing thereof.

DOCKETING THE APPEAL; FILING
OF THE RECORD

FRAP 12.

(a) Docketing the Appeal. Upon receipt of
the copy of the notice of appeal and of the
docket entries, transmitted by the clerk of the
district court pursuant to Rule 3(d), the clerk
of the court of appeals shall thereupon enter
the appeal upon the docket. An appeal shall
be docketed under the title given to the action
in the district court, with the appellant identi-
fied as such, but if such title does not contain
the name of the appellant, his name, identified
as appellant, shall be added to the title.

(b) Filing the Record, Partial Record, or
Certificate. Upon receipt of the record trans-
mitted pursuant to Rule 11(b), or the partial
record transmitted pursuant to Rule 11(e), (f),
or (g), or the clerk’s certificate under Rule
11(c), the clerk of the court of appeals shall file
it and shall immediately give notice to all par-
ties of the date on which it was filed.

(c) [Dismissal for Failure of Appellant to
Cause Timely Transmission or to Docket Ap-
peal.] [Abrogated]

(As amended Apr. 1, 1979, eff. Aug. 1, 1979.)

REVIEW OF DECISIONS OF THE
TAX COURT

FRAP 13.

(a) How Obtained; Time for Filing Notice
of Appeal. Review of a decision of the United




