MINUTES SUPREME COURT ADVISORY COMMITTEE

November 1 and 2, 1985

The Advisory Committee of the Supreme Court of Texas met on
November 1, 1985, at 10:00 a.m. pursuant to call of the Chairman.

Members of the committee in attendance were Honorable Luther
H. Scules III, Chairman, Gilbert T. Adams, Jr., Pat Beard, Mr.
David J. Beck, Clifford Brown, Professor Newell Blakely, Frank L.
Branson, Honorable Hume Ccfer, Professor William V. Dorsaneo III,
Chief Justice John Eill, Franklin Jones, Jr., Ray Judice, Gilbert
I. Low, Steve McCconnico, Russell McMains, Charles Morris, Mr.
John M. O'Quinn, Mr. Tom L. Ragland, Harry M. Reasoner, Sam D.
Sparks, Sam Sparks, Broadus A. Spivey, Harry Tindall, Honorable
Bert H. Tunks, Professcr Orville C. Walker, Justice James P.
Wallace, L.N.D. Wells, Jr. and Honorable Allen Wood.

Welcoming remarks were received from Chief Justice Jchn L.
Hill.

Upon motion by Franklin Jones, Jr., seconded by Gilbert Low,
the minutes frcm May 31, 1985, were approved.

The Chairman made a report cn his application to David Beck
and the Texas Bar Foundation for $25,000.00 for travel, printing
and distribution expenses of the Committee. The request was
denied. David Beck suggested re-application for direct expenses
of transcript and distribution costs. The Chairman will make a
re-application in the amount of $5,000.00-$8,000.00.

Chief Justice Hill spoke to the Committee concerning House
Bill 1658. He cocmmented that the working draft of the rules were
coming out shortly and urged the Committee to take a "wait and
see" attitude. He stated that they have worked to make the Rules
Committee a balanced committee through use of volunteers and
inclusicn of GADC and Foundaticn attorneys.

Prcfessor Blakely then addressed the Committee and
circulated a handout entitled "Report on Standing Subccmmittee on
Rules of Evidence." On May 31, 1985, his committee met and
eleven changes were proposed to the Rules of Evidence and were
tentatively voted on with approval of nine and rejection of two
cf the changes. Professor Blakely moved that the Advisory
Committee generally endorse the action of his committee in
rejecting the two and approving the nine. The moticn was
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seconded and was unanimously approved. The number of rules
covered by that affirmative vote were 509(d) (4), 509(d) (5),
510(d) (5), 601(a)(2), insertion of a rew 610 and changing the
numbering sequence accordingly; 610(c), 803 (6), 902 (4d),
902(10) (b) and 1007, with rejecticr cf the change in 611(2) and
the change in 801 (e) (1).

Professcr Dorsanec suggested that the Committee direct their
attention to Rules 1001 and 1003.

Professor Blakely then set forth two alternative changes
proposed on two Rules of Evidence, 801 and 804, and Rule 207 of
the Rules of Civil Procedure. Alternative No. 1, which was
drafted by Sam Spark's Committee, was Professor Blakely's choice.
After discussion by the Committee, motion was made, seconded and
unanimously carried by voice vote that Alternative No. 1 as
amended by discussicn and suggestion of Mr. Reasoner, be approved
and recommended for adoption to the Supreme Court.

It was unanimously decided that Alternative No. 2 had been
resolved by earlier discussions.

It was moved, seconded and unanimously carried by voice vcte
that Rule 11 be amended to provide provisionary language at its
beginning "unless otherwise ©provided in these Rules" and
otherwise leave it intact.

Motion was made and seconded that changes suggested by Judge

Douthitt to Rule 18(a) be rejected. The Committee voted 21-2 to
reject the changes.

The Chairman commented. that a part of the Committee's report
will be to call to the Court's attention that Article 200A 1is
going to be renumbered in the new statutory code.

Next on the agenda was a discussion of Rule 27, a new rule.
Recommendations by the Ccuncil of Administrative Judges were
discussed. It was moved, seccnded and carried 20-2 that 27(a),
(b), and (c) be tabled until such time as the Supreme Court Task
Force concludes its objectives.

After a short discussion, it was moved and seconded that
proposed Rule 45(e) regarding putting all pleadings on 8 1/2" by
11" size paper recommended to the Supreme Court for adoption.
. Those in favor by show of hands were 11l; there were 3 oppcsed.

By voice vote, it was moved, seconded and unanimously
carried that the two proposals to Rule 46 from Richard Evans be
rejected. ’

One proposal from James Weber and one prcposal from James
Kronzer, Hubert Green, and Bert Davis fcor Rule 47 were put before
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the Ccmmittee. It was moved, seconded and unanimously carried
that both proposals be rejected.

Prcposed Rule 57(a), from Patricia Hill, was rejected
unanimously by voice vote.

Proposed Rule 85(a) was rejected unanimously by voice vote.

Rule 87 came under extensive discussion with the Chairman
finally exercising his perogative tc refer it for further study
back to committee. Professor Dorsaneo, Mr. McMains, and Mr.
Morris volunteered to participate in the study.

It was recorded that the Committee agreed with the Supreme
Court in its order cf December 19, 1984, adopting Rule 92.

Clifferd Brcwn and Judge Hume Cofer from Austin were
welcomed and requested to speak about the appelliate rules from
the peint of view of the Court of Criminal Appeals.

Mr. Brown stated that the Advisory Committee has presented
to the Ccurt of Criminal Appeals their proposal of the new
post-trial and Appellate Rules of Prccedure. He proposed that it
might be necessary for a jcint conference committee from both the
civil and criminal committees to get together to integrate the
rules between the two as much as pcssible.

Judge Cofer reported to the Committee ccnrcerning the
statutory deadline of the Ccurt of Criminal Appeals in taking
over rule-making authority. The Court of Criminal Appeals has
already taken action in view of their deadline and are not going

to be able to get back to the Committee until the end of the
year.

Judge Cofer stated he saw cnly two or three substantive
variances from the c¢riminal point o¢cf view as far as the
Committee's draft. He commented that a Jjoint conference
committee wculd be most advisable.

The Committee then discussed the harmcnization of Appellate
Rules in civil and criminal cases.

Professor Dorsaneo then reported on the Joint Report on
Standing Subcommittee on Court of Civil 2ppeals Rules and Supreme
Court Rules.

By voice vote, current Rule 355 (Committee's proposed Rule
30(a) (3) () and (e)) was unanimously voted to be recommended for
adoption by the Supreme Court as amenced. g

At Mr. Reascner's recuest, action c¢n Rule 364(a) was
deferred until the next meeting.
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It was moved and seconded that Rule 42(b) as proposed be
changed by deleting the first sentence and the first word of the
seccnd sentence and Rule of Evidence 103(a) (2) Le changed by
deletion of a phrase. After discussion, a hand vcte was taken
with the result of eight in favor and nine opposed. Professor
Blakely will draft final versions of the Rules as approved.

At Precfessor Dorsanec's suggestion, the Ccmmittee then
turned to the table of contents of the proposed rules whereupcn
he listed the new rules or substantial modifications of cld rules
as 4, 5, 18, 19, 30, 32, 63, 84, 85 and 1CC.

Mr. McMains pointed out that Rule 85 would be of special
interest to Plaintiff's personal injury attorneys and asked feor
discussion and guidance in philesophy for the drafting cf his
prcposal. The Committee then discussed same.

The Committee then proceeded to Franklin Jones' committee
for a report on their activities concerning Rules 277 and 279.
Mr. Jones' committee is recommending five changes in submissicn
of jury issues in Texas. He moved the Committee to apprcve the
changes; to approve the rules in sukstance and to recommend their
adopticn by the Supreme Court. After extensive discussicn, the
Chairman asked the Committee whether the court should have the
power to instruct the jury on the effect of the jury's answers.
After motion was seconded, there was a hand vote cof 7 for and 10
cpposed to permitting the Court to so instruct.

After further discussicn, the question of whether the trial
court should have discretion to predicate the damage issue c¢n
affirmative findings of liability in a proper case was put to a
vote with 18 for and 1 cpposed.

Additional discussion ensued, with the result that a metion
was made that the Committee direct the subcommittee to draft a
rule, using the existing federal rules as a basis, regarding the
ccurt's submission of the case to a jury. There was a hand vote

15-5 in favor of charging the subcommittee with such a duty.

Committee meeting adjourned, to be reccnvened at 9:20 a.m.
on Ncvember 2, 1985.

Upon reconvening, the Chairman welcomed Judge Clinton and
Judge Cofer to the meeting.

The Committee again took up the Joint Report of the Standing

Subcommittee on Cocurt of Civil Appeals Rules and Supreme Court
Rules. ’

It was moved, seconded, and unanimously carried by voice
vote that the language in prcposed Rule 32 by Professor Dorsaneo
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be either included in the wheole package as proposed Rule 32 or as
a replacement of current Rule 385.

The Committee then discussed whether or not to combine the
current rules on damages for delay, Rule 438 and part cf Rule
435, into one Rule 84. On a show of hands, 9 felt that the dual
standard of "delay only" and "frivolous" should be retained and 4
felt that the proposed Rule 84 standard should be used instead.
Where the award that's been addressed by the Appellate Court is
nct a mcney damage award, 6 felt the court should be permitted to
only assess "just damages," and 9 felt that an approach of "some
multiple of costs"™ should be used. 10 members felt that there
should ke a multiple of not to exceed ten times and 1 member felt
there should be no ceiling on the multiple. The Committee then
discussed the last sentence of the prcposed rule and vcted 6-3 to
change the word "authorizing" to "requiring". The Chairman then
asked the Committee to vote on whether Mr. McMains has proposed
the proper approach and the Committee voted 14-1 that he had. It
was decided, 11-1 that the 1rule would ke redrafted and
reccrmmended for adoptien by the Supreme Court.

Motion was made and seconded that the suggested change to
current Rule 440 and proposed Rule 85 (b} be made. The Committee
voted 8-4 that it should be made.

The Chairman then requested vote on how many were in fevor
of including a voluntary remittitur paragraph to propcsed ERule

85. The Committee voted unanimously in favor of such a
paragraph.

The Committee voted §5-1 agalnst proposed paragraph (f) of
propcsed Rule 100. .

Professor Dorsaneo then proceeded to explain the structure

of the proposed appellate rules and the course his commlttee tock
in drafting the combined rules.

Rule 4 was approved by show of hands.

Justice Clinton then addressed the Committee concernrning his
court's having been given a deadline of Januvary 1 by the
Legislature to adopt what the Legislature calls a comprehens1ve
body of rules of procedure and post-trial appellate and review at
the same time his Court has the a&authority to adcpt rule of
evidence in criminal cases. If they have not done so by January
1, they lose the authority to do it and lose the power of
repealing certain articles in the Code of Criminal Procedure.

He also pointed out that the same situation exists on Rules
of Evidence.

Rule 5 was returned to committee for further discussion.
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The Chairman then requested a show of hands on whether the
Committee felt that the rules with inceorporated changes would be
ready for recommendation to the Supreme Court for adopticn. By

show of hands, the Committee was unanimous in support of the
proposals.

Sam Sparks then addressed the Committee on his committee's
rules.

The Chairman requested a show of hands on whether language

in Rule 101 should be changed. It was voted 6-2 against changing
the language.

The Chairman requested a show c¢f hands on whether language
in Rule 101 concerning the employment of an attorney should be

added. It was voted 6-4 that there should be a reference to an
attcrrney in the Rule.

It was moved and seconded that proposed Rule 103 by Don

Baker should be approved and was unanimously carried by a show of
hands.

The Chairman requested a show of hands ccncerning a proposed

change to Rule 106 by Jeffrey Jones and Ellen Elkins Grimes and
it was unanimously carried.

Concerning Rule 162, proposed by Judge Putnam Kaye Reiter,
the Committee was unanimously opposed to the suggestion that a
condition of dismissal or non-suit should be the actual payment
of costs. The Committee unanimously approved the suggestion that
costs should automatically. be taxed against the dismissing party
at the time of the dismissal.

After discussion, the Chairman referred Rules 162 163, and
164 back to committee for further study.

It was moved and seconded that Rule 166c by Charles Haworth
ke apprcved and was so approved by a unanimous voice vote.

After discussion, it was unanimously approved by voice vcte
that proposed Rule 204, proposed by Charles Haworth, Judge
Barrow, Luther Soules, Daniel Hyde, J. Harris Morgan and many
other attorneys, with discussed changes, be adopted.

It was moved, seconded, and unanimously approved by voice
vote that the unnumbered rule after Rule 188a, proposed by Mark
Walker, entitled "New Proposed Rule" be rejected.

It was moved, seconded, and approved by show of hands to
reject proposed Rule 166 (a), proposed by Judge David Hittner.
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It was moved, seconded, and unanimously approved by voice
vote to adopt proposed Rule 166(b), proposed by John O'Quinn.

It was meoved, seconded, and unanimously approved by voice

vote to reject proposed Rule 200(2)(a), proposed by Richard
Kelsey.

The Committee discussed the amendment to proposed Rule
215(a), proposed by Justice Killgarlin, extensively. It was
unanimously reccmmended that the first sentence of the suggestion
be incorporated. 2As for the second sentence, on a show of hands,
it was decided 5-3 against adding same.

By a show of hands, 5-1, a change to Rule 208, proposed by
Judge Barrow was approved.

After discussicn, the Chairman stated that reservations
expressed at the meeting regarding Rule 207(1) (a) and new (2) (b)
should be studied further.

The meeting was adjourned until 10:00 a.m. on March 7, 1986,
subject to call by the court for interim meeting.
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RULE 11. Agreements to be in Writing

Unless otherwise provided in these rules, no agreement

between the attorneys or parties touching any suit pending will
be enforced unless it be in writing, signed and filed with
papers as part of the record, or unless made in open court and

entered of record.

Approved November 1985,



RULE 11 AGREEMENTS TO BE IN WRITING

Unless otherwise oprovided in these rules, no agresmen:

between the attorneys or parties touching any suit pending will
be enforced unless it be in writing, signed and filed with
papers as part of the record, or unless made in open court and
entered of record.

COMMENT: Attorney Charles B. Haworth made this

recommendation so that his recommended Rule 1l6c would be in

keeping with Rule 11.

o

‘/zaﬂﬁﬂVzcl /@27VZ%4£4/ /78S



Supreme Court Advisory Committee
Rule 15--216 Subcommittee
Proposed Amendment
11-01-85
Rule 16--Shall Indorse All Process
Every officer shall indorse on all process and precepts

coming to his hand the day and hour on which he received them,
the manner in which he executed them, and the time and place the

process was served -as--well--as-the--distence--actuvally -traveded--in-

servimgy such-process, and shall sign the returns officially.

COMMENT: Article 3926a, effective September 1, 1981, authorizes
the commissioner's court of each county to set a
"reasonable" fee for service of process; mileage is no

longer an authorized expense for serving process.

Approved Approved with Modifications

Disapproved ~ Deferred
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RULE 18a: RECUSAL OR DISQUALIFICATION OF JUDGES

a eas en days before the date set for tr:ial or
(a) At 1 t ot days bef the & £ trial

other hearing , Oor prior to any oretrial conference or

preliminary hearing, in any court other than a Court of Appezals

or the Supreme Court, any party may file with the clerk of the
court a motion stating grounds why the judge before whom the

case 1s pending should not sit 1in the case. The grounds may

aii

include any disability of the judge to sit in the case. The

motion shall specifically state facts that, if true, suprorkt tne

legal agrounds for recusal. The garounds mav 1ncliude cerscnsal

interest of the judde in the outcome of the <case, the

relationship of the judge to parties in the case, the judge has

been involved in the case as counsel for either side, or anv

other ground as provided by law. The moticn must be made under

oath. Any motion filed that 1is not in oroper form mav ke

summarily denied, without a hearinag, bv the trial judge whose

recusal 1s sought.

(b) On the day the motion is filed, copies shall be served
on all other parties or their counsel of record, tcgether with a
notice that movant expects the motion to be presented to the
judge three days after the €£filing of such motion unless
otherwise ordered by the judge. Any other party may file with

the clerk an opposing or concurring statement at any time before

the motion is heard.



(c) Prior to any further proceedings in the case, the
judge shall either recuse himself or request the presiding
judge of the administrative judicial district to assign a judge
to hear such motion. If the judge recuses himself, he shall
enter an order of recusal and request the presiding judge of
the administrative judicial district to assign another judge to
sit, and shall make no further orders and shall take no further
action in the case except for good cause stated in the order 1in

which such action is taken.

(d) If a judge declines to recuse himself, he sh

5
il

in

forward to the presiding judge of the administrative judicial
district, in either original form or certified copy, an order
of referral, the motion, and all opposing and concurring
statements. Except for good cause stated in the order in which
further action is takén, the judge shall make no further orders
and shall take no further action in the case after filing of
the motion and prior to a hearing on the motion. The presiding
judge of the administrative judicial district shall immediately
set a hearing before himself or some other judge designated by
him, shall cause notice of such hearing to be given to all
parties or their counsel, and shall make such other orders
including orders on interim or ahcillary relief in the pending
cause as justice may require.

(e) If within ten days of the date set for trial or
other hearing a judge is assigned to a case, the motion shall

2



be filed at the wearliest practicable time prior to the
commencement of the trial or other hearing.

(€) 1If the motion 1s denied, it may reviewed for
abuse of discretion on appeal from the final judgment. 1If the
motion 1is granted, the order shall not be reviewable, and the
presiding judge shall assign another judge to sit in the case.

If the trial judge summarilv refuses the motion, the motion mavy

be immediately transmitted to the presiding Jjudge of the

administrative district, who 'shall instruct the trial iJjudae not

to proceed in kthe case 1

rn

-ne presiding dJjudge of kthe

administrative district believes that, on the face ©of the

motion, a cause for recusal has been stated.

(g) The Chief Justice of the Supreme Court may also
appoint and assign judges in conformity with this rule and
pursuant to Article 200a.

COMMENT: Judge Frank J. Douthitt of the 97th Judicial
District made the above suggestions. The above suggestions are
proposed to eliminate the problem of recusal sought late in the
proceedings, after trial is set. The suggestions are designed
to promote economy in the administration of courts by allowing
judges to deterﬁine the merits of a motion for recusal prior to

the establishment of the trial court's docket.
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RULE 18a. Recusal or Disqualificaﬁion of Judges

(h) Each party is limited to one motion for recusal for
each judge.
or
(h) In the event a party files more than one motion to
recuse under this rule and it is determined by the presiding
judge that the motion to recuse is frivolous, brought in bad
faith or for the purpose of qelay, the presiding Jjudge may

impose any sanction as authorized by Rule 215 (2)(b).

COMMENT. Attorney Bruce Pauley of Mesquite, Texas, recommends
this change to limit the possibility of delay and abuse under

the current rule.



Supreme Court Advisory Committee
Rule 15--216 Subcommittee
Proposed Amendment
11-01-85
Rule 2lc--Extension of Time 6n Appeal

Repeal.

-ty — — —— — — — T ——— — — — —— — — —— ——— — — P ——— — ————— ——————————————— — ———— —

COMMENT: This rule applies only to appeals and should be included
under Rule 386, Section 3, Proceedings In The Courts of

Appeals.

Approved Approved with Modifications

Disapproved Deferred
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RULE 27a (new): . FILING OF CASES; RANDOM ASSIGMMENT

Excenot as orovided 1in this rule, all c¢zses filed 1in

counties having two or more district courts shall be filed 1in

random order, in a manner prescribed by the Jjudaes of those

courts. Fach garnishment action shall be assigned to the court

in which the oprincipal suit 1is pending, and should transfe

[}

occur, both cases shall be transferred. Every suit in th

(1]

nature of a bill of review or other action seeking to attach,

avoid or set aside a judgment or other court order shall be

assigned to the court which rendered such decrse. Everv mozicn

~ Tl

for consolidation or joint hearing under Rule 174 (3) shall ke

heard in the court in which the first case filed is pending.

Upon motion granted, the cases being consolidated shall be

transferred to the granting court.

COMMENT : This proposal recommended by Council of

Administrative Judges.
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RULE 27b (new). TRANSFER OF CASES

Whenever any vendinc case 1s so related to another case

pending in or dismissed by another court that a transfer of the

case to such court would facilitate orderly and efficient

disposition of the litigation, the judge of the court in which

either case 1is or was pending mav, upon motion and notilce

(including his own motion) transfer the case to the court in

which the earlier case was filed. Such cases may include but

are not limited to:

1. Any case arising out of +the ssme transsction or

occurrence as did an earlier case, particularly 1if the earlier

case was disimissed for want of prosecution or voluntarily

dismissed by plaintiff at any time before final judament;

2. Any case involving one or more of the same parties in

an earlier case and requiring determination of anv of the same

guestions of fact or law as those involved in the earlier case;

3. Any case involving a plea that a judgment in the

earlier case 1s conclusive of any of the issues of the later

case by way of res judicata or estoppel by judament, or anv

pleading that requires a construction of the earlier judgment or

a determination of its effect;

4. Any suit for a declaration concernina the alleged duty

-

of an insurer to provide a defense for a party to another suit;

’

or
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5. Any suit concerning which the dutv of an_ insurer

defend was involved in another suit.

COMMENT: This proposal recommended by Council of

Administrative Judges.
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RULE 27c (new). TEMPORARY ORDERS

Except in emergencies when the clerk's office is closed, no

application for immediate or temporary relief shall be presented

to a judge until a case has been filed and assigned to a court

according to these rules. If the judge of the court to which a

case is assigned is absent, cannot be contacted or is occupied,

emergency gpplication mav be made to either a judge appointed to

hear such matters, or in his "absence, anv 3judge of the same

jurisdiction, who mav sit for the djudge  of the court in which

the case is pendina, and who shall make all orders, writs, and

process returnable to the court in which the case is pending.

Anv case not initally filed with the <clerk before temporary

hearing shall be filed, docketed and assigned to a court under

.

normal filing procedures at the earliest practicable time. All

writs and process shall be returnable to that court.

COMMENT: This proposal recommended by Council of

Administrative Judges.
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RULE 45(e)

Be approximately 8 1/2 by 11 inches in size.

COMMENT: Attorney Clyde Jackson, II1I, recommends that the
size of pleadings be consistent with the pleadings in Federal

Court and compatible with "trial notebooks".
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RULE 46 ‘ PETITION AND ANSWER; EACH ONE

INSTRUMENT OF WRITING

The original petition, first supplemental petition, second

supplemental petition, and every other, shall each be contained

in one instrument of writing, and so with the original answer

and each of the supplemental answers.., General allegations of

acts of the parties shall be ineffective and ignored bv the

courts.

COMMENT: Attorney Richard Evans recommends this rule

change to eliminate litigation exgense.
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RULE 47: CLAIM FOR RELIEF
OPTION ONE: |

An original pleading [which] that sets forth a claim for
relief, whether an original petition, counterclaim, cross-claim,
or third party claim shall contain

(a) a short statement of the cause of action sufficient to
give fair notice of the_claim-involved, and

[(b) in all «claims for wunliquidated damages only the
statement that the damages sought exceed the minimum
jurisdictional limits of the court, andl

((c)l(b) a demand for 5udgment for all the orther relief to
which the party deems himself entitled.

Relief in the alternative or of several different types may
be demanded. [; provided, further, that upon special exception
the court shall require the pleader to amend so as to specify
the maximum amount claimed.]

COMMENT: Attorney James Weber has recommended this rule as
he believes that there 1is much wasted attorneys' time 1in
specially excepting to the general pleadings of damages, having
a court hearing and obtaining an order to require specific

damages to be pleaded.
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RULE 47: CLAIM FOR RELIEF
OPTION TWO: |

An original pleading [which] that secs forth a claim for
relief, whether an original petition, counterclaim, cross-claim

or third party claim, shall contain

(a) a short statement of the cause of action sufficient to

give fair notice of the claim involved,

(b) 1in "all claims for unliquidated damages only the

statement that the damages sought exceed the minimum
jurisdictional limits of the-court, and

(c) a demand for judgment for all trhe other rel
which the party deems himself entitled. Relief in the
alternative or of several different types may be demanded;
provided, further, that upon special exception the court shall
require the pleader to [(amend so as to] specify in writinag the

maximum amount claimed.

If any party fails to complvy with the oprovisions of

paragraph (b), the court in which the action is pending mav,

after notice and hearing, make such orders as 3uthorized bv Rule

215. The court may, additionally, instruct the offending

counsel not to inform the jury of the amount of damages pleaded,

except in rebuttal argument.

COMMENT: Attorneys Jim Kronzer, Hubert Green and Bert
Davis have made separate requests for the moaification of Rule
47. Additionally (but not 1included 1in this proposal) was the
suggestion to incorpérate a suggestion that failure to cowmply
with the rule would be considered “unethical conduct”, but this

suggestion has not been formalized in this proposal.

pecio Srovimte (98
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RULE 57a - {(new)

The signature of an attorney or party constitutes a

certificate that the attorney or party has read the pleading,

motion, or other paper; that to the best of his knowledge,

information, and belief formed after reasonable incquiry it is

well grounded in fact and is warranted by existing law or a good

faith argument for the extension, modification, or reversal of

existing law, and that it is not intervosed for any improper

purpose, such as to harass or to cause unnecessary delav or

needless increase in the cost of litigation. If a pleading,

motion, or other paper is not signed, it shall be stricken

unless it is signed promptly after the omission is called to the

attention of the pleader or movant. If a pleading, motion, or

Y

other paper is signed in violation of this rule, the c¢ourt, upon

motion or upon its own initiative, shall impose upon the person

who signed it, a represented party, or both, an appropriate

sanction, which mav include an order to pay the partv or parties

the amount of the reasonable expenses incurred because of the

filing of the pleading, motion, or other paper, including a

reasonable attorney's fee,

COMMENT: Representative.'Patricia Hill recomnends the
addition of the Federal Rule 1l requirements to our state
practice. The propossl as drawn would include both plaintiff's

and defendant's. pleadings.

Kejectina novomtss atad



Rule 72. Filing Pleadings: Copy Delivered to All Parties or Attorneys

Wnenever any party files, or asks leave to file any pleading,
plea, cr motion of any character which is not by law or by these rules
recuired to be served upon the adverse party, he shall at the same

tire either deliver or mail to the adverse party [eii-peweiea] or his

[emeiri attorreyl#] of record a copy of such pleading, plea or motion.

+3

The attorney or authorized representative of such attorney, shall
certiiy to the ccurt on the filed pleading in writing over his
persornzl signature, that he has complied with the crovisicns of this
r:ie. If there is more than one adverse party ané the adverse parties

are recrecsented by different attorneys, one copy of such plezding
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elivered or nmailed to each zttorrey represerting the acdverse
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irm of attornevs associzted in the case shall count as
cr.e. Nc¢t more than four copies of any slezding, plez, or moticn shall

be recuired to ke furnished to adverse parties, and if there ke more

than Icur zdverse parties, four copies cf such plezding, shzll be
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Zrwith the clerk cf court, and the party £iling them, or asking

lezve =c file thenm, shell inform all adverse parties or their
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k. The cories shall be delivered ty the clerk to the first four
acrlicants entitled thereto, and in such case ro copies shall be
recuired <o be mailec or delivered to the adverse parties or their

attcrneys by the attorrney thus filing the pleading. After a copy of a
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pleading is furnished to an attorney, he cannot require another copy

of the same pleading to be furnished to him.

Ccrent: The proposed amendment restores the rtle to the pre-1984 version.
The current version is illogical in that it requires service of a pleading or
=oticn cn 2ll terties only if it is not recuired by law or the rules to be
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RULE 85 a

The following defenses may at the option of the pleader be

made by motion:

(1) Lack of djurisdiction over the subject matter, [(2)

lack of Jjurisdiction over the person, (3) improper venue,] (4)

insufficiency of ©process, (5) insufficiency of service of

process, (6) failure to state a c¢laim uvpon which relief can be

granted, (7) failure to Jjoin a party under Rule 229, A motion

making any of these defenses shall be made before ovleading if a

further pleading 1is permitted. No defense or obijection 1is

waived by being 9joined with one or more other defenses or

objections in a responsive pleading or motion. [If a pleading

sets forth a claim for relief to which the adverse varty does

N

not require to serve a responsive pleading, he may asserc at the

trial any defense in law or fact to that claim for relief] IFf,

on a motion asserting the defense numbered (6) to dismiss for

failure of the pleading to state a claim upon which relief can

- e sS4

be granted, matters outside the pleadings are presented %to and

not excluded by the court, the motion shall be treated as one

for summary Jjudgment and disvosed of as provided in Rule 166 3,

and all parties shall be given reasonable opportunitv to present

all material made pertinent to such a motion by Rule 166 A,

COMMENT: Representative Patricia Hill recommends the

adoption of the Federal Rule 12 regarding motions to dismiss.

KZ%%:&ZZQL,JQ&Z%QnAQA/ /FES
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RULE 87 VENUE RULES

6. Multicle Parties. In the event the court dekermines

that a motion to transfer venue to a countv of mandatorvy venue

should be sustained as to one party, the court shall transfer

the entire case and shall not sever the causes .0f action

asserted sgainst the several parties 1f such causes of action

arose from the same transaction or occurrence or series of

transactions or occurrences and there 3re common gquestions of

law and/or fact common to all the parties. Provided, however,

if the causes of action asserted be severable as +to 3 varticular

party or liabilitvy sought is Jjoint 1liability only, the court

shall then sever those causes of action and shall transfer the

case as to that particular partv notwithstanding whether the

party is proceeding under mandatory or permissive venue. In the

event that the court determines that & motion to transfer venuse

|15

to a county of permissive venue should be sustained and also

determines that venue 1s proper as against a primarv defendant

or defendznts, and if the causes of action alleged arose from

the same transaction or occurrence or series of transactions or

occurrences and involve common guestions of fact and/or law, the

court shall overrule the motion for change of venue and shall

not transfer the case.

COMMENT: Justice Wallace and Bill Dorsaneo point out that

the current rules only touch the periphery of difficulties that



arise when there are multiple detfendants in a czse and nor all
of the defendants seek a transfer of venue. This “rough™
proposal 1is designed to merely initiate discussion as to .any
proposed rule change. Mr. Dorsaneo's recommendations are

incorporated in the rule in his effort to promote judicial

economy.

W Lo QbtriPnelloe oLy S
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RULE 87: DETERMINATION OF MOTION TO TRANSFER

OPTION ONE:

2. (b) Cause of Acticn. It shall not be necessary for a

claimant to prove the merits of a cause of action, but the
existence of a cause of action, when pleaded properly, shall be
taken as established as alleged by the pleadings. [but] When the

claimant's venue allegations, relating to the place where the

cause of action arose and accrued and essential to the

determination of the venue " gquestion, are specifically denied,
the pleader is required to support his pleading [that the cause
of action, or a part thereof, accrued in the county of suit) by

prima facie proof, as provided in paragraph 2 of this rule, that

the cause of action, or a part thereof, arose or accrued in the

county of suit. If a defendant seeks transfer to a county where
the cause of action or a part thereof accrued, it shall te
sufficient for the defendant to plead that if a cause of action
exists, then the cause of action or part thereof accrued in the
specific county to which transfer 1is sought. Suéh allegation
shall not constitute an admission that a cause of action in fact
exists. A defendant who seeks to transfer a case to a county
where the cause of action, or a part thereof, accrued shall be

required to support his motion by prima facie proof as provided

in paragraph 3 of this rule.



5. [No Rehearing.] No Additional Motions. If venue nas

been sustained as against a motion to transfer, or 1f an action

has been transferred to a proper county in response to a motion

to transfer, then no [further] additional motions to transfer by

a movant wWho was a pvartvy when the orior moticon to kransiar wWas

rt

ruled upon shall be considered [regardless of whether the movant
was a party to the prior proceedings or was added as a party

subsgquent to the venue ©cprcceedings,] unless the motion to

.

transfer 1s based on =zne

ty

@]

un

191

5 that an impart-ial trial carnort
be had under Rules 257-253 or on the ground of mandatory venue,

provided that such c¢laim was previously not available to the

movant or to the other movant or movants. In addition, 1f venue

has been sustained as against a motion to transfer, or 1f an

action has been kransi=sred to a proper county in response ko a

motion to transfer, then a notion to transfer by a pvarty added

subseguent to the ruling on another partv's motion to transfer

may be filed as a pr

{1

r2quisite to an appeal, but it shall be

considered as overruled bv orveration of law upon filing, unless

the motion to transfer is based on the grounds that an impartial

trial cannot be had under Rules 257-259 or on the around of

mandatory venue, provided that such claim was not made by the

other movant or movants.




("

Parties who are added subseguently to an action and are
precluded by this rule from having a moticn to transfer

considered may raise the propriety of venue on appeal, provided

- that the party has timely filed a motion to transfer.

COMMENT: Attorney Doak Bishop has suggested this rule

change to "clarify" the rule.

L e lrcprrrntis I Lres
Z@éﬁkééaau



OPTION TWO:

2. (b) Cause of Action. - It shall not be ncessary for a
claimant to prove the merits of a cause of action, but the
existence of a cause of action, when pleaded properly, shall be
taken as established as alleged by the pleadings. [but] When the

claimant's venue allegations relating to the place where the

cause of action arose or accrued and essential to the

determination of the venue question, are specifically denied,
the pleader 1is required to éupport his pleading that the cause
of action, or a part therecf, arose or accrued in the county of
suit by prima facle proof as provided in paragraph 3 of this
rule. If a defendant seeks transfer to a county where the cause
of action or a part thereof accrued, it shall be sufficient for
the defendant to plead that 1if a cause of action exists, then
the cause of action or part thereof accrued in the specific
county to which transfer 1is sought. Such allegation shall not
constitute an admission that a cause of action in fact exists.

A defendant who seeks to transfer a case to a county where the

7l
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cause of action, or a part thereof, accrued shall be required to
support his motion by prima facie proof as provided in paragraph

3 of this rule.

5. [No Rehearing.] No Additional Motions. If venue has

been sustained as against a motion to transter, or if an action

has been transferred to a proper county in response to a motion

to transfer, then no (further] additional motions tc transfer by

a movant who was a party to the porior proceeding shall be

...... 23

considered, {regardless of whether the movant was 3 carty to the

"

prior proceedings or was added as a party subsequent to the
venue proceedings,] unless the motion %to transfer is based on
the grounds that an impartial trial cannot be had under Rules

257-259 or on the ground of mandatory venue, provided that such

claim was previously not available to the movant or £o %the other

movant oOr movants. In addition, i1f wvenue has teen sustiined as

against 3 motion to transfer, or 1f an acticn has been

transferred to a proper county in response %o 3 mokicn tro

transfer, then a motion to transfer by a party added subseguent

to the venue proceedings may be filed but not consicdered, unless

‘the motion to transfer is based on the grounds that an impartial

trial cannot be had under Rules 257-259 or on the dround of

mandatory venue, provided that such claim was not made by the

other movant or movants.




Parties who are added subsequently to an action and are
precluded by this rule from having a motion to transfer
considered may raise the propriety of venue on apgeal, provided
that the party has timely filed a motion to transfer.

COMMENT : Attorney Doak Bishop has suggested this rule

change to "clarify" the rule.
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OPTION THREE:

2. (b) Cause of Action,. It shall not be necessary for a
claimant to prove the merits of a cause of action, but the
existence of a cause of action, when pleaded properly, shall be
taken as established as alleged by the pleadings. [but] When

the claimant's venue allegations relating to the place where the

cause of action arose or accrued are specifically denied, the

pleader is required to support his pleading [that the cause of
action or a part thereof, accrued in the county of suit] by
prima facie proof, as provided in paragraph 3 of this rule, that

the cause of action, or a part thereof, arose or accrued in the

county of suit. If a defendant seeks transfer to a county where
the cause of action or a part thereof accfued, it shall be
sufficient for the defendant to plead that if a cause of action
exists, then the cause of action or part thereof accrued in the
specific county to which transfer 1is sdught. Such allegation
shall not constitute an admission that a cause of action in fact

exists. A defendant who seeks to transfer a case to a county



where the cause of action, or a parft thereof, accrued shall be
required to support his motion by prima facie proof as provided
in paragraph 3 of this rule.

5. [No Rehearing.] No Additional Motions. If a motion to

transfer is overruled and the suit retained in the county of

suit or if a motion to transfer 1s sustained and the suit 1is

transferred to another county, no additional motion to transfer

may be made by a partvy whose motion was overruled or sustained

except on grounds that an impartial trial cannot be had under

Rules 257-2593,

No motion %to transfer mavy be granted a party who is dJoined

subsequent to the ruling on a motion or motions to transfer,

unless based on the ground that an impartial trial cannot be had

under Rules 257-259 or upron a mandatory venue excepticn, and a

subsequently-joined party mavy not file a moticn to transfer

based upcn venue grounds previously raised bv another party, but

such subseguently-ioined party may complain on appeal of

improper venue based upon grounds previously raised in the

motion to transfer of another oartv.

Nothing in this rule shall prevent the trial court from

~reconsidering an order overruling a motion to transcter.

5. [No Rehearing. If venue has been sustained as against
a motion to transfer, or if an action has been transferred to a

proper county in response to a motion to transfer, then no

2m



further motions to transfer shall be considered regardless of
whether the movant was a party to the prior proceedings or was

added as a party subsequent to the venue proceedings, unless the

motion to transfer 1is based on the grounds that an impartial'

trial cannot be had under Rules 257-259 or on the ground of
mandatory venue, provided that such claim was not available to
the other movant or movants.

Parties who are added subsequently to an action and are
precluded by this rule E%om having a motion to transfer
considered may raise the propriety of venue on acpeal, provided
that the party has timely filed a motion to transfer.]

COMMENT : Attorney Doak Bishop has suggested this rule
change to “"clarify” the rule.

The Administration of Justice Committee has approved this
recommendation.
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RULE 92

When a counterclaim or cross-claim is served upon a party
who has made an appearance in the action, the party so served,
in the absence of a responsive pleading, shall be deemed to have
pleaded a general denial of the counferlcaim or cross—clai@; but
the party shall not be deemed to have waived any special

appearance or [plea of privilege] motion to transfer venue. In

all other respects the rules prescribed for pleadings of
defensive matters are applicable to answers to counterclaims and
cross-claims.

COMMENT: This amendment merely brings the rule up-to-date

with the adoption of "motions to transfer venue"” under Rule 86.

22



RULE 101 Requisites

The citation shall be styled "The State of Texas" and shall
be directed to the defendant and shall command [him] the
defendant to appear by filing a written

plaintiff's petition at or before 10:00 a.m. © nwaj
after the expiration of twenty days after ths /1}L£ﬂé2q\ f

l

of the citation and petition upon the defe 4*f{¢\J

L
stating the place of holding .the court] . aﬂézL\

shall state the location of the court, the date of the filing

of the petition, its file number and the style of the case, and
the date and issuance of the citation [,]. It shall be signed
and sealed by the clerk, and shall be accompanied by a copy of
plaintiff's petition. The citation shall further direct that
if it 1is not served within ninety days after the date of
issuance, it shall be returned unserved.

The <citation shall 1include a simple statement to the

defendant to inform the defendant that he hs been sued, he may

employ an attorney, and that, if a written answer is not filed

with the appropriate court within twenty days after service of

citation and petition, a default judgment may be taken against

the defendant.

Approved November 1985



RULE 103

All process may be served by the sheriff or any constable
of any county in which the party to be served is found, or, if
by mail, either of the county in which the case is pending or of
the county in which the party to be served is £found; provided
that no officer who 1is a party to or interested in the outcome
of a suit shall serve any process therein. Service by
registered or certified mail and citation by publication [may]

shall, if requested, be made -by the clerk of the court in which

the case is pending.

COMMENT: Attorney Don Baker has suggested this change. It
appears that many clerks' offices will decline to accomplish
service by registered or certified mail and this amendment is to
remove from those clerks such discretion and require ;he clerks

to accomplish this service if requested.

W Abrtitic I T7ES
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RULE 106 _ SERVICE OF CITATION

(a) Unless the citation or an order of the court otherwise
directs, the citation shall be served by an officer authorized
by Rule 103 by

(1) delivering to the defendant, in person, a true
copy of the citation with the date of delivery endorsed thereon
with a copy ¢of the petition attached thereto, or

(2) mailing to the defendant by registered or certified
mail, with delivery restricted to addressee only, return receipt
requested, a true copy of the citation with a copy of the
petition attached thereto

(b) Upon motion supported by affidavit stating the
location of the defendant's usual place of business or usual
place of abode or other place where the defendant can probably
be found and stating [specifically the facts showing that
service has been attempted under either (a)(l) or (a)(2) at the
location named in such affidavit but has not been successful,]

good cause therefor, the court may authorize service

(1) by any disinterested adult in the manner provided

in section (3)(l) of this Rule, or

[(1)) (2) where service has been attempted wunder

either (a)(l)or (a)(2), but has not been successful, by an

officer or by any disinterested adult named in the court's order



by leaving a true copy of the citation, with & copy of the
petition attached, with anyone over sixteen years of age at the
location specified in such affidavit, or

[(2)] (3) in any manner that the affidavit or other
evidence before the court shows will be reasonably effective to
give the defendant notice of the suit.

COMMENT : Attorneys Jeffrey Jones and Ellen Elkins Grimes
have made this suggestion to allow service of citation by an'y
disinterested adult by order of court upon the showing of good

c3ause.



RULE 103. ' Officer Who May Serve

[All process may be served by the sheriff or any constable
of any county in which the party to be served is found, or, if
by mail, either of the county in which the case is pending or
of the county in which the party is to be served is found;
provided no officer who is a party to or interested in the
outcome of a suit shall serve any process therein. Service by
registered or certified mail and citation by publication may be
made by the clerk of the court in which the case is pending.]

Anvone who is of the age of eighteen and over and competent to

testify and is not a party to the suit is allowed to serve

civil process. A private party or process serving company can

be appointed by motion and order to serve civil process within

the State of Texas.

COMMENT. This proposed rule change is made by Guillermo Vega,
an attorney in Brownsville and other attorneys and process
serving companies. It is their suggestion that Rule 103 and

Rule 106 read identically or to eliminate one of the rules,

27



RULE 103. Officer Who May Serve

All process may be served by the sheriff or any constable

of any county in which the party to be served is found or, to a

person specially appointed to serve it, or, if by mail, either

of the county in which the case is a party to or interested in
the outcome of a suit shall serve any process therein. Service
by registered or certified mail and citation by publication may

be made by the clerk of the court in which the case is pending.
RULE 106. Service of Citation
(a) Unless the citation or an order of the court otherwise

directs, the citation shall be served by any officer authorized

by Rule 103 or by a private party or a process serving company

by motion and order to serve citation by.

COMMENT, Judge Herb Marsh of El1 Paso and several process

serving companies have requested this change. Rule 106 and

Rule 103 were modified in November of 1985.

tor 2l w4



RULE 103, QFFICER WHO MAY SERVE.

All process may be served by the sheriff or any ccanstadle

0L anv councty in which tZhe party to be served is found

{ors
BY mart; eteher of ohe councy in which the c23e t3 pemditnz or =
the county +n whien the parey %o be served t3 foandl;

provide
that no officer who is a party to or interested in the outcome o

L IN- A

a suit shall serve any process therein. [Serviee by rezistered
or certrfted matt and cttatton by pubitesztton may be made by =he

cterk of the cours tn whteh the case *3 pendtags]

citation bv publication mav be made bv the clerk of the

courTI 17

winich the case 1s pending and service 5v mall as contembpiac2c D

<

Rule 106(a)(2) mav be made bv the clerk of the court in

Wplen The

case 1s pending or mav be made bv the oartv, or the attoraev 3%

the partv who is seeking service.

RULE 106. SERVICE OF CITATION

(a) Unless the citation or an ordar of the court otherwise
directs, the citation shall be served by any officer or
person authorized by Rule 103 by

epY 0% *ae pecstoton

f the citatisn, with a coov of =ha

tass
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w
1
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had thersco, 3@ <fitst 2
) to the oar

postage e

togetner w h Cwo coDtes of
n

1t
edegment ccnrformlng sSubscancia
3

1 1
attar sat o nd a return envelooe,
and addres 5 the sander, 12

no acknowledzzer

u

sad

of servica uadar this subdiwvision of th
received bv ¢

is Rulz is
he sender within twentyvy (2C) 2

davs azfzar
the darte of mai1linz, service of such citation anad
petizion shall be made bv some other farm of service
proviced 1n this rule. Hpopwever, unless good cause

is shown i

pavTenc o

T not doing sO, Ine cour: Iav order Zha

costs aof other matao0as otf =sersonal

Sservice S5v the pmerson served 1f such D22rson does not

comolata and return C[he notic2 and acknowledegmenat o°f

recel1ot witnin twentv (20) davs after malltingz,.

TR

a
notice and ac<nowledgment O rcacelst o5f citation 3ng

petition snall 2acn be emxecuZea unaer oath.

The notic= and acknowledement shall conform substan-

tiaiiv to tne Isllowine form.

A. 3., Plainc1if) {IN THE DISTRICT
2 {
- Y. LR (COURT OF
) ¢

C. D., DEFENDIANT) 4 COUNTY, TEXAS
TO: (¥ame and address of nserson ta be sarved)

The 2nclased ecitation aand netition ar= sarvad
pursnant o Xule LUA ot thne Texas Rules ot <i+vnal
Procedure,

You nust complete the acknowledement part 12f this
form and return one cobv of Che combpiefed 07T ¢

A
the senaer within twenty (23) davs.




You Zust sien and date the acknowledzment. 1{ »ou

are served on behalf{ 5f a corooratlox, nartnersalo,

or J2ther entitv, Vou musI 1andlcate under--rour
sizzafure vour rejationsnio fo thatl enxCt1CV. LI vou
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27 -3z
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© ° RULE 107. RETURN OF CITATION. -

The return of the officer executing the citation shall be
endorsed on or attached to the same; 1t shall state when the
citation was served and the manner of service and be signed by
the officer officially. When the officer has not served the
citation, the recturn shall show the diligence used by the officer
to exeacute the same and the cause of failure to 2xecute it, and
where the dafaendant is to be found, if he can ascertain. [Wren
the c<222ton waes served by regtstered or cereifted matt =3
sauenortzed 5y Rute 18657 the return by the offftcer muse atso
contarn the return recetpt with the sddresseels signacurer]

When the citation was served bv mail as authorized in Rule
106(a’{2), tae officer or nerson who has secured Such service
shall return to the clerk of the court in which the case is

5 ha swora notice and acknowledgment of rasceipt of :h
ciracron and setiction. Sucn returned ra2celpt shali be artache
to the orizinal ciration issued bv the clerk and the return o
such citation shall be completed bv the clerk of -he courc
whilich the c3s2 1s pending in 3 manner co corractly recflac
complietion oI service bv mall.

pendinz




RULE 107

[No default judgment shall be granted in any cause until
the citation with proof of service as provided by this rule, or
as ordered by the court in the event citation is executed under
Rule 136, shall have been on file with the clerk of the court

ten days, exclusive of the day of filing and the davy of

judgment. ]
COMMENT: Representative Patricia Hill questioned the
reason for the ten day requirement. Deletion of this portion of

the rule will enable default judgments to be taken atfter the
period for answer expires, regardless of the number of days the

proof of service was on file with the clerk of the court.
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RULE 107 RETURN OF CITATION

The return of the officer executing the citation shall be
endorsed on or attached to the same; it shall state when the
citation was served and the manner of service and be signed by
the officer officially. When the citation was served by
registered or certified mail as authorized by Rule 106, the
return by the officer must also contain the return recelpt with
the addressee's signature. When the officer has not served the
citation the return shall show therdiligence used by the officer
to execute the same and the éause of failure to execute it, and
where the defendant is to be found, if he can ascertain.

Where citation 1is executed by an alternative method as
authorized by Rule 106, proof of service shall be made 1in the

manner [ordered by the court.] provided above or in any such

manner as _may be ordered by the court.

No default judgment shall be granted in any cause until the
citation with proof of service as provided by this rule, or as
ordered by the court in the event citation 1is executed under
Rule 106, shall have been on file with the clerk of the court
for ten days, eﬁclusive of the day of filing and the day of
judgment.

COMMENT: Attorney Jeffrey Jones recommends this proposal
to provide for returns on citations where service is by a

disinterested adult pursuant to his recommended rule change in

Rule 106.
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"RULE 11l7a. Citation in Suits for Delinquent Ad Valorem Taxes

3. Service by publication: Nonresident, Absent from
State, Transient, Name Unknown, Residence Unknown, Owner
Unknown, Heirs Unknown, Corporate Officers, Trustees, Receivers
or Stockholders Unknown, Any Other Unknown Persons Owing or
Claiming or Having an Interest:

Where any defendant in a tax suit . . .

An Affidavit which complies . . .

Such citation by publication shall Be directed . . .
The citation shall be published in the English
language one time a week . . .[A] The maximum fee [of
two cents per word for the first insertion and one
cent per word for the second insertion may be taxed]
for publishing the citation shall be [but in no event
shall the fee exceed] the lowest published word or
line rate of that newspaper for [like classes of]

classified advertising . . .

COMMENT. This proposal 1is requested by attorney Mary Jo
Carroll of Austin, Texas. Ms. Carroll brings to the attention
the practical problem that no newspaper will publish for the
rate specified in the rule and attempts to conform the rule to

Article 29.
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RULE 142. Security for Costs

The clerk may require from the plaintiff security for costs
before issuing any process, but shall file the petition and
enter the same on the docket. [No attorney or other officer of
the court shall be surety in any cause pending in the court,

except upon special leave of court.]

COMMENT: Attorney Wendell Loomis of Houston suggests that the
last sentence in Rule 142 is "archaic and should be dispensed
with". He believes this limitation imposes a substantial

burden to the bar and to clients and should be eliminated.

us



RULE 162 Dismissal

At any time before the plaintiff has introduced all of his

evidence other than rebuttal evidence, the plaintiff may

dismiss a case upon the filing of a notice of dismissal, which

shall be entered in the minutes. A copy of the notice shall be

served 1in accordance with Rule 2la on any party who has

answered or has been served with process. Any dismissal

pursuant to this rule shall not prejudice the right of an

adverse party to be heard on a pending claim for affirmative

relief or the payment of all costs taxed by the clerk. A

dismissal under this rule shall have no effect for any pending

motion for sanctions at the time of the dismissal or for either

attorneys' fees or other costs, or both, as determined by the

court. Any dismissal pursuant to this rule which terminates

the case shall authorize the clerk to tax court costs against

dismissing party unless otherwise ordered by the court.

A



RULE 165a DISMISSAL FOR WANT OF PROSECUTION.

4, Cases o¢n File for Two or More Years. Except as

provided in this rule, each civil case con file for two or more

vears which does not meet one of the exceptions herein provided,

shall be dismissed for want of prosectuion bv the court unless

set for hearing on written motion to retain submitted by counsel

or set by the court within thirty days of receipt of notice of

intent to dismiss which shall be. sent by the court to all

attornevs in charge and pro se litigants. Dismissal for want of

prosectuion shall occur at least once a vear on the first Mondavy

of April, and may occur at anvy time in accordance with section

1. of this rule.

Upon receipt of a motion to retain, the court shall notify

the parties of the hearing date. At the hearina, if the parties

request trial, the court shall either set the case for final

pretrial conference to insure prompt completion of discovery,

or, if the court finds the case is ready for trial, shall set

the case for trial not less than 30 days from the date of

hearing on retention. Cases shall be exempt from dismissal for

want of prosecution if at the time of eligibility their status

is one or more of the following:

(1) set for trial;

4
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(2) one or more of the parties announces ready for trial

subsequent to the issuance of the notice of intent to dismiss;

(3) wunder Bankruptcy Stay order;

(4) having legal or other impediments which the court -

shall determine as dJustifiable grounds for retaining the case

from dismissal.

Judicial districts previously bv 1local rule having eligibility

for dismissal for 'want of prosectution set at less than two

years may retain their dismissal age criteria at less rthan two

years; jurisdictions oreviouslv having eligibility for dismissal

for want of prosecution set at over two vears from the date of

filing shall set dismissal for want of prosectuicon at three

vears maximum from the date of filing.

COMMENT : This is recommended by the Council of

Administrative Judges.

4



RULE 165a (2) REINSTATEMENT.

2. Reinstatement. A motion to reinstate shall [set forth

the grounds] show good cause therefor and be verified by the

movant or his attorney.

COMMENT: Judge Keith Nelson recommends the 1insertion of
"good cause” in Rule 165a (2) and that 1is the only change 1in

this recommendation.



Rule 165a. Dismissal for Want of Prosecution

3. Cumulative Remedies. . . . The same reinstztement procedure

ané tiretable are [49] applicable to all dismissals for want of

s

rosec:zticn including cases which are dismissed pursuant to the
corr='s inherent power, whether or not a motion to dismiss has been

filec.

Ccmenz: Grz—metical correction.




RULE 166-A

(c) Motion and Proceedings Thereon. The motion for
summary Jjudgment shall state the specific grounds therefor.
Except on leave of court, with notice to opposing counsel, the
motion and any supporting affidavits shall be filed and served
at least twenty-one days before the time specified for hearing.
Except on leave of court, the adverse party, not later than
seven days prior to the day wof hearing; may fiie and serve
opposing affidavits or other written response. No oral
testimony shall be received at the hearing. The judgment sought
shall be rendered forthwith if the ©pleadings, depositions,
answers to interrogatories, admissions, affidavits, stipulations
of the parties, and authenticated or certified public records,
if any, on file at the time of the hearing, or filed thereafter
and before Jjudgment with permission of the court, show that,
except as to the amount of damages, there is no genuine issue as
to any material fact and the moving party 1is entitled to
judgment as a matter of law on the issues expressly set out in
the motion or in an answer or any other response. Issues,

including legal and factual sufficiency of the pleadings, motion

or supporting summary Jjudgment evidence, not expressly presented

to the trial court by written motion, answer or other response
shall not be considered on appeal as grounds for reversal. A

summary Jjudgment may be based on uncontroverted testimonial

gl



evidence of an interested witness, or of an expert witness as to
the subject matter concerning which the. trier of fact must be
guided solely by the opinion testimony of experts, 1if the
evidence is clear, positive and direct, otherwise credible and
free from contradictions and inconsistencies, and could have
been readily controverted.

COMMENT: Judge David Hittner recommends this <change to
"close a loophole"” in summary Jjudgment practice relative to the
requirement that responses must be filed to motions for summary

judgment.

/%54&4 D prentes I FES
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RULE 166D

(3)(d) with the exception of discoverable communications

prepared by or for experts, photographs and other discoverable

documents, any communication passing between agents or

representatives or the employees of any party to the action or
communications between any party and his agents, representatives
or their employees, where made subsequent to the occurrence or
transaction upon which the suit is based, and made in connection
with the prosecution, investigation or defense of the claim or
the investigation of the occurrence or transacticn ocut of which
the claim has arisen; and

COMMENT: Attorney John 0‘'Quinn is concerned with a Court
of Appeals opinion that photographs are not discoverable. The

purpose of his recommendation is ta make phctographs

discoverable under the rule.

WM Abreade /78S
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RULE 166b ' ' _ o

Nothing in ([paragraph 3] either paragraoh 2 or 3 shall ke

construed to render non-discoverable the 1identity and location
of any potential party, any person having knowledge of the
relevant facts, any expert who 1is ekpected to be called as a
witness in the action, or of any consulting expert whose
opinions or impressions have been relied upon the testifying
expert.

COMMENT : Professor Edgar desires to make the rule "clear”

that all persons having kncwisdge of relevant

h
(1)

CTs are prorer
subjects of discovery in that merely the designation of
“consulting expert” cannot ©Ce used to hide the 1identity of

persons having such knowledge.



RULE 166¢ STIPULATIONS REGARDING DISCOVERY

PROCEDURE

Unless the court orders otherwise, the oparties mav by

written agreement (1) provide that depositions may bhe taken

before any person, at any time or place, upon anv notice, and in

any manner and when so taken mav be used like other derpositions,

and (2) modify the procedures provided by these rules {for other

methods of discovery. An agreement affecting 3 deonesition uvon

oral examination is enforceable if the agreement is recorded in

the transcripkt of deposition.

COMMENT : Attorney Charles Haworth reccmmends this change

for obvious reasons.

Lpproresd A6stre e /TES



RULE 166f ; ORAL HEARINGS; RULINGS ON

SUBMISSIONS

The judge of the court in which a case is pending will hear

all matters regarding cases either by submission without oral

hearing or by oral hearing where such is requested in writing.

1. Form of the Motion. Motions shall be in writing,
shall state the grounds therefor, and mav include or be
accompanied by authority for the motion. Motions shall set a

date of submission, and shall be accompanied bvy a proposed order

granting the relief sought. The proposed order shall be a

separate instrument.

2. Service. Motions and responses shall be served in

accordance with Rule 21 on all attorneys in charge and shall

contain a certificate of service.

3. Submission Date. Motions shall bear a submission date

at least ten (10) days from the date of filing. The motion will

be submitted to the court on the specified day or as soon after

as is practical.

4. Response. Responses by opposing parties shall be in

writing, shall advise the court whether the motion is opposed or

unopposed and may be accompanied by authority for opposition.

Failure to file a response shall be a representation of no

oppposition.

S. Supporting Material. If the motion or response %o

-

motion requires consideration of facts not appearinag of record,




proof will be by affidavit or other documentary evidence which

shall be filed with the motion or response.

6. QOral Argument. The motion or response shall include a

request for hearing oral argument if either party views argument

as necessary, which the court shall grant in the form of an oral

hearing or by telephone conference. The court may order oral
argument.
7. Attorneys Attending. Counsel attending a hearing

shall be the attorney who expects to..kry the case, or who shall

be fully authorized to state his partyv's positiogn on the law and

facts, make stipulations, and enter into any proceeding in

behalf of the party. If the court finds counsel ungqualified,

the court may take anv actions specified in this rule.

8. Failure to Appear. Where hearing is set and counsel

fails to appear, the court may rule on motions and exceptions

timely submitted, shorten or extend time periods, request or

permit additional authorities or supporting material, award the

prevailing party its costs, attorneys fees, or make other orders

as justice reguires.

COMMENT : This is suggested by the Council of

Administrative Judges.



RULE 134 DETERMINATION OF LAW OF OTHER

STATES.

The judge upon its own or the motion of either party shall

take judicial notice of the common law, public statutes, rules,
regulations, and ordinances and court decisions of every other
state, territory, or Jjurisdiction of the United States. Any
party requesting that judicial notice be taken of such matters
shall furnish the Jjudge sufficient information to enable him
properly to comply with the request, and shall give each adverse
party such notice [, if any, as the judge may deem] recessary
{,] to enable the adverse party fairly to prepare to meet the
request. The rulings of the judge on such matter shall be
subject to review.

COMMENT: Newell Blakely recommends these changes to make
‘Rules 184 and 184a consistent with Rules 202 and 203 of the
Rules of Evidence. His alternative recommendation is to repeal

Rules 184 and 184a of the Texas Rules of Civil Procedure.



RULE 188a (New) DEPOSITIONS AND INTERROGATORIES

FROM FOREIGN JURISDICTIONS.

Whenever there is presented to a district court & certified

copy of anv mandate, writ or commission, issuing from anv other

state, territory, district or foreiagn ijurisdiction, reguiring

the testimony or response of anv verson in this state, the judge

of such district court shall issue any orders necessarvy to

effectuate the taking of such testimonv or the obtaining of such

response. The filing of the .certified copv of the mandate, writ

or commission shall be considered eguivalent t95 the filinag of an

original petition for the purpcse of compelling the apcearance

and testimony or response of any person within this state.

COMMENT: Attorney Mark Walker made this suggestion so that

the rules would embody Texas Revised Civil Statute Annotated
Article 3769a. There are no clear procedures in the rules for
the presentation of such requests to the appropriate district

courts as set out in the statute.
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RULE 200(2)(a)

Reasonable notice must be served in writing by the party,
or his attorney, proposing to take a deposition wupon oral
examination, to every other party or his attorney of record.

Reasonable notice 1is vpresumed if the notice is served within

(blank) days of the deposition. The notice shall state the name

of the deponent, the time and place of the taking of his
deposition, and 1if the production of documents or tangible
things in accordance with rule 201 is desired, a designation of
the 1tems to be produced by the deponent either by individual
item or by category and which describes each 1tem and category

with reasconable particularity.

COMMENT: Attorney Richard Kelsey wants a presumption of

reasonableness defined in a number of days.

K%?(ZZZ&& Horesnler /7ES



RULE 201 (3)

When the deponent 1is a party, (after the filing of a
pleading in the party's behalf by an attorney of record,]

service of the notice upon the party or his attorney shall have

the same effect as subpoena served on the party. If the
deponent is an agent or employee who is subject to the control

of a party, notice toc take the deposition which is served upon

the party or the party's attorney of record shall have the same

effect as a subpoena served on the deponent.

COMMENT: Attorney Don Baker reccmmends this change o

eliminate costs of litigation.

[ 1



RULE 201. Compelling Appearance; Production of

Documents and Things; Deposition of
Organization
4, Organizations. When the deponent named in the

subpoena or notice 1is a public or private corporation, a
partnership, association or governmental entity, the subpoena
or notice shall direct the [organization] deponent named to
designate the person or persons to testify in the [its]

deponent's behalf, and, 1if tit] deponent so desires, the

matters on which each person designated by the deponent will

testify and the notice shall further direct that the person or

persons designated by the deponent appear before the officer at

the time and place stated in the subpoena or notice for the

purpose of giving their testimony.

COMMENT. Attorney John Wright of Grand Prairie, Texas suggests

this change to clarify the rule.
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RULE 204 (4) Objections to Testimony

The officer taking an oral deposition shall not sustain
objections made to any of the testimony or fail to record the
testimony of the witness because an objection is made by any of
the parties or attorneys engaged in taking the testimony. Any
Objections made when the deposition is taken shall be recorded

with the testimony and reserved for the action of the court in

which the cause is pending. [Except in the case of] Absent

express agreement recorded in the deposition to the contrary:

(a) Objections to the form of guestions or the
non-responsiveness of the answers [, which objections] are
waived if not made at the taking of an oral deposition.

(b) The Court shall not otherwise be confined to

objections made at the taking of the testimony.

Approved November 1985
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RULE 204

4. Objections to Testimony. The officer taking an oral

deposition shall not sustain objections made to any of the

testimony or fail to record the testimony of the witness because

an objection is made by any of the pérties or attorneys engaged
in taking the testimony. Any objections made when the
deposition 1is taken shall be recorded with the testimony and
reserved for the action of the court in which the cause 1is
pending. Except in the case of objéctions to the form of
guestions or the nonresponsiveness O0f answers, which objections
are waived 1if not made at the taking of an oral deposition

unless otherwise agreed between the parties or attornevs by

agreement recorded by the officer, the court shall not be

confined to objections made at the taking of the testimony.
COMMENT : Attorney Charles Haworth 1is recommending this

change so that his recommendation on Rule 1686b 1is 1in keeping

with Rule 204.
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RULE 204(4) CBJECTIONS TO TESTIMONY.

The officer taking an oral deposition shall not sustain
objections made to any of the testimony or fail to record the
testimony of the witness because an objection is made by any of
the parties or attorneys engaged in the taking of testimony.
Any objections made when the deposition 1is taken shall be
recorded with the testimony and reserved for the action of the
court in which the cause 1s pending. [Except in the case of
objections to the form of questions or the non-responsiveness of
answers, which objections are waived 1if not wmade at the taking
of an oral decositions.] The court shall not be confined to
objecticons made at the taking of the testimony.

COMMENT : Attorney J. Harris Morgan desires to completely

eliminate the portion of the rule declaring waiver.
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Supreme Court Advisory Committee.
Rule 15--216 Subcommittee
Proposed Amendment
11-01-85

Rule 204--Examination, Cross?examination and Objections
l. Written Cross-Questions on Oral Examination. (No change)
2. ©Oath. (No change)
3. Examination. (No changef
4. Objections to Testimony. The officer taking an oral
deposition shall not sustain objections made to any of the testi-
mony or fail to record the testimony of the witness because an
objection is. made by any of the parties or attorneys engaged in
taking the testimony. Any objections made when the depositidn is
taken shall be recorded with the testimony and reserved for the
action of the court in which the cause is pending. -Bxeept-in-the
case-of--objectteons -to~--the--ferm-of-—guestions - or-+the--rorrespon=-
s iveress-of-answers ~-which- -objections-are-waived-4if--not--made--ab
“the-taking-of-an-oral-depesitieon,y However, the court shall not be
confined to objections made at the taking of the testimony.
COMMENTS: The requirement of objecting to the form of questions

or nonresponsivenesé of answers serves no useful pur-

pose. It often lengthens the deposition and increases

the cost.

Tom Rag /s, Waco
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Approved

Disapproved - Deferred

Furthermore, this requirement places the burden on the
non-deposing attorney to help the deposing attorney get
his questions 1in admissible form by objecting or

waiving the objection.

See also (1) Justice Barrow memo dated March 6, 1984;:
(2) Daniel Hyde letter dated June 20, 1984; (3) Harris

Morgan letter dated January 9, 1984.

If the making of objections, of any character, is
desirable and fair to all parties to the case, they may
enter into such agreements as suits their needs under

Rule 11, Agreements To Be in Writing (stipulations).

Approved with Modifications
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RULE 205 SUBMISSION TO WITNESS; CHANGES,

SIGNING

When the testimony 1is fully transcribed, the deposition

officer shall submit the {[deposition] transcript and correction

sheets to the witness or 1if the witness 1is a party with an
attorney of record, to the attorney of record, for examination
and signature, unless [such] examination and signature are

waived by the witness and the parties.

[Any changes in form or substance] Changes in testimonv

[which] that the witness desires to make shall [be entered upon
the deposition by the officer with the statement of the reasons

given by the witness for making such changes.] be entered upon

the correction sheet by the witness with a statement of the

reason for the change. [The deposition shall then bhe signed by

the witness, unless the parties by stipulation waive the signing
or the witness is 1ll and cannot be found or refuses to sign.]

The transcript and correction sheet shall then be signed by the

witness before any officer authorized to administer oaths unless

siagnature before an authorized officer is waived by the witness

and the parties. [If the witness does not sign and return the

deposition within twenty days of its submission to him or his
counsel of record, the officer shall sign it and state on the

record the fact of the waiver and examination and signature or

(2%’



of the 1illness or absence of the witness or the fact of the
refusal together with the reason, 1f any, given therefor; and
the deposition may then be used as fully as though signed;
unless on motion to supress, made as provided in Rule 207, the
court holds that the reasons given for the refusal to sign
require rejection of the deposition in whole or in part.] When

the transcript and correction sheets return, the deposition

officer shall advise all parties of suggested chanages. If the

transcript and correction sheet does not return within twenty

days, the deposition officer shall certify the failure to return

or the refusal to sign and the reason(s), 1f any, given and

shall furnish copies o0f such certificate to all parties.

Thereafter, the deposition officer shall file the original

transcript with the clerk of the court in which such cause is

pending.

COMMENT : Attorney Charles Matthews.and court reporter G.
H. Hickman have made this suggestion with the purpose of
facilitating the work of court reporters. The Administration of

Justice Committee turned down this proposal.
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RULE 205. Submission to Witness; Changes; Signing

When the testimony 1is fully transcribed, the deposition
officer shall submit the original deposition transcript to the
witness or 1if the witness is a party with an attorney of
record, to the attorney of record, for examination and

signature by the witness before any officer authorized to

administer an oath, unless such examination and signature are

waived by the witness and by the parties. No erasures or

obliterations of any kind are to be made to the original

testimony as transcribed by the deposition officer. Any

changes in form or substance which the witness desires to make
shall be entered upon the deposition by the deposition officer
with the statement of the reasons given by the witness for
making such changes. The deposition shall then be signed by

the witness before any officer authorized to administer an

oath, unless the'parties by stipulation waive the signing or
the witness is ill or cannot be found or refuses to sign. 1If
the witness does not sign and return the original deposition

transcript within twenty days of its submission to him or his

counsel of record, the deposition officer shall sign [it] a

true copy of the transcript and state on the record the fact of

waiver of examination and signature or of the 1illness or
absence of the witness or the fact of the refusal to sign

together with the reason, if any, given therefor; and the

deposition may then be used as fully as though signed; unless
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on motion to suppress, made as provided in Rule 207, the Court
holds that the reasons given for the refusal to sign require

rejection of the deposition in whole or in part.

COMMENT: Attorney Charles Matthews of Houston along with court
reporter George Hickman have requested this change in Rule
205. The proposers believe this will simplify the process of
obtaining signatures, clear up some o0f the questions on the
procedures and allow for a ‘d;tness out of state (or out of
pocket) to complete the deposition without "inconveniencing"

the court reporter.
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RULE 206 CERTIFICATION AND FILING BY OFFICER;

EXHIBITS; COPIES; NOTICE OF FILING

1. Certification and Filing by Officer. The officer
shall certify on the deposition thag the witness was duly sworn
by him and that the deposition is a true record of the‘tesﬁimony
given by the witness. The officer shall include the amount of
his charges for the preparation of the completed deposition in

the certification. The clerk of the court where such devposition

is filed shall tax as costs the <charges for rpreparing rhe

original copv of the deposition. Unless otherwise ordered <ty

the court, he shall then securely seal the deposition in an
envelope endorsed with the title of the action and marked
"Deposition of (here insert name of witness)" and shall promptly
file it with the court in which the action is pending or send it
by registered or certified mail to the clerk thereof for iiling:
COMMENT : Judge (Dean) Barrow and attorney Thomas Pollan

recommend this change to authorize the <clerk to tax the

deposition charge as cost.
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RULE 207 | Use of Depositions in Court Proceedings

1. Use of Depositions in Same Proceeding.

a. Availability of Deponent as a Witness does not

Preclude Admissibility of a Deposition taken and Used in the

Same Proceeding. At the trial or upon the hearing of a motion

or an interlocutory proceeding, any part or all of a deposition

taken in the same proceeding, insofar as admissible under the

rules of evidence applied as though the witness were then
present and testifying, may be used by any [person] party for
any purpose against any party who was present or represented at
the taking of the deposition or who had reasonable notice

thereof. Unavailability of deponent is not a requirement for

admissibility.

b. Included Within meaning of "Same proceeding”.

Substitution of parties pursuant to these rules does not affect
the right to use depositions previously taken; and, when a suit

has been brought in a court of the United States or of this or

any other state [has been dismissed] and another [suit] action
involving the same subject matter is brought between the same
parties or their representatives or successors in interest, all
depositions lawfully taken [and duly filed in the former suit
may be used in the latter as if originally taken therefore] in
each suit may be used in each suit as if originally taken

therein.
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2. Use of Depositions Taken in Different Pfoceeding. At

the trial or upon the hearing of a motion or an interlocutory

proceeding, any part or all of a deposition taken in a

different proceeding, insofar as admissibile under the rules of

evidence applied as though the witness were then present and

testifying, may be used subiject to the provisions and

requirements of rules 804(a) and 804(b)(1l), Texas Rules of

Evidence.

3. Motion to Supress. When a deposition shall have been
filed in the court and notice given at least one entire day
before the day on which the case is called for trial, errors
and irregularities in the notice, and errors in the manner in
which the testimony is transcribed or the deposition 1is
prepared, signed, certified, sealed, -endorsed, transmitted,
filed or otherwise dealt with by the deposition officer under
Rules 205 and 206 are waived, unless a motion to suppress the
deposition or some part therof is made and notice of the
written objections made in the motion is given to every other

party before the trial commences.

COMMENT. Adopted in November meeting as proposed by HNewell

Blakely and modified by Charles Barrow.
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CPACKACE A - DElPOSIT707 2

TEXAS RULES OF CIVIL PROCEDURE
Rule 207. Use of Depositions in Court Proceedings.

1. Use of Depositions. Depositions shall include the

(j original or any certified copy thereof. Depositions

are admissible in evidence subject to the Texas Rules

of Evidence. Further, the Rules of Evidence shall be

applied to each question and answer as though the

witness were then present and testifying. A deposition

taken in compliance with law shall have the status of a

deposition whether offered in the proceeding in which

taken or in another proceeding. Unavailability of

deponent is not a prerequisite for admissibility. [=&t

the-trdial--ep-upoir-the-Jrearding-of--a-motion--or-an

i-rterdocecwvtorsy--proceeding;-anry-part-or-aid--of-1

depositionr,-~trzefar-as-admissiblie-under-the-rutes-of

e-vidence-appltied--az-thougir-the-witness-were-then

present--and -testifying;y-mey-be--used-by-any-person--for

any-purpese--against-any-party-who-was-presenxt-oT

represented -at- -the--taletng -cf -the-deposttionr~or-who—tad
reas-oneble not-Hi-ce- -t-herecof--

2 Subs-titutien-of-parties—pursuaenti--to-these-rutes-does
no-t--affeet--the-pight--to-use-depositions-—previousiy
tak-eny- andy- svhen- e~ 6u-d-t-H4n- a- couri- of- the Urited States
oL~ -o-f- thd-6~ 00~ - e -8 the? - s-t-ate has--been-dismissed-and
an-o-t-h-er -gi-i-t--i Avedving - £ he--same - subjfect-matter-i-s
b-reu-ght--between--the-same-part-tres--or-tiretr-

11 r-o-presenrtatives-or--siecessors-ia--rnteresty--aid

k depos-itions- awiuldy- taken-and duly-£fided-in-the-{former
SAH - may- be- used--in-the-datter-as-4f-originaddy---taken
therefor-

31 2 Motion to Suppress. When a deposition shall have been
filed in the court and notice given at least one entire
day before the day on which the case is called for
trial, errors and irregularities in the notice, and
errors in the manner in which the testimony is
transcribed or the deposition is prepared, signed,
certified, sealed, endorsed, transmitted, filed or
otherwise dealt with by the deposition officer under
Rules 205 and 206 are waived, unless a motion to
suppress the deposition or some part thereof is made
and notice of the written objections made in the motion

is given to every other party before the trial
commences.,

TEXAS RULES OF EVIDENCE.
Rule 801, Definitions,
The following definitions apply under this article:

(a). . .

(e) Statements which are not hearsay. A statement
hearsay if --

(1) . . .
C

is not
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(2) . . . :
(3) Depositions. It is a deposition taken in compliance
with law in the course of the same or another proceeding:

(1) if the party against whom the deposition is now
offered, or his predecessor in interest, had an opportunity and
similar motive to develop the testimony by direct, cross, or
redirect examination, or

(ii) if the party against whom the deposition is now
offered has an interest similar to that of a party described in
(i), and has had since becoming a party a reasonable opportunity
to redepose deponent, and has failed to exercise that
opportunity.

Unavailability of deponent is not a prerequisite to
admissibility. t-is$--a-depesition-taken--and-of-fepred-4dn-
accordance. with the Texas Rules of Civi.l. Procedure~

Rule 804. Hearsay Exceptionsj; Declarant Unavailable.

(a). . .

(b) Hearsay exceptions. The following are not excluded if the
declarant is unavailable as a witness--

(1) Former testimony. Testimony given as a witness at
another hearing of the same or a different proceeding, [er-in-a-
deposition. taken dn the course-of- -the -same--o0r--another- proceeding-]
if the party against whom the testimony is now offered, or his
predecessor in interest, [or-a-persomr-vitir-a-simitar-Hdmterest]
had an opportunity and similar motive to develop the testimony by
direct, cross, or redirect examination.

Discussion of Package A

Package A eliminates distinctions between use of depositions
in the same proceeding in which taken and use in different
proceedings. There is no longer a need for procedure rule 207 to
define "same" proceeding. Since unavailability of deponent is no
longer a requisite, there is no longer a need for evidence rule
804(b)(1) to deal with depositions.

A party against whom a deposition is offered gets his
protection from unfairness through the wording of 801(e)(3). The
deposition is admissible against a person with a similar interest
who was not a party when the deposition was taken if his interest
was "represented.” He can redepose if he cares to. But if he
has no reasonable opportunity to redepose, the deposition is not
admissible against him.
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PACKAGCE I3 ~- DEFOSIT704S

TEXAS RULES OF CIVIL PROCEDURE.
Rule 207. Use of Depositions in Court Proceedings.

C

1.

Use of Depositions in Same Proceeding.

a. Availability of Deponent as a Witness does not Preclude
Admissibility of Deposition Taken and Used in the Same
Proceeding. Depositions shall include the original or

any certified copy thereof. At the trial or upon the
hearing of a motion or an interlocutory proceeding, any
part or all of a deposition taken in the same

proceeding, insofar as admissible under the rules of
evidence [epplied--as——-theugh--—the-—-+witness--were-tiren
present--and---testifyingl, may be used by any person for
any purpose against any party who was present or
represented at the taking of the deposition or who had
reasonable notice thereof. Further, the evidence rules

shall be applied to'each question and answer as though

the witness were then present and testifying.

Unavailability of deponent is not a requirement for

admissibility.

o

Included Within Meaning of " Same Proceeding.”
Substitution of parties pursuant to these rules does
not affect the right to wuse depositions previously
taken, and, when a suit has been brought in a court of
the United States or of this or any other state [hes
been--dismissed] and another suit involving the same
subject matter is brought between the same parties or
their representatives or successors in interest, all
depositions lawfully taken [end--duiy--fiied] in each
[the—-formes] suit may be wused in the other suit(s)
[latter] as if originally taken therefor.

c. If one becomes a party after the deposition 1is taken
and has an interest similar to that of any party

described in (a) or (b) above, the deposition is

admissible against him only if he has had a reasonable

opportunity, after becoming a party, to redepose
deponent, and has failed to exercise that opportunity.

Use of Depositions Taken in Different Proceeding. At the

trial or upon the hearing of a motion or an interlocutory

proceeding, any part or all of a deposition taken in a

different proceeding may be wused subject to the provisions

and requirements of the Texas Rules of Evidence. Further,

the evidence rules shall be applied to each question and

answer as though the witness were then present and

testifying.

Motion to Suppress. When a deposition shall have been filed
in the court and notice given at least one entire day before
the day on which the case 1is called for trial, errors and
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irregularities in the notice, and errors in the manner in
which the testimony {s transcribed or the deposition is
prepared, signed, certified, sealed, endorsed, transmitted,
filed or otherwise dealt with by the deposition officer
under Rules 205 and 206 are waived, unless a motion to
suppress the deposition or some part thereof 1is made and
notice of the written objections made in the motion is given
to every other party before the trial commences.

TEXAS RULES OF EVIDENCE

Rule 801. Definitions.

The following definitions apply under this article:

(a). . .

(e) Statements which are not hearsay. A statement is not
hearsay if --

(1). . .

(2). . .

(3) Depositions., It is 'a deposition [taken-and-offered-—in
aecordance-with-the-Texas-Rultes-of-Civit-Proeedure] taken in the
same proceeding, as same proceeding is defined in Rule 207, Texas
Rules of Civil Procedure, Unavailability of deponent 1is not a
requirement for admissibility.

Rule 804. HEARSAY EXCEPTIONS. DECLARANT UNAVAILABLE.

(a). L] .

(b) Hearsay exceptions. The following are not excluded if the
declarant is unavailable as a witness --

(1) Former testimony. Testimony given as a witness at
another hearing of the same or a different proceeding, or in a
deposition taken in the course of [the--same---oTr] another
proceeding, if the party against whom the testimony is now
offered, or a person with a similar interest, had an opportunity
and similar motive to develop the testimony by direct, cross, or
redirect examination,

Comment. A deposition in some circumstances may be
admissible without regard to wunavailability of the
deponent. See rule 801(e)(3), Texas Rules of Evidence,
and Rule 207, Texas Rules of Civil Procedure.

Discussion of Package B

Package B 1is based on "Alternative #1" presented and
discussed at the November 1-2, 1985 meeting. It melds 1in the
wording suggested at that meeting and seeks to solve the late-on-
the-scene party. It maintains the former distinetion between
depositions offered tn the same proceeding and offered in a
different proceeding. It makes clear the meaning of same
proceeding.
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RULE 208 DEPOSITIONS UPCON WRITTEN QUESTIQONS

1. Serving Questions; Notice. After commencement of the
action, 'any party may take the testimony of any person,
including a party, by deposition upon written questions. Leave

of court, granted with or without notice, must be obtained only

if a party seeks to take a deposition prior to the appearance

day of any defendant. The attendance of witnesses and the
production of designated items may be compelled as provided in

Rule 201.

COMMENT: Judge (Dean) Barrow reccmmended that the
limitation in Rule 200 regarding oral depcosition be placed in

Rule 208 regarding deposition upon written questions.

52;9%¢¢£ﬁy<:6£ Roventer (75
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Supreme Court Advisory Committee
Rule 15--216 Subcommittee
Proposed Amendment
11-01-85

Rule 209--Disposal of Depositions (New Rule)

1. Depositions filed with the clerk of the court may be disposed

of one hundred eighty days. after a judgment final as to all

parties has been entered in the case.

2. The Court shall, by order entered upon the minutes of the

Court, specify the method of disposal of such depositions and the

proceeds therefrom, if any, shall be accounted for according to

law.

3. The Court may require such advance notice of the disposal of

depositions under this rule as it deems appropriate under the

circumstances and, for good cause shown, may order certain

depositions retained by the clerk or returned to the parties,

their attorney, or the witness.

COMMENT: The Rules have required that depositions be filed with
the clerk for many vyears, but there has been no
authority for disposal of depositions by the clerk.
This has created a storage problem, especially in the

larger cities.

Scrap paper .is a marketable commodity.
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Paragraph 2 will discourage a clerk, or deputy, from

going into the scrap paper business.

Pararaph 3 will aliow the trail judge to order special
handling of depositions which may be of a sensitive
nature, such as divorce cases, depositions dealing with
trade secrets, or | any deposition subject to a

protective order under Rule 166b.4.

Approved Approved with Modifications

Disapproved Peferred

Jom Raglond, /<<=
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RULE 215

5. Failure to Make Supplementation of Discovery Response
in Compliance with Rule 166D, A party who fails to supplement
seasonably his response to a request for discovery in
accordance with paragraph 5 of Rule 166b shall not be entitled
to present evidence which the party was under a duty to provide
in a supplemental response to offer the testimony of an expert
witness or of any other person having knowledge of discoverable
matter when the information required for Rule 166b concerning
the witness has not been disclosed, unless the trial court
finds that good cause sufficient to require admission exists.

The burden of establishing good cause is upon the offeror of

the evidence and good cause must be shown in the record.

L



216
NEW RULE PROPOSED STIPULATIONS REGARDING DISCOVERY

PROCEDURE

Unless the court orders otherwise, the parties may bv

written stipulation (1) provide that depositions may be taken

before any person, at any time or place, upon anvy notice, and in

anv manner and when so taken may be used like other depositions,

and (2) modify the procedures provided by these rules for other

methods of discovery.

COMMENT: Attorney Charles Haworth proposes this rule, in
part, to establish Federal Rule 29 in the state practice. The
purpose of this new rule would be to permit the greatest degree
of flexibility to Texas lawyers in stipulating the procedure of

discovery as has been our historic practice.

By jcclect 7Ovesmntic /TES
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Rule 23%a. Notice of Default Judgment

At or iomecdiately prior to the time an interlocutoronr final
defzult jiuccment is rendered, the party taking the same or his‘
attcrney shzll certify to the clerk in writing the last known mailing
acdéress o the party &gainst whom the judgment is taken, which
certificate shzll be filed among the papers in the czvse. Immediately
upor the sicninc of the juégment, the clerk shall mail bv first-class
nail f‘s-~pese-ee=d] notice thereof to the party against whom the
jucdczment was rerncered &t the address shown in the certificate, and
ncte zhe fact of such mailing on the docket. The notice shzll state
«he nurber and stvle cf the case, the court in which the case is
gercéing, tne names of the parties in whose favor and acainst whem the

sudczent wes rerncered, and the date of the signing ¢ the judament.

Cormernz: The rroposec amendment conforﬁg the rule to the 1284 amendment tc
rule 3C€z, which recuires notice by first-cless mail. The last sentence of the
rule is deleted tc conform to the 1984 amendment to Fule 306a, which provides
for uvp tc & nirerv-day 'extension of the date on which the time period for
rerfectinc ar eprezl fegins to run, if the appellant proves he has failed to
receive notice ol the judcment.

\)C/‘my <. Wicker



RULE 306 a (3): NOTICE OF JUDGMENT.

When the final Jjudgment or other appealable order 1is
signed, the clerk of the court shall immediately give notice to
the parties or their attorneys of record by [first class maill

registered or certified mail, return receipt requested, advising

that the judgment or order was signed. Failure to comply with
the provisions of this rule shall not affect the periods

mentioned in paragraph (1) of this rule, except as provided in

paragraph (4) of this rule and Rule 21 (c).

COMMENT : This proposal is submitted by Charles M. Jordan
and I. Nelson Heggen to help alleviate the possibility of
counsel not obtaining appropriate notice of an appealable order
or a judgment within the time frame allowed and to expressly
state that the "forgiveness" of time as set out in Rule 21 (c)

applies to Rules 306 a (3) and 458.



Supreme Court Advisory Committee
Rule 15--216 Subcommittee
Proposed Amendment
11-01-85
Rule 167- Discovery and Prodﬁction of Documents and Things for

Inspection, Copying or Photographing

1. Procedure. (No change)

2, Time. No REQUEST may be served on a party until that party
has filed a pleading or time therefor has elapsed, Thereafter,
the REQUEST shall be -filed-withr-tire—Cterk-and served upon every
party to the action., The RESPONSE to any REQUEST made under this
rule and objections, if any, shall be served within thirty days
after service of the REQUEST. The time for making a RESPONSE may
be shortened or lengthened by the court upon a showing of good
cause.,

3. Order. If objection is made to a REQUEST or to a RESPONSE,

either party may request a hearing by filing a motion setting

forth separately each REQUEST and RESPONSE in controversy. The

court may order or deny production within the scope of discovery
as provided in Rule 166b in accordance with paragraph 1 of Rule
215. If production is ordered, the order shall specify the time,
place, manner and other conditions for making the inspection,
measurement or survey, and taking copies and photographs and may
prescribe such terms and conditions as are just.

4. Nonparties. (No change)



5. Certificate Filed In Lieu of Documents. A party serving a

REQUEST or RESPONSE under this rule shall not file such REQUEST

or RESPONSE with the clerk of the court. A party mav, however,

file with the clerk a certificate, not to exceed one (1)

typewritten page, describing such REQUEST or RESPONSE, and

showing the date, manner and upon whom service was made and such

other facts deemed necessary to make proof of service.

The court may, upon motion and for good cause, permit the

filing of such REQUEST or RESPONSE.

COMMENT:

—— . — ——— —— - —— — — - —— - — — — — —— — — — D W = ——— —————— — T — ——— —

The phrase "filed with the Clerk and" has been deleted

from paragrabh 2.
Paragraph 5 has been added.

The purpose of this proposed amendment is to eliminate
the requirement that discovery matters must be filed
with the clerk. The present filing requirement is a
waste of time and effort and takes up valuable file

space in the clerk's office and otherwise clutters up

the file,

Paragraph 5 allows, but does not require, a certificate

to be filed if the attorney feels a need to establish a

record of the éction taken.



Approved

Disapproved . Deferred

Paragraph 5 also allows the court to exercise its
discretion, in exceptional cases, and permit the filing

of discovery instruments prepared under this rule.

Approved with Modifications

X8



Supreme Court Advisory Committeé
Rule 15--216 Subcommittee
Proposed Amendment

11-01-85
Rule 168- Interrogatories to Parties
1. (No change)
2. (No change)
3. (No change)
4. (No change)
5. Number of Interrogatories. The number of questions including
subsections in a set of inferrogatories shall be limited so as
not to require more than thirty (30) answers. No more than two
sets of interrogatories may be served by a party to any other
party, except by agreement or as may be permitted by the court
after hearing upon the showing of good cause, The court may,

after hearing, reduce or enlarge the number of interrogatories or

sets of interrogatories if justice so requires, The provisions

of Rule 166b are applicable for the protection of the parties

from whom answers to interrogatories are sought under this rule,
The interrogatory shall be answered separately and fully in
writing under oath, Answers to interrogatories shall be

preceeded by the question or interrogatory to which the answer

pertains. The answers shall be signed and verified by persons

making them and the provisions of Rule 14 shall not apply. True

copies of the interrogatories, and objections thereto, and

29



answers shall be served on all parties or theirtattorneys at the

time that any interrogatories, objections, or answers are served.

ang-—a -trge -eopy-of--each--shall--be-—promptiy-£ited-with-the clerks

of-fice--together -with proof -of--ser+ice-~
6. Objections (No change)

7. Certificate filed in 1lieu of documents. A party serving

interrogatories, answers or objections under this rule shall not

file such interrogatories, answers or objections with the clerk

of the court. A party may, however, file with the clerk a

certificate, not to exceed one (1) typewritten page, describing

such interrogatories, answers or objections and showing the date,

manner and upon whom service was made and such other facts deemed

necessary to make proof of service.

The court may, upon motion and for good cause, permit the

filing of such interrogatories, answers or objections.

Either party may present to the court any objections to

interrogatories by filing a written motion distinctly setting

forth the interrogatory in question followed by the objection

thereto and request a hearing as to such objection at the

earliest possible time.

e e - L " = - ——— " — — —— ——— —_—— ——— ————— —" — — — —— — —— — —— — ——— —— —————— ——

COMMENT: The purpose of this proposed amendment is to eliminate
the requirement that discovery matters must be filed

with the clerk. Paragraph 7 allows, but does not

4qc



require, a certificate to be filedi if the attorney
feels a need to establish a recora of the action
taken.

Paragraph 7 also allows the court to exercise its
discretion, in exceptional cases, and permit the filing

of discovery instruments prepared under this rule.

Approved Approved with Modifications

Disapproved . Deferred




Supreme Court Advisory Committeé
Rule 15--216 Subcommittee
Proposed Amendment
11-01-85
Rule 169- Admission of Facté and of Genuineness of Documents
1. Request for Admission. At any time after the defendant has
made appearance in the cause, or time therefor has elapsed, a
party may serve upon any otﬁer party a written request for the
admission, for purposes of the pending action only, of the truth
of any matters within the scope of Rule 166b set forth in the
request that relate to stateméntsror opinions of.fact or of the
application of law to fact, including the genuineness of any
documents described in the request. Copies of the documents
shall be served with the request unless they have been or are
otherwise furnished or made available for inspection and copying.
Whenever a party is represented by an attorney of record, service
of a request for admissions shall be made on his attorney unless
service on the party himself is ordered by the court. -A-trus
copY—=of-—a-—rogquest foradmission-or—of-a-written—aRswer-—or-
obyeection——together—with--proof-of--the—serviee-thereof-as-provided
“4mr-Rute—2iair—shalti—be-£iled—prompeiy—in—the—eclerit-s—office-by—the-
party—making—it- | |
2., Effect of Admission. (No change)

3. Certificate Filed In Lieu of Documents. A party serving a

REQUEST or RESPONSE under this rule shall not file such REQUEST

or RESPONSE with the clerk of the court. A party may, however,
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file with the clerk a certificate, not to exceed one (1)

typewritten page, describing such REQUEST or RESPONSE, and

showing the date, manner and upon whom service was made and such

other facts deemed necessary to make proof of service.

The court may, upon motion and for good cause, permit the

filing of such REQUEST or RESPONSE.

Any motion for relief under these rules dealing with the form

or substance of any REQUEST or RESPONSE made under this rule

shall separately set forth each such REQUEST followed by the

RESPONSE thereto and state the nature of the complaint, objection

or matter in controversy.

——— T ————— — . — — — — ——  ——— —— —— — — —— ———— T — ——— —— —— — — —— — — —— ————  — ——

COMMENT: Paragraph 1 is unchanged except for the deletion of the

last sentence referring to Rule 21la.
Paragraph 3 has been added.

The purpose of this proposed amendment is to eliminate
the requirement that discovery matters must be filed
with the clerk. The present filing requirement is a
waste of time and effort and takes up valuable file
space in the clerk's office and otherwise clutters up

the file,

Paragraph 3 allows, but does not require, a certificate

to be filed if the attorney feels a need to establish a

record of the action taken.
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Paragraph 3

discretion,

also allows the court to exercise its

in exceptional cases, and permit the filing

of discovery instruments prepared under this rule.

Approved

Disapproved

Approved with Modifications

-.Deferred
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Supreme Court Advisory Committee
Rule 15--216 Subcommittee
Proposed Amendment
11-01-85
Rule 206-~ Certification and Filing by Officer; Exhibits; Copies;
Notice of Filing

1. Certification and Filing by Officer.

a. The officer shall cerﬁify on the deposition that the wit-
ness was duly sworn by him and that the deposition is a true
record of the testimony given by the witness. The-officer-shaii
inciude-the-amount-of-his-charées-for-the-prepafatioﬂ-of-the
compteted-deposition-in-the-certifications--niess-otherwise-

—ordered-by-the-ecourts;-—he-shati-then-securely-seait-+he-deposition
in-an-envelope-endorsed-with-the—+title—of-the-action-and-marked
tdeposition-of-{here-insert-name~-of-witnessl)l-and-shall-prompiliy-
£ile-ik-wikth-the-cours-in-which-the-action-is-pending-ox-sand-is

by-registered-or-certified-mail-to-the-clexrk-thereof-for-£iliag~

b. The officer shall deliver the deposition to the attorney

requesting it and shall file with the clerk a certificate bearing

the cause number, style of the case and captioned with the name

‘of the witness and certifying the date and to whom such deposi-

tion was delivered. Such certificate shall include the manner of

delivery of the deposition and the officer's charges for the

preparation of the completed deposition. A copy of such cer-

tificate shall be attached to each copy of such deposition.

a5



If delivery of the deposition be by Cértified Mail or

common carrier, the official's certificate shall include thereon

the certified mail receipt number or the waybill number of the

common carrier which made the delivery.

c. The deposition shall be retained by the attorney taking

delivery thereof, subject to-being examined by the witness or any

party to the suit, until one hundred eighty days after a

judgment final as to all parties has been entered in said cause,

after which time the attorney in possession of such deposition

may either return it to the witness or destroy such deposition,

subject to any protective order which may have been entered in

the case.

d. The court may, upon motion and for good cause shown, per-

mit the filing of the original or a true copy of any such deposi-

tion with the clerk of the court.

2. Exhibits. (No change.)

3. Copies. (No change)

4 Notice a@f-—Fiiing~—-The—person-—-filing—the—deposition--shall
givo--prompb--notice—of—its-filing—to-—all—parties.
S-r—Inspoction—of—Filed-Pepositiopr—AfLor—it—is—-filed -the
depositieon—shall—reomain—on—file—and-be-—available-for-the-purpose
of—Dbeing-—inspescted—by—the-——deporent-—or-ary—partyr-and--the-depo-
sibion--may--be—-opened-br—the—clerk-—or—Justicoat—the—roguest--of
+he—-SeporRent—or—aRy-—Pabiy,-ualess-obherwise-—ordexrsd—by-the

<ouri
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COMMENT :

Approved

Disapproved Deferred

The requirement that depositions be "filed" with the
clerk appears to be a holdover from the days when it was
necessary to have the clerk issue a commission to take a
deposition. Present day practice makes the filing of

depositions, for the most part, a useless requirement.

Discovery materials are not filed with the clerk in the
federal courts except as specifically provided by local
rules, See Rulé 5.2; United sStates District Court,
Northern District; Rule 10F, United States District
Court, Southern District; Rule 300-1, United States

District Court, Western District.

- Approved with Modifications




NO.

Paul Plaintiff the District

V. Court of

W w»

David Defendant County, Texas
CERTIFICATE OF DELIVERY OF DEPOSITIO
OF :
(Name of Witness)

To The Clerk of the Court:

Pursuant to Rule 206, Texas Rules of Civil Procedure, I
certify as follows:

(1) The (oral deposition) (deposition on written questions)

of the above witness was delivered to (attorney's name and

address on (date) .

(2) Method of delivery (1) Personal delivery

(2) Certified Mail No.

(3) Other (Federal Express, United

Parcel Service, etc) way

bill No.

(3) The <charges for preparation of this deposition are

SIGNED this day of 19 .

Signature

(Typed Name) CSR No.
Expiration Date:
Address

- Phone No.

72’n'fmm4/“/é/ wheo
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Supreme Court Advisory Committee
Rule 15--216 Subcommittee
(j Proposed Amendment
11-01-85

Rule 207~ Use of Depositions in Court Proceedings

1. Use of Depositions. (No change)
2. Substitution of parties pursuant to these rules does not
affect the right to use depositions previously taken; and, when a
suit in a court of the United States or of this or any other
state has Dbeen dismissed and another suit involving the same
subject matter is brought between the same parties or their
representatives or successors in interest, all depositions
lawfully taken apd-duiy-fided- in the former suit may be used in
the latter as if originally taken therefor.

(; 3. Motion to Suppress. When a deposition shall have been £iied

-ip-the-Gourt delivered in accordance with Rule 206 and notice

given at least one entire day before the day on which the case is
called for trial, errors and irregularities in the notice, and
errors in the manner in which the testimony is transcribed or the
deposition 1is prepared, signed, ceréified, sealed, endorsed,

transmitted, ~£iled, deli&ered, or otherwise dealt with by the



deposition officer under Rules 205 and 206 are waived, unless a
motion to suppress the deposition or some part thereof is made
and notice of the written objections made in the motion is given

to every other party before the trial commences.

- . — — —— " — . ————— P D = T TR — — — . ———— T - — —_— A ——— T — ——— — T —— ———— — ——

COMMENT: Changes made to conform with proposed changes in Rules

167, 168, 169, 204 and 206,

Approved Approved with Modifications

Disapproved - Deferred

7;m ﬁ’qe/ﬁ,vﬂ/ﬂ/ﬂ'tw
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Supreme Court Advisory Committee
Rule 15--216 Subcommittee
Proposed Amendment
11-01-85

Rule 208-—-Depositions Upon Written Questions

l. Serving Questions; Notice. (No change)
2. Notice by Publication. (No change)
3. Cross-Questions, Redirect Questions, Recross Questions and
Formal Qbjections. (No change)
4. Deposition Officer; Intexrpreter. (No change)
5. Officer to take Responses and Prepare Record. A copy of the
notice and copies of all questions served shall be delivered by
the party taking the deposition to the officer designated in the
notice, who shall proceed promptly to administer an oath to the
witness in the manner provided in paragraph 2 of Rule 204, to
take the testimony of the witness in response to the questions in
the manner provided in paragraph 3 of Rule 204 and to prepare,
certify, and -filte--or-maii-deliver the deposition, in the manner
provided by Rules 205 and 206, attaching thereto the copy of the
notice and questions received by him.
The-person-filing -the -deposition-shalrt-give-prompi-nRotice-of
tes-filting-teo-all-parties~
After-it~-is-filed,-+the-depositionshall-remain-on-file-and-be
available--for--the-purpese--of--being-inspected-by--the -witress-or
depenent—-or-—-apy --party-—-and -the--depesitien--may--be---opened--by-
the-elerk-er-justice-—at-the-request-of-the-witness-or-deponent-or

-any-pareyy-uniess—otherwise-ordered-by-the-courss

10



COMMENTS:

Approved Approved with Modifications

Disapproved - Deferred

Tom Rngland 15072

10Z



Supreme Court Advisory Committee
Rule 15--216 Subcommittee
Proposed Amendment
11-01-85

Rule 209--Disposal of Depositions {New Rule)

1. Depositions filed with the clerk of the court may be disposed

of one hundred eighty days after a judgment final as to all

parties has been entered in the case.

2, The Court shall, by order entered upon the minutes of the

Court, specify the method of disposal of such depositions and the

proceeds therefrom, if any, shall be accountad for according to

law.

3. The Court may require such advance notice of the disposal of

depositions under this rule as it deems appropriate under the

circumstances and, for good cause shown, may order certain

depositions retained by the clerk or returned to the parties,

their attorney, or the witness.

COMMENT: The Rules have required that depositions be filed with
the .clerk for many vyears, but there has been no
authority for disposal of depositions by the clerk.
This has created a storage problem, especially in the

larger cities.

Scrap paper is a marketable commodity.

to3



Paragraph 2 will diScourage a clerk,’ or deputy, from

going into the scrap paper business.

Pararaph 3 will allow the trail judge to order special
handling of depositions which may be of a sensitive
nature, such as divorce cases, depositions dealing with
trade secrets, or any deposition subject to a

protective order under Rule 166b.4.

Approved Approved with Modifications

Disapproved Deferred
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Rule 18a. Recusal or Disqualification of Judges

In subdivision (g), delete "Article 200a™ and substitute:

sections 74.034 and 74.035 of the Texas Government Code

fule 3C. Parties to Suits

Delete "title cf the Revised Civil Statutes oI Texas, 1925, dealing with
2ills arncé Notes” and substitute:
Texzg Business and Commerce Code
Celete "Articles 1986 and 1987 of such stetutes" ancd substitute:

section 17.001 of the Texas Civil Fractice and Reredies Code

JC"‘V\Y fall L(Jl'cl<os/

—————
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Rule §7. Determination of Motion to Transfer

In subdivision (&) of paragraph 2:

Celete "Secticn 1" and substitute:

secticn 15.001

Delete "Section 2" and substitute:

cecticns 15.C11-15.017

Dele%s "Section 3" and substitute:

sections 15.031-15.040

Celete "Sunsecticens (a) anéd (b) of Section 4" and substitute:

sec=icns 15.C061 ané 15.06:Z

Delete "irticle 18¢5" and substitute:

the Texas Civil Practice znd Remedies Code

Rule 1i:. Citation by Publication in Actions Against Unknown Heirs or

Stcckholders of Defunct Ceorporations

Delete "2xrt. 2040 of the Revised Civil Statutes of Texas, 1925," and

sukstitute:

séCtion 17.004 of the Texas Civil Practice ané Remedies Ccde

106



Rule 112. Parties to Actions Against Unknown Owners or Claimants of Interest in

Land

Delete "“Acts 1231, 42nd Leg., p. 369, ch. 216™ and substitute:

section 17.C05 of the Texas Civil Practice and Remedies Code

Rule 11Z. Citztion by Publication in Actions Acainst Unkrncwn Owners or

Clairmants of Interest in Land

Deliete "If the plaintiff in an action authorized uncer Acts 1931, 42rnd
Leg., p. 362, ch. 21€" and substitute:
in suits euthorized by section 17.005 of the Texas Civil Practice and

Fepecies Ccode, the plaintiff,

Rule 161. ¥here Scre Defendants Not Served

Delete "2rt. 2088 of the Texas Revised Civil Statutes” and substitute:

"section 17.001 of the Texazs Civil Practice ané keredies Code"

- 15 - ‘. ” o7



Rule 163. Dismissal as to Parties Served, Etc.

Delete "Art. 2088 of the Reviseé Civil Statutes of Texas" and substitute:

section 17.001 of the Texas Civil Practice and Remedies Code.

Rule 186. Depositions in Foreign Jurisdictions

In caragraph 2, delete "Article 3746 of the Revised Civil Statutes cf

Texas" ané sutbstitute:

section 20.001 of the Texas Civil Practice and Remedies Code

sule 383az. Court Unzbkle to Takxe Immediate Acticn

Delete "Article 1819 of the Eevised Civil Statutes, as amended" and
substitute:

section 22.22C(b) of the Texas Government Code

- 16 -
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Rule 182a. Court Shall Instruct Jury on Effect of Article 3716

In the caption of the rule, delete "Article 3716" and substitute:

Evider.ce Fule 601(b)

Comrment: Article 3716 was repealed, effective September 1, 12€3. The

caprticn ¢ the rule is zmencded tc conform to Evidence Rule €01(b).

Jercmy € Wicteer

(n4



Rule 4639. Recuisites of Application

In line 4 of subdivision (4), delete "Subdivision 2 of Article 1728" and
sukstitute:

subseczicn (2) (2) of section 22.C01 of the Texas Government Cocde

In lines € ané 7 of subdivision (d), delete "sukdivisicn of Article 1728"
ané substitute:

subseczicn ¢ section 22.001 of the Texas CGoverncent Code

In lines 8 ané @ cf subdivision (d), delete "Subdivisicn 6 of Xrticle 1728"%
and substitute:

schszacrion (&) (6) of secticn 22.001 of the Texas CGovernment Ccde

Rule 482, Crcers on 2pplicaticn for Writ ¢f Error, Petiticn for Mendanus and

Prenitition
In the seconcé caragrarh, delete "subdivision 2 of Art. 1728 of the Revised
Civil Statutes c? T=xas, as amended" and substitute:

subsecticn (&) (2) of section 22.001 of the Texas Government Code

- 17 - (o



Rule 49%a. Direct Appeals

In the first paragraph, delete "Article 173Ba2" and substitute:

section 22.001(c) of the Texas Government Code

Pule 82la. Discovery in Aic¢ of Enforcement of Judagment

Celete "irticle 23772, V.A.T.S." &nd substitute:

sacticn 34.001 of the Texas Civil Practice and Remedies Code

. <Judczent FTinel fcr Garnishment

Celezs "su>division 3 of Article 4076 of the Revised Civil Statutes of

Texas, 1923" zné substitute:

ubsectien 3 of section 63.001 of the Texas Civil Practice and

)]

Fexmecies Ccde

- 18 -~
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Rule 696. Application for Writ of Sequestration and Order

In the second paragraph, delete "Article 6840, Revised Civil Statutes” and
substitute:

sections 62.044 and 62.045 of the Texas Civil Practice and Remedies

Code

Rule 741. Recuisites of Complaint

"

Delete "Ar+icles 3973, 3%74 and 3975, Revised Civil Statutes" and
subs<itute:

secticns 24.001-24.004 of the Texas Property Code

Rule 746. Only Issue

Delete "Articles 3972-3994, Revised Civil Statutes™ and substitute:

sections 24.001-24.C08 of the Texas Froperty Code

-1 (12
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Rule 772. Procedure

Delete "Art. 61Cl1 of the Revised Civil Statutes of Texas, 1925," and

substitute:

section 23.001 of the Texas Prcperty Code

Zule 806. Claim for Imprcvements

Celete "Articles 7393-7401, Revised Civil Statutes" and substitute:

secticns 22.021-22.024 of the Texas Property Ccde

13

Rule 807. Judgment When Clain for Improvement is ltade

~

In lines Z &né 3, dele*re "rrticles 7393-7401, Feviseé Civil Stztutes" and

stbstitute:

sections 22.021-22.042 of the Texas Property Code

In line 7, cGelete "Articles 7397-7399, Revised Civil Statutes"” and

o
substitute:

sections 22.022 and 22.023 of the Texas Property Code

- 20 - o 13



Rule 808. These Rules Shall Not Govern When

Delete "Articles 7364-7401A, Revised Civil Statutes,™ and substitute:

sections 22.001-22.045 of the Texas Property Code

fule 810. EKecuisites cf Pleadings

e “article 1975, Revised Civil Statutes,”" and substitute:

7
m
ot
m
ind

section 17.003 of the Texas Civil Practice and Remedies Code

rule 211, Service zv Fublication in Actions Under Article 1975

elete "Article 1975" and substitute:

18]
3
t
1!
(Y
0
m
is
t
-
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o

tion 17.CC3 of the Texas Civil Practice andé kemedies Ccde

mn
M
0

In line 31, delete "Article 1975, Revised Civil Statutes" and substitute:

secticn 17.003 of the Texas Civil Practice and Remedies Code
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