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SUPREME COURT OF TEXAS ADVISORY COMMITTEE 


AGENDA FOR STANDING SUBCOMMITTEE ON RULES 342-472 


Professor William V. Dorsaneo III, Chairman 


Meeting of March 7 and 8, 1986 


a. 	 Rule 354 and 380 submitted by James Milam. 

b. 	 Rule 364(a) submitted by Guy Hopkins. 

c. 	 Rule 377 submitted by Raymond Judice. 

d. 	 Rule 423 submitted by Raymond Judice. 

e. 	 Rule 439 submitted by Judge Robertson. 

f. 	 Rule 452 Requested by Jim Kronzer and John Feather. 

g. 	 Rules 456 and 457 submitted by Charles Jordan and I. Nelson 
Heggen. 

h. 	 Rule 458 submitted by Judge Solomon Casseb . 

. 
i. 	 Rules 356 and 386 submitted by Judge Frank J. Douthitt. 

j. 	 Rules 360, 363, 385a, 447, 469 submitted by Professor Jeremy 
Wicker. 
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Dace: April 6, 1984 

TO: TiiE AD~:I~ISTRATIO(; OF JUSTICE COH~"lITTEE 

Subcommittee to Study Rules 354, 355 and 380 

The 	 committee appointed by the Chairman to s·.::udy the above 

Rules makes the following report: 

We have had corresnondence from the Court Reporters 
Associatio.n. and I have talked to various reporters and trial 
judges in reference to the Rules and the following were the 
only complaints we had: 

1. 	 T:.'1e Court Reporters cem!-l"la:i ned that there was 
no Rule requiring the appellant to pay for the 
Statement of Facts where a deposi,t for costs 
or a cost bond was filed. This was corrected 
by Rule 354 (e) of the Rules adopted by the 
Supreme Court effective April 1, 1984. 

2. 	 Rule 355 did net reauire that the person filing 
the affidavit of inability to pay cOSts had to 
give notice to the Court Reporter. rne sub-committee 
has prepared an amen~ent to this Rule, a copy 
of which is enclosed herewith. The portions added 
to the presert ~ule are underlined. 

,..... 	 Rule 380 provides that the court repOTter shall 
not receive co~per.sa~ion for preparing a Sta~ement 
of Facts where an affidavit of inability to pay 
costs is filed. T:.'1e Court Renorters feel like that 
they should be paid for their' services as most 
court repc1rters are busy and have to employ people 
to transcribe the testimony and that they should 

. be paid as in criminal cases under Article 40.09 
of the Code of Criilliual Procedure. The sub-corr.mittee 
feeis that this is a ~atter not to be changed by 
the R~:es, but should be su~mitted to the Legislature. 

If any mer.-,ber has any suggestions they ';.;ould like to present 
:0 the su~co~i:tee prior to the meeting on April l~, please 
::c contact Judze GeorE:e Tm.lrmonc. at Del ~ic. whose add:::-ess is 
E. s :c 110,\·:s: Judge George H. :':i"..1:::-=-•.::>nc., P.O. Box lOS 9, De 1 Kio, 
Texas 78840 - phone (512) 774-3611. 

Resr.ec:;.iul1v subm:i.tted . 
. h..;:::; /;/}/l..../--­

Ja:::eslH. !'-!ilam. Ch.air.r.an 
Subcomictee 

,/ 
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RULE 355 (As Awended): 

(a) When the appellant is unable to pay the cos~ of 
ap?eal or give security therefor, he shall be entitled to 
prosecuee an appeal or writ of error by filing with the clark, 
~ithin the period prescribed by Rule 356, his affidavie stating 
tha~ he is unable to pay the costs of appeal or any part thereof, 
or to give security therefor. 

(b) The appellant or his attorney shall give notice of 
the filing of the affidavit to the opposing party or his a~torney 
and to the Court Renoreer of the Court where ·the case was tried 
within e~c days arter the filing; oeherwise, he shall noe De 
entitled to prosecute the appeal without paying the costs or 

ving security therefor. 

(c) A..T'lY interested officer of the cou:-~ 0:- party to r:he 
suit, may by sworn pleading, conr:est the affidavit within r:an 
days afr:er the affidavit is filed. whereupon the court trying 

___ 	 the case (if in session) or (if not in session) the judge of 
the court or county judge of r:he counr:y in which the case is pending 
shall set ehe contest for hearing. and the clerk shall give the 
parties notice of such setting. 

(d) The burden of proof at the hearing of the concesc s~a:l 
rest upon the appellant to suseain the allegations of t:he affidavit. 

(e) If no coneese is filed in the allo~ted ti~e. ehe 
alle~ations 0: t~e a==icavir: shall De taKen as true. II a contest 
• ~..; 't 	 c' i ~~ 0"'" -:- *"" ... -11 ~ e - .,.. .... -":"'!"!: T' ~.; '"""\,.... d -.,. "'- 1 .- .... - - ~ ­~s _~_e • _.le c u. _ S11e:. _ 1, c::._ ;:,c::.l..e W~e .. _l' ,_en c::.: S u.,_o:::::::- ..... ::::: 

: . . .... ..~ courc slgns an orcer excenclng t~e near~ng w~~n~n t~e 1:a~ Gay 
per::..oc. Dut s::a11 nor: ex~enc en€: time ::or more t.r:an t,;.;ene~; a..::di::'cnal 
days. i: no ru~ing is mace on ene contest within tne ~en cav 

• rt 	 • 

per::..oc 	or the perioo 0: r:i"~ extended Dy en€: court.. ehe ai12E2:icns 
0: t.~e 	 ar~::..aavie s~ai: be ca~en as true. 

(f) If the appellane is able t.o payor give security for 
& par: of t.he COSts of appeal, he shall be required t.o ~ake suc~ 
?&>i..ent or ve such sec~ri:y (one or both) co the exten: c: n~s 
abilicY9. 

http:per::..oc


Section 	Three. Appeals From Judgments and Orders of Tri.al Courts 

Rule 30. Ordinary Appeal - How Perfected 

(a) Appeals in Civil Cases. 

(1) 	 When Security is Required. When security for costs is 

required by law, the appeal is perfected when the 

bond, cash deposit or affidavit in lieu thereof has 

been filed or made, or if affidavit is contested, 

when the contest is overruled. The writ of error 

is perfected when the petition and bond or cash 

deposit is filed or made (when bond is required), 

or affidavit in lieu thereof is filed, or, if 

contested, when the contest is overruled. 

(2)' 	 When Security is Not Required. When security for 

costs on appeal is not required by law, the 

appellant shall in lieu of a bond file a written 

notice of appeal with the clerk or judge which 

shall be filed within the time otherwise required 

for filing the bond. Oral notice or a recital in 

the judgment of notice does riot comply ~ith this 

rule. Such notice shall be sufficient if it states 

the number and style of the case, the court in 

which pending, and that appellant desires to appeal 

from the j~dgment or some designated portion 

thereof. Copy of the notice shall be mailed by 

counsel for appellant in the same manner as the 

mailing of copies of the appeal bond. 

(3) When Party is Unable to Give Security 
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(A) When the appellant is unable to pay the cost of 

.appeal 	or give security therefor, he shall be 

entitled to prosecute an appeal or writ of 

error by filing with the clerk, within the 

period prescribed by Rule 31, his affidavit 

stating that he is unable to pay the costs of 

appeal or any part thereof, or to give 

security therefor. 

(B) 	 The appellant or his attorney shall give notice 

of the filing of the affidavit to the oppos­

ing party or his attorney and to the court 

reporter of the court where the case was 

tried within two days after the filing: 

otherwise, he shall not be entitled to" 

prosecute the appeal without paying the costs 

or giving security therefor. 

(C) 	 Any interested officer of the court or party to 

the suit, may by sworn pleading, contest the 

affidavit within ten days after notice there­

of, whereupon the court trying the case (if 

in session) or (if not in session) the judge 

of the court or county judge of the county in 

which the case is pending shall set the 

contest for hearing, and the clerk shall give 

the parties notice of such setting. 

(D) 	 The burden of proof at the hearing of the 

contest shall rest upon the appellant to 

sustain the allegations of the affidavit. 
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(E) 	 If no contest is filed in the allotted time, the 

allegations of the affidavit shall be taken 

as true. If a contest is filed, the court 

shall hear the same within ten days after its 

filing unless the court extends the time for 

hearing and determining the contest by a 

signed written order made within the ten day 

period. The court shall not extend the time 

for more than twenty additional days after 

the date of the order of extension. If no 

ruling is made on the contest within the ten 

day period or within the period of time as 

extended by the court, the allegations of the 

affidavit shall be taken as true. 

(F) 	 If the appellant is able to payor give security 

for a part of the costs of appeal, he shall 

be required to make such payment or give such 

security (one or both) to the extent of his 

ability. 

(4) 	 Notice of Limitation of Appeal. No attempt to 

limit the scope of an appeal shall be effective 

as to a party adverse to the appellant unless 

the severable portion of the judgment from which 

the appeal is taken is designated in a notice 

served on the adverse party within fifteen days 

after judgment is signed, or if a motion for new 

trial is filed by any party, within seventy-five 

days after the judgment is signed. 
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(5) 	 Judgment Not Suspended by Appeal. Except as pro­

vided in Rule 33, the filing of a bond or the 

making of a deposit or affidavit does not have 

the effect of suspending the jUdgment. Unless a 

supersedeas bond or deposit is made as provided 

in Rule 37, execution may issue thereon as if no 

appeal or writ of error had been taken. 

(b) Appeals in Criminal Cases. 

(1) 	 Appeal is perfected in a criminal case by giving timely 

notice of appeal; except, it is unnecessary to give 

notice of appeal in death penalty cases. Notice of 

appeal shall be given in writing filed with the clerk 

of the trial court. Such notice shall be sufficient 

if it shows the desire of the defendant to appeal 

from the judgment or other appealable order. The 

clerk of the trial court shall note on copies of the 

notice of appeal the numbe~ of the cause and the day 

that notice .was filed, and shall immediately send one 

copy to the clerk of the appropriate court of appeals 

and one copy to the district or county attorney as 

appr?priate. 

(2) 	 Effect of Appeal in Criminal Cases. In the appeal of a 

criminal case when the record has. been filed in the 

appellate court all further proceedings in t~e trial 

court, except as provided by law or by these rules, 

shall be suspended and arrested until the mandate of 

the appellate court is received by the trial court. 
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COMMENT. This proposed rule is patterned upon Tex. R. 
Civ. P. 363 as to paragraph (a) (1); Tex. R. Civ. P. 
356 (c) as to paragraph (a) (2) i Tex. R. Civ. P. 355 as 
to paragraph (a) (3); Tex. R. Civ. P. 353 as to para­
graph (a) (4); and Tex. R. Civ. P. 357 as to paragraph 
(a) (5). Paragraph (b) (1) is based upon CCP Art. 44.08 
with some modifications and deletions •. Paragraph 

"(b) (2) is based upon CCP Art. 44.11 (first sentence). 
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LAW OFfiCES 

SOULES & REED. 
800 MILAM 8UILDING • EAST TfVo.VIS AT SOLEDAD 

SAN ANTONIO. TEXAS 78205 

STEPHANIE A. 8UlIER TELEPHONE 
ROllERT E. ETLINGER (512) 224-9144 

PETER F. GAZDA 
R08ERT D. REED 
SUSAN D. REED 
fVo.ND I. RIKLlN 
IE8 C. SANFORD 	 February 10, 1986 
SUZANNE LANGFORD SANFORD 
HUGH L. SCOTT. IlL 
SUSAN C. SHANK 
LUTHER H. SOULES III 
W. W. TORREY 

Professor William V. Dorsaneo, III 

Southern Methodist Universi ty 

Dallas, Texas 75275 


Dear Bill: 

Enclosed are proposed changes to Rules 356 and 386 submitted 
by Judge Frank J. Douthitt. Please -draft, in proper form for 
Committee consideration appropriate Rules changes for submission 
to the Committee and circulate them among your Standing 
Subcommittee members to secure their comments. 

I need your proposed Rules changes by February 15, 1986, to 
circulate to the entire Advisory Commi ttee. 

As always, thank you for your keen attention to the business 
of the Advisory Committee. 

Very 	truly yours, 

Luther H. Soules III 

LHSIII: tk 

Enclosures 


cc: 	 Honorable James P. Wallace, 

Justice, Supreme Court of Texas 




CHIEF JUSTICE THE SUPREME COURT OF TEXAS CLERK 

JOHN L. HILL P.O. BOX 12248 CAPITOL STATION MARY M. WAKEFIELD 

JUSTICES 
AUSTIN. TEXAS 78711 EXECVTIVE ASST. 

SEARS McGEE WILLIAM L. WILLIS 

ROBERT M. CAMPBELL 
FRANKLIN S. SPEARS ADMINISTRATIVE ASST. 

CL. RAY H \lU'::"\;io';l-' PIiFIll n;GU 

JAMES P. WALLACE 
TED Z. ROBERTSON 
WILLIAM W. KILGARLIN 
RAVL A. GONZALEZ 

February 4, .1986 

." 	 Mr. Luther H. Soules, III, Chairman 
Supreme Court Advisory Committee 
Soules, Cliffe & Reed 
800 Milam Building 
San Antonio, TX 78205 

Mr. Michael. T. Gallagher, Chairman 
Administration of Justice Committee 
Fisher, Gallagher, Perrin & Lewis 
26,00 Two Houston Center 
Houston, TX 77010 

Re: Rule 356 (perfecting appeal) and 
Rule 386 (filing of statement of facts and 

transcript) 

pear 	Luke and Mike:~ -	 ---_ .. --~----------------~ 

I am enclosing a letter from uudge Frank J. Douthitt of 
Henrietta, regarding the above rules. 

May I suggest that these matters be placed on our next 
Agenda. 

Sincerely, 

.:r 	~~- P. Wallacet:~~ce 

JPW:fw 
Enclosure 
cc: 	 Honorable Frank J. Douthitt 

Judge, 97th Judicial District 
P. O. Box 530 
Henrietta, Texas 76365 



P. O. SDX l!I30ARCHER. CLAY AND FRANK J. DOUTHITT HENRIETTA. TEXAS 7G3Gl!IMONTAGUE COUNTIES 

RAY SHIELDS 
COURT REPORTER 

JUDGE 

97TH JUDICIAL DISTRICT AREA COCE 817 
l!I38·l!I9t3 

November 14, 1985 

Hon. James P. Wallace 
P.O. Box 12248 
Austin, Texas 78711 

Dear Jim: 

In the last couple of years every time we have a judges' 
meeting, somebody on the Supreme Court raises criticisms 
of court reporter delay in preparing statements of fact for 
appellate purposes, I may have written you about this before. 
I know I have commented to the Chief on the matter. 

Recently, a case tried by me has had appeal perfected in 
a manner timely under the rules, but impossible with respect 
to the clerk and court reporter. It will require my court 
reporter to get an extension of time, which extension will 
probably be later cited by some appellate judge at some 
meeting to demonstrate "court reporter delay", 

The problem is the two rules which have to do with perfecting 
appeal (Rule 356) and filing of the statement of facts and 
transcript (Rule 386). As you know Rule 386 provides that 
the transcript and statement of facts wi11'be filed in the 
Appellate Court with1n 60 days of the date the judgment is 
signed unless ther'e has been a motion .for new trial filed 
in which case it must be filed within 100 days. Rule 356 
provides that appeal must be perfected by the filing of a 
cost bond within 30 days of the date the judgment is signed, 
or if a motion for new trial is filed, within 90 days after 
the judgment is signed.. 

" 




Hon. James P. Wallace 
Page 2 
November 14, 1985 

To give you an example of the problem caused, the case I 
mentioned above had its final judgment signed on August 12, 
1985. In perfect compliance with Rule 356, the losing 
attorney filed a cost bond on November 12, 1985, 92 days 
after the judgment was signed, but the first day following 
a Sunday and legal holiday. He filed it late that afternoon 
and therefore left 7 days for the transcript and statement 
of facts to be prepared and filed in the Appellate Court. 

In checking with the clerk with the Second Court of Appeals, 
I understand that it is probably 4 to 5 months after an 
appeal is filed with the Cour~ of Appeals before it is 
actually submitted. It seems to me that there could either 
be more time for the court reporter to get the statement 
of facts ready after the appeal is perfected, or there could 
be a requirement that a notice to the court reporter and 
clerk be earlier than 90 days after judgment when a motion 
for new trial has been filed. 

Frankly, Jim, I don't guess I have a solution. However, 
"if you feel the court would be interested in trying to do. 
something about this, I would put more time into a possible 
solution. 

Very truly yours,· 

Douthitt 

FJD:lb 





LAW OFFICES 

SOULES. CLIFFE & REED 
800 MIlAM BUILDING. El\ST TRAVIS AT SOLEDAD 

SAN ANTONIO. TEXAS 78205 

STEPHA!',IIE A. BELBER (5121 224·9144 BI~Z BUILDI:-':C. SIXTH FLOOR 

lAMES R. CLIFFE 1001 TEXAS AT MAl"" 

ROBERT E. ETLlNGER HOUSTO,,". TEXAS 77002 

ROBERT D. REED (713) 224·6122 

SUSAN D. REED 
SUZANNE LANGFOR.D SANFORD 1605 SEVENTH STREET January 9, 1986 
HUGH L. SCOTT, JR. BAY CITY, TEXAS 77414 
SUSAN C. SHANK (409) 245'1122 
LUTHER H. SOULES 1/1 

WILLIAM A. BRANT. P. C. 
1605 SEVENTH STRE ET 
BAY CITY. TEXAS 77414 

ProfessorWilliamV. Dorsaneo, III (409) 245·1122 

Southern Methodi st University 
Dallas, Texas 75275 

Dear 	Bill: 

Enclosed are proposed changes to Rules 360, 363, 385a, 447, 
and 469 submitted by Jeremy Wicker. Please draft, in proper form 
for Committee consideration appropriate Rules changes for 
submission to the Committee and circulate them among your 
Standing Subcommi ttee members to secure their comments. 

I need your proposed Rules changes by February 15, 1986, to 
circulate to the entire Advisory Committee. 

As always, thank you for your keen attention to the business 
of the Advisory Committee. 

Very 	truly yours, 

///~/' . /-:,~L.-. -~ Luther / H. Soules III 
LHSIII:tk 
Enclosures 

cc: 	 Honorable James P. Wallace, 
Justice, Supreme Court of Texas 



Texas Tech University 
School of law 


Lubbock, Texas 79409-0Q04 ! (8061 742-3791 Faculty 742-3785 


October 14, 1985 

~~. Mic::ael T. Gal!a~her, ~sq. 
:isher, Gal!a~ter, Pe~rir. & Lewis 
70t:h 	Flc~~ 

lOCO 	 Lc.t::.sia:-:a 

Re: 	 Administration of Justice 
Cor.mittee, State Bar of 7exas 

Er.clcsec =.== !r,Y p!:'oposec ar.:encirnents to Rules 18a, 30, 72, 87, Ill, 112, 
113, 16:!., 163, :'~:a, 182., :68, :39a, 36C, 363, 385a, 447, 469, 483,.496, 499a, 
621a, 6:7, 696, ~~!, 746, 772, 806, 807, 808, 810 and 811. ~lso enclosed are 
su~~estec ar.e~C=.en~s to seve!:'al SUFreme Court orders that: accompany two other 
rules. 

T::e ·:=.s-: ;:-,=.:::=:':,:: 0: :,::ese ;·:roposed changes are necessitatec. oy the recent 
e::aco,e:::. C: :" ..12 :".e·~· codes -- ~:-:e Texas C-overnI:1ent: Cede and t:he 7e:.;:as Civil 
?rac~ice and ~==e~ies Code. Tte affect:ed :rules expressly refer te civil 
s':a':'.!tes :::I:at: ta·:e ::een :re:;:ea2.ec. C; supersec.ed by mese codes •. The other 
~ropcsed ~en~e:",:s a~cem::, o::ly co cure errors or-anomol~es in tr.e eXlsting 
rules. 

Please ade :::6S= prcpcsed ar.endrnents to the agenda ef the December meeting. 
~ am pre~a~ed :'0 =e~or:. on ~~ese proposals at mat meetin~. 

Eespectful:'y, 

5Z-~-;: c j{'>~~ 
~. Jeremy C. Wicker 

Professor of La~ 

CC : ~s. ;::'/e 1yr. .-.. ;'.\"e n t 
~r. ~u.±s~ ~". Scules, II! 
Jus~ice Ja=es ~. Wallace 

"An Equal OpportUnlly!",ffirmat;ve "'ct;on Inslitut;on" 

http:supersec.ed
http:re:;:ea2.ec
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Rule ... Filing Pleadings: Copy Delivered to All Parties or AttorneysU:•• 

\·tnenever any party files, or asks leave to file any pleading, 

plea, cr motion of any character which is not by law or by these rules 

required ~o be served upon the adverse party, he shall at the same 

tit::e either deliver or mail to the adverse party (cd:-3:-!,e~~~e~J or his 

[~~e~~: atto~ey[sJ of reccrd a copy of such pleading, plea or motion. 

7te at~or~ey or authorized representative of such attorney, shall 

cert:..:y -::0 the ccurt on the filed pleading in ....:ritinq O\'er his 

perso,-al signature, L~at he has complied with the provisions of this 

~le. :f ~~ere is more thar. one adverse party and the adverse parties 

are re?rese~ted by different attorneys, one copy of such pleading 

sha:l ~e celivered or nailed to each attor~ey represe~-::iog the adverse 

par,,::"es, ':::'''::: a :.:..:-:: 0: at::c::::-.eys associated in t..'1e case shall count as 

c:-,.e. ~:::~ ~cre :1:an fa::..!: cc;ies 0: any ;:eacinc;, p:'ea, or mO":icn shall 

be rec;:-..:i=e::: tc be :'.lr~:"shed 'Co adve!"se part:ies, ar.d if there be more 

tr,,,,,,"': fc:.:r acverse parties, four copies cf such pleading shall be 

ce:;:os:'': 'f::'~h the clerk cf court, and tte party filing thet'l, or asking 

leave ":C· file t..~e!:l, shall iniorn all ad':erse parties or their 

a":":cr~eys cf reccrd that such copies have been deposited with the 

copies ihall be delivered the clerk to the first four 

a??lica,-~s entitled the!"8to, and in such case no copies shall be 

requirEc :0 be nailec or celivered to -c:.e adverse parties or their 

a:-::.cr:1i::Ys by the attorr:ey thus riling tr.e pleadinc;. After a copy of a 

- 1 ­



pleading is. furnished to an attorney, he cannot require another copy 

of ~e s~e pleading to be furnished to him. 

CO~€r.t: ?he proposed amendment restores the rcle to the pre-1984 version. 

~~e curr€~~ ver5io~ is illogical in that it requires service of a pleading or 

~~ticn or. all parties only if it is not required by law or the rules to be 

ser.'-;c o~ ti::e ac.verse party.. I f a particular pleading or motion is required by 

i,::... 0:- ::.: !'"'~les to be served on the adverse party, then under the terr.lS of Rule 

,-ee~ r.ct te served on the nonadverse parties. It ~ould seeo that 

~c,-ac.ver5e par::!e! ~ould have at least as much interest if not more -- in a 

:::!.,,=a~!::c: or ::;c::::.o::. expressly required by law or rule to be served on the adverse 

'::2.::::':', '::'5 _ .::lea'~i:":g 0:: motion that is r:.ot requi::ed ;:0 be ser'led on an adverse 

.::a::-::: or 2.::::' .:;;ar::y.. The current versior. of tr-,e n:le is also troublesome in. that 

:~ ::~s~ ;=esc~~=es :te circ~s~cnce under whic~ a ~leadi~~ or ~o~ion must be 

ser:-::~ C:-. a::":' ,:;;.=.r::ie5, but t..:-.e remainder 0: t~e rule addresses s::;ecific 

p::cce~ura: csta::.':'", cf service cnly as reg-aras adverse parties. 

- 2 ­



Rule 16Sa. Dismissal for Want of Prosecution 

3. C~ulative Remedies... The same reinstatement procedure 

ar.c ti=e~able ~ [is] applicable to all dismissals fo~ want of 

F~osec~~ic~ includins cases which are dismissed pursuar.~ to ~~e 

cc~~~'s i~~e~e~t power, whether or not a motion to disniss has been 

file~. 

Cc==~~~: Gr~~~ical correctic~. 

- 3 ­



Rule 182a. Court· Shall Instruct Jury on Effect of Article 3716 

In tl:e cap-:::ion of the rule, delete "Article 3716" and substitute: 

CG~en~: ~r~icle 3716 ~as repealed; effective Sep~e~ber 1, 1983. The 

caF-:::ic~ c= ~e ~~le is ~enced ~c conform to Evidence Rule E01(b). 

- 4 ­



Rule 2390.. Notice of Default Judgment 

At C~ ~~ediately prior to the time an in~erlocutory or final 

default juc~ent is rendered, the party taking the s~e or his 

attorney shall certify to the clerk in writing the last know~ nailing 

address 0:: ::...":e party against whom the judgment is taken, which 

certi:icate shall be filed among the papers in the cause. I~ediately 

upc~ ::.e si~ir:c of G~e judgment, the clerk shall I!'lai~ by first-class 

mail :e-~~~-ee~ej notice thereof to the party agains~ whom ~,e 

jucs-=s:-.t ·....as ~er:c.erec at the address shown in 1:.be ce~-:i:icate, and 

,-ate ~e tact 0: such I!'lailing on the docket. The no~ice shall state 

t~e ~'~e~ a:.d style c: the case, the court in which ::...'e case is 

F€r:ci::g I -:'::2: !Joa=es of the parties in ".;hose favor ar:d aqainst: ~ihcm the 

:ucs-=e~t ~as ~e~ce~ec, and ~he date of the signing c: ::...~e jud~ent. 

Cocwe~t: ~~e proposed amendment conforI!'ls the rule to the :984 amen~~en-: to 

~ule JC6a, which ~e~~i~es notice by first-class mail. The last sentence of the 

rule is deletec :a confcrI!'l to the 1984 amendment to Rule 3060., which provides 

for up to a ~ir.e-:::y-do.y extension of the date on which the time period for 

F€rfectir.g c:, a~;eal begins to run, if the appellant proves he has failed to 

=eceive notice 0: ::...'e Judgment. 

- 5 ­



Rule 360. Appeal·by Writ of Error to Court of Appeals 

S. Cost bond or Substitute. At the time of filing the 

petition, or within six months provided by section 4, the appellant 

shall file with the clerk an apFeal bond, cash deposit in lieu of 

bonc, £E a£:idavit of inability to pay costs, [e~-a-~e"e~ee-e~-e~~ee:t 

~ ;~=£ec~icn. Tte writ of error is perfected when the 

~et~~ion ar.c DC~C or cash deposit i~ lieU 0: bond or affidavit 0: 

ina':::2.ity ::0 pay is :iled or a cc::tes~ is overruled [7-e!'-e-!':ee~ee-e~ 

---~----- ..-- .--­

Co~~e~~: ~te Froposec amen~~e:::: deletes the reference to a notice of 

a.ppeal, \o;hich hac r_ever been required in at: appeal by writ of error prior to "the 

:~8~ ~er:~en~s to ~he rules. Eased on tte last sentence of the cornr.ent to the 

1984 amend::!lent cf Rule 360, paragraph 8 -as il'.tended to state the provisions of 

~~e last sentence of Rule 363 in a shortened and modernized form, but with no 

ctar:~e i~ substance. The proposed arr.endoent also deletes the reference to a 

~ctica 0: appeal in paragraph 5. See also the comment to the proposed amendment 

::0 ?ule 3E3. 

- 6 ­
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Rule 363. Appeal [er-Wri~-ei-Errerl Perfected 

~nen a bond is required by law, the appeal is perfected when the 

bond, cash deposit or affidavit L~ lieu thereof has been filed or 

mace, or if affidavit is contested, whe~ the contest is overruled. 

"1:.en a bone for costs on appeal is not !:"equirec. by law, the appeal is 

f€rfectec when r.otice of appeal is made under the Frovisions of Rule 

356 (c) • [~~e-w~~~-e~-e~~e~-±~-ee~£ee~e~-w~e"-~~e-e~~~~~~ft-e~e-Be~e-e~ 

Cc=-=en~: ~~e 198~ a~en~.er.t to ?-ule 36C at~emptec to trar.s:er the 

3~C. 7~e prcposed amendment deletes the las~ sentence 0: 2~le 363, since that 

s~jec~ matter is covered in Rule 360. See also ~he co~~ent ~o the proposed 

a=er.~ent to R~le 360. 

- 7 ­



Rule 447. Execution on Failure to Pay Costs 

Dele::e "Rule 506" and substitute: 

Rule 507 

Cc=::er:::: :,\:1e seE -"as repealed ef:ective April 1,1984, and its subject 

- 8 ­



Rule 496. Briefs of Respondents and Others 

Briefs of the respondent or other party shall comply with the 

preVisions of ~~e rules prescribed for an application for writ of 

error and particularly with the provisions of Rule 469 [4~4] (b), (c), 

(e) I (f), (g) I and (h) [;--.f;t-ft-"e-.f-"t 1. 

Co~enc: The proposed amendcent deleces the erroneous reference to Rule 

~14 (re~~:sites cf briefs in the court of appeals) and subs~itutes Rule 469 

(re~~isi~es of application for writ of error to the Supre~ Court) i also, che 

references ~o s~di\':sions (j) ar.d (n) are deleced. 



-----------------

Supreme Court Order Relating to Preparation of Transcript (following Rule 376a) 

(g) 

The Clerk shall deliver the transcript to the appropriate Court 

of Appeals. 

(h) :~e iollowi~c indc~sement shall be made by ~,e Clerk on 

ce~~~fica~es for aff~rr~ance en notice ~der Rule 387(a): 

"Applied for by P.S. on the day of , A.D.----------.....--..... 

19 I a.":c delivered to ?S. on the 

, A.D. 19 .. and shall sign his name officially 

Co::::;ent: 'si.::ce the clerk of the trial court delivers the tr:=.r:.scrit::t 

di.rectly -::0 :'::e clerk cf ~e cour:: of apPeals, instead of -::0 the appellanr:., an 

i::ccrse~e:1t of :':'5 delivery to t.'e appellant is erroneous. Under Rule 387 (a), 

hOIo;e\'er, -::.:'le clerk 0: :..he trial court may be requested by the appellee to 

deliver certified ~cpies of the judgment and the appeal bor:.d or other document 

re~ired to perfect:. an appeal. 1:1 such event, the indorsement is required. 

- 10 ­



Supreme Court Order Relating to Rule 388a, originally issued February 1, 1950 

Delete "Rule 388-a" and substitute: 


Rule 388a 


Comment; ~inor textual change 

Supreme Couxt Crder Relat~g to Rule 388a, originally iss~ed April 1950 

Delet.e "Eule·4~3) and subst.itute: 


?ule ~42(aJ 


Cowment.: ~ule ~43 was repealed effective April 1, 1984, and the subject 

=at.ter tra.'1sierred to ?ule 442 (a) 

- 11 ­



Comment applicable to the remaining proposed amendments:, The following 

rules contain express references to various articles of the civil statutes that 

were repealed, effective September 1, 1985. The substance of these statutes 

have been ccdi:ied in either the Texas Government Code or the Texas Civil 

Practice and Remedies Code, bo~~ effective September 1, 1985. The amendments 

conform these ~les to the two new codes. Several rules also need to be amended 

to ccnfo~~ci the Texas Business and Commerce Code and the Texas Property Code. 

--_.--­

- 12 ­



Rule 18a. Recusal or Disqualification of Judges 

In subdivision (g), delete "Article 200a" and substitute: 


sections 74.034 and 74.035 of the Texas Gover~ent Code 


~ule 3C. Parties to Suits 

Delete "title cf the Revised Civil Statutes 0: Texas, 1925, dealing with 

3:'':ls a:.c Kates" and subst:itU1::e: 

':::'exas Business and Co;:runerce Code 

De:"e,:.e "~..rti.cles 1986 ar:d 1987 of such statutes" and sl~s1:i1:u1:e: 

sec':.':':::!: :'"7.001 of. the Texas Ci'lil ?ract:ice ar.d ?e:::ecies eoce 

- 13 ­



Rule 67. Determina'tion of Motion to Transfer 

In subdivision {a) of paragraph 2: 

Delete "Section 1" and substitute: 


sec:::'on 15_001 


De::'ete "Section 2" and subs1:itute: 

sec~:'c~s 15.C~1-15.017 

2e:!.e-:€: "Sect::ion 3 to ar,a substitute: 

sec-:~ons 15.031-15.0~0 

Deie':e "Su.::,sectio::s (a) and (b) of Section 4" and substitute: 

sec~::~s :5.C51 q~C 15.062 

De::'ete: tf~~-:icle 1995" and substitute: --_._-­
cl:e :exas Ch-il Practice and Eernedies Code 

i'.ule 	 Cita.1:ion by Publication in Actions Against Unkno\.TI Heirs or 

Stockholders of Defunct Corporations 

Delete ".:'.r1:. 2040 of the Re\'ised Civil Statutes of Texas, 1925 I" and 

sect::ion 17.004 of the Texas Civil Practice and Remedies Code 

http:Unkno\.TI


Rule 112. 	 Parties to Actions Against Unknown Owners or Claimants of Interest in 

Land 

Delete ";'c::s 1931, 42nd Leg., p. 369, ch. 216" and substitute: 


section i7.005 of the Texas Civil Practice and Renedies Code 


Rule 113. 	 Ci:a:ion =y Publication in Actions Against Unkr.cw~ Owners or 

Claica~:s of Interest in Land 

;:)ele,:::e "I': the plaintiff in an action authorizec uneer Act.s 1931, 42r:d 

7:.eg., p. 369, cn. 216" and subs-citute: 

s~its authorized by section 17.005 of :ne Texas Civil ?ractice and 

Re=e~:es Cede, the plaintiff, 

Rule 161. 	 1':1:ere So=.e Defendants Not Served 

Dele'::'.e ";'.r:. 2088 of the Texas Revised Civil Statutes" a::d substit,ute: 

"sec:ion 17.001 of the Texas Civil Practice anc Renedies Code" 

- 15 ­



Rule 163. Dismissal as to Parties Served, Etc. 

Delete ";;'rt. 2088 of the Revised Civil Statutes of Texas" and substitute: 

section 17.001 of the Texas Civil Practice and Remedies Code. 

~ule 180. Depositions in Foreign Jurisdictions 

In paragra?h 2, delete "Article 3746 of the Revised Civil Statutes of 

':'e:-:as" a"d su.:::stitute: 

sec~ion 20.001 of the Texas Civil Practice and Remedies Code 

Court Unab:e to Take I~~ediate Action 

Delete ";;'rticle 1219 of the Revised Civil Statutes, as amended" and 

substit"...l'::e: 

section 22.22C(b) of the Texas Gove~~ent Code 

- 16 ­



Rule 469. Requisites of Application 

In line 4 of subdivision (d), delete "Subdivision 2 of Article 172S" and 

substitute: 

subsec~~on Ca) (2) of section 22.001 of the Texas Gover~ent Code 

In lines 6 and 7 of subdivision (d), delete "subdivision 0: Ar;:icle 1728" 

aI'.G. subst:i,:ute: 

subsec~~o~ ot secticr. 22.001 of the Texas Govern=-en~ ecce 

In li:-,es e cDC 9 0: st:.bdivision (d), delete "Subcivisic:-:. 6 of .!.rt::'cl.e 1728" 

st:.:::sec'.:.:.o:: (a) (6) of section 22.001 0: the Texas Goverru:',e:::: eoce 

Rule 483. Orders 0:: A.?plication :or Writ of Error, Pet::' <;:io:: fer !·~a~.~r:\t.:s ~a.;=.'1~d=,.--== 

In t::e second paragraph, delete "subdivision 2 of Art. 1728 of ;:he Revised 

Civil Statctes c: :exas, as amended" and substitute: 

subsEc::ion (a) (2) of section 22.001 of the Texas Gover~~ent Code 

- 17 ­



Rule 499a. Direct Appeals 

In 1±e first paragraph, delete "Article 1738a" and substitute: 

section 22.001(c) of the Texas Government Code 

Rcle 621a. Discovery in Aid of Enforcement of Jud~ent 

Dele':e ";'..r'.:icle 3773, 'I.ri.T.S." and substitute: 

sec~:cn 3~.OOl of the Texas Civil Practice and Remedies Code 

c:J' J. -~~ Garn:'sh1::ent 

Dele:.: "s~division J of Article 4076 of the Revised Civil Statutes of 

Texas, C:.c. subst.itute: 

subsecticr. 3 of section 63.001 of the Texas Civil Practice and 

:.e:::.edies Code 

- 18 ­



Rule 696. Application for Writ of Sequestration and Order 

In the second paragraph, delete "Article 6840, Revised Civil Statutes" and 

substitute: 

sections 62.044 and 62.045 of the Texas Civil Practice and Remedies 

Code 

?ulE 741. Rec;'J.isites of Complaint 

Jelete u;'_rticles 3973, 3974 and 3975, Revised Ci·"il Statutes" and 

sci::s,::c:ut:e: 

secticr.s 24.001-24.004 of the ~exas Property Code 

Rule 746. Only Issue 

Delete "Articles 3973-3994, Revised Civil Statutes" and substitute: 

sections 24.001-24.008 of the Texas Property Code 

- 19 ­



Rule 772. Procedur~ 

Delete "Art. 6101 of the Revised Civil Statutes of Texas, 1925," and 

substitute: 

section 23.001 of the Texas Property Code 

?ule 806. Claim for !rr:prcverr:er;t:s 

Dele:.e ";"r:.;'cles 7393-7401, Revised Civil Statutes" and substitute: 

secr.ic!";s 22.021-22.024 of the Texas Property Ccce 

_n li::es :2 ar.e _, delete ";'.r:.icles ";393-7401, Revisec Civil Statutes" :me. 

s6stitute: 

sectior.s 22.021-22.C~2 of the Texas Property Code 

I.r. li::e 7, delete "Articles 7397-7399, Revised Civil Statutes" and 

substitute: 

sections 22.022 ami 22.023 of the Texas Property Code 

- 20 ­



Rule 80S. These Rules Shall Not Govern When 

Delete "Articles 7364-7401A, Revised Civil Statutes," and substitute: 

sect~ons 22.001-22.045 of the Texas Property Coce 

~ule 610. Requisites of Pleadings 

Delete ";.rticle 1975, Revised Civil Statutes," and substitute: 

sect~on 17.003 of the Texas Civil Practice and ?emecies Code 

3e:::-;:.::e :::' '::ub1:.cation in ;"ctions Under .;:.rticle 

lr: ::.e ca;::tio:-. delete "Article 1975" a.r:d substitut.e: 
----.- .._---­ --~----

section :7.CC3 of the Texas Civil Practice and Re~edies Ccde 

In li.::e J., delete "Article 1975, Revised Civil Statut:es" and subst:it:ute: 

sect::on 17.003 of the Texas Civil Practice and ~e=edies Code 

- 21 ­
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CONROE TEXAS '7101 

May 2, 1984 

Mr. Hubert Green 
Attorney at Law 
900 Alamo National Bldg. 
San Antonio, Texas 78205 

Re: Administration of Justice Committee 
.:7·Ria~t3·sR (Proposed) 
"i~~~it~~~ 

Dear Hubert: 

Please find enclosed proposed Rule 364a. 

As you can see there have been some changes made which were pre­
sented recently, and hopefully these changes will satisfy any 
objections made at our last meeting. 

I am. by copy of this letter, asking that Ms. Avant send a copy 
of this proposed Rule to the members of the c~mmittee. 

Sincerely, 

Guy E. Hopkins 

GE:H/blh 
encl. 
cc: 	 Evelyn .~vant 

State Bar of Texas 
Box 12467 
Capi~cl Station, 
Aust1n, 7exas 78711 

Luth"':'!" Soules 
J1;': F'rcnzer 
~ic:-.ael Hatchell 

.. 




(Proposed) RULE 364a 

STAY OF ENFORCEMENT OF JUDGMENT OR ORDER 
PENDING APPEAL 

I 

In lieu of a supersedeas bond provided for in Rule 364a, 
the court from which or to which an app~al is taken may 
order a stay of all or any portion of any proceedings to 
enforce the judgment or order appealed from pending on 
appeal upon further finding that the appeal is no~ 
frivolous, not taken for purposes of delay and that the 
interest of justice will be served by a stay. 

Either court may vacate, limit or modify the stay for 
good cause during the pendency of the"appeal. A motion to 
vacate, limit, or modify the stay shall be filed and 
determined in the court that last rendered any order 
concerning the stay subject to review by any higher 
court. 

Any order granting, limiting, or modifying a stay must 
provide sufficient conditions for the continuing security 
of the adverse party to preserve the status quo and the 
effectiveness of the judgment or order appealed from . 

• I 
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~ It. \ " 

TO: Chief Justice Pope 

FROM: C. Raymond Judice 

DATE: August 22. 1984 

RE: Proposed amend~ents to Rules of Civil Procedure. 

One of the proposed amendments to the Rules and Standards for the 
Court Reporters Certification Board would require that the court 
reporter insert in the certification of any deposition or court pro­
ceeding his or her certification number. date of expiration of current 
certification and his or· her business address. 

Presently, the Su't>re!l!e Court- Order Relating to the Pre't>a.ration 
of Statement- of Faets as found following Rule 377 of the Texas Rules 
of Civil Procedure doOnot require these matters to be inserted in 
such certification. 

Attached is a draft of a proposed amend~ent to this order which 
would insert these requirements in that order. 

OCA.:MEMPOP.21 
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PROPOSED AUENDMENT TO SU~REU£ COURT ORDER 

RELATI1m TO l1lE PREPARA'II.ON OF 


STATEHENTS OF FACTS 


Item (et of the Supreme Court Order Relating to the Preparatio'n of 
-\. Statements of Facts (Rule 377. 'I.R.C.P.) is amended to ,read as 

follows: 

,M ... .' 

Ce) The atatemect of facts ahall coctai~ the certificate .igced 
by the court reporter ~ .ubatacce a. follow.: 

"TllE STAn OF T!X.LSCOUlin OF __________ 

I, • • • • • • • • • • • .". , official court reporeer ~ and for 
the • • •• '. • • • • court of • • • • • • • • Coul1ty. St.ate of "Iu.aa. 
do hereby certify that the above and foregoicg co~taics & true _d 
correct transcriptio~ of. all the proceedings (or all proceedings 
directed by counsel to be ill.Cluded in the atatement of facts, aa the 
case may be), in the above styled aod DUmhered cau.e. all of vhicb. 
occurred ~ open court or in chambers and vere reported by me. 

I further certify that this transcription of the record. of the 
proceedings truly and correctly reflects the exhibits, if any. offered 
by the repsective parties. 

WITNESS =y hand this the • • • • day of •••• 19 • 

. . . . . . . . . 
CSignature ) 

Official Court R.eporter" 

. . . . . . . . . . 
(Typed or Printed Na=e of R.eporter) 

Certific~tion Number of R.eporter: . ...•••••• ­ ;'." ,.: 

Date of Expiration of Current Certification: ••••• 

!uaiueS5 Address: • • • • • 

• '!I • • • • • 

Telephone Humber: . . . 

•r 

http:PREPARA'II.ON
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.' ~;~/;I OFFICE OF COURT ADl\IINISTRATION 


t~~~Ij~ TEXAS JUDICIAL COUNCIL . 

______'(~9_1414 ColOl'3do, Suite 600' p.o. Box 12066 • Austin, Texas 73711 • 512/475-2421 ___________ 

' ­

~ " 

TO: Justice Jim Wallace 

FROM: C. Raymond Judice 

DATE: December 11, 1984 

RE: Proposed amendments to Rule 423, T.R.C.P. 

During the meeting of the Chief Justices of the Courts of Appeals 
on Friday, November 30, 1984, the assembled Chief Justices adopted a 
motion by Chief Justice Summers that the attached proposed amendments 
to Rule 423, T.R.C.P. be submitted for consideration by the Supreme 
Court. 

I was asked to forward it to you for consideration by the 
Advisory Committee. 

OCA:LETJIM.21 


http:OCA:LETJIM.21


.. 


'I 
SUGGESTED AMENDMENTS TO RULE 423, TEX. R. CIV. P. 

) 

Rule 423 Ar9un~nt. 

(a) Right to Argument. When a case ;s properly prepared for submission, 

any party who has filed briefs in accordance with the rules prescribed there­

for and who has made a timely request for oral argument under.(f) hereof may, 

upon the call of the case for submission, submit an oral argument: to the 

court. [€:j.~-&I"a-i-~H·~-a4Ft~+H"t-t-~el"--p-NFt~--H:·+H"t-t-~el"--pf"4~~-5'~ 

~~~~na}~~~-fH~~~~-t~~e~j 

(b) Unchanged. 

(c) Unchanged. 

(d) Time Allowed. In the argument of cases in the Court of Appeals, 

each side may be allowed thirty (30) minutes in the argument at the bar, with 

fifteen (15) minutes more in conclusion by the appellant. In cases involving 

difficult questions, the time allotted may be extended by the court, provided 

application is made before argument begins. The court may also align the 

parties for purposes of presenting ora.l argument. The Court may, in its 

discretion, shorten the time allowed for oral argument. 

Not more than two counsel on each side will be heard, except on 

leave of the court. 

Counsel for an amicus curiae shall not be permitted to argue except 

that an ami cus may share time allotted to one of the counsel vlho consents and 

with leave of the court obtained prior to argument. 

(e) Unchanged. 

(t)" A party to the apoeal desiring oral araument shall file a request 

therefor at the time he files his brief in the case. Failure of a party-.!£. 



file a recuest shall be deemed a waiver of his right to ~ral aroument in the. 

- case .. Although a party waives his right to oral argument under this rule, the 

\ 

Court of Appeals may nevertheless direct such party to aopear and submit oral 

aroument on the submission date of the case. 

The Court of Appeals mav, in its discretion, advance cases for 

submission without oral argument where oral aroument would not materially aid 

the Court in the determination of the issues of law and fact presented in ~he , . 

appeal. Notice of the submission date of cases without oral araument shall be 
t rl 

given by the Clerk in writing to all attorneys of record, anq to any party to 

the appeal not reoresented by counsel, at least twenty-one (21) days prior to 

the submission date. The date of the notice shall be deemed to be the date 

such notice is delivered into the custody of the United States Postal Services 

in a p~operly addressed post-paid wrapper (envelope). 

NOTE: Additions in text indicated by underline; deletions by [st~~~~J • 
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"V\rILLIAM W. KILGARLIN 
JUSTICE 


THE SUPREME COURT OF TEXAS 


P. O. BOX 12248 August 20, 1985 CAPITOL STATION 
AUSTIN, TEXAS 78711 

(512) 475·2548 

Mr. Luther H. Soules, III 
Soules, Cliffe & Reed 
800 Milam Building 
San Antonio, Texas 78205 

Dear Luke: 

Enclosed is a copy of my letter in reply to Jim 
Kronzer's protest that the supreme court is not 
ordering published Rule 452 opinions from the courts 
of appeals in those cases in which the supreme court 
grants writ and writes. I think Jim has a valid 
concern, and I personally would appreciate an expression 
of opinion from the Advisory Committee on the subject. 

Likewise, I enclose a copy of an article I am \ 

submitting to the Texas Bar Journal in regards to 
problems with the unidentified expert witness. please 
read the conclusion in which I recommend that Rule 
215-5 be amended to include certain language. I 
would like for you to present my proposal to the 
Advisory Committee. 

/' 

~illiam w. Kilgarlin 

WWK;sm 

Encl. 



"\'ILLIAl\l "\V. KILGAULIN 
JUSTICE 

THE SUPREME COURT OF TEXAS 

P. O. BOX 12248 
August 20, 1985 CAPITOL STATION 

AUSTIN. TEXAS 78711 

(512) 475·2548 

Mr. W. James Kronzer 
1001 Texas Avenue 
Suite 1030 
Houston, Texas 77002 

Dear Jim: 

Thank you for your letter of August 12, 1985. It 
raises a very valid point about which this court has 
never reached agreement. 

When I came on the court, we ro~tinely ordered 
previously unpublished court of appeals' opinions 
printed anytime we granted writ in the case. Then, 
one day in discussion, one of the judges pointed out 
that in his view the court of appeals' opinion was 
not worth publishing, as it added nothing to the law. 
Accordingly, we issued our opinion without 9rdering 
the appeals court opinion published. 

Since that time, we have been inconsistent in 

ordering opinions published when we have written in 

cases. 


Of equal concern is that sometimes courts of 

appeals originally order their opinions not published, 

then we n.r.e. 'the case, and subsequently the court 

of appeals orders the opinion to be. published. I do 

not mean· to say that we treat differently cases with 

published opinions from those with unpublished opinions, 

but sometimes we might well write an n.r.e. per curiam 

if we knew that the appeals court opinion was going 

to be published. 


In Woods v. Crane Carrier Corp., the El Paso 

Court of Appeals decided-the-case-on the bas is that 

it was not erroneous to fail to give an instruction 

in conjunction with an issue vlhen that instruction 

appeared later in the charge in connection with 

another issue. I do not a<Jeee with the position of 

the El Paso court, as you. can pt-obably ga ther from my- opinion. However, the El Paso court totally missed 



Mr. W. James K~onzer 
August 20, 1985 
Pag!? Two 

the fact that the requested instruction had been 
dictated in conjunction with 6bjections to the charge. 
As we were affirming the judgment of the E1 Paso 
court,- I did not wish to give weight to what I 
considered to be an incorrect position by having the 
E1 Paso court opinion published. Tovar is a different 
matter. It followed close on the heels of Redinger 
v. Living, Inc. and was clearly controlled 6y that 
case. In my opinion, there was no need to publish 
the A.rnarillo court's writing in Tovar. 

I do agree with you that this matter is of 
significant validity, and I personally would appreciate 
a recommendation from the Advisory Committee. There­
fore, I am sending a copy of this letter to Luke 
Soules. 

Sincerely, 

William W. Kilgar1in 

Wi-IK: sm 

cc: Luther H. Soules, III 

-
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THE SCPREME COURT OF TEXAS CLERKCHIEF JUSTICE 
MARY M. WAKEFIELDJOHN L. HILL 	 P.O. BOX 122,,/1 CAPITOLSTATION 

AUSTIN, TEXAS 78711 EXECUTIVE ASST. 


SEARS McGEE 

JUSTICES 

WILLIAM L. WILLIS 


ROBERT M. CAMPBELL 

FRANKLIN S. SPEARS 
 ADMINISTRATIVE ASST. 

MARY ANN DEFIBAUGH 

JAMES P. WALLACE 
'TED Z. ROBERTSON 
WILLIAM W. KILGARLIN 
RAt'L A. GONZALEZ 

CL. RAY 

July 9, 1985 

Mr. Luther H. Soules, III, Chairman 

Supreme Court Advisory Committee 

Soules & Cliffe 

1235 Milam Building 

San Antonio, TX 78205 


Re: Tex. R. Civ P. 216, 439, 440, 441 

Dear Luke: 

Enclosed is a memo from Judge Robertson supporting 

deletion of Rules 439, 440 and 441. His suggestion is 

that all remittiturs should be eliminated. 


The Firsi Court in Houston recently handed down an 

unpublished opinion in First State Bank of Bellaire v. 

C. H. Adams, a copy of which is enclosed. To avoid the 

problem in the futur~, I suggest that Rule 216 be amended 

to require both a jury fee and a request for jury not less 

than ten days before trial. 


Sincerely, 

/C7}~t
J-cames P. Wallace 
tJ"ustice 

J PW: fw 

Enclosure 

cc: 	 t~r. Michael T. Gallagher, Chairman 


Administration of Justice Committee 

Fisher, Gallagher, Perrin & Lewis 

2600 Two Houston Center 

Houston, TX 77010 
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MEMORANDUM 


TO Judge Wallace 
FROM: Judge Robertson ~ 
DATE: July 8, 1985 ~ 

RE Supreme Court Advisory Committee 

It is suggested that the Supreme Court Advisory Committee 

consider deleting and/or abolishing Rules 439, 440 and 441 of the 

Texas Rules of Civil Procedure. 
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OF TEXAS 


APR 10 i985 
OPINION 

MARY ~,,'\. WAKEFIELD, Clerk .C 

By____----------Depu~ 

C.H. ADAMS, APPELLANT 


NO. 01-84-0536-CV VS. 


FIRST STATE BANK OF BELLAIRE, APPELLEE 


On Appeal from the 189th Judicial District Court 

of Harris County, Texas 


Trial Court Cause No. 78-8109 


The appellant, C.B. Adams, brought this suit for 

damages alleging an illegal offset by the appellee, First State 

Bank of Bellaire, against funds that Tri-State Oil and Gas, Inc. 

had on deposit with the bank. The appellant was a shareholder of 

Tri-State Oil and Gas, Inc. and, as its successor in interest, 

intervened in the suit. The tr ial court granted a summ~ry 

. 
judgment for the appellee, and the appeliant now asserts three 

. points of error on appeal-. He alleges that the trial court based 

its judgment on issues not exp~essly set out in the appellant's 

motion for summary judgment; that the four-year statute of 

"lImitations is appl icab1e to his' cause "of action, not the two­
, 

year statute of limitations; and he asserts that the.doctrines of 

res judicata and estoppel prevent a recovery by the appellee. 

Tri-State',~ relationship with the appellee was as a 

depositor and a borrower. It maintained four bank accounts with 

the appellee, and on January 16, 1976, borrowed $100,000 from 

appellee. The loan was evidenced by a note which was secured by 

warehouse receipts. On February 20,1976, 'Tri-state borrowed 

another $30,000 from the appellee, executed a second note and 

secured that note by an assignment of oil leases. 

On March 1, 1976, the State of Texas filed suit 

against Tri-State and some of its officers and stockholders, 

alleging irregularities ,in Tri-State's operations and prayed for 

a receiver to be appointed. The state court, after an ex parte 

hearing, granted the state's request and appointee a receiver. 



On Harch 3, 1976, because of an article in a Houston 

newspaper concerning the state's activities against Tri-State, 

the appellee became aware of the state court action. Although 

the appellant's notes had not matured, the appellee declared 
, 

itself to be insecure, and offset $102,000 of the appellant's, 

deposits agains~ the $100,000 note. Thereafter, numerous checks 

which Tri-State had issued were-.dishonored by the bo.nk. 

Unknown to the appellee, on March 1, 1976, Tri-State 

had filed with the Federal Bankruptcy Court a petition unoer 

Chapter XI of the Feaeral Bankruptcy Act, seeking an arrangement 

to payoff and satisfy the debts it owed to its creditors. The 

appellee became aware of the bankruptcy action about two or three 

.- '. days after it was filed • 

On March 31, 1976, the bankruptcy court entered its ., 
- J order appointing a receiver and' authorizing the' receiver to 

, , 
operate the business and manage the property of Tri-State until 

further order of that court. The bankruptcy court also ordered 

.the appellee to set up a special trust account and place the 

$102,000, which it had offset against Tri-state's note, in that 

account. Funds could not be withdrawn except by order of the 
-­

~. .ban~ruptcy court. The appellee proteste4 the setting up of this 

special account and appealed to the Federal District Court. 

On appeal, the district court reversed the judgment of 

the bankruptcy court. That order also noted that the appellant 

had reached an arrangement with its creditors, that the 'issue of 

the special trust account was then moot, and dismissed the 

( 
. 

') 
~ 

appeal. The appellant then appealed to the 5th Circuit Court of 

Appeals, which dismissed that appeal as being moot. 

The appellants filed the present lawsuit on March 2, 

1978. The trial court's aocket sheet reflects that the appellee 

filed two motions 'for summary judgment which were deniea. In May 

of 1983, the case was certified as being ready for trial, was 

placed on the non-jury cocket of the civil district courts of 

Harris County, Texas, and in April of 1984, the case was assigned 

to trial in another district court. 

After briefly discussing the issues of the case with 



the attorneys, the trial judge stated as follows: 


The court, as a matter of judicial economy, 

is going to reconsider the defendant's 

motions for summary judgment and the 

Plaintiff's responses to them and all of the 

attachments, affidavits. and documents 
furnished with them. 

The pa rti es appa rently acq ui esced in this proceaur e 

beca use no obj ections were made, and the court's action is not 

raised .as a point of error on appeal. 

After the court made its announcement, the parties 

presentea their marked exhibits to the court. The parties also 

made several stipulations to the court. After a discussion 

between the court and the attorneys, the court announced its 

rul ing. 

Although the court's reasons for granting the summary 

'\. judgment are not shown on the face of its fi~al judgment, the 
-.J 

record made at the summary judgment hearing reveals that the 

court stated its reasons as follows: 

My "holding is that in any event the checks 
were presented after the fili:ng and the 
property not then being the property of the 
drawer but the property of the esta te of the 
bankrupt, they were lawfully dishonored. 

The appellantl s complaint in its first point of error 

is 'that the trial court erred in gran"tirlga summary judgment on 

issues that were not expressly set out in a motion,. answer, or 

any 6ther response. " 

The appell"~e' s amenaed motion for summary judgment 

sta tea that' the appellee was enti tled to a summary judgment 

as there was no genuine issue of mater ial fact ana no disputed 

"'\ 	 issue of fact in the instant case: 1(1) because appellee had 

fully complied with the orders of the court '(bankruptcy court) i 

and, (2) that the appellant IS ca use of action was barred by the 

Texas two-year statut~ of limitations. ~ Tex. Rev. eiv. 

Stat. Ann. art. 5526 (Vernon Supp. 1985). 

It is manifest that the trial court's judgment was not 

based upon the two grounds set forth· in the appellee's motion for 

"S\.lffiinary judgment. However, the appellee contends that al though 

the question of lawful dishonor was not raised in its written 

itoticn for summary judgment, the parties orally agreed at the 
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SUffi:7la:y judgment hearing to consider the question of the 

dishonoring of the checks. He have reviewed the record made at 

the summary judgment hearing, and we find nothing in that record 

to substantiate the appel1ant ' s contention . 
. 

Texas Rules of Civi1,procedure 166-A(c) requires that a 

moti on for summ.ary judgment must state the specif ic grounds 

ther ef or. I f the tr i a1 co ur t finds ther e is no genuine issue as 

to any material fact and a party is entitled to judgment as a 

matter of law on the issues exoressly set out in the motion or 

in the answer or other response, the court must then render 

summary judgment for the moving party. ~ity of Houston Y, Cleac 

Creek Basin Authoritv, 589 S.W.2d 671 (Tex. 1979). 

Thus, since the basis of the trial court1s judgment was 

not on ei ther of the two grounds expressly set forth in the 
~, 

appellee's motion for summary judgment, the basis for its 

judgment must be contained in appellant s response or answer tot 

the motion, or the judgment cannot stand. Tex. R. Civ. P•. 

166A(c). 

The appe11ant ' s response and answer to appellee's 

amended motion for summary judgment ini~ia11y reiterates the 

,'fact's set forth in its petition. It then., asserts the defenses of 

res judicata, estoppel, and asserts that the four-year statute of 

limitations is applicable, not the two-year statute. These 

defenses do not raise the issue of the bankruptcy court having 

the appellant's deposits in custodia leeis at the time the 

appelle-e made its offset against the appellant's accounts, which 

was the basis of the trial court's summary judgment. 
,

j We find that the summary judgment granted by the trial 

court was not based on issues expressly presented to it by 

wri tten motion, answer or other response. rle hold that such 
. 

action is prohibited by Rule l66-A(c), and sustain the 

appellant's first point of error. 

We also hold that the record would not support a 

summary judgment on the grounds asserted by the appellee in its 

motion for summary judgment. The appellee asserts that the two-, 

year statute of limitations bars a recovery by the apFellant• 

• 




hs heretofore stated, the parties agreed that the checks which 

were dishonored were dishonored after March 4, 1976. The docket 

sheet reflects that this law suit was filed on March 2, 1978. 

Thus, the present suit was filed within the ~wo-year statute. 

The appellee's se cond ba si s for summary j ucgment was 

that it had fully complied with all the orders of the bankruptcy 

court and accordingly had the legal right to dishonor the Tri-

State checks. The record indicates that the first order of the 

bankruptcy court was dated March 31, 1976. The appellant intro­

duced into evidence approximately seventy checks that were 

dishonored by the appellee after March 4, 1976. Because of the 

numerous stamped endorsements on the back of each of the checks, 

we cannot ascertain how many of the checks were dishonored 

between the dates of March 4 and March 31. We assume, as the 
"~Ir appellee asserts, that it did follow all the bankruptcy court's 

orders, but the issue, as we understand it, is whether the 

a,ppellee wrongfully offset Tri-State's debts prior to th'e 

.bankruptcy court accepting jurisdiction over the assets and 

liabiities of Tri-State. This issue requires a legal de­

termination of when the bankruptcy court's jurisdiction attached. 

·"Italso requires a fact~al ,determinatign of when the appellee 

became aware of the bankruptcy action and whether it applied the 

offset before or after it became aware of the bankruptcy action. 

Also, there is the issue of whether the appellee ~as justified in 

making the offset when all of its loans were secured by 

collateral which it had deemed adequate just a few weeks before 

it declared itself insecure and applied the offset. Fur ther, 

there is the issue of what checks were dishonored and when the 

dishonor occur red. Since ther e were fact ual issues to be de­

termined, appellee was not entitled to a sum~ary judgment on the 

basis it had complied with the bankr~ptcy court's orders. 

We do not reach the issue of whether the trial was 

correct in its holding that Tri-State's bank accounts were in 

.£.!..lst6dia legis at the time its checks were dishonored by 

appellee. The reason fer this is that the issue was not raised 



in the party's pleadings in the sC~Gary JUGgment p~oceeainss. 

The j udsment of the tr i al co ur t is r eve r sea and thi s - cause of action is remanded to the trial court. 

lsI . JACK SMITH 

'Jack Smith 
Associate Justice 

Associate Justices Bass and Levy sitting. 

No Publication. Tex. R. eiv. P. 452. 
f 
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,\YILLIAM W. KILGARLIN 
JUSTICE 

THE SUPREME COURT OF TEXAS 

P. O. BOX 12248 August 20, 1985 CAPITOL STATION 
AUSTIN, TeXAS 78711 

(512) 475·2548 

Mr. Luther H. Soules, III 

Soules, Cliffe & Reed 

800 Milam Building 

San Antonio, Texas 78205 


Dear Luke,: 

Enclosed is a copy of my letter in reply to Jim 

Kronzer's protest that the supreme court is not 

ordering published Rule 452 opinions from the courts 

of appeals in those cases in which the supreme court 


__-- grants wr i t and wr i tes. I th ink Jim has a val id 
concern, and I personally would appreciate an expression 
of opinion from the Advisory Committee on the subject. 

Likewise, I enclose a copy of an article I am \. 

submitting to the Texas Bar Journal in regards to 
problems with the unidentified expert witness. Please 
read the conclusion in which I recommend that Rule 
215-5 be amended to include certain language. I 
would like for you to present my proposal to the 
Advisory Committee. . 

'4illiam w. Kilgarlin 

WWK:sm 

Encl. 
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·\'~·lLLIAl\I ",v. KILGAULIN 
JUSTICE 

THE SUPREME COURT OF TEXAS 

P. O. BOX 12248 August 20, 1985 CAPITOL STATION 
AUSTIN. TEXAS 78711 

(512) 475·2548 

Mr. W. James Kronzer 
1001 Texas Avenue 
Suite 1030 
Houston, Texas 77002 

Dear Jim: 

Thank you for your letter of August 12, 1985. It 
raises a very valid point about which this court has 
never reached agreement. 

~'lhen I came on the court, we routinely ordered 
previously unpublished court of appeals' opinions 
printed anytime we granted writ in the case. Then, 
one day in discussion, one of the judges pointed out 
that in his view the court of appeals' opinion was 
not worth publishing, as it added nothing to the law. 
Accordingly, we issued our opinion without ordering 
the appeals court opinion published. 

Since that time, we have been inconsistent in 
ordering opinions published when we have written in 
cases. 

Of equal concern is that sometimes courts of 

appeals originally order their opinions not published, 

then we n.r.e. the case, and subsequently the court 

of appeals orders the opinion to be published. I do 

not mean to say that we treat differently cases with 

published opinions from those with unpublished opinions, 

but sometimes we might well write an n.r.e. per curiam 

if we knew that the·appeals court opinion was going 

to be published. . 


In Woods v. Crane Carrier Corp., the El Paso 

Court of Appeals decided-the-cas-e--on the basis that 

it was not erroneous to fail to give an instruction 

in conjunction with an issue when that instruction 

appeared later in the charge in connection with 

another issue. I do not agree with the position of 

the El Paso court, as you. can probably gather from my 

opinion. Hmlever t the El Paso court totally missed 




----------------------------------------------------

..... ""~. 	 Mr. W. James K~onzer 
August 20, 1985 
pa'3e Two 

the fact that the requested instruction had been 
dictated in conjunction with 6bjections to the charge. 
As we were affirming the judgment of the El Paso 
court, I did not wish to give weight to what I 
considered to be an incorrect position by having the 
El Paso court opinion published. Tovar is a different 
matter. It followed close on the heels of Redinger 
v. Living, Inc. and was clearly controlled by that 
case. In my opinion, there was no need to publish 
the Amarillo court's writing in Tovar. 

I do agree with you that this matter is of 
significant validity, and I personally would appreciate 
a recommendation from the Advisory Committee. There­
fore, I am sending a copy of this letter to Luke 
Soules. 

Sincerely, 

William W. Kilgarlin 

W~vK: sm 

cc: Luther H. 	 Soules, III 



., 
." 

WHAT TO DO WITH THE UNIDENTIFIED EXPERT? 


William W. Ki1gar1in 
Justice 
The Supreme Court of Texas 
August 20, 1985 

-

.' 



1 

WHAT TO DO WITH THE UNIDENTIFIED EXPERT?l 

On the last day before summer recess, the Supreme Court of 

Texas ~ranted writ in Yeldell v. Holiday Hills Retirement and 

Nursing Center, Inc.,2 and sCheduled oral argument in November. 

Hopefully, when we write in that case, the court will lay down 

guidelines that will aid trial judges in deciding when to allow 

the testimony of an expert witness or person having knowledge of 

relevant facts 3 not identified in response to interrogatories. 

Guidelines are needed because in the years following Werner v. 

Miller,4 an inconsistent body of law has developed as to when to 

permit such testimony. 

This article will examine the problems encountered with 

unidentified witnesses. 5 Specifically, case law both before and 

after the 1981 amendments to the Rules of Civil Procedure will be 

-dipcussed. This discussion should demonstrate that there is no 

consistent standard used by appellate courts in allowing or refusing 

testimony. Finally, a suggestion for problem solving in this area 

will be proposed. 

I.. HISTORY OF RULE 215-5 

The current provision, Tex. R. Civ. P. 215-5, allows for the 

exclusion of unidentified,witnesses' testimony "unless the trial 

court finds that good cause sufficient to require admission 

exists."6 This rule, effective since April 1, 1984, is virtually 

the same as -former Rule 168(7),7 with the exception that the 

current rule requires identification at least thirty days prior 

to trial, whereas the former rule had a fourteen-day requirement. 
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For this reason, all cases involving testimony of unidentified 

witnesses arising since January 1, 1981, may be treated similarly. 

Prior to the 1981 rules amendment, Tex. R. Civ. P. 168 8 only 

provided that "[a] party may be required in his answers to identify 

e~ch person whom he expects to call as an expert witness at the 

trial and to state the subject matter concerning which the expert 

iS,expected to testify." Supplementing interrogatory answers was 

not required under the pre-1981 rule unless there was an agreement 

by the parties to supplement, a court order requiring supplementa­

tion, or service of new interrogatories requesting supplementation. 

While it is true that under the pre-1981 rules, with persis­

tent effort it was possible for a party to discover identities of 

expert witnesses and other persons having knowledge of relev~nt 

facts, there was no provision which required the revealing of 

witness information a designated number of days prior to trial • 
. 

Further, prior to Lewis v. I.11inois Employers Insurance Co., 9 it 

generally had been held that answers to interrogatories could be 

obtained only by first securing an order compelling them. Thus, 

acquiring the identities of experts was a cumbersome task at 

best. 

II. PRE-1981 CASE LAW 

In Werner v. Miller;lO a method requiring identification of 

expert witnesses was utilized by the late George Miller, then a 

Harris County district judge. Judge Miller had pending before 

him a products liability suit in which plaintiff Werner sought an 

: 
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order compelling International Harvester Company to answer certain 

interrogatories. These questions included a request for identifica­

tion of expert witnesses. International Harvester had likewise 

sought-the identity of Werner's experts. Judge Miller sustained 

International Harvester's objections to Werner's interrogatories. 

Contemporaneously, he granted International Harvester's motion for 

designation of experts. Utilizing Harris County local rules then 

in effect, which permitted the setting of cases on request by attor­

neys, Judge Miller ordered that the party setting the case for 

trial designate thirty days prior to filing his setting request 

such experts he intended to call to testify. Two days after 

receiving the designation, the other party was required to desig­

nate its expert witnesses. The order culminated with the language 

tI[e)xperts not designated as provided by this Order shall not be 

allowed to testify."ll Werner sought mandamus against Judge 

-Miller, arguing that he should not be forced to wait thirty days 

prior to a trial setting request before obtaining a list of 

International Harvester's expert witnesses. Although ~ranting 

leave to file, the supreme court denied the mandamus, finding that 

Judge Miller had not abused his discretion in sustaining International 

Harvester's objections to Ronald Werner's interrogatories. 

The court's opinion ,in Werner v. Miller was barely off the 


printing presses when the Supreme Court Advisory Committee convened 


on May 4, 1979, to consider amendments to the discovery rules. 


The minutes, which consist of recorded comments of the members of 


the Advisory Committee, demonstrate that there was considerable con­


cern for the need to end gamesmanship as to designating witnesses. 12 
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Many members argued for a rule that would allow ample time prior 

to trial for deposing witnesses. 

Another supreme court case interpreting the pre-198l Rule 168 

was Smithson v. Cessna Aircraft Co •• 13 Because a trial court 

ruling applied New Mexico law to future loss of earnings in a 

wrongful death action, Mrs. Smithson changed her strategy in 

mid-trial and opted to call a previously unidentified commercial 

airline pilot to testify as to her husband's potential earnings 

had he pursued a flying career. The trial court postponed the 

trial over a weekend in order to allow Cessna to depose the 

pilot, and then allowed the deposition into evidence. The court .­
of appeals reversed the judgment for Mrs. Smithson, saying that 

the trial court had abused its discretion in permitting the 

deposition testimony. Although approving of the delay in the 

trial to allow Cessna to depose the pilot, the court of appeals 
. 

held that was not enough -- that Cessna also needed an opportunity 

to verify the testimony respecting the qualifications and salary 

levels of commercial pilots. 14 The supreme court reversed the 

court of appeals, pointing out that Cessna had failed to request 

a lengthier postponement of the trial, or a continuance. 1S 

III. POST-198l CASE LAW 

Although the 1981 addition of the good cause language to Rule 

168 was designed to remove ambiguities in interpretation of the 

rule, in fact it has not achieved its purpose. Already, as this 

survey of twelve decisions indicates, trial courts have been 

affirmed when they allowed testimony; reversed·when they allowed' 
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testimonYiaffirmed when they refused testimony; and, reversed 

for refusing testimony. While such decisions can be easily 

categorized as "allowance" and "rejection," the standards used to 

reach those holdings -- when standards are mentioned in the 

opinions -- are less susceptible to labeling. The standards are 

remarkably inconsistent. 

A. Case Law Allowing Testimony 

The first case to be decided under 'the 1981 rule was National 

surety Corp. v. Rushing,16 a worker's compensation case. Rushing 

had failed to identify any doctors who might appear in his behalf, 

answering the interrogatory "(tJhis has not been determined." 

During voir dire examination, Rushing queried the veniremen as to 

. 	 their knowledge of a chiropractor, Dr. Elliott. Immediately, 

National Surety objected to Dr. Elliott being permitted to testify. 

The trial court offered the compensation carrier a recess to 
. 

depose the w.itness. National Surety declined the court's offer 

and made no other motion. The trial court thereupon overruled 

National Surety's objection and found good and sufficient cause 

for allowing Dr. Elliott's testimony. The court of appeals 

affirmed the trial court judgment for Rushing, stating: "We' 

invoke' the well-established rule that the failure to comply with 

the discovery rules is directed to the sound discretion of the 

trial court whose action can be set aside only upon a showing of 

clear abuse of discretion."17 The court of appeals emphasized 

"(algain, we note that defendant did not seek a continuance of 

the case and there is no indication in the record that such relief ........ 

would have been denied if sought. nlB 



6 


In another worker's compensation case, Texas Employers' 

Insurance Association v. Webb,l9 Webb's response to requests to 

name her testifying experts was that she did not know at the 

time. However, she did name, in response to another interrogatory, 

that she had been treated by a Dr. Stockton. Texas Employers' 

deposed Dr. Stockton and secured his records. At trial, when 

Webb sought to call Dr. Stockton as a witness, Texas Employers' 

objected. Its objection was overruled and Dr. Stockton was 

permitted to testify. In affirming the judgment for Webb, the 

court of appeals said U[i]n such situation the testimony of Dr. 

Stockton could not constitute a surprise to defendant and we 

think the trial court authorized to find that good cause sufficient 

to admit his testimony existed, and authorized to overrule defen­

dant's objection.,,20 In its application for writ of error to the 

supreme court, Texas Employers' complained that the court of 

appeals had placed a burden on the insurance carrier to show 

surprise, which was not authorized by the rules. The supreme 

court refused the application for writ of error, with the notation 

"no reversible errQr." However, it should be noted that the 

position of Texas Employers' that it had no burden to show surprise 

in order to prevent the testimony is undoubtedly correct. The 

fact that Texas Employers: had deposed Dr. Stockton and was 

therefore cognizant of what his testimony was likely to be, 

probably constituted the basis of good cause for the trial court1s 

admitting the testimony, although this does not appear of record. 

Another case turning on the no clear abus~ of discretion,-. 
standard was Harris County, Texas v. Jenkins. 2l In that case, 

.' 
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Jenkins had'sued the county because it withheld medication from 

him while he was incarcerated in the county jail. He had identified 

a Dr. Ratinov as the expert witness he intended to call, but had 

failed-to reveal, in response to a proper interrogatory, that 

videotapes related to the lawsuit existed and would be used in 

connection with Dr. Ratinov's testimony. The court of appeals 

affirmed the judgment for Jenkins, holding that supplementation 

of a party's answers to interrogatories was permitted within 

fourteen days of trial, but only if the trial judge believed that 

good cause for such supplementation existed. The court said that 

it was unable to say that the trial court abused its discretion 

by allowing the videotape, into evidence. 

Supplementation of interrogatories was also the subject of 

Texas Employers' Insurance Association v. Garza. 22 In that case, 

Texas Employers' had served interrogatories upon Garza, a worker's 

cdmpensation claimant, requesting the identity of testifying 

experts. The interrogatories had been submitted on October 8, 

1982. On September 29, 1983, four days prior to the beginning 

of trial, Garza responded by identifying Dr. W. E. Foster as a 

tes~ifying expert. Over objection, the trial court allowed Dr. 

Foster 'to testify. In affirming the trial court judgment, the 

court of appeals stated that under Rule 168, the trial judge had 

the authority to grant leave for late filing of answers to inter­

rogatories. The court also observed that Rule 168 applied only 

in instances where there was no pre-trial notice of the prospective 

expert witness. The court of appeals reasoned that in such situa­
'­

tions where the trial court grants leave for late supplementation, 
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then the trial court is not bound to find good cause before 

allowing the testimony. Although finding fino reversible error,fI 

the supreme court, in a per curiam opinion, disapproved of the 

twofold rationale of the court of appeals. Therefore, it can be 

concluded that prior to allowing testimony of any witness named 

within what was then fourteen days, and now thirty days, in advance 

of trial, there must be good cause found by the trial court. 

Another court of appeals opinion introducing the element of 

surprise and harm in conjunction with allowing the testimony of a 

previously unidentified expert witness was Doyle v. Members 

Mutual Insurance Co.,23 a case involving a suit on a fire insurance 

policy. Doyle's attorney was permitted to testify as to the 

reasonableness and necessity of his fees even though he had nGt 

- previously been named in response to interrogatories as an expert 

witness. The court of appeals stated that because Doyle had 

pleaded for attorney's fees, the court could not see how Members 

Mutual could be either harmed or surprised. 

The court of appeals concluded that allowing the testimony 

was an exercise of discretion by the trial court and could only 

be set aside upon a showing of a clear abuse thereof. There had 

been a similar holding in another case involving recovery of 

attorney's fees in Allied Finance Co. v. Garza 24 and was relied 

upon by the court of appeals in Doyle as authority. BothMembers 

Mutual and Doyle filed applications for writ of error. 

As previously observed in connection with Texas Emplovers' 
~ 

Insurance Association v. Webb,25 there should be no burden upon 

" 
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the party opposing the testimony of the unidentified witness to 

show harm or surpri~e. The burden is on the offeror to show that 

he has good cause for allowing the testimony in spite of his 

failure to identify the witness. Nevertheless, the supreme court 

refused both applications for writ of error with the notation "no 

reversible error." While the court does not give reasons for its 

re~usals of applications, as in Webb, the court in Doyle could 

have concluded from the record that under an abuse of discretion 

test, good cause existed to allow the testimony. It will be 

noted that the court of appeals' opinion observes that attorney's 

fees had been pled for and that Members Mutual was knowledgeable 

that Doyle's attorney had done considerable work on the case. 26 

One last case which would have allowed testimony is Holiday 

Hills Retirement and Nursing Center, Inc. v. Yeldell. 27 Yeldell 

had sued her employer for damages for an on-job injury because 

the center was not a subscriber to worker's compensation. In 

interrogatories served on the nursing home, Yeldell had inquired 

of the identity of anyone having personal knowledge of the facts 

of the case. A co~worker, Shirley Scroggins, was not listed in 

the, response to the interrogatories, nor was she listed in a 

supplemental response. The fact situation in this case is not 

unlike that of Texas Empluyers' Insurance Association v. Webb. 

Although Scroggins' name had not been listed in response to 

interrogatories, there was evidence that Yeldell's attorney knew 

of Scroggins' .existence and at one time asked to take her deposi­

tion. When the nursing home sought to call Scroggins to testify 

that Yeldell's injuries were solely attributable to Yeldell's 
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conduct, the trial judge refused to permit the testimony. The 

court of appeals held the exclusion of Scroggins' testimony to be 

error. After a lengthy discussion of duty to supplement under 

Rule 168, the court of appeals observed that there had been no 

claim of surprise or prejudice by Yeldell, and that Yeldell had 

not asked for a continuance to either depose Scroggins or otherwise 

to prepare to meet her testimony.28 The court of appeals concluded 

that there had been no duty on the part of the nursing home to 

supplement its answers to interrogatories. 

B. Case Law Disallowing Testimony 

While the above cases all stand for the proposition that the 

testimony of a previously unidentified witness was either properly 

allowed or should have been allowed, at least three recent cou~t 

of appeals' opinions have held that it was not an abuse of discre­

tion for the trial judge to refuse to permit the testimony of 

previously u~identified witnesses. One case, Olin Corp. v. 

Dyson,29 while reversed by the supreme court on other grounds, 

involved an effort by the corporation to call Dyson's father as a 

witness to testify-,to Dyson's admission of alcohol consumption 

before the collision which led to the lawsuit. Prior to trial, 

Dyson had sent interrogatories to Olin, asking it to identify 

every witness who had any, knowledge of any facts pertaining to 

the cause of the alleged occurrence or to any alleged acts of the 

plaintiff. Olin had not named Dyson, Sr. in response to the 

interrogatorie~. Olin complained that the trial court had abused 

its discretion in refusing to allow any testimony by Dyson, 

because part of the testimony that it sought to elicit from him 

.' 

http:testimony.28
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was as to a "deal" between Dyson and another individual to suppress 

evidence, which was"an independent event not addressed by any of 

Dyson's interrogatories. The holding of the court of appeals was 

that tne trial court properly excluded all of the testimony 

because sanctions could be used selectively. 

In Temple v. Zimmer U.S.A., Inc.,30 'a products liability/medical 

malpractice suit, the plaintiff had failed to name Dr. Donald Baxter 

as a testifying expert in response to interrogatories. Temple's 

complaint was that an intramedullary rod, manufactured by Zimmer, 

which was placed in her thigh bone some thirteen years earlier, 

had fractured. The trial court allowed Dr. Baxter to testify 

solely in a rebuttal capacity, over Zimmer's objection. However, 

during Dr. Baxter's testimony Temple sought to elicit an opinion 

that the rod was defective. The trial court excluded this testi ­

mony because it was not rebuttal evidence. The court of appeals 

affirmed the. judgment adverse to Temple, saying that the exclusion 

by the trial court was within its sound discretion. 

The third case is Texas Employers' Insurance Association v. 

Meyer. 3l Although a pre-198l rule case, the holding in Meyer is 

stiil applicable. Even though the rules may not require it, if 

one promises to name all witnesses, expert or not, he is bound by 

that promise. In a worker's compensation case, Meyer requested 

Texas Employers' to name all potential witnesses. Not only did 

Texas Employers' fail to object to the interrogatory, as it was 

entitled to do, it promised that when the identity o~ the witnesses 

were known, it would supplement by naming the witnesses. At-
trial, Texas Employers' sought to introduce the testimony of a 

,. 
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fact witness to show that Meyer, although claiming disability, 

had been seen working after the date of his alleged injury. The 

trial court excluded the testimony of the fact witness, and the 

court 6f appeals affirmed the judgment for Meyer, saying that it 

was within the sound discretion of the trial judge to impose 

sanctions which excluded evidence when discovery violations 

existed. 

, 
Two recent cases have held, however, that it was error for 

the trial court to admit testimony of previously unidentified 

expert witnesses or other persons having knowledge of relevant 

facts. Refusing to follow the precedent of Doyle v. Members 

Mutual Insurance Co. or Allied Finance Co. v. Garza, the court of 

appeals in GATX Tank Erection Corp. v. Tesoro Petroleum Corp.,32 

reversed a judgment in a case in which Tesoro's attorney had been 

allowed to give testimony as to attorney's fees. In that case, 

Tesoro had ~entified several expert witnesses in response to 

interrogatories, but had failed to name its attorney_ When the 

lawyer sought to testify on the reasonableness and necessity of 

attorney's fees, GATX objected, but the court overruled the 

objection. The court of appeals observed that Tesoro did not 

offer any evidence showing good cause sufficient to require the 

admission of the testimony. The court likewise observed that 

such testimony was the only testimony of reasonableness of the 

attorney's fees and without the testimony, there was no evidence 

to support the recovery. The opinion does not mention an abuse 

of discretion standard, and the holding is surely what the law 

ought to be. The burden should be orr the one seeking the testimony 
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to show good cause sufficient to require the admission of that 

testimony. Without"good cause appearing of record, the" allowing 

of the testimony should be erroneous. 

Another case, similar in point but utilizing abuse of dis­

cretion language, is Texas Industries, Inc. v. Lucas. 33 Although 

holding that it was error to permit the testimony of a previously 

unnamed expert witness, the court of appeals modified and affirmed 

a judgment for Lucas. Texas Industries and Lucas both filed 

applications for writ of error. The supreme court granted both 

applications and reversed the judgment as to Lucas, thereby 

making it unnecessary to write on the sanctions pOint. Lucas had 

sought to call a previously unnamed economist to testify as to 

the inflationary effects and future value of any presently awarded 

damages. Lucas' argument supporting admission of testimony was 

that he had believed that the trial judge was not going to permit 

Texas Industries to argue to the jury about the earning value of 

any lump sum jury award. When informed by the court that such 

argument would be permitted, Lucas said that he needed to call 

the expert. The trial judge announced that he would permit the 

exp~rt to testify even though Texas Industries and another defendant, 

Everman, objected, asked for a continuance, or, in the alternative, 

asked to withdraw their announcements of ready. While overruling 

these motions, the trial court did allow the overnight taking of 

the economist's deposition. The court of appeals held that Lucas 

had not shown "a compelling reason for a~lowing the testimony. 

The appellate court further reasoned that the expert's testimony 

was not necessary to rebut the discussion of the lump sum factor 
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and, therefore, the trial court had abused its discretion. In a 

novel approach to avoid remanding the case, the court of appeals 

ordered a remittitur of $344,316.60, saying that sum was what the 

jury had awarded as a result of the expert's testimony. 

IV. CONCLUSION AND PROPOSALS 

The question now arises where are we in this thicket? Clearly, 

as long as an abuse of discretion test without adequate guidelines 

is utilized, there can be no crystallization of the law in regards 

to testimony by previously unnamed witnesses. Trial judges have 

no standard to follow, particularly when two courts of appeals 

have held the testimony of a previously unidentified attorney on 

the subject of attorney's fees to be admissible, but another 

court has held it not so. In order to extricate ourself from the 

briarpatch, certain rules should be followed. 

First, the burden to show good cause should be placed squarely 

upon the offeror of the te~timony. It should not be incumbent 

upon one opposing testimony to show surprise, prejudice, or 

anything else. Second, it was the clear intent of the drafters 

of Rule 215-5 to put an end to discovery gamesmanship; to allow 

for full discovery of testifying experts' opinions; and, hopefully, 

because of such, to induce settlement without costly trials and 

delay. Therefore, efforts to avoid the rule's purpose should be 

thwarted. 

Good cause can and, I am sure, frequently does exist to support 

the calling of a previously unidentified witness. For example, 

one's expert may become ill or unavoidably unable to attend trial 

http:344,316.60
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for a host of good reasons. Rather than seeking a continuance of 

the trial on that basis, a party may conclude to go ahead with 

trial so long as he can utilize the testimony of another expert, 

even tnough the latter has not been named. Perhaps, as in Texas 

Employers' "Insurance Association v. Webb, where the expert has 

already been deposed and his records obtained, it can be said 

that good cause requiring the admission of his testimony exists. 

However, that the opponent has not been prejudiced by the testimony. 

is not enough. Simply because the opponent has not been taken by 

surprise is also insufficient. Even when the pleadings show a 

necessity for using expert opinion in order to make out a prima 

facie case, good cause does not exist. On the other hand, if 

unforeseen developments occur in trial, such as the granting of a 

trial amendment, surely that would constitute good cause requiring 

the admission of a previously unidentified witness to combat the 

'ev~dence adduced pursuant to the trial amendment. While I recognize 

that to some extent there must always be discretion upon the part 

of the trial judge to decide when to allow and when to refuse 

testimony, we can ~id the trial judge by developing a consistent 

body of law in this relatively new field. 

One solution is to amend Tex. R. Civ. P. 215-5 by borrowing 

language from Tex. R. Civ. P. 141 which reads" [t]he court may, 

for good cause, to be stated on the record, adjudge •••• " The 

mere inclusion of the words "stated on the record" would enable 

us to do certain things. First, if the trial judge failed to 

state on the record the good cause found by him to require the 

admission of the testimony, it would obviously be error to have 
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allowed it. Second, by stating the good cause on the record, 

appellate courts could more easily crystallize the law by deciding 

what constitutes good cause and what does not. The rule could be 

further amended by adding a final sentence that the burden of 

showing good cause is upon the offeror of the testimony. I fear 

that unless some steps such as these are taken, inconsistencies 

will continue to mount in the field of admission or exclusion of 

testimony of previously unidentified witnesses, and the well-intended 

motivations of the drafters of the discovery rules will be thoroughly 

frustrated. 

L realize my solutions are harsh and may result in the loss 

of a case by a non-complying party. But imposition of such a 

sanction will guarantee future compliance by that party's attorney. 

When all the cards are on the table, a greater chance for settlement 

exists, and we may see a reduction in costly and lengthy trials 

which pose an ever increasing threat to the administration of 

justice in Texas • 

...... 
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FOOTNOTES 


1 	 The word "expert" is used to encompass the following categories 

of persons whose identities are required in response to 

interrogatories: (a) expert witnesses who will testify; (b) 

consulting experts whose opinions are relied upon by testifying 

expertsi' (c) potential partiesi and (d) persons having knowledge 

of relevant facts. See Tex. R. Civ. P. 166-b-l-d,e. 

2 	 See 28 Tex. Sup. Ct. J. 567 (July 17, 1985): docketed as C-4l77 

in the supreme court. Argument is scheduled for November 13, 

1985. 

3 	 Tex. R. Civ. P. l66b-2-d, e, supra note 1. 

The Advisory Committee to the Supreme Court of Texas rec­

ommended to the court that the rules be changed to require the 

identification of all witnesses in response to interrogatories. 

See Minutes, Advisory Committee to the Supreme Court of Texas, 

~ovember 12-13, 1982. However, in promulgating the amendments to 

the Rules of Civil Procedure, effective April 1, 1984, the 

Supreme Court of Texas rejected the recommendation. 

4 	 579 S.W.2d 455 (Tex. 1979). 

5 	 T~chnically, the word "witness" is inaccurate but is used for 

simplicity. See Dyson v. Olin Corporation, 692 S.W.2d 456 (Tex. 

1985) (Kilgarlin, J., concurring); Employers Mutual Liability 

Insurance Co. v. Butler, 511 S.W.2d 323 (Tex. Civ. App.--Texarkana 

1974, writ refld n.r.e.). See also supra note 1. 

6 	 Although Tex. R. Civ. P. 215-5 refers to "Supplementation of 

Discovery Response," it clearly includes situations where there 

.. 
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has been no initial discovery response. Tex. R. eiv. P •• 

166b-5-b provides: "If the party expects to call an expert 

witness when the identity or the subject matter of such expert 

witness' testimony has not been previously disclosed in response 

to an appropriate inquiry directly addressed to these matters, 

such response must be supplemented to include the name, address 

and telephone number of the expert witness and the substance of 

the testimony concerning which the expert witness is expected 

to testify, as soon as is practical, but in no event less than 

thirty (30) days prior to the beginning of trial except on leave 

of court." 

7 	 See Tex. R. eiv. P. 168(7)(a)(3), effective January I, 1981 and 

amended April 1, 1984. 

, ­
8 	 Amendments to Tex. R. eiv. P. 168, effective February 1, 1973 

~nd amended January 1, 1981. Tex. R. eiv. P. 168, as originally 

adopted Se'ptember 1, 1962, contained no provision as to identity 

of expert witnesses. Tex. R. eiv. P. 186a, by amen~ments 

effective January I, 1971, allowed for discovery of potential 

parties and by amendment effective February I, 1973 allowed for 

discovery of persons having knowledge of relevant facts. Rule 

186a was repealed, effective April I, 1984. 

9 	 590 S.W.2d 119 (Tex. 1979). 

10 579 S.W.2d 455 (Tex. 1979). 

11 Id. at 456.-
.. 
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12 See generally Minutes, Advisory Committee for the Supreme Court 

, of Texas, May 4-5~ 1979, Austin, pp. 49-118. 

13 	665 S.W.2d 439 (Tex. 1984). 

14 	 632 S.W.2d 375, 384-85 (Tex. App.--Austin 1982). 

15 665 S.W.2d at 444. The supreme court stated: 

Of the actions available to the trial court, exclusion of 

Baumann's testimony may have been the only. remedy Cessna 

desired. It was not, however, the only appropriate means 

available to the trial court for dealing with Mrs. Smithson's 

violation of Rule 168. Therefore, the trial court's refusal 

to exclude the testimony was neither arbitrary nor unreasonable. 

16 	 628 S.W.2d 90 (Tex. Civ. App.--Beaumont 1981, no writ). 

17 	 Id. at 93. 

18 	14. at 92. 

19 	660 S.W.2d 856 (Tex. App.--Waco 1983, writ refld n.r~e.). 

20 	 Id. at 858. 

21 	 678 S.W.2d 639 (Tex. App.--Houston [14th Dist.] 1984, writ refld 


n.r.e.). 


'22 	675 S.W.2d 245 (Tex. App.--Corpus Christi), writ ref'a n.r.e. per 

curiam, 687 S.W.2d 299 (Tex. 1985). 

23 	 679 S.w.2a 774 (Tex. App.--Fort Worth 1984, writ refld n.r.e.). 

24 	 626 S.W.2d 120 (Tex. App.--Corpus Christi 1981, writ refld n.r.e.). 
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25 	 660 S.W.2d 856. 
,, ­

\ 
26 The court of appeals stated: 

The trial court apparent1¥ found that good cause existed for 

the admission of this expert testimony by the lawyer trying 

this case. We fail to see how appellee was surprised or 

harmed by this testimony as to attorney's fees because this 

attorney and his firm had represented Doyle at all times in 

this action. The petition prayed for recovery of attorney's 

fees, and at least a considerable portion of the attorney's 

work in this case was known to the insurance company. 

679 S.W.2d at 778 (emphasis added). 

27 	 686 S.W.2d 770 (Tex. App.--Fort Worth 1985, writ granted). 

28 	 Id. at 772-73. 

29 	~78 S.W.2d 650 (Tex. App.--Houston [14th Dist.l 1984), rev'd on 

other grounds, 692 S.W.2d 456 (Tex. 1985). 

30 	678 S.W.2d 723 (Tex. App.--Houston [14th Dist.l 1984, no writ). 

31 	620 S.W.2d 179 (Tex. Civ. App.--Waco 1981, no writ). 

32 S. W. 2d (Tex. App.--San Antonio 1984, writ requested). 

(No. 04-83-00452-CV, AprJl 24,1985). 

33 	 634 S.W.2d 748 (Tex. App.--Houston [14th Dist.l 1982), rev'd on 

other grounds, 27 Tex. Sup. Ct. J. 491 (July 11, 1984). 

\ 
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RULE 215 

5. FAILURE TO ~!AKE SUPPLEHENTATION OF DISCOVERY RESPONSE 

IN C0l1PLIANCE WITH RULE 1660. A party who fails to supplement 

seasonably his response to a request for discovery in accordance 

with paragraph 5 of Rule 166b shall not be entitled to present 

evidence which the party was under a duty to provide in a 

supplemental response to offer the testimony of an expert 

witness or of any other person having knowledge of discoverable 

matter when the information required by Rule 166b concerning the 

witness has net been disc::".:)sed, unless the trial court finds 

that good cause sufficient to require admission exists. The 

burden of establishing good cause is upon the offeror of the 

evidence. If the trial court finds that good cause sufficient 

to require admission exists, it must succi~ctlv state the 

reasons for the deter~ination of good cause on the record orior 

to admittina any such evidence. 

COMMENT: Justice Kilgarlin makes the above recorrmended 

change in his paper "What To Do With The Unidentifi,ed Expert?" 

published on August 20, 1985. This suggestion merely states 

that the offeror 'of the evidence has the burden of establishing 

good cause and the trial court must state the basis of the 

finding of good cause on the record. 
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Mr. William V. Dorsaneo, III 
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Mr. Michael A. Hatchell 

500 1st Place 
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Tyler, Texas 75710 


Hr. Luther H. Soules, III V 

1235 Milam Building 

San Antonic, Texas 75205, 

RE: 	 Administration of Jus~ice Committee 
Rule 452 

Gentlemen: 

Our efforts with West Publishin~ Company, National 
Office of State_Courts and others has begun to bear fruit in 
furnishing information for the subcorr~ittee and committee to 
consider in connection with possible revision ~~ ~5~ I 
would like to have .some opinions of sl1bstance to I'e off to 
the committee at the next meeting although I do not believe 
we can undertak~ an actual revision of the rule before 
receiving at least a consensus on an approach. From what I 
have heard and some of the enclo"sures indicate, it'is my view 
that the question of "unpublished opinions" or tI selective 
publication" may well become a public issue. Enclosed are 
three articles which were forwarded to me by the editorial 
department of West Publishing Company which surveys the 
available information with respect to the publication of 
opinions. 

Please let me have your viaws a~ your earliest conven­
ience. 

Since~ely, 
". ~ ,.~ --­

./ '" ,. I 

--~ 
John 	Feather,, 

cc: 	 Mr. Hubert W. Green : 
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I thillk. con!d 110t. wiLb. sembbnce of l'easor. be decided in any way but 
une. The ~:l\',' ;'I.nd its applicltiuil ..like are plain. Such ':::l.~es are pre­
ucstined. so ~o SFC:ll...; tco alIinnances without opinion," 

I~noDucnos 
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C':1S1i:uriOll:l! :.t::l.·ud.:'=nl p.,<,sed in 1960 reJcf!:led the nllrluJ. Sup:-oue 
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pr0t:edures fur pi·vr:.:~~ l!S- ., ppe:lls. ~ A::11r:n all 01 t1 .\!~e c~,n"':;!;c5 res'.liled from 
pl"rsslIn.:s crc:'ll~:\: lJ~' tile..' <:j";t~!T.lm::; incn.. a~(' in =,:,!x:als filed Ul.!iillg tl:e l£,(,i/& 
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p<;r!ior. ...• NJ.turnl1y. 'fith th~ inCf:iSC in :J.!'p.:::;h lilcu tl.crc hil! bC'::n a 
corresponding lise in tho fll!mLer of 3ppdbt~ opinions .i~,ue(!. In re~rNnse :.) 
COlll},::lints that the' Ltilll't~ weI c pn"ltllcins t~l:hC upini(llIF. than could b~ 
IJr~p'.:rly J.ssimibted. :m(l til:1t lD::J.i1Y vi·il :.,:1.5 he!": 1'0 j'r! :f'de!lli~tl .....alu~, ,,~:.;:y 
j:;:·i~cli·<..:tiom h;.tvc StO!,!,t:tl ;');.Jb!isilil'g ::i.l r;t tIH,:r t..piniLllIsY· A,d:!lll';i :';ii:i~:.r 

{'('I.lp::,i!lls from F1orid:J.'~ l":~.Jl comnmnity h:l'.e !lO~ surfact:d pllhh'ly. i::. 19~·O 
Chid J1!Stice Alan St1HJbc.~ rcg..ested the Appdh.tl:: Rules Committee at the 
Flcr;J.l, Dar Association to :.tll'-:y the selective! publication concept and to make 
rCl'ommend:ltiollS c:ollc:.:raing its adoption ill FloridJ..l1 Suh;eql1ently. the 
committee voted unanimollsly to l':.:pon it$ opposition ..0 implementation of 
;:1Oy fonn of selective pllbiicllion): 

TIu: purpose of this anide is to eX.lmine the concept of ~,elec:j ...e p~I;)I;(.::J.­

tion :lS it has been Uli} iictl in till: V llit.:d States .mel to (0111 :,)~rc ;b t pr:1ct: ceo 
with the current Fiord;). 'opinioll pr:1ctict:. TJ!i~ ::lnidc {OC:llSC~ on lh;.: impact 
~ckcti.,.c publication w{,lIld have 011 the Fiorid~ ~I?pdbtf' jw.tice ~:!',:,'!m. Il 
C<Jn;::\udell with ::t pro'~;JScl! solution to the :~rohlf'IllS (If (:IC IJllr~l:uilin~ :::,.'1ldlate

.t. 	 .. r L.: ...... r 
"\'m :.lo::d and .h~ l!r();il~T:lti0n of opi~!io:15. 'which intt'~:'te~ t11", ~f'h:ct:ve 

pllblicnioll concept v-j.11 Florid:.t's CUfTCPl opi l,ion pr~ICtic::. 

Sn,'!'CfI';r. Pl'r:J1C.A"GO~ 

Tl.e term ~\,;lcCti':" ~,":l,1ic::t!ioll refcrs'io the prac:ice Wil,:!!"IJ~ !ll1iv (cnain 
;'IlJpcilale CGun opi ll;' ,ll~ .m:: plll;bheu in an ()/lici:ll n:\ ,v,H:r. Fo:' c:::m.plf'. 
unuer s1.!ch a practice. ~!J:;le Florida diStriCt COllrt of :li peal opin;0r;,;, all of 
which the \VeH rlll,;j,hi::~, Company rrest:ll!ly l,rillts in rhc S'::>1!th!rn Reporter, 
,,"Quld not lJe puLli~;I{'t.!. ~\\l un!)ui'lish~'d o:li,li:m "'ouill n:m::ill p;tn uf the 
o!iici:~l court recol\; .md ;~'\-ail~lble to the pl:blil:. hilt ;ts diSH ibut:vII w'.Hdrl-h'! 
limited to the p:utl{'s the' tlbl rourt. Cllldo:l:ers h;lving a $pt:cific need. The 
:tppel1ate panel is~uj.;~ dIC OpiU!"II, (;1" ~',lIlle otlH:: hod:.', ~u(h as lht: st.'ac';; 
H::;lIest com-t, ',;,ould ':"!':~:lim: ...dlt:t:,er tb,~ opinlwi woP!.! be l'uLli~h<:t!. 

~!f')st sdecl.ive p~liJiir:lIiot' s:'~!C'nh ;fr~ cm!>odicu in rour: nti,·,. t'!e big!:est 
Coull in the juristiiniclI a..!Jpt~.':· ~PLClhc 5!:\li.b~\~s kr pd'.I.,;,tlvll \,:lry '\'idel::. 

9_ Su Carrington, ( I);. ',;,',l DociLel: lin'; Ille C.,·:rts "f APi"":': The rhll,.;t 10 lilt: 

rUlI('li(>'1 oJ !It-vit'w <1111/ lil(' ,\',.r;tl/1tI1 Ltll<', ~:! '1'R\;. L. ){n. - i:! (1"";1',. Il":,k;,,., A1'rrii<!!~ 
()'fIr-tlood: Progno\i.:L DiiJ.r!Uf·'.·~. 111:d jTtili.t"J1ti,.. :\ITFtt..dL f:"i ..\n. P.:'. >"1, ~~) .;l'lSr· s.~):. 

10. I1opkin~, SlIt' .• ""'(' ~l~: ~'J. 
11. Minutes of :!H' '\1'1" :1.1t~ I~uk, ["11111,,1(1'(' or ill<.. Fl"d,\.· 1;,:1' ;\",0{"' ;,,,1(, du::, :.:f.. 

illS!) (on file wiul Ihe J'h'!';,i:! n;t; .\}"nci;lllt'lI, T ..;!;.i!.l...·c. I'll'll:.' ...> [I",":ia:;fln •. ll'd ;'.• 

:.1inut~l· 
12. Id. 
I!. Ooe widely full"wec Olnrld rule rrr.·::,:es: 

1. 	 Slaud:m.l (t'l PI'iliit:IlLr 
An opinion or Iltl" (hi~hc<: (,,"Irt) or "e the [ill: n l'1':l('lii:..,c ("HI ft'· ,;''1.111 not 
be de~igIlJh"l: f" .. I'"hlic;nillll lli.Il"ss: 
:I. The Opll\illU ( ...,t:lblhh::; J. nt""ri; r::!c (.1' 1n". or :l~tf'''S ("iT fno,tir.(~~ all \':d1\tin~ 

ruie: or 
b. 	 Th.: p!,in Zt il i;:\·Ol.\~ J jt'~:'Ii ;,,~U('l' of conriuuin;; r, ..!Jh~· i:li"tt '.f, fIt" 

c. 	 The Ilr-;nit'n t:!'hlrllt't; e~j~t.'i1£, l;:\\"~ (IT 
d. Th.: \/!11n:,.n 'C~d!'·"\ .U~ .a}f1~r~n: cflll1irt nf ::n1htl1i:\. 

Opioinm d ;:.e C',lIlt sh::ll ;)< f-11;";id,cd uoiv if the :;!3jer:l\ d :L! juJges 


Some rules simpi; 
pulJlist\cd, ',;hile 01 

:1 case to men stn( 
i/d." Publi~.ltio~ 
la\\'; :h.1l alter, me" 
is~ut;:) o£ LOntiuuin 
e:dsdng !'Itl!! of la1 
provide that unpt 
of no precedcntial 
The primar)' purr 
t:on Clnd. use of t: 

lett: ..\.! pubHcatiol: 
to d·.!te! mine the ( 

Under the pro 
in; thl: ca,:,: may I 

h a!~o cJ1cotlr:!gcc 
a t the time .he d~ 
ill dr:;.ft:ng tl)e op 
C1;-:1lI1 Wl iew:: the 
ii~g IFgai principj~ 
vue 11l ... ~a.ilC~ a !)r~ 

tin, puhlication 

p3rtidp:1 
iu !etliul 
on1\' if' 
pul...li~'u!, 
.J.S 	 S{"r (~, 

on!"" all 
or di'sel 
U the! 
!:1i.i::fic'! 

-t, 	 Th..: ~tl' 
!~(lt to 

.l..liigt!t!'l 

. t~" la. i\ 

..\;1 on: 
rrc:-,cii: 
1"1 til.!:;.> 

cited .a' 
lO ar.~· , 

An\l::CR\- COI:NCIL 

(Wi';) [hn-cinaftcr 
H _ Sn R~'~'n« 

:).'1:1'1 Co.lTl"f •I!,,' 

~5. Sre. ,*./Z,. ~ 


!h~~'.holtl ll":' me' 
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SE.LI:.CTlfT f'u!. . .'c.-::no .....· 
,"~ 

::'.~ 
Some r:l:cs simply provwe that an o?:aio:! mus~ h::ve preceucllti"l "alue to be.:~J. 
rll~'b;1::d, while 0tben i m'ok:.: .:1 :-:.; e::;:"'~p: ;r:n as::!:nst pub] iC41tion ::md rrql!ire

.-":" 

a c."lse to meet strict and .uct:::iled tlm..shok. V~sts belore puuiicat,,:;n i.; author­
iLl!tl.!4 Publication is tyric:.tli~ reservcz:'f::rr o!"/inions l..!\a~ e~tnblisll a new rnle of 
i:lw: that <liter. mo !ify. e::pl.lill. or 1.:1 ~Lici:.:e;':11 I...x.isting ;'u]e of 1:1\,': lint f(:~i}I,e 
i~su;:~ of coutinuill~ tJul:!:..: illh~·C"t. resolve confiiclS ot law; or rilJ.t ~\pply an 

.t:xisrill:; rule of bw 10 a I!ovel 1;'i(.Ulal situationY Public:,tion ruil:s freqUl~ntl)' 
proyidc that unpublisht:tl opinions. sill.:e they have been uetcllIlillea to be 
o{ 110 preccucnti.li vaine. may not be cited as precedent in .my Of her Glse.l4 

The primary purpose of these provisions is to Jis..:ollrnge tae priv:1te public:L' 
tion and use of 111lpnblisht:d opinions tn ttcfcat the origil1:11 purpo~e 01 se.. 
kcdvc publication; rcuw.:illl; the boJy of case law that n::cds 10 be c:.::;:nninl!ti 
to detemline the current ~tate of the lnw. 

V noel' the p; O\'i;i::)U~ .,1 SOUle sekcti ve pu:)iiL~ti,,'1l 1;,1<.,.• l!;. pal;..:! J..:cic.­
in;,; the case rna:' ,k:c;,k lu pubE~ll ot!l: a l>o!"tiun or an opiai(HI. 1 

' Ti;" IJ:JII{,l 
i~ ;;Iso cncomagcd :'.1 lIl;:k" an enriy (kci,IO.! cnmc!!lill!::: ;,(.Llica~lOn. muallv 

~. 	 ;1 1:1:: [j")1: the (kci'I'~;! u:OJ [<'[CHe;:, IS hel·.!' ,0 .l:al the ;;·.Hh.lr ~!lay save time .s. 
"i: 	 1,\ t~r·::til1g th~ oi>ini011. \,~l:e in ~he llh\h'l('Ji!~ li1.U it i" i',if.·lH'!~:d :'l'ilu;" i~y ttl 

! (l};n!l::~"ic;:ltc th•..: ',v,n!" ,;.·~:'ior! to th(· P;lll":,. d1'(' 111l: to (·.l.::,li:,l, ,In, l:!~I· 
-) 

i:-:~ ~ :,.... 1 !Jrincip~ ...··.!,; Sui ".: jU:'l·.di:":l i t.i;}:, cil!:G .Jt!:..lil)t"! ,;.' an ii'~,i;:"!X.H:il~t!t L<,..-Jy, ia~ 

j 1\1.C i':'-,:l~tUC{"· a slp~'c~.;: l',HIQP!tl,'l' 01 (ot!lt .:<.h"ild ... ;LltO!~ ,tl ... ! ~!ld:·!·<;. \ ..") lnakc.: 


~.-. ,..,'. 	 :;It.: 1'" I}iicatioll de';:,; ..... !. ". )I"st ,:'.llt·s \"ilh IULl':.l!',; :;!! ~ ;: II! 'r::i;, ~l. (Ol1n~

'i 
j 
i p:l!'ticip';:'lilt; ill :hi: ...h:cis.!{'1.l h!ld !: ...H ... Sf3.11(i;,u·: [,)f punlit:.ninu :lS Sl:t ~}Ul 

J in. s~'cli{)n {1 \ OJ, t:.is rule l5 ~.i ~i.,,: T(.L C.OH(\1TT~II~ upi1l i{lu~ '>han '1I:.: puhH!'-h~Jt 
ol1ly if :!u: m::jur:l\" ..pillion i~ pub:j,m'u. lJi"clIlill:( "l,j"i,ud~ n',l';" h.:1 publi~hctI if t,ilC <ii" • .:IHiug ju,lp;;c cil·l\·rtl'i,,<"S lh:ll .1 51.lIlIlani C,., puhiic;:tl,m 

( :15 set Ollt ill q·ni.11l '1) t)f lhi~ rule i" ~"risllcd. Tl.:: (h:;i.('St mulLl m::ry 

~ on.lcr :an ll:l;)\Jhr:~i.,"d t""'piuion of jh~ !:nl('rl1~t··';;ItC tottrl) or a COlICU\rinr; 
or dh5l:11iog ,)uir.ioll in th"ll c0i!tl publj,,":.J.. , ( 

4 ~. 1£ the :-:'3!lti":h! :ut id.JblkJ.:inn ~,) ~C'l nut Pl "t"c!;"n : i i (If ti~l' rule i ... 

~ ~Jlj~flC'tl :l!'i 1t, uh:.i I!:llt ef ~~ (lpiui{}!~. nnly fha', part ~ '":;~ 1,':" l·ubii:'l!l(,~. 

L "fhe 	~"{l~"("!::! \\ ill) 'WCil~t: ~:i~ (":1 ... • ;hal! c\!t! ... idt.·'T f~!t: 1!\tt~:,~10H I,f \"thctil'., r (ir, illl" tn pu hh .. i. ~Ul (j"'lP '\ 'll. 1~: i t\f L';,~C l.:te!Ol C l)f :tt hlt' ';11lt'" Ihe wt "t""b 
~ 
;. :1~~i;;IIn:W:1l is mJd('. ::UL at t:1:11 iim~. ;t 1j'iH 'pr;;:'lc. ! illC' ~hall mak .. ;. 
:;. tt-l1t:lliH: tll"c:,ioll 'lOt to pubiish.
1 5. All op~l1i!)n~ tha, ;lfC not (n:I';~U tll "d.~i~rr a "L"lr:(:ll~i :~Ir ;·t~bl:t":lt~·"'n :....'\
J, 

1 
l pn")cl"ibf~t b~ 'l.,.thHl (I) oi thi .. rlt;c shall 1w 11'~~Jrk .. \L .",! "···;i~r:.~lC~~ for 

f'uhiic:t;'IIL Upmi"lI> 1;':2:;':('(\' :-':.!t Dt"!'i;;·n:n·.tI ill, )":::,iicali· .::. <h:lli not be 

• dIet! :l' I'r"u't\cl1t il\ ;In\" COlin .. r in an; hrH'j nf nliu'r !1I.;;'Ti~ls jlT<:>(:IlI("d 

:0 :UI\" ('lun.1 	 AI,qso!'.Y COl·;';CII. 0'1 :\!'rr-! LUI: jl·:TlCE.. ST.~ ... n"RI" fOR 1';:IIT.le.ITION or ]< ,'K'''. Or!,(lf':"S 

(!~.j3) (i.,:reinOl!tt:f cile-d :1' ~n:-.:t).'II!::> ft\R PLCl IC.niC;.;1.· I H. .\("I! Rq·nnhls i.. R:, hm;).n • .111 E"L'dil!l!li!JtI of Limited hi r,l" Mir.r. in :nc t'"ir!'1l· SI,,!<"-' Court Of .-itf'l!lll: 7/,,; l',;a 0/ R,·r"rm. 4,~ C. CIIl. 'L. I~[\". 57::. ~,:I~ ,II (i:(:, I.i 15. S.e, I!.g.• 5;r.\"'.\lI.\" \(\1: I'lll'I.ICA1!oS. ,!lItIT,j nOle i~ (II,' plIhlir::tl .. , l!:lie" n'~:_in

i 	 :::n',hoJd ICS'-' met\. 

16. Su, e.s., id. 

~7. See. q; .. id. 

!S~ See, e';'1 iJ. 
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l:NIVERSlTr OF Fl ORW.i Li H" REnEW r:t.'!. XXXl\' 

:imit H:iecr;"e publication LU in:.:rmediate court opini,:ms. ".~lite :-rmidinufor 
i-"Julic:lli\.iJl e~ all opinio.lS u[ the ;;iate's highest court,20 

History 01 Selc:ctiIJ~ P'lblicativ1: 

•\.lthouHh t:H.: modern sc1ccti vc pLlhlic.lli()11 mo':eIllt:nt has its routs in the 
!lppdlate uoom of the past twenty years, the conC!pt o[ selective p1lulic:ltioll 
i~ Hot new, Compbints concerning til:.: proliferation oI ;\ppcll:lLC opinions 
a"d the lcg::!l communit-:/s i',aiJiiilv to tle:l.i ~·.ith the Tesulting nla:,,, of pubi:ished 
rcport~ eXl~nd to the h:::ginnlll:; at C:l~e l:lw p~lbiic;Hion.:l 

Se!c::1!ve pulJlicOltioll hy p"i,,:uc pubiishc's 1rm::l.lllS the Tule ::mnn~ ci"il 
l..:w s;-~:::m", ::\u lcgular Of ()~I(;:ll l'!pcrtt::' systems similJr to those of this 
(CHIll:Y ex::.! in t!~o".e jurisdicr..;u:is. and it is Idt to priv..Ite I(,~~:11 il!lb!is;,ers 
1(', d:oosc which opiniul1S :1,(; 511!rlc:i~!!t!:: llOtc',\onhy lC: i)ublic;,~6'>11_ b f)\ ",'[:ce. 
few epillions arc ::l.ctual!v PU1lli;;!1t:tl ill t;wse i:l1'i,di.:tion;;. Cf (o"\;:-;c. tl;ese 
systems 1 d,' :l!mosr cxci\J~;i';c!j Ol~ (\elaiied ,~i\ il codes 3S dH: ~uur.:t" n: tl.ci;; 
1,\\, while tIl(' <_ommon I:r.: sy"l; :~lS ll·l~' n:;lst:.ilHialh Ilpon C;l~(' 1'!t'ce·.1el1l.~~ 

E, t:n '11 Ingl::1 r . ..l. howP"er. wil.;:::.: the COIi\l!l(;n 1;1\,: W3S born. i)(!~lic:1:i()1l 
",;! ;lC i iJ.u· ;;l'iniom :::.i.~ ~:I'~n tIl<:' ex.:epUOtl r:ubcr ti' 311 tLe ru,eY it '. ';;'S 

t::-~ ,,,,ril the :uid·nin~t;.:c!!th cel\lury Lh.ll seknc': i'!I);!:~!: C:1~es Ih:;~ar: lC IJ'! 
r'T>'>, t'cri in ;lny rcgl.lbr :-r.allnt!r, ::!lll (.\en tO~~::~' Q:!ly a ~m:111 p~n,el!t::lge of 
C:;'~·.!1; :..re publj~hcu.';' For I'X:l:1!i)le, ~hc All Fllg-lalld L:lw it('jl(HfS, lile kll !='~:;t 
collt:ction or cases publish.:d ll! Engb.nd, cont3ins only ahout tl1T!:e \-ohmws of 
cases c:xch year.:::' 

The repu<ing of ::p;:.cli:lt:! 0pwlOns III th!:: COllntry foilo\l'::d :1 pattl'fll 
,illli1.ll' Iv !II,' rl,gi:<h [n;1ctl.e tillou~i11~IO:>1 vf the Ilin,,~('enth :t'l'tllrY."' Pri. 
\,;'1-: repc;rters ar:u l,t:bii,hn" seiclted tbe' (lI":::"l15, or ill .lWII\· ,;;sc:: The 
p'~ ... ium then·d. rqxll.eu in their l·uLlic:Hior:s. In tile latter h:dt ,.of t!w ll;r.e. r 

:­

f .. 
j..

::.'(\. ,~u. /',,.., C\I._ Sm', CT. RI''..::!Y:'S. 
:~ 

:.!!. '4Tlllt!.;:~ the !"t1!ling of ;,t .:nowhalf. it i!:c~I!':l~(.. th in bun: in el, ~!"'\. r1~ lUt it be.. 
, a' t(01':'\(-, uncrly IIII;.:Jar.::.gt'able. , • , It -:~l!U!l llece5.Q~ili' ,':luse ic:nol'an<:e in !i:~ rrc)(,.~..,r, an"': 

:lh(i t lnicf.,iun iLSr.H; bCtJu;(' lhe \.,\tl'llL~ "r We !:..• :He aOl ra5ilv 111.1$«:[1":" I) """1.1" ('F~ 
'1'11£'1 '''IT'.;. or "!'IIF LoA\>' 141 (11):i~) ('!ut>t:"t: [""I f!::k~,' " ".'. '. ... , 

~ 
" 

~:!.. 'r~ ge:tr.rclly ~1. Z.-\"iru·".R. Tn:. l ..\,,,··'!AK'~';l Pnoc.r.!..< 1.~1·~4 (t~~.O) ('ltloriut.: !'t. r:hO~~. 
PP,tCI:Dt:;T IN £!'>\'1.151! L-I.w 12·~ (:ld L'll, 1977»). 

2:1. Tpc ueICrrnin:llioll of ,"'lieh C:t5e5 to rcp',n i< left to the l'uh;;;ite-n.... nQ ,'mr1m' 
110 Pfl'(:i.c .:::n-l.mls for r...-kni!:;:: p'lhli.hablt' ca~c:;: 

What lillus its way jute the p:t;::C5 of Ihe bw f";)()~\S j~. h""fYe!', I .. ,111 c~lr'lt a 
Dlatlcr of happel!·-::m_e. It has h<:cn <''tim;'MI ","I (I'1I'y ::ho"t a q" .. n,·r of :hr: 
c("ti,:om of the Civil Divi\!on of thc t.:oun or "'prt'~l :lP!. Jr ill t~.c o!lkiaIh' ,aI1C:IOIH:t! 

\\."", .. !" L;;w Report' .\hmll 7U Ft,>~ ({"Ill "r t!,,,_,' of I'll' Ii(",S~ nr ! III'tls :lnd ti,r 

l'd'~\* C.our;cii ap?~~:lr .lfU! ::lhti\H 11: rc:- (:'.1: \~ ... lh...... of lilt" COllr! ~\i 

(.;::-:'l!~ai Dj\"i~jou. T: c ~,~ ..J~ (~. C3. .. ~ 1.::1"'- :~: r"'f!C'r:-:J in lhe '\ t't"".j', ! .::::.,'\ !'
I,

~tn\\) :1! f:~f' fate o( thrr"r" \'nhJ1~:t"S her ~e:i.~. 
i­:.!... t ,,~v. 'T'hc r!l~tl~h hl\'C frpt.:":,UcdlY n:;t..~ te,~ !';{':'"'.;:.ds t~~;:! .::!~ ~\riLi· 'n"· ~'t: 0(J·cbii" 

f'='pf\!"tt:d. (.hlee!),,;; th:H ~l1,h a ~~'!CHl \\.luid ;n;~l(l<;" :.;;, mUd: ~tiJ '1 ··t1:"''lr~ 3!1 ;4irc:uj·.. 

(H.'rrworket: ':udician·:· ~~t. \\ ;\l.t~n': 3.: R. "\\' q ... r~." l~llf. E~ ..; !';;!l 1 ~:-: ".L Sl 'i'rf\1 J t~ fl~r;[li. ' 
::!1. Su \1. 7_"SflU, .I1.pra Iln(~ :::.:ll \1;;, ~•

~. -- Z:.. Id. • 
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~.. 
fj 
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SELECTH'E PUJ;'f..lC.~TIOS1~21 

( 
teenth centu:-y. Cel!enl and st:lte :l.p?<!nat~ cou~'U bc~an officially reporting all 
or their o?iniolls. and pri\':He puhbh~rs g-radu:lll; ,;)st COl1l! 01 of the p,lblica. 
lion dec:~ion.:! Today. \\'c:..t Publishing Campau)'. the official rCllOrter jar lhe 
fe":er::! courts amI most of tile' states, publishes virmally all of tills country's 
:'Ipp~J.lte oFinions ;l1ld m:lny fcdcr;.:l trial COHrt ojJiniolls as \vdl.:! 

!n contrast to the uuified COUlt sy<;tem~ of most countries. the United StalCS 

h;., a bfurcated jhdicial system. In addition to the federal judio:ll system, each 
state has ::I. judicial system co:nplt:te with its own appelbte courts. Despite 
their separate existence. the st:lte amI fe,leral system,; 3encrally ~:Iare the !';:'Ime 
leg'll traditions :lud :l. great deal o[ unilumlity in their laws. As :l. result. a legal 
researcher may have tu 5C:trch for publis!lCd authority not only from his own 
~::He, b\u aha (rom other s~at(.'S :md the fedaal courts to properly answer 3." 

legal problem put befolc hi!U.~· " 
As ott, CUllntry h::ls ~own. dctivity in our appellate courts !,as more th::m 

k~?t pace. Litc:a!ly million:; of appellate opinions h:.;","e bCt::1 publisiteJ. Since 
] .~:I\ \Vcn l'uhbl1ill; Cumplllv ;.lIt'ne 11:u !)l!bE,hed :.!.:.;:~ !.~Hl \Jpini:m~.ilo 

In 1 £81. \Vest pt!Llisl:cd 2Uli volumc" of fe,'!l:ral :!nd rcgiuI111 re: -:rt5 cOlllnin· 
ir; :;4, I01 opinions.;l 11,dfx:ng- :lnd "'r:;:>:uzing t!us l~uge bc:.iy of os!: bw, so 
Ih:1t pertillent ;.mulOrit\ Lm l'c etEci~IlUy re!ric\'cd, re:;ldts in olJViou~ :liffic'.11· 
tIt:S. To meet th::! 1e3:11 ommunity's immediate need tv knvw rile' current laW', 
ll..::'" p~IIJI:C:ltiO!:!). mu..lil;' iocuscd on one or more su!.ij<.;ct a. t:::lS, h"ve bet"n 
developed. These puu1i __ltioll!\ supplc:nt:llt The large ;irrl'lY ot rCt-,,)r~:;. diges!s. 
ue:ltis':s and enc\'c~o::.:\:; .• ~ tha. ha....e u':!wtiu{]:lJly been reli·'{; up'," to or';.mize 
t!;;:> b,;xiy of law ::-:.to t!~J. ..le form. : Moo.:r:1 It;chncdogy h<l::' ::hu ~veti inlu: 

l. 	 :!I': ~!d"; with tiH' (!\.:\. i"lpl:l ....1Il .)i L()nl?!!f~r :'IssL.tcd stOl.lgC :lIIcl reaie\';ll 
~~~tt;l1:;.'J NOlwithsl:lI1tklg th~sc ::Illt!m~(S t:.> coufir.c.: the onsbught 01 FuLli~J;ed 
<Williolls to m::a:;,.,'abic \.O\lllds, the :IlOl...I.;rl1 It'!:;J.ilc:.carcitcr hcc!)::In enor'7lOUS 
;;;ld exf'.:-nsi ....e ::hk il; "c;;rr!iillg fOf ~>pi!liolls '\~itl: jll'ccetlcmi:d nIue, 

::"'::1 bdGre rhc 	r,'cc:ll ;1l'~IlJLC '('''p1 o'ion, SOlr:e members o( t!.;,! lc~iI 
(f':!nm'J;lit} Wc:f u·i~ic:.l of the lJl:lI:;,('t P'lhli(':uion of all ;'l'pel!:ae i)p:lliol1:i 
r('~:lfdh:~~ of Prf'::c\'lIti::l \':;\uc. Or:;: oi the c:u ii;:s{ and stroll6es~ .:ritirisms 
ome 110m Dean Ro\coc i'ound. who observed: 

.\fter reading upwards of fOllTteen hllncred douhIe.colunm p:lges 
of judicial opiniollS. carefully silled from mallY thous:!ndl> fJt pages in 
ute Nation;;l Rcpm [C'r System. one is impelled tv asl~ why paper. i>fimcr's 
ink., labor, and shelf room s:lOuld be devoted to the pcrpt"w:H i.::m of 

---«---------------------------- ­
27. Id~ at 576" 

~!l, Id. 

~~ Fur example:, st:lICS Il't:cntly :ld(1pl illg Ihe l'niiona CommeTcial Cnd" heq"cntl:: lool 


(() 	cC(:i5!OnS of o[h"r St3lc~ for Fuiu:tllc!' in ("omrruillg lit.: Corle plO\'i<inI1S. 

:10. I.I·ttl·" from \)tJlIlI:I n..rj!'l::l:m.l, ~:,nll\,r"i!,l lkp:'l~:ment of '\"l"t l'u!>!;,hillg C.'mr::ll~' 

, In Ill'! ..uthor l:"b,TCh 19, 1!'~2) Icntll;rmin,.: :l I'lc',"iou< I\i:!C?r:olle ir:rnle'o<" 

• ~!. I.!. 
.' !::. ~"f# ;:lcorttt·in. Sl)',':C ~l:\i.(i(..!,';';)r. ~."t !h~ Ctlr:.:rc! nf a~,. rt.:bli"f':rD" t't AP:'It"lI'ltt. 


COUT' 	C;:1U(lJt.!,!!; 57."", L. ~~'I". 791. 7~!~ % :!9:St 
!~ Su ,:-':ch"QCrn Ii.; Wi",,". l'1u!r :L [··'r,~,{(::,.n! una !I,,' /):"./ p,'r:rmr: COUTI. ~~ ApJ:.. 

I 	 Rr\,. ~7, 5!i.fiQ (1~7S). 
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I'l.! U]l.'!J'EJ1.SlTr (If FLORTD.4 Lor' REI lEW (Vol. xxxrv 

W!l:lt f(.;!' the largest part is :lvo'vcdly but n~pctlll(ln lIf i~lln~ long 

br:..::::!! and is too OUC;ll mere::- daborate elu('iJ.. tiol1 uf till:: ObVlOUS.w' 


Oth'!rs. mclu,ling membc:'s d tll:: judici:,; y, e(;h~ied Poulld'~ ~c!Him{'!ll.:';"~ 

how;:vcr, no cacctin! 1II0\"(,lllClll to CIH t;.:il d": l'1 uliiel.:ti,lll of :q1l;i.:11:lte 
Oi);uiollS began until L!62. when EU1-;cnc Prince ruLlished ;11, :m ide in tL;! 
Ame,';can Bar AssociatifJ1/ jUlln",l a$....ailill~ the cominuing practicc of 
puhli:>hing <.lll appelbtc opi!li,l:ls reg-.mlk;s of prcccdeuti:ll vallie,": 

Prince':) article h~!\ r;;lI .. raily been creditcd with giving ilirtll to thl! 
modern movement towani ~d::ctive puhliCllioll. Prince realK>necl that pr;.J( tiCJJ 
diflicul~i'.:s lllJ.nd:lteu reform of the continucd Imhli~;1tiol1 \.( all appellate 
opinions, He eontendeu the lime and expc:lsc that memuers of the IC17;11 com· 
l'1:lloic;' rnu_. uevole to kce:Jins abn:..I5t of me bw ill !>uch a sy~lem would, 
:r iwkcu it hau nOl alrca,ly. ultimately h:(.ome pr;)hibitive. He fmti1cr noted 
th:lt :nOSl decisions invol\lc obvious points ('f l;~w, the oulcurne ot which is 
impun:mt .,:mly to tht.: ill~;;:re!![,.;J parties,': .\1though the justilicatiull for ,;! ­

:~ K. U,!:,'.<:. A!'IELl..'I.U: j:IlICI.\t. Orl~IONS :;09 il!)~4) ('11.Omillg R, r"'llllij. 


:1:;, ,\rc id . .a !r;(l 10, 

:,u. !'r'ncc,1.au·iJo(Jr.s. C,.Iimire.t.ol8 A.n.:'., J. IS I (19,;'J:,. 

:17. llt!f' In the irnp(';.~:lnt·c of Priucc's ,i~·,\·". it ma~ be b~st \() ("on~lr.er his .. i .... \\"$ CU~ 


!:lr" ,.heLl by !r:!".l:ltioll: 
AD1Cl'ic:m printed jndiei:ll ;.!cci~ions lO,;:lY nllUl!Jcr JlI<JUI 'wo :;nu a '.:;::ner 


miii'(}n. The nne of incre::'~t: is sh,upl ~'. ste:l:~i!" ;:"J omilloll,l" "P, Tht Ell;' \( .... :~ 


fr,jm 1;00 !O IS 10 prOtiucl':! ~o.euG r("r"'ri~' t h'Ci~;(H'"~\;; t!~C next ftr:~" ",';If:.. ~nc..!il1~ 


ill 1~'4:', ,,2:;0.000; :1.t!,\ six .'r 5,,',(':1 h;mcj:~,u 1..i~fll;fJIl(.Il!!ore for t!le ;>a'l twenlY yean. 


"lIll '';C il;l\C l,,"O :lnd :l If'lJ.nt'l' mi:liun pins. 


111., Slate of :lIT... irs is silllpl), PltP"Hl'WUS, I: has ::In':llh iIlT:lil'~,1 awl mwt~ 


~\" ...malh· (kHro~ the l'c:l:iOtl for ou:: rr"senl ~y5lem, ifhe in.Jenn if(' pn:scr''':lli,';' O~ 


re!'··neJ \. :ci~!tln, l!!) i!!51iGc\1 l;lf~el': ua r!., ~l()und of cC:1ainty - SCI tll3.t the' l~\.. ~'~r 


(3:1 alhi'\c hh. (t:I~aL '\"11(.::- un" :...') ~et !!) :tl!!IlCrCH!l that t!'1e J~w~er ranttot ::!fTqi(~ 

10 U"iY, !h.":<>C {J!' rt:";ld UIC!:n fir f(·ct.'l.dic ("i~;iifl~ rlirrci::. the OJ-sic pl1rpn!l~ ;~ib~ 

;.:> nt!.: t bc P:', ':':llii("; th~lt tl..("~·c i.:: \-':Icn ~qJHJ. r .... ~v'\t1 fl)r o:~i\doll~ C!t !tt!'!:e 

It'';;!.!'!~1 t'\C:1 in <,:rupll.' C!~l"~. ·r~.c lillrnt."ll P';~;!ni (":lr('~ I'HttLinh alwHl( tiu: ~L!;;:1C~ 

u: ~lLt.· \·f!i!:ion. in lu' .. :lH: t;1l the {utHlf· ·~·f i i\\. "nr i, hr hu('rC,.it·{! in llat.~ !'!"tt:rit (If 

Il.c 0p'1II0n a~ J. k~:l! c""y. lie is illh'I',,<u'd In \1." n·,ult: :lud, :lia'T' all. tht' ,'Olll"'" 


prim::1f\ duty l<:',",CCP:;,,::< 10 l)(' recognizcli in lit:" licl-.!s \\'h .. n basic 4U<'Hiol\~ of 

b'TCl! paulk inlcll'<' a.-: i1l\nl\'(',:\ is io scnle pi inHC' .1i'pUlt;. l'.~ rl...dJil,;.; CJ~es, lie· 

n:loplllclIt uf thc bl\' i' iucillc,l,t;d, 


If lhc Ikdslun i:; l<1·....sc, u," !,,·,'r w:u:tS \(\ \"110\\' "I:~'. and whill- 110 n;,il]"'11 i.< 

t'ler s:::liii::;(turY In .he !o~l'l·. hi. ICH'cct [or Ihe o,urt.< will oe Ie,",,' iml'::ilc~ :; tht· 

"pilli, .. : ~!i\' ...~ l h:l,is for ~""l'illg ;, im Illlt hi., p,.lllts ""'1'1:' tdrh .."",id':1 "t', 1'1:'5 l~ 


~~..·'!tial in ali (1':. ;,'ln~p~: ..!l cl'inlil1al c...;t....... :llul luau\, 
, 

ch a UII(:<, .O!1d it U~;l'~ 
, 

t;}... · 


lot "f p:l~CS. 


1"1[ ii thC' opininn j", OJ\'C5 n:1 nt'''' point of J:. .... if the (,Ollrt', d ,'.C!,«iiJll prD(C'('(is. 


"U ~rllk·1 lcg:ti prillcil'i •., "I' htllilc upnu :'I (,ofllln""f'b~.. f:tnual "f".lIiol'l Ill;!! the 
I"'idcnc:; is su!licknt ttl ~Ilpp"n the !indin!;,. "h~' .hvllle! that "pin;,m go \"cyond the 
r:lrtics or Ihe COllrt of !nrll1cr re"jew, if ,,;~h 'here' is: nOlll th .. l,an ;c," anti the 
Te\,j(,'~'ill~ court Jrc c~\tLh"'! to tbC' rr:l<,)n~ r.l.,. 3 t!(,cl~k\ll; i:CtH'"e tL.' JtI<\t,,'C'r to thl~ ;.
lJtn1,hrn before- u';' i) ~\O' :bn!it:on of \\'r~:T~H of,ininn.... * , ~I ·:,jt'~cd.. , V~'!'n' shnuld 
t~J_' i..:.. tJi;1~{ court uf)l (ot}(t:"'rtll)tl"'t\ t':,\("!ci ,. it ... ri~h~ fo ~:,,\" "Til:. ('~:;:!i(ln i... 1t:,~'i~n'd 

!d;" the b:!!t:'fa of ;::1(, :lJrtico:, :uld rC\it:wjll~ (uune;; it i~ nl.l 1t1 l,,: otTf. t:,ii., "·~{;r:C't.! 


no, ,ircd as a. prc~~t:lcnt!" 


J982] 

ienivc public:ui'J: 
slone for rr.05' self 

In l!JG-1, th,,;- ( 
lorm hy bccomin 
l"Jie l.p!liicaiJic or 
di:.trict COl:ns 0 

opillions.Jli AIm i 
mended that feut 
va]lIc_J~ Subscquc 
pr:1ctit:e of seIecti 

P-eril:lps the si 
was its 1!J7:: enno 
Council. composl 
:wueJ judidal tit 
lioll. The Counci 
<Iv I:ot merit pub 
ca~I!S; aud utiliz:! 

Althout:h judi 
,.\'hy se1e'~ti\'~ puL 
\\orkcu :Q)l".:lbte 
35 their most labc 
thirty percent of 
significant '.,hen ( 
lhousancis of bril 

ThC' lruth i~ 

lIut go iutJ:< the: 
OUT subjCl:t is un: 
will. c:!.r. remedy 

/d, at l:l,LI'::;. 
3t'1, 1;. \\" i11U:-.. \ 

Sfl, SCI'RC),!lOI.1 

40, la, 
41. Sec: Sr.\~!).\R· 

4:':, ~mith. T11l' 
Rr:, 26, 28 (19iS), 

43. In Temark5 

statro; 
il';he ulI.,.,b 

plim::1rilv II. - !i 
l=.n<.,,,,,,' fhc [n,,~;'(*l 

t'le vpininn ~'il~ 

Th:- premimll 0 
goes cp. 

J\s.~u,ning t;, 
or hrC"\r"er,ed:" 
With!'u! :l ':1':1( 
til:::! tlie- lm:!' :J 

Fran\", R, ",,,r~'! B· 
.,;.\. ~ll\h~h:·.'":·~ 

Sc trl! C':':.\CJ u; ".\:( 

45, Id. 
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1i.E!..£CTlT'.E PUIlJ.!CA'TI<...'N 

l['c~i\'c pllbii~·:.Ilio:l :U!'i :incc brc:n t~:p:mtle_l. rrince'~ views r::!'nair. th:: {'lm:::r· 
~: ~lI:C (or most :;.::iective pub;;c;1tion ~ys~t:ms. 

III I!iiH, the C.lifornia SUjllTlll;,,' Court IC!'iFC)J1ilcd to P,·ince·s ell fa: reo. 
fomi by uecoming the til ·:t st:Hc l.:g:1 coun to adopt a 5·~1~cti\'e plIlJjicllion 
I ute- applic~bJe (llily to its intermediate appellate COllrtS. ny !9i3. the C;<iifornh 
ui~'rict couns or appeal _w(;r~ publisllil!g ouly sixteen percent of their 
0pinicns,~" .II.!!..:> in 1964. tIl(' bJJ('i;'i Conic)'(;nrc of the C.;ired St;ltC$ 'CC:Onl­

nl(,IIJeu ~hat feJcral court~ p::hii:'\1 only opinions 'v:th .W:::I~rnl Pl"'ccricntial 
.':lluc?lI Sul~scqllellt1y all fl'lleral circUIt Ct'mrrs ;)f ili--r>,;~l ll:lVe ;'.!0i'trd the 
:,r;lct:H~ of ~decti\'e publi.:.ui.Hl,tn . 

l·l.:dl::.r~ :he ·;illgle greateH impetus to Ine ~dl.:ctj\,!! pui.;Ecati('ln 11l"wement 
':;;l~ its 197:i l'mlorsemcllt by \ he :\dvi~oI1' C1U:iC:1 (.;11 Ap:,,,:lIilll: Jh,ticf" The 
I.fllIllcii. l'mii'~)sC'd of di:':!Il~lIi,.h:d :::,wyC'l" \;l\'. :,rillc~:;",:,. a!lc i i\I\:'~-':5.·: 

:·dded juliic..i~.: til:le savil:~~ as:.l "u"~t;~mbl ju,';ficatiol; :"r ,·.:!icc:i\<· "\l lliill' 
tiol:. Tl.!,,' Cul'lKil mggesh.':\ lil;!t :ll-!X'Il:HC jl.,igh ,ilU\11d idcilrif', (.,'", \';l,ich 

,!.) 11l;t merit puulished opiniolE: dLI,: shoner. ;cs, l·CJli~'i·;··l o}>inion, all ".:.L 
C;!S·~S: :Jm: utili.::'! the tlr.:':! ,;,n':\ !Q !'Doiv{' tiH': !1.ol'e diqi~tllt c;.:,:.,:J 

Al:hut:,;h jmiid:l.l ecor:om~ \';:1" "ot Pri:1cc·" funIS. it 11:1., : ;,'",,, ..I ,,1:, j(lr ;':;.ISO.I 

why ~('kcthe pl!blicuion 11;15 b':l'n c:;,ur:l.«·d l,: m.il.y n,,.;::ILJ<:r:- (.• l;.e 0'.<':,' 

,,'orke(l apl:ellat(; jl:dici:lI:·. '\j'id1:lle j:lllgc.i !,;l'ner<lPV \'6-'11(1 01':1',,\11 \nilill', 
;'I, t!leir must l::..hQriou!) t:1Sk.... a,le ~!udy cond!lw.~d opil'i,r. w;'itil:::: (nl:~II;7'!t:' 

thin:' l:-erc::nt 0; an appdb~t; j",(:~c's time.:~ This fi:.!~l1t! app(:ar:. ':;p',Ci::11y 
';"iIHic;..w \\!:-':1 one romi{,c r

, ,hZ'lL:! busy ap?di:ltt! j'dg~ In'lSt ar.l:11;,:l, • ~;,:.:! 
t!JO'-Is:md~ of b:-ids :1O(! Tr.l :lwr:mcia; listen to 01'::31 Jr;uments; cn!lfer ,,-it!'! 

Til,. :ruth i. lil:ll "i'hlio:l. in.,,,,·rr:lIIt to lilt" panies but not to rhe bw ,;H,uld 
'f!"': e\,.\ :!H~) the rCTill.lUeut !:roo!.. ... l"he nne :.!l(ju~ht \'.hkh i!l'" t!':'('pn~<t"'c-J i':'\{.'lf e(l 

~~:;f ~,":~•• \., i'S ~~~~.l:1it:l..",u,:, \'\',. ~~:~:; :"'~ ~~\ ~l~l! i~ ·.... i.l:J.:lit.::;"'\·\,.) :-'::-'\.' ·":.t the \,·(\t!';"':~. if: ~:. t'" 

.•,.~~. C::1 : ...'::._--.!~ tt.~e ~:tU.lt!·~1:' ~.•. ;~ l~ ('Qr.(l·!"!':S }L!":~":'!J.l t'~)~::;tl;.~. 

:.:. d .. : ~ i..~j.. 

~~. r.. ·\\'n;;;I:-;. :',I.\:-;U.L c., :.I'i':..Lt..Ul:. Cc: -.r C:!';~;: '-"5::: . i:·;';j. 

:;~). ~\~C Rc) nohis ~ Rii:!i.rJan, .q;rrH \lule l·t, :H ;";;. 


4(}. ld. 

~!. 5u STA~.n.\ll.DS fOR r{;nt.lc.,~·l("", ,'!lprn lIlIt!: 1:1. 

~~_ Smilh. TIll' Se:l!ili:" P"i;ii,.;:i.Jr, 0.1 O/,iri()lIi: O"t': COllrt', Exp.""".", ~' .\r.K, L. 

REV. 26. 2B (19i5). 
4-'. In It'm:uks tiia-..:ed 10 th.· :'\iulh t:ir=llir Ju.lici;..l C':<..ni(:l't:'llcl:. une (".:rnl1'''1\13mr 

!U;ed: 
II"lU· lu~pH1,li"h,~d Opill.,.n i~ r~i·:tcr ;uut ,.:::i.;it~r tOT th...: toar!. ~in!"e ~t ~~ ji~;"'Ht!.:'d 

r.ri:,u.J.ril~· r....r the 11~i~;ltl;..:. ~Uh': h,r lh<' instrun.ien of :.11(' frial conrt. .lil of \.hum 
It If\, the nlJH~·r to 'j(31-l \\";I~j. o,;I1,ilj·"!";.hh lcs~ J!t)ron~:it ('~:!,o.itifln i:. l"("quilt,«t Sine.::: 

1~H..' "pi1~jon \-.~n netl 1~ Cl!c:ti :1~ ~bul'lr:~\'9 liu'f(- Heed l>c tc:~c; prlll1;tl~ aUil pnli:..;hitl~. 

TLt' l~lrmil!ln on rt"~~an"h :Jnt! cflulhion ~ltt·.. ,:"wn. ih~ pl".~tl}i!Hn Oil ~inlph: t·~'i ..oshion 

gt'e5 up. 
A"lIuling lh:1l llle Ul1p";,li-ilCd vpininn h~s ._,,·n .. 11'<1 . ..".\ j, n .. ! a ,: ·'l.k ",,(f:rrn" 

ur ··rl: ..'rT~t"c.:· the (p.:c~ti~jn ~.;·l"e' a.~ :0 t ;."''-;''''-1\' tIC)\\' mud' titu.e i~ !f;dv :".J\\_d~ 

\\~ithnut .3 titHe St\h.ly 01U' c.:nof'l ~nf".\· tbi';: ifil!t1 111\ 1/\\";) 4")n\'("':-~ati... t ... 1 t'!i.!;;:"ih· 

~::u the tit:1c ~:l\"ng i~ :.!..' 'Jill ;Ll:L 

1!:nt. r.l'''~:!J'''.~5 J1clOf"~ the ~':i·/!ti: t:rct;.it ~"!Jdtrrtl! CO"/t"'re"'c~. Jti'~·.r::~· J. '.\"i!l'i.· .. I"· .. ., "'! :1. 
-14 .. ~h\lchr.;:ln k G(:l!~lHl. Ti,t' UJ~ {If l.:.:r .. ; 1:14:'· ':1 Iii fI:€ fif!h ;::r-.:!:i:· (,.~:, j~, .!:~<:.:' 

~<i"'(! C.1j,! v! ".'-./~, Prec('llc..:ltw.l l'lIJut"J7, ~:\ ["'h~a\' t.J. t~l:i, ~(k) \!!JF!}). 
45, /.1. • 

·1 
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( 


(,iIlc::::':es ::r.J ~ :d,,:,;: rcvie ..... recon:s; _",lItillct 1 t:s(,,;ll'ch; k;'eo abn.:asl of current 
.r,;: re\'i :::,,'. I ule. ami prep:ut: orcle. s on ;:nOl;:'r'~; amI supervise his staff." 

Sd'~ctiv\! publir:ltion has ul.cn t'nclo;-~:;J. U) all imp!~ssiye arr~y or p;":lct~..:. 

::!g' dttorney~. OlenlDcrs of the jU(;;(j:lr~. ami ::'i..pc!b~e ~cilOlal:s.·1 The Am::ric::m 
;3;11- A.:;.soci:!.tioll's Com::uissioll 011 Siantlanis of Juclic..ial Adminis,ration has 
c:-nJorsed the concept in its Stu.f<lltlrds Rdfltil!b :0 .:! i'pe1l4te Co:trtJ.·· Today. 
in :l.!ldition to ~ll [~der:ll circuits. lhiny-~wo Hates and t111: Disu'kt of Colulll­
b:'l. ha1'e adopted some fonn of :n:lccti ~'e pub!ic.::tion,<w TypicaUy in those 
;lIr:sdic:ttom, no more than fifty percent oi opinions ;l~e published.so• Til,: 
U1:l jOl it: 01 the st.l:es that l:..lvC nul ;l(lOl)t~'f\ tlh' practi(c have no mter· 
met.Llte appellate COllrts ;!nd enj'';'Y ::! modest VOhlID;! of appe-.J.ls.61 

Al,hough sdectiw FLil.>lic\i;o,1 is now ~{'c..:r!cJ in t."tf! \';:;st majority Ct 
i'::-i~,:i:::,iom, t';e pr;;o:ce h::.s 0~en :ht: wbject 'of ,d;sc':in:.;;:.j cor:t:<.)\'eny. Son'!.': 
~C::ll!!'l~nt::t:)rs =::·~U~ :!.H ap;~l!:it~ opini0I1E: 1,41ye l':--~":(,":'':::iti~ll ,~ltl!', Vt'hile 
ot!:ers criticize ~d:,:,:ti':e ;:mbliG:ti{;n'~ various pr:-ciL:..l ;;sF' .. '" c:- e!1u:rs. Anl(':'}::!: 
l),her u.:lmr:'ainLS, critics claim tl~e practice t;l1\l<.:rminc;; the prim:lpl:: of ;:::ae 
dt."fis;s; clenics publication to :n.:.ny cpillions o~ Fr~ccde:lti.ll v:..luc; reduc:.-<. 
j'.ldici:tl accollntaLility, public rl>1;fid£'IW' in Llic (nurts and the SUO-HiY t)f 

appdl:::t.: rC\'icw: ::n,1 igllorc: ~j'e imrl:lctiGJiry of the Ho-cit>;ivn n!lc. 
Propom:ms of tbe starc d'.'d5i~ ptincipk d::im an :;,.;~:~ II..:ve $omc ~)l-'.'ce· 

':c:nlLtl v:lIne, :dlil"lI;;h soml.: ',1:1\' Ii..: oi more V;J!lI(! ! il:'jj other~.~~ l'nd...:; Ollr 

C .... :I:.!. t\ :!.5u :'I!~.~~t.Ct; (lS('~ P('~ )t:I;~e. Jl~tl~~ sit in !,:J.t«:l:t 'Jf thrc~. lherer~)tc illt! uUt..: 

~ !,,:"'i()=t(~ uf a. jut!~! ~nfiel !"ud, ~ ~t:1t..l::ffl i" 7;;~ c:,:.scs .:.tH!'u.lily. If !Wn tni,,'1', .linl one 
~.lCrr6 }t.:ll'll\"nl \'H";O> iny\';\eu in ,'3('1\ c.;;:l ..:s lil' jllt~'~"!\ \\l)ui:t reJd ~:.!;;t) (.;j)(ur.H:~:"1 ~l~!\!.:":'.~y. 
r*u" f1i!>cu'!i:)iol'! or !r.i~ ~t:l:lc!;;:.:'(t ....~(. h.: :·'t)~1, .n:!Jr·t lJfJ~l' O. (Jut: wirld~ ("ift.:u U'{':Hh:! ("I 

::?!'(·!!.lle pr.h"';:':C )H~: ;t!SL't :;: n:~".ii!I\;;:l .·;:.~{'iV.ld (',t. lor ::Il"kucu C:";I;5: ...~r j'~d~·e. ~~., 1:. 
C."'?J~r..TP~, n~ ~!I .o\~"-·R & ~l. H,o':' '.1.~l::~ .. J~'~!!4": u~ Ai>t"~:AL [-:;3 (1'.17j~). 
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,. ..... - 1-. COlUt:"lOn l::rw tradition :lnd the princilJIf~ cf ~tare J{;cUS, li~.e ..:;!~~S ;Jre to i.e..;.1t... ' 
d{,c;t!=-~! ;::Jjk~. ny thi!i procc~s, the l't';du.'.ioll ot i .:,::,·idu;t. r;:l~C~ I:P:l~;;'~;j,

~ ,....firl(, :Iilrl shapes the bw. Uncter this ,,·i~··x. n,'ll:io.Js are I;k.:; 'lL <1 .. ;: dots 
~t 
"l 

! 	
i:1 a ci:iid's connect·th~·dots picn.::e p:.lZzk. t'::r!l on~ helpiU!1; tv f,,:~h 0'.:: ;l 
mc;:.:: dbiinct image of the law: :IS mOl e :!re cr.nnectecl. the c.:mc.·giug :::1"~~ 

~.. becomes sharper; if SOMe elOiS :lre !ell om. the picture is blurred. ~ 
Sciecti\'e publiCltion ;1(l\ocatCS COI,":;';lie C~I!S are seldom exactly alik\!,1 

!' but respond that the issue is w1lether the distinc:.ions between them are 
·1 really m:ltenal or import.1nt to leg;:! de,clopment.u Once a legal mIe or 

principle j~ well established.. repented :lp:)licaLi~m to si1l1ibr bctHal settinc.". does little to sh:trpcn the law's im:t::;,,!. For (;~;lT'I\ple, in a p('ti~i(\il f....r t·~~'· 
; com iction relief in Florida. " tlc!~~t!';'.Ilt :,;encraily may not r:1 '\1.. "sue:; til: •• ,. 

~uuld have been raised in a p!::n:u1' :1?pcal tiC'·!!! his original w:-,victiOl.,u} Defend:111IS nc..... erthc!es:. Lomillue to raise. such i!>.';ue~., tnal COilrt'> CODl ~'1Ilt:: 
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.. 
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w('uld "ppc:lr to be of lial,: intClest to :l"yone Ctn:.:r thall the f".ri:e" i:1i'(Jj\'e~! 
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Jp:.>(..J1. Th~ u!1cerlyi,:g qu~::,~;on i5 wlu::the:r an opini(;n~ <i,e c: <::'i.ciu:t n.luc: 
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to justiiy :he 'i~:"ne '.',·r;~in~. ~ubEshin~:, i~h.L:xing:J (1J~triLHtil\g, ~l(·~ ~r~gJ :inti~ 
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~ 	 ~tabE~hed le;al principks nl3" IJut ;)(!.1 enough to Iht hoay 0; i;:1\\' to justify 
\ wil1.>~pre:l<l Ilise-ib;;tion. 
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t 
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j 

t 
,•,. ~r. 7 ,~,!)f';'. !;;t'~J nOle :::!, 3t Ijl l!,!U1':lillg ~t:.lIIda\·. XClJJ D;mlm:;ions 01 l'reC'<,arrlt, !!)i3 J. 
J ~fI.:·\'. I'U'I. L Tow. 201.1 

;ij. ."<,1' ~.r:-:i:.h. suPTa lIOle 42, ;:{ ZS.1 
I 54. Fnm:r ' .. Slate, 4·';il .'0. ~c.l 1 lfi.:l. l!)!'.:~. 

.!l!•. .~I'I!: C-Jn1ner. '/'.·;nlh C,rrl1it's P"i't:bii,h~'f O!';;dn" •. ,il A.n.A. l 122,1 (\~'i5·/. Th~i 
! 	 cekbratcd ~.bn·in pati·n.my <'3;" \\35 r.·\ic\\cu in :lie C . .,1.i"rnb Uj'lm ( CJun of ArprJI 

3flc~ retrial anc! reverstd in 3n "pinion not "':"<!II:lII'C, f"r !,uullc3tion. '; 1'. M'. l.. Rrr-. ; ll:-: A) 
!!fjl'l (19iH), 

56. Suo ('.g., Re\·no).b ~: 1: ." bn:mll . .<upra note I·t a: "~)7·ll.t'; I ':;7. ~hlt·llcr. r:n?ub!i,l:f'" e: -;i:)'l .'I~U!~:, ~r."'!t· CT. T.• ":urr.':'71"!t" l~';[.:;t ~j n;.. !:tL,..l\" of

! «::,n::, 1,800 '!J'j'"Ipublish('J (,,:.:~li. II~ rr'J:('hH:~"\.! 1h'.1( (":.lq.'n,~~ ("·'Uf'.., f,f \; i ''':;i [..p. \\' r:i(" 
: utJj!':'arlon crircri:l in ~1'1": t..'!,c· ld. }\n0~ht'; StU{;~~ ~·L ,"'-:-:('0: "Our ("'.:l~~:::ialiGn (\f t~.e 
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...a!l:-e tha~ in ruling on the m:m~ mile:- co:npl-c:';' ilnu i::lpOrt.1l!i. is'He:, ueL-c:( 
t]!~:1.l. :8 

Some jurisdictions ;la\t.: le\is('t1 their ~t:ln.J:lnis to ina-~;l;e 0l_·iniun put,Lea. 
tion :no h:w(! at!,;,:, !ll;1{k libelal FO\'i~iolls fer :11: ililtl(su.:d panics tJ 

:x:ti,ion the COll:'~ f'lr pU1J;;Cllion.;" In 1ll0~l insL::.nccs, howen·r. '~:lnd:Hcis ,0" 

publication remain llnChall~('d. Indettl, lhe bigh degr.·:'! ot Itilif.:li"it~· among 
lh~ ,sra;;d:l:,ris ado!'tcd in lhevariolls jurisdictions may reflect ::t nationwiti~ 

(OIhCll~::S collccn:ing Ihc:ir adequar:y. . 
Perhap:'> the m:ljor criticism of seie('th'c publication ruies involycs lhe pro­

visionth;lt prohibits the citation of ul1pl!~)lishcd opinions. One federal trial 
judge stated he thctlgllt it ridicuious that he could give wei~h[ to umig:1ed law 
review articles wIi:tcll h.,. law .,tu • .lt"IHS, ll\lt (otlltl not cite op~ni'-)jI:; n.:ndt::red 
hy his own circ:uit l'''lln n( nppc.:\:; i:cc:u~( tbe circllit forhi\j~ leli:lncc on 
lIOfmhlishcti opinion"." Others ('omplaill oi frusti:J.tion :tfler loc::tillg un· 
Fubli!'hed opinions of pll'ccliemi.11 value l1c;,\-;ribblc for "i~;J!i\iIl'" or p0int 

out conflicts wit!1iil the S;1l1le' Loun lh,H rt~~ai;"l lllll('so\ved IJf(al'~e one of 
lhe C'?inions is un?\IiJli~ltetl :lml thtldorc 'lIl:'\-:Jilable fo,' (it:HiGl!,~l These 
critics cor>:end the k:.:::l ,ystcm's cre(;i!;iiiq wilt he l'!1derr,lim'\~ if an ;iCttl:,! 

Clse on f0im. ::lth:1lt,~:,. 1"'PI'!,\is:12d, Cl!1I:0t ue cited_'-' Tili,_ p;a(~ict. ir i~ 

::.!;Sc;rtcd, will lead to couniCi" incor:sble!l(":cs. :lnt! !'.. ' im.ltf'l, . ;;-1 ~'SIX-(: !U: 
.-: 

th~ judiciary. H"!'0,' jw wiil llltilldU!' I CSltlt if til:! '.' '1-. rr:'-(i!1~'~, Ct.' 

:Jckr.owh:dge exi,' i115 I'IC(\.:\~t:!lb 'i:upI\' hc:cJIl:"';; til:.:" ;1. ,: I:OC offi6::l1y 
nuhlisheu'" Thi~ ;l;'!\ln:em :s also n:ll ri:tlh- frcdic:ltd or. Lilt.' riaim of judicial 
in:-tbility to cOn'<"Lli;· ("-:amine w'hich c;s('~ are '.fithou! I'It.:ce rlC'mi:!\ '::JIlH~. 
Critics ,,'ho raise 'j,i~ argumellt idemify unrllHi,hed CJl.'iniGJlS icr''lr.f'r:liy 
chosen fOi nonpllblic:1tion. which apr~:lr to conflict y::(:, r\lhli~heJ o:-.!n:ons 
v£ th:: same court. 

One pmp-')s:' nf t11(; lI{}-cit:ltion I,wvi,jon 'is to Pl'V;cnt iustit::tiun.. l 1fj-."o­

C:llf'! and others ";it!' gn:::!te::- ;!c:cc~~ to 1.1IIpuhli~hetl 0Finions trom g'1iniug an 
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!idn ::nti ~\·()'fCita:il;n nlt;:.:- It: tilt' er"",.; Si.a.II·~ l-:\~rn<h 0./ :~rt'''flls, ;£' '~(lf.t~'1. L~ R1.. .... 11[;: 

C<l78). 
r.·t G:\rclncr. SttJll'tl lI'Hr 55. :1' l~~i-~~ ~ 
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compel this ,,' 
rite 'I'.n,pllb!k 

Lo~ Angdes ~lelTl 
00. 'C:, c.g., 

Cilcuit Cour: of 
l'uUi.hetl "pin:m 
"iew with Ihe :I: 

opinions Ofe r::re! 
and. ill ;::eneT:l1. j 

rT("t<ed 10 th e :I I.: 

judge of !..,l-je EI, 
67e S,(, ~,:;., 

prG{I:'dn:-~ :f:CI 
Go. S,~, ft.!!., 

,,"""d~J~ion :: .:.: 
tj:,., Sf'T A!'i'~: 

70. :to C ',I'_~1 
;1. Id. 
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SELECTIPE PUBLlL!TlO~' 	 199 

( this :l,hacta;;e somewhat, CTltlCS ~il': c:lt t;:;:: reOl50111n:; in an unp_l!.Jliy,hed 
Oljir:inn 	!'l1;"V still be uscd bv th:J~~ who ;;;\\'~' acc::!ss tc s~::h oni;:ions. COIi­

\'~rsel~:, 	 ii til~ IInpublis:led ~pillion is t;niy' Lased on well-rst~:)b~ed leg:1l, 
principles. illC court's lca~onillg is tlll;;1...;J~ to aid in t11" r.:wluti()l: vf uther 


; ca:;cs. 

l Son,e ju',-isdietions han: :Hlopted rules allowing limitcd ci tation of un­

~ 

published opinions when copits an: furnished w the eOllrt and opposing1 
cotllls~l wcll in advance of the- C:lse'!> rlispositiO!l.G6 Other jurisdictions. however,1 
haye tightened their procedures to prevt'm widespread tlistributiQH l;~ un­

-{ 
t 	 pubiis!w,l op!lIions.o1 The ,\'a"t IIIa JVI ily of ;urisdictiulls l' ·nti lint: t(. kir 
, 
.~ 	

c;r:aion or unpuLlishcli o!,ininm becm-,e the: !n:licve rhat permiltinr; cil;tlinn 

";l'uld lead Lo private publicllioll of Ibesc opinions. whid1 wnulll Url'lcn:;ine 

l!lf' N16rinal pur}-lose of sch (tive puhlication,"" 


S~>Ine alllhorities wilo ,"Iri;..:illally snPIJortt'ti the no-cit:Hiol1 pr:>r"tirc ha\"e 
ch;lllgCt.i their minds ;..tiler Oh~:~l\'ino il ill ;-,,:rioll, For eX;:l;-li;!c, ~h(' .\ HI\~ 
Comrr.:,;sion on Appe!~:1'(' ,IH,;!, i~l St:lm;:1r~!!> c1!"it1ed v l ,';- tlH' 1.-,.:1(:: "n,: 

, ­

;idoptt'lJ a model selective i >.",It.::,:;q:t rll!.:: :.1::.;. permi;~ d:,:: l..ir:ui, ;' of l!!l' 

ll: . 1i,,:!~d opinions in lLI :;!;11 ;,l'~;... :cr'.'·' O:l~n_. COl',.'. r.1~d ::b'll'l the I1lJ­

~:::1tion !-ule's conseqt'~:j(~~, Itay!.; m;n;)i.!lt::iy '\':id\!:r~'."'11 (llClr support for 
the c'"'Tlcept of selectiH: l-u,)i;;;;tion.'" Th<;;,~f' authorities still m::il1!::in routine 
::;:5::S should bt: idcmiiil·d ;jhel liC:1.red SCp;lI-;lic!~.'. 1.)11t they pr"p,'«- a1ter!!:Jtive 
met;~ )Us for deing SO.:l 

One ir.:lportant fur:ction I): aPiJcllatt' _'pnl\..JI1 !)Ili1i;Clt!110 is to ;;ro.... itIe 
the pol,lie and the leg:1! rpmlll;:lli~\' "uh ;1 m<.;::::s {(l ob.~-::,r\"..: :uHl to ('~';-tlu;;~('> 
thc work of cnuns ami of ilHii"idu:ll j\H~!es. Cr:tic.< (on!!"'.! til:l[ lim;tett 
PUL:;Cltioll rCl.luces thc oppr)rt::aitie:; t!t<.;';(! f!:roupll h:l\'e T.O ;1S~<:S~ l!:e jllL'ici~ry's 
work. h'hich rcduces 1( ('()t!!li';;-,ilit: ;alli f(!~!crs poorer ju(iicia! !·t'l"!onn::.nce,~: 
It is ;w,ened that jtlrlg-~'<; ';)1,;;1'2; opinio:ls tl'ev iznow will not hI rnb!i'Shec\ 
!~I;I\" lint gi\-c prop;r '~;trc .1:1<; :,::entiOll to-:1 (:lSC, :tnd the 11'~1l1iiTl!! ticcision 
;:nd its jll~tific;:llion wiil slI!ie;- tl'::,j;':Hi-,eiy. 

({'!nPc! this writer once .l;;:lin 1(: ~rT"n~I\' ,Ii~s('nt from :lIIy rule ..... ,id: r('co!;,aiJelI 

t!J~ non·pul.llic:Hioll of :1~pcll.'k ,'!"illi"n~, 
Lo) An;;C'I~ ~fe!Tepolit::1Il ~';e\", Sep:_ ~l. 1981. at 9,, 

;. c6. Su. e,!;_, Al'l'F.t.l.,\Tt: ~T_\~;!":(P.<. mpr:l lillie .;~. ~ ~_37((l. The l'nilr<l St,HC3 Fifth 


Circuit COloi"t of Appe:lis h:l~ :l limi.e:! <.iI:ldOll Tille, which permi:s the <:i'jlll,1I of un­

l.ubli>!"..tI'''pinions if :I cop',' i' .llIad.~d tu the j., i,,,', 5TH CII!.. R. 25.'1. In a [t""ph'"e inter· 


'. ,itw with the luthur. Fifth Cilm;( Chiel Jut!;:t" Charle> Clark noce<1 '";1' lmpuUished 
opinion.· :Ire ;'ardy cited, Ilnnlr,cbl pllhik:ltiol! .• or IIllpl1L1!shcd opiniolh han~ l1f>t rleq:hpt.>fl. 
:II,.!, in g('nenl. the circuit I,~s WIt h ... l :I plObl,-m wilh lile TIlI('_ <\ '-:!l!ilaT \'if'''' W~~ t"'(­

pr<'!J ....·u In th(' :lIIthor b\' a [<lmu'r r.:llnha of Ih(' [, ifll. Cir:uir, J"I1n ,;, r..;.:l~,trl. I>OW ci;kt 
jmli::f' of the E!eventh CircuiL 

67. ,. c, ~,r:., Frank, Sllj:ra I">le l~, ,,( II 101;<. n<sinl:; the ti!!:hlellit:1o, Ol I, .... Irr.h Circuit 
p,",XTttttfC"S afiC't' the rli~c(n rr~ : I~J J t:ur.uhU ..hrrl H: ,ittir'ln~ \\Tn" hcil1~ r l~·n.1? rc~~\, 

GR. Sct". f'·~·t CAUJ"(\R~';'" ~~n(!R.T. 5111"(1 nOI': ",~I. :tl 17 "t:tn;P:lI' nd.lI:"I: tL~! 1 rn"di~tcf! 

,,·lI.<"i:Jlilln ru:c b(' Tt"I:l!r:c-d', 
l:r. ~,.,.r' ..\Pl<rL:_4.TE. '*i\.·.:. ,:,1"". \"~:'t .. nn!( I'':. ~ ~ .;:. (drnmen':-:l\ H •., 

7!'. R. C.",~7U!'iGIO'!\. U. ~![.'.r\n;;. ,..... ~t. ~{O;,r"t.f 1 c. q~!;;·a nOtt.: -itt :H ::..., 

•I 71, 1.-: 
7:::. ".! RC"'!lU!U5 So: Rid:~JJ;: '!'!".;; :1,,1<' 11. ~: ~J:l", 

, . 
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Othe::s cOiltend j'ldges may ,1cuse the !lro.:c>s. by 3Y'JidiT'g cO:I!rovrni:ll B!)rida 
i~m~s throu;;h use uf l!:'t>:lbli~h.:(l. o;>inions. Even if nm abL~(':'. i!. if> ,merted proximal 
the system m:ly ~i,.:: this imFn:ssioll, thereby tLtm:.lgin;; pu)~k con:i,:ell':'~ in Californi 
lilc judicial pro(;.'~s.:' C:ritics :lrguc app·..:llatc (()\\rb m;I'; J:-,;,car W :H.:' like judbes.!: 
certiorari courts with .Jiscre:ionary :lUthorit~· to review. instead o[ gi .. ing ditional 
litigants with J. riglH to :lppeal h:ll reYiew.~4 Anolh'!!" ,onCl:;-U :;) that I,;ouru may the incrl 
dcvelop a routine praclin.: of tn:ating Ll'rlain Clt<!gori:,s of ("':~e~ ti\<:t appe:u to subside.­
yield a lower percC"ntagC' of published opinion!i wIth l<'!!: ell':!. Utigauo:s with In vic 
,'alit! claims f:lllin~ into tht:>\! c:'ltcli;ories may he plcjud:ced j( COllrt~ view Commit· 
their case! with preconceived notions that such c:tse~ .u~uail)" r~ult in :t Je­ publicat 
c!sion' without precedential value.a t."le worl 

Some assert that by dc.:cidi ng (::11'1)" that a full opinion is \~nt lleetl<!J. th~ crush of 
I.:onrt may deprive :t litigant 01 :he kind of c:trd'.d rev>.:-,·: ;lCC(;m;;::n~ ing the F:orioa': 
(::-afting of :l full opiniot:. which k-rccs the Jr.1fter to ~ ..!lJ't:lllt:~t~· Ill; lkc:~illn indicate 
with sound rC··\\lIIiup;. SUllle c"idt::I('c ind:c.lt(;S tli;:\ 1:1(: r!l:;~li!:' of ,,-pin;r,::\ public;11 
st:1ccted fer nunPl!ldicllion :n :·.)m~· illris<linio'l, i~',0 101': it i~ erpliv::lk:1t ,.;; the s:Jm, 
no opinion :It JE.·~ O?in;ow tbat inf;"m~ the palt;e~ t~ll' ~l\:Jrt 11::5 It:';i:,w~:l FIeri 

;.:- :te f{'cord. rCll! (1::' brids. COl1~;l~c:'ed the .1r;;~I::lPl\:' hilt fvund ;'/l : :::·.::'~i!)lc curiam 
elt,'lf, are d~:lrh DIlt.:mOllnl. to 1l<' c.~)injull, S:;·. h "pil!ic.ns, llo,,·t:v~!'. ~.:'f" nfll to as P( 
th'~ type of U!1Pt,Lt't~1tc,l cpin;cns lh:-H s\.l(:ct~\t~ :"!.!li;r:lfj"ul ;Hlvi c~tcs ,': i(;~:l',~Iy curiam, 
{,,.It::'mpLtl!t!. " affi.."TIl:n 

Rcspon,:i!l:':lr .t:1l'L11!" p"illt nut ,Ill a!)l1!Hi;ll~lt' of !'l.:,ji:,jlCd opi~: ).15 win no nee:­
he avai13h~e to ~\':d4!:1tc the \'"(J:'K. ~-,r the CJj~l!: :..l!':(~ l!jt t:1(i~\'it!qaj J~.l:~'~S iind tion.s• 
[hat unpu1';;;;;H;:i opinions ,·..iil remain public rio. ':nl'.~r CS ::':a~i::bl~ [or pr:lctic~ 
:;crutiny. It ;; :I'''t::rte<i that jt:dges who an.: entn:'ile.! to m~ke..lik :led dc;lt!~ prolifer 
!!ecisions ca:, ;d ....."1 be relied lIpOil to ~rep :!Ie decisioll process 6ep:Jr:l.lc fron! time, tl 
the pllbHr:llion procf'ss. h: addition. the 3ulici:ll tir:i;:> 5<lv;:d hy ccml'.'1~ing dlSCUS5C 
{ewer PllU;,I.cd op!niom orTsel~ an\ Io~~ s:.!rercd :ll t!-::; q"ality of 0p;:1ip'ls 
rcndcr(d 1!1 1 ;luti!lC (':\~c~ cbns...~n for f!o!'pl~b1ica~if.)!L~r ~\Ior~o·\~:~~\ 5i:H,~ H~· 

j..JUU}i'\IC'!: ,,;\illi;j'!:i han:. hy ':dil~::;fJn. 110 ?H:(x,(;":,,ti.'! \',~lue. tlte.. ::;:Hl llO: Th 
meet th~ q!l:!:ip.· ;t:md:,rds JPplic:!hk ro ('j,in:~'i1!' \\ith ~.1I:1~ ::!1li:1\ ['1 ~·.::e,!enti:J! 

cunscq u,'nct's. a 8l. 
St:.te u 

S:.OP!~ION PI'..\CTICr: 1:-: FLORlO.\ 9,2: !!!J 
9,~5~ C':florida's appell~te courts are dedciing c::!ses :11 a rate higher than allY 
Jl"!)l~"

other jllris(lictio!1 of COl1lp:,lJb1c sin', :\ recent nario!.::l 51lr\'e, cited F!m"!:1J's 
with n: 

intermediate appellate jud;:;es :IS having the Id~hest c:'\~do:lcl ill ,he tr!litc~i IS;'. 
~ ,.•. .. Slates,80 In 19~O. the district courts i~sueu some 7,:!O.; d~' :15Io:.s. InduJillS' 84 • 

abo...e 
':!«:-. pr:ll:tiC

--{: ": i'. SI''' fi.1 A.n.A. J. 31S (19i8): cases (:1~ i4. SCi' Rcm"I,h b.: Ricl,m:lII. JI'pm nOle 14, "I 6!:!:;·~r.. rractic
i5. 1.1. at Ii::!. Post ((1n\'iftion relid Col,C! :lnt~ ',0(;1:\1 s('cm·it·, C:l<~••unol •.: olher~, ate 

in C:H 
r:r.ost ofl:-nf"tl C:lt(! :It. \:~(', f:r:!in,'; iutn tiJI' r:'ltr~or'V. Td. _..., 85. 

7G. tI ... • n<,'\unid... :',,' ';.t;!hU"::1IL \flt,,·; tl~q·.· l~. at fji1j 

SI.!: n. ,,OJ fKl:'\, . !J!'rc ll"~t' '!~,;"t ~:)~'j. 
f':i 

~l!l:i: 
78. S, ~ (:lIldJ··h:. q:,rr. .I()f~ ,I~. :H ";,6-~.- to I;rr 

~. -. i9. Sf'~ ~m:th . .\!l.~}rfl p.(":!e 'I:':. ;1 ;:F\·~l. 
~ .. ~ .. l:-.:t"''''

SO. S~,. Hopi-i'l', Wi"': IHlll' 'J, ~l ~~'i.'J,. of ~;1 
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SEUCTIYE P~'iJl.1CA I'le:.- ::''\Jl 

F10rida Sup:-erne COi..:...""'t ~:c.--ci5i()n:;, t.l1e total appe1htc rlec5ioM rnr 1 fJ'll ~p­

proximate:! 0,000.:" .Fhlfi:b's :l!,pelblC filill';S al': ;:!11''''': :1: ~~ ';.i ;1;, ll.os'· in 
California. a ;:ate wiln twic.'~ Florida'· popt:l:!til.':' ;m'l 1:1::':),' mnl'C ;.rp[l!:;il:.ilt: 

judges.s: E';cn \.itl. tk: rl.:r.::-:~ ?,cciil:O!l of ..m,tl', ;'r:i •. Jl;..:~ ,:-:~...ri.~ i,:;J ad·r 

ilitional jud;ie~. t:1c i m!!rr.:ecii"lc a ppcl1ate case::, ..i: H.l:.:till~ high and ., ith 
.the increasing gTo'.-:th in the !itate it seem~ t.r:likely that t!lh. trend will 
subside.u 

In vicw oi tHs prolHf'T':1tion. it may :1ppear cl.triollS .. Ilat IL.: Appdlate Rules 
C.;n:.unittce rejectetl :.:ny form of selective p"hlif'a rio:l. Af;:c:r all. sc!ect;\'c 
public:ltion \,.:1S adopted in most jl!ri:;diction~ as ;~ '1"~',lIlS of relievia!; both 
the wor~lodd of an overworked jmEciar'l anti the Ier;::! rommunity lrmn tl·e 
crush of opinions flowing IIom the eomts :mtI :Ij:.;j.'!,rl"(! t'.l be a mC:ln:; to rdiev:: 
Florida's In'erburdcnedappcl1:lte ju;.tic:t: s~-stcn:. The ,'ommittee minutes 
indic.:lt~ the· pri:-:l:1l"Y rallo:l:lie for the resv\lnt!in~ rcjt::c.tion of sekctive 
publicn!oll '-;as lhaL Florida alreatIv lwd an eil.::rt!ve me:1ns of de:11ir:; with 
the samt:: F:-ciJkl.,~ tlllllugh an :l.ltcrn:ltive s;:ster:'l uf ,c!2Cliv~ op;nio:1 "Titing. 

F1oriJ::l ro,::'u; di:.pCtse of Clse') with 110 1'I'('ce(:e~1~ial \';llul: by i:;slling per 
CUri:1l!! a{r.·lli,l~~C.t'~ wi:hom opinion."· These d-,;c;s:"!t1s arc' ccmnlol,lv refcrn:t! 
to :t.s PC.\'~, Ill:.: initi:.is rut' tIt..: ':)nl" werds th:u ;;ii.;·31 il: ill" opinion: per 
curi:;m, Jffirmed. III 19S I, the distric.t coun~ or '1 :~p(':11 b~t1ct.l :ler curlam 
a$rmancl~~ in 4.133 of the 8,-178 c:J.se; dcrid.::rl .. , ~i1l!(' these Je('isions !.aye 
no accomp:lnyir.~' writtc.:t opinion. no rf.:!cmn c~:i,~s '" limit cheir p~;hlil.:a. 

non.n AlLhc-,Ig-h the commit::;:e implicitly ('O)~::ln:icd th;i~ Florid:,'s Pc.\ 
practice W:lS :l more cHeni\'t remedy ~()r JCaUn~ with the proLlrm of the 
prolifer:ltic:1 or :lpp:=lbtC" t)pinim~s ;O~(: fer m.1;e dfitit'ntl,! ul.~lUilH~ j:ll!:ri:1i 
tixne, the meetl:1tis mi11l.:.(t:s im.iic:H~ thei,ropi'ien' ,J[ using the peA was nVl 
discussed. 

81.. nlC~C t.;~\iP~. :'!·C COlll~illet! Ii! ,!"<",!lOl'L'\ I:j.;,.·(~ b~ !'ad~ d' .. I .... : ,",UTt with 1il~ Fh)rida 
~:.Jft' Court ,;t1rr:Il;:":a[o:-'~ 0rulC~ in T:1l'~h:J"<'''' fhl i,;..I. 

S::!.. In 1St:"!'. l~.j"); I...J$'_"5 W, t;,.'" flletl in C:l,U;.tllt':1 Ct'l~"'~, t ;"jlfh Jl~. IIill,kin~~ JUPTlL n;'t"!j 

9. at!l5 idtinl; 197') \~:""AI, l-tt:por.r CF T;;!, J"!,:~"\I. C", 'ell. f'F (;.'UI".JR!'!I,' ~ii. !~! !£;!'. 
9,,759 C:lSCS .... crt,· h!~, jn i':'lri(ja'~ ~i; ui~: c..l·~H&.:- c;: :.4P!~(':J:. ]~·l)ol0 AN~t'!\L Rn'ORT CF niE. 

j!.'DlCI.U. Coc',ca, <:-1' 1'\;,:110.\ 2:'. 11\ l~dO_ Ih(" f>t:l:r.: :nc.c;"eu '0 Il.~t11. Tdt'phone in:cr,'i,..w 
will': mil ~:;Ij.d..cr. J",ii.':Jl "\I1:.1!Y',\;, :~orid:1 on.", of !>:.;lW COI:r\' \,hnini,tr:nr:r 'june ~_ 198:':), 

83. See :;;'!"u no e -ta. 
84. See Minute;, wf"u nme !!. ~IOH ;,)[ the vl','t'Clioll.i D c~l.,t!i'·c publie:i1ion oi!cu!l.S~ 

r.b<!\-e were :lISt') r;!.i~l-U :a Lh.. m~·till~. C .. nt.ern was al~lt ":'(P~~'S'l'! th:lt a,!oplj,,:. of :.l,e 
practice would rt"'ull in l(Te:ucT :!.ppelbt.:= .id;).,· sine!." it ·,·,m!d r"r;uire wrillelt opi'1i<!ns in 
c:ues currellrlv Cl( ukl! IVlIhnut <'!lin inn. ju.tgt'"S at Ii;.;:- r::,"t:t:!I~ f.·:lr....l :Ul"ptioll "f i.he 
practice would \.::ul ,0 :1 llI:md:i.lcfy Ifquir(,lT1en~ to \1ITile ~" "pinioll on· ('\cry issue ui.:ied 
in every o.sc, Id_ 

85. !Jet supu. notl!' !H. 
86~ Sjnc~ ~tu.:rc ~rc rrr~~.:rllly no r()n!.li1:H~'al~1, :<i:ltU~nr~~ 01 ru:e prnVI~lo:'1S in F:uricl 

::l1ndatil~;; pl1hlic;)!i,," of ~11 arpe-l!;llt: onii1\(;n\. ,h,. (r;un' may Jll'1·;,d ... ro,<tS~ !..he pOW{'f 

to ~imit rt1Liir,:::~~'n. '1 he." fl1.JrlS h.:ne lint iitOI:crl pt;.;)licHlnu. :1(\1.\0"0" I_·~. :l!HJ .an :lij\'('m'~"l 
hetween the tl,,';·!a SHpr~mc Courr ;lnQ \\',,<! f'uhli-hillf<' ('",rr.:,cf'\Y rC'1lIire.s pt..biic::.tion 

of III 0;:.ini,.ln5 ~:ll1lilidy fiJrni~h~-d In \\I!'5l i.'! I'.. Ui.... riol1. ;,r' :,\!j:1l;lf'''_ JUP'I: n'jt~ W . .. 
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COU"~ conp::l!nts r.::l~'. tt~l' Cf\:Jrt was Gven"o!'keci :H:d ";"··<:"l'.:i!"!; If)() mud, time 
on ~·r.l!;.:ne error ("orn:ct:l)n. ;J.S vpP<hC'd to polir; and iJ"'.makiilS'· T:te st:::te 
\\rt~ (l;":~in::tllv t!iyi(:cll ;;,cu;:·;lpi:ic.ay intI) thL'C"' :lppdLuc l;: .lri,t~. :\~ the 
vdum~ 0; appeal!. lnc.rr:l~cJ. adrli;iuilal distT:C1S w..:n: Cn-Jlt'.: :" 1:"\1:- ;:p'~ 

1~;9. 

The pressures cre::ucd bv sharp incn:J:es in wo. kJo:-:J prr,:.:ptcd the lJ;,i.nct 
courts to begin 51':11 Lhing (or mol'€' effiri-.:nt method~ of !:.mr!lill~ ~ilej) case· 
10::1(15. The n1.:mbl.:r and j"e~p"'n5jbilj,, .). jlldi6:11 :;idc~ \,:;.5 i ..,·It:a~,·u. 1'itnc 
f(')(" 01':11 ar~1l1ncnt wa~ l"1'l!lIrcti vI' di:;p.·r.scti with ,i1,,,~('ti:t·l ..H1liun pr.·ctice 
\,;:;~ curtailed. antI ('n'llIl1;,liv Orol: :!l ;.!;':llWIlt 11:1 mOl io;:~ ·.... r· vi;' :raU" eiimi· 
r.:1te'fi. ,\\'rittcn Opil1iulls ,.;1 ew shone:', awl thc 111l1~!li":~ d brid I;(:r llll iam 
ur'nions illcH:::I~e,L :'iOll·"H·r. rile llllmht·:· of Ches ,keith li v.i:: no opillien 

at all i!"!('T~::tsed 3l!:lrply.'p 
C:;';::"'ary to ple,:c1:t plactice. the Fl",·id., SII1>I'C-;,':: ("(I;" t I)~t,,!! >l'l () til!' 

PC \ j~,,'br(' the (!":,,it, rom I- \\Cl(' ·~lcl~·~d.<· Til" ,j,.,;n: l, \" :·::ii..;nl~ un the 
?C.~\. ;lv~.,,'evcr, iL(1't.':-tSt"f..: tlr:1Ii'_':Hll.lil~: :u the d;~:"lict (".L"!:t::. l:! !}.=)S. ~!J'~ 

(;1". ,,,il year disll':Cl ';)11.15 {':KTat"'lL ,..;j l'CA., ".(!-= ~:'\:'l:: L~ iC; 1 ·;\.s 
Ii;,;!\:. had grO"S;l to 'i,! ;:;. ;1:1 ~;'pl"Oxi:1Jate incc;Js;,: 01 !\\c'!n: il:l.'·L~,: 

pcVCll~.·' Alrhollg-h no \. iucn ,;t::;l,ll::nls eXiSt f0,' d.~t":l!J:·Tn:i, ";iJer::;;r a 

(.":~st! !;hould l>e d!':I\4'~(':l of '\\'ilhoHt ~.Il opini()u. FJI.)ri<;:1 .;!,~;t·'··dt'" jlTl~r:es 

:lpp:ucntlv ntiiir.: ~t;wd:[:',l, ~:r!li1:lr ~o tho;e rmr:Jv.c:(1 il:' <.~~ n;";t: v:l,li,:a. 

rinn." 

'57. ~t:'(" England. ~Ut'T!f "lite j, :11 l!i~~ 

~~. Sre REf'ORf. jv.l}l'~1. Htlle 8~ 

,,9. ". ilcs \', ;0,1.11.,. 1:'/1 I'l.l. G3!1, 53t!, :l:! ",. ~,!.1 27~, :!73 (I!H:") {',.Ii.,!!' in !"_,,jclv 'J! " 
.h-"\I1; Se'llIl-lIce ":1,.,1 :111 "!,illion ill this (":I',' Iqll':ltill!! 1"<' 'c~'cr::1i ,'IIIlI·' i.tt;vll; wl'ich we 
n .... c n;.;..,:;: in f"n!:. .. r (:'-.r< ,'coutd be or no ·...·n·ice to ~~le Bench I.lr lb.r"), ,-:::1'1. denil!'<!, ~3! 
e ", ~t~: ;lS j8): "rh:li;j,;il..J. '. ~L!H~ 3? f1.l. 16:;. ;':;:~l. !:;') \00,••• ~::;a. 0~l) (!~:"~) (,l~lt!sing l,i past; 

,,!~ ... ··!I-nn::.·nf~ :d ~ nPf th:'i ,iiJ 'illi ;("q,;ir~' "\"'riOth ""Ir'!:-:.ider;1.iio7lj. 

!)-J. ,\('c in]TI' ;l::', .\, t;~I1!"~ 2 5i.;H:ql'~ ~'(,l:' ~ccl1r~,J fli'iG th':" ~t:Hc C.,:..at Aomi:'li!lu:ror's 

("f!!cc. ·r:-:bh:l~~C':.'" ::n.1 '~'l:h ~'" a.llltT.~l :. it-If!" Hr tIn: llJt;i<! 'i Cl',u"'l:dl fJi rh-;riti:.t on file: 
sac~('ill. J ,.. !Ufna lint.:" ~L 

91. \'c; Fok': ,. ",\C~\"" L'rll;':', IIIC., 17:! '~'" :,;:: !lO; (:;\1 D.C... \.) I!I",I, 1:7 <:ll.:!t1 I:!;I \Fb. 
19f1:"t'J Tht.' r()lI~,\... i!lJ.;. C"."'(,l pI Uti'll {lit" FfJ;l~'\' ,1f'ri~!oH d:nT'tCatfs tr: ~ln\\'ri' .t~ ~t.:lnd:lld that 
Flot it!;! ~P\··,a.l(C ~.;un;; ai·pl.·~r in foli'.'\\- ,··;hf'P lklenn~lI:lI!! .... nt.:d,!'r to j"!)th' :l rc.\ npini!,il: 

Ot:Jiuin~ ()rinit'n~ ia :l'r.lin0rin 0; dl111H'un·... i!\ t.·U~H\~~:lr·: hi:l, 2~~!1( !!.,ar COlH~." 

It 14" :l u3cful. ii not e~'" ntl:.li rrJctic~ ,.! :\ bn<y appC'l!:u, :OUt t ...lIt:~ a, mis. wh{"'!"":,: 
the' itH'~f'"~ c~l(h lrc f:;( ..d witi: 3 1'If'("d to \~ ri'e ,-:lfl.:"t' tb;)u :1 t:,Hlfh"d 'iPtul:~~!' lTHHl:tllt. 

~ 'hlt'-. opiltiOtl~ Sf"tlpr~!i\' :11':: Ji~pru·('(l ·with upun ai!;,;n if':;: L".; ,p" \. hi: h tlr.J l'tHt ia· 
\:}h'~ Il("W or 1t!::u,-u:.l1 }loiu! .. of lJ.w, .""IT" \,:hi.-1\ turn lin f;::. t~, ttl 'h·h.d, t·, ~:.h,;·,ih'M rtl.lt.'" 

of law :lfC :lppli,:... b!,·. ,.1 witl'fl: :J. rn!1 11; arl~:\I~\I~ "pinioll h:u I" ,'If \ulll-',:l'.i h' the 
tTi:.! judge; and Wht'H' tht' w~:uin::: nf :!l\ (~rTninn \\d',ld 1.1'"' ,... il1l\lI!t ll'''':lt~ purp:t~e. 

~cl"':ing only to s:J.ti~rv t:ll' I':'rlie~ :Il~r Tht! lUUf! a.l\lI"lc'l 10 It.c ;, ..h" ~l"! ga,e :',~m 
:lttrl·~ion. :mu to ~rld n~,.<!;~s'ly fCi :.liI ;'II'''~(h' eXL,.",.j,·,. ,·olt.me ,·f (1P;'"IJ"~. 

l,~. a, ~"'a. 
!::!ict!"J.~i!l-'; :tnolht'r !'\,llii:',1t- 'If th." t~,~\ 'H.;ful1-ril. ~Li:" 'v,i!r1' '" .,"fH:\, ·'('J\rti ... Hl~l~('. 

fJ:\I!t;l!l Ir(,:tH Jlt>",I:'f~ d:,·1;1l.·';:1I it p"'rH·! J.t....i!!lU·!! \p r'-Vl'-"\,' ~~lt ;iT 111H .• : lL "t·,' . ..!· ! nl.:..d~ 

::: :1 c!:',n!',\-t' Cl'C. \1 tit,' \': 'i P' :11(' f~t·:_:·~·11 1,ll'fl~!'t~ndlJnl~ \1./11\ i! 1(' ••.•.•• ,ilt: [:\I'f( ",~ d,C' 

(,c:,~~ :Ul't dIe' pen-: ("'~_: tOl"a:'!.·~ .111tl \;1:',' 1. ... \-, in, ';Iik,,;,:t',', \\·rnft - 'I j;·t:.L "'-"" ·h: .l!r. 1\.:A 

; , 

,­
'" '­

...­

;'. 
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SEUCTlr;: N}BLlC.iTlO.-": 

"\ · 
.' O:;:n:on rr:::ccicl' :;.;non;; [he \':!.riou, ,li>tricr c,)uns 15 n01 l:l~ii()r::1. 1n !9C 1. 
· tile !JlIsi(;s~ d i j ,riel COllrt, t h· Fir'a; ,1<.:ci<kd ;.~;7 c;;""~s 0\ uS<' uf Lh~ Dr::~. e; 

";.it fr. C:;~~lr:.tSt, till.' Third D:strin i~JI..!::,J 0\l~:.· ~:9 PC \.s,~· An ch'~o...: .. .:.u,UfaSI iii 
;.~ 
''1 	 opini01l p;!(!ic.:: ami use cd ,:i:': :C:.. :s re~:<tlc:'1 ill the tE'i" ..,itiulI... jOt '..l'~: 

SfconJ allll Thirt! Distrid!>. 111 EI~ 1. ",llile lh'~ TUrd Dis,rid dt.t:i(!etl 1.:;27'"-; 
c:!~s by 0pinil'n :md ::;39 C;JSI,;~ h:. l'C.\. :~\C :;<.:cc-m; Distric:, ill ahno!>t t:Ol;l:)1;.:(>­

.; 
14 re\'e(5al ot the Third's pr:.nke, (:ecitle-u 1.~110 c:;,ses by peA nncl 'L;:, C:l:i<:.'S bv 

opinion." Signific:mtly, however, ;6.5 or the Third Disll'ict's l'PlIliC'l>s were1 
') 

~ 

per curiams, many of the l>rid ,'ariet)' "u\,;nmly intended prillcipaily lor 
tlle ilCllC.'Et o[ the- p:lrtics.'" .\Ithm:gh mO:it PC.\s are ;~Sil<':tl wi.~h the rIm·-t 
currence of ;J1l three pand mt:mocn. IlUmt:.OIl~ two·jwJge 1llJ.]l):iri;:-s !>lIulish 
peAs WiUI an accompanyillg' . ;X'dal WIlCllllcnce or dis..'iC'nt. l'C.·\< ,;itbot..t 
concurrence or dissent aTe j1\1l;li.>!u:d tabubrly i \I the SOllth~rn Reporter.· " .~ 

Cr::ictSlftS vI Uw peA Pmdice 

1 ~\l<.\>l ::'~l;cllatc ;::.:·'1'.,:1~1!.~ ~trol\g!y CUlH.1t.:lHlI appdblt.. lour! tit'd';i'')l" 

"ith<";.l.t opinion:06 

< 

; I m.: ilw.:~"'it\' Ol th.: ;TO(;.:lIS r<.:(tt!ilts that COUll!> :;lat': :e:l'UI:S fur 
their dCLi~;or;,;, ·CC!lCitSiUll'> t:Jsily re::di'!J ",idlO:.H sctti.lg <!o\;n thei 

i l~a5011S ~olllt:time~ und.]!!v 1('\'isi:::>11 when the JedJer :.;?t~ Ollt to 
'I, jllStify (he deci~ion. Fun:,.:rm()r~, litigants and the public are rC:lssured 

I wher. l~lI:y can set: ll::a :hi: <:<.:tcnnill:llioll clllcrgt:d at the cnd ,)[ J. 

rt·a~')llir:!!; proc(:ss tlul is t:xl'l!fitly ~l:lt:~{;. rather than as :m inl\--erious
! uk:'l~!:! 	 wilhout il nod to l;m' l'!' :1 IlccJ tv jl;,riiy. E;;pccblh in ;1 c:J.se\.. ~, in '.'''lich there is 1'0 or:l1 :u:;Unlt'llI, ti:c:: nrinioll is all essl.:nliai ,kmoI!· 
", stratioll that the c,mrt ilas.. ill fact \:ull~id(:reJ the cas,,'.": 

~ 

9:!. \;!"'c inf 1 0 .lpp. At r.~H!'e 1. Th~ Fir~t n~:iU J,t ('"A"iUt of .\pPC.1: h~~, ~},d:J~i\'e ju!j ..<!ktion ... 
., .. cr (tll wt)r,c-r~ ,".:-;mpcus.:airl1I C'>C; Ul lite s(ate, J' -\\cl! l:· flor-m..ll ar;'~~l~tc jl~t.J'(!i ... li"~ o'er 
a h'~llt g~"l)glJP;d~ :1fr:l. Sr.'" i;;nQ Ih:t:":l ::1IH1 ;;H_(Olllp:Hl\"hl~ [l:'~:. 

~:I. ~,t: "'ir., app. A. Lt:!,re I.· 9-1. r..:e: ia" 

95~ .\:..:c jd~ ?or an C·(J:!lr:C til lh~ Thin! r;istr;_l's jH:r (uri ',:\1 }H ,II. l.d~·. l,,;'lni:it* Ult:! 
~C'\'C:31 ,'?inion~ :lliQ So,::!tl :il·;~ Il!lSl). 

• 9C. The practice h.l~ !'ccu ... :nii"rr;.'d" It''lndcJlu\C'·J 1:~ (Ci:J.:a"':t!l~flir~, L:\··~tT:. :lI:d jur.~es."· 

;\ Rl'1I0;,\s i.: Ri':hm:lO, Stli,r<l IWII: 1j:1.'21 IIH. 
'':17. r. CANUSGro~•• D, \:r.\I·.o~ .1:: \i, RtlSL'I!~U\;:;. ".pm p,lle ·!6. :It :ll·~:.!, TiJ,,",e- (001­

I lIlcl'na!'Jr- prcl\'j,ll"d f\lnller {' ilicl~l1l~ of Pc.\ I·nni,e: 
'. 'THe rrc.;i.I...urcs of bC:lx'. w'l1id(~Jf\~ h;lYif.: iet' .some appell.l!t: ·.....·Ui·t;<o H' Q'(.·nr:1ct u~ 

C1!rlailipg tel(} ~h:lrpl\' the e'\.pta'l:.dou U\:u an.Hllll'~llit:~ IIp.: «l.:ri<UHL ,":,.,n .•.: ;1.1\ [. :1(~nIH("d 

lhe practice of i~suill;; curt or r' I fllllc:"ry nt!i!lgs lhal ,:11' nrl!;lill~ mOle ,han "J'"'!\!. 
j

• men~ anulllCtl:' l"hl'~(' alit! {ld... ; ~r\'iHh: .'a~·h·s of jll(1~n'u~n{ .·,rd'·T4 h'nd ~, ~ht· an 
~ irnnTl'S5iJn of :In im,l('Jj"'b jwiici:lry IhFlt acts wi~h(l(lr til. H ...... 1 '" j<t,I'i\' ;1.3 
t ;uj!!lnI·llt. Thcy should IIV, 0.: used. 

.< 
) Iii. '!al~r~till:.:ly, 3mI peril:!p' in(un~lsl!'nt\Y. Ihe aIJlh"f:i T,·co~.,ize :m ···.n·pll,'n in Ihe C:lSl' 
! or ,elite:ce appeals.ld. at IO:!. 
-~ The ..\I\'Y5 STA""\~'" Rn '.rl'(· TO Arrr:.I..~'r. COI'1!TS lTU111i:J1r: tl:~t <'''·lIfts .;r~!e t.'1eir 

:.. rGI~nds fer th.~l;\inn iu C\I'T'\" r='tt", .-\'*t"Ff.L..\TE ~T.\'1>.'P.hS. ~11;:=·" n0:,' ~E. ~ :"'JG-,r:·. The 

t 
 t:lti'Hl:.tic! of tlle ur:tll('Ts (,f tl:i~ ril;(.< !It hltlht'~· (-~pl:\incd in ~:~ .. (~)HU~h:luar·~" to ,t=Tld~l~! 


~.~5.t,); 

E.::l'Y lilig~nt is entitled 10 ::t5Sl1T31lrc !!':ll hi, o.~e ;,.;< he"" th.)l!.:hrfulh cr·II';':"~eU.
".i ,to

~ 

.""" 
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It is difEc!Jh to den:' that ::11::' decision affer,tins others i~, more ll,"(~?:a:;:c whtn 
~ccor:lp:ll1ied Lv :;om:: re:1snn for the t:ccisioll. \\·i!ethl..1" it be :l p:..uen, ';"''1lding 

a c!lild o. a cou; r ;r>ld... riIl3 a decision. an dement of birnes5 aU:lc!Jc$ when 
1;;e dccision·m:J.L~r·s ~',,! ir.n:lle is ,~tatcl!. Pnnce nOI'.:tl "whik no o:1ini!)tl is e"'~r 
sJtisf:lci.ory to t:le loser. hi~ respect [or the court.<; will be lc!:s imp:lirctt i: the 
opinion gives :L uasis for assuring him that 11:s points were fairly cOluidcj'ed.""1 
S11pporten of <;(,lectin: publication are qUick to distinguish that pr:lclir'! 
from the no-opinioll F:.i.ctice by noting that :m ul.publi~hed opinion still 
Jef!lOIlSlr::ates to th" ii!i~:1nts that tl1(: decision Vi.IS reached through a re:.:.soned 
:)r·x<,ss.CII 

:'lany regard opinIon f-'rep~ra{iOt. as the single ~real~~t quality centlol 
Lkvicc on the apl_~!1alt: dl:c.;siollal process. Th;;; r<;ducticn to writing of reasons 
ror :l decision is vil.:',·:(': t ;;s a gtl:lrallte~ th::.~ valid rC;1scns exist for the dc­
cisio:). Simply s{3td, :l r:ecisicn ti".L is not !Jredicat(:d on reasons that can be 
.Irticllia{cd in ,\"1 i!ill;:!, Sh'-i,;'d i,llr iJe r,·!~dt:letl. ,o0 E.xi;','S;I1~ those rca:'O!l! in 
an opinion a1:('w$ orhers to cileck th·.: Cvllrt'; , ..orJ.: :llll! a'lows the C('un t'i 

<:'JITCCt trrors di~;:O\en;d throu~h 11:i· FfOcess. Tjli~ qtl:dity l~:\!rvl Je':i,::: 
.5 ct)~nl'~~lely lust 1.1ndcr ~~l~~ rf:..\ ~,~",;(ti~·t .. \ In~iur concer;1 ." lh:lt Jthj~CS ..,l,·h~ 

I~O not express [(,:l!>C!1S : ..h ~i:;:;:r u(·'..!Si0!lS :11 \,rilte!;. '01Tl1 wi!] .::rr mere 
,';'I;.;n .!tan tho~ whv :ac rl'qlJ;rt.:l~ ,-.; provide 1 (-: ...,;on3. 

Tltc decisi0!i d ;til :\ppdl:::.tt~ CI;:,:rt t,:, wri!e an opi'1,vn hecame especiotlly 
ir:l;,:ll't:mt to Florid;, l; .. ;~~nts with the p:l~sag~ o( l..>nsrimtional amemim':llts 
il~ l:JSO, which ~l~;" ':lllllai!;: n:uC\illt!d anJ lih.:.ilt'd the F1.;riJa SUi-'r('m'! 
{,()I\rt's jurisd;cti0il" revit:w district court of apf"::tl 11< ·ci .. inn", The amcnl1. 
mcnts, in efrect, li:n;',,:,( t!le suprcme court's JU1'i~Ji,-;iun HI mallers of f.r,',!:-­
wi(\(: policy :lild k~~ t;;,; :.,auer ('1 illtlj"idu3i apj:(::;;:n~ ;I\Hicr.' to th,.: '.k"c:.l"t 

courtS of appe:ll.!Ol 

The pllulic. ;!tSI', is ".tilled ") :HfI1r.::,:'~ lb:1l lhe ('nun is thtU l'cl'i'JT1!linK i!.\ dUly. 

rrrlVft!!:1g that ;)~~~;I;::Hfro l'~'qui, '!. Ih:l1 Iht" dcci5i')n (Ii .~\"cr;· c;~(.· t". .s::~ponl·(1 a.t l("a~! 

hy rcicl~ttfe t') 1.hc ~!~iJ'ulil.t.><5 Cf gl~I~.l!Hh upt:n lo\'h~c~~ h ~:-. h;;'"-ed. " 
,f!;' commentarv ~l v~, 

98. St'e S"PI a IIU:(' :r:-. 
99. AHA 'j",;;. }(,.n: O~; ,\I'prU_\n PltOC!:OI "::. E:HICl[SC.... "~I> j"iTICZ: IS Ar-p".\U: 

'-it I'HO;'>S ASO S£JI''''J> ,\i ,or.;u,,\!.:; : I!: rl<)~7), 

lOU. T',(I n(t''l'hll''~ ,i,"...-$ 01\ thi; (l1I;llitv ""!,ao! ;:'~!>l'Ct or opinilln ,¥riliIlS Sl:lte: 

In sixt.ec:. '~,lr' I "':':(' ndt lU'llId a !Je~tel' 1,'Sl lor the <olu!iotl of :l case than iu 
.lftiC'ul:ltion in WI i: i"h' which is thinking at itr. h:n<:k'st. .'1 p,:lii;e. il,n it~blv pre. 
occutlied wi:':l ill': f;Il'Il:::chmg dTc:ct of all immro;;ue soh.ai<>n a~ ::. ?rt'1;f"til:nt. o!lel. 
di~('!)\'~r1 that hi, ten!:ltive • i~ws will not jell ill the wr~lil!~. lie "fe.lIe, with the, .. 	 ct'vil mote than "lIce to set lor,:l Zl sound opinion that will :..e ~ull.der:t U!lto wore 
thall lhr- dZlY,~ 

T~.l~ ..or. S()mt' 01't::! QU,'jliolU 0" ,1." W!.,.ic (If Stille ....hpdl:J:~ {"W ts, ~: U, Cm. L. R:.:v. 

1 ZU, ::!ll! (195;). 
\\'hen a jllcge !len! wfile 110 opiaiol1. hi> i'"lglllt'nt In:.y bt: !:;1I:1:'1. lorced u re~on, 

hi~ way !lep by Sl<'p :lmi S<'I ":c:wn these steps ill 'Ji:ld. '-Illd white, he: is c,)mpdled to
oj 
.. put salt on the l:l'l 01 his f(:J"JlIi,,~ 10 L."':p il trom flUtl(,Til'!:; J"ay, H,,[m.::; said 
i th:n the di!!.cuil; i\ wit!l till' "';,ing r:H..he-r I~,,:n ll:(; Ihlrt\..in!l, I Jr;, s:,lrt: he mt'J.nt 

1 th~~ (0C' the ,on" :~:J: H>II, m:lI! tiie wrili,,: 1..,,-, the tl!;nl in;;, 
l:l~k)' . .j,.~ n~:L.nl f!) :1.:' .!b,•.:"ft1/d""? !/r!Ot:.' (llr ~·:r';ch. 19 S\,.'. L.J . .~j~ \: ~~~J5).~ 


\ ;;:(JTlti(; I"i t.'Hl·i:...u~ 
.. 
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The majority of Qse~ ::~ccpted [:,y th;;- supreme court :cr rcvie'.\· are pre.:., 
c_:eJ on claims of conflict among opini~m of the different district courtS v( 
:ippe:ll.:"~ As the recent .llUt.::1·.hl1.!nts have been (;orIStl'ued. review of a di~l1ici. 
WHrt decision which is not JC\l,)!'llp:Ulicil by :m <"!l:inioll i~ imp,:,ssi!Jle.,ol The 
ch:c.sion must "cxpre:.si,; and tiih!cdl''' conflict with the prior case and the 
t.:lIl11ict must app.:ar t>ll l!,c facc of dll.' Opil!ion.I01 Odl~r aspccu of tlle ~l.ipreme 
:;vurt"s present jurisdiCtion:.i schcme also require express hcJdir:.gs by t..."14! 

di.>trict ccurt.IN An lxpres$ C~hlfii.:::t or orher holding can hardly appe::lf on 
the face of a PC\. This limited r("\'icw 1Ih contrnsts ~har?iy with tlle courts• 

U.L. REV. ~21. 224 (1981). Til"! {crultr Chief Justice of the Iilori<.!.l Supl'nlle Court wd hls 
lo·aud~·'r observed: 

[1~:.e m:ajor ch::mse ilhtit\ll~d' by tht J!)!iO aIllendmem were tac dirnin:ttion ofs.. <.ii!'et:t ~ppea!s tn t.'1e Sup.cme C'J'UIt [ror.! t!'ial "1111'15 iu cases ('I!;cr !.han l'c:llh pcnaiti:=s 
'% and" 'lld vali<.i;lIior:~. :tl!: ;'c':uement of tht' Supremc Cuurt',:; di..:reti,,::ary jurisdictbn
~) 

tn eliminate the re\ It'\\' of nonrl:::~I.!':l1\i:l1 di,ariet ,"Uri J{'(:isi"ll'. ~lIai til!! elimin;llicJII'4 
~ oi :;.IDHlSL 3.11 ,lin:.:! :::-:r:al' to 'he Cud:! ir<J1D :1I1minis!.:-:.:i,e ..I~~:;CI"', Thf' illtencl'l.l 

'!, u'<c::dl c-t"Iet.:t of :,fh.:.e ;:In...:t~:i::~t:tlL' WJ~ tu hllli~ dSf: ,7'\Uplt:o~ t.:vun. to 1'<..<111.:)' H~.l~CJ5. 
~ 

{ \.It sta:~wlde sigujhc:..~:c:e. ~C:..i.~"ln~ lO 'lie di5!.·i{~ coa:lo., of :ippcai tile d~!\: 'c.:Il::'~uou 

t·,! :lpi)t'!!:lte ju;,,{~, c In ::Hii\·ic.u:1~ lilh;"""••.",!,J.~ 
j, Iel.,. 

lO:!. Statistics fL!':l ttl<' S:atC' Court Ac!::nillist: .. t<,I"s O:;,ce IdlrC: I!.:n 5:11 wntiict c.'r:i(,rnit 
"~ cases were fi!cd in l1a:: Fiorit::l Supreme Court ill l ,Ii' I. the iargt'~{ uU::.lbef in anj SlI;~;i:

•• c.11l:'!:"I1'. IUleresli;ndy, Ule :,<:;!.t hi;;heu calPhon \\'.IS florida il:lT h:::.ltcrs Wilb :6:-' ca~,
'i 
.~ 103. Su, e.;:" j<:!l-..iHS .,' :;,:a;:. ~S5 So. :;d 13!.(i (FLa. I 1:l.:l0,! , 
-:.t
,l, 1(4, ld. at IS:;!). 

105, Oilu'f aspecl~ c,; JI(' "up~~me '::UTt', i'r~"nt jt:ri"diclion::ll ~('h..:lne al.o n:qnire 
:U1 cxpr<."~~ ho!llillC U} the tli~t:;<:r ";O'.Jrt. Slipreme L(\Urt Jurisdkt:ou to rC"iew d~ro!~ of the

\... f 
1.Ii~ll'ict C!'uns is re::;:ulalcd bv FLA. R. Al'.I', P. 9.o:iO aud il:d..c.cs review of: 


,~ (Djedsious of <.ii.<tricl cou::.s Ot app.:J.! dccl.uing im'a:;d l sLZle St:1tUle or a pro\'isiolt 

of lhe slate o:m~titution.~-

'l 
'\ 

{D!t"Chi'ln~ uf ~~b:.:!·!('l rOtl';'t't "r 3Fpeal that: 
Ii) exyre<~I': c.ec!are Y:l:iJ a state ,t.. ;tll£'; 

~ 	 (ii) c'"'=prc-:.:.;h ,-,I!:"'UlU: :. tHO\ i ... iuu tlf tlH.~ st:u.: of ftlh:!'"~t dll;'lHU1101l; , 	 I 

(iii) cxprr<s[< ..111.'" a cia;; oi com,lilllliOll;!J ..r Sf;),£, ,,;i.cen: 

5 
" 
~ 

(h; eXf; !:,,-h :wJ .lireCt:.,. cr.I:llict ....ith a dedsi"l1 0: :rlo&,,'· !ii-,tr!ct colin 
of ~:lrf;l O~ or tJ~~ ;;uprCI"~ COI,lrt nn the ~llm: "'Il"!i"l1 I,f law;1 (\,) p::,,"' U?"', a ,!unti,lIl (! lir,,,(i' to I,,· of gTeat ~ubl;r i:C1! nrt:mc{': 

(vi) :lre ('('!uf:.tl :ci·be in dil'~'ct conllin ,.jlh rleci~ic.m of oll,cr disuin <'v'.JfU.} 	
~ 


~ 
 of :l;'pc31; .••• 

FL." R. AFP. P. 9.0~O;:1": ;(f.):ii) ~ (:l)~);:\)(i) It' (vi).
~ ... 

'~ ICS. This limit....1 fC'"ir''' lial pl'om:>!(",j om: appdl:ue judge LO puhli<::!!l: ::nn....\lll(~ ~Ii~ 

rciusal to :s~ue PCA opinioll" ill t:,.' lu ..u'e. .\<:r Il:I\'js \'. Sill! nalli..-, ~", Ar,~ti1. slip 0p. al 
~ ;1:1... 1st D.C.A. 19:'~), In 'Us ~!,~':JI from a .,or\';'els· c.lmpen~"lioH ord."r. judge .E.. !l.ich:.nl 

'!>.ilIJ st:.lll."d he ..-ou!.1 relll"'l !l(' Pc.\ "pillio"s :n the: fUlUr.'. nasi"~: hi~ ra tionale n" cow.l',"~ plainLS ret:eivetl re;:;:mlillg !'l~ ;'lr3ctice. J:.:d;;e Miii~ VOW('t! II') wrile :l short ol'ini.>:! ill ~, 
each c~se a:.signed 10 him ,h:1l ....iII hridlv ddill;:;ae \.he rca~ons ,or al'Til mJllcc:. 1:!;, outlining 

~~ e.W d~i.ion·s r-~ion:I:', Judge Mills S('("\.;~ In preser",.' p"'sible r<'medi{'s f;.;,m :l<:':ene 
~ .... dedsion: for ('Omi,k;~::cn III :lppeal. rd, 1'1:;s d~ci,i;'11 ~:!S .. Ir('.':v prompted r-ractilir!'l<:r 
,~ 

re?onse. 1n a TI'C';lf! ;~'''(' "i Fluri!l:l. Oar ~e\\". {\to rr:l(!iw,.'l'r~ \:ro, .. kl!e!> I", the:.t 
-~'j. eeiror Ili:r'l~il!g Juil)lt' '\elb' opillion, 1 h{' :.. st H:lled: 

"'.t- As :.:l ~tlorr.e~· .. 110 d"C'I a con~itlcr:llJle JmflUi:' (,f l!'l'r'l:.t~ jHJctk:: :lOQ ",1,,, t.;n


-'" 
I.ler-n In:~:.r:ltcd lro·!: time to time br P,C -\, cl>ip'(lns. I was enC\r!r.ou~ly pl.·:l,s-:c te 
l"!:ld o! th~ positivn 1:ll..r:. !>Y Juo",e E. Ricl...rJ MiEs of the First f1i"rict Court of 
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pr:\ctice under the prior judsdicti"mal ,,,heme ....bereby it ,,'Quld re"iew cases 
based upon its e:~:lminatioll o[ tit::: n:conl and the issues pre~-::nttd in t.he 
rlistrict CO'1rts ref::lrdJe:.~ of the !"p<C!ICe or :lb~ence of :10 opinion, :~, The 
bottom line for litig:lIlts i::. th;;t ,he C'j,tCllCC o( s;:)mc: opillion has now :"('come 
l's...;;:nt ial for review in t.he ~IIpreme COl.h ;:.lOq 

Alt.hou3h Florida judge.; apparcltly mililc o'iteria simiLr tv that u!.cd 
in s.:lec:: i.e public:ltion jurisdictions for determining when a Pc.\ should be 
i:.l>uecl. In.my opinions arc :;(ill ",dUe!l and published that m'e ui littlt: or no 
prcceceatial '\-alue. By :lgre<'1ll,:at between the Florida Supreme Court ;tnd 
'West Publishing Ccmp:1IlY, nil appdlale decisions arc rOl.Hi~dy re-pond 
in tl,c SOlllhcrn Reporte,!". Florid.;.!":. :ll'pcllatc courts i!.:;ucd 4,80H ,.Titten 
0r>inic~:.!; ill 1981.'09 ::lil.l0St nine '),,~ct:m oi the [utai J1umlwr f)f OpillioilS \Vtst 
puhlished from all of tlie jl"i-dil.:tioIl5 ill Ihl~ UlIite:.! 51 .•C:s. or the -1.345 
opinions the district courts iS~lIl'd in 19R1, 1.026. or f,)ftj',fo'lr perc:.:nt, were 
per '.:lriam opiniom,ll" A!'huug:l m:my ol thos.; W{;le u}<aivlI., of :T'xulellli:,l 
\';.du~. mr.lIY ot.hers \';:J\:;,l n')t ,.ayc beer. choscn f"r p~hli(,z.:-:0~1 lIi1lJer ..elective 

.;\pre:11 W~10 iru,lic:"r-s th;,u hI' ,i,.J~: tlGt :-/e ffTrkriJl!!' ~;'lly P('!" n'l1Jm ;:.ff:ruu:cl l·rl:·:10llC 

h<::llct'l"n·':lrd. 
The (hlsilinn he Lll....~ ,.1 :Il !";l~r H'II<in:l1g a l~lM.". opillion 't liing IOl'lh b:iH': 

rca,nns prcsum;:bi~' aCcl>H1pJ'lieti WU!l .L cile is sound. Til·o r:C'lcssior.Jl courtt:S) 
rC!H.:rrrd to til(' p:lnil" j, ":,,iOl:~ ;l1Id :f Ihe I'os:lino ')( Ute J!'pdia'c court is <.(lund 
:md supported by :wt!,c·rilv it ",lly hdp~ II, eoJizht.:o the partie< allti huild ..1l1li.cJe:lce 
in Ihe appl!ll:ne process, 

Tile prulific usc of 1'<:; curi:.:n ;:fi'!1J1f',j "piniOll$ has weak!:n!:!.! r"ntiGi:llre in ml: 
:!pp::-U.lt.e pl''Oc~s aad !t..~:. :l'.~ui~('t~ ;11 51:'uallons \\~f!cr~ (un~hct (ould ue ~+lO""n l\ ­

e:dst i,l the record. 1.111 ";H:n? rc,,,iutiun of th:n (onHiel h !lUW proldhiu:d. 
I heartily SUppflrt ; II<I;: t· 'l,~l: p"5iliu:I :lnd Cll.:ulll·ag<: Cll.ler jud);l"!' IIf II .., Ji.trict 


cnur" or appt'::.1 tl.,oft,-;i.OIll 11", SI:lte !n plt'ase adopt the ~anle p',sitiull. 

Fla, n. ~cws. Ma\' 15. 1~8::?, :u ::. co. j. 


Th= <ewnd said: 

I I=aw' read W!tn ;;:~:!t inlcrcsl in the :.Iay issue of rhe naT S"t<,·, the "rllch' (,lB' 

({:ntnl~ Jllt.t~c ~1iU~' 1,'1(,11: "pIuion in /).!':'i,'\ v. Sin& /l(lI:i..i t,~{;..\f ;';'JI'L ffjs tnr~h· 

righ' <lcdsiun ttl jluE':I:!I" :l(l\'"e lilig:l1m will pedon!? a rut:ch '''<':1.1<-" ~':nice to 
the r:llti~' :mt! tlu' r..lr. II', Ol1f hl"nhlc· "pillioll it will lIhf) il1crc:t~c re~rl":~ fnr the 
juuicbry in tile p"o:ir •...:e. [!'.mph:l!ls 111' nriginal1. 

ld 
1O~, Eugland. SU,I'Ttl nol(·::.;'{ 15:!·:'.i. 
IOil. One miglll I."l':'t'[ 1i:;lt with l"e il!';' :!<cu im!.'orwo. " ()~ \,'?jtlon "P,Il"'Il' :I ,or· 

r~sp(~lldin~ uedillc ill t,.( pl·r(!·n!:l~t.· of fH"t'i .. iun.i i~~llc:d \\hhnut \)pt,,:. n w"uit~ ht..: !t:fj··cLcd. 

·fl." nllrnu('r o[ PCA~. hm>'<'\"r, riiml;,-d :lOm ;).n~.; ill In79. to 3,!iIS in 19~11, am! ,'.1 ~ 1~:S in 
i31:!1. $,'" /!IJTa app. A. H!:t;;, I. r~rt .,( thi_ lII(Tcax C'::.n 1>0: atlrih·"rd 1\0 Itle fir'l TJ;'trict! 
~ssualptin" of juri~clitt;ulI tJl \\'lHtC!~' tr'''lp(·,!~tion c~scs. S~(' )"t'lna nntt' 3. The 1 ina j)i~\J-it:t"" 

peAs rO~t: from 607 ill I'lin I.. l.Z;~ in \:.>(1. Sa inf-a app. r\, Fi,:lll<" i. I): "'·lIn\:. ~elt;;;i,c 
p"olicilttuU may HOf fJlrc! lili~:.tuh :Ht i"r"'n'a,cd OpptJllunity {fIr f:' i~·w s;ncc 'lIt.'" l'luri!le' 

C:l$es WIl!ro\lcd by ,\1.\1 ",:ll·I;,; •..·d l"illdpk' or Lll\' :u·c !,("!c'ralh .'X' i •.• ~ .': finn. f{T;..·.... hll 
the SUpTj-nlC enure ,l;('f" .Q;j'f(1 n(l!t.,; i~!(~ 1(:1" 1.0 I'\;ar.~~}lc IIi::. (;}"'(- w: '.'~:' l:,c '1:.1!C·!th- 1f\'lrt 

ft~ond ..lll t:xprc"'s td~.l!al ,inll,h t!ni~H~,:J; ;"1: l"J.It1i:::lli(~,! Of I!I'" tI11!"fj"· !i~.n th:,; th\.' Iti~f;';'~'l 

«(lUl-t pb.•\"..··d upon III j'lf 'UplI'Hll_ c,·url dt'ciSlh!\, ..;,~:..; .\:ab 1 ~n:lt~'~ ,;~. :,'t·'.;, G:·~~j~ ...... '; (;f :'l!J!"tti:1. 

h.t~ .~. jl!\kius. ·iO') ."o.::d Ill';-'1 1:H:.!··I~ ~1:L1. 1~~S~). 

109. .'U jrtjra ~pp. A. 

!l0. Id. 
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p:lbDation.: 11 In :Hhlitioll to per curi':lITl ~plmons of r -) prec.::-uen::;.!l ....:: lUI!, 
some judge-authore": opinions c"ITeml: b'~ing putJlishl'c s:r:j!::uly pv&sess no 
precedential vali:e, PuGlic:aioll iJ£ thc~c '-'piniom WII5tllllles a ~ubst:ln!'.~:li g:',p 

jp t1:;: no-op:nio:1. practict: sulution to t!1e FohlL'lO of tile ;:xccssi ....e productir,,;. 
of published opinion" with no Plcccliemial valu:.:.": 

Atj.'!ication of SI'!cttit'!" PuL-li, ;zllo"'l 

Crithis7IIS ~v peA PTllcticI' 


Many objections tL' selective public;.nion the }lo!itla Appell~te Rules Com­
mittee considereu when it rejecteu that practice WOIJ!,! apr:e,iT to apply with 
e\,:n gre:l.tt:r for('(! to Florica's PCA p:'actice. For exampk, the PCA practi.::.: 
may bave an idclIIifi:lblc cllcrt on the sLare decisis princ:t>lc ~imilar to ~he 
eliect of selective public:ltion. In both cases, au opillion ,';ould nan' IJeen 
published !J:lt [or tb·: particu:i:ll' pr:'lctice emplo~'d. Ali!:ough th:! loss to ~:H:: 
body of !aw may not be tiS app~1(!1H :vhen cases are ("l!-cided withom opin:on 
o~.:ause they :nvo!\'c; .10 :ssnes of precede-ntial ,;!h!;~; iiH: j,)SS ll1:,Y he JUSt ;J,~ 

rc:tl :l5 ~':hen O~·il;iUl'~ of I!O pr{'({~dt:lltial v:-.!ue ;"c.: not puhlished. 1:1 fact. the 
lGs5 may Ix ~i'C;i1:;l ',"hclI PC.-\;; ;lrt: fT!l plcwcd bcr':Hb(' ,ll k:l~r an llll!,lU!,li~hcd; 
"Tllten opiniOil cxpv,":s the court's re:!~"dng so tkn 1:'1'1'0", C;ln :~:.n,t: readily 
be ':::lIIght. 

Florida app-::lI:ltl·j.,;\lg;:s us,' no {orm;d stand..u :;.; t(' ; '.:'~ ;'.:~ v;lIn ;,,'r :111 

opinion slluuid Lt, \'J;l;l!l1."" ;dtlllH!~'i: prc:mm;t!,h i,,:"~l.t!,;!. ~i.!d.ir to .i1:;,\C 
"dO,llt:d iII h'L:niy(' ,m1-1;'':'ti(." ::ul:it;;ctiollS arc lILJli,",.!,L T; 'Tc: !~ IlO ',":1',

• ~ ,.j • 

to d..:termine. !;,,','·;'... ~'l; if jlld~t::. ia rill:-::n:nt ctistr,ct~ .•1~ Iltiliiir:g rli!:erent 
s!:!l!lial'dsY· li:.:c:t::,.; of the lack vt ur.iiLrm \~Tilt~n ~t:J.,<l:1r(L.... thc- m:Il_,'1l ('f 
~lror and \';ui"'lltC o[ t'il.!w L,t.:twn:l: :!j~u'i::r" in (!et::rl1li!lin,~ l'l"cLedt.mial ':::i:.ze 
~hould be much g:-~;:!ler. 

Both SV:;tClllS ... hu IKTmit acw:ll codlict:i and :::'..:,:"r [hI.. n:llt:c; '10m,
J.. ... ~ 

~irij1g the S;llllC l~;~~rl'~ pfi~)r (It'( !\:::,ns ,'Il. the "~tn~,,'" :,,~tl""':. Ju~;. ::5 ("1111{:; ~~.lP:: 

i!.lHaled insta!:r-,·s 0f rO:1flic.: h~t\\'~cn Ul!!'-'dUii:;h-=d. ~iH! p\"~:!:"~ie(~ opinj~H"'!~~. Utf;:;' 

!::tn: :-tlw dont:ncll\(,:~ ,,:;-11 C011l!i<:ts Uetw.:l:U PC.\, .I'ld l'l:;,;isl;l~d o:)illinn~,l1::' 

in ,;c:Jition, although PC.-\s olrlCi:tlly coatJin loO pn'(l:.J..::abl vall:;.; as CJ.SI: 

1i!. See snpr.: :HI.e 95 ~!H! :J«,}Dlpanvillg text. 
H:!. The rC(cnl n,e 01 I,conev ". V;llIdiw:r, No. SI-3~5 (Fla, ilh DC...\.. May 5, 1ge2), 

Illl.lCrfull} i1~1I3Ir;Jll~ llll~ ;>,-"Ilt. III a c::..<c dcalill~ will! all anomey's d,arr,iI'g li::n against 
a rc.Hu~r di~nt !cr ~CTYi,,:'S 1I'r.<i:red. tll~ l\~"nc,. court lJ~r'r;ed: 

B~"r;1tIse we 11'\ rrsr tilt' jmlgn' ,'Ill, ;.:11 opinioll i. 1;I:lllt!;It,',!. To far;li t:l!~ J Letter 
understanr.i::g of the: ;,a,b of our ucdsion, :ln n:tcHshc n:<:l.:ltjoll I'f [:;cts is nect'S$ary. 
Thus hun!~lu,...1 a, .. ! lacking. a! it is. in £"r!',eeaIJlc ":lim: :'oS precedt'nl, this opinion 
s[:mtis as a pcnll:lsh~ ~rguruent 10: lhe a<.!"!,l")O of :I ru!r.: p~r:nilli!lg u:1puuii.hcd 

<-'pinions 011 :I '<'!"Lli,'c L.a~!s, 

Id. slip op. at 1·1­
lt3. Su s'!~'rJ nOle!I1 "nd 3t:coll'panvillg !c"(t. 
11·L C/o rlundl Hotei &: ~1"!r:lll;'.lllt C',lllUl' ••• n~}\\ leL L:t .,,,. ~: So"'::!. 2jj·t)-t /fi: .. !'}5>i)t•• 

{.\t!~:-;·."5C.iBb au a~~:{.'U,J.~t" !:OUTr inhj;'lH~t r~\'il"win~ ;l Lfl.li l;,:c:~r~: ~L dll'! .1~~.t .. " :-.j\C \·e:l.Su~, 

for it~ dccisiuu;. 

.. 



I 

:!08 	 c.;:;;n:'RS:Ti or ELOR.1D.~ l ..iW RE;'IEIV 

bw,"' l>.ig:mls still attemp [0 ci:e t1H:1TI with accomp:myin" c:c~rpt;; from 
the br1e\s or lhe record ~s :;.ur!lOriLY in al!:)thcr case. PCA~ are mOSl oil.t:n 
c..ited :J) il:~t.ltiltiol1al :ld...:xatc:; who have mor'~ experience before the Court 
an'.! more a'waren!!:;s of the is:;~:c" rCA decisions h::.\'e re;;ol ....ed. Because FloriJ.a. 
courts are concerned with maintainin~ interna! consistency, they may lind it 
difficult to i'more J. citJ.:ion 10 a PC.\ that resolved an issue j':cnrical to one 
il1l'olvcd in ~ rel,t.lh~g ClSt:. C,m:-ts do not want to act inconsistclldy. e....f!n jf 

the inwmi~tencies are expost.d ouiy to the !11ten:sted parties ill a single C:lse.ll ! 

SWl.C tht: loss in \'isiuit:ry of the court's rc~soning in a peA is' complete. 
rJthu !h:lI, ~lmi~ly reutlc..;d as is th~ C:l!H!' 'vith selective pubHcation, the ap­
pearalice u( ; ...rl;itr::.rines~ :'ad 1111' danger vl abu~e is ~t1iJ!,t:lmially gre~ter. 
Critics o( sl:leniv,.: publir:::tioll r:'~('1"e their sharpc!'t ~tt:.tcks lor thp. no-opir:ion 
practice; 

It is thc third Ull!-..')· \ ti:!t"i<;ions ,,::! it no discernible ju.tific..alloi:. 
th:lt r;;i.,e.5 t!lt~ issue u[ i' Id.~ ';,j i:':'~:s\JOm iiJil it:, mo,t ~;t..ikini-:ly. A G::­
cisiull \\'il;'L>ll~ :lrticuhtt'l ,,':l<'_)l:S :niC!h: ":eil JC ::.t ckc:sion ""iihcut 
rcason, or 01le with inJ':;;':'.J:1tl? or :1l1:~\.:n;11:)sibL r~::~ons.... F"t.::l it 
;ud"..::; ~()n~dcl~tioush "';;1[11 correCl results, J." ol'ini011 Ihllt ·.!cK' n;::: 
::il'clo.,e its r~;1sor.int:b 1l:lS:nisf:J.ctory. Ju~<ice mmt not onh Oe (:0:'.::', i~ 
n1lht at)';,")r to be dulll'. 'I'll..! :llltlHlr;t\· uf II,,; fcder:Il ;;;(!iLi;Jp.' rC'st~ 
·U·)d.: l~~l; U !!SL of tht: PUi;:,C .Jud ri"~/: b:lr. '(:our(~ rl:~t artlC'\;i-,:,: rC'l; (I •• '3f")~\ 
;~l tl.<.:ir dcci~i0!1S \..;1;.·.. ; l1:ill'~ :hal L"lI~t b) (;l"ltit:~ t~l; .!rp<::Jr;·'·~·t' \'. 
;, rl ,j n ;lfim:s5.11~ 

lL b a!s.o :rue: that ~I)mc d.Js;,t') uI C3SCS, such as iX;~·t-con"ilLion rdid ~!1&><tfu: 
like, ma:v :tppcar to rt':l.ri·,·~ a Jisproportionate ~k;le o~ peAs. F;)[ thp. mast 
pan. !Jowever, the...c :i iSl· 0\; I ion:; s:inply fenCet the inc·:.;as("\l irccr'·::,n;:.y of 
:1 ;)!It':,r;,:llcc o[ loutine i"SIIi.:' . ..IS ~ he,:, do i r. sdeC!: VI" pll1.:·1ic~! ti::r:. 

'Kotwithstanding th::sc criticism.), :he no·opillion practice !'nj')~..s rn:lsiJf.~. 
able precedent. lUI In the carly hist01Y 0(' m~<I1y st:..te appclbte courts, cscs 
were ohen decided wi rhollt :m. OpilliclIYu By Ihe mid-ni !!cln.;mh CCl! 'I::". 

hm{e'ler . .1 number of stall'S imposell a rf"qLlin'l'l'::il~, eith:r hy prp\,i·don i:1 
the ~r;Jle .:nnstimtion 0:- b:: statute, Ih:!I. appdl:u(" CO\lrt~ :clIli"r \\Titl-.cl) 
opinions pro\'iliing r.~a!iOLl' .l'" lheir dcc::>ioDS.t:l rlr.:>:itia h::5 no slIch (f,ll'li(u· 
tl~l1;\t or :.tatutory f{'qlLin':l".:::nt.l:: 

116. Acllle :iped:.l1y <.....'rp. \. ~ji .. lI',i :292 50.::':11 :JiIJ {Fl ... :0.1 D.C_··,. 1(li~" 

117. The :l.ppeJr3ncc of i",,·m,i~:.cncv Illay he less mulcr WI' rCA p3clire ... hrn ~ 
:niqokc j, C::ll\:tll 5:nce tile ("ItTl , fC':.t'(lIIing is not ,.:'?fC~·;I"d, as it is il1 ::.'.' (a'e ..I :I Ivnttrn 

!,lIt \I:I~'"bli;i,e-.1 ,)pinion. 
I !.... ~ ..~ R," unit!> ~ Rid,:n:w ..1".''''(1 w:te H.:lt 605. 
11~1 n, \':\;.\>07.0. H;;",-: u~::\" ~ oJ!'.: ;jJ.,.(ilhlp:lIl':ttg f("«o(I. ~arl 1', t;:h! ,jj: 1,1 fl. '(' ~,.f ;.n(! 

a .. (ljm~;~I1~in:~ tC'xt, \,'eTC th.L" r~.1 i': '.('d.. t;S 11::11 .;,t:'.:.~t:"H:d \'rtllHIU:, JfC tlfl1l('f t""h,r' lit \~\ ' .. r:l''?' 

~ J:':~'~ Hodin. The 1\t!fjl;'':'l't"!fH'II! fll '''I fUr", ,)11HrltH, , lx C.""Uf'~ L. ~r";. i1 ,;'l{' ~H :~'~O~. 

1::1. la. .. 
t~~. ~.ltcre"'tingly. written r~ J,pn~ arc 11\\[ TC"qul1(:d ""hen r:l~t'~ :'ITt: trit'" h";' l Jnr1~'" '"'r 

jol"\, ~Ut :lfe when a jUll;,:;c gr3.m :l HeW Ifi:lL Fu. R. Cl'·. P. 1.:::30,f, 

Ea.rly in the twentif 
;.ppell:.uc "pinions first t 
simpiy writing too m:lny 
Jmtke Winslow of the' 
to Florit.b's current PCA 
upon <:n :1ffillnanCe wher 
that an affirm:lnce in s 
fact aud an opinion WOI 

suggestetl tbat no opini 
case is determincd by r.:: 
previous J('cislons in th 
practice or procedure. u 
tion tll:ll it s!l(,,,ld be s 

Under the '.\'imlow 
the qUl'~tlon it p!'e~ent 
oni. Ilion i.:; neCeSlklr'l', va: 
of ::;t;;.tuLOry \.1: conslim: 
to settle :l qUI.~~ion of 

:.lhv tdiucd questions ( 
III .:ases of re-,ersa!. how 
':ersals Oll questions oC 
quire :,onpubl~,)hec, \., 
trial court.;"< 

Today :l. numbe (.If 
live publication, ul:cic 
Circuit has had 3 ct:)-( 

1~~~ '\tjn~h\".\, T.':~ Cal 

in 	 ::~ j :\~I. jl.'v,c.\-::",·I:!. 5 
1:!'1, Id. 
11:;. ~":'t't:, ~.g., ..\'1..\1IIKA ~. 

CiSP{,~jl '''U, wiJich "'lull:! 
cad ieT '':i~roslljC'n rna~' in 
e~arnple. the C:..n~ia !>upr 
;;';1 :ul:rm:mce \\'itoout "j-Ir 

lind an opinioa would ~or 
Sllllici. lItlV t:xr;':J.ins ;h.: ,I, 
exu't'lIIdv hr":lu anu c•.u 

have rules :1t:t,;'~ri:ti:1g t.":, 
1!!6. Su 51 ti ell'. R.:.! 

\Vh..n the CcUrt <I< 
exiSts and i< disomilh 

(:1) jutlgmCnL l'f : 
("rTO;1~U3; 

/L' t.i ..'.;;i(:·:-:;~ 
ir"} i.~lt'" Hrr.~·r \:; : 

lh'.' t ~·rc~ \: J~ !" \Yr..,' 

lri. Th.., 1", \ ('!t!h (';ir.,,~ 

http:ppell:.uc
http:Titl-.cl
http:rt':l.ri
http:lfim:s5.11
http:C:lse.ll
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,0C't"t! SE:...LCT1-;"E. Pt'lJLU..'; 7:ION....--; 

E,~,!v in the t~'l!micth century, when debates. over ~he p",.Ekraricr. of 
apP"!l;:;tl opinions lir.'t !::;;.'g::m in thi~ coun;.;y, lUau;: sugg",slet~ ri::l: jl:Jg-:.:S '>fl<.: 

sjmil~ w-:iting too 01:1;1; opiuio,llS, Rem:ul;..;bly, ;)v('r ;:;ixry-riv:! ~c,u ,:l;f0. Chi::! 
]us:ice' \fills!ow o[ tb.: \\'j'toll';in S'.::':C!1h" C(Jun (\'\i~LJ ;\ pbt: '.cry silll:Lr 
t<> rr JriJa's current peA praCLke.:~: H:.: IJdit\'ed no upinion si1o!lhl be \\"ri"t~C!l 
lIpon ;,:!! alfmuan.:c w::::n,' :.Jllly ,!u':~lip!1;; oC f.Jct are hl V cln=.l, Wim.low n::'l:>olled 
~l•.,t an affirma!lce in sllch (']SCS ll1<ii:'&ltcs the evi(~ence susl:,ins fintii;"1g5 of 
fact :"ud =tf! opinion wO,uld ;lJd notiling to the body of case law. Simibrly. he 
5t1gf:e!r~d that HI) opinion shouhl be wri,tcn UPCIl an affirmance where the 
cas~ i~ li{~termined by 10!lowil1~ wdl-lstahiish<!!d le~:ll principl.cs dcvclopecl by 
plevil.lU5 d!!chions in thl: same COUl"" 01 upon affilfl1allCe concerning issues of 
F~cticc or procedure. Ul1lcs.i the que:>tion is so i:npcrtant to legai adl11inistra­
tiot"! 'i1at it ShOlliu 'Je scttk rl iJy an authorit:HLve judicial prollouncement, 

Umh:r the \Vins!uw cnreria an affinn:.t:lce si!oulti recch'c no opinion unless 
the question it present.> is of ..:xce-pTicllal imp.-,n:Jncc. In his vi~w, such :m 
opinion is necessarv onl~.. whLn the rlj:lH j.; requin:,! tl; conSlrw:: a provhion 
or statutory or cc!lstit .... tic!•.:d law, 'I) mouiiy a:l ;:xi;,:ill':r rrin:-I~;le of Ja~\', or 
to S(;ttle a (iucstion of cUlIi,;cting a',l';;< l":i~' ",i!llil~ :':lt~ ,1:lri~'li<':;!);'t. \\-'in,iow 
also belie\"cd GlH.!s!iom 0: 'ient·"..!l iml;·)r:.;"le to tht.: pl,!)l:C rc-'llli~'c .:11 opiJll()!l . 
In C;J!>~$ A rcvc;s:.l ~lt'\:;':\',;, \\'ill~lo\~' c::':',rl:. ,,In>cllc.:d;1 wli:::'::l o;:in:on. R.:­
ve1's2!s on quCSti01b ,,[ i::c£. hov:c\'er rii'e \'alllc!ess a~ prl'ce.l::nt :tnti onl\' re­
quiI'':: nonpl1bli~he(! .....-; Itf':'ll Gpinioll5. ll.ll" rhe hcnelii vi tile iii i;.,;mt5 anJ rb,~ 

trial (Olin, 120 

ToJaya number of ,jHrisd;ctionci. icd",ltoJ-'" s('n:(~ o[ the.·:" jjl a"LiciIl6 $,,1('<,­
ti,'e p,...lJ;:C:ltiO.l, l!t:ci 't' :,: !c'ast ~Jln<:! r 'J:'-' ',itIH,"lt 01 ;);1',;, Ti;e Fifth 
Circlli~ has h:ld J. l10'''"i,;inn 111lc )JI!t.C !::l'iO.1:" Tuis : I:i:.: ',' :IS au....prcd. t,; 

1::5. Wil;slow. Tlu c:. c,r:, ,:,,<.1 Ihe P"p~Tl'!!ill,. Ii) Ill., L. lh.... L:;7, 11>1 (1913), rcprir:.~''; 

in ::'! T A~I. jlJDlC.\11:la: :,uC'\' 1:2~, 1::!6 11 !).I:!). 
1~4. ld . 
1:5. Sf',.,~c.g.. i\L\5~ ....\ ~\P!' lC ~14.· .~ lule ::,ulih,rll,,'S .:~;: p:ulif":- It' 1~·\:1:t..l :l $UUHn:!!":; 

d:~'rj(J);Ljoa~ which \\'(';d;.,i iH(':ud~· rbr l .. "<i~:!.H:!t.y of no "P'tH.lll. -r:a i!,C,,-uIIVC 'i. 3:}lo 

«.:nlirr .. lj"pn!!oilion 1lJ.:1, :!~iliJ<':lIle t1l.~· p:1Ttic< I" w~hc a. uct~ih;d di:-posilifl!l ..\s a tUit:lcr 
eX;lInplc. llll' GC<"-,;ia :,uj,rl':TlC (...-I:n :11,,1 CIiUrt of '\l'pl'al, carh h;.:\'e ;: rl!le That luthm ...es 
311 alilrm;n,c without opinll,n i!: the I".'iceucc SUppNLS rit,' i~::!"m(lll; 110 1('",:..1 CrT'"'r ~"P('l!'l< 
:l1IJ :n t)pinion would cllIl:aiH no pre(;l'lkllri;lj \':.t!Ut'; a litI nu: jll\!~r:-IClIl of Iltr lower c"lIn 

slllii'ICIIII\' c:.pbiI15 l:iC ,kei,,".II. ,~u L;A.. 51:1'. Cr. >t. 59; ~"', (:-:-. AI' ... R. :i,i, These TUlc~ ar~ 

e~tI"I",'I'; broad anu COli:'! b:' c\JIluruc:tl ,0 cuyer m"5{ i~~lIes. :,f:lIIy f..:de:al I.'OIU'L~ :J,~'" 
ha\'e rules authorizing the dj~?()sit:::m -:>! an ai)pClI without cpbiuo_ 

tZu. SI<t' ~TH Cm., R. ~1. K::ie :!! prnYiues: 
\'"ht.:n the court (:(,·~ctn:lnei :hat =tny out! 0:- n)on; of th~ rtJl~f')wjnJ! CtlCnmq3Uc~~ 

('xists ~nt! is dispmith ~ fOf ::. mallCI slIbmi:te,j tl> the ~oun for d~i~i..u: 

(a) jaugment 01 ,he d",Il'jet ':O:lrt is ll:: .<.><1 all !inuill!!s or {.let li,:n ,:re !l,A cleaT!) 

erI't.'ll(.."OU! ; 

(b) the e,·irl~lIt.':: in SUil;>,..!"! of :I il1~'- \,crc:iCf is IIllt inwllicirnl: 
(c) the order (l! :III ,1.I:uit:istr;l.!i\e ;1!;!"H(\' i) sur-ported hy SUb<l~III:,,1 ('\'idence on 

we rt'Cord J~ a \,!"llc: aud the court ;.;.!'O llt-:ennincs lhat no crr..l d 1:1 .... aFP~;tn 

:l!'hl :In ()pinlOn u·.)~..dd :::llC no pr("c,~'Je1lii.·'i \":ilu'<;, t.l:~ ju!:;<nl:,::.t or ('h:rr r.;.ay he 
:.::~rmc() t:f enforc{',! \.~ :t:lcI1H fiP:U:(/IJ. 

;"~. TL ~ r:lc\,<.'!u;t C~rC\:!! fl:\ J "tnllbr ruie JILl i':-"t'" (~tl·rH!C..: !.h~' ruieo I'I ir.c!udc "-:!;,nm:\r..· 

j~.-4~:)e!H'.:. dircctt"'d \('rd!"u~ Jllt! jttd·~I"!rl:t .. ott ;!~(' plr~d;ni-~ '"~:':t): rh'd t)\ tht.: fe',il.,."" n 

http:kei,,".II
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c;:·pc ""1,-11 the sh:::rp :no·,'::5t: In <!Fi'::<" :ii..:c. and a~ usee: coujurnivll ~':I!h.11 

the l H,-,/it court', sch:!r:r':~ . ,u:)l;l.in.on plan. bas a~!O\\'el~ ,h,' C(1t:~ L to keep 
p-lC'~ with its blllgeol:;!I!:; ::::,d.);ltl. J<I'lg:; (,(.,,1001(1, I1vW ell'''l ,],;,1::,: of lb'.!' 

!K.\liy createu Elcvcml. CirclIi::, has st:1.t::d t.h:a the ra !l<Hlak 1.11\"::':: i i ;uI; th~ 
court's auoptioIl oi the.: l!l:-CjJinioll rule l-lCln:. (re-In a court's iuiu.:: em ...l~,· 
t.:rcthm to tTeat diIIc~'cm C;)ses in Uili\~Ue and appropri:\te wavs: n 

One !:>ludy of the filth <":ir~:Ji's practice has C\lm:!·.Idc<! t!lat judge:. h:1Vt! 
been aule to identity properr~' !..;l!;eS for disposition under tili" ru!e. and that 
lhe qua iity 01 wriuen opi:1iolls has improved as a result';)f dIe time s;'Jn:·.L 
The practice has also i::lU rile cilcct ul cXrJidJl~ apl-",ilale n:\'icw ",it:lOut 
:l sigl:ificant 10~5 of !,l'lCt.:dCll:.L~l opini')!ls.l:b This study ;;pp..::u-s to confirm the 
bOl!\ic prcmi~.e rdied "n by j:-lori~iJ. apI,d!ll.le judges fcr use of the PC.\: li,at 
!h::! time saved '1;' d!5j,>osing of ,~ snbsrar.tial n:.llub<::' of routine ::as.:!:> without 

't" llrn: CUl.. K. :"c, ~(;.: ·d.LI D,C. Cl~, r. i:,; L>T Cur.. H; ~ Cia. R, ~O,:,:j; 4TH Cln. R. I~,; 

6ThC:lL R. II; 7TH Clll.it.3C, b11l C:~. r:.. \"' r'rH UF.. R. ::1' !UTH elt. R. !i, 
l:!i. Se~ l.Ir;;.:boltL, Hlj'!".J !lotl~ j~, ::;.! ~·3:, j t:dt;e GnJ~,h~ (i. '''tt'l'fni) ". XftHU1<!e<i t}!i1 

I al ioua'c by cbSG\ h,:;: 
Thf' prillcll'lcs Ill1tlulyi!1g "11, ll~:ll 5\.t'·\I,..... :th il5 m,x,,: 'Omrtlflll l:.!.'.\. :11.,1 SI:ilU· 

tnt r I:lri!a~t·. rt"<1t11t(,." U$ to.) 11'Ct:'~U17C (h~ \ :l!iuh~' 01 t1::.1 ,.'Uig: n.:a$oneu db,i;::,.! k'th 
h.~·l';.. eeu c:...~cs. '1':,,: t..!l\."f)C)' t.,~r l-..,.step l..udiol;nilV - ll1~~.,! ..'\(:.'~' :'!l'jli·il.l~t! a~c either 
I'l'qUirCli or .11"""'("; 'I r"ll rccronl, ol'al :lr;;'du~n(. a ',ri;;cn L .. pl;,lI:llic;:l lor Lhe 
dt:lision. 311"'; :l pub!i~!:~il 0l!i!:r~)n - i:. in'_'oe"l ... lt*n: \<II ~~il ~cn'pf:t:lLt: (If ::u~ l::g:! 
S\:-!("'nl 3S _IU ia:-!J:U;' ..,~:· c..!p~h!c ~! in;·;;::!;: \~ii·t distiut..: '0"" J.nu c,lpc.:ra!i:::.; unuer 
them. 

711 perfur;,;~~!:'~ it; fU:lr:t!('Il1" :tn appelbue COUl't ~pcnli:., l:!':':' Ii I,', liiUC :l~d {':r"t t 

t.~ ..~iHg Ji~ti,.':LH1:';' :llHl !,;'::l~u;aing ti!'-::n:...;'-.Hl' ID:10c tJ;' ot' •. 'Y" ! j,h., ;··'i(.: 1'- ;;"r'f1!!;.. 

,"~pl·C:,;;.~j. ~n~' i"'!l~('(I t::kcu ft~r gtaHle~1. 1'h3 t ,.;Jl~(' n'~~l't ~.Jt~ aiC[~ ••-.·l.'n~.i;~· <,"',:hii~h 

;..uu :lppl: PH}".I":U1(," for :1ch:",Jj\~·t\' ddicH':·.r h'ln~:i!:~ nf :.ht, c') ... r~ ll~1 r< it. 1:. n1a\ 

rr"tU1rc :l fU:·. r(\()rl~ in ~ Im~ C.1~C5. aLfb!':~ i;.:('~! r~"'!'T,~J in • .:it~f:o. It T~l:'l~' el(.:: "e <t.Jr.:1':' 

C.I.:"iC$ Wi1h')~H r:ll .:lfgtan..'lH, _1Ii\.:h·!tinl~ ndu:!"S :~~r ..u~~ :tn ·rn. aud \a~" :i:" ~:ln" ?~'!"­I 

nlittro rpr :.tr}:uuU.:ut.. h;.;gt~ In;}\! c(.=~ier f-::ce f() f:tc~ !n q,'\(: l:.... l· :.nd C'~-:h:;1gt: \ IC'""::; 

by L"'lec]tJt.:lndllu\ 01 t··:t·:-:~l·h':": ill .anut~\(,·t". "n\(" COt::'t l'l:n-' C'Hf'"T ~ Cr~l!J ~lar,.H:: 

opinion in 0'1(' t...~'C, a l( 1':,C St.\lcr.~cnt of t"e:l~i/ns in :!Iv'lite'f"', ::U: ~:.\ '\'l1~:eh expbna:"'n 
in the nMeL A1' :1Pl.".:fi:"u: COll!'t shoul.:! 1,)t l>,: ,1cnieu lhc ili",,.tl~n !o r:n\;.c ";;:' ... 
.. hniCe!. 

rd. In l [e!cpllolle- iuterview, rhf' Ckrl. of t!:c Filth CirclIir TI"I\I\rll'rl th:1I !.-,1 a 1::!'U10nt!' l'eri.:J(· 
enJinb in :.tarcl. I:)!'G, the ,"III: ismC'lt I,::!I-I !,u!:'li,hl'tl (>Pill'''H< 50:! Hllpubfj"'cd _au ,Hu 
no.uvin!On di'p"'iti:lns. 

1::3. Su: SlH1~!.mali F, (" H.Hltl, $U11111 nUle H, lit :::.!!. The {,~mmf"r\la"·r' .."""lucting tit.: 
~IUUY concluded: 

Critics 'CCIIl 10 "~n' (ouud $Qtne ins!anr~ of writ!"" h:J1 1II1p,,;.i'·,il .. rl ('p!rti:'Ils 
Ih:>( :ll'pC':Jr In h:ne p"I('mial prl'<:edelltial valne. P,'fh::ps n ~n the !,irth Circllit'.l 

practice ha' 5u:'pr<"'$cll wme amrfll~:iol1~ ,hal, h~d "pilli'" < h"en wr'Ut"" mi;ht 
han~ h:ltl p":;;,:·dt.iit!:tl ...:ll\lt· Tht" e\ir1~HtC :.1tll: ~B:lI~·'iS!f! {hi ... qu<2 ..·.: 'It\r.~r. ~Ur;;;~5t 

th:ll suct~ in.,t: ..Ll' aft: prnb:.biy Gllit~ il,r.t'fplcn~. Ii' ~l~r pl1rpc,~ 'i[ hn!e ':!1 i\ to 
5?l!'CU lht' :-~pl':(,\L.. ~!' 11:dkbi ;:r.<'!~!' 11'\ it!·;tlut ~ ~i;.;niii(':nf lnt'~ (~f :-,n'c, ,~~~:~: ..d I"Ipir.1f"l!1', 

:l.J..,d if :hul. r!"('cs:t.. i~ ,;i<,,,{-d ,l~ :'". ;..rroup ;"(ti\'it'",, :d;ll(:i.. :Hi,fz ::l::':~ '(L:' of rc~,(:~i{j\~ 

ete!lts. tiH."U t.Ll' :.!~ilcnl~ of th~ C;~t:C5 o{ nl1lc ~l "1""':1 lh'~fl' ~("n"'I~\\e t:--~;'l "·l·;un.ll. 
ld. .. 

S~t! (l/l() RC\'ilnid~ 1: Rifltm:.n. ~Ufrt.1 nlJt-: I!, ::a tJ:S~\ :nt·~ Irlfltn;: th~t S~~'.·Cti\·t' P !~~ij~;;.t.ion 
Te5ulu in Ihe 'prNlil'r d'sl''''itioJn \,i( a:,.p,'ah). 

1%2] 

opii:ion:; :-Cl1 

FlIl thcr 
lUunily's apl 
i~sue decisiol 
pub;icat!0o 
of PCA prdc 
members of 
supported tI 
19RO ronsiitJ 
courts. and ! 

retemiotl eI~ 
Althongh tlli 
in district ju 

Fina~ly. 

::uti:ord o·pi 
eincicndy an 
t:'! I,e" k:: (i~ 
!1onp: :,.,·lic:ui 
hec:lU~c t!,ey 
dential valuf 

M:my wi 
numerous c: 
One :lppro:1 
,,;vo!!!ti oreH! 

12!'. T!:!4io 

$;J'l't' of lIS 1· 
nu(e 63, at ! 
nut. ex..i~t. S... ( 
qu..:n:ly r:::se 

1::0, .~, .. 

florida Elr 
alar!s. O:le 
men! of the 
It'll tiOii elect 
:1r.ccp U b iIi t~ 
,111: =ril rt 

pr",al ?('rr. 
1:11. Sc, 

t Ot:inutr fun 

Y: '.: Whe: 
rise s:i~'

-it ci:':"'31~~ ~, ­
';,...' 13cu, f.l 

t! O:l~ 

http:l�;un.ll
http:Clll.it.3C
http:apI,d!ll.le
http:u:)l;l.in.on


.-. "-.. ~ ..,.. 

... 
::.F.!.I.:;;Tir£ fIlLLICATl.?.'V 2!1 

:m opinion can be dfectively ntili::eci 1.0 improve the c;u:l.lil.y of written 
CI)inions rendered in IT,o.e dii:i~ult Gl":;S. 

Furt.'ler support for the' PC\ pral:ticre is c"iJenecd by the 1c~1 com· 
munit:·'s apparent cor:fi,:ence in t!·~ judiciary':> exercise of its discretion tc 
i~5U~ dc.-osions without opin:c.1s. COlhr2ry ro the c!:l.r:~or raised over sd.::ctin: 
pllblicntion in som~ i~;:is;linions, no simibr oUlay Jf1;:tinst th(' lISe Of ;11>\I5C 

oi ~CA practice i,;lS ,KrUll '':U i:'1 Florid.lY' T:le .,l.ppdlale Rule:; Commitl,~t:, 
l"e!ubers of which ;l:c1l1d~ man,;' k;.!.:ing appcll;u~ i:lw~CI"'>, ur.;Jll~mously 

~:'lpported the motion to ~('ject selective pHbli..-:l.Lio:l. The acoption of the 
!9fO constitutioll:.!l ~mcmhllt:nts, whid! ve~ted greater authority in the rlistrict 
CO:lrts, and the Sah5c1(11l.1L peIformance of judges in jtllliciai pc!i,. ;md l11<.'rit 
rc~;.:ntion elcctionJ;. also indicate SUp~i!'l for the Ff's..:;l~ npillion tlr;-octtceY'''­1 Ftho1l3h this u!:ly be ~!lly i:Hlill':u. c\'iJt;l:,c, i~ dues indicaL~ puulil:' i.,mfidenct: 

-) 
in district judge!> and ill.';!" lx:rfurfr.:tll~c. in::imiing I!1d:- PC,\ US'1gc.4 Finany. will! the l'xcr:;>tion of public.:Ltion of per curiam 71THl judge· 
;\Ut:lOred opinions ,.)i no pl(:crdcll!b.l vaJu.::, Florida's peA practice aho more 
cilicicmly accom:)\isi:(!s th;: m,iin func"ions '\e!"\,.:d ~y sekCli\'c puLlic:l.t;o:1. It 
l~kes less time (0.) \·;:'lte a PCA than it docs to write :m opinion l;e~tined for 

j 
'! 

l.onpuh!ication, alld 1:;) 1l('Ctl exi"ts 10 exdmk PCAs llom pui>lis!H~d rCt0rts 

bt'o.U5C' they oc~,:py lillIe space an;) rJSf.('s,-., no jll<iici:ll Cc.:-'1nl(,:1l:n';· I)f pr.~n> 
Ge!1ual \':::.1 tiC. 

:1 AL:TT!:'o;,\ nn:s TO Sl::LECTIVR l' l'RUe\ nON 

.... :mnIE PCA 
1-
..• 
~ 

.~ \fauy wlto op,JOse the disposition of C:lses without :l.ll opinIOn agree. that 
\.. t numerous C:lse:. do not merit th:t:.i.led explication of facts ant.! applicablt! faw. 

i 
.~ One appw:lch su~gests such CJse:; ~,hould lA: df'c~t.!t:.:l b~' a hrid opir.ion ril::lt.­
iI \\'oui,i orc:U!)V link SD:Jn: in the l'CIA}rlC1S."1 Tht'sl: Ot,iIlioHS' GuIll i'e selc:cti·.ei\·· .. ... " , . , 
t 

l:=!'. Tflis is not tnt.· chc:"!J"rc. Rel,den So: ~()Ih, Im.dr th= Fir:!: C,.c~'l: L/loki'H~ ,I:i S:;,,:~~ Ij! Its lrHcruat Pro:(d~rt·;;.:'::: Loy. L R! '~'. VGl, 6'7(i (19'77'~; Rt'~'noh::'l &: Ri;.:hma:1 . .~~:.pr.1.... 
. ~ no!e 6~, :It Iii·!. cr (O:l:;C. :r.t' :Ius~n(c 01 pllb!k critic;,1Q d0<..~ 111'1 j ...·~n thal aities ,;" 

not clti;1. S.·~ SUI"ll n,H{' ;V; 111 the ::'llthm's experience, petitiolls f'>f rche:u-ing ;).150 tl,·· 

J cuenlly r:lise the Ide\.. of :1II "pmlo!l :IS an ismc• 

.... . I~(I. ~t'r: Engl;lIltl )', \',·ill1:!l'I'. "'1'1'" illite lUI, It :?5!. "'ll:,ollglt '''r:1e members of the 

· FY'-'ridl Ear w('re o':a;i:'nlC.; "itl! ,h(' 1'",•. ibililY or t'r.lI"l,stilll: 'hI" f,"Jlil\ of f~':S to ,I;;tric' 

1 ~,ur1.S, ,m<: indicator m~!::~SL; t:,JI tl:i, to!1u.:rn W3~ unfounded. SUlhc:qt:CU[ 10 the r:1:1C[· 
! m~\"I[ of Ihe l!l!'lO JI:lCno:r.;:IlI. "\'~n[\' dis'.flLt court jllolg~'!! were lcuined thmugh merit reo• \,::u;...n el<:-crions. Poll; c"nuuel"d bv Ihc P,3.f indicated a ~·:enty·<ilt 10 IIIDC\·:·!.hrcC' percem, 

~ 
· ~rcef't.:;;bnit~· r:ltc fr"m .:rl"TlI"·.· •. Tllt"C' r; ;jl\l:> wen' :tffirnwd hy tbe I:l'ner:l1 P"iHllJce durint:" 

ili~ me-rit rerention c.kniolls, whl'n all twell!1I .JislHct cuu~ jlld:;;~ were' rl':3In.::d w;th :Ip­
p"w-.I lWf(enr:ll{es r:lI,;it;<:< hOIll ~h.l\··~ix In .<r;\·cnl\,-six percellt. I,i. 

,1· n!. Stoe B. "."Inl=-<. 'H/m: IIIHC ~~, ;.t 48. ju :m atlcmpl tI} di.li:lguish bet\~!"en ':hC' T,'·

• , •• iring ~ubst:lnlial "1':U:"II< :'11111 ';!,\;;5 titJl UI! nOl, h·it!.;in nh><:!"('c:\:
f Where :lppe:lb Jre l~ ..cn ~) ~ rnatH.:r I'C right. there JI~ ~,(lund. 10 he ,'lS," ::-.'21
i 

( 
. , risl: sliSihtly 3ix)\'c :hc I..k1 o[ Ihe ::'1\"1.,,,, ~ppe:ll but m:1'! n, , .. rth·!",s I,.. r()u~;.!·; 

classiflPd :15 ··roulir!~~·· \Vbl'thcT (:,1::11,,; k~r .liflrrr.:::1('': or r, ,t"F:1L !llC" pre: .~( !:r:1i1i:H' 

- r;J.r.t.~, j~miU3.r issu!:~ :\)f rp\ i~w. a,;t! r.JC1 ili~r pl "('('d~tI tq tu ~O\ Pryl ~JI'" de'cI-- i':lL \"h He.. 
it In:l~' be ne-ct"S~:l1'~' tn \\'Out: dHnugfi :t t1;{'f!~3nct p:.;..:,~ dud !-r\cT:l1 bunt'"!rrt! rJ;C'~ of ,.·• 
bri'!'f~. u1is lk'f!! l~ot g~\ c ~lle r()UIIII(" t:d:'C :la~ £"rC'~ter ~ignih{ alll.C :uHl #~h<:,uld 11;;1 011

'! 
.~ 

·1: 
"'­
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th~ a ?p:::llat!" precess, "TI,~pllbE3iH~C. in SCpl!T:l.!e perisi1ab;;.: reI'Vncp:. ralher t~.Ul hard:"ot!ml ~,eT'i'1:::1enl -"~: 
\·o!unJcs. tv em phasil.e their red ilc~'d pr('(I,;(.it'n ~i;i i V:l.l ue.l~l In t' is ,,':W the 
k3'31 commun:.j' wouid be <:ncol1r:1g'cJ. to avoid rese:l.Tching tllf.:;~ o~jnlOl.iS 

:IntI perm:mcIlt retention o{ ~lh 11 pul ·lic:niom woulu Dc ,':scoungerlY: 
Some sug;,;est increased :menl.ion should be focused upon the increased 

.lpplicarion of cc.mputer technolo;y and miniaturizatior. to legal res...oaTC!1.1S! 
While the future of legal rescardl prohably wiii be ch:lnudcu in this 'li· 
n'nion. this :lppro:lch offe:t:'s iitth' immedh!c ':"elie!. sinc..: complw:Ti:, 1 T(se.m.:!. 
is ~liil \'CIY co~tly :mu not )ct :l\·::tibble to:lIl ~~l1ellb of thC' 1<:'~;1l -:oTlllnunity. 
:\llholl~h ,Jlllpt;:crilcd TCSC:IICh :lI1d m:niaruriJ.;'ltiotl ar'! wide~prt'aG in many 
!!Jdi:1g l:-:w ,chc-ols.m most o[ the mcuib..:fS of the legal cC'mmuni:y are 5tiil 
ht":lvily de;xnJcm upon tnoit:onal means u( kgal research. For example. 
nC'dda's cistrict court .. of .lpp<':ll. unlik~ t~le sapreme court, :,til! I:avc m. 
acc~ to crm~ :utcrizc:d re~ear::h s~,st..:ms. Al10tiler ;.u;~e~'ion wm.::.:.l pll::~ more 
eml'~:1sis on producing extellSive :md s:mpFfitd Iq.;;::1 resutements !:i n:-iC'u; 
~~lbjc'Cts. thereby eliminalill'; the T'\(!el! fur COl:-:t.:lnt referen;::es to olde! C.:~.:: 

bw. ' :· '.Vhile this proposal. as well as the utL~r :!Itcrn:.lt;·'es. clc:lrlY ins som! 
-Tn..:rit. the plOblem of limited jndici:ll Tc!>ourcrs and exccssi\'<.~ pn.11ili:f.ltion vi 
n;)i;liom remains with us. 

PROl"nSFD .\PPRO.\CH fOR FI OlUDA: 


THE CUMBINW PRACTICE 


Although b0th selectivc publi::::nion 'lno the PCA p~'actice restli~ ip. ~'~·...er 
publls!tcd opinions by idclllifying r.:ascs lh:u' do Ilot p!'e'cnt: issues of sub~t::mtiJ.! 
p: (:·:cdcnti;:ll \ .ilue and apporciolling less .judicial time \0 t!1eir dispositicn. im· 
pvnant dii!~rences exist betwcen the tWO ~)r.:crit;,~. Florid:: 's Pc.\ pr:'llli::c bas 
!:.t:llllpS uC!:1l the mest e:len:':l' :",,1 ;:"aibhk \.) Florida ;lPlJdla',~ i,HI,",!;', who 
are allempting to b:'11ancc a st::l!.;~C~i1~g C:;:;';:]u:Hl. III qtldition. tl;en" ill ,'on· 

~jC:-.:rabk prccedent fOT the prJcticl: .1.1!d :lle !:.'p~ cnmmllnit\· 11;1;; l<:rg-dy ;1C' 

<:erled it. Hl.lh'CVCr, the practice il1\'0iYl~.' <;t!L:,~:' laill cCt3ts w :he p;;r:ies and 

IUr a l:1n:;:.r or ru,)re definitive;: "pi.:j·,), '.:1:111 ~h<: f',I": ·.·.-Ol!!.! ,,(hen.i,,· '''-:In;,iI!. in ..;,..,c 
appt':lis tlH: aTSUloents for shr,n,'r "piHiOl" ~nd p~r CUI ::l111 ,kdsiuns arc !Xi"'! pen.:!",i,"" 

rd. ....n examination of many of Ihe r('~ (lIIi::.o opilliom i~~tl('d by the .:i:arict cour.. ; of 
3f'!, .. :!i ff'OCCl thal this type opini"!! i. a;J(~:..ly in w''Ie,si,n:atl use ill F1orili:l. S.:e sul""n IIC.IC 
9~, .m·l 3ccomp:lllyinz text. VIlIcrtlln::[f·jv. the use oi surh "r>ir.ions has nOl p";\'t!n a cC'n,!,le;" 
ans\\er :') the pwhlcms or lhl' l"'(l""~i'l' PI'Il,lUCli<l1l III cpiniilns :1Ilc\ Ihe lICt;'(1 til .-il'cic!;uy 
IItiiile judici:ll ;c<>ourcc:s. 

13:.!. Sa !;~llrTJlly R. CAnluscl"~. n ~.fr.\rx.1I. ,; ~.l. P.O.F.SllFRG. SU/'r-II "ni~ 'I.:. 
133. Id. T;l"r~ 3~e no rel·ml' <If 11,,< ::k;; J.Ct\I:!~~~: lwill~ pl'::tctil"el!. A 1',,,,,,1>1 .. alt"l'll:ltivc 

to lII:S api'loarh wl,uld be [or :'''' 1·lIloi:.I,,·rs H. illl;ldd,' dOl,,': (:1$0. jlka·i~."J b' th,' ,'0:11 <!I 

U t.cinr, (If no ~.re<.et!entiJl \";I;",:, in :\ Clmp!cleh ~lT:lr:'le ~ectiof1 Of tn.: rcrl,rten. :,1· 
Lh,)u,;h It<' rub:' ",ng cn$~ or ,hdf s! •.lce \vOl ...! i.e <;)\'-:d. the .'.(·P:Jr3t:,'n ..i lhf::e c:ues 

irocr\ '';;'3~ <::nn'Jfnin~ rrl"C("(::-:1~iJi \',;!Ui: rn;~"'t (,()j)qitll!' \utst:::;,nllal lilne c:,'i,,~~ ~.) the 

r!.J~~trol :mct· dimilr!:.il{'S the 
l:l.iform s!~lIllar,ls. disc{\'.lra: 
anrl does not pn:yent t!le pi 
,·;tlue. ;\lorl:ovcr. the lad(. 0, 

Vi~N• 

Tn view of these shol'~ 

COllsdtutc .an :Hu'acti,'l! alto:: 
res\!!t in tht! articulation of 
be written sClltli fo:- the 
Opi:lion, to he;: publi~he'l 
c!:I::lDCe the quality of the: 
product for the parties. Th( 
I;:\\' :lOd m~.y not b~ ci ted. 
\Wi:ta~lly the en:..ire F1v:,ic;": 
;uC'wbcrs no~'; o~)pose :seje,~ 

There is no re::!>un wh 
sele.tive !'l1blie:ltiol: and! 
tWO pr:lct:ees. Floriua judi 
a result that judg-cs should; 
process. Jut!ges are pre5ent 
partks' benefit bec::use sue 
por~s. A combined pr':1CU~ 
woulLl be helpful to tilt: 1 
1:1'1-'" books. 

Sonnd practical re::tSOl~ 
Presentlv, norida judges 
and ,·,,-oulll ;;nderstand:luh 

of tLc ntll:lber of poir.ts ! 

.TlId~es w;.\ose backs h~\'e ~ 

c:lsdo.lu wOlllci natt:.raliy 
o'):nilill writin{!. In ;;.cJitiL ,­

the nt:mLt:r of opinions 
publishl,;u. Under the cu 
~b~orb son'c :i.CO\) publis 

Critics m:ly que~~ion 
fOllld aiiord ro im..:s~ ttl 
wl.uld lI'qllir'~. The FfC 

"Flori.!: i' ld;!'s Jre :\!rC':1 

ui;,tri, \ coui, of 'ppe;l1 
m;,rLt'd for nOllpublic:lt 
rh~ Thin: Dis~:-jct COlI 

lC'~'':': r~.Jrch!'r 'A'ho. :1S \ ..,.~th t!lt" 1H'! i~ :~~o1(" \,Oh.l111t· hiitdd ::a\"c iiltl~ iuc ..... nljt': '-[v '.f'.1fCll 
1 1Y;. :, .. ~ ~'n.J.I:UI"::~Jll.P;cJ 1.C::""': 11l£"Oe (';J,CS for :tutllOrity 

"'" rolC it'ltt'l) tt, tht: C!Li.!··!:I:H.. 5u ~e"bem &: Wilsoll, _1~tn'<1 n.'!.- ~:l.::t 58. 
....pp0~i!il):.t b\ lllelul;en of t1:'5. Slore. "fic-roplanbi:; jll the Ll"'C! :"cf~Hi(ln, ;0 L Lr~. J. ~l. 31 (1 077). 
Di~ll it.l~ ::P!,:-l:J :It Ihe m.:,136. .'i~e "~rrc. An A mrrirc1: Jurf.::!' \'11 ., m':Tlc.:;j ] ! •.<: IU, (iQ ..\.ii .. \, J ~O, ~::!:J (lJq~ 

Ij~. .": i:drtl app. II (I-- (qulltin; 1udge ROber 1. Tr::tynorj. . 
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t!1e appel1u.te pro"css. 111(; pronice io: L.:i~~ :, suht;i11tial I1l1';;:15 oi q:l:lEt) 
control and diminishe!l the appC'Jrall'Ce ('[ T:lirnes:;. The pr::-:tic:;: ;:l~,) lach 
uniform sta:l'.!;;n!;. discoUf"gcs r::nber th.an prom:'>tes the ·....ri li n~ ot op~ llioll~, 

and does nor prc\c·lt the pttbiic:1lioa oi m;'ll;' upil1i(;;;s with no r>n:;;cucl:ti:ll 

value. Morem'er, the lack. 01 an opiniun predudC5 Flotilia Sup:-em'" Court re­
view. 

In view of th~ shortcomings. seleCtIve puhlication would appear to 
con!ltitu\.e 311 ::turactive altem::ttive to the peA. It~ a.loption would prohahlj' 
result in the :lTticuiati,)l! of uniform standards ~: ;at 'wi1uld pennit opinions t~ 
be written so!dy ior the bCllcfit of th~ panics witholLt requ,iling those 
opinions to be: published in the perm~1l1ellt rcpons. This practice should, 
enh:mce the quality of the necisional proo:!!.s :l.lld pn.:v:dc a more ac;:cptahle 
product for the parties, The fic!ion that unpub!i.>twd judicial opinions are not 
law and m:ly not be cited. however, has c'eated !.onsiue!'~.ble coraroversy and 
virmdly the em:rc Florida :lppel!<:de b.;.:nch awl many ~eading appellate b:n 
members now 0ppose selective publication,ll~ 

Thcre is I~O re:lson why fL.:r:-ida sllould limit ic5<"lf to chf'losing between 
selective public:\!ion :Iod the present n:ropini ..:m pr;;;·tice. By combining the 
twO practices. Florida jud~ :"ould :lcquire even greater opinion 0f'tion;:;~ 
a result that jud;cs should like :u;d which should enh:-mce tht: appe:late judicial 
process. J\ld~"es :u(' presf!!!tly discouraged from "'riting opinions solely for the 
partl..?s' benefit bcc:w"e such cpiniom must be published in the permanent reo 
ports. A cumbillcd practice would allew a judge to \~,ite an o!,iluon that 
"cHId be helpflll to the ?artic~ with,)IU worrying !:,:Jt ;t wouid dUUCr th~ 

bwbooks . 
Sound pr:tctic::ll :-casons ]1';0 support the aJomi(I:1 c[ a combined sv~te:l1. 

Pre>entl~<. Flori~l:1 judge!'. are not re-quired to ','.THe :Ill "pinion in t'v~ry clse 
ann would ulluct<;t:md:lbly 'Jl':)O~t!-o system r~qlll;'ifl;; ~'Ich opinions irr~=r~:cti\"e 
vf tile nm"I::;l ('If ~';')il1l~ ra;~eti 011 appeal ;mtl til;; cbrity of their r~soil!~ion, 
jucges whose b:Jci..~ h:1v(' t.':~n f()n::ed to rlle W:lll bv an l.nreJ~'ln:;hly exc::ssive 
Clseload wOl1I,l n;:~t:,~j~y !"eicl' :J \Hlem t!l:lt w(,uid perIlla, hUt not Ir.:lll-:!:ne 
opinion writ;ll~_ 111 ~d,E!!"II. Ihr (-,'ml,incd pr:lnic:: ''[')111.1 ~ubstalltially n:'ttnce 
the number ot 0l,in:o.i.< I f li:tlc or no pre.:cdc!lti~,i ,-,int" :)'-e~c:ltl: hC:!Ig 

published. U11I1("r dn.: r:tdH:l!l pra~ticc. Florid:.!" 1<';';:1; (tJi:l::'HlIl::;' mmt Sti1l 
;:~sorb som(' :!.000 puhii:;h.:tl npillion:; :lllrtu:tlly. 

Critics m:l) question whether FIorilla's judge<;, with tI.eir hi~h c:lscl":1u. 
could offord tc ill\"C~1 lIl, tillle that '·.Titing even urid opinions in :di cues 
',\'ould require. T!lt~ pl';!\':Jl..nre of per curi:Jnt opiniolls, howevcr, i:1dicates 
;:-:.,)rida judges :J.!'C alreadY m:l$lt:ring the tas~. III }:'31. n1::lny of :.he 1.9~ri 

dimict court fit :1ppc.11 l:>.:r mri:l1u opilliom were oi 11"..: type usually (;.1r­
marked for nOllpllulic:ltion in sekcriYe publication j:lris<iinions. ~,'.)1TO\'('r. 
the 11lird Di!>trict Cuurt of Appeal has demonstr::ncd that the IISC f'{ per 

1!7. See ~JinutC"'S. sut).,.~ note 11. TId.: c;lirf jutige~ (.f lht' ~t"(tHH.l. T~iird :;.ud !'iit.h l:"rrr;l:.4 
,,':"Ote letters to lht." du.h.n~n (,f the ''\P?f-tiJ,tc ~tties f·:.mn:lttct~ illd;::a.r~!lg un:'r,inhll'. 

opposition by mcmhCI' I,r tht;~1 court<. la Jrl:.!;;:on, .he cL ...f ;\I,i~r, o( ih" h.~t ~nri i "unit 

Di,uicts :tppc:lrC'd ;It till' 11l( "Wl!: :lll'! (,:>;PTc~,,"1 :h.:!! "Pi""!1''':1· Id. Rill ue ·';il'"'' fFlte IOU, 
I~S, Su ill!r4 :lpp n ,PTPi,o,,·.i (:",lId" Rule Oil I1pi',iu " ',\':jli!,~ .lud 1'.loliclliuni_ 

http:appel1u.te


( 
(.ur.am OP:J1!OIl'S can b:- j'':s~ :s e:rt:ctive ::~ heav'y 

C'tseloads. 
One !.>Ussit:.le problem w;~:: t!;i~ ')plir.>!1 I~ th:':;:. l~O bri:;ht lilil: ~t:rarall.:: 

tl1:: staIlo:u'ds for invckillg ~i:c: rwo pract:::cs '~';ct;:it in the r:::~,~ of n;\'~rsah. 
Loth ,;eek to identify ClSt:S that Fesent 110 issue 0; precedt:I1li:J.l vaill,;;, 

Two p<».sible approach::s to this problem arc ~'-'g6csteu. Tl,,= filH :1pp:-oa..:h 
vOlild simplY copy the Fifth Circuit's pr:lctkc of lc:cng-r.i.·~nz tll:lt hrt:lin 
c:lu":;ories ot c~ses usuaHy do not pres;.;!lt issues of sub~tantiai pr~ct':.lc.:1tjal 

\';Jluc.l:;~ t:nlkr this :lpplo.~dl. C<ll-CS illn;lvin; issues of fact klve b,'ctl p;u. 
tiwiar1y earmarked fOF l~O-Ol,ip..ion uisposhion" As noted by jm!gl" V:in::>lo .... 
:::.ifirming such Gises USU:l!l;' simply indic::tt~s the evidence ~mt.;;.in(:d th'! 
E:u:i!lg'i of bet; ;;.n 0i>inion WOilhl aJtI nothing more" Florid~. howcn:r. has n·:::ot 
!:mited its no-opil1ion pr:1ctice to f::ctll:U rt'solmions. :mu there' apFe~r~ :0 be 
no reaSOll lor doing so..;'5 '\"!mIow int;:::ated, the law eont:ol1in1; :1. pa:'tic.l!Jr 
i!-.me m.ly be wdl~st:lbli~])cd :lIlU d:'lr·cm. T(?f;:mllc:;s of the. :1:lturi! of t:,e 
is.'Ice"HO 

A1lother :1ppro:lch wuuld be to :.:dopt a Tl.i.le :;r:l:l1.in; the ::?pelb:e panel 
I,~iso'ction to resolve issues 0; 11,. rn:cedt.::~~ial \';)1 LIe -.vithoUl opinion wl-:.en 
the lower court's r::ttiop..;;.~e i~ apparr:llt on the u'hl or appellate n~ccn!';, race. 
Implicit ill most no-opin;i!l1 ,kcisions is a cOt!rt's determin:ltion th:lt the: reaso11.s 
b:' its decision tire so ":T''''t:1lt ::lS to c1imill:1:~ the n<-,eli [0:' :: ,\-..ittcn opinion. 
The~e reawns may ui'~n l~(' ,:t:sc'jLCQ ;'1 lhe ::-:.11 coun'~; ,iqdg'!1"!t:nt. ;n t;;e 
trial rcconl. in the F:I; !CS' !,'-id~. or during oral .Hg'Hl.(;iIL T!·\;; ',:XI:.t·'nce 

oC an apparently sound r:uirJI1:!lc' mav not 1;{' 5ufficit:nt rG I,·bd an ap!Xai. 
fri"olOtl:\,' n --:.'hich app::l~;(t(' jl"~~C:) :::rt: relllC~JlIt to tIn il~ any rJSf', UU', 1>:'21 f¥.' 
~lIfficicllt to ju.stiry a Ol:cijQll Wli iwut opillion. ' 

There :1bo .::ppcars w ,'i"Sliflii!Cm jmtilic:r'ton f(;r j'ir'r1i..,iting' til.: cita. 
tion of l::lpublished opil';'~!l' i' ,.!ikc rc...~ ... ,lh~c "pini'.,p.) L "'~:.1! tI.e coun'~ 
rl.!:Jso:~ing, 1a :':1ost ius:;;,,,,,; i ,tv: 1.1SC:i ',\'j!l !lot L·~ cited ~!'lIp!; iHr;lI' :: tht";' 
have no :)rf'rerlenti~l ,'alb":' T:,,- i. ~.·1 ! OI~l'ElI:,:t' ',' ,,:mitl Ii.: ··oi.,' \.tde 1~; 'lti(11I 
to C.l."e~ ~;;:: r.ourts hat';: t i:;(i.dh· d.:t;:!rm:llc,j tu I}(> o( no prcr,-J~::tial ·-;;~U"', 

H :>n nri1:;'.'a o[ pl'ece~:L'r.~i;d ',.+1::. !IOW~\,('!, i~ m!sta;-elilv ;~ot publishc!l, it 

1!::_ ft:Jr ~ ":~theT c:cp;:;a:lIi .. " .<1 'Ii' ~ J :, h Ci:Cllit',; 1"",'o::le rC'T ::..h>ptilll( Ru!c 21. St'c 
:':.I_R.r., \', ";'r:·3i~;lm:u('d CI.;;il. \\'k:s, .. ! Am .,-,1 L,GIO. !... !:~(l, 4~') 1-".2.1 ':lCG, ~71 (5th Cir. 
I~70) ("Exrericm,e ll"",in ,:'m(,mr:':lt('~ that c.:,<c', iu which an "p;.. ion rt':llly ~<:!n'C'S II!) u3eful 

pU;'p<'lse b!h into se\'cral wdl ,'u"t:niled I!TOllpS.";" ' 
14(1, .'1!'r.St.prll n:lte'S 1:::'2 '~~ :.e,; :lccomp3nving tc.'I{t. 

111. St', Trc:lt ". St31c, ::;1 Fl~, ,'tW. 16:1 :'0. 83~ (1!l:l5). While dl.;cllssing lh-e s!:UldJ.rd 
rnr labeling 3n ;li'pc:l.l (rh'clulIO, ,hc Trcr.1 crmn noted: 

.-\ [n\'olous appeal j, IIU: n:l'rcl\ olle tl::ll. i~ i;~:ely to be '.Jnsucce'Ssful. It is one 
th.1t is so rl':luily recog:li::lbic ~5 ci(:I'oid of merit (,n the {:lee oi t,le lccmtl th:lt rhc:re 

i~ lillIe', if allY, pro~PfTt whal'neler th:a it call en:!' w(c.'cd. lCit:uion flmined.] It 
!lI1L-t be one so c1e:lrly 1l1ltl'l1:1hle, or the insull:ch'nev nf which i~ ~() mrmiit'<t <m :a. 
but: j::~r..(\iolt of UIC rccprd :11"\ :ls,i~ll11:~nt.> "r ..IT-,r, lIt:.l il< (l<:.r,,·t·~r m:.,' be de· 
tc~m:nl."'t1 ~",Tith{"ut an"U!lleU4.. df fT,oe!':uch. \Ii J~·I~l~:l1 ;~ not ~l'i\ (')k~I.:s " .. £trTe' a sub· 
ft.:l!llial p~~lici::lbl(' qUC;)\H;ti t.il! iJ(" ,,:,·'llcd nUl til ~t. nf fttu';l .n~\' !':'~~ of i~. c'-"t'n 

c..:.ouo:h !t:..:h (p.leslion h l:uJi ..,::\' to be Jt·ri.i-tl utht:r dl'.~a :s :!.(. ~lH\er (Clurt de"ci~·:d 

1<, 'i.e., JfJinn .lp~dl=ul lCr pL:;ildi:[ '.1 .:nor, 
Id, :It :110·11. 163 So. at ~81. .. 

n'2"'!"r~hel( ~~ r, =tl:1i r;; 

ar1:nowlctl/er\. and ~~H 

If judicial resourc(: 
merits of ','!lective pn 
with unJimi:ed reso::r, 
all:::. An opinion cl')uI 
efficient rc-trieval SYStf 

m.ass of published opi 
and will probably reII 
resourres mm;t be re: 
all "pre:!!.. are not at 
resolve th:!n others. ( 
r:::sources s~loulu b:: JI: 
wcll·est:lblisiled Ie;;:! I 
to de!!)' appellate jud 
jw1:smClHS. til.:: aut!,c,­
an :':=lpublisl'eu orinil 
~ that prt'~e"t II" 
;;arne !'eg'aruless of wh~ 

A "kd:.l,>u aCCC'l1l f 
ex-certio;l. Adding 'Ie! 
ab; , to Florirl:l appe!1 
c:..se. Jtwill. howevC'r 
write opinions for the 
SQ all ;~dditional bu~J 

\u·: iJrt:\'CHi Ci::.ltol:. 'T•. 
!..!",at unoila.:i:ll (ullc.:(!::l:~~ 

-.-it..... n,;t'fc pore 127. 
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SELLe 1 H'E PL'BLICATION 

lIt:\·c:the!c.s:; remail1~:mopiJ:irmofthecourt.;;.~1(~itsC::~;~l(.;ncc5:iodJ.be 
.:::':'n!"wledged, ar.:l ,ht:rea~;er :tv~r!"'l';ccl, chr:.Uicu. ,j:q:::g-1.1i,hcd. cr "vt:;'rult:J. 

CONCU'''10:''l 

If judici:ll resource's wcre Imlimitell. perh<1ps lhis cteb:lle ,wer the rcl:ltive 
merit!: of selective publiC:ltion and Flodna's PC\ P:-:lctile would be :noot~ 
with unlimited l'csourre!>. :lltt!rn:nives cculd be found to satisfy almost every· 
01l'~. An opinion could be written in every c:J.Se of a~ltable merit, and an 
efficient retrieval !»stt:m could quickly select C::lses on point frO::1 the huge 
mass uf publishcll opiniclls. In tr":lh. howcver. judicial rcsources are' iimited 
and will prohably remain so in the fureseeable future. Given this limitation. 
resources must be re:lsonably allocate·.l. In addiLioil. few wf),.dd deny that 
all :.lppea1s Me not alik.~: some C:lses :lre more comph:x I.lr more d;mcult to 
resolve than others. Gl\en these difIere!1ce~. it seems apparent that i:-'featcr 
rt:$ources should be ;lllocated to difficult cases and fewer 10 c;;~es controlled by 
weil·'!~.t.lbli51J(·rllei!:li pl.'::lciplcs. As Jlldge Go(!hoJd nored, it w ... k\:s little sense 
tCl \t:::a} appe1l:lte j l,d~:~s. who nre t~ntn:$tect to make much more in: !~():-t;mt 
judgments. the autl;cl i::: to di:)tinguish betwr:-::!l cases tl':lt me."it ;, ~uli 0z.;: u;,.m, 
an ur.pllhli3hed vp!n;.:m. ""r nn opinicn al a11.1<2 The ldtimate disposition of 
oses that prescm no i~5t:es vi pH"cedenti,,1 ·..:lidt: ,,11uu1<1 U{' mbstantialiy the 
s:une reg:'!rdle:.s of Wil::t:l~ ;.r.. ,,!,inio\1 is wT:rren or pt:blbhed. 

A decision .lCCUn~ l':tn:~'ll Lw rt';{snIS slio! tld IJe the nile. 1-:. lh .. r than thc 
exctl.·t:on. _\ddil1~ s:.!.·c:vc.: pllblic:uion lO tile lis: of q:,m:on of'c;ans aV::'li­
aillc tv Florida ap!Jo:1J.!!,· Judg~s will ~lU: :!II~.i':lmce a written cp;nioil in every 
Cl!e. It will. ho~·:(:ver. rt:1lI0Ve one t:XiSf!li;; obstacie hy p~rnlit, i!1g }w1g:=:;. to 

\\Tlte orinions £01 :1.( L.:ndh ot th(' f;:,rtic:. wi'::(·1lt worr~'inf1; lhat ty duin~ 
~o :11I aJdition:11 1'll1'di~n is !);.:il!g' rl.;n:d un the leg:d commuuin. 

---------------_.. ------ ­
H::!. ~.!ot'~\·er. [i.e "'~7 :1, 1 'l·~iI c~,e~ wil: l:~ p"lJli<b,.: :n ::nO'~·., iai rr;' .... t(·r' sholl\'! 

,lOl prt:'~nt ci::'l1itlll fIle I i:,h \'i1"\1i":- t'''!H !":c-n',:c" h~ ..: )~1<n·l :.:~·f· 1111#\"<1\ {lB"' l ,Jp :cra 
Ul3t un· :1(;:11 cuH."cticl.·, .t· lh<.:~(' C..l!\c·~ \, i!~ Ho, ·'i.;h to ~~ Uj~:C!'4~,':('·\:' ~".; l' "I'·I.t.Pll(: hucr­
view § ~16P"o. ..ote 127.. 
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U:;'ITERSI.l OY Fi.OiJD.i L!~' RLf'I;;~f' 

) 

1. 	 The ,:;.. O'ict court m:l)' dispels!! (,f :1 C3se b,: 
a. Plloli~hrd opinion. 
b. tlnpublished opinion. 
c. 	 Disp.)Sition without opini'm. 

Z. PubJ:sil.eU opinions. :\n "pinion of the district cOUrt should be pul·li.~hL'<l if. in U:.e 
judgmcnt I'If Ihe: judges particip::Hing in Ihe: decision. it is onl' that: 

a. Estaulishu a 1'11:\\1 nde ,.f Ill\\', :liters or m....lines an c~i!ting rule, or =pplio all 
c:suhlished rule to a non:] fact situation: 

b. h"olvc:s a k'g3l issue of ctmtinu ing public interest; 
c. Criticizes existing 13w; 

tl. RC:loh'es an app:lrcnl con tl.ict d all~horilY; or 

e. In,'ol\''', an issue: ",!i,'se rc',,,hllion i5 speciiically /;\lumcratcd a.s h~ing ~uhjcCt to 

u:":cw b,' the n'Jrid:J Suprl'mc CHUrt lon(\t'f Ar:ic1c '.: o{ the norid3 c.mstitulil.t. CvOCU1"l"inh' 
or t.b· ~mir;g opiniC'!1s m3" b.:< publ:shed at Ihc di!crewln of the luthor; ii su~h an opinion 
i3 p:.hli;h'·'" ! lie I:l:ljoritv orinio!1 of <l:~;)();itiD\I sb It he publi~hed a. ",..II. 

3. Ci:ati;)n of lIlIpubli:.h<-:l "piniom aud disp(hitiulls without "pin.l'b. An opinioll 
wllieh j. ('r'l f'L!.>Ii<.cd may i..c ci:t·..! o:\!y if the PCISOIl m:lking rekrcl1ct' to i; provide, t;l~ 

court :1\11: ')f':.min::; ?3.rIi('! ,n:h :I cnp" of th,- ('?il!inn. Di:.p·.lsitiol1< wi,ho:I' \'riniuw'n.l~ IIttt 
l:le c:ikd f'"r :lny prt:,=ed~n:i:iI J'~I";''''('' othrr than IllIlhel' procl'c,!irgs \".:·t"·l~n L!,,~ !I..L!O~ 
~'lrd~ .. 

-I. lll:,I. ..JIish·d npilliom. :~ flit' !!It.:,;C''' r·lf:lnp:1til1:~ in :t d~hi"n '!.g"'",e ~lat th~ ca~ 

do" not m~c!. the criteria ,;,e1 fllH ~'4 .Cub!'Ot"'ttinn 2.. btl! d"h~ ..mi!)c: that ~ wduen (}pillion 
'mnltl rH!.nwi,~· bc cor ,:lIuc. Ih.· ;u.; n;:n ,lin..:t Ihat ~ur.h 0ri •• ion not 01: p"hli~hcrl. 

5. f;i: I ,-~ili(ln with!)"1 ":,;··i,,". H tile jnd!"'I'S p:trtic'p:llhtg' in a deci~i .. 'l'I ::gT~-':: wt the 
ca:;c lives n,H :::1:"1 the c.ilcr;;) <f'l '''It in <;ubs~tion :. :lOe! furtl:::r ar.ree: 

3. ·r!.;)t ';11: deci~ion 1111 l'I'\ ;C'v is not ('~ront'nu~ :lIld !hultld he :'tffir.w"fi ~r :li'PTlwl!I:.!. 
and 

b. Th:u the b;'l~is I'lf \:.<, dcC:'i"n h=ing rc\·j,",..-rU. or (Of the ('o...rt·~ ::pprrH':l.1 oi .-'olen 
,kd,i"n. i~ :Ipnar::nt 011 lh~ f.,. t' of :1;(' trial <'T ;.ppd!:HI.: record. :llld 
. c. Til.it J wduC':1 ('"ili:"': "'HU!': :.,' of n,· JrklitiulI;';\ \·;liu.;;. t!:m :he .:'Jun IO;"\' 

nCli!.iC' 	"..IC11 ('a~e withoul a W!';t:cn ('\~Iininn. 


6, ,\ 11 ,E'pasilioIl3 of th,' (,hllrt <i "" 11 be III!Ht,:s of pul',i(' lecord, 


CONDO:\f] 
BtTr, 

SUBSTM 

DeUlogr::phic a:.d 
miniu.r.u a. popular a 
crease in the number 
in condominium po 
attempt to avoid such 
lations upon unit ow 

I. Set: Coadaminil.J.rn • 
!1c:CJf'e Ike Snbcornm. <"I 

Housing and Urt...:.rn .~UaiJ 
St'Cl'l!tuy. Dcp:uuoent of 
H~a"ingsJ. The two L.Ost 

3ge gloup and Ll-je )CCIOr 
(,lIcompaSil ma.n~· sU1311c: i; 
ao· "ehnhl<. Ie. Infiatir't\ : 
cosu.. illcrc:;.sed forei;;n j: 

c(,!I.iclera~iolls. ha\'c comb 
cor:d{)miniu:::l.S. St'c !)IHS:O 

R!::Cl"J-,\7:0~S. COXOO!.!,i" It.::, 

4-. 1:;· H (1980) [herci:.aIICJ 
hall ulillitJn pC:l'Son~ !h'e .in 
lba;' wilhin twenty j'~ 
units. Set' r:. S. Dt:partmc: 
Stu::!., (I~;':;) (m.:uldatt·(\ b' 
:'«11. !)!·jlll. § 821. 8!i 5':1r. 
SymcnI oj T.ii•• gs lu ern;: 
population\. ,s"e al,o );al!' 

rioriciill,::; fl....... n.J. 74 (i~ 
2. St. COJld~'m;T.imr: 1 

(n G;.:m:ml QUf'r<igh! and 

Hawing. !l·1th Con;.. 21 ; 
HOIl~:lIg and t~rb:1n DC','''! 
t' :lcir lic':~hb,,:s' lif~t\'k 
""'oj!) P/L,\cr:C£, l'~,c:n=:~ I 
R -I.l"lD D£\TLI,)I"'lIJliT ::'!.:.!.: 
condominium gO\'erfllnl'~: 
Living. 54 h.~. B.J, i::'r. {I 
Co~OOMl;o.,ll;~l REP. 8 (1:. i5) 

S. Sa FLA. ST\T. § illl 
dC\'ejnp<:!'): id. § i18.10-4(4)1 
and h;)\'c mt;nr. righ~~). Se. 
f('1l Pn:llC Ona""'U of (l!:ll 

~. Su I .~!.\~~ L"':n Is 
ROLl:: 31 (! ~'7~) (<llstil:bUisr 
:1,. UE.VFJ I.)I·~.' ROLE;. 'I [, 
(vUllOL:;..\\!;;!.!!l!. \.;hich is th 
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An Evaluation of Limited Publication in the 

United States Courts of Appeals: The Price 


of Reform* 
William L. Reynoldst 

William M. Richmantt 

In recent years, the case load of the federal appellate courts . 
has groy..-n alarmingly in both the number of filings and the com­ -:­

plexity of the issues presented for decision. In an effort to cope 
with the pressures created by those increases, the courts have mod­
ified the mannar in which they process cases in a number of ways. 
Some changes, such as prehearing settlement conferences,! have 
relatively little impact on the nature of the judicial process. The 
effect of others, such as reduction in oral argument,: is more signif­
icant, for they alter the traditional method of judging appeals in 
ways that may substantial1y reduce the quality of appellate justice. 

One of the most dramatic of the recent innovations is the 

adoption by many courts of rules that determine which opinions 
 ,.
should be released for publication. S In establishing criteria for pub- .. 
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" 	 Iication the courts have been truly innovative; in spite of the piv­
otal role of the published judicial opinion in the development of ~ b 	 American common law, the selection of cases for publication has 

I j 
rarely been the subject of publicly delineated criteria. The recentII

!j formal decisions not to publish large numbers of opinions have 
aroused concern that the quality of the work produced by the I.,; 	 courts will be adversely affected. That concern has in turn led to 

Ii 	 considerable discussion of the merits and demerits of a formally 
.' 	 organized regime of limited puhlication .. Although the discussion 
" I. 	

has been rich in theory, it has been relatively poor in data.a 
- ·; 

·1· This article attempts to fill that gap. It presents an empirical 
4 
I assessment of the workings of the publication plans of the eleven. 

United States Courts of Appeals during the 1978-79 Reporting 
.I Year. This is the £rst system-wide analysis of these publication 

'- il plans and their effect on judicial productivity and responsibility. 
The article begins \'I';th a review Of the background of publication 

~ c plans. Then, Biter noting the methods used in the study, we ana­:1.._ lyze the relation between the language of the plans and the puhli- . 
t±'- cation rates of the several circuits. Next comes an empirical assess­.-~'.~ -. ment of the costs· and benefits of limited publication. Finally, we
,t-' propose a Model Rule for publication, designed to realize the bene­..· fits of limited publication while avoiding some 'of its hazards. 

I 
I nr-mwn.s. l'l Ftdr,.al al'ld State Apptllate Cou,.ts, 67 LAW LIM. J, :lfi: (1974); Joiner, LImit· 

I 
I Il'Ift Publ:catum of JudiCIal OPII'IIOrl.5, 56 Jl;~ICATURE 195 11972), 

• The aUlhor~ of this article have "'ritL<!n un limit~d publication in two other plar.l's: 
Reynolds & Richman, Tne Non,Preceo(,l'Itiai f'rl!crdent-Limitl'd rub/icati'm and Sa-Ci· 
tation Ru/ps in tnt l'l1Iud .s!ate~ Courts 01 Appeals, 78 COlUM, L, RE.... 116i /1978J Ihere· 
inafter cited r,s NOI'I·Pr"c~oentl?1 prp("eoent!; RI'~'!1olds & Richman. Limited PlJbhcatlOn '1'1 

Ihe FoU':.t}: and Si:z;:h ('.nUll!. 1979 Dut£ I..J. 8lJi [hereinafter cited lIS LimlfFcf;

1 f':..Mirllrmnj. 
A oihlioP'f!phy nl'l rub:i, ~tlqn in f~':l!:'rl!J appellate CIlWUO wonkl til." Inrludl' Tn,. foil",.·j, inl:: !frrlrll'lllS /:rf' ", Cftf C0mm!HII"" r.n I/l'tI.<lon "r Ih€' Ftdf'ro! ,\pp"Uutf' ('ourt ~)<1.·"'1• r~d pha,e 1974·7,~! :r!'re!nn(ter rit.rd 8..5 H"a,-;npj, C8:~~r'r, .\'.f!I~ ('Irtf!!: z /'np;.hh. ,:rc 

n"II'IWn,t· DenIal r,( F:..;"al JU..<tl(t'. 6i A B.A·J 12':4 Il~7'!l: ~ .. te, !',,'-rortrJ licn","'.< ;r. 

Ihe L'n,lrd S(atf~ C ,I..u1S ,,; A{lprai,~. 61 CORSELI. L. HF:'; I::h 119-;'';1: Comment, A Snake 
1/'1 tfte Path of tiir Lal.i. Til~ ,~''''L l.''1tft C,rCUlI,' SOf!-f':Jt'lcatwn Rule 39 !!. PI'I-r, L.. REV 
:\0',) (1977). 

• Th!!!'!'!- haq: b",," 5,,''''a, pu~lical'onll that. "n,le nlll !,"'p,riC'1I1. srI' at lellst an!'rrilltJlI. 
Th!'y r'~.iew rhe lInp\.ibli~hl'cl (,pinil)n~ of a particular court and Ilrltul' thllt ~I'me or man\' oi 
th~m ~hfllllJ hu,,· It''t'n puLii,l:.,d. S",., f' fl., Gardner, ,"pro n••le 4; Cumlllcnl. ,~Ilf;rr:: nllt"" 4 

• 	 Limited }'ublircUIClI'I, 5upra nett' 4, III lin el.:'lpirical ~tud~' but it ill limited in scope, eo.....r:nl: 
only two cirrui13 and dpcl~lom over rt)ughly three months, .'il'e aL~o Remurk!! \.If .lohn P. 
Frank. ~inth Cire'_:t Judicii'll \.cnfer!'nce /,Iuly ~. 197f;) lunpuhli~hed ~tudy nf !')() ul'lpub­
lishf'd fllJin;OnSI flon fill' ~lth The I ''''H'f'r!HV of (',;i('c~o Lou' R,·I·I('W' . 
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 L BACKGROUND 

A. 	 A Perspective on Publication 

In order to appreciate the importance of the limited publica­

tion debate, it is necessary to understand both the role of publica­

tion in American law, and past publication practice. The reasoned. 

published appellate opinion is the centerpiece of the American ju­

diciary's work. The reasons for that prominence are not hard to 

understand. for they inhere in the role of appe!late judges in a sys­

tem of common law. 


The 	rule of prececient is fundamental to the common law.' In 
order to ensure consistency. judges explain why they decided as 


I they did and why apparently similar cases were not thought to be 

i controlling. Because opinions make law, these explanations must 


be readily accessible to interested persons. Their public availability I 	is necessary to guide both the persons who may be affected by the 

law, and the judges who will apply that law to future disputes. The 

opinions of appellate courts naturally have special significance be­
I 

I 
cause of their position in the judicial hierarchy, and because the 

workload of nisi prius courts has made it increasingly difficult for 

them to issue polished opinions that contribute to the growth of 

the law. 


i Against this background, it is surprising that the expectation 

of a r~asoned ano published decision is a relatively recent one. 

Viewed in historical perspective. limited puhlication is hardly a 

radical idea; until recently, case reporting has been a haphazard 


I 
j 

enterprise. English cases have been officially reported only since 

1865,7 following a long history of selective reporting by legal entre­

preneurs. 1I Similarly, American reporting. virtually unkno\\-'n until 


-------- .._---_._- '---'-' --------- ­
• Till' propfl~i!i"n. in ! hi~ paragrAph ~h"tJlrl. (,f ,,·.urv~. hI.' familiar to t'H·ry ,\rnerll''!n­
I la",,,,,.r ..:;'''' rl""~f/lli.\ H. HART & A. S.on... 1'111" 1.r.';"L 1'1',<,( p .... B"~Jr PRV!!LHI:< !N H:' . ":" 


:.1AY.;~4t..·• ,,'.0 Al'P1.fCATION I;r L.4W :ten:.. ~~. 13~1~1: HI/;rnt:4 , Tn; l'at~ fd :hf' LaLi.... 10 H"f\v. 

L !1y.\ .;.~7 (~~ff;-j. \"'ech~icr. T,:4.·..p·ri «\·~'J!.,..a; r,r'j'fHlr:f''' "i (·'r; .. ltr;a:~,"ci Lou,:. 73 H"K\. 


I 
L. Rn. 2 '19;,31 ()~~ Ilf Ihe auth()(~ or" this ,.niclE' h::~ '~l iu"h [". 'Ie"'" (m tnt' 'u!:l)t'CI 1M 


mr.rE' dr'-'li! in W. RY.Y'WLIlS. JI!OICIAI. PROC£,~ I~ A !\':'TSilt;U 11?""" 


, Sf''' gl'flproll" l-L WALK!'R IiI. M. WALK!'.R. Tm: E~f.I.I~1I LF.• :'" S~"T"''4 11:1·41 i4lh "d, 

19iti), whieh crll:elze~ lhl.' ,·nrire T!'I'M!ln~ ·yqtem (fir fl.' "Iuf"rmaillv." C~cial S:'!I!iish reo 


I 
p..:!;n!! 1M"!)' pl.JI1UCes Ihe 1.01./: licp",;s UfHiE'r tnt' M"IZ'" f.f th" Irt'urpor'ltP::: Coun.::ii of Law 

Reportin;; for E"j!ialld And \"'alp~ Th~re 111&0 ar.' """lheist rl!'p',r!4;r;, (hE' l'lO"t farni;.u1 of 

which ill the All £rt~ltlfld L:w n"por!! 


I 
• The tir~t Endi~h rpl'"rU are the Y"ar B.;ok .• , which hp,pn. r ... rhllp! a,. a kInd of ""rly 


legal newspaper. in thl' rrif;n IIf Ed<;a,'ard I. Sct! T. Pl.UCKNF.TT. A CON('I;! HISTORY 0' TilE 

COMMON LAW iS9 I~th ed, 19561. Prh'ate rqwrtin" de,,~loped "'I!h the end of tht' Yf"<!r 


Bo"l;. 	 in ! "i:li, The 'lUl'IIiI~' 'If the privat" r!p..rt.~ vllnl.'d £rI'8th' Hoio!wllrth l'allP.d Sir 
or 
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the start of the nineteenth century,· was long the province of prj 
vate venturers. Indeed, private reporting continued in at leas 

" 	 some federal courts until well after the Civil War. 111 These publica 
tions only gradually came to reflect an appreciation shared b 
judge and reporter concerning the form and' content of the re 
port. II Today t of course, legal reporting is dominated by the Wes 

.JllmE'5 Btrrrow 1\701·1782) the "connectir:g link" bet.....l'en "old" and modern rfportjn~ b. 
cause Burrnw 9trt','e for cemplE'tene" and accuracy. 12 W. HOLDSWORTH, A Hl~TOli.Y OF E~ 
r.LlSH LA'Ai 11 ('I. I:.!. II E il9:1~ 1. 

• Apparently there 15 no general work on the histor~' of publication in thE' L'nite 
States.. F.;::.hraim Kirby', 1789 volumE' of Connecticut RE'pOrL; ~ias the first repf)rter put 
lished in this country. set L. FRIEDN4N, A HISTORY OF AMERICAS LAW 282 11973). althou;: 
modE'rn historians ha\'e unearthed and puhlishE'd reports of colonial cases, See, e.g .• I 
ROOR!'TIS. DF.LA"'~RE CA,;!:!'; 1792·1830 (1943): l'nOt::EED!NGS OF THE MARYLAND COURT OF Al 
Pt;ALS 1695·1729 iC. Bond I'd. 19331. Hence the comment. "Historians actually know roOI 
annut colonial cue law todRY than could have heen widely known in colonial America . 
.J"hnsol'! . .}uhf! Jay: Lauyrr In a Tim~ of Traruilion. 1764·177.5. 124 U. P .... I... REV. 1261 
1264 n.17 (1976) Another example u(l!'tUfy publication is found in Maryland. II1hl!re a CaUl 

r!!'porter and a young attorney began publishinlZ colonial Maryland easell as a private vel 
lure in 1509 . .)(le C. BOND, THE, COURTS 0' APPEALS OF MARY1.A/'iD: A HISTORY III (1928). I .... 

~ contra..:. publication in Ma~sachu~et\.~ ceun with authorization from the legls1aLure i .... I~04. W. KP.L50N. AM£RIC"'/'iIZATtO:ll or THE COMMON LAW 168 119751. Publication of Ne' 
Ymk .::a5E'S t.t'un in li94. ,]ohn!on. sLipra. at 1::!G4 n.1':. 

Pubiication Qi Supreme Court opinions did not he!!,in until the second volume of Da. 
la5·., Rrj;)urts was published in 1796. Even then pro"re"s 131?I'E'd: althouEh the thirri volum 
appeared in 1789. the fourth wes held up until 1807. Oth~r sources for Supreme Court ""'orl 
5uch 0:" new~papl'f!. apparently ...·ere unsl'lti!'!factory. S(,p .J. GOE&!:L, A:-;TECEDE~'T!; ASD 81 
GINNISC3 TO 1801. at 664·65 !Hi~tory of the Supreme C'Jurt of thE' Lnlled Slates. vol. 
19711. 

•• ~imu,,1 Rlatchford. both district Rnd circuit judl!'e before juining the Suoreme CaUl' 
rep"rt~d Serf)nd Circuh d~ci~ion!l untii 1887 when the redl!ral Rej;)orter. hefun severl 
ytoars earlier, put him out uf OU!lines9. See M. SCHKK, Lr.AR~ED HANfI'S COURT 44 (1970). 

" When H,,!!er Taney bl'came Chief .Justice. for exnmplE'. 

[t[here ....a5 widespread di~aj!r" .. rnl!nt ... WI to the qubjE't'! matter to be included in th 
rE'p/JTtJI . ' ... The question was much discus~erl in Illw journals. . Re\'It- ... en vane 
'III rl-)(' "'''y fr!Jrn those .... ho wanted t~ save money fClr l:l .......pr~ t.\' limiting puhii<.:atlon t 

Sfoltoct,,<:i nplnlIJn~. tn !I.'.~e .... hu advocated publir.:lllion -.f all "Ilin"'n! \('I:I"\h .. r with OJ 

gument~ "f c"unll!!'! rioJ. "Iher r~ Ie' ant dVf'''m'·n1s. 
C. ~w!,.n II, TUf: T~';n !'FRIOI•. I":L~ 1\4. at :!!!'; ,H"t"f" <II the ~llnreme ('ourt uf th 
t'nl!~d S!;!lt·~. ,,,I 4. 1:1741 

~rar.Chrd~ \It€'r~ I..fuil~ lAX" fl ...n for S",pr~'11!l {··'tlr~ rpp,,~, 10£. Error~ ab,·t.;:,';t"d. an 

"':'tH:t irr""'~ th~ rf"p'lI"lt'-,!' (a;l,"d to Inci~cic dlS5ent,ne UPU1Hd'l. Ja ttt ;Hw)-(l2, .ftJ"tlce Slot 

( .. und i: (·.mml·ndaoi .. Ihlll r~p"ftt'r~ c!lrreCUQ !!,r~rr.matl\:uJ and Iyp"c~llphlr"'! errors. S(! 
.d at '2':1~. :lIKI Iknjnm.n I!pwHrd. in the fir-,t 'iliumI' of hi~ R"pl)rl~ IJ8":I" "re'!Hfted t 

.... hot ."e!'T",ed An Amdzilll!: t'1"mpl., of bad t..a.t~ lJy aovertl"ml( hi~ 8vaiiabJilty for the arg1. 
men! of (i.~e,." I d. lit .10P 

t'llttH'n rt'p"rl1DIZ rl'qlll~..d thr·t It .. th sf"tl" IlI,d feu"r,,! rt'porus hi' r~£ularly re"'H'weod i 
thl' III .... rE'vlo;owq lur qU8litv lind, ·IVN"!:e. Suo i' ~., 8 AM. L..1. :'::-3 08481 (Ne .... Jef~v,; 1 A,. 
L. Hr..; fiQ (!':I~3' 	 ::;;e,'onrl Cirf"'tl ' 

Full IIIlU anurate fP!,"tftinil cl'ppnd..d upon the devE'!opme:1t of tl rraditlUn of full an 
complf'te jlldi('ial Plpli,'ati,," of the r:\t'eislOn. Thill ill a r"llItI\'ely rec!!'nt development. Lor 



Publishing Company. It routinely publishes all opinions sent to it 
by the circuit judges in accordance with their respective publica. 
tion plans. 12 

Limited publication. then, is not new. What is new and radical 
is the notion that the judges themselves should be controlling ac­
cess to their work by mea.'1S of systematic publication plans. Th~ 
publication plans of the federal courts of appeals collectively reo 
present the most ambitious systematic effort to reconcile the con­
ftict between the costs and btmefi Is of full publication. 

B. The History of the Circuit Plans 

The movement toward the present circuit court publication 
plans began in 19fJ4, ',vhen the Judicial Conference of the United 
States recommended that the federal courts authorize "the publi­
cation of only those opinions which are of general precedential 
value."13 Eight years later,l. the Board of the Federal Judicial 
Center proposed that each Circuit Council establish plans that 

Coke advi~ed that "wise and learnt"d men do before they judlre labour to reach to the depth 
of all the r!'a~()n9 of the casr. in question, but in their jud~ment-'! exprl'!! not any." 3 Co. 
Rep. v IJ. Thnma! ed .. L.",rion 16261. 

A look thruu!:h !tat<! rcpnrU! around 10;;-) rew",,!! what to the mooern reader i'l a st.v.r· 
tlinr; lack of expliclltion amonf: <'ourU! {Jf IlUit resort. In ~laryland. for pump!e, the Court of 
Appeals often decided cases without an oj:)i:Jlon until a statute requiring th!m ""lUi enact<!d 
in 18:12. Lower courU! ...·ere mo!e pr'Jne ton >(i"e reasuns in order that their deci~ion8 could be 
properly rrviewed on app~81·. C. BO~D. supra note 9. at 139·.1'" 

By the rr.:d·ninet ..enth c..ntury. however. a number of states had imposed. eith...r 
throu~h their con~titutlun' or by ~:.atut.e. a rel.juir!'ment that appellaU' de-:islons ~ rendered 
in 8 WTittcn uplnlOn. SI!'(> Radin. 'ih.r Requirl'lT1l'1'H 01 Wrllll'n (Jplnwn.<. 18 CALI'. L. REV. 
456 119301, That su<:h d,,\,('!opmell: miiiht nut be wholly sa!ut.JrY .....a5 fore~een by.Junat!1an 

Swift: 
It is a maximum (sic] among these la....'YI!'M!. that whl\tf'~'!'r hath ~en donf' helote 

mfly lev.olly be oonl!' flgain; and th~refur" ~hl'Y :.ake ·peciai care to rf'cord all the declo 
~wn~ formerl" rn~(Je 1II(a1n5t ,',mrnon ju~!ice and the /:('nernl reBson uf mankind. Thpse. 
IInd"r tht' nwne "j Ifr..ce"'''''''''. the, prt-dlll"l' ~~ alllhor;!;,.·. to lu~tjf\' the most iniqui. 
!nu~ "pinIons. !llId the J"dlr". ne~N faii ,,( dire<:tln/i: nr,'ni::'j1:lv 

.1. :-: .... If'1'. (;I'I.LIHP.·' T~.HEl; :::~U {~.I ..oern LinTSf" 1'<1 19:111, 1st ..,d. Lundun li2Rl 

I' V,'E-> ... t p'jn;',.... h .... ~ r .lily (;pini~):"'l~ de~:g."eted fur puhh('st:'1n ~v !!'ie ~.. "eraJ Clr("Ult..~. Let· 
Ler to au~!1"rs iP,m .:ltr.-:~' P Cor!')n..'.lens,,!"!:' F..dllfJr. West P\lb:,~h,"~ en. I \:IIY 2.1. 198U1 
(nn file "'Ith Tn .. L'r.::·"r!ICY of Chl«(;41' LaIc- Rn·,,·u.:i. Sev('rl1! r~r!eral COilrts Ie It .• the Tu 
Court. the Court nf :·.IJ!':.<iry Appeaisl have thClr O~h reporter: Ii'll!' Court.• of Appeal~ do nct_ 

L'npuh!i~ned opmion~ may be "puhlishe"" ill other ~ource~, ~uch as spt'cialtv reponl'rs. 
or pl3ced in th., :m'm"ry nf II rompuLer;zeo l"jZal rt>~e&lch ~yst(m ~uch 85 LEX IS. 5U lext 

and note I'll m,tt> :lU Inlru.. 

IJ 119641 .JlOIC1,,- ('U:o<'EII,,"('I' 0' Tltl:': L'!'lITED STAn:" Rr.PORT 11. 

I. Some of the c!rcults. in the meantime. hlld marle ~nml' nronmlllc!'ml'ntB In cue taw 

Ifn tht' problem oi unlimIted publicl1tion. E.K.• Jun~ v. Superintendent, \'11. State Farm. 465 
F.2d 1091 (4th C,r. 1972), 
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would limit publication and forbid dtation of unpublished opin­
ions. 11I Later that year. the Judicial Conference endorsed the' 
Center's proposal and directed eal.::h circuit to devise a publication 
plan.1I In 19i4, the Center published a Model Rule for publica­
tion,l~ a proposal that has been the model fOT the publication plans 
of a number of circuits. Meanwhile. the circuits. responding to the 
Judicbl Conference directive, had each sent a proposed publica­
tion plan to the Conference. The Cnnference applauded the diver­
sity of these plans, for it meant tr.st there v,muld be "11 legal labo­
ratories accumulating experience and amending their publication 
plans on the basis of that experience."13 Little has changed since 

I. BOARD or THE FEDER).!. .1l'OICIAL CE:oiTER. REcoMMEl"r \T1U~ ANO REPORT TO THE 
APRIL 1972 SES~ION 0' THE JI'OIC1AL CONfERENCE 0,. THE UNITED STATES ON THE Pt"BLlCAnON 
Of COI.:RTS Of ApPEALS QP1SIONS 11972h The various groups mentioned in the text are de­
M:ribed in more detaiJ in NOfl·Prf't:edf'fltiai Precpdenr. ~uprll note 4. at IliO·;'1 &: nn. 18. 
25.26. 	 . 

,. 11972] Jt'DICIAL COSFFRE!'CE 0,. THE UNITED SnTE!' REPORT 3:~. 

17 AD\ ISOIW COt:NCIL rr,R ApPELLATE Jt:ST1CF.. i.le RF_,EM!Cn ::'EP.IF.S Nt). 7.1 2. STA"" 

DARD!' ~OR P!;BLlC)no~ OF" JUlIel"L OPl~ION!' (1973, [hen'lOafter cited as STAst:~RDsl. The 
d('\elopmE'!lt of :h!"e 8wmdards is ci,cu!lsed in more detail in N'I,,-p·.crdl'nllUi pr'!adrnL . 
.<up-n n'JIE' 4. at 11';'0, ~ 1 & n.25. The Model Ru Ie pr(J\"iue,;: 

1. 	 ~llInda:d for Publication 
An opinion I')f the (hi!;htst court) or of the (intermediate ("our:' shali n',' bt'tiesig­

nOled for publication ur.!us: 
a. ThE' opiniun eSlablillh!'~ a new rul!' of iaw ur !lIters .. r mv;:i:h!'!> an ('""tinl: rule; 
or 
h. 	 The "pinion involve! a leg III issue .,f continuing puhlic IOtert'~t: .,: 
c. The' pini'Jn criti~:ze~ e:riHinlt IIlII(; or 

d Theo upini'ln r!"!lIlvIlS lUI apparent contliet oi authority. 


2. Opin",n! 'If the C<lUft 3h4.l1 be published only if the msjum} <',f th!' ltl(h:~' p.1rtici· 
paltnlZ in Ih!1 o!'{"!si .." find that a IlLandard fm p'loJicatin:l as ... \ (Hit III ~N' ,,,n t I) of 
!hi~ rule is '&lI!i:eod. roncurrtn\il opinion! shall he publil<ht'ri I<niy .~ Ih... m;Ol•. rtlv "pm· 

"on 	is publi~hed. Di~~enling opinions 1'Il'!~ be pubiishl'd if ! hI' ol~."'nt!:'\l! !,~dllt- dt'ler­
mme~ that a nandllrd r..r publiciltion a.~ !e.-t (lut In ~~('! ion (11 "f !.il:, r\ll .. ,. -ati.!'!"d. 
The Ihl~he~t (""!HI) mllY f)rder any unp·lh!i~h."j "pini'''' 01 th" \;-:'''r:-:,t:''j,.,,, C"'1~U or 
<I (,)nt'lIrrir.;z ',r d!'."nlln~ /Jpmlun in that crl'ir, nl.;hl"rwli 

,L 	 If th~ qn:;dIH~ Ilf pu!)licat)f1" as s~t out !:~ 5f"~~:'~n 'll (I: tr-.p r J!S:- \"" "ilt .. tlt:'G it5 ttl 

"nJ-	 8 :;lIrt uf an IJ[):!1JfJ!l. un!? that pllrt 5hail he l1'lhli,h..d. 
~. 	 The jl:~g~' who de,'de thp ca.<;e shall con';f;,'r the que~tl,'n ',f ... hl'!.'1t"' "r ,,,,t tu 

;Jubiish an "plniun in Ihf CII.5t! at the cQni"re~('!' on th .. C!l~!' I,ef"rp fI' <II In" ttme the 
"'ri:.t1~ noq;!;r.rnrnt I! mace. and at that lim". if dPlJrOpfiRle, thc)' ~i.·ll! :"'A~" 1\ tenUl' 
li\!' ....n~lfln not III publish. 

5.' 	 All "plr.IIJn~ thllt ar~ nut fC)<Jnd t.q satlsfv II .tandard for puhh'3t,,,r, a~ ;""'cril.t>d 
by ~E'rll!)l1 III of thiS ru!e shail !Joe mariu·d. Not l)""I!<:nFlteo fur t'ubllca(,,,n. ()pinion, 

marked. Not D"~lgn!lLed f'lr Publicatiun. shall not he dIed "' pre'E'dent In any court 
fir in IIny brief or uthl!'r materilll! present.!'d to /lnv ,'uurt. 

" [19741 Jl'LtIClAL COI'm!:RF.l'CE 0' THE UNIT1!:!l ST4TF.S fh;PORT 1Z. While the .Judic-Isl 
Confl'rence sllIdit'd publicati()n, Ihl!' C .. mmi~.&ion on He\"I~I"n of the federal CouTt AppE'ilall!' 
SY!>Lem Irhair.. d by SenaV1f HrUl-;'a) alao looked lit IhI!' pr..blE'f!!' Althllui'h'th.. Hr'J~i<H rum­

• 
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1974. Although the Judicial Conference left the circuits' publica­
tion plans in a state of experimentation, there has been little effort 
to assess the results of those experirr.ents either by scholars:' or 
the federal judicial establishment.2o 

C. The Pros and Cons of Limited Publication 

The justification for Bmited pubiication rests on three prem­
ises: first, there is no need to publish all opinions; second, full pub­
lication is costly; And third, judges can effectively determine when 
an opinion need be published. Each of those premises 'can be dis­
puted. In addition, several distinct counterarguments can be Ild­
vanced against limited pubiication.21 

1. Dispute Settling and Lawmaking. Common law opinions 
have two functions: they settle disputes among litigants and, in do­
ing so, sometimes make law.u Not all opinions, even at tbe-appel· 
late level, make law. Opinions may only reaffirm well-settled prin­
ciples. These. the argument runs, need not be published. for 
society has no real interest in them. Such decisions are important 
to the litigants. but not to anyone else, 

This arg'Jmf'nt is flawed by its reliance on a view of judicial 
la\"'making as the statement of mechanical rules rather than prin­
cipLes extracted from the decif.1ions of cases read in their factual 
context. When judicial la\1t"Ulaking is vie'9.'cd in that light, it can be 
seen that all decisions' make IllW, or at least contribute to the pro­
cess, for each shows how courts actually resolve disputes. Applica­

missiun recommended the adoptil)n of limited publlca!:"n and noncil.atlon plans, Ih~ ('om· 
mis~inn ripierrcd 10 the ,1udkiai Conference con("ermna del.ails. COM~II~SJO!'l m; nEVlSJo!'; 0" 

TilE FF.fI~:KAI. COIJRT AI'PEI.LAn SYSnM. STRtJt'"T't'P.E AM, 1"'T1!:Rl"'AI. PROCEDUKE!,: Rl':C"OMMF.N­

UATION" I'OK CIIAN(;F. .<.1)·52 (l!l75/ [herei,;'llftel' cited ft" HR!~<;KA RF.PORTI. Thl' tt'~timonv oi 
jtl(j~P". i"wVl'r~. lind tiLlirleOl;C!I bt{~.re thl!' rommiss;"n pfo"'idp~ "al'lfthleo in~li!h! nn th.. 
4Uf',I.<t1l of !lI.. IE'<t.ve pubii('~tJnn anc! nhn.:iLalion. SN !1rarm::-, 'uprn no\1' 4, 

I" ,""f'> l~xt Jnn n{lle~ At nft!~5 3-;; :"up"o. 
t" fndN..tL t>'"t-n ~h'" u.tleofui f':.,. bt'"t:CltlOI1 ?iaf1.s {{,- ;Ju,.t ~ pr'!'par~d fly t ht .;.jm;7:t'tr&tI\ p 

Office of the L:niteu .st(l~C~ C~lurts for tht" :'f(Jilr~ ~?7~ ~r-~Ilu£h :97-; h~\'f' h...en :,..r~in!l!f"d~ 
v.hic~ .1II,(gt'~L." :hal thp pll!r.~ mlY hftv~ cum!' In !~ crJn~.rl~r ..d permanl'nl. Tne l':..h:.catliln 
Pllln,~ R"f'"rl< "'ere rr!'p£!!ed frr tnt' SlIhcnmm;llet' I)n F"der~i ,Ju-,~d.("lion <If the Cummlt­
I~e ..n ('Ollrt "'JmiOl~l:llti,'n ()f lhEe ,1"dJci:1l <,;, nfcre1'1("~ fJf lhe l'nirt"d '-;f,'le~ Sft' .,,"'on' 

Pr'Tl'd"l1twi I'rardent, "upra note 4, >It 11;,) n.TI. 4,5 far fI~ ,",'e kn'l"'. Ih .. ~e rerort... rt', 
pr",,!'nll!1!' old" .. !ftln ,p"n~ored by thr (,!1tlre ff'Jl."fP.l J"rll('(al e·tllbli.• hmrnl \" Halu>lle the 
""~kinll~ IIf lh!' f.'j>ln~, The Ninth Circuit. howt'\'("r, rlid !'ponl'or It limitt"d study by John 
Frank of puhl.ealilln In lhat circuit. St'". Remarks ui .;.)hn p, Frank. $upra nou 5 . 

.. MOT" rll'llliled dl"C"~!lIOn uf lh.. material in thl~ section can be found in SUI'I-pr't'r­
dl!ntial,'rrt'''d''nt, ,<upra nnleo 4. at 1181·85, 1187·9·t. 1199·12t./4. 

I. S('I' H. H'IIT &; 11.. ~ACJ1('. lupra noLe 6, at .3%·97, 
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tions of general principles in specific contexts clarify the scope oi 
the principles. At the same time. such applications demonstrate 
whether the principles are actually followed by judges in routine 
cases or are simply "paper ru1e~." useful mainly for display. The 
unavailability of decisions thus reduces our ability to understand 
the principles relied on by the court. 

2. The High Cost of Fu.ll Publication. The second premise of 
the argument for limited publication a::5erts that excessive costs 
are associated with full publication. Those costs fall into two cate· 
gories, one linked to the preparation of an opinion, the other to its 
consumption. 

Preparing opinions is a large part of a judge's workload. More 
time must be spent if the opinion will be published-to allow more 
proofreading and prose polishing, for example. More effort also is 
required to ensurE: that the opinion contains no loose language that 
cat., return to haunt the court if} a later case. Eliminating these 
costs can help judges cope morE' effectively with heavy workloads 
with little or no diminution in the quality of justice dispensed. Or 
so the argument goes. Although the idea seems plausible it has 
never been verified empiricaliy.2lI 

The sE:cond part of the excessive cost argument focuses on the 
cost of fui! publication w the consumers of opinions. To American 
IS',X,'yers this is a familiar probl-?m. "The endless search for fact-ual 
analogy"H runs up the bill of the conscientious attorney ';..ith little 
or no gain in the refinement of legal principles. Law libraries and 
their budgets are strained to the breaking point and beyond. The 
bar looks with envy upon England, where the reporte;c case law 
fills but a few volumes a year.H These are real concerns. yet it 
must be remembered that even curnulativ~ opinions have value. 
The-y Clln suggest how firm a line of precedent may be. for exam­
ple. or indicate probl~ms in the application of articulated prece­
dent, or eve:'1 show ~he dlverg-ence of a rule from the expectations 
of those to .... horn it is addressed. Thus, ua!t:e cfln be fcund in pub­
lishing any opinion; the real question is whether the associat-ed 
costs ar\! too high. 

'" We 1-n..... ,.r onl} onf' effort to do 110. lind it i. unr~lill;'le. See ,V'ln·/'c('cpdl'nt:nl 1'.-,.. 
ud(.!t. !Juprn nf,:e 4. lit ! 183 n.95 (di,eussion (.f j\ .tudv or time a!ll)('stion in the Third 
Cire-tiltl; rf t-:lt c.nd note! at notes 59·67 infra (findu:& that f'vidence is at best IncvndusiYl!! 
8.. lU incrra..hl croouctivlty). 

•• STANI'4R[.~ • • u.pra nnLe 17. U 17 . 

•• In 1~73. for f'I.lmple. the Al. Erll:land Rrpur!s comprl,.fOd thre! volume!l. 
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. 3. The Early Decision Not to Publish. Many of the cost sav­
ings associated v.-ith limited publication would be lost if judges 
made the decision not to publish only after the opinion had al­
ready been polished and made ready for public consumption. An 
early decision not to publish entails significant costs, however, for 
value inheres in the actual l'.-riting of the opinion. For many au­
thors. ""riting about a subject helps them to develop their thought 
on the topic. Furthermore, if an opinion in support of a decision 
simply "will not 'i'.-rite." the conscientious judge is forced to recon­
sider the decision.2S The danger here is that. the decision not to 
publish will affect the reasoning or even the result. 

Another major problem with an early decision not to publish 
centers on the ability of & court to predict, early in the judicial 
process, that its opinion will not make law. The ability of judges to 
do so is by no means self-evident. If the prediction process is im­
perfect, the legal community will have lost access to opinions it 
should see. 

4. Further Arguments Against Nonpublication. Limited 
puhlication can be attacked even if the above premises prove true. 
First, limited publication r~duces judicial responsibility by remov­
ing the constraints that stare decisis place!=\ upon the court. The 
concept of precedent cautions as well as governs. If an opinion is 
not to be publi~hed, unwise things may be said without fear that 
the corpus juris will ~e adversely affected. Judicial responsibility 
also may be diminished if courts use the non publication list as 11 

respcsit(Jry for troublesor:::!e cases presenting issues the court does 
not wish to address in ~ublic. Ag!lin, non publication may permit 
judges to approach their jobs more routinely, without the real 
thought and effort that pre{'edential decision making requires. The 
final counterargument to limited publication recognizes the role 
played by the availability of opinions in holding judges account· 
able for their action);. If "fsjunlight is ~Rid to be the best of disin­
fectants,"z7 then limited p'JbIic.9.tion I:lDY permit sore~ to fe5~r. 

5. A \l'ord 0:;. Citatwn Practices. A:: part of their approach 
to limited pubii(:ution, seven of the circuits prohibit citation to a!l 

unpub!ished opinicn, and £I.n eighth discourages the pmctic.e; t'inly 
three circuits permit free citBti<;Jl1"Of such opinions. lll The prohibi· 

" H€l'Jrln,<. <v.pra nul.e 4. at 7:15 IW.!Itimcmy of Pr..fe!!qor Tt'rranct: Sondllinwl. Sf'e auo 
nute 151 mira 

" I.. HRANIIF:I". (TTUI!R Pr.OI'I.I!·" MO"K'Y 9:! 119141 . 

.. The S4!''lien rule!! pruhlbitinr: .italion of unpuhli~h ...i (Jpinj,lOs lI.te U.\. CIK. R. tHO: 

.- ~ 
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rl .J. ne Umversity of <':hlcago Law fieview [48:57:1 

; 
G . ." tion of citation is part and parcel of the limited publication ap· 

proach, for without such rules its goals could easily be frustrated. 
r If citation were freely permitted, both litigants and judges would 

be unable to realize the potential time savings from not having u::., 
read uIlpublished opinions." In addition, the prohibition on cita­\ tion is necesslU'Y to prevent unfairness arising from the ability of 
weH-heeled litigants to monitor, store, and use unpublished opin­
ion~ more readily than other litigants. 3o 

i 

The perceptio~ in seven circuits that a noncitation rule is a 
necesMry aspect of a limited publication plan therefore seems sub­
stantialiy accurate. We have doubts, however, about the efficacy of 

I noncitation rules. The hidden problem is whether the judges and 
their staffs adhere to the rule. We have found few opinions refer­
ring t.o unpublished opinions, indicating at least facial compliance 
with the noncitation rule. Still; "some uneasiness persists, based on 
the intuition that not everyone who is aware of how cases have 
been decided will refrain from using that krowledge in later litiga­~c:......." .. :::- . tion. Our concern centers on pro Sf civil rights and habeas corpus 

... ..... t , 

........ cases. To the judges and clerks· ~..ho handle those appeals,reliance
k )n unpublished decisions-" non-precedential precedents"SI

(. -must be inevitable. The caseload is large, and there is often a 
t' previou,s decision Rquar;;!y on point that 'provides a tempting re­l 

search tool. Yet many of these C8.')es are frivolous and hence go f! 
il 
Ii 
'I 

hT C'P'. R. 14; 2D CII~.. R. 0.23: 6TH C'R. R. 11; iTH Cm. R 3S!b)(2Hi\'j; 8TH CUI R. 8pp., 9THI 

I, CIl\. R. 211,,). :-~E';th'!r the Third nor ,he Fifth Circuit addresses the citation is!lue. Only the 

I' 
~ j Tent; affirmfl:;';ely pHmiIJJ citation, 10TH CIR. R. 17(c); opposiog parti!'! must be al!'!'ve-<l 

·.. ·jlh II copy of &ny unpublished opinione th8t 11';11 be used. The Fourth Circuit permil.'1 but 
di~cOUf'l~es clta:;on, 4m CUt, R. 18(d)(ii).(iiil. 

I < I. Se.. Nur.·ne<f'dl'f'ltia/ Pr"ccdf'r:t, supra note 4. lit 1l~,87, This i~ ~pecjtlllv ttul!' 
, lZ;vtn >.he puhi:,~ Ilti"n u( "unpublishrd" opinirJ08 in unvlflcial speCialty fl'p<Jrter!' 8~d the 
': ~~c~l:lly r!·· ...!'h."..,d computer ~\'~ft'ms such e~ LEXIS, mllic iJlI1: them 'lV.liln!'le fur r .. neral \.Ise 

:f (':~4i. :';n j"" p4!'~::"dtfed. 

1 ,. Id, at ;: '7 The ahility "f c(,lJrtA to conlI,,1 cm'ulAlI0n IIf unpuhli.hpd "pinl..n~ has" 
: ~"n nf'1I11v ~:::-.inJ~h"ri by the adv~nt of com;:lutcr-a~."i~ted :".:al r"'~8rd'1, .~I!~l(,.. .:h the 

•, !.F.:-O: I::; m'·'T,...,,,, bank PUfj>Oft!'rily contains only "I'uhli.hablp." optnlOn~. see letter from., 
CUlZ I;t:ed. M-e':i Dnta Central rApr. Z5, 1951) Ion tile With The (:nll..·Frslly 01 Chml'lo Law'f 

I 
!:.'(':I'I1.'I. se\'prl!i "f the ur.publi~r.ed opinions di~cus.'!d in thl~ artide are 8,·.. ilabie on the

l ":-:.I~m~S,'p, ..... l3urril'oll -0: New 'iMk Cit~· Tranllil Auth., .'\0. 78·7516 [60:1 P.:!:.! 211) 12d 
Clr. Mer. :';'1. 1~-:); ;\IoMl'r v. Grlllin. No. 7-:':J5,1O,() 1.;.36 F.2d 844} /tith Cir. Oct. 12. !'J78); 
"niLed S.ates, VI'r8. So. -:"7,;';16:] i582 F',~c 12SIl !6th Cir..)uly 10, 19701. All of these 

I Cll>-CS 8p~!'ar in ,he Ff'derai {{rportf'r t2d), but only a. part.. of tables o( unpubl~hed opin­
iuns. Th!se "'plni::lno are 8v8ilabie onl~' to those able to pay for the sen·ice. Such limited 
circul-ttioll eXl!('!;:~blltes the problem o{ unequa.l a ...,t'!I.... 

I-
It Thf' ph:a:.e CtIm..~ from .Iudge fL:..bert Sprechl'r's te'!ltlmnny ~fOre the Hruska Com­

mi~~iun. Heon'lR;'. supra note 4. lit !\.17. 

t 
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l unpublished.S2 The result may be reliance on a substantial reseaxch 

library or "issues file" that is unavailable to the litigants.sa 


I D. A Necessary Note on Workload 

I 
The follo\...·ing sections analyze various problems associated 


with limited publication plans. Reflection upon those issues must 

include consideration of the difficulties that led the courts to adopt 

the publi.:ation plans: the increases in the volume and complexity 

of the work of the federal courts. 

Apocalyptic commentaries on the workload of the United 

States Courts of Appeals are not hard to find. S4 Their very famili­

arity may rob them of some of their impact. Examination of the 

product of the circuit courts over even a short period le.nds some 

perspective, dramatically bringing home the overload. 


J 

This study covered the yeax ending June 30, 1979. In that 

time, the eleven circuits terminated 12,419 cases following judicial 

action.3~ During that period there were 97 circuit judges.s• On aver­

age, each of those judges decided about 1.2 cases per working 

day.37 F'or each vote a participating judge must have done some 


I It S .. e leu at note 148 il1/rn for the tendency U> permit a disproportions I.e numbf'!r of 

I
opinions in !u.. h cues :,n £0 unpublish~. 


.. Hparil1/i1.'. ,~upro nolA! 4. at 53; (t~atimony of Judge Ss.rf:cherl. 


.. A ~ample of :he!e !lIArmin~ recitAtions CII1! ~ found in NLRB v. Ama!gamawd 

Clothing Workers. 4:10 f.2d £lEG (nth Cir. 19;0); HRl'SKA REPORT, supra note 18. at 5'=;; Ha­

I 
worth. Scrpenll1l! ond Summary Praudures in Ihl' Ul1l!l'd Stat~s Courts of Appea/". 1973 

WASH. U.L.Q, 257. 


t. Tl:at lil=ure is {)btained from statisticaJ data supplied by the Admjni!trativ~ Office of 

the lJniled ::Utte~ COUft.!! (!'t'pt. 24, 19801 (on iiII' ""lth The University 'Ji Chicota I.au· Rt­

vie:.·) Iher..inAfttr rited JI~ Sfotl.Hical Datal. by adding the !rotelll from lable!' 1 P (totAl


I puhli~hl'd "pinionsi end !'ill (llItel unpuhli~hed opinionp.L SI'f! l!ote 4~. inira for I'lpJllnatiun 


I 
I 

of the !{'rm "with Jun i~ll1! !Icti{)n." The llItaJ numher here d!>e!< nllt incl"d~ cnn~olidatjon". 


i.~ .. (.,-"s that han' "'nuste drr.'k,,~ ~u:nhl'~ hut ,,~!' !:ripied. ar~ued. of d"dc! ...d ... ith ut/!f:f 

('~~"~ In !In'' pr'-;"t'ri:PI< Intludinr. Ct'n~()hd8IlOnA the lUtal 15 15.i);j;1. IC(':1~,,:,(J..t, ..ns "'II· 


j mllt~,1 113 ]':.,'i"; ••i ti." '" ....1 number "r C!l.':('~ t..!rr.::inatcd. ir. IIccord wlIh AD~IIN/>TR"Tl\;: 


OFf/CF. n, TItF: (·SITY.D ~rA7f.' ('O"Ri'S. i979 ANNl1AL rtl:f'URT 0; THY. DIRECTOR 51 Ihere lOr:!· 

'.'ttr cited as A~N:':,u RHORT/.) 

.. The actual num~r of lIuthorirPci judge'hips In the lJlliUKi State! Circult,Courts ""M 

132. but :l,') jlldp.!'~h·r' were untillPci. Sf'(! A"'N!!.'.1. RYPfWT, ,upro n.. te :\:.. at 44 . 
., The 1.2 fi/Zure WP,~ CO::lputl."d 8~ fqllp~: !kca·.:~e circuit jud!(fto IV]"IllItily sit in pnn!'I~ 

of lhrt'e. in orut'r to dE't~rrr.:nE- the ·"Utl number o( j'.Jdiclal vntes cll~r to d!cide the 12.419 
~Il!es. that hl<ur~ mu.. t be multiplied h,' three: t"us there were :17,257 votE'S C8.St durinr: the 
fi!ICal yt'ar. or thO!I! \Intel!. ';;.8':< were CRSt by active cir..uit judies (the others were C8~t by 
visiting and by ~enior cir~1Jit judges. ~t'E' id. at ;'\Ol. a total of 2R,9&;, .\~~1Jming 250 w... kill~ 

days for c!I<.h of the !:I7 adive CIrcuit j·ld!:I!~. the :"tAl nl.:mber of "j1Jdi!e·uay~" in fiscaJ 1978· .' ; 
79 W8~ :!4.250 Simp!!! division thl'n Iho_ tluH the Iveragl' active ('ircuit judlle decjd~d aI· 
must L::l """es ~r d,,\', t It ~h.,uld be noted that in !" .me proc~ir.n. m<'li.lII~ 10 redu. t' or ,.,I ~ 
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reading and research." If all he read were the briefs, staff memc 
randa, and record in each case, his workdays would be full: In ae 
dition, the judge must draft opinions for publication, read th 
drafts of other judges' opinions, participate in conference, and hes 
W'guments. Each judge must try to keep current on development 
in the law, run his staff. help administer his circuit, perhaps serv 
on professional committees, and so en. 

The point of this fairly dreary exposition is that the object c 
this article is not 'to criticize the judges. Their dedication and in 
dustry is bayond question. We aim only to examine and evaluat 
one technique that judges have used to streamline their ....'orkioac 

The next three parts of the article report the empirical stud~ 
We begin with a description of the methodology used in the stud) 
We then examine the relation between publication frequency ani 
the 'content of the several puW,ication plans. Finally, we discuss th 
costs and benefits associated with limited publication: What do th 
judges gain from nonpublication? Are there any drawbacks associ 
ated with those gains? Are there ways to minimize the costs whil I, realizing most of the gains? 

II. THE STUDY: METHODOLOG'I:' 

Our assei';!;ment of the impact of the' publication plans on th 
decision-making process of the courts of appeals is based on 
study of the published and unpublished opinions of those court 
during the 1978-79 Reporting Yesr." Reviewing the material put 

grant hail. for uAmpl~. Cirt'llit jud~e! may !lct sinl[ly. This me::lns the a\~ra!!e 5t.ate-d !1M' 
ill lI"mewhl:t hia:h.l 

Averege figures. of CO'.lr~e. cCJnceaJ peaks and vBlley~ AmonI\' th~ cinultA. In the Four! 
Circuit. fur in: ~~"l!:e. 12::5 c!\."e~ 1',I're dM:idt'd !t" judicial actlf)!'l. Mulr,pliclluttn by thn 
yi'!ld~ a tnUlI cf 37118 vnt~·,- l1e-1'!C!lli that ligurl!' by 20r~ for "Ole~ CII..~t by ~el'li()r and visi 
jn~ ju~~c~ vie!d, Z~. Se""n e,~i,,~ jud7.e~ prov;lied 17S'} judl:~·ca'·. (wer the II'~urr.ed 2~ 
'''''rkin~ d~\'~. And thl!' r.',/!:!y 1.7 d~ci!lvn. per de\" i"r eAch aC!l\~ <:i:C"'.1ll juri!!" 

11'1 the lliMr:.:t n( ('01l!mhia Circuit. hy contra.-l. the r,"mh~r d '3S!'S riee·ded aitl!f jurl 
cial aCl:"" W8..' E:;9, prn..l Jr;n2 ::;;~17 t.o~~1 vote,. Thl~ rii!ure must b" r<::ci ...,ed hv ;:0.';",· 

,,'-ceunt fM the c .. rt"bUt:10 of "ojt>:" I\r."j ~en!or jud'!~~. TI,t' r('~ult I,f th~t redu-:-!:"n. Ihi; 

",'1-;"," rii"irled hy ;:']f" , tilt.,! judi1;".:h,ys 19 judre! llIt:e" :2;;/'1 WITKln~ ci8\"~' vj~ld, nenrl\ .. 

deci~jo". per judge per day. Pef'.''!ntaKCJ of votes casl by active cirCUit judli!f'~ Are fr:;lTl Id 
51. ('a'e~ dcdrleri r,er circuit ie ,<.mpuIP<! rn.m Statl$'lral flatrl ..'uprIJ nolC :l~.. T8ble~ 1 
SU. 

M S .. rof' • asee nalurftlly prt-'~nt few .. r pr..hl~m~ thAn others: man\" i'rE' frh ..b'ls. For 
cOn!u,itniiou" judl!e. however. eHn th("e present dt:'mands 011 his tilDI!. The judge wi 
wiahes to !uper.;,c e'cn minimnJly the work of the stat! attorneys and his ovon law c1er. 
mUllt ,pe~rl Hlme time on e'en the m(~t frivolous IIppeal . 

.. The R"fl·,rtinl( Year rnn from July 1. 197'1 throua:h ·June .10. 19';'~. For the ~t.atiMi 
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lished during that period wasrelntively straightforward; we used 
all appeal-dispositive documcnts-"opinions"4°-found in the Fed­
eral Reporter (2d) for that year.41 Choosing the unpublished mate­
rial involved somewhat more selectivity because the Administra­
tive Office of the United States Courts (the administrative and 
record-keeping agency of the federal judiciary) distinguishes be­
tween appeals terminated "by judicial action" and those termi­
nated "without judicial action."u We studied only the former 
group, b('cau5~ we did not ';"/ant to include consent decrees, affir­
mances or reversals by stipulation, or out-of-court settlements.'" 
Those types of dispositions present only bookkeeping problems to 
the judges, and do not require a..ay real exercise of judicial ability; 
their inclusion in the study, therefore, would obscure the nature of 
what judges in fact do. Accordingly. the total population for this 
study included all terminations that were published,4. and all un­
published terminations that ~'eTe by "judicial action. ,,- Table 1 
records the population of published and unpublished opinions used 
In the study. 

kept by the Administrllti~'e Office of the Uniud State, COUrt.ll for that perio<!. see AN'iCAL 
REPORT, supra note 35, at A·I Uo ·175. 

•• "Opinion" ill a generic term. The several circui~ refer to their ...,.itten prodllct.~ hy 
many different (snd at times incons:atent/ li!lb~·ls. lnclur.!"d in the term "opinion" fur our 
purposes art "'hili ~oml! circuita would call opinions, roemoranda. per curiam opinions. cr· 
derll. judp;rr.mt.5, and jUCllDl'llt orde:1l . 

.. A liM of "l\pp~als Terminatio,,!,;" ""!Ill furnished U5 hy th~ Admini~trative Office. All 
informfltion ,umpiluj by the Office and. in turn, all thE: in(,.rmatlon thllt Wt' u~e':l in the 
study was C'ompilt'd (rom records yept by the IOdiv;('hal circuI: C'c:.Jrt clerk! on a form 
known as ",L'-;: 3·\ Appul& Di~po8il!on-Termination FfJrm" I(or. file with Th!' (!niv!'r,<:ty of 

Chica~o 1.11;;: RpvlPu:j (hereinafter ciV!d as J.S. :>41. In ord,,~ \.0 generate the Ji.qt of puhJi~he1l 
appe81~ lcrmmatj'>ns. we I'('Jected all termina~i(Jna who-;e J.S. 34 furms cI)ntain!'d ch..ckll in 
posItion!! I, .~. or .1 in box 13 ("Opinion"). 

•• Set" Iht .J.!'i, :14 form. boxEcIl g and 10 lu-rminatl'Jn by judicial a('tionj. IInr. box!! 
(terminBti"n wi!h .... 1 jt,dlciaJ action!. 

.. Ne\·.. rlhell''I5, we found II (llir nUlLber 01 dension.! l"helec "j'Jdlcial arti",," that .... pr!'. 
in faLt ....,,:'ir.:,ery di~:ni!sp.i$ <lnd lh like . 

.. " In'al uf .r;:r; termin8WITls ,",'('fC i"Jh1ish!'d T!;lr::v·ei~h~ tnrninal"d 81>pe"l" were 
ref'Urcifd 115 "puLlishec" hut A. m::t InVfllVlnl; "!'Jd;"ud ac:'''n'' ....... ther~hr!' exciudrd th~"l 
from the '11.:Qy for r~alIon. eJ:plalr.~d in tell and oo~ &: n()l~ 41 ;i.lpr'l The-se inCUf!"I!'tRllt 
dE!'!l,gnlltior.!' probohiy "'ere the result of a rep"r~:m, e~~or. In any ('!!.!le. their !'l':lmh~r I. 
insi!:niri(,Hnt .. 

•• Thi~ pr"('edur~ diff~", from the '\dm,"i~lr8~lvE' O:fice'~ l)-Plrnl rl'c"rd·kecpinjt he!.i!.! 
in one import:mt r"'pe<:t. For m~ny purpo~e~ It' fl .• rt'~vrdlnlC rpvc~8l rall'lI on:'! ~CpArlltt' 

opinif)n ral",". the Office ooes 8.' 11# relev ..nt wt.a.i di.~o(~ltif)n populatIOn lht' ~l!'t of APP'Als 
dispositions thlll occurrl'd Riter oral hClIIinlt ur suomi.slan upon the brief,. Sf'!', e.[:•• A!'i~l'.'" 

RUORT, s'Wpra nou> 35. Table 81. for moet of the same purpo~es. ""1.' chl'se the lar!!t'r popu· 
latinn nf apr.. "llI lerrninat-t'd "hy judicial action." The citf!'ren('e bet"'!'!.'n thl' two popuia· 
tions is that many O:!!.Mt dockel-t'd in the courta of appeal! arl!' t"rminllted wi! hftul 8rl/llment 
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TABLE 1 

PUBLISHED AND UNPUBLISHED OPINIONS 

Circuit Published Unpubli!=hed Total 

D.C. 194 505 699 


First 214 147 361 


S~t'ond 359 563 922 


Third 219 691 1210 


Fourth 346 8fJIJ 1235 


Fifth 1385 978 2363 


Sixth 340 90~ 1248 


Seventh ;:125 i36 1061 


Eig"!lth 448 209 657 


Ninth 618 1238 1856 


Tenth 2""'-. 555 51)6 

Total 4G99 ";'-20 12419 


SOt~RC£; S'ct:..<LI'!l/ DC't;;. supra nou> ;).5, Tat.;es IP. W. 

or jwhm..~'<.., upon v.-ritt.en briph. Some of these neverth,,!e~s 81'(' terminl'ltinns "hy jurli( if 
action." r:xample~ are mrltiun!' for summary atfirml'lnce, lnutions for str.· ..S. Ilno m(.tions fo 
bail reaUCtl'Jn8. ,'hese rll.~es IVPICQUy in\'ol\'e Jome WTitten ar@'lJment t .. thr court: howevel 
they ar.. not repnr'..ed /Ill "9ubmitl...d upon WTitt.en bricf8" IJnlt'~!! tht: "brief' l~ th!" forr:u 
!:lrief "IJr:temp!a1ea in FED. R Apr. P. 28. Trleph..ne con\'l'rSl'ltl"" "'ith Pn\'iJ I.p"try. Re 
~"crch Anl1lyH. Adrnini&tr!lli",. Off;ce ui tht' United St.a~e9 Courts {.fui-.: :-!. 1~1'(l1. \\"! r(,9 

!1I(II·<i thftt ~ne I:Hg~r PU!lIJ: .. ~iun ("If 8P~I!.IS t·Pl7llnatt"i "by judicial (ll'll4.u" "a~ mor.· .Jr-Pt~ 
pril1te f.:r u'~r !!'Jdy tiHUI the 3maller 9~: ci 1\pp!: .. I~ t .. ~m;;l&ted "3rt~r "r;:~'''!'l~nt (' 
~ubmiqsi"n" b<!'c.ulIe the ""re; roup l".lOre r\o,,;o,;)' re~le.·Ui :.he :.)wl ca;~·!er:nlnau:l" ,',or 
oi lne jUCl:p"z 

In ~ile (f'unt' or "'It 3l·ldy. it ~.c-<:ame a,·;:arenl :hal the lOLai numb!!': ,·f ,'r:n:;>rll' incii 
rnt.ed all uf\;lur1j.hca on the ...'.5. 3-1 ~'Jrm6 complifd by the AJr.li!list:~~!\ e Q::!, e induJe, 
II few'lll.imons th.~t artt!ally "', rc nlJb!i,n~d. Th:¥ could h" the :~"Ull (:i:h~r u!"rrur- by t!: 
cm'uit 'uut! clerk in fill'r:g put the .1.5. 34 forms. or of rever"a;, of nripnal ..;':c!~!Un~ nul t 
plwli.!lh. np~ulle it .... .:18 impracticsi for us t'l veriiy indepe...,:ently that eech ,,' llll' nearl 
8000 "unpub1hhed" oj'liniJn, on tht' lillt !UPI ::!!'d by the Adm!ni:,tr&li"e Office was unrue 
Iil'hed. wp did not correct for lheA;! fac:.or,. We have f!fJ re~!lon tD belie\'e thnt eJ[ci'..::.iiJl 
th~~e "pin,or:a .....,uld significantly decreue the population size. particularly ~cl1we codin 

..­
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i ... III. RESULTS OF THE STUDY: PUBLICATION PLANS AND 


I PUBLICATION Pr:RFORMANCE 


; ~ The funda.!nentai empirical question concerning the publica­
tion plansd is whether they have any effect at all on the decision to ! publish. Do the judges actually pay attention to the plans? Fortu­

i 
~ 

nately for the analyst, both the contents of the publication plans 
and the extent to which publication is limited vary widely among i the circuits. Differences occur along several lines-the specificity ofI publication criterb.. the existence r.:el n.on of a presumption against.1 


ij publication, and the maker of the publication decision'" This sec­

~ tion examines the effect of those differences on the circuits' actual 
~ publication hehavior. Table 2, which reports the percentage of
!:.II;.., 

published and unpublished opinions in each circuit, will facilitate 
that examination. 

\... 
J 

TABLE 2I
"l PERCENTAGE OF OPINIONS PUBLI~HED 

':d, ..
Circuit Published (~ ) Unpublished (<;(,! 


~ 

-'" .,i';"*_:1 D.C. 27.8 ... 

:i First 59.3 40.i 

1 
.'; 

S"~(lnrl 33.9 61.1 ., .'Third IB.1 B1.9 

J Fourth 28.0 i2.0 

Fifth 58.6 41.4 , ~ Sixth 2i2 

Se':enth 30.6 69.4
iii 


Eighth 68.::: 31.8 

"",. 
i 
ii Ninth :\3.3 G6.i• .. 
·l r·Tenth 3! .1 6d.9

I 61.7.­
;i 
I 
; 

i 
i 

---------- ----<---- ----------" 

error ~JTt·~\lm!lhly \lCould be r!l;1uomly diAtribu:,.d, .... lth ISPl'r')IIIT.&uoly equal nu~bel"ll oi un· 
pub!!:!ht'd c,pinlOns r(><if'J "ii pubh~ht'd 81.rl puhldl~d opml"n~ code., C'_- unpubli-hed. ..i 

! 

, . 
a 
8 

-: 
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A. Specificity 

One aspect in which the plans vary widely is the specificity of 
the standards that guide the publication decision. Some plans es­
tablish criteria that can only be described ns vague. The Third Cir­
cuit, for example, prescribes publication only where "the opinion 
has precedential or institutional value."u Other circuits have spe­
cific publication criteria. The Ninth Circuit Plan, for example, pro­
vides for publicatior: of an opinion that 

• (1) Establishes, alters, modifies or clarifies a rule of law, 
or 

(2) Calls attention to a rule of law which appears to 
have been geners..l1y overlooked, or 

(3) Criticizes existing l~w, cr 
(4) Involves a legal or factual issue of unique interest or 

substantial public importance, or 
(5) Relies in whole or in part upon a reported opinion in 

the case by a d:strict court or an adrninistrath'e agency, or 
(6) Is accompanied by a separate concurring or dissent­

ing expre~sion, :lnd the author of such separate e:tpressior. 
de~ires that it be reported or ~istributed to regular 
subsc·rib~rs .•• 

•• All 0: ;he mcuits hnc limitf.'d publictotion plalls. In addition, all but one ha\'e !neal 
ml(·s ,hat a:id:~ss ~hc question. A circuit's positllJn on limited publiclltion thu!ll c~m 00 deter­
mined only b, hok::1g a.t bOlh ill! p!an and any rtlevant local rules. The followl1'll' are the 
relevant riJie:;; D.C. Cut. R. 8m; l!T Cia. R. 14; 20 CII\.. R. 0.23; 4TH Cia. R. 18; 5TH CIR. R. 
:!l: "TIl C:a. R. 11; 7TH Cill. R. 35; 8TH CIK. R. 14; !n'H CIR. R_ 21; 10TH CIR. R. Ii. In the 
SE'('(lnd. F"ourt!l. S .. ·• enth. :-.iinth. and Tenth Circuita. the puhlicnio!'l plan conl'i~t.s ~implv of 
Ill£' tut .,f thf: rul~. In the Third Circuit. th'!re is no relevant 1000al Tule. hut only i'I puhlica­
ti .. n pl"n. 1n :he .,~I-e~ ~he (.'ir("~il.a. the publicalion plan is distinct from thl' loral rtd .. r:-n the 
q. u·,ti(>n. :n "... (j c,n J:t •. Ih~ First Hnd th~ Eighth. t"e public!l!ion plan~ "pr°'l1 a~ lIf)pl!'r:cii­
,.~~ t'l the' clrtuit"'5 lU('8~ nHe! . 

.. :-:..rl· .. r. '."e a'l.Pmpttld 1~, c:a..siiy the .",bliclll.un I:!":l~ of th.: F"'utn ana ,",inn Cic· 
\u;t~ a~ "C'onser\,A~lven a"~ "iaciiral.·· rr.:qJJe('tJvel~· 1 h~se d~~s!hca~!qn~ v.~ r~ ~,.!l:~"·h8l 

B"'k .... jjrr.. i:;-.;t th~y dl~ r-.,rmlt ccn-ideation uf ~he~e factors. ":';e hyp(.'h!:'slz .. -:t that a redlcal 
plan .....(•• lid F"du(", :"wn pl.:hlication pl'rCfnl..Clli[e~ than a c')nberv8ti\'e plan. The data did 
nut ~upport that h~?'·:hp~l" ~ee L"'rlltl'd P.~bll{,lll!cn ..•uprcr n"le 4. at ~IO·14. fur an espll!o 
nlltlO!l ol :~I' : ... m' 

.. T,·!/(I' CIROfrT PtA!>! (or. filp with TI.., C 'flll pr;;;ty (If Chll"al!f') Lou' n.-, lrl< ! . 

•• flTH Cit. n. 21lbl. 



1981) Limited ~bl,catlon 

The circuits ca.n be roughly divided into two groups depending on 
the specificity of their publication criteria. ~o Table 3 displa.ys the 
circuits in that arrangement with the percentage of published and 
unpubli~hed opinions produced by each circuit. The data show lit­
tle correlat.ion between the degree of specificity of a circuit's publi­
cation criteria and its actual publication beha,·ior. The average 
publication percentage for circuits with detailed standards was 
36.5~~ while the average for circuits with vague standards was 
40.4 %. On the other hand. the data in Table 3 may give dis prop or-

I 
I 
 Circuit 


First 


Second 


Third
i 
Fifth 

t Sixth 

I, Average, 
t 

Circuitf 
i 
/ D.C. 

Fourth
1 Sen·nth 

! 
I 

I 
E:\:hth 

Ninth 

Tenth 

TABLE 3 

PUBLJCATION RELATED TO Sf'ECIFIC'IT'i OF STAI'IDAP.DS 


PUBL/CAnON IN CIRCUITS WITli VAt,!;r; SV.NOARDS 


Published (tr,,) Unpublished ric) 

59.3 40.7 

38.9 61.1 

18.1 81.9 

58.6 41.4 

27.2 72.8 

10.4 59.6 

PU8LICAnOtHN CIRCUITS WITH SPECifiC STASOARI)!' 

Published (~;,) Cnpuhlishcd (r-;) 

27.0 72.2 
28.0 72.0 

30.6 69.1 

68.2 ::Il.k 

33.~ bu.; 
111 fiB. !) 

::lG..') 

I -----_._------_. .. 
•• Th(' circuit.< with "\'a~u(''' ~t.arlCfITrl~. an~ thl! IJ'. :11"I:nt rule •. afe: l<T C!R. R. apr. R: 

I ~D rUt. H. 0.21; TIII:1lt CIP.(;'lJlT I LA'" r~ra. IAI. ;";-:-:1 'nt. It ~'! .... IXTlI (':1!Cl!IT ,'L"N p'Ifa ;: 

i 1"1l fill' • ...·i~h Titl' \..'ttH:l'r<l/ \' 0/ ChicQII(l La'/' Rel·I{'u.·). Th: ",~('ih(''' mJI'!4 aft': DI!)'TRICT Dr 

I 
eul..!·~III1" {'IRe"IT i·,.A'" poro. e (on file ,..,itt! Thf' I Tn.U·.-ro,ty of Chi,'l{:O Leu' RC't"I!Pl'): 4TH 

eiR. R IF: .. I; i'Il~ em. R. :151(')(1); 8TH CIP_ R. app. para. 4.!:'TH elK. R. 2!(h); 10TH Clil. R. 
171.11, 1,,1. 

I 
I 
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tionate effect to the publication habits of the Eighth Circuit. All 0 

the other circuits with specific standards have publication percent 
ages in t.he high 20s or low 30s, or less than half the Eighth Cir 
cuit's publication percentage of 68.21(. If the Eighth Circuit is ex 
eluded, the average percent published for the circuits with specifi. 
?tandards would be 30.2:C. and the percentage of opinions unpub 
lished would he 69.8cc.. These percentages would indicate that l 

substanti&lly greater proportion of opinions are published in cir 
cuits with V'lgue standard3. Unless and until we discover somE 
Rnomalous practice in the Eighth Circuit explaining the disparity 
however, we do not feel jilltified in excluding the circuit from OU] 

computatbf1s, At any rate, we cannot be .:LS confident as the resulu 
of Table 3 might "'''arrar.t that specificity of standards has no effec; 
on publication percentage. It may well be that vague standards en· 
hanc~ the likelihood of publication. 

B. Presumptions­
• 

Another provir,ion that might af."ect the tendency Lo publish i~ 
il prpsumpthn agei'1st publication. SQ:n~ circuits make such a pre­
~umptiorl c:xplic!t. The First Circuit Pl'ln, for inst:tnce, provides 
that 

\Vhilc we GO not pre~ently Iltte:>mpt to categorize.the crite­
ria which should determine publi~:ltion, we are confident that 
n significan!.!y ISlrg~r proportion of rases will re!'ult in unpub­
lished decisions if the court adopts a policy of self con:;cious 
scrutiny of the publish-worthiness of each disposition coupled 
with a presumption, in the absence of justification, against 
puhiica tion. U 

In other drcuits thE presumption is not explicit, but is inferrtble.lI~ 
In still other c;;cuits then.: is no pre~umpti(\n against publica.tion, 

_._-----_._-- ._---------------- ­
r')mmer.!J;t'Jr~ .e~e~lllh h~ve ta','orE'd publicatIOn "IAns .... "h ~peCHlC publi-:-"'i"n stan­

dards. The re,,5'·1'! fur tha: prAferer.~ 18 not ree!l. ~ht h0l'\' for I"""('r J'ul,;i,h ..d;no!1~)l.i)­
II'hE'rl rnt'''3. H.8! ~H:r. the commcnt.llt.c~ halle heiieved t~l!t \"Iu::ue crl!~rla ml;:hl h· an mou!­
('1.-'1'111 gUllie lind thn: prE'<:e';f;:l'lIi.1l ?pinlon& might l>1i' 10,1 thr()u£:h ml!CI.l'OIIlCI\l"," St" 
,\'un f"E'CI'<:/rnl;::i PrI'~E'd."nt••~pra n(,t.e 4. al 1177, ~,'t\' . .wpra nOl'" ·1. at 14'7. 

'., IS1 ('II~. r. IIpp.8,,,1. 

.. Th~ Fourth Circ:Jit. (or l:Ul.l".lpie: before h<tlnz its puhlkation standarcis pro,'idn 
thdt ''It.n ()plnloln shall not be publishe-d nnl~M it me~:.' nne or thl' (c,llowmr. "Ilndard~ ror 
publication," ~T'H Cm. R. 181., . 

• 
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A plausible hypothesis is that the circuits that have a pre­
sumption against pu!Jlication (explicit or implicit)51S <;I.'ould ptlblish 
less than circuit.s without such a presumption. Table 4 shows that 
circuits without presumptions against publication published 44.9% 
of their opinions. while circuits with such a presumption published 
only 32.7% of their opinions. The existence of a presumption 
against publication, then, does seem t.o aift"ct actual publication 
practice.H 

TABLE 4 

f'UBLI:ATlON Rr:LATED TO PRE~UMM10N3 AGAISST PUBl.ICATION 

CIRCUT7S WITH PRf'..:Sl·!O{PTION AG~.INST PUl!llJCATIOf'; 

Circuit 

First 

Third 
Fourth 

Sidh 

Seventh 
Ninth 

r:ircuil 

D.C'. 
Scr:f)nd 

Fifd~ 

Ej~hlh
I, Tenlh

• A·.cfrlpe 

•• 
~ 

i -----_. 

I " Si~ Clr~~liL< have a 

Published (%) 

59.3 

18.1 
28.0 

27.2 

30.15 
33.3 

32.7 

Publishe<'i (t;; ) 

27.R 
:)8.9 
58,6 

F>8.:.! 
3U 

4·Ul 

pre~urr.;:t:"1" a;;ninst J'I'lb!icllt'·, 

Cnpublisr.ed (<;( ) 

40.7 

81.9 

7:::.0 

72.8 

69.4 

66.i 

67.3 

,t:npuh!!!loed (r; \ 

72.2 

61.1 

41.4 

;;US 

68.::! 

55.1 

S,... l~T ('I" R. a;'lJ. Billl !"t· 
p!iell); Tulltn ('IItt'l!IT PI.AN paras, 1. '2 I"'itn r(',;:atd to rver r'!riam opin:')ns, I)ul nul .... ;'M

i r"):~rd to ~Ir.ned (1l'lfli ....n~'; ·jTII CUl It ISla) timplir.iO; S,XTH CIII"I.'I' PLAN pat/J. 2 (el' 

nliCI(I; iTil elfi. R. ~."tal (up!icitl: 9T1I elR. R. 21(51. ,b) (i~p';dt). 
•• The~e IItt. of ('lturse. othcT p'l&8irl!' npI4n~';o,,! for Ill"'!!!' '·llrIBtion!. It ~hould 1..1' 

nOl.ed that In generlll I he CltCU,U. With pr"-,,,mpttons .... ainst publi!..8tlOn afl': Jatll"r than thf'..j 
cir~',ljL~ wil hout !'\.:ch presumption-, 1~::1."e th.. liiUTelI in laule ! ~upra.) The sizt' of the cir· 
cuit and th- .:Iu'llT'panyinll: 4a!nini~~ratlv~ butdl!na may ha .. e 11:1 ~flect I)!'! th'! judl(l':3' l.en· 
denC'y to pulllis!: Snmf' doubt ill ,'ut on thil! propo,oiti<-n Iw ~hf' hi;;:h p'j"'licallbn pt'r,.enr..;:\'I... 

http:timplir.iO
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3. Who. Makes the Decision. Frequency of publication also 
might be affected by who makes the publication decision. Some 
circuits tequire a . majority decision to publish;"1 while others per­
mit a single judge to require publication.&· It is plausible that cir­
cuits that permit a positive publication dedsion_ by a sing12 judge 
would publish a higher percentage of t':teir opinions than circuits 
that require a majority. Table 5 provides only mild SUPi-lOrt for 

TABLE 5 
Pl'BLICATION RELATED TO DECISiON TO PUBL'lSH 

CUlCUITS THAT REQUIRE A M.vORIT"" 'OR A DECl'>ION TO PUBLISH 

Circuit Published (c;.) Unpublished ("C) 

First 59.3 40.7 

Third 18.1 81.9 

Seventh 69.4. -Sr!.5 

Ninth 33.3 60.7 

Tenth 31.1 68.9 

~4.5 6·0:..5 

CIRCUITS THAT P!Rt.4IT It DECISION TO Pt'R!.ISH BY A SINf;L! .IUOIiE 

\ Circuit Puh!ished (C;C) Unpublished {:;,} 

D.C. 27.8 72.2 

Second 38.9 61.1 
Fourth 28.0 72.0 
Fifth· 58.6 41.4 

Sixth 27.2 72.8 
Eil!hth 68.2 31.8 

A\'eragt' 41.4 5~.6 

• .\lth(\u~h !,nl llll.. R 2: dV"M n(lt e,plirlllv 3<iriro'·' t"" i.~••Jt'. it ha.~ ht'en CIH1"'''1 ..d all 
req'Jiril Z a unanim.·\!S ':CCI~!Qr. not \J, l'u!,il!h. 'if' .. 1'LHI:I v. Amahmmdteu Clolinn!: ',";urli­
en!. 4:111 r ~d %C. 9-;2 fr,\n Cir. 19,01 

that tne tarlte~t circuit, the Fi~~!l, diaplayB. Becllu!!t' the Fift!) ("ic('u!t i!! al~o the "nl~ nne Ilf 
th: ti: IlIr~~l circmtJI ""Ilholot II pre~"mr~ion ~r!lin~t rm';licalion. iUl high pul-!i~lItion per­
certlll(e 5e'em~ to Ruppor' the c,,"clu~lIm in tnt' t~:rL- ... SU UT CI!'!. R. apl'. Blh'141; TH!"!D CIK('IIIT P:'AN paras. 1.2;'TH CIR. R. 3S(d)(1); 
9TH Clli.. R. ::lId); HIm Cllt. R. l'l(e) . 

.. ::;,,, DIS'nuCT 0' COLUI.40lA CIRr.UIT PLAN: 4TH Cllt. H. 18/b) (author or majorIty de· 

-




t 
that hypothesis. The one-vote circuits publish an average of 41.4 %i of their opinions, while majority-vote circuits publish 34.5 %. It is 
difficult to assume any sort of causal connection from such a smallr• differential. 1'7 

I 
IV. RESULTS OF THE STUDY: AN EMPIRICAL ASSESSMENT OF COSTS 

AND BENEFITS 

A. Benefits 

I 
I The major impel-J.s for the limited publication movement has 

been the dramatically increusi:lg caseload of the circ'.lit courts. 

I 
Limited publicaticn can help the judges to de'al with the glut, it is 
argued, becan~~ a.'1 unpublished opinion takes much !ess judicial 
time and effort to prepare t.han 8. published opinion.1lIl If nonpubli­
cation does result in significant savings. those savings should be 
rt!vealed in two ways: swifter justice and increased -judicial_ 

I 
productivity. . . 

1. Swifter Justice. If justice delayed is justice denied. then 
swifter justice ob.... iously is an ir::port;ant goal, At the ap;>ellate 
level. the speed of justice ca.'1 be measured by the number of daY3 
bet.ween the time at which the record was complete and the date of 

tides); SIXTH ClltCt'lT PI.AN parll. 2; STI! CIR. R app. pllTII. 3. s~~ olso :!D Cllt. R. 0.23 (re­
Quiring a unanimou, decillwn not to puhlish)' 

.. There are two olh~r relat~d i,,;;uetl. First. (our cirC\li • .\I permit a judlZe ...:ho wri~ I 

separate opinion to pun!:!h eve... ii " pane! l!lAj·Jrity votes noL tG. DIHlI.lC.:-r 0' COLUMrllA 
~ 

CIRCUIT PLAN. 7TH elR. R. 351d)(21 (rermit~jn~. hut :-d':isinlt again,: ouch publication); !!TII 

. elR. n. "pp. para. 3: 9TH r.IIL R. 21( ... )(6). ThOOll' fnur r.ircuits pubiish slilZhtly more fre. 
quently tnan do lhCl other "even t40";, to 37.3~. rolI!put~ frum the petn!ntllll!!8 in Tabie 2 
,,,,{,ru/. Becr.u~e of tl'-~ extC!!'lXle ~carcity of !JTlpublillhed s.epat!!U! opirllons. ,"!t' ten at note 
131 inlrn. it ill not wrprising that tiles/.' provl!lit)!:l! have no !i;:-nificant elTeet on pl.lhlieation 
perct'ntagell. TI~ey may oe useful. howc..-er. ~eau.'\fI they h~lp enlleTt' allainst arbitTarines- on 
the paft of s nUii'lTi ly , 

!;el-ond. hliO drcUl!.' ,,-iii er.tl!'rtain r-qu...!t. hy r)(,l"8on~ f)!l:.sid~ thE! fllUft ior public:l1.wn 

i Qi ceftain d ...{:j5i'-'n~_ ';TII CIP.. It :::::'!dl(3). :-til CUl. It :n·o. Thi~, f..v1. IS a ul'eful runc"pt.

I A!thcu;;h "'l' have 8upr:"'!t>d pr..viOlI1!Y tho.t tht" practice rnav is"nr i:-:stitutlOnal litl,ants. 


Non.·Prccl'dcntwl p,,,, .'d!:n!. Jupra "0:" ~. Pot ! 1711.79. that m8~ nN be the ce·~. in the 

Seventh CifCUlt, 21 re'~ut'sUl for puhlintl: ,n if"Ill uulAiuer~ ",ere- r~"t'iH'J hy thE' Se~'enLh
I 

I 
Circt!IL Tile Court honure-a most of the feque.. l·,. which ceme f.om 8 di!p::u-ate iZTOUp. utter 
to 8uti;,)fa from Tl-.:-m::l!!! Struhve. Clerk (Da. 7. 19301 (on 51'! :a.-ilh Thf' (';n.iut'rsity of Chi· 
cago Lall! f("t'l I'UI I. The Ninth Circuit hila a v8rIlw..i ..n a'ltnoflzinlt ~talf ts,,' c1erlr..s t.Q fhulI!­
mend the pllblie&.tion nf l'ppropri::te deci&i..I'!~.' Hdlmun. CC.'1trol Sta:llf!. Appel/ou Courts: 

I 
The E:r pt'rtf!flCe 0/ ~he f;if'th CirnJlt. f;8 C.'J.I'_ L. Rx\. 9:\7, 9 :9-:iO (1930). This practice 
ap~8n, to I"ad tG " minir.:\L.1 incr~8~e in publication rateR. if any. Th.. (900 circuita allowing 
it publish 32.5", of thl'ir "pmion". "'nile the othu nine publilh 39.7": . 

•• ST"''''i.lA~:l!. Sl' pro note 17, at 5. 

t 
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the final judgment-turn-around time. for short. Table 6 suggests 
that nonpublic.ation promotes swifter justi,ce. As the table shows. 
turn-around tim(' is considerably shorter if an opinion is not pub­
lished. One out of every five unpublished opinions took no longer 
than three months to resolve. for example, but only one out of 
every thirty-three published cases was decided that quickly. Al­
most half of the unpublished opinions had a tum-around time of 
half a year or less; the camparabIe figure for published opinions 
was one-fifth. 

TABLE 6 

TIME POR D;;;CI!'lON 

Turn-Around Published ('C) l'npublished ('"C)
Time (Days)­

0-10 0.::: 3.8 
11·30 . 0.4 3.0 
31-60 1.0 6.4 

61·!10 2.2 7.4 

91·~20 3.e 7,8 

:21·150 6.0 10..0 
151·180 6.9 9.9 
181·360 36.-:- 31.1 
36(; or more 42.6 20.7 

SO!:!!!':F.: Compilt>d fr,.m d3L& on 11.48; C8"'e! disposed of during the 1:';;;·19i9 r. ..portint: 
Yellr fnr which data 70iere 8v8il~ble. Statistical Data. supra nole 35. Ta!..les 61'. SL·. 

• Mea~ured by tht> in~"rvlll between the day the record \';/1" c(,mplete and thp dall' .)( final 
judltMl!nt. . 

Although I.here can bl?- no doubt thflt cases culminatlng jp ' . .In­

published opinions are r(-:;olvcd lTIClre qtlickly, it is impt.J;:;<:ihif> to 
dE-t~rmi:1e how milch of that saving can he :1ttrib:.Jl.ed ~n limited 
i-.uclicatiun. :-"h.:c,h m~y he because ur..published litigation is easier 
to d(:cide. B:/ definiticn, it conwins nothiu/l that require~ the crea· 
tior\ oT preced~nt. Wheth~r publish<:!d or not. it ran be di::.posed oi 
without the extrA work nceded to justif:; the> crf'stion and explain 
the applicaLic!'] of p~w hw. 

Neverthe!-ees. !illy!)n€' who re'1ds even a small number of un­
published upinions mllst conclude, given their brevity aI"d ir.for­
maHt.y, that con!!iderabl(> eF.~Jt has been spnred in ;their prepara­

http:1ttrib:.Jl.ed
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tion. Of course, one can then ask whether too much effort was 

spared. That is. does the quality of decision making suffer wh.en 

the judges determine that an opinion need not be published and 

therefore that only a truncated opinion need be written? Before 

asking that question. however, the relation between publication 

and productivity must be examined. 


2. Increased Productivity, If ':a"ing time and judicial effort 

in order to improve the courts' Ilhility to handle a heavlE'r caseload 

is the major goal of limited publication, the practice FE:'sumably 

should increase judicial prodllctivity,59 It is easier to determine 

whether this is so if we limit ourselves to an investigation of the 

correlation between each circuit's use of limited publication and its 

relative judicial productivity. In other words. do the circuits that 

publish a comparatively small portion of their opinions have a 

comparatively guod record of productivity?4n Before that question 

can be addressed. the co~cept of productivity must be defined. . 


. Ty"pically, juciicial productivity i3 measured in terms of dispo­, 	 .' .... .... 
' sitions per authorized judgeship.1I .That technique it; unsatisfactoryI 

I 

f 	 for two reaSO:1S. First. measuring productivity by authorized, but 

unfilled. judgeships dou; not produce very instructive cumparisons.


t This is particularly true given (lur data. because authorized judge­
i ships were increast'c from 9i t.o 132 Juring the study year. lIZ Be­I , 	 cause none of the new judgeships was filled during the study year, 

.. Of ('(Jur~", it i~ en~irrh' possible thllt limi:"d pUhl:~8! H'ln sn\ e.' 111r!' hut that t he ''l~'. 


inE~ on ""I re~ult in in~r!,I\~{'d productivity. For exampie, iil~l"arl flf bClnlo.' ~pent 11\ ",ritln!: 

mure dE-ri,","~. the ext:!! time rould be invo:!sv..j in fa!o>hiuninl: b. tll't·craftE-d "piniun~. (I' In 


more th'Ju/:ht on the m .. 't difficult (8~~" on the court'~ -inckrt. 

'. Whelher ther.. '. HIW reiAtion L~twt'en ~ham:~!1 in n ,'f,'"it', lim;'Ali'.n IIr p'Jolic8tion 


from !'~" til VI'ilr and i:1Cre8~(,s o~ deCrI'A!\~,; In pr"du.;:tlnty j" ..\ rllur,.e, also relE'\'~nt \n 


o'!':ermtnllll: limllPrj !,ul,liclIl i(l:1·~ lml,lle\ ,10 pr'''iul li\'tly. TIlH! qur,t ,··n I~ l'l'yund I hI' sU'lle 


t,C our ct1fd~' ht"c'/u,,,,,,, """',,. ~B\"" dAtA r!"fl!f! fll! t.r.t rtrCHa.' hut! .t doh· (Info' h~Ulj \·p1tr. In (II hpr

i word~ ..... t" hJ:lvJoo 'nV(lc;f12111(P-j :.ht! r'{'!'"!"lnl.a~ 4L'~ :>liun. hut not rht, 't"'rtl~'ai un(" Ho(h rnpthnd.,I 

of ;il.~4;: r: ;"n· l1ur"'tl(~tJ ~.~. :·r·_·(~,.a,." Dp"i( ~ H/.!frrHt~ fj( :.hc 1·IH\"pr.. ·.~v o( \"errniJ"f In !If) 


unru!~!:"'~~d art!!·;t~. D. H,",rfr.!an, \. ..\;:".r'J!<~\,.ntljj.~ of Fcdt'rul App·.'ilatf~ l'nur! ()plnlor.~ 12
f 

I 
1:(1':"0(1":" til<- ..... i:h Tit" ('-::, ···Sl!·: Q/ rr.IC'Ik!'! 1.,111' ':.;."./ •. " i. I·r"! ••· ... , H. Uman·, In,.:ru('· 

li\.·", V\:::~ di;:t'r:-. fron, V'jf'}! :n t"-"tJ otr.~.'r r~"pact..:., R:"I weiL '1, fi. dl':"t("rr""!:ntl1~ pub;"~l:un.! 


no"puhit(,8 f lOn tRI ..... n~ u~!'d a populatIon of "L~"t·, oe('idl'u u~lt'r Hr~Ulnenl ur s'.IhmI5· 

!ttun¥." Fnr r... ·1 ..tHt~ ("1\'/~n 10 ntlttl 45 $' prn. 0':1 ~~t t\.'~puln!IHn i~ tht"' i>.i.rJ!~r ~!""IIP of "nt~~s 


uecid~ ""In jt:dtr'l1l 8('1;·,0.'· I'~i Il,· .!:·.;-d "uj~p"~'twa, ,,"r hlllhorlzcd ;!lcl:e~hifJ" all a mea· 

SUfI' "~I IJrnJlIct:vlIy. For relt"""~ gl\t'n Ir. tex! I\~ nntea til I);; IlIi-,: "'C ha"" 'J~ed "cllrrectl'd 

I di~I)f);'lll')n~ p.,r JU</j,:(," h~ the mea.'url' 

.J .,,~. I! 1, AJ<,"tt., ft',PORT, ~upra note :15, il~ 4:•. 

.. ld 	at 44.~ 

i 
i 
to 
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using tht" traditional measure could skew the results significantly. 
Accordingly, we chose ·to evalua.te productivity by using the num­
be~ of active circuit judges instead of the number of authorized 
judgeships. A second difficulty with the standard measure of pro­
d1Jctivity is that the circuits use visiting and senior circuit judges 
to deciue cases." That practice tends to skew productivity compar­
isons hecau!:e the se\'eral circuits use visitin;; and senior jucges to 
varying extents. Furthermore, if not compensated for. it would 
make total dispositions per active judgeship an inflated measure of 
producth·ity. We, have corrected for these difficulties by sub­
tractir.g from e circuit's total number of dispositions the share at­
t;ibutable to visiting and senior judges. Combining these two'inno­
vations. we measure productivity not by dispositions per 
authorized judgeship, put by dispositions per active circuit judge" 
corrected for the participation offfenior and visiting judges: "cor­
rected dispositions per judge." for short. 

We no" return to the central ques!ion: Is productivity posi­
tively correlated with non publication? The first column of Tahle 7 
lists the circuits in order of productivity, from most corrected dis­
positions pf'r judge to least. The ~~cond lists each circuit's cor­
rected dispositions per judge. The third column gives the percent­
age of each circuit's total opinion production that w~s not 
publi::.hed.Columns two and three show a positive correlution8.4 of 
0.097. indicating that there is scant tendency for circuits that pub­
lish less to produce more. 

Our data th'..ls provide no support for the hypothesis that lim­
ited publication enhl'\nces product.ivity.811 It must be Lome in m!nd, 
how~'I.'er. that limiting publication is only one of a host of variables 
\:.hat may affect productivity. The- 10\-; productivity figures fnr the 
Distri(:t of CO!lar-bia Circuit aud the Second Circuit. for eXnmple. 
mi\!ht '/.'f'11 Lf' 8ltriry'ltablc more tu the great variety nnd comp!~.'I­
ity of the regulato..y arl'.! c()mmcrci~l appeals th::J.t those t;ourte 
must decide ~han to tll':ir publiration bbits. Ot~er variables in-

II IcJ Ii! :.O..'il. 
,", A~corrda!!!>n i· a re;-t.'rt f)f tho (,flim:'IJ"n('e "f !Wl.l rh!!'nfllll!'na: I and v A 1'0'"" I':e 

cNrelati"n ccrtnt.:i(,l!' indlc8t~' tt::lt the vl!lue of the .x \"i\TIabl~ inc,,'usf'>; in rrap,:.rti",; to 
the "ah!~ 01 thO! Y \'!riaolf'. The "'1rr .. lation cot:U;ci"nl..s dl~cu~~e\1 in t!,;~ artH::le ""fOre cm!]­
pUled ·.. ·ilh the S~'i'l!r!llan Rno furmub: !'i!!nifkal're .... a~ t ..~tl··t with H.::mdurd. ~1"':lific!lt1ce 
table!'t. S('(' ~l'nl'fall~ D. HAI'tNET'T f&.J Mt:lIJ'w" INTF."llUCTCIlY STUI" neAl. A!'iAJ.n,lll ch. 12 
I:.:d to. 19Y') . 

.. Prort'!I!Ior Hoffman', study 11.1'0 (..und ~~~en!;al1)1 ne Tt'lntionllhip;betwcen nonpui:-li­
catIon And producti-..ity, Sf'f' D. Hdfman. j'.jp!"a no~f' 60, (,t 11·::6: 
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elude the pcrcentflge of cases that are argued orally,ee the extent toI 
I which central staff is used to prepare opinions, and the geographi­
! cal size of the circuit.87 Absent the ability to control or even quan­
I tify some of those variables. it is impossible to be certain of the 
! effect of limited publication on productivity. 
I 
j 

I Circuit 

I 
I 
i 
i 	 FOlJrth 

! 	 Fifth 

Sixth 

Third 

Se\ nth 

Tenth 

First 

Ninth 

Second" 

Eip,hth 

D.C. 

• Cakullil!'il fwm 

TABLE 7 

PRODUCTIVITY AND PUBLII,o.T10N 

Productivity 

(Corrected Dispositions 


pflr Ju~ge)· 


140.9 

138.6 

113.2 

108.4 

106.4 

lOlA 

99.2 

84.7 

7£:.0 

72.0 

'61.6 

di!;r>I)~ition' p.-r ,irC"!II in T !\t.lf' 1 .\",(c-a; 

Cnpuhli~hed Opinions 
("'c) 

72.0 

41.4 

72.8 

81.9 

69,4 

68.9 

40.7 

416.7 

3L8 

par!iLipat,..n fly "'!Iinr IIlId 
vi~iting jur!~f'S in ANI'H:AL RF.I'(J"" . .~U,"rtI 11"'" :\.">. at "I; lind r.·JmL... r of lid''.'.. (,j!('lIIt juu£:I'S 

in id. at 4.·•. 

h B!!'c8use only ~he Second CirC'uit i~~ue~ an al'r.~crUlhl~ ,,"mllf'r (,{ lila, "pIIlIlln_. iL!. tOlal 

di,p..~ilICllls trfom Tl:lbl .. I w":,. jnnea~t·d bv !(l." "r,,1 ,'pini'}n~ ('a!culllll'ri hy thl' Ituthor~ 
from dnlo 5111Ip!il!d hv the Acimini'trltli,·{' (lth,to .. , Ihl' Ln:t ...d ~!~tt-~ (".art... 

Orli IIII:unlf'nl lnk... tuTtl'.,.,f r"ur~f' !:ll1(lritllon. rl ca;; h~" h":l!ellf'c;' ;'1 thl' rJ",t'I· 
b~t' pr()('t·..... b(lt ll\lSe II ,""f,ur! ('fJf·tlHUj~ lay t ru·.htalllnf prll\ f,!iurt::'~ . :!:!1UI!l 0,'('1(1'1 UIt'!',.. l'nsf'~ 
than it ,·80 h('tll. ane there aT" "h'fti<:1I1 lir\llt"t:.• n~ .. r," hf' 11·"nl ... r "i Cli~'·~ It ,·,111 h.. ltr. S. ,. 
P. (',4I\RlN(;TON. 1) M';A()I)R & \:. ItU"Ii:NI!!':R(;, .,,,p,,, nn'h I. a'. !~ ~"m" "",,,rl.' hove r'" 
ported dranllulC' in('fCIl~f'" In OU:Pllt lifter e~tnhli,hilll! II .~ ... (;·rn or <".utaH(>d "'!II Itrj;uml'nl. 
SN! HlI1h v. :--"lIthrrn I'a~. ('0.• 417 F.:!J r,:.!I; (!',In (·ir. 1'11'\'" 

•• Geognlphy plnys an inmmum t rol4' ill relaliH" judiuAI pf,.Juctiv,I\·. TTl,,"" lim! IS 
mUch r,rf''''!'r in ,omp circ.:its than in othf"r!l. 
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B. Costs oC Limited Publication 

.The sections that follow e::;.amine the costs of limited publica­
tion. Two of those costs, suppression of precedent and diminished 
quaiity, accompany the benefits of swifter justice and savings of 
judicial effort. A third is the disparate impact of nonpublication, 
leading to the concern that some classes of litigants may be denied 
e~ual access to the courts. A final cost is syst~mic: the ultimate 
effect of limited publication is to transform the cocrts of appeals 
into certiorari courts in some instances. 

1. Opinion Quality. Anyone who has read a large number of 
unpUblished opinions must conclude that they are, as a group, far 
inferior in .Gual.ity t.o the opini(;ns found in the Federal Reporter. 
Although j.udgmen!.s about quality are largely subjecth'e, some 
quantification of the differen.ces between published and unpub­
lished opinions is possible. 

a. Length. Proponents of ~imited publication argue that time' 
can be saved in the preparation of opinions that will not be pub­
lished because they np.ed not centain complete recitations of the 
fact~ or ('xhausti..-e di~:'..:ssions of the rele\'ant legal principles.su 

Hence, unpublished opinions should be considerably ,.horter than 
their pl!bli"lhed counterparts.a. This is cO!,)firmed by Tables 8 and 
9. In ':?\'ery circuit, more than 55 % of all unpublished opinions 

... s,.~ STA~D"Rns, supra note 17, at ,s. 
•• F<lr fltJ\ j,.Ul' re!l5vns ...... e .".:;~! u"able Lv perfprm e\''lll1!\tions nn t:.t: If'tal of nfOurly 

!.'Ill)) unpublish':G opi",,,n! pma,.,=p.d during the lbpurting Year. u(! text an'.i nott's at nott's 
42·41: supra. AlcordinGI~·. ·;l.e chv~~ a stratIfied sample l'( about 10", of the unp-ulili!lhed 
..pir.j'm~ for thp: p:JrtifJn of !.ht' ~ludy; the p(>puilltion o( Ihlll sample is ~(,own in Table A. 

The .1",plt' wa" "strati[u!".:f· in Ihis ~t'n'lt': I'm etu::h teImin3tiun repurter.l by the Admin· 
i8t~Stiw' Of1'c~ there is al~o ! "~fethHd of Diepo'litinn" reponed. It call be IU ':IIT:~:~n 
vp'nl(>n. 121 m~m"r.'ndUr:l defi~i(m. (~l decided from tht' bl"nch. 14 \ hv ('"urt ,,~der withrout 
(Irln~u". (5) ",' r(j:l!-o'~nt. (Ir U;J oth~r, S!'''' .J.S. :11, hh:'" !2. \\.~ ~trb:!fir'l·l.i"" ~I\nlpl ... hy (':v'~r· 
l"lt (hAL Iht' 10'; .,J t~" til:';! 1>'.',."la1i(;u i: .. iurlE'rl l(l"; ,.( ~lo(' CU~,!5 t.!·.dd{·~ tn "!!'.·h f'lf 
I.1e!h"d~ L ::!. ~ .•'!1fi I' W~ ,he! dt· l--"ca'!"e we N.j.",·".! th~! lh.. r", nll,;:hl ~," d!!'..r~nc"J in 
quailt:. t3!!1!'<l 'In m~~h,,(:i uf di~p'J'!itlvn" We' elimill.:itd cases af'l'I <1 Nj 0,: m!'lh·-j~ , anti I) 

bt'ta\l~e the,' rlid nu' r!!'''JJt In ·.. ·:tu .. n cll.St'·di~p''''lll':~ orrill'r!' r"~lji:lnl! f:um JUdl(ldl actlOll, 
.lOd hl.'nc/' could not ;,,: 1<' ~iulltl:-": for 4'Jlllitj or rnpl\~ured r..r :~m.,th. 

Our Mmpie WDS 1'1,,: e18ctiy If)r;. iL ,·oti ..d f~ .. ru ,·jrcUI' to circuit fur tbAt" rea!'on!. 
Fir-t l th'i- !elec~i'}n~ '''!l're LOII.if! I--;,m a pr'!hrmnar\ list of ternllll ... tWtlS -re..liy d~ht nurn· 
b<ro-pro par,,<1 (or liS U) the: /,dmln'"tr .. !iv/' Oftin,. :-:,.t n'ery clo(;kel nU:1"h'!'r r('l.:e'er.t~ :In 
,.pimfln; !JeCIlU!lt' ., :.le ca.'\e~ Ille CJ::'OlijIlLcd rur c'J(umf'nl I'I omnion. .'il'\. :11; doc!:"t num· 
~n may produ.:~ 1'1'11\1 Ollt! ',pi:>i,,". H~:r<.e. our urigll!l\i IEllcft:on Ilr 10', of d(,cKet nu;:.!:!!!"!! 
actually prooul'eO /I :./ullple d opinIOns that typicllll~' 1II1t'" do".. ' to 12', o( the wtcl o;,ir.ion 
pcpulatiun. Se-c...nd. 5C:"!lEl of tnt' opin!'JnI t.lu:t we reQue~ted (rom the circuit court c!"rks 
wt'rt' ne,'er ~el:! Thtrt!. !-Orne opmi"lIs ,)rigina!ly listed a.. unpublililhtd ~ere lat4!r publi:'h~. 

http:principles.su


TABLE 8 


LENGTH or UNPUBLISHED OPISIONS 


CirC\lit Below 50·99 100·299 300-499 500· 
50 Words Words Words Words Words 

(%) (%) (%) (l'C. ) (%) 

D.C. 4S.2 28.6 16;7 7.2 2.4 

First 2S.0 12.S 43.8 16.3 12.6 

Second 4S.4 20.4 23.4 7.8 3.2 

Third 70.3 19.4 S.6 1.1 3.3 

Fourth 42.9 15.6 21.5 9.6 10.8 

Fifth 62.S 7.0 17.. 2 :t.l 4.0 

Sixth 6.0 22.6 61.9 8,4 1.2 

Seventh 7.6 IS.1 37.6 11.3 29;.0 

Eighth 15.8 21.0 31.6 10.6 21.1 

Wnth 43.2 9.1 UW 14.4 lS.4 

'Tenth 13.0 22.3 20.4 11.2 32.4 

50\;1\('1::: St~t<tified sample of the 77Z') unpublished opinions i:'l Stati.• ticai Data. supra !'lOU! 

35, Tabl!' 5U. Spr Table A and note 59 supra. 

NOTI!:: Figures for ench circuit may n'lt add Itp II) 100':: b~cau~ of roundln~. 

(footnote 69 continued) 

TABLE A 

SAuru POP':UTION 

Circuit Numbtor uf Unpuhli"r.ed PercentagE' of Total 
Opininnl AlIsJ~~ L':1publi~hed IJi~po~it:unl 

[) ('. ~I 12.1 

First 17 li.1; 

S'!conci I: 12.£ 

Thira 123 12.-1 

F'(J\Joth 9:.! 10.:] 

Fli!h Hll 10.:> 

Silth 96 10.6 

I 
5c\'(:nth 92 12.5 

Eii;h~h 2:; 12.0 

Ninlh 146 11.8 

Tenth €7 12.1 

i Total 891 

http:Unpuhli"r.ed
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TABLE 9 

LESCTH 0' PUBLISHED OPINIONS 

Circuit Below 500-999 1000·2999 3000·4999 5000· 
500 Words Words Words ''''ords Words 

('( ) (%) ('( ) (~ j (t;';. ) 

D.C. 3.3 1:).0 50.0 15.0 1S.7 

First .,­_.1 2S.0 52.1 15.1 4.2 

S{'cond 11.1 12.4 51.7 18.0 6.7 

Third 4_~ 14.9 50.0 17.6 13.6 

Fourth 23.4 29.9 33.8 9.1 3.9 

Fifth 18.8 24.2 43.6 7.3 6.0 

Sixth 30.1 lS.4 39.S 11.0 2.7 

Se\'enth 4.5 11.4 73.9 4.5 5.7 

EiJ!hth ifi.8 29.8 48.1 ·L6 0.8 

Ninth ­ 18.5 24.6 44.7 10.S 1.8 

Tenth 3.2 28.1 61.0 7.9 0.0 

SOIReE Cakulated from 0..11 opinion! leper-ted in volllmt'll SgS·600 of Federal Rep",-Ier (2d}. 
Tho!E' _il voiuml!s co:,!.aine:d 8ublll.llntial num"bl'''! of opinions Crom the 'ulvey year. 

;r-.;<1TP;- ;'·j~vre~ for each cit,'lit ClIY net add up It} l00~c because of rou!ldiog. 

were shorter than 300 ·,t,;ords. In six circuits, more than 40r;, of the 
unpublishf:-d opinions were shorter than 100 words. Published 
opinions, by CO!ltra~t, are considerably longer. In nine of the eleven 
circuits more than SO ~(I of all published opinions exceeded 500 
wo{'Js. In all eIevf:'!"! circuits, the lElrgest group of published opin' 
ions was the group be"ween 1000 and 3000 words. If v:e c:::.n !'iafely 
1l::5t;~lH? tbt a relatively long opinion takes more timc' to prE'parp 
tha.r: :1 re!urivd:-- sho.t one, the claim that limited publication !>uves 
time is ju.c.ti5ed. 70 

lJ, ,\flntm ...UTl .<tandards. Not only are unpubli~hcd opinions 
short!>!', they are eo short that they raise serious questions concern· 

---'--_.- ------ --------------­
'. If limi, ..d publi,ation in fact ,;1\Ve~ time. but j,' not correlatPd with innl'liJ'I'Q pro-jue· 

th'It\'....... '-I'l:' and noll'S 1't I!(\t-ell 64·65 Jll.I.pra. we ore I~ft with two alLl'rnGt.e hypl.!thc~t's: ()I 
thtl' ;url!,1.'5 dn n~t tran"ate th~ time .ave.:l mw extra disposition,., see note 59 sup'"; Qr 12) 
~htl' ,'thtl'f vlIrlat.I,,! that a:re<:t productivity. is''f! test Ilnd nol.etl lit note~ 66·67 .tupra• .:-("metal 
th.. ,,!feet of limited pubiiution_ 

http:ju.c.ti5ed.70
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ing the exercise of judicial responsibility. Does an opinion shorter 
than fifty words, often only a sentence or two. satisfy the court's 
institutional obligation? 

To l';nswer that. question one must first consider the essentja! 
characteristics of the judicial opinion. At rock bottom. it· must a.;.~­
nounce the result to the parties and explain to them the court's 
rPasoning.'71 It should :uso explain the result to a higher court and 
thus facilitate review.1:1 A final purpose is to "provide the stuff c..· 
the law":1J rules of law, interpretations of statut~s t:!nd constitu­
tions, and declarations of public policy, Because the opinion publi­
cation plans clearly indicate that unpublished opinions are not 
desi;;ned to accomplish the "lllwmaking" function, the present in­
quiry can be limited to whether unpublished opinions perform the 
first two functions satisfactorily. 

A substantial consensus exists concerning the minimum stan­
dards that an opinion must meet if it is to perform those two func­
tions adequately, One formulation state~ that even a memoran lum 
decision must contain at least three elements: (1) the identity of 
the case decided; (2) the ultimate -disposition; and (3) the reasons 
for the result. In addil.ion, it is often desirable that the issues be 
stated ex:plicity,~' How well these standards were met by our sam­
ple is shown in Table 10.'71'1 

.. Se(' ST,u.ft\itD,., !upra r,ote Ii. at 2. 

TO'1<1 at 2·:1, 

TO The phfl.se is fror.l Leila!. Sourr: ... of .Jud{:c-Made Lou'. 24 O.-LA. i... RE"o·. 319 119711. 

f4 P. CARRINGTON. D. ~1EADOR &: M. R(l~E~l)ERG, supra not~ 3, at 34. In AddItion, the 


Am~ril"an Bar A~l!ociatj'Jn recommends that 
lelvf'r~ decilliun sn""id be supported, at minim'.Jm, hy II cit"tion of the authtmty or 
stllt~ menl of "rounds upon which it is h/l.!,ed. Wh::n th~ lowe: court decision was b!:~l!d 
',n & Wrl:tcn "pinj"n lhst ",deqna1t'lv nprf'f.~.!!!1 tht- sppellel.. C"'ulrt's view of the law, 
the re\"il!wlru~ C!lurt ~hf>uld in.:orr"ratc thsl opini"n fir ~"eh ,,"rt;rm, of it as ,.r<: 
deem~rt r·:rtincnt. ··r. if it hUM ht'!'n publt.hed. affirm "n th.· l""'~Il! of that "pinon. 

AB,\ CDM'4I~!)IUN O~ S r "DARIlJ n, ./t.;!ll("lA.l. Al' .... ·,I"1"!'-"1!"':. ;;T.";>Altl"l~ Rt:I.Al·ING TIl AI" 
PELLATF. CrJ\;nTs ;')8 (1 :17'7) Kerl U,'wellyr, "aiti much lhf' 3!!1JOP thinK: 

Th~ decJ(i:n~ ! •. in the mlli:1. r10ne und~r ielt pre~sure nr """n rnn:pulsion to to!low 
up ... ilh a publi.,heci 'upin;"n" which tell.; lIny il1fere~tpri f'~~'r,l: ....hat : he (au~e is ana 
\lih\' the ocr;sion--undt-r t rl!.' authofltu;.~- Ui ri.:ht, IIn1 p!'rh!lp~ wnv it 18 wise. 

Th;s "pinion 1< IIdd~l'f-·d al." '0 tht- 1()~I"r. pp.rt'" and (·.un~('1 in an effort \..0 make 
them ft·e) tiL lea_' th~t they h!lvC "ad n ( .. if br.... ". 

- K. LLl':wF.LLY". Tily. C():.!Mtl~ L.'" TK~DM"lIJS :::6 1l9Glll. Ur.~ ~lIr.l'y of I\ttorn~y. fO!!l'n (hal 
mort- than t'lO'I)·thirris of thr rl:~ptJnd .. nL> beiir,t-d lhJ1l "~l.l' dul' p~tlCe!,5 clau~e of the enn· 
~titutlOn ahnuld he held \..0 require courtll <If "PlX'fll!' to wn:" .at !, fI~l a br.!!f 'I.l!tem!!nt of 
thl'! reluon~ (or their d!!t"i~ionl:" HRUSKA RUORT, supra nute l~. III 1!l Iquolinlt 1.1 IUl'\'ey 
undrrtaken ~~. thO! ('''lllmi'\8ion). 

to An opiniun was listed t1.~ ml"'tinlt mimm'!!!1 ~t.andard,. if il gave IronIe indication of 
what lht' case "'811 1I0"ut and ,nmf' rtalemf:ll pf the re"IOn~ f"r Ihe dt-cislt'n. OCtt'n II sIn!!,ie 
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TABLE 10 

S"nSFACTlON OF MINIMUM STANDARDS IN UNPUBLISHED OPINIONS 

Circuit Rea,joned Opinions ("(,) Decided on tht> No Discemihle 
Basis of the Justification 

Opinion Below (";') ("(. ) 

D,C. 34.1 4.9 61.0 

First 68.8 6.3 25.0 

Second 45.3 23.4 31.3 

Third 13.6 1.1 85.2 

Fourth 46.0 41.0 13.0 

Fifth 36.0 5.0 59.0 

Sixth i1.5 7.0 21.5 

S~...enth 77.5 l~~ 21.3 

Eighth 57.9 5.3 36.& 

!,:inth 65.8 0.0 34.2 

Ter.th· 79.6 no 7.4 

SOURCE; Cumpii..,d by the authors from the stratified !lampl!.' in Tahle A supra. See nuLe i.', 
~ .. pr:J. 

:'>:"rr.: Fi;::meq fur f':lch circuit mlly r.rt add up to lOW'; bi,('I1' 't' uf rcundJn~. 

Three circuits recorded double-dig!t percentages in the second 
ca~ gory, (',\5es decided on the basis of the opinion below. That sort 
of opinion provides a satisfuctory explanation of the result to the 
partie<;, at leust to the extent that the opinion below give~ reasons 
for the res~Jt. By and large, the explanation is adequate only ~dth 
respect to the parties, bE-caUSe) most district court and administra­
tin~ agency deci3ions are not published or readily acct.>ssible. Thu!'. 
the bar: and the general public rardy will be able t~ oversee appe!­
lnte ae('isiotls that c"Jiminute in c. decision hy reft.>rent.:c. Another 
~r3wback to a decision by reference is thot it ml:ly leave iitig;nts 

ciution ('If prect'd"lll \~a~ Cf)n!I,j·rf"1 ~atls{a("t.o~y if tnc pH·.·.·d.·nt ......... narr"·...·1v dir"("~ed tn 
thl' p;ohlcm I't Lmd; a clt..ation tn the ",{'ncral ~tandllrd 01 (PYle", "f an 8dmi"'~tr!ltl\'e N 
disuil:t cou;t deci~j(ln ...·811 nr.1 ..or.~icf:'rt'd sufficient. Al,,(l c'l!1~idered In~\Jfficient to meet 
minimum st..andarrls Wl!fl' bllldl\' .:on:I\J~ory "pinion!l ~uch as ··p.PPfollant'1 content;')n!l arl' 
(r!\,O!OUII lind without Ulprit." or ··the convicti"n jo: !lupl>ur~d by !lubst..antlai e'~·lden('t'." 

The rpliabi!:'Y of tht' codin!!, ,·f opinion. ""a~ • ..t.ab!ish::d ,u {ullr'....'!: Elich of the lIuthor!!. 
using tht' coding method de!cflo!::d .00"1'. IIPpiie-Q it :ndl.'penccntly to Ill! of Hu.' upinions in 
thi' samp!e. We' "litre-("d on 88'";; of the optniuns for .11 circuil~. • 

• 



i 

I with the feeling that the appellate court never really gave the case 


a fresh look. A short statement of the reasons for the decision in 

the appellate court's own words provides more evidence that seri­


I ous thought has gone into the decision t.han does a blanket ap­

proval of the opinion below. 


I 


It i~ the third category, deci~ions with no discerniblejustifica­

I tion, that raises the issue of judicial irresponsibility most strik­

I ingly.11I A dec!siQn without articulated reasons might well be a de­


cision ';\'ithout reasens or one with inadequate or impermissible 

reasons. That is not to suggest that judges will be deliberately arbi­

trary or decide cases without adequate grounds. The discipline of 


I 
p:-oviding written rea~ons. however. often will show wenknessc~ or 
inconsistencies in the intended decision that ma.y compel a change 
in the rationale or even in t.he ultimate result. Even if judges con­
scientiously reach correct result::;, an opinion that does not disclose 
it.s reasoning i5 unsatisfactory. Justice must not only be done, itI 
must appear to be done. Thf: authority of the federal judiciary 

I 
I re!'ts IJpon t!le t:ust of the public and the har. Courts that articu­

late no reason:> for their decbions :mdermine that tm",! by creating 
the appearance of a r bitraFines3. 

The decision without discernible justification takes various 
forms in the several circuits. Perhaps the most flagrant failure to I 
providp. reasons 0ccurs in the Fifth Circuit. A substsntie.l number 
of unp'.lbli!'hf'd decisions by the court read simply "Affirmed. See t 
Local Rule 21 :'17 The, Di:;;trict of Columbia Circuit ue-cides some I ca:'ies "suhtantiuHy upon the basis of the opini0n below," a prac­

:-----.--------_.-_._-----_._-------- ­I 
I 

,. Th~ P"!('!lC!' of dt'cldi:'!& ('8~". with no attiruI"ted n~a~"n~ has heen roundI" con· 
demnl'c t-\. ('..mmt':1~8tOr.<l. 1.....'Y~·•. and iudll~'!I. Sf"'. f ~, /{"aTlI'l;:'~. <upra notl: 4. at 4<;1.52 
(tf',lim"n\, ,.f I::rl .... ~rd lIi.:kt-·:. Prnide:lt. RIIJ A~'{J';'il1ti{)!,: ()( the S;...·".. I h Circuit); id. at 5.';5

I !t,,~tim' 'w ,.! W:I::.rrl LIt...er~ nn be>h;:lf'nf the ,\merlC'an Civil LiiJ"rtieli Union lind thl!' 
I (·hi!:"...·, LII ...·ytor.. ; ·illllf:litT .... for r,_jI Ril<:nt., l'r.,j"r I....,.,,: rd. III H:.!t,; ltl'"um'lnv of .jud;:., 
I iJ..vit' ,.f :h!:- Tr "'.:: ('!Tl');tI: rJ 81 «33 (t~~li~II11~' "f Pr"ff'~""r HII ...·..rthl; ,d "I Ofll de"ti· 
I mf l{l.\" {If r"r)t~.Ii.li (- ~r:la;J'fon': H.! ~l 1 to": rtp~tlmf'ny pt .1\Jd~(' ;-';-k,,:"'n H( the Court of 
I CI"II':1<;', ~;":,, . • ,-,pro n'"e: ·t. lit j:CI·3.".
I, 

.,- :'T'~ elk. H~ '21 au~:-~nri1n~ ,"ch ~ tr·... r,..8r~rl prrit'r ,,:llt·n th!' court ::!1(I! 

'i' ~.l"1clt 11 j'.!d~rt'~nl r.: ~he j)i~lri..:t (nlUl I~ ba~~~ (,n !lndlnl-:;,;; r-f (.'1rt "~ihit'h are not 

('I~ari, en"I"(."JUC. i::i ·.t>'I1 Ii •• , ~vid~nce ill 9IJpr}f,tt ,,( II jUt\' "erda'l j. :'lot ;:'l~u!'id"nl. 
I 

i:" ,hat ,h.. ,,":er 'J! ~n Acimlr.lMUli,'e 8111'1:0:',' is ,uppor!e<i b\' ""h~tJnti8l "':itienct' onI - I lhl' r~('{Jrd 115 8 ·",hote. and ,ho! Court ~b; d"!'"rrnlne~ that nu uror uf :3'" al'pean and 
en "pinion ",,\,;:1 1-.8\''' no p"!',,£"denti,,) "IIlu". thl' judl:mf'nI ur order mlly bE' Jl;;rml',-j ur 

I '!'niurct·r.I ""II hJUt ";:1:",-:>n. 

Aflirrr.:r:/t Ulldl't I'll' rul~ thu.~ is not II d"(,illion bv reference. hUl ~Imph' II declarati,," that 
thE' cil!<"ision hel..", Will' nol ",ronlt.· Furthermore: til!! r"t1ure C\'I'II til ;ell'r to the opini"n 
bl'j"v; lI.jd~ ... nolhfor ja~ .. r of oh5n.lrny to tile d('d~H.. ~81 prOCl'l'I.,I 
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tice even less satisfactory than the usual decision by reference be­
cause it does not indicate which portions of the opinion below are 
accepte'; and which are rejected. The Third Circuit produces a 
large number of opinions that simply list the appellant's conten­
tions and then orde!' that the judgment be atfirmed. That practice, 
although perhaps more instructive than a one-word affirmance, 
gives no indic::!tion why ea.ch contention was rejected, no:;:' does it 
give any indication that the com't gave any serious thought to the 
appellant's brief. Se';eral circuits employ what might best be de­
~cribed as form orders or judgments." These orders recite t.hat "af­
ter due consideration" or "upon a review of the record and the 
b'defs of the parties," the "appeal is dismissed as frivolous" or "ap­
pellant's contentions are without merit." 

C. Quality and ProJuctivity 

The percentage of below---stmIdard-unpublishedopitrions varies 
greatly among the circuits, from a high of 85 % in the Third Circuit 
to a low of 7% in the Tenth Circuit. It might be expected that 
tho~e circuits with the highest percenta!;e of below-standard un-· 
pnbllshed opinions are the most overworked. That is, short opin­
ion5 may be necessary in order to permit those courts to ke-:p up to 
date. The data in Table 11, however, suggest that such is n(lt the 
csse. 

The first column lists the circuits in order of productivity.':'!! 
Tl)e second displays the percentage of below-standard unpublished 
opiniulls. 50 The data show no positiYE: correlation.51 In othur words. 

,. The Second. Third. Fifth. and Sixth Circuits mllke !ome u~e of the fumula r?pe 
orri~r. 

,. St·.. Tehle i!upra. 

. .. S.·,. T.~;,le JI) .,upra 


., In ra~t th'!' UJIll'llttinn \7."/1.." ne"ativI'!; .. j.lI). AIlNhcr "'>lY til tl'~t thE' h\'l"'''lhf'~i~ ti:!l~ 

'"f'f" ~h()rt upininn! J!l'(II np.f· .. aftr:,.' tn hj~n r.r..ductlvity i~ t:) l'orre,ale prOdt:t:tl\lty ;"lth the 
r{'rc·l':"t'lr.~ ,·r mi'Hmum ~la~,d!lrd opin:,>nll p",l(\uud. That "'Quid fl'm"d',' II DI, 'Il,,:. defect 
in TRnie I!. The Seconri Cil~ult and the Fourth ('.rl'UI\ _!lflW rt·lilti .. "ly I" .. ~N~":1ta;':!,5 
h.':!1 Hf tJc.. !r-,..··stanc!ard t'r)j1'"HHH~ ,find ,,.r :-ninlm\!-n .t.fln"'~rci nplnio:!q :..,'et" T:;lJltl 1(l c ... p"c:.. 

TL< I" the u"\ll! of hi/!n J.>erce~l.Aie'l of decisions by ro·f"r.'n"~. It mll\ hE' t het the '"c It flf 
,·(.rrela!i')n ::1 Tiihl", 11 IS ((I','oN:! b~.. the fact lhaL the mn~t pr...j~(".:\1' nrc'wt. lh.~ F,·lIrtn. 
:t:i('o tr..... larjle eIt~nt on ';eci~IO;'I1 hy reftrence. This citf:clllty con be phmi:1sted by cor:!.'­
latin,: lh(' rJt!r<'''nlft;;~ nf mimmui"l a!:an':iard opini·ma .... ith flrndurtiv,t .... If :h~ h::potr.::sl! 
til,,! ~h·:rt (,pllt:on! ..HI' nl"'-~~Ilry to rroductivity i~ C'orr~('t, "".. should lind a "rl'rll( nel/&tlve 
C'orr.. latwn, Once e.gain I he hYP')'he!ill hI Il.)t proved, A~ ~hown in Table B. there- ia a n!"ga­
tive C'urr-Ieliol". uut it '5 ql.lIle .,'eait: ..n",,;. 

• 
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TABLE 11 

PRODUCTMTY AND BELOW-STANDARD UNPUBLISHED OPINIONS 

Circuit Productivity (Corrected Percentage or 

Dispositions per Judge) Unpublished Opinion~ 


That Are Below 

Standard 


FOUIth 140.9 13.0 


Fifth 138.S 59.0 


Sixth 11:1.2 21.5 


Third 108A 85.2 


Seventh 106.4 21.3 


Tenth lOlA 7.4 
. First 99.2 25.0 

I 
I 

':--;inth 8-t7 34.2 


Second 76.0 31.3

I .- ~.~:~" ~ ,

Eighth i2.0 36".8 ,I 
J D.C. 61.6 61.0 
I 

SOtRCE: Tal-Ies 7. 10 <t.:pra.! 

rfootnote 81 continuer.!) 

TABLE B 

PRODl!C'Tr'lTY AND ;\llNlMIII.~ STA1'IOA.RD O'INIONS 

Cirr:lit Frrx:lucti\;tv (Corrected Pertent.au of l'npubli3hl!d 

Disp<lsilioP3 per Judge) Opinion! That Meet 


~filU!"'1um St4:-'U!lTO'" 


f'Jurth 140.9 4/;.0 


F'iflt1 138.6 3C.1l 


~:xth 1J:l.2 71.5 


Third j.j.'! 4 ; 'J,~ 
 1: 
7'7.5 ">f....:~ 

j 01.4 7· ... fi :;: 
, .: ::;

F'ir~t !N.:! €"'/i ..:t'" 
~Inth S4 .... 65,8 ~jf 

1:'.S"':"Jno 76.0 4.~ :J . ~:.r:F:idnh .':.7.9 ...;, 
DC 6L8 '14.1 :;::. 

; ­

." I~ 
!I. 
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bv'O J lie vlUlJerslty 01 (..mca~o .L.aw ttelJlew 

r· the mos~. productive circuits were not the ones that produced 'the 
~. most substandard opinions.as 

Ii The use by the circuits of excessively brief opinions with no 
~i discernible justification cannot be supported. The cost of this prac­,: 
..I· 	 tice is high; use of such opinions subverts many of the goals of 
II appellate justice. The benefit of the practice is doubtful at best;.." ,I 

" 	
the data reveal no correlation between productivity and the use of 
cryptically short opinions. fi 

2. Suppressed 	Precedent. ThE' lower quality of unpublished .,1 .. 	 opinions may be the most important of the costs of limited publi­
cation, but it has not been the most controversiaL That role has 
been played by the question of suppressed precedent. sa By sup­i 

t 	 pressed pr~cedent, we mean a case that ought to have been pub-

r os No, did the ma.t productive cirruita produce the mo,.t very short uJ'l'published opill'> 
1.--. iOlls. lUI i. shown in th'.! table below:
rw"l' 

TABLE Ct: :J 
, PaOOUC"T'l\lJTY A~O VERY SHOr..T OPINIONSh " ,.. 
,I Circuit 	 Productivity (Corre..:l.t'd Percentage of Unpubliehed 
I• Dispositiom per Judge) Opinion8 That Are Shorter• 

thlln ::'0 Wordsi 
fourth 140.9 	 42.9 

; 
~ 

· 
Fifth 138.6 62.5 

f Silth 113.2 6.0 

Third 108.4 70.3r
• Scvt'nth 106.4 	 7.6 

Tenth 101.4 	 13.0~ 

.. 

Fil'llt 99.2 2S.0 ,f Ninth 84.7 43.2 

St'NIOd 76.0 

Eil!'nth 72.0 15 RJ D.C. 615 45.2
J 
:1 

:t 

'0 
>; 

i 	 ,'"Rin tilt- correlatl'>f) i! "'eak: .J ~ 1. 
,\~ miitht be upecteod. there is a hillh r~itlH cnrrei:ltion bet".,.'!e" the I"'!fcenta'le of 

II beh.... ·ltl'.~dlU'd or-inionll and the pl?rceontag'! of <'rmlvn! shurt", Lhlln 50 worda: .7::>8. all ia 
~hown in Table D.I 

I 	 Fot' an expLanation of hu'N cotrl~lllt:on~ are (,!llcullltt'(j and t!leir sirnific.anCf'. Il't noLe 64 
supra.. 

• I 
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~ri lished but was not.'''' Our examination has convinced us, however. 

that suppressed precedent is not an insuperable problem of limited 

publication. The discussion that follows examines t.he problem of 
( suppressed precedent generally ruld in the specific contexts of re­


J: 
w versals and separate opinions. 

a. Generally. Our sample of unpublished opinions·a revealedi a number of instances of supprf?ssed precedent. It is difficult to j 

I 
estimate llow widespread the phenomenon ...:a5. An opinion that 

relies on no authority, for eXElrr:ple, could be said to be breaking 

new ground. or it may only be that the issue is so well settled that 

citation would be superfluous.,e To determine with any certainty 
I whether an opinion makes new law requires a familiarity with the 


I 
E 

substantive law of the circuits that is far beyond the scope of this 

study. The problem of identifying suppressed precedent becomes 

even more acute when one cOllsiders that discu!sions of "settled" 


I 
I law in novel settings may in filet shift the moorin~s'of the"*settfedtt 


principles. Detection of such n'J.ances is difficult. Nevertheless, 

some conclusions can be drawn .....ith reasonable assurance. 


(footnote ~2 conl.:nued I 
~ 

TARLE D 

f 

I 
Circuit Percer:tage of !lnp'lc,;,!\hed PcrCtmtalle or Unpubl;.hed 


Opinions That Are Flelow 'Opinions That Ar: 

SLIlnd.ur! Shorter than SO WOTd~ 


Third 85.2 	 iO.3 

D.C. 1'\1.0 	 45.2 
j Fifth !i!J I) 	 62.5

J 	 Eighth :m.B 15.8 

Ninth :\4.2 4:\.2 .. 
Second 31.3 	 45.4J 

.Fim 2!-.0 	 25.0 ,I 
Sel.'-:nth '2l.J 	 76t 
Silth 2:'5 	 6.0 

rl)'Jrt!: 13.0 	 4:!.9 

I 
4 Tcnt~ 7.4 	 13.0 

----." 
SUCR("It: T.hlt~ II. 11) '''pro.-

•• Set', P.R.• G.lfdner, lupra note 1: Comment. supra nflte 4 . J 
.. Our use of tt ... word "wppre~..d" i, nut intel.ded tI. connule in any "'IIY that tht~i 

I 
ClliIelI IITei:>einj[ delii..erllteiy conC:l!o:ied. 

•• S..e note ';9 $upra for II description nf thc tutmpla . 
.. Or. to put the l"st point ditfl!rr.ntiy. lhf' ('nse mny h.we prOVided matl'riais (or chan,. 

~ 	 inlt Ihl' Il\w hut !hl' 'Hurt reilJT-('<i It. play thl' wll' !If sr!i.."n. .... 
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\Ve discovered no widespread "hiding" of law-declaring oph: 
ion~-that is, opinions that clearly broke new ground on importazl 
issues, There were, to he sure, some exccptionsY One example j 

Trible u. 8'roum. 88 There a Congressman :)(HJght to compel the DE 
partment of Defense to file a report on two shipyard program! 
The litigation raised interesting questions of sti'inding," jus 
ticiability, and remedy. In spite of its obvious importance, th 
Fourth Circuit did not publish the opinion. eo 

Cases like Trible were unusual. 91 More frequent examples c 
~uppressed precedent involved questions of state law, often in rels 
tion to federal statutcry or constitutional law. Such opinions cel 
tainly shculd be publish~d if tht-y resolve novel issues. In DeBon 
v. v'izas.t2 for example, the Tenth Circuit decided that two POliCE 

men had not been deI!i~d due praces,; when their positions wer 
terminated. The decision turned on whether a Colorado statut 
created a protected property interest,83 aud apparently it was 
caRe of firEt impression. The importance of the court's resolution c 
the prcblem was ir.c!'eased because the state statute involved hal 
not been construes. since 1900. In th0se circumstances, the resclu 
tion of the due process claim deserved general circulation.84 

., Eyes n;·]re attunec !han oUr.! In the :i~lb:letie~ nf ('rim!n ...l trr,c!'oure might h., 
~!Xltted more "cI!'~r" pr~c..dcnt. flu! the ,)(1int is therE' wl're few ca~es that grllbbed 1:: 
attention t.f ~he a!E!rt. genelal rt;~·ler. Ot:'"n who h8\! d":1e more limited ~tudie!. psrtic," 
larly in ~tate IIppi·llate ("JUT:'. fE!POTt read!!l2 unrtl!'ii~hed o"illions that hellin. in elfec~ 
"This i~ a ..II,.e of tir~t impression in our sLate." ." ..... Ui!.. Kanner, .<u.pra nott' 3. lit 391 
Sf'WhHn & WilMn, .~;..pr'l r.OI( :\, at ~1'l •.)I). Wa ~1ve ft.'w <'1ch ~torie:\ tv tell. 

•• ~n. 7'1·1228 14t~ Cir. May:!. 19791. 
•• Plailltilr Ilrl:ued tl-~t. hf' nt't'· ... d the r('p"rf.1< In order to ~:o:ercl~t' ;'j.. "'·I'r.oil!ht TIl! 

~tr!·rth{'IY"("!'''P'l't' Kel;-.E!C:; '.. Sall'!!lsvn. 511 I-:.!<! ~:lO IIlC. Cif. 1~74' ;",ih:t'.j interfel 
~n"O! ·.. It!'! "':,~~, i'e '1{ Ie!!',,'''I'':!' I","'e~ I'.,I!'~ C. ~;:r(',.'m"!l "t.llldinl<:1 /I'I/i: H.. rri~,.n •. UU9!' 
'.~.:i r ~-' !~", ;i 1(" Clr. l~-;-;) 1'1" "U.r.rill1K .....hf!f'!' (·"nCT,!,Ulnlln·" mlcr~'r :0 ~nf"rcenll~nt 0 
,,'ftl!lt~ : .. f"jl Err ;tPr tt~·lU {hat hf !lr. f}rd!~~~r·~· nttZ{~flL 

... I: ~iHl'. l:o',,, h..e!1 held hack {r.,m pubiicnlioll 1,..(':lUs!.' it nrigin:llly "as an oral opin 
.<-n. Thllt dc<:s not cit tract, h"w('\er. ~~OtD 1I.~ '~!Iltus liS a bw·dedarlnil: opinion. It we 
;'1<1'('10: Plpr~~.i'.n un i:;'l[l"r~nt iclZ!.'1 i~!>u",!. 

" Ut':, II RII "pim'''l U:ut III !int a"pcl'rl':l ,';"",1-' ! .. "lIfrnnt puhlil'utio" ~eemt'd Ie" 
imp"rf'tlnt 1.11 ';"~"r eXiI."'1l1lillu.n. AT&T v. (;rndy. ;.". ';''' :!11r, 17th Cit. 0,,(,. 11, l~j8J 
pr"'\"io,,,~ 'HI Plrllnpll.'. Tile j .. "u" 1h.. •......ht',h,,· a !lOnparty. th~ { .. .JernJ I.:t,\'prnt"!ent. s"•.•.ll. 
lJf' o:rnn!,.d Il rn·_·.Liir~'i._., 'I. a pr"te<':~l\'e order ~., i! "nul,; ':!.tIn ucccss ~'J d;~~'v"er~d cinc\l 
ml'nT~. \I\o~~ ~UJd by !h~ (":.Irt tu hll\'<' .)(' ..., rt'~ui~",l in di:r~rent \Vii'!! hv t~illl CIIUrt.~ lind t 

ht' "a ('1I~e II! IIJl[leliatt' hr~t ,lnpre'''wn:' id., ~lip "n. III 5. Thfi' ·.pmi..n turnfi'd on 1hf' partir 
ular fa(l~ of Itl< Ii.· .. 8t hllr. ho","".cr. l'm~!rleral:iy ff-dll('inl: it:; \'lIlue as preceut'nL Althouji; 
tht' cii..,:-u$';,'11 I'w;,ahl~' W88 ·;"r.ifiu.n'. en'}ul(h t •• war tanl publiclltion. it '0\'11.8 n.lt 118 im~~! 

tallt /I" the (""IT(' ~tatemt.'nt!t milith~ hllvt' j"d thf' rt',\(!cr III heli~\·e.• 
.. :..... 77 12u~, IIpth (lr. Del'. I':'. !~':'R). 

http:ho","".cr
http:circulation.84
http:v'izas.t2
http:8'roum.88
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Limited Publication 

Suppressed precedent can also be found in cases resolving 
novel questions of state law. The federal courts' reluctance to pub­
ll$h opinions on state law questions is understandable. Still, such 
opinions can provide useful guidance in areas where no state prece­
dent exists. An example is Grunt Square Bank & Trust Co. v. 
Magnavo:c CO.:4 8 contract case whe.e the court relied in part on 
promissory estoppel, but cited no state ca!'les accepting that 
dcctrine.96 

Although non publication of law-declaring opinions does occur, 
our review of the opinions ir. our sample has convinced us that it is 
not a major problem with Ji!Ilit~d publication. The handful of ex­,! amples we discovered constituted le~s than 1sa of the nearly 900 
opinions in our sample.1I'7

I Perhaps more common than unpublished law-declaring opin­
ions were cases that were of public interest because they revealed 
defects in the law or its admi1listration," Those opinions deserved 
wider circulation in order to revesl th~se flaws to a large audience, 
which i!) tbe bt'~~ way to ensure ·their correction. 

I 
J 
f The Longshoremen's and Harbor Wnrker's Compensation 

Act," for example, was de':!igned to provide employees <;I,-ith "swift 
compensation for work-related inittrj~!'l, regardiess of fault, and the 
cost of resolving di!'lputt!s relating to such compen:3tion would be ,i 	 kept to a minimum.'~.lOO Unfortunately, the phin does not always 

t 

t 
(4th rir. Sept. 6. 19i21. The question ~here .....11.3 whether tlmel,,; r!ot:~c "'II.!! giv~n under th~ 
Miller Ac!, 40 E.S.C. § 270(b) (19'70). Thl! court's ~ensib:t: conitru.:tlon of the ,tatute ""! , not ,upp••rted by any rillltie,n. If Aurol'll Pump ..../Ill Il C811e of first impr'!'Mlon, it should haveI 
been puhiish~. 

A1Hlther exam,,;/: is H81~ v. W"ll<er. N'l. 78·144:1 /lnth Cil; MM. 12. 1!:l791 (no c!luse of

I aninn '.m!!'" .1:' I.:.SI'. ~ 19li.l {19~6j fu( 'fliih:rl' 10 expunlle IU'I I!rr~~t recf)rd; c',url ('l\rC: no 

, al!!/:',~ity tm i!.~ I'olo;nll).


f .. !'io. 77 1f)70 IlIlt;, r ·i~. S .. pt. 6. 1:.78r 

.. SrI! 1:;;./1 Gard \' t'!"itec St,·I·e, ..~~·I r 2d l.C1n \:"th Cir. H·-?'. ·dml, IIp?lie~ tne 

~~';Ildll S!i;d".l<"t'r ~tnl"t.·, ~tv. H!:·. ,sTn. ~ 41.;,10 (191:';"). ;;: ;; ,a~e (.[ fir!! imprf'!~ion.

f 	 Althoul1h uril'lnaily unpub!i!hl<J. the <:a.se sufl~eqlll'ntly ·.... lIlI oro"'f'd put';i~hed .....hich indio 
! cated a comm~nJr:hl". if h .. ll!t.ca. 8 ...arf'ne,~ of th(· impurWlnc" t:i ca~ ..~ of this type. 


... S .., nOlI.' Ii? .<u·''''! for & des,-ription "f th~ ",,",pit'


I •• Spv(,!111 c:rcuits ~'r<wlde erprp<\bly for p!'Ih!i,Sliur, of ~u( h opInion!!. The F"mrth. 31.'v, 

er.!h. ~nd ~~inth Circuit.!. for ill!tII!'l"t'. ran for puhh.ott:on >If 1111 orin;on th.sl "criticizo::s
I 

I 	 e'l'13linr la".,·· all eln. R. 1l:1(8/(iii); ~rH em. R. ::'ilctHuL 9TH llR. R. 21 Ih)(3). The Distri... t 
I)f ('oluf1'!hil'. FOllrth. S~y('nlh. F::i..hth, 8!1d Ninth ClrcuiLa r~I.:Jr~ puhli.-ation c:,f an opin!"n 
that "invulvell an i~s'-l" t'( rttntinuinll ·lJuhlk int.ert'!'l." DISTRICT or Cm.::'dBIA CIRCU!T r'LAN 

para. t'; -ITit ClR. R. l!:\(ailii): 7-:n CIIl. R. 35(c)(iil; 8TH tilt. R. aPr:· • -lId); 9TH CII!. R. , 214 1,)(.'1. 

.. :1:1 U.s.C. § 9(11 1T97':;1. 
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work that well, as the Third Circuit noteJ in one tlnpublished 
opinion that described in detail one longshoreman's cont.inuing ef­
forts-eight years after an accident-to obtain relief.l01 The court 
reluctantly rema.nded to theagen('y. Public::ltion of this story 
might have helped bring about ch:mge; certainly its 3uppresr:;ion 
will not help achieve that goal. 

In similar fashion, Amprican Bankers Association v. Con­
ncll102 de~cribed problems associated with fund transfers by 
financial institutions. The court noted that it was "convinced that 
the methods of transfer authorized by the agency regulations have 
out paced the methods a.nd teclinvlc:;,ry of fund transfer authorized 
by the existing stat'Jte."103 Such a statement from an intluential 
court could ha';e stimulated reform. Instead, it wa.s not published. 

Courts are uniquely situa...<-ed to $Jlot problems in the applica­
tion of a statute or the workings of an agency. Their comments on 
the suhject c~m enlighten thQs-i: in a position to act. There is no 
reas(,n not to publish those expre!i:';H.ms. 

A closely relatcrl type of caae cuntains commentary by judges 
on the workings of their 07,'n courts. The judiciar:; has an institu­
tiona! ohligation to set its OWl! hou=~ in order. Junge.;; ~ht:')Uld not 
be permitted to s.':cep their pl:t:r::;' shortcomings U!1tif'r the rug by 
nOI~public3tion. ThQse who have the duty to supervise the judicio 
ary should :;er the whole pk·tUfP., warts and all. Furtber. public ex­
posure of the f~ults of judg:;s mar ha-:e a s~luta.y t'1ft:-r:t on pe.­
formanc~.. Reve::osa\ in pu!Jlic is e ft;.r ditlerent m:;'lter than what 
nmOllnts to r. private rE:'[.Irimand in an unpuhlished ('pinion. 

Se':t'n~l unpublished opinions in our SE.I.lnp!e invoh'ed mistakes 
rr;:-:rie hy distiid judge!= that. led to r""versa! P, llt lE'ilpt ndmonition 
by t.he cir\.'uit (',JurL \Ye ~e!!e\'e the t th' 13e !'!1C~~ !'thl)" id het v€' ht>en 
mad~ puhlic. F:lerner.::.lry mlFitakes in ~()Ui'r:t:' CJSt·o.: Jest>rw' public 
rltenti t >n; jud:dfll o('('()\.mtahility cann,,{ p.'(i.:;.~ if I1q or;:: but thE' ('ir­
Cl1lt comt is a-..;nrp of judicial errrHS. When a.:~ "prellme court r.~Llst 
remind a di:::trict jUr1gr of the nece~~ity of subject matter jurisdic­
tion,l". tor i!1'3l.:::ncc, sumething is se::ousJy ami::;:;. The same can be 
said '.;Ih':'n Ii c'Jurt mU\3t reinst.'1te ~ ("o:npluin~ bF!Ci>u.;.t' it was "cis­
mi:)'::ed p.u:SUJ~t 1('1 a. procetk.e th;~ court rl?viewed and found defi ­

-----_. ---- ­
••• Jd. 
••• N" 7>\·1:1'17 iiiC'. (j, Apr. 20. IQ791 . 

••• :.1 . 'liT' "p. III :!. ~ 
- ... Srr ~~r~,·r.·" .... F:H"n ("orp.• Nil. 78·:;!.l1li (r,th Cir. :\pt. 1~. 1~~9). 
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Limit ed Publication 6il 

dent [the preceding year]."lOI Pressure through publicity should 
be brou~ht to bear on such trial judges. 

The nonpuulication of opinions that reveal problems tran­
scending mere mistake is even more objectionable. Such cases gi;ve 
rise to a strong suspicion that the court does not care to wash its 
dirty linen in public. A prime example is United States I.'. Rit­
ter,lO' where the full Tenth Circuit vacated an order issued by 
Chief Judge Willis Ritter of the DiEtrict of Crah. The order in 
question prohibited the judge's "court reporter'rrorn carrying out 
the duties imposed upon him by law."101 The d~cision came at a 
time when Congress was considering a proposal to create a proce­
dure. short of impeachment, to hold federal jucges accountable: 
the problems of Chief Judge RItter figured in the debate. loB The 
scope of the problems he had created clearly should have been re­
vealed to a directly interested Congress and legal community. 

Suppres~ion of law-declaring opinions does not appear to be a 
ID2jor problem of limited publication. Thllt. 1:; not su:oprising, given 
our findings coni~erning the quality of -decision making in unpub­
lished npiniom. The conce:tn sh()uld not be the suppression of pre­
cedent; iIl~tea-:r; it should be ""hether the judge~ examinee the 
cas~s closely enough to see if pr~ct:dent sh0uld be made. 10lJ The 
major dangor we sec is that the early decision not to publish an 
opini(ln means that not e:lOugh ca:e will ~o into it~ preparation to 
stimulate the thought !1ec-~.:~·s:lrY to nIl ade4t!l1te crmsideration of 
whethe: preceder.t should rye crc l::i ted. Th.9.t ba!iic issue of judicild 
re:::ponsibility ::hould be t110 concern of the jlldiciary and c;f tht: 
p'lblic . 

I\Yoce trouhlesome than the (-'upp:-t'!'~inn of law-declaring opin­
ion'; wa~ thl; nonnul,!icAtion of dec!~ions '".~Ig~e;.tinb that stlltute3, 
agencies. :::: t.he court~ t!'tcw!;dv..s are not pcr[{'!'ming ur tIl par. 
App!llatt: ('oons sf}()\!~d rl'(,O~Ili';::n thut thev htl"-E' a uniqt;:e "8t1tq~~ 
pfJint iwm ,,·hid: TO ph~t"r':e thr· w(jr;':irlt!~ llf ou; ~D/';('!.y. ObSfrvn­
tions f;(~m thut !)oinl urt= or intcrc!'"t to all. 

I.,. \fd;rllri,:, .....J("nn,..,nae. i.fu. ;.)-:;:'::H ISth (":r . .\1r':. '~~-. ~q-rl· . ...... ,..f!' fl:'.-,r. 7\101Jrt?r v. 

C:oifoll..--:... 77 :l!.i-O 16th !i~ l',,·t. 12. 1~'-:-"I. llil:!·,f' :r.~~ 1),.:,;.:1 , "tift ,;"m!~...d the c.,m· 

plaint i"r ftlihlre '" ,;r'.s'·ct,···. Th(· ':-;,uh Cilnln "'"'''f''':d I" ,';:',,'" thr p:'1ir.!1ti ·..·n> II) !.,ii 
and Lht' \:\'urt ilnd 110l Jircc-led ttlel r;~ hod ... nl' 1I1.>ciul'f'd r.'r ar2\1m~nt. 

,.. No. 7i,14~1 {lOth Cir.I\~. 11. 13ii'li." 
.... fri., slip "f' 1\1 L 
... S Ibr. N..... lln.-" !tl)th r"n~.. 2d S.·~!. 4 (1978, 
,.. S..mc· "1,,.j>r"l'r5 have w"rrl..ri thut lht' :'~yen(n l :ir('llit. (I·r {'"ampl", h~ ~u.pr.....~ed 

I .... mIll:'" I"", .,I,-,I"ri"l1 .."ini,.n~..... ,.,. ri. ,11"'".':'. S"'(l"O no!!' .\. III ;,,,6 "taternent o( \\"illttrd 

. ' 
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b. Separate opinions. NonpubIication presents a spec 
probip.m when an unpublished o!>inion contains a concurring 
dissenting opinion. Two major facters argue for publication 
cases that generate separate opinions. First are the stat.ed premis 
of limited publication, which is a treatment supposedly reservl 
for cases that do not implicate the lawmaking function of tl 
court l1°-rouHne, uncontroversial cases. Cases that contain d: 
sents or concurrences are, by definition, contro....ersial; the cou 
disagrees either about the result to be reached or about tl 
method used to reech it. Accordingly, few decisions with separal 
opinions should go unpublished. 

Second is the role played by the separate opinion in our jud 
cinl sy£tem. 111 Separate opinions serve to restrain judical :ldvocac: 
Like all .ldvocat.es, the judicial advocate can lose sight of the OthE 

side. The separate opinion restricts the judicial advocate because 
assures him of n public airing of a contrary view of the same fac:.1 
and law.l1::: 'The separate opinion also performs an important COl 

rective function, for it criticizes the result and re9.soning of the m:: 
jority, appealing for correction Ly a hil;her ccurt, 11 future court, c 
a legislature. It i:; "an appeal to the brooding spirit of the law, t 
the intelligence of a later aay."lU ' , 

In order ic pc::'form these functiuns adequately, the s~p~.rz.t 
opinion must be puhlished. ll ' The judicial advocate will not be lE 

I.a;~ers). SCI! oi,lO Comment. $ ..pra nflte 4. Our revie'li; con~'inced us ~hlli. in~tenc, tho:: 51!' 
enth Circuit has a !'om.'1'll'ndable record of up!aining it,3 deci,ions. Sum'!' incid~ntaj ,uppre 
lIiun of ,.,re~dent in that proceq IIftma II lel7,itimllte prj!,,,! to pay: it is preferahle to a ml:rl 
IH'cidin;; an) ri~lt oC suppressing a law.decla.rint: opini(Jn b~ not pruYidin~ any r~r\..t)ns (ur i 
,unpuhji~hl!d dl'ci,iunr. • 

... SlOe STANOAft£:.;, "Upffl ncUl 17, at 1·2. 
'"~ S ... · !:pnrrn:ly W. HV.l'NOll'S. lupr-:; n'·k '5, at 21·27; Fuid. i ill' \""n'" i.f D,· ,,,nt, t 

CI.'WM L. R~:v, ~'::;, !'~6·2!! (1&6:); St<:phCll'. 7'1,,: F'-/~I.l()n of C"nnHltnr <.Ina {':.~I'::r;r 
(lfJ;n"'r:~ In Ct'uns of l.ost Rrsorr. f, U. FLA. L. Hl':\', 394 119~'::11. 

, .. SI"'pLen~, ;"f'ra n .. te Ill, et 4U:\·rI4. 
"' l, !!t:(:I!JI'.!. TilE St:FRZ)'(J!: COURT O~ Till' 1.'!'<IT1':!'I STAT!'< 68 (19~~1 fde,(7::;lm: dl 

"..nt in court- uf 111,0' ref'ortL 

... On{' irlJp .. 'tent fc~ctinn of t!1~ 8cpant.:l Upinl"!! ell!! be AC;:Ol;,.;,lIil<heci ",'pn if It 
opini{~ !l"t'S unpull!L':£'d. Judge Ft:ld ,.,.,.ot(O the. "thE! :.!;lleent i~ an R'lfUrIlIlCf' that tilf' ..al 

~'8!1 ('Iily con~ider~1 lind thor'2'ul!hl), a:gued hy the ocr-en all S whole s.nd "'us n," i1'e't" 
1I'lopl~ 8S "'''II'~n by one 1I!~!Ilbcr." Fuld, ~upra n',Le 111. at 927. An unpublt~ht'd di!lSt'l 
or concurr!'n,'/' may 1t.i11 pr~·,.,de th.c.t llJWurr.nce. ~: lelU't to the pllrti"" /lnd Ihe lo....('~ c"'lIr 
It can, ho..-(Ov"r, fail e.en th!! limited function. Cun~idef' :-':ationaJ Trelt.llury EmploYN 
Vniol' Y. PnitetJ S!.aLea Dep't of the T'f'aJlun·. No. 78·12!!2 CD.C. Cil. :,Iav l!i. 1:1791. T~ 
opinion Tt'l!.dll CJl rolln~;l!: , . 

Thi. eaulIf' "sme on to be bl'ard on t~e record on appuJ from the llnit4!'d St.ale! OJ; 
trict Cll'Jrt fur the Di~~Tlct of ColumbiA. l!:1ri ....'!S a!'l:u'"<i tw ""'1'0_,,1 \V.. ;I••10,. , ..,,' 

http:puhlished.ll


" 


~~ 110:.' , 
~' 1981} Limited Publication 613 

strained by a dissent that never sees the light of day. An appeal for 
correction is largely useless if the appeal is not disseminated to 
those with the power to correct the majority's errors.lll 

Thus, both the criteria f(lr cases that should remain unpub. 
lishl'd and the functions of the separate opinions lend to the con· 
clusion that few cases thnt benerate separate opinions should go 
unpublished. The data from the surve~; year, as ilh::stratarl by

; Table 12, ronfirm that hypothesis. The frequency of separate opin­

I 
I ions among the circuits' published opinions ranged' between 2.8 'C 

and 21.1-%; in the unpublished opinion3 it ranged from Q low of 
0% to a high (If 1.5'IC. Taking all the circuits together, the average 

, 
frequency of separate opinions in published o}:!nions wes 12.4 %. in

J unpubiished opinions 0.5%. Divided courts thus were more than 
20 times more common in (,:.lses decided by published .opinions 

I 
than in those decided by unpublished opinions. 

The important question, however, is whfo!ther any case that is 
sufficiently controversiul to generate a separpte opinion shot~ld go 
unpublished. Of the separate opillion~ in our sample, two had little 
to offer to the legal Eternture. uo One ";Vas too ~;hort to evaluate. I :7 

The other two, however, should have been published, 

f 

i pre>~"ntcd occasion :10 ne~d for an 0;JinivOl. (hpy hav!: be>~n ,,':cNded full con~id£:s!i"m 
by the Court, See Locsl Rule 13k), 

On considerAtion of the for cg(); nr, , it is ordered '1f1d adjud~ed by tllis C"'J~ ti,"t 
tht judj!ruent of the Disttlct C"'J!'f npp...alcd from in thig ~a..e i, her~by l';tfi~med.

I 'Fo that mfurrnllriv(' rpei!.Stinn. which "I)naisuo of II printed tUTln with the WClrIll "jud;;;-:ner:t", 
and "a:tirm~d" '.Hitten in. is added th.. !'qualJy UMe "rb~f JUdf:e Wrilzht diSlentJl." That 

r 1I0rt (If opini(ln cOr:1pl~te with disst'llt no~ (.nil' faiil! tu 8t:eomplish the restraininlii' and eer· 
t, reetinlt iunction!l hut aJ~() fails to 8lSure "that the c::!le wall f'Jlly con:!idcr~d by the bench u 
• a wholt-," It t::lk~!I !:).l words tu say to t"t> llr;"!ilant "you lo~~ '2,1."
f 

. In;\ n!Jtht::' rp~~fJn tf) r'Jb!i!h orJ;!linn .. v:it~ d!~~·,cnt."i i~ ttl c:",,"::ure thot Ihl! l"!'!~j .. T!ty i~3n ..I 
"'It SUPPT!!'" tt:~ Vir",' .. (If 8 d;.~cr:tlr.g j'ldjtl', W" are n"1 IIW:!r,' of ~ny fcdl'rlll ra.,,~! :IIh~r~t 

i :!1::t h:1., '" c:JL ..d Thi' pruhlem kp Il!i.~,. III _oint' C!:lt.. ~Il~" , h"w('vf'r In f'eopl .. II, r'~.'l. 
I :'10, C;cL\ l,',~,~" I('d, C~ A:.!'. ""J,. n.';"ii, .ll;dl"€ ,JeH"~~oll ,\flo'.," :Il di:~..nt: 

f l;l;tl~':,:, il apPQllrcd 'hat Ih. rr.llj.,nl" f'!lt lhr -m",. ,~~ I dl) r~£ar<l1l1!1 the iact that the 
mq.!qrn \ UDlnl11f) n\t:!'i~ed r.1thhliltl(,O to Lh~ l )~!ic!al Rcpor~. \V}u"f'1 clrr'~liau:d ~o -·.~e.i• t~H. m!Jtlrn·... I<;"Hn:nr.. 'S1:"\ Rpprp':ed b~ fhe t .....U) Ju~t,:t!l' r~llk;n;:: up :ilf! mnjo!'!ty Q~C was 

Ill:.ri!f~r! ~"r ..,ubii,::~iun in ::;c O:::'::i::l [;('l'ur" It "'~~ o"ly ~:ter I had ('!rc'JlaIC~ my 
d,,,slmllllll IIpmlfln 1'1 lil" t .. o j'1"ri"C5 '~J", mllke l.p :hp rn,'J'JTltv t~lat !h~v dl!cided \.0 

r"~'''r... ~h<-Ir OTl",;n,., J.K"-II! h .. r:,,,lil f!i~" pui)IiCMIIOII In the Offi.;i~l H£porlJl. I dO) nu' 

tlllnk this ft'\ier.aJ or p.,~;~i'H1 111 J"~liti(J, 

Jd. at :14, 
... In CO'Il(,i!o Pllblisr:iI!!{ C:l. ".' RoII'Ue. ~v, i!' 1\,19 10 C, Cir. ~'!'lY 17, H)79J. the 

dinrict court rli~rni~.ed tn... r"'lnll'rdaim I1n<ll" FI'u, H, CI\,. p, 19(b) be{"su!e the action "in 
equity lind ~"od consci~:lce" should n'..l pro,l'e'Ci aIT."nj( Ih.. prt·~t'nt parties due to the' 

http:rli~rni~.ed
http:ft'\ier.aJ


TABLE 12 

SEPARATE OPINlONS 

PIJ'SLlSH'I!'D 

Circuit Total 
Opinions 

Dissenting Concurring Concurring 
& Dissenting 

Separatl 
Opinion! 

(%) 

. 
,I' 

~, .. 

D.C. 
F:r!;t 
Second 
Third 
F('Iurth 
Fifth 
Sixth 
Seventh 
Eiv.hth 
Ninth 
Tenth 

194 
214 
S59 
219 
346 

1385 
340 
325 
448 
61S· 
251 

21 
2 

28 
26 
53 
62 
13 
30 
21 
14 
16 

12 
4 

34 
10 
6 

55 
5 
9 

10 
2 

12 

8 
0 
9 
4 
8 
9 
6 
8 
2 
9 
4 

21.1 
2.8 

19.8 
18.3 

·19.4 
9:1 
7.1 

14.5 
7.4 
4.0 

12.7 

" /.verage 12.4 

U""l.IBLlr.HE 0 

Cir("uit Total . 
Opinions 

Dissenting Concurring CQncurrinj! 
& Dissenting 

Separate 
. Opinions 

(%) 

D.C. 
First 
Second 
Third 
F(lurth 
Fifth 
f:ixth 
Seventh 
Eiehth 
Nint!l 
Tenth 

505 
147 
563 
991 
890 
978 
908 
736 
209 

1238 
555 

2 
0 
1 
4 
1 
0 
2 
4 
1 
2 
3 

1 
0 
0 
1 
1 
1 
Z 
6 
0 
0 
Z 

1 
0 
0 
0 
(l 

U 
0 

0 
1 

0.8 
0.0 
0.2 
0.5 
0.2 
0.1 
0.4 
1.5 
0.5 
U.2 
1.1 

AVPfnge 0.5 

SOURO:: ,~lnti~lll.'ci Data•.'-"pra not.e 3.';. T./,lCl'!l IP. 2P. 3U. SU.-
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~. .4merican. Textile Mcnufa~tur:rs In:stit~te, In.c, v. Bingha.m 
~~. (ATMI)llI surely deserved public dissemmatlon. It Invdved an IS­

~~"!il sue that, although arcane, has broad implications. The Occupa­
f~ tional Safety and Health Actlll provides for judicial review by the 
~;~~. circuit courts of safety end health standard::.120 Often petitions for 
i'~. review will be filed in more than one circuit; the case is then heard 
L'.. in the circuit in 'which the first petition was filed. l2l A petition filed 
~ . before the issuance of the regulation is considered premature.us Int ATMI. the challenged regulation was delivered to the Federal Rig-
t iste; at 9:00 A.M. and m"de available to the public at 11:53 A.M. 

Several labor organizations filed petitions for review in the District 
. of Columbia Circuit at 3:45 A.r.l. and 11:55 A.M. ATMI filed at 
r 8:45:01. 11:00:00 A.M., ami exe.ctly noon in the Fourth Circuit. 12lI 

f Clearly, the venue for the appeal will he determined by whether 

I 9:00 A.M. or 11:53 A.M. W2.3 t.he time the regulation Wf\.5 il'!sued. The 
dissent, reJying ~n a provision in the statutory authorization for 

. the Federal Reglster,ls. thought that ATMI had filed first:. The 
; majority, relying on an' int~!'pretive regulation issued by OSHA, Itl 

I held that the unions had filed first. 
! 
;•
~ 

courfs lad:. of jurisdiction over a foreir.:n firm that posseslled evidence e<!l\ential to determin­
J' ing the o:; .. rits. The court of ap~tlia rl'vened on 1 he Lheory that tht· dismis-.. j was prema­
f, ture because FED. R. CN. P. 2SIbl r~rm'l' dift("o~'ery in ft)rl'ign c()\:ntrie~. The ("orrl'el: time 

for di~C::ls!"i1. said the C'Ourt. '''ould be eft'!r su.:h e:forts al. du.to~·(l'y had failed..Judge 

• MacKinnon concurred: his opin!on es~"ntially is a mellllllge to I.he district juuge indicating 
r those factors mentioned in. nule 19(bl thAt Judge MacKinnon cO:lsiderf·d es~ially 

impor~'nt.i 

I 
United Stales v. Vera, Nu. ii·5:lfi3. (6th Cir. July 10. 19i81, is anothl'r CCJie in wi-ich the 

separAte opinion is of only maq:;inal import. The ISliUI1 that ;lenerated Judi" ~1I:rritt'! con· 
currencl' "'as dtf.:ndftnt'i motion UJ Lra.nl'!er the C!lli4! from K!!ntll!:ky to Texa.a. Defen'.!!Ult 
Wtl.9 c:lgue.j in a scheme to di!U'ibute marijuana in Kentucky ..,hen hill airplane cruhed and 
IItU captured in T':x~.5. The Dinrict court denied tnt' motion to tllln-fer /lnd "'/bI atfi:'r.!ed . 
• Jud!:e Merrin ('''l''cuneo ev"n thuugh ill! l":,)I,ld have felt ";:::Ilr" comf~rtabll''' had thl' ca~e 
been tra:,"ferre<i. /d. lit 2. 'In!! relev::mf ~llI1lder.j ;8 "rN d:~ con':enienc~ of partiP'l IImi 

f ~tnE:~SI". 'l!lrl In lhe interest of jl!~ti("e." rED R CRIM. P. 21111i \(..~a is an unr!!~aTk8hll.! 
I applicstion oj (1:at standard. 

I lit Srr n'Jle 114 .Hl.p"a . 

... ~;u. 78· ::m: (4th Cir. O/"t. :1. J9';'11 


... :~4l'.S.C. §§ 651·57/\ IU:I'6i.I 

... Id. § Ii5;-, ! O . I 
• It 2:J l'.S~. § 2112(e\ (!Si61. 
III See Industrial Union l}l'pt Y. 8imdulI1i. 570 f.2d %5, %2·69 (D.C. Cir. 19i". 
II> Thl' 5t.aleml"nt of the fll/"t.~ if' Ulhn frc~ Rd['ll)("lhmt Secretary's Motion UJ D;~millll 

and U! Trllllsfer. AT~·lI y Biml"iU!111, No. 78·1J-;S (4th Ci;. Juiy 11, 1975) (on file ....it~ 71,e- Uniul'r$lty ,,{ Chi/"ag.) Law Ret,jt!,J'). 

,.. H U.S.C. § 1503 (1976) (uoctlmen!O to bt! publicly available im:n~diau-iy a.flc:r
i filing).


l ,.. ~ C.r.R. § 1911.18(d; i198~). 
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The majority and dissen t, then, disagreed upon a rule c 

law-a ride that could be settled one way or the other withOl 
shaking the legal firmament, but a rule that :;hould be settle. 
Publication would have advanced the ultimate national resolutio 
of this issue. 

Another case that should have been published is Burrison 
New· York City Transit Authority.12" which revealed a long-star::c 
ing disagreement within a circuit. The issue was the res judicat 
effect of findings in a state criminal or quasi-criminal proceedill 
upon a subsequent federal civil rights litigation. In Burrison an 
other cases, Judge Oake!'! has consistently favored a much narrOWE 
scope fur the doctrine of fE'S judiclita than has the majority.l2'l' Th 
issue hus also caused a split bet,,,een the Second Circuit and tl1 
Sixth Circuit. I 

:;" and it has been the subject of scholarly dispute. l 

It seems odd that, facee with such a contrcversial quest:on, tr. 
court should not treat the issues in comprehensive fashionuo an 
publish that treatment, Non publication surely is inappropriate fc 
cases concerning such a pcrs:3ten:ly troublesome issue. 

It might be argued that the controversial issues in Burriso 
had already been treated by the court in publi:;hed opinions, Add 
tional publication of dis~enting vif'WS arguably is unnecessary. Il 

well as da!l1aging to the collegiality of the court. But frequent pul: 
lie airing of ci.i.:!agreement is the only way to se:ttle such. stubbor 
disputes, and it may be the only way to attract sufficient aLtentio 
from the Supreme ·Court to provoke a grant uf certiorari. 

After considering the principles underlying limited puhlicl'ltio 
and Sep::lIUi~ opinicns, it seems clear that th~ circuits should ndoJ: 

II. :-'11. 71\.75:~fi (:!d Cir. Mar. 23, In!:}). 

m .'i,'" T,lfCU \'. l\f"nroe CO'Jnty dar A~~·I1. !)!i4 F.2d ;'Ij!, ,;:d {·If.' 1,1'1 , ... ni(·h ,;ud~ 

(Ilk... dj.'l~rp",l w;,h fliP ms.iflrity. hili cr;nCUTTcd III thp. rf>,'Jlt IJhall~(, hI" t~h h.. was l.'''11l 
bv the' 'i" .... (,f :rp ';rruit," Hi 0' 52:!), Cflre d"",I'd. 4:\4 l'.~ ;i.j 1)47':',; T";'~!"!:"'·r"rt' 
~f'\A York. ·10- F.l:l 3:1~1. ~t:-; C~::! Cir) l()ak.'!~J. ~J" r!!~9C'!"'!~:n~'. :."'r~ ~.I't,,·t1. ::ll P:, h)~ 
(IQ7~l: Til!!!: \ Ap,w'ht. Diy., ·HF F.2d 1:1.", 14:1 ('2d Cir. J:17 ,. :!)n~l'~ .J., rii'''·;;I:l1~; . . ,'r 
d"'II':d. 4!() \':': Cr)+; Il?7-l1. 

... ::;•." c.~:\V v. H"ed, 54';" I"'~d 971 Ir,th Cir. 1977) . 

.,. S,·r H. :-'-1f:~ll!.Y. F::l1::I!AL JUP."f)/{-r:oI'o: A (; •.:-O.:k"l. \·n; ... '"i ·Ii'~ & 1.11:1 I '~l~:1 

Th~i~,~ii'" J'uiWll'J I'; Ciuil R'Ji1lt~~ ,1.:e C(l~C5. An Intrnd;;'clu,,, t,/ tl ... }'rno!"n, ~!) N ....· l 
1.. Rn. 1",9 (19ifi) 

'n The IJfulJlt'm hl're is really mOft 'l!fi"us thIS" nonpunll, >::;on; the ('IIUt., "1'11~'" 
mntain'! aho'Jt 1::0 wurd!'. The fe<:"tJo ar'!' umitted entinly an:! :he ,'nilte I~;:al di.•,·\l."i.. 
c(,!l'li:'~!1 I,e! hr.... ("!l"e citlSlwnll. Judlle 01' .... '!!.. ivine-d thE- major!t\· "lIlnltln. limiting hi~ dis. 
grt'ernenL tu !!If' <!att:mt:nL that h" ndl,t:red tv t.i!o p,,~ililln in ;_.,.• rhi~ ma.....11 hr· Jl 

illS!J!!'lre wn£'Te nHI:lJublirstiGil led to 8 l'l!llle re<-eivinl I!"~~ att. nt'lln ~'lIn it m~riLe-d . 
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the rule that all cases containing separate opinions should be pub­
lished. Such a rule would cost little. In the survey year, only 1:hirty­
eight separate opinions went unpublished-O.5 % of the total un­
published product of the circuit courts.1U In return for the mini­
mal CO!!t of publishing these few decisions, the courts would be able 
to ensure publication of a group of opinions that should be avail­
able to guide litigants ana planners, provoke critical commentary, 
and perhaps interest the Supreme Court in resolving a controver­
sial question. 

c. Reversals. About one in every seven unpublished opinions 
did something other than affirm the opinion below (see Table 13). 

TABLE 13 

FREQUENCY OF r-;ONAHIRMANCE 

Circuit 

D.C. 
First 

Second 

Third 
Fourth 

Fi!th 

! Six'h 
J 
j Seventh 

r Ei~hth 
I Ninth 
I Tenth 

I Totlll 

In Published 

Opinions ~%) 


44 
32 

37 

50 

43 
36 

41 

38 

~!l 

28 
29 

3S 

In Gnpublished 
Opini(ms (%). 

14 

12 

9 

8 
14 

11 

12 

16 

17 

19 

i5 

14 

I SNRU!!: Ca!c'JI"lktl (rum .'·lc~i.s~j('(l1 {J.;ca, s!J.j;ra no!' ,;f>, Tllnl('s I? 

~'()T;:: nisrc;w~11~ (or "'ant o( prr'St'culion and ce"" t~'ln";·Qrr!'ri ••erc 

~uml,er of 
~)r.affir.nll'!1r 
Unpublished 

Opinions 

67 

17 

t~l 

11)9 

111 
118 

2:11 

81 

lUIS 

;'1' 

,>lrluried (rom Ooln 

- I 
numera:or lind dt'nommal'lr III comp1..;tinlt' the pt'fc..nLnI:(·· of ",on!lrh::-:;~nc!'. Th!' i,)rm"~ 
f.'i:'Jre ,omrri~'!d all in<Ulnces in ..... ;,!....;. thc opp('i;.~I" COUll did anylh.:li: .,t"ler ::lar. driirm 

t!:~ opmion helow or di~ml!:l tnt' :lPfH!'l'i. Ol.ini()r.~ ""Jl'ri ....!fulT.!'o in ;lart and rcve~'~d in 
part" thus Wf're cllU'~JneG u..~ nor.Bfflrl"!'ancc~ .. 

I 
I 

'.. See Table 12 'LtprrJ 
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It should not. be surprising that the rate of nonaffirmance in pul 
lished cases is nearl:; three times that figure. With few exception 
when one court reverses another. it means that the system has n. 
worked properly. Almost by definition, the opinion on appeal is ~ 
sufficient interest to warrant publication. 

Some reversals reflect mistakes in routine matters on the pa: 
of district judge37 The inability of judges to apply C'ommonpia( 
law correctly shOllld be a matter of concern to a11. 132 Including sue 
reversals among the unpublished opinions conceals the probIen 
Earlier, we discussed several examples of unpublished opiniot 
correcting plain erTor by the t::ial judge.m Another is U'esley I 

Green. m The trial ('ourt had dismissed a complaint hecause vellU 
was improperly lain, without establishing in the record the partie: 
residences. Any sllch error, however embarrassing, should not b 
kept from public scrutiny.llll- . 

Reversal on routine matters may signify more than poe 
craftsmanship by the trial judge. It rna\', for example, point to ur. 
certainty about the content of governing law. The court of appeal 
may not publish 11 reversal b,=,cDuse, lo it, the gover!'l!ng !BW WB 

clear; such may n('t be the perC'eption of others. Put di!ferent1~ 
the unpublis::'cd opinion T'r.dy clarify rm::cedent to ~uch a dcgre 
that the opinioI'. s!1CIuld be publishrc. Sanchez L'. Califano l3S Wll 

such a case. Its outcome turned on the allocation of the burden ( 
proof in Sodal Sec'.lrity disability cases. The court of appeRl 
thought the !3SUe aetermined by its Qwn published rreredc:-l.t. ~ 
though the COllrt probably was correct. the pr~cedent we:; hardly 

._---_._-_._----._------------- ­
In The !nlli"r ('unC('rI'. "f ("Un''!, i~ Ii fC;I~!al ir.t<'~\!'5l in thl.' '!uaJity "f j"~licl! heir 

tfi~r.~!1~E'(1. Thrrf' rr.a~ al~n tit II mnre ~peci!lc concern. h .. "'e'llt'r. An t~:..mlJh:, w(.dld Ix- a tri 
;U(!o!l!' .mnPf ,'vn.il"!"fli:: ·11 Inr rlr·vswm {f.. a t.:::her ;,tnch: if hi~ rr!','en;,1i m!1' \O'ere ::uno 
mn::-.. hiJeh It m~2ht (;)I!$h :'~' •. ,r~d thoq..::h .... l h!~n r... ,,"ir··:ti ~~lC "'.n'!;; f,fltt' HI :'!-.P : r~)hlf"\m!i t1':.. 
pISO:'J~'1 .it..,"',,!!, ('a:··.<~ii ""hen h" ··':e~ n"",I!1~'t',.j I .. ,t.• ~\lrr~I,,\E' (:.,UrI .\, " :-':.1' Time 

I to ..''''If:f' l~~t .qr,~ :-,,,t£:'5 fit :l'.t~~ 11)4.lnH .';I'j" .... '1. 

,,. ~o. -j.:.::.:tj!J (Iih ('ir, Uc:. ,'.. !97R,. Sc.' al.,,', lJ2-~'n \'. \\'o,...ltr. ",.) ~::-:l~.s~ .~I 

('ir. I}pc. :'. 197~i (f~l:lI~!' t .• 11"1r:;it nll!intiJf tr; tlmr-mJ ·.''''''rl>unt !.,,('e. ",hl<;h is ,1 m"Ul!t I 

Tl"llt UlHlt'T F~.I" It ( 1\. P. l·.nl1, 

; .. ~'I 4imi"T : :11l""1~ 1'11'1'11'" t .. mi~t8kes by fA"~rsl IlIw I'nfoTc .. m~nt nlh(,lal~. E"pn 
r('Mllnd bll!'t:1 1111 '.'!.'aft''!I'lf'tI ,·f .. ,rUT by tlotl! ; 'nite',! :-::It'~ Att"rn"y elln hI' intf'Tr.. ti! 
.. nu.llch to w"rrpn', lIui,iI.:eli'J!1. Pfli~~d ~:..at('S \' M::trtrn. ~J. j9·;".4,i.'!; i~.th ('If. :UIlI!~. 19;~ 

cOIIl.Klned noL (In::-' ~.. , h II coni,:,~I"Ii. but ~!~O Po!l ober' It:·.If' I',at ,:(,pHrnu...,. fru", tEU. I 
Calt4, P. II Wl're ""..ry ~rf'!lt." 1.1.. ThaL ill a m'J'!t lnforn.alive comnll!ht for o:;:;on- iuLl' 
"tHi in th'! .,...·rilints v( "'I· criminol jUlIli<:1! ')'~tem. 

'N :';0. 7i-19vO (lOth ("ir..lltn. 11, l!:l79). 
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model of clarity.l" Publication of San.chez would have helped 
avoid similar difficulties in the future. 

Reversals in routine cases may also reflect a contilluingbattle 
over the cerrect l~gal standard to apply. That is especially likely in 
areas where a large number of fdvolous cases arise. The finder of 
fact naturally will seek to dispose of these quickly; the appellate 
court, faceci with different pressur~9, may not be so keen. In Kidd 
I). Mathews, m for example. the Sixth Circuit, in reversing a denial 
of black lung benefits, noted that the "Secretary [of HEW] has 
again used conflicting medical tests to prevent the establishment of 
the [statutory] presumption."13lt The Secretary·s evident unhappi­
ness with the governing legal standard should be exposed, so ~hat 
others will be aware of the dispute and have the opportunity to 

"ocomment on its merits.1

Finally, for all the reasons di~cussed above, revt:rsals rue quite 
likely to creat.e law. Many of the decisions disCUSSE'd in the anafy:lis 
of separate opinions and suppreesed precedent also were reversals. 
That observation should come as no surorise; where the re':ersal 
does not turn on correction of piain error: it is likely ~hat the court 
below could not possibly have known the "true" state of the 1al.";, 
becaus~ it had never been declared. Thus the circuit court is forced 
to make iaw. If it does not publish its opinion, it creates Ii sup­
pressed precedtmt. 

All of the phenomen,a jU!~t discusst!d weigh strungly i'l favor of 
publication of all reversals. They ten us intere::a:ir.ll thing~ a!Jout 
t.he workings of our legal system, they provide helpful dis(;u9s1cn of 
legal concepts, and th~y sometimes create-or at leest dar­
ify-precedent. Furthermore, re-versal is an easy criterion to apply. 
Unlike most of the criteria u!:led to select opinions for publication, 
::-p.ver~al r£'quirt:!s no ~ubjecti'le evaluation. PubHshiug all reversals, 
however. woule ent3il a hea'0' C0:::t. If Rl! 1!)! 8 1l:1!lublished non­
affi::-mances in the !'.urvcy yom'" hod !lCt·n :ldhJ!;..I'l'd. the numl.:rr 
of pt..:hli::hct:1 npinio:r.s \\lfJ..lld heve' incl'cu::ed hy or.;:>·fifth,l4: 

,., .<., •• (. Eelltlflc ,- SI>("1:"tary o{ HEW, ~"i' r_~d 7HII.. ~·:.i ! idth CiT. 1~'7:L 

". ~. -;1>.2:'.:1.. 16th Cir. A",! ~~. 1!!7HI. .. ,.. /a . ~jil' liP. al :.;. 
• 

Itt. "'I! '7!,~u L:.. k!!"l~ \", \'afJ~to~!~. ~H. 7~I.f'::2~ (4th j·il'. AFT. ·~7. ::r7~H {di~tr1C'. c:ourt- ~~rerl .n [!ranung ~';m:nar.,. jlldl(..,..~nt ill a !)ri,·nner. ,ivi! r.~ht., MI,""!. fh!! st.::::<::llrrJ fur 
81.i7'malY ;ud;:mf'llt ,n civil ri,,!\~~ ~lI.AC" hlL, ~·.~"n " .,'h;.·..... ( ,1;41' ll~ in the Fourth Circe;t 
for ~..me time nt''';. Set' Lim",·d P.~l;-licullOn•.<upra notl' 4. lit I'/!i !'I • .'I4. 

'" .«:;, 4: Tnhll' l.l .<U!'lra 

... Thut' ~"re ~o:;!t.) lJuhli~h~d di~pt"i'ir.n~ .h:lu" II,,· stud...\-!·!If. s,·t' Tablr 1 .<upra 
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It may be, however, that some middle ground can be found 
beginning with the observation that not all nonaffirmances deservl 
publication. One case, for example, raised questions cO!lcemin! 
Michigan's regulation of abortion clinics under a 1974 statute.H 

After the decision below and oral argument in the Sixth Circuit 
Michigan revir;ed the statute. The Sixth Circuit remanded for '"Oil 
sicieration of the constitutionality of the new law. Because remanc 
was based upon an intervening event, passage of a new law, th~ 
opinion sheds no light on judicial practice. It is the par::!~igmatil 
opinion without value to anyone other than the litigants.

i 
{ 

Similarly, a "pass-through" of a Supreme Cou.ot remnnd ha! 
such little value that its publicatio!l would be hard to justiiy.14of At decision not to publish a remand in light of a Supreme Court opin. 

i 
r ion 	in another case would be more questionable. 

Finally, there is no need ~ publish a reversal based upon at 
I, intervening change in the law cf the circuit. In that situation, th~ 

reve:osal tells us nothing about the quality of decision making it ~ .... 
~ither court. It may not even r~flect a disagreement over the can· ~ ~; tEnt 'Of the subtant.ive law. lUI 	 . 

11 It' 

{, 
1.t is :rnpossi'Lle to tell frflm our s8mpl~ the nU:.lber of reve!'· 

saIs whose publication would not be called for under almost an) 
cl'iteria. 14t A rough guess, hcwe':er, is tha't abc'..1t half of t:te no!'l' 4 
affirmances center on reasons unreJated to the working~ (If the ju·I ,• 	 di-.:iary and the application of pr~ccdent. 147 We believe that. thE:' reo 

1 	 mainder should he published. Although thElt ,;vould entail a 
significant public cost, the game should be worth th~ candle.. Tc 
f:onsure proper handling, we recommend that all reversala be pub· 
lished unless the reversal is hased upon a standard or fact not 
k~1f\Wn to the tribunal below at the time that court 0r ~gency mad~ 
its d,:,cision. We bE"lieve that rule 'r':ill Lest square cusl with benefit . 

••• AhlJftl"!" C. ...lillon v. Michlran D~p'l of P·ln H~al:h. No. ii·I:':!:'; i!;lh Ci:. Sl'pt. 19. 
!tl-"l 

,•• A 	ditf~~~nt C1:1.., ,. "'Quid !.;c pre,"~nted b\' S'Jbu'Anti';!< c(m,"d"ll;\tl~n ,1f a Supreme 
(""Jrl 	"pi ... j'l!'1 ~("n' fC'mr.:1d til the trial cO:J,t. T!.llt enquPKtiul10biy .ho'Jld b~· publ,~hl'd. 

In J.lmilr: p/,I-oil('a/,,.·: . .H,'f.ro nl:te 4. "I: ftC{lS;]flll'lldl"d pubiicl!t:';n d ell f{:lnanrt!'l 01 

S"prt'!TI!'''1.·oun rleci~illns. Id at 839 W .. nnw helieve p.:blicl'lion of a "ra!"~'lhrough" 
llnut.c~!)."~Ary. 

•• S.... I' r. Gar2r.l'r v. Z1.hradnick, No. 77·1871) lith Cir. Sert. 2!:1. 19751 (CII!'!!!' hl'ld in 
ab"yanre r:!'nc:n~ !.bdai('n i'! Gorclln \. Le..ke. 5i4 r.':d 1147 (4th Cit.l. errr. cicni .. a. 43!:1 
U.S. 	970 (19710 1: Cf'm.md in Gardner reqlJirl.'d by full' t~tabli~hl'd in Gordon •. 

... Tltl' Ins.j.·r probl~m is t.he cl')l'~ic netute oC 30 mAny of the ol...nluns. 

.. , Olle·half ill a r·."ljt.l estimllt!!! by the au! hoi'll aCt.er r~;ldi.n:; all noriaffirm!lncetO in the 
I14m;>le. 
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~~' , d. Summary of apparent costs. Far Rnd away the- majcr 
~~ problem we have identified in connection with limited publication 
;X~is that c~c~ted by opinio?s that do not sat.isfy rnin~mu:n sUmdards. 
"g.;:q:,,: Such opInIOnS do not gIve the appearance that Justlce has been 
'L;~ done. Mure important, perhaps, shoddy or>inions may reflect the 
i::;[. quality of thought that went into the decision itself. Thoughtless 
·t;~"'f opinions a:e a danger to be guarr1ed I!gaillst resolutely, especially 
i'~~~. given the lack of correlation between producti':ity and balo.-:-stan­
!;-... dard opinions. We beHeve every opinion can satisfy minimum
l standards. 

; SUDpressed precedent is :::;. much less significant problem. If
l' the cau'rts of appeals were to recall that opinions of public inter£'!t
i. 	 should be published, the problem would be le5sened. In addition, 
t. 	 the publication of all decisions with separate opinions.. as well as 
I: 	 many reve!"sals, would help both t.o avoid seppr'9ssed precedent 

and to ensure the circulation of opinions that e:e independently of 
interest to the public. 

• 3. A Hidden Cost: Disparate [r;'t!Jc"t rJ.1Ld Certiora.ri Courts. 
I A third cost, the dispa:ate impact of limited pcblication, mey be
i' more pernicious, for it::; full e1Tect stems [roln the cumulation of
f various devices adopted by tne ;;ourts cf appe.:ils over the last dec­

ae; or so to cope with their increa~in;; ('asdo~d. An appr;:dftt~o::1 of r. the problem requi:es consideration of the inf('''adk'll betwe( n lim· 
I, 
I itE'd publication elld three related t:'h~::1o!Tlena: (1) the dlspropc;r­

t tionately low ra~e of publication of opinifll!'I for some t)1leS of liti ­
r gation, such as prisoners' petitions, Social Security cases, and
I appeals i:. forma p::uper:s: (2) the deci:::i(l[1 by the cm:rts of appenls
j of a suh~tantial number of ('e!H~S without ()rf~1 9!'gumenl; unci (3) 

the uSe hy the circuit court.'I' of centra! stalfs '·f atturneys to aid in1 
research and aecisinn making.!•r Tah!:' ) 4 dio;pbys tb~ ~'!bj£'ct maW:r r,f t.r-: !'!ppea!s t~rminated 

t 

I -

during the 1!:176-79 Iiep\)rt::lg Yea •. ~,rost interesting among the 
r 
t• 

ittrns in the tal)!€' is :.he ~omJ1!J.r!:ltive!:· hig!l Jlunl'ublication pi:!r­,f cent:.lges Gt pri"oner ci\'11 rif;!1tS ca"es. 8r>cial Securj~y c;.;"es. anri 
pri!'loncr p2titj'Jns in ;;cneral. St:ch hi;:h nrmpub!ication rates

I shoe.!Id (,('!l1" R::' no surprise. '->cw,·;1.'l-r.for those l'Iubject ma~ler ar£'tls
i are the mo.~t likely to prodd(,~ friYolu!1S litigejon hecause of the 

ah.-lence of di.':incenti\'€:·~ to npppal. In adrlition, Cli!~es in thiJse Cllte­
fories often involve emoticn~I i~Sll~~f pmsllcd by litigpnts who s~ek 
personal ..'indication without any n'l.Jistk ~xpedation of legal rem-

J 
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edy. Finally, such· claims often turn on factual rather than legal 
issues; hence, there is less that an appellate court can do to review 
the decision below. 

TABLE 14 

NAn.'RE 0,. AI'PE.\L 

Subject ~!dtter Number of Number of Opinions not 
of ApPf'ai Pubiished Unpublished Publi··h .. d 

Opinions Opinions (<:;. ) 

United States. Plaintiff' 
Civil Ri:;hts 11 8 4·" " -.~ 

Tax 16 50 75.8 
Land Condemnation 6 9 60.a 
OTher :110: - 102 48.1 

subtotal 143 169 54.2­

United St3tes. DefendlUlt 
Prillonl r Petitions 167 456 73.2 
Civil Rights 94 176 6- .,0._ 

Soci!d Se'.;uritr 92 305 76.0 
Tort 68 116 6~.O 

Other 339 417 55.2 

!!ubt.;~..al 760 I·riO 65.9 

PrivJ!t~ Ca.!!."s 
Pri~n:"le-r Petitions 290 1O~8 72.7 
Civil Rit;nta 398 i08 64.0 
Securities 68 75 5204 
Labor 91 116 56.0 
TI)'1 272 357 1\6.5 
Ol~eT 696 786 fi.~.n 

51Jht(;la~ 1B15 3080 62.~ 

Crimin.::' 1:;:0 lC:!1 ,')5.: 

T!)~,I 40?!! !i34:! 61.i 

::01.;111:1:: Scotl.<:;.:al Data, ~upra nuLe 35. Table~ i. l~. 

/ ..nother prob!( m is the rel!ltively nigh percentage of unpllo­
lished dppee!!! that were filed in forma l)Ruper~s. Amo:lg unpub­- lished opinions the in forma pauperis rate ',vas 32!JO, while umung 
published opinions the late was only 20 %.14. Once again, the dil'l­

... The'le percental!'" are ~rc,m Slatl-'tit:al DaM. supra not!!' :1!"., TRole-. lP. 3P. "L'. :>U.-
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crepancy can be explained by the higher proportion of frivolous in 
forma pauperis appeals because of the absence of disincentives to 
appeal. Nevertheless, both phenomena-the dispa.rate publication 
treatment of cer:ain types of litigation and the relatively high inci­
dence of in forma pauperis cases on the unpublished list-give rise 
to concern for tv:o rellSons. 

First, the dispa.rnte impact of nonpubIication arguably sup­
ports a claim of de:'lial of equal treatment by the courts. The issue 
has been raised before the Supreme Court, but was passed over by 
t.he Justices. l4t Before this study, however, there was no hard ~vi­
dence that certain classes of litigants were most likely to suffer be­
calJse of limited publication. Nevertheless, even with empirical 
confirmation. the constitutional claim is At best colorable. because 
the circuit courts' pra.ctices would al::n03t certainly pass present _ 
equal protection tests. The statistical frivolity of certain types of 
appeals surely providelil a rational basis for the disparity, and none 
of the types of litigation is based on a currently recognized suspect 

'j 

classification jU'3tifying strict scrutiny. 
Whether constitutionally justifie<i or not, litigants in the cf­

fecterl classes still will helieve thAt they have received second class 
justice. That is a prob!em, for the appearance of justice is nearly as 
importa.."lt a~ the fact.lIIO The federl!! com ta. which view then::se! ves 
as the guardians or.,equal justice und£>r law, should be \.:.11iquely 
sensiti\,'c to claims that their OWll house may not b~ IJ.1 orde!. 

Sewnd. th~ danger of routine treatment is another threat to 
judicial re3ponsibility. It is pcs:;ib!c that a judge's llli:ld subcon­
sciously will run along these line:: "This is a prisoner civil rights 
action appe:3led in forma pauperis; pest experience tells me there is 
nothing to such ceses. Therefore, I don't hAve to think About it. 
and if I don't p~hJish 8n o,(:i:lioll I won't have to sift thwlJgh a 
meD.ni.ngle~s re~urci to prov~ th~ fr;<:oiity of this appeal lO an ;,!n­

carin:; puhlic." \Ve ;'elievp. that jl~dgrs zPl1lously gnnrd against such 
ir!'E:s;,)Onsible dlO'dsioZl makin~. But th,;r~ i~ a da:-:g··r {If a judge de­
velo!Jing a conditioned re~p~nse to the gudac~ characteristics of 

, _______,._.10.,___ • _______•__ --­

... An equlll j:'""tecu,," ch.j!"nj1", t.o tr'(, SI?\'l!'nl:', C;n'\lit'~ limilt'd puuliCJtion praf'tice 
\I'as made in lhief Arnl(,U6 Cut'u u( I.he Chica~o fo\,;.nci! ,,( Lawye,... at :'C,-19. Brn",'dt'r -: -
Uir~IN, 434 L'.S. 257 11976). 1 hf' Suprtme Courl-. ('opinion in 8mwri(!r, ho",'evf'r. did not 
addr!!"!! that issue• 

... That may partly e!'"plain the ro:!lat;\f'ly l'::lth pl'rcent.llge of criminal appeal! 144.9';.. j 
!.hat are J:.llhlu.hl!'d._ Many uf th(l!M! appe"t, are, no duubL, frh-uloU1t and in forma pall~ria.. 
Yet ill i. hard tsl uphold a cu~viction ";t;'out ~"'mf' .. [tempt at f''::plan'ltion, And once lhllt 
attempt hfts 1J.o."," made tr,pre ir. 8n inf'tntive lu puhti~h t;'P fruila of the Jan.); 
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certain classes of recurrent and annoying litigation. Requiring a 
judge to justify a decision to the :t:mblic is one way to minimize that 
danger. 1111 

All of the circuits provide that oral argument n~ed not be 
heard for some appeals. The idea is to expedite disposition and 
conserve judicial resaurces in cases where the issues are so plain 
that .oral argument is most unlikely ta add to the quality of deci­
sion making. 1U Because such "cleim" cases are likely to result in 
routine dispositions without p:ecedential impact, we should expect 
a substantial coincidence of nonpuhlication and deninl of oral ar­
gument. In the survey year, this hypothesis proved true. Only 3~% 
of unpublished cases were argued orally, as compared to 81 ~ of 
published casf'S. IU 

, Although those figures are not surprising, they lend· force to 
the concern that nonpublication reduces the incentive for judges to 
probe beyond the surface of the- case. That concern is particularly 
acute in cases submitted for decision on the briefs, for oral argu­
ment may show a court that the case has depths not apparent from 
the paper rerora. Decision without argument., coupled with the 
prospect of ncnpublication, remO\'es two safeguards that might 
lead acourt to notice that the case is not in fact "routine." 

Fin~lly, therE' is the role played by central staff in the formulil­
tion 'of opinions. Over the past decade, many caurts, including the 
United States Cou:ts of Appeals, have added large numbers of 
staff law clerks to I!!!sist in preparation for argument and later dis­
position. l 

:. 
t The Ninth Circuit, for example, employed thirty staff 

derks in 1978.m Although the use of stzif clerks varies widely 

I •••Jur\ge rQII,,, 8crlrC~.5ed thi:! POint elOQIl<!ntly in hili rf'Cenl honk: 
, .A. relnarkahly elfe.:tvt' dl'vict' f,lr Jeteetinlt n~5ure~ in .,.:curlic.... and I.·,k i... the tl'dcc­

ti'ln til wtiti'tg /,[ the rl'sult.8 nf om"!1 th(J\J~ht pron'~~e5 .. ,S'''n!'how, It rtl'Cisi',n 
;:,,';IIt'rl .)\'pt In co::t', ht:'ad or !,..Jh'U Iib'Jut in c"nfc~~",'" I" .. k~ di,r~r('nt "lu'n dre~"ed 
up in "T!~l<::l 1'\"~'1, I'nri H'I" out il"(} th .. ~un!i:::ht . IWle mu\ h" in the .erv 
mi,h.Jle of a!; ,'pi:lIc·.. fln:r.blin~ t,: r'f\"ct t:.t' r"!l~"llir:;;: n!! jud~~~ hH\,l' !lk:- ..ed fin, ,.,.Iy 
tt. repl;~p th8~ ;' ~;I""'!pi:: "'Wton't ""iite" Tr.,.. H~t f)f \'.. ritir.~ tl·n~ '.1~ ..... hat ~vas \l.4Thnr. wit!; 
the IIct "I thtnK,n!1. 

F. ("orrIN. Tllf' \':A'o~ «f A Jt'n';;::; R;.:rt.£C'Tlu'<s Yl«lM nil:: Fl-:nl'.RA! Ar"I'I.!.ATE fl'.NUI ,;, 

119~L .. 
, .. Arr"'.!.A!"! .lr'~Tln: . .'uP'/! .,,'t" 2. At 2·32 . 
... STATl<;T!("Al n'TA, $!'WIl nott 35, Tllh,a~ 11', lL:, 4P, 4L'. 
,.. S ..· snlt':"nl/y D. MEAoca. AI'I'::LLATr: ("'''R111: STA~'F AS!) p"""Po"!! !N Til,. CRISI!' ()' 

VOLl.:WE (1974 \; 1I!'IIn::m, .• upro. nOI.t 57: Lcsin5ki ,. St..dlmeyer, i'rrl1f'oTing R,:~ror,..h and 

Sc:reollnR lit l1u' Mi.::h..:cn Cnurt of ,4ppf:al.~: (.m~ Conrt's J.fethori {tJr /ncrrO:JinJ: Judirl(J, 
Productil'iLy. :!;; V.u:t'I. L. Rr.v. 1211 1197:\); Thcomwon. :.!iii"ounl< tht Dam<JI!f'" Ur•• 
JI.dRf! omi N(I Judllf! .A;:,Pt'lIot(' nf'ri$iona. 50 c.u. Sr. 8.1. 476 !I9711l. 

,.. Hellml1!l • .'''pro noU' 57. lit 946.-
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from court to court. in some the clerks are heavily involved in pre­
paring preargument memoranda and draft opinions. Such proce­
dures present an obvious danger of delegation of judicial responsi­
bility either to the presiding judge of a pru.,el or to the staff its~lf. 
leading to what one state judge styled the "one judge" or "no 
judge" decision. 16. 

That danger incrrases vdth the concentration of staff law 
clerks in areas of the law where the high volume of cases makes 
specialization possible--even desirilLle, given the possibility of 
economies of scale. Thos~ high-volume areas, of cou:se, are IDost 
likely to be the ones where frivolo~s appeals are the most com­
mon-criminal, prisoner, and social security case:;. and appeals in 
forma pauperis. If, as !leerns likely, those cases frequently are de­
cided on submission, it can be seen how m'trkedly the process by 
which many appeals are "heard" differs from the g~neral percep­
tion of an appellate decision as based on a collegial exchangce: of 
vie9t"S, marked by multiple drafts and ceveloping ideas.167 

That ideal ma.y not often be attained. In fact. when the C'Ul!lU­

lative impact of limited publication, central st!l..ff. nrt -;:he associ­
ated phenomen!l is assessed, it C!Ul be secn that the courts of ap­
peal!; often heheve much like COI..:!ts with discretion;.uy 
jurisdirtion-like certiorari cou.r+....s, in short. Sl1ppcse a petitlOn for 
a writ of habeas corpus is denied by a lower court. The case is 
reviewed by a staff member, who makes recommend.ltions and 
sub!1lits draft opinions.·It is disposed of wit:~out argument }-Iy the 
ccurt. That proces.:; could equally wen dC!!ilcribe a deniFLi of certio­
rar~ by the Supreme Court. or the dispositio:l of a "routine" c~.ze ;';y 
a 'circ-uit caurt. They cerUlinly cannot be distir:guisned on the 
grQund that denials of certiorari are un;. Jblished and non­
pret::!:!dential; so are most such "routine" circuit court deci~ions. A 
plausible distinction is that. deniaJs of certiorari typically aI£> n'Jt 
acrnmpl'Inipd by a I;~ten:ent of rc!'.Scn~. but our findings !lhow t.het 
m~ny of:he circuit CCUTts' ur..published opinion~ are similiuly be­
reft of ju"'..... !l.cation. A fn rmllJ diff!,r<;:>nC'f' e::i::lt..<;. of COI..:T<>t.-, in that 
discretionary jurisdictiun in the Supl!'me CL'urt hti.~ h(';;n adhc:­
izpo hy Cong:ess, ue while :hf' appeIlJ.u~ jurisdiction of the c.in: uit 
cour!.." is mandatory.l~P But ,,'hen \;'~hed i:i ihe "t:'ynical Rcid,'"IGO 

... ThNlI :,~on. ~'J.fJr1l n(,((' 15·~ . 

••• Thl' ~t des-::ripflvn o{ Lh~ id"lIJ proc~ i.t ~a~t. rh,' Time Chart :.j .hl' .)ustictls. 


73 U"IIV. I... ?:;-;. 84 (l9~S: 
... 2~ U.S.C. § 1254 11976). 
.- Id 6 1291. 
.... H•.!mli."!!. ~upr'J not(' Ii, at 40.:!. 
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this formal difference evaporates. For the realist, the processes are 
the same. The conclusion is inescapable th:lt, \\'ith regard to a large 
part of their caseload, the circuit courts have transformed them­
l)elves, contrary to congressional mandete, into ce~tiorari courts. 

Perhaps such a tram formation is the necessary result of an 
overwhelming caseload. It m~y be that little has been lost, and that 
the quality of ju!;tice has not been diminished appreciably. Cer­
tainly ::.ome such steps are necessary to allow the continued opera­
tion of the system. Yet the cost of a changed Appellate process 
must be recognized for what it is in order that the finRI price of 
judicia.l overload can be fully reckoned. 

V. CONCLUSION 

A. A Model Rule 

Our survey of the publication habits of th:: circuit courts COll­

firms that the principal benefit of limited publication is ~\\ifter jus­
tice; in addition, there cay be savings in judicial effor~ Lhat in 
turn may be trandate:d into gains in productivity. We ha'Te elso 
identified t·....o major costs: suppresf;ed pr~cedent and, more seri­
ous-Iy, a marked number of low·qUE~Ety opinions. Those findings 
challenge the critic to fllShion a rule that maximizes the benefits of 
limited publication while avoiding as mw,y of its costs a~ possible. ' 
The ~10deI Rule that fu!Iows attempt,s to meet that challenge. 

Rule _. Opinions.18I 

1. Minimum Standards:1u 

Every decision will be accompanied by an oplllwn thFtt suffi­
ciently :;tates the facts of the case, it.<; pro<.:edural stallc€: Ilnd his· 
tur~'. :lOd the rcle·;.ant Jeg'11 authority Sf' tbt the hll!'ii<; {or tl.e di~-

---'-- ­
, .. We !1r~'t pmr"5ed e !\i .. del nlll,. {or publi"Alton III ~::~;I' J I"jil l" <',''''1. <l.;'rn nn!!! 

4, .,,';';-;,.\(1. The 'er~lOn in t! ., tJ:~t ref1"'I'U! :('~~on~ Ii drn~ri In Lhl' rrl'~ ..n! sTud\' 

Th· \i."I':I Rul" rl~s nnt mention the nundtatloll r,·",III1rY to limi'''d l'"hiic',,1.luH l,e· 
("r. I~" Il~' .'t'Jeiy :irl nol inclur\~ any tindil~<:9 rela:i\'e to {,ltatHH,. ',\'1' hHve hi~th ~Ilmm'" 
riled ',"If '·Ie .... "f nonc::.nliun rule, in trxt IIl1(j nf,I,'! lit nult'~ :.!~ ·:n ,<urr!!. F••, Ii I:wtl' <Ie· 
tIIi!..~ "nuJ"!'I~ of IlIJfl('itatiun ruJe!'l, .ee f,'".'l·PrP ....ocntwl }-,rl'("p'irn!. 'lJprn nut!'l. Hl 1194. 
QQ. ~imiIArh. tnl o ~t:ldy did not ffY~Ull on tho? rircuilllion 'If Ilnpublidlt-d "pia!: ·I~. ~.. thl' 
Mildel kuJe d, .... nflt nddrt"'S..; the prob:em. Our \';e""!!! un cjrr'~JHli"n Uti: eXNc·.td in Llm' 

itrd rub/,cotsOft. 5upr(J ""I.e 4. lit f413·14. 
,.. Iw:ulIi,'" uf a !ectlon 1:0 minimum ~talldtlt(h was rle~i(Zn~d tn (f'('Uli juniriMI atll'n· 


tion ,.n tht' n,,«,d to providt' a minim:tlly IUlti~f~('tury ell,lnnatiun (If whY;.thf' ruurt feHched n 

(Zi\'l'n r .. ~ult. 
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position can be understood from the c;pinion and the authority 
cited. 

If the decision is based on the opinion below, sufficient pOr­
tions of that opi!1ion should be incorporated into the opinion of 
this C(,urt !:o that thp. basis for this court's disposition can be un­
derstood from a reading of this court's opinion. 

., Publication of Opinions: 

a. Criteria for Puhlication: An opinion will be published if it: 

(1) establishes a new rul~ of lew, or alters or modifies lin ex­
isting rule of law, or calls c.aention to an existing rule of law 
that appears to have been generally overiooked;I-;3 
(2) applies an established ruie of law to facts significantly 
different frum those in previous applicc.tions of the rule;184 
(~) explains. criticizes, or reviews the history, applicationT or 
administr::!lion of existing deci!'ional or enacted law;lu 
(!) creates or resolves a cO!1tiict of authority either within 
tht: circuit or between this circuit find another;:es 
(5) concerns or discusses 11 f&ctual or legal issue of significant 
public interest;!,!7 
(6) 	 is accompanied by a con.:urrir.<:r or dissenting opinion; 
(7) 	 reverses the decision below, uniess: 

a) the reversal is caused by an intervening change in 
law or fact, ,('1r 
b) the rpverssl is a remand (without further comment) 
to the district court uf a case revcr~cd or remanded by 
the Supreme Court;HIS 

••• The firM d:lUSl' .)f 1hi! mil' ""Il' inr!ll'il'd in th!' r.1I1dp.linps iur "pinion puhiicatJon 

!'J"tr.f",1 I::. f"e F.orj"rnl ·l<Jriil'lDi C""'l'r. Sp,' :'r~."!'.~:'II', .'Uf"O ""ft· 17, III I,;. It "'/1>4 in· 
cJud~Li In ~11:rJ(: (-,rlf; In .... p·.f'rel I'trn"t :)bHt~ . .'pro lJl .... ·rH!."r fir ('flJ.L'''''''''''' ("h.,'1'1l P1.A.~ pnrH. 

a, 41J! ell! I! l~~")li:; ·,11; C!f!. It ~:",':)IIII; f·~·:i '·IR. ((. liP!' • ·tl':. ~HI! ('!K n.. ~il!))(lJ. 

The IM"'t l;.~I·~e. !ht' "1Ioo~urrf:'ction r::!r. ;:o.f't"!"!'1": t,) hf'l 1!1f- !!r.!(~-'~ pr"p.... rt\ .!f tn," !\:i!uh rir("ua. 
~H ell{ f{. 2!lhli~1. 

'"~ S.·p DI::7KlrT I)' C"l!'~IJ;r., ('Ikcl'rr I'I.~"" I.ilf'! (,; HTH \IR. H. orr- ~ 4.(1. 
'" S"p DISTMlrT OF COl I"ABIA \1P.:·l:I~ PI.A~ pllrll. c; ~TJ! Clf!. H. lSl/lliiili; 7TH e,n. f{ 

:J5(,}(llfiii); 'ITJ' riM R. 2l(hli,l1. 
,•• Sp(' /)1"TItH, OP COLIIMIII\ CIn(,l'H i:I'~ ~"IrO. J: ~TJ! CIR R. J.'~loJ(\'): 7TH Clk. H.- 3.1(c)(J l(ivliC); FTII \'1\ R. app. ~ 4(11), (t;: lIrT' t::J!t. H. 171dl! II. 

"" .'....('P DISTRICT flf C'OLl'MUlA \fI,~t!11' PI.AN I'!IrR. b: ~TII em. H. lil f .1l(ii): 7TH em. J~. 
35(rl(l)(ill; R·~!; C·:L H. IlpfJ. ~ 4!<I); ~II ell!.. P.. :!I!hll·l) . 

... EIs .... ·ht!re ·..·l' n.'comrnendf'd ·tht' puhl;nHion d all • "\E' rSll is. 5,"~ l.im.(.·d /'ubhl'o' 

11011••'upra n<:tl' 4..Ill 6;)9. Here ....p withdr ...... thst reCl1'1H.It!ndAllOn b('Clll1S" it ........ uld unn('I" 
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(8) add -gsses a lower cl.'urt or administrative agency decision 
that has been published;1" or 
(9) 	 is an opinion in a disposition that 

a) has been reviewed by the Pnited StAtes Supreme 
Court. or 
b) is a remand of a case from the United States Su­
preme Court. ITO 

b. Publication Dpclsion: There shall be a presumption in 
favor of publication. An opinion shall Le published unless each 
member of the p~el deciding the case determines that it fails to 
meet t.he criteria for publication. 

. ~. The court recognizes that the dedsion of a case without 
oral argument and without publication is a substantial abbrevia­
tion of the traditional arp~Ilate process and will employ both de­
vices in a single case only when the appeal is patently frivolous. 

MRP.Y of the provisbns of the Model Rule were suggested by 
t'listing circuit court rules. We provide textual dis~ussion only of 
those provisions that were 5ugg~sted primarily by the empirical 
study, 

The most striking finding of the study is the extremely high . 
cost of nonpublic:r:,!on in terms of opinion qllality. Nine of th~ 
eleven circuits prodlJced twenty percen~ or more below-st~ndard 
opinions. In six circuits the figure was above thirty percent-.m Sec­
tion 1 of the !I.!odel Rule should rernr.dy that situation. The need 
for t he provision is all the more apPl'trent given that opinion qUD.li. 
ty is not correlated "'ith productivity.l":''Z In other word~, by adopt­
ing section I, the Ct)urts could remed;: the most serious d:-8wback 
(If nonpubtic~tinn-pnl'lr opiniun qURlitY-\"'inlOut reducif'\g pro· 
ductivity. The en:.€' for the p:-ovision tha.; is \':;ry ~tronf!. 

f<.<arih· irlcrt'/!'I' thl' COUfUl' rublith..-:t opln;(.'n \')I.al& by mr:illfi.I'l! pL5~·th;mll:b and other 
o;J!:lions of iin.lled pr~("edf'ntjal \'Bille . 

... ~.,!, 4TH CIP. R. leff\)(vi); SllCTI( Cmrr;IT Pl.AN ~ 1. :Ttl Cm. R. ::r.(cl\!)!"'l: 1'," ("IR. 
R . .lpp. , 4f ... ); 9TH (;11t. R, 21(h)l5),

IT. A Cl!..·" thllt ;,"..! genHatl'd D f'_'11 Coited St.u\c' Suprpml' COUT! "pinion d!'.uly .""'lld 
~ pu!. ':~h!!d ,it t:at' ClfCUlt ("""Jrt levtol-,:w,n if ttl!" pulJlic!lt1I>fl QrQ!'r is fl'tr08c:i\'l". 1\ C'ircuit 
C"Ourt opinion f"iiu""in~ II ;t'mcn~ Irertl tht. SUIJ~In" Court al,.) .hfluld ~ published. Ih'\'·· 
,,·tr, if t"" opinion il limplv 8 rf!'rl!rl!nC~ bsck to tne district ,nurt, tht:rl" 18 no nt'i!d rot 
publication . 

... SCI! l'abll! FJ supra,' 
!~. Sf'1: Tabl" 11 ~up!"o. .. 
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Section 2 of the Model Rule includes detailed publication cri­
teria. Six of the eleven circuits currently use such detailed crite­
ria. 113 Our findings showed no posith'e correlation between specific­
ity of puhliclltion criteria and the percentage of opinions 
published. 1H Ne·..ertheless, we favor specific criteria on the theory 
that the publication decision will bE' made in a more intelligent and 
consistent manr.er if the judgE's have detailed criteria to guide 
them. The !'esult should be fewer c.::.s~s of suppressed precedent. 
Additionally, our figures do not disprove the effect of specificity on 
publication percentages; they simpiy fail to prove it. 

Three of the criteria warrant indivdual discussion. Section 
2(a)(3) tries to ensure publication of opinions that reflect problems 
in the administration of justice or the working of case or statutory 
Jaw. ,Judges are in a unique pO:Jition to observe such problems. Any 
opinions that result from that advantage should be made generally 
available. 

I 
Section 2(a)(6) of the !','!odeI Ible call:: for publication of all 

I opinions that are accmnp::mi!.'d by n,mcurring or dissenting opin­

l i0::15. The results of the study pro...id~ str,:;ng evidence that such 
opinions are lik~iy to deservp. publi~ di~se!TIination. Of the four 
such opinions that we f'valuated, only t,va were corre!:tly left un­
published. m Furth~rmore, the cost of SUell a proviSion is negligi­

I 
ble. In the entire ~urvey year, only thirty-eight such opinions went 
unpublished-about 0.5(: of the tot~l of unpublished cpinions. m 

Tbis ba~ance of costs anrl be'1 P tlts ~trongly supports section 

t 

t 2(a)(6).
i Tne situRtion is not so clp.ar with regard t.o section 

f 2(a)(7)-pllblication of r~versp.ls. Our findings indicate that many 
I unpuhlished rC:!ver~a!~ should ha"ve of:'e!) pub;ished. Some were law­

declaring npir.ions and nth.nrs rC""('a1ed impMtrlOt information 
j about thE: pcrf~)rma!lce of lower ,'o'lr1,. and adm!!li:-trulive n:;encie~. 

I On th~ o:ner hand. SOIl1I" rr.\'er~~is. fur in:;.t:l'1rf" those caused sim' 

I ply hy an intervening cn;>n/!,:" in the fDcts or Jaw. should nut n.3....e 
been published. An ndcition to tht: eqtJat:c.n i" the high cost of 
publishing all rl·\ler::.als. In the H.r·..ey year. fiL!ch a move would 
h3ve increased fht· \(!ta! or T't;l~li~h\:'d ;)pillio!lS by t\venty per-

I 
J 

n. So-e Tllhie ,\ <1If'ru, 

... S.,I' len an"j n.,:,,~ Ilt nnl"< M. ,;0 -"upr'l 
In S.1" lett and nn1rq nt. not"'!' 11('·1:'1 .... U,., ..fl

i ..& S.'r t"XI at nHt .. t:ll ~uprr.l 

A 
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cent.177 Accordingly, section 2(a)(7) is a compromise that attempts 
to secure the publication of only tho-se reversals tbat are likely to 
be significant. 

Section 2(b) of ~he Model Rule calls for a presumption in 
favor of publication. Our results indicate that such a presumption 
is likeJy to affect actUl'~l publication bphevior, because circuits with 
a presumption agaimt publication actually did publish leas than 
circuits without such a pr~5umption.I':'!l Increased publication is 
likely to diminish the problems of g'Jppressed precedent and poor 
opinion quality. Although there may be some loss in the area of 
swifter justice, our results do not suggest that productivity is likely 
to suffer.In Section 2(b) also requires a un..:mirnous decision of the 
panel in order not to publish. 

The language of Sectiorr 3 is entirely precatory. It simply calls 
for j'Jdges to recognize the danger~ inherent in combining several 
judicial "~hortcuts" in a singJe case. There is some temptation to 
call for publication in all cases in which there is no oral argument.' 
or vice-versa, but the cost of such n provision is high. In the survey

'" year, it would have more than doubled the total of published opin­
ions.18O Our hope is that the precatory lRnruage of Section 3 will 
call the judF!es' attent!vnto the possibility that they may be trans­
forming their courts, without :.tatutory authority, into cel dorari 
courts. 

B. Su:nming lTp 

The discussion of limited pubHcation has produced numerous 
claims concernipg the harms and benetits of the practice. This 
study permits an empiricRl eVllluation ,)f ma:1V of these claims. It is 
denr that limited puhlication product's nt !ea~t one Rig;Jificant ben­
efit-~wifter u!'pel'sHejIJ5tice. The claimEd benefit of sp.vings of ju­
dirial time ?ne eifert i'l je~s clear. It is difficult to read man'. un­
pubtisi:eJ opilliun!' withoul condudinv, I hat relath'ely little-time 
and effort was spent in their prodt'ction. Yet we found no positive 
co:re!ation bctwe... n n t;:irclJit's tendency not tc publish and its pro­

-
~ 

m ThE' Iluml-er uf p .. hhsh..ci npinifln!' for to" "ur\t:~· year In ail circuit., ;I\',J~ 4699. SCI 

Tl'hle I </Jpro Th~rp "., -l' 11)11< IInpuhbhrd n"l:!'ffinndlifes. ,.;;.... Table- !3 <upra. 

". Stlf' t!:"s· lind not.... Itt nl)tc~ !ll·;}l .<upra. 

" •. Sf''' text' an:.! nute at not!' 6r. .~UI'''II. 
... I! the 7l3'~ <lr 1111 unplJhh~bed "ptnion~ d~cidE'tl withoul oral arl:um!:'r:.t. I(,f' u>xt an( 

not .. at note !;~ zupra, hAd \'!E,t."n flllhli!'ll,,·d. rtll' numlX'r of p"hlisiled opinions ...,uld h.". 
~hnt !to :,..m .\1:;91('> If',721 Sf''' Tabl.· j 5/J,~'n-

http:Chica.go


\ 


;;- . 1981] Limited Pubiication 

ductivity. Other variab!p.s may obscure the re!ationship between 
nonpublication and productivity. Alternatively. the judges may be 
using the time saved to perform ioportant but not case-related 
functions. Althcugh we suspect that the time-savings hypothesis is 
true, we are unable to verify it empirically. 

Our examination of the circuits' work has provided little to 
justify major concern about the problem of suppres3ed precedent. 
We did, hO.....t:lver, find a number of cases where valuable discus­
sions of difficulties with the lew or its administration were sub­
merged. The circuit cou;t3 could sub;.tantially remedy the problem 
by adhering to severnl of the pro..-iJio!'ls of our Model Ru!e. 

The more significant drliwuack t() the system is ita pernicious 
effect on judicial responsibility. In many circuits, large percentages 
of the unpublished opinions f'liled to satisfy eVen minimum stan­
dards. Further, wh~n nonpublication is combined with denial of 
oral argument, the result may curtl:ii! the appellate process in a 
way inconsistent with the mandator:.; appellate jurisdiction of the 
courts of appeals. Once again the Model Rule provides a way to 
reduce those co~ts sub::ltant!ally. 

Perhaps the greatc~t danger of any pro.:edural refrJrm is that it 
will be adopted without suffident ret1ection or continued without 
sufficient study. Although the pu t)licc;tion plan::. :~ceived ample 
thought before their adoption Ilnd during their first several years 
of operation. study of the Cifft:'ts of the plans has almost entirely 
cEa!;ed. From HJ73 until 1877, t!.e plclm were the iiubject of annual 
rf'ports hy the Administrative Ofilce uf the United States Courts to 
the Judicial Conference of the United States. The reports are no 
ionger heinp, made: since 1977 the study of the pians has come 
largely frum outside 0f the judicial system. Clearly the courts 
themselv2s navf' nu ll!ciiities to cllnd '-let ::uch inquirie:;;. The proper 
agency is· thp. Adr:'!:ni~lr~!tive Of!ke. Data on the workings of th!:' 
publication pian.s u:wd r::.hel ree-em aDpdldt~ court reforms) 
si \uld br; included 85 It f;::.gu!a; pan vf the .';nnue.l R • .::port. Perhaps 
after sl?veral years of SJch rcportiI~:;. more ambitious statistical 
studies will be p('~<:;ihlt' ar:rl '....il! p:;.(.vi~'" more conclusive an:.wers 
to the questiuns ari~illg' out of the !imited publication debate.-
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HIDE :\;\'D SEEK PRECEDE:"\T: PHAl\'TO,M OPINIONS 
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Bohert L. Black. Jr .• 

f l. I~THnoliCTIO~ 

I 
f ~(t one seriollsly 'lllestions the ad\'isability of publishing mo!'t. cIt-d­

sions of the hi!!hE>'it court of any jurisdktion. Because this COllrt of last 
resort exercises ultimate authnhty, its pronouncements shouk:l reet'in' 

I 
the widest circulation that circumstances will allo\'" Thi... is particu­
larly true when, as is most often the case_ it ha" the option to select for 

f dt'c;ision issues fJf broad public <;ignificanee extending beyond tht! in­
Jerc<;ts of the litigants. 

Opinions of j()\\"t'r courts arc of a diff~re!1t nature. ane! the J'ublica­
tion of these opininns is all area that lm'ites H'!,!uLtion. Not en:,ry 
appeal h;.c" great public sip:nificallcc and a numht:r \viil have no lasting 
effect he~ond the concerns of the parties tl') the liti~alion, Others. 
howe\'er. will t:>xtend the upplicutirlll of estahlhned prim:iples to fll'W 

! 
f fa<.:tuai sitllutipns_ den·lop nt'w rules of Ia\\ {Jr n!f)dif,· ()Id rllle<; lIndl'r 
I the tradition 01 ('\'olulion characlt"ristic (If .-\m.,:!o-Anwrican jllri~l'rtl­

dt'nc(', T!H~e dl'''t'r\'(~ p'lhlieatipll. 
Pllhli('ulilln of CDlIrt opinions. howen'!'. j., a Illi:'.t:d hl<'ssilll.!, B"gin­

nin~ more than 3[)O years a~o, commcntator', eXI'rl:~~/:J appn'ht'nsion 
ahollt the f1 nod ()f legal I'" hlil':l tiotl. I Bot h produdiun and rclril",al 
of opinions rl'cl'tifl.: t'1lf/::'!1 II IllS ('~qlt'I!(lit)ln's ()I time, !I!I/nan ('Ilt'r!.!\· anc! 
lillml':., aud o\'{'rpl!hlil'atioTl O"l'llrs Wllt'll pr"<iw·tiflll (:1) ... '" rist' II) ;: 

Prr .... lfiui:.:J!Hit!,.(ll,ioC;r,ltr;oi '\!'~h'.,~,.I·lrq \;lilL'';,'"I)''''rl:+ (:.:!t'1I1".di.(i'I:II.I{ \ 

Y,Jk l·ji~f·t""·\. t'r)'l II. H, l!ar·,.l1:~ l'l;I\"r\H\ ;'1;2 Tip, "'~'!14Ir I'" i~'·'·ph 111\1.·1111'.1 It! \ldr~ 

j .... 1' t~ ... tn •• ~. J n . i'lf 11I'..dH"hif· " ...."I'.;~lnn' ~l;roli-.:llll·d !'" "d d!,lj.,; "": l'fUII"I' fit dw [t"",l:'f n, 

pff·par;.ttlt1fl ;:fld \\ "." .. ' qf t: ..~ \rth:it', T!I.L.~." .d ..o ttl 'f'f::: J :"i~l!J' r:. r":>'r;"'!ll '11f' l'ZlItf,d "'!~, .... 
CIlI11't,d :\Pl"I<.Jl, r"r~J:I·Si.\th{:ir\ll1t. ~U\~jt"'\\dji.:c: \1 Hldlll';':. \,\qwi.!h·Proj.·......'jffit I.~l\\, - L:1I1\f'r'lI~ ,,' To}. dll, ;Hi the.r b,.l" III l,!afh fI:H.~ ~11.Jlt r)dL 

1. D .. \hLU"\.l\tI.t.·rlil- L\~t.· ,f.t-O, tll' 1 '," i f(.~ 't"I'I!:;""fJ .tattdrh;IISH \tHr!II",\. 

Halt,. 1.1,rt! Chi,,' },,'1tp. in Ui7L \\ ,I.... r"porh'd fIt ha\,' "aid, 

Thtl\, a, 1111,· rolliu),! (It a 'f:u\\halL it Ipt,hh,:u"·d lei\.\ I IfWTf"U.•••c:th III :)1111.: III t'\"" 

~lU'f". ll1Jhl it !,.".uu· .. ltt,th· IHHU .. t:~II.!,t·aJ.k. E\t,:\ ... ~.,w ,lid rt-t:Jln \.Ctllu:\\h ..l! .·f 

"hat \~a, 1""1. ami add.',1 ,"III"" hal "I it- 11\\ n. .\,.d ,hi, pm.ill..,'I!. 1111,1;... ,.". 
It fUll'. Jlf, __ ",-anh· ,'au'4' lI.!l1ttrat.I't' t" till- prof,""'.... ·r' a,al ;tf,·t.·"iull il ..... ·H~ l\f"t'~Ul"" ttu· 
\.Ib'uu .... pI tltf-Iaw ;t(. HI.t 1"'I"i)· U,..,!t :~tl 
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L bTI\\)DI,;CTIO:-> 

1\0 one ,<;erioll~Jy ()uC'stinns 'he ad\'isability of publishing mo~t dt'('j. 
sions of the hi!zhf><;t court or any jllrisdiction. Because this court of last 
resort exercises ultimate authority. its pronouncerncllts should rect>in' 
the widest circulation that circlIlllstanccs will allow, This. is p:uticu­
huJy true "'hen, ao; is most often the case. it ha... the option to select for 
dt'cision hSl1l'S 0[ broad public siJ,!nific<lnce extcndinc beyond the in­
,ter!'<;ts of ~he litigants. 

Opinions of io\\ er cuurts are 0t a di[f\:rent nature. and the I'uhlica­
Uon of these opinions is 'HI area that im'jtes rl'l:!lllation. ~ot e\'(;'r~' 
appeal hu:> j.!reat pUblic sij:!nificuIlc('! and 2 numht:r \\ ill have no lasting 
effect Iw;. Gnd the coneen!s of the parties t') the litiuation. Others. 
hO\\"i.'\er. will ','xtend the o.:ppiicati0!1 of (.'stanlisht'd principles to !lew 

, . 
fac:tll~l.<;itlJati(lns. tl<·\t'\op nt'w ruh..·s of la\\ ur nllldih old ruic<; 1Il1d('r 
tht' tradilion oj t".oilllion c:harad('ri.;tic qf :\ndo-AI1ll'ri<:an jllri"pru, 
denq', TIJf'~e (It··,t'n·(' p'lhlicatinn. 

Pllhli(:ation nf crHlrt opiniom. hO\\'(·H~r. h ,I 11Ii:'.t:d hh'ssiIJ:;, B"!!in. 
nin!,! more than ,3()() years ago. COni lIl('nt at or., l'xl'rt:sv:J apprt'ht'nsion 
aholJt th~ flood nf ll't(al pllhlil':Jtioll. 1 B0th prodl1<:tillll and n.trit'\ai 
of opiniolls reqllin: t'!JOrIlIOlis {"qH'l!ditnres of :irnl', hllillun ('Ill,!'!.!!, and 
mon l ':., <llId f\\"'rpllhlit'alion (/I'('llr\ \\'iWll pr"dm'tinIl (:fJ,>is risc tf! ;t 

;'P ...·P!1l1:· .1!ln~1 (}/litl ("Ii\'" til \!'IW.I:". "ir,t \:I;~~ 1',1;1" h,ITlr I (-:;I{:'"l1dll. (:I\,n, 1\. \ . 

Y,lk \ ';i'.'P'."\ :'ITi I I, B . Il;lr",.trd \':il\f'r'-!l\ l'll~ 'I h. l·II'.r , .. r:""ph III.kld(·.j It, 'LIf~o 
., 

J .... h ;',.d:l.'~. J f) : -, J!1\,dll,.l,i,' ""'I',i~lIln' !hrOti"':!l'Htf .t ... +.,. <li.d. ,J:I''': ("11111"· of !Itt' 11-'.'.1:' I:, 

pP·p;.;ra l 1t"1 ,!'I'! \\ (J.p, ' "f t ;,1' \rrwil' Tlla.:;k, .thu ttl .Iph!! I i,·fllilf f!. L:~'r~ III lilP {' uHe'" ~i .... , •• , 

C~'llr+ II{ .\PI",A'''' j'lr H'I' "i,fh (:il\ ITtl. flllj~: t~ \\ dli~;I~~ \f HWft!I,J.:I. ·\,\lIt·hih- Prllh-,."'41r II! t .•!\\, 
l:q;\f'r\H: It! ·illj·.11I ;.,:" tht'l:'" f,l.1p in L!atl" (1:1~ ~H.Jtt l'h.l~ 

I I) \1"""kll'I,':OII"""',,;I,,, Ifill \\, :1·.. · \"'I'",~"f, ,1;II,·dll.aISi,\I.,{(!,,".\ 
":..tIt· L',r(~ (:h ... , jO'ilP' til 1(;':"1. \\,1' rr"1"Ofh'1i til ha\t' ",ud. 

Th",. a'll ttw Tollit;\.! c.t a '1;0" hall. it IP'lhh~hf"'!! 1.,\\ 'I Iflf"rp''''t·:h 1ft :hilk III ."\t r\ 

;l\!'·. uh!i) it ~""t""rtt' uUt·rly qnnlff.I:•.,.:.t·uhl.. E\(·:\ J~t· dlt) n·tain 'o,nt."h..d hi 

"h"l '"'' 1'....1. allli a.ld... 1 ..."'"." hOlt ..r il>. "" II. "," tid, pru<iw.1'tl. 1!I1"a~ ..... 
It IIUI'" lu .... ""·:.rlh· 4·.tll~! 12!Uttral.t" HI tlU' prfJ[,",,,.r, af;d pr'~fl"'IOl1 thc·lf; t't"t'4111",(" tru:­
' ..bitt ...... 1'. 'Ilf la\\ arf lH·t ";I,ll, 11I.1"!t:! d 
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level no longer commensurate with the h('nefits,l For these reasons. a 
1973 report tJy the Advi50ry Council on Appellate Justice suggested 

,the establishment of criteria [or pllblication. ~ Eleven United States 
conrts of appeals and sixteen states ha\'(~ adorted plans that regulate in 
\'arying degrees tht> puhlication of court opinions,4 

Ohio has not. E\ er:-' dccisinn tlf the Ohio Stlprpl1le Conrt is rt>f}uired 
Ly 	 constitlltiunal mandatp to bE' p'lhlislwd. hut there is no d(:ady 
Uf'filll'd plIblic:atioll plan for thE' intermediate court~ of appeals.:; In 
1979 less than :3 r of (:\lllrt, of 3rpC"ais dt>cisiol1s \\ ere publi.,]wd <11­
th011~~ those court, made Iin.ll dlspu::,itlCln of DS!"( of their ca.'\eload ill 
that \ear." 

: .. ~ ... h~hntll('l..~' I~!..:.kt." tl·tr:~·;.!! .: ~;Tt'Hi( ltt"'f1." irotn a Cf.:n~ral nla.'" HUtr~' ft·a~ih!l~ 

(:t.·onu;,'!){',J.::.'.. tl:t: ahiht" to !"l.lflaCt' ,Itt' B!t!'" !, Pllh.t:1i·t·t!. pro\ id, ....J that tht, flt'\\~ <y't~·nl ('an h..~ 

np:er~lte{~ 1:,: ti.( ,1\ era:,:,,' prr.'~{'<;'\i(~naJ 

~.. -\n\I ... ~.. \' r.n,',( 11 n, AH,.:! ,;,';[ J' '1'''[. 'T\'f')\lfU' It',. Pt·nLIr.ATI(l~ fl.' J.·UICT"-l.. 

0"1:>'1"'" • FI(: R.'Stare h SNi ... \0 71·:. ·l·.-;:J~ ih.,rt'Hlaft,·r .,.h·d .1\ S rA:"I'lAKnc: l!J7:;1. Till' 
\<I\"I.. ,!\ r""lIlcil "" ,-\l"I><"l1atl' 1'1"11'" I'· "'i'P',r,,,,1 h~ the r.,,(lt·ral Jmiil"inl Cl·II'.'r IU,.j til., 

:'\3tl'I'lal C:"n:n for "Ial .. C'"lrt', ,-\r; ,,,r'·' 1"''';II;Hj''fI "f t!,.. fl""j( IIf the: ",'''·.'lIwnl ,,,wanl 
Iflnr' :I:n"''''() !~lIlljjC'ali,\n ,~ l :hani!l .. \ 't4 rf .", IIf (111 \\"ritrnc (;1,,1 l'uiJli("(lfiu" llf (lpitf;ulI!t. :11 

F'·fir·rlll and ":ola/,' \:'Ilf ll:.:tr (:',urf~ {:-: I. .... l.la J .. , t~ fltf';" t 1, 

.I ~'" 1.1 CIII, II, II, '::0 eli!. H II ::, j" CI!' 1""'1" \111" 1'1.\" .jTII ClI!. 1\,1,'-<,;.. , ,;111 

CII' r; ':1,1"'JCI1'.!\, 11,7rll<;'1' H"j"j':1'':"j\' "llll:ur, PI'!IU(,\l'tl1,I'L~":!!'l'tICttLH, 

::11." 1".,. elll, II, 17,,·: I~,C, ell>, :\1;'/ H ~,'I', (;, ;'''''('1; ;\"... H .... I'. (", 2!·l;g, ",r .. 

(:·\1 (~. i.r. (r;Oh: C'II" ~":. IL )}Il: e"". (~f~. ~r\l, ~ 1i~2J rl~1771: I>il. S,',' C!. Ii 
,lIr.)': hI), F .\I'I'.!', I' .\"'" 10',',',"" ,', (', H. Iq·", 1\ IS, It ;\1'1', Cr. ,\", 7,il~, I~\'!\. CI\, 

l' ";'f.. :<,., 1:: \In ILl', I'll':::!.!.:, " Y J'I; I."" ~ 111 \kl\irull':. I'·h.'-<I: 0 .. , \ 'I IT. :\", t·· 

;;11, ~ ,11; '\\.' l '''1'1', 1""'"', TL\ Il • ". /' ~"j:!, 'X ,.Il, HI" C'''1I ~ :.1 IIi. II 11I11!1- j': \\'1', H 
,\'.1' I '0'1 ~". TI~··ltdl:a; dtt·flj, ("'In ;,:,u" ha\f ltfTU rp\tt!\'.f,d i.liHl f.!i"f:·~""l"d ill ,1"':11111\ 

B '\ I,": !.. 0:: f:ir tuuau. TI,t \'fJt .. /'II·' t I/":I/ff:/ l'rrrt'rlt'uf ijl1lllrr! fullfi'll!IIfU dill/ \h",C.foiu'" 

n'ti.·, '·1 tilr f "'tl'(.l .... f<·· " (."·'lr:\ tl, \;'/" (Ji' :-" ( :I'f , '.!.! iir \ I J1';7 1I'r:..,. ;JU'J(';;1;UI.·: ('Jh '\. 

:'.\ \"·I-J ;. (,"tl. dtwll'r., 1 I,ll . •Hlli If, f~I':' :.'I:d... 0.: HiC ;UU;UI. 1.11I1I!1''' Jlllhli, "/~lIfl ill rl,,. I HU:-·i.t: • 

uu,j 	'1\~1t C,f'"UIf'. 1!17-';)"d I "J "17 11f'~. flJaf"'f litt·d.h Ll1nttt'd rllbli,flfl'u,,, 
.1 ...... 't,.t!··u ;21(;) ftf \ttH It, 1\' 01 t~t" (H", f ~/1I1'fi~tt'iun pr,.\ lcit,,,, in run- '~TIH' t)nT\UJU" iu .,li 

f·: .......... i'" .~ ,. '"p't'11II" tu:rt .. Inti Iw rl';"·r'fof: ·"t.!',·th,·r '.\ i,l. the· rh.,/H1' lilt p·t'lr ,~ 


'f, 1:11" f~JIj" ',!fIe '.,'\;" '!ltI'" til' Ilqr: 'If r Ifl lillfl:'''. lilt" nilrnJ,.·, aud ~u·!'t·.·nfa!.!" Ht fll!.l~ 

!I·t!~ll; .. :· <fI'· 11'1!1""a:1 .• I 411·illll~': ,j;:r
j
·: - tI'Ii::i!Jf ~ ,uuI P"'I'(-:II".:.,'" II! "IHt:J;'II' il: .,h .. f".t !.>! 

I ,.i '1 "; fi j IIloJ ~ If! r!'" ( ) ~ t I ~ ~ If I I .... 

() . 
" " '", i ". ," ·1'. :11 1' •• 1.;1"'11"1, 

\flll;' , r \ IUffiu r \. Ijll/!I(" 

I" - -,:':01 ' 1.-, ,";' , I .. , ~ ,";...; h. 21;' 1"-, I ',] 
- 1'\·) ,I" -- to 

- 1.2,(' -.-- '. 1 ), 1\7 II :J.'" I II,", 

!ij.~", - '-ti f , 
.. - ,,1 ;,'1I7 /,,' -,0;"*1 	 J"! 1-"" 

1'171j -,I;'.: .; .... -~ -1. -;:,1,7h '- 711 ..!' • 1:-;7 ..: ' ..I': 

SUl1r{"~ ~.Ir Hu' f,!"t tll:-I ',I'I1··Hl.... {hll" (."c.' In' .... ' \1\t\H'. p!,hh.lwd h\ th.· ·\dIQluhtt;ll1\t 

Dirl"'f t"r pt .~Ii ""q'!"'l'f (.'''lr~ q~ CHiI·': til:" f!HO !IH:I~!Jt'r of "rH'It"'" ;l'lh'.,lu.. i. an ;h'rll~ll (nuut itt 

(.·a~"'" u";"tlrtf"'ft in ,,"; (J!l1d .\."p. ;d Illrfll!~.!tl ':,'1 ()hlP '\i'P ~d, 

• 'TlJlo.:! tf·nl·jnathHI~' lnd".. It",. 11 "u·t' h, .. ·tt.::hf :1 ••Ift ('ut.L \\ l ... t!It'r It, \'lh\III~!r\ (1i'1• .,,,, ••1.·~ 
".:itftdra\\.,:~ 111\(,ilJlItat' .::qui"J.1 t~.Jn~t··r to "Ulnth.. r 'IHlrt, 'It!fW'! "l'lfUftll ur p .... '"'tn1;}"'. 

de-.'i"-'u,, 
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This Artic~e will review the current Ohio practicE" rE'l:::arding publi ­
cation of court opinions. evaluate it in light of the t'xperknce fJf 
jurisdictifJns that regulate publication and disclIss altt:";"native< to the 
Ohio practic:t> in those areas in which it is ~wrcej\"(,c! as deficient, 

II. THE 0111" PnAI.TICE 

A, Or{.,!(11li::ation ()f Ohi() C(lIirl,\ and Their jurisdictioll' 

Ohiu lla~ i' three-tiered jlldiriul<~'tem. not ImliK(, th·: federal ,illdi­
c:id :;ystcm. Points of entry UH' th.- trial court, and administratin' 
ag('nC'iE'~'.' The intermediate lc\'t:l cO:1~i't.~ of the <.:'JIlrt., r:! uPreub-. and 
the Sllpn~Ii1C C01Jrt qun&, at til<' r~in!laC'lc of th~ judicial hierarchy. 

The trial C()llrb inc:iude a court of ~(JIl('ral .... ncl tlllJimitcu jllrisdi(" 
tiCJn- thl' c:onrt qf commoll plt'as-aad spt'cid c:ollrts uf iiIuitl"d inrb­
diction-the municipal and ('Ollut~ C'C'lrt's. Ohi" ha.'- a, IllllllbfJr of 
admi!li~lratiq:· a1,!t:nci(·s. hoth statt'\\ id(,. SlIch as th'_' Public Ctiiili~" 
Commis,"!on. <.ind Jm'a!. sm..11 as til!.' nwnidpa; cj'.. i1 '('nice ('nmllli!'o­
!>iolls. 
, Tllf' (,Ollrt of appeal!- is uiyjrkd illti~ t\\el\'(~ <ippdlat .. dislrid' \\'ith 

jurisdiction lir11ltf:'d to the cotlnty ~'r counties (")mprisir. ..: the di"rric:l.~ 
-:\1) di:;trid lia" prec('cicp.c(' O\('r any utiJer district. nor j, I il('n: i.l policy 
or pradicl- fn!, l:or)f(!ir:utioll of opl ninn" on ~;H' ~,.t!"{: i"llt~ urnnl~:':: 

. di!>tricts, The '=.'onccpt is that Lilt' "llp:'vlll!' {,olin \\ ill r"'I,,;." c JIll1id, of'
jud~1llf'nt hl'tw('cn distri<:t<i. 

The: \\urkluad of tht' ('ollrt!> Ill' api','ab is fix4:'d 1\ 1w:', Th~:, htl\,p riO 
couL'ol O\'pr tht· filill1,! (If upp('al" hl'call"t' ,·\'t'r:,' !i:;::If:! claililin'.: 
pr('j,uU'('ial l'rmr ill a triu) ('0\11'1 or all ad!1lilli'! !"ali, ',' "'~(,lIcy !Iil" :: 

ri),!ilt to uPlw"l,' Three jllll!'!!'s IIllbt Iwar ;tIJ(J dicpo"., "f <Ill (':1"('~ Oil 

tIll' nI('rih." alld ;!ll f'rrrJr'i aSSil.!;lWd and hrid(,d ::II!,I lw pa~,('d IIJlnll. 

",Iwthl'r I)r nflt dhpo"itin' of t!1t' ilJ1llf'al. I':. F'lIr!;lt'r Ill(' conrl'- Ill' 

;q)p(·al., an' 1'''j'Iin,d to ,tah'lIl \':ri!i,,~ t!l!'j~ d·"'!·jt'll' ',rHi '!I(' r"ll"l1l ­
then'for',:' t·rdj~(· "IIIit' Iltl"'r "alt--, llhi" ha, I", i,rl, 1'1," I" ;,11,,\\ 
lilicant<; tr\ b:"~rid'''' flu· ,'()tlrf nt ~q"\t·;d, !t,\,(,1. ;!IH! ij(· :q'(J{'(·,illn' jqr 

('ollrls oj d['p'<.ii, If! trull,il'r il l';!" 1(1 til(' ''1pr( II!l' .. "lIr[ 'I) .:' I" 

:- (}lfl·t nt, f ': I \"'.. ~~ ~-'Ol I}I "''': 

dHlhOfl/fOOfi Tn 1'1'<"0 ,t.::c! I-'·Ci.lft ftrot r;I~HIII .. I f+. ,~ 


(:lIurt oi .\ppt·al, III~ "w ;. uth .\1'''( 11~11.·1 )p"ln,' 


, J'$j \!, 0 Sul'p. l' ."'.0. 
S. {hu'. HI\ ("!" .\,,, ~ :,"'tU,;tJi 11'.It.:t· t' ... 1' 
!t. ('Iflf. (.it·".... , .lZ! J'.'. ~., 
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"present promptly to the supreme court broad questions of judicial 
policy or interpretation. I: Th€' vast majority of ca.ses tt:rminate at the 
court of appeals level: official reports d€'momtrate that the courts of 
appr-ais terminate 97 r; to 9S r; of enurt actions Iilf'd in the two lower 
levels. 1:1 ' 

The supreme cOl1rt ha<; originul jurisdiction in c('rtatn matters. 
il1ellldiJl:.! applications for the hij!h pcr('rnptorY writ,-.I' Appeals :1;, or 
ri;!h f from the ','(ltlrb d aprf';jls also Jj" in a lil11i~l'ci nllmhcr of cases. I:; 
The snprem(: comt mll$t hear (';lse'> L't'rtifil,d to it by a court of app!'uis 
that finds its jud;.;,ment is in conflict with a jl:1d!!ment on the same 
qll('~tion by anotlu.'r court (If appf:-'ak I" By statlltury mandale the 
SllprenH' court Illtht iwar appeals fmm the Board or Tax Appeals. 17 the 
I'llhlie litilitit-s Commissioll l " and the Power Siting Cummission. HI 

All other. appeals are discretionary. 

I;:!, ,'>"'J,::',. "HI.. 1:. .... I CI. :!'J-); C\I <:",.1. .. rt. Ii, ! ~,~,: n'", r. ,\1"', ,', '-O!UiiJ.1i1. 
11, 1'1,,· \lali,'tit'· I.., lit.· ".'~f\ 1~)7" tllr..,,!!" 1"7', ,II,,\\, tb.,' I:l..rlt t"n:::a:IfIClII' h~ tilt' Oh,., 

"'"pren,.: CfU rt of >"'i)#~·al .. hr,}!. 10\\f" t>'lI,,'I\. ;.tlld ff'rlld';;ltlqrl'" I,' "pinl.". tlr di'nli'~al iu t:u' 

t.tltlr~' tlf arrwal\,\\{·rt,· .1" folio' ',\ ... : 

fi.11 :; !t7"tj . 

~~, 2'~ ~ 


1!17S ':' 'v,•. "f' .~~' : 

l!l7" ;.!t-.~I: 


~f.ltrr"" ()Ion <:#""Cl "'.'\~~1" ' ..... IWtl I., fh., :\d' .t~!'"''raft''' J );ft"""··r 01 fl.t~ "lIpf"nu' Lllurf Inr 
flit· ~",';.H' lit qllf ..... 'jntl T}If' !· ...oI! fic'lft·-" \\t'rt' lIn." .• ,:ial.l :" ',\ t~f"J ,h,,· ·'rtidf~ '.\{"HI fu prc:", ... 
.. TIH" fliltn \"tIPU·Uff. (;"ur! ~trlnUI"I"f~ l,l:·I"'., Ilt!Wf tt ..ln ttlt,,,"P (:f!lltllli,! lretlu the' {nun, "I 

;JPlwab.. Jfu-!lIdut t! .lPJlt'~II' (:';:1' ,iw H·,~.r.;,.f 't;l\ \~'I'H".t! .. l.ll-:l- I tihflf"'~ <.tUtlI"!",ffl .. P't\\f'r 

~itlll!! t:tIItUU:,·.. lflt: .H!d l·a'..... ' ,;p':1t!;llh Iii. din tL· ·;.pTt·:l; •• ('··J:n It,r II ... lu~h lW·"·IUl'!rtf'. \\ nh 

.'f·f 1I0h· 11 HI:"(I " I '. h" lit .. 1,. hidl!u:l rn:""; ,,-.~ 'I til"" "~"';tJall;:l., ;If!' :.,.1 inl'lr!·II,.ln, 
tilt' ;tho\.' h:,:tff· ". 

r h "r t I II' ,,~.,... II IU i \ "r ; .. :. I I, t 1.1' i'l r' • ~ ~ r .i":' .: "i 'H.I' II," I' r t; II (I H, r' ,.f.1 P! N .ll" ,It.: r ',\, r.t 

IU:!':I',,;wd ""I':lthh (ittrt'd ... ("1Ii ,.\:'l:,'!lr·jll,jf'i',H\ H; rl'd""!! .... 'f 'jf,l\ h \lIp· .. iot.t \'lfl1p.lll··IQ Hi 

tillll1'!", i""':!:i, dlot! .tn t ! i'I:!l'I··,,,,t 1I~'1:1W~I'" 
Ii l)IIU.<:." ... r ar' 1\' ~ :'!{.,) "J"I,'). -III> i,l,.;iI114'r( 1!II·tt'f\ ,\(11-..111' .udr IJlHi \',,4rrdlll.,. 

rtJ~Hl'blrnll" II •.':,' ; .... p,r; 11'. ; ... , !,dutl.·n anti i'rllt~~lf rt·~~. I b {lhlf) .... I!pr·llif· ("tlfr t ~,I'f' Ila, 

Of l~llIa! 1111'1'.U t ,"r' . It·· :" I'r~ i !'1\ 01\ Int' .H b! II'" !";' '.1 , h·, pr.at t fl'" fit 1;:1\\ . cl"rlpitll" .Jltd rpC1 tl a 

tlun ttr ti.( pr.ll ~lt't· 1.1 : 1'·\ l(i -t ::!:rBH J I(:.!j 

I:;, ,\PItt'~l!';J' "I n''':~lt h· 1'0 '·.\'-f·... that Of'lt.''''.I·' .It till' tnft ~f;H·d,.lt'· 1t'\1 L ..:a,,'" tit •• : .'''Irla 

I tw tllllwl'~tlf1n tff "w df'at I, j1:·I' .... tt~. ,Hlff r'~ ".., I h~.: If!\ I~h,· . :'1'."'· It If)' IHHI.'r t li(' t· o:h"" "'" .,1.", .u.d 
(HIIUCOII'!II"!i,,",, lri. ~ ~ll\.,2,1;1I 

If>. I,/. § 2tH\(;:!II." 
Ii. (lllttl II", (:,,1»'\:-" ~ ,')';'1';',114 d·;II!,· 1""" 

1:- Ic/, ~ n;;~ !.I '!"'L'" "17'7 I. 

- I" /./ ~ 1·.... I:: d',.c'· I"':'':', 
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B. rttblication oj Court Opinio'L"~o 

The constitution requires that every opinion of the Ohio Supreme 
Court be published,:! It provide'i that laws ma~' be passf'd for thl' 
reportin!! of ease<; dedd(·d in the COllrts of arpcais,:: PlIhlication of 
intermediate court npiniom i'i mentioned in onl' Ohio statule. one of 
several that set forth the duties and powers of the Reporter of the 
Supn·me Conrt. Tl.e .'tatlltc directs till' Reporter to "pf(;"pare hr 
puhlication and edit. taiJttlalt'. and index tho,£' opinions ane! d('L,jsirlP.s 
of any rourt of a;'i1ca\s furnished him for pll!)lic:atioll h~ aIl~ 5Ih:l. 
court.'·ZJ \\'bile th(· lall~lU\!.!.C !11;!Y ."l'l·r,·1 to create a duty to pllhlish 
what('\"er .~s suhmitt'.'d by "auy :-<w.:h cf'lIrt." the practice ie; ()thcrwisc. 

The number of krrnini.ltiol1'i by the (:(lllTtS of appeals ha<., increa~ed 
in f(·c'.:nt year". but thl' p('rccnta:.(l' '1C their opinions that .He pllblishcd 
steadil~ has dccrea<;t'(l.:~ Thp pt'rn'nta'!': uf pllblished opininTis de­
clined from ·U<l 'c in fH76 to 2.fQ c~ in HJ7H. while jlldic:i:li output 
rm;(' 3(1..56 ~ , from ·L05-4 opinion.). to .5)5:36.:'; Otllt'f\\'j~~ statl.·d. in 
1DiH (Jilt' opinion in t\\,I:I1ty-om' \"'us publbht'd. while in 187P ore i!l 
thirt\'-fiH' was 1'llhlhlwd. By way (If (.'o11lp<lri'on. the pcn't::ntag(' of 
plJhlislll'd opinior: .. of 'total ternlinati(ms in the '('\C\"('fI Cnitt·d States 
comts of apPl"ab f!)f the fi'eal yl'ar t'nding 111 Ill' :30. lfJ";"fl \\as .18 ..3'; , ~(; 

:n. Tfw fu:1o\\ Itu.: .... :'1· t!u (,rfwi;.1 rt'j107t>. :tt ()1:u,' f HtI,· .... tall· B,·;,.... t, and (>h'lJ "':'at,· 
II",,,,,,,. ''''''!Hi ~(ri," ...• :1" ",pr"lIl<' '"""': 01.:., '\I'I",!lall' IlqM.rl' .Ind Ohio '-\1'1' IIUI!' 
Ht,{,.lJrh. ~.'1'(lf1d '4·rif> .. :' .. t.ll·, UI'Ift-. flf ;IPflf<•• j.., .~f d {)!lIn \h,' "iI;lIl4'tHI' Bqlf1f!", I(!' ql" trtal 
(Hurt.... 

Tlu,' ff.!;'t\~tll~ art' tl:·· '::Jllffi(i •• I rt'lKnh jJl ')~~.Il {)i'ln (j~'i~lHJf!"". jl,d,lj\h,.. j I" ·\!tt;f'f'-'I!1 

1(lIhh·i.'JI:!~(:u .. (:iJwlI,;I.,"" {)L;:. r"p"rtin',' ...n :iH ,d~!f·:~tlh r, i"'rh·<I t·PI:;f'.·~ .. "'" \\1'" ;"e", ",f1tru' 

ItHuHi"i",1 (Jlun app.·!~"" "pJlIi"u, iJwl '.<tnt!" ,. tI, ;,AI (',1'1'" (In,"I:-!!UJ:: r Jhl" : .. '\ Ifb" ,·<htflr'" 
lw.Hiutih ..... an- nU\\ l.>\1",,1 "I ("Utl J,ltt'iUtlll,·t/· ~, ~Hdll"ltt"fJ 11\ '1'1,," r_al_~ \f''' ... f :fUtjWratl\" It1jh. 
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.. The decline in the number of Ohio courts of appeals Opinions 
. pUblisht'd is due in part to the manm:r in which puhlication ofopin­
ions is funded. By long-:>hmdin~ arr211~eOlent. opinions for official 
reporters are typeset by The L.'.\ Ahtract Pllblishin!! Company. a 
cnrporation \\hnlly owned hy tht.. Obi,! State Bar A!-!oodatiun (OSBAI. 
fGT its w(;'('kiy journal Ohio Uar, with')llt cost to the courts.2':' Thi.~ 
printing is, in dfi~d. the :H.kullce ~ht"('t of Ohio's offici .. l rep')rts 
bccau$(' tht' official rq)orb 3re pri Il\(:c by The Law Abstract Pilblish­
jll~ Company irom this ori\!in:1i :''Pcsdtill\!. The a(.h-antal,!('s are mu­
tual: tht:' court, ar!' fr(;'(-d from ~hl' CO~l of t~'p(;'seltin!:!. anu 05BA has 
("·;c!lhi,·t' cnntre)\ 11't'r Ji!'tributiOrl of the official a<.,h unee shet·ts. 

Ohio Bar b di.-t .iI:llted In all OSBA. IIH:mhcrs as a benefit of mem­
hership. and t!Jr:lll~!h it U::H.\ :.llso cli;;Q'l1linates a hroad range of 
mutl'riul in additiun to COllrt ()pjnir)!l"~< Ohio Bnr i.<. supported 
thwlluh ad\'(~rti<;iT!t! and a ,,"h;,ici~ frulll the OSBA. It rcc(:'in~s no state 
fLlnck The re'mit i~ that thl: ':izr of t!~E' p"blkution is limited. The 
prioriti('s for ptlbli<:,ltion an' not allno~mL'ed. bnt el("uriy the top prior­
ity must be gin'n to stlpn'!;w l'1)::n ol'i;,jum Im(IL'r the constitntional 
llIunJal r,.1" ()pir.illll'" of In\\ ('r (., IIlrt.', It,::ld til ('PIl,pdt' for !'opac(' \\ith 
tht: inforlllaljP:l of inlcf(::-t to bOJr I:j(~mht'r!', 

. C. '/nt1l.\ uf r.:llpliblish('(! Coltrt Opinio/ls 

'fl.it' 1l11}':!bIL,hl'c1 opinion i!J Ohio is IUllOC'b:d untn a sea (If :1.ll1hit::n­
it:· \\'h(~r~'"H i ... d:ftkll:: II) ... a~: \\'hcthe it sinb or swims. The key 
publicatioll ~l,lllltt' 1'l'{jI!ire~ th:!t "loJpink'n' for permallellt pllblit'a­
fi:ll1 in h .. ok form -1\(Ill IJ(' fIITlIi ... ; ...d ~(. ',b .., [Hjt'porier alldlo 110 otiwr 
!'l'rSnll:':m I! ,t)lltilr'(~. '"!.\jftu ,\II!.!,"·'· 13. J!)l'.l. all :-ouch (;t:-,t':-, l!nh! 

he reporll·d ill <If.''',}f(l.lllt't' "'itll thi<; "'{'lion h··furl' they ... hali Ill' n'l'p'.!­

nized hy a::': n.'cl'in· Ih,: ()ffkial ',am:ljrlll of uny C(J!lrt. "I! Tht: !lilT­

11"·'f}!'".:;,h· (;dlu,tf ~',.H' ;.~:1 'fll'~1 ['t"I""" 

Pi ..~~Jr'! f \h~ :" ~'*~I 

;'1. ." .-oo!. -:. 'h"',. i Lt· '".1 .ll" I", jU ' ••1' " II ".,1,,;- ..J ItIH· ,I 10\\ ~''f (' I ;: I "PHlIttl.' .1111 W,I! "- " 

it«" 't.~I· ,If! "1·nJ~··' \~.:.' ,.,.' 'H'" · ... :~,·d It I~' .!lI"--'" (>\:1:-· .It;, , Ill .. !j:" f··i~t I..r :1·\.1· .... ,:.! 

(.\("t*t'ti·. ht~~·..t. ttl t'.\\ ;," ! r:n1f .. i ~ ... ..:!~, ,j'" " 11 Ltt:, !"., d·tt·rt"I:J'· .III lPl"'lii."d .-, .Old'I .."· -
;",ud. to t~~.ihli\.t. , ,.'.~ ;u!fi n':i,IIr!;ln t i ~:~H'lpi, pOP t'l t,1udluf \\If:!, n·\ ..r'~· Dr ulu,hi~ .,::' 
,'tal.li,,:'t"Cl f'flUI'JP:' 

:iO (hun 11.,-, 'ttl •• , \"... ~ :;0.1 ,::u I P"'~£' PIS I. 
:11. la. :\t tIlt' rl'. pu··.t 01 t !11' "'t1prt'll1t~ ,-. '·'r·, \', t""t P·thli",hi:I\.~ CIIIUp'.JU~ p~hli ... lu", Huh ·~1'''''~· 

Ppi""lfl\ th... t .In- .q.p:,.\~ .. t tftr plll·!i,,,,~t.,:! : .. ~h.· ''''P''J:tl'r ll,tlt--r ".'fH .:I:.;.ul.",\ l' \.t.·l~.,,: 
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pose of thi~ "no sandion" statute wa.'i to t'n~un' th~t there wOllld be 
one publlsher of offidal report~. just :1.<; similar rules in other jurisdic­
tions prnhibit the cit:ltion I)f unpublished opinions. l

:! 

It may f~irly he said that this purpose has been subyerted by aetnai 
practice. The arp~rt'ntl:: m~ndatory nature of the "no sanction" nde 
has twice:- bl:en Iwld to be directory (}nly.l~ Lo\\'cr cuurts cOI\<;tantly 
fE-fer to their own Ilnpllhllslwd opini()IJs as ha.\'ill,g prect"dential \ <.lllle 
c.nd d tr: the u nl't1bli!>ht:d opinions of ot h('r courts. l'n reported ca,~I.·s 
are dtt"d in Ohio 1<.:\\' rt'\l(,\\' articles and ill Ohio law treatises;; 

Tlwf'~ ar~ se\eral systE'lI1S uf SllnllllarizlOl! IInpllhlishcd C:.lSC:<;, Each 
\\c'ek Ohio Bar repfJrb'LlI~lmarie' of ~elel'tccl ci\'i! (:ases from the 
couris uf"lppeuls. :l,~ l'rppared :.lllcl cnpyri-;rhtE'cl b.' Acl\'()catt:'< n.­
.'earch. he, SUllunarit's \)f crimillal cases are published by thE:' Ohio 
Public Dcfendcr~' Asso(;iation and by tlw "tate public t1demJE'rs' of­
fice. l

; Other proft"sional U~~ocilltions re!!1I1arly report llnpubli<::h<:cl 
opinion.... either in slInllnnry form or in filiI. It> TIle courts of a.ppeab 
have th~:jr own mctlioJ!> of retril'n11. An "Uhio Cnrepnrted Cnurts of 
.\ppcu\' Caspc:: Sen'icc" has bt:l'n propO'i('d for use by Jaw ljhr~ri<:~. law 
puhlhher. ancl 1:1\\ (}ffic::~. \\hich j<; dl';igned to make mailable nn 
m'kmll(;h(: thl' opil,i(l!~, !rum all aplwllate districb. l~ Anqtl1('r pro­
rosa! \\ Iould fllrlli!'.h an ind:.'x for this ~('n'ic!:'," 

:-':oflf: of ~ht>~(.! q!tlr~''''~ I'f infnrmation al)()II~ Ohio', 'lnp'ihli~hcd 

iudicial ;)pinioll\ mak··~ thun ;"t',aiiahlp in ! Iw national arena. hu\\'· 
(·\'l!r. TJlt' \lII1lm~I!'i<:~ ;H(, indexed aL('ordin~: to indh irlual ': ,(em.' 
de\'l'iollt:'d by l'ac:h plJbli·.;I1l'r: llll'Y arc llllt t'oordinat(·d. and nllllt' i ... 
c.:apl!ble flf Iwi ll!! kl'~·l·d to am' of the \\' id(·':' lJIiL'd national n·,' 'art'll 
IOlli .... "':l(:iJ '1.' tll(J'f' pllhli,]wd by TIll' J.;j""(':-.':' Cq-Olwratin' Pllblj,II' 

1 tlitqn ... ! (,tt,:; "t·' If. \ \ *",1 PH I ,)!~ r: H!l~ «~"'"pafl~ hI t Itt· 1'''11''( •• i 'f' (~lilwrt H.·tt trhill .• ~ . '. P".,.. :d 
I~J~ Jp ..4.'':f I '1.1P C:purl H: '\P!.t ..t.' FI"'''~ '\pp."Uah> fh"UH I .......J', .!.::~ 1""'11; 

)~ .\\ 1/" I, :..:.:/ ....".:.:111·;' IIIU I tot II,.· I ·"'ltllt/r~i,.,f ( "rt~' III \Ii/wul. ( 'il• •. tll'; .J 

[\t, ~ i !d\ ~'1~_14t'7-:- : IJ,,:._'-q L! r;-,.jth-, 

I' !',., \,: II ", 

"PP"!10 1' .j, .. ;I':i'I>I·(i_I!!·~:'r:'· "If'\ ,11I11.ll;\··,,·'II;,I," t";';'~'~ ill\ !lriP'jll,:,,-.j- ,;1 •. ' 

..... ·t' {~/.( t ;ljj" ..... 1 ()r ... ' (.1 \,. 1\ til 

;.J\'.liiH.j"l.\:~·"lt"I, II. l'! .... t), !,lflwt~ ... t;:h,!fb.it 1f,!11 :,1 .. 1 tLrr,!',,',tr,- :)hi.,;;!'.·. I' "·\.\''''jll.: 

IIBrrp'H~' ': I ! lI uh ld al'IH'ai",; :·:!"n.. I j,.... II ..... ~ (lin" tr· .dh,-' ~ IInJ I;H"·r~H'I·II,;~· <"I! .. ':i; 

T. hl,h.,' \lIprllul.:, :,:" ... !LdJ'''I1 
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in).! Co .. \\'(~t Puhlishing Co. or Slll'p:.mls/~fcGruw-Hill. Tlms. al­
thoui!h an ul1pllbli~h('d opinion i~ obviously enforceahle bclWt't!O the 
litif!ant~. and altholll!h it i~ open and an!.ilable for inspection at all 
r('a,\onahlc limt'5 h~' th(' !!eneral public as a public record. tht' mass of 
Ohio dt'C'isiOlwl 1 ~ \\ does not exist on t hl:' national "(,l'Ill,.~!1 

III. DEFlcIE:-,;cIE:i r:-.; TIlE OHIO Sr!iTI::\I 

A, PlliJliratioll of Suprr11l(, Court Opiniolls 

~11Jm'nw l'Ourt opinions that c.;tablish judicial policy for the stat£> 
dearly ,hollid bt' pubiishcd. It also makes good sense to puhlish opin­
ion" of tho. e casfo''i that the ('uu rt "elects for r('\iew, opinions of cu"cs 
that intl"rprct till' t"nited States and Ohio Constitutioll.~, opiniolls that 
n:sohe c(')nOids bdwecn appe>llatt: districls and opiniun" that in\'oh'e 
the re\'il:\\' of an affirmed death peru1lty. The mandatory publication 
rcqIJirernt:'nt. however, makes les" "{'nse in other areas of mandatory 
jurisdictinn. sllch a!> action5 fill?d o::-it!inally in the supreme court for 
th(' hi~h pcrCfllptory \\ rit~ or aC'tk,os appca!t:d from c..a~es orit!inally 

fiied In the comt" of appeals, ;\(;1 all of t hest" cases raise noyel iS~f1e~ or 
haw pilll'dclliid \·alllt'. III aduitjrHl. it lIla~; not be necessary to 
pllhlbh "'.('ry appeal [n,m administrathe a,!Zent:i~·s. 

ndit·t from ha\'in\! to pn'jJare pllhlishabie flpiniolls in thest' miltt('r~ 
w()lIld free the qq:rl:'!Ill' court to conl'entrate on ca,,,c~ worthy oi 
pllh!k",tilJll- th""t, I)[ p,dJlic intere..t, This could he prO\'iued by rout­
'in!.: ~ll('h adlllinistralin' apP('ab to a <,;pt'cial statewid(~ court of "dmin­
i\tratl\"t' fl'\'jc'\\' flf Ic, ow: nr 111ort:' of the t'XistilH! l'Ollrts of npp<:aL. ~o 
that thl: \1 '111'('111 f' cIJlIrt <"oldt.l <d('ct administrati\'e ('a,,('~ for n'\it>\\· 

"ith III., ~allle critl'ria that it dill''' in all other litil!ation, An alt~'rlla· 
li\!' tlh,t!lfld of [t·lid \,·wrld be tl) !J:i\(' th!.' SlIprerlk cOllrt di;-.cr(,f illt! to 

,,>('h,t \, ',ieh I!ri·.dllal action". :lOd .Idl1:illi,;ratiH· app('al~ "Ilall ht, u:in'll 
till' luil ':"alIiJl'II~ Hf :,: p,i/Jli ..IJI'd opinion, 

Tilt in'nnwrll;lr: <.q;p"!iat{' 11.',,<,1 !:a' ..l f!I:KtifJIJ di!kn'ut fron! t11il~ 
of tll'.' ~11:'1"!l1(' (;Olirt, dl'iil){'dtl'U h;· thl~ jid]()',\·in(! f()llr ('!Iar;'(;lt·ri,liv:-.: 

,I,. 'Jill' ('ffll1''' '" ;:1'1" ..." ha\i' no ',"llln,1 0\\'1' \\ 1,,11 ,'<l'e' or 110\\ Illall\

• art· ;'l .. d, \\ IlI'dlf·r ori:.:in;li ;.JI'ti":'1' ;,f' ,IPP"..l:' f!"'Hl1 1(I':"'r jllri,dil'li!lIl~,·- J 
I t;:!l Ihn an', i:1 d:(', t. tho (·"'1.1 flf la,\ H"oft III !17', to !)I'i': "f tilt' ,. 

',<'I.'" oliJ,!inalill\! at II .. " 0: tllC' trial 1t.,\·\,1. 
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(3) LeSli than 3% of tllt-ir opinion~ are L'mrt'ntJy bein!! publhhf'cl. 
(4) Thi.s level of p"lJlicatioll is urou!!ht about n(lt by the (:hnil:l' of the 
juJgl'~ or by an;.' f(.":uiremcmt of th(: ("Ollstit'ltion. the slatutt:.\ 01' the 
court rules. hut by tIl!' limitations on 3\'ail",ble spac'e arisillt! from the 
l'("ollomicl- of pllblication. 

The first two characteristics disclo.o;;e a f'Ollrt that may be cJpscribed 
as a "gj' CO; l:ourt of last rc.sort,·· bee-a us!:' it f",tabli.~hes judiciai polic~' 
for all lowcr courts and Hl:!cncics in its district. The court mu~l. of 
necc:>sity. revic\\ many ca<;e~ withollt pn."c·ciential '..du(', :lnd this 

brinl!s Intn focus the need to differentiate bet'.n·en those cases that 
speak onl~' to the litigants and tho<;e that spt:ak both tn tht.· present 
liti~ants and In fUlme litigants. The latl<>r ~hould. in tht· interest or 
efficiency and fairn~s<:, be decided hy opinions \\'ell pub!icizeJ and 
a\'uilablc to alL 

The :'one report only" and "no sanction" rules adoptee; in 191!) 'were 
de..igne<;i to t'limin:lte the prolift.·ration of unofficial repurts. 40 The 
statut~' had the desired !?ffect. HO\\,l"\'er. then'" is now a growing 
\'olumt of \'erbatim and summary repnrts 01 lInpuhlishetl opinions. 

, 	and these sources of ,mpublhlted opinioll" ur.d',·nrdne the dfectin>nt·<;c; 
of the "ont' report ody" n:ld "no. salJction" riles. 

In additinn. the currellt praC'tin' i~ aiso sublect to Iht.· sault' critki~rn 
to which the "limited jlllhlication-llo citation" r1I1e~ f)f (Jtl1L'~' )llri~tli(:· 
tiUIIS :lre ~tlhject-<,{'\ectin! pllhlieation of pn'C'l'd!'nt destrIJ:'<; Uw ('on­
<.:cpf flf star!:' dl'c:.i,~;is." It It-~'CIl~ Jndicial n· ... pqmibi!il:: .wd C!C("Ollllt· 
ability, and t'\'('ntllally l'r/)de~ or de~troy<; p.:hlif' l'(JI1fLdl'IIC.'" in the 
judicid "~Il'III.'~ _ 

~fj (lUI" "'I I..j rr",. 1:i4•. 1'1.;; TIlt' IIi,.. r· ,f·r t ::ru! "!:, .....U!! ;t"L I"i, .... :111' 

(,o{1;h{'(I'lt (hllil Ih\. (:Ufll :\,', ~ ~i(rl...!n tPa1.!'" )'t;"! thf: q.tl.·4·''''''41~ 'If \\Ju. !l. (tnt', •. 1"\ 

<:(I,n t ~ f~'J \\~" .ttlttpfl*t! Ifl I'll" ~ 

·11 1'1:"1/"1"''''''''\ I) \" ")ftf'''''' HI"~ '.1'"",., ,I ~JI> I \''1'1 I I '!" IH'~.·I·!.II" 
"'r t 1"'11 '1,\ (. 11'I,j',I.ll',,\ ~,' nt'r '11#' "'H.I.h·l" If \: 

, 
;on"'" I fl' ., I"I ." 

'. ./, ',/ "~,. I 'f: /' .1 

!;. \ ',1, I":' ; I 'r.,: I' ,
" 

,/,-,1. \/1,,:(; Ii'l/; t ..... l!\I·lfL .• /. jIll I ·;:illl,ft,',/(ll.: fit.!,·.,,· .iff"'-'r: \ ' I' I ; : ." ( "': 
1.> . ­Ilff';I,', ·;h'll. filt ! n:,~"hl ul I 'jiH,; :~';uli t):'l1,""'" ',j ,. \ 1 ):1':-.1" ',,1, ( Hlr'-" 

('1!''':;1' [UT./lluf,,1 /)fll.t.H", 

·12. '., drf" i! .. nfl'll t!1"O" ;! ~I.tP'fI ,'; I~· dU("Utllf I.! "':.11' I", , .... " j .. 'b.JI ••;" h pt<lr' II• ., ;q"l1 

,,;, ('f'tI" .• 11 of fl';' ·'Hnr· !:, I ..h.t l ! !.,. !L·, :':'IHh~ : pr::., ',' .ot,l 1I1I'f:itH'flt'l tI.I·:fllit!! ,i III 

tl •• · {'t.llf'.' .,f tIn' '"\!lII.h.,', 'i, ff~t, ,i\\ (lfj II.,· .,;H ~I.,~'d. ,I,,,, d.-t.:l""·, \,f*f\f·... !I/ lal-._ tlu· 
caprlt'JiHt' d .. I1:, t!~ fn,t ilt 1.,\\ ...IIIIJ ttl '.!l\t· ,t·.JH! .. f\ t" ,I ~I"I: 1... \ f)(.q..:!;;" '':''"r, {J, hH. l~J 

(;111.1 ~L I.. 1\.\ 7.,r',_ :-:)(l,I~I,qt .. It n'!,r"'~'ut,,' all ,·I,"n,..tlt"l t,,";tHHuh In rhl·hl\\ _alld., ,,.,.,, ..,-, 

If' ttlt' th\.·IJf,h~.:!\ !II',,,1 In ...:t1,h :t·;t".u~,t,!., t·\I ... ·, Iv'l:l,," ... ' ,I •."t 1>."""'" r <.in ;u·t 111 ,,·ir;I'j. I Hit 

k, .. ".lIrul.......i".",.",,·! Jr.-h.,.III!!., !\;,.II.~·i., \11'11 ... !tw, 11",I'qth TJwdt;dtllll'~.~,!" .... r 
,\,h'Ut JrIlIt1 ~"·ln...:d'·\!r;It1t*ti UHf' .11l wi i•. ~: rni,·lt. IflC'U ()'J :;" nt"~'1 h.u!,L "';zH·,I.~ I"",, Hut.1 
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Further. the "limite'ct pHblication-no citation" rule lends to create 
two hodies of law: o Ill' that b publil'hecl und !!e'nerally available. and 
another that is not puhlished ami anlilablt> only In special :Zr<lIlPS, It 
splits the' har. he'call~e only th~lse "'ho haH' th" ne<:es.\ary resources in 
time. money and personnel I.'an mah· arr<lIl!.!CI1l€'nts to c:athef. sture 
and r':'trit:\"(~ llnp!lhli~h("d ('ase~: tho~(> \\ 110 ('an '(~nd to he p1lhlie l":!al 
offices (t he <lttorne~' ),!pner:.d and. the ('011 111~: a nd In I1nicipal prosecu­
turs) ar.d the brC!:1:' IIrhan b\\' firm~, 

Lilllltcd I'll hlication a or! t hp rec;ol tant ,;1ppro::>ssion of pn'Ce(:l>nt 
ha\e a dear ami pre~("nt eHt,(;t on tht: quality nttt:c jl!ciieial product. 
A dt'('bion that is IimitC'd in dbtrinlltil1n to tilt' liticants anu the ('uurt's 
own filc:~ dOt" nut rccl'i':t' tllf' attl.'lllic'!n awl ·.:ffnrt eqllhalent to that 
reech'ed hy the full opinion prepared fvr publication, ] IId1!('~ ",lime 
pftlc!lIl't is constantly rcle:.:atl'd to dusty ...hel\'t's in ;,pccialized libraries. 
whell ~h:lt product has potential. usclulnc~" far bEyond th" parties und 
tht> ciluntiPllS addr(·ssed. tend tlJ lo.<,e f.mthll:-iasm. 

\Vor:;l 01 all. the confidence flf the pn1ft'ssiorl alld the !!eneral puhlic 
will Ilndoubtt:dly be shake!! by aC:l'l)un~'; of dear incnmjstl'lj{'ip~ be­
tween le.';lI I~s on the same q!I(",tklO.· 1 of !dip"hod work. H of SlIppf('ssed 
pn·(.'('d('nt ;'and of Jeniai of fllrther review he<.:ause til(> case is not 
<;uHicit'ntl~ t'\plaincd, <" 

Ohio is f"rh:natt.' in hein!.! ahlt' to tak(' a(h·aJl~.J::'~ of thf' l'Xpl'ril'llt't> 

of ptllt'r jllri';rliC'tio!ls tha~ iw\ '_' !!rapn!l'd \\ il h tll" IS<;I1(' qf dra\\ illl! the 
lin!" I~('t\'.i'('!i lilt> l"lbli,l,ahl,· Clnd :h,.. ·!HpnhH,h'lhl(: by a \·jsih:l'. 
lillilflrm and r('aii~;lic prnc:!:-"~ ...1.1 tht' risk 01 O\{·r'implif:c:atioll. tht"l' 

f':!ldro+: I'r.·.... ·~.f ". at .. p·i~.(,tp~,·" t~'a' 'ft r ttl)·;:1•• !):, ,.,ohl·ti t:l:r:lJ··j# .dl'...nllod ,,".! \,-nth:d h\ 

''.!Wn.:l'' I't···!·i.· .. 1'·,h"41f1 :r"', ':'d!~ ·l'It., .. i" ' .. j ~" ...q; UUl.nt. ~'!'" '-. ..;.,:! I 


:,: .. , '!"-I ,. ,', \ !' :1. ;" (';11... ' ,', 1;'-, :"!' : 1'1 I'}·! l~ ~"J \.,' \1· ... 1\/, ... ~.1 '-~'i" 


i 1, '''!' t'l: lit" 'i ~.,t ii, ~"I' ,- Ii \. L hJ\ PI'i. ~;: !"2; It· !!·"l:,I.:H, .• J: ",,, ,! .. 

" r I, :, I :' 'j , I' :, 'I 1 !;, ~ t ": .:; ~ t tIi • I:. I l~ "'.:'!' ;. 


t _.:' !llr" (">lfhl"l· I,:' 1:,1::1' ;.I\l. ':,.1' '\. ... qI/HHi,,·d Ilr ,,' ,'rrll:1 '11111;\ 11\ tI,., 1\1"'" I'arl-p::~" 


'tld'lr " ... I!Htd til ", ~ I:::,.,: ,Iild (I:'~'" ,(\,d"d,',· 

-j t.qq:r ... , I'''' "IU" nl1f(· i: I'~" \,.-,\I,_-rrt ~ \\1:<1111. 'Ii, "(, Ii•. ~l ;!. ,jl -jll.";l 

41 1 ptntul l ,-dL;" dllr'H, "1ft,,; ",1.· 1 .11 ~)(1·21.. 
·rj- ~!Ilm'r, "-HI"".1 f,,,t,· .1. ,~. '.,!..·rn C:i \\ " ..."ft. -,'tlira tlllt(- ·il .. ;' 'I·i.;. I.U'If/{,J "lj:'I!I •.~· 

ffll"" I,.J'-J'rl~ WJ~! l, •• ' '27 
,;; 'e\\J\f'rp~ \\;;~IIO. ".prtl ,,,,1&, i:. j' "ii. ~'fll"·'·.u. 11"\\ I ITIHfU.d ':'Ud. ,t" trll ,'r"' .. ';1 

tot l"fllliid4'IItT (\; ••. "':IU;' ft'\ W,,"'! ;1 ... ·I~ ... '.• ,( C"f'IH1V I fl' rf"f'f<"~ ~'I IUtplIhii-.; .. 't1 1'.1'.·... 'II'! 

Ji'-C'I..·.·d that \\ 'nl.· .. 10,,"1 hall "I I h,' r'·';"i,·I.·~,,, {'''I1''.!''T.·d !lon'I"lb!i, .. \ ion b 1;."., " .. "I!, l \ 

on lilt" l~ulltutf·al"· if, I;w ( ....urt {If tt.,. !.... ; 1 r 01 lIw 1!t·l,..r~' p.,llht ~ ;t \t:,,,hlf~ :UIII1.ni\ \\..f' 

.~t)ftl;J:ted tn hf'Io{'\~' th.lt tlu:~ t'rrc"(" ,\U.. "lu1t~"\.hat J,;H: ~n \t-n 1••ld Iii. at ,la.. ,·,H rlu'" I' tU_r 
\l!l'l'lrhHU.:.I""(·:lfht '0"1\ 'Itp,'U"".OIl ,,; ;"it,la .Its'-,ll lIt ('fillr • .t. ('hilt!, •• "_,, t'UUlh'r ~tJ ~ilf' \, ~.t'-!'. 
,If *",·n!, .. i h p •••• 1'+ III .~'>t·11 ... 104'."", 
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publication plans fall into two groups: tho~e that define the line in 
very gent:ral terms. such as "has precf:'uential (or institutional) \'allle:' 
and those that spdl Ollt in uet:.d a number of specific factors for 
dctcrminin\!; plJhlicati t m. 4; 

The creation of a yisihle. uniform alld rC!alislic polir,'Y for uetermin· 
ing \\hat is pllblbhable is not siJlli,l~' a matter of !'et~inl! !'tandards fcr 
publication. :\ puhlication plall ll{'('f:'<;sarily brim.!" into focus other 
a<;pect~ of appellate adl11inistr'ltion. llE'cause plIbJication and pn'Ct', 
dent stand at tht: \cry Cf:'nter f'f a ,\'~tem of law that promises rf:'liabii· 
it)', stahility and durability. Fhe ;m'a~ of cOI1C'ern are involn'd:" 

(I) \\'hat ~YPf" of di~pll~iti\'t' \\ Titin~' ure allowed':" Summary order; 
~1t'lIlorandull1 d('chion:' Opinion, ",/letlwr siu:ned or j1!"r t'llriam? 
(;2) \\'hat un: tht: millimum writiil:! ,'tanuard~ for a rm'morandum Jed· 
sion? For an opiniou',) 
(3) Shall th(· presllmptiou iJ(:' in f,l\.IT 01 nT against pllhlk-nti,m? 
(4) \\'hat ure the .';tllndard~ for t'mbli('utioll of d('ci-i"!l!' or opinif'n,,:' 

\\'h(, mak• ..; the dcebio:1 abollt :Hlhlic Jtion. and \\ ht'il: ­
(')' \\'h",t 1:> Ihe ,;atll, "f 1IIlpnbli,lil'd c1eli!>ion" and \\'l,a( is tIle requirt:'u 

di~trihlltion or circlllal ion oi : lll'm'~ 


A, T!!]JI!.~ o} Di\/l(!"ilir:e \\'ritin,!!" ami .HillimlllTl \\'riti/l£!'i Stalldard., 

A prl't'ed£'ntial dl'cjsjrm should ill' i" ;1 rOTltI suffici~ntl:; compi(·t(: "0 

thl.!: both th(~ dispo\iti\c aeti0n aile! j:~ IH!sis call bt· 11IH,lt:rstnou ffllm a 
rr'adin\! of til{' IJpini~JII, On tlw oth,,'r hand, a nO!'1-rTl·!..'!:'dt'ntial ded­
sinn ,-p('uk:; (}Jll~' to tIll' liti'!:l£Ih .~')d !IIa~. 1)(' l·\!,n·~,,·d in \lImmary 

terms. Then"!or{'., a (;olllpll't" p)lhiiv:li'lll pL.11l \\ill q;.)t(· what "hnitld 
he the fflrtll and l11inillllllll COliit'll I oil an OpillilJ!1 illlc!i'Jed til lH' 
published, FIJr opinion~ lIut inf('lIdf'd til hI' p!l!)ii'iH,r!. tht' I'()!nplct,· 

puhlication pl.ul IllUY p('T!lIit .';!lIll!lian dhp""itjoll fir U minir:ial rl)ii!;~ 
ulld rational .. Oil ('ach ·ls'.;i:!JllII(·II: oi "ffIlL all \yitf:fJlll p'('itill!! tl,l 

pnIC!·d1IraJ PfJ',tll H II!' 1111' iad',. 

Crl'atill~;1 pn"Illllp:iol: for (lr ;1!!:I!;I.~t !lIlhli(·L.dHln Lluii1al", till' 

de:prlrlillatlon 01 \\ !.f'thn to pllhli,!: a d~Ti"i()ll. II trw pn',>mnptFltl J' 

;J),!ain<:t IJllhliea1ioll. an Il!,iuiorr\\ill!)(' r('(l'tir{'d to Ill' ;·1 {'('rtain ~tanJ· 
unl!; \wfore it wi!l !~!.' pllhli,h·d. Th, plll\li(,:I~ioll pl:.tn, of f,lllr t 'nikd 
Slat,., r:'l'lrh flf apP('als stale' ""pli"ill;' tItat tilt' Pft·"'Ilr.]pli\~11 i<: ~11!.dll'l 

·t:- 1"(·, an f"\.Pllill ... (If '1',,,-lIn t.!,·hl('. "'I',' t",f .hTutIlIMU\ tne nut .. jl. i"lrtl 
" Ti... '·""UTu'. u"uJ"rhl1':!' ,h,- d~"'"tP"'''''U~1 HI dn ... ,,-t'lunt dr~t\' f·\·I'!;"I\t·I~ hi"" th." \I· .. I.·I 
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-. publication.49 Two others imply that the presumption is again~t 
j puhlication. 50 

· Crt:atin~ a presumption again~t publiclltion i$ a means of holding 
down the costs uf pllbli"hin~ and retric\"in~ cases. Although publica­
tion C0St alw:l~'c; will bt:' <tTl imp0rtant factor in determining which 
opinions arc published. Oll:ernutives to the prE'.~('nt Ohio publicathlfl 
plan should be considered lest the monetary factor continue to stllnd 
a<; a bar to tht' attninmer:t nf the impol tant societal benefits that more 
widespreud pll blicatioll "'rmld s('n·C'. 

St<lle fuuds could bt"' ilp;m)priatcd 10 cnlar!!f.' puhlication. and in 
the inl':.'n··-t of \!#)\·l;;'rnmC'nt.ll economy. this·should be done llnJcr a 
can..ft:lJ: rnana~cd plan. Th~ !lSI;;' of public funds is ad\'anced as a 
snilltiOll Ilf'('l.tU~'· tht· benefit .. of expanded publication will accrue not 
flliiy to tlH il''.!i.d profe:-;,ipn l)ut to the pllblic ggnerally. \\,iderpublk'a­
.tion wnuld rpduce. if not >.!iminate, the waste of time. money and 
humun :'ffort that is {~xpcmk-d daily in pursuing:. administering and 
h:rmina~ing hlJit!ess appeal ... whose poi~ts of Jaw already ha"\'~ been 
dt: i(kd ill prinr l!1iPllhli"h~·d npinion::o. II()P(·It-~s appt als occur OIo,t 
often- ill the eriminal field. where cxperit'llce deOlonstrates that the 
same pO:~lt~ an rai~cd ~~ain <lnd again with mindless repetition. The 
disn(hantpt!('~ of IJ<,ing "tat!".' funds stem from th~ current disfa\'or with 
\\hid, !-'\Jlu!ll'in,.:: i!O\l.'rillw'r:! is \'icwcd and frolll the hi~!h pri(lrit~· 
3I'cvrc!i:d to 11Il-(;'lin(! b<'I.~k- T1l·.~tl" for hllmur! slln·i\·al. On the olll!'r 
"ide. it may he 'Clid that [lIn r!amental to OIlT rorm of government is th· 

. maintcnarw(:! of the judicial Ilr,meh as one' of tllr,,(' e:,scntiaJ fIlOC'>iolls 
of :,r·lf-(.':')'dTnnH:lll. P,;l)\ication of jlldkial Ilpinions i<, nl~t:el.,sary for 
that I)ran{'h'~ ~'IT\·i\·;ll. <llltl tht- umOimt of mOlwy 1H.'{·cll·d for tlri~ 
purpo:-.t' rc'P":'( rJt<, a 'mal! ~l"T{;t':lta(!e of till' total state hud!!et. 

1 \\'0 otllcr altl'rnathi." art- lJ:.l~<:d nn fimliul! the 1I(·CL'S.'\an' Te\onTCC, 
in tIll' I(':~ul proft's.\ion. ttv: <.:rJ1:<;titm·m·\' most din·(·tl-.- iWIH.:fitl'd ;n' 
irnlHO\ed pllhlk<.l!i')/I, Th" prole:-.~i(J1I h1;~ ah\'ay!\ ah'o;'H'd thol.,!" co"I'" 
tL.ll Ill;'!;' lor '.:r"<lt'·r "!ii' i.-nc~ in fh(' l'raeli('(' of Jaw: it i!.l'.. f'lr 
i!I\tal!,·(·. ~Illl""fi far 1)f':fHl'! qllill j1eIlS and l....ueq)f(·'''t·". Fnr nllt' 

dtt'r:.all'.(·. {)hill i;'if C'''ll:! Ill" j·'pa/lck-d to print Illore I)pini()Il.~. 
l'itiwT h: aC(T;" in!! mIlT{' ad\"('rtl~inl! or by all<l("atin~ IllfJrt· {)SB.\ 
lime!, In j!, Tlw .li ....llh '~1lfa:.:(· 'If thi." COllfS(, of ad 1011 i<; that its ,I I <.:l·t"" 
derl'l:d. <Ill ::"!")u.J.1 I'C'O):!Il/llic c,·rttlir!o!ls afkt'tiu\! lhe adn'rti:-.in~ ill­

dll'.trY, tI·,. alrilil\ <)1 ()"rL\ II) ,dl uth'ertisi!!l,{ :O-pUCl' and the: !inallci:!l 

.,j~f. I .."':. (~IIL PI·IH." \110·.. PI..'·" ;~ur.j la;~ .tlt (:m~ I""IUU \111J~ 111..'" Il'rt"'..,Jl!!tt~~l"n ra\tt' ... 

)lltilli( allu.1 ql . tCH.t·J qpiniuu ...rd d*",r it\ f,f' puillie'attnl1 uf I)(·r nlrtil6.11 fl! li'H"n... '~ 'j, .. (:UL 

I'n1l." "10" 1'1 -.:'>0 p.H .. Z. 7TII CU'. II TI'a,. ~ 
:>U. 4nr CIII.!\ 1"· ... : '.rtl ClI: H 21'" 
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i 
health of Ohio Bar. The other a.lternati\'(:.- is to raise the price of bound

I volumes of official rrports. There is a limitation to raising the cost of 
membership in OSHA and the cost of huying the official reports.

i 
however, becaus(' neither should be priced out of the reach of the 
profession, . 

Another method of expanding puhlication would be to e~tahlish a 
s~condary level of printing and distrihution. wherein oninion$ notI 

I ~elec~l?d for the permanent official reports are printed separately in 

! rclath'ely impen;lane1:t forlll!-.. such as paperback. which are less 
t'xpt":l.I\in:' to prill: and di. ..triollte.;i In f hb conditiun the;: could b..:I 

I citable. alld if an opinion of the seeoljdar~' lew,l prm'ed to be si~nifi­
I cant as prpcedent. it cot: 1c.l later be published in the permanent official 

I rC'pnrts, 

I There are two finaJ ~11!!gesti()ns which do not fill the whole bill 

I 
I because they do nol necessarily expand the official reports, One is to 

uSt" the privately owned puhlishing eompullies to puhlish lower court 
opinions. sw::h a~ \\'('s~ Fublishin;! Company on the national scene and 
tht \\'. H. Andf'r<;o!l Comp;!ny or B.mks-Baldwitl L.n\' Puhlishing 
C ..:!;1pany 1m the r('~iolial SC'f.'nc . .'\s OT:.!..111izations for profit. lhey of 
course are !-.(,}f-SIlPPOI tin!! and do not diaw on public funds. T\\'t'nty 
stat;:<: haw.... c!(>Si~TIHlt.'d t!IC :\ational n'..~pllrtcr (Wcst) as lheir offiCially 
apprO-,Tel p'lblhll1'r.. and tlm.:c oti'I.'rs fl·l;- on \\'pst without official 
d~~i:!nation. h;J"in;! di\c(:ntilllled th~' publication of statE::' fI:port<;,~2 

Th<: national and Tl':.:iOl1<:1I reports h.ne the adyuntal!£:'<; of bcin;:: 
\\'idr·ly Ilscd aud rCiJdii:;'i.lyailablc. Tilt.' o/her ~:lIl!!!(:stilm is to c:ollstrud 
tht' pwpml·d S:~tl'l!l of tlilk:ctinl! .. illcit::l.ill'.! ..mel rnakillg a.\·aili.lh!e all 
tlni)il! lblll'd 10\\ ('r COllrt r/'.'ci ... ion.. 011 a "tall'\\'ide basic. '.~ Thl' elld 
n",lIi! would ill til /llrlli"h [lie 1Wl1ch and bar complete ('t);,i.·s of each 

I and ('\ery 'Jnp,dl!i...lwd opinion, hllt fili..; v,'ollle! reqllire the aS~('mhi: 

I 
of ;.11 I l!IjllIb!i:.ilnl ! 'l'illioll'" iii 0111' pl~!{.'I' or ill olle dc\·ju:. Int;dlll'f 

WI") ..:-\1,'111\ lor ind.·\!!:!! ami n,:tri"\'il:~! '·jJ ..l·... 

I 

:~. \1.'",..1 f'f hlj .... Jilfl •. ('(I" : .ill" t·., 1.1"'11 d1·'I:.:'!,.I"·1i ',. ,dip luI ;I,ddl,;wr 

f .. l' "\ HIt' ,'a~I'~ 

,I.I ~ l;ill.a [H·... I \1· ,,'" I r ~ I· :. ~. ,'•. \ ,jill*, 

..\;",1.." ~.t'tHiI' ~.\ • \. t",\ ,1, '(q" ~II p,,~ .. ,., 
I ).·liJ \\ .111' \I·"tH' \, " \ t. '\H. It 1· ,.; • '~4 '(,' 

I I·,nri:.. \1iIUU ....',;., ",(,ll ! l.I. ,'a \'. I, I I' I ~H\ 

1.1.. 1... \11-. """lpl11 ()! :.·hlllll~ \,,':., '::IUH! 

\\ .....1 J'ubh,hjflt,! f·nf!'p.u-\ ... lI\ot·d .., .tu· Huh ptthlt.. tll':' ·,1 fl!\1f11f)11" ill da !11::f-t\\Ul\.! 'tatP', 

\ti!·I·"u nH'l'l.tl dt:,h!II • .l t IlU:: LtHn ... i ..uw, Tt .~a' and l·td!. I.t·H#!' lronl (·h~'rlt .. IJ \'.·J ... Jtl~ J".hht. 
ri.: < "."),.'!. ,,', __1 1',,1.1 <;!II\!. (:..... ,..111\. I .. II... II .."", ,1,1,· !>.!M·rl I . BI'I(·k. IT .\pn:!> PI!O;'h~ 
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C. StCll1dard.~ for Publication 

The publication standards adopted by the United States courts of 
appeal!' and the sixte~n states that 1~:1n:! adopted publication plan~ are 
gt!'nerally of two types. The fir'l ~imply exprE'sses ::t g(>nt:!rai policy. 
Examples include publishil1<; an "pinion (lnly if it ha.; a jllrisprudenlial 
purpo<e;~ or precedt:!ntiai \·allIe.;~ or if the cOlirt and f1lture litigants 
would he likely to hem_'fit from r('adiuQ or citing tilt' opinion.:'!. Adopt­
ing a !:cneral P()\icy lcayes c-omiclerable discretion to the deci!'illllma­
ker to determine whf"ther an opi! don will be ptl blished, This Illay be 
Ilndel-irahle I)t'c:ause important decisions may not be published. and 
there is a dam!f'r of incor.~istenc::. 

Thl' ~ec(Jfld type of publh:atiun standard is =,pecifie-.·;':' The foll!lw­
ing: example i" a model rule plib!i<;hl'd b~, Reynolds H!ld Richman that 
contaim' the criteria of publication standards already in use and ret"­
(Jlnmend" oth<:r criteria designed t"o build confidence in the r.ppe1hltC 
system. ,. 

Dt'pl'nain!! on lhe presumption, thE:' stand;.;rd begin:;. "[A]n opinion 
will.l1t' ptlbli~h(.'d if ..... () r .. [ A In opi nion will not he puhlished unh~:'>s 

... it: 

I, ("tanH·,hf" a new rllie (,f law, r'r alter' or Ilmdifi.·.. all t \i~tiIi!:! rule of 
la-.·.. or c..·iI!l~ ,Ittention to an t'xj,tin\! pdt· of law \'. hw!: apr"'l.r:. to han' 
Ix....!! !!I-'n€'raily 0" crlooketl: . 
~I applit·s all t'''~abli.,III:.J mit: ()f 1<1\\ to f;.:ct, signj[i":I!n:\' di[ft'f{'nl :11'1:: 
th·.I·t' in .prc>\icus pIJbli,h··d 'Ipplic..·ulinm nfthe rIJI .. : . 

:3, t''.p!:Jill~. c!'ItlC'iz('s ();' {(,,,if'''' tilt> hi,t()f', of (·xbtill'.! d"d~i\lllal I'r 
l'nactt.. ! :<1\\ ; . 

41 tfl'ate,"r n·,()ln·s a cftnflict of :llltilorit\· !'!!ll('r witbill Ihl' <Ji-trit·t IIf 
h('l\\ (":11 di·;tn('t~: . 

"')' ':-, li. J I 2 ~f· 

.,... ~!·t. T "~I IHI' Hlfl~. ": \~~ ~,."., ! - I' ;" P .:.: '"Itt (*11' ,.. "!" \1111' tL .'~ "'.iI 

(~"" f.r~~ "\1. ~ ';;-':111'1':"7 f',: "" I" H il 

HI \ 
,"1# I 1~ f ~"m Pt ,:: tl \ I If t' PI. ,\" . ~H u '.I 

'";::- 11 (' (:w !'. j'Il"\II"~~ PI ..\"· :i!l ( Ii. !I l"d 71H (~1I1. Jot il,t,,: 'Ill \:tI, 1'1 til" \ 

no.' 1'1.' {,Ifa. I. "III \'", I:. 21·" \,,~ :' "I'. (_I I~ ;21-1: C\l.. U. !'i !J7h rl". h" I: 
:\1'1' ,', l'i \ '::!': \11' 1\1\ ',,';' :1·211" 1";:1.: \ J H. (;/., .\"'111 1:.1"·2 ""'I""rn.'·' 
'ta~ttar(;"td~\\":\'.",i h'. flu· ... lljltt"Jlll·jf1qr:·: (hL.\ .... : \.1 ~" "'. ~o~ ~ .30.; l\\'f"'t '·'Pi'. l·f~."" 

;1Il·1 1)•. 1,\ I-i I',\, i' \cw 1'..li~·\ nn h.hiica.... n of '\i'i)(,Uill,· 0l);n;",,' "·if ...·II"· ""I" ~ I. 
I'J-;;'. \V" !l :\1'1' I'. SiI'I.2.:l.1 I. 

:;". 1;'111:..11'"1,/,, ·"tim,. "","0 !Jr'-"~. a' '.j:- Tit,·" nl'MI.·1 rlllt· w .... allwml, ..j ill n.·, 1101.1, ~ 
I~id'uuda..~.:'tru noh :,!r,. '\fl':~huu, v. t ... I(;ad(, Itt tit.- :an\!u:.c.f" nf ('I ...u.,..'" t.') anti 1';'. tlu: 
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r 5) C""llcerns or discusses a factual or legal issue of signific::mt i.molie , 
inter~t~ 


6) is iH:eompaniE"d b~ a C'oncurriug or dis~f'ntin~ opininn: 


, 

7) fl'\fo'rSCC; the decision helow llr affrm~ it upon diffcn.'nt ground!>: 

R) addrt'ss{'s a lo\\'('i court or administwtin' a!!t:nc:y c\('f'isilln tha! has· 

of't"n publishE"d: or 

n) is an opir.ion in a displ),ition that. 


• 
lal has be(.·n n'\'j(,\\'('d by thl: Cnitt:'d Slates or the· Ohio Slll'H'me 

Cou rt. or 
Ii}! j!> a remalld .If a C'a:·l' frlllll thl' l'nilcri States Iill' nill')(lr 

f 

Surrl'me Court.',·f The <llh-antnl!cs of adnptinc: a specific: standard nf publicatioll ure 
that it dpfin('s prp('('d'!ntiai \"tl\lIe and that it ,;!Iddt:s thE' decl.sionlllakpr 
and limit.. his dis<.:retion, 

ThE" pllblication :.tambrd abo must spn'ify \\ 110 \\ill ueterminc 
which opinioll~ wm he published. JI\ri~di<.:t iom lw\"e entrust('d the 
public:atian dt"cisiof! to \'urioll.'; groUI)s. incit::Jinc; the unanfmou<; (h:d· 

I 
I 

I 

sion of tht' palld h('aril1l.! tlw appt'al."l1 a Olajority or th<: panel with ~he 
po~sihiIity of an option ill a ,inJ!k j!l{j,,.!,: to Illake the opinion a"ailuble 
f!'IT PlJblil'.lti(Jn.~1 (); a c(;mmitfl,t' of illrl~~·~ ('()mrris~d of one: from 

. each ;,ppdlatc di~tri(,:t allJ th!.' ('hit'! jllll!!!' df the (,/mrt of aPJi(·;.ds."~ 
, FOllr jnrisdktiom allrw a ('oncnrrin!.Z (lr dhq'n!in~ jllth!" [0 pllbli~h his 

opinion lin \\"h~·.·h "\ t'1!t tIlL' entire cpinil;ll i.~ puHished· .h\ Two states 
pro\"idp tbat the .'illprCOll-' (.'(Jurt ~.h:.111 (l•.-ddt, wil!:tiJer the ori'1i(Jn.~ of 
int('rnwdiatl' C()llrt'. "\'ill h.· pllhlisht'd.'" <::';;:1e JILt!!, p;-q\,iJe that am' 

I it, !.IIIHfr~J J'HJdJ(tJ~:1111 \1I!,rU B'I'. L .It ..... ; .... - ~·f ',1·. l,:dl· q.l~ t.JL.'tl !L. ::',.:, .:. 
dl~"I\.!H;:': .. , ITtllif" hi ",h"rrwt"" iu; i. &"ul (II ... i.lui..! ~tw \\flr;. "Of Hlt t )'ljft HI : •. 1 <.:.: h i-IJr 

I 
I 
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> • t litigant or ot her person bt> l'l'rmitted (0 rf:'qm-st that an opinion be 
considered for publication. /;5 

\Vhile the simplest solution is to impose the publication decision on 
the panel responsible for the opinion (to be excrci:;ed hy a majority_ ae; 
are other questions heforc tlw panel). 'the c:reatit'n ct a special com­
mittee of iudge:. to govern pllhlicatinn on U !itatcwide hu,is \\'ould 
ensure th..lt the decisions are consistent. The di~ad\'anta!!e of slIeh a 
scheme is that it impose~ 'H.lditiollUJ duties on jud!!t·s already fully 
Ot'Cupicd with their regular t:1~b. but that lmrden mi::rht be amelio­
rated by rcli'!\'inc: them rti 0trll'r duties. 

Pro\'jding the "safety \'uh'"," of allowilll! w'r"ons othE'r than the 
jud!!t!s wh'1 make tlw plIhiic:ation dL'ci,ion to IllO\"(' tht: court for the 
publication nf an unpuulhl1l'G opir,ion h"s tlw real ath-antage of keep­
illg an open door o\'ailabl(> to the prnfE's,\ion and the puhlic. The 
motiolJ :;hould he accompanied by a memorandum explaining the 
reasons in ["Hlr of publicatiolL 

D. Sfatn\ of r..:'~')IIhlished Opi;Ii(JIIS 

Ohio He.. i~t:d CoJe !if'ction 2.::;O.'3.211 pro';idt:s that lInpllhlisned npin­
i(\!l<; eannr)f bt- rcco{!nized or giH'n san<..:lion. ",. In adllai rract ice 
Ohio COllrt.:, recot;nize their ~\ist(,ll<.:e and at~enlllt tll make th:'Jn 
known to the I>a:-. \Vh.~tiH"r nr Iwt tilt' "tat.' adopt<; st;.mci.Jrd" of 
puhlic:ltiQr.. L1H' stat'ls of un pll hli.shL'd Upi;lillO<; ,hi ·,lId IH' ('L+rifit"d. 

TherE' an, [(Jur altcrnath'e \' . ..t~'S of trc'u~in~ lllipllhiished dec-i<;inn<;. 
SUInt' jurisdi .. ~ion!' are silr'n l ()n ~JI(;>jr status. h7 Til,::: :..:r~·at disad\'anL-:e 
()[ this treat.rr1f"nt is that tb' II r. plI hlislled cic,·j,j! 11', !.!clleralh' <In' !l n­
a..-ailuhl(' t" iIl.:1i\"idliab who ;m' \\'itholll thl r<':',OIlfL'{ l1e~t"<:;.lr:,· tn 
utiiize this ',1 ~lr'-'~· ()[ la\\". a l'ir(,!lm~tance 1hat t-'.t'lIi'wih' Illa\' erotic 
[Jllblic confidence in thl' judiciaJ "ystem. Thl.' j:illiciul i,r(lcb·l(.:t al,n 
h·nd... to 10,t, IIllalil\', I~~'t'all'\ thL illd).,!L'< nnti\utif)1l til be·careflil rna\' 

".: fcdu('('d ,J;amatir'all:;, ' . 
Som(' lllrj<'.h~ti(lw ha\i: ",j"p!"d " "no ('itati,n" :':::". TLi~ Tnl,' ha\ 

two fnrrll'-. S'm., jllri',di(.·tl()!\' a:l'll!llkh prrdlil)j; ,.;: UW. Tt'lia:1C"t· fll' 

C1tatiPII.I.> (1111I'r jllr;',dictirlll" rp(,<l!..:!:ize t:w o.:.-:i·'I'll(,' or til.' fir,! 
(,Irde of illiP<lL't and pl',nllt ti!~· 'll1pnhli\\wd dl'l·;,jnn to he 1)",·,1 ttl 

.. 


ft';. TIll' l u:~ I' ~I ... ~t .... (;lH'Tt\ ttl :\pPt'..II 'nr tilt, Tlurd .JOIt! FiftH ~;irnllh ilI(P ,iI.'ut fir" tlt"ir 

etatH". a' art" a 1·IJv.nt~ ~'f :flt' .. ·:!tt·.... 
fi.\ ,.. ...;.!'I I,ill II 1:,10 LIII, It fl11, 1.1'11 \ :11: II, 11: (:"1."\1'1', n, -lid l : l>.:\. I:. <:1" 
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cstahlbh r~ jlldicata. estoppel or the law uf the case. IlII Both forms of 
the Uno citalion" rule are corollaries to the rule of limited publication, 
because tbey reduce· the number of printt:'d decisions and prohibit the 
devt>lopmenl of secondary publications. Although .mbject to some 
review, a judge's decision that an opinion lacks precedential \·,.due and 
should not be published should be respected. The rule, however. 
raises the possihility of suppressing precf'>dent if the judge fails to see 
the importallce of the dt:cision. 

A third treatment uf \lnpllbli~hed dt:'C'ision<; is to permit unlimited 
citation.'ll The ad\'imta~e is that tlw doctrine of stare decisis is al­
lowed fllJi room to {lperat.'. Th()<;I~ .illdi(:ial prnducts that are incom­
plete will han" little prec("'oentiai \alt I':'. he\. allse they fail to set forth 
the procedural pu"tlll~' of the ca....~. lht' facts. the arguments and the 
court's (1eci5ion and rpas"nin\.!; in suffit:it'nt df-tail to inform the reader. 
Tho:ic opinion~ meetinc: the standard of (lUality will ha\·\.:· continuint! 
effect under stare decisi~, Tlw disadYanta:!f:'s are thCise that arise from 
the I'xistence of two hodies of lnw. the official and the uIlofficial.'f 

Tht'! fourth alternativ{: is thc ndnption of a modified citation rule, 
whcrC'by citation of an unp1lbl:shed opinion i~ permitted pro\'ided tht' 
attlJ:-ney citing it sen't'~ a (llpy on Ihe eourt and all other cnllnsel. with 
dhdoSllrt' of any dbpositioll hy ilidwr c('urts of any appeal therefrom 
th~t has come to the ~tkntion of tht' citing ('OllnSP!. ,1 In addition. the 
dti Ilg l:();}nsel m igh t he- re' !lIin'd to c'::'rl ify that the case, he cites 
include ail ca,e~ nn point of which Ill' i<, .:l\',:.ue. whether fn.\"orahlf' I.) 

his pp... iti'Jl1 or !lol. in ordt;r In prol(:'ct t1!~ c;cneraJ bur a;,!;ainst unfair 
<;(1\ anta(!es tah'n h:' lUrI!(' offices that han: the capability to retri{'\'C 
IJnp'lI'li~h,'cI opinion" Tht· (I<h'anta(!t,,,f the ll1odif!('d nllt' b that 
ul!pllhli~;lled :aw b rt'(;(J~njzt:tl a.... lJa\·in:.:: tl.at pn'C'eJentiai \ illUt, on 
',,,ilieb tIH' doctrine of slare dl'cbis is bast·d, TIll' di.<'<I<hantill.!,1'S lkrin· 
twm the cr(';!ij(lIl of t\\,(j sc'1s IIi Ian. hilt the"l' disuth-ulltat(t''' are 
allll'liorah,d h' r p /!lIirin:.: filii di ...C'il""'ITT of 1111' Illlpllbli ...hed SOIlH.:{'S. 

I! till' !l)llr~h ;!!h·IP<l!;·." w('r" :ld"i'" d. it \\llllld ill :uh j ...a!,j,· III 
dl·\(·l..p a ,,!;\!,.\. id. ill\!'I!I()r~ III 1:lIp,d,lj..,lwd "l'ini"tl<" ;ldl'<!llill'.'!\ 

"~I J:: PC f.11 F ""1':.:- "f:llt j{ :""hl'~ ,,'. . 'lll f II' P11Uif \ lin, PI ''", !:.tLi 

~"tI~:,*··l': ':1<1 ,.::' j{ 'I' \11".1' ":'''1 \" I: \",1)' <:1 ~i: t:\i ,. (! '('":- 1.. \\\ 
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.... indexed for ease of retrieval. and to make this servicl.: uvailable to th~ 
bench. bar and ~en('ral public at a reasonable cost. 

V. CO.:"CLC!'IO.:" 

This .l.rtid(;s ...·xamination of Ohio'~ policy and practice for puhlka­
titln (If appc1li.llc I..:USl'S b the fir~t attt:mpt to ll1f'<lSIlrl' them a!,!aillst 

~tandards that haq~' been dccrm·d worthy c:f adoption by the federal 
court., of appeals and hy sixtet:'!1 statt:~. Tht' most ~('rious prchlems in 
til!' Ohio "y,tL'm are the creation und c:ontimwd ~rowth of unpllh­
!i:>lwd dt·('i.'iol1al la,,' throughout the state and the ambi!.!llity "tlr­
roundin~ the precedentiul stat1l:'> of this acc'nmu\ated Illel"<;. The n?sulls 
arC' lhnt tht, hench is Iiot ..I\\,are of \\'hat is hcinl( d('(-i-:,h..d un the ~ ..me 
or silnil.li q'l~'itions in other jllrisdiclinos. tile bar is di~tract('J by the 
L'xish."nu: of l\';i) b(ldies of law. and unpublished la,,' is accf>ssible mdy 
to thosc' "'hI: have th(~ necessary re;jourc('s. Further. the Stal(" of Ohin 
is t'Xdllci!:'d fft}n. thHt c:ommunic'ation \\'ithin tbe Ic:.!al pTI·fcssion that 
fOTlns the means by which. :'[1 .\rnl:ricanjllrisprucil'nc:c. the lu\\­
~','ohe:- and dt:'\'t'lnp~. 

Thi~ .\r>icle did :-1I.t haw th", hem·fit of ~t dt,taill'd l'xamination of 
the Illlpublj<;h~d Ohio opi[lion.~ IWOll ,,·hic:h to b~sc I'Hm' in-uI'pth 
anal~.:~~, nf the dfcch of thE' Ohh s;.st!:'!n.71 TillIS it eUldd not illquirp 

int(~ till' ~eprh ?nd extellt of the uIll'tlblhhcd law ill Ohio. the l'xtent 
to which upward r(',iew is or j, nllt. b!'lckecl by inll{it:qll<ltt' tn·;,tt1ll1·nt 
ill the Imn>r (:()lIrts. tlv: extenl to ,\ hie:1 (jllality ~{'1l'rall~ i.... or i~ lint 
\m\l:r in lInpubiishcd than in l'uhli~hl'd (ipini fl l1s or 1)1\,' l''\knt of 
ilH·"n'i,terJt'il." <!nd rpnflicts not only bC'lw...·l'n appf:l!atl' di~t r;':lS bllt 
ubi) \\ ithin indiddllul di.,t ricts. Jt al,o ha<, D()t 1lll'<lSlIi"d IIII:' C'nJSlOII pf 
('lInfidence ill tlw Ohio jlldieiul "\'stem. il am'. 

Ttl('''\ rtit:i(, ha.<; had a limited i;IlTpn,l': t" {:xplaill ()!tio'·; poiin' .:nd 
i'r.. ttil'\· t)f IHlhii('atillll TTl ils pn·..q:t form and til '.'\ ahl:lk it a!.!:lin~' 
..•. ilk::: ;:(:c:t'p't:! (·l'il.'ria. '.\'ith t/H..' /'\;wctati"j) thaI tlli: j·'.!""dion \\ in 
'!"!:~'r<lt" j:\lI\\'" !ll\\ <In! 1!1t' iwprt"'!'l!H'I:l of Obi(; :ll"li,·,· . 

... ··t· ''';!' .• : ,';, "'." 1.1 HIi;\lI:~it'lilt d "I'~;' .1. ! rIff!';" f:' ',11"'1'111 Jilt;,! UUdU '!d"rt !11 f .. 1 
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.. t-1ay "3, 1983 

To John Feather 

From Jack Eisenberg 

John, I would greatly appreciat.e your chairing a subcorrnnittee 
to look into t.he question you raised in your letter of March 25 
regarding Rule 452. 

The following are asked to serve as members of the corrnnittee: 

Michael A. Hatchell 

William V. Dorsaneo. III 

Richard w. Mithoff, Jr. 

Luther H~ Soules, III 


Please let me know if you will be in position to report on this 
matter at the June 4 meeting. 

Thank you for your help. 

JCE 

Enclosure 

.. 



HUBBARD. THURMAN, TURNER & TucKJ::H 

ATTORNEYS AT I.AW 

C. fiwf'CK[Y MUBBAf;lO. -=-. C. 2'00 ONe GALLCRIA TOWCR "'ATENT. TRAOE,,",ARK, 
MONA"'O V. T~URM"'N. p. C. 

COPYRIGHT &. UNF'AIROAI.I.AS. TEXAS 75240· ee04ROBCF'IT w. TURNeR. p, C. 
CO""'PE'TI'TION ,,",AT'TER5~, O"N TUCKCR 

OCNN'!> T, GRIGGS TCLCX' 
.10""'" p. "'NKCRTON. P. C. 

73'2545' TCLC$CRV
.10... " R. ,.C...THCR March 25, 1983
R'C....... D KIRI( CANNON 
 "'CH.£L C....RTI" 
KENNETH c~ HILL U, S. "'.TI:NT AGCNT 
."ORCW .I. OU.LON 

W. K'RI( _CORO 	 ..1004 .. ".CONI: 

G.RY O. ""'NN 	 U. So "'NO euROPEA.. 

..OLLY aucl( R'CH"'''O 

T"O".S C. TYSON 

Mr. Jack C. Eisenberg 
Chairman 
Administration of Justice Committee 
P. O. Box 4917 

Austin, Texas 78765 


RE: Rule 452, Texas Rules of' Civil Procedure 

Dear 	Jack: ~\I' 

Although the current Rule 452 ~s only recently become 
effective, a number of ~nstance~~ggested abuse have come 
to my attention. It w~em without question that the 
only ability of the public and the bar to monitor the quality 

-­ of appellate judges is through review of wr±tten opinions. I 
" 

am beginning to suspect that quality is being sacrificed for 
expediency. The most recent edition of Litigation, the 
Journal of the Section of Litigation, American Bar Associa­
tion, contains an article which touches on this subject and 
which prompted this letter. 

Please place the continued propriety of Rule 452 on the 
Committee s agenda for consideration in due course of theI 

Committee's considerations. 

Thank you very much. 

sfa 
enclosure 

cc: 	 ,Michael A. Hatchell 

William v. Dorsaneo, ~II 

Richard W. Mithoff,'Jr. 

Luther A. Soules, III 

Evelyn A. Avent 
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by Bernard S. )Ieyer 
JUdge. New York Court of Appeals 

Our courtroom in Albany is one of the 
most beautiful in thl: world-hand· 
carved from solid oak. The work of 
fashioning this artistry, we are told. 
was done more than 100 years ago. 
by prisoners. One of my colleagues. 
Judge Sol Wachtler, likes to tell how 
that proved to be a source of embar· 
rassment to us. 

It seems that while this work was 
being done, one of the prisoners had 
an appeal before our court. His cause 
was a compelling one-in fact. there 
was little question but that his convic· 
tion should have been reversed. But 
one of the judges observed: "If we 
reverse-who will finish the rotun· 
da?" It was atthat point that the entry 
"affirmed. no opinion" came into be­
ing, 

That story illustrates my topic, 
which is-Should judges come out of 
the closet? The STory is. of course, apo­
cryphal but there are many. including 
seasoned members of the profession. 
who are uncomfortably unsure that it 
is not factual. A recent New York 
TImes story about a book by Professor 
Alan Dershowitz of Harvard Law 
School, respected as both an aca· 
demic and a practitioner, quotes his 
manuscript as stating that. "A con­
s~;iracy of silence shrouds the 
American justice system." But in a re­
cent television documentary on' the 
criminal justice system. the statement 
with which Anthony Prisendorf 
closed the program was: "As its name 
implies. the criminal justice system 
works-for the criminal. .. 

The answer to the Prisendorf com­
ment is in John Donne's famous line 
", , , never send to know for whom 
the bell tolls: it tolls for thee." Unless 
the constitutional rights of criminals 
are protected. none of us has constitu· 
tional rights of an¥ meaning. Bu t how 

Tltis IJni"'.. itus b .... lIlJuup'...1Jrom IJ f/,,·t'(;h 
In ,h.. .4"...rlt'lJn LIJM' IIIslil/ulI!. -£) 1982 In·lh .. 
A"'tlf"',~un LuM' 11UllllJlr"~ 

has it come to pass that this truism 
escapes so many members not only of 
the public but of the profession as 
well? And how can it be true. as 
Prisendorf says. that the system 
favors the criminal. if as Dershowitz 
says. the system is in truth a con­
spiracy to put criminals behind bars? 

The answeris partly in theeyeofthe 
beholder but primarily the fa~lt of. if 
I may coin a word. the "beholdee." 
Much of our early law developed 
through the use of legal fictions; for 
example the artificial ejectment ac· 
tions. the title of which began Doe on 
the Demise of Roe. The early theory of 
judicial decision was that the judge 
did not make law. he simply declared 
or found the law as it existed. and pre­
sumably always had existed. We have 
com~a great distance in the direction 
otreafrimr. progn'ssing. for example. 
from the limited tort concept of an 
injury to a person to whom a direct 
duty was owed; through McPherS01l's 
abandonment of privity in favor of the 
concept that duty extends beyond 
contract and includes not only pur· 
chasers but bystanders: to the aban· 
donment of negligence in favor of 
strict liability as a burden that should 
be borne by the manufacturer to 
spread the risk; .and now to what ap· 
pears to be a growing recognition of 
industry or enterprise liability with· 
out regard to who the actual manu· 
facturer was. The imaginative minds 
and articulate pens of such judicial 
greats as New York's Cardozo and 
Brehel. California's Traynor. and 
l11inois' Schaeffer have evolved and 
expounded upon the reasons support­
ing that progression. 

The fact remains, however. that a 
very large part of judici:ll business is 
disposed of by what to many is no 
more than an incantation. a mouth­
ing of words without explanation of 
reasons. The problem of which 
speak arises not from malice but be­

I 
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CJuse : he sheer miume at material 
thai passes befttrc courts. both trial 
and appellate. results in the courts 
being too hurried and harried to do 
any better. 

There is. h0wever, an aphorism 
that courts must no! onl~' do justice. 
but also that it must appear that jus· 
tice is being done. There are many 
reasons for this, the most important 
of which, of course, is that the parties. 
and the public are entitled to know on 
exactly what basis the judge or judges 
acted. As Judge Ruggero Aldisen of 
the Third Circuit Court of Appeals 
put it to a seminar for appellate 
judges. "A judge's writing must be 
free from obscurity, ambiguity, and 
the danger of being misunderstood; 
its meaning must be quickly and 
ea.sily recognized." 

Of equal importance is a truth to 
which I can personally attest: The 
first impression is not always the cor­
rect impression. Decision is a process 
of reasoning; the attempt to articulate 
reasons sometimes exposes a fallacy 
that results in'a conclusion diametri­
cally opposed to that of first impres­
sion. As Professors Carrington, 
Meador, and Rosenberg have pointed 
out in their book justice on Appeal. 
this is the reason courts have required 
administrative agencies to write opin­
ions. It is. therefore, paradoxical for 
the courts not to "go and do like­
wise." 

There are additional ways in which 
the failure clearlY to state reasons un· 
dermines the judicial process. One is 
at the root of the federal-state conflict 
resulting from federal habeas corpus 
review oistate criminal cases. We-can 
aU agree th?t something i!: awry v.ith a 
system that carries a criminal case 
first through one state trial. two state 
appellate courts. and a denial by the 
Supreme Court ofcertiorari. and then 
a second trip by way of post·convic­
tion remedy through the same three 
state courts, before at length being 
considered on habeas corpus by a 
federal district court and reviewed on 
federal appeal. only to be thrown 
back, sometimes as much as a decade 
later. to the state trial court for retrial 
because the· federal court has found 
what it believes to be error of federal 
constitutional proportion. A public 
reaction of incredulity and a state 
COUrt reaction of resentment and fric· 

tion ;lr~ natural concomitants of such 
a system. 

Yet the state court system contains 
an important and often unused key to 
solution. Though fed er::! I judges are 
not bound by a state court's findings 
of fact in deciding constitutional 
issues. there is little likelihood that a 
writ will be granted when there is evi. 
dentiary support in the record for the 

_	state judge's holding. provided, and 
this is a very important proviso, that 
he has articulated the holding in 
terms of supporting facts rather than 
as a bald conclusory statement. Yet 
the latter is too often the form the 
state trial judge's decision takes. The 
current furor about whether the 
federal statute should be amended !o 
limit habeas corpus review to ques­
tions of fundamental unfairness may 
well have been avoided had state court 
judges been more explicit i.n the past 
in stating the factual basis for their 
decisions. 

Reasoning 
What can be done about it? Justice 

on Appeal tells us that "every decision 
of an appeal (and 1 would add at trial 
level as well) should be accompanied 
by a statement of reasons, however 

0 .. eX.:ictly how incorporalhn t;:kes 
place through the due procc~\ ciause. 
True. had the vehicle bet:n more 
clearly explained, some state legista 
tion that has succumbed tr' incor­
por:.ltion may have survi\·ed even 
though similar fcderallegisiaflon was 
invalidated. But that inconsistenc: 
would be more than offset by the 
substitution of an articuiated set of 
principles concerning incorporation 
for what appears to many te be no 
more than judicial fiat. 

The same observation applies to 
judicial policies as well as powers. It is 
often said. as though it were gospel 
declared from on high, that couns do 
not render advisory opinions. That 
may hI' true in an ab50!ute !enze, but 
the number of times that courtS 
declare legal principles extending far 
beyond the facts orihe case at hand 
(Brown v. Board of Education. 347 
U.S. 483 (1954). and Roe v. Wade. 
410 U.S. 113 (197J), are but two 
among many possible examples) 
strongly suggests judicial application 
of Archimedes's principle of the lever. 
The principle. you will remember. 
was, "Give me a place to stand and 1 
can move the world." / 

There are many situations in which [ 
brief." This means not only aboJ,-·· advisory opinions are highly desira· \. 
ishingthe "affirmed. no opinion" en­
try. which Judge Wachtler's story 
highlights and a number ofcourts still 
use, but requiring that findings of 
essential facts and reasons for the 
decision be stated. It also means not 
only articulation of reasons rather 
than simply stating conclusory euphe· 
misms. but further. being candid 
about both the derivation of judicial 
powers and deviations from previ­
ously declared substantive rules. 

The incorporation doctrine, by 
which the provisions of the BUI of 
Rights have been made applicable 

. through the Fourteenth Amendment 
to state as well as federal legislation. 
has been the subject ofintense discus­
sion in both Supreme Court opinions 
and academic writings. The question 
has been whether all. and if not all, 
which of the first Ten Amendments to 
the Constitution are thus made appli. 
cable. Little of the discussion and 
almost none of the explication deals 
with ~he"ow, rather than the what, of 
incorporation. 

Yet vastly different conclusions can 
be supported or destroyed depending 

ble, not only because of the saving of 
judicial resources that results, but 
because the social imporlance of the 
controversial issue requires d..:cision 
now rather than several years from 
now. Would legal decisions not be 
given acceptance more readily if we 
developed standards indicating when 
opinions can and should go beyond 
the facts of the case at hand. so that 
courts· could practice what they 
preach? 

The principle of judicial articula· 
tion of which 1 speak means. finally, 
writing with an eye on public senti­
ment concerning the point in issue. I 
am not suggesting, as did Mr. Dooley. 
that courts should follow the "iliction 
retoorns." Public clamor should have 
no part in the making of judkial de­
terminations. But I firmly beiieve that 
the furor created by the Supreme 
Court's decision in the prayer case, 
with headlines across the country 
screaming that the court had thrown 
God out of the schools. would not 
have occurred had the Court's state­
ment of its contrary intention ap­

(Please turn to p"ge 56) 

6 




ru'r.;s and ~tatutes plainly say t hat a 
lawyer must pay if he "multipiics the 
proceedings" and escalates the "costs 
unreasonabiy and vexatiousiy.·· 

How unfortunate that it takes liti· 
gation as ban~rupt as the !'y/uigai case 
bdore the courts impose sanc.ions 
against lawyers. There is no surer 
deterrent. But will these rules be used 
against hometown lawyers and their 
dients? Why not extend the rules then 
to the lawyers who plead "on informa­
tion and belief" when they have 
neitlfer. but merely want to raise the 
specter of litigation to coerce a settle­
ment? When will sanctions fall on 
lawyers who obstruct discovery by 
asserting waived privileges or object 
to questions to propel the proceedings 
into court? 

Courts that decline to use these 
rules might run to the other extreme 
with s~nC1ions. Despite the fear, every 
new judge should read the Muigai 
decision. and every trial lawyer too. 

~rOl11 j 

theBeUlch 

(Continued from page 6) 
peared in the body of the opinion 
rather than in a footnote. 

But. the judges will ask. how in 
view of the ever increasing caseloads 
of trial and appellate courts can 
judges do what you suggest? My thesis 
is that if judicial decisions are to r~­
tain their credibility. quality cannot 
be sacrificed on the altar of quantity, 
My answer therefore. is that we must 
find ways to hold down, if not cut 
back. the tasks that are constantly be­
ing thrust on the courts and to make 
the process of decision systematic so 
that judges will have more time for 
decision and can use that time more 
productively than has been the case to 
date. 

The proper function of COllrts in 
our society is being studied by the 
Council on the Role of the Couns and 
has been studied by the Advisory 
Council on Appellate CourtS and. 
with respect to federal and state divi­
sion of jurisdiction. by the American 
Law Institute. That field is far from 
fallow. but the much more fertile pro­

ject In r:1Y \'Ie .... is to stud) ho';'" judicial 
time can be more productively used. 

M:!nagement techniques have 
found theIr way into COUrlS on the 
level of administration with com· 
puterized caiend:!rs and record· 
keeping and the like. But they are 
seldom applied to decision:!l work. I· 
do not believe that the day of com­
puter justice has yet arrived, or indeed 
will ever arrive. for the amorphous 
concepts in which the law deals-the 
concepts of reasonable men. reasona­
ble doubt. due process, best interests 
of a child, and public policy, among 
others. contain nuances incapable of 
assessment by even so refined a tool as 
a jeweler's scale_ They require the 
reflective thinking of a professionally 
trained mind. 

That does not mean, however. that 
nothing can be done through systems 
methodology to improve the process. 
By way of example only, I note that in 
Nassau County we were able to reduce 
the time between the hearing of an un­
contested divorce case and the signing 
of the judgment from a period of six 
weeks or more to signing of the judg· 
ment on the day of the hearing. By 

the ... hy and how. of j udiciai ct:::: ,IOli­

I suggest that the goal of the l.:ourt'S 
should be to assure that every Judicial 
decision includes a clear expli::ation 
of the reasoning on which it res;.s. We 
must lind methods for orderillg the 
decisional process-and the mate· 
rials that are its grist-to make a ...ail· 
able the time without which that goal 
can never be realized. 

Ignore 

tlleRules 


(ConTinlied from page 22; 
decisions in legal triiis. Thv~e safe·' 
guards are absent in arbiTraTion pro­
ceedings. 

But that is ....·hat arbitration is all 
about: it consciously abandons many 
judicial safeguards that improve tne 
rationality and the predictability of a 
result. These include not only pro­
cedures such as formalized pleading 
and pretrial discovery and inspection, 

first adopting a rule setting forth. far:-· bw: also substantive rules. Arbitra­
each of the various types of actions. 
forms of findings. conclusion. and 
judgment with appropriate blanks to 
be filled in by the judge, and then 
directing the plaintifrs attorney to 
prepare findings, conclusions. and 
judgment in accordance with what he 
expected to prove to hand up to the 
trial judge in advance of the hearing. 
the Nassau Board of Judges made it 
possible forthe trialjudge to check off 
the various items as they were proved 
and sign the judgment at the end of 
the hearing instead of having to wait 
for the stenographic transcript and 
the clerk's review before judgment 
could be entered. The process is now 
detailed in the rules. 

What 1 am suggesting is not justice 
by the numbers. but the modernizing 
of judicial techniques to give judges. 
both trial and appellate, the time to 
prepare and the method for preparing 
reasoned decisions. and then to insist. 
in the interests of judicial credibility. 
that s4cndecisions be the rule without 
exception. 

Our courts have been in trouble for 
the past 20 years or more because they 
have concentrated too much upon the 
what. and paid too little attention to 

.. / 

- 'to~ are not required to follow rules of 
substantive law or adhere to any pre­
cedent. legal or otherwise. in making 
their award. 

Irrationality and lack of ;:>redicra· . 
bility are compounded because arbi­
trators generally do not set forth their 
findings of fact, their conclusions of 
law. or their reasons for making an 
award. Indeed, they are encouraged 
not to do so. The American Arbitra­
tion Association's Manual for Com­
merciai Arbitrators says that ar· 
bitrators need not and should not 
write opinions setting forth the 
reasons underlying their award. but 
should merely announce ~heir deci­
sion. The Manual explains that "One 
reason for such brevity is that written 
opinions might open avenues for at· 
tack on the award by the losing par­
ty." The disdpline of setting forth 
reasons on paper imposes an ooiiga· 
tion on a judge to render a justiftabie 
and rational decision. When c. court 
of law renders an opinion. it deliber· 
ately sets out a legally established 
standard of conduct to which others 
will be expected to adhere. In an ar­
bitration. there is no comparable dis­
cipline . 
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Chief Justice Jack Pope 
The Supreme Court of Texas 
P. O. Box 12248 

Capital Station 

Austin, Texas 78711 


Dear Mr. Chief Justice: 

This letter is meant to call your attention to a problem that 
has become apparent ~ith current practice under the Texas Rules of 
Civil Procedure, specifically Rules 456 and 457. This problem
does not involve a case cur rently pending before any court. As 
you are-aware, these rules require several notices of judgment to 
go to the attorneys involved in a case at the Court of Appeals.
Rule 457 requires immediate notice of the disposition of the case. 
Rule 456 additionally requires a copy of the opinion to be sent 
out wi thin three (3) days after rend: tion of the decision, in 
addition to a copy of the judgment to be mailed to the attorneys 
within ten (10) days after rendition c: the decision. As you can 
see, the Rules contemplate three (3) seoarate notices to be mailed 
out by first class letter, which shoul.d, in this most perfect of 
all possible worlds, result in at least one of· them getting 
through to anatt~rney to give him notice of the Court of Appeal's 
decision. 

The problem arises when, as has ~een done, the office of the 
Clerk of a Court of Appeals decides t~ mail a copy of the judgment 

I 	 and the opinion together in one envelope to, in their minds at 
least, satisfy the combined requirer..::nts of Rules 456 and 457. 
With this as a regular"practice, it ~akes very little in the way 
of a slip-up by a clerk or the post ~:fice to result in no notice 
at all being sent to an unsuccessful :arty. 

The combination of Rules 2lc a:.::: 458 as interpreted by the 
Supreme Court make jurisdictional tt~ requirement that any Motion 
for Extension of Time to File a M-:.:.ion for Rehearing be filed 
wi thin thirty (30) days of the rer.:: tion of judgment. It can 
happen, and has happened, that becauz: of failure of the Clerk of 
the Court to mail notice of the rer.:ition of judgment the party 
can be foreclosed from pursuing App::cation for Writ of Error to 
the Texas Supreme Court. 
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"- ) vlhile strict adhe.rence to the requirements of the Rules for 
three (3) separate notices would go far to eliminate the problem, 
there are no adequate sanctions or protections for the parties 
when the c1erks fail to provide the proper notices. One possible 
solution that may create some additional burden upon the staff of 
the Clerk of the Courts of Appeals, but would go far to protect 
the appellate attorney from clerical missteps, would be to amend 
the Rules to require at least one of the notices to be sent 
registered mail, return receipt requested. The second step could 
take one of two forms. One method would be to require proof of 
delivery of the notice by registered mail before the time limits 
for the Motion for Rehearing would be used to foreclose a party 
from further pursuant of their appeal. A second alternative would 
require the clerk of the court to follow up by telephone call if 
the green card is not returned within, say, fifteen (lS) days. An 
amendment to the rules along these lines would help to push 
towards the goal expressed by the Supreme Court in B.D. Click Co. 
v. Safari Drilling Corp., 638 S.W.2d 8680 (Tex. 1982), when it 
said that the Texas Rules of Civil Procedure had been amended "to 
eliminate, insofar as practical, the jurisdictional requirements 
which have sometimes resulted in disposition of appeals on grounds 
unrelated to the merits of the appeal." 

A second, more unwieldy alternative would be to make it 
explicit that Rule 306a(4) also applies to judgments by the Courts 
of Appeals. This would allow an attorney to prove lack of notice 
of the judgment of the Court of Appeals to prevent being 
foreclosed from filing a motion for rehearing and subsequent 
appeal to the Supreme Court. 

Because of the problem outlined in this letter, we have now 
made it a practice, as a part of our appellate work, to call the 
clerk's office every week, after oral argument, to see if a 
decision has been rendered. If this becomes standard practice by 
all attorneys, it will add significantly to the work load of our 
already overburdened clerks. 

We certainly appreciate your consideration of these 
Isuggestions made above. 

I. Nelson Heggen 

:tt 
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June 7, 1985 

Justice James P. Wallace 

Supreme Court of Texas 

P. O. Box 12248, Capitol Station 

Austin, Texas 78711 


AND 

Honorable Luke Soules 

800 Milam Building 

San Antonio, Texas 78205 


Gentlemen: 

At the meeting of the Supreme Court Advisory Committee last 
week it was suggested that I transmit in writing the request for 
an amendment to Rule 216 of the Texas Rules of Court, and I am ac­
co~dingly transmitting same. 

It appears that the multi-county districts have difficulty in 
arranging their dockets, especially for jury trials when a demand 
and payment of a jury fee can be done "not less than ten days in 
adv~nce. It I can understand 'their predicament and the suggestion 
is that the requirement of the rule be that the request and pay­
ment of a demand for jury in a civil case be 30 to 45 days in ad­
vance. 

Another suggestion for a change that had been made to me con­
cerned a time limit on the Court of Appeals in ruling on a "motion 
for rehearing." Some time limit should be placed on it that if it 
is not ruled on, it is automatically overruled by operation of 
law. 

I trust that the Committee will find these suggestions favor­
able to recommend to the Supreme Court. 

Sincerely, 

Solomon Casseb, ar. 

SCJR:dng 

cc: 	 Judge Robert R. Barton 

216th District Court 

Kerr County Courthouse 

K~rrville, Texas 78028 


I 
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RESIDENCE: !It 2·1911·'535 MARY BROOKS 

ROBERT R. BARTON 
OFFICE: 5t;t·Z.,7·4396 

RESIDENCE: ,'2·367·58'. 

COUNTIES: DISTRICT JUDGE 
BANDERA Z' 6TH JUDICIAL DISTRICT COURT COURT REPORTER: ADERLE H!!:RRING 

Go I LLE!lPI E KERR COUI\ITY COURTHOU!l1!: O"I'ICE' 9 I 5·...6·3383 

KENDALl.. KERRVILLE, TEXAS 78028 RESIDENCE,9.5·446·2.01 

KERR P. O. BOX 41.1 

June 19, 1985 
JUNCTION, TEXAS 14349 

Hon. Solomon Casseb, Jr. 
District Judge 
Casseb, Strong & Pearl 
127 East Travis Street 
San Antonio, Texas 78205 

Dear Judge Casseb: 

Thank you for the copy of your letter of June 7, 1985, 
concerning the recommended amendment to Rule 216 by the 
Supreme Court Advisory Committee. 

This amendment will not only assist the multi-cou.nty 
District Courts in making jury settings, but will reduce 
the incidence of non-jury trials being obstructed by 
dilatory jury demands. 

Sincerely yours, 

~~ 

ROBERT R. BARTON 

RRB/fsj 

\. 
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LAW OFFICES OF 

CASSEB, STRONG & PEARL 

Ol-OMON CASSEB • .JR. 127 EAST TRAVIS STREET RICHARD G. STRONG 

JAMES H. PEARL SA"" ANTONIO. TEXAS 78205 01' COLlNSItL 

SOL CASSEB m 
(512) 223· 4381 

VICTOR HUGO NEGRON • .JR. 

ARTHUR C. REYNA, JR. 

June 24, 1985 

Hon. Jim Wallace 
c/o Supreme Court of Texas 
P. O. Box 12248, Capitol Station 
Austin, Texas 78711 

Dear Judge Wallace: 

Enclosed please find copy of letter received from Judge 
Barton on the recommended amendment to Rule 216, which I 
previously submitted to you. 

Sincerely, 

~.-~41...-(. ~;:~S~~casseb~; 
SCJR:dng " 
Encs. / 

Vs
cc: Mr. Luke Soules 

ttorney at Law 
ilam Building 


San Antonio,'Texas 78205 
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JUNCTION. TEXAS 7 •••• '.
June 19, 1985 

"". 

Hon. Solomon Casseb, Jr. 

District Judge 

Casseb, Strong & Pearl 

127 East Travis Street 

San Antonio, Texas 78205 


Dear Judge Casseb: 

Thank you for the copy of your letter of June 7, 1985, , :~ .. 

concerning the recommended amendment to Rule 216 by the 

Supreme Court Advisory Committee. " 


,,"This amendment will not only assist the multi-county , . 

District Courts in making jury settings, but will reduce 

the incide'nce of non-jury trials being obstructed by .i" 

dilatory jury demands. 


t 

Sincerely yours, !" l; 
I 

I 
t./}~ f 
I . 

ROBERT R. BARTON 
RRB/fsj 
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C. Rehearing 

Rule 100. Motion and Second Motion for Rehearing. 

(a) 	 Motion for Rehearing. Any party desiri.ng a rehearing of any 

matter determined by a Court of Appeals or any panel 

thereof must, within fifteen days after the date of 

rendition of the judgment or decision of the court, file 

with the clerk of the court a motion in writing for a 

rehearing, in which the points relied upon for the 

rehearing shall be distinctly specified. 

(b) 	 Reply. No reply to a motion for reh~aring need be filed 

unless requested by the court. 

(c) Decision on Motion. If a majority of the justices of the 
--" 

Court of 	Appeals or of the panel that was assigned the 

case are of the opinion that the case should be reheard, 

the motion shall be granted and the case shall be resub­

mitted, with or without oral argument as a majority of 

the justices participating in the decision shall decide. 

If a majority of the Court of Appeals or of the panel 

that was assigned the case are of the opinion that the 

case should not be reheard, the motion for rehearing 

shall be overruled. If a motion for rehearing is 

granted, the court or panel may make final disposition of 

the cause withou~ reargument, or may order the case 

resubmitted (with or without oral argument), or may make 

such orders as are deemed appropriate under the circum­

stances of the particular case. 

f 
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(d) 	 Second Motion for Rehearing. If,on rehearing the Court of 

Appeals or any panel thereof modifies its judgment, or 

vacates its judgment and renders a new judgment, or hands 

down an opin'ion: in connection with the overruling of a 

motion for rehearing, a further motion for rehearing may, 

if a party desires to complain of the action taken, be 

filed within fifteen days after such action occurs. 

However, in civil cases, a further motion for rehearing 

shall not be required or necessary as a predicate for a 

point in the application for writ of error if the 

asserted point of error was overruled by the Court of 

Appeals in a prior motion for rehearing. 

(e) 	 Amendments. Any motion for rehearing may be amended as a 

matter of right any time before the expiration of the 

fifteen-day period allowed for filing it, and with leave 

of the court any time before its final disposition. 

(f) 	 Motion Overruled by Operation of Law. In the event a motion 

or second motion for rehearing is not determined by 

written order made within sixty days after the same is 

filed, it shall be overruled by operation of law on 

expiration of that period. 

(g) 	 En Banc Reconsideration. A major~ty of the justices of the 

court en banc may order an en banc reconsideration of any 

decision of a panel within fifteen days after such 

decision is issued with or without a motion for recon­

sideration en banco A majority of the justices may call 

for an en banc review by (l) notifying the clerk in 

writing within said fifteen day period, or (2) by written 
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order issued within said fifteen day period, either with 

or without en banc conference. In such event, the panel 

decision shall not become final, and the case shall be 

resubmitted to the court for an en banc review and dispo­

sition. 

(h) 	 Extension of Time. An extension of time may be granted for 

late filing in a Court of Appeals of a motion or a second 

motion for rehearing, if a motion reasonably explaining 

the need therefor is filed with the Court of Appeals not 

later than fifteen days after the last date for filing 

the motion. 

COMMENT: The sources of this proposed rule are Tex. R. 
Civ. P. 	 458 and Criminal Appellate Rule 208. The last 
paragraph is based on Tex. R. Civ. P. 2lc. 
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