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TO: Members, Task Force on the Court Administration Act

FROM: C. Raymond Judice

DATE: April 10, 1986

RE: Proposed Administrative Rules

Enclosed is a- copy of the Proposed Administrative Rules

incorporating the changes made by the Task Force on April 5, 1986.

These proposed rules will be'published in the June issue of the

Texas Bar Journal. There will be an open forum during the State Bar

Convention in Houston in June to afford an opportunity for additional

input on the rules.

Enclosure
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PROPOSED-ADMINISTRATIVE RULES

FOR

TEXAS TRIAL COURTS

April 5, 1986

The purpose of these Rules is to provide for the just and

expeditious disposition of the cases in the courts of Texas. It is

intended that these Rules be consistent with the Texas Rules of Civil

Procedure, which shall govern in all matters not specifically covered

by these Rules. In the execution of these Rules, telephone hearings

or conferences in lieu of court appearances are encouraged.

RULE 1. It shall be the policy of the courts and bar of Texas to

manage their work to achieve the disposition of non-probate civil

cases within the periods of time listed:

50% 90% 98%

Domestic Actions

and Actions for

Liquidated Monetary

Claims 90 days 180 days 360 days

All Other Civil Actions 180 days 360 days 540 days

RULE 2. The local administrative iudQes of each county shall reguire

the followinQ information to be reported on a monthlv basis:
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a. The age of cases at the time of disposition for each category

of case.

b. A chart aging the active cases in the same time spans as the

disposition aging.

c. The number of cases, by category, disposed of:

(1) within 72 hours before the trial setting;

(2) at the first trial setting;

(3) at or after the second trial setting; or

(4) after the commencement of trial; or

(5) after verdict or rendition.

d. The length of "trials" in hours, separately for jury and non-

jury.

e. The number and median age of cases at disposition for all

(1) dismissals,

(2) defaults,

(3) agreed judgments,

(4) trials before a judge, and

(5) trials to a jury verdict.

RULE 3. The control of the flow of non-nrobate civil cases shall be

subject to the following:

a. It is the purpose of this rule to provide a process for the

routine management of non-probate civil cases. This rule

shall be interpreted liberally to provide for the just and

expeditious disposition of the cases brought to the courts of

Texas. Nothing in this rule shall be interpreted to prevent

a court in an individual case from issuing an exception order

^
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based on a specific finding that the interest of justice

requires a modification of the routine processes as

I
prescribed by this rule.

b. This rule shall apply to all non-probate civil cases filed

in the courts of Texas unless a more specific rule covering a

specific category or group of cases is otherwise provided.

c. Within 30 days after filing of the initial pleading by the

last Defendant to appear:

(1) any or all parties may, without waiver of any rights,

file with the Court a proposed plan for completion of

discovery, preparation for trial and trial setting, or a

formal request pursuant to section d.;

(2) within 21.days after the filing of a proposed plan, any

other party may respond to a proposed plan;

(3) in the event additional parties are joined after the

order for the schedule for the completion of discovery

and preparation for trial has been entered, then such

additional party may, within 21 days from the date such

party is required to answer, propose changes in such

schedule; and

(4) as soon as reasonably practicable after the time period

for responding to a proposed plan has elapsed, the Court

shall enter its order, or if additional parties are

added, its amended order, for completion of discovery,

for preparation for trial, and for trial setting.

d. If at any time a case appears to be sufficiently complicated

to require close supervision, a party may request that a

scheduling conference be held, which the Court shall hold
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within ten days of the request. If at any time the Court

^

believes a case requires close supervision, the Court may set

and hold a scheduling conference.

(1) The request for a scheduling conference shall be

accompanied by an outline of the characteristics of the

case which the requesting party believes will justify

its treatment as complicated.

(2) At a scheduling conference, the judge shall prescribe:

(a) time limits for the completion of discovery;

(b) time limits for any. motions which might be

necessary;

(c) other time limits necessary to coordinate the

preparation of the case for hearings and for

trial;

(d) the time on which a pretrial conference, if any,

shall be held;

(e) the date on which trial shall commence; or

enter a determination that the case does not require

close supervision with such further order as may be

proper under the circumstances.

e. In all cases where the proceedings are not subject to a plan

under section c. or a scheduling order under section d., the

following time limits shall take effect:

(1) A date no more than 270 days after the last original

answer or other pleading is filed shall be set for

trial.
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(2)

(3)

The parties shall have no less than 90 days under this

section to complete discovery, which shall be completed

45 days before the date set for trial under subsection

Each party shall file with the Court 45 days before the

date set for trial under subsection e.(l) the certifi-

cation provided in section f.

(4) Not less than 30 days before the date set for trial

under subsection e.(l), the parties shall meet to

discu;ss the disposition of the case and shall file with

the Court a disposition conference report as prescribed

by local rule.

(5) If the report required by subsection e.(4) i§ not

filed, the Court shall set and hold a pretrial

conference within 10 days of the date on which the

report was due.

f. Whenever under this rule a time is or has been provided for

g-

completion of discovery, each party shall file with the

Court, on or before the date provided, a certification that

discovery has been completed. In the event it is necessary

to qualify this certification to file it within the time

limits prescribed, the qualification shall be specific and

the time within which the qualification shall be satisfied

shall be stated.

Provided that the trial date will not be affected, discovery

time limits may be extended by agreement of the parties or by

the Court upon a showing of good cause.

-5- 00000016

r

^



h. All motions for continuance shall be made in writing and

signed by the client, or shall contain acertification by

counsel that a copy has been mailed (by certified mail) to

the client. The motion or request shall state the reason for

the delay. The Court, in granting the delay, shall make a

finding on the.record as to the reasons for the delay.

i. Failure of a party to file the certification reports or other

documents required by the Court or otherwise required by this

rule shall be deemed a failure to comply with an order of the

Court within the Texas Rules of Civil Procedure.

j. The Court has the authority to impose all appropriate

sanctions in accordance with paragraph 2.b. of Rule 215 of

the Texas Rules of Civil Procedure.

RULE 4. (Family) The control of the flow of divorce cases shall be

subject to the following:

a. Beginning with the filing of an answer, or appearance, or in

default of an answer beginning with the date on which an

answer is due, each party shall have 60 days to file a

disposition proposal in each case, unless:

(1) one of the parties files a motion to enlarge time to

complete the disposition proposal or to permit mediation

or counseling; or unless

(2) the parties shall have filed a completed joint disposi-

tion proposal.
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b. The- motion as provided in subsection a.(l) shall outline the

times within which each specific item of a completed proposal

shall be ready or the time limits in which mediation or

counseling shall be attempted. If the motion is unopposed,

the grounds stated in the motion will be prima facie

sufficient for the Court to enlarge time.

c. The disposition proposal required by section a. shall include

the following:

(1) a proposed property disposition in the form provided by

local rule;

(2) a proposed child support order, when necessary to a

disposition, in a form provided by local rule;

(3) a proposed child custody order, when necessary. to a

disposition, in a form provided by local rule;

(4) where the parties are submitting separate proposals,

counsel shall meet to consider a joint proposal and

include in each separate proposal a statement as to the

time and place where the counsel for the parties met to

consider a joint proposal; and

(5) a statement as to the specific matters upon which the

parties do agree and the contested issues to be tried..

d. In the absence of a disposition proposal by a party,

the Court has authority to impose all appropriate sanctions

in accordance with paragraph 2.b. of Rule 215, Texas Rules of

Civil Procedure.

e. When one of the parties has moved for an enlargement of time

to file a disposition proposal or to permit counseling or

mediation, the Court shall determine whether the reasons
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stated for the additional time justify the delay and record

--the justification in a finding for.the record before granting

additional time. Representation by counsel that counseling

or mediation is in progress will be sufficient to justify an

enlargement of time. When granting additional time, the

Court shall provide a specific time when the disposition

proposal shall be filed as well as a specific time for any

further proceedings which it deems necessary. In any case in

which additional time is granted, the Court shall set time

limits for all further proceedings.

f. Local rules shall provide a process for ruling on the motion

to enlarge time, as provided in subsection a.(1) of this

rule, within 15 days of its submission as well as for the

further scheduling of the case.

g. All family law matters other than divorce will be the subject

of local rules to assure their timely disposition.

RULE 5. (Suit on Liquidated Monetary Claim) In all cases for the

collection of a debt, including but not limited to a suit on a

promissory note, open account, stated account, or contract requiring

payment of a specific sum, as well as any suit brought by a taxing

authority for the collection of taxes, the control of the flow of

cases shall be subject to the following:

a. In such a case the plaintiff shall entitle the original

petition as an "original petition in suit upon a debt," which

will cause the action to be subject to the provisions of this

Rule.
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b. Cases subject to this Rule shall be carried on one of four

dockets: - -

(1) the "service pending docket," for cases where one or

more answers are not due;

(2) the "active docket," for cases where all answers are due

or have been filed for all named defendants;

(3) the "suspense docket," for cases where the parties have

made application to defer entry of judgment on the

ground that the parties have entered into a payment

schedule to discharge the claim; or

(4) the "bankruptcy docket" for cases stayed in a bankruptcy

proceeding.

c. At the end of 180 days after a suit upon a debt is

transferred from the service pending docket to the active

docket, it shall be dismissed unless the Court finds:

(1) that the suit is set for disposition by summary judgment

or trial, or has been disposed of and is awaiting entry

of judgment;

(2) that the plaintiff has attempted to secure disposition

of the case by.summary judgment or trial but has been

unable to do so, either because a trial setting, though

requested, has not been given, or a continuance has been

granted by the Court; or

(3) that the plaintiff has certified, in writing, that a

defendant has raised an issue of fact which precludes

the granting of a summary judgment to the plaintiff.

UC00U020

P+

0).



d. If the plaintiff certifies in writing that a defendant has -

,

asserted an issue of- fact_-in the case which precludes the

granting of a summary judgment, then the case shall be

deleted from the "active docket" of suits on a debt and shall

be transferred to the docket for civil cases generally, and

effective upon notice of such transfer being given to the

parties, the timetables for ordinary civil cases shall apply

to the suit. Such certification by the plaintiff shall in no

event be taken as an admission that a fact issue exists, or

that summary judgment may properly be denied, or that a

motion for judgment, directed verdict or judgment n.o.v. is

not proper, nor shall such a certification constitute waiver

of compliance on appeal at any action of the trial court.

e. When a suit on a debt or for the collection of taxes has been

on the "active docket" for 180 days, the clerk shall issue a

notice to all parties of intention to dismiss the case,

without prejudice, for want of prosecution, upon not less

than 21 days' notice. If any party requests a trial setting

before dismissal occurs, then the case shall not be dismissed

but rather shall be tried when set, subject to any

continuances granted by the Court, which continuances shall

specify the new trial setting.

f. If a suit is dismissed under this Rule, it may be reinstated

g•

in accordance with Rule 165a, Texas Rules of Civil

Procedure.

When the Court grants the application to defer entry of

judgment under subsection b.(3) of this Rule, the clerk shall

list the case as inactive for 180 days. The case may be

-10-
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continued as inactive for an additional 180-day period,

I
I
I
I
I
I'

subject to the provisions - of local rules for certification

that the agreement reported under subsection b.(3) continues

in effect.

RULE 6. The Presiding Judges of the Administrative Regions shall be

responsible for the expeditious management of the District and

Statutory County Courts, as defined in Art. 200a-1, within their

respective ReQions. To carry out this responsibility, the PresidinQ

Judges shall:

a. Maintain a continuing knowledge of the operation of the rules

and standards adopted by the Supreme Court as they apply to

trial courts of the Presiding Judge's Region.

b. Advise the Supreme Court as to the needs of the courts in

the Presiding Judge's Region.

c. Review each month the reports of caseload and activities

provided by the local administrative judges to determine

whether the courts of the several counties of the Region

are complying with the Administrative Rules.

d. Advise the local administrative judges of the several

counties of the Region as to any substantial non-compliance

with the Administrative Rules and ask for a report on the

reasons for the non-compliance from the local administrative

judges.

I
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- counties within the Region-to deteimine if they are

consistent with the Rules of the Supreme Court and of the

Administrative Region.

f. Receive complaints from affected persons about any non-

compliance with the Rules of the Supreme Court and ascertain,

where possible, if the complaints have merit.

g. Employ such administrative personnel as are necessary to

carry out the responsibilities required under these rules.

h. Allocate the costs of the Region's support staff among the

counties, advising each of the counties as to the share which

they must bear in advance of each fiscal year.

i. Be responsible for the lawful expenditure of the sums

allocated by the counties for the administration of the

Region.

adopt and publish rules relating to the following matters:

a. Form and frequency of reports to the Administrative Region

headquarters. -

b. Provisions for regular meetings, at least semi-annually, of

the local administrative judges of the Region to consult

regarding the administration of courts within the Region.

c. Standards for the qualifications of administrative personnel

of the courts.

d. Minimum qualifications for personnel assigned by county

officials to direct court support services.
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e. Procedures for determining and submitting budgetary requ-ire-

ments to the county governments.

f. Control of the content, adoption and issuance of rules and

g•

standing orders by courts and by local administrative

judges.

The adoption of local administrative rules.

h. Regular meetings of local administrative judges with the

judges in their counties.

RULE 8. The local administrative judges of the counties shall be

responsible to the PresidinQ JudRe of their Administrative Region for

the expeditious management of the trial courts in their counties. To

carry out these responsibilities, they shall:

a. Call regular meetings of the judges of the county to discuss

and solve problems facing the courts of their county. They

shall keep minutes of these meetings and cause the minutes to

be distributed to the judges of the county within 72 hours

after the close of the meetings.

b. Be responsible for the adoption of local rules. If the

judges of the county cannot agree on uniform policies by

majority vote, the local administrative judge shall declare

the rules to be in effect which he believes most nearly

implements the administrative rules of the Supreme Court and

of the Administrative Region.
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c. Submit the local rules adopted by -their courts to the

Presiding Judge of the Administrative Region for review,

comment, and approval before they are transmitted to the

Supreme Court.

d. Monitor the operation of the rules and report to their own

courts and to the Presiding Judge of the Administrative

Region any substantial non-compliance with the fair and

consistent application of the local, regional or Supreme

Court Rules.

e. Be the principal liaison officers of the judges with county

government officials. They should initiate and lead the

effort to coordinate with he bar and others whose activities

directly affect the operation of the courts in the county.

f. Work with the County and District Clerks to maintain the

necessary support for the courts. In particular they shall

review with the County and District Clerks the information

requirements of their systems and the state system. In

appropriate circumstances they will issue necessary orders to

insure that the record and information requirements of the

courts are met.

g. Prepare and submit to the Presiding Judge of the Administra-

tive Region requests for visiting judges and shall provide,

where appropriate, an analysis of the factors which make the

assignment of a visiting judge necessary.

h. Prepare such reports as are required by the Presiding Judge

of the Administrative Region concerning the operation of the

courts of the county.



i. Review for accuracy and completeness the reports prepared for

the state Office of Court Administration,- making note of any

matter needing attention either locally or regionally.

Advise the Presiding Judge of the Administrative Region as to

all problems which they believe need attention at any level

of operations.

k. Supervise the preparation of budget requests, the presenta-

tion thereof to appropriate authorities and the expenditure

of funds on behalf of the courts.

1. Appoint such committees as are necessary to execute the

business of the courts.

RULE 9. The rules adopted by the courts of each county shall be in

writing and shall include the following:

a. Provisions for the assignment, docketing, transfer, and

hearing of all cases, subject to jurisdictional limitations

of the district courts and statutory county courts;

b. A provision for a fair distribution of the work among the

judges who have authority to decide the matters making up the

work of the courts in the county.

c. A provision for a distribution and redistribution of work to

avoid any one court being substantially overburdened in

achieving the standards provided by these rules.

d.
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control of a case when it is filed and maintain control of

I
the case until finally disposed,_in compliance with Rules 3,

4, and 5.

e. Time limits within which hearings and submissions should be

made and matters decided and for the setting of firm trial

dates which all parties may rely upon to be ready for trial.

f. The hours and places of holding court for all of

g•

the district and statutory county courts of the county.

The designation of and the responsibility for assignments to

court divisions responsible for certain matters and the

responsibility for emergency and special matters.

h. Plans for ..judicial vacation, sick leave, attendance at

educational programs, and similar matters.

These rules become effective and apply to cases

OCA:ERNIE.23
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CANON 3C: DISQUALIFICATION-RECUSAL

DISQUALIFICATION

[{b}] (a) they have he served as a lawyer in the matter in

controversy, or a lawyer with whom .6e they previously practiced

law served during such association as a lawyer concerning the

matter; i,&1--ari-tftess

eer^eeea€r^g-tt;

(c) where either of the parties may be related to them by

affir.itv or consancruinity within the third degree.

,Y RECUSAL

Judges shall recuse h€xtsel€ themselves in a

proceedings €n---wizi-c-Yr--)trs where their impartiality might

reasonably be questioned, including but not'limited to, instances

where ke-has they have a personal bias or prejudice concerning a

party, or personal knowledge of disputed evidentiary facts

concerning the proceeding.

* This suggestion resulted from discussions between Luke

Soules and Justice Kilgarlin.
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A taxpayer in a city who is not an inhab-

Itant of the city is not disqualified to sit in

a case against the city which does not di-

rectly involve a taa. City of Dallas v. Pea-

cock (1S96) 89 T. 53. 33 S.W. :=0: Clack v.

Taylor County (18S6) 3 App.C.C. ; 201.
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January 11, 1985

Mr. Luther H. Soules, III, Chairman

Supreme Court Advisory Committee

Soules & Cliffe

1235 Milam Building

-;:an Antonio, TX 78205

Re: Rules 3a, 8, 10, 10a, 10h, 27a, 27b, 27c,

165a, 166f, 247, 247a, 250, 305a.

Dear Luke:

I am enclosing herewith copies of amendments to the Rules of

Civil Procedure as recommended by the Committee on Local Rules of

the Council of Administrative Judges. I am also enclosing a copy

of that Committee's report to Judge Pope which sets out the

reasons for the proposed changes. .

If you would like a copy to go to each member of the Advisory

Committee at this time, please call Flo in my office (512/475-4615)

and we will take care of it.

Sincerely,

/1

JPW:fw

Enclosures

Wallace



Re: Report of Committee on Local Rules

Little vacuum exists' is case proc-essing; necessity, inventiveness sner

-the skill of the martinette will rush in to plug gaps in any system of -

rules, wherever adopted.

Your eommittee'was furnished copies of all Local Rules filed by

District and County Courts with the Supreme court by April 1, 198A. Our

work was divided, with Judges Ovard and ihurmond reviewing Criminal case

processing and Judges McKim and Stovall civil case processing. Our

approach was to group Local Rules by function, so each could be compared.

for likenesses and differences. Most Local rules addressed these

functions: .

1. Division of work load in overlapping districts.

2. Schedules for sitting in multi-county districts.

S. Procedures for setting cases: Jury, non-jury, ancillary and dilatory,

preferential.

A. Announcements, assignments, pass by agreements, and continuances.

5. Pre-trial methods and procedures.

6. Dismissal for Want of Prosecution.

7. Notices - lead counsel.

8. Mithd:awal/Substitution of Counsel.

9. Attorney vacations.

10. Engaged counsel conflicts.

11. Courtroom decorum - housekeeping. •

, 12.

Ihe Committee found.three broad groups_of Local Rultsand offer the

following comments:

• • ^ ^

Most courts have general administrative rules, particularly those who

serve more than one county, setting out terms of court in each county,

types of.setting calendars and information about who to call for settings,

what :cind of notice is to be given others in the ease and general

housekeeping provisions, subject to change, depending on circumstances.

Comment: The Committee notes that terms of court are governed by

statute, usually when the court was created or in a reconstituting statute,

making most, if not all, continuous term courts. fhis language is probably

not neeced in a Local Rule. Calendars setting out the "who, when, what and

.here" are useful and must be flexible, to fit court needs, such as

illness, vacations and the unexpected long caSe or docket collapse. Our

recommendation: place this information i n a "broadside", post it in all

courthouses in the District and instruct the cle:k to send a copy to all

out_of_diatrici attorneys and pro se who file papers, when the first

appearance i s mace. Ihe local Bar can be copied when the scnedule is first

made and notified of any changes. We note that +any Pulti-county Judicial

00000060



_ Lly^, ^,,••^ ,,•^••^v^• y cUunLle5 ano the division of n ork load is.

governed by statute or agreement of the affected Judges. All the above

Recommendation: Adopt as a statewide Rule the following:..

LOCAL RuLES: N DTiCE tD CDUNSEL AND PUBLIC

Local 5chedules and Assignments of Court shall be mailed by each Dist:ict

or County Clerk upon receipt of. the first pleading..or.instrument filed by an

attorney or pro se parLy not residing within the county. (he clerk shall not

be required to provide more than one copy of the rules during a given year to

each attorney or litigant who resides outside of the county in which the case

is filed. It shall be the attorney and litigant's responsibility to keep

I
informed of amendments to local rules, which shall be provided by the clerk on

request for out of county residents. Local Rules and Amendments thereto shall

be printed and available in the clerks office at no cost, and shall be posted

in the Courthouse at all times.

.statewide uniform rule. fhese are suggested, as examples.

.Grouo 1w0: State RulF-s of Prccedure

Many of Local Rules address functions whi:h could best be served by a

0G000081



Rule 3a. Rules by.Other Courts

f
I
I
I

,iles governing its practice not inconsistent with these rules. Copies of rules

and amenaments so made shall before their promulgation be furnished to the

Supreme Court of Texas for approval.

(b) If a iudoe of a sinale iudicial district desires to adont a local

rule of orocecure novernine his iudicial district, he shall reeuest aooroval of

such rule by filino with the P^esidino Judee of the Administrative Judicial

District the rule and the reason for its adootion. In a county or counties

havina two judicial districts, both iudoes must aoorove the orooosed rule

before subr..it*.ina it to the p^esidino Judoe. In•counties of three or more

I it is sent to the D^esidino judce of the Administrative Judicial District in

accoreance with Section 3(5), s^ticle 20Cb. V.T.C.S. All for aocroval

of new rules of crocecu^e or amencr..ents thereto shall be filed with the

^^oe^^ of the Adr+inis'^ative -Judicial Dist-ic on or beforp DecP^sidine ^c w

I
^^^^ .. .. ..

31st of eacn veer. The P^esicire Judce shall orovide written suooo^t or e:^oo-

siticn to the ^ oocsed ^ule. wnirh shall aCCOmoany the orooosed rule and which

41;snall be filed by the P^esidinc Judee with the Suoreme Cou^t not later than

anuarv ?:st of the succeedino vear. The Suoreme Court shall have final

aut*+o^i-, to aoo-ove or disaoerove the aaootion or all local •ules or oocedure

as oroviced by Section (a) of this Rule and Section 3(b) , Qr*.icle 2COb,

V.T.C.S.

CA:RULE1(59th)

c

.00J00082



January 11, 1985

Mr. Luther H. Soules, III, Chairman

Supreme Court Advisory Committee

Soules & Cliffe

1235 Milam Building

can Antonio, TX 78205

Re: Rules 3a, 8, 10, 10a, 10h, 27a, 27b, 27c,

165a, 166f, 247, 247a, 250, 305a.

Dear Luke:

I an enclosing herewith copies of amendments to the Rules of

Civil Procedure as recommended by the Committee on Local Rules of

the Council of Administrative Judges. I am also enclosing a copy

of that Committee's report to Judge Pope which sets out the

reasons for.the proposed changes.

If you would like a copy to go to each member of the Advisory

Committee at this time, please call Flo in my office (512/475-4615)
and we will take care of it.

Sincerely,

i^

u

JPW:fw

Enclosures

Jame P Wallace



. Report of Committee on Local Rules

the skill of the me:tinette will rush in to plug gaps in any system of

rules, wherever adopted.

.Your committeewas furnished copies of all Local Rules filed by

District and County Courts with the Supreme court by April 1, 1984. Our

rork was divided, with Judges Ovard and Thurmond reviewing Criminal case

processing and Judges McKim and Stovall civil case processing. Our

approach was to group Local Rules by function, so each could be compared

for likenesses and differences. Most Local rules addressed these

functions:

Little vacuum exists is cIIae proc'essing; necessity, inventiveness anG

1. Division of work load i n overlapping districts.

2. Schedules for sitting in multi-county districts.

Procedures3. '

preferential.
I

I

S. Announcements, assignments, pass by agreements, and continuances.

5. P:e-trial methods and procedures.

I 6. Dismissa1 for Want of Prosecution.'

7. Notices - lead counsel.

a. NithdraMal/Substitution of Counsel.

Attorney vacations.

Engaged counsel conflicts.

Cou:troom decorum - housekeeping.

E:hortatory suggestions about good-faitJi settlement ef`orts.

Ihe Committee foundthree broad groups-of Local Rultsand offerthe

following coaments:

, .. . . ^'i^^^^^. rll'1o• rsn...^l Q^11t I-et ; v. !?U^P$

Most courts have general administrative rules, particularly those who

serve more than one county, setting out terms of court in each county,

types of.setting calendars and information about Mho to call for settings,

what sind of notice is to be given others in the case and general

housekeeping provisions, subject to change, depending on circumstances.

Comment: The Committee notes that te:ms of court are governed by

statute, usually when the court was created or in a reconstituting statute,

making most, if not all, continuous term courts. thi3 language is probably

' not neeaed in a Local Rule. Calendars setting out the "who, when, what and

.here" are useful and must be flexible, to fit court neeas, such as

illness, vacat:ons and the unexpected long case or docket collaps*e. Our

place this information in a"broadside", post it n all

recommendation:eour:houses in the District and instruct the clerk to send a copy to allI

pearanca i s maoe. The local Bar can be copied Mhen the scnedule is first

made and notified of any changes. We note that leany multi-county Jud=cial

• ' UUJU0084

et-of-dl;,t:ict attorneys and pro se who file paoers, when the first

for setting cases: Jury, non-jury, ancillary and dilatory,

J

Fn'



go,erneo by statute or agreement of the affected Judges. All the above

co.uld be eovered-by a"Court Inrormation Bulletin", spelling.out the manner.

of -getting a settin9 on.a+otions,-pre-trial and trial matters.

Recommendat3on: Adopt.ae a statewide Rule the following:

LOCAL RULES: NOiICE 10 COUNSEL AND PU°LIC

Local Schedules and Assigrtments of Court shall be mailed by each District

or County Clerk upon receipt of the first pleading.. or. instrument filed by an

attorney or pro se party not residing within the county. the elerk snall not

be requ:red to provide more than one copy of the rules during a given year to

each attorney or litigant who resides outside of the county in which the case

is filed. It shall be the attorney and litigant's responsibility to keep

informed of amendments to local rules, which shall be provided by the clerk on

request for out of county residents. Local Rules and Amendments thereto shall

be printed and available in the clerks office at no cost, and shall be posted

Grouo t-o^ State Rul.^9 of p-:zedure

Many of Local Rules address functions wh'_ch could best be served by a

statewide uniforA rule. Ihese are suggested, as ezanples.

A.

0CJ00085



I
el, desienate in w^.tine tho "attornev in charoe" for such oartv. The-eafte^,

tr s
%N.-.

ntil such (jesionatier, is cnanoed by written notice to the court and written

notice to all othe- na-ties in accordance with Rules 21a and 21h, said attor-

nev in charae shall be resoonsible for the suit as to such- oartv and shall

attend or send a fj11v authori:ed •enresentative to all hearinos, conferences,

and the trial.

RIAMLE2f, Eoth)

I
I
I
I
I
I

•

Each cartv shall, on the occasion of its first aoDearance thr0uah coun-

0CJ00086
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January 11, 1985

Mr. Luther H. Soules, IZ I, Chair:nan

Supreme Court Advisory Committee

Soules & Cliffe

1235 Milam Building

Ean Antonio, TX 78205

Re: Rules 3a, 8, 10, 10a, 10h, 27a, 27b, 27c,

165a, 166f, 247, 247a, 250, 305a.

Dear Luke:

I am enclosing herewith copies of amendments to the Rules of

Civil Procedure as recommended by the Committee on Local Rules of

the Council of Administrative Judges. I am also enclosing a copy

of that Committee's report to Judge Pope which sets out the

reasons for.the proposed changes.

If you would like a copy to go to each member of the Advisory

Committee at this time, please call Flo in my office (512/475-4615)

and we will take care of it.

JPW: fw

Enclosures



-To: Jack Pope•, Chief_ Jus.tice, Supreme Court of fexas

Report of Committee on Local Rules .

Little vacuum exists is case procressing; necessity, inventiveness and'

the skill of the martinette will rush in to plug gaps in any system of

rules, wherever adopted.

Your committee was furnished copies of all Local Rules filed by

District and County Courts with the Supreme court by April 1, 1984. Our

work was divided, with Judges Ovard and Thurmond reviewing Criminal case

processing and Judges McKim and Stovall civil case processing. Our

approach was to group Local Rules by function, so each could be compared

for likenesses and differencea. Most Local rules addressed these

functions:

I. Division of work load i n overlapping districts.

2. Schedules for sitting in multi-county districts.

non-jury, ancillary and dilatory,3. Procedures for setting cases: Jury ,

^ preferent_al.

S. Announcements, ass:gnments, pass by agreements, and continuances.

5. P:e-t:ial methods and procedures.

^ 6. Dismissal for Want of Prosecution.

7. Notices - lead counsel.

8. K'-thdrawal/Substitution of Counsel.

Attorney vacations.

Engaged counsel eonflicts.

. Courtroom decorum - hOusekeeping.

12. Exhortatory suqgestions about good-fa_tr settlement efforts.

'•

following comments:

Most courts have general administrative rules, particularly those who

serve more than one county, setting out terms of court in each county,

types of.setting calendars and information about who to call for settings,

what kinC of notice is to be given others in the case and general

housekeeping provisions, subject to change, depending on circumstanc-s.

At-of-dl;t;ict attorneys and pro se rho file papers, when the first

Comment: The Committee notes that terms of court are governed by

statute, usually when the court was created or in a reconstituting staLute,

making most, if not all, continuous term courts. rh_s language is probably

not neeced :n a Local Rule. Calendars setting out the "who, when, what and

where" are useful and must be flexible, to fit court needs, such as

illness, vacations and the unexpected long case or docket collaps°e. Cu:

recommendation: place this information in a"broadside", post it in all

eourthouses in the Oistrlct and lnstruct the clerk to send a copy to all

the Committee foundthree broad groups_of Local Rul:sand offert.he

pearancp i s maoe. the local Bar can be copied.Mhen the scnedule is first

aaCe and notlfied or any changes. We note that many multi-county Judirial

• •

Î_



' qoverned by statute or agreement of the affected Judges. All the above

e-a.uld be covered by a"_Court Information Bulletina , spelling.out the manner

' of gett:ng_a- settin9 onmotions,- pre-trial and tr'ial aatters.

_Recommendation: Adopt as a statewide Rule the following:

LOCAL RULCS: NDTICE 10 COUNSEL AND PUBLIC

Local Schedules and Assignments of Court shall be mailed by each Distr_ct

or County Clerk upon receipt of the first pleading..or instrument filed by an

attorney or pro se party not residing within the county. the clerk shall not

d ti id thb e requ re o prov e more an one copy of the rules during a given year to

each attorney or litigant. who resides outside of the county in which the case

is filed. It shall be the attorney and litigant's responsibility to keep

_nformed of amendments to local rules, which shall be provided by the clerk on

request for out of_county residents. Local Rules and Amendments thereto shall

be printed and available in the clerks office at no cost and shall be posted,

in the Courthouse at all times.

Ccouo fyet State Rul's of p'o^edure

Many of Local Rules address functions whinc could best be served by a

stateMide uniform rule. these are sugqested, as examples.

0



Rule 10. Withdrawal of Counsel

1lit,"rawal of an attc

rf• nQv nf C-nrA nefino,

showino rood cause and unde^ such conditions imoosed bv the P^esidina Judoe: or

' •bl on oresentaticn by sucn attornev in charoe of a notice of substitution

tsicnatina the nare. ada-ess. teleohone rnumber, and State Bar Number of the

substitute attornev, with the sicnature of the attornev to be substitu*.ed, the

aooroval of tje cliet, the client's current address and teleohone number, and

an ave^-e.n.t that such substituticn will not delay any settino currentlv in

effect.

v

u('vUUU^)O
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1235 Milarn Building

can Antonio, TX 78205

Re: Rules 3a, 8, 10, 10a, 10Y1, 27a, 27b, 27c,

165a, 166f, 247, 247a, 250, 305a.

Dear Luke:

I am enclosing herewith copies of amendments to the Rules of

Civil Procedure as recommended by the Committee on Local Rules of

the Council of Administrative Judges. I am also enclosing a copy

of that Committee's report to Judge Pope which sets out the

reasons for_the proposed changes.

If you would like a copy to go to each member of the Advisory

Committee at this time, please call Flo in my office (512/475-4615)

and we will take care of it.

Sincerely,

JPW:;w

Enclosures

Jame P Wallace



Report of Committee on Local Rules

Little vacuum exists is case proc-essing; necessity, inventiveness anG

the skill of the martinette will rush in to plug gaps in any system of

rules, wherever adopted.

Your committee was furnished copies of all Local Rules filed by

District and County Courts with the Supreme cour: by April 1, 1984. Our

vork was divided, with Judges Ovard and ihurmond reviewing Criminal caae

processing and Judges McKim and Stovall civil case processing. Our

approach was to group Local Rules by function, so each could be compared

for likenesses and differencea. Most Local rules addressed these

functions:

1. Divis?on of work load i n overlapping.districts.

2. Scheaules for sitting in multi-county districts.

3. Procedures for setting cases: Jury, non-jury, ancillary and dilatory,

preferential.

S.

6.

7.

Pre-trial methods and p:ocedures.

Dismissal for Want of Prosecution.

Notices - lead counsel. _

y 8. Mithd;a•al/Substitution of Counsel.

11.

At.arney vacat:ons.

Engaged counsel conflicts.

Courtroom decorum - housekeeping.

Exhortatory suggestions aflout good-faitti settlement efforts.

the Committee foundthree broad groups_of Local Rultsand of _e:the

pearance is maoe. the local Bar can be copied when the senedule is first

made and notified of any changes. We note that many multi-county Judicial

- 00000092

Most courts have general administrative rules, particularly those who

serve more than one county, setting *out terms of court in each county,

types of.setting calendars and information about who to call for settings,

what kinC of notice is to be given others in the ease and gene:al

housekeeping provisions, subject to change, depending on circumstances.

ut-of-dlstrict attorneys and pro se who file paoers, when the first

Comment: The Committee notes that terms of court are governed by

statute, usually when the court was created or in a reconstituting statute,

making most, if not a11, continuous term courts. fh:s language is probably

not neeaed in a Local Ru1e. Calendars setting out the "who, when, what and

-here" are useful and must be flexible, to fit court needs, such as •

illness, vacations and the unexpected long case or docket collapse. Our

recoa+mendation: place this information in a"broadside", post it in all

eourthouses in the District and instruct the clerk to send a copy to all



Recommendation: Adopt as a-rtate+ride Rule.the folloMin4:

LOCAL RULES: NOTICE 10 COUNSEL AND PU°LIC

Loeal Schedules and Assignments of Court shall be mailed by each District

or County Clerk upon receipt of the first pleading.. or. instrument riled by an

attorney or pro se party not residing within the county. The clerk snall not

be reQuired to provide more than one copy of the rules during a given year to

each attorney or litigant who resides outside of the county in «hich the case

is filed. It shall be the attorney and litigant's responsibility to keep

informed of amendments to local rules, which shall be provided by the clerk on

request for out of county residents. Local Rules and Amendments thereto shall

be printed and available in the clerks office at no cost, and shall be posted

in the Courthouse at all times.

Grouo r-c: State Rutlos of °-:^edure

Many of Local Rules address funetions which could best be served by a

statewide uniform rule. these are sugges•ted, as examples.

00000093



Rule 10a (new). Attorney Yacations

I

Each attorney practicing in the district and county courts who desires

rto assure himself of a vacation period not to exceed four weeks in June, July,

4
sk

the four weeks, in writing,

addressed and nailed or delivered to the District or County Clerk, or any

offtcer aesignatea as the Docket Clerk in his own county, with a copy thereof to

the District Clerk or pocket Clerk of any other county in which he has cases

pending trial, before tne 15th of May of each year. The vacation period so

designated shall be honored by all judges so notified.

This provision shall not apply to vacations for attorneys engaged in a

' criminal case. Nothing herein provided shall prevent the various judges from

recognizing vacations of attorneys as a discretionary matter.

Ca:RULE4(59tn)

• •
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January 11, 1985

Mr. Luther H. Soules, III, Chairman

Supreme Court Advisory Committee

Soules & Cliffe

1235 Milam Building

Ean Antonio, TX 78205

Re: Rules 3a, 8, 10, 10a, 10h, 27a, 27b, 27c,

165a, 166f, 247, 247a, 250, 305a.

Dear Luke:

If you would like a copy to go to each member of the Advisory

Committee at this time, please call Flo in my office (512/475-4615)

and we will take care of it.

reasons for .the proposed changes.

^

I am enclosing herewith copies of amendments to the Rules of

Civil Procedure as recommended by the Committee on Local Rules of"

the Council of Administrative'Judges. I am also enclosing a copy

of that Committee's report to Judge Pope which sets out the

„

JPW:^^-w

Enclosures



Re: Report of Committee on Loeal Rules

Litt'le vacuum exists is ease processing; necessity, inventiveness ancr

the skill of the martinette will rush in to plug gaps in any syste+e of

rules, wherever adopted.

Your eommitteewas furnished copies of all Local Rules filed by

District and County Courts with the Supreme court by April 1, 1984. Our.

work was divided, with .7udges Ovard and Thurmond reviewing Criminal case

processing and .7udges McKim and Stovall civil case processing. Our

approach was to groupLocal Rules by function, so each could be compared

for likenesses and differences. Most Local rules addressed these

functions:

1. Diviaion of work load in overlapping districts.

2. Schedules for sitting in multi-county districts.

3. Procedures for setting cases: Jury, non-jury, ancillary and dilatory,

preferent:al.

4. Announcements, assignments, pass by agreements , and continuances.

5. P:e-t:ial methods and procedures.

6. Dismissal for Want of Prosecution.

7. Notices - lead counsel.

8. Mithdra•al/Substitution of Counsel.

Attorney vacations.

Engaged counsel conflicts.

12. Exhortatory suggestions about good-fait^ settlement efforts.

1. Courtroom decorum - housekeeping.

-

Local Rul!^s and offer the

. Ru'as

Most courts have general administrative rules, particularly those who

serve more than one county, setting out terms of court in each county,

types of.setting calendars and information about who to call for settings,

what kind of notice is to be given others in the case and general

housekeeping provisions, subject to change, depending on circumstances.

ut-of-dlzt::ct attorneys and pro se who file paoers, when the first

Comment: The Committee notes that terms of court are governed by

statute, usually when the court was created or in a reconstituting statute,

making most, if not all, continuous term courts. This language is probably

not neeaed in a Local Rule. Calendars setting out the "who, when, what and

where" are useful and must be flexible, to fit court needs, such as

illness, vacations and the unexpected long case or docket collapst. Our

recommenoation: place this information in a"broadside", post it in all

courthouses in the Distr:ct and instruct the clerk to send a copy to all

pearancA i s maoe. t he local Bar can be copied when the scnedule is first

de and notified of any changes. W e note that many multi-county Judi:ial

00000096

I

W

Q=

1



108C 18•

governed by statute or agreement of the affected Judges. All the above

eould be -covered by a"Court Information-9u11etin", spelling out- the manner

of getting a settin9 on motions,- pre-trial and trial matters.

Recommendation: Adopt ae a statewide Rule the folloNing:-

Local Schedules and Assignments of Court shall be ma11ed by each Dist:ict

or County Clerk upon receipt of the first pleading..or-instrumentfiled by an

attorney or pro se pa:ty not residing within the county. The clerk shall not

be required to provide more than one copy of the rules during a given year to

each attorney or litigant who resides outside of the county in which the case

is filed. It shall be the attorney and litigant's responsibility to keep

informed of amendments to local rules, which shall be provided by the clerk on

request for out of county residents. Local Rules and Amendments thereto shall

be printed and available in the clerks office at no cost, and shall be posted

in the Courthouse at all times.

G:nuo Two State Rul-^5 of P- edJre

Hany of Local Rules address functions which could best be served by a'

state•ide unifo:o rule. These are sugSested, as ezamcles.

h



Rule 10b (new). Conflict in.Trial Settings-

1. Attorney Already in Trial Assigned to Trial in Another Court:

When the docket clerK or judae-is informed that-an

^.r

attorney is already in trial.

attorney desires the information to be verified, the court will ascertain if the

attorney is actually in trial and the probable time of release. The case may

then be put on "hold", or another date may be set for trial.

If the attorney is not actually in trial, the case will be assigned to

trial as scheduled, and the court shall inform all parties.

If the attorney's office cannot provide the clerk with an attorney's

location, the case will nevertheless be scheduled for trial as planned, and his

' office so advised, with the warning that the case will be tried without further

notice.

2. :.ttorney Assigned to Two Courts Simultaneously: Whenever an

attorney nas two or nore cases on trial dockets and is set for trial at the s3me

time, it snail be tne duty of the attorney to bring the matter to the attention

of the judees concerned irmediately upon learning of the conflicting settin;s.

3. General Priority of Cases Set for Trial -- Determination: Insofar

as practicaole. judges should attempt to agree on wnich case has priority,

herwise. the following priorities shall be observed by the judges of respec-

courts:

(1) criminal cases nave priority over civil cases and jail cases

ove•• bond cases;

(2) preferentially set cases have priority over those not given

preference bystatute or otherwise; •

(3) the oldest case, on the basis of f'ling date, has priority;

(4) courts in metrooolitan counties should yield to courts in

rural counties in all other instances of conflicting trial

settings.

4. Comity Between Federal and State Courts: The judges of local State

Courts should enter into agreements with the Chief Judge of Federal Judicial,

Districts having jurisdiction in tne same counties to establish the priorities

for trial in the event of setting conflicts between the Federal and State

Courts.
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fre: proposals from Dist. Clerk, Ray Hardy)

Proposed Rule: Parties Responsible

for AccountinQ of Own Costs

Each party to a suit shall be responsible for
,,-,accurately recording all costs and-fees incurred during the

course of a lawsuit, and such record shall be presented

to the Court at the time the Judgment'is submitted to the

.__Court for entry, if the Judgment is to provide for the

taxing of such costs. If the Judgment provides that costs

' are to be borne by the party by whom such costs were incurred,

it shall not be necessary for any of the parties to present

a record of court costs to the Court in connection with.

the entry of a Judgment.

(2) Fees of the court reporter for the

original of stenographic transcripts

necessarily obtained for use in the

suit;

(3) Compensation for.experts, masters,

interpreters, and guardians ad litem

appointed pursuant to these rules

and state'statutes;

(4) Such other costs and fees as may be

-permitted by these rules and state

statutes. .

Proposed Rule: Documents Not To Be Filed

Depositions, interrogatories, answers to interro-

gatories, requests for production or inspection, responses

to those requests,.and other pre-trial discovery materials

propounded and answered in accordance with these rules shall

^not be filed with the Clerk. When any such documents are

needed in connection with a pre-trial procedure, those por-

tions which are relevant shall be submitted to the Court as

an exhibit to a motion or answer thereto. Any of such '

material needed at a trial or hearing shall be introduced in

Open Court as provided by these rules and the Rules of

Evidence.
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Proposed Rule 8: Attorney in Charge

' Each party shall, on the occasion of its first

.appearance through counsel,.designate in writing,the "attorney

in charge" for such party. Thereafter, until such designa-..

^ tion, is changed by written notice to the Court and written

notice to all other parties in accordance with Rules 21a and

21b, said attorney in charge shall be responsible for the suit

^ as to such party and shall attend or send a fully authorized

representative to all hearings, conferences, and the trial.

All communications from the court or other counsel

' with respect to a.suit will be sent to the attorney in charge.

(a) upon motion showing good cause and under such conditions

, imposed by the Presiding Judge; or (b) upon presentation by

such attorney in charge of a notice of substitution designating

the name, address and telephone number of the substitute

' attorney, with the signature of.the attorney to be substituted,

the approval of the client, and an averment that such substi-

tution will not delay any setting currently in effect. -

Proposed Rule 14(b): Return-or Other

Disposition of Exhibits

t (1) Exhibits offered or admitted into evidence

which are of unmanageable size (such as charts., diagrams

and posters) will be withdrawn immediately upon completion

' of the trial and reduced reproductions substituted therefor.

Model exhibits (such as machine parts) will be withdrawn upon

completion of trial, unless otherwise ordered by the Judge.

^ (2) Exhibits offered or admitted into evidence

will be removed by the offering party within thirty (3) days

' after final disposition of the cause by the court without notice

if no appeal is taken. When an appeal is taken, exhibits

returned by the Court of Appeals will be removed by the offer-

' ing party within ten (10) days after telephonic notice by

the clerk. Exhibits not so removed will be disposed of by

the clerk in any convenient manner and any expense incurred

taxed against the offering party without notice.

' (3) Exhibits which are determined by the Judge

to be of a sensitive nature, so as to make it improper for

' them to be withdrawn, shall be retained in the custody of

the clerk pending disposition on order of the Judge.

00000110
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SAN

Luther H. Soules, III

800 Milain Bldg.

San Antonio, Texas 78205

April 17, 1985

Re: Attorney of Record

Dear Luke:

In 1972, you advised me to never sign a pleading in court

with the name of the firm, and to only sign the pleading in

my name as an individual attorney. You advised me that if

the firm name was subscribed to a pleading, then the Court

could call any lawyer in the firm to come try the case in the

event the trial attorney to whom the case was assigned had

a conflict in another court.

On January 24, 1985, the Ft. Worth Court of Appeals issued

its decision in A. Copeland Enterprises, Inc. v. Tindall, 683

S.W.2d 596. The Court, at page 599, makes the following

statement:

.Logic dictates that an attorney who enters an

appearance in a lawsuit does so on behalf of his

firm as well as himself. When Appellants retained

_counsel it is,reasonable -to assume they retained

the firm`as a whole to represent their interest and

not one particular attorney.

I first saw the case reported in Texas Lawyers Civil Digest,

Volume 22, No. 8, at pages 4-5, which was published February

25, 1985.

I

In the above-cited case, it is not clear from the opinion

how the appellants subscribed the Plaintiff's Original Petition.

The court states that there were only two pleadings which were

signed by appellant's counsel: a Motion to Reinstate and a

Request to Enter Findings of Fact. In the Motion to Reinstate,

the attorney of record was the law firm name and beneath it

the signature of the attorney. The Request to Enter Findings

of Fact had the attorney's name first and contained the name

of the firm below the attorney's signature.
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Luther H. Soules, III

April 17, 1985

Page 2

Recently, I experienced an incident where I was already

set for trial in Dallas, and then Courts in Victoria and

Brownsville set me for trial and hearings on the same date.

The Victoria and Brownsville trial notice settings were

subsequent to the Dallas trial notice setting, which was prior

in time. In both instances, the Deputy Clerks of the Court

made reference to the above-cited case and what they had read

in Texas Lawyers Civil Digest, Volume 22, No. 8, at page 4.

The Copeland case has to do with the dismissal of a case

for want of prosecution under Rules 165a and 306a, and the

notice to the attorney of record pursuant to those rules.-

However, I have already seen and suspect that we will see more

courts applying the case for . purposes of resolving conflicts

in court settings by taking the above-quoted language from

the case to direct that someone from the law firm must appear

in spite of a conflict in settings for the trial attorney.

The above-cited case is bad enough regarding the way the

t court interprets "attorney of record" for the purposes of Rule

165a and 306a. I would request that the Rules Advisory

Committee, of which you are Chairman, amend the Rules to override

the decision in this case regarding notice and dismissal for

want of prosecution under Rules 165a and 306a.

I had a similar experience in Frio County. Stanley L.

' Blend signed and filed a petition in Frio County. A notice

of docket call was sent to the law firm of Oppenheimer,

Rosenberg. It was not addressed to Stanley L. Blend. The1 notice of docket call did not contain the law firm name or

the name _"Stanley L.Blend." -The notice did not get to Stanley

L. Blend because it was not addressed -to him and his name was

not contained on the docket notice,' nor was the firm name

' contained on the docket notice. Needless to say, no one showed

t th A k t 11 A th A d i tw wau e c a ep a n case as ismisse or noc e a ,

of prosecution.

On a Bill of Review, the evidence was developed that the

notices had been sent only in care of the firm name Oppenheimer,

Rosenberg, which name did not appear in any of the pleadings.

The only name that appeared in the pleadings was that of Stanley

L. Blend.

Then the Court started listing the name of the subscribing

attorney on subsequent docket call notices, but still only

addressed the envelope containing the docket call notice to

00000112
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Luther H. Soules, III

April 17, 1985

Page 3

the firm name and not to the attorney whose name was subscribed

to the pleadings. Consequently, when you receive the docket

call notice, you must look through the notice to see if any

lawyers in the firm have cases on the docket.

On Bill of Review, the above-referenced case in Frio County

was reinstated and ultimately settled to the satisfaction of

the client.

The holding in the Copeland case at page 599 regarding

what logic dictates is not well founded. In my experience,

the statement of logic by the Copeland court at page 599 is

the exception rather than the rule. Most clients who hire

attorneys in our firm never ask about the law firm with which

we are associated. In fact, many clients could care less'about

the law firm. The client is interested in you as their attorney.

I am now aware of court bfficials in at least two courts

having taken the holding in the Copeland case and used it to

resolve conflicts where counsel was set in more than one court

on the same date. Court officials who use the CoDeland case

to tell you to send someone else to try the case are not being

realistic, because it is unrealistic and illogical to assume

that when a client retains counsel they retain the firm as

a whole to represent their interests and not one particular

attorney.

Accordingly, I request that Rule 10, defining "attorney

of record," be revised to make clear that when a lawyer enters

an appearance in a lawsuit in his name alone, he does so on

his .behalf only and does not enter an appearance on behalf

of the law firm unless the firm name also is subscribed.to

the pleadings.

If you agree with my analysis, please bring this matter

before the Rules Advisory Committee in order to achieve a change

in the court's decision regarding Rules 165a and '306a, and

to change Rule 10 to prevent the Copeland case from being used

against counsel when there is a conflict in court settings.

Very ^tTuly yours,,

RLHJr:lv
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Honorable Linda Thomas

Judge, 256th District Court

Old Red Courthouse, 2nd Floor

Dallas, Texas 78202

Dear Linda:

February 18, 1986

Enclosed is proposed change to Rule 13 submitted by Bruce A.
Pauley. Please draft, in proper form for Committee consideration

appropriate Rule changes for submission to the Committee and

circulate them among your Standing Subcommittee members to secure
their comments.

I need your proposed Rule changes for the March 7 and 8
meeting.

As always, thank you for your keen attention to the business
of the Advisory Committee.

LHSIII:tk

Enclosures

.

cc: Honorable James P. Wallace, -

Justice, Supreme Court of Texas
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I

rv



I
February 12, 1986

Mr. Luther H. Soules, III, Chairman

Supreme Court Advisory Committee.-

Soules, Cliffe & Reed

800 Milam Building

San Antonio, TX 78205

Mr. Michael T. Gallagher, Chairman

Administration of Justice Committee

Fisher, Gallagher, Perrin & Lewis

2600 Two Houston Center

Houston, TX 77010

Re: Rule 13 and Rule 18a

Texas Rules of Civil Procedure

Dear Luke and Mike:

I am enclosing a letter from Bruce A. Pauley of Mesqui

regarding the above rules.

May I suggest that these matters be placed on our

Agenda.

Sincerely,

es P. Wallace

stice

J PW: fw

Enclosure

cc: Mr. Bruce A. Pauley

Lyon & Lyon

Town East Tower

18601 LBJ Fwy. - Suite 525

Mesquite, Texas 75150

next

e,
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February 10, 1986

. ^

1.

2.
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•

c/o '•'.essrs. Bvrd, Davis & Eisenberg

P. G. Box 4917

Austin, Texas 78765
i

in the case mentioned the ra11as Court held that a

"letter of credit" would not pass muster as a"negotiab;e

c^-•_ c_ay:ar." und=r Rule 14c, which t:.us in turn could be

^^ec to supersFCe a judgment under Rule 364.

00000118

Honorable Jack Pope

Chief Justice

SuDreme Court of Texas

Capitol Station

Aus:ti-n, •Texas 78?01

Texas Rules of Civil Procedure

McClesfev, Harriger, Brazill & Graff

P. C. 3cX617O
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It is t=,-,e --::at in most instances the Federal coarts

have recuired casn bonds, or the ecuivalent thereof, but

where t-here- are se-rious appellate cuestions ; and it 'can be

made to appear that the judgment plaintiff or creditor will

not suffer a loss of actual rights and remedies by fashioninc

a remedy less than reouiring of full cash or security, the

Federal courts have not been unwilling to do so.

It is also true that the prevailing party insists upon

his "full pound of f•lesh" to prevent the appeal, particularly

if the judomnent rests on shaky grounds but it has always

seemed to me the right to levy and execute upon the trial

court .judg:nent which remains unsuperseded.can+ if some
• .

Yours very truly,

00000119



1,c: De-oosit in Lieu of Suretv Ben3.
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MARK C. WALKER

VIA FEDERAL EXPRESS

Mr. Luther H. Soules, III

Soules, Cliffe & Reed

Attorneys at Law ,

800 Milam Building

East Travis at Soledad

San Antonio, Texas 78205

May 7, 1986

Re: Supreme Court Advisory Committee

Dear Luke:

I am enclosing the "packet" from our "sub-committee".
These are the rules wherein there has been no action by the
Advisory Committee. Please copy of this letter I am supplying
Judge Wallace and the members of the sub-committee with the
packet. I would appreciate your having the packet duplicated
for all other members.

Yours truly,

GRAMBLING & MOUNCE

BY

ie

SS:lw

Enc.

cc: Hon. James P. Wallace

(via Federal Express w/Enc.)

Mr. David J. Beck

Mr. William V. Dorsaneo, III

Hon. David Hittner

Mr. Charles Morris

Mr. Tom L. Ragland

Mr. Harry Reasoner
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is determined by the presiding judge that the motion to recuse

is frivolous, brought

the presiding judge impose any sanction as authorized by Rule

215 (2)(b).

00300123



Eacect a s orovided in this rule, all casJs ie^ _.,

counties havina two or more district courts shall be file^ in

random order, in a manner orescribed by the iudces of those

courts. Each carnishment action shall be assigned to the court

in which the orincinal suit is pending, and s:-ould trar.sfeT

occur, both cases shall be transferred. E•,r e r v suit in the

nature of a bill of review or other action seeKir.a IT at`ac^,

avoid or set aside aiudc::,ent or other court order s`a:: he

ass2cned to ~he cour` which such decree.

heard in the court in which the first case filed is oenc':-;c.

Uoon motion aranted, the cases bei ng cor.solidated shall be

transferred to the arantir.o court.

by
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Whenever any cendinc case is so rel ared to ano*_`:er ase

pendinc in or dismissed by another court `hat a tran5^°_r c= the

case to such court would facilitate orderlv and e=f:c snt

discesition of the litication, the iudce of the court in which

either case is or was oendinc may, uco.^. motion z_ nd ^ce

(includine his own motion) transfer the case to the cour` in

which the earlier case was filed. Such cases ma•r =ncl',:^e hut

are not limited to:

1 . o

2.

3. Anv case involvinc a plea that a•iuCCTent in -^e

earlier case is conclusive of any of the issues of t'.-e --e-

case by wav of res judicata or estoooel t-'r iudc:-en!:, or =.n•r

pleadina that reauires a construction of the e-zrlier 4udcment or

a determination of its effect;

4.

or

to



5.

de:er.--' was i^volved in 3nc*_^er sui`.

by

V

^:1



ExceDt in ernercencies when the clerk's office is closed, no

acclication for immediate or temnorarv relief shall be Dresent_d

to a judce until a case has been filed and assicned to a cour=

accordinc to these rules. If the judce of the court to which a

case is assicned is absent, cannot be contacted or is occ^--ied,

emercenc,, aDDlication may be made to either a iudce aozointea to

hear such matters, or in his absence, any judee of *'^e sa-e

--^u-isdic_ion, who ,:.a,,, sit for the iud^e* of the cc.:r• in wh.c^

t'e case is DendinC, and who shall make all orders, WL1ts, and

Drocess returnable to the court in which the case is mendinc.

An,,, case not initallv filed with the clerk before teTcorar•^

he-=rinc shall be filed, docketed and assicned to a court under

COt•?MENT: This proposal recommended by Council of

Administrative Judges.



Rule 72. Filing Pleadings:_ Copy Delivered to All Parties or Attcrr.eys

Whenever any part}• files, or asks leave to file any pleading,

plea, cr notion of any character which is not by law or by these r•,:ies

rec-sired to be served upon the adverse party, he shall at the same

tie either deliver or rail to the adverse party (ei_----^_--) or `:is

attorr_ey(e) of record a copy of such pleading, plea or ^oticn.

are re=resented by differe.^.t attorneys, one cozt of such pleading

a

t::r--r =c::r adverse part:es, four copies cf such pleading shall be

de^rosi`;.:i.h the clerk of court, and the party filing thea, or asking

atterne;•s of record that such copies have been de:esited with the

c:=_k. The co.ies shall be delivered by the clerk to the first four

a=_lica^.ts entitled thereto, and in such case no copies shall be

recuired to be aailed or delivered to the adverse oarties or their

a=tcrnevs by the attorney thus filing the pleadf.r:c. After a copy of a

00000128



=leadir.5 is furnished to an attorney, he cannot require another cczy

I

version is illogical in that it requires service of a pleadinc or

72
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RULE 99 Issuance

When a petition is filed with the clerk, he shall promptly

be requested by any party or his attorney. Such citations shall

, be delivered to the plaintiff or the plaintiff's attorney, or

I
I

those persons resDonsible for service as set forth in these

Rules, as shall be reauested by the plaintiff or the plaintiff's

attornev.
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[All process may be served by the sheriff or any constable

of any county in which the party to be served is found, or, if

by mail, either of the county in which the case is pending or

of the county in which the party is to be served is found;

provided no officer who is a party to or interested in the

outcome of a suit shall serve any process therein. Service by

registered or certified mail and citation by publication may.be

made by the clerk of the court in which the case is pending.]

Anvone who is of the aae of eiqhteen and over and com„oetent to

testify and is not a oartv to the suit is allowed to serve

civil nrocess. A nrivate nartv or process servina conDanv can

be aDcointed by motion and order to serve civil orocess within

the State of Texas.

C0:•StIENT. This proposed rule change is made by Guillerr„o Vega,

an attorney in Brownsville and other attorneys and process

serving companies. It is their suggestion that Rule 103 and

Rule 106 read identically or to eliminate one of the rules.
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RULE 103 Officer or Person Who May Serve

All process may be served by the sheriff or any constable of

any county in which the party to be served is found [or, if by

mail, either of the county in which the case is pending or of

the county in which the party to be served is found]; provided

that no officer who is a party to or interested in the outcome

of a suit shall serve any process therein. [Service by

registered or certified mail and citation by publication may be

made by the clerk of the court in which the case is pending. ]

Service of citation by publication may be made by the clerk of

the court in which the case is pendinQ and service by mail as

contenulated by Rule 106(a)(2) may be made by the clerk of the

court in which the case is pending or may be made by the.Darty,

or the attorney of the party who is seeking service.
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RULE 103. Officer Who May Serve

All process may be served by the sheriff or any constable

of any county in which the party to be served is found or, to a

person sneciallv aoDointed to serve it, or, if by mail, either

of the county in which the case is a party to or interested in

the.outcome of a suit shall serve any process therein. Service

by registered or certified mail and citation by publication may

be made by the clerk of the court in which the case is pending.

RULE 106. Service of Citation

(a) Unless the citation or an order of the court otherwise

directs, the citation shall be served by any officer authorized

by Rule 103 or by a orivate partv or a process servino comDanv

by motion and order to serve citation bv. .

COMA9ENT. Judge Herb Marsh of -E1 Paso and several process

serving companies have requested this change. Rule 106 and

-Rule 103 were modified in November of 1985.
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!1 e -eturn of the officer executinq the citacion shall be

endorsed on or attached to the samo; it shall state w n e n t!1 e

citation was served and the manner of service and be si%ned by

the officer officially. When the oificer has not _ser•.,ed the

citation, the return shall show the dili;ence used by tie o:zi;er

to execute the sane and the cause of failure to execute iand

vherr the _e'endaac is to be found, if he can ascer:ai:l. W=en

the e:ta_t-n was ±ers-e by register-a or ee-t=5ee- -.e- ae

aaer_.-aee ^+ 3nce 19i-, the retarn ev tht o.=ter _ett aceo

eentsin t'ne r_._r1 reeeipt ritr t. ne saare» ee-e i:;-a----r)

When c'_tar:3 n v a s served by nail as authorized 3u1e
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RULE 106 Service of Citation

(a) Unless the citation or order of the court otherwise

directs, the citation shall be served by any officer or

sheriff or constable referred to in Rule 103, a

true copy of the citation with the date of

delivery endorsed thereon with a copy of the

petition attached thereto, or

(2) {mailing to the defendant by registered or

certified mail, with delivery restricted to

addressee only, return receipt requested, a true

copy of the citation with a copy of the petition

attached thereto.]

(2) mailina a cooy of the citation, with a cooy of the

petition attached thereto, (by first class mail,

postage prepaid) to the person to be served,

toaether - with two copies of - 'a" notice and

person authorized by Rule 103 by

(1) delivering to the defendant, in person,

ac'icnowledgment conforminQ substantially to the

form hereinafter set out and a return envelope,- _,..
. .

postage prepaid and addressed to the sender. If

no acknowledgement of service under this

subdivision of this Rule is received by the sender

^



made by some other form of service provided in

this rule. However, unless good cause is shown

for not doing so, the court may order the payment

of costs of other methods of nersonal service by

the Rerson served if such nerson does not comDlete

and return the notice and acknowledgment of

receipt within twenty (20) days after mailing.

The notice and acknowledament of receiot of

citation and netition•shall each be executed under

oath. The notice and acknowledgment shall conform

substantially to the following form.

A. B., Plaintiff) (IN THE DISTRICT

) (

V. ) f10 . (COURT OF

C. D., Defendant) (

TO: (P]ame and address of person to be served)

The enclosed citation and oetition are served

pursuant to Rule 106 of the Texas Rules of Civil

.Procedure.

You must complete the acknowledgement part of

this form and return one copy of the completed

form to the sender within twenty (20) days.

You must sign and date the acknowledgment.

If you are served on behalf of a corporation,

partnership, or other entity, you must indicate

under your signature your relationship to that

entity If you are served on behalf of another

person and you are authorized to receive process,

you must indicate under your signature your

authoritv.

I



If you do not complete and return the form to

the sender within twenty (20) days, you, (or the

party on whose behalf you are being served) may be

reauired to pay any expenses incurred in servino a

citation and petition in any other manner

permitted by law.

If you do complete and return this form, you

(or the party on whose behalf you are being

served) must answer the petition as required by

the nrovisions of the citation. If you fail to do

so, judQ_ment by default may be taken against you

for the relief sought in the petition.

This note and acknowledgement of receipt of

citation and petition will have been mailed on

(insert date).

(Sianature)

Date of Sianature.

, 19

ACKNOWLEDGt•IENT OF RECEIPT OF CITATION AND PETITION

I received a coDV of the citation and of the

petition in the above caAtioned matter on the

, 19

Signature

(Relationshhip to entitv or

authority to receive service of

process.

Date of Signature

-3-
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, 19

Notarv Public, State of

(b) Upon motion supported by affidavit stating the

location of the defendant's usual place of

business or usual place of abode or other place

where the defendant can probably be found and

stating specifically the facts showing that

service has been attempted under either (a)(1) or

(a)(2) at the location named in such affidavit but

has not been successful, the court may authorize

service.

(1) by an officer or by any disinterested adult

named in the court's order by leaving a true

copy:of the citation, with a copy of the

petition attached, with anyone over sixteen

.years of age at the location specified in

such affidavit, or

(2) in any other manner that the affidavit or

other evidence before the court shows will be

reasonably effective to give the defendant

notice of the suit.

-4-
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[No default judgment shall be granted in any cause until

the citation with proof of service as provided by this rule, or

as ordered by the court in the event citation is executed under

Rule 106, shall have been on file with the clerk of the court

ten days, exclusive of the day of filing and the day of

judgTent.J

COI•IMENT: Representative Patricia Hill questioned the

reason for the ten day requirement. Deletion of this portior, of

the rule will enable default judgments to be taken after the

period for answer expires, regardless of the number of days the

proof of service was on file with the clerk of the court.
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RULE 107 RETURN OF Ci.AT?OCI

the officer officially. When the citation was serve --I by

The return of the officer executing the citation-sha11 be

endorsed on or attached to the same; it shall state when the

citation was served and the manner of service and be signa-2; by

registered or certified mail as authorized by Rule 106, the

return by the officer must also contain the return receipt :•^i_h.

the addressee's signature. When the officer has not served the

citation the return shall show the diligence used by the officer

to execute the same and the cause of failure to execute it,

where the defendant is to be found, if he can ascertain.

Where citation is executed by an alternative method as

authorized by Rule 106, proof of service shall be made in the

manner [ordered by the court.) provided above or in any such

manner as may be ordered by the court:

No default _ judgment shall be granted in any cause until the

citation with proof of service as provided by this rule, or as

ordered by the court in the event citation is executed un--4er

Rule 106, shall have been on file with the clerk of the court

for ten days, exclusive of the day of filing and the day of

j udgrr.ent .

COi•IMENT: Attorney Jeffrey Jones recommends this proposal

to provide for returns on citations where service is by a

disinterested adult pursuant to his recommended rule change in

Rule 106.
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I
RULE 107 , Return of Citation

- The return of the officer executing a citation served under

Rule 106(a)(1) shall, be endorsed on or attached to the same; it

shall state when the citation was served and the manner of

service and be signed by the officer officially. When the

officer has not served the citation, the return shall show the

diligence used by the officer to execute the same and the cause

of failure to execute it, and where the defendant is to be

found, if he can ascertain. [When, the citation was served by

registered or certified mail as authorized by Rule 106, the

return by the officer must also contain the return receipt with

the addressee's signature.] When the citation was served by mail

as authorized in Rule 106(a)(2), the person who has secured such

service shall return to the clerk of the court in which the case

is pending, the sworn notice and acknowledgment of receipt of

the citation and petition. Such returned receipt shall be

attached to the original citation issued by the clerk and the

return of such citation shall be completed by the clerk of the

court in which the case is pending in a manner to correctly

reflect completion of service by mail.

Where citation is executed by an alternative method as

authorized by Rule 106(b), proof of service shall be made in the

manner ordered by the court.
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I
I
I
I

RULF. 142. Security for Costs

The clerk may require from the plaintiff security for costs

before issuing any process, but shall file the petition anc

enter the same on the docket. (No attorney or other officer of

the court shall be surety in any cause pending in the court,

except upon special leave of court.)

I COMMENT: Attorney Wendell Loomis of Houston suggests that the

last sentence in Rule 142 is "archaic and should be dispensed

with". He believes this limitation imposes a substantial

burden to the bar and to clients and should be eliminated.

OC000244
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I
RULE 162 Dismissal

At any time before the plaintiff has introduced all of his

, evidence other than rebuttal evidence, the plaintiff mav

I
I
I

I

dismiss a case upon the filing of a notice of dismissal, which

shall be entered in the minutes. A copy of the notice shall be

served in accordance with Rule 21a on any party who has

answered or has been served with process. Any dismissal

pursuant to this rule shall not prejudice the right of an

adverse r)artv to be heard on a pending claim for affirmative

relief or the payment of all costs taxed by the clerk. A

dismissal under this rule shall have no effect for anv pendina

motion for sanctions at the time of the dismissal or for either

attorneys' fees or other costs, or both, as determined by the

court. Any dismissal pursuant to this rule which terminates

the case shall authorize the clerk to tax court costs aoainst

dismissing party unless otherwise ordered by the court.
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4. on

provided in this rule, each civil case on file for two or more

years which does not meet one of the exceotions herein Drovided,

shall be dismissed for want of orosectuion by the court unless

set for hearino on written

or set by the court within thirty days of receiot of notice oi

intent to dismiss which shall be sent by the court to all

attornevs in charoe and oro se liticants. Dis:nissal for w=_n- of

of Acril, and may eccur at any time in accordance with sec::::n

1. of this rule.

Upon receiot of amotion to retain, the court sha11 nct:fv

the oarties of the hearinc date. At the hearina, if the cart:es

recuest trial, the court shall either set the case for c:n:-_

pretrial conference to insure oromo*_ cocr.pletion of discover•r,

or, if the court finds the case is readv for trial, shall s2r

the case for trial not less than 30 davs from the date of

hearina on retention. Cases shall be exemDt from dismissal for

want of prosecution if at the time of eligibility thei r s*_at•.:s

is one or more of the followina:

(1) set for trial;



I

I

I
I
I
I

y
I
I
I
I

(2) one or more of the arties announces resd•: °Dr --=l

subsecuent to the =ssuance of the notice of intent to dis-niss

(3) under Bankructcv Stay order;

(4) havina lecal or other i:noediments which the ccur*

shall determine as justifiable arounds for re*_aini-:o the ^ase

from dismissal.

Judicial districts Greviouslv by local rule haviaQ e?_ _" _-•r

for dismissal for want of orosectution set at less than

years may retain their dis-missal =ce criteria at 'es;

for want of prosecution set at over two vears from rhe date of

filina shall set dismissal for want of prosec:u:on at ree

years maximum from the date of filine.

by

-2-
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2. Reinstatement. A motion to reinstate shall [set forth

the grounds) show oood cause therefor and be verified by the

movant or his attorney.

COMMENT: Judge Keith Nelson recommends the insertion of

"good cause" in Rule 165a (2) and that is the only change in

this recommendation.
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I
I
I
I
I
I
I
I

y
I
I
I
I
I
I
I
1P

Rule 165a. - - Dismissal for Want of Prosecution

2. Reinstatement. A motion to reinstate shall set forth

the grounds therefor and be verified by the movant or his

attorney. It shall be filed with the clerk within [30] 180 days

after the order of dismissal is signed or within the period

provided by Rule 306a. A copy of the motion to reinstate shall

be served on each attorney of record and each party not

represented by an attorney whose address is shown on the docket

or in the papers on file. The clerk shall deliver a copy of the

motin to the judge, who shall set a hearing on the motions as

soon as practicable. The court shall notify all parties or

their attorneys of record of the date, time and place of the

hearing.

The court shall reinstate the case upon finding after a

hearing that the failure of the party or his attorney was not

intentional or the result of conscious indifference but was due

to an accident or mistake or that the failure has been otherwise

reasonably explained.

In the event for any reason a motion for reinstatement is

not decided by signed written order within [seventy-five days

after the judgment is signed] forty-five days after a timely

motion to reinstate is filed, or, within such other time as may

be allowed by Rule 306a, the motion shall be deemed overruled by

operation of law. If a motion to reinstate is timely filed by

any party, the trial court, regardless of whether an appeal has
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been perfected, has plenary power to reinstate the case until 30

days after all such timely filed motions are ruled, either by a

written or siqned order by operation of law, whichever occurs

first.
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Nothinc in [paragraph 3] either paraaraca 2 or 3 shaii ^e

construed to render non-discoverable the identity and lcca!::3n

of any potential party, any person having knowledae of the

relevant facts, any expert who is expected to be called as a

witness in the action, or of any consulting e:cpe=t whose

opinions or impressions have been relied upon the testifying

expert.

subjects oi discovery in that merely the desic^a:ion

"consulting expert" cannot be used to hide the identi*yo of

persons having such knowledge.



SUBMISSIONS

The iudce of the court in which a case is cendinc wi 11 ^ear

all matters recardina cases either by submission without or3l

hearina or by oral hearinc where such is recuested in :-iriti-ig.

1. Form of the Motion. Motions shall be in -arit:^c,

shall state the arounds therefor,andmay include or t e

accomeanied by authoritv for the motion. Motions shall s=- 3

date of submission, and shall be accomDanied by a oroooseci or^-:^r

arantinc the relief souah*_. The nroDosed order s!iB1l be 3

separate instrument.

2. Service. Motions and resnonses shall be ser•:zd - -i

accordance with Rule 21 on all attornevs in charee and sha11

contain a certificate of service.

3.

4. Resaonse. Responses by oDposina parties shall be in

writinQ, shall advise the court whether the motion is oocosed or

unopoosed and may be accomDanied by authority for oeposition.

Failure to file a response shall be a reoresen*_ation of no

onpDosition.

5. Supporting Material. If the motion or resconse to

motion recuires consideration of facts not apoearine of record,
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proof will be by aff:davit or other documentary evidence :.^ch

shall be filed with the motion or resoonse.

6.

reauest for hearina oral araument if either oarty views arc•1:-.ert

as necessarv, which the court shall arant in the form of a^: ^-=1

hearina or by teleehone conference. The court may order -7al

argument.

7. P.ttornevs it-tendino. Counsel attendina =^ear:nc

shall be the attorney who excects to try the case, or who sh:'_=

be full_v authorized to state his oarty's Dosition on the =nd

facts, make stipulations, and enter into any aroceedin^ :-^

behalf of the partv. If the court finds counsel uncualified,

the court may take any actions sDecified in this rule.

8. Failure to Aaaear. Where hearina is set and ceunsel

^ ..
-A

fails to appear, the court may rule on motions and e^:cec=ions 1,

I timely submitted, shorten or extend time oeriods, recue=t or

permit additional authorities or suocortina material, a:•,ar^' the

prevailing party its costs, attorneys fees, or make other orders i"i

as justice requires.

COM1ENT: This is suggested by the Council of

Administrative Judges.
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Whenever t~:ere is cresented to a distr'ic: court a ce-t•:=^ed

cocv of any Tandate, writ or commission, issuina from any other

state, territory, district or foreicn iurisdiction, recuna

the testimonv or resoonse of any cerson in this the iudce

of sucti district court shall issue an,., orde:s necessary to

effectuate the takine of such testir..or.v or the ^h*a:^i^c of

resconse. The L:lina of the cer*_if:ed ccov of }he =.^.date a-:-

the rules would e:r.body Tex:.s Revised Civil Statute Ar.notated

Article 3769a. There are no clear orocedures in the rules for

the presentation of such requests to the appropriate discrict

courts as set out in the statute.
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RULE 201. Compelling Appearance; Production of

Documents and Things; Deposition of

Organization

4. Organizations. When the deponent named in the

subpoena or notice is a public or private corporation, a

partnership, association or governmental entity, the subpoena

or notice shall direct the [organization] deponent named to

designate the person or persons to testify in the [its]

deponent's behalf, and, if [it] deponent so desires, the

matters on which each person designated by the deponent will

testify and the notice shall further direct that the person or

persons designated by the deponent appear before the officer at

the time and place stated in the subpoena or notice for the

purpose of giving their testimony.

COMMENT. Attorney John Wright of Grand Prairie, '^exas sugaests

this change to clarify the rule.
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RULE 204

i

i

I

4. Objecz ions to Testimony. The ofiicer taking an. cral

deposition shall not sustain objections made to any of the

testimony or fail to record the testimnony of the witness bec::use

an objection is made by any of the parties or attorneys engaged

in taking the testimony. any objections made when the

deposition is taken shall be recorded with the testimony and

reserved for the action of the court in which the cause is

pending. Except in the case of objections to the form of

questions or the nonrespcnsive.n.ess of ans:,;ers, %rzich

are waived if not made at the taking of an orai ce^osi_:o

unless other:.:ise acreed be}ween he narties or 3t`orr,evs by

aaree:^ent recorded by the cf`icer, the court shall not be

confined to objections made at the taking of the testi:rony.

COi^.MENT: Attorney Charles Haworth is recs^.:r,endina this

change so that his recommendation on Rule 156b is in keep:ny

with Rule 204.



I
ie The officer taking an oral deposltion shall not sus-zaiz

of

the parties or attorneys engaged in the taking of testimony.

nny objections made when the deoosition is taken shall be

recorded with the testimony and reserved for the ac=ion of the

court in which the cause is pending. [Except in the case of

objections to the form of questions or the ncn-responsiveness of

o;:

c3
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Supreme Court Advisory Committee

Rule 15--216 Subcommittee

Proposed Amendment

11-01-85

i

1

Rule 204--Examination, Cross-examination and Objections

1. Written Cross-Questions on Oral Examination. (No change)

2. Oath. (No change)

3. Examination. (No change)

4. Objections to Testimony. The officer taking an oral

deposition shall not sustain objections made to any of the testi-

mony or fail to record the testimony of the witness because an

objection is made by any of the parties or attorneys engaged in

taking the testimony. Any objections made when the deposition is

taken shall be recorded with the testimony and reserved for the

action of the court in which the cause is pending.

COMMENTS: The requirement of objecting to the form of questions

or nonresponsiveness of answers serves no useful pur-

pose. It often lengthens the deposition and increases

the cost.
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Furthermore, this requirement places the burden on the

non-deposing attorney to help the deposing attorney get-

his questions in admissible form by objecting or

waiving,the objection.

I

See also (1) Justice Barrow memo dated March 6, 1984;

(2) Daniel Hyde letter dated June 20, 1984; (3) Harris

Morgan letter dated January 9, 1984:

en

I
I

If the making of objections, of any character, is

desirable and fair to all parties to the case, they may

enter into such agreements as suits their needs under

Rule 11, Agreements To Be in Writing (stipulations).

Approved Approved with Modifications

Disapproved Deferred

00000160
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RULE 205

SIGNING

k
a

When the testimony is fully transcribed, the denos:_:on

officer shall submit the ;deposition] transcrict and correcon

sheets to the witness or if the witness is a party wit: an

attorney of record, to the attorney of record, for eYamination

and signature, unless [such] examination and sionature .=.re

waived by the witness and the parties.

[Any changes in form or substance] Changes in *_es

[which] that the witness desires to make shall [be entered

the deposition by the officer with the statement of the re-:^scns

given by the witness for making such changes.] be entered ;•c.-^n

the correction sheet by the witness with a st,:temen*_ o= the

reason for the chanae. [The deposition shall then be signed by

the witness, unless the parties by stipulation :Jaive the sig::i:g

or the witness is ill and cannot be found or refuses to sicn. J

The transcriet and correction sheet shall then be sianed by The

witness before any officer authorized to adT.inister oaths

sianature before an authorized officer is waived by the aitness

and the parties. [If the witness does not sign and return the

deposition within twenty days of its submission to him or his

counsel of record, the officer shall sign it and state on the

record the fact of the waiver and examination and signature or
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I

I
of the illness or absence of the witness or the fact of the

refusal together with the reason, if any, given therefor; and

the deposition may then be used as fully as though s: -- r-ed;

unless on motion to supress, made as provided in Rule 207, the

court holds that the reasons given Lor the refusal to sicn

require rejection of the deposition in whole or in part.] •- nen

the transcriAt and correction sheets return, the deoosiI_^n

officer shall advise all oarties of suaaes*_eof chanaes. If t^ e

transcriGt and correction sheet does not return withi.n. t::-r._v

davs, the deoosition officer shall certify the failure *_o re - ^-n

or the refusal to sion and the reason(s), if any, ai:•e.^. c

shall furnish copies of such certificate to all oart:es.

Thereafter, the deoosition officer shall file the oria_-:a1

transcrint with the clerk of the court in :Jhich Such cause :s

pendina.

COt-If•lENT: Attorney Charles Matthews and court recorter C.

H. Hickman have made this suggestion with the purpose of

facilitating the work of court reporters. The Administration of

Justice Committee turned down this proposal.

-2-
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RULE 205. Submission to Witness; Changes; Signing

When the testimony is fully transcribed, the deposition

officer shall submit the oriainal deposition transcript to the

witness or if the witness is a party with an attorney of

record, to the attorney of record, for examination and

signature by the witness before any officer authorized to

administer an oath, unless such examination and signature are

waived by the witness and by the parties. No erasures or

obliterations of any kind are to be made to the oricinal

testi^onv as transcribed by the denosition officer. Any

changes in form or substance which the witness desires to make

shall be entered upon the deposition by the deposition officer

with the statement of the reasons given by the witness for

making such changes. The deposition shall then be sicned by

the witness before any officer authorized to administer an

oath, unless the parties by stipulation waive the signing or

the witness is ill or cannot be found or refuses to sign. Ii

the witness does not sign and return the original deposition

transcript within twenty days of its submission to him or his

counsel of record, the deposition officer shall sign [it] a

true coov of the transcriDt and state on the record the fact of

waiver of examination and signature or of the illness or

absence of the witness or the fact of the refusal to sign

together with the reason, if any, given therefor; and the

deposition may then be used as fully as though signed; unless
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on motion to suppress, made as provided in Rule 207, the Court

holds that the reasons given for the refusal to sign require

rejection of the deposition in whole or in part.

'or

CoMt4ENT: attornev Charles Matthews of Houston along with cour-

reporter Georce Hickman have requested this change in Rule

205. The proposers believe this will simplify the process of

obtaining signatures, clear up some of the questions on the

procedures and allow for a witness out of state (or out of

pocket) to cor.,Dlete the deposition without "inconveniencing"

the court reDorter.
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RULE 205 Submission to Witness; Changes; Signing

When the testimony is fully transcribed, the deposition

officer shall submit the original deposition transcript to the

witness or if the witness is a party with an attorney of record,

to the attorney of record, for examination and signature by tre

witness before any officer authorized to administer an oath,

unless such examination and signature are waived by the witness

and by the parties. No erasures or obliterations of any kind

are to be made to the oriainal testimonv as transcribed by the

deoosition officer. Any changes in form or substance which the

witness desires to make shall be furnished to the deoosition

officer by the witness, toaether with a statement of the reasons

aiven by the witness for makino such chances. The changes and

the statement of the reasons for the changes shall be entered

upon the deposition by thh deposition officer. The deposition

shall then be signed by the witness before any officer

authorized to administer an oath, unless the parties by

stipulation waive the signing or the witness is ill or cannot be

found or refuses to sign. If the witness does not sign and

return the original deposition transcript within twenty days of

its submission to him or his counsel of record, the deoosition

officer shall sign [it] a true copy of the transcript and state

on the record the fact of the waiver of examination and

signature or of the illness or absence of the witness or the

fact of the refusal to sign together with the reason, if any,
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given therefor; and the deposition may then be used as fully as

though signed; unless on motion to suppress, made as provided in

Rule 207, the Court holds that the reasons given for the refusal

to sign requires rejection of the deposition in whole or in part.

-^
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TEXAS RULES OF CIVIL PROCEDURE.

Rule 207. Use of Depositions in Court Proceedings.

1. Use of Depositions in Same Proceeding.

a. Availability of Deponent as a Witness does not Preclude

Admissibility of Deposition Taken and Used in the Same

Proceeding. Deoositions shall include the original or

any certified

hearing of a

part or all

copy thereof. At the trial or upon the

motion or an interlocutory proceeding, any

of a deposition taken in the same

proceeding, insofar as admissible under the rules of

e v i d e n c e ae^s---^^ez^-t-rtn

p;esQa{_^^__^s^i_gyt^] ^ may be used by any person for

any purpose against any party who was present or

represented at the taking of the deposition or who had

reasonable notice thereof. Further, the evidence rules

shall be aoplied to each question and answer as thou?h

the witness were then present and testifyinc.

Unavailability of deponent is not a requirement for

admissibiiitv.

b. Included {'rithin i,teaning of "Same Proceeding."

- Substitution of parties pursuant to these rules does

not affect the right to use depositions previously

taken, and, when a suit has been brought in a court of

the United States or of this or any other state (he-s

] and another suit involving the same

subject matter is brought between the same parties or

their representatives or successors in interest, all

depositions lawfully taken i+e-d] ^ ^-,,

( tha--Sar^ae^ ] sui t may be used in the other sui t( s)

[laLte=] as if originally taken therefor.

c. If one becomes a party after the deposition is taken

- and has an interest similar to that of any party

described in (a) or (b) above, the deposition is

admissible against him only if he has had a reasonable

opportunity, after becoming a party, to redeDose

deponent, and has failed to exercise that opportunity.

2. Use of Depositions Taken in Different Proceeding. At the

trial or upon the hearing of a motion or an interlocutory

proceeding, any part or all of a deposition taken in a

different proceeding may be used subject to the provisions

and requirements of the Texas Rules of Evidence. Further,

the evidence rules shall be applied to each question and

answer as though the witness were then_present and

testifying.

3. Motion to Suppress. When a deposition shall have been filed

in the court and notice given at least one entire day before

the day on which the case is called for trial, errors and
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irregularities in the notice, and errors in the manner in

which the testimony Is transcribed or the deposition is

prepared, signed, certified, sealed, endorsed, transmitted,

filed or otherwise dealt with by the deposition officer

under Rules 205 and 206 are waived, unless a motion to

suppress the deposition or some part thereof is made and

notice of the written objections made in the motion is given

to every other party before the trial commences.

TEXAS RULES OF EVIDENCE

Rule 801. Definitions.

The following definitions apply under this article:

(a). . .

(e) Statements

hearsay if --

which are

(1). .

not hearsay. A statement is not

(2). . .

(3) Depositions

same proceeding, as same proceeding is defined

Rules of Civil Procedure. Unavailability of

reouirement for admissibility.

in Rule 207, Texas

deoonent is not a

Rule 804. HEARSAY EXCEPTIONS. DECLARANT UNAVAILABLE.

(a). . .

(b) Hearsay exceptions. The following are not excluded if the

declarant is unavailable as a witness --

(1) Former testimony. Testimony given as a witness at

another hearing of the same or a different proceeding, or in a

depos i t ion taken in the course of (t+re- --s3r.ng---vr ) another

proceeding,. if the party against whom the testimony is now

offered, or a person with a similar interest, had an opportunity

and similar motive to develop the testimony by direct, cross, or

redirect examination.

Comment. A deposition in some circumstances may be

admissible without regard to unavailability of the

deponent. See rule 801(e)(3), Texas Rules of Evidence,

and Rule 207, Texas Rules of Civil Procedure.

Discussion of Package B

Package B is based on "Alternative #1" presented and

discussed at the November 1-2, 1985 meeting. It melds in the

wording suggested at that meet*zg and seeks to solve the late-on-

the-scene party. It maintains the former distinction between

depositions offered in the same proceeding and offered in a

different proceeding. It makes clear the meaning of same

proceeding.
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Supreme Court Advisory Committee

Rule 15--216 Subcommittee

Proposed Amendment

11-01-85

Rule 209--Disoosal of Depositions (New Rule)

1. Depositions filed with the clerk of the court may be disoo=ed

of one hundred eighty days after a judgment final as to all

parties has been entered in the case.

2. The Court shall, by order entered upon the minutes of the

Court, specify the method of disposal of such depositions and the

proceeds therefrom, if any, shall be accounted for according to

law.

3. The Court may require such advance notice of the disDosal of

depositions under this rule as it deems appropriate under the

circumstances. and, for good cause shown, may order certain

depositions retained by the clerk or returned to the parties,

their attorney, or the witness.

-----------------------------------------------------------------

COMMENT: The Rules have required that depositions be filed with

the clerk for many years, but there has beert no

authority for disposal of depositions by the clerk.

This has created a storage problem, especially in the

larger cities.

Scrap paper is a marketable commodity.
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Paragraph 2 will discourage a clerk, or deputy, from

going into the scrap paper business.

Pararaph 3 will allow the trail judge to order special

handling of depositions which may be of a sensitive

nature, such as divorce cases, depositions dealing with

trade secrets, or any deposition subject to a

protective order under Rule 166b.4.

Approved Approved with Modifications

Disapproved Deferred
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RULE 215

5. Failure to Make Supplementation of Discovery Response

in Compliance with Rule 166b. A party who fails to supplemen=

seasonably his response to a request for discovery in

accordance with paragraph 5 of Rule 166b shall not be entitle^:

to present evidence which the party was under a duty to provice

in a supplemental response to offer the testimony of an exper_

witness or of any other person having knowledge of discoverable

matter when the information required for Rule 166b concerninc

the witness has not been disclosed, unless the trial cou:^

finds that good cause sufficient to require admission exists.

The burden of establishina good cause is upon the offeror or"

the evidence and aood cause must be shown in the record.
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t . Rule 215

2. Failure to Comply with Order or with Discovery
Request.

b. Sanctions by Court in Which Actionis Pendina.
--^-----------

If a party or an officer, director, or managing agent ota
party or a person designated under Rules 200-2b, 201-4 or
208 to testify on behalf of a party fails to comply with

proper discovery requests, or to obey an order to provide
or permit discovery, including an order made under para-

graph 1 of this rule or Rule 167a, the court in which the
action is pending may, after notice and hearing, make such
orders in regard to the failure as are just, and among
others the following:

(1) An order disallowing any further discovery
of any kind or of a particular kind by the disobedient
party;

(2) An order charging all or any portion of the
expenses of discovery or taxable court costs or both against
the disobedient party or the attorney advising him;

(3) An order that the matters recaruinc which the
order was made or any other designated facts shall be taken
to be established for the purposes of the action in
accordance with the claim of the party obtaining the order;

(4) An order refusing to allow the disobedient

party to support or oppose designated claims or defenses, or

prohibiting him from introducing designated matters in
evidence;

(5) An order striking out pleadings or parts
thereof, or staying further proceedings until the order is
obeyed, or dismissing with or without prejudice the action
or proceec:ings or any part thereof, or rendering a judgment
by default against the disobedient party;

44^ (7) In lieu of the foregoing orders or in
addition thereto, an order treating as a contempt of court
the failure to obey any orders except an order to submit to
a physical or mental examination;

-(-7} i^L t,:hen a party has failed to comply with an

order under Rule 167a(a) requiring him to appear or produce

another for examination, such orders as are listed in

I
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subdivision, unless the person failing to comply shows

that he is unable to appear or to produce such person for
examinaticn.

4e^ (9) In lieu of any of the foregoing orders or
addi^-ion thereto, the court shall reauire the party failinc

to obey the order or the attorney advising him, or both, to
pay, at such time as ordered by the court, the reasonable

expenses, includina attorney fees, caused by the failure,

unless the court finds that the failure was substantialiy

justified or that other circumstances make an award of
expenses unjust. Such an order shall be subject to review

on a:.: eal from the final judc-ment.



Rule 239a. Notice of Default Judament

At or ?rnediately prior to the time an interlocutory or final

default judc-_er.t is rendered, the party taking the sare or his

attcrney shall certify to the clerk in w•ritinQ the last knokn mailing

address of the party against whom the judgment is tace.^., which

cer=:ficate shall be filed among the papers in the cause. I=ediate?v

uxn the s:c-inc of the judcmer.t, the clerk shall mai_ by first-class

mai'_ notice thereof to the party acair,s_ whc= the

:udc=ent was rendered at the address shown in the cer:ificate, and

r.cte =:= fact of suc:: s.ailinc on the docket. The r.ct'_ce shall state

the n.`er a:.d stvie of the case, the court in whic : --'- e case is

^

nule 3G6a, ^::ic^ =ecn:i:es notice by first-class mail. The last sentence of the

ru1e is deleted tc conform to the 1984 amendr,ent to F.ule 306a, which provides

for up to a nir.e:v-day extension of the date on which the time period for

rerfectir.c a:, ap: eai becir.s to run, if the appellant proves he has failed to

receive notice of the judcnent.
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306 a (3):RULE

:dhen the final judgment or other appealable order is

signed, the clerk of the court shall immediately give notice to

the parties or their attorneys of record by [first class mail]

recistered or certified mail, return receiDt recuested, advising

that the judgment or order was signed. Failure to ccmnly :;ith

the provisions of this rule shall not affect the peri:;-Is

mentioned in paragraph (1) of this rule, except as provided in

paraorach (4) of this rule 3nd Rule 21 (c).

CO::1-?=.]T: This proposal is submitted by Charles M. Jorc-..

and I. Nelson Heggen to help alleviate the possibility of

counsel not obtaining appropriate notice of an apoealable or--Jer

or a judg-enc within the time frame allowed and to e::pressly

state that the "forgiveness" of time as set out in Rule 21 (c)

applies to Rules 306 a (3) and 453.
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Supreme Court Advisory Committee

Rule 15--216 Subcommittee

Proposed Amendment

11-01-85

Rule 167- Discovery and Production of Documents and Things for

Inspection, Copying or Photographing

1. Procedure. (No change)

2. Time. No REQUEST may be served on a party until that party

has filed a pleading or time therefor has elapsed. Thereafter,

the REQUEST shall be the -e'-erJr-arrd served upon every

party to the action. The RESPONSE to any REQUEST made under this

rule and objections, if any, shall be served within thirty days

after service of the REQUEST. The time for making a RESPONSE may

be shortened or lengthened by the court upon a showing of good

cause.

3. Order. If objection is made to a REQUEST or to a RESPO.N'SE,

either party may request a hearing by filing a motion settina

forth separately each REQUEST and RESPONSE in controversv. The

court may order or deny production within the scope of discovery

as provided in Rule 166b in accordance with paragraph 1 of Rule

215. If production is ordered, the order shall specify the time,

place, manner and other conditions for making the inspection,.

measurement or survey, and taking copies and photographs and may

prescribe such terms and conditions as are just.

4. Nonparties. (No change)



5. Certificate Filed In Lieu of Documents. A.partv serving a

REOUEST or RESPONSE under this rule shall not file such REQUEST

or RESPONSE with the clerk of the court. A oartv may, however,

file with the clerk a certificate, not to -exceed one (1)

tvoewritten page, describina such REQUEST or RESPONSE, and

showinQ the date, manner and uDon whom service was made and such

other facts deemed necessary to make Droof of service.

The court may, upon motion and for good cause, permit the

filing of such REOUEST or RESPONSE.

COMMENT: The phrase "filed with the Clerk and" has been deleted

from paragraph 2.

Paragraph 5 has been added.

The purpose of this proposed amendment is to eliminate

the requirement that discovery matters must be filed

with the clerk. The present filing requirement is a

waste of time and effort and takes up valuable file

space in the clerk's office and otherwise clutters up

the file.

Paragraph 5 allows, but does not require, a certificste*

to be filed if the attorney feels a need to establish a

record of the action taken.



Paragraph 5 also allows the court to exercise its

discretion, in exceptional cases, and permit the filing

of discovery instruments prepared under this rule.
II

I

El

Approved Approved with Modifications

Disapproved Deferred

I



Supreme Court Advisory Committee

Rule 15--216 Subcommittee

Proposed Amendment

11-01-85

4

Rule 168- Interrogatories to Parties

1. (No change)

2. (No change)

3. (No change)

4. (No change)

5. Number of Interrogatories. The number of questions including

subsections in a set of interrogatories shall be limited so as

not to require more than thirty (30) answers. No more than two

sets of interrogatories may be served by a party to any other

party, except by agreement or as may be permitted by the court

after hearing upon the showing of good cause. The court may,

after hearing, reduce or enlarge the number of interrogatories or

sets of interrogatories if justice so requires. The provisions

of Rule 166b are applicable for the protection of the parties

from whom answers to interrogatories are sought under this rule.

The interrogatory shall be answered separately and fully in

writing under oath. Answers to interrogatories shall be

preceeded by the question or interrogatory to which the answer

pertains. The answers shall be signed and verified by persons

making them and the provisions of Rule 14 shall not apply. True

copies of the interrogatories, and objections thereto, and

00000179
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answers shall be served on all parties or their attorneys at the

time that any interrogatories, objections, or answers-are served.

6. Objections (No change)

7. Certificate filed in lieu of documents. A oartv se=ving

interrogatories, answers or objections under this rule shall not

file such interrogatories, answers or objections with the clerk

of the court. A party may, however, file with the clerk a

certificate, not to exceed one (1) tvoewritten oaae, descr:tina

such interrooatories, answers or objections and showina the date,

manner and uoon whom service was made and such other facts deemed

necessarv to make oroof of service.

The court may, upon motion and for good cause, per;nit the

filing of such interrogatories, answers or objections.

Either party may present to the court any objections to

interrogatories by filing a written motion distinctly setting

forth the interrogatory in question followed by the objection

thereto and request a hearing as to such objection at the

earliest Dossible time.

-----------------------------------------------------------------

COMMENT: The purpose of this proposed amendment is to eliminate

the requirement that discovery matters must be filed

with the clerk. Paragraph 7 allows, but does not

I
I

I

I

I
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reauire, a certificate to be filed if the attorney

feels a need to establish a record of the action

taken.

Paragraph 7 also allows the court to exercise its

discretion, in exceptional cases, and permit the filing

of discovery instruments prepared under this rule..

Approved Approved with Modifications

Disapproved Deferred
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Supreme Court Advisory Committee

Rule 15--216 Subcommittee

Proposed Amendment

11-01-85

Rule 169- Admission.of Facts and of Genuineness of Documents

1. Request for Admission. At any time after the defendant has

made appearance in the cause, or time therefor has elapsed, a

party may serve upon any other party a written request for the

admission, for purposes of the pending action only, of the truth

of any matters within the scope of Rule 166b set forth in the

request that relate to statements or opinions of fact or of the

application of law to fact, including the genuineness of any

documents described in the request. Copies of the documents

shall be served with the request unless they have been or are

otherwise furnished or made available for inspection and copying.

Whenever a party is represented by an attorney of record, service

of a request for admissions shall be made on his attorney unless

service on the party himself is ordered by the court.

2. Effect of Admission. (No change)

3. Certificate Filed In Lieu of Documents. A party serving a

REQUEST or RESPONSE under this rule shall not file such REQUEST

or RESPONSE with the clerk of the court. A party may, however,
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file with the clerk a certificate, not to exceed one (1)

typewritten page, describina such REQUEST or RESPONSE, and

showina the date, manner and uoon whom service was made and such

other facts deemed necessary to make proof of service.

The court may, upon motion and for good cause, permit the

filina of such REQUEST or RESPONSE.

Any motion for relief under these rules dealino with the form

or substance of any REQUEST or RESPONSE made under this rule

shall separately set forth each such REQUEST followed by the

RESPONSE thereto and state the nature of the comolaint, obiection

or matter in controversv.

-----------------------------------------------------------------

COMMENT: Paragraph 1 is unchanged except for the deletion of the

last sentence referring to Rule 21a.

Paragraph 3 has been added.

The purpose of this proposed amendment is to eliminate

the requirement that discovery matters must be filed

with the clerk. The present filing requirement is a

waste of time and effort and takes up valuable file

space in the clerk's office and otherwise clutters up

the file.

Paragraph 3 allows, but does not reouire; a certificate

to be filed if the attorney feels a need to establish a

record of the action taken.
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Paragraph 3 also allows the court to exercise its

discretion, in exceptional cases, and permit the filing

of discovery instruments prepared under this rule.

Approved Approved with Modifications

Disapproved Deferred '
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Supreme Court Advisory Committee

Rule 15--216 Subcommittee

Proposed Amendment

11-01-85

Rule 206- Certification and Filing by Officer; Exhibits; Copies;

Notice of Filing

1. Certification and Filing by Officer.

a. The officer shall certify on the deposition that the wit-

ness was duly sworn by him and that the deposition is a true

record of the testimony given by the witness.

inc-.I-nde-the-amonnt-of-^ia-zhargea-for-tfie-preparation-e-f-the

eomp^eted-depoaition-in-the-cert^ficat^en:--^n^ess-o*herw^se-

ordered-bp-the-zonrt;--he-sda^^-tden--secnre-iy-tde-depoa^t=cn

in-an-enve^ope-endoraed-mith-tde-tit^e-cf-tdc-acticn-and-mar^ed

2 depe6 4 I-r_4ee-e€

by-reg-j 64--e^e^-e^-ee^^^€^e^-

b. The officer shall deliver the deposition to the attorney

requesting it and shall file with the clerk a certificate bearir.a

the cause number, style of the case and captioned with the name

of the witness and certifying the date and to whom such deposi-

tion was delivered. Such certificate shall include the manner of

delivery of the deposition and the officer's charges for the

preoaration of the completed deposition. A copy of such cer-

tificate shall be attached to each copy of such deoosition
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If delivery of the deposition be by Certified Mail or

common carrier, the official's certificate shall include thereon

the certified mail receipt number or the waybill number of the

common carrier which made the delivery.

c. The deoosition shall be retained by the attorney taking

deliverv thereof, subject to being examined by the witness or any

party to the suit, until one hundred eighty days after a

ZudQment final as to all Darties has been entered in said cause,

after which time the attorney in possession of such deoosition

may either return it to the witness or destroy such deposition,

subject to any protective order which may have been entered in

the case.

d. The court may, upon motion and for good cause shown, oer-

mit the filing of the original or a true cooy of any such deposi-

tion with the clerk of the court.

2. Exhibits. (No change.)

3. Copies. (No change)

4`;^ t ic,=

b
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-----------------------------------------------------------------

COMMENT: The requirement that depositions be "filed" with the

-- clerk appears to be a holdover from the days when it was

necessary to have the clerk issue a commission to take a

deposition. Present day practice makes the filing of

depositions, for the most part, a useless requirement.

Discovery materials are not filed with the clerk in the--

federal courts except as "specifically provided by local

--rules: - See"Rule 5.2, United States District Court, -

- Nort-hern- District; - Rule 10F, United States District -

=Court, Southern District; Rule 300-1, United States

District Court, Western District.

Approved Approved with Modifications

Disapproved Deferred
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(2) Certified Mail No.

(3) Other (Federal Exoress, United

Parcel Service, etc) wav

bill No.

(3) The charges for preparation of this deposition are

SIGNED this day of 19

(Typed Name) CSR No.

Expiration Date:

Address

Phone No.

€

I

I

I

t,

Paul Plaintiff

V.

David Defendant

NO.

§ the District

§
§

§
§ County, Texas

CERTIFICATE OF DELIVERY OF DEPOSITION

OF

(Name of Witness)

To The Clerk of the Court:

Pursuant to Rule 206, Texas Rules of Civil Procedure, I

certify as follows:

(1) The (oral deposition) (deposition on written questions)

of the above witness was delivered to (attornev's name and

address on (date)

(2) Method of delivery (1) Personal delivery

Signature
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Supreme Court Advisory Committee

Rule 15--216 Subcommittee

Proposed Amendment

11-01-85

Rule 207- Use of Depositions in Court Proceedings

1. Use of Depositions. (No change) -

2. Substitution of parties pursuant to these rules does not

affect the right to use depositions previously taken; and, when a

suit in a court of the United States or of this or any other

state has been dismissed 'and another suit involving the sa-me

subject matter is brought between the same parties or their

representatives or successors in interest, all depositions

lawfully taken aRd-dt^^^r--€33e^- in the former suit may be used in

the latter as if originally taken therefor.

3. Motion to Suppress. When a deposition shall have been i^=ad

-}^--th.o-delivered in accordance with Rule 206 and notice

called for trial, errors and irregularities in the notice, and

errors in the manner in which the testimony is transcribed or the

deposition is prepared, signed, certified, sealed, endorsed,

transmitted, -.filod, delivered, or otherwise dealt with by the

QA



deposition officer under Rules 205 and 206 are waived, unless a

motion to suppress the deposition or some part thereof is made

and notice of the written objections made in the motion is g=ven

to every other party before the trial commences.

COMMENT: Changes made to conform with proposed changes in Rules

167, 168, 169, 204 and 206.

Approved Approved with Modifications

Disapproved Deferred

^

00000190



n

Supreme Court Advisory Committee

Rule 15--216 Subcommittee

Proposed Amendment

11-01-85

Rule 208--Depositions Upon Written Questions

1. Serving Questions; Notice. (No change)

2. Notice by Publication. (No change)

3. Cross-Questions, Redirect Questions, Recross Questions and

Formal Qbjections. (No change)

4. Deposition Officer; Interpreter. (No change)

5. Of f icer to take Responses and Prepare Record. A copy of the

notice and copies of all questions served shall be delivered by

the party taking the deposition to the officer designated in the

notice, who shall proceed promptly to administer an oath to the

witness in the manner provided in paragraph 2 of Rule 204, to

take the testimony of the witness in response to the questions in-

the manner provided in paragraph 3 of Rule 204 and to prepare,

certify, and -f-%lre--er-me-33- deliver the deposition, in the manner

provided by Rules 205 and 206, attaching thereto the copy of the

notice and questions received by him.

00000191
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-----------------------------------------------------------------

COMMENTS:

Approved Approved with Modifications

Disapproved Deferred
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Supreme Court Advisory Committee

Rule 15--216 Subcommittee

Proposed Amendment

11-01-85

1.

of one hundred eighty days after a judoment final as to =_11

parties has been entered in the case.

2. The Court shall, by order entered uoon the minutes of t^e

Court, soecifv the method of disposal of such deoositions and the

proceeds therefrom, i`_ any, shall be accounted for accoc:i^ ^^

law.

3. The Court may require such advance notice of the disposal of

deoositior.s under this rule as it deems appropriate under the

circumstances and, for good cause shown, may order certain

deocsitions retained by the clerk or returned to the oarties,

-----------------------------------------------------------------

COMMENT: The Rules have required that depositions be filed with

the clerk for many years, but there has been no

authority for disposal of depositions by the clerk.

This has created a storage problem, especially in the

larger cities.

Scrap paper is a marketable commodity.



Paragraph 2 will discourage a clerk, or deputy, from

coing into the scrap paper business.

Pararaoh 3 will allow the trail judge to order szecial

' handling of depositions which may be of a sens'_tive

nature, such as divorce cases, depositions dealing with

trade secrets, or any deposition subject to a

protective order under Rule 166b.4.

,approved Deferred

I



RULE 18a. Recusal or Disqualification of Judges

(h) Each party is limited to one motion for recusal for

each judge.

or

(h) In the event a party files more than one motion to

recuse under this rule and it is determined by the presidinc

judge that the motion to recuse is frivolous, brought in bad

faith or for the purpose of delay, the presiding judge may

impose any sanction as authorize*d by Rule 215 (2)(b).

C0:1MENT. Attorney Bruce Pauley of Mesquite, Texas, reco,mends

this change to limit the possibility of delay and abuse under

the current rule.
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Mr. Sam Sparks

Grambling, Mounce, Sims,

Galatzan & Harris

P P. 0. Drawer 1977

El Paso, Texas 79950

Dear Sam:

Enclosed are proposed changes to Rule 18a submitted by Bruce

A. Pauley and Rules 103 and 106 submitted by Judge Herb Marsh,

Jr. Please draft, in proper form for Committee consideration

appropriate Rules changes for submission to the Committee and

circulate them among your Standing Subcommittee members to secure

their comments.

I need your proposed Rules changes for the March 7 and 8

meeting.

As always, thank you for your keen attention to the business

of the Advisory Committee.

Very truly yours,

LHSIII:tk

Enclosures

CC: Honorable James P. Wallace,

Justice, Supreme Court of Texas

OoOOOiss
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I .February 12, 1986

.tuther H. Soules, III, Chairman

:)reme Court Advisory Committee

1 s, Cliffe & Reed

D ilam Building

a ntonio, TX 78205

.tichael T. Gallagher, Chairman

ninistration of Justice Committee

s r, Gallagher, Perrin & Lewis

J Houston Center

ist , TX 77010

I

. Bruce A. Pauley

I

ir Luke and Mike:

I I am enclosing a letter from Bruce A. Pauley of Mesquite,

3arding the above rules.

IMa
I suggest that these matters be placed on our next

a.

I
I
Aw

sure

Re: Rule 13 and Rule 18a

Texas Rules of Civil Procedure

Town East Tower

18601 LBJ Fwy. - Suite 525

Sincerely,

es P. Wallace

stice

'Mesquite, Texas 75150



February 10, 1986

1.

2.

I

r-

Ci

r:

0000029S





Page 2

0C000199



k
1

January 11, 1985

I

16

Mr. Luther H. Soules, II I, Chair:.,an

Supreme Court Advisory Committee

Soules & Clif-le

1235 Milam Building

can Antonio, TX 78205

Re: Rules 3a, 8, 10, 10a, 10h, 27a, 27b, 27c,

165a, 166f, 247, 247a, 250, 305a.

Dear Luke:

I am enclosing herewith copies of amendments to the Rules of

Civil Procedure as recommended by the Committee on Local Rules of

the Council of Administrative Judges. I am also enclosing a copy

of that Committee's report to Judge Pope which sets out the

reasons for.the proposed changes..

If you would like a copy to go to each member of the Advisory

Committee at this time, please call Flo in my office (512/475-4615)

and we will take care of it.

Sincerely,

'l

JPW:fw

Enclosures

Jaze P Wallace

J6stice '
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(o: Jack Pope•, Chief Jus.tice, Supreme Court of lexas

Report of Committee on Local Rules

Little vacuum exists is case procressing; necessity, inventiveness anc'

the skill of the martinette will rush in to plug gaps in any system of

rules, wherever aoopted.

Your committee+.as furnished copies of all Local' Rules riled by

District and County Courts with the Supreme court by April 1, 1984. Our

work was divided, with Judqes Ovard and Ihurmond reviewing Criminal case

processing and Judges McKim and Stovall civil case processing. Our

approach was to group Local Rules by function, so each could be compared

for likenesses and differences. Most Local rules addressed these

runctions:

' 1. Divis?on of work load i n overlapping districts.

2. Sehedules for sitting in multi-county districts.

3. Procedures for setting cases: Jury, non-jury, ancillary and dilatory,

preferent_al.

Announcements, ass:gnments, pass by agreenents, and continuances.

S. Pre-trial methods and procedures.

6. 0ismissal for Want of Prosecution.

' 7. Notices - lead counsel.

8. M:tldraMal/Substitution of Counsel.

9. Attorney vacations.

10. Engaged counsel conflicts.

11. Courtroom decorum - housekeeping.

12. Exnortatcry suggestions about good- faity settlement efforts.

•

Most courts have general administrative rules, particularly those who

serve more than one county, setting out terms of court in each county,

types of.setting calendars and information about who to ca11 for settings,

what kinC of notice is to be given others in the ease and general

housekeeping provisions, subject to change, depending on circumstances.

Comment: The Committee notes that terns of court are governed by

statute, usually when the court was created or in a reconstituting statute,

making most, if not a11, continuous term courts. fhss language is probably

not neeced in a Local Rule. Calendars sett:ng out the "who, when, what and

.nere" are useful and must be flexible, to fit court needs, such as

illness, vacations and the unexpected long case or docket collaos°e. Gu:

recommendat:on• place this inrormation :n a"broadside", post it in all

courthouses ln•the Distrlet and instruct the clerk to send a copy to all

ut-of_dlatrict attorneys and pro se who file paoers, when the first

aopearance i s maoe. the local Bar can be copied when the scnedule is first

aade and not:fied of any changes. We note that many multi-county Judlcial



^ . _,., _^..^ ...^ _..^ =ui^r.5 anC :n e C1v1S10n ot O:k :oaC ;. 3•

governeo by statute or agreement of the affected Judges. All the above

could be covered by a "Court Information 9ulletin", spelling out the eanner.

or gett:ng a setting on motions,- pre-trial and trial matters.

Er
Recommendation: Adopt as a statewide Rule the following:

NRU ES Io:LLOGAL ICI: 10 CDUNSEL AND PU°LIC

Local Schedules and Assignments of Court shall be mailed by each District

or County Clerk upon receipt of the first pleaoing..or instrument filed by an

attorney or pro se party not residing within the county. lhe clerk snall not

be requ:red to provide more than one cflpy of the rules during a given year to

each attorney or litigant who residez outside of the county in Mh:cn the case

is filed. It shall be the attorney and litigant's responsi5ility to keep

informed of amendments to local rules, which shall be provided by the clerk on

request for out of county residents. Local Rules and Amendments thereto shall

be printed and available in the clerks office at no cost, and shall be posted

in the Courthouse at all times.

I

' Many of Local Rules address funetions which could best be se:ved by a

statewide uniform rule. these are sugges•ted, as examples.

OCO00202



Rule 27a (new). Filing of Cases; Random Assignment

Except as provided in this rule, all cases filed in counties having two

or more district courts shall be filed in random order, in a manner prescribed

the judoes of tnose courts. Each garnishment action shall be assi gned to tne

court in which the Crincipal suit is pending, and should transfer occur, both

cases snall be trans-e-ed. Every suit in the nature of a bill of review or

other action seektnc to attach, avoid or set aside a)vdgment or other court

order shall be assicned to the court onich renaered such decree. Every notion

for consolidation or joint nearing under Rule 174(a) snall be heard in the court

in which the first case filed is pending. Upon motion granted, the cases being

consolidated shall be transferred to the granting court.

CA:RUlE9(69tn)



January 11., 1985

Mr. Luther H. Soules, II I, Chair:,lan

Supreme Court Advisory Committee

Soules & Cliffe

1235 Milain Building

::an Antonio, TX 78205

Re: Rules 3a, 8, 10, 10a, 10r, 27a, 27b, 27c,

165a, 166f, 247, 247a, 250, 305a.

Dear Luke:

3

I am enclosing herewith copies of amendments to the Rules of

Civil Procedure as recommended by the Committee on Local Rules of

the Council of Administrative Judges. I am also enclosing a copy

of that Committee's report to Judge Pope which sets out the

reasons for.the proposed changes.

If you would like a copy to go to each member of the Advisory

Committee at this time, please call Flo in my office (512/475-4615)

and we will take care of it.

Sincerely,

i^

JPW:fw

Enclosures

OC000204



fo: Jack Pope•, Chief Jus.tiee, S-uRree+e Court of texas

Re: Report of Committee on Local Rules

Little vacuuo+ exists is caae processing; nec essity, inventiveness anC

the ski11 of the martinette will rush in to plug gaps in any system of

, rules, Mherever adopted.

your committee was furnished copies of all Local Rules filed by

'District and County

Courts with the Supreme court by April 1, 198. Our

work was divided, with Judges Ovard and Thurmond revieMing Criminal case

proeessing and Judges HcKim and Stovall civil case proeess,ng. Our

approach was to group Local Rules by function, so each could be compared

for likenesses and differences. Most Local rules addressed these

tunctions:

Division of work load in overlapping districts.

Schedules for sitting in multi-county•districts.

Pracedu:-s fo: setting cases: Jury, non-jury, ancillary and dilatory,

p:eferential.

14.

5.

7.
I'.

^ 8. K:t::dravoal/Substitution of Counsel.

!9. Attorney vacations,

Engaged counsel conflicts.

. Courtroom decorum - housekee7ing.

12. Exho:tatory suggestions about good-fa_t,1 settlement efforts.

.'a11oMin.g conments:

^t

Most eourts have general administrative rules, particularly those who

serve more than one county, setting out terms of court in each county,

types of.setting ealendars and :nformation about who to call for settings,

Iwhat kind of notice is to be given others in the case and general

housekeeping provisions, subject to change, depending on circumstancta.

Comment: The Comm?ttee notes that terms of court are governed by

statute, usually when the court was created or in a reconstituting statute,

making most, if not all, continuous term courts. This language is probably

not neeoed in a Local Rule. Calendars sett:ng out the "who, when, what and

where" are useful and must be flexible, to fit court needs, such as

illness, vacat:ons and the unexpected long case or docket collaps°e. Our

recommendation: place this information n a "broadside", post it in all

cou:thouses in the Oistr:ct and instruct the clerk to send a copy to all

de and notified of any changes. We note that many multi-county Judz:ial

narance i s maoe. The local sar ean be copied when the scnedule is first

OCO00205

ut-of-dist:ict attorneys and pro se who file papers, when the fi:st



governed by statute or agreement of the affected Judges. All the above

eo.uld be covered by a"Court Information 9ul.letin", spell-ing.out the manner

of-- gett_ng a setting on motions,- pre-trial and trial matters.

Recommendation: Adopt aa a statewide Rule the folloMing:

LDC:.L RULES: NOTICF f0 CDUNSEL AND PU°LIC

Local 5chedules and Assignments of Cou:t shall be mailmd by each District

or County C1erk upon receipt of the fi:st pleading..or instrument filed by an

attorney or pro se pa::y not :esiding within the county. fhe clerk shall not

' be repuired to p:ovioe more than one copy or the rules during a given year to

each attorney or litigant who resades outside of the county in Mhich the case

is filed. It shall be the attorney and litigant's responsibility to keep

informed of amenoments to local rules, which shall be provided by the clerk on

request for out of county residents. Loca2 Rules and Amendments thereto shall

be printed and available in the clerks office at no cost, and shall be posted

in the Courthouse at all times.

Crnun ry, State R ul-!s of Prcc-du:e

, Many of Local Rules address functions whi:n could best be se:ved by a

statew:de uniforn :ule. rhese are suggested, as examples.

3oth,.156th

•

OC000206



' Rule 27b. (new) Transfer of Cases

Whenever any penoing case is so related to another case pending in or

disaissed by another.court that a transfer of the case to such other court would^

acilitate orderly ar.a efficient disposition of the litiaation, the )uege of the

in wnich eitner case is or was pending may, upon motion and notice

including his own ^otion) transfer the case to the court in which the earlier

case was filed. Such cases may include but are not limited to:

1. Any case arisine out of the same transaction or occurrence as did

an earlier case, particularly if the earlier case was dismissed for want of pro-

secution or voluntarily dismissed by plaintiff at any time before final

judgment;

2. Any case involving one or more of the same parties in an ea,lier

I case and requiring a determination of any of the same ouestions of fact or law

as t'^ose involved in the earlier case;

I
3. Any case involving a plea that a judnment in the earlier case is

• conclusive of any of the issues of the later case by way of res judicata or

;'estoopel by juocrent, or any pleading that reauires a censtruction of tne

.earlier judcment or a eetermination of its effect;

4. Any suit for a declaration concerning the alleged duty of an

^insurer to provice a defense for a ,.ar:y to anotner suit; or
...Ir

5. Any suit concerning wnich the duty of an insurer to defend was

lved in anotne^ suit.

ICA:RULEC(E4th)



Ir

I
I
I

January 11, 1985

Mr. Luther H. Soules,

Sunre:ae Court Advisory

Soules & Cliffe

1235 Milam Building

IZI, Chairman

Committee

San Antonio, TX 78205

Re: Rules 3a, 8, 10, 10a, 10h, 27a, 27b, 27c,

165a, 166f, 247, 247a, 250, 305a.

Dear Luke:

I am enclosing herewith copies of amendments to the Rules of

Civil Procedure as recommended by the Committee on Local Rules.of

the Council of Administrative Judges. I am also enclosing a copy

of that Committee's report to Judge Pope which sets out the

reasons for ,the proposed changes..

If you would like a copy to go to each member of the Advisory

Committee at this time, please call Flo in my office (512/475-4615)

and we will take care of it.

Sincerely,

If

JPW : f,a

Enclosures

Wallace

OCO00208



To: Jack Pope•, Chief Jus.tiee, S-uRreme Court of Iexas

Ze: Report of Committee on Local Rules . .

Little vacuum exists is case proc•essing; necessity, inventiveness and

the skill of the a+artinette will rush i n to plug gaps in any system of

rules, wherever adopted.

Your committee was furnished copies of all Local Rules filed by

District and County Courts with the Supreme court by April 1, 1984. Our

work was divided, with Judges Ovard and Thurmond reviewing Criminal caae

processing and Judges kcKim and Stovall civil case processing. Our

approach was to group Local Rules by function, so each could be compared

for likenesses and differences. Most Local rules addressed these

functions: .

1. Division of work load i n overlapping districts.

2. Schedules for sitting in multi-county districts.

3. Procedures for setting cases: Jury, non-jury, ancillary and dilatory,

preferent:al.

S. Announcements, assignments, pass by agreements, and continuances.

5. Pre-t:ial methods and procedures.

6. D3smissal for Want of Prosecution.

7. Notices - lead counsel.

8. Withdrawal/Substitution of Counsel.

9. Attorney vacations. _

10. Engaged counsel conflicts.

11. Court:oom decorum - housekeeping.

12. Exhortatory suggestions about good-fa?t,ti setLlement ef.`orts.

fallowing comments:

Most courts have general administrative rules, particularly those who

serve more than one county, setting out terms of court in each county,

types of.setting calendars and information about who to call for settings,

what kind of notice is to be given others i n the case and gene:al

housekeeping provisions, subject to change, depending on circumstanc-s.

Comment: The Committee notes that terms of court are governed by

statute, usually when the court was created or in a reconstituting statute,

making most, if not all, continuous term courts.' fh:s language is probably

not neeeed in a Local Rule. Calendars setting out the "who, when, what and

where" are useful and must be flexible, to fit court needs, such as

illness, vacations and the unexpected long case or docket collaps°e. Cu:

recammendat;on• place this information in a "broadside", post it in all

cou:thouses ln.the District and instruct the clerk to send a copy to all

ut-of-di:,t:ict attorneys and pro se who file paoe:s, when the first

aopeerance i s maoe. The local Bar can be copied when the scnedule is first

aade and ngt:f;ed of any changes. We note that many multi-county Judicial

0C000209
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_CUn:lrs anC the C1vlSlon pf Ork :JaC 13.

governed by statute or agreement or the affected Judges. _ A11 the above

co.uld be covered by a"Court -Information 9ulletin", spelling.out the manner.

of getting a setting on motions,- pre_trial and trial matters.

Recommendation: Adopt as a statewide Rule the folloMing:

I
LOCAL RULES: NOTICE r0 COUNSEL ANO PU°LIC

Local Schedules and Assignments of Cou:t shall be mailed by each District

or County Clerk upon receipt of the first pleading_or instrument filed by an

attorney or pre se par:y not residing within the county. fhe clerk snall not

^ be required to provide more than one copy of the rules during a given year to

each attorney or litigant who resides outside of the county in which the case

is filed. It shall be the attorney and litigant's responsib:lity to keep

informed of ae+endments to local rules, which shall be provided by the clerk on

request for out of county residents. Local Rules and Amendments thereto shall

be printed and available in the clerks office at no cost, and shall be posted

in the Courthouse at all times.

C^Tuo t-c• State Rul.^> >f °T-^ctCure

' Many of Local Rules address functions yhich could best be served by a

statewide uniform rule. these are sug,;ested, as ezamoles.

0C000210



Rule 27c (new). iemporary Orders

for immediate or temoorary relief shall be presented to a-judge until a case has

♦

^

^
^
^

,en filed and assicned to a court according to these rules. If the judge of

court to which a case is assigned is absent, cannot he contacted or is

occupied, eTereency application may be made to eitner a judge appointed to near

Such matters, or in his absence, any judge of the same jurisdlction, who may sit

for the ,ludge of the court in wnich the case is pending, and wno shall make all

orders, w^tts, and orecess returnaole to the court in wnich the case is pending.

Any case not initially filed with the clerk before temoorary hearing shall be

filed, docketed and assicned to a court under normal filing procedures at the

earliest practicable time. All writs and process shall be returnable to that

Court.

40

0C000211





July 31, 1985

1400 Texas Commerce Plaza

P. 0. Drawer 480

Corpus Christi, TX 78403

lst City Bank Building

12th Floor

Austin, TX 78701

Gilbert Adams

1855 Calder Avenue

at 3rd Street

Beaumont, TX 77701

John O'Quinn

O'Quinn & Hagans

3200 Texas Com.-nerce Tower

Houston, TX 77002

Clarence Guittard

Chief Justice

Court of Appeals, 2nd Floor

Dallas County Courthouse

Dallas, TX 75202

Harry L. Tindall

Tindall & Foster

2801 Texas Commerce Tower

600 Travis Street

Houston, TX 77702

Bert H. Tunks

Abraham, Watkins, Nichols

Ballard, Onstad & Friend

800 Commerce Street

Houston, TX 77702

A proposal has been made to add a procedural rule concerni::7_

suspending the enforcement of a judgment pending appeal. The

proposal passed the Cor,timittee on Administration of Justice last

year. As you might suspect, the affirmative vote was not

I ai;, enc^losing a draft of the proposed rule witti this letter.

From an organizational standpoint, the rule would be included in

Section 3 immediately after proposed Rule 37 (Supersedeas Bond or

Deposit in Civil Cases) or as an additional rule. It could also

be incluc?ed in proposed fiulo 37 if the title to the proposed rul`

was chanRed.

0C000212



Rule Stay of Enforcement of Judgment Pending Appeal

In lieu of a supersedeas bond provided for in Rule 37

the court from which or to which an appeal is taken may order

a stay of all or any portion of any proceedings to enforce the

judgment or order appealed from pending an appeal upon finding

that the appeal is not frivolous, not taken for purposes of

delay and that the interest of justice requires a stay of

enforcement.

Either court may vacate, limit or modify the stay for

good cause during the pendency of the appeal. A motion to

vacate, limit, or modify the stay shall be filed and determined

Any order granting, limiting, or modifying a stay must

provide sufficient conditions for the continuing security of

the adverse party to preserve the status quo and the effectiveness

of the judgment or order appealed from, and may require a

partial or reduced supersedeas bond.

00000213



t

April 14, 1986

Honorable Linda B. Thomas

Judge, 256th District Court

Old Red Courthouse, Second Floor

Dallas, Texas 75202

Dear Judge Thomas:

Enclosed is a letter from Michael D. Schattman regarding

consideration of a new rule relative to clients and cases that

have been abandoned by their attorneys. Please draft, in proper

form for Committee consideration, appropriate Rule changes for

submission to the. Committee and circulate them among your

Standing Subcommittee members to secure their comments.

As always, thank you for your keen attention to the business of
the Advisory Committee.

Very truly yours,

LUTHER H. SOULES III

LHSIII/tat

encl/as

00000214



Supreme Court of Texas

P. 0. Box 12248 CaDitol Station

Austin, Texas 78711

Re: Rules of Civil Procedure

Dear Justice Wallace:

Enclosed is a copy of a year-old memo. It generated no activity

; fro.: the bar. However, I think that we need to have some kind of

mec'.:a::? _-: =or dealine with cases that lawyers abandon due to illness

or wit'-drawGl from practice.

esitate to wait for the Leaislature to act and the Disciplinary

les are not the place for it. That leaves me thinking that the

subiecz co-lu be covered thorouchly and without controversy in the

Rules c_ Civil Procedure. I will broach the subject with the Committee

Michael n. Schattman

-'MDS/lw

xc with encl.: Luther H. Soules, III

Supreme Court Advisory Committee

San Antonio, Texas 78205

Michael T. Gallagher

Administration of Justice Committee

Fisher, Gallagher, Perrin & Lewis

2600 Two Houston Center

Houston, Texas 77010

00000215
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January 12, 1984

Honorable Charles Murray

IPresiding Judge

8th Administrative District

rear Judge:

I

I have some cases in which Marshall Gilmore is attorney of

record. I understand he has moved to "Oregon" and civen up

the practice of law. Apparently, he made no prior arranc_ements

t

or anyone to succeed him or to take over his pract;ce. David

haley is atte:<<ptinc to facilitate his withdrawal in some cases

and, I assume, will replace him for a particular client. That does

t solve the pre1-,lem of what to do about the clients and cases of

This would seer, tc -:c- an ap-propria--e area for rules to be adopted

= part of our lccL_ practice until the Supremes can be persuaded

,.o

•:hether anyone cares. However, I do think it would be useful for

s to discuss it and get some local bar participation.

:ichael D. Schattman

DS/lw

c: Honorable Harold Valderas, Chmn. , Board of District Ju3Ges

Allan Howeth, Pres., Tarrant County Bar Assoc.

James B. Barlow, Pres.-Elect, Tarrant County Bar Assoc.

,

,

1
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January 9, 1984

o

, _



February 10, 1904

1000 Mercantile Dallas Bldg.

Dallas. Texas 75201

RE: CCMMITTEE ON ADMINISTRyTION OF

JUSTICE, RULE 87, ETC. (VENUE RULES)

In this respect I forward to you and your cohorts letter

dated January 9 from Judge James P. Wallace raising problems

co-,cerning the new venue rules.

F'_F-z-se cive this your additional consideration and any

•, .

I



^ ^ ^ ^ ^ ^ ^ ^ m Na m s ^ ^ ^ ^ m

4r

m



ROY L.COLE

H.SAM DAVIS.JR.

WAYNE PEARSON

DALLAS,TEXAS 75201

September 19, 1985

Mr. Luther H. Soules, III

Soules, Cliffe & Reed

800 Milam Building

San Antonio, TX 78205

Re: Rule 87 - June 1984 Meeting of

Administration of Justice Committee

Dear Luke:

FRANK M PYBURN,JP

5AM P. B'JRFORD

OF C.^.JNSEL

After our recent committee meeting on Saturday in Austin, we

discussed the status of the amendment to Rule 87 which was

passed by the Administration of Justice Committee at its June

1984 meeting. What I left with you was my copy of the minutes

from that meeting which set forth the recommended changes of the

committee and which I understood was forwarded on to your

committee for review.

I trust that you can determine the status of the recommended

changes. If they have been lost somewhere in the "shuffle", I

will be happy to write a letter to Mike Gallagher asking that

consideration be again given to changes of Rule 87 to meet the
problems in the Hendrick case.

Many thanks for your consideration, and I look forward to

working with you in the future. Kindest personal regards.

Very truly yours,

BURFORD & RYBURN

JHH:ko

Enclosure
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Hubert W. Green, Escuire

Green & Kauf.<<an, Inc.

800 Alamo National Building

San nntonio, Texas 78205

Dear Hubert,

I have reviewed Judge Wallace's letter of Januar-_y 9, 1925. He

is _ric;:t t_;at neither the ar,',ended venue statute nor the a-.enceC r-' e_

address this cu=stion with any clarity. Rule 89's third sente.n.ce

touches upon the issue but doesn't do so very clearly.

were being circulated. But as in the case of several other matters

(ef:ect of plaintiff's nonsuit; fraudulent joinder to confer venue),

we did not draft a provision to deal with the issue.

I agree with Judge Wallace that this issue should be addressed

by a provision in the rules because the current state of the law is

ur.satis:a=tory. Prior to the amendnent of the venue sta-_ute, t::e

cases on the su:,-;ect basically provided the following answer to Jud^e

i

"T::e rule seems to be that, where one of several de:en-

d-=nts files a plea of privilege to be* sued in the co_r.=y of

his residence, and the Dlea is sustained, if the c^^s=- of

action is a joint action growinc out of joint liability of

all of t he defcndants, the suit must be transferred in its

entirety to the county of the residence of the defendant whcse

plea is sustained. On the other hand, if the cause of acLion

acainst several defendants is severable, or joint and s^^•_r=_'_,

the court should retain jurisdiction over the action in so far

as it concerns the defendants whese pleas of privilege have

not been sustained, and should tr_=ns:e= the suit in so _=r ^s
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S. W. 2c 51123 (1959) quoting Johnson v. First National :I

S.W.2d 870 (Tex. Civ. ADD. - Waco 1931, no writ). Sa_.=e a

literal aoplication of the test ordinarily would reQui_e a

division of the case (i.e., there are very few instances where

defendants are only jointly liable rather than jointly and

severally liable), the courts have on occasion mouthed the test

but have actually applied a more practical principle. See e.g.

Geoohvsical Data Processina Center, Inc. v. Cruz, 576 S.W.2d

666 (Tex. Civ. ticp. - neaumont 1978, no writ) - apolvir.c test

that when relief souQht is "so interwoven" that case should nct

be spiit up, eatire case shculd be transferred.

same transaction or occ::rrence or series of tra::sactions or

occu_ =e::ces . _

Once this matter is voted upon by the CoT:,ittee, it will not

be a difficult matter to draft aorovision for incl usie:. in. either

Rule 87 or per:.acs Rule 89.

Best recards,

k'i1 i' V. Dorsaneo, I^_- GIi.

V:D,III:cr



is taken. When an appeal is taken, exhibits returned by the Court

of Appeals will be removed by the offering party within thirty (30)

days after written notice by the clerk. Exhibits not so removed will

be disposed of by the clerk in any convenient manner and any expense

incurred taxed against the offering party without notice.

Exhibits which are determined by the Judge to be of a special

nature, so as to make it improper for them to be withdrawn, shall

be retained in the custody of the clerk pending disposition on order
of the court.

NOTE: Kreager offered another amend.-nent - get this from the taDe.

c. Proposed Rule. Parties Responsible for Accounting of own Costs

This proposal by Mr. Jones was deferred until the next meetir.a of

the co^rittee.

d.

This proposai by Mr. Jones was also deferred until the next .:eeti.^:,

of the co:rIInittee.

e. Rule 264.

The following proposal by Mr. Clarkson was approved:

Rule 264. Videotane Trial.

By agreement of the parties, the trial court may allow that

any testi:--iony agreed by the parties and such other evidence as may

be apprcpriate be presented at trial by videotape. The expenses

of such videotape recordings shall be taxed as costs. If any

party withdraws agreeTent to a videotape trial, the videotape costs

that have accrued will be taxed against the party withdrawing from

the agreement.

Rule 87. Determiniation of Nbtion to Transfer

2. (b) Cause of Action. It shall not be necessary for a

claimant to prove the merits of a cause of action, but the exist-

ence of a cause of action, when pleaded properly, shall be taken as

established as alleged by the pleadings. bdt When the clair,ant's

venue venue allegations relatinq to the place where the cause of

action arose or accrued are specifically denied, the pleader is

required to support his pleading t33at-the-ea^9e-e£-setier-e^r-a

by prima facie proof,

as provided in paragraph 3 of this rule, that the cause of action,

ex-a-p^^-tke^ee=,--a^e9eIf a



defendant seeks transfer to a county where the cause of action or

a part thereof accrued, it shall be sufficient for the defendant

to plead that if a cause of action exists, then the cause of action

or part thereof accrued in the specific county to which transfer is

sought, and such allegation shall not constitute an admission that

a cause of action in fact exists. A defendant who seeks to trans-

fer a case to a county where the cause of action, or a part thereof,

accrued shall be required to support his motion by prima facie

proof as provided in paragraph 3 of this rule.

5. Additional Motions. If a rrbtion to transfer

is overruled and the suit retained in the county of suit or if a

motion to transfer is sustained and the suit is transferred to another

cbunty, no additional motion to transfer may be made by a party whose

mtion was overruled or sustained exceat on grounds that an irr^L-ial

trial cannot be had under 13iles 257-259.

A subse--,ientlv-joined Darty_ may not file a rmtion to transfer

based on venue arounas previouslv raised by another TDa--tv, but such

subsecuentiv--loined partv may corr,aiain on atteal of i^^rcoer venue

based uc on crou^.ds previousiv raised in the rmtion to transfer

No motion for rehearing of a venue rulinc7 shall be re^a-ired,

but nothinc in this rule shall prevent the triai cou--t from consicer-

i_^.g the motion of a subse-quently-joined ^ar-tty or reconsidering an

order overrul inQ a motion to tra-is f er .

(Present Section 5 deleted in entirety.)

Q. Rule 680

Judge Thurmond stated that the subconanittee felt this was a problem

in the family law area and that the Family Law Section should handle this

matter through legislation. Mr. Green suggested that the matter be carried

over to the new Bar year.

h. Rule 272

Mr. Kreager said the subcommittee felt this Rule needed study. A

MO'I'Iay was made, seconded and ADOPTID to carry the item over to the new

Bar year.

There being no further business the meeting was adjourned.

d
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2.

be taken as established as alleged by the pleadings. btt When

the claimant's venue allecations relatinc to the Dlace where the

cause of action arose or accrued are specifically denied, the

pleader is recuired to support his pleading that the cause of

,action,.or a part thereof, arose or accrued in the county of suit

by prima fac_e :roof as provided in paracraph 3 of this rule If

to ^lead that if a cause of action exists, then the cause of action

or part thereof accrued in the specific county to which tr-ansfer

is sourht, and such allegation shall not corstitute an ac.-^is=-ion

that a cause of action in fact exists. A defendant who seeks to

^



<<-ai l able to the mrovant or to the other mcvan t or mo•: an ts . I_.

ad^i=ic.., if venue has been sustained as acainst a r,^otio:: to

trar.sfe:, or if an action has been transferred to a urocer countv

in re=_monse to a motion to transfer, then a motion to transfer by

3

I
I
I

I
I
I
I
1

ti

party has timely filed a motion to transfer.
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pleader is recuired to.,support_ his pleading t'se--t4e-ee^^_-e=

z

5. =e-r^°e^-^-a No ndcitional Motions. If a mqtir_.^n to

7
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ucon such crounds. A subsecuentlv-joined :,ar*v may not `ila  a
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(214) 760-3421

Ramey, Flock, Hutchins, Jeffus,

McClendon & Crawford

P. 0. Box 629

75710

Dallas, Texas 75275

'L_L_:-:-

firs-:^ draZr z. I believe that this new draft will sa__sffy our

mandate, subject to one question: Should the whole concec= of

paragraph 5 be revised? The modifications embodied in this dra`t

are pri:narily technical clarifications with only minor su=s 1: ar.1:^i ve

chances.

y

Hubert Green, Esc.

00J00233
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existence of a cause of action, when pleaded properly, shall

be taken as established as alleced by the pleadings. brt When

the claimant's venue allegations relatino to the 'clace where the

cause of action arose or accrued are specifically denied, the

pleader is recuired to support his pleading thet-the-eats-_-ei

^

5.
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April 1Y,1986

Mr. Sam Sparks

Grambling, Mounce, Sims,

Galatzan & Harris

P.O. Drawer 1977

El Paso, Texas 79950

Dear Sam:

Enclosed are proposed changes to Rules 99, 106, 107, 145, and

215. Please draft, in proper form for Committee consideration,

appropriate Rule changes for submission to the Committee and

circulate them among your Standing Subcommittee members to secure

their comments.

I
As always, thank you for

the Advisory Committee.

your keen attention to the business of

I
I
I
I

I

LHSIII/tat

encl/as
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Houston, TX 77010

March 11, 1986

JP'n':fw

, Enclosure

Supreme Court Advisory Committee

Soules, Cliffe & Reed

800 Mil am Building

San Antonio, TX 78205

Re: Rules 99, 103, 106 and 107.

Dear Mike and Luke:

I am enclosing suggested revisions to the

from Mr. Ch arl es R. Griggs of Sweetwater.

CLE

on our next



I
March 10, 1986

The Honorable John Cornyn

37th District Court

Bexar County Courthouse

San Antonio, Texas 78205

Mr. Phillip Johnson

Attorney at Law

10th Floor, First National

Lubbock, Texas 79408

Gentlemen:

Bank Building

At the last meeting of the Committee on Administration of

Justice, the full Committee apparently approved the suggested

revision of the rule permitting service by mail. The Committee

further indicated that the matter should be voted on at the next

regular meeting, which will be early in April.

To each of you, I enclose a suggested revision of Rules 99, 103,

106 and 107. I have called to Bar Headquarters to secure the

necessary form for submitting these changes to Committee action

but with Evelyn gone, no one seemed to know what I was talking

about. In any case, I submit the proposed rule changes to you

for your comments and suggestions. I will try to have the

proposed changes in proper form at an early date so, if you think

there should be any changes, please let me hear from you as soon

as possible.

CRG:bl

Enclosure

cc: Th.e Honorable James Wallace

Associate Justice, Supreme Court of Texas

P. 0. Box 12248

Austin, Texas 78711

r,
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1.

When a petition is filed with the clerk, he shall oronotlv

issue s,uch citations, for the defendant or defendants, as shall

be requested by any party or his attorney.

When a petition is filed with the clerk, he shall r:o m. ptly

issue such citataions, for the defendant or defendants, as s:ia11

be requested by any party or his attorney. Such cita t i o n s shsil

be delivered to the nlaintiff or the olaint '; attor^^.•

those :) erson s resoonsib le tor servt: as ;-a t ortn -2 sa

Ru1es, as snat: oe r e a u e s t e a Sv tie olainct or the olai...... s

attor-e .

197
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RULE 99. ISSUANCE

When a petition is filed with the clerk, he shall prompt1y

issue such citations, for the defendant or defendants, as sha11

be requested by any party or his attorney. Such citations sha11

be delivered to the plaintiff or the plaintiff's attornev, or

those persons responaible for service as set forth in these

Rules, as shall be requested by the plaintiff or the plaintiff's

attornev.

$HbE }A3; 9RRi8BR WH9 MAY 6ERVEr

RULE 103, OFFICER OR PERSON WHO MAY SERVE.

All process may be served by the sheriff or any constable

of any county in which the party to be served is found (or; ir

by mai}p either of the eoonty in rhieh the ease is pending or of

the eoant7 in which the party to be served is focnd]; provided

that no officer who is a party to or interested in the outcome of

a suit shall serve any process therein. ( Service by registered

or eertified mai} and eitation by pob+ication may be made by the

e+erk of the conrt in rh$eh the case is pendinbr] Service of

citation by publication may be made by the clerk of the court in

which the case is pending and service by nail as contemolated by

Rule 106(a)(2) mav be made by the clerk of the court in which the

case is pending or mavbe made by the r,arty, or the attornev of

the party who is seeking service.

RULE 106. SERVICE OF CITATION

(a) Unless the citation or an order of the court otherwise

directs, the citation shall be served by any officer or

person authorized by Rule 103 by

(1) delivering to the defendant, in person, by a sheriff

or constable referred to in Rule 103, a true copy of

the citation with the date of delivery endorsed

thereon with a copy of the petition attached

thereto, or

(2) (maii ing to the defendant by, regiatered or

eertified mai}; with de}ivery restricted to

addresaee on+y; retarn receipt reqaeated; a trae

copy of the citation with a copy of the petition

attached theretor]

(2) mailing a copy of the citation, with a copv of the

.pe tition attached thereto, ( b v first class nail,

Postage prepaid) to the Derson to be served, together

with two conies of a notice and acknowledgment

conforming substantiallv to the form hereinafter set

out and a return envelone, postaae prepaid and

addreased to the sender. If no acknovled¢ment of

a e r v i c e under this subdivision of this R u 1 e is

received by the sender within twenty (20) davs after

the date of mailing, service of such citation and

p etition sha11 b'e made by some other form of service

provided in this rule. However, unless ¢ood cause is

shovn for not doing so, the court may order the

payment of costs of other methods of oersonal service

by the Derson served if such Derson does not comolete

and return the notice and acknowledgnent of receiot

within twentv (20) davs after nailin¢. The notice

and acknowledgnent of receiot of titation and

petition shall each be executed under oath.

00000240



' September 18, 1985

Mr. Luther H. Soules, III, Chairman
Supreme Court Advisory Committee
Soules & Cliffe
1235 Milam Building
San Antonio, TX 78205

^ Mr . Mi c h ael T. Gallagher, Chairman

Administration of Justice Committee

Fisher, Galla,gher, Perrin & Lewis
70th Fl Alli d B k Pl., e an aza
Houston, TX 77002

Re: Rule 101

Dear Luke and Mike:

I am enclosing a letter in regard to the above

' May I suggest that this matter be placed on
our next Agenda.

Sincerely,

J P W : f w

Enclosure



September 12, 1985

n Hill, Chief Justice

Court

Building

as 78711

Josal of Amendment to the Texas Rules of Court

^stice Hill:

e to propose a change in the requisites for ci-

et out in Rule 101 of the Texas Rules of Civil

I resently our citation has required the defen-

ar by filing a written answer to plaintiff's

or before ten o'clock A.M. of the Monday next

iration of 20 days after the date of service

to this anachronism is two-fold. First, the

f the answer day can sometimes be confusing,

if the twentieth day falls on Monday or the

Aoliday. Secondly, often intelligent clients

hey must appear in court at ten o'clock on

y and are confused by this terminology. Why

that an answer must be filed within a definite

1 20 days as required in federal court?

of fair notice and consumer protection I would

that citation might contain some simple state-

recipient, such as: You have been sued. You

to retain an attorney. If you do not file a

i r with the appropriate court within the appro-

a default judgment may be taken against you.

eration to the above will be greatly appreciated

I regards, I remain

SSETT, HARRISON, REESE & WILSON
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Mr. Sam Sparks

Grambling, Mounce, Sims,

El Paso, Texas 79950

Dear Sam:

January 14, 1986

7; - -

Vi---. 22< 2i2

Enclosed are proposed changes to Rules 103 and 106,

submitted by Mr. Guillermo Vega, Jr. and Honorable Menton Murray,

Jr. Please draft, in proper form for Committee consideration

appropriate Rules changes for submission to the Committee and

circulate them among your Standing Subcommittee members to secure

their comments.

I need your proposed Rules changes by February 15, 1986, to

circulate to the entire Advisory Committee.

As always, t::ank you for your keen attention to the business

of the Advisory Cc---,iittee.

LHSIII:tk

Enclosures

CC: Honorable James P. Wallace,

Justice, Supreme Court of Texas



Mr. Luther H. Soules, III, Chairman

SupreTe Court Advisory Committee

Soules, Cliffe & Reed

800 Milam Buildinc

San Antonio, TX 78205

January 9, 1986

Mr. Michael T. Gallagher, Chairman

Ad-inistration of Justice Committee

Fisher, Gallagher, Perrin & Lewis

2600 Two Houston Center

77010

Re: Rule 103 and Rule 106

Dear Luke and Mike:

I am enclosing a letter from Guillermo Vega

of Brownsville, in regard to the above rules.

May I suggest that this matter be placed on our

next Agenda.

Sincerely,

q
r" es. P. Wallace

s tice

•Attorney at Law,

P. 0. Box 1911

00000244
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Supreme Court of Texas

Supreme Court Building

P.O. Box 122148

Austin, Texas 78711

December 13, 1985

I

Gentlemen:

RL-: Rule 103 and Rule 106

I would like to petition the Supreme Court to change Rule 103 and Rule 106

to read as follows:

Anyone who is of the age of 18 and over and competent to testify

and is not a party to the suit is allowed to serve civil process.

A private party or process serving company can be appointed by a

'-lotion and Order to serve Civil Process within the state of Texas.

ResDectfud

_

.
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January 9, 1986

Mr. Luther H. Soules, III, Chairman

Supreme Court Advisory Committee

Soules, Cliffe & Reed

800 Milam Building

San Antonio, TX 78205

Mr. Michael T. Gallagher, Chairman

Administration of Justice Committee

Fisher, Gallacher, Perrin & Lewis

2600 Two Houston Center

Houston, TX 77010

Re: Civil Process Servers

Dear Luke and Mike:

I am enclosing a letter from Judge Menton Murray, Jr.

of Brownsville, regarding civil process servers.

May I suggest that this matter be placed on our

next Agenda.

Sincerely,

1

JPW : fw

Enclosure

cc: Honorable Menton Murray, Jr.

.District Judge

357th District Court

974 E. Harrison

Brownsville, Tx 78520

,

00J001246



December 3, 1985

Rules Committee

Supreme Court of Texas

Supreme Court Building

Austin, Texas 78711

RE: CIVIL PROCESS SERVERS

Dear Sirs:

I am sure that you have received substantial comment regarding the fall

out fro:a recent Court of Appeals decisions relating to the validity of

service by Civil Process Servers. I am not here to quarrel with these

rulings as they appear to be in cor..-*iance with the existing rules. I

am suggesting that it is time to cha:,ge those rules.

br several years we in Cameron County have gotten along nicely with

' process bei:.c served by private civil process servers. The attorneys,

to a creat extent, have used the private service rather than the

Sheriff's Office or the Constables for obvious market place reasoning

that they have gotten better service privately than through the various

elected officials. I recognize that service of civil process is a

potential money maker for the county which could more than offset the

cost of providing the manpower to properly give such service.

._' Notwithstanding, public process serving has lagged substantially behind

private process serving in this county for several years. I have my

suspicions as to the reasons for this but they are somewhat conjectural
on my part. Suffice it to say that we are not really set up in this

county to adequately provide for all of the necessary service of pro-

cess on a basis nearly so prompt as that provided by civil process ser-

vers in the private sector. I do not see any reason why the various

' factors that have contributed to this situation are going to change in

the forseeable future.

' While I am not particularly tied to any specific rule change, I would

generally endorse any reasonable change which would allow private civil

process serving either with or without prior court approval. I do not

object to having to approve private service of process and I certainly

do not suggest that the public sector should be excluded from the ser-

ice of process. I merely suggest that the option be available to the

rt and the litigants to use either of the two.



I recognize that there must be some significant .opposition to offi-
cially recocnizing by rule a practice that has occurred throughout the

state prior to the recent appellate decisions. I suspect that some
type o z compromise could be reached that would accommodate all parties.
I know that the present state of the- law w«^^u LCuuires railure on -ne
part of the public process server prior to the use of a private process

, server is totally unacceptable since failure on the part of the public

p=ocess server takes too much time and seriously delays the prompt

trial of cases, particularly those involving short notice periods such

as temporary restraining orders, temporary injunctions and show-cause

orders.

_T hope that you will give prompt attention to this serious matter.

Yours very truly,

cc:

ddie Gonzalez

I
I
I
I
I

0090024 8



SUZANNE Ll,tiCFCRD SA`FORD

HUCH L. SCO`T. 1R.

Mr. Sam Sparks

.Grambling, Mounce, Sims,

El Paso, Texas 79950

Dear Sam:

February 10, 1986

Enclosed are proposed changes to Rules 103 and 106 submitted

by Mr. Edward S. Hubbard; proposed change to Rule 106 submitted

by Mr. Charles Griggs; proposed change to Rule 142 submitted by

Wendell Loomis; proposed changes to Rules 205, 206-1 and 207

submitted by Charles Matthews. Please draft, in prcper form for

Committee consideration appropriate Rules changes for submission

to the Committee and circulate them among your Standing

Subcommittee members to secure their comments.

I need your proposed Rules changes by February 15, 1986, to

circulate to the entire Advisory Committee.

As always, thank you for your keen attention to the business

of the Advisory Committee.

Very truly yours,

LHSIII:tk

Enclosures

CC: Honorable James P. Wallace,

Justice, Supreme Court of Texas



1

February 2, 1986

Honorable James P. Wallace

Supreme Court of Texas

P.O. Box 12248

Capital Station

Austin, Texas 78711

TELEx 353953

RE: Texas Association of Civil Process Server's Petition for

Amending Rules 103 and 106 of the Texas Rules of Civil

Procedure Pursuant to the Supreme Court's Rule-Making

Authority Under §22.004 of the Texas Government Code

Dear Justice Wallace:

Enclosed please find for your review The Texas Association of

Civil Process Server's Petition for Amending Rules 103 and 106 of

the Texas Rules of Civil Procedure Pursuant to the Supreme Court's

Rule-Making Authority Under §22.004 of the Texas Government Code.

We have also forwarded a copy of this petition to the Admin-

istrative Justice Committee and the Supreme Court Advisory

Committee for its review.

After you have had the opportunity to review the petition, if

you should have any questions and/or comments, please feel free to

give me a call.

Very truly yours,

^
Edwar S. Hubba d/

For the Firm

ESH:kah

Enclosure

File No. 5072.00

cc: Mr. Edward Pankau

Texas Association of Civil

Process Servers

cc: Mr. Michael T. Gallagher

Chairman, Administrative Justice

Committee

,cc: Mr. Luther H. Soules, III

Chairman, Supreme Court Advisory

Committee
uaJu02su

x



#5 ,072.00:CPH:kah:1/17/86:#k-15,
w,

^

I
TO:

The Texas Supreme Court

The Administrative Justice Committee

AND

The Supreme Court Advisory Committee

Petition for Amending Rules 103 and 106

of the Texas Rules of Civil Procedure Pursuant

to the Supreme Court's Rule-Making Authority

Under §22.004 of the Texas Government Code

KENNEDY, BURLESON & HACKNEY

BY: EDWARD S. HUBBARD

TBA#10131700

- 1600 -FourAITen Cen^er

Houston, Texas 77002

(713) 951-0730

Attorneys for The Texas

Association of Civil

Process Servers
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#5072^00:CPH:kah:1/17/86:fk-15

PETITION FOR AMENDING RULES 103

AND 106 OF THE TEXAS RULES OF CIVIL PROCEDURE

TO THE HONORABLE CHIEF JUSTICE AND ASSOCIATE JUSTICES:

NOW COMES THE TEXAS ASSOCIATION OF CIVIL PROCESS SERVERS,

whose members are engaged in the business of private process

service within the State of Texas, and petition this Court to

amend Rules 103 and 106 of the Texas Rules of Civil Procedure, so

as to allow for the alternative of private service of process in

civil cases without first requiring such service to be attempted

through Sheriffs, Constables or court clerks. In support of such

petition, THE TEXAS ASSOCIATION OF CIVIL PROCESS SERVERS, provide

the following arguments:

I.

JUDICIAL AND SOCIAL

POLICY: THE NEED FOR CHANGE

There comes a time in the evolution and development of the

laws of every jurisdiction when changes should be made in even the

most enduring and traditional laws or policies. There are rules

and customs logically and rationally founded that eventually

become outdated or outweighed by practical considerations. Our

State's judicial system has arrived at such a time for change in

Rules 103 and 106 of the Texas Rules of Civil Procedure, which

regulate service of process in civil cases.

00000252
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Limited budgets and increased needs for law enforcement are

inherent in urban, and rapidly growing counties. The population

of Texas continues to grow at a rapid pace, and the state now con-

tains more than sixteen million inhabitants. [U.S. Dept. of

Commerce Bureau of Census Estimates of the Resident Population of

States, July 1, 1984 and 1985]. Constant growth has strained the

ability of limited county budgets to provide for essential public

services, while increasing the demands upon peace officers to pro-

vide adequate law enforcement to protect the public. More signi-

ficantly, the urbanization of Texas will be a lasting cause of

strained budgets and increased law enforcement requirements.

It is the mandatory duty of Sheriffs and Constables of Texas

^

to serve all writs and processes directed or delivered to them by

legal authority. TEX. REV. CIV. STAT. ANN. art. 6883 and 6885

(Vernon 1960). Sheriffs and Constables are required to attempt

service of process before others may be allowed to attempt such

`Ir service. TEX. REV. CIV. PROC. Rule 103, Rule 106. The.limited

I
t
I

1

I

county budgets and increased public safety responsibilites cause

understaffed Sheriffs' and Constables' Departments. It has been

proven that Sheriffs' and Constables' Departments can become so

understaffed that they cannot meet all the needs of the public for

which they have responsibility. As a result, service of process

is not effected. See Garcia v. Gutierrez, 697 S.W.2d 758 (Tex.

app. - Corpus Christi 1985, no writ); Lawyers Civil Process v.

State Ex. Rel. Vines, 690 S.W.2d 939 (Tex. App. - Dallas 1985, no

rit). The courts in those cases give strong indications that

I* 00000253
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private process servers should be allowed to serve all process;

however, the courts hands were tied since the rule-making author-

ity on that matter rests with the Texas Supreme Court. Garcia v.

Gutierrez, 697 S.W.2d at 759.

Texas has placed a heavy burden on its taxpayers to try and

provide sufficient staff and equipment to accommodate the mounting

documents which must be served. Yet the majority of taxpayers

I
I
I

never need or use the judicial system, while there are others who

need and desire access to the Courts to prosecute claims and

requests. Some of that heavy burden can be and should be shifted

from the large taxpayer pool to the relatively small number of

persons and entities which seek access to the system. Free enter-

can be saia tnat many or most 5nerirrs- ana c:onstanles' liepart-

I
I
I
I

ments operate with zeal and determination, they will not be able

to equal the efficiencies inherent in a free enterprise endeavor

due to the burdensome budgeting processes and taxpayer -limits.

See Garcia v. Gutierrez, 697 S.W.2d at 759.

The Federal Rules of Civil Procedure have for sometime

allowed private persons to serve process. (Fed. R. Civ. Proc. Rule

4) There are no substantive complaints regarding the Federal

` system which allows such process. Due process is met, access to

the Courts is more efficient, and judicial economy has been

served. In the Garcia and Lawvers Civil Process cases the Courts

stated that the arguments of judicial economy and efficiency are

3
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persuasive, and virtually declared that it would be in the best

interest of our judicial system to allow private process service

similar to that allowed under the Federal rules.

Moreover, an adoption of the practical efficiencies of the

private process service alternative need not jeopardize the fair-

ness and legitimacy sought to be maintained through the present

system. First, the alternative of public process service through

Sheriffs, Constables and court clerks (by certified mail) should

remain available for those litigants who could not afford the ser-

vices of private process servers, but who need access to the

system. See Boddie v. Conneticut, 401 U.S. 371, 97 S.Ct. 780

(1971). Second, in recent hearings before the Texas legislature,

representatives of the Texas Private Investigators Board

acknowledged that the Board could use its present facilities to

provide for licensing and regulation of the private process

service industry. (Hearing held on HB#613 before the House

Committee on Law Enforcement, May 1, 1985). By maintaining public

alternatives and state supervision, the state will benefit from

i
the efficient private alternative without abandoning its

, responsibility to protect the public welfare.

We petition the Court for relief, because the common law is

not an avenue available for change in the rules of civil process

, in this particular instance. The rules are statutory in nature.

It is felt by many that on some issues change in the common law is

^ the most effective or appropriate means in meeting the changing

00000255
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needs of the judicial system and desires of the people. That

method of change is left to our judicial branch. Because it is

statutory, the Texas Rules of Civil Procedure would seem to need

legislative enactment for the change. In Texas, however, this is

not true. The Texas legislature has seen fit to allow the well

respected Texas Supreme Court to establish the Rules of Civil

Procedure and make changes where needed. TEX. GOV. CODE §22,004.

Thus, the Rules of Civil Procedure are developed and overseen

jointly by the legislative and judicial branches.

The legislature in several recent sessions reviewed the need

for a change in the rules of process serving. In 1983 the 68th,

^ Session of the Texas Legislature passed changes allowing private

Jp rocess servers to serve civil process issued by the Courts of

this state in the manner provided by law for service by Sheriffs

I and Constables with few exceptions. That passage exhibited the

I
I

desire of the people of Texas through their elected representa-

tives to change the rules regarding service of process in this

state. The change petitioned for herein would have been effective

that year, but for a Governor's veto. Now two of the three

branches of the Texas government have had a hand in the movement

of the state to change the rule. The legislature has approved it.

' A Governor has not. Years ago the legislature understood and

continues to understand that the highest Court in the Texas judi-

cial system should have the best knowledge and understanding of

the Texas Rules of Civil Procedure, and it is the Texas Supreme

5
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Court that should make the change whose time has come.

II.

Legal Arguments and Authorities In

Suorort of Amendina_Rules

The inadequacies arising from the strict construction of

Rules 103 and 106 have become acute, and are affecting litigants'

ability to obtain effective access to this state's judicial system

for redress of grievances. Without a change in the method of

service of process the state may soon be faced with a system of

service of process which violates its own constitution, as well as

the guarantee of due process under the Fourteenth Amendment to the

United States Constitution.

I.
Under Article 1, Section 13 of the Texas Constitution "[a]11

ourts shall be open, and every person for an injury done him, in

his lands, goods, person or reputation, shall have remedy by due

course of law." In interpreting the requirements of Section 13,

the Texas Supreme Court has stated that "a statute or ordinance

that unreasonably abridges a justifiable right to obtain redress

for injuries caused by the wrongful acts of another amounts to a

denial of due process under Article 1, Section 13 and is there-

fore, void." Sax v. Votteler, 648 S.W.2d 661, 665 (Tex. 1983).

In applying this standard the Court stated that the litigants'

right to redress would be balanced against the legislative basis

I for the regulation, considering both the general purpose of the

6
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I
I
I
I

rule and the extent to which the litigants' right to redress is

affected. Sax v. Votteler, 648 S.W.2d at 665-666. Moreover,

since 1885, the U.S. Supreme Court has recognized that the Due

Process provisions of the Fifth and Fourteenth Amendments to the

United States Constitution guarantee a right of access for

litigants to the judicial process. Doe v. Schneider, 443 F.Supp.

780 (D. Kansas, 1978). The right of access is triggered when "the

judicial proceeding becomes the only effective means of resolving

the dispute at hand..." Boddie v. Conneticut, 401 U.S. 371, 377,

91 S. Ct. 780, 785 (1971). The right of access requires that

persons who are forced to settle their claims through the judicial

system shall be given a meaningful opportunity to be heard.

Boddie v. Conneticut, 91 S. Ct. at 785; See Dorsev v. City of New

York, 321 N.Y.S.2d 129, 130 (1971).

Th e"right to access" is a right to effective access to judi-

cial recourse, as opposed to a right to a certain remedy. When

the availabilty or functioning of the judicial process is impaired

by acts of the State, so as to interfere with, or impede a liti-

gants' access to the judicial system for redress of his rights,

the State has deprived the Plaintiff of liberty or property

without due process of law. Doe v. Schneider, 443 F.Supp. at 787;

Boddie v. Conneticut, 91 S. Ct. at 791 (Brennan concurring); See

Pope and McConnico, Practicina Law with a 1981 Texas Rules, 32

Baylor L. Rev. 457, 484 (1980). A cause of action whether

grounded in the common law or granted by statute, is a property

00000258
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right protected by the guarantee of Due Process. Sax v.

I

Votteler, 648 S.W.2d at 665. Courts, when applying the Due

Process guarantee to the right of access, have found that a

refusal to allow an individual to be served with judicial process

violates due process of law. Application of Brux, 216 F.Supp. 956

(D. Haw. 1963); Doe v. Schneider 443 F.Supp. at 787.

In April, 1985, the Court of Appeals for the Fifth SuDreme

Judicial District of Texas ruled that the mandatory languaae of

Rules 103 and 106 was binding, and that private civil process

servers could not serve citations without service havina been

attempted by Sheriffs or Constables first. Lawvers Civil Process

v. State Ex. Rel Vines, 690 S.W.2d 939 (Tex. App.- Dallas 1985, no

writ.) Testimony received by the trial court in the Lawyers Civil

Process case, showed that there were as many as 25,000 unserved

papers over the past three years in Dallas County alone.l Both

the appellate court in the Lawyers Civil Process case and the

Corpus Christi Court of Appeals in Garcia v. Gutierrez, 697 S.W.2d

758 (Tex. App. - Corpus Christi 1985, no writ) found the practical

arguments of counsels representing the appellants, which cited the

limited county budgets, understaffed Sheriffs' Departments and

inefficiencies inherent in the governmental system in support of

the more efficient private civil process alternative, to be

1 Appellant's brief in the Lawyers's Civil Process case

cited the following facts in support of its arguments

against the mandatory application of Rules 103 and 106:
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"In a trial before the court, Plaintiff Keene, Constable

of Precinct 1, Dallas County, Texas, testified that he had a

backlog of civil papers for the last three or four years.

(S.F. 129). Defendant's Exhibit No. 5 is Keene's activity

report. The report for January, 1983 showed that there were

6,280 unserved papers. (S.F. 131). A paper which is paid for

but not served, is returned as served in Keene's report.

(S.F. 130). Keene's record showed that he served 4,729

papers in January 1983, but that figure included the papers

that Keene returned to the Clerk's office that were not

served. (S.F. 131, 132). Keene did not have a statistical

record with him that would show how many unserved papers he

had in his office at the time he testified. (S.F. 132).

"Plaintiff Jack Richardson, Constable of Precinct 2,

Dallas County, Texas, testified that the total number of

papers including criminal warrants that he had on hand

September 30, 1983 was 8,397. Richardson also reported as

served papers for which he had been paid-but-ahichJtie-^iad

been unable to serve. His report that 3,472 papers were

served in the month of September, 1983 included such paid-for

papers which were not actually served. (S.F. 137, 137).

"Judge Dan Gibbs, Judge of the 303rd District Court tes-

tified that he frequently signed orders appointing private

process servers to serve citations out of his court. He had

been doing this for two or three years. Before he signs the

order he receives a sworn motion and a motion to appoint the

process server. These sworn motions set out as reasons for

the order: the backlog of unserved civil process and the

delays in serving the process. (S.F. 141-142)

00000260

persuasive. Though noting the strength of the argument, the court

was forced to find that "unfortunately, however, no amount of

practical consideration or desire for judicial economy and

efficiency can transfer to this court the decision on matters

which have already been decided by statutory enactments of the

legislature and the rule-making authority of the Supreme Court."

footnote cont.-

W-
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Where the Courts lack the discretion to provide for quick and

efficient access to the judicial system, (regardless of the situa-

tion or the needs of litigants, the rules will inevitably lead to

impractical adn inequitable results, and will "endanger our entire

system of justice." Pope and McConnico, Practicing Law With the

1981 Texas Rules, 32 Baylor Law Review 457, 484 (1980).

The Court in the Garcia case correctly isolated the only

effective means for changing the current inequitable circumstances

footnote cont.-

"Judae Gibbs testified that when a temporary restraining

order is involved in a petition filed in a family court, the

temporary restraining order lasts only ten days. In order

for the temporary restraining order to become a temporary

injunction it must be heard within ten days and notice must

be given to the responding parties in sufficient time to give

adequate notices to get prepared. Unless the papers are

served within time to give proper notice, the temporary

restraining order is either dissolved or has to be continued.

This will produce a backlog in cases involving temporary

restraining orders.

"The same situation exists with regard to contempt

motions.

"On Motions to Modify that have--to-be_-set-_-at--least

thirty days with sufficient time to answer and respond, if

service is not achieved within that length of time, those

motions have to be reset and therefore, build up the backlog

of cases down the line. (S.F. 143, 144).

"Judge Gibbs's experience is that in most cases the

docket of his court is assisted by private process servers

because it is faster and the service is better. In response

to the question, "Would the lack of private servers cause

delays of your docket?" he responded, "We are getting more

definite answers, and those people are notified at a proper

time by using them.

10
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caused by the present rules. The problem will not be solved by

trying to coerce the Commissioner's Court to budget more funds for

service of process. Instead, noting the practical circumstances

that face Sheriffs and Constables in this state, the proper remedy

is for this Court, through its rule-making authority, to change

the rules to allow for the alternative of private service of pro-

cess. As cited above, the political and practical considerations

facing the legislature, Governor and Commissioner's Courts in

footnote cont.-

"Judge Linda Thomas, Judge of the 256th District Court,

testified that when she signed orders appointing private

process servers for citations, notices, and temporary

restraining orders she examines the motion requesting

appointment, the affidavit supporting the request for the

appointment for its sufficiency as a basis for signing the

order before she signs the order. (S.F. 161, 162).

"Her experience found a necessity for appointing private

process servers because in the 265th District Court, which is

a family court, the Court is frequently trying to prevent

something from occurring, such as children being taken out-

side the jurisdiction, or trying to keep money in bank

accounts, and private process servers give an additional

option for getting service and getting people under orders

until there is a Court hearing. (S.F.-162,-46-3.`.

I

"In many of her cases she is dealing with the threat of

money, and children and there is a need for immediate

service. With the use of private process servers the courts

have not had to reset their dockets nearly as much as they

did in the past. (S.F. 162)

"Sergeant Stanley Bolin testified as a representative of

Sheriff Don Byrd in response to a subpoena issued on Don

Byrd. Bolin produced a memorandum dated October 5, 1983,

introduced as Defendant's Exhibit #30, summarizing the

numbers of papers received, executed, and returned executed

for the years 1979 through 1983. (S.F. 148, 149).

11
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appropriating funds makes it impractical for Sheriffs or

i
ing authority to devise rules which will guarantee to all liti-

gants an equal right of access to the judicial process while

footnote cont.-

"Defendant's Exhibit #30 shows that for the years

tabulated, the sheriff's office received 74,217 papers,

executing 55,898 papers, and returned unexecuted 18,30-5

papers. The total papers on hand as of 10/1/83 was 1,005.

"Bolin testified that the nubmer of papers cominQ into

the Sheriff's Department dropped off after 1981. (S.F. 150).

Basically, the sheriff's office does not serve civil process,

writs of garnishment, habeas corpus, injunctions, criminal

subpoenas, duces tecum, summons, citations, notices,

citations by public indication or posting, or probate papers.

(S.F. 156).

"When citations are sent to the sheriff's office they

are routed to Constable Forrest Keene's office. (S.F. 156,

157). If there is a criminal case witness outside of

Precinct 1, the subpoena is sent to the proper constable even

if the request to the sheriff is to get the witness for the

criminal trial the next day. (S.F. 157, 158).

"Bolin testified that the Sheriff's office--doe_s---aot

serve civil papers because there is an order not to serve

civil process except for certain types which have addresses

in Precinct Number 1. The reason for this is there is not

enough staff in the Sheriff's Department to do it because the

sheriff's budget does not allow him to hire sufficient

staff. (S.F.170)

footnote end.

00000263

12



protecting the state's interest in avoiding frivolous claims and

lawsuits. As the U.S. Supreme Court noted in Boddie v.

Conneticut:

"American society... bottoms its systematic defini-

tion of individual rights and duties, as well as

its machinery for dispute settlement, not on custom

or the will of strategically placed individuals,

but on the common-law model. It is to courts or

other quasi-judicial official bodies, that we ulti-

mately look for the implementation of a regularized

orderly process of dispute settlement... Without

this guarantee that one -may not be deprived of his

rights, neither liberty nor property, without due

process of law, the State's monolopy over tech-

niques for binding conflict resolution could hardly

be said to be acceptable under our scheme of

things." 401 U.S. at 375-376.

CONCLUSION

Today there exists a barrier to the effective access of liti-

gants to the judicial system, due to the failure, of Sheriffs and

Constables to serve process. Ultimately, it is for the courts to

uphold the rights guaranteed to citizens through their constitu-

tions. This responsibility can be carried out through the court's

case or controversy jurisdiction, or when applicable, through its

rule-making authority. The problems inherent with the strict con-

struction of Rules 103 and 106 threaten the legitimacy of the

judicial system. Therefore, we ask that this court review the

present rules of civil procedure applicable to service of process

and amend them in order to guarantee effectively an equal right of

access to all litigants to the judicial process.
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PRAYER

WHEREFORE, Petitioner, THE TEXAS ASSOCIATION OF CIVIL PROCESS

SERVERS, request that this Court, through its rule-making author-

ity, amend Rules 103 and 106 of the Texas Rules of Civil Procedure

to provide for the alternative of private service of process of

all citations, writs and other forms of process in civil cases at

the initiation of legal proceedings, and for such other and

further relief to which the petitioner may show itself justly

entitled.

Respectfully submitted,

Edward g. Hubbard

TBA=10131700

1600 Four Allen Center

Houston, Texas 77002

(713) 951-0730

ATTORNEY FOR PETITIONER

TEXAS ASSOCIATION OF CIVILi PROCESS SERVERS

14
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SUZANNE L-.%CFORD SANFORD

HUCH L SCC)TT. iR.

Mr. Sam Sparks

Grambling, Mounce, Sims,

Galatzan & Harris

P. 0. Drawer 1977

El Paso, Texas 79950

Dear Sam:

February 18, 1986

Enclosed are proposed changes to Rule 18a submitted by Bruce

A. Pauley and Rules 103 and 106 submitted by Judge Herb Marsh,

Jr. Please draft, in proper form for Committee consideration

appropriate Rules changes for submission to the Committee and

circulate them among your Standing Subcommittee members to secure

their comments.

I need your proposed Rules changes for the March 7 and 8

meeting.

As always, thank you for your keen attention to the business

of the Advisory CcL-nittee.

LHSIII:tk

Enclosures

cc: Honorable James P. Wallace,

Justice, Supreme Court of Texas



I

I
_February 12, 1986

Mr. Luther H. Soules, III, Chairman

Supreme Court Advisory Committee

Soules, Cliffe & Reed

800 Milam Building

San Antonio, TX 78205

Mr. Michael T. Gallagher, Chairman

Administration of Justice Committee

Fisher, Gallagher, Perrin & Lewis

2600 Two Houston Center

Houston, TX 77010

Re: Rule 13 and Rule 18a

Texas Rules of Civil Procedure

Dear Luke and Mike:

I am enclosing a letter from Bruce A. Pauley of Mesquite,

regarding the above rules.

May I suggest that these matters

Agenda.

be placed on our next

Sincerely,

es P. Wallace

stice

JPW: w

Enclosure

cc: Mr. Bruce A. Pauley

Lyon & Lyon

Town East Tower

18601 LBJ Fwy. - Suite 525

Mesquite, Texas 75150
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February 10, 1986

1.

2.

00900268



Page 2

Sincerely,



I
I
I

Mr. Luther H. Soules, III, Chairman

Supreme Court Advisory Committee

Soules, Cliffe & Reed

800 Milam Building

San Antonio, TX 78205

Mr. Michael T. Gallagher, Chairman

Administration of Justice Committee

Fisher, Gallagher, Perrin & Lewis

2600 Two Houston Center

Houston, TX 77010

PO Ht^\ 122a8 (_a1IToi.s'fallc\

February 10, 1986

Re: Rule 103 and Rule 106

Texas Rules of Civil Procedure

I Dear Luke and Mike:

I
I
I
I

I am enclosing a letter from Judge Herb Marsh, Jr., of

El Paso, regarding the above rules.

May I suggest that these matters be placed on our next

Agenda.

JPW : fw

Enclosure

cc: Honorable Herb Marsh, Jr.

Judge, 243rd District Court

City-County Building

El Paso, Texas 79901

Sincerely,

es P. Wallace

stice

I



February 5, 1986

Committee on Revision of Rules

of Civil Procedure

Supreme Court of Texas

P.O. Box 12248

Austin, Texas 78711

Gentlemen:

Please find enclosed a copy of proposed revision of

Rules 103 and 106 T.R.C.P.

Thank you for your consideration.

Yours very trulg,



December 30, 1985

Hon. Herb Marsh

243th District Court

City County Building

El Paso, Texas 79901

Enclosed, please find a proposed rule change that we res-

pectfully request that you consider, in accordance to Rule 3a of

the Texas Rules of Civil Procedure. Said Rule change parallels

the Federal Ru1es of Civil Procedure that offers saving to the

petitioners and accelerates the judicial process.

Being cognizant of the fact that the El Paso County Judges

are progressive leaders in the judiciary, we are requesting that

the enclosed rule change be adopted and forwarded to the Supreme

Court, in accordance with Rule 3a, for approval.

The approval of said rule wiAl benefit the community in

several ways.

First and foremost, it will enable the Sheriffs department

to save money by the assignment of more personnel to the solving

of serious crimes instead of being pre-occupied as process

servers. Additionally, the considerable operating cost will be

absorbed by the private sector instead of the public sector.

Furthermore, the time lapse between filing and return of service

will be shortened and El Paso County will join the rest of the

states in the union in allowing service of citation through

private enterprise. Therefore, the bold vision of the El Paso

judges cvi 11 benef i t the comrrlun i ty.

In closing, we thank you in advance for your prompt and

favorable consideration to this request.

I



All process may be served by the sheriff or any constable of

any county in which the party to be served is found or, TO A

PERSON SPECIALLY APPOINTED TO SERVE IT or, if by mail, either of

the county in -which the cas-e is a party to or interested in the

outcome of a suit shall serve any process therein. Service by

registered or certified mail and citation by publication may be

made by the clerk of the court in which the case is pending.

RULE 106 SERVICE OF CITATION:

(a) Unless the citation or an order of the court otherwise

directs the citation shall be- served by any officer authorized

by RULE 103 OR BY A PRIVATE PARTY OR A PROCESS SERVING COMPA.tiY BY

MOT I O,1 AND ORDER TO SERVE C I TAT I ON b y,

(1) delivering to the defendant, in person, a true

copy of the citation with the date of delivery endorsed thereon

with a copy of the pet'ition attached thereto, or

(2) mailing to the defendant by registered or

certified mail, with delivery restricted to addressee only,

return receipt requested, a true copy of the citation with a copy

of the petition attached thereto.

(b) Upon motion supported by affidavit stating the location

of the defendant's usual place of business or usual place of

abode or other place where the defendant can probably be found

and stating specifically the facts showing that service has been

attempted under either (a) (1) or (a) (2) at the location named

in such affidavit but has not been successful, the court may

authorize service

(1) by an officer or by any disinterested adult named

in the court's order by leaving a true copy of the citation with

a copy of the petition att,ached, with anyone over sixteen years

of age at the location specified in such affidavit, or

(2) in any other manner that the affidavit or other

evidence before the court shows will be reasonably effective to

give the defendant notice of the suit.



February 10, 1986

Mr. Luther H. Soules, III, Chairman

Supreme Court Advisory Committee

Soules, Cliffe & Reed

800 Milam Building

San Antonio, TX 78205

Mr. Michael T. Gallagher, Chairman

Administration of Justice Committee

Fisher, Gallagher, Perrin & Lewis

2600 Two Houston Center

Houston, TX 77010

Re: Rule 103 and Rule 106

Texas Rules of Civil Procedure

I
I
I
I
I
I
10

Dear Luke and Mike:

I am enclosing a letter from Judge Herb Marsh, Jr., of

El Paso, regarding the above rules.

May I suggest that these matters be placed

Agenda.

Judge, 243rd District Court

City-County Building

El Paso, Texas 79901

Sincerely,

on our next

n
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bcc: Evelyn Avent

19151 5a6-2178

Februarr 5, 1986

Comnittee on Revision of Rules

of Civil Procedure

Suvreme Court of Texas

P.O. Box 12248

Austin, Texas 78711

Gentlenen:

Please find enclosed a copy of proposed revisior_ of

Rules 103 and 106 T.R.C.P.

Thank you for your consideration.



I
I PROPOSED RI7LE CHANGE

RULE 103. OFFICER WHO MAY SERVE:

I
All process may be served by the sheriff or any constable of

, any county in which the party to be served is found or, TO A

PERSON SPECIALLY APPOINTED TO SERVE IT or, if by mail, either of
the county in -which the cas-e is a party to or interested in the

, outcome of a suit shall serve any process therein. Service by
registered or certified mail and citation by publication may be
made by the clerk of the court in which the case is pending.

RDLE 106 SERVICE OF CITATION:

(1) delivering to the defendant, in person, a true
copy of the citation with the date of delivery endorsed thereon

with a copy of the pet'ition attached thereto, or

(2) mailing to the defendant by registered or

certified mail, with delivery restricted to addressee only,

return receipt requested, a true copy of the citation with a copy

of the petition attached thereto. •

I (b) Upon motion supported by affidavit stating the location

of the defendant's usual place of business or usual place of

abode or other place where the defendant can probably be found

' and stating specifically the facts showing that service has been

attempted under either (a) (1) or (a) (2) at the location named

in such affidavit but has not been successful, the court may

I authorize service

(1) by an officer or by any disinterested adult named

in the court's' order by leaving a true copy of the citation with

' a copy of the petition attached, with anyone over sixteen years

of age at the location specified in such affidavit, or

, (2) in any other manner that the affidavit or other

evidence before the court shows will be reasonably effective to

give the defendant notice of the suit.

I



Hon. Herb Marsh

243th District Court

City County Building

El Paso, Texas 79901

Dear Judge Marsh:

Enclosed, please find a proposed rule changm that we res-

pectfully request that you consider, in accordance to Rule 3a of

the Texas Rules of Civil Procedure. Said Rule c±mnge parallels
the Federal Rules of Civil Procedure that offers saving to the

petitioners and accelerates the judicial process.

Being cognizant of the fact that the El Paso: County Judges

Court, in accordance with Rule 3a, for approval.

are progressive leaders in the judiciary, we are :-eques^ting that

the enclosed rule change be adopted and forwarded to the Supreme

First and foremost, it will enable the Sheriffs department

to save money by the assignment of more personnel to the solving

of serious crimes instead of being pre-occupied'as process
servers. Additionally, the considerable operating cost will be

absorbed by the private sector instead of the public sector.

Furthermore, the time lapse between filing and return of service

will be shortened and El Paso County will join the rest of the

states in the, union in allowing service of citation through

private enterprise. Therefore, the bold vision of the El Paso

judges Will benefit The community.

In closing, we 'thank you in advance for your prompt and

favorable eonsideration to this request.

Respectfully yours-;
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(a) Unless the citation or an order of the ccurt o:iervise

directs, the citation shall be served by any officer autnerized

by Rule 103 by

(1) delivering to the defendant, in person, a true coov of

the citation with date of delivery endorsed thereon with a

copy o'_ the petition attached thereto, or

(2) mailing to the defendant by registered or cer:i.°ied

mail, vith delivery restricted to addressee onlv, return

receipt requested, a true copy of the citation with a canv of

the petition attached thereto.

(b) Upon motion supported by affidavit stating the --ca:ion

of the defendant's usual place of business or usual - iace o:

abode or other place where the defendant can probablv :e 'ound

and stating specifically the facts showing that service has been

attempted under either (a)(1) or (a)(2) at the location ::amed in

such affi!avit but has not been successful, the court may

authorize service

1 RULE 106. SERVICE OF CITATION
2

3 (a) Unless the citation or an order of the court ..._rvise

4 directs, the citation shall be served by any officer .- - rson

5 authorized by Rule 103 by

6 (1) delivering to the defendant, in person, by a sher:ff or
7 constable referred to in Rule 103, a Crue cop} ` :n e

8 citation with the oate of delivery endorsed thereonvith a

9 copy of the petition attached thereto, or

10 (2) [mai}ie; to the derendant b• registered or cer-=r=ea

1 1 a<a?},- with de+iver. restrieted to addressee on1^- retarz

12
reeeipt reqaeetee; a tree eop7 of the eitaticz witi s ccpy ci

13
the petition attacnea thereto-1

(2) maiiin¢ a coov of the citition, with a coov ' the

14 petition attached thereto, (bv fir;t cli<s mai1. ' stace

15 prenaid) to the person to be servou. :aeetier with tv,covtes

16 of a notice and acknowlPdement cor.;ormtr.c suoscn:t:ailv to

17 the rorm hereinafter set out q nd a r turn rn•:elone. ^ostlce

18
preoatd and addressed to tne srndi•r. It no acwnowioo•_-ent o

19
service under this +ubdiviston or this Hulr is r^c^•:vro bv

20

21

RULE 106. SERVICE OF CITATION

etc. fiooa cause is shown :or not dotn,, so, the court ^.iv :irr the

I'Rl)1'I1SI:I1 Itl•LE 1n (+ c h`:TI\I'I:11 ON XI•:\T f.\C 1:
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(:) :)^: ai o::icer or any disinterested adult na-ea in the

court's or^-_r bv leavin3 a true co?y of the citation, :ich a

cop•^ z) ' _e petition attached, with anyone over sixteen years

of age a the location speci:ied in such aiiidavit, or

(:. :i anv other manner thac the aiLidavit or other

evi__.ce 'z e:ore the court shows will he reasona.:v ec:ective

to 3ive the defendant notice of the suit.

1 Da•:-- - -:scs o f ether cec!^ocs rsonzi servize the

2 De - .:c n :)e - son :: es - -. -oece 3 ^

3 1

4 a - a : n - e n o t : c e inc a : K a o W c z a e n : o r rec of

5 clta:: » an-, n eclion sha:: each ne execuced uncer oa: •

6 1

' substant:a:lv to the io11ow ine 'arn:

8

9

12
C. D. Det ndant) ( C01":TT TEXAS

13
TO: r).a^+e and address of nerson to be s2 rved)

14

15 "!ie ?nclosPd citation and Detition ire served nursuant

16 to ?uie tn e Texa; -6ules nt C1•:11 ?rDC^,aure

20

21 • u

Name



3

y

ŷ

1.

1 r e l a t i n n s h i o t o ^ a t er re srr^•e^ on

2 anoz,nr -ersor 3ne »• a r e a ' . : t -: or ec r

3 must ?ndica: uncer our siz

4 I f ^•ou c o n o t : o ^ o i e t e a n e ^ - -- t , - _ n c e -

5 v i t h i n t v e n v ( 2 0 ) a v s v o u l J ' 7 a - : , :^ n w ^

6

7

manner oermitted by law.

8 I f you d o c o n c i e t e a n d r e t u r n t h i s f o r m , . • o ; : ( the

9 partv on whose oenai: you are betnc ser•:ed^ -ust j^sv-?- tne

10 peti;ion as r?outred bv the orovtsi; o: the ci:a: :n.

11
you tail to do so, iu6^.^ont by de:aul: nav *-e t^;,en -z31 -_

12
you for the relief sou¢ht in the netic::,n.

13
This notice and 3c^noviedement of receiot of ;Atian

and vetitton will have been mailrc on t:n srrt a :e

18
Date of Si2nature91

20

21

etc.



dav of 19
3

4

5 ` o t 1 r t• ? u J 1 1: S t a: O t

8 ACK\OWLEDCNEST OF RECEIpT OF CITAT:O\ AND ?ETi'.I
9

10 1

11 43v

12

13

14
SienacurP

15

16 (R 'a tn - nt n ^-
17 autn r tt r c 1v,, s o

18 proco .s

19

20
Date Sl:naturp

21

etc.
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1^71
;

(b) Upon motion supported by affidavit stating the ..^
location of the defendant's usual place of business or usual.

place of abode or other place where thr d e f e n d a n t :an

probably be found and stating specificaliv t h e facts eiowi.n.g

that service has been attempted under either la)(1) or (a)(2)

successful, the court may authorize service

(1) by an officer or by any disintares;rd adul; named

in the court's order by leaving a true :,py of the cita-

tion, with a copy of the petition att3cnrd, w ith a n v o n e +

over sixteen years of age a t the locatl,n speci.'ied in

such affidavit, or

(2) in anv ocher manner that the aftidavit a r other

rvidence beforr tha court shdvs vtll ^r ro.j ;aoablv

effective to give the drfenti:rnt notice of suit.
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Mr. Sam Sparks

Grambling, Mounce, Sims,

El Paso, Texas 79950

Dear Sam:

January 14, 1986

Enclosed are proposed changes to Rules 103 and 106,

submitted by Mr. Guillermo Vega, Jr. and Honorable Menton Murray,

Jr. Please draft, in proper form for Committee consideration

appropriate Rules changes for submission to the Committee and

circulate them among your Standing Subcommittee members to secure

their coir,ments.

I need your proposed Rules changes by February 15, 1986, to

circulate to the entire Advisory Committee.

As always, thank you for your keen attention to the business

of the Advisory Co =ittee.

LHSIII:tk

Enclosures

CC: Honorable James P. Wallace,

Justice, Supreme Court of Texas
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I

Mr. Luther H. Soules, III, Chair:^an

Suore;ne Court Advisory Committee

Soules, Cliffe & Reed

800 Milam Building

San Antonio, TX 78205

January 9, 1986

Mr. Michael T. Gallac3her, Chairman

Ad-inistration of Justice Comr,littee

Fisher, Gallagher, Perrin & Lewis

2600 Two Houston Center

Re: Rule 103 and Rule 106

Dear Luke and Mike:

I am enclosing a letter from Guillermo Vega

of Brownsville, in regard to the above rules.

May I suggest that this matter be placed on our

next Agenda.

Sincerely,

2-Mes P. Wallace

stice

Attorney at Law *

P. 0. Box 1911

00000284



Suoreme Court of Texas

Sunrene Court Building

P.O. Box 12248

Austin, Texas 75711

RL•: Rule 103 and Rule 106

I would like to petition the Supreme Court to change Rule 103 and Rule 106

to read as follows:

Anyone who is of the age of 18 and over and competent to testifti-

and is not a party to the suit is allowed to serve civil process.

A private party or process serving company can be appoir.ted by a

'•iotion and Order to serve Civil Process within the state of Texas.

/

Re,
spectfulai;

. .

/.

^j
`C'uillermo Vega, Jr.

Attorney at Law



San Antonio, TX 78205

Houston, TX 77010

Re: Civil Process Servers

Dear Luke and Mike:

I am enclosina a letter from Judge Menton Murray,

of Brownsville, regarding civil process servers.

Jr. ,

May I suggest that this matter be placed on our

next Agenda.

Sincerely,

I

I

JPW: fw

Enclosure

cc: Honorable Menton Murray, Jr.

District Judge

357th District Court

974 E. Harrison

Brownsville, Tx 78520

iJ



December 3, 1985

Rules Committee

Supreme Court of Texas

Supreme Court Bulldizg

Austin, Texas 78711

RE: CIVIL PROCESS SERVERS

fl Dear Sirs:

t -out from recent Court of Appeals decisions relating to the validity of

^ service by Civil Process Servers. I am not here to quarrel with these
b ith tht i li i tihi n comp ance wey appear o e e ex sncs as trui ng rules. I

am suggesting that it is time to chance those rules.

r several vears we in Cameron County have gotten along nicely with

precess being served by private civil process servers. The attorneys,

to a c:eat extent, have used the private service rather than the

0 Sheriff's Office or the Constables for obvious market place reasoninc

that they have gotten better service privately than through the various

elected officials. I recognize that service of civil process is a

^ potential money maker for the county which could more than offset the

cost of providing the manpower to properly give such service.
Notwithstanding, public process serving has lagged substantially behind

1private process serving in this county for several years. I have my

suspicions as to the reasons for this but they are somewhat conjectural
on my part. Suffice it to say that we are not really set up in this

to adequately provide for all of the necessary service of pro-

on a basis nearly so prompt as that provided by civil process ser-cessIcounty
vers in the private sector. I do not see any reason why the various

factors that have contributed to this situation are going to change in

lithe
forseeabie future.

while I am not particularly tied to any specific rule change, I would

Aneral1y endorse any reasonable change which would allow private civil

trocess serving either with or without prior court approval. I do not

object to having to approve private service of process and I certainly

o not suggest that the public sector should be excluded from the ser-

Fice of process. I merely suggest that the option be available to the
c,i,u,,rt and the litigants to use either of the two.



I reccgnize that there must be some significant opposition to off':-
cially recoQnizir.g by rule a practice that has occurred throughout the

o state prior to the recent appellate decisions. I suspect that some

type of com_oromise could be reached that would accommodate all parties.

I know that the present state of the low ^ttuurres railure on -tne

art of the public process server prior to the use of a private process

I server is totally unacceptable since failure on the part of the public

p:ccess server takes too much time and seriously delays the prompt

trial of cases, particularly those involving short notice periods such

0 as teinporary restraining orders, temporary injunctions and show-cause

orders.

I hope that vou will give prompt attention to this serious matter.

I

I
I

cc:

ddie Gonzalez

II .

Yours very truly,

I



Galatzan & Harris

P. 0. Drawer 1977

El Paso, Texas 79950

Dear Sam:

SOLEDAD

February 10, 1986

Enclosed are proposed changes to Rules 103 and 106 submitted

by Mr. Edward S. Hubbard; proposed change to Rule 106 submitted

by Mr. Charles Griggs; proposed change to Rule 142 submitted by

Wendell Loomis; proposed changes to Rules 205, 206-1 and 207

submitted by Charles Matthews. Please draft, in proper form for

Committee consideration appropriate Rules changes for submission

to the Committee and circulate them among your Standing

Subcommittee members to secure their comments.

I need your proposed Rules changes by February 15, 1986, to

circulate to the entire Advisory Committee.

As always, thank you for your keen attention to the business

of the Advisory Committee.

Very truly yours,

LHSIII:tk

Enclosures

CC: Honorable James P. Wallace,

Justice, Supreme Court of Texas



951 •0730

Honorable James P. Wallace

Supreme Court of Texas

P.O. Box 12248

Capital Station

Austin, Texas 78711

-I-,-

TELEX 353953

RE: Texas Association of Civil Process Server's Petition for

Amending Rules 103 and 106 of the Texas Rules of Civil

Procedure Pursuant to the Supreme Court's Rule-Making

Authority Under §22.004 of the Texas Government Code

Dear Justice Wallace:

Enclosed please find for your review The Texas Association of

Civil Process Server's Petition for Amending Rules 103 and 106 of

the Texas Rules of Civil Procedure Pursuant to the Supreme Court's

Rule-Making Authority Under §22.004 of the Texas Government Code.

We have also forwarded a copy of this petition to the Admin-

istrative Justice Committee and the Supreme Court Advisory

Committee for its review.

After

you should

give me a

you

have

call.

have had the opportunity to review the petition, if

any questions-and/or comments, please feel free to

Very truly yours,

Edwar S. Hubba d

For the Firm

ESH:kah

Enclosure

File No. 5072.00

cc: Mr. Edward Pankau

Texas Association of Civil

Process Servers

cc: Mr. Michael T. Gallagher

Chairman, Administrative Justice

Committee

,cc: Mr. Luther H. Soules, III

Chairman, Supreme Court Advisory

Committee
00900290





.•#5072.00:CPH:kah:1/17/86:xk-15
.i

TO:

The Texas Supreme Court

The Administrative Justice Committee

AND

The Supreme Court Advisory Committee

Petition for Amending Rules 103 and 106

of the Texas Rules of Civil Procedure Pursuant

to the Supreme Court's Rule-Making Authority

Under §22.004 of the Texas Government Code

KENNEDY, BURLESON & HACKNEY

BY: EDWARD S. HUBBARD

TBA#10131700

1600 -F bur-A7TenZenf

Houston, Texas 77002

(713) 951-0730

Attorneys for The Texas

Association of Civil

Process Servers
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#5072.00:CPH:kah:1/17/86:#k-15

A4 .

PETITION FOR AMENDING RULES 103

AND 106 OF THE TEXAS RULES OF CIVIL PROCEDURE

TO THE HONORABLE CHIEF JUSTICE AND ASSOCIATE JUSTICES:

NOW COMES THE TEXAS ASSOCIATION OF CIVIL PROCESS SERVERS,

whose members are engaged in the business of private process

service within the State of Texas, and petition this Court to

amend Rules 103 and 106 of the Texas Rules of Civil Procedure, so

as to allow for the alternative of private service of process in

civil cases without first requiring such service to be attempted

through Sheriffs, Constables or court clerks. In support of such

petition, THE TEXAS ASSOCIATION OF CIVIL PROCESS SERVERS, provide

the following arguments:

I

I

I.

JUDICIAL AND SOCIAL

POLICY: THE NEED FOR CHANGE

I
I
I
I

There comes a time in the evolution and development of the

laws of every jurisdiction when changes should be made in even the

most enduring and traditional laws or policies. There are rules

and customs logically and rationally founded that eventually

become outdated or outweighed by practical considerations. Our

State's judicial system has arrived at such a time for change in

Rules 103 and 106 of the Texas Rules of Civil Procedure, which

regulate service of process in civil cases.

00000292
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Limited budgets and increased needs for law enforcement are

inherent in urban, and rapidly growing counties. The population

of Texas continues to grow at a rapid pace, and the state now con-

tains more than sixteen million inhabitants. [U.S. Dept. of

Commerce Bureau of Census Estimates of the Resident Population of

States, July 1, 1984 and 1985]. Constant growth has strained the

ability of limited county budgets to provide for essential public

services, while increasing the demands upon peace officers to pro-

vide adequate law enforcement to protect the public. More siani-

ficantly, the urbanization of Texas will be a lasting cause of

strained budgets and increased law enforcement requirements.

It is the mandatory duty of Sheriffs and Constables of Texas

to serve all writs and processes directed or delivered to them by

legal authority. TEX. REV. CIV. STAT. ANN. art. 6883 and 6885

(Vernon 1960). Sheriffs and Constables are required to attempt

service of process before others may be allowed to attempt such

service. TEX. REV. CIV. PROC. Rule 103, Rule 106. The limited

county budgets and increased public safety responsibilites cause

understaffed Sheriffs' and Constables' Departments. It has been

proven that Sheriffs' and Constables' Departments can become so

understaffed that they cannot meet all the needs of the public for

which they have responsibility. As a result, service of process

is not effected. See Garcia v. Gutierrez, 697 S.W.2d 758 (Tex.

app. - Corpus Christi 1985, no writ); Lawyers Civil Process v.

State Ex. Rel. Vines, 690 S.W.2d 939 (Tex. App. - Dallas 1985, no

writ). The courts in those cases give strong indications that



private process servers should be allowed to serve all process;

however, the courts hands were tied since the rule-making author-

ity on that matter rests with the Texas Supreme Court. Garcia v.

Gutierrez, 697 S.W.2d at 759.

Texas has placed a heavy burden on its taxpayers to try and

provide sufficient staff and equipment to accommodate the mounting

documents which must be served. Yet the majority of taxpayers

never need or use the judicial system, while there are others who

need and desire access to the Courts to prosecute claims and

requests. Some of that heavy burden can be and should be shifted

from the large taxpayer pool to the relatively small number of

persons and entities which seek access to the system. Free enter-

prise service of process shifts some of that burden. Although it

can be said that many or most Sheriffs' and Constables' Depart-

ments operate with zeal and determination, they will not be able

to equal the efficiencies inherent in a free enterprise endeavor

due to the burdensome budgeting processes and taxpayer limits.

See Garcia v. Gutierrez, 697 S.W.2d at 759.

The Federal Rules of Civil Procedure have for sometime

allowed private persons to serve process. (Fed. R. Civ. Proc. Rule

4) There are no substantive complaints regarding the Federal

system which allows such process. Due process is met, access to

the Courts is more efficient, and judicial economy has been

served. In the Garcia and Lawyers Civil Process cases the Courts

stated that the arguments of judicial economy and efficiency are

E



I
I
I
^

persuasive, and virtually declared that it would be in the best

interest of our judicial system to allow private process service

similar to that allowed under the Federal rules.

Moreover, an adoption of the practical efficiencies of the

private process service alternative need not jeopardize the fair-

ness and legitimacy sought to be maintained through the present

system. First, the alternative of public process service through

Sheriffs, Constables and court clerks (by certified mail) should

remain available for those litigants who could not afford the ser-

vices of private process servers, but who need access to the

system. See Boddie v. Conneticut, 401 U.S. 371, 97 S.Ct. 780

(1971). Second, in recent hearings before the Texas legislature,

representatives of the Texas Private Investigators Board

'^acknowledged that the Board could use its present facilities to

provide for licensing and regulation of the private process

service industry. (Hearing held on HB#613 before the House

Committee on Law Enforcement, May 1, 1985). By maintaining public

alternatives and state supervision, the state will benefit from

the efficient private alternative without abandoning its

responsibility to protect the public welfare.

We petition the Court for relief, because the common law is

not an avenue available for change in the rules of civil process

in this particular instance. The rules are statutory in nature.

It is felt by many that on some issues change in the common law is

the most effective or appropriate means in meeting the changing

00000295
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needs of the judicial system and desires of the people. That

method of change is left to our judicial branch. Because it is

statutory, the Texas Rules of Civil Procedure would seem to need

legislative enactment for the change. In Texas, however, this is

not true. The Texas legislature has seen fit to allow the well

respected Texas Supreme Court to establish the Rules of Civil

Procedure and make changes where needed. TEX. GOV. CODE §22,004.

Thus, the Rules of Civil Procedure are developed and overseen

jointly by the legislative and judicial branches.

The, legislature in several recent sessions reviewed the need

for a change in the rules of process serving. In 1983, the 68th

Session of the Texas Legislature passed changes allowing private

process servers to serve civil process issued by the Courts of

this state in the manner provided by law for service by Sheriffs

and Constables with few exceptions. That passage exhibited the

desire of the people of Texas through their elected representa-

tives to change the rules regarding service of process -in this

state. The change petitioned for herein would have been effective

that year, but for a Governor's veto. Now two of the three

branches of the Texas government have had a hand in the movement

of the state to change the rule. The legislature has approved it.

A Governor has not. Years ago the legislature understood and

continues to understand that the highest Court in the Texas judi-

cial system should have the best knowledge and understanding of

the Texas Rules of Civil Procedure, and it is the Texas Supreme

I
5
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Court that should make the change whose time has come.

II.

Legal Arguments and Authorities In

Support of Amendina_Rules

The inadequacies arising from the strict construction of

Rules 103 and 106 have become acute, and are affecting litigants'

ability to obtain effective access to this state's judicial system

for redress of grievances. Without a change in the method of

service of process the state may soon be faced with a system of

service of process which violates its own constitution, as well as

the guarantee of due process under the Fourteenth Amendment to the

United States Constitution.

Under Article 1, Section 13 of the Texas Constitution "[a]11

courts shall be open, and every person for an injury done him, in

his lands, goods, person or reputation, shall have remedy by due

course of law." In interpreting the requirements of Section 13,

the Texas Supreme Court has stated that "a statute or ordinance

that unreasonably abridges a justifiable right to obtain redress

for injuries caused by the wrongful acts of another amounts to a

denial of due process under Article 1, Section 13 and is there-

fore, void." Sax v. Votteler, 648 S.W.2d 661, 665 (Tex. 1983).

In applying this standard the Court stated that the litigants'

right to redress would be balanced against the legislative basis

for the regulation, considering both the general purpose of the



rule and the extent to which the litigants' right to redress is

affected. Sax v. Votteler, 648 S.W.2d at 665-666. Moreover,

since 1885, the U.S. Supreme Court has recognized that the Due

Process provisions of the Fifth and Fourteenth Amendments to the

United States Constitution guarantee a right of access for

litigants to the judicial process. Doe v. Schneider, 443 F.Supp.

780 (D. Kansas, 1978). The right of access is triggered when "the

judicial proceeding becomes the only effective means of resolving

the dispute at hand..." Boddie v. Conneticut, 401 U.S. 371, 377,

91 S. Ct. 780, 785 (1971). The right of access requires that

persons who are forced to settle their claims through the judicial

system shall be given a meaningful opportunity to be heard.

Boddie v. Conneticut, 91 S. Ct. at 785; See Dorsev v. Citv of New

York, 321 N.Y.S.2d 129, 130 (1971).

The "right to access" is-a right to effective access to judi-

cial recourse, as opposed to a right to a certain remedy. When

the availabilty or functioning of the judicial process is impaired

by acts of the State, so as to interfere with, or impede a liti-

gants' access to the judicial system for redress of his rights,

the State has deprived the Plaintiff of liberty or property

without due process of law. Doe v. Schneider, 443 F.Supp. at 787;

Boddie v. Conneticut, 91 S. Ct. at 791 (Brennan concurring); See

Pope and McConnico, Practicinq Law with a 1981 Texas Rules, 32

Baylor L. Rev. 457, 484 (1980). A cause of action whether

grounded in the common law or granted by statute, is a property

4
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I

I right protected by the guarantee of Due Process. Sax v.

I Votteler, 648 S.W.2d at 665. Courts, when applying the Due

Process guarantee to the right of access, have found that a

' refusal to allow an individual to be served with judicial process

I violates due process of law. ADmlication of Brux, 216 F.Supp. 956

(D. Haw. 1963); Doe v. Schneider 443 F.Supp. at 787.

In April, 1985, the Court of Appeals for the Fifth Supreme

Judicial District of Texas ruled that the mandatory language of

Rules 103 and 106 was binding, and that private civil process

servers could not serve citations without service having been

attempted by Sheriffs or Constables first. Lawvers Civil Process

v. State Ex. Rel Vines, 690 S.W.2d 939 (Tex. App.- Dallas 1985, no

writ.) Testimony received by the trial court in the Lawvers Civil

Process case, showed that there were as many as 25,000 unserved

papers over the past three years in Dallas County alone.l Both

the appellate court in the Lawyers Civil Process case and the

Corpus Christi Court of Appeals in Garcia v. Gutierrez, 697 S.W.2d

758 (Tex. App. - Corpus Christi 1985, no writ) found the practical

arguments of counsels representing the appellants, which cited the

' limited county budgets, understaffed Sheriffs' Departments and

inefficiencies inherent in the governmental system in support of

the more efficient private civil process alternative, to be

1 Appellant's brief in the Lawyers's Civil Process case

cited the following facts in support of its arguments

against the mandatory application of Rules 103 and 106:

8
ooOO0293



persuasive. Though noting the strength of the argument, the court

was forced to find that "unfortunately, however, no amount of

practical consideration or desire for judicial economy and

efficiency can transfer to this court the decision on matters

which have already been decided by statutory enactments of the

legislature and the rule-making authority of the Supreme Court."

footnote cont.-

"In a trial before the court, Plaintiff Keene, Constable

of Precinct 1, Dallas County, Texas, testified that he had a

backlog of civil papers for the last three or four years.

(S.F. 129). Defendant's Exhibit No. 5 is Keene's activity

report. The report for January, 1983 showed that there were

6,280 unserved papers. (S.F. 131). A paper which is paid for

but not served, is returned as served in Keene's report.

(S.F. 130). Keene's record showed that he served 4,729

papers in January 1983, but that figure included the papers

that Keene returned to the Clerk's office that were not

served. (S.F. 131, 132). Keene did not have a statistical

record with him that would show how many unserved papers he

had in his office at the time he testified. (S.F. 132).

"Plaintiff Jack Richardson, Constable of Precinct 2,

Dallas County, Texas, testified that the total number of

papers including criminal warrants that he had on hand

September 30, 1983 was 8,397. Richardson also reported as

served papers for which he had been paid-bIIt-which-he-^iad'

been unable to serve. His report that 3,472 papers were

served in the month of September, 1983 included such paid-for

papers which were not actually served. (S.F. 137, 137).

"Judge Dan Gibbs, Judge of the 303rd District Court tes-

tified that he frequently signed orders appointing private

process servers to serve citations out of his court. He had

been doing this for two or three years. Before he signs the

order he receives a sworn motion and a motion to appoint the

process server. These sworn motions set out as reasons for

the order: the backlog of unserved civil process and the

delays in serving the process. (S.F. 141-142)

I



Where the Courts lack the discretion to provide for quick and

efficient access to the judicial system, (regardless of the situa-

tion or the needs of litigants, the rules will inevitably lead to

I
impractical adn inequitable results, and will "endanger our entire

system of justice." Pope and McConnico, Practicina Law With the

1981 Texas Rules, 32 Baylor Law Review 457, 484 (1980).

The Court in the Garcia case correctly isolated the only

effective means for changing the current inequitable circumstances

footnote cont.-

"Judge Gibbs testified that when a temporary restraininc

order is involved in a petition filed in a family court, the

temporary restraining order lasts only ten days. In order

for the temporary restraining order to become a temporary

injunction it must be heard within ten days and notice must

be given to the responding parties in sufficient time to give

adeauate notices, to get prepared. Unless the papers are

served within time to give proper notice, the temporary

restraining order is either dissolved or has to be continued.

This will produce a backlog in cases involving temporary

restraining orders.

"The same situation exists with regard to contempt

motions.

"On Motions to Modify that have -to_-be--set-.-at-least

thirty days with sufficient time to answer and respond, if

service is not achieved within that length of time, those

motions have to be reset and therefore, build up the backlog

of cases down the line. (S.F. 143, 144).

"Judge Gibbs's experience is that in most cases the

docket of his court is assisted by private process servers

because it is faster and the service is better. In response

to the question, "Would the lack of private servers cause

delays of your docket?" he responded, "We are getting more

definite answers, and those people are notified at a proper

time by using them.

10



caused by the present rules. The problem will not be solved by

trying to coerce the Commissioner's Court to budget more funds for

service of process. Instead, noting the practical circumstances

that face Sheriffs and Constables in this state, the proper remedy

is for this Court, through its rule-making authority, to change

the rules to allow for the alternative of private service of pro-

cess. As cited above, the political and practical considerations

facing the legislature, Governor and Commissioner's Courts in

footnote cont.-

"Judge Linda Thomas, Judge of the 256th District Court,

testified that when she signed orders appointing private

process servers for citations, notices, and temporary

restraining orders she examines the motion requesting

appointment, the affidavit supporting the request for the

appointment for its sufficiency as a basis for signing the

order before she.signs the order. (S.F. 161, 162).

"Her experience found a necessity for appointing private

process servers because in the 265th District Court, which is

a family court, the Court is frequently trying to prevent

something from occurring, such as children being taken out-

side the jurisdiction, or trying to keep money in bank

accounts, and private process servers give an additional

option for getting service and getting people under orders

until there is a Court hearing. (S.F.-162,-163:)=

"In many of her cases she is dealing with the threat of

money, and children and there is a need for immediate

service. With the use of private process servers the courts

have not had to reset their dockets nearly as much as they

did in the past. (S.F. 162)

"Sergeant Stanley Bolin testified as a representative of

Sheriff Don Byrd in response to a subpoena issued on Don

Byrd. Bolin produced a memorandum dated October 5, 1983,

introduced as Defendant's Exhibit #30, summarizing the

numbers of papers received, executed, and returned executed

for the years 1979 through 1983. (S.F. 148, 149).

I
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ing authority to devise rules which will guarantee to all liti-

gants an equal right of access to the judicial process while

footnote cont.-

"Defendant's Exhibit #30 shows that for the years

tabulated, the sheriff's office received 74,217 paoers,

executing 55,898 papers, and returned unexecuted 18,305

papers. The total papers on hand as of 10/1/83 was 1,005.

"Bolin testified that the nubmer of papers coming into

the Sheriff's Department dropped off after 1981. (S.F. 150).

Basically, the sheriff's office does not serve civil process,

writs of garnishment, habeas corpus, injunctions, criminal

subpoenas, duces tecum, summons, citations, notices,

citations by public indication or posting, or probate papers.

(S.F. 156).

"When citations are sent to the sheriff's office they

are routed to Constable Forrest Keene's office. (S.F. 156,

157). If there is a criminal case witness outside of

Precinct 1, the subpoena is sent to the proper constable even

if the request to the sheriff is to get the witness for the

criminal trial the next day. (S.F. 157, 158).

"Bolin testified that the Sheriff's office_ cioes_--not

serve civil papers because there is an order not to serve

civil process except for certain types which have addresses

in Precinct Number 1. The reason for this is there is not

enough staff in the Sheriff's Department to do it because the

sheriff's budget does not allow him to hire sufficient

staff. (S.F.170)

footnote end.

00000303
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protecting the state's interest in avoiding frivolous claims and

lawsuits. As the U.S. Supreme Court noted in Boddie v.

Conneticut:

I
I
I
I
I

"American society... bottoms its systematic defini-

tion of individual rights and duties, as well as

its machinery for dispute settlement, not on custom

or the will of strategically placed individuals,

but on the common-law model. It is to courts or

other quasi-judicial official bodies, that we ulti-

mately look for the implementation of a regularized

orderly process of dispute settlement... Without

this guarantee that one. may not be deprived of his

rights, neither liberty nor property, without due

process of law, the State's monolopy over tech-

niques for binding conflict resolution could hardly

be said to be acceptable under our scheme of

things." 401 U.S. at 375-376.

.,

lb
I
I
I
I
I

Today there exists a barrier to the effective access of liti-

gants to the judicial system, due to the failure, of Sheriffs and

Constables to serve process.Ultimately, it is for the courts to

uphold the rights guaranteed to citizens through their constitu-

tions. This responsibility can be carried out through the court's

case or controversy jurisdiction, or when applicable, through its

rule-making authority. The problems inherent with the strict con-

struction of Rules 103 and 106 threaten the legitimacy of the

judicial system. Therefore, we ask that this court review the

present rules of civil procedure applicable to service of process

and amend them in order to guarantee effectively an equal right of

access to all litigants to the judicial process.

00000304
13
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PRAYER

WHEREFORE, Petitioner, THE TEXAS ASSOCIATION OF CIVIL PROCESS

SERVERS, request that this Court, through its rule-making author-

ity, amend Rules 103 and 106 of the Texas Rules of Civil Procedure

to provide for the alternative of private service of process of

all citations, writs and other forms of process in civil cases at

the initiation of legal proceedings, and for such other and

further relief to which the petitioner may show itself justly

entitled.

Respectfully submitted,

TBA*10131700

1600 Four Allen Center

Houston, Texas 77002

(713) 951-0730

ATTORNEY FOR PETITIONER

TEXAS ASSOCIATION OF CIVIL

PROCESS SERVERS

U

I
io
^
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Mr. Sam Sparks

Grambling, Mounce, Sims,

El Paso, Texas 79950

Dear Sam:

February 10, 1986

Enclosed are proposed changes to Rules 103 and 106 submitted

by Mr. Edward S. Hubbard; proposed change to Rule 106 submitted

by Mr. Charles Griggs; proposed change to Rule 142 submitted by

Wendell Loomis; proposed changes to Rules 205, 206-1 and 207

submitted by Charles Matthews. Please draft, in prcper form for

Committee consideration appropriate Rules changes for submission

to the Committee and circulate them among your Standing

Subco.:.mittee members to secure their comments.

I need your proposed Rules changes by February 15, 1986, to

circulate to the entire Advisory Committee.

As always, thank you for your keen attention to the business

of the Advisory Committee.

LHSIII:tk

Enclosures

cc: Honorable James P. Wallace,

Justice, Supreme Court of Texas

00000306
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C.E.Jo%-E4

.

LA^YERS

LD -P

January 29, 1986

Mr. Mike Gallagher

Attorr.zy at Law

7th Floor, Allied Bank Plaza

1000 Louisiana

Houston, Texas 77002

At the last meeting of the Administration of Justice Comnittee,

you designated Judge Cornyn, Phillip Johnson, and me to a sub-

committee for the purpose of considering service of citation by

mail. You will recall that the wording of the present Rule 106

permits service by certified mail, return receipt requested,

addressee only. The postal service no longer accepts "addressee

only" mail but provides a service known as "restricted delivery."

Under the restricted delivery method, the certified mail may be

delivered to the addressee or to some person designated by the

addressee.

A majority of the subcommittee feels that the restricted delivery

now available may not satisfy the requirements of proper notice

under due process. At the same time, it is the feeling of the

subcommittee that service by mail is a useful tool and ought to

be retained if it is possible to do so.

There is submitted with this letter a proposed revision of Rules

103, 106 and 107, which would provide a service very similar to

that provided by Rule 4 of the Federal Rules of Civil Procedure.

Consideration of this change is recommended.

Because of the short period of time between the last meeting and

the next meeting on February 8th, it is doubtful that a proper

agenda setting can be obtained. However, I am sending a copy of

this letter and the proposed changes to Evelyn Avent (or her

successor) with the hope that it can at least be included in the

packet for February 8.

In addition to addressing the due process problem, this method of

securing service by mail may meet one of the problems addressed

by Mr. Donald 0. Baker of Huntsville in his original letter to



Justice Wallace when he suggested that clerks were sometimes

reluctant to utilize the service by certified mail that was

for.merlv availab.le. It is the feeline of this aubcommittPP thar

the suggested amendment may simplify the entire proceas.

CRG:b1

cc: The Honorable James Wallace

Associate Justice, Supreme Court of Texas

P. 0. Box 12248

Austin, Texas 78711

Ms. Evelyn Avent

State Bar of Texas

P. 0. Box 12487

Austin, Texas 78711

The Honorable John Cornyn

37th District Court

Bexar County Courthouse

San Antonio, Texas 78205

Mr. Phillip Johnson

Attorney at Law

10th Floor, First National Bank Building

Lubbock, Texas 79408

Mr. Donald 0. Baker

Attorney at Law

1024 Tenth Street

Huntsville, Texas 77340
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Mr. Sam Sparks

Grambling, Mounce, Sims,

Galatzan & Harris

P. 0. Drawer 1977

El Paso, Texas 79950

Dear Sam:

Enclosed are proposed changes to Rule 18a submitted by Bruce

A. Pauley and Rules 103 and 106 submitted by Judge Herb Mars^,

Jr. Please draft, in proper form for Committee consideration

appropriate Rules changes for submission to the Committee and

circulate them among your Standing Subcommittee members to secure

their comments.

I need your proposed Rules changes for the March 7 and 8

meeting.

As always, thank you for your keen attention to the business

of the Advisory Committee.

LHSIII:tk

Enclosures

Very truly yours,

cc: Honorable James P. Wallace,

Justice, Supreme Court of Texas
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.February 12, 1986

Mr. Luther H. Soules, III, Chairman

Supreme Court Advisory Committee

Soules, Cliffe & Reed

800 Milam Building

San Antonio, TX 78205

Mr. Michael T. Gallagher, Chairman

Administration of Justice Committee

Fisher, Gallagher, Perrin & Lewis

2600 Two Houston Center

Houston, TX 77010

Re: Rule 13 and Rule 18a

Texas Rules of Civil Procedure

Dear Luke and Mike:

I am enclosing a letter from Bruce A. Pauley of Mesquite,

regarding the above rules.

May I suggest that these matters be placed

Agenda.

Sincerely,

on our next

es P. Wallace

stice

JPW:fw

Enclosure

cc: Mr. Bruce A. Pauley

Lyon & Lyon

Town East Tower

18601 LBJ Fwy. - Suite 525

Mesquite, Texas 75150
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February 10, 1986

1.

2.
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Februarv 10, 1986

Mr. Luther H. Soules, III, Chairman

Supreme Court Advisory Committee

Soules, Cliffe & Reed

800 Milam Building

San Antonio, TX 78205

Mr. Michael T. Gallagher, Chairman

Administration of Justice Committee

Fisher, Gallagher, Perrin & Lewis

2600 Two Houston Center

Houston, TX 77010

Re: Rule 103 and Rule 10G

Texas Rules of Civil Procedure

Dear Luke and Mike:

I am enclosing a letter from Judge Herb Marsh, Jr., of

El Paso, regarding the above rules.

May I suggest that these matters be placed on our next

Agenda.

Sincerely,

JPW:fw

Enclosure

cc: Honorable Herb Marsh, Jr.

Judge, 243rd District Court

City-County Building

El Paso, Texas 79901 00000316



February 5, 1986

Committee on Revision of Rules

of Civil Procedure

Suprerre Court of Texas

P.O. Box 12248

Austin, Texas 78711

Gentlemen:

Please find er.closed a copy of proposed revision of

Rules 103 and 106 T.R.C.P.

Thank you for your consideration.

Yours yery truly,



December 30, 1985

Hon. He r b tiIa r s h

243th District Court

City County Building

El Paso, Texas 79901

Enclosed, please find a proposed rule change that we res-

pectfully request that you consider, in accordance to Rule 3a of

the Texas Rules of Civil Procedure. Said Rule change parallels

the Federal Rules of Civil Procedure that offers saving to the

petitioners and accelerates the judicial process.

Being cognizant of the fact that the El Paso County Judges

are ro ressive leaders in the judiciary we are requesting thatp g 9
the enclosed rule change be adopted and forwarded to the Supreme

Court, in accordance with Rule 3a, for approval.

The approval of said rule will benefit the community in

several ways.

First and foremost, it will enable the Sheriffs department

to save money by the assignment of more personnel to the solving

of serious crimes instead of being pre-occupied as process

servers. Additionally, the considerable operating cost will be

absorbed by the private sector instead of the public sector.

Furthermore, the time lapse between filing and return of service

will be shortened and El Paso County will join the rest of the

states in the union in allowing service of citation through

private enterprise. Therefore, the bold vision of the El Paso

judges will benefit the community.

In closing, we thank you in advance for your prompt and

favorable consideration to this request.



All process may be served by the sheriff or any constable of

any county in which the party to be served is found or, TO A

PE?:SON SPECIALLY APPOINTED TO SERVE IT or, if by mail, either of

the county in -which the case is a party to or interested in the

outcome of a suit shall serve any process therein. Service by

registered or certified mail and citation by publication may be

made by the clerk of the court in which the case is pending.

RIILE 106 SERVICE OF CITATION:

(a) Unless the citation or an order of the court otherwise

directs the citation shall be- served by any officer authorized

by RULE 103 OR BY A PRIVATE PARTY OR A PROCESS SERVING CO.IIP.A.tiY BY

",.OT I Oti' AND ORDER TO SERVE C I TAT I ON b y

(1) delivering to the defendant, in person, a true

co^y of the citation with the date of delivery endorsed thereon

with a copy of the pet'ition attached thereto, or

(2) mailing to the defendant by registered or

-tified mail, with delivery restricted to addressee only,

.-turn receipt requested, a true copy of the citation with a copy

of the petition attached thereto.

(b) Upon motion supported by affidavit stating the location

of the defendant's usual place of business or usual place of

abode or other place where the defendant can probably be found

and stating specifically the facts showing that service has been

attempted under either (a) (1) or (a) (2) at the location named

in such affidavit but has not been successful, the court may

authorize service

(1) by an officer or by any disinterested adult named

in the court's order by leaving a true copy of the citation with

a copy of the petition attached, witkt anyone over sixteen years

of age at the location specified in such affidavit, or

(2) in any other manner that the affidavit or other

evic:ence before the court shows will be reasonably effective to

give the defendant notice of the suit.

OOJ00319



RULE 107 - RETURN OF CITATION

I
I
I
I
I
I
I
I

The return of the officer executing the citation sha:i be

endorsed on or attached to the same; it shall state when the

citation was served and the manner of service and be sicne-_^ by

the officer officially. When the citation was served by

registered or certified mail as authorized by Rule 106, the

return by the officer must also contain the return receipt with

the addressee's signature. When the officer has not served the

citation the return shall show the diligence used by the officer

to execute the sa:e and the cals -L' of f 2.^ _ure to

where the defendar.t is to be found, if he can ascertain.

Where citation is executed by an alternative :^ethod as

authorized by Rule 106, proof of service shall be :nade in the

manner [ordered by the court.] provided above or in any such

manner as may be 0rdered by the court.

No default judgment shall be granted in any cause un^_i1 the

citation with proof of service as provided by this rule, or as

ordered by the court in the event citation is eYecuted unter

Rule 106, shall have been on file with the clerk of the court

for ten days, exclusive of the day of filing and the day of

judgment.

COP4MENT: Attorney Jeffrey Jones recommends this proposal

to provide for returns on citations where service is by a

disinterested adult pursuant to his recommended rule change in

Rule 106.

00000320
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March 11, 1986

Houston, TX 77010

Mr. Luther H. Soules, III, Chairman

Supreme Court Advisory Committee

Soules, Cliffe & Reed

800 Milam Building

San Antonio, TX 78205

Dear Mike and Luke:

00000323



March 10, 1986

The Honorable John Cornyn

37th District Court

Bexar County Courthouse

San Antonio, Texas 78205

Hr. Phillip Johnson

Attorney at Law

10th Floor, First National Bank Building

Lubbock, Texas 79408

Gentlemen:

At the last meeting of the Committee on Administration of

Justice, the full Committee apparently approved the suggested

revision of the rule permitting service by mail. The Committee

further indicated that the matter should be voted on at the next

regular meeting, which will be early in April.

To each of you, I enclose a suggested revision of Rules 99, 103,

106 and 107. I have called to Bar Headquarters to secure the

bf f i i h h i imnecessary orm or su tt ng t ese c anges to Comm ttee act on

but with Evelyn gone, no one seemed to know what I was talking

I
I
I

about. in any case, I submit the proposed rule changes to you

for your comments and suggestions. I will try to have the

proposed changes in proper form at an early date so, if you think

there should be any changes, please let me hear from you as soon

as possible.

I CRG:bl

Enclosure

WTh H llbl J.e a aceonora amescc. e

Associate Justice, Supreme Court of Texas

P. 0. Box 12248

Austin, Texas 78711

;
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RULE 107

[No default judgment shall be granted in any cause until

the citation with proof of service as provided by this rule, or

as ordered by the court in the event citation is executed under

Rule 106, shall have been on file with the clerk of the court

ten days, exclusive of the day of filing and the day of

judgment.]

COMMENT: Representative Patricia Hill cuestioned the

reason for the ten day requirement. Deletion of this portion of

the rule will enable default judgments to be taken after the

period for answer expires, regardless of the number of days the

proo_f of service was on file with the clerk of the court.
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ROBERT E.ETLI%CER

PETER F G1ZD.1

RCBERT D REED

SUSAN D- REED

R.-I'.D I RihLi%

April 14,1986

Mr. Sam Sparks

Grambling, Mounce, Sims,

Galatzan & Harris

P.O. Drawer 1977

El Paso, Texas 79950

Dear Sam:

TELEPHJ'•E

- (512 221-91-4

Enclosed are proposed changes to Rules 99, 106, 107, 145, and

215. Please draft, in proper form for Committee consideration,

appropriate Rule changes for submission to the Committee and

circulate them among your Standing Subcommittee members to secure

their comments.

As always, thank you for your keen attention to the business of

the Advisory Committee.

Very truly yours,

/

I

LHSIII/tat

encl/as
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ACKNOWLEDGMENT OF RECEIPT OF CITATION AND PETITION

I received a copy of the citation and of the

petition in the above caotioned matter on the day

of , 19

Sienature

(Relationship to entit•: or

a u t h o r i t v to receive service of

process.

Date of Signature

SWORN TO BEFORE ME by the said (Signing Dartv) on

this dav of , 19

Notarv_ Public, State of

( )

Hv co==ission exnires:

(b) Upon motion supported by affidavit stating the location

of the defendant's usual place of business or usual

place of abode or other place where the defendant can

probably be found and stating specifically the facts

ehoving that service has been attempted under either

(a)(1) or (a)(2) at the location named in such affidavit

but has not been successful, the court may authorize

service

(1) by an officer or by any disinterested adult na=ed in

the court's order by leaving a true copy of the

citation, with a copy of the petition attached, with

anyone over sixteen years of age at the location

specified in such affidavit, or

(2) in any other manner that the affidavit or other

evidence before the court shows will be reasonably

effective to give the defendant notice of the suit.

RULE 107. RETURN OF CITATION.

The return of the officer executing a citation served

under Rule 106(a)(1) shall be endorsed on or attached to the

same; it shall state when the citation was served and the manner

of service and be signed by the officer officially. When the

officer has not served the citation, the return shall show the

diligence used by the officer to execute the same and the cause

of failure to execute it, and where the defendant is to be found,

if he can ascertain. [ W h e n the eitation was served by

reyistered or eertif=ed maii as eethorized by, Ra}e i:66; the

retern by, the officer most also eontain the retnrn reeeipt with

the addreaseels siEnatnre-l When the citation was served by

mail as authorized in Rule 106(a)(2), the person who has secured

such service s h a 1 1 return to the clerk of the court in which the

case is aendinx, the sworn notice and acknovledgment of receipt

of the citation and petition. Such returned receipt shall be

attached to the original citation issued by the clerk and the

return of such citation shall be co=oleted by the clerk of the

c o u r c in which the case is oendin¢ in a canner to correctlv

reflect completion of service by mail.
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Where citation is executed by an alternative method as

authorized by Rule 106(b), proof of service shall be made in the

manner ordered by the court.

No default judgment shall be granted in any cause until

the citation with proof of service as provided by this rule, or

ordered by the court in the event citation is executed under Rule

106(b), shall have been on file with the clerk of the court ten

days, exclusive of the day of filing and the day of judgment.

BRIEF STATEMENT OF REASONS FOR REOUESTED C}iANCES

AND

ADVANTAGES TO BE SERVED BY PROPOSED NEW RULES:

®

The proposed Rule changes arise from the fact that the

provisions of Rule 106(a)(2) are no longer available for use.

That Rule provides that service of citation may be accomplished

by:

"(2) Hailing to the defendant by registered or

certified mail, vith deliverv restricted to

addressee only, return receipt requested, a true

copy of the citation with a copy of the petition

attached thereto." (Emphasis added)

At the time that portion of Rule 106 was adopted, the United

States Postal Service provided an "Addressee Only" service but

that particular service is no longer available through the postal

service. The closest approximationof such a service is now

known as "Restricted Delivery" and assures delivery only to the

addressee or to some agent of the addressee w ho has been

authorized in writing to receive the mail of the addressee. It

is the feeling of the Subcommittee that this Restricted Delivery

may not fulfill the requirements of due process insofar as notice

is concerned.

The Subcommittee feels that service by mail is a useful device

and ought to be preserved if it is possible to do so. The

proposed Rule changes conform closely to a method of service

available under Rule 4 of the Federal Rules of Civil Procedure.

The particular parts of Rule 4 that areadapted to the proposed

changes to the Texas Rules of Civil Procedure are:

RULE 4. Process.

(c) SERVICE.

(C) A summons and complaint may be served upon a

defendant of any class referred to in Paragraph

(1) or (3) of Subdivision (d) of this Rule -

(ii) By mailing a copy of the summons and of the

complaint (by First Class Mail, postage prepaid)

to the person to be served, together with two

copies of a notice and acknovledgment conforming

substantially to Form 18-A and a return envelope,

postage prepaid, addressed to the sender. If no

acknovledgment of service under this subdivision

of this Rule is received bythe sender within

tventy (20) days after the date of mailing,

service of such summons and complaint shall be

maid under subparagraph (A) or (B) of this

paragraph in the manner prescribed by subdivision

(d)(1) or (d)(3).

h"J



( D ) Unless good cause is shown for not doing so,

the Court shall order the payment of the costs of

personal service by the person served if such

person does not complete and return within twenty

(20) days after mailing, the notice and acknowl-

edgment of receipt of summons.

( E ) The notice and acknowledgment of receipt of

summons and complaint shall be executed under

oath or affirmation.

While the proposed service by mail will not be used in a majority

of situations, it is felt that it will be useful under a number

of circumstances and that the return of the acknowledgment of

receipt of service will constitute a compliance with the due

process requirement of notice.



RULE 107. RETURN OF C:'ATIO.':

The return of the officer executing the citation snall be

endorsed on or attached to the same; it shall state vhen the

citation was served and the manner of service and must be signed

by the officer officially. blhen the citation vas ser•:ed by

registered or certified mail as authorized by Ru1e 06, the

return by the officer must also contain the return recei=: with

the a d d r e s s e e ' s signature. t:hen the o:ficer has not ser•:ed the

citation, the return shall show the diligence used by c h e z.ficer

to execu:e tae same and the cause of :ailure to execute and

where the dezend'ant is to be found, if he can ascertain.

Where cttation is executed b,v an alternative m e:^od as

authorized by Rule 106, proo: o: service sha11 be eade ... tne

manner oraered by the court.

No defauit judgment shall be granted in any cause tIn e

citation -=it:^. proof of servlce as provided by th is ruie, cr a s

ordered bv :he court in the event citation is executed uncer dule

105, sha:l ^ave been on fi.1e vi:h the clerk of the cc:r: cer•,

days, exc:-isive of the day of filing and the day of jsdgmen:.

1
2

3 The retc:rn of the officer executing a citatton servPe ;.-der

4 Rule 105( a)(1) shall be endorsed on or attached to the aare; it

5 sha11 scate vhen the citation vas served and the manr,er of

6 service and be signed by the officer officially. Gien the

officer has not served the citation, the return shall shov the

7
diligence used by the officer to e x e c u c e the same and the cause

8 of failure to execute it, and where the defendant is to be :ound,

9 if he can ascertain. [when t h e eitation wae aer-t3 by

10 regietertd or :ertiried mai} aa anttiorited br Raie iec- The

11 retarn b. t:ie o==ieer nosr a}2o contain the recorn rece-pt with

12
the addrezeeele signatare.-I When the citation was served by

13
mail as authorized in Rule 106(a)(2), the oerson who has secured

such ser•ftce sr:all return to the clerk or the court in which the

14 cause is oendi^e, the sworn notice and acknovled.^ment of receiot

15 of the aon a n d oecition. Snch retnrneA raceiot shal1 be

16 attached co e oricinal c:t,itton issued by the clerk and : he

17 return ot sjca c i t a cron shnll ba comnleted bv :ae cl.•r^ , th2

18
eourc in vnici the case is nrnaine in a manner to corre'ctlv

reflect comoletinn of service by mail.19

'^; here citation is execute d 'uv ,in aLternative method as

20 authorized by Rule 106(b), proof of service shall be made in the

21 manner ordered by the court.

etc.



1.

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

etc.

No default judgment shall be granted in any cause c..._i1 the

citation with proo: of service as provided by his . ie, o -

ordered by the court in the event citation is executed un::zr Rule

106(b), shall have been on file with the c:erk of the court ten

days, exclusive of the day of filing and the day of judgment.



ADYA`;TAGES TO B°_ SERLEJ S° PROPOSED NEW RCL°S

The proposed Rule changes arise from tne fact ...^_ the

provisions of Rule 106(a)(2) are no longer available for use.

That Rule provides that service of cication may be accomplisied

by:

"(2) >lailing to the defendant by registered or

certified mail, vith deliverv rest :cted co

addressee oniv, return receipt requested, a true

copy of the citation with a copy of the petition

attached thereto." (Emphasis added)

At the time that portion of Rule 106 was adopted, the i:nited

States Postal Service provided an "Addressee Only" service ^ u t

that particular service is no longer available t!trouth the :ostal

service. The closest approxination of such a service is nov

known as "Restricced Deliverv" and assures ..eliver•: onlv _o the

addressee or to some agent oi the a a d r e s s e e vno ;as ^een

authorized in vricing co receive the mai1 of the acdress__.

is the feelin¢ of the Subcommittee that tiis Restri._ed Ce:iver:•

may not fulfill the requirements o: due process insofar as no tice

is concerned.

The Subconnittee.feels that service by mail is a useful device

and ought to be preserved if it is possible to do so. -4e

proposed Ru1e caanges con_'orm cioselv to a^echod o' ser:ice

available under Rule J of the Fzderal nuies of Civil Procecure.

The particular parts of Rule + th at areadapted to the prooosed

changes to the Texas Rules of Civil Procedure are:

RULE 4. Process.

(C) A summons and complain t mav be served upon a

defendant of any class referred to in Paragraph

(1) or (3) of Subdivision (d) of this Ruie -

(ii) By mailing a copy of the summons and cif the

complaint (by First Class Mail, post3ge prea3id)

to the person to be served, together vith tvo

copies of a notice and acknovledgment conforming

substantially to Form 18-A and .3 return envelope,

postage prepaid, addressed to th e sender. If no

acknovledgment of service under thts subdivision

of this Rul.e is received by the sender vithin

t v e n c v ( 2 0 ) d a v s a f t e r t h e d a t e o f -3 ailin S,

service of such summons and complaint shall be

maid und -^r subparagraph (A) or (B) of this

paragraph in the manner prescribed by iub,iivision

(d)(1) or (d)(3).

( D ) Unless good cause is shnvn for not doinz so,

the Court shall order the paymrnt of the costs of

personal servicr. bv tiie per,on ,ervrd if ,uch

person does not complecr and r.!turn vttnin tvrnt•1

(20) d a v s after inailin4 , the uotica .t.i.1 3c;novl-

edgment of receipt of summons.

( E ) P'te ootice and acknovl.•Jcment of rec,•ioc oi

summons and complaint :h.ill h.• ±xe;utr.d un drr

oath or a:ttrmatlon.

00000330
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While the proposed service by aiail will not be used in a r.a,oritv

of situations, it is felt that it wi11 be useful under a nuaoer

of circumstances and that the return o: the ackr.ovled;--^n: o:

receipt of service will constitute a compliance vit': _.._ due

process requirement of notice.

P. 0. Box 488

Sweetwater, Texas 79556

Date: >larch 13, 1986
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STATE REPRESEHTATNE

DtSTRICT 102

August 12, 1985

Mr. Luther H. Soules, III

Attorney at Law

800 Milam Building

San Antonio, Texas 78205

Mr. Michael T. Gallagher

Attorney at Law

70th Floor

Allied Bank Plaza

Houston, Texas 77002

RE: Proposed changes in Texas Rules of Civil Procedure

I ran into Justice Mack Wallace at the State Bar of Texas

Convention. Knowing he was the justice responsible for

recommending rule changes to the Texas Supreme Court, I

ventured to suggest a few changes to our state rules.

Justice Wallace suggested I contact the two of you. I would

like to make several suggestions for possible consideration:

1. Provide for motions to dismiss. As you well

know, there is no procedure possible in state court

comparable to a Rule 12(b) (6) motion in federal court. It

is ponderous at best to dispose of a frivolous claim in

state court. I am seeing lawyers in state court filing

motions to dismiss on occasion, though unauthorized by the

rules. I think a rule enabling the filing of a motion for

failure to state a claim upon which relief can be granted

would be a boon to lawyers, litigants and judges.

2. Permittina attorneys to prenare certain

pleadings. In federal court, attorneys are required to

prepare their own citations, executions, and abstracts of

judgment, in addition to taxing their own costs. I

carried legislation enabling attorneys to do this last

session which passed the House but got bogged down in the

Senate during the last weeks,. due mostly to the fact that

county clerks feared that enabling attorneys to prepare

these simple documents would cut down on their revenues.

My legislation was permissive, and a copy of it is

enclosed for your perusal. On consideration, it seems



Mr. Luther H. Soules, III

Mr. Michael T. Gallagher

August 12,-1985

Page 2

just as logical for a change like this to be adopted in

the rules as through the legislature. Justice Wallace

said this change had been suggested on several occassions.

I do not think I need to belabor the reasons for

suggesting this change to the two of you but will be happy

to provide testimony in favor of the change if you think

this is advisable.

3. Adontion of federal rules. I know this

suggestion may be considered heresy by some, but I would

timidly submit that the 822 rules which govern our state

practice act as tar babies to which even the most

competent lawyers occasionally become affixed. Because

the rules are so many and so complicated, the courts do

not consistently enforce them. I know many lawyers would

oppose the adoption of federal rules, but I am being

surprised by how many state court lawyers appear to be

frustrated by the number of state court rules. (When I

suggested this to Justice Wallace, he said no one had

suggested it to him. It has now been suggested by

someone.) I will attempt to do some formal or informal

polling among lawyers in Dallas to see what the concensus

might be on this issue and would appreciate your input.

3^ Service of process by private process servers.

As you know, the rules require that service be attempted

by a sheriff or constable before service by a private

process server may be had. These rules are to some extent

ignored since the service problems in some metropolitan

areas are becoming extreme. Legislation was introduced

during the last two sessions to permit private process

servers the same rights to serve basic court documents.as

law enforcement officials. In 1983 the bill passed but

was vetoed by the Governor due to opposition on the part

of the constables' association.

4. Ten-dav Aeriod citation must be on file. As you

know, Rule 107 provides in part that no default judgment

shall be granted until the citation has been on file with

the clerk ten days, exclusive of the day of filing and the

day of judgment. I have often been perplexed about the

reason for this rule, especially since the answer date in

justice courts is the Monday following ten days; in many

cases the citation is received from the constable less

than ten days prior to the answer date.

5. Filina frivolous suits/motions.' Rule 11 of the

federal rules provides for sanctions to be imposed for the

filing of a pleading for any improper purpose, and the

signature of an attorney on a pleading certifies that the

pleading is "well grounded in fact and is warranted by

existing law...". I believe that this is an excellent
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rule and would like to see a comparative state rule. At

the present time, to my knowledge, only the Deceptive

Trade Practices Act provides for attorney fees for

defending a claim brought under the Act which is found to

be false. Each of us has experienced representing a

client defending a suit brought in bad faith and with no

grounds. If sanctions could be imposed, I believe this

may deter some litigious plaintiffs from filing groundless

suits in the hope of settling out of court.

I would enjoy hearing from you and would be glad to give you

any help I can on these changes.

Very truly yours,

Patricia Hill

PH:lh
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1

2 relat_::q to the Prenaration and delivery of certain ccur_ doc_-er.ts

03 and to costs in civil suits.

4

5

6 Article 2C21a to read as follows:

Art. 2021a. CI" '""TON

8 . 1 .

9 a= _ate c:tat-on for the defendant and file a suf_°i _e^t _-ter

10 of cozies cf the c:tation with the clerk of the court at __ __me

11 the mlai^ i ff or his attorney files the oetition-

12 Sec. 2. The citation must be i n °^_ = rescr-- te d the

13 Texas Rules of C:':i1 Procedure.

14 Sec. 3. The clerk may not charae a fee for .he Drezarat:on

0 5 of a c'_tation under this article.

16 Sec. 4. The citation shall be ser:'ed _ the man::er

17 orescr'_bed by law.

18 Sec. S. The olaintiff or his attorney and the clerk of the

19 cn•=rt shall co^+olv with the a=nlicable Texas Ru'_es of =-''-1

20 Procedure covern_.^.c tretaration and issuance of citat_^

21 SECTION 2. Title 56, Revised Statutes, is amended by add_nq

22 Article 3783a to read as follows:

24 1
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1

2

3 just:ce of the oeace mav not charce a fee for the premarat'_^ of a

4 writ of execution under this art ^'_e. :f the oreva'_1 rar=•:

5 his at ^.ev re^.:ests that the writ of exe^ -_on be re- -- -

deliverv to a sheriff or constable, the clerk of the co::r_ -

justice of the peace shall deliver the wr'_• of exec;:t'_cn to - e

8

9 n

10 the ceu or the iust.ce of the oeace s^=_11 sen d the wr__ ='.':e

11 a==rc=riate sheri_`f or constable.

12 Sec. 2. The mrevailinc oa=tv or i s at_cr::ev -av __ ='-

13 writ of execution to the amero=riate sheriff or ccnszable.

14 Sec. 3. The nrevailinc oar~_v or his at_ornev, _^•'_e_ _

15 the court or the iustice of the meace, and the sher'_ff or c_n=__a=:_

16 who executes the writ shall co^=1v with the arolicat'_e ':'exas --ee

17 of Civi1 Procedure coverninc writs of exec:^_

18 SECTION 3. Section 52.002,"?roperty Code, is amended to read

as follows:

20 Sec. 52.002. ISSUeINCE OF ABSTRACT. (a) On app'_ication of a

21 person in whose favor a judgment is rendered or on app'_ication of

22 that person's agent, attorney, or assignee, the justice of the

23 _peace who rcndered the judgment or the clerk of the cour; t::at

24 rendered the judqment shall prepare and deliver to the applicant an

25 abstract of the judg:aent.

26 (b) The oerson in whose favor a iudc-e^^: w as _^er°,4: hi s



1

2

3 for the oreoaration of an abstract of iud^:ent under --=s

4 subsection. [=ae-;ne!=ee_e«-e:e«^_e::-==_ee«_=:7-..._-sbe^-_•=_^)

5 (c) If the clerk orecares the abs-rac -e a=. _=ant

6 for the abstract must pay the fee a'_?o•.red by law.

S'cCT:ON 4. (a) Each party to a civil act_on sha:_ file .__

8

9

10

11

12 (1) the bill of costs is correc;;

13

14 (3) the services for which fees have been char;ed were

'.9 applies only to actions filed on or after that date.

r^

t it ^

16 (c) If the court allows the bill of costs, the b'_=l of costs t.1

17 shall be included in the judgment.

18 S3CTION S. This Act takes effect Septer.ber 1, :925, and ^

20

21 crowded condition of the calendars in both houses create an

,
22 emergency and an imperative public necessity that the ^

23 eonstitutional rule requirir.g hilla to be read on three several

24
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March 20, 1985

Honorable Frank Tejeda, Chair

Committee on Judicial Affairs

House of Representatives In Re: House Bill No. 17

Austin, Texas By: P. Hill

Sir:

In response to your request for a Fiscal Note on House Bill No. 17 (relatinc to

preoaration and delivery of certain court documents) this office has de*.ermined

the following:

No fiscal implication to the State or units of local a_overnment is

anticipa:.ed.

Director

Source: LBB Staff: JO, JH, HF, PA
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February 4 , 19S6

Mr. Luther H. Soules, III, Chairman

Suoreme Court Advisory Committee

Soules, Cliffe & Reed

000 Milam Building

San Antonio, TX 78205

Mr. Michael T. Gallagher, Chairman

Administration of Justice Committee

Fisher, Gallagher, Perrin & Lewis

2600 Two Houston Center

Houston, TX 77010

Re: Rule 142, Security for Costs

Dear Luke and Mike:

I am enclosing a letter from Wendell S. Loomis of Houston,

regarding the above rule.

May I suggest that this matter be placed on our next

Agenda.

Sincerely,

ustice

JPW : fw

Enclosure

cc: Mr. Wendell S. Loomis

Loomis & McKenney, P.C.

Attorneys at Law

Cornerstone Towers #450

3707 FM 1960 West

Houston, Tx 77068
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January 22, 1986

Sunreme Court

Supreme Court Building

Post Office Box 12248

Austin, Texas 78711

I respectfully wish to suggest that the last sentence of

Rule 142 is archaic and should be dispensed with. That last

sentence reads as follows:

"No attorney or other officer of the court shall be

surety in any cause pending in the court, except under

special leave of court."

It is suggested that the rule is a substantial burden to the

bar and the appellate process, because it requires the

application to a corporate surety (most of the time) and a

premium for the bond to be paid. Usually, all of the costs

have been paid either by the attorney or the client as

incurred in the trial court, and for the statement of facts

and the transcript. In the instances where the appellant's

attorney has not paid or arranged for the payment-of these

costs, he knows what they are when they are incurred by the

appellee.

Rule 354 provides the amount of $1,000.00 without court

approval, and anything in excess of $1,000.00 has to be

requested by the appellee on proper motion to the court. If

there were any such increase, then the attorney could

reassess his surety position and, at that time, obtain any

approval necessary from the trial court or the Court of

Appeals.

As a practical matter, few cost bonds are ever objected to

by appellees, either in amount or as to sureties.

Until the recent case of the Court of Appeals calling my

attention to Rule 142, Z was not even aware that the last

sentence existed and that approval of the court was

necessary for an attorney to be surety for his client.

00000343



Supreme Court

January 22, 1986

Page 2

It is respect-fully suggested that_Ru1e 142_should be amended
and the second sentence omitted.

LOOMIS & MCKENNEY,

Wendell S. Loomi

WSL:ag

e, 5
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STEPH ANIE A. BELBER

ROBERT E ETLI\GER

PETER F G.1ZD1

ROBERT D REED

Mr. Sam Sparks

Grambling, Mounce, Sims,

Galatzan & Harris

P.O. Drawer 1977

El Paso, Texas 79950

Dear Sam:

April 14,1986

Enclosed are proposed changes to Rules 99, 106, 107, 145, and

215. Please draft, in proper form for Committee consideration,

appropriate Rule changes for submission to the Committee and

circulate them among your Standing Subcommittee members to secure

their comments.

As always, thank you for your keen attention to the business of

the Advisory Committee.

LHSIII/tat

encl/as

00J00345
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♦

I
I
I

I
800 Milam Building

San Antonio, TX 78205

Mr. Michael T. Gallagher;- Chairman

b
Administration of Justice Committee

Houston, TX 77010

March 10, 1986

Sincerely,

J

Houston, Texas 77004
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To the Prothonotary:

247.
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I March 27, 1986

Mr. Sam Sparks

Grambling, Mounce, Sims,

Galatzan & Harris

P.O. Drawer 1977

El Paso, Texas 79950

Dear Sam:

Enclosed is a proposed change to Rule 145, submitted by Kenneth

L. Schorr. Please draft, in proper form for Committee
consideration, an appropriate Rule change for submission to the
Committee and circulate it among your Standing Subcommittee
members to secure their comments.

0

As always, thank you for your keen attention to the business of

the Advisory Committee.

LHSIII/tat

encl/as

I
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March 17, 1986

Mr. Luther H. Soules, III, Chairman

Supreme Court Advisory Committee

Soules, Cliffe & Reed

800 Milam Building

San Antonio, TX 78205

Mr. Michael T. Gallagher, Chairman

Administration of Justice Committee

Fisher, Gallagher, Perrin & Lewis

2600 Two Houston Center

Houston, TX 77010

Re: Rule 145

Dear Luke and Mike:

I am enclosing a letter from Mr. Kenneth L. Schorr,

Executive Director of the North Central Texas Legal Services

Foundation, Inc., of Dallas, regarding the above rule.

May I suggest that this matter be placed on our next

Agenda.

Sincerely,

r

James P. Wallace

Justice

JPW:fw

Enclosure

cc: Mr. Kenneth L. Schorr, Executive Director

North Central Texas Legal Services Foundation,

3108 Live Oak Street

Dallas, Tx 75204

Inc.

00J00355
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214) 374-^681

March 12, 1986

Justice

Supreme

Austin,

Jim Wallace

Court of Texas

Texas

RE: Filing Fee Waivers

Dear Justice Wallace:

I am writinQ as Executive Director of a publicly funded agency

which providing free civil legal services to indigent Texans, to

encouraee your support of a revision in Rule 145. A proposal has

been forwarded to you by the Director of the Gulf Coast Legal

Foundation, a sister aQency, which we wholeheartedly support.

It is our practice to screen all applicants for free

representation for financial"e`TiQitiility, accordirQ to criteria

based on federal proverty guidelines. Virtually all of our

cl'ients are unable to pay filing fees, and affidavits of inability

to pay filing fees are filed in almost all of our cases.

ThPre are a- variety of different practices in the various

clerk's offices in the six counties in which we provide services.

In some counties, the District or County Clerk's offices accept

our representation as facial eliQibilitv of our client for a fee

waiver, and seldom contest the affidavits of our clients. In

other offices, the clerks contest every affidavit as a matter of

course, requiring our attorneys to attend an additional hearinQ in

virtually every case.

Most of our work involves emergencies such as loss of shelter

or income or domestic violence, requiring immediate filing and

trial or temporary orders. Because the procedure for contestinQ

the affidavit may introduce delay into the initial stages, the

existing procedure interferes with the proper representation of

clients.
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-Justice Jim Wallace

March 12, 1986

Page -2-

The existinQ procedure also provides so much discretion to

trial judges that eligibility for waiver is unpredictable. In one

recent Dallas case, the Court of Appeals upheld the exercise of

discretion in denying waiver of fees to an indigent quadriplegic

receiving Supplemental Security Income disability benefits because

he might pay fees with borrowed funds to be repaid from possible

future employment, Wa1l2ren v. Martin, 700 S.W.2d 28

(Tex.Civ.App.--Dallas, 1985 ) .

The existing procedure is a burden on the time of our

professional staff, who number approximately one for every 12,000

eligible indigent individuals in our service area. Io?e simply

cannot afford to pay the fees from institutional funding, and spend

an enormous amount of time litigating contested affidavits.

Reform of the fee waiver procedure is of critical importance to

Your attention to this-matter is appreciated.

Sincerely yours,

Ken eth L Schorr

EXE UTIVE DIRECTOR

cc: Chief Justice John Hill

Justice Bill Kilgarlin

Justice Raul Gonzalez

Dean Frank Newton

Judge Merrill Hartman

Attorney Charles Cotropia

Attorney Jarilyn Dupont

j
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January 25, 1984

fion. Jack PoDe

Chief Justice

Sumreme Court of Texas

P. ^ 0. Box 12248

Austin, Texas 78711

Re: Rule 161, Texas Rules of Civil Procedure

Dear Judge Pope:

not desired.

against those parties who are properly before the court and not

be held up awaiting service on parties as to whom a dismissal is

^'>3to sever the case so that the case may proceed to judgment..^

Please forgive my delay in bringing this up, but it seems to me

there is a further amendment to Rule 161 which might well improve

administration of justice. Frequently, when some parties are

Theref-ore, I suggest the rule be amended to read as follows:

"When some of the several defendants in a suit are

served with process in due time and others are not so

served, the plaintiff may either dismiss as to those
not served and proceed against those who are, or he may

take new process against those not served, or may

obtain severance of the case as between those served

and those not served, but no dismissal shall be allowed

as to a principal obligor without also dismissing the

parties secondarily- liable except in cases provided by

Article 2088 of the Texas Revised Civil Sta:tutes. No

defendant against whom any suit may be so dismissed

shall be thereby exonerated from any liablity, but may

at any time be proceeded against as if no such suit had

been brought and no such dismissal ordered."

DCN L. BAKER

DLB:lg
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Mr. Sam Sparks

Grambling, Mounce, Sims,

Galatzan & Harris

P.O. Drawer 1977

El Paso, Texas 79950

Dear Sam:

Enclosed is a proposed change to Rule 205 submitted by Charles

Matthews. Please draft, in proper form for Committee

consideration, an appropriate Rule change for submission to the

Committee and circulate it among your Standing Subcommittee

members to secure their comments.

As always, thank you for your keen attention to the business of

the Advisory Committee.

Very truly yours,

.

LHSIII/tat

encl/as

LI

^
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March 12, 1986

Michael T. Gallagher, Esq.

Fisher, Gallagher, Perrin & Lewis

7000 Allied Bank Plaza

1000 Louisiana

Houston, Texas 77002

Dear Mike:

At the February 8, 1986 meeting of the Administration of Justice

Committee, the changes to Rule 205, as originally suggested by

George Hickman of Bastrop and as discussed at the September 14,

1985 meeting of the Committee, were submitted to the Committee

for discussion and approval. We were advised that you were in

New Orleans in deposition, and we surmised that the coincidence

of Mardi Gras weekend with our meeting date and your absence

suggested that you were perhaps deposing Rex wi.thout benefit of

our insight into Rule 205. Nevertheless, the discussion at the

February 8 meeting produced several comments which have been

generally incorporated into the draft of a new Rule 205, which is

attached for the consideration of the Committee members.

It is requested that Rule 205 and the proposed changes be placed

on the agenda for the April 5 meeting for final discussion and

approval, if appropriate.

Very truly yours,

.1 CWM:ch

Attachment

c - w/attachment:

Administration of Justice

Committee Members

00000363



When the testi;^on: is fully transc__bed, the depc.:_:_cn

officer shall sub-mit the :deposition] tr3.^.scr:ct and correc- cz

sheets to the witness or if the witness is a party with an

attorney of record, to the attorney of recors, for e::amization

and signature, unless [suca] exar,ination and sig.^.ature are

waived by the witness and the parties.

t::e correc`_ion sheet by the witness with a stat_e^.en- of

The tr3nscriot and correction sheet shall then be sicnet; bv the

witness before any oLf'_cer authcrized to jd^i'1ister pa'-t;S u•,'^4z:3

s:o'la`_'1re berc,re an authCr:Zed offlcer is waived by the alt-:ess

and the ,ca'rt=es. [If the witness does not sign and return the

deposition within twenty days of its submission to him or his

counsel of record, the officer shall sign it and state on the

record the fact of the waiver and examination and signature or

00000364



rerusal togeLher with the re3son, = :. anv, gi'%en therer^r,

the deposition may then be used as F.11ly as thouc'r, sic^`d;

unless on motion to supress, made as provided in Rule 207, the

court holds that the reasons given for the re--:u--a1 to

require rejection of the deposition in whole or in part.] ;•j^^^

the }r3nscrlDt and correction sheets return,

c

trar.scric*_ and ccrrec - ion shee* dces not

s h c l ' " ; s z coc e s of - ,:ch cer~_ificace - o ^11 cart_es.

-2-

oQ0oo3s5



STATE BAR OF TEXAS

COMMITTEE ON ADMINISTRATION OF JUSTICE

REQUEST FOR NEW RULE OR CHANGE OF EXISTING RULE -

TEXAS RULES OF CIVIL PROCEDURE

I. Exact wording of existing Rule:

, A Rule 205. Submission to Witness; Changes; Signing

B

C When the testimony is fully transcribed, the

^ D deposition officer shall submit the deposition to the

E witness or if the witness is a party with an attorney

F of record, to the attorney of record, for examination

G and signature, unless such examination and signature

' H are waived by the witness and by the parties.

G

H Any changes in form or substance which the witness

^ I desires to make shall be entered upon the deposition by

J the officer with the statement of the reasons given by

K the witness for making such changes. The deposition

L shall then be signed by the witness, unless the parties
' M by stipulation waive the signing or the witness is ill

N or cannot be found or refuses to sign. If the witness

0 does not sign and return the deposition within twenty
P days of its submission to him or his counsel of record,
Q the officer shall sign.it and state on the record the

R fact of the waiver of examination and signature or of
' S the illness or•absence of the witness or the fact of

T the refusal to sign together with the reason, if any,
U given therefor; and the deposition may then be used as
V fully as though signed; unless on motion to suppress,

, W made as provided in Rule 207, the Court holds that the
X reasons given for the refusal to sign require rejection
Y of the deposition in whole or in part.

II. Proposed Rule:

Amendment to Rule 205

1 Rule 205. Submission to Witness; Changes; Signing

2

3 When the testimony is fully transcribed, the
4 deposition officer shall submit the original deposition
5 transcript to the witness or if the witness is a party
6 with an attorney of record, to the attorney of record,
7 for examination and signature by the witness before
8 any officer authorized to administer an oath, unless

9 such examination and signature are waived by the
10 witness and by the parties.

11



12 No erasures or obliterations of any kind are to be

13 made to the original testimonv as transcribed by the

14 deposition officer. Any changes in form or sub-

15 stance which the witness desires to make shall be

16 furnished to the deposition officer by the witness,

17 together with a statement of the reasons given by

18 the witness for makina such changes. The changes

19 and the statement of the reasons for the chana_es

20 shall be entered upon the deposition by the

21 deposition officer. The deposition shall then be

22 signed by the witness before any officer authorized

23 to administer an oath, unless the parties by stipu-

24 lation waive the signing or the witness is ill or

25 cannot be found or refuses to sign. If the witness

26 does not sign and return the original deposition

27 transcript within twenty days of its submission to him

28 or his counsel of record, the deposition officer shall

29 sign it a true copy of the transcript and state on the

30 record the fact of the waiver of examination and

31 signature or of the illness or absence of the witness

32 or the fact of the refusal to sign together with the

33 reason, if any, given therefor; and the deposition

34 may then be used as fully as though siqned; unless on

35 motion to suppress,, made as provided in Rule 207, the

36 Court holds that the reasons given for the refusal to

37 sign require rejection of the deposition in whole or

38 in part.

Brief statement of reasons for requested changes and advantages

to be served by proposed new Rule:

(See Attached Comment)

J Respectfully submitted,

Date March 12, 1986 p. 0. Box 2180

Houston. Texas 77001 Address



COMMENT

The proposed amendments to the existing Rule 205 are as

follows:

1. OriQinal deposition transcript - This change specifies

that the original transcript is to be submitted to the witness.

If he fails to return it, the deposition officer may sign a true

copy. The existing rule does not clearly provide for a copy to

be signed if the original is not returned.

2. No erasures or obliterations - Some concern has been

expressed concerning the right of.a witness to mark out testimony

while inserting changes. This suggested addition would clearly

prohibit alterations in the original transcript.

3. Changes furnished to officer and entered unon

deposition by officer - This change would clarify the procedure

with regard to making changes in the original transcript. If the

witness desires to make a change in the form or substance of the

transcript, the changes must be submitted by the witness to the

deposition officer, either orally or in writing, with a statement

setting forth the reasons for the change. The deposition officer

will then enter the changes upon the transcript, together with

the statement of the reasons for the changes. The particular

manner in which the changes are made is not mandated, but left to

the discretion of the deposition officer. This seems to be

consistent with the current practice and maintains the flexi-

bility desirable for the handling of both minor and major

,

rlt



changes. However, the prohibition against erasures or obliter-

ations to the original testimony applies to the deposition

officer as well as the witness and attorneys.

4. SiQnature before any officer - It can be implied from

the existing rule that the signing of the deposition by the

witness must be before the deposition officer or perhaps no

officer at all. This suggested change clarifies the rule to

allow signature before any officer authorized to administer the

oath. This change would make it clear that the deposition

transcript could be sent to a witness in another state for

signature upon oath without the necessity of appearing before the

deposition officer.



Mr. Michael T. Gallagher

Fisher, Gallagher, Perrin $ Lewis_

1000 Louisiana

Houston, Texas 77002

Dear Mike:

You requested that I report to the Committee on the suggested

changes to Rule 205 as proposed by George Hickman, as set forth

in the attached correspondence. Tom Pollan and I have considered

this proposal and we are not prepared to recommend any changes in

the existing Rule 205, at least without further inauiry of

attc=neys and reporters, and of this committee, as to the need

for any revision.

The suggested changes can be categorized as follows:

Correction Sheet

It is proposed that changes to the transcript be entered on a

correction sheet instead of the transcript itself, which would

then constitute "suggested" changes to be considered by the

Court.

Retention of Original Transcript

The proposed rule would require that the Court Reporter retain

the original and forward a copy to the witness for review and
signature.

Signing by Witness

The proposal would allow signature before any notary.



Mr. Michael T. Gallagher -2- September 13, 1985

Sianina by Court Reporter

The proposal eliminates the requirement that the Court Reporter

"sign" the deposition if the witness does not sign and return the

deposition within 20 days. The proposal provides that the

reporter would certify the failure to return, state the reasons,

if any, for the failure to sign, and would then furnish this

certificate to the parties.

These proposals can be more fully discussed at the meeting of the

Committee. However, I am not fully persuaded at this time that

the problems complying with the rule as presently written (which

is similar to Federal Rule 30(e)) are of such magnitude to

require revision.

Very truly yours,

CWY, :ch

Attachments



May 20, 1985

Mr. Michael T. Gallagher,
Administration of Justice

Fisher, Gallagher, Perrin
2600 Two Houston Center
Houston, TX 77010

Re: Rule 205

Dear Mike:

Chairman

Committee

& Lewi s

I am enclosing herewith copy of a letter

Hickman and Associates of Bastrop.

May I suggest that this matter be placed
Agenda.

from George

on our next

Sincerely,

James P. Wallace

Justice

JPW:fw

Enclosure

cc: Mr. Luther H. Soules, III, Chairman

Supreme Court Advisory Committee

Soules & Cliffe

1235 Milam Building

San Antonio, TX 78205

I
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Bastrop, Texas, 78767

April 11, 1985

J
Honorable C. Ra} -̂nond Judice

Ad.ministrative Director

Texas Office of Court Adninistration

Post Office Box 12066

Austin, Texas, 78711

In Ref: Texas Rule of Civil Procedure 205, "Sub--

:nission to Witness, C.`^anQes; Sicnina"

i

Dear Mr. Judice:

In my experience, the opportunity for a Court Reporter to complete his

assignment is complicatea when the transcript is not returned within a reason-

amle time. -Syiany times I delay invoicing Counsel until after the completion of

the entire assignment so that all appropriate charges may be re=lected as cost.

I know the Rule does not presently appear to provide or permit a delay but, in

fact, unless the Court Reporter is permitted to retain possession of the Origi-

nal Tr3nscriot, delay hapyns regularly and can become unmanageable. Also, a

delay can be extremely costly. Should the Original Transcript become lost or

purpesefully not returned, the entire process of transcription must b_-;in anew

with little or no way for the Reporter to recover this added expense.

Presently, the Reporter is cempelled to certify a fact upon the record

without the specific provision of his possession of the Original Transcript.

Usually, the Reporter spends one to two weeks constructing the transcript.

Occassionally, upon its return the witness has ruined its appearance by so many

cnar.Ses or the rar.:,er in whicn his c:nanges are reflected upon the face of the

transcript.

oeooo%373



The note following Rule 205 indicates about filing unsigned depositions

but the Rule, itself, is silent about filing. The Reporter, rather than having

to sign "it" and "stating on, the reccrd...", always without actual possession of

the Original Transcript when the necessity to do so presents itself, should be

able to prepare a simple, very clear certificate stating the facts, trans.:,it
copies of the additional certificate to the parties and attach the additional
certificate to the Original Transcript, which he holds in his possession in the
event of this very occurrance, and file the Origianl Transcript with the Clerk. >

"Wnen the testirncny is fully transcribed, the deposition officer

_ shall submit the transcript and correction sheets to the wit.ass or,

if the witness is a party with an attorney of record, to the attor-

ney of reccr.: for examination and signature unless examination and

signature are waived by the witness and the parties.

•

when the transcript and correction sheets return, the deposition

officer shall advise all parties of suggested changes. If the

transcript and correction sheet does not return within twenty days,

the deposition officer shall certify the failure to return or the

refusal to sign and the reason(s), if any, given and shall furnish

ccpies of such certificate to all parties. Thereafter, t'ria deposi-

tion officer shall file the Original Transcript with the Clark of

the Court in which sucn cause is pending."

I appreciate the opportumity to make these suggestions. Please do not

hesitate to contact me if I can assist in any way whatever.



,

following changes be made to the Transcript of this Deposition.

Line

,STATE OF TEXAS )

I COLJNTY OF

Correction Reason

(Witness' Signature)

^ 19
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February 10, 1986

Mr. Sam Sparks

Grambling, Mounce, Sims,

Galatzan & Harris

P. 0. Drawer 1977

El Paso, Texas 79950

Dear Sam:

Enclosed are proposed changes to Rules 103 and 106 submitted

by Mr. Edward S. Hubbard; proposed change to Rule 106 submitted

by Mr. Charles Griggs; proposed change to Rule 142 submitted by

Wendell Loomis; proposed changes to Rules 205, 206-1 and 207

submitted by Charles Matthews. Please draft, in proper form for

Committee consideration appropriate Rules changes for submission

to the Committee and circulate them among your Standing

Subcommittee members to secure their comments.

I need your proposed Rules changes by February 15, 1986, to

circulate to the entire Advisory Committee.

As always, thank you for your keen attention to the business

of the Advisory Committee.

Very truly yours,

LHSIII:tk -

Enclosures

cc: Honorable James P. Wallace,

Justice, Supreme Court of Texas
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STATE BAR OF TEXAS

COMMITTEE ON ADMINISTRATION OF JUSTICE

REQUEST FOR NEW RULE OR CHANGE OF EXISTING RULE -

TEXAS RULES OF CIVIL PROCEDURE

I. Exact wording of existing Rule:

A Rule 206-1

B

C 1. Certification and Filing by Officer. The

D. officer shall certify on the deposition that the
E witness was duly sworn by him and that the deposition

F is a true record of the testimony given by the witness.

G The officer shall include the amount of his charges for

H the preparation of the completed deposition in the

I certification. Unless otherwise ordered by the court,
J he shall then securely seal the deposition in an

K envelope endorsed with-the title of the action and

L marked "Deposition of (here insert name of witness)"

M and shall promptly file it with the court in which the

N action is pending or send it by registered or certified

0 mail to the clerk thereof for filina.

II. Proposed Rule:

1 Rule 206-1.

2

3 1. Certification and Filing by Officer. The
4 officer shall certify on the deposition that the

5 witness was duly sworn by him and that the deposition
6 is a true record of the testimony given by the witness.
7 The officer shall include the amount of his charges for
8 the preparation of the completed deposition in the
9 certification. The clerk of the court where such

10 deposition is filed shall tax*as costs the charaes for

11 preparing the original conv of the denosition. . Unless

12 otherwise ordered by the court, he shall then securely

13 seal the deposition in an envelope endorsed with the

14 title of the action and marked "Deposition of (here

15 insert name of witness)" and shall promptly file it

16 with the court in which the action is pending or send

17 it by registered or certified mail to the clerk

18 thereof for filing.

Brief statement of reasons for requested changes and advantages

to be served by proposed new Rule:

(See Attached Comment)

Date February 7, 1986



COMMENT

Old Rule 208a, now repealed, stated that the Clerk shall tax

as costs the charges for preparing the original copy of the

deposition. The current Rule 206--c;unta-rn5 si,rriiar language to

that found in former Rule 208a regarding the certification by the

court reporter of his charges for the preparation of the complete

deposition. The specific provision that the clerk tax such

charges as costs, originally in Rule 208a, was omitted in Rule

208a. The reviser's note to Rule 206 provides in part:

"This rule revises and incorporates former -

Rules 208, 208a and 210."

This proposed amendment makes clear as to who must pay for

the cost of the original transcription of a deposition.



ITO: Judoe Wallace

FRCX. - Judce Barrow
. ,

i

I

i

RE: 1984 Amendments - Texas Rules. of Civil Procedure

It has come to my attention that the amendments due to
take effect April 1 may need slight revisien. Specifically, there

are four different rules that need to be pointed out as possible
sources of confusion.

(1) Amended Rule 204(4) reauires a party to make objections to the

for:-i of questions or the nonresponsiveness of answers at the time a

deoosition is taken or such objections are waived. One problem

that could arise because of this chance is that the party noticing

and taicing the deposition will be unable to object at trial if his

onponent introduces the deposition into evidence. The party who

took the deposition generally will lead the adverse witness, and he

waives the "leadinc" objection by failing to raise it at the

de_mositicn. Thereafter, when his o=cene.^.t seeks to use the de=ositio n

at trial, includir.c the leadir.a ouestion, no objection may be made,

since the deoosition is considered to be the evidence of the art•:

ir.t=oduci::c it. ^ ^

It is possible that the rules shosld provide that an

objecticn to the fo:-: of questicns is not required if the party has

no reascn to make it at the time the depcsi _icz is taken. Also,

should the parmies be per-:itted to acree to waive object'_ons.

(2) Fule 206(3) provides that the depcsiticn officer shall furnish

a ccpv . of a de_osition to any party_ u=on pa%^--:ent of reasonable

charces therefor. Nowhere in the nEw rules is there a provision as

to who must _ av for the cost of the original transcrirtien of a

decosit'_cn. Old Rule 208a, which, has been repealed, stated that

the clerk shall tax as costs the charces for precarinc the original

cepy of the deposition. If the Courtrwishes to bvpass the court

clerk in this matter, some provision should be included in the

rules to clear up this situation.

^ , y

I



Rule 207. USE OF DEPOSITIOtiS IN COURT PROCEEDINGS.

1. (Unchanged)

2. Substitution of parties pursuant to these rules does

not affect the right to use depositions previously taken; and,

when a suit [has been brought] in a court of the United States

or of this or any other state has beeR d_s^is9ed and another

suit involving the same subject matter is [afterward] brought

between the same parties or their-representatives or successors

in interest, all depositions lawfully taken er.a d1--;y f==ee in

the former suit may be used in the latter [, upon written notice

to counsel of record for all parties at least thirty (30) days

prior to trial,] as if originally taken there=or.

3. (Unchanged)
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KIM B YOUNG

$MEaVLS SWANTON

Mr. Jim ^^zer

1001 as Ave .

Sui 1030

uston, Texas 77002

March 17, 1986

Re: Proposed Rule 209

In response to the copy of your letter to Mr. Ray Hardy dated March

11, 1986, I want to explain to you the genesis of proposed Rule 209.

First, let me state that I am not necessarily advocating the adoption

of this rule. In the course of a very informal survey of some of the

clerks in the major metropolitan areas, I have found that there were

lifferent intrepretations of the courts' duties with regard to main-

,:aining discovery materials after a final judgment had been entered

in the case. Some clerks placed them on microfilm; some clerks

' stored them separate from the papers in the case until they ran out

of space and then threw them away; and some clerks felt that there

was no statutory or court rule guidance for the disposition of

Dear Jim:

depositions, and they disposed of them when it was convenient.

Proposed Rule 209 mentions the disposal of depositions after 180 days.

There is nothing magic in this period of time as far as I am concerned.

If the rule is adopted, the time period could just as easily be 401

weeks or 10 years.

My primary purpose in proposing the rule amendments dealing with the

filing and/or disposal of discovery material was simply to put the

issue before the advisory commitee and, ultimately, the Supreme Court,

in order to possibly head off a confrontation between the court and

the legislature on this matter. If the Court feels it wants to deal

with legislative attempts to address this question rather than dealing

with it through its rule-making powers, you certainly will hear no

squawk out of me.

and storing routine discovery materials generated under the provisions

of Rules 167, 168 and 169. For example, it appears to me to be

Additionally, I might point out that Mr. Hardy has expressed to me

what I consider to be a legitimate concern about the cost of processing



I
Mr. Jim Kronzer

,' ch 17, 1986

F-.ge Two

I redundant to require Rule 168 interrogatories to be filed with the

clerk and also require that the answers to those interrogatories

be preceded by the same questions and then both the questions and

answers again be filed with the clerk.

I
I do not suggest that the rules I have proposed are a solution to

the problem. I believe they address the problem and were submitted

,to generate debate in hopes that a solution to the problem would

result therefrom.

tThank you for your observations about proposed Rule 209.

I
I

Hon. James P. Wallace

Supreme Court of Texas

P.O. Box 12248

Austin, Texas 78711I
I

Sincerely,

Tom L. Ragland

Mr. Luther H. Soules III

Attorney at Law /

800 Milam Bldg. 3

San Antonio, Texas 78205

I
I

0Q70036ti
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ROBERT D REED

SUSKti D REED

RIKLI\R.A\D I.

SUZANNE LANGFCRD S1%FORD

HUGH L, SC:TT. IR

April 14',1986

Mr. Sam Sparks

Grambling, Mounce, Sims,

Galatzan & Harris

P.O. Drawer 1977

E1 Paso, Texas 79950

Dear Sam:

TELEPHONE

(512) 221•9141

Enclosed are proposed changes to Rules 99, 106, 107, 145, and

215. Please draft, in proper form for Committee consideration,

appropriate Rule changes for submission to the Committee and

circulate them among your Standing Subcommittee members to secure

their comments.

As always, thank you for your keen attention to the business of

the Advisory Committee.

LHSIII/tat

encl/as



Michael T. Ga11ag r, Esq.

Fisher, Ga11ag r, Perrin & Lewis

Allied Bank aza, 70th Floor

Houston, T xas 77002

Dear Mike:

At the last meeting of the Committee on Adminis-

tration of Justice, the subcommittee on sanctions

unanimously recommended the amendment of TRCP 215 to give

trial courts the express authority to treat motions for

sanctions as motions to compel. This proposal was en-

dorsed in principle by the Committee as a whole, and I.

was directed to prepare a draft of the change, which is

attached.

The Committee seemed to feel that the Supreme Court

would reject out of hand any restrictions on a trial

judge's power to impose sanctions. The proposed amend-

ment would remind the trial bench that drastic sanctions

are not required for a failure to comply with discovery,

but are merely permissible. Since most judges apparently

already treat motions for sanctions on technical viola-

tions as mere motions to compel, the express authority

to do so seems an advisable addition.

With best personal regards, I am

Very truly yours,

I

Thomas R. Phillips

OC0 00?N4

r;:•



Pa^e

cc: The Honorable James P. Wallace

Justice, Supreme Court of Texas

P. 0. Box 12248

Austin, Texas 78711

Ms. Evelyn Avant

Office of Executive Assistant

State Bar of Texas

P. 0. Box 12487

Austin, Texas 78711

The Honorable J. Curtiss Brown

Chief Justice, Fourteenth Court of Appeals

1307 San Jacinto, 10th Floor

Houston, Texas 77002

James L. Weber, Esq.

Mehaffy, Weber, Keith & Gonsoulin

InterFirst Tower

P. 0. Box 16

Beaumont, Texas 77704

,



2. Failure to Comply with Order or with Discovery
Request.

b. Sanctions by Court in Which Action is Pending.
-6------------

If a party or an officer, director, or managic-acent oia

party or a person designated under Rules 200-2b, 201-4 or

208 to testify on behalf of a partl^ fails to comply with

proper discovery requests, or to obey an order to provide

or permit discovery, including an order made under para-

graph 1 of this rule or Rule 167a, the court in which the

action is pending may, after notice and hearino, make such

orders in regard to the failure as are just, and among
others the following:

(1) An order disallowing any further discovery
of any kind or of a particular. kind by the disobedient
party;

(2) An order charging all or any portion of the
expenses of discovery or taxable court costs or both against
the disobedient party or the attorney advising him;

(3) An order that the matters regarding which the

order was made or any other designated facts shall be taken
to be established for the purposes of the action in
accordance with the claim of the party obtaining the order;

(4) An order refusing to allow the disobedient

party to support or oppose designated claims or defenses, or

prohibiting him from introducing designated matters in

evidence;

(5) An order striking out pleadings or parts
thereof, or staying further proceedings until the order is
obeyed, or dismissing with or without prejudice the action
or procee6ings or any part thereof, or rendering a judgment
by default against the disobedient party;

-(g^ (7) In lieu of the-foregoing orders or in
addition thereto, an order treating as a contempt of court
the failure to obey any orders except an order to submit to
a physical or mental examination;

^^+ J8) When a party has failed to comply with an

order under Rule 167a(a) requiring him to appear or produce
another for examination, such orders as are listed in



subdivision, unless the person failing to comply shows

that he is unable to,appear or to produce such person for
examinaticn.

49^ (9) In lieu of any of the foregoing orders or in

addition thereto, the court shall require the party failing

to obey the order or the attorney advising him, or both, to

pay, at such time as ordered by the court, the reasonable

expenses, including attorney fees, caused by the failure,

unless the court finds that the failure was substantially

justified or that other circumstances make an award of

expenses unjust. Such an order shall be subject to review

on appeal from the final judgment.

I

OCO00?g7



subdivision, unless the person failing to comply shows

that he is unable to appear or to produce such person for
examinaticn.

44}- (9) In lieu of any of the foregoing orders or in

addition thereto, the court shall require the party failing

to obey the order or the attorney advising him, or both, to

pav, at such ti:^,e as ordered by the court, the reasonable

expenses, including attorney fees, caused by the failure,

unless the court fiinds that the failure was substantia'_ly

justified or that other circumstances make an award of

expenses unjust. Such an order shall be subject to review



July 30, 1935

Mr. Luther H. Soules, III

Supreme Court Advisory Committee

Soules, Cliffe & Reed

800 Milam Building

San Antonio, TX 78205

Re: Rule 216. Reauest and

Fee for Jury Trial

Dear Luke,

At your request, I have redrafted Rule 216. I hope

this draft is a satisfactory starting point.

Best wishes,

William V. Dorsaneo, III

Professor of Law

WVD:vm

enc.



Rule 216. Request and Fee for Jury Trial

a. Request. No jury trial shall be had in any civil

suit, unless ( apgl^eat^es-be-mae^e-therefer-a^d-axless-a-fee-ef

fi-ne-dellarsf-is-the-dr9trret-eeart;-anc^-three-c3ollara-sf-in

the-eet:ntp-eedrt,--be-depesitea-hp-the-epplieant-eaith-the-elerk

te-tl^e-r^se-e€-the-eet^r^tp-en-er-i^efere-appeersnee-elap-ar;-if

thereafter;) a written request for a'ury trial is filed with

the clerk of the court a reasonable time before the date set

for trial of the cause on the non-jury docket, but not less

than (ten) thirty days in advance.

b. Jurv Fee. A fee of five dollars if in the district

court and three dollars if in the county court must be

de,,)osited with the clerk of the court within the time for

making a written request for a jury trial. The clerk shall

promptly enter a notation of the payment of such fee upon the

court's docket sheet.

COMMENT: This rule has been clarified, reorganized and

modernized. The time for making the required request and fee

deposit has been changed from ten to thirty days.



I

^

Hr. George W. McCleskey

Attorney at Law '

P. 0. Drawer 6170

Lubbock, Texas 79413

Dear George:

For some time, I have been concerned about the fa,ct that in

It is my understanding that you may be a current member of the

Rules Coff.mittee. If you are not on the committee, then I assume you

would kncw where to channel this letter.

^
d bh goup

he Judge go ahead and remove the case to the jury docket. It seems

his happens more frequently with defense attorneys, but I have had

about equal experience on both sides of the case. What I would like

to see hPppen is for the Supreme Court to go ahead and make a rule

change that would allow either party to have a jury trial upon

payment of the jury fee at any tiu,e within six months from the date

the case is filed. Although this does not conform to the federal

rules, i believe that it would give ample opportunity for each side
t..

to evaluate the case and to decide whether in fact a jury was needed

to hear the facts. Hopefully, this would avoid the problems which I

I have beer having regarding being on the

years, finally getting to trial, then

a jury fee and having the case removed

additional 2 1/2-3 years before we

do not see anything fair about this

are done only for delay purposes.

non-jury docket for 1 1/:.-:

having the other party lay

possibly get to trial. I

type of tactics since I see they

Further, it seems it is a great

inconvenience and hindrance to the Court in scheduling cases, and I

would ask that you present this proposal,

forward it on for consideration.

or in the alternative

0-1-191



977-9077

ATTORNEYS AND COUNSELORS

A Partnershtp Includtng Professtonal Corporations

Founders Square

April 9, 1985

Ms. Evelyn A. Avent

Executive Assistant

State Bar of Texas

Box 12487, Capitol Station

Austin, Texas 78711

Jr

Re: Committee on Administr'ation of Justice

Dear Evelvn:

Tclex << 1!--

Telecop^: 214•Y77A.pJ4

Please find enclosed a proposed rule change that should be

distributed as you see fit to the other members of the commit-

tee.

CRH/cmr

enclosure

e

1200 Pactftc Plnce

:li•y77-98W 214-977•9700 :1^•tl51-5000

+
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Rule 216. Sti=ulatior.s Reaardinc Discoverv ?racedure.

Unless the court orders o-cherwise, the parties may by
wr4- , la^ o^ (1: rovide that deDOSitic^s ma^• be. ..

taken beforeyany person, at an- time or place, upon any

notice, and in any manner and when so taken may be used like

ot::er dezositions, and (2) modify the procedures provided by

these rules for other methods of discovery.

(see attached comrient)

0C900-1-193



CONMENT

The proposed Rule 216 is basically Federal Rule 29, which

provides in full that:

Unless the court orders otherwise, the

oarties may by written stipulation (1) pro-

vide that depositions may be taken before

any person, at any time or place, upon any

notice, and in any manner and when so taken

may be used like other depositions, and (2)

modify the procedures provided by these

rules for other methods of discovery,

exceot that stiDulations extendino the time

provided in Rules 33, 34, and 36 for re-

snonses to discoverv may be made only with

the a=nrovai of the court.

It should initially be noted that the underlined portion of

I Federal Rule 29 is not recommended for adoption in Texas.

The proposed rule is submitted in response to an expressed

desire for more flexibility in the rules to acommodate proposed

agreements among parties to litigation during discovery, espe-

cially in the manner of taking depositions upon oral examina-

ion. Texas practitioners have historically entered into stip-

tions regarding many aspects of discovery without question

of their authority to do so. Recently, concerns have been

expressed that because the Texas Rules of civil Procedure do

not contain express authorization to vary the terms of the

rules, the rules may not be varied by agreement. In paticular,

concerns have been expressed that objections to the form of

questions or nonresponsiveness of answers required by Texas

Rule 204-4 may not be reserved until time•of tr_ial. This pro-

posed rule change will clearly allow that reservation.

I
I
I It could perhaps be argued that Rule 11 would apply to

stipulations under Rule 216. Caution may dictate, therefore,

that an additional sentence be added to the proposed Rule 216

to the effect that "an agreement affecting a deposition upon

oral examination is enfcrceable if the agreement is recorded in

the transcript of deposition."

I
I

I -1-

I
i

OC9002-94
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The provision of Federal Rule 29 regarding court approval

for stipulations extending the time limits regarding Interroga-

--ies to Parties (Rule 33), Production of Documents (Rule 34),

I'_. Requests for Admission (Rule 36) is not recommended for

adoption. Under the proposed Rule 216 the court may always

override the parties' stipulation. See C. Wricht and

A. Miller, Feder32 Practice and Procedure § 2092, at 359

,, (1970). The order required by Federal Rule 29 is a nuisance to

I the court and almost always approved. Thus, some juve-time

;,.could be saved by eliminating requirement contained in the ex-

I ception.

-2-

OCo002- 95



P. 0. Box 12248, Capitol Station

Austin, Texas 78711

Honorable Luke Soules

800 ASila;r. Building

San Antonio, Texas 78205

Gentlemen:

At the meeting of the Supreme Court Advisory Committee last

week it was suggested that I transmit in writing the request for

an amendment to Rule 216 of the Texas Rules of Court, and I am ac-

cordingly transmitting same.

It appears that the multi-county districts have difficulty in

arranging their dockets, especially for jury trials when a demand

arid rayment of a jury fee can be done "not less than ten days in
advance." I can understand their predicament and the suggestion

is that the requirement of the rule be that the request and pay-

ment of a demand for jury in a civil case be 30 to 45 days in ad-

vance.

Another suggestion for a change that had been made to me.con-

cerned a time limit on the Court of Appeals in .ruling.o,n a "motion

for rehearing." Some time llitit should be placed on lt that if it

is not ruled on, it is automatically cverruled by operation of
1aw.

I trust that the Committee will find these suggestions favor-
able to recommend to the Supreme Court.

Sincerely,

Solomon Casseb, Jr.

LL,

Kerr County Courthouse

Kerrville, Texas 78028



COUNTIES:

RANOERA

GILLERP- E

KENDALL

KERR

June 19, 1985

Hon. Solomon Casseb, Jr.

District Judge

Casseb, Strong & Pearl

127 East Travis Street

San Antonio, Texas 78205

Dear Judge Casseb:

Thank you for the copy of your letter of June 7, 1985,

concerning the recommended amendment to Rule 216 by the

Supreme Court Advisory Committee.

This amendment will not only assist the multi-county

District Courts in making jury settings, but will reduce

the incidence of non-jury trials being obstructed by

dilatory jury demands.

Sincerely yours,

RRB/fsj



Mr. Franklin Jones

Jones, Jones, Baldwin,

Dear Franklin:

January 9, 1986

Enclosed is a proposed change to Rule 239a submitted by

Jeremy Wicker. Please draft, in proper form for Committee

consideration an appropriate Rule change for submission to the

Committee and circulate it among your Standing Subcommittee

members to secure their comments.

I need your proposed Rule change by February 15, 1986, to

circulate to the entire Advisory Committee:

As always, thank you for your keen attention to the business

of the Advisory Committee.

Very truly yours,

LHSIII:tk

Enclosures

cc: Honorable James P. Wallace,

Justice, Supreme Court of Texas

0C0U041-196



Cctoher 14, 1965

r^--=s=^ =_= _ -_ =^==^ c-e^c^e-:ts tc Rules 16a , =J, 72 r 67111 , Z ,

tne recent
-_

_

_.
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Rule 239a. Notice of Default Judgment

At cr iz-...-zeciately prior to the ti..T^e an interloc•,:tcrv or final

default judc-_ent is rendered, the party takinc the sa_*-e or his

attcr-iev sh-='_1 certifv to the clerk in writinc the last kno:.-n nailinc

address cf the :artv acainst whoLn the jud4,nent is ta:{en,

45



January 11, 1985

Mr. Luther H. Soules, III, C:-iair-man

Supreme Court Advisory Committee

Soules & Cliffe

1235 Milam Building

an Antonio, TX 78205

Re: Rules 3a, 8, 10, 10a, 10h, 27a, 27b, 27c,

165a, 166f, 247, 247a, 250, 305a.

I
i
I

^

j

Dear Luke:

I an enclosing herewith copies of amendments to the Rules of

Civil Procedure as recommended by the Committee on Local Rules of

the Council of Administrative Judges. I am also enclosing a cony

of that Committee's report to Judge Pope which sets out the

reasons for,the proposed changes.

If you would like a copy to go to each member of the Advisory

Committee at this time, please call Flo in my office (512/475-4615)

and we will take care of it.

JPW:fw

Enclosures

11

.1

OC000401



fo: Jack Pope•, Chief Jus.tiee, Suprreme Court of fexas

Re: Report of Committee on Local Rules

Little vacuuo+ exists is case proc•essing; necessity, inventiveness anC

the skill of the me:tinette will rush in to plug gaps in any system of

rules, wherever adopted.

Your committee was furnished copies of all Local Rules filed by

District and County Courts with the Supreme court by April 1 1984 Our.,

Mork was divided, with Judges Ovard and ihurmond reviewing Criminal case

processing and Judges McKim and 5tova1l civil case processing. Our

approach was to group-Local Rules by function, so each could be compared

I for likenesses and differences. Most Local rules addressed these

tunctions:

' 1. Division of work load in overlapping districts.

2. Schedules for sitting in multi-county districts.

3. Procedures for setting cases: Jury, non-jury, ancillary and dilatory,

^ preferential.

5.

' 6. Dismissal for Want of Prosecution. _

7. Notices - lead counsel.

r 8. MithdraMal/Substitution of Counsel.

491.

. Attorney vacations.

0. Engaged counsel conflicts. •

Courtroom decorum - housekeeping. -

12. Es.nortaLory suggestions about good-faitr settlement efforts...

C o n -- * 1 a d7 • n . - .- !! t _ v - I U ? a S

Most courts have general administrative rules, particularly those who

serve more thanone county, setting 'out terms of court in each county,

types of.setting calendars and information about who to call for settings,

what kinC of notice is to be given others in the case and general

housekeeping provisions, subject to change, depending on circumstances.

Comment: The Committee notes that terms of court are governed by

statute, usually when the court was created or in a reconsLitut:ng statute,

mak:ng most, ?f not all, continuous term courts. This language is probably

not neeoed i n a Local Rule. Calendars sett:ng out the "who, when, what and

where" are useful and must be flexible, to fit court needs, such as

illness, vacations and the unexpected long case or docket collaps"e. Our

recoa+mendat:on: place this information in a"broadside", post it in all

courthouses in the Distr:ct and instruct the clerk to send a copy to all

k ut-of-dlstrict attorneys and pro se .ho file paoers, when the first

appearancr i s maoe. The local Bar can be copied when the scnedule is first

aade and not:fied of any changes. W e note that many multi-county JA9:QQN00`'



go•erned by statute or agreement of the affected Judges. All the above

eo.uld be covered by a"Court Information Bulletin", spelling.out the manner

' of getting a setting on motians,- pre-trial and trial matters.

Recommendation: Adopt as a stateride Rulethe following:

LOCAL RULES: NOTICE r0 COUNSEL ANO PUBLIC

Local Schedules and Assignments of Court shall be mailed by each Dist:ict

r County Clerk upon receipt of the first pleading.. or instrument filed by an

attorney or pro se pa:ty not residing within the county. the clerk shall not

be required to p:oviae more than one copy of the rules during a given year to

^ each attorney or litigant who resides outside of the county in wh:ch the case

is filed. It shall be the attorney and litigant's responsibility to keep

informed of amendments to local rules, which shall be provided by the clerk on

request for out of county residents. Local Rules and Amendments thereto shall

' be printed and available in the clerks office at no cost, and shall be posted

in the Courthouse at all times.

G:ouo t-c State Rul.!s of

Many of Local Rules address functions which could best be se:ved by a

statewide uniform rule. lhese are suggested, as examoles.

rJ

0C00M03
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Rule 247. Tried When Set

Every suit snall be t ried wnen it is called, unless continued or post-

poned to a future day, ::nless continued under the ^,ovisions of Rule 247a, or

laced at tne end of tre eccket to be called again for trial in its rec;ular

urcer. No cause wnicn has been set upon the trial docket for the date set

except' by agreement of the parties or for yood cause upon motion and notice to

the opposing party.

CA:RULE15(69t^)
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January 11, 1985

Mr. Luther H. Soules, III, Chair:aan

Supreme Court Advisory Committee

Soules & Cliffe

1235 Milam Building

San Antonio, TX 78205

Re: Rules 3a, 8, 10, 10a, 10h, 27a, 27b, 27c,

165a, 166f, 247, 247a, 250, 305a.

Dear Luke:

I am enclosing herewith copies of amendments to the Rules of

Civil Procedure as recommended by the Committee on LocaZ Rules of

the Council of Administrative Judges. I am also enclosing a copy

of that Committee's report to Judge Pope which sets out the

reasons for.the proposed changes.

If you would like a copy to go to each member of the Advisory

Committee at this time, please call Flo in my office (512/475-4615)

and we will take care of it.

Sincerely,

/ 1

,1

JPW : fw

Enclosures

0C000105



io: jack Pope•, Chief Justiee, SuRreme Court of Texas

Report of Committee on Local Rules

Little vaeuuf+ exists is case proc•essing; necessity, inventiveness and'

the skill of the martinette will rush in to plug gaps in any system of

rules, wherever adopted.

Your eommitteewas furnished copies of all Local Rules filed by

District and County Courts with the Supreme court by April 1, 1984. Our

work was divided, with Judges Ovard and Thurmond reviewing C:iminal case

processing and Judges McKiA and Stovall civil ease processing. Our

approach was to group Local Rules by function, so each could be compared

for likenesses and differences. Most Local rules addressed these

functions:

3.

Announcea+ents, assignments, pass by agreements, and continuances.

P:e-trial methods and procedures.

Oismissal for Want of Prosecution.

Notices - lead counsel.

N:ttidraMal/Substitution of Counsel.

Attorney vacations.

Engaged counsel conflicts.

Court:oom decorum - housekeeping,

12. Exhortatory suggestions about gooa- fa:t,ti settlement efforts.

, .
,

Ihe Committee foundLh:ee broad groupsof

I
I
I

Olvlsion of work load in overlapping districts.

Schedules for sitting in multi-county.dist:icts.

Procedures fo: setting cases: Jury, non-jury, ancillary and dilatory,

preferential.

f0 llowin g

Local Rull!s and offer the

Most courts have general administrative rules, particularly those who

serve more thanone county, setting out terms of court in each county,

types of.setting calendars and information about who to call for settings,

what 'cinc of notice is to be given others in the case and gene:al

housekeeping provisions, subject to change, depending on clreumstances.

statute, usually when the court was

making most, if not all, continuous

court

created or in a reconstituting statute,

term courts. This language is probably

not neeced in a Local Rule. Calendars setting

'.here' are useful and must be flexible, to fit

are governed by

"who, when, what and

court needs, such as

illness, vacations and the unexpected long case or docket collaps°e. Out

place this information in a"broadside", post it in all

courthouses in the Oistr:ct and instruct the cle:k to send a copy to all

out-of-dl.:t:ict attorneys and pro se who file paoe:s, when the first

Ce and notlfied of any changes. We note that many wulti-county Ju0_^ Yi'1

pearance i s maoe. the local Bar ean be copied when

rl

4
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' 9flverned by statute or agreement of the affected Judges. All the above

eo.uld be covered by. a"Court Information 9ulletin", spelling out the manner.

or getting a settinq on motions,- pre-trial and trial_ma-tters.

Recommendation: Adopt as a state+ride Rule the folloMi-ng: "

^ LOCAL RULES: N07ICE to COUNSEL AND PUBLIC

Local Schedules and Assignments of Court shall be mailed by each District

or County Clerk upon receipt of the first pleading.. or instrument riled by an

attorney or pro se par!y not residing within the county. the clerk shall not

be requ-red to provide more than one copy of the rules during a given year to

' each attorney or litigant who resides outside of the county in which the case

is filed. It shall be the attorney and litigant's responsibility to keep

informed of amendments to local rules, which shall be provided by the clerk on

request for out of county residents. Local Rules and Amendments thereto shall

, be printed and available in the clerks office at no cost, and shall be posted

:n the Courthouse at all times.

Grcu-3 i -c! State Rul-o9 -)f °7tc-dure

Many of Local Rules address functions whi:h could best be served by a

statewide unifor-m :ule. fhese are suggested, as ezamples.

.

36ty,-156th



I
Rule Z17a (new). Trial Continuances

' Notions for continuance or aareements.to pass cases set for trial shall

iae in writing, and shal: be filed not less than 10 days before trial date

jI ur 10 days before tne r,onoay of tne week set for trial, if no specific trial date

has been set P- rd h thid t bfov owever aga e. ,e eed notions or continuance may

t nnounced at first docket call in courts utilizing Iecket-call cour: setting

etnods. Emergencies requi^ing celay of trial arising within 10 days of trial

or of the hbnday preceding tne weeK of trial snall be suomitted to the court in

Iwriting at the earliest practicable time. Agreements to pass shall set forth

specific legal, procedural or other grounds which recuire that trial be delayed.

' The court shall have full discretion in granting or denying delay in tne trial

of a case. Upon cotton or agreement granted, the court shall reset the date for

trial.

I
I CA:rO:E:--'^ (E?t't)

d:.
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^^ Mr. Luther H. Soules, IZI, C^.zair«an

Sunreme Court Advisory Committee

Soules & Cliffe

1235 Milam Building

an Antonio, TX 78205

Re: Rules 3a, 8, 10, 10a, 10h, 27a, 27b, 27c,

165a, 166f, 247, 247a, 250, 305a.

Dear Luke:

I am enclosing herewith copies of amendments to the Rules of

Civil Procedure as recommended by the Committee on Local Rules of

the Council of Administrative Judges. I an also enclosing a copy

of that Colnmittee`s report to Judge Pope which sets outthe

reasons for the proposed changes.

If you would like a copy to go to each member of the Advisory

Committee at this time, please call Flo in my office (512/475-4615)

and we will take care of it.

' JPW:fw

Enclosures



to. Jack Pope•, Chief Jus.tice, S-uRreme Court of iexas

Re: Report of Committee on Local Rules

i

Little vacuum exists is caae proc•essing; necessity, inventiveness anC

the skill of the martinette will rush in to plug gaps in any system of

rules, wherever adopted.

:'ou: committee was furnished copies of all Local Ru1es filed by

District and County Courts with the Supreme court by April 1, 198a. Our

W o:k was divided, with Judges Ovard and Thurmond reviewing Criminal case

processing and Judges McKim and Stovall civil case processing. Our

approach was to group Local Rules by function, so each could be compared

for likenesses and differences. Most Local rules addressed these

functions:

' 1. Diviaion of work load in overlapping districts.

2. Schedules for sitting in multi-county dist.-icts.

3. P:ocedu:es for setting cases: Jury, non-jury, ancillary and dilatory,

^ p:efe:ential.

D. Announcements, ass:gnments, pass by agreemen

5. P:e-t:ial methods and procedures.

ts, and continuances.

' 6. Oismissal for Want of Prosecution.

7. Notices - lead counsel.

y 8. Mithdrawal/Substitution of Counsel.

r 9 Attorney vacations.

0.. Engaged counsel conflicts.

l. Court:oom decorum - housekeeping.

i
I

I
I
I
I

12. Exhortatory suggestions about good-faith settlement efforts.

The Committee foundthree broad groups_of Local Rultsand of _er the

!ollowing comments:

Most courts have general administrative rules, particularly those who

serve more than one county, setting out terms of court in each county,

types of.setting calendars and information about ^+ho to call for settings,

what kinC of notice is to :e given others in the case and gene:al

housekeeping provisions, subject to change, depending on circumstances.

cou::houses in the District and instruct the clerk to send a copy to all

out-of_dl;trict attorneys and pro se who file paoers, when the fi:st

Comment: The Committee notes that te::+s of court are governed by

statute, usually w hen the courtMas created or in a reconstituting statute,

making most, i f not all, continuous term courts. fh_s language is probably

not neeced i n a Local Rule. Calendars sett:ng out the "who, w hen, what and

.here" are useful and must be flexible, to fit court needs, such as

illness, vacations and the unexpected long case or docket collavs°e. Our

recommendation- place this information : n a "broadside", post it in all



eo.uld be eovered by a "Court Information 9ulletin", spelling.out the manner

of getting a settinq on - motions,-pre-trial and tr-ial aatters.

t- -
.

Recommendation: Adopt as a statewide Rule the following:

I

LOCAL RULES: NOTICE 10 COUNSEL ANO PU°LIC

Local Schedules and Assignments of Court shall be mailed by each District

'r County Clerk upon receipt of the first pleading.- or,instrument riled by an

attorney or pro se party not residing within the county. the clerk shall not

be required to provide more than one eopy of the rules during a given year to

each attorney or litigant who resides outside of the county in whlch the case

is filed. It shall be the attorney and litigant's responsibility to keep

informed of amendments to local rules, which shall be provided•by the clerk on

request for out of county residents. Local Rules and Amendments thereto Shall

be printed and available in the clerks office at no cost, and shall be posted

in the Courthouse at all times.

C-nuo twc! State Ru1-9 If °'^^•C re

Many of Local Rules address functions which could best be served by a

state•:de uniform r ule. ihese are suggested, as exanples,

36t5,-156th

^
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le 250 ( new)...Cases Set for Trial; Announcement of Ready

Cases set for tr^al on the nerits shall he considered ready for trial

It d tnere shall be no neeo fo^ counsel to declare ready the week, montn, or term

^r to trial date afte- initial announcement of -eady has occurred. Cases not

I1u

ras scheduled Cue to cour: celay shall be considered ready for trial at all

r..es unless infor^eo otne•wise by motion, and such cases shall be carried over

i o the succeeding terr•. for trial assinnment until trial occurs or the case is

therwise disposed. In all instances it shall be the attorney's or pro se

arty's responsibility to know the status of a case set for trial.

I14(69th)

I
I
I
I
I
I
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1.
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Non. Jack Pope

Chief Justice

Supreme Court of Texas

Courts Building

Austin, Texas 78711

In re: Rule 265(a)

As I understand, this Rule was amended in 1978 to eliminate the

reouirement of having to read the pleadings to the jury. The

Rule was intended to have the attorneys summarize their pleadinos

in everyday language rather than readino a lot of legal words

which most pleadinas contain and which meant nothing to most

jurors. I thought this was a great improvement. However,

unfortunately, it did not work out that way. The trial attorneys,

good and bad, are using the same as a tool to completely argue

the entire facts of their case, often witness by witness. -

Hence, they do not summarize their pleadings but their entire

case:'

I attempt to control this problem, but many trial judges do not

because of the wordina of the Rule, and hence, when the lawyers

come to my court, they want to do the same thing they have done

in other courts. The net result is that we hear the facts from

all sides during voir dire, then again in opening statements to

the jury, then again from the witness stand, and then aaain, during

closing arguments. So in every jury case we hear the facts four

times. This is a waste of judicial time.

P.ul.e 265(a) in part says, ". .. shall state to the jury briefly

the nature of his claim or defense and what said party expects

to prove and the relief sought ..."

Attorneys not only state what they expect to prove, but co into

the qualification and the credibility of each and every witness

and into many immaterial and irrelevant facts and conclusions.

In addition, most attorneys do not know how to be brief. I

would suggest that Rule 26,5(a) be amended to read, ". .. shall

0C000414
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State to -the^^jury a brief summary of his pleadinas." And eliminate

^ the phrase, "what the parties expect to prove and the relief

ught." I feel that this would be in line with the committee's

intention just prior to 1978, according to my reading of the

record made by the committee. Richt now we have two closina_

arguments to the jury.

I' I fully realize that it will be sometime before any attention can

be aiven to this matter. However, I hope it will be properly

filed in order to be considered at the proper time by the proper

rommittee.

JCO/ebt

James C. Onion

0C900415



July 29, 1985

Mr. Luther H. Soules III, Chairman

Supreme Court Advisory Committee

Soules, Cliffe & Reed

300 Milam Building

San Antonio, TX 78205

Re:. COAJ Pronosals for

Amendment to Rules 296,

297 and 306c.

Dear Luke,

In response to your letter of July 15, 1985, enclosed

please find redrafted versions of proposals for amendment

to Rules 296, 297 and 306c. Please note that although Rules

296 and 297 are not included in the current draft of the

Proposed Appellate rules, current rule 306c is included in

paragraph (c) of proposed rule 31.

Best regards,

William V. Dorsaneo, III

Professor of Law

WVD:vm

'.J

,

enc.

tj
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Rule 296. Conclusions of Fact and Law

In any case tried in the district or county court without

a jury, the judge shall, at the request of either party, state

in writing his findings of fact and conclusions of law. Such

request shall be filed within ten days after the final judgment

(39-ei-gned.) or order overruling motion for new trial is signed

or the motion for new trial is overruled by operation of law.

Notice of the filing of the request shall be served on the

opposite party as provided in Rule 21a.

COMMENT: This proposed rule change negates the change last

made in Rule 296 effective April 1, 1984. The reason for recom-

mending a restoration of the former rule is that no purpose is

served in requiring a party to request findings of fact and

conclusions of law at a time before motions for new trial have

been dealt with by the trial judge.



Rule 297. Time to File Findings and Conclusions

When demand is made therefor, the court shall prepare its

findings of fact and conclusions of law and file same within

thirty days after the judgment (^s-9igeeel---^ee^i-fir^elinge-e€

f aet-aed-eeeelusiene-ef - law-9kal I -be-€

or order overruling the motion

for new trial is signed, or the motion is overruled by operation

of law. If the trial judge shall fail (se) to so file them, the

party so demanding(,) in order to complain of the failure, shall,

in writing, within five days after such date, call the omission

to the attention of the judge, whereupon the period for

preparation and filing shall be automatically extended for five

days after such notification.

COMMENT: This proposed rule change corresponds to the

change in Tex. R. Civ. P. 296.

7



Rule 306c. Prematurely Filed Documents

No motion for new trial, request for findings of fact and

conclusions of law, appeal bond or affidavit in lieu thereof,

notice of appeal, or notice of limitation of appeal shall be

held ineffective because prematurely filed

COMMENT: This proposed version of Rule 306c is intended to

accomplish two purposes. First, it eliminates language in the

current rule that treats prematurely filed requests for findings

of fact and conclusions of law, appeal bonds, affidavits in lieu

thereof, notices of appeal and notices of limitation of appeal

as being filed "on the date of but subsequent to the date of signing

of the judgment or the date of the overruling of motion for new

trial, if such a motion is filed." Under current appellate

practice, the times for perfecting appeals and/or limiting the

scope of an appeal are not keyed to the overruling of motions for

new trial. If the Committee's recommendations concerning Rules 296

and 297 are adopted, the last sentence of this proposed rule should

1.



be interpreted to mean that a premature request for findings of

fact and conclusions of law should be deemed filed on the date

of but subsequent to the signing of the order overruling the

motion for new trial or the overruling of the motion by operation

of law.

2.
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Dear Hubert:

My cuestion is whether there are any published explana-

tions or bar comments as to the change in Rule 296? Under the

prior Rule 296, it applied to hearings over motions to set

aside default judgments. As you know, the Court often conducts

an oral hearing in which testimony is presented. Thereafter,

the motion to set aside a default judgment may be overr•aled by

operaticn of law seventy-five (75) days after the default

judgment was signed. Under the case law the Appellate Court

might review the trial court's findings of fact and conclusions
of law as - to this hearing. See

Dallas Heating Co., Inc. v. Pardee, 561 S.W.2d. 16 (Tex.Civ.

App.-Dallas, 1977, ref.n.r.e.). Now that the new rule has

eliminated the "by operation of law" wording, does it mean that

the Appellate Courts do not need findings of fact and

conclusions of law on these matters, or that the "signing" in

Rule 296 also applies to the operation of law time period? See

Int'l. Snecialtv Products, Inc. v. Chem-Clean Products,

In Guaranty Bank v. Thompson, 632 S.W.2d. 338, 340 (Tex.

1982), the Court held that a motion to set aside a04^4JOAA'21

judgment "should not be denied on the basis of counter-



.

Sincerely,

David R. Bickel



214/760-5421

TELEX 730836

February 27, 1985

Michael T. Gallagher, Esq.

Fisher. Gallagher, Perrin & Lewis

70th Floor

Allied Bank Plaza

1000 Louisiana

Houston, Texas 77002

Enclosed are proposed changes in Rules 296, 306a, and 306c.

I will be ready to report on these proposals at the March 9, 190-7-

meeting. Please note that if the proposed addition to Rule 296 is

made, there will be no need to amend Rule 306c. If, however, Rule

296 is not amended as proposed, then Rule 306c should be amended

as set out in the attachment to this letter.

Respectfully,

RDB/ls

Enclosures

cc: Ms. Evelyn Avent

State Bar of Texas



Rule 296. Conclusions of Fact and Law

In any case tried in the district or county court without a

jury, the judge shall, at the request of either party, state in

writing his findings of fact and conclusions of law. Such reauest

shall be filed within ten days after the final judgment or or::er

overrulinQ motion for new trial is signed or the motion for ::e,.-j

t:ial is overruled by oDeration of law. Notice of the filing of

the recuest shall be served on the opposite party as providea in

Rule 21a.



Rule 306a. Periods to Run From Signing of Judgment

1. Beginning of periods. The date a judgment or order is

signed as shown of record shall determine the beginning of the

periods prescribed by these rules for the court's plenary power to

grant a new trial or to vacate, modify, correct or re:orm a

judgment or order and for filing in the trial court the various

docu:nen*_s in connecticn with. an appeal, including, but not limited

to an original or amended motion for new trial, a motion for

reinstatement of a case dismissed for want of prosecut_on, a

recuest for findincs of fact and conclusions of law, findincs of

fact and conclusions of law, an appeal bond, certificate of cas:-1

deposit, or notice or affidavit in lieu thereof, and bills of

exception and for filing of the petition for writ of error if

review is souc^t by writ of error, and for filing in the appellate

court of the transcript and statement of facts, but this rule

shall not determine what constitutes rendition of a judgment or

order for any purpose.



Rule 306c. Prematurely Filed Documents

No motion for new trial, request for findings of fact and

conclusions of law, appeal bond or affidavit in lieu thereof,

notice of appeal, or notice of limitation of ap-oeal shall be held

ineffective because prematurely filed; but every such motion shall

be deemed to have been filed on the date of but subsequent to the

date of signing of the judgment the motion assails, and every such

request for findings of fact and conclusions of law and every suc:^.

apu`al bond or affidavit or notice of appeal or notice of

limitation of appeal shall be deemed to have been filed on the

date of but subsequent to the date of signing of the judgment, -_

,7
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August 6, 1984

Honorable Jack Pdpe, Chief Justice

The Supreme Court of Texas

P.O. Box 12248, Capitol Station

Austin, TX 78711

Re: Apparent unintended anomoly in amendment to the Texas Rules of Civi1

Prccedure, ef:ective April 1, 1984

Dear Justice Pope:

I::ave recently discovered an apparent ano^oly created by the a_cend^ents

to Ruies 296 and 306c, effective April 1, 1984. The problem is created wnere

a pre=at,-re request for findings or tact and conclusions of law is Wade and a

motion for new trial is filed.

Rule 306c was broadened to include prematurely filed requests for findings

of fact and conclusions of law. If such a reauest is pre=aturely filed and a

motion for new trial is filed, the recuest is deemed to have been filed on

the date of (but subsequent to) the date of the overruling of the motion for

new triai. This amendment would have created no problem had Rule 296 not also

been amended to require a request for findings and conclusions to be filed

within ten days after the final judgment is signed, regardless of whether a

motion for new trial is filed. The pre-1984 version permitted a request to

be filed within ten days after a motion for new trial is overruled.

Reading both the amended rules together, if a premature request for

findings and conclusions is made and a timely motion for new trial is filed,

the request will be deemed to have been filed too late if the motion for new

trial is overruled more than ten days after the judgment is signed. This is

quite possible, of course, since Rule 329b(c) allows the trial court 75 davs

to rule on a-notion for new trial befcre it is overruled as a matter of law.

If this result was intended, please excuse my having taken up your

valuable time. If it was not intended, I hope that I have been of some

assist.:::ce to the Court.

ii



June 3, 1985

Ms. Evelyn Avent

State Bar of Texas

P. 0. Box 12487

Capitol Station

Austin, Texas 78711

Re: COAJ Proposals for

Amendment to Rules

296, 297 and 306c

Dear Evelyn,

Enclosed please find the proposed changes to Rules

296, 297 and 306c. I would appreciate it if you would place

them on the agenda for the.next meeting.

Respectfully,

^2&
William V. Dorsaneo, III

Professor of Law

WVD:vm

enc.

cc: Michael T. Gallagher

Judge James P. Wallace

Luther H. Soules, III

R. Doak Bishop

Charles R. Haworth

Guy E. "Buddy" Hopkins

c:J

4?



Rule 296. Conclusions of Fact and Law

In any case tried in the district or county court without a

d
1

jury, the judge shall, at the request of either party, state in

writing his findings of fact and conclusions of law. Such

request shall be filed within ten days after the final judgment

or order overruling motion for new trial is signed or the motion

for new trial is overruled by operation of law. Notice of the

filing of the request shall be served on the opposite party as

provided in Rule 21a.

Comment: This proposed rule change negates the change last

made in Rule 296 effective April 1, 1984. The reason for recom-

mending a restoration of the former rule is that no purpose is

served in requiring a party to request findings of fact and

conclusions of law at a time before motions for new trial have

been dealt with by the trial judge.





Rule 297. Time to File Findings and Conclusions

When demand is made therefor, the court shall prepare its

findings of fact and conclusions of law and file same within

thirty days after the judgment or order overruling the motion for

new trial is signed, or the motion is overruled by operation of

law. If the trial judge shall fail to so file them, the party so

demanding in order to complain of the failure, shall, in writing,

within five days after such date, call the omission to the atten-

tion of the judge, whereupon the period for preparation and

filing shall be automatically extended for five days after such

notification.

Comment: This proposed rule change corresponds to the

change in Tex. R. Civ. R. 296.

0
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Rule 306c. Prematurely Filed Documents

No motion for new trial, request for findings of fact and

conclusions of law, appeal bond or affidavit in lieu thereof,

notice of apoeal, or notice of limitation of appeal shall be held

ineffective because prematurely filed. Every such prematurely

filed document shall be deemed to have been filed on time on the

first date of the period durng which the document may be filed as

prescribed by the applicable rule or rules.

Comment: This proposed version of Rule 306c is intended to

accomplish two purposes. First, it eliminates language in the

current rule that treats prematurely filed requests for findings

of fact and conclusions of law, appeal bonds, affidavits in lieu

thereof, notices of appeal and notices of limitation of appeal as

being filed "on the date of but subsequent to the date of signing

of the judgment or the date of the overruling of motion for new

trial, if such a motion is filed." Under current appellate prac-

tice, the times for perfecting appeals and/or limiting the scope

of an appeal are not keyed to the overruling of motions for new

trial. It the Committee's recommendations concerning Rules 296

and 297 are adopted, the last sentence of this proposed rule

should be interpreted to mean that a premature request for

findings of fact and conclusions of law should be deemed filed on

the date of but subsequent to the signing of the order overruling

the motion for new trial or the overruling of the motion by

operation of law.



September 6, 1985

To the Committee on Administration of Justice

From Evelyn A. Avent

The enclosed rules are on the Agenda for action by the Com-

mittee at its meeting Saturday, September 14.

Please bring your copies with you to the meeting.

Enclosures



Mr. Luther H. Soules, III, Chairman

Supreme Court Advisory Committee

Soules & Cliffe

1235 Milam Building

;:an Antonio, TX 78205

January 11, 1985

Dear Luke:

Re: Rules 3a, 8, 10, 10a, 10b, 27a, 27b, 27c,

165a, 166f, 247, 247a, 250, 305a.

I am enclosing herewith copies of amendments to the Rules of

Civil Procedure as recommended by the Committee on Local Rules of

the Council of Administrative Judges. I am also enclosing a cony

of that Committee's report to Judge Pope which sets out the

reasons for.the proposed changes.

If you would like a copy to go to each member of the Advisory

Committee at this time, please call Flo in my office (512/475-4615)

and we will take care of it.

Sincerely,

JPW : f-,a

Enclosures

0C300133



Report of Committee on Local Rules

Little vacuum exists is case proc•essing; necessity, inventiveness anQ

the skill of the martinette will rush in to plug gaps in any system of

rules, wherever adopted.

Your committee was furnished copies of all Local Rules filed by

District and County Courts with the Supreme court by April 1, 198e. Our

work was divided, with Judges Ovard and Ihurmond reviewing Criminal case

processing and Judges NcKim and Stovall civil case processing. Our

approach was to group Local Rules by function, so each could be compared

for likenesses and differencea. Most Local rules addressed these

functions:

, 1. Division of work load in overlapping. districts.

2. Schedules for sitting in multi-county districts.

S Procedures for setting cases: Jury, non-jury, ancillary and dilatory,

preferential.

^. Announcements, assignments, pass by agreements, and continuances.

S. P:e-trial methods and procedures.

6. Oismissal for Want of Prosecution.

7. Notices - lead counsel.

8. Nithdrawal/Substitution of Counsel.

Attorney vacations. -_

0. Engaged counsel conflicts.

11. Courtroom decorum - housekeeping.

12. Ezhortatory suggestions about good-fait,l settlement efforts.

Ihe Committee found three broad groupsof Local Rul^!sand offer the

fallowing comments:

I

Most courts have general administrative rules, particularly those who

serve more than one county, setting out terms of court in each county,

types of,setting calendars and information about who to call for settings,

what kind of notice is to be given others in the case and general

housekeeping provisions, subject to change, depending on circumstance3.

Comment: The Committee notes that ter:+s of court are governed by

statute, usually when the court was created or in a reconstituting statute,

making most, if not all, continuous term courts. fh:s language is probably

not neeoed in a Local Rule. Calendars sett:ng out the "who, when, what and

-he:e" are useful and must be flexible, to fit court needs, such as

illness, vacations and the unexpected long case or docket collaps-. Our

recommenoation: place this i nformation 1^ a "broadside", post it in all

cou:thouses in the Oistrict and instruct the cle:k to send a copy ta all

ut-of_dl;trict attorneys and pro se who file paoers, when the first

aApearance i s maae. the local Bar can be copied when the scnedulr

ade and notif:ed of any changes. We note that aany multi-county

d(^

-!a

t
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' governea by statute or agreement of the affected_Judges. All the above

could be eovered by a"Court Information Bulletin", spelling out the manner.

of getting a setting on motions,- pre-t:ial and trial matters.

Recommendation: Adopt ae a statewide Rule the following.;

LOCAL RULES: NOTICE f0 COUNSEL AND PU°LIC

Loeal Schedules and Assignments of Court shall be mailed by each District

or County Clerk upon receipt of the first pleaoing..or instrument riled by an

attorne7 or pro se pa:Ly not residin9 within the county. the clerk shall not

be required to p:ovioe more than one copy of the rules during a given year to
each attorney or litigant who :esides outside of the county in Mhich the case

is filed. It shall be the attorney and litigant's responsibility to keep

infore+ed of amenoments to local rules, which shall be provided by the clerk on
request for

out of county residents. Local Rules and Amendments thereto shall

be printed and available in the clerks office at no cost, and shall be posted
in the Courthouse at all tia+es.

Many of Local Rules address functions which could best be se:ved by a

statewide uniform rule. fhese are suggested, as examples.
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Rules Committee

State Bar of Texas

P.O. Box 12487

Austin, Texas 78711

March 7, 1984

Re: Recent Rules Changes

Gentlemen:
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Rules Com;nittee

March 7, 1984

Pace 2

I cornend you and -the Supreme Court for the production of these

new rules. By and laroe, they seem to solve most of the problems

which have been in existence for many years.

RHK: ssd -
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March 19, 1984

Sincerely,





RAY SHIELDS

COURT REPORTER

May 1, 1986

Luther H. Soules, III

800 Milan Building

East Travis at Soledad

San Antonio, Texas 78205

Dear Luke:

Thanks for the information from the meeting of the Supreme

Court Advisory Committee. This is the second suggestion

that I have made that I feel the Committee has not understood.

The problems we have in rural, multi-county districts are

just different than the problems in San Antonio, Houston

and Dallas.

,Would you please send me a list of the members of this

Committee. Frankly, I want to see if the Committee is just

overbalanced with city folks.

The request that the Committee virtually ignored about the

90 day, 100 day problem on statement of facts and transcripts

was treated as if I wanted to give more time to court reporters.

What I want, is a requirement that the lawyers let the court

reporter know something before there is only 10 days left.

My court reporter's office is in Henrietta. The large part

of our business is in Montague and the smallest part in

Archer City. Court reporters in the big cities, when the

court is idle, can simply go to their office and start to

work. Court reporters in the country with more than one

county can work only when they're in„the county where their

office is.

I am getting sick and tired of hearing about court reporter

delay at every meeting I go to when I know that my court

reporter is working nights and weekends when he has to to

get a statement of facts done. He seldom takes depositions

and that is not causing any problem. In fact, he seldom

has to ask for an extension of time and then only when some

lawyer perfects an appeal at the last minute.



May 1, 1986

I guess I just wanted to get this off my chest. But, I'd

still like a list of the members of the Committee.

It has been a long time since I've seen you and perhaps we'll

run _together again one of these days.

Very truly yours,

FJD:lb
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COURT REPORTER

.

November 14, 1985

Hon. James P. Wallace

P.O. Box 12248

Austin, Texas 78711

Dear Jim:

538•5913

In the last couple of years every time we have a judges'

meeting, somebody on the Supreme Court raises criticisms

of court reporter delay in preparing statements of fact for

appellate purposes. I may have written you about this before.

I know I have commented to the Chief on the matter.

Recently, a case tried by me has had appeal perfected in

a manner timely under the rules, but impossible with respect

to the clerk and court reporter. It will require my court

reporter to get an extension of time, which extension will

probably be later cited by some appellate judge at some

meeting to demonstrate "court reporter delay".

The problem is the two rules which have to do with perfecting

appeal (Rule 356) and filing of the statement of facts and

transcript (Rule 386). As you know Rule 386 provides that

the transcript and statement of facts will be filed in the

Appellate Court within 60 days of the date the judgment is

signed unless there has been a motion_for-lew trial filed

in which case it must be filed within 100 days. Rule 356

provides that appeal must be perfected by the filing of a

cost bond within 30 days of the date the judgment is signed,

or if a motion for new trial is filed, within 90 days after

the judgment is signed.



Hon. James P. Wallace

?age 2

November 14, 1985

To give you an example of the probl?m causpd- *h case I

mentioned above had its final judgment signed on August 12,

1985. In perfect compliance with Rule 356, the losing

attorney filed a cost bond on November 12, 1985, 92 days

after the judgment was signed, but the first day following

a Sunday and legal holiday. He filed it late that afternoon

and therefore left 7 days for the transcript and statemc^.t

of facts to be prepared and filed in the Appellate Court.

In checking with the clerk with the.Second Court of Appeals,

I understand that it is probably 4 to 5 months after an

appeal is filed with the CourL of Appeals before it is

actually submitted. It seems to me that there could either

be more time for the court reporter to get the statement

of facts ready after the appeal is perfected, or there could

be a requirement that a notice to the court reporter and

d t whfter j m n a moti90 dal li thi b gys a en e onan uer c e ear erc

for new trial has been filed.

Frankly, Jim, I don't guess I have a solution. However,

if you feel the court would be interested in trying to do.

something about this, I would put more time into a possible

solution.

Very truly yours,

FJD:lb
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May 2, 1984

♦

'

O! WES1 P.auioc

CONAOE TE>oS7?3G,

ne: Administration of Justice Committee

Please find enclosed proposed Rule 364a.

As you can see there have been some changes made which were pre-

sented recently, and hopefully these changes will satisfy any

objections made at our last meeting.

I am, by copy of this letter, asking that Ms. Avant send a ccpv

of this proposed Rule to the members of the c-mmittee.

GrH,'bI h

encl.

c_"'.

Ca=i=c1 Station



(Proposed) RULE 364a

STAY OF ENFORCEMENT OF JUDGMENT OR ORDER

PENDING APPEAL

In lieu of a supersedeas bond provided for in Rule 364a,

the court from which or to which an appeal is taken may

order a stay of all or any portion of any proceedings to

enforce the 3udgment or order appealed from pendina or.

appeal upon further finding that the appeal is not

frivolous, not taken for purposes of delay and that the

interest of justice will be served by a stay.

Either court may vacate, limit or modify the stav for

eood cause during the pendency of the appeal. A metion to

vacate, limit, or modify the stay shall be filed and

determined in the court that last rendered any order

concerning the stay subject to review by any higher

court.

Any order granting, limiting, or modifying a stay must

provide sufi:cient conditions for the continuina security

of the adverse party to preserve the status quo and the

effectiveness of the judgment or order appealed from.



Professor William V. Dorsaneo III

School of Law

Southern Methodist University

Dallas. Texas 75275

Dear Bill:

As I told you this morning in our telephone conversation. I just received a

copy of a partial transcript of the March 7-8 meeting of the Supreme Court

Ad•:isor.y Committee. On page 53 I see that the Committee voted to direct you to

seek further input from me reoarding my proposal to amend paragraph (a) of the

:;upreme Court Order following Rule 376-a. (See p. 10 of my letter to Michael

Gallagher. which you referred to during your meeting.) I am afraid that no one

understood what I was attemptina to accomplish, but I should and do accept all

the blame. While the order needs to be amended, as I shall explain. the way I

proposed to do so was, on further reflection, not the best wav to do it.

First. I realized all along that the Order was amended. effective April 1.

1985. The problem is it still requires the trial clerk to endorse on the

transcript: "Applied for by P.S. on the _____ day of ________. A.D. 19 ___. and

delivered to P.S. on the _____ day of ........ A.D. 19_____, .... " Since

the clerk has a duty to prepare and deliver the transcript without the request

of' a party, and the clerk sends it directly to the court of appeals. not to the

party. the currently required endorsement is erroneous. Parties don't apply for

transcripts, and they are not delivered to parties_ The enclosed proposed

amendment simply requires the clerk to endorse on the transcript the date he

delivered it to the court of appeals.

Second, the last sentence of paragraph (a) should be deleted because the

"affirmance on certificate" practice no longer exists. Prior to the amendment

to F?ule 387, effective January 1. 1981, it was possible to have the judgment

affirmed "on certificate" if the appellee filed in the appellate court: (1) a

certit'ied copy of the judgment and (2) a"certificate" of the trial court clerk

stating the time when and how such appeal or writ of error was perfected. It

was this certificate that the last sentence of the Order following Rule 387-a

refers to. The 1981 amendment. however. completel.y rewrote Rule 387 and. amona

other thinas. deleted the c?rtificate requirement. -



I hope this clears up the matter and that the Committee can expedite this

chanae without consumina much of its valuable time.

Jeremy C. Wicker

Professor of Law

Chair. Supreme Court Advisory Committee



Supreme Court Order Relating to Preparation of Transcript -

(following Rule 376-a)

(g) -

The Clerk shall deliver the transcript to the appropriate

Court of Appeals and shall in all cases indorse upon it before

it finally leaves his hands as follows, to wit:

Sunreme Judicial District on the day of

A.D. 19 ," and shall sign his name officially thereto.

Comment: Since the clerk of the trial court delivers the

transcript directly to the clerk of the court of appeals, and not

to a party, and a party no longer has a duty to request delivery

of the transcript, the language of the current endorsement requirement

is erroneous. The last sentence is deleted since the "affirmance

on certificate" parctice was abolished by the amendment of Rule

387, effective January 1, 1981.



TO: Justice Wallace

FROM: C. Raymond Judice

DATE: December 4, 1984

RE: Certification of transcription

Supreme Court Order following Rule 377

On November 20, 1984 the Supreme Court promulgated amendments to

the Standards and Rules for Certification of •Certified Shorthand

Reporters in conformity with Article 2324b, V.T.C.S.

These amendments provide, among other matters, that each

shorthand reporter, when certifying to a transcription, indicate his

or her certification number, date of expiration of certification, and

business address and telephone niimber.

The Order following Rule 377 of the Rules of Civil Procedure,

provides a similar certification form but it does not require the

certification number, date of expiration of current certification and

business address and phone number of the reporter certifying.

As it is unclear whether the Supreme Court Order of November 20,

1984 amended the Order following Rule 377 of the Rules of Civil

Procedure as well as the Standards and Rules for Certification of

Court Reporters, I felt that I should bring this to your attention.

If the November 20, 1984 Order had the effect of amending the

Order following Rule 377 as well as the' Court Reporter Standards,

should this be communicated to West Publishing Company to ensure that

the next printing of the Rules of Civil Procedure will include this

amendment?

If the November 20, 1984 Order did not amend the Order following

Rule 377, should this amendment be brought to the attention of the

Advisory Committee for possible action to bring it into conformity

with the action of the Supreme Court of November 20, 1984?

OCJ00450



ORDER OF THE COURT

IT IS ORDERED by the Supreme Court of Texas that-* the foll'owing chances,

additions, and amendments to the Standards and Rules for Certification of

Certified Shorthand Reporters as they were adopted and promulgated effective

January 1, 1984, in- conformity with Article 2324b, V.T.C.S., as amended by

Senate Bill 565, 68th Legislature, Regular Session, shall be and read as follows:

Rule I., General Reouirements and Definitions, is amended by 'adding

Paragraphs I. and J. to read as follows:

I. Certification of transcriptions.

1. The transcription of any oral court proceediz5,

• deposition or proceeding before a grand jury, referee or court

eo:r=issioner, or any other doc=ent certified by a certi_'ied shortha:.d

reporter for use in litigation in the courts of Texas, shall cont_-in

as a part of the certification thereof, the sig;.,ature, address and

telephone nunber of the certified shorthand reporter and his or her

State certification nu=ber and the date of ezpiration of

certi:icat:on, substantially in the following fo:_:

;

I. , a eertified sbortband

reporter of the State of Texas, do bereb7 certify t.`.at the above and

feregoir.Z coatains a true and correct transcriptioa of

(imsert description of naterial or

docn=Lcnt certifisd)

Certified to on this the day of . 19

'A—
^

(SigzAcu:e at Reporter)

(iypeo or Priztea tiane ot Eeporcer)

Certification Nuober of Reporter:

Date of L.z?i:acion of Current Certificatioa:

Eua i ess Address:

OC000451



`:.2'. A certification of a transcript of a court

proceeding by an official court reporter shall contain 'a certificate

signed by the court reporter substantially in the following for=:

I. . . . . . . . . . . . . . ., official court reporter in and for

the . . . . . eourt of . . . . Count7. State of iezaa,

edo herb7 eeztif7 that the above and foregoia; contains a tzue and

correct transcription of all the proceeaings (or all proceedicga

dizected by counsel to be included in the atat cent of facta. as the

case u y be), in the above st7led and ns-bered cause, all of vhich

occurred in open court or in chaaners and were reported by me.

I further certif7 that this transcription of the record of the

proceedi:gs truly and correctly reZlects the exhibits, if any, offered

by the repaective parties.

. . . . . . . . . . . . . .

•(S1S=atL're)•

Official Court Reporter"

(Typed orYrinted:taae ofYeporcer)• • • • •

.

Certi_`ication tiu=ber of Heporter: . . . . . . . . . . . . . . . . .

Dace of T_z-Jiratioa of Current Certi=ication:

. . . . . . . . . . . . . . . . . . . . . . . . .

. . . . . . . . . . . . . . . . . . . . . . . . .

Telephone xu=ber: ........................

3. A person not certified who perfo:=s the functions of a

court reporter pursuant to Secr.ion 14 of Article 2324b, V.T.C.S.,

shall attach to and =ke a part of the certification of any deposition

vhich requires certification, an affidavit that no certified shorthand

reporter was available to take the deposition, which shall be sworn to

by that person and the parties to the proceedinbs, or their attor=eys

present. The'certification of a transcription of a court proceeding

reported pursuant to section 14 of article 2324b, V.T.C.S., by a

person not cert::^ed shall contain an affidavit sworn to by that

person,the attorneys representing the parties in the court proceedinb,

and the judge presiding that no certified shorthand reporter was

available to per=c:-rl the duties of the courr, reporter.

UCJ0045^
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(Signature)
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k
TO: Chief Justice Pope

FROM: C. Raymond Judice

DATE: August 22, 1984

RE: Proposed amendments to Rules of Civil Procedure.

One of the proposed amendments to the Rules and Standards for the

Court Reporters Certification Board would require that the court

reporter insert in the certification of any deposition or court pro-

ceeding his or her certification number, date of expiration of current

certification and his or-her business address.

Presently, the Suore=e Court Order Relatins to the Pre^araticn

of Statement- of Facts as found following Rule 377 of the Texas Rules

of Civil Procedure doe;not require these aatters to be inserted in

such certification.

Attached is a draft of a proposed anendnent to this order which

would insert these requirements in that order.

LS^
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Item (e), of the Supreme Court Order Relating to the Preparation of

Statements of Facts (Rule 377, T.R.C.P.) is amended to ,read as

follows:

(e) The statement of facts shall contain the certificate signed

by the court reporter in substance as follovs:

"THE STATE OF TTaAS

COIISTY OF

I. . . . . . . . . . . . . . , official court reporter in and for

the ..

•

court of• ..

•

. County, State of Iezas,

do hereby certify that the above and foregoing contains a true and

correct transcription of- all the proceedings (or all proceedings

directed by counsel to be included in the statement of facts, as the

case may be). in the above styled and nuabered cause, all of vhich

occurred in open court or in chaabers and were reported by me.

I further certify that this,transcription of the record of the

proceedings truly and correctly reflects the ezhibits, if any. offered

by the repsective parties.

. . . . . . . . . . . . . . . . . .

(Signature)

Official Court Beporter"

(Typed or•Princed•Haae of•8eporter}^

Certification 2:unber of Eeporter: . . . . . . . . . . . . . . . •

Date of Ezpiration of Current Certification: . . . . . . . . . . .

businesc Address:

Telephone Huaber:

. . . . . . . . . . . . . . . . . . . . . . .

. . . . . . . . . . . . . . . . . . . . . . . .

J
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April 14, 1986

Professor William V. Dorsaneo III

Southern Methodist University

Dallas, Texas 75275

Dear Bill:

Enclosed is a letter from Jay M. Vogelson regarding consideration

10

of a proposed new rule relative to interlocutory appeals. Please

draft, in proper form for Committee consideration, appropriate

Rule changes for submission to the Committee and circulate them
among your Standing. Subcommittee members to secure their
comments.

LUTHER H. SOULES III

LHSIII/tat

encl/as

;a^

0C000456



I
Mr. Luther H. Soules, III, Chairman

Supre:ne Court Advisory Committee

Soules, Cliffe & Reed

J 800 Milam Building

San Antonio, TX 78205

Administration of Justfce Committee

Fisher, Gallagher, Perrin & Lewis

2600 Two Houston Center

Houston, TX 77010

January 30, 1986

Re: Proposed New Rule Relative to

Interlocutory Appeals

Dear Luke and Mike:

a.-n enclosing a letter from Jay M. Vogelson of

Dallas, regarding consideration of a proposed new rule

relative to interlocutory appeals.

I
May I suggest that this matter be placed on our

next Agenda.

Sincerely,

3 a

Moore & Peterson

Attorneys at Law

2800 First City Center

Dallas, Tx 75201-4621

OC00045i
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754-4819

January 27, 1986

Honorable Ted

Supreme Court

Supreme Court

Austin, Texas

Z. Robertson

of Texas

Building

78711

Dear Justice Robertson:

I would like to suggest for consideration a new rule for

the Texas Rules of Civil Procedure relative to interlocutory

appeals.

As you know, under the Federal System, 28 U.S.C. §1292(b)

(a copy of which is attached for your ready reference), an

interlocutory appeal can be had from an order of a trial court

where the trial court is of the opinion that the order involves

a controlling question of law upon which there is a substantial

ground for a difference of opinion, in circumstances where an

immediate appeal would materially advance the ultimate

termination of the litigation. Such an appeal is discretionary

with the trial court, as well as with the Court of Appeals.

There exist no similar procedure under the Texas Rules of

Civil Procedure. The only presently available method to seek

review is. by mandamus which, *because of its inherent

limitations, is not satisfactory.

It has been my experience that the interlocutory appeal

procedure in the Federal System is an extremely valuable route

to review legal issues that could terminate litigation, and

does not unduly burden the courts. Since the interlocutory

appeals are limited to controlling issues of law and are

discretionary, interlocutory appeals in practice are few and

the limitations insure that an appeal will be permitted only

where there are truly controlling issues of law. I would

ccm:nend the Federal practice for consideration.

This suggestion is prompted by my involvement in a case in

a District Court in Dallas. The case concerns an alleged

breach of an international co„unercial contract. The threshold

0CO00458



Honorable Ted Z. Robertson

Page 2 - -

January 27, 1986

-1
i
1

1

issue -is whether the contract is subject to mandatory

arbitration under the Federal Arbitration Act. Assuming the

District Court declines to order arbitration, a great deal of

time and expense would be involved in trying the case, all of

which would be held for naught if, on appeal, it was ruled that

nandatory arbitration was required. This is but one example of

the type of situation in which an interlocutory appeal would

materially advance the disposition of the case and should be

authorized.

I would be glad to render whatever assistance you might

wish in analyizing the impact that such a rule amendment would

have, and the propriety of instituting such a process in

Texas. Thank you for your kind consideration and courtesy.

With best regards,



28 U.S.C. 1292(b)

I

0C000460
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Professor William V. Dorsaneo,

Southern Methodist University

Dallas, Texas 75275

Dear Bill:

III

Enclosed are proposed changes to Rules 356 and 386 submitted

by Judge Frank J. Douthitt. Please draft, in proper form for

Committee consideration appropriate Rules changes for submission

to the Committee and circulate them among your Standing
Subcommittee members to secure their comments.

I need your proposed Rules changes by February 15, 1986, to

circulate to the entire Advisory Committee.

As always, thank you for your keen attention to the business

of the Advisory Committee.

LHSIII:tk

Enclosures

cc: Honorable James P. Wallace,

Justice, Supreme Court of Texas



February 4, 1986

Mr. Luther H. Soules, III, Chairman

Supreme Court Advisory Committee

Soules, Cliffe & Reed

800 Milam Building

San Antonio, TX 78205

Mr. Michael T. Gallagher, Chairman

Administration of Justice Committee

Fisher, Gallagher, Perrin & Lewis

2600 Two Houston Center

Houston, TX 77010

Re: Rule 356 (perfecting appeal) and

Rule 386 (filing of statement of facts and

transcript)

Dear Luke and Mike:

I am enclosing a letter from Judge Frank J. Douthitt of
Henrietta, regarding the above rules.

May I suggest that these matters be placed on our next

Agenda.

Sincerely,

J es P. Wallace
stice

JPW: fw

Enclosure

cc: Honorable Frank J. Douthitt

Judge, 97th Judicial District

P. 0. Box 530

Henrietta, Texas 76365



RAY SHIELDS

COURT REPORTER

November 14, 1985

Hon. James P. Wallac.e

P.O. Box 12248

Austin, Texas 78711

Dear Jim:

J

In the last couple of years every time we have a judges'

meeting, somebody on the Supreme Court raises criticisms

of court reporter delay in preparing statements of fact for

appellate purposes. I may have written you about this before.

I know I have commented to the Chief on the matter.

Recently, a case tried by me has had appeal perfected in

a manner timely under the rules, but impossible with respect

to the clerk and court reporter. It will require my court

reporter to get an extension of time, which extension will

probably be later cited by some appellate judge at some

meeting to demonstrate "court reporter delay".

The problem is the two rules which have to do with perfecting

appeal (Rule 356) and filing of the statement of facts and

transcript (Rule 386). As you know Rule 386 provides that

the transcript and statement of facts will be filed in the

Appellate Court within 60 days of the date the judgment is

signed unless there has been a motion for new trial filed

in which case it must be filed within 100 days. Rule 356

provides that appeal must be perfected by the filing of a

cost bond within 30 days of the date the judgment is signed,

or if a motion for new trial is filed, within 90 days after

the judgment is signed.



Hon. James P. Wallace

Page 2

November 14, 1985

mentioned above had its final judgment signed on August 12,

1985. In perfect compliance with Rule 356, the losing

attorney filed a cost bond on November 12, 1985, 92 days

after the judgment was signed, but the first day following

a Sunday and legal holiday. He filed it late that afternoon

and therefore left 7 days for the transcript and statemezt

of facts to be prepared and filed in the Appellate Court.

In checking with the clerk with'the Second Court of Appeals,

I understand that it is probably 4 to 5 months after an

appeal is filed with the Court of Appeals before it is

actually submitted. It seems to me that there could either

be more time for the court reporter to get the statement

of facts ready after the appeal is perfected, or there could

be a requirement that a notice to the court reporter and

clerk be earlier than 90 days after judgment when a motion

for new trial has been filed.

Frankly, Jim, I don't guess I have a solution. However,

if you feel the court would be interested in trying to do

something about this, I would put more time into a possible

solution.

Very truly yours,

FJD: lb

L_
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TO: Justice Jim Wallace

FROM:

DATE:

RE:

C. Raymond Judice

December 11, 1984

Proposed amendments to Rule 423, T.R.C.P.

During the meeting of the Chief Justices of the Courts of Appeals

on Friday, November 30, 1984, the assembled Chief Justices adopted a

motion by Chief Justice Summers that the attached proposed amendments

to Rule 423, T.R.C.P. be submitted for consideration by the Supreme

Court.

I was asked to forward it to you for consideration by the

Advisory Committee.



SUGGESTED AMENDMENTS TO RULE 423, TEX. R. CIV. P.

(a) Right to Argument. When a case is properly prepared for submission

any party who has filed briefs in accordance with the rules prescribed there-

for and who has made a timely request for oral araument under ( f) hereof may ,

upon the call of the case for submission, submit an oral argument to the

court .

( b) Unchanged.

( c) Unchanged. (7_^

(d) Time Allowed. In the argument of cases in the Court of Appeals,

each side may be allowed thirty ( 30) minutes in the argument at the bar, with C:^^

fifteen (1

difficult

applicatio

parties f

5) minutes more

questions, the t

n is made befo

or purposes of

in conclusion by the appellant. In cases involving

ime allotted may be extended by the court, provided

re argument begins. The court may also align the

presenting oral argument. The Court rr.av, in its

discretion , shorten the ti me allowed for oral arcument.

Not more than two counsel on each side will be heard, except on

leave of t he court.

Counsel for an amicus curiae shall not be permitted to argue except
-

that an am

with leave

icus may share

of the court ob

time allotted to one of the counsel who consents and

tained prior to argument.

^. j

E

( e) Unchanged.

(f) A party to the aypeal desiring oral aroument shall file a request

therefor at the time he files his brief in the case. Failure of a corty tc

0C000•1h6
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MEMORANDUM

TO : Judge Wallace

FROM: Judge Robertson

DATE: July 8, 1985

RE : Supreme Court Advisory Committee

It is suggested that the Supreme Court Advisory Committee

consider deleting and/or abolishing Rules 439, 440 and 441 of the

Texas Rules of Civil Procedure.



.

NO. 01-84-0536-CV

APPELLEE

On Appeal from the 189th Judicial District Court

of Harris County, Texas

Trial Court Cause No. 78-3109

The appellant, C.H. Adams, brought this suit for

damages alleging an illegal offset by the appellee, First State

Bank of Bellaire, against funds that Tri-State Oil and Gas, Inc.

had on deposit with the bank. The appellant was a shareholder of

Tri-State Oil and Gas, Inc. and, as its successor in interest,

intervened in the suit. The trial court cranted a su:-mary

judcr.ient for the appellee, and the appellant now asserts three

points of error on apFeal•. He alleges that the trial court based

its judcrent on issues not expressly set out in the apzellant's

motion for summary judgment; that the four-year statute of

limitations is applicable to his 'cause 'of action, not the two-

year statute of limitations; and he asserts that the doctrines of

res judicata and estoppel prevent a recovery by the ap:ellee.

Tri-State's relationship with the appellee was as a

depositor and a borrower. It maintained four bank accounts with

the appellee, and on January 16, 1976, borrowed $100,000 from

appellee. The loan was evidenced by a note which was secured by

warehouse receipts. On February 20, 1976, Tri-State borrowed

another $30,000 from the appellee, executed a secend r-ote and

secured that note by an assignment of oil leases.

On March 1, 1576, the State of Texas filed suit

against Tri-State and some of its officers and stockholders,

alleging irregularities in Tri-State's operations and prayed for

a receiver to be apFointed. The state court, after an ex Farte

hearing, cranted the state's request and aYrointed a receiver.

": ,



On March 3, 1976, because of an article in a P.ouston

newspaper concerning the state's activities against Tri-State,

the appellee became aware of the state court action. Althouoh

the appellant's notes had not matured, the appellee declared

itself to be insecure, and offset $102,000 of the acpellant's

deposits against the $100,000 note. Thereafter, numerous checks

which Tri-State had issued were-dishonored by the bar,k.

Unknown to the appellee, on March 1, 1976, Tri-State

had filed with the Federal Bankruptcy Court a petition under

Chapter XI of the Federal Bankruptcy Act, seeking an arrangement

to pay off and satisfy the debts it owed to its creditors. The

appellee became aware of the bankruptcy action about two or three

days after it was filed.

On March 31, 1976, the bankruptcy court entered its

order appointing a receiver" and •authorizina the receiver to

operate the business and manage the property of Tri-State until

further order of that court. The bankruptcy court also crdered

the appellee to set up a special trust account and place the

$102,000, which it had offset against Tri-State's note, in that

account. Funds could not be withdrawn except by order of the

bankruptcy court. The appellee protested the setting up of this

special account and appealed to the Federal District Court.

On appeal, the district court reversed the judc:ent of

the bankruptcy court. That order also noted that the appellant

had reached an arrangement with its creditors, that the 'issue of

the special trust account was then moot, and dismissed the

appeal. The appellant then appealed to the 5th Circuit Court of

Appeals, which dismissed that appeal as being moot.

The appellants filed the present lawsuit on March 2,

1978. The trial court's docket sheet reflects that the appellee

filec two motions for summary judgment which were denied. In May

of 1983, the case was certified as being ready for trial, was

placed on the non-jury docket of the civil district courts of

Harri•s County, Texas, and in April of 1984, the case was assicned

to trial in another district court.



the attorneys, the trial judge stated as follows:

The court, as a matter of judicial economy,

is going to reconsider the defer.dant's

motions for summary judgment and the

Plaintiff's responses to them and all of the

attachments, affidavits. and documents

furnished with them.

The parties apparently acquiesced in this procedure

because no objections were made, and the court's action is not

raisedas a point of error on appeal.

After the court made its announcement, the parties

presented their marked exhibits to the court. The parties also

made several stipulations to the court. After a discussion

between the court and the attorneys, the court announced its

ruling.

Although the court's reasons for granting the su,:r:ary

judcment are not shown on the face of its final judgment, the

(record made at the summary judcment hearing reveals that the

court stated its reasons as follows:

My holding is that in any event the checks

were presented after the filing and the

property not then being the property of the

drawer but the property of the estate of the

bankrupt, they were lawfully dishonored.

The appellee's amended motion for summary judgment

stated that the appellee was entitled to a summary judc-ment

as there was no genuine issue of material fact and no disputed

issue of fact in the instant case: (1) because appellee had

Pfully complied with the orders of the court •(bankruptcy court);

and, (2) that the appellant's cause of action was barred by the

Texas two-year statute of limitations. -Lgg Tex. Rev. Civ.

Stat. Ann. art. 5526 (Vernon Supp. 1985).

It is manifest that the trial court's judgment was not

based upon the two grounds set forth• in the appellee's moticn for

summary judgment. However, the appellee contends that although

the auestion of lawful dishonor was not raised in its written

moticn for summary judcment, the parties orally acMaJ^M'n

t



and we find nothing in that record

to substantiate the appellant's contention.

Texas Rules of Civil Procedure 166-A(c) requires that a

motion for summary judgment must state the specific grounds

therefor. If the trial court finds there is no cenuine issue as

to any material fact and a party is entitled to judgment as a

matter of law on the issues exoresslv set out in the motion or

in the answer or other response, the court must then render

summary judgment for the moving party. C;*v of Fouston v. Cle=_r

Creek Basin Authoritv, 589 S.W.2d 671 (Tex. 1979).

Thus, since the basis of the trial court's judgment was

not on either of the two grounds expressly set forth in the

pppellee's motion for summary judgment, the basis for its

judgment must be contained in appellant's response or answer to

the motion, or the judgment cannot stand. Tex. R. Civ. P..

166A(c).

The appellant's response and ans4er to appellee's

amended motion for summary judgment initially reiterates the

•'facts set forth in its petition. It then. asserts the defenses of

res judicata, estoppel, and asserts that the four-year statute of

limitations is applicable, not the two-year statute. These

defenses do not raise the issue of the bankruptcy court having

the appellant's deposits in custodia lecis at the time the

appellee made its offset against the appellant's accounts, which

was the basis of the trial court's summary judcment.

We find that the summary judgment granted by the trial

court was not based on issues expressly presented to it by

written motion, answer or other response. We hold that such

action is prohibited by Rule 1E6-A(c), and sustain the

appellant's first point of error.

We also hold that the record would not support a

summary judgment on the grounds asserted by the appellee in its

motion for summary judgment. The appellee asserts that the two-

year statute of limitations bars a recovery by the ap:ellant.



As heretofore stated, the parties agreed that the checks which

were dishonored were dishonored after htarch 4, 1976. The docket

sheet reflects that this law suit was filed on March 2, 1978.

Thus, the present suit was filed within the two-year statute.

The appellee's second basis for summary judgment was

that it had fully complied with all the orders of the bankruptcy

court and accordingly had the legal right to dishonor the Tri-

State checks. The record indicates that the first crder of the

bankruptcy court was dated March 31, 1976. The appellant intro-

duced into evidence approximately seventy checks that were

dishonored by the appellee after March 4, 1976. Because of the

numerous stamped endorsements on the back of each of the checks,

we cannot ascertain how many of the checks were dishonored

between the dates of March 4 and March 31. We assume, as the

C, ••

appellee asserts, that it did follow all the bar.kru:tcy cou:t's

orders, but the issue, as we understand it, is whether the

appellee wrongfully offset Tri-State's debts prior to the

bankruptcy court accepting jurisdiction over the assets and

liabiities of Tri-State. This issue requires a legal de-

termination of when the bankruptcy court's jurisdiction attached.

- -It also requires a factual determinaticn of when the appellee

became aware of the bankruptcy action and whether it applied the

offset before or after it became aware of the bankruptcy action.

Also, there is the issue of whether the ar=ellee was justified in

making the offset

collateral which it

it declared itself

there is the issue

dishonor occurred. Since there were factual issues to be de-

termined, appellee was not entitled to a summary judgment on the

basis it had corplied with the bankru^:tcy court's orders.

We do not reach the issue of whether the trial was

correct in its holding that Tri-State's bank accounts were in

lecis at the time its checks were dishonored by

appellee. The reason for this is that the issue was not raised

,



cause of action is remanded to the trial court.

Jack Srith

Associate Justice

Associate Justices Bass and Levy sitting.

No Publication. Tex. R. Civ. P. 452.



J

Chief Justice Jack Pope

The Supreme Court of Texas

P. 0. Box 12248

Capital Station
Austin, Texas 78711

Dear Mr. Chief Justice:

through to an attorney to give him notice of the Court of Appeal's ^^

decision. E` 1L^

Rule 457 requires immediate notice of tiae disposition of the case.

Rule 456 additionally requires a copy of the opinion to be sent

out within three (3) days after rend_tion of the decision, in

addition to a copy of the judgment to be mailed to the attorneys

within ten (10) days after rendition cf the decision. As you can

see, the Rules contemplate three (3) separate notices to be mailed

out by first class letter, which shou:d, in this most perfect of

all possible worlds, result in at ;east one of them getting

^

♦ ♦

This letter is meant to call your attention to a problem that

has become apparent with current practice under the Texas Rules of

Civil Procedure, specifically Rules 436 and 457. This problem

does not involve a case currently pending before any court. As

you are aware, these rules require seve:al notices of judgment to

.ry

I and the opinion together in one en7slope to, in their minds at

«
_akes
;=fice

very little in the way

to result in no notice
at all being sent to an unsuccessful _arty.

The problem arises when,' as has been done, the office of the

Clerk of a Court of Appeals decides t;, mail a copy of the judgment

The combination of Rules 21c and 458 as interpreted by the

Supreme Court make jurisdictional t}= requirement that any Motion

for Extension of Time to File a N.:=ion for Rehearing be filed

within thirty (30) days of the re:::;tion of judgment. It can

happen, and has happened, that becau=: of failure of the Clerk of

the Court to mail notice of the re:=ition of judgment the party

can be foreclosed from pursuing App=:cation for Writ of Error to

the Texas Supreme Court. 0C00047E;
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--------------------------- ---------------------------------------

4:hile strict adherence to the requirements of the Rules for

three (3) separate notices would go far to eliminate the problem,

there are no adequate sanctions or protections for the parties

when the clerks fail to provide the proper notices. One possible

solution that may create some additional burden upon the staff of

the Clerk of the Courts of Appeals, but would go far to protect

the appellate attorney from clerical missteps, would be to amend

the Rules to require at least one of the notices to be sent

registered mail, return receipt requested. The second step could

take one of two forms. One method would be to require proof of

delivery of the notice by registered mail before the time limits

for the Motion for Rehearing would be used to foreclose a party

from further pursuant of their appeal. A second alternative would

require the clerk of the court to follow up by telephone call if

the green card is not returned within, say, fifteen (15) days. An

amendment to the rules along these lines would help to push

towards the goal expressed by the Supreme Court in B.D. Click Co.

v. Safari Drillina Corr)., 638 S.W.2d 8680 (Tex. 1982), when it

said that the Texas Rules of Civil Procedure had been amended "to

eliminate, insofar as practical, the jurisdictional requirements

which have sometimes resulted in disposition of appeals on grounds

unrelated to the merits of the appeal."

A second, more unwieldy alternative would be to make it

explicit that Rule 306a(4) also applies to judgments by the Courts

of Appeals. This would allow an attorney to prove lack of notice

of the judgment of the Court of Appeals to prevent being

foreclosed from filing a motion for rehearing and subsequent

appeal to the Supreme Court.

Because of the problem outlined in this letter, we have now

made it a practice, as a part of our appellate work, to call the

clerk's office every week, after oral argument, to see if a

decision has been rendered. If this becomes standard practice by

all attorneys, ' it will add significantly to the work load of our

already overburdened clerks.

We certainly appreciate your consideration of these

isuggestions made above.

I. Nelson Heggen



Mr. Russell McMains

Edwards, McMains & Constant

P. 0. Drawer 480

Corpus Christi, Texas 78403'

January 9, 1986

Dear Rusty:

Enclosed are proposed changes to Rules 483, 496, and 499a

submitted by Jeremy Wicker. Please draft, in proper form for

Committee consideration appropriate Rules changes for submission

to the Committee and circulate them among your Star.dir.g

Subcommittee members to secure their comments.

I need your proposed Rule-s changes by February 15, 1985, to

circulate to the entire Advisory Committee.

As always, thank you for your keen attention to the business

of the Advisory Committee.

LHSIII:tk

Enclosures

Very truly yours,

CC: Honorable James P. Wallace,

Justice, Supreme Court of Texas
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Rule 469. Recuisites of Application

_.. 7

In line 4 of su^divisior. (d) , delete "Subdivision 2 of Article 1728" and

su:,stitLte:

subsecc_on ( a) (2) of section 22.C01 of the Texas Govern.:.ent Code

_

OC0004bC
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April 30, 1984

Honorable Jack Pope, Chief Justice

The Supreme Court of Texas

O. Box 12248, Capitol Station

TX 78711

Re: :or.f licts and oversights in 1984 amendments to the

Texas Rules of Civil Procedure

Dear Justice Pope:

In going over the 1984 amendments, I have discovered several conflicts and

oversights, other than the ones I had related to Justice Spears earlier this

year.

1. Rule 72. The first sentence changed the phrase "the adverse party or

his attorney of record" to "all parties or their attorneys of record."

Shculdr.'t the phrase read: "all adverse parties- or their attorneys of record"?

This would be consistent with the remaining language of Rule 72 and with other

rules which normally refer to service on the "adverse," "opposite" or "opposing"

party.

PA510-0 Rule 92. The second paragraph was added, but it refers to a "plea of

privilege." Obviously, this should be chanaed to "motion to transfer venue

under Rule 86.",

Aside - the phrase "plea of privileve" had perhaps one sole virtue. When

it was used everyone knew this was an objection to venue under Rule 86, rather

than a motion for a discretionary change of venue under Rule 257.

Unfortunately, a motion to chance venue under Rule 257 may also properly be

referred to as a motion to transfer venue. See Rules 86(1), 87(2)(c), (3)(c),

(5), 258, 259. And see Article 1995(4)(c)(2).

3. Rsle 165a(3). In the second sentence the word "is" shculd be changed

to "are."

4. Rules 239a and 306a. Prior to the 1984 amendments, the language of

Rule 306d (repealed), which dealt with notification of appealable orders

generally, and Rule 239a, which deals with notification of default judgments

(also an appealable crder) were worded slightly differently, but in substance



Honorable Jack P,ope

April 30, 1984

Page 2 __

were the same. Both rules provided: "Failure to comply with the provisions of

this rule shall not affect the finality of the judgment or order."

New Rule 306a(4),(5), however, which superseded old Rule 306d, makes it

possible for the finality of a judgment to be extended for up to ninety days.

Rule 239a was not amended. In my opinion, this creates an anomoly in that,

unless Rule 239a is to be ignored, it is possible to have the periods for a

motion for new trial, perfecting an appeal, etc., to start running at a later

date (if a party proves he did not receive notice of a judgment) for all

appealable orders and judgments, except a default judgment. Unless this was so

intended, Rule 239a should be amended to conform to Rule 306a(4),(5).

5. Rules 360(5), (8) and 363. New Rule 360(5) requires that, in addition

to filing the petition for writ of error, a notice of appeal must be filed if a

cost bond is not required. Rule 360(8) says, in effect, that in such

circumstances the writ of error is perfected when the petition and a notice of

appeal are filed. It had been my understanding, at least prior to the 1984

amendments, that where a cost bond was.not required by law, an appellant in an

appeal by writ of error to the court of appeals needed only to file the

petition. Rule 363, which was not amended in 1984, supports this view. Thus

the last sentence of Rule 363 conflicts with Rule 360(8).

Aside from this problem, the word "is" in the last line of Rule 360(8)

should be changed to "are."

Rule 376a. Part ( g) of the Supreme Court order relating to the

preparation of the transcript needs to be amended. The last paragraph of part

(g) should be deleted. It is obsolete in view of the 1984 repeal of Rule 390

and the 1981 and 1984 amendments of Rule 376. A party no longer needs the

authority to apply to the clerk to have the transcript prepared and delivered to

him, since Rule 376 makes it clear that the clerk has the duty to prepare and

transmit the transcript to the court of appeals.

7. Rule 418. Amended Rule 414 incorporates all the provisions of Rule

418, as well as several other rules. These Rules ( 415-417) were repealed, but

Rule 418 was not. Rule 418 should be repealed.

8. Rules 469(h) and'492. New Rule 469(h) requires the application for

writ of error to state that a copy has been served on "each group of opposite

parties or their counsel." Rule 492, however, requires that a copy of each

instrument (including "applications") filed in the Supreme Court to be served on

"the parties or their attorneys." Since two or more parties may belong to one

group, only one copy would have to be served on them as a group under Rule

469(h), but under Rule 492, each party would have to be served with a copy. Are

these two rules conflicting in their requirements or does Rule 492 apply to all

filings in the Supreme Court except the application for writ of error?

11,41. Rules 758 and 109. Rule 109 was amended to delete the proviso (last

sentence). Rule 758, which was not amended, states: "but the proviso of Rule

109, adapted to this situation, shall apply." Rule 758 needs to be amended to

delete any reference to the now nonexistent proviso of Rule 109.

One final note: Section 8 of Article 2460a, the Small Claims Court Act,

.9M.sch

1

I



Honorable Jack Pope

April 30, 1984

Page 3

had allowed an interlocutory appeal from the trial court's ruling on a plea of

privilege. Arguably, section 8 allows such an interlocutory appeal. On the

other hand, the right to interlocutory appeal may be geared to or depend on a

right in some other statute, such as now repealed Article 2008, since secticn 8

begins with the phrase "nothing in this Act prevents."

I hope my comments and suggestions have been helpful.

Respectfully yours,

Jeremy C. Wicker

Professor of Law

JCW:tm
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TO: Justice Wallace

FROM: C. Raymond Judice

DATE: December 4, 1984

RE: Certification of transcription

Supreme Court Order following Rule 377

On November 20, 1984 the Supreme Court promulgated amendments to

the Standards and Rules for Certification of •Certified Shorthand

Reporters in conformity with Article 2324b, V.T.C.S.

These amendments provide, among other matters, that each

shorthand reporter, when certifying to a transcription, indicate his

or her certification number, date of expiration of certification, and

business address and telephone number.

The Order following Rule 377 of the Rules of Civil Procedure,

provides a similar certification form but it does not require the

certification number, date of expiration of current certification and

business address and phone number of the reporter certifying.

As it is unclear whether the Supreme Court Order of November 20,

1984 amended the Order following Rule 377 of the Rules of Civil
Procedure as well as the Standards and Rules for Certification of

Court Reporters, I felt that I should bring this to your attention.

If the November 20, 1984 Order had the effect of amending the

Order following Rule 377 as well as the Court Reporter Standards,

should this be communicated to West Publishing Company to ensure that

the next printing of the Rules of Civil Procedure will include this

amendment?

If the November 20, 1984 Order did not amend the Order following

Rule 377, should this amendment be brought to the attention of the

Advisory Committee for possible action to bring it into conformity

with the action of the Supreme Court of November 20, 1984?



ORDER OF THE COURT

I
I
I

I 1. Cert:.ication of transcriptions.

1. The transcription of any oral court proceeding,

t • deposition or proceeding before a grand jury, referee or court

co==issioner, or any other docL:..ent certified by a certified shorthand

reporter for use in litigation in the courts of Texas, shall contain

as a part of the certification thereof, the signature, address and

telephone nunber o--' the certified shorthand reporter and his or her

State certi_`ication nunber and the date of expiration of

certif ication, substantially in the following for :

^ .

'

^

I, , a eertified sborthand

reporter of the State of Te:as, do hereoy certify that the above and

loregoir.Z contains a true and correct transcriptioa of

(insert description of nacerial or

docs:anc tertified)

Certified to on this the day of 19_

(Sisnacure of Reporter)

(Typeo or Pricteo !:a_e o: 6eporcer)

Certificatioa f:uober of Reporter:

Date of Es7i:acioa of Currcnt Certi:ication:

Lusi.ess Address:

/

additions, and amendments to the Standards and Rules for Certification of

Certified Shorthand Reporters as they were adopted and promulgated effective

January 1, 1984, in conformity with Article 2324b, V.T.C.S., as amended by

Senate Bill 565, 68th Legislature, Regular Session, shall be and read as follows:

Rule I., General Reouirements and Definitions, is amended by 'adding

Paragraphs I. and J. to read as follows:

Tclephooe Nuober:



`:.2'. A certification of a transcript of a court

proceeding by an official court reporter shall contain *a cert.ificate

signed by the court reporter substantially in the following fora:

0=2= STATE Or TT'.r1S

CL:3.T or

Z, . . . . . . . . . . . . . ., official court reporter in and for

the . . . . court of . . . . . Couacy, State of Tezas.

do hereby certify that the above and foregoi=4 eoataiaa a true aad

correct transcription of all the proceeaiags (or all proceedings

disected by couasel to be included in the stateaeoc of facts, as the

case nay be). in the above styled and nur.bered cause. all of vhich

occurred in, open court or in ehxm.^ers and vere reported by me.

I further certify that this transcription of the record of the

9roceedi:gs truly and correctly reilects'the exhibits, if any, offered

by the :epsective parties.

. . . . . . . . . . . . . .

•(5is^cure)•

Offic:.al Court Reporter"

•(Typed or•Printed•:iaa e'of•Yeporter)•

Certi=icatioa Nuaber of fleporter : . . . . . . . . . . . . . . . . .

Date of Tspiracion of Current Certification:

. . . . . . . . . . . . . . . . . . . . . . . . . .

Telephone Nuaber:

. . . . . . . . . . . . . . . . . . . . . . . .

. . . . . . . . . . . . . . . . . . . . . . . .

3. A person not certi:=ed who per°_o =s the Ft::,ctions of a

eourt reporter pursuant to Sect•ion 14 of Article 2324b, V.T.C.S.,

shall attach to and r.ake a part of the certification of any deposition

v hich requires certification, an affidavit that no certi-ied shorthand

reporter was available to take the deposition, which shall be sworn to

by that person and the parties to the proceedinbs, or their attorneys

present. The' certification of a transcription of a court proceedizg

reported pursuant to section 14 of article 2324b, V.T.C.S., by a

person not certified shall contain an affidavit sworn to by that

person,the attorneys representing the parties in the court proceedine,

and the judge presiding that no certified shorthand reporter was

available to per:o= the duties of the court, reporter.



1, ,

, 19_.
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(Signature)
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Supreme Court Advisory Committee

Rules 523-591 Subcommittee

Proposed Amendment

3-08-86

PART V, SECTION 2 - INSTITUTION OF SUIT

Move the heading "SECTION 2. INSTITUTION OF SUIT" from its present

location between Rules 527 and 528 to the new location before Rule

525.

COMMENT: The heading "SECTION 2. INSTITUTION OF SUIT" is moved to

a new location above Rule 525.

The purpose of this amendment is to place the heading in

its proper place before the rules governing pleadings and

motions to transfer.

Approved Approved with Modifications

Disapproved Deferred

DJ:jk .004



Supreme Court Advisory Committee

Rules 523-591 Subcommittee

Proposed Amendment

3-08-86

I Rule 566 - Judgments by Default

A justice may within ten days after a judgment by default or

dismissal is signed set aside such judgment, on motion in writing,

for good cause shown, [-suppor-tefi 4D^- a-ff-id-av3tA in compliance with

Rule 568. Notice of such motion shall be given to the opposite

party at least on full day prior to the hearing thereof.

I
I
I
I
I

I
I
I
I
I
I

-------------------------------------------------------------------

replaced with the phrase "in compliance with Rule 568."

Rule 568 sets out the requirements for sworn motions.

The purpose of the proposed amendment is to bring Rule

566 into compliance with Rule 568 and eliminate possible

conflict between the requirements under the two rules.

Approved Approved with Modifications

Disapproved Deferred

DJ:jk .004

0C000490



Supreme Court Advisory Committee

Rules 523-591 Subcommittee

Proposed Amendment

3-08-86

NOTE: Problems arising from the application of Rule 525 (Oral

Pleadings in Justice Court) in forcible entry and detainer actions

require this subcommittee to recommend changes in section 2 of

Rules Relating to Special Proceedings (Forcible Entry and Detainer,

Rules 738-755).

Rule 749 - May Appeal

No motion for a new trial shall be necessary to authorize an

appeal.

Either party may appeal from a final judgment in such case, to

the county court of the county in which the judgment is rendered by

filing with the justice within five days after the judgment is

signed, a bond to be approved by said justice, and payable to the

adverse party, conditioned that he will prosecute his appeal with

effect, or pay all costs and damages which may be adjudged against

him.

The justice shall set the amount of the bond to include the

items enumerated in Rule 752.

Within five (5) days following the filing of such bond, the

party appealing shall give notice as provided in Rule 21a of the

filing of such bond to the adverse party. No judament shall be

taken by default aaain:.l the adverse party in the court to which

OCo00431



the cause has been appealed without first showing that this rule

has been substantially complied with.

COMMENT: The last paragraph has been added.

The purpose of this proposed amendment is to give notice

to the appellee that an appeal of the case from the

justice court has been perfected in the county court.

The present rules on forcible entry and detainer do not

require that any notice of appeal be given to the

appellee. A defendant/appellee who did not file a

written answer in justice court is subject to default

judgment for not filing one in the county court even

though that party was not aware that an appeal had been

perfected.

The language of the proposed amendment is taken from Rule

571, which governs appeal bonds and notice thereof in

other types of actions in the justice courts. Due to the

accelerated nature of appeals in forcible entry and

detainer suits, though, this proposed rule requires only

substantial compliance with Rule 21a.

The proposed amendment prevents the taking of a default

judgment against an adverse party who had no notice of

the appeal. It also affords the appealing party

protection from dismissal of the appeal due to technical

^cJ

7;



defects or irregularities in a notice which otherwise

effectively alerts an adverse party that an appeal is

being prosecuted.

Approved Approved with Modifications

Disapproved Deferred

DJ:jk .004



Supreme Court Advisory Committee

Rules 523-591 Subcommittee

Proposed Amendment

3-08-86

I

NOTE: Problems arising from the application of Rule 525 (Oral

Pleadings in Justice Court) in forcible entry and detainer actions

require this subcommittee to recommend changes in Section 2 of

Rules Relating to Special Proceedings (Forcible Entry and Detainer,

Rules 738-755).

Rule 751 - Transcript

When an appeal has been perfected, the justice shall stay all

further proceedings on the judgment, and immediately make out a

transcript of all the entries made on his docket of the proceedings

had in the case; and he shall immediately file the same, together

with the original papers and any money in the court registry, with

the clerk of the county court of the county in which the trial was

had, or other court having jurisdiction of such appeal. The clerk

shall docket the cause, and the trial shall be de novo.

The clerk shall immediately notify both appellant and the

adverse party of the date of receipt of the transcript and the

docket number of the cause. Such notice shall advise the defendant

of the necessity for filing a written answer in the county court

where the defendant has pleaded orally in the iustice court.

The trial, as well as all hearings and motions, shall be

entitled to precedence in the county court.

-------------------------------------------------------------------

COMMENT: The second paragraph has been added.



The purpose of this proposed amendment is to notify the

parties of the date from which time for trial began to

run and the docket number for the case in county court.

The amendment provides due process to pro se defendants

by advising them of the necessity of filing a written

answer in the county court if they did not file one in

justice court. (See Rules 525 and 753).

Approved Approved with Modifications

Disapproved Deferred

-PA- DJ:jk .004

0CO00435
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Supreme Court Advisory Committee

Rules 523-591 Subcommittee

Proposed Amendment

3-08-86

.1
1

I

NOTE: Problems arising from the application of Rule 525 (Oral

Pleadings in Justice Court) in forcible entry and detainer actions

require this subcommittee to recommend changes in section 2 of

Rules Relating to Special Proceedings (Forcible Entry and Detainer,

rules 738-755).

Rule 753 - Judgment by Default

Said cause shall be subject to trial at any time after the

expiration of [-fi-re-] eight full days after the day the transcript

if filed in the county court. If the defendant has filed a written

answer in the justice court, the same shall be taken to constitute

his appearance and answer in the county court, and such answer may

be amended as in other cases. If the defendant made no answer in

writing in the justice court, and if he fails to file a written

answer within Ff'rve-J eight full days after the transcript is filed

in the county court, the allegations of the complaint may be taken

as admitted and judgment by default may be entered accordingly.

COMMENT: The word "five" has been deleted and replaced with

"eight."

The purpose of this proposed amendment is to extend the

time periods for trial date and filing a written answer

in county court. The extension is required for due



process considerations, in order to give a pro se

defendant the opportunity to receive notice of the appeal

and file a written answer where he or she has pleaded

orally in the justice court.

Approved Approved with Modifications

Disapproved Deferred

DJ:jk .004



A PnC•C55iONAL CORPORATION
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wOlEqT C.VALOCZ

DAN C. OAqGCNE

Mr. Luther H. Soules, III

Soules, Cliffe & Reed

800 Milam Building

San Antonio, Texas 78205

^

J SCOTT CUMMiNS

•CN COfIMAN

^ AVL C SZVNC•

so

Re: Proposed Change in the Texas Rules of

Civil Procedure

I was recently retained to defend a forcible detainer

action in a Justice Court here in El Paso County. As I am sure

you know, Rule 525 provides that pleadings in Justice Court

need not be written. Because time was extremely short and my

client, the tenant, wanted to keep expenses to a minimum, I did

not file a written answer in the case. Rather, we appeared at

the hearing with all of our witnesses and successfully defended

the lawsuit. Having won the hearing, I assumed that the liti-

gation was concluded and that, should the landlord pursue an

appeal, I would receive some type of formal notice.

Dear Mr. Soules:

CL PASO OrrICE

1000 Ne•NwPLAZA

^

^

^

ALBUOUEQOUE OfrICE

^

SANTA rC OrrICE

300 CATqON

^

PLEASE REPLY TO

In March of this year I attended the Advanced Civil Trial

Short Course in Dallas, at which you spoke. At that time, you

solicited comments -and suggestions on possible changes in the

Texas Rules of Civil Procedure. Under rather unfortunate cir-

cumstances, I recently discovered what I believe to be a loop-

hole in the rules, and I wish to bring it to your attention.

If you are no longer a member of the committee that is respon-

sible for rule changes, I would appreciate your forwarding this

letter to an appropriate person or letting me know to whom it

should be sent.



Mr. Luther H. Soules, III

July 19, 1985

Page 2

Pursuant to Rule 749c, the landlord perfected his appeal by

the filing of an appeal bond. He also requested that the

Justice Court transcript be filed in the County Court and that

the cause be docketed. All of this was done without my knowl-

edge, as there is no rule requiring notice of the appeal. I

was informed that an appeal had been taken approximately three

weeks after the hearing in Justice Court, when my client called

me to inform me that he had received notice of a default judg-

ment taken against him in County Court. Upon investigation, I

learned that a default judgment had been taken against us pur-

suant to Rule 753. The pertinent part of that rule provides as

follows:

If the defendant made no answer in writing in the

justice court, and if he fails to file a written

answer within five full days after the transcript is

filed in the county court, the allegations of the

complaint may be taken as admitted and judgment by

default may be entered accordingly.

It then became necessary for me to expend considerable time

having the default judgment set aside. Not only was the

experience terrifying for my client, who thought that ne had

been evicted, but I was also shocked to learn that an appeal

could be taken and a default judgment rendered without any

notice to the opposing party whatsoever. It was my contention

in my motion to set aside the default judgment that the County

Court's judgment was void for want of due process. I honestly

believe that the failure to require notice of appeal in a

forcible detainer action renders this procedure constitutional-

ly defective.

As a general proposition, I am struck by what I consider an

inconsistency-in the rules. An appeal to the County Court from

the Justice Court grants the appellant a trial de novo. How-

ever, Rule 753 dictates that a defendant's answer in Justice

Court shall serve as his answer in county court. Therefore,

the defendant's pleadings in Justice Court, at least initially,

become his pleadings in County Court. It seems rather anoma-

lous that the Justice Court proceedings should have such impact

in a trial de novo. The result, at least in my case, is that I

was caught completely unaware of the need to file a written

answer in justice court.

While I have no excuse for my ignorance of Rule 753, I am

concerned that, as the rules are currently written, Rule 753

can work a severe hardship on tenants who successfully defend



Mr. Luther H. Soules, III

July 19, 1985

Page 3

forcible detainer actions in Justice Court without the assis-

tance of an attorney. It is fair to assume that in the majori-

ty of cases, a landlord who files a forcible detainer action

will be represented by an attorney. I would guess that a

number of tenants who defend such actions do so ro se. Rule

753 poses a very real threat to a tenant who has successfully

defended a forcible detainer action without an attorney. It is

unfair, and I believe unconstitutional, to permit a default

judgment to be taken on appeal in County Court without the

requirement of notice to the opposing party.

I strongly suggest that another rule be added or that one

of the existing rules be amended'to require formal notice to

the opposing party that an appeal from the Justice Court in a

forcible detainer action has been perfected upon the filing of

the transcript in County Court. The rule should expressly pro-

vide that notice be given once the case has been docketed in

County Court, so that the appellee can be notified not only of

the appeal, but also of the cause number of the case in County

Court. In my own case, we would have been required to monitor

the docketing of new causes in the County Clerk's office every

day until the time for perfecting an appeal had expired. That

certainly is unfair and should not be the law. The appellant

should bear the burden of notifying the appellee of an appeal.

Accordingly, I will very much appreciate it if serious con-

sideration is given to the request that I make in this letter.

Mr. Soules, I will be more than happy to discuss this with

you further either by telephone or in correspondence. Thank

you very much for your consideration.

Yours truly,

KC/ysp



76702

February 7, 1986

Mr. Luther H. Soules III, Chariman

SOULES, CLIFFE & REED

800 Milam Building

San Antonio, Texas 78205

Re: Proposed Changes in Ancillary Proceedings

Rules 621a., 657 and 696

Dear Luther:

Enclosed herewith are the proposed changes in the referenced

rules for submission to the Texas Supreme Court Advisory

Cor„mittee. There has been no objection from any member of this

co:a.mittee regarding the proposed changes. Also enclosed is a

xeroxed copy of my letter to all members of this committee

dated January 24, 1986.

Very truly yours,

Pat Beard,

Chairman

PB:gaj

All Members of the Subcommittee

on Ancillary Proceedings



January 24, 1986

TO: ALL MEi•IBERS OF THE STANDING SUBCOMMITTEE ON

AIvTCILLARY PROCEEDINGS RULES 592-734.

Enclosed herewith are the proposed amended Rules 621a., 637,

and 696 for your comment. In the'absent of objection by any of

you prior to February 5, 1986 these proposed changes

fcrwarded to Lut.her H. Soules, III for submission.

will be

Very truly yours,

Pat Beard,

Chairman

PB:caj

Enclosure
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RULE 657. JUDG:•LENT FINAL FOR GARNISHMENT

In the case mentioned in [aebci--ieior.-?-o=-i^rt_e1e-=9T"v

e=-^he-Re^i6ed-^=c^1-s^e^^^a6-e=-=akasT-^^by] subsection 3,

sect'_on 63.001, Texas Civil Practice and Remedies Code, the

judgment whether based upon a liquidated demand or an

unliquidated demand, shall be deemed final and subsisting

for the purpose of garnishment from and after the date it is;

signed, unless a supersedeas bond shall have been approved and

filed in accordance with Rule •364.

Proposed by Jeremy C. Wicker

Approved Approved with modifications

Disapproved Deferred

0C0 0 0^03



RULE 621a. DISCOVERY IN AID OF INFORCEMENT OF JUDGMENT

At any time after rendition of judgment, and so long as

said judgment has not been suspended by a supersedeas bond

or by order of a proper court and has not become dormant as

provided by (Ax=_e1e-gTY3T-^-n-=-S-J, Section 34.001, Texas

Civil Practice and Remedies Code, the successful party may,

for the purpose of obtaining information to aid in the

enforcement of such judgment,. initiate and maintain in the

trial court in the same suit in which said judcment was

rendered any discovery proceeding authorized by these rules

for pretrial matters, and rules governing and related to

such pretrial discovery proceedings shall apply in like

manner to discovery proceedings after judgment. The rights

herein granted to the successful party shall inure to a

successor or assignee, in whole or in part, of the successful

party. Judicial supervision of such discovery proceedings

after judgment shall be the same as that provided by law or

these.rules for pretrial discovery proceedings insofar as

applicable. ,

CO,MhiENT: Amends rule to reflect statutory amendments.

Proposed by Jeremy C. Wicker

Approved Approved with modifications

Disapproved Deferred



RULE 696. APPLICATION FOR WRIT OF SEQUESTRATION AND ORDER

I
I

I
k

Either at the commencement of a suit or at any time

during its progress the Plaintiff may file an application

for writ of sequestration.. The application shall be supported

by affidavits of the plaintiff, his agent, his attorney, or

other persons having knowledge of relevant facts. The

application shall comply with.all statutory requirements ar.d

shall state the grounds for issuing the writ, includi::c the

description of the property to be sequestered with such

certainty that it may be identified and distinguished from

property of a like kind, giving the value of each article

of the property and the county in which it is located, and

the specific facts relied upon by the plaintiff to warrant

the required findings by the court. The writ shall not be

quashed because two or more grounds are stated conjunctively

or disconjunctively. The application and any affidavits

shallbe made on personal knowledge and shall set forth such

facts as would be admissible in evidence; provided that facts

may be stated based upon information and belief if the

grounds of such belief are specifically stated.

No writ shall issue except -upon written order of the

court after a hearing, which may be ex parte. The court,

in its order granting the application, shall make specific

findings of facts to support the statutory grounds found to

ocOoo505 '
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exist, and shall describe the property to be sequestered with

such certainty that it may be identified and distinguished

from property of a like kind, giving the value of each

article of the property and the county in which it is located.

Such order shall further specify the amount of bond recuired

of plaintiff which shall be in an amount which, in the opinion

of the court, shall adequately compensate defendant in the

event plaintiff fails to prosecute his suit to effect and

pay all damages and costs as shall be adjudged against him

for wrongfully suing out the writ of sequestration includi::c

the elements of damages stated in

E=v^l-Statetes] sections 62.044 and 62.045, Texas C=vi'

Practice and Remedies Code. The Court shall further find in

its order the amount of bond required of defendant to reolevy,

which shall be in an amount ecuivalent to the value of the

property sequestered or to the amount of plaintiff's claim

and one year's accrual of interest if allowed by law on the

claim, whichever is the lesser amount, and the estimated costs

of court. The order may direct the issuance of several writs

at the time, or in succession, to be sent to different

counties.

COIM^1ENT: Amends rule to reflect statutory amendments.

Proposed by Jeremy C. Wicker.

Approved Approved with Modifications

Disapproved Deferred

I



February 13, 1986

Mr. Luther H. Soules III, Chairman

SOULES, CLIFFE & REED

800 Milam Building

San Antonio, Texas 78205

Re: Proposed Change in New Rule 737

Dear Luther:

Enclosed herewith is the proposed New Rule 737 for

submission to the Texas Supreme Court Advisory Committee.

The only objection came from John O'Quinn and a copy of

his_telephone message is enclosed.

Very truly yours,

!^
Pat Beard

PB:gaj

Enclosures

cc: All Members of the Standing

Subcommittee on Ancillary

Proceedings



SECTION 10 INTERLOCUTORY APPEAL

Rule 737 Interlocutory Orders Not Otherwise Appealable

When a district judce, in making in a civil action an

order not otherwise appealable until after final judcme::t,

shall be of the opinion that such order involves a controll-

ing question of law as to which there is substantial ground

for difference of opinion and that an immediate appeal from

the order may materially advance the ultimate termination of

the litigation, he shall so state in writing in suc:^, order.

The Court of Appeals which would have jurisdiction of an

apneal of such action may thereupon, in its discretion, per-i--

an appeal to be taken from such order, if apelication is :-ade

to it within ten days after the entry of an order: Prcvided,

however, That the, provisions of Rule 385(b) notwithstar.ding,

ap=lication for an appeal hereunder shall stay proceedings in

the district court if the district judge*or the Court of

Appeals shall so order.

Source: 28 U.S.C. 1292(b)

Suggested by: Jay M. Vogelson, Dallas

Approved Approved with modifications

Disapproved Deferred



-DICTAPHON MESSAGE

Mr. O'Quinn

February 12, 1986

Dear Pat:

I am adamantly opposed to proposed_Rule 737.

For years we have followed rule that there can be no apNeal-

after a final judgment. This system has, on balance, worked

well. I realize that there are certain extraordinary situations

in which someone could argue that there ought to be the right

to interloctory appeal, but on the other hand the federal

practice just encourages and causes inordinate delays as

lawyers wrangle over trying to appeal all the preliminarv rulings.

Any benefit out of the interlocutory appeal practice in Federal

Court is, in my judgment, far outweighed by the delay that it

genders.

Chief Justice John Hill and other members of the courz have

advised that they were going to get rid of delav in civil cases

and set up procedures that encourages the prompt trial of cases.

This proposed Rule 737 is a retreat from that goai.

Verbatim from Regina whose is Mr. O'Quinn's secretary of his

letter to you that.mailed today.

0C000^09
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PAT OCAAO

February 7, 1986

Gentlenen:

Enclosed herewith is the proposed new Rule 737 for your cor.:.ent.

In the absent of objection by any of you prior to February 12, 1986,

this proposed change will be forwarded to Luther H. Soules III for

sub=ission.

Very truly yours,

Pat Beard

P3:3aj

Enclosure

OCO00510
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.1 SUZANNE LANGFORD SANFORD

HUCH L. SCOTT. JR.

April 14,1986

As always, thank you for your keen attention to the business of
the Advisory Committee.

LHSIII/tat

encl/as

OC000511

Mr. Pat Beard

Beard & Kultgen

P.O. Box 529

Waco, Texas 76702-2117

Dear Pat:

Enclosed are proposed changes to Rules 621a and 627 submitted by

John Pace. Please draft, in proper form for Committee
consideration, appropriate Rule changes for submission to the

Committee and circulate them among your Standing Subcommittee

members to secure their comments.
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Mr. Luther H. Soules, III, Chairman

Supreme Court Advisory Committee

Soules, Cliffe & Reed

800 Milam Building

San Antonio, TX 78205

2600 Two Houston Center

Houston, TX 77010
M-W

March 10, 10,86

Re: Rule 621a and Rule 627

Dear Luke and Mike:

I am enclosing a letter from Mr. John A. Pace of Dallas,

regarding the above rules.

May I.suggest that these matters

Agenda.

be placed on our next

Sincerely,

J ^^s'"E^. Wallace

Justice

JPW:fw

.Enclosure

cc: Mr. John A. Pace

Pace, Chandler & Rickey

Attorneys and Counselors

2720 Fairmount Street

Dallas, Texas 75201 0C9 0051 12



The Honorable James P. Wallace

Justice of the Supreme Court of Texas

Supreme Court Building

Austin, Texas

RE: T.R.C.P. Rules 621a and 627

Dear Justice Wallace:

214

In 1984 our firm was retained in connection with

prosecuting an appeal from a judgment entered by one of the

Dallas District Courts.

Immediately after the judgment, notice to take

deposition was issued by Plaintiff to Defendant under Rule

621a. Conferences were held concerning the furnishing of an

indemnity bond or escrow agreement pending prosecution of

the appeal. Finally, our firm agreed to produce the Defenaant

for deposition. He was not in Texas at the time and did not

appear.

Execution was issued which was superseded under Rules

364-368, T.R.C.P. Shortly thereafter Plaintiff filed a Motion

for Contempt and Application for Turn Over Relief. Defendant

replied stating that the execution had been superseded.

At the hearing the Trial Judge held the Defendant in

contempt, ordered payment of a fine of $500.00 and sentenced

him to 24 hours in the Dallas County Jail. At the jail this

Defendant was subjected to customary treatment including a

strip search.

I believe such treatment inexcusable.

At the meeting of the Texas Bar Association in San

Antonio in July 1984 Justice Calvert spoke to the Bar in con-

nection with the issuance and amendment of the Texas Rules

Qf Civil Procedure. I wrote Justice Calvert and requested a

conference. He replied stating that the matter should be

submittea to the Supreme Court of Texas. Because of illness

in my family and personal problems, this has been delayed.



e T he Honorable James P. Wallace

March 5, 1986

Page -2-

I now request the Court to examine the provisions

of these rules and my suggestion that Rule 621a be amended

requiring the issuance of execution prior to proceedings

under Rule 621a. This amendment would give the judgment De-

fendant the right to supersede.

Yours very

/

truly,

I

JAP/dvb

Enclosure
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It is submitted that the provisions of-Rule 621a, Discov-

erv in Aid of Enforcement of Judament, T.R.C.P., do not protect tne

juay;.;2nt azbtor s rights to pri vacy but instead m,:ke him and the

assets of his business fair game to an unscrupulous judgment creajtor

who has obtained a judgment.

The provisions of Rule 621a authorize the judgment plain-

tiff to give notice for depositions to enforce the juagment imme-

djately ;:f*_er entry of the juagment. Such a course of ciscovery

can be fol lowzd r2yardless of the final ity of thz judgmznt or tne

rights of the judgment debtor to s'uperseae the judgment under the

provisions of Rules 364-368, T.R.C.P.

Art. 627, Time for.issuance, provides "If no supersedeas

bond ... has been filea ... tne clerk of the Court shall issue
thP PY^rll tjnn u npn such jii^mPnr unnr^ an^llcarinn of the ciirrPCCf 11 l

party or his attorney after the expiration of thirty days from the

time a final judgment is signed" or motion for new trial overruled.

These rules do NOT require the judc_ment to be final nor

Co tney require tnct an execution be issuea so the judgment debtor

can supersede the judgrent. The rules make availablz to the judg-

ment creditor all of the information which could be secured by depo-

sition prying into his personal and business financial affairs in

a manner so thorough and detailed as to lay bare to the judgment

creditor all of- the business facts a n a assets of tne judgment

debtor. An example of the detail of inquiry for a subpoena auces

tecum is attached as an exhibit.

kule 621a.

This certainly was not the intent upon the issuance of

It is proposed that discovery proceedings in aid of a

judg.ment should not be authorized until AFTER the issuance of an

execution so the judgment debtor can have the right to protect from

the prying eyes and ears of creditors and adversaries the innermost

facts of his business. The rule should be amended to require that

execution be issued BEFORE the discovery proceedings. This gives

the judgment debtor the right to keep private his personal and busi-

ness affairs.

;7



OYou' and its derivatives refers to Deponent.

Each and every document showing every property or
asset in which you have any direct or indirect. financial

interest, including but not limited to the following: savings

accounts, certificates of deposit, money market certificates,

checking accounts and/or any other sum of money on deposit in,

or • owed to you by, any financial institut:ion; stocx
certificates, bonds debententures, partnership and/or joint

venture agreements, and each and every other dc,cument that

relates to any ownership interest in, or debt owed to you by,

any business or commercial organization; reul property

interests owned by you, including any lease, or any•mineral

interests or oil and gas royalties, working inte,:csts, etc.;

retirement pension, or payroll savings plan or any similar

assets; policies of insurance which you own; titles to each and

every automobile you own, including station wagans, truck3,

etc; right of access to a safe. deposit b-ox or storace vault;

money or any other property held in trust either vested or

contingent; judgments, promissory notes, debentures, or ot~er

documents evidencing a debt o•.:ed to you and CGliui _1J^=_ sa==2

you,

^

A copy or original of each and every financial

•• ♦

after January 1, 1980 in connection with, or related to,

activities involving any financial institution, including but

not limited to documents prepared in connecti:,n with an

application for a loan from any financial instituticn.

A copy of orjginal of each and every insur;;nce .c,:_1

or other document relatin: or r,ertaininc to cPr.rn,,at _rr^:._- ^ •^

on which you now have, or at any time after January 1, 1950

have had, insurance coverag°, it:cluding but not limited to,

documents relating or pertaining to insurance coverage on

autoWobiles in which you own an interest or which are in your

possession or are subject to your control. The foregoing also

includes but is not limited to documents relating to insurance

coverage on jewelry in which you own an interest or which is

subject to your control or in your pos;e;,;icn, such as lists of

items of jewelry which are to be covered by such oolicies, or

for whic.'-i coverage is requested.

1981,

those returns.



March 12, 1986

The Honorable James P. Wallace

Justice, The Supreme Court of Texas

P. 0. Box 12248

Capitol Station

Austin, Texas 78711

RE: Rule 621a and Rule 627

Dear Justice Wallace:

I am in receipt of a copy of your letter to Mr. Soules

and to Mr. Gallagher referring to my requested Amendment of Rules

621a and 627 of T.R.C.P.

I think additional information might be helpful:

1. Execution issued February 6, 1984 (copy)

2. Supersedeas Bond furnished and approved February 17,

1984 (copy)

3. Writ of Supersedeas February 20, 1984 (copy)

4. Motion by Plaintiff for Contempt filed March 15, 1984

5. Court sets hearing April 20, 1984

6. Order holding Defendant in contempt (copy)

7. Petition for Writ of Habeas Corpus (overruled) (copy)

I believe the rules should be amended to provide that

execution MUST be issued BEFORE discovery may be commenced under

Rule 621a. This amendment will give to the Defendant the right

to supersede the judgment and thus prevent the harrassment of

discovery, a possible fine and jail sentence involving a strip

search.

I enclose a copy of a column in the Dallas Mornina News
of March 11, 1986 which might be of interest.

JAP/dvb

' Enclosure

Yours very truly,

UC90053S
` John A. Pace



^ The Honorable James P. Wallace

March 12, 1986

cc: Mr. Luther H. Soules III, Chairman

Supreme Court Advisory Committee

Soules, Cliffe & Reed

800 Milam Building

San Antonio, Texas 78205

cc: Mr. Michael T. Gallagher, Chairman

Administration of Justice Committee

Fisher, Gallagher, Perrin & Lewis

2600 Two Houston Center

Houston, Texas 77010

Page -2-
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LBJ Frwy at Forest Lane

9500 Forest Lane Suite 4

Dallas, Texas 75243
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CAUSE NO.

^ Dick Witkovski d/b/a X . IN TIM 95th.1UDICIAL DISTBIC^

Besco International X

Appellant X COURT OF DALLAS COUNTY,.TEXAS

vs. X

X
CSI Electronics, Inc. _. .... _

Appellee I SUPERSEDEAS BO:.'D

WHEREAS, in the above entitled and numbered cause pending

in the 95th Judicial District Court of Dallas County, Texas, judgment

was signed on the 29th day of July, 1983, in favor of CSI Electronics,

Inc., Appellee, in the sum of Seventeen Thousand and no/100 ($17,000.00)

Dollars, plus cost of attorney, in the amount of Three Thousand Five

Hundred and no/100 ($3,500.00) Dollars, plus interest thereon at nine

percent (9%) per anntmt until paid, from which judgment Dick Witkovski

d/b/a Besco International, Appellant, desires to appeal to the Court

of Civil Appeals, Fifth Supreme Judicial District of Texas, sitting

in Dallas County, Texas; and

WHEREAS, Appellant desires to suspend execution of said

judgment pending the termination of such appeal:

NOW. THEREFORE, we, Dick Witkovski d/b/a Besco International

and Gramercy Insurance Company as Surety, acknowledge ourselves bound

to CSI Electronics, Inc., Appellee, the sum of Twenty Six Thousand

Three Hundred Forty Five and 52/100 ($26.345.52) Dollars, said sum

being atleast the amount of the judgment, and costs, plus interest

at the rate of nine percent per annum on the sum of Twenty Six Thousand

Three Hundred Forty Five and 52/100 Dollars, from the date of the judgment

until final disposition of the appeal, conditioned that Appellant shall

prosecute the appeal with effect; and in case the judgment of the Supreme

Court or the Court of Civil Appeals shall be against him, he shall

perform its judgment, sentence or decree and pay all such damages as

the Court may award against him.

Witnessed our hands this 17th day of February, 1984.

xss

1orney- n-iac t

0G000523
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not exceeding one-hundred thousand dollars ($100,000)

aQd to bind 01A.`£riC.7 I?blktlJiCE Q?0'A.9Y, thereby as fully and to the saoe ertent as if the aaoe were eiged by
the fully euthorized officers of Q'tA?f^tCY Itb1RAtCE CCN3ANY, and and all the acts of said
Attornny(s)-in-Fact, pursuant to the authoriQr herein given, are hereby ratified and confizmed.

.

VOTfD: That each of the follading officers: Chai=st,President, bteartive Vice President. Any Vice

Ptesident, Secretazy, Any Assistant Secretary, may frm time to time appoint Attorncys-iurFbct, and Agpnts to

act for and on behslf of the Comparti+ and mV pjve any such apFnintee such authority as his certificate of

authority and other vriting9 oblig3tory in the nattise of a bond, and any of e+ud officets or the Board of

Itistc.-tots may at any time reoove any such appointee and re+oke the power and euthcri^r givea him.

.^D: That any boni, or writing obligatory in the nattise of a boni, ahall be valid and binding upon the

Cacpsrry when (a)signed by the Chainrm, the Preaident, Do:wtive Yice President, or a Vice Presidmt, or (b)

duly ezenwted (under seal, if requirei) by one or more Attorneys-in-Fact pursusnt to the po+ier desxribej in

his or their certificate or cer t ificstes of authority.

^

^

10T .̂^: That the sig:ature of each of the folloricg officers: CTeiwan, Ptesident, Esemtive Vice Pteeldent,

Any Vice President, Secretary, Any Assistant Secretary, and the seal of the Coa}ary nEty be affixed by

Attorneys-in-Fact for purpoeee only of ezearting bonds and other writinp obliptory in the nattiae trhereof,

and any shall be valid and binding upon the Campsrr in the futlae with reep*ct to any bord to vhich it is

attached.

f Sept.13tht s hit l t b t ffi d thi Mv oe ea ere xee corpcrn o e o n s

,

desribai in and %hich ezenutei the obove iratnmrsit; that he lciam the eeal of said eotpot+itioo: that the

seal affimd to the said irntrument in such oorporate seal; and that he emcuted the said inetrument on

bshelf of the corporation by authority of his offiae under the Staniirg Raeolutlara thsreof.

^ 1f1AA 1lAG iA1RM1E
Met+rt ^z+d.. ar.u of ».w rae

%a 31-47102oa

^

,
F`^

/ Secr•tary
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CSI ELECTRONICS, INC. ) IN THE DISTRICT COURT OF

V. ) DALLAS COUNTY, TEXF:S

DICK WITKOVSKI d/b/a Besco

International ) 95TH JUDICIAL DISTRICT

ORDER

On April 20, 1984, the Court heard plaintiff's motion for

contempt. Plaintiff appeared by counsel, and defendant appeared in

person and by counsel.

The Court finds and concludes that defendant Dick Witkovski

has willfully violated this Court's Order signed October 15, 1983,

by failing and refusing to appear for his deposition as therein

ordered.

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that:

1. Dick witkovski is in contempt of this Court by his

willful violation of this Court's Order'signed October 15, 1983;

2. Dick Witkovski is sentencedto pay a fine of $500.00

by April 30, 1984, payable to the State of Texas and delivered to

the District Clerk of Dallas County; and

3. Dick Witkovski is sentenced to 24 hours in the Dallas

County jail, and he shall immediately be taken into the custody of

the Dallas County Sheriff and held and detained in the Dallas County

jail until 9:00 a.m., April 21, 1984.

Defendant excepts to this Order.

Sigr.ed: April 20, 1984, at 9:10 a.m.



COURT OF APPEALS

FOR THE

FIFTH SUPREME JUDICIAL DISTRICT OF TEXAS

AT DALLAS, TEXAS

EX PARTE:

r

DICK WITKOVSKI, Relator

PETITION FOR WRIT OF HABEAS CORPUS

^ TO THE SAID HONORABLE COURT:

DICK WITKOVSKI, relator, petitions for a Writ of Habeas

^ Corpus, and as grounds therefor shows:

' I.

Relator is within the jurisdiction of this Court, and

this Court has jurisdiction over this matter pursuant to Article

1824a, Revised Civil Statutes of Texas. The following person would

' be directly affected by this proceeding: CSI Electronics, Inc.,

Plaintiff in Cause No. 79-4260-D.

II

I

Relator is illegally confined and restrained of his

liberty in Dallas County, Texas by Don Byrd, Sheriff of said

^ County. Included in the transcript filed herewith is a certifi-

cate from the Sheriff indicating the fact that relator is in his

fJ

I



t
i

custody.

III.

Relator's confinement and restraint is by virtue of a

commitment and capias pro fine issued by order of the 95th Dis-

trict Court of Dallas County, Texas, rendered the 20th day of

April, 1984, whereby relator was adjudged and held as for contempt

of such Court in a cause numbered 79-4260-0 and styled CSI Elec-

tronics, Inc. vs. Dick Witkovski d/b/a Besco International. The

contempt arose out of the relator's alleged violation of an order

of the court rendered on or about October 15, 1983, ordering re-

lator to:

"ORDERED THAT Defendant DICK WITKOVSKI appear for deposi-

tion at the office of Plaintiff's counsel, Morris C. Gore,

9500 Forest Lane, Suite 435, Dallas, Texas 75243, at

2:00 P.M. on November 11, 1983, and then and there pro-

duce the documents requested by Plaintiff in its Notices

of Deposition."

Certified copies of the order dated October 15, 1983, the order

dated April 20, 1984, and the commitment and capias pro fine are

included in the transcript of papers filed herewith, to which ref-

erence is made for all purposes.

IV.

Relator would further show that his.confinement and re-

straint is illegal for the following reasons:

1. The order of the Court dated April 20, 1984, is

void for the reason that:

-2-
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(a) Counsel for both partis to this suit agreed that

the appearance of relator on November 15, 1983 could be changed

because negotiations were in progress for furnishing CSI security

for the payment of the judgment rendered in this cause. There-

fore, there is no order of the 95th District Court for the relator

to appear on January 26, 1984.

(b) That relator on his return to Dallas, Texas did

obtain a Supersedeas Bond and deliver it to the District Clerk of

Dallas County and the District Clerk did issue his Writ of Super-

sedeas to the Constable of Princinct No. 2 that the execution in

this cause had been superseded.

(c) That 27 days after this action CSI filed this

Motion for Contempt which relator believes is harassment and in-

tended to threaten him in connection with the judgment since he

had previously furnished a supersedeas bond in this cause.

2. Relator's confinement denies him due process of

law for.the following reasons:

(a) CSI has issued Notices to take the deposition

before the judgment in this cause was final, and again after the

Motion for Rehearing was overruled and many months before an exe-

cution was issued. That when execution was issued, the relator

did obtain and furnish a Supersedeas Bond in this cause and this

Motion for Contempt was filed 27 days AFTER the judgment had been

superseded.

(b) That this commitment in contempt for failure to

appear at the taking of a deposition is imprisonment for debt and

0C-90053U
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there has been no showing of representations made to the court

that CSI should have early issuance of execution, and such action

denies this relator the equal protection of the law.

WHEREFORE, relator requests that this Honorable Court,

or one of its Justices, upon examination of this application, ad-

mit relator to bail, issue a Writ of Habeas Corpus, and fix a time

and place of appearance thereon, and order that Don Byrd, Sheriff

of Dallas County, Texas, be notified to appear and show cause, if

any he has, why he holds relator in restraint, and further order

that the Sheriff be notified forthwith, by telephone or telegraph,

to release relator pending further orders of this Court; and fur-

ther, relator requests that he be brought without delay before

this Court and that he may be discharged from such illegal con-

finement and restraint to the end that justice prevails.

Respectfully submitted,

Johri A. Pace #15394000

Kevin P. Jordan #11014900

2720 Fairmount Street

Dallas, Texas 75201

214/741-3933

Attorneys for Defendant

-4-
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V E R I F I C A T 1 0 N

STATE OF TEXAS X

X

COUNTY OF DALLAS X

BEFORE ME, the undersigned Notary Public, on this day

I
I

personally appeared JOHN A. PACE, who being by me duly sworn on

his oath deposed and said that he is the attorney for the relator

in the above-entitled and numbered cause; that he has read the

above and foregoing petition for Writ of Habeas Corpus; and that

every statement contained therein is within his knowledge and

true and correct.

JUHN A. PACE

SUBSCRIBED AND SWORN TO BEFORE ME on this the ^' - day

of 1984, to certify which witness my hand and
^

official seal.

My Commission Expires:

-5-
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CERTIFICATE OF SERVICE

This is to certify that the above and foregoing Writ

of Habeas Corpus has been served on Morris Gore, attorney of

record for CSI Electronics, Inc. by delivery of atrue copy to

him by certified mail, by depositing same, postpaid in an offi-

cial depository under the care and custody of the United States

Postal Service on the 20th day of April, 1984, addressed as fol-

lows: Mr. Morris C. Gore, 9500•Forest Lane, Suite 435, Dallas,

Texas 75243, Attorney for Plaintiff, on this 20th day of April,

1984.

-6-



TO: Committee of Administration of Justice

Committee of Consumer Law

Committee of Individual Riohts & Responsibilities

nE: T.R.C.P. Rule 621a

I am sendinc to the members of the a5cve committees cooies

of a preposed resolution in connection with Rule 621a T.R.C.P. which

I believe shouic be approved.

If you believe this is a matter which might be under the

jurisciction of your committee, I would appreciate your censicerina

it.

I hope to :.e in San i:ntonio for the reeting of the Texas

Bar, but other problems may prevent my attencance.

JA P/cvb

Enclcsure

0CO00534



RESOLUTION

It is submitted that the provisions of Rule 621a, Discov-

erv in Aid of Enforcement of Judcment, T.R.C.P., do not protect tne

juooment aebtor s rights to privacy but instead make him and the

assets of his business fair game to an unscrupulous judgment creditor

who has obtained a judgment.

The provisions of Rule 621a authorize the judgment plain-

tiff to give notice for depositions to enforce the juogment imme-

diately after entry of the judgment. Such a course of discovery

can be followed regardless of the finality of the judoment or the

riohts of the judoment debtor to supersede the juocment under the

provisions of Rules 364-368, T.R.C.P.

party or his attorney afterr the expiration of thirty days from the

time a final judgment is signed" or motion for new trial overruled.

These rules do NOT r-rquire the judgment to be final nor

do they require that an execution be issued so the judom,.ent oebtor

can supersede the judgment. The rules make available to the judc-

ment creditor all of the information which could be secured by depc-

^ sition prying into his personal and business financial affairs in

a manner so thorough and detailed as to lay bare to the juocment

creditor all of tne business facts and assets of tr,e juccment

Rule 621a.

This certainly was not the intent upon the issuance of

It is believed that discovery proceedings in aid of a

jucement should not be authorized until AFTER the issuance of an

execution so the jue5rr,ent debtor can have the right to prctect from

the prying eyes and ears of creditors and adversaries the innermost

facts of his business. The rule should be amended to require that

execution be issued BEFORE the discovery proceedings. This gives

the judcment debtor the right to keep private his personal and busi-

ness affairs.



January 9, 1986

Waco, Texas 76702-2117

.

I need your proposed Rules changes by February 15, 19c55, to

circulate to the entire Advisory Co,=_ttee.

As always, thank you for your keen attention to the bus_r.ess

of the Advisory Comni ttee .

Very.truly yours,

LHSIII:tk

Enclosures

cc: Honorable James P. Wallace,

Justice, Supreme Court of Texas

..J
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Cctoher 14, 1985

30,
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Rule 499a. Direct Appeals

In the first paragraph, delete "tirticle 1738a" and substitute:

section 22.001(c) of the Texas GoverrW ent Code

=_s_cticr. 3 of section 63.001 of the Texas Civil Prac*_ice and

=.e=.ed:es Code



SUZA',%E L-^\CFCRD SANFORD

HUCH L SCOTT. 1R.

April 14,1986

Mr. Pat Beard

Beard & Kultgen

P.O. Box 529

Waco, Texas 76702-2117

Lear Pat:

Enclosed are proposed changes to Rules 621a and 627 submitted by
John Pace. Please draft, in proper form for Committee
consideration, appropriate Rule changes for submission to the

Committee and circulate them among your Standing Subcommittee

members to secure their comments.

As always, thank you for your keen attention to the business of
the Advisory Committee.

LHSIII/tat

encl/as

0C000530
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March 10, 1986

Mr. Luther H. Soules, III, Chairman

Supreme Court Advisory Committee

Soules, Cliffe & Reed

800 Milam Building

San Antonio, TX 78205

Mr. Michael T. Gallagher, Chairman

Administration of Justice Committee

Fisher, Gallagher, Perrin & Lewis

2600 Two Houston Center

Houston, TX 77010

Re: Rule 621a and Rule 627

Dear Luke and Mike:

I am enclosing a letter from Mr. John A. Pace of Dallas,

regarding the above rules.

May I.suggest that these matters be placed on our next

Agenda.

Sincerely,

I
I J PW : fw

.Enclosure

cc: Mr. John A. Pace

Pace, Chandler & Rickey

Attorneys and Counselors

2720 Fair:nount Street

Dallas, Texas 75201



The Honorable James P.

Justice of the Supreme

Supreme Court Building

Austin, Texas

Wallace

Court of Texas

RE: T.R.C.P. Rules 621a and 627

Dear Justice Wallace:

In 1984 our firm was retained in connection with

prosecuting an appeal from a judgment entered by one of the
Dallas District Courts.

Immediately after the judgment, notice to take

deposition-was issued by Plaintiff to Defendant under Rule
621a. Conferences were held concerning the furnishing of an

indemnity bond or escrow agreement pending prosecution of

the appeal. Finally, our firm agreed to produce the Defendant
for deposition. He was not in Texas at the time and did not
appear.

Execution was issued which was superseded under Rules

364-368, T.R.C.P. Shortly thereafter Plaintiff filed a Motion

for Contempt and Application for Turn Over Relief. Defendant

replied stating that the execution had been superseded.

At the hearing the Trial Judge held the Defendant in

contempt, ordered payment of a fine of $500.00 and sentenced

him to 24 hours in the Dallas County Jail. At the jail this

Defendant was subjected to customary treatment including a

strip search.

I believe such treatment inexcusable.

At the meeting of the Texas Bar Association in San

Antonio in July 1984 Justice Calvert spoke to the Bar in con-

nection with the issuance and amendment of the Texas Rules

Qf Civil Procedure. I wrote Justice Calvert and requested a

conference. He replied stating that the matter should be

submitted to the Supreme Court of Texas. Because of illness

in my family and personal problems, this has been delayed.



The Honorable James P. Wallace Page -2-

March 5, 1986

I now request the Court to examine the provisions

of these rules and my suggestion that Rule 621a be amended

requiring the issuance of execution prior to proceedings

under Rule 621a. This amendment would give the judgment De-

fendant the right to supersede.

Yours very truly,

Enclosure

1 r,





It is submitted that the provisions of Rule 621a, Discov-

erv in Aid of Enforcement of Judament, T.R.C.P., do not protect tne

j uag;.iznt azbtor s rights to privacy but instead make him and the

assets of his business fair game to an unscrupulous judgment creditor

who has obtained a judgment.

The provisions of Rule 621a authorize the judgment plain-

tiff to give notice for depositions to enforce the judgment imme-

diately af*_er entry of thz juogment. Such a course of discovery

can be fol lowzd r2yardless of thc final ity of the judgc,ent or tne

rights of the judgment debtor to supersede the judgment under the

provisions of Rules 364-368, T.R.C'.P.

Art. 627, Time for Issuance, provides "If no supersedeas

bond ... has been filea . . . tne clerk of the Court shall iss.:e
t h v o r o n L i t i n n i i n p n c U r h jiiri^mcnt n ^ n r ^ a ^ ^ l l c a r i n n of t h c ci rtaccf il

party or his attorney after the expiration of thirty days from the

time a final judgment is signed" or mot.ion for new trial overruled.

These rules do NOT require the judcment to be f i n a l nor

ao tney require that an execution be issuea so the judgment debtor

can supersede the judgrent. The rules make available to the judy-

ment creditor all of the information which could be secured by depo-

sition prying into his personal and business financial affairs in

a manner so thorough and detailed as to lay bare to the judgment

creditor all of the business facts and assets of tne judgment

debtor. An example of the detail of inquiry for a subpoena auces

tecum is attached as an exhibit.

Rule 621a.

This certainly was not the intent upon the issuance of

It is proposed that discovery proceedings in aid of a

judgment should not be authorized until AFTER the issuance of an

execution so the judgment debtor can have the right to protect from

the prying eyes and ears of creditors and adversaries the innermost

facts of his business. The rule should be amended to require that

execution be issued BEFORE the discovery proceedings. This gives

the judgment debtor the right to keep private his personal and busi-

ness affairs.

,

;0
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`You' and its derivatives refers to Deponent.

Each and every document showing every property or

asset In which you have any direct or indirect financial

inter°st, including but not limited to the following: savings

accounts, certificates of deposit, money market certificates,

checking account.s and/or any other sum of money on deposit in,
or owed to you by, any firlancial institut:ion; stock
certificates, bonds debententures, partnership and/or joint

venture agreements, and each and every other dc,cument that

relates to any ownership interest in, or debt owed to you by,

any business or commercial organization; real property
interests owned by you, including any lease, or any-mineral

interests or oil and gas royalties, working interests, etc.J

retirement pension, or payroll savings plan or any similar

assets; policies of insurance which you own; titles to each and

every automobile you own, including station wagons, trucks,

etc; right of access to a safe deposit box or storage vault;

money or any other property held in trust either vested or

cont:ngent; judcraents, prcmissory notes, debentures, or other

docu-ients evide.^.cing a debt cwed to you and cGr:di _i0ilal S?1^^

contracts, security agreeT,ents, deeds of t.rust, r..o: t7ages or

other documents relating to security for a debt that is owed to

you, documents relating to copyrights or patent:; which you

hold; licenses or franchises under which you hold rights as a

license or franchishee; co,ltracts or agreement under which you

have rights, including any acccunts pay3ble owed to, you;

A copy or original of each and every financial

after January 1, 1980 in connection with, or related to,

activities involving any financial institution, including but

not limited to documents prepared in connecti:.n with an

application for a loan from any financial institution.

or other document rclatin^ or r,ertainino to _oPrsn!,at r.rnn.:•:

on which you now have, or at any time after January 1, 1950

have had, insurance coverage, il:c'_uding but not limited to,

docdrzents relating or pertaining to insurance coverage on

automobiles in which you own an interest or which are In your

possession or are subject to your control. The foregoing also

includes but Is not limited to documents relating to insurance

coverage on jewelry in which you own an interest or which in

subject to your control or in your pos::^ss;cn, such as lists o:

items of jewelry which are to be covered by such oolicie3, or

for which coverage is requested.

Your income tax returns for the years 1979, 1980, and

1981, nd

those returns.
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I March 12, 1986

I
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I
I
I
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I

The Honorable James P. Wallace

Justice, The Supreme Court of Texas

P. 0. Box 12248

Capitol Station

Austin, Texas 78711

RE: Rule 621a and Rule 627

Dear Justice Wallace:

I am in receipt of a copy of your letter to Mr. Soules

and to Mr. Gallagher referring to my requested Amendment of Rules

621a and 627 of T.R.C.P.

I think additional information might be helpful:

1. Execution issued February 6, 1984 (copy)

2. Supersedeas Bond furnished and approved February 17,

1984 (copy)

3. Writ of Supersedeas February 20, 1984 (copy)

4. Motion by Plaintiff for Contempt filed March 15, 1984

5. Court sets hearing April 20, 1984

6. Order holding Defendant in contempt (copy)

7. Petition for Writ of Habeas Corpus (overruled) (copy)

I believe the rules should be amended to provide that

execution MUST be issued BEFORE discovery may be commenced under

.Rule 621a. This amendment will give to the Defendant the right

to supersede the judgment and thus prevent the harrassment of

discovery, a possible fine and jail sentence involving a strip

search.

I enclose a copy of a column in the Dallas Mornina News

of March 11, 1986 which might be of interest.

Yours very truly,

k

h

JAP/dvb /John A. Pace

Enclosure



The Honorable James P. Wallace Page -2-
March 12, 1986

Mr. Luther H. Soules III, Chairman

Supreme Court Advisory Committee

Soules, Cliffe & Reed

800 Milam Building

San Antonio, Texas 78205

I cc: Mr. Michael T. Gallagher, Chairman

Administration of Justice Committee
Fisher, Gallagher, Perrin & Lewis
2600 Two Houston Center
Houston, Texas 77010





^ ^ ^ ^ ^ ^ ^ M ir M



. .

y

.

. . . .9

.

•

... . . . . . . . . . . . .

. . .



0

u. ct
v^ u . cL

1n

^ m

8.0

^ ^ ^ m 1=1 _%



7f-

CAUSE NO.

Dick Witkovski d/b/a X

Besco International I

Appellant X

vs. X

I

CSI Electronics, Inc.

Appellee Y

WHERF.AS, in the above entitled and numbered cause pending

in the 95th Judicial District Court of Dallas County. Texas, judgment

was signed on the 29th day of July, 1983, in favor of CSI Electronics,

Inc., Appellee, in the sum of Seventeen Thousand and no/100 ($17,000.00)

Dollars, plus cost of attorney, in the amount of Three Thousand Five

Hundred and no/100 ($3,500.00) Dollars, plus interest thereon at nine

percent (9%) per annum until paid, from which judgment Dick Witkovski

d/b/a Besco International, Appellant, desires to appeal to the Court

of Civil Appeals, Fifth Supreme Judicial District of Texas. sitting

in Dallas County, Texas; and

WHEItFAS, Appellant desires to suspend execution of said

judgment pending the termination of such appeal:

NOW, TBIItEFORE, we, Dick Witkovski d/b/a Besco International

and Gramercy Insurance Company as Surety, acknoviedge ourselves bound

to CSI Electronics. Inc., Appellee, the sum of Twenty Six Thousand

Three Hundred Forty Five and 52/100 ($26,345.52) Dollars, said sum

being at least the amount of the judgment, and costs, plus interest

at the rate of nine percent per annum on the sum of Twenty Six Thousand

Three Hundred Forty Five and 52/100 Dollars, from the date of the judgment

until final disposition of the appeal, conditioned that Appellant shall

prosecute the appeal with effect; and in case the judgment of the Supret;e

Court or the Court of Civil Appeals shall be against him, he shall

perform its judgment, sentence or decree and pay all such damages as

the Court may award against him.

Witnessed our hands this 17th day of February, 1984.

B •
19^^ Dick

Deputy

0CO00551
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the State of Teas, and having its principai office in the City of }iaieton, Cournty of Harris, State of

ims, hath ®de, coretituted and appointei, and does by t}ose presents malce, oocetitute and apppint

William V. Vansyckle

.

not exceeing one-hundred thousand dollars ($100,000)

and to bird ORAAf3iL7 I?&kiRiCE COMPARY, thereby as fully and to the aam extent as if the seme were eigned by

the fully suthorized officers of GRAMlC7 ItiStRATCE CQ3PAN7, and and all the acts of said

ittntary(a)-in-Fact, pasiant to the authoriV herein given, are hereby ratifiei ard confirmed.

[his appointreent is mede under aai by auftrity of the folloving Starding Besolutiors of said Coap3ry which

Reaolutiorm are now in full ibrre and effect:

lJ

That any boni, or rritirg obligstory in the nature of a boni, ehall be valid ani bisfing upnn the l:J

when (a)signed by the Chninman, the President, ECecutive Vice President, or a Vice President, or (b)

his or their certificate or certificstes of authority.

10T`9: That the sigsature of each of the folloring officers: Chaimoan, President, Emative Vice President,

Any Vice President, Secretary, Any Assistant Secretary, and the seal of the CoepsrV mey be offi:ed by

Attorneys-in-Fact for purposee only of e:eaiting bocds and other rriticgs obligtory in the nature trhereof,

and any ehall be valid ard bindirg vpon the Coapsry in the future with reapect to arp bond to which it is

attadied.

its corpornte aeal to be hereto affixed this 13th day of Sept. ,1953•
:Y -

•

••

Preeident

,

me duly sworn, did depoae and eay: that he is PAesident of 6iAtgItCY I2bZRAK.^ Oj-[^AAT. the corporntina

deeeribed in and .hfrh exeated the above iretnmient; that he lmws the seal of sa]d cotporetion; that the

eeal affimd to the said inatttzmt to such oorporate seal; and that he eanuted the said inetruWnt on

b*slf of the corporation by auttoriV of his office under the Staniing Bmolutiars thed.

• •

_^
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CSI ELECTRONICS, INC. ) IN THE DISTRICT COURT OF

v. ) DALLAS COUNTY, TEXAS

DICK WITKOVSKI d/b/a Besco

International ) 95TH JUDICIAL DISTRICT

ORDER

On April 20, 1984, the Court heard plaintiff's motion for

contempt. Plaintiff appeared by counsel, and defendant appeared in

person and by counsel-.

The Court finds and concludes that defendant Dick Witkovski

has willfully violated this Court's Order signed October 15, 1983,

by failing and refusing to appear for his deposition as therein

ordered.

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that:

1. Dick Witkovski is in contempt of this Court by his

willful violation of this Court's Order'signed October 15, 1983;

2. Dick Witkovski is sentenced to pay a fine of $500.00

by April 30, 1984, payable to the State of Texas and delivered to

the District Clerk of Dallas County; and

3. Dick Witkovski is sentenced to 24 hours in the Dallas

County jail, and he shall immediately be taken into the custody of

the Dallas County Sheriff and held and detained in the Dallas County

jail until 9:00 a.m., April 21, 1984.

Defendant excepts to this Order.

Sigr.ed: April 20, 1984, at 9:10 a.m.

0CO00555



COURT OF APPEALS

FOR THE

FIFTH SUPREME JUDICIAL DISTRICT OF TEXAS

AT DALLAS, TEXAS

PETITION FOR WRIT OF HABEAS CORPUS

EX PARTE:

DICK WITKOVSKI, Relator

DICK WITKOVSKI, relator, petitions for a Writ of Habeas

Corpus, and as grounds therefor shows:

I.

Relator is within the jurisdiction of this Court, and

this Court has jurisdiction over this matter pursuant to Article

1824a, Revised Civil Statutes of Texas. The following person would

be directly affected by this proceeding: CSI Electronics, Inc.,

Plaintiff in Cause No. 79-4260-D.

II.

Relator is illegally confined and restrained of his

liberty in Dallas County, Texas by Don Byrd, Sheriff of said

County. Included in the transcript filed herewith is a certifi-

cate from the Sheriff indicating the fact that relator is in his

0C90055C
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I
custody.

Relator's confinement and restraint is.by virtue of a

commitment and capias pro fine issued by order of the 95th Dis-

trict Court of Dallas County, Texas, rendered the 20th day of

April, 1984, whereby relator was adjudged and held as for contempt

of such Court in a cause numbered 79-4260-D and styled CSI Elec-

tronics, Inc. vs. Dick Witkovski d/b/a Besco International. The

contempt arose out of the relator's•alleged violation of an order

of the court rendered on or about October 15, 1983, ordering re-

lator to:

"ORDERED THAT Defendant DICK WITKOVSKI appear for deposi -

tion at the office of Plaintiff's counsel, Morris C. Gore,

9500 Forest Lane, Suite 435, Dallas, Texas 75243, at

2:00 P.M. on November 11, 1983, and then and there pro-

duce the documents requested by Plaintiff in its Notices

of Deposition."

Certified copies of the order dated October 15, 1983, the order

dated April 20, 1984, and the commitment and capias pro fine are

included in the transcript of papers filed herewith, to which ref-

erence is made for all purposes.

IV.

Relator would further show that his confinement and re-

straint is illegal for the following reasons:

1. The order of the Court dated April 20, 1984, is

void for the reason that:

-2-
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I
I
I

(a) Counsel for both partis to this suit agreed that

the appearance of relator on November 15, 1983 could be changed

because negotiations were in progress for furnishing CSI security

for the payment of the judgment rendered in this cause. There-,

fore, there is no order of the 95th District Court for the relator

to appear on January 26, 1984.

(b) That relator on his return to Dallas, Texas did

obtain a Supersedeas Bond and deliver it to the District Clerk of

Dallas County and the District Cl'erk did issue his Writ of Super-

sedeas to the Constable of Princinct No. 2 that the execution in

this cause had been superseded.

(c) That 27 days after this action CSI filed this

Motion for Contempt which relator believes is harassment and in-

tended to threaten him in connection with the judgment since he

had previously furnished a supersedeas bond in this cause.

2. Relator's confinement denies him due process of

law for the following reasons:

(a) CSI has issued Notices to take the deposition

before the judgment in this cause was final, and again after the

Motion for Rehearing was overruled and many months before an exe-

cution was issued. That when execution was issued, the relator

did obtain and furnish a Supersedeas Bond in this cause and this

Motion for Contempt was filed 27 days AFTER the judgment had been

superseded.

(b) That this commitment in contempt for failure to

appear at the taking of a deposition is imprisonment for debt and

OC000558

p.. :

Qi.r

Li
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there has been no showing of representations made to the court

that CSI should have early issuance of execution, and such action

denies this relator the equal protection of the law.

WHEREFORE, relator requests that this Honorable Court,

or one of its Justices, upon examination of this application, ad-

mit relator to bail, issue a Writ of Habeas Corpus, and fix a time

and place of appearance thereon, and order that Don Byrd, Sheriff

of Dallas County, Texas, be notified to appear and show cause, if

any he has, why he holds relator in restraint, and further order

that the Sheriff be notified forthwith, by telephone or telegraph,

to release relator pending further orders of this Court; and fur-

ther, relator requests that he be brought without delay before

this Court and that he may be discharged from such illegal con-

finement and restraint to the end that justice prevails.

Respectfully submitted,

Jo,P,n A. Pace #15394000

)/-? /'Y' ^.3 -z-r
Kevin P. Jordan #11014900

2720 Fairmount Street
Dallas, Texas 75201

214/741-3933

Attorneys for Defendant

-4-



V E R I F I C A T I 0 N

STATE OF TEXAS X

X
COUNTY OF DALLAS X

BEFORE ME, the undersigned Notary Public, on this day

personally appeared JOHN A. PACE, who being by me duly sworn on

his oath deposed and said that he is the attorney for the relator

in the above-entitled and numbered cause; that he has read the

above and foregoing petition for Writ of Habeas Corpus; and that

every statement contained therein is within his knowledge ar,d

true and correct.

/---J
A. PACE

of

I official seal.

I
I

My Commission.Expi .res:

1

-5-



CERTIFICATE OF SERVICE

R

This is to certify that the above and foregoing Writ

of Habeas Corpus has been served on Morris Gore, attorney of

record for CSI Electronics, Inc. by delivery of atrue copy to_

him by certified mail, by depositing same, postpaid in an offi-

cial depository under the care and custody of the United States

Postal Service on the 20th day of April, 1984, addressed as fol-

lows: Mr. Morris C. Gore, 9500 Forest Lane, Suite 435, Dallas,

Texas 75243, Attorney for Plaintiff, on this 20th day of April,

1984.

-6-
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January 9, 1986

Waco, Texas 76702-2117

3

Dear Pat:

Enclosed are proposed changes to Rules 621a, 657, and 696

submitted by Jeremy Wicker. Piease draft, in proper form for

Committee consideration appropriate Rules changes for sub-:ission

to the Committee and circulate them among your Standing

Subcommittee members to secure their com.Tents.

I need your proposed Rules changes by February 15, 10-86, to

circulate to the en-=ire Advisory CoTmittee.

As always, thank you for your keen attention to the business

of the Advisory Cc:^-n,ittee.

LHSIII:tk

Enclosures

cc:

OC^00562
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P.ule 499a. Direct Appeals

in the first paraqraph, delete "Article 1738a" and substitute:

sect.on 22.001(c) of the Texas GoverrW ent Code

s_sec*_icr. 3 of secticn 63.001 of the Texas Civil Practice and

:.e_ecies Ccde
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I
Honorable Hubert W. Green

Attorney at Law

900 Alamo National Bank Bldg.

' San Antonio, Texas 78205

I Dear Mr. Green:

Enclased is a copy of my proposal made on July 6 to Justice

Pope and his reply to me. I am forwarding a copy also to Judge

George Thurmond in Del Rio and to Professor William Dorsaneo.

. •

As we discussed in our conversation Tuesday, it is difficult

^ for me to visualize how to get interest in this change drummed-up

from trial court judges. About the most I can say is that the

chanae will enable them to pattern temporary restraining hearings

^ according to the needs of their courts and their constituencies.

Nobody runs court on a 10-calendar-day schedule.

I don't believe that any of the other trial court judges are

ing the kind of setting system I use, and it-is difficult to ask

&Whem to fly in the face of present Rule 680. For about 10 years,

I"interpreted't the rule to read as I have proposed the change and

it is thoroughly accepted by the lawyers in this area who practice

regularly in this court. Of course, it could well.be that if the

local rule was for everyone to go shirtless on Tuesday, the bar

^ would finally get used to it, but I really believe the change would

be beneficial as applied to any temporary restraining order -- not

just those in Family Law.

In the past, when I urged the change in regard to Family Law

cases only through a change in Chapters 3 and 11 of the Family Code,

, the response from the Family Law Section and the legislative committees

of the House and Senate has been that the change should be of general

application and that the rule should be modified rather than having

a special procedure for Family Law cases. I concur with that view

and think that the change would be particularly helpful for courts

of general jurisdiction and multi-county courts. I will phone any-

one, correspond with anyone, or appear before any subcommittee or

^ full committee that has the change under consideration: I will ap-

preciate hearing from any member of the committee or the Rules

Advisory Committee of the Supreme Court.

_ WCM:p1

Encl.

cc: Judge George Thurmond

' Professor William Dorsaneo

Ms. Evelyn Avent
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I July 6, 1983

1

'

Honorable Jack Pope

Chief Justice

Suoreme Court of Texas

Austin, Texas 78710

Dear Judce Pope:

For several years I have had in mind a proposal for

chancinc Rule 680. Although I have mentioned. it in -

cvarious cuarters, my ineptitude has prevented my finding

the uroper forum•and procedure.to advance the proDosal.

Therefore, I am writing you directly in the ho,.-)_e that

you will put the matter in the proper channels and let me

know what to do next to advance the proposal.

The proposed chances arise out of my expe_ience with

matters uncer the Texas r^amily Code, but the problems with

the Rule and the benefits of the proposed change would

relate to other Temporary Restraining Order=_ (hereafte=

TRO) as well. The volume of fa.-nily law litigation merely

exac_aerates the visible effect on trial court liticaticr.

and court ad.-ninistration.

:':le rr+.:.ary proble.;, with the administration of Rule

680 in its present form is the expiration of the TRO within

10 days of its being granted by the court's sicnature.

The time for expiration should run from service of t=ocess

or anoearance for the following reasons:

_

J



b.. A partv inconvenienced by a TRO can,

under the presently worded rule, appea-- and

cemand an early hearing. This practice should

be encouraced in preference to the present

dominant ploy ( i.e., evading service in the hope

the TRO will expire before docusnentable notice is

received).

c. The "ten days from granting" rule guarantees

that a good number of TRO's will expire before

service or so short a time after service (less

than three days, Rule 21, TRCP) that the party

restrained would be entitled to continue the hearinc_

as a matter of right, while requiring that the

plaintiff or petitioner be prepared at all times

to proceed with testimony.

d. A1 t:nouch there is no auarrel with ten dav_ s as a

rezsonable^length_of time, conbined with the

expiration time running from "granting", the

expiration day often falls on weekends or holidays.

e. A corollary to c. and d. above is that runninc-

the expiration from serv_ice or appearance allows the

court to set a particular ,date and time in the

week to hear these temporary and emergency matters.

(For instance,-I use the'phrase "first Thursday after

the expiration of three days following service

hereof at 9:00 o'clock a.m.") Any day of the week

will count the same way and will allow the court

and the bar to-pattern its practice accordingly.

f. A further corollary to e. above is that by loca_

rule the trial court could.provide for hearing on

the pattern day and time a week earlier if the'.

party restrained wants an earlier hearing or

becomes confused and appears earlier. The trial

court could also provide for obtaining an emeraency

hearing under such statutes as Family Code Sections

11.11 and 3.58.

Two further matters need to be addressed in the rule.

1. The rule should expressly provide for exten-

sion and resetting by the trial court or. the docket

sheet instead of by written ( i.e., minuted) order.

This repetitive paper work acca,;.plishes nothinc by

way of due process notice and runs up costs and

attorney fees unne'cessarily. It is especially

burdensome to the litigants, the bar and the trial

court in view of the'present running of the

expiration time limit and often results in prOECC05F7



or constable, the logistics are nicht.,--,arish. _f

service of process is by certified r,ail under the

rules, the logistics are impossible. This chance

is somewhat less important if expiration runs as

I have sucgested above, but it will alleviate

the necessity for preparing a detailed, minuted

order to last a week or less.

2. The requirement for entering the reason for

extension and resetting of record should be eliminated

unless the party restrained appears and excepts to

the continuance. This chance is for the same

reason as the ch.anee succested above. It adds

nothinc of value to therperson restrained and is a

burdensome formal reauirement to keep the TRO

The Rule as it is written has become the subject of

the lowest forms of ambush practice and acvantace seekinc.

Restricting the power of the trial courts to issue emeraency

orders corrects some abuses by inviting others. The

answer lies in phrasing the Rule so that the trial courts

can administer it in a fair and orderly manner and afford

timely hearings. A suggested rephrasing of the rule is

enclosed.

I would appreciate knowing how to get the proposed

cr.anges considered and will travel at my own expense to

cor.fer or to testify.

WCM:mk

Enclosure

Judge, 307th Family District

Court, Gregg County, Texas

r=



Rl:LE 680. Tenoora_v Restraininc Crder

No temporary restraining order shall be granted without

notice to the adverse party unless it clearly appears from

specific facts shown by affidavit or by the verified

complaint that immediate and irreparable injury., loss or

damage will result to the applicant before notice can be

served and a hearing had thereon. Every temporary restrain-

ing order cranted without notice shall be indorsed with the

date and hour of issuance; shall be filed forthwith in the

clerk's office and entered of record; shall define the

injury and state why it is irreparable and why the order

was granted without notice; and shall expire by its ter.:s

wit::^in such time after_service of erocess or actearance c=

the =artv restrained, not to exceed ten cavs, as the court

fixes, unless within the time so fixed the order, for good

cause shown, is extended for a like period by action of the

trial court or acreement of the uarties contained in a_

written order or noted on the docket sheet unless the oa_tv

against whom the order is directed consents that it may ber

extended for a longer period. ?he--ceeees-=ec-tLe-extens=en
shz?-i_bc-eztc=ed-ef--eeere. In case a temaorary restrain-

ing order is granted without notice, the application for a

temporary injunction shall be set down for hearing at the

earliest possible date and takes precedence of all matters

except older matters of the same character; and when the

application comes on for hearing the party who obtained

the temporary restraining order shall proceed with the

application for a temporary injunction and, if he does not

do so, the court shall dissolve the temporary restraininc

order. On two days' notice to the party who obtained the

temporary restraining order without notice or on such

sh^=ter notice to that party as the court may prescribe,

the adverse party may appear and move its dissolution or

modification and in that event the court shall proceed to

hear and determine such motion as expeditiously as the

ends of justice require.



Honorable James P. Wallace

and The Supreme Court of Texas

Austin, Texas 78711

Honorable Hubert W. Green

and Members of the Committee

on the Administration of Justice

PATT LINDSEY

Coordinator

Re: New Version of Rule 680 and 683

Effective 1 April 1984 -- AGAIN!

Honored Court and Committee:

During July and August, 1983, I sent the enclosed suggestion

regarding Rule 680 to Chief Justice Pope, then at his suggestion to

Mr. Green and other members of the Committee on the Administration

of Justice. The suggestion appeared to be well received, and I have

awaited the time with patience for the Rule to be considered for

revision.

Having been assured that I was addressing the correct forum

and was in the process, I was shocked to find the-new model Rules 680

and 683 in the January 17 West.'s TEXAS CASES. After a few days, I

called Professor Dorsaneo and discovered.that the new version of

the Rule was adopted by the Committee on the Administration of

Justice back in 1982. Apparently my letter has not come to the

attention of the Committee or the Court.

At this point, I hesitate to write because the following

polemics may be viewed as pejorative. Let me say that they are

not meant to be so. They are presented in the spirit I believe

Chief Justice Pope has evoked in his presentations to the Judiciary

and to the Legislature, out of a concern for the way our system of

justice works at the trial court level and out of thirteen years

of experience as a trial court judge.

First, I am not sure either the Committee or the Court Can be

aware of the impact of-Rules 680,. et sea., on the trial court docket

because of the dearth of statistical information available. Temporary..

restraining orders may be relatively rare in most civil disputes,

but they are commonplace in litigation under the Family Code, which

may well constitute half of the civil litagation in the trial courts

of Texas. I underline "may" because it is impossible to tell from

the structure of the reports filed by the district clerks what the

scope of the family law docket is. Only the filing and final

disposition of divorce cases is singled out for counting. The



Letter to the Supreme-Court 2 January 27., 1984.

and Committee on the

Administration of Justice

approximately thirty other kinds of cases are scattered among the

"non-adversary" category (including at least three matters on which

there is an absolute right-to a jury trial) and "show causes"-

(which include at least two matters on which there is an absolute

right to a jury trial, but no place on the form to report one).

I digress to stress these matters only because, from the report

of the clerks and the Office-of Court Administration, both the-Com-

mittee and the Court would be justified in' believing that temporary

restraining orders have a. very narrow legitimate application.i.n civil

litigation. In fact, under the Family Code,- temporary restraining

orders, temporary injunction hearings and enforcement proceedings are

available in eight different categories of.suits and constitute

18% of the hearings in this court, which disposed of 70.6% of all

civil matters in this county in 1983, by our actual count. Supposing

this county to be typical, practice under Rules 680-693 is a very

significant part of trial practice in this State, both in terms of

numbers of hearings and the time they consume in the trial courts.

If this hearing volume is to be.handled with justice, efficiency and

dispatch and is' to be kept within' reasonable economic bounds so that

effective access to the courtsis' widely available, close and informed

attention needs to be•paid' to this' section of the rules.

Second, if'the new rule changes effective April 1 were recom-

mended by the Committee as early as 1982, then I would. suppose

they were put forward as early as 1981, and I would suggest that

any "evils" or "abuses" they would have been designed to redress

were probably addressed by legislative changes to Family Code

Sections 3.58, 3.581, and 11.11 in the 1981 and 1983 sessions.

The requirements for and.scope of ex parte relief were extensively

addressed, especially in 1983. The changes effective April 1, 1984,

run counter to the thrust of.those amendments. Is the Court really

out of countenance with the legislative changes, or has delayed

implementation resulted in "fixing" something that is no longer

"broken", and that in an inappropriate manner?

Certainly, the Rules and the practice-under them need attention

and revision, especially in their application to family law liti-

gation, as my enclosed correspondence discusses. This raises

the question whether family law should be-excluded from operation

of the Rules, at least as regards ex parte equitable relief and

turned over to the legislature to regulate, or should be kept in

the mainstream of civil rules application. I understand that there

may be some tension involved in both efficiently handling a major

and qualitatively different part of the trial docket and keeping

the civil rules applicable to all civil litigation. My letter

of July, 1983, is premised on keeping family law procedure in

the mainstream. If this is to be acomplished, the Rules

must be evaluated for their effect on practices in this 18% of

OC0005'71
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the trial docket. The only reasonable alternative is specifically

to exempt litigation under the Family Code from operation of

Rules 680-693.

Third, on the merits of the changes to Rules 680 and 683, the

problem of extensions is discussed in* my July, '1983, letter. Limit-

ing the extensions would usually be unnecessary if the expiration

datezan from notice-to the party restrained, and more especially on

a seven or fourteen day schedule. The-Gregoriancalendar, which

predates our State constitution by some centuries, just does not

accommodate a'ten-day work cycle. The-requirement that reasons

for extensions shall be entered of record, if-taken seriously,

will require a weekly "no service" docket call and entry of written

orders, involving extra, totally useless appearances of counsel,

higher fees and costs and fatter court minutes to no real effect

except to prevent expiration of a fiat that is not effective until

notice in any event. Continuing present pleading formalities in

a revised Rule raises the question whether the Court is overruling

the legislative change^o the Family Code cited above.

and unnecessary._ Inj tive relief is both adjusted and usually

made mutual at a contested temporary hearing. ' Final hearings are

governed by sixty day,- thirty day or twenty day minimum filing and

notice requirements which are often longer than the-trial court.'s

average "request-to-hearing" lag. Few counsel on either side are

in a position to respond meaningfully to a proposed setting for

f inal hearing at the temporary order hearing.

Ye 683, the requirement that every temporaryIn regard to R

injunction include a^ or r setting the final hearing is impracticable

Four. I confess that if the Committee and the Court are disinclined

to consider this matter, I may follow the tongue-in-cheek suggestion

of a colleague and start following the Rules just as they are-written.

As he remarked, "That'll fix 'em! The whole d----d docket will fall

I regret the nagging, preachy tone of this letter. I am at a

loss to know how else to assist., as I am obliged to do under Canon

apart.

As an example of how far typical trial court thinking on the

matter diverges from the spirit of the new Rules, I enclose an

actual set of local rules from a set of courts in another Texas

county (identity blanked). I'm not sure I would go as far in

streamlining as they have, but you can imagine what they will say

about the new Rules if they do decide to write.

The cumbersome procedures set out in the Rules have already

resulted in enactment of Title 4 of the Family Code. Title 4

"invented" and limited existing equitable remedies. It is in

conversation neither with the Rules nor with the scope of

t
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injunctive relief and enforcement generally existing in Texas

law. The additions to the Rules worsen the situation to which

Title 4 was a response. If this keeps up, we can expect more of

the same responses and can almost guarantee an unwanted increase

in the criminal caseload from domestic violence.



February 10, 1984

- M=.*Luther H. Soules, III.

Chairman Supreme Court Advisory

1235 Milarn Buiiding

San Antonio, Texas 78205

Revision of T.R.C.P. 680 and'683

^

^

Dear Mr. Soules:

I am sorry we have been unable to make contact by phone

in order to discuss possible revisions of Texas Rules

of Civil Procedure 680 and 683.

On Friday, February 3, 1984, I had a conference with

Associate Justice James Wallace of the Texas Supreme

Court regarding what I perceive to be possible problems

with rules 680 and 683. These problems came to light

when I was meeting in my capacity as Chairman of the

Family Law section with the committee revising the

Family Law Practice Manual.

It came to our attention that the Ja.nuary 1, 1981

version of rule 680 dealing with temporary restraining

orders provided:

"Every temporary restraining order granted

without notice ... shall expire by its

terms within such time after entry, not

to exceed ten days, as the Court fixes, unless

within the time so fixed the order, for good

cause shown, is extended for a like period

or unless the party against whom the order

is directed consents that it may be extended

for a longer period of time."

U



10, 1984
Page 2

The new rule as promulgated in the February issue of
the Texas Bar Journal provides:

"No more than one extension may be granted

unless subsecuent extensions are unopposed."

This new provision works an undue hardship in many cases

involving family law. Temporary restraining.orders are

issued in better than fifty percent of the cases that

are expected to be contested. It is not.unusual for

these ten-day restraining orders to expire prior to

service being affected, particularly in metropolitan

areas where large numbers of papers must be served.

The problem is not limited to merely divorce cases but

cuts across many areas of family law including suits

affecting the parent-child relationship, Title IV

suits for the protection of families, annulments and

suits to declare marriages void as well as after-

judcment suits for clarification and to enforce orders

regarding property division.

I have discussed this problem with several of my colleagues
on the Family Law Council who are involved in drafting the

Family Law Practice Manual. It is our suggestion that
Rule 680 be amended to read as follows:

"No more than one extension may be granted
unless subsequent extensions are unopposed

excect in suits governed by the Texas Familv
coae."

I can likewise envision that this provision might cause

problems in other types of litigation and I only address

the wording of the.language as it would affect the family
law practice.

We likewise have a problem with the proposed change to

rule 683 because the following language was added which
had not previously been a part of the rule:

"Every order granting a temporary injunction

shall include an order setting the cause for
trial,on the merits with respect to the

ultimate relief sought."

This language also causes considerable problems for
the family law practitioner. In most cases where
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temporary restraining orders are granted they are

generally followed by some form of a temporary injunction

which, as a general rule,.is not.carried over into a

per:manent injunction. The state of the crowded dockets

and the nature of the type injunctive relief generally

sought in family law cases.does not-lend itself to a-

setting-on the merits at the time of the granting of

the temporary-injtiinction.. Again-our suggestion would

be that'the proposed rule will be amended to read as

follows:

'="Every order granting a temporary injunction

shall include.an orZer.setting the cause for

trial on the merits with respect to the

ultimate.relief sought excevt in suits

coverned by the Texas Fa.milv Code."

Again I would think the language in the rule as now

proposed would cause problems for judges, attorneys

and litigants involved in other types of litigation

other than family law.

I have written this letter at the suggestion of Mr.

Justice Wallace. I have also discussed this problem

with our family law council representative in San

Antonio, Mr. John Compere, whose phone number and

•.address is The North Frost Center, 1250 Northcast Loom

410, Suite 725, San Antonio, Texas 78209, 915/682-2018.

I would invite your thoughts regarding these proposed

recorrsnended changes or other language that would.cure

the problem. If either myself or Mr. Compere can be

of assistance in anyway regarding this matter please

feel free to call. -I have likewise written a similar

letter this one to Hubert Green, Chairman of the

Ad.*ninistration of Justice Committee.

Respectfully,

- Kenneth D. Fuller

KDF/kap

cc: The Honorable William C. Martin, III

Judge, 307th District Court, Greeg County, Texas

John Compere

Scott Cook.
Larry Schwartz

3 _

,



Waco, Texas 76702-2117

February 10, 1986

Enclosed is proposed change to Rule 685 submitted by Mr.

David Keltner. Please draft, in proper form for Committee

consideration appropriate Rule changes for submission to the

Committee and circulate them among your Standing Subcommittee

members to secure their comments.

I need your proposed Rule changes by February 15, 1986, to

circulate to the entire Advisory Committee.

As always, thank you for your keen attention to the business

of the Advisory Committee.

LHSIII:tk

Enclosures

CC: Honorable James P. Wallace,

Justice, Supreme Court of Texas

I :



January 24, 1986

Re: COAJ

Mr. John Collins

3500 Oak Lawn, Suite 220

Dallas, Texas 75219

Dear John:

•

Enclosed is a copy of a letter from David heltner regarding

Rule 685. I would apprciate your looking into this.

Thanks.

Sincerely,

MTG:mam

Enclosure



^

January 13, 1986

Michael T. Gallacher

7000 Allied Bank Plaza

1000 Louisiana

Houston TX 77002

Re: Administration of Justice Committee

Dear Mike:

A recent case has demonstrated a possible proble:n with TEEX.P,.

CIV.P. 685, "Filing and Docketing" (temporary restraining orders).

' In Fort Worth, as in Houston, the normal practice has been to

file the temDorary restraining order petition, take an assicr.mer.t

to the court, and then apz)roach that court about grantinc the

tez:porary restraining order. I believe that this practice is com-

mon in almost all multi-court districts. My checks with Forr
Je4'̂orth, Dallas, and San Antonio indicate that they all follow the

same practice, both by local rules and by practice.

However, in reviewing Rule 685, it is obvious that that prac-

tice is contrary to the actual rules. In pertinent part, Rule 685

states, "on the grant of a temporary restraining order or an order

fixing time for hearing upon application for a temnorary injunc-

tion, the party to whom the same is granted shall file his peti-

tion therefor,...."

In other words, the Rule states that -thetempor-arj-r-es;^-a-in-=

ing order should be granted first, and then the case filed. The

evils of this practice are obvious. It allows parties who are

seeking temporary restraining orders to forum shop and pick a

judge who is less cautious in granting the orders. Likewise, once

the judge signs the order and the case is filed, the lottery

system may dictate that the case is filed in another court.

Therefore, a court who did not sign the temporary restraining

order will actually hear the case.

Yet another evil exists. Suppose that one judge is approached

on a temaorary restraining order and refuses to grant it. Instead

of there being a docket entry in the case, the party seeking the

order can simply go to another court and try again. This can lead

to inconsistent results and jealousy among courts.
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Therefore, I would suggest that the language of the first

sentence of the Rule be changed to read as follows, "Upon the

filing of a petition for a temporary restraining order or an order

fixing time for a hearing on an application for a temcorarv in-

junction, a party may approach the iudQe to have either motion

granted. If the judge grants the motion, the order shall be filed

with the clerk of the proper court. If such orders do not pertain

to a pending suit in said court, the cause should be entered on

the docket of the court in its regular order and the name of the

party applying for the writ as plaintiff and the opposite party as

defendant."

I must admit that this letter is being dictated rather hasti-

ly, and the language might be improved. However, I will be de-

lighted to do any research you wish to clarify this matter. In

reviewing Rule 685 and its predecessor statute, Articles 4650, I

found that there are no cases actually attacking a temporary re-

straining order for being improperly filed. However, as you well

know, courts have routinely held that there are no technicalities

in this practice in any error in granting temporary restraining

order can be used to overturn the order

tion phase of the trial.

The temporary restraining order

at

and

praczice is extremely important to commercial law practitioners

and even more important to domestic law practitioners. As a re-

sult, I have discussed this rule with some local people,

agree that the change would be in order. Again, let me

can be of assistance in further researching this.

Sincerely yours,

and

know

they

if I

David E. Keltner

mer

r-;

OC9OO Ĉ,-pO
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Waco, Texas 76702-2117

Enclosed are proposed changes to Rules 621a, 657, and 696

submitted by Jeremy Wicker. Please draft, in proper form for

Committee consideration appropriate Rules changes for submission

to the Committee and circulate them among your Szanding

Subcommittee members to secure their comments.

I need your proposed Rules changes by February 15, 10-86, to

circulate to the entire Advisory Committee.

As always, thank you for your keen attention to the business

of the Advisory Committee.

LHSIII:tk

Enclosures

CC: Honorable James P. Wallace,

Justice, Supreme Court of Texas
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Rule 696. aDplication for Writ of Secruestration and Order

In the second paraarach, delete "hrtic'_e 6840, Revised Civil Statutes" and

suhsti ~.ute :

Rule 740. Onl,r :ssue

Delete "Articles 3973-3994, F.evised Civil Statutes" and suhsti_Lte:

sections 24.001-24.C08 of the Texas r'rore=z:• Code



January 27, 1986

Honorable Ted Z. Robertson

Supreme Court of,Texas

Supreme Court Building

Austin, Texas 78711

Dear Justice Robertson:

I
I
I
I
I

I
I

I would like to suggest for consideration a new rule for

the Texas Rules of Civil Procedure relative to interlocutory

appeals.

As you know, under the Federal System, 28 U.S.C. §1292(b)

(a copy of which is attached for your ready reference), an.

interlocutory appeal can be had from an order of a trial court

where the trial court is of the opinion that the order involves

a controlling question of law upon which there is a substantial

ground for a difference of opinion, in circumstances where an

immediate appeal would materially advance the ultimate

termination of the litigation. Such an appeal is discretionary

with the-trial court, as well as with the Court of Appeals.

There exist no similar procedure under the Texas Rules of

Civil Procedure. The only presently available method to seek

review is. by mandamus which, because of its inherent

limitations, is not satisfactory.

It has been my experience that the interlocutory appeal

procedure in the Federal System is an extremely valuable route

to review legal issues that could terminate litigation, and

does not unduly burden the courts. Since the interlocutory

appeals are limited to controlling issues of law and are

discretionary, interlocutory appeals in practice are few and

the limitations insure that an appeal will be permitted only

where, there are truly controlling issues of law. I would

commend the Federal practice for consideration.

This suggestion is prompted by my involvement in a case in

a District Court in Dallas. The case concerns an alleged

breach of an international commercial contract. The threshold
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issue is whether the contract is subject to mandatory
arbitration under the Federal Arbitration Act. Assuming the
District Court declines to order arbitration, a great deal of

time and expense would be involved in trying the case, all of

which would be held for naught if, on appeal, it was ruled that

mandatory arbitration was required. This is but one example of

the type of situation in which an interlocutory appeal would

materially advance the disposition of the case and should be

authorized.

I would be glad to render whatever assistance you might

wish in analyizing the impact that such a rule amendment would

have, and the propriety of instituting such a process in

Texas. Thank you for your kind consideration and courtesy.

With best regards,

Sincerely yours,

JMV: sm

Enclosure
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28 U.S.C. 1292(b)



Fabruary 13, 1935

^
Law Cffices of Beard & Kultgen

1229 North Valley Mills Dr.

Waco, Texas 70702

I am adamantly opposed to Proposed Rule 737.

For years, we have followed the rule that there can be no

appeal until after a final judgment. This syste:n has, on balance,

wor::ed well.

I realize that there are certain extraordinary situations in

which arguably there ought to be the right to interlocutory

apoeal, but to a large extent these are currently handled by man-

da.:lus and the federal practice just encourages and causes inor-

dinate delays. Any benefit out of the interlocutory appeal

practice in federal court is, in my judgment, far outweighed by

the delay that it engenders.

Chief Justice John Hill and other members of the Court are

cormmitted to reducing the delay in civil cases. Proposed Rule 737

is a retreat from that goal.

Very truly yours,

JMO/rwg

cc: The Honorable James P, Wallace

Luke Soules, III

Rusty McMains

OC7005si



February 19, 1925

Mr. Luther Soules, Chairman

Suprer.ie Court Advisory Committee

Soules, Cliffe and RFed

800 Milam Building

San Antonio, Texas 78205

Re: Proposed new Rule 737 permitting interlocutory appeal

I Dear Luke:

Due to the press of other matters I have delayed my comment on

proposed New Rule 737 which purports to confer on the Court o2

Appeals appellate jurisdiction prior to the entry of a final

judgment.

I It is my belief that the Supreme Court may not promulgate a rule

of procedure which attempts to confer appellate jurisdiction either

upon itsel-f or upon the Court of Appeals. This is a matter within

he exclusive jurisdiction of the Legislature. Rule 816 provides

hat "These rules shall not be construed to extend or limit the

jurisdiction of the courts of the State of Texas nor the venue of

actions therein."

I also doubt that the Legislature can confer upon the Court of

' Appeals a jurisdiction not granted under the Constitution, i.e., the

rendition of an advisory opinion. The Supreme court held in Morrow

v. Corbin, 62 S.W.2d 631 (1933) that prior to a trial on the merits

and before judgment the legislature may not confer upon the trial.

1 court the power to certify any question of law to the appellate court

involving the constitutionality of any order of a State Commission.

I
I
I

OCW: cba

I cc: Mr. Pat Beard

Yours very truly,

Justice, Supreme Court of Texas



Luther H. Soules, III, Esq.

Soules, Cliff & Reed -

Attorneys at Law

800 Milam Building

San Antonio, Texas 78205

January 16, 1985

Re: Revisions to the Texas Rules of Civil Procedures,

Especially Rules 738 through 755,

Forcible Entry and detainer Rules

Dear Mr. Soules:

Congratulations upon being named to chair the Advisory Committee to the

Supreme Court of Texas concerning revisions to the Texas Rules of Civil

Procedure. Our Chief Justice and his companions on the Court have shown

a great deal of confidence in you.

This firm has its own peculiar area of expertise and would like to volunteer

to assist you in the area of Rules 735 through 755, concerning forcible

entry and detainer suits. During the past few years we have filed over six

thousand forcible detainer suits. This experience has shown the two of us

where the problems lie in eviction suits at this time and where improvements

to the rules might assist the administration of justice. I should also add

that our firm specializes in landlord-tenant law, representing the owners/

management of something over seventy-five thousand residential and commercial

rental units.

The attorney for the Texas Apartment Association, Mr. Larry Niemann of Austin,

Texas, has brought to our attention the fact that he intends.to request a

number of changes to Rules 789 through 755 from the Supreme Court in the near

future. Assuming that such request(s) are sent to you for examination, our

firm would gladly assist in the evaluation of the same, if such be your wish.

Your consideration of our offer would be greatly appreciated.

Very truly yours,

JJI/fs

RNR/fs



Mr. W. James Kronzer

1001 Texas Avenue

Suite 1030

Houston, Texas 77002

Dear Newell:

Enclosed are proposed changes to Rules 741, 746, 772, 806,

807, 808, 810, and 811 submitted by Jeremy Wicker. Please draft,

in prooer form for Committee consideration anmropriate Rules

changes for submission to the Committee and circulate t'r.em among

your Standing Subcommittee members to secure their comments.

As always, thank you for your keen attention to the business

of the Advisory Committee.

Very truly yours,

^.^'_-^

/ ^..

LHSIII:tk

Enclosures

CC: Honorable James P. Wallace,

Justice, Supreme Court of Texas
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Professor of Law
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f2L1e 696. Application for Hrit of Sequestration and Order

in the second paraaraph, delete "Article 6840, Revised Civil Statutes" and

su- st_tute:

secz=cns 62.044 and 62.045 of the Texas Civil Practice and Rezedies

Code

Rule 746. Only =ssue

Delete "Articles 3973-3994, Revised Civ'_? Statutes" and substi=ute:

secticns 24.001-24.C08 of the Texas P:oaer,:;, Code

OC000532
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Mr. W. James Kronzer

1001 Texas Avenue

Suite 1030

Houston, Texas 77002

Dear Newell:

L1W OFFICES

January 9, 1986

Enclosed are proposed changes to Rules 741, 746, 772, 805,

807, 808, 810, and 811 submitted by Jeremy Wicker. Please cra=t,

in proper form for Committee consideration ap=ropriate Rules

changes for submission to the Committee and circulate them among

your Standing Subco:-.mittee me^.bers to secure their corr-ments.

As always, thank you for your keen attention to the business

of the Advisory Co=ittee.

ie
i

^ LHSIII:tk

Enclosures

_ ^

CC: Honorable James P. Wallace,

Justice, Supreme Court of Texas
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in the seccnd paraQrach, delete "Article 6840, Revised Ci:,_1 Stctutes" and

sec_.c ns 62.044 and 62.045 of the "_'e::as Civil Pract:ce and =er:ecies

Coce

-e-`-== _•-=-^_e_= _^7^, 74 and 3971, =.ev:sec C_. ' =-

Ly.Cv--_',.V04 C-

Rule 7-6. Cr,!-.- :ssue

.
Delete ^,^rtic es 3973-3994, Revised Civ_1 :tatutes" and su::st.tute:

sect_cns 24.001-24.008 of the Texas F_ocert Code
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Mr. W. James Kronzer

1001 Texas Avenue

Suite 1030

Houston, Texas 77002

Dear Newell:

•

Enclosed are proposed changes to Rules 748 and 755 submitted

by Jeremy Wicker. Please draft, in proper form for Committee

consideration appropriate Rules changes for submission to the

Committee and circulate them among your Standing Subcommittee

members to secure their comments.

As always, thank you for your keen

of the Advisory Committee.

attention to the business

I
I
I
I
I

LHSIII:tk

Enclosures

cc: Honorable James P. Wallace,

Justice, Supreme Court of Texas

0C000596



January 2, 1986

Mr. Michael T. Gallagher, Esa.

Fisher, Gallagher, Perrin & Lewis

70th Floor

Allied Bank Plaza

1000 Louisiana

Houston, TX 77002

Re: Administration of Justice Committee

Dear Mike:

Enclosed are my proposed amendments to Rules 748 and 755, r,.ade

necessary by-the 1985 amendments of the Property Code.

Please add these proposed amendments to the agenda of the January

meeting. I an prepared to report on these proposals at that meeting.

Jeremy C. Wicker

Professor of Law

Enclosures

.cc: Ms. Evelyn Avent, State Bar Staff Liaison

`--Mr. Luther H. Soules, III

Justice James P. Wallace



Rule 743. Judgment and Writ

I
I
I
I
I

If the judgment or verdict be in favor of the

plaintiff, the justice shall give judgment for plaintiff

for [^eQ=^t^tien] possession of the premises, costs, and

damages; and he shall award his writ of [^eet^t^tiea]

possession. If the judgment or verdict be in favor of the

defendant, the justice shall give judgment for defendant

against the plaintiff for costs and any damages. No writ

of [^e9bs-t^tie^] possession shall issue until-the

expiration of five days from the time the judgment is

sicrned, unless a possession bond has been filed under the

Texas Rules of Civil Procedure and judcment for bossession

is thereafter granted by default.

Co,-.ment: The amendment is necessary to conform Rule 748

to the 1985 amendments adding section 24.0061 to the

Property Code.

i



Rule 755. Writ of (Restitet-^efl) Possession

The writ of jree^ite^yet^] possession, or execution,

or both, shall be issued by the clerk of the county court

according to the judgment rendered, and tr.e-same shall be

executed by the sheriff or constable, as in other cases;

and such writ of (Kest}bet}et^) possession shall not be

suspended or superseded in any case by appeal from such

final judgment in the county court, unless the oremises

in cuestion are beinQ used'for residential ourposes onlv.

Comment: The amendment is necessarv to conform Rule 755

to the 1985 amendment of section 24.007 of the Proaerty

Code.
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Mr. W. James Kronzer

1001 Texas Avenue

Suite 1030

Houston, Texas 77002

Dear Jim:

• February 10, 1986

Enclosed are proposed changes to Rules 748 and 755. Please

draft, in proper form for Committee consideration appropriate

Rules changes for submission to the Committee and circulate them

among your Standing Subcommittee members to secure their

comments.

I need your proposed Rules changes by February 15, 1986, to

circulate to the entire Advisory Committee.

As always, thank you for your keen attention to the business

of the Advi sory Committee.

Very truly yours,

LHSIII:tk

Enclosures

CC: Honorable James P. Wallace,

Justice, Supreme Court of Texas

I





If the judgment or-verdict be in favor of the

plaintiff, the justice shall give judgment for plaintiff

for [^e9t=tet^e^] possession of the premises,costs, and

damages; and he shall award his writ of [^est;tyy}e^]

possession. If the judgment or verdict be in favor of the

defendant, the justice shall give judgment for defendant

against the plaintiff for_costs and any damages. No writ

of possession shall issue until-the

exciration of five days from the time the judc,;,ent is

signe unless possession bond has been filed underi the

Com.-nent: The amendment is necessarv to conform Rule 748

to the 1985 amendments adding section 24.0061 to the

Property Code.

OC900C01
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Rule 755. Writ of [Re9titnt^et^] Possession•

The writ of j^e9^itt^^ie^] possession, or execution,

or both, shall be issued by the clerk of the county court

according to the judg:nent rerir^r^^; a-rrL-,-r.e- sane shall be

executed by the sheriff or constable, as in other cases;

and such writ of [^e9titet^e^] possession shall not be

susDended or superseded in any case by appeal from such

final judgment in the county court, unless the Dre:nises

Ce^unent: The amendment •s necessarv to conform Rule 755

to the 1985 amendment of ection 24.007 of the Propert•:

Code.

I
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December 13, 1983

Honorable Luther H. Soules, III, Chairman

Supreme Court Advisory Committee

Soules & Cliffe

1235 Milam Buildina

I have had complaints-suoaestions concerning several rules so

i will pass them on to you forJyour cor„mittee's consideration.

Some members of the court as well as several lawyers have

expressed concern that present Rule 272 is unduly restrictive and

resul--s in an injustice in instances where specific objections are

made to the court's charae but the trial court does not specifically

=ule on the ob^ection. The most co::^on su=cestion is that the

Yrof=Ssor WlcKer's letter is enclosed.

Rule 373:

1 1 ,

if e_t:^er of these rules sh='_:d be a„ended.

UCOOOE03
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Y.onorable Luther H. Soules, III

December 13, 1963

Page 2

Rule 749:

This rule provides that in a forceable entry and detainer

suit an appeal bond must be filed within five days of judgment.

The rules of practice in justice courts, specifically Rule 569,

provides five days for filing a motion for new trial in the

justice court and Rule 567 provides that the justice of the

peace has ten days to act on the motion for new trial. In a

recent motion for leave to file a petition for a writ of mandamus

we were presented with a situation where the defendant filed a

motion for new trial five days after judcment, the next day

the justice of,the peace overruled the motion, but it was too

;a-,e to file an appeal bond under Rule 749.

The auestion presented is whether forcible entry and

detainer actions should be an express exception to the rules

of practice in justice courts so as to clarify the procedural

steps such as occurred in the above case.

As usual I leave further action on these matters to your

and the committee's good judgment.

Sincerelv,

JPN:fw

Enclos,L:res

P.S.

I aT enclosinc a letter from John O'Quinn concern_nc_

Ru:es 127 and 131.r F:ay Hardy's correspondence has been

c: z-io-isly for.:a_-`_c to you.

J
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Mr. Luther H. Soules, III

Soules, Cliffe & Reed

800 Milam Building

San Antonio, Texas 78205

Re: Proposed Change in the Texas Rules of

Civil Procedure

Dear Mr. Soules:

In March of this year I attended the Advanced Civil Trial

Short Course in Dallas, at which you spoke. At that time, you

solicited comments and suggestions on possible changes in the

Texas Rules of Civil Procedure. Under rather unfortunate cir-

cumstances, I recently discovered what I believe to be a loop-

hole in the rules, and I wish to bring it to your attention.

If you are no longer a member of the committee that is respon-

sible for rule changes, I would appreciate your forwarding this

letter to an appropriate person or letting me know to whom it

should be sent.

I was recently retained to defend a forcible detainer

action in a Justice Court here in El Paso County. As I am sure

you know, Rule 525 provides that pleadings in Justice Court

need not be written. Because time was extremely short and my

client, the tenant, wanted to keep expenses to a minimum, I did

not file a written answer in the case. Rather, we appeared at

the hearing with all of our'witnesses and successfully defended

the lawsuit. Having won the hearing, I assumed that the liti-

gation was concluded and that, should the landlord pursue an

appeal, I would receive some type of formal notice.

OCOOOG05
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Mr. Luther H. Soules,. III
July 19, 1985
Page 2

Pursuant to Rule 749c, the landlord perfected his appeal by

the filing of an appeal bond. He also reauested that the

Justice Court transcript be filed in the County Court and that

the cause be docketed. All of this was done without my knowl-

edge, as there is no rule requiring notice of the appeal. I

was informed that an appeal had been taken approximately three

weeks after the hearing in Justice Court, when my client called

me to inform me that he had received notice of a default judg-

ment taken against him in County Court. Upon investigation, I

learned that a default judgment had been taken against us pur-

suant to Rule 753. The pertinent part of that rule provides as

follows:

If the defendant made no answer in writing in the

justice court, and if he fails to file a written

answer within five full days after the transcript is

filed in the county court, the allegations of the

complaint may be taken as admitted and judgment by

default may be entered accordingly.

It then became necessary for me to expend considerable time

having the default judgment set aside. Not only was the

exnerience terrifying for my client, who thought that ne had

been evicted, but I was also shocked to learn that an appeal

could be taken and a default judgment rendered without any

notice to the opposing party whatsoever. It was my contention

in my motion to set aside the default judgment that the County

Court's judgment was void for want of due process. I honestly

believe that the failure to require notice of appeal in a

forcible detainer action renders this procedure constitutional-

ly defective.

= As a general proposition, I am struck by what I consider an

inconsistency in the rules. An appeal to the County Court from

the Justice Court grants the appellant a trial de novo. How-

ever, Rule 753 dictates that a defendant's answer in Justice

Court shall serve as his answer in county court. Therefore,

the defendant's pleadings in Justice Court, at least initially,

become his pleadings in County Court. It seems rather anoma-

lous that the Justice Court proceedings should have such impact

in a trial de novo. The result, at least in my case, is that I

was caught compietely unaware of the need to file a written

answer in justice court.

While I have no excuse for my ignorance of Rule 753, I am

concerned that, as the rules are currently written, Rule 753

can work a severe hardship on tenants who successfully defend
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Mr. W. James Kronzer

1001 Texas Avenue

Suite 1030

Houston, Texas 77002

Dear Newell:

January 6, 1986

Enclosed are proposed changes to Rules 748 and 755 submitted

by Jeremy Wicker. Please draft, in proper form for Committee

consideration appropriate Rules changes for submission to the

Committee and circulate them among your Standing Subcommittee

members to secure their comments.

As always, thank you for your keen attention to the business

of the Advisory Committee.

LHSIII:tk

Enclosures

cc: Honorable James P. Wallace,

Justice, Supreme Court of Texas



January 2, 1986

Mr. Michael T. Gallagher, Eso.

Fisher, Gallagher, Perrin & Lewis

70th Floor

Allied Bank Plaza

1000 Louisiana

Houston, TX 77002

Re: Administration of Justice Committee

Dear t•like :

Enclosed are my proposed amendments to Rules 74E and 755, made

necessary by the 1985 amendments of the Property Code.

Please add these proposed amendments to the agenda of the January

meeting. I am prepared to report on these proposals at that meeting.

Sincerely,

Jeremy C. Wicker

Professor of Law

Enclosures

cc: Ms. Evelyn Avent, State Bar Staff Liaison

--Mr. Luther H. Soules, III

Justice James P. Wallace

0C000G00
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Rule 748. Judgment and Writ

If the judgment or verdict be in favor of the

plaintiff, the justice shall give judgment for plaintiff

for (^e9titr^^ie^] possession of the premises, costs, and

damages; and he shall award his writ of (^estitt^tie^]

possession. If the judgment or verdict be in favor of the

defendant, the justice shall give judgment for defendant

against the plaintiff for costs and any damages. No writ

of (re9titut3efl] possession. shall issue until- the

expiration of five days from the time the judgment is

signed, unless a possession bond has been filed unde-- the

Texas Rules of Civil Procedure and judament for possession

is thereafter Qranted by default.

Comment: The amendment is necessary to conform Rule 748

to the 1985 amendments adding section 24.0061 to the

Property Code.



Rule 755. Writ of (Reet3ttit-iefl] Possession

The writ of j^e9^^tt^^ier^] possession, or execution,

1

or both, shall be issued by the clerk of the county court

according to the judgment rendered, and tr.e-same shall be

executed by the sheriff or constable, as in other cases;

and such writ of [^est}aNtye^] possession shall not be

suspended or superseded in any case by appeal from such

final judgment in the county court, unless the premises

in guestion are beinq used'for residential ourooses only.

Comment: The amendment is necessarv to conform F,ule 755

to the 1985 amendment of section 24.007 of the P_ooertv

Code.



I IEFJUSTICE

JOHN L. HILL

Mr. Luther H. Soules, III, Chairman
Supreme Court Advisory Committee

Soules, Cliffe & Reed
800 Milam Building
San Antonio, TX 78205

LMr. Michael T. Gallagher, Chairman

Administration of Justice Committee

Fisher, Gallagher, Perrin & Lewis
2600 Two Houston Center
Houston, TX 77010

November 20, 1985

Re: TEX. REV. CIV. STAT. ANN.
art. 3737h, Sec. 1 (a).

Dear Luke and Mike:

I am enclosing a letter from Gary Beckworth of
Longview, in regard to the above matters.

May I suggest that this matter be placed on our
next Agenda.

Sincerely,

es P. Wallace

stice

JPW.fw

Enclosure
cc: Mr. Gary Beckworth

Attorney at Law
P. 0. Box 894
Longview, Tx 75606
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November 18, 1985

Clerk, Supreme Court

Supreme Court Building

Austin, Texas. 78711

RE: Evidence Rules

Dear Sir:

This letter is written to make comment about the repealer of

Vernon's Ann. Civ. St. art. 3737h as per Acts 1985, 69th Leg.,

p.7218, ch. 959, eff. Sept. 1, 1985.

It appears that the repealer in the ammendment pursuant to Acts

1985, 69th Leg., P.4700-4702, ch.617, eff. Sept. 1, 1985, does not

preserve for causes filed after September 1, 1985, the authority

of Vernon's Ann. Civ. St. art. 3737h, Sec. 1(a).

It is hoped that the committee of the Court dealing with the Texas

Rules of Evidence might preserve more clearly the benefit of said

Section 1, Sub-Section (a).

Thank you for your assistance.

Yours very truly,
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Mr. Luther H. Soules, III, Chairman

Supreme Court Advisory Committee

Soules, Cliffe & Reed

800 Milam Building

San Antonio, TX 78205

Mr.min Michael

ti T.n

GoafllJuasgthiecr,

Justice Committeeee
j Fisher, Gallagher Perrin & Lewis

2600 Two Houston Center
Houston, TX 77010

November 20,

Re: TEX. REV. CIV. STAT. ANN.

art. 3737h, Sec. 1 (a).

Dear Luke and Mike:

I am enclosing a letter from Gary Beckworth
Longview, in regard to the above matters.

1985

f

May I suggest that this matter be placed on our
next Agenda.

Sincerely,

1 ^^I

JPW:fw

Enclosure

cc: Mr. Gary Beckworth

Attorney at Law

P. 0. Box 894
Longview, Tx 75606
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November 18, 1985

Clerk, Supreme Court

Supreme Court Building

Austin, Texas 78711

Dear Sir:

This letter is written to make comment about the repealer of

Vernon's Ann. Civ. St. art. 3737h as per Acts 1985, 69th Leg.,

p.7218, ch. 959, eff. Sept. 1, 1985.

It appears that the repealer in the ammendment pursuant to Acts

1985, 69th Leg., P.4700-4702, ch.617, eff. Sept. 1, 1985, does not

preserve for causes filed after September 1, 1985, the authority

of Vernon's Ann. Civ. St. art. 3737h, Sec. 1(a).

It is hoped that the committee of the Court dealing with the Texas

Rules of Evidence might preserve more clearly the benefit of said

Section 1, Sub-Section (a).

Thank you for your assistance.

Yours very truly,
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BRANSCOMB. JR
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JAMCS M DOTLE, JR
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MICwAEL W STUKCNBCRG

JUOIT« REED BU.CwAT

A CHRIS «CINRIC«S

KENTON L MCDONALD

JAMES L WALKER

CRAIG L WRDAMS

GILBERT F vAZOUE2

C«ARLES D. «ODUHAN.JR.

ROBERT O. ROONEY

MARM S «ELMKE

MARY ELLA MCBREARTY

CVNT«IA N MILN'E

RAUL M CALDERON

OOUGLAS L GIBLEN

RUBEN PEREZ

J. A CARSON

Mr. Tom B. Ramey, Jr.

P. O. Box 8012

Tyler, Texas 75711

April 23, 1985

RE: Adoption of F.R.A.P. 10

and F.R.A.P.11 in Texas

Dear Tom:

GARY BUSHELL

or couNsCL

I have followed with interest the efforts to curb

litigation costs and delay. Today I am responding to your

invitation to submit suggestions that may aid in solving

these problems.

The adoption of rules similar to F.R.A.P.10 and
F.R.A.P.11 (copies enclosed) would save countless hours and
dollars in those very common situations where court
reporters fail to transcribe the statement of facts for
timely filing in an appeal.

The federal system recognizes that courts-not
lawyers-control court reporters. Clients there no longer
pay for lawyer time expended in interviewing court
reporters, preparing affidavits and filing motions for
extension.

I have been forced to file as many as five motions for

extension in one state case. I have had appellate courts

invite writs of mandamus. The client could not understand

the reason for the expense nor the delay, much less the

uncertainty of an extension.

I am taking the liberty of sharing these thoughts not

only with you as President of the State Bar of Texas, but as

well with some members of the Committee on Proposed Uniform

Rules of Appellate Procedure.

1=1



Mr. Tom B. Ramey, Jr.

23, 1985
2

They are proposals that would seem appropriate for

civil rules to be promulgated by the Supreme Court

regardless of what the legislature may do with the criminal

rules.

Cordially,

F. W. Baker

cc: Hon. Clarence A. Guittard

Hon. Sam Houston Clinton

Hon. James Wallace

Hon. Shirley Butts

Mr. Hubert Green

Mr. Luke Soules

Mr. Ed Coultas
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April 30, 1984

Honorable Jack Pope, Chief Justice

The Supreme Court of Texas

P. O. Box 12248, Capitol Station

Austin, TX 78711

Re: Conflicts and oversights in 1984 amendments to the

Texas Rules of Civil Procedure

Dear Justice Pope:

In going over the 1984 amendments, I have discovered several conflicts and

oversights, other than the ones I had related to Justice Spears earlier this

year.

1. Rule 72. The first sentence changed the phrase "the adverse party or

his attorney of record" to "all parties or their attorneys of record."

Shculdr.'t the phrase read: "all adverse parties•or their attorneys of record"?

This would be consistent with the remaining language of Rule 72 and with other

rules which normally refer to service on the "adverse," "opposite" or "opposing"

party.

Y^. Rule 92. The second paragraph was added, but it refers to a"plea of

privilege." Obviously, this should be changed to "motion to transfer venue

under Rule 86."

Aside - the phrase "plea of privilege" had perhaps one sole virtue. When

it was used everyone knew this was an objection to venue under Rule 86, rather

than a motion for a discretionary change of venue under Rule 257.

Unfortunately, a motion to change venue under Rule 257 may also properly be

referred to as a motion to transfer venue. See Rules 86(1), 87(2)(c), (3)(c),

(5), 258, 259. And see Article 1995(4)(c)(2).

3. Rule 165a(3). In the second sentence the word "is" should be changed

to "are."

4. Rules 239a and 306a. Prior to the 1984 amendments, the language of

Rule 306d (repealed), which dealt with notification of appealable orders

which deals withnd Rule 239all otifi dti f,genera y, a n ca gr.,entson o default ju

(also an appealable crder) were worded slightly differently, but in,c,^M M 0
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were the same. Both rules provided: "Failure to comply with the provisions of

this rule shall not affect the finality of the judgment or order."

New Rule 306a(4),(5), however, which superseded old Rule 306d, makes it

possible for the finality of a judgment to be extended for up to ninety days.

Rule 239a was not amended. In my opinion, this creates an anomoly in that,

unless Rule 239a is to be ignored, it is possible to have the periods for a

motion for new trial, perfecting an appeal, etc., to start running at a later

date (if a party proves he did not receive notice of a judgment) for all

appealable orders and judgments, except a default judgment. Unless this was so

intended, Rule 239a should be amended to conform to Rule 306a(4),(5).

5. Rules 360(5), (8) and 363. New Rule 360(5) requires that, in addition

to filing the petition for writ of error, a notice of appeal must be filed if a

cost bond is not required. Rule 360(8) says, in effect, that in such

circumstances the writ of error is perfected when the petition and a notice of

appeal are filed. It had been my understanding, at least prior to the 1984

amendments, that where a cost bond was.not required by law, an appellant in an

appeal by writ of error to the court of appeals needed only to file the

petiticn. Rule 363, which was not amended in 1984, supports this view. Thus

the last sentence of Rule 363 conflicts with Rule 360(8).

Aside from this problem, the word "is" in the last line of Rule 360(8)

should be changed to "are."

^. Rule 376a. Part (g) of the Supreme Court order relating to the

preparation of the transcript needs to be amended. The last paragraph of part

(g) should be deleted. It is obsolete in view of the 1984 repeal of Rule 390

and the 1981 and 1984 amendments of Rule 376. A party no longer needs the

authority to apply to the clerk to have the transcript prepared and delivered to

hir1, since Rule 376 makes it clear that the clerk has the duty to prepare and

transmit the transcript to the court of appeals.

7. Rule 418. Amended Rule 414 incorporates all the provisions of Rule

418, as well as several other rules. These Rules (415-417) were repealed, but

Rule 418 was not. Rule 418 should be repealed.

8. Rules 469(h) and"492. New Rule 469(h) requires the application for

writ of error to state that a copy has been served on "each group of opposite

parties or their counsel." Rule 492, however, requires that a copy of each

instrument ( including "applications") filed in the Supreme Court to be served on

"the parties or their attorneys." Since two or more parties may belong to one

group, only one copy would have to be served on them as a group under Rule

469(h), but under Rule 492, each party would have to be served with a copy. Are

these two rules conflicting in their requirements or does Rule 492 apply to all

filings in the Supreme Court except the_application for writ of error?

t4. Rules 758 and 109. Rule 109 was amended to delete the proviso (last

sentence). Rule 758, which was not amended, states: "but the proviso of Rule

109, adapted to this situation, shall apply." Rule 758 needs to be amended to

delete any reference to the now nonexistent proviso of Rule 109.

I
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had allowed an interlocutory appeal from the trial court's ruling on a plea of

privilege. Arguably, section 8 allows such an interlocutory appeal. On the

other hand, the right to interlocutory appeal may be geared to or depend on a

richt in some other statute, such as now repealed Article 2008, since secticn 8

begins with the phrase "nothing in this Act prevents."

I hope my comments and suggestions have been helpful.

Respectfully yours,

Jeremy C. Wicker

Professor of Law

JCW:tm
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(d) The caption of the transcript shall be in sub-

stantially the following form, to w1t_
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As always, thank you for your keer. attention to the busi:ess

of the ^:d-. i sory Ccrz-.ittee.

Mr. W. James Kronzer

1001 Texas Avenue

Suite 1030

Houston, Texas 77002

January 9, 1986

Enclosed are proposed changes to Rules 741, 746, 772, 806,

807, 808, 810, and 811 submitted by Jeremy Wicker. Please .._-a=t,

in proDer form for Co„mittee consideration app=op:iate Rules

changes for submission to the Committee and circulate tnem

LHSIII:tk

Enclosures

CC:
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Rule 77:. Procedure

Delete "Art. 61C1 of the r.evised Ci:il Statutes of Texas, 1925," and

_.^.St- =_:c' .

c= -^e =ex^s -rc=e= C;._^

d

.. ,

- i'_ne 7, delete "Articles 7397-7399, nevisec Ci-.,il Statutes" and

sL'<l:^Stiti:te :

sec_ions _ 2.GL2 and __. G23 of the Texas Prooertv Code

UI
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August 25, 1983

Mr. Michael A. Hatchell, Chairman

Committee on Administration of Justice

500 lst Place

P. 0. Box 629

Tyler, Texas 75710

RE:• COAJ; Rule 792

I attach the report of the subcommittee appointed to study Rule 792

and the attornev'*s correspondence that requested the revision. At the

June 4, 1983 meeting there was discussion that:

1. Trespass to try title pleading requirements be done away with

and,

2. If TTTT is retained, that the Abstract be filed at least thirty

( 30) days before trial.

I did not want the consideration of Rule 792 to fall through the

cracks due to the summer inactivity.

In another vein, this summer I called my state representative, Rene

Oliveira, to ascertain whether or not House Bill 1186, adopting a "Civil

Code," had been vetoed by the governor. I was informed that it had.

Rene, who is an attorney, then proceeded to tell me that not only the

sponsor of the bill but many of the legislator's noses were bent out of

shape by what they perceived to be "after the fact" and "behind the

scene" maneuvering by the bar to have the bill vetoed. I explained the

circumstances of the bill being introduced late in the session as

unopposed, that the bill contained various conflicts with existing

substantive law, and that further study was essential. That triggered

his observation that the bar's efforts at informing itself and the

legislators were dismal.

It is suggested that the chairman or a member of the Judicial

Affairs Committee be appointed as either a member or liaison member of

the COAJ.

oc^OOe2 7
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IAs far as the Bar in general, I believe that Blake Tartt has the

experience and expertise to insure that the Bar has outs,tanding

legislative advisors for the next legislative session.

Sincerely yours,

NELSON & WILLIAMSON

ohn Williamson

Enclosures

cc: The Honorable Blake Tartt, President

The Honorable Rene 0. Oliveira

Mrs. Evelyn A. Avent

% E.

0CO00E^s





^

June 2, 1983

Mr. Jack Eisenberg. Chairman

Committee of Administration of Justice

P. 0. Box 4917

Austin, Texas 78785

RE: Rule 792

Dear Jack:

This letter is written as a report on the action of the subco=ittee

you appointed in response to a letter from a Texas attorney concerning

Rule 792. This rule requires the opposite party in a trespass to trv

title action, upon request, to file an abstract of title within twenty

days or within such further time as the court may grant. If he does not,

he can give no evidence of his claim or title at trial. The attorney

suggests that the the obtaining of an abstract of title in a trespass to

try title action should done under the discovery rules which govern other

civil cases.

The subcommittee noted that bringing the action as a declaratory

judgment or simple trespass action, would have such an effect.

The attorney who requested the change was contacted. It seems that

his real concern is that Rule 792 operates as an automatic dismissal of

the opposite party's claim or title unless the abstract of title is filed

within twenty days or an extension is obtained. In Hunt v. Heaton, 643

S.W.2d 677 (Tex.1982), the defendant in a trespass to try title action

answered the petition by answering not guilty and demanded that the

plaintiff file an abstract of the title he would rely on at trial. The

plaintiff did not request an extension of time to file the abstract.

Five years after the demand and 39 days before the trial, the plaintiff

filed an abstract. The supreme court upheld the trial court's refusal to

allow the plaintiff any evidence of his claim or title.

The concern is that in a trespass to try title action Rule 792

operates to cause an automatic dismissal of the opposite parity's claim

or title unless the abstract of title is filed within twenty day or an

extension is cbtained.

The subcom:aittee believes that the harshness of Rule 792 can be

eliminated if, prior to the,beginning of the trial, there must be notice

and a hearing. Then the court may order that no evidence of the claim or

title of such opposite party be given at trial, due to the failure to

file the abstract. The following amendment is suggested for

consideration: OC700C219
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Mr. Jack Eisenberg

June 3, 1983

Such abstract of title shall be filed with the papers of the

cause vithin.[tvenfy] thirty days after service of the notice

or within such further time as the court on good cause shown

may grant; and in default thereof after notice and hearing

prior to the beginning of the trial, the court may order that

no evidence of the claim or title of such opposite party

[ahe-14) be given on trial.

The attorney who wrote the letter requesting the changes would

welcome the opportunity to address the committee in person.

Sincerely yours,

0C000E30

Ju:ps

cc: Evelyn Avent

Jeffery Jones

Orville C. Walker

Ci
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January 27, 1983

Honorable Jack Pope, Chief Justice

Supreme Court of Texas

Supreme Court Building

Post Of f ice Box 12248

Austin, Texas 78711

Re: Rule 792 - Abstracts of Title

Dear Judge Pope:

Due to my active participation in the trial of land

liticat:on matters, it has become apparent over the past years

that in certain counties in Texas today the obtaining of an

abstract of title is impossible unless prepared by the attorney

himself. As an example, in Brazos County the Clerk no longer

has the capability or the time to aid in the compiling of an

abstract of title without the attorney having to personally pull

all records, set up special dates, remove the records in the

presence of the Clerk, make copies at his own location, and

thereafter obtain the various indices of said documents and the

appropriate certification, after having presented each of t1hose

documents and the recording legends to the Clerk. For ta_s

reason, although Rule 792, of course, expands the time for whicn

an abstract can be filed in a trepass to try title case fror,i

twenty days to that which the Court finds reasonable, it appears

to me that serious consideration should be given to the question

of putting this discovery under the same rules as that related

to other discovery'. I am fully aware of the reason for Rule

792; however, in my opinion, the rule is more and more frequently

used not for the purposes of discovery, but where the defense

counsel is aware that the availability of the County Clerk's

books and records are almost nonexistent and there are no abstract

services available to plaintiff's counsel, especially if it

involves issues of title of minerals, to harass and put undue

cress,;re on plaintiff's counsel. This can be especially.un3ust

and c-erous when the defendant is a trespasser with little or no

ind_c:a of title. I am certainly in agreement that no one shou;d

be able to prosecute a trespass to try title action without

proper facts and circumstances surrounding his right of title

and that he should be prepared to prove. that title to the exclusion



Honorable Jack Pope, Chief Justice

January 27, 1983
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of all others.. However, I feel that the urbanization of the

State of Texas has created circumstances that are far removed

from those that existed when Article 7376 was originally passed

by the Texas Legislature and strong consideration should be

given as to putting the plaintiffs and defendants on more equal

footing regarding the discovery procedure in this type of action.

I congratulate you on your recent appointment as Chief

Justice of the Court and extend to you best wishes from bot.:

myself and my father.

KCH/lsb

OCOOOG32
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Mr. W. James Kronzer

1001 Texas Avenue

Suite 1030

Houston, Texas 77002

Dear Newell:

Enclosed are proposed changes to Rules 741, 746, 772, 806,

807, 808, 810, and 811 sub:-i tteci by Jeremy Wicker. Please ,.,

As always, thank you for your keen attenticn to the bus:.ness

of the Ld•.•i sory Ce:r..-:ittee.

LHSIII:tk

Enclosures

CC: Honorable James P. Wallace,

Justice, Supreme Court of Texas

ocOooe33



3

Cctcter 114, 1965

. ,
•

_

° b

3



Pule 772. Procedure

Delete ";,rt. 61C1 of the F.evised Statutes of Texas, 1925," and

s•:Yst_ =..te .

sect'-en 23.001 ,.' the Texas Prcre= Code

..

s_cticr.s 2:.C21-22:C=2 of the Texas Procer=;, Code

... 1i-e 7, dElete "Articles 7397-7399, Revised Civil StotLtes" and

sListl.`:te:

sections _2.G22 and .._.023 of the Texas Proeerty Code

OCOOOC35
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Mr. W. James Kronzer

1001 Texas Avenue

Suite 1030

Houston, Texas 77002

January 9, 1986

Dear Newell:

As always, thank you for your keen attention to the business

of the Advisory Co.:.r..ittee.

.

LHSIII:tk

Enclosures

CC: Honorable James P. Wallace,

Justice, Supreme Court of Texas

OC0OOE36
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Bule 772. Prccedure

Delete 61C1 of
the P.evised Ci^ii Statutes of Texas, 1925,"ard

sect_ .. 2^.CQ2 „=
the Texas Pro'E='; Code

♦.

Frcpe== Ccd=

SL::stitLte

s=ctier.s 22.C21-22.C=2 of the
TexFs Proeert, Code

=-.
line 7, delete "Art:cles 7397-7390, hevisad Ci,:il Statutes" and

st:'-stit-,;te:

0C000035
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SU5A\ D. RE::

Mr. W. James Kronzer

1001 Texas Avenue

Suite 1030

Houston, Texas 77002

Dear Newell:

n

LHSIII:tk

Enclosures

CC:

. /.'

Honorable James P. Wallace,

Justice, Supreme Court of Texas

OCOOOC39
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3 Jerenv C. Wicker

Professor of Law



Rule 808. ihese
Rules Shall Not Govern When

c

st.bst_:^^_e:

_.CC3 of the Texas Civ
Pract_ce a.
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Mr. W. James Kronzer

1001 Texas Avenue

Suite 1030

Houston, Texas 77002

Dear Newell:

January 9, 1986

Enclosed are proposed chances to Rules 741, 746, 772, 806,

807, 808, 810, and 811 submitted by Jeremy Wicker. Please draft,

in proper form for Committee consideration ap=rcpria1_--e :::le_s

changes for submission to the Committee and circulate th _m a-c::c

your Standing Subcommittee mer..bers to secure their co^.ments.

As always, thank you for your keen attenticn to the busir.ezs

of the Advisory Co.:,r..ittee.

.

LHSIII:tk

Enclosures

CC: Honorable James P. Wallace,

Justice, Supreme Court of Texas
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sec__c^s 22.C,^CI-22.045 of the Texas Pro=er Ccc=
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Mr. W. James Kronzer

1001 Texas Avenue

Suite 1030

Houston, Texas 77002

Dear Newell:

Enclosed are proposed changes to Rules 741, 746, 772, 806,

807, 808, 810, and 811 sub,;,itted by Jeremy Wicker. Please draft,

in proper form for Committee consideration apprcpriate Rules

changes for submission to the Committee and circulate them amcn ;

your Standing Subcommittee members to secure their co.,^ents.

As always, thank you for your keen attention to the b•.;siness

of the ndvisory Committee.

Very truly yours,

cc: Honorable James P. Wallace,

Justice, Supreme Court of Texas

LHSIII:tk

Enclosures



School of law

lubbock,Texas79409-000,4/(806) 742•3791Faculty 742-3785

Cctober 14, 1985

c.1l:cC

1:2 , _E -• -- , -===, -c3s, -==, ;._3e, :EC, 3E3, 38E2, -; ^, , 469, y b=, 496, 499a,

621a, E_- , ,--_, --5, '-_, =KE, 507, 208, 81C and 8:_. Also e-...csec are

to : E•. °:a- c' re:'E Court orGErS tha t acc-=ar two o---.er
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Rule 806. These Rules Shall Not Govern When

Delete "Articles 7364-7401A, Revised Civil Statutes," and st:stit.te:

sec__cns 22.001-22.C45 e: the Texas Propert•. Ccce-

in i_ne 1, delete "Article 1975, Revised Civil Statutes" and su:s-itute:

sect'_cn 17.003 of the Texas Civil Pract_c^- and r==edie: Code

- 21 -



July 29, 1985

Professor Newell Blakely

University of Houston Law Center.

4800 Calhoun Road

Houston, Texas 77004

Dear Newell:

I may have overlooked, in the earlier assignments, referring to
your committee the sticky subject of how depositions taken in one

proceeding should be permitted to• be used in other proceedings,

and under what circumstances and safeguards. I would appreciate

very much your committee doing that study, as we discussed today

by telephone, and making the reports in writing on September 30,

1985, and orally on November 1 and 2, 1985, in open session.

As always, thank you for your interest.

LHSIII/tat



Mr. Luther H. Soules, III, Chairman

Supreme Court Advisory Committee

Soules, Cliffe & Reed

San Antonio, Texas 78205

Dear Luther:

February 18, 1936

1986,

The first relates to art. 3737h, its amendment, repeal and

replacement, all by the 1935 Legislature. The matter has been

submitted to the members of the Evidence Subcommittee, Supreme

Court Advisory Committee.

The second item is another attempt to solve the deposition

problem dealt with both at the May 31, 1985 and November 1, 1985

meetings of the Advisory Coiunittee. It involves Evidence Rules

801(e)(3) and 804(b)(1) and Civil Procedure Rule 207. Two

alternatives labeled, respectively, "Package A--Depositions" and

"Package B--Depositions" are attached. They have been submitted

to the Evidence Subcommittee and to the Subcommittee on Pre-Trial

and Discovery Rules 15-215a." See the final paragraph

"Discussion" on each Package for summaries. It is suggested that

the Committee first choose between the two packages and then make

any desired improvements.

cc: The Chief Justice and all

Justices, Supreme Court of Texas

All members of Supreme Court Advisory Committee

p
NHB:vcg
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PRC9LE'.1: Mr. Gary Beckworth, Attorney, Longview, on November 13,

1985, wrote to the Clerk, Supreme Court, stating:

"T;zis letter is written to make comment about the

repealer of Vernon's Ann. Civ. St. art. 3737h as per Acts

1935, 69th Leg., p.7213, ch. 959, eff. Sept. 1, 1385.

"It appears that the repealer in the amendment pursuant.

to Acts 1985, 69th Lecr., p.4700-4702, ch.617, eff. Sept. 1,

1935, does not preserve for causes filed after September 1,

1935, the authority of Vernon's Ann. Civ. St. art. 3737h,

Sec. 1(a).

"It is hoped that the committee of the Court dealing with

the Texas Rules of Evidence might preserve more clearly the

benefit of said Section 1, Sub-Section (a)."

The Court referred the letter to the Advisory Committee.

I
I

I
I
I

I

to

I

RECO:.I7.lENDATION: The Advisory Committee recommends that the

Supreme Court take no action in this regard because, as shown by

the attached analysis, the legislature has taken care of ',Ir.

Beckworth's concerns, and because 3737h and its successor, sec.

18.001, involve "sufficiency" and the Texas Rules of Evidence

deal with "admissibility."

OCOOOC5a
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Reconciliation of certain acts of the 1985 Legislature relating

to Tex.Rev.Civ.Stat.Ann. art 3737h, Necessity of Services and

Reasonableness of Charges (Acts 1979, 66th Leg. p. 1778, ch.

721).

----------------------------------------------------------------

As a part of its continuing codification process, the 1985

Legislature enacted the new Civil Practices and Remedies Code

(Acts 1985, 69th Leg. pp. 7043-7219, ch. 959). Section 18.001,

Affidavit Concerning Cost and Necessit.y of Services, p. 709.1,

rewrote and replaced old art. 3737h. Art. 3737h is on the

repealer list of ch. 959 at 7218.

New 18.001 made no substantive changes in 3737h. It was

intended as a clearer rewrite. It went into effect September 1,

1985.

The 1985 Legislature also (Acts 1985, 69th Leg. pp. 4700-

4702, ch. 617) amended old 3737h, making substantive changes. In

particular, it changed notice time for the affidavit from 14 days

to 30 days, notice time for the counter-affidavit from 10 days

after receipt of affidavit, to 30 days after receipt but not less

than 14 days prior to trial, and changed the qualifications of

the counter-affiant. This amendmen.t provided that it would take

effect September 1, 1985 as to actions filed on or after that

date. It provided that actions filed before that date would be

governed by old 3737h, though tried after September 1, 1985.

SYhere did the 1985 Legislature leave things?

First, respecting cases filed September 1, 1985 and thereafter,

and, of course, tried after September 1, 1985.

The new Government Code, Acts 1985, 69th Leg. pp. 3202-4090,

chs. 479 and 480, and in particular section 311.031(c) and (d) at
p. 3249, provides:

"Section 311.031. Saving Provisions.

(c) The repeal of a statute by

amendment, revision, or

the same legislature

amendment, revision, or

given effect as part of

the statute so amended,

a code does not affect an

reenactment of the statute by

that enacted the code. The

reenactment is preserved and

the code provision that revised

revised, or reenacted.

If any provision of a code conflicts with

enacted by the same legislature that enacted

the statute

3.11.)"

a statute

the code,

controls. (V.A.C.S.Art. 5429b-2, Sec.

This means that both 18.001 and the amendment to 3737h are

in effect, that to the extent of conflict, the 3737h amendment
controls ( 311.031(d).) Thus 18.0.01 is the basic applicable

0CO00G51



language-(311.031(c)), but must-be read with the 3737h amendment

superimposed (311.031(d).)

This in turn means that as to those cases, i.e., those filed

on or after September 1, 1985, affidavit notice time is 30 days,

counter-affidavit notice time is 30 days after receipt of

affidavit, but not less than 14 days prior to trial, and that the

counter-affiant must meet the higher qualifications required by

the 3737h amendment.

Second, respecting cases filed before September 1, 1985 though

tried after Seotember 1, 1985.

The 1985 Legislature sa-id: An affidavit concerning the

cost and necessity of services in an action filed before the

effective date of this Act is governed by Chapter 721, Acts of

the 66th Legislature, Regular Session, 1979 (Article 3737h,

Vernon's Texas Civil Statutes), as it existed at the time the

action was filed, and that lativ• is continued in effect for that

purpose." But, of course, the 1985 Legislature also said that

18.001 went into effect September 1, 1985.

Since there is no conflict in substance between 18.001 and

old 3737h, one could read 311.031(c) as governing and 18.001

would be applicable to these cases. Or, one could say there is a

substantive conflict, viz., regarding applicability dates. Under

that interpretation, one could say that as to these cases only

the language of old 3737h need be looked to.

Either way, one comes out the same. Whether under old 3737h

unamended, or under-new 18.001, notice dates and qualifications

-of counter-affiant are the same, i.e., 14 days for the affidavit,

10 days after receipt of affidavit to serve counter-affidavit,

and the old information and belief for counter-affiant.

W
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TEXAS RULES OF CIVIL PROCEDURi

Rule 207. Use of Depositions in Court Proceedings..

1. Use of Depositions. Depositions shall include the

original or any certified cooy thereof. Depositions

are admissible in evidence subject to the Texas ::ulr-1s

of E'vidence. Further, the Rules of ::vidence shall be

applied to each question and answer as though the

witness were then present and testifyinr;. k deposition

taken in compliance with law shall have the status oi a

deposition whether offered in the proceeding in %ti•hich

taken or in another proceeding. Unav3i labi 1 i ty of

deponent is not a prerequisite for admissibilitv. [-^

^

,

3,1 2 Motion to Suppress. When a deposition shall have been

filed in the court and notice given at least one entire

day before the day on which the case is called for

trial, errors and irregularities in the notice, and

errors in the manner in which the testir.iony is

transcribed or the deposition is prepared, signed,

certified, sealed, endorsed, transmitted, filed or

otherwise dealt with by the deposition officer under

Ru1es 205 and 206 are waived, unless a motion to

suppress the deposition or some part thereof is made

and notice of the written objections made in the motion

is given.to every other party before the trial

commences.

TEXAS RULES OF EVIDENCE.

Rule 801. Definitions.,

The following definitions apply under this article:

(a) • . .

(e) Statements which are not hearsay. A statement is not

hearsay if --

oc9ooes3



(3) Depositions. It is a deposition taken in compliance

with law in the course of the same or another proceeding:

( i ) if the party against whom the deposition is now

offered, or his oredecessor in interest, had an opportunity and

similar motive to develon the testimony by direct, cross, or

redirect examination, or

(ii) if the party against whom the deposition is now

offered has an interest similar to that of a party descri5ed in

(i), and has•had since becoming a party a reasonable opportunitv

to redepose deponent, and 'nas failed to exercise t:i at

opportunity.

Rule 804. Hearsay Exceptions; Declarant Unavailable.

(a).

(1) Former testimony. Testimony oiven as a witness at

another hearing of the same or a different proceeding,

n n

if the party against whom the testimony is now offared, or his

predecessor in interest, [or-a--pe--s-vsrnc'rt-:r-a-simzdsT-zt7_-r^m-t j

had an opportunity and similar motive to develop the testimony by

direct, cross, or redirect examination.

Discussion of Package A

Package A eliminates distinctions between use of depositions

in the same proceedino in which taken and use in different

proceedings. There is no longer a need for procedure rule 207 to

define "same" proceeding. Since unavailability of deponent is no

longer a requisite, there is no longer a need for evidence rule

804(b)(1) to deal with depositions.

A p arty against whom a deposition is offered gets his

protection from unfairness throuah the wording of 801(e)(3). The

deposition is admissible against a person with a similar interest

who was not a party when the deposition was taken if his interest

was "represented." He can redepose if he cares to. But if he

has no reasonable opportunity to redepose, the deposition is not

admissible against him.

OCOOOES4



TEXAS ;IULES OF CIVIL PROCEDURE.

Rule 207. Use of Depositions in Court Proceedings.

1. Use of Depositions in Same Proceeding.

a.

-

e v i de n c e [a^1-}e^---as---t- hotro'ir---t-he --vrtness--- ^^rre -t! L en

gr e sea-t- a R ], may be used by any person for

any purpose against any party who was present or

represented at the taking of the deposition or who had

reasonable notice thereof. Further, the evidence rules

shall be applied to each question and anstiver as thouRii

the witness were •then present and testifyin

Unavailability of deponent is not a reauirement for

admissibility.

Availability of Deponent as a?Yitness does not Preclude

Admissibility of Deposition Taken and Used in the Sam--

Proceeding. Depositions shall include the original or

any certified copy thereof. At the trial or upon the

hearing of a motion or an interlocutory proceeding, any

part or a11 of a deposition taken in the same
proceeding, insofar as admissible under the rules of

b. Included Within f.teaning of "Same Proceeding."

Substitution of parties pursuant to these rules does

not affect the right to use depositions previously

taken, and, when a suit has been brought in a court of

the United States or of this or any other state [;i-a-s

c. If one becomes a party after the deposition is taken

and has an interest similar to that of any party

described in (a) or (b) above, the deposition.is

admissible against him only if he has had a reasonable

..opportunity, after becoming a party, to redepose

deponent, and has failed to exercise that opportunity.

2. Use of Depositions Taken in Different Proceeding. At the

trial or upon the hearing of a motion or an interlocutory

proceeding, any part or all of a deposition taken in a

different proceeding may be used subject to the provisions

and requirernents of the Texas Rules of Evidence. Further,

the evidence rules shall be applied to each question and

answer as thouoh the witness were then present and
testifying.

3. t:lotion to Suppress. When a deposition shall have been filed

in the court and notice given at least one entire day before

the day on which the case is called for trial, errors and



irregularities in the notice, and errors in the manner in

which the testimony is transcribed or the deposition is

prepared, signed, certified, sealed, endorsed, transmitted,

filed or otherwise dealt with by the deposition officer

under 3ules 205 and 206 are waived, unless a motion to

suppress the deposition or some part thereof is made and

notice of the written objections made in.the motion is oiven

to every other party before the trial commences.

I
lb

I

TE XAS RULES OF EVIDENCE

Rule 801. Definitions.

The following definitions apply under this article:

(a). . .

(e) •Statements which are not hearsay. A statement is not

hearsay if --

(1).

(3) Depositions. It is a deposition [ia^c^--r-r.^-e^-f-°•rec--~~r

ac^cords^e-x^i-Ei3-t^re-fel^rs-r'ttr)-es-^r^-S^^-il-^-r^reetirtrc-e] ta.cen in the

same nroceeding, as same nroceedin7 is defined in Rule 207, Te::as

Rules of Civil Procedure. Unavailability of deoonent is not a

requirement for admissibility.

Rule 804. HEARSAY EXCEPTIONS. DECLARANT UNAVAILABLE.

(a). . .

(b) Hearsay exceptions. The following are not excluded if the

declarant is unavailable as a witness --

(1) Former testimony. Testimony given as a%:itness at

another hearing of the same or a different proceeding, or in a

depos i t ion taken in the course of [t-ire---s^^---vr j another

proceeding, if the party against whom the testimony is now

offered, or a person with a similar interest, had an opportunity

and similar motive to develop the testimony by direct, cross, or

redirect examination.

Comment. A deposition in sor,le circumstances may be

admissible without regard to unavailability of the

•.de-ponent. See rule 801(e)(3), Texas Rules of Evidence.

and Rule 207, Texas Rules of Civil Procedure.

Discussion of Package B

Package B is based on "Alternative #1" presented and

discussed at the November 1-2, 1985 meeting. It melds in the

wording sug;ested at that meeting and seeks to solve the late-on-

the-scene party. It maintains the former distinction between

depositions offered in the same proceeding and offered in a

different proceeding. It makes clear the meaning of same

proceeding.

1
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!,9r. Luther 11. Soules, III, Chairman

Supreme Court Advisory Committee

Soules, Cliffe & Reed

San Antonio, Texas 7VC205

Dear Luther:

January 27, 1986

Re: TEX.REV.CIV.STAT.avN.

art. 3737h

I have your December 100, 1985 letter prompted by the letters

from 'Jr. Gary Beckworth and Justice Wallace, all regarding

Tex.^ev.Civ.Stat.Ann. art 3737h.

'f1r. Beckwith is concerned that:

"It appears that the repealer in the amendment pursuant to

Acts 1985, 69th Leg., P. 4700-4702, ch. 617, eff. Sept. 1,

1935, does not preserve for causes filed after September 1,

1935, the authority of Vernon's Ann. Civ. St. art. 3737h,

Sec. 1 (a)."

I believe the legislature has taken care of his concern and

that there is no need for action by the Advisory Committee or the

Supreme Court. Please see the attached analysis.

I am sending copies of the analysis to our Evidence

Subcommittee for criticism. Perhaps from response to.that we can

determine whether anything should be proposed for the March

meeting of the Advisory Committee.

I might mention that 37371i came up at the 1984 meeting of

the State Bar Committee on Rules of Evidence. That committee
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Letter to Mr. Luther H. Soules, III

1/27/86

decided that 3737h was best left to the legislature. 3737h

involves "sufficiency" and the Texas Rules of Evidence deal with

"admissibility." Those Rules have run from sufficiency problems.

Sincer,ely,

Plewell H. Blakely, Chairman

Subcommittee on Evidence

cc: Justice James P. 11allace

All members, Evidence Subcommittee, Supreme Court Advisory

Committee:

Mr. Vester T. Hughes, Jr.

Mr. John M. O'Quinn

Mr. Tom Rag l and

rir. Garland Smith

Judge Bert H. Tunks

Mr. L.N.D. Wells, Jr.

NHB:vcg
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Reconciliat-ion of certain acts of the 1985 Legi-sla-ture relating

to Tex.Rev.Civ.Stat.Ann. art 3737h, Necessity of Services and

Reasonableness of Charges (Acts 1979, 66th Leg. p. 1778, ch.

721).

----------------------------------------------------------------

As a part of its continuing codification process, the 1985

Legislature enacted the new Civil Practices and Remedies Code

(Acts 1985, 69th Leg..pp. 7043-7219, ch. 959). Section 13.001,

Affidavit Concerning Cost and Necessity of Services, p. 7091,

rewrote and replaced old art. 3737h. Art. 3737h is on the

repeale.r list of ch. 959 at 7218.

New 18.001 made no substantive changes in 3737h. It was

intended as a clearer rewrite. It went into effect September 1,

1985.

The 1985 Legislature also (Acts 1985, 69th Leg. pp. 4700-

4702, ch. 617) amended old 3737h, making substantive changes. In

particular, it changed notice time for the affidavit from 14 days

to 30 days, notice time for the counter-affidavit from 10 days

after receipt of affidavit, to 30 days after receipt but not less

than 14 days prior to trial, and changed the qualifications of

the counter-affiant. This amendment provided that it would take

effect September 1, 1985 as to actions filed on or after that

date. It provided that actions filed before that date would be

governed by old 3737h, though tried after September 1, 1985.

V;here did the 1985 Legislature leave things? -

First, respecting cases filed September 1, 1985 and thereafter,

and, of course, tried after September 1, 1985.

The new Government Code, Acts 1985, 69th Leg. pp. 3202-4090,

chs. 479 and 480, and in particular section 311.031(c) and (d) at

p. 3249, provides:

"Section 311.031. Saving Provisions.

(a). . .

(c) The repeal of a statute by a code does not affect an

amendment, revision, or reenactment of the statute by

the same legislature that enacted the code. The

amendment, revision, or reenactment is preserved and

given effect as part of the code provision that revised

the statute to amended, revised, or reenacted.

(d) If any provision of a code conflicts with a statute

enacted by the same legislature that enacted the code,

the statute• controls. (V.A.C.S.Art. 5429b-2, Sec.

3.11.)"

This means that both 18.001 and the amendment to 3737h are

in effect, that to the extent of conflict, the 3737h amendment

controls (311.031(d).) Thus 18.001 is the basic applicable



language (311.031(c-)-), but must be read with-the 3737h amendment

superimposed (311.031(d).)

This in turn means that as to those cases, i.e., those filed

on or after- September 1, 1985, affidavit notice time is 30 days,

counter-affidavit notice time is 30 days after receipt of

affidavit, but not less than 14 days prior to trial, and that the

counter-affiant must meet the higher qualifications required by

the 3737h amendment.

Second, respecting cases filed before September 1, 1935 though

tried after September 1, 1985.

The 1985 Legislature said: "An affidavit concerning the

cost and necessity of services in an action filed before the

effective date of this Act is governed by Chapter 721, Acts of

the 66th Legislature, Regular Session, 1979 (Article 3737h,

Vernon's Texas Civil Statutes), as it-existed at the time the

action was filed, and that law is continued in effect for that

purpose." But, of course, the 1985 Legislature also said that

18.001 went into effect September 1, 1985.

Since there is no conflict in substance between 18.001 and

old 3737h, one could read 311.031(c) as governing and 18.001

would be applicable to these cases. Or, one could say there is a

substantive conflict, viz., regarding applicability dates. Under

that interpretation, one could say that as to these cases only

the language of old 3737h need be looked to.

Either way, one comes out the same. Whether under old 3737h

unamended, or under new 18.001, notice dates and qualifications

of counter-affiant are the same, i.e., 14 days for the affidavit,

10 days after receipt of affidavit to serve counter-affidavit,

and the old information and belief for counter-affiant.

t_
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December 16, 1985

Professor Newell Blakely

University of Houston Law Center

4800 Calhoun Road

Dear Newell:

Enclosed is a proposed change to Tex. Rev. Civ. Stat. Ann.

art. 3737h, Sec. 1 (a) submitted by Gary Beckworth. Please

draft, in proper form for Committee consideration appropriate

change for submission to the Committee and circulate them among

your Standing Subcommittee members to secure their comments.

As always, thank you

LHSIII:tk

Enclosures

for your keen attention to the business

cc: Honorable James P. Wallace,


