<&, OFFICE OF COURT ADMINISTRATION ’
jj - TEXAS JUDICIAL COUNCIL L. =

414 Colorado, Suite 602 » P.O. Box 12066 * Austin, Texas 787112066 ¢ 512/463-1625

TO: Members, Task Force on the Court Administration Act

FROM: C. Raymond Judice
DATE: April 10, 1986 o

RE: Proposed Administrative Rules

Enclosed is a- copy of the Proposed Administrative Rules
incorporating the changes made by the Task Force on April 5, 1986.

These proposed rules will be published in the June issue of the =
Texas Bar Journal. There will be an open forum during the State Bar 57!
Convention in Houston in June to afford an opportunity for additional w
input on the rules.
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TEXAS TRIAL COURTS
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- “‘ »PROfOSED‘ADﬁINISTRATIVE RULES
FOR
TEXAS TRIAL COURTS

April 5, 1986 ’ ' '

The purpose of these Rules is to provide for the just and

expeditious disposition of the cases in the courts of Texas. It is

intended that these Rules be consistent with the Texas Rules of Civil
Procedure, which shall govern in all matters not specifically covered B
by these Rules. In the execution of these Rules, telephone hearings _ o

or conferences in lieu of court appearances are encouraged.

RULE 1. It shall be the policy of the courts and bar of Texas to

manage their work to achieve the disposition of non-probate civil i

cases within the periods of time listed:

50% 90% 987%
Domestic Actions
and Actions for
Liquidated Monetary
Claims 90 days 180 days 360 days
All Other Civil Actions 180 days 360 days 540 days

[COMMENT:  As this is a new policy, cases pending on the effective
date of these rules should be approached with the same attitude as new

cases.]

RULE 2. The local administrative judges of each county shall require v

the following information to be reported on a monthlv basis: =)
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l - a. A'I‘he égE of c;ses at the time of disposition for each category
of case. )
< ' b. A chart éging the active cases in the same tiﬁe épaﬁs as the
di;position aging.
¢. The number of céses, by category, disposed of:
(1) within 72 hours before the trial setting;

(2) at the first trial setting;

(3) at or after the second trial setting; or

(4) after the commencement of trial; or

(5) after verdict or rendition.

d. The length of "trials" in hours, separately for jury and non-

jury.

ew
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.

The number and median age of cases at disposition for all

‘% m

4
ke

i

(1) dismissals,
(2) defaults,
(3) agreed judgments,

(4) trials before a judge, and

.
o7
]

kX
)

(5) trials to a jury verdict.

3

RULE 3. The control of the flow of non-probate civil cases shall be

subiject to the following:

a. It is the purpose of this rule to provide a process for the

routine management of non-probate civil cases. This rule

i
It

shall be interpreted liberally to provide for the just and

3
]

expeditious disposition of the cases brought to the courts of

Texas. Nothing in this rule shall be interpreted to prevent

Lo -f

a court in an individual case from issuing an exception order

Lt
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based on a specific finding that the interest of justice
requires a wmodification of the routine processes as -

prescribed by this rule.

b.- This rule shall apply to all non-probate civil cases filed -
in the courts of Texas unless a more specific rule covering a <

specific category or group of cases is otherwise provided.

c. Within 30 days after filing of the initial pleading by the

last Defendant to appear:

(1) any or all parties may, without waiver of any rights,

file with the Court a proposed plan for completion of _ %ﬂ
discovery, preparation for trial and trial setting, or a &
formal reduest pursu;nt to section d.; %ﬁ
5]

(2) within 21 days after the filing of a proposed plaﬁ, any
other party may respond to é proposed plan; é%
(3) in the event additional parties are joined after the e
order foé the schedule for the completion of discovery » §§
and preparation for trial has been entered, then such %%
additional party may, within 21 days from the date such =
party 1is required to answer, propose changes in such Eg

schedule; and

(4) as soon as reasonably practicable after the time period

for responding to a proposed plan has elapsed, the Court

(i

shall enter its order, or if additional parties are
added, its amended order, for completion of discovery, Eg
for preparation for trial, and for trial setting.

d. If at any time a case appears to be sufficiently complicated

to require close supervision, a party may request that a

scheduling conference be held, which the Court shall hold
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‘within ten days of the request. If at any_time the Court
believes a case requires close supervi§ion, the Court ﬁa§ set
and hold a scheduling conference.

‘(1) The request for a scheduling conference shall be
accompanied by an outline of the characteristfcs>of the
case which the requesting party believes will justify
its treatment as complicated.

(2) At a scheduling conference, the judge shall prescribe:
(a) time limits for the completion of discovery;

(b) time limits for any. motions which might 'be
necessary;

(c) other time 1limits necessary to coordinate the
preparation of the case for hearings ané for
trial;

(d) the time on which a pretrial conference, if any,
shall be held;

(e) the date on which trial shall commence; or

enter a determination that the case does not require

close supervision with such further order as péy be

proper under the circumstances.

e. In all cases where the proceedings are not subject to a plaﬁ
under section c. or a scheduling order under section d., the
following time limits shall take effect:

(1) A date no more than 270 days after the last original
answer or other pleading is filed shall be set for

trial.
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(2) The parties shall ha;e no iessrthan 90 days under this_
section to complete discovery, Qh{gh-shall ﬂ; cbmpletéd'
45 days before the daté set for trial under subsectidn
e.(1).

(3) Each party shall file with the Court 45 days before the
date set for trial under subsection e.(l) the certifi-
cation provided in section f.

(4) ©Not less than 30 days before the date set for trial

. under subsection e.(l), the parties shall meet to
discuss the disposition of the case and shall file with
the Court a disposition conference report as prescribed
by local rule.

(5) If the report required by subsection e.(4) is not
filed, the Court shall set and hold a pretrial
conference within 10 days of the date on which the
report was due.

Whenever under this rule a time is or has been provided for
completion of discovery, each party shall file with the
Court, on or before the date provided, a certification that
discovery has been completed. In the event it is necessary
to qualify this certification to file it within the time.
limits prescribed, the qualification shall be specific and
the time within which the qualification shall be satisfied
shall be stated.

Provided that the trial date will not be affected, discovery

time limits may be extended by agreement of the parties or by

the Court upon a showing of good cause.
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~h. All wmotions for continuance shall be made in writing and

signed by the client, or shall contain a certification by

- .
)

counsel that a copy has been mailed (by certified mail) to

[

) e & s
% w5 .

the client. The motion or request shall state the reason for
the delay. The Court, in granting the delay, shall make a

finding on the record as to the reasons for the delay.

Failure of a party to file the certification reports or other

-I' &
[ ad
.

documents required by the Court or otherwise required by this

RISV RSN
RtP ]
(2.0

rule shall be deemed a failure to comply with an order of the
Court within the Texas Rules of Civil Procedure.
The Court has the authority to impose all appropriate

sanctions in accordance with paragraph 2.b. of Rule 215 of

ISy vl S e
.
-
L]

the Texas Rules of Civil Procedure.

8}
Pl

ab RULE 4. (Family) The control of the flow of divorce cases shall be

o) subject to the following:

a. Beginning with the filing of an answer, or appearance, or in

= default of an answer beginning with the date on which an
I answer 1is dﬁe, each partly shall have 60 days to file a
i disposition proposal in each case, unless:

e (1) one of the parties files a motion to enlarge time to
" complete the disposition proposal or to permit mediation
A | ' or counseling; or unless

(2) the parties shall have filed a completed joint disposi-

tion proposal.

|
) |
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The- motion as provided in subsection a.(1l) shall outline the

times within which each specific item of a completed proposal

shall be ready- or the time limits in which mediation or

counseling shall be attempted. If the motion is unopposed,

the grounds stated in the motion will be prima facie

sufficient for the Court to enla?ge time.

The digposition proposal required by section a. shall include

the foliowing:

(1) a proposed property disposition in the form provided by
local rule;

(2) a proposed child support order, when necessary to a
disposition, in a form provided by local rule;

(3) a proposed child custody order, when necessary to a
disposition, in a form provided by local rule;

(4) where the parties are submitting separate proposals,

counsel shall meet to consider a joint proposal and

include in each separate proposal a statement as to the

time and place where the counsel for the parties met to
consider a joint proposal; and
(5) a statement as to the specific matters upon which the
parties do agree and the contested issues to be tried. .
In the absence of a disposition proposal by a party,
the Court has authority to impose all appropriate sanctions
in accordance with paragraph 2.b. of Rule 215, Texas Rules of
Civil Procedure.
When one of the parties has moved for an enlargement of time
to file a disﬁosition proposal or to permit counseling or

mediation, the Court shall determine whether the reasons

-7- | 00000018
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stated for the additional time justify the delay and record

- _the justification in a finding for the record before granting

additional time. Representation by counsél thatvcounseling

. ~ or mediation is in progress will be sufficient to justify an
enlargement of vtime. When granting additional time, the
Couft shall p;ovide a specific time when the disposition
propoéal shall be filed as well as a specific time for any
further proéeedings which it deems necessary. In any case in
which additional time 1is granted, the Court shall set time
limits for all further proceedings.

f. Local rules shall provide a process for ruling on the motion
to enlarge time, as provided in subsection a.(l1) of this
rule, within 15 days of its submission as well as for the
further scheduling of the case.

'g. All family law matters other than divorce will be the subject

of local rules to assure their timely disposition.

RULE 5. (Suit on Liquidated Monetary Claim) In all cases for the

collection of a debt, including but not limited to a suit on a

promissory note, open account, stated account, or contract requiring

pavment of a specific sum, as well as any suit brought by a taxing

authority for the collection of .taxes, the control of the flow of

i cases shall be subject to the following:

' a. In such a case the plaintiff shall entitle the original
0 .

%;i petition as an "original petition in suit upon a debt," which

will cause the action to be subject to the provisions of this

Rule.
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b. Cases subject to this Rule shall be carried on one of four

dockets: - - ' o

" for cases where one or

(1) the "service pending docket,
more answers are not due;

(2) the "active docket," for cases where all answers are due
or have been filed for all named defendants;

(3) the "suspense do?ket," for cases where the parties have
made application to defer entry of judgment on the
ground that the parties have entered into a payment
schedule to discharge the claim; or

(4) the "bankruptcy docket" for cases stayed in a bankruptcy
proceeding. |

c. At the end of 180 days after a suit upon a debt 1is
transferred from the service pending docket to the active
docket, it shall be dismissed unless the Court finds:

(1) that the suit is set for disposition by summary judgment
or trial, or has been disposed of and 1is awaiting entry
of judgment;

(2) that the plaintiff has attempted to secure disposition
of the case by:summary judgment or trial but has been
unable to do so, either because a trial setting, though
Tequested, has not been given, §r a continuance has been
granted by the Court; or

(3) that the plaintiff has certified, in writing, that a
defendant has raised an issue of fact which precludes

the granting of a summary judgment to the plaintiff.

-9- | 06000020




d. If the plaintféf certifies in writing that a defendant has
asserted an issue of fact.-'in the case which precludes the
granting .of a summary judgment, then the case shall be
deleted from the "active docket" of suits on a debt and shall
be transferred to the docket for civil cases generally, and
effective upon notice of such transfer being given to the
parties, the timetables for ordinary civil cases shall apply
to the suit. Such certification by the plaintiff shall in no

event -be taken as an admission that a fact issue exists, or

that summary judgment may properly be -denied, or that a

S

P

motion for judgment, directed verdict or judgment n.o.v. is

6 not proper, nor shall such a certification constitute waiver
of compliance on appeal at any action of the trial court.

€. When a suit on a deBt or for the collection of taxes has been
on the “"active docket" for 180 days, the clerk shall issue a
notice to all parties of intention to dismiss the case,

without prejudice, for want of prosecution, upon not less

: A than 21 days' notice. If any party fgquests a trial setting
€3 before dismissal occurs, Fggn the case shall not be dismissed
but rather shall be tried when set, subject to any
continuances granted by the Court, which continuances shall
specify the new trial setting. |

f. If a suit is dismissed under this Rule, it may be reinstated

. ' in accordance with Rule 165a, Texas Rules of Civil
I Procedure.
i g. When the Court grants the application to defer entry of

judgment under subsection b.(3) of this Rule, the clerk shall

list the case as inactive for 180 days. The case may be
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continued as inactive for an additional 180-day period,
subject to the provisions of local rules for certification
that the agreement reported under subsection b.(3) continues

in effect. -

RULE 6. The Presiding Judges of the Administrative Regions shall be

responsible for the expeditious management of the District and

Statutory County Courts, as defined in Art. 200a-1, within their

'
—

respective Regions. To carry out this responsibility, the Presiding

Judges shall:

a. Maintain a continuing knowledge oflthe operation of the rules
and standards adopted by the Supreme Court as they apﬁly to
trial courts of the Presiding-Judge's Region.

b, Advise the Supreme Court as to the needs of the courts in
the Presiding Judge's Region.

c. Review each month the reports of caseload and activities

provided by the 1local administrative judges to determine

are complying with the Administrative Rules.
d. Advise the 1local administrative judges of the several

counties of the Region as to any substantial non-compliance

with the Administrative Rules and ask for a report on the

reasons for the non-compliance from the local administrative

judges.

. . @2
l whether the courts of the several counties of the Region %
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Receive and review the ‘local rules adopted by the judges of
counties within the Regioh-—to determine if fhey are
consistent with the Rules of the Supreme Court'and of the
Administrative Region.

f. Receive complaints from affected persons about any non-
compliance with ;he Rules of the Supreme Court and ascertain,
where possible, if the complaints have merit.

g. Employ such administrative personnel as -are necessary to
carry out the responsibilities required under these rules.

h. Allocate the costs of the Region's support staff among the
counties, advising each of the counties as to the share which
they must bear in advance éf each fiscalkyear.

i. Be responsible for the lawful expenditure of the sums
allocated by the counties for the administration of the

Region.

RULE 7. The Presiding Judge of each Administrative Region shall

adopt and publish rules relating to the following matters:

a. Form and frequency of reports to the Administrative Region
headquarters.

b. Provisions for regular meetings, at least semi-annually, of
the local administrative judges of the Région to consult
regarding the administration of courts within the Region.

c¢. Standards for the qualifications of administrative personnel
of the courts.

d. Minimum qualifications for personnel assigned by county

officials to direct court support services.
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RULE 8.

Procedures for-determining and submitting budgetary require-
ments to the county go§ernments. -

Control of the content, adoption and issuancé of rules and
standing orders by courts and by 1local administrative
judges.

The adoption of local administrative rules.

.Regular meetiﬁgs of local administrative judges with the

judges in their counties.

The local administrative judges of the counties shall be

responsible to the Presiding Judge of their Administrative Region for

the expeditious management of the trial courts in their counties. To

carrvy out these responsibilities, they shall:

a.

Call regular meetings of the judges of the county to discuss
and solve problems facing the courts of their county. They
shall keep minutes of these meetings and cause the minutes to

be distributed to the judges of the county within 72 hours

after the close of the meetings.

‘Be responsible for the 'adoption of 1local rules. If the

judges of the county cannot agree on uniform policies by
majority vote, the local administrative judge shall declare
the rules to be in effect which he believes most nearly
implements the administrative rules of the Supreme Court and

of the Administrative Region.
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c. Subgit the- local rules ;QOptéd By4~thei; courts to the
Presiding Judge of the Administrative Region_ for review,
comment, and approval before they are transmitted to the
Supreme Court.

d. Monitor the operation of the rulés and report to their own
courts and to the Presiding Judge of the Administrative
Region any substantial non-compliance ~with the fair and
consistent application of the 1local, regional or Supreme
Court Rules.

e. Be the principal liaison officers of the judges with county
government officials. They should initiate and lead the
effort to coordinate with the bar and others whose activities
directly affect the operation of the courts in the county.

f. Work with the County and District Clerks to maintain the
nécesﬁary support for the courts. In particular they shall
review with the County and District Clerks the information
requirements of their systems and the state sfstem. In
appropriate circumstances they will issue necessary orders to
insure that the record and information requirements 6f the
courts are met. )

é. Pfé;are and submit to the Presiding Judge of the Administra-
tive Region requests for visiting judges and shall provide,
where appropriate, an analysis of the factors which make the
assignment of a visiting judge necessary.

h. 'Prepare such reports as are required by the Presiding Judge

of the Administrative Region concerning the operation of the

courts of the county.

- 00000025
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1. Review for accuracy and completeness the reports prepared for .
the state Office of Court Administration; making note of any | - -—T;5
matter needing attention either locally Sr regionélly. : : o

j. Advise the Presiding Judge of the Administrative Region as to : -
all problems which they believe need attention at any level
of'operations,

k. Supervise the preparation of budget requests, the presenta-
tion thereof to appropriate aﬁthorities and the expenditure
of funds on behalf of the courts.

1. Appoint such committees as aré necessary to execute the

business of the courts.

ROLE 9. The rules adopted by the courts of each county shall be in

writing and shall include the following:

a. Provisions for the assignment, docketing, transfer, and
hearing of all cases, subject to jurisdictional limitations
of the district courts and statutory county courts;

b. A provision for a fair distribution of the work among the
judges.who have authority to decide the matters making up the
work of the courts in the county.

c. A provision for a distribution and redistribution of work to
avoid any one court being substantiaily overburdened in
achieving the standards provided by these rules.

d. Specific forms and procedures to be used by the courts for

all similar cases to the end that the courts shall take

5= 00000026 e




' . , control of a case wh_e-n it is filed-and maintain control of -
the case until finally disposéd,ﬁin compliance with Rules 3,
4, and 5.

e. Time limits within which hearings and submissions should be
made and matters decided and for the setting of firm trial
dates which all parties may relf upon to be'ready for trial.

f. The hours and places of holding court for all of
the district and statutory county courts of the county.

g. The designation of and the responsibility for assignments to
court divisions responsible for certain matters and the
responsibility for emergency and special matteréﬂ-

h. Plans for .judicial wvacation, sick ' leave, attendance at

educational programs, and similar matters.

These rules become effective - and apply to cases

filed on or after that date.

OCA:ERNIE.23

-16~ ' 0€300027




.-il'llll R R N R Eh . il‘l GEE R TR GE IR - S =-. .Ill

CANON 3C: DISQUALIFICATION-RECUSAL

DISQUALIFICATION

A-Judge--showrld Judges shall disqualify himsei£ themselves
in & all proceedings [xn-whieh-his--dmperciei-dty--might--reascranlky
be-guestiened;-inciuding;-but-not-timited-tey-inatanees] vhere:

[+a}~--he-hos--a-persenal-bies~er-prejudice ~concerning--a
party;-—or--persenat--knewtedge--of--8isputed--evidentiary--£aeces
eeneerning-the-preceedings]

[¢2¥] (a) they have ke served as a lawyer in the matter in
controversy, or a lawyer with whom & they previously practiced
law served during such association as a lawyer concerning the

matter; er-the-Juége--or--such-rawyer-has-been--eo -raterial-witness
eoneexrning—té&;

[+e¥] (b) they knows that, individually or as a fiduciary,
they have an interest in the subject matter in controversy, or #r
a-party--to-—the-~preceedingr—or--am--other-interess—that--couwld-be
substartiatiy-affected-by-the-outecome-of-the-proceeding,

(c) where either of the parties may be related to them by
affinitv or consanguinity within the third degree.

RECUSAL
Yy ———
A-Judge--shoultd Judges shall recuse himself themselves in =&
proceedings #a--whieh---kt+s where their impartiality might
reasonably be gquestioned, including but not limited to, instances
where Re-has they have a personal bias or prejudice concerning a

party, or personal knowledge of disputed evidentiary facts
concerning the proceeding. '

* This suggestion resulted from discussions between Luke

Soules and Justice Kilgarlin.
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Art. 14

resignations had been tendered, were au-
thorized to appoint successors, and when
three of these appointees refused to accept
their appointments and qualify, the four
then members were authorized to proceed
to appoint members to the three unfilled
vacancies. Op.Atty.Gen.1333, No. 761.

Art. 15. Disqualifications

GENERAL PROYISIONS

Title 1

A teacher's contract approved at a meet-
ing of board of trustees of rural consoiidat-
ed common school district at which meeating
three of the seven trustees voted in favor of
the employment, two voted against, and the
remammrg two, although present. did rct
vote, is valid. Op.Atty.Gen.192), No. 2Ji.

No judge or justice of the peace shall sit in any case wherein he
may be interested or where either of the parties may be connected
with him by affinity or consanguinity within the third degree, or
where he shall have been counsel in the case.

Const. art. 5, sec. 11.

Historical Note

Derivation. This article was derived
from the following sources:

Vernon's Civ.St.1214, Rev.Civ.St.1911, art,
151¢—in part—which read as follows: ‘'No
judge of the supreme court shall sit in any
cause wherein he may be interested i{n the
question to be determined, or where either
of the parties may be connected with him
by affinity or consanguinity, within the
third degree. or where he shall have been of
counse! in the cause.”

Vernon's Civ.St.1914, Rev.Civ.St.1511, art.
15384—in part—swhich recad as follows: *“No
judge of the court of civil appeals shall sit
in any cause wherein he may be interested
in the question to be determined, or where
either of the parties may be connected by
affinity or corsanguinity within the third
degree, or where he shall have been of
counse! in the cause.”

Vernon's Civ.St.1914, Rev.Civ.St.1911, art.
1675, which read as foilows: '*No judge of
the district court shall sit in any cause
wherein he may be interested, or where he
shall have been of counsel, or where either
of the parties may be connected with him
by affinity or consznguinity within the
third degree."

Vernon's Civ.5t.1914, Rev.Civ.St.1211, art.
1736, which read as follows: **No judge of
the county court shall sit in any case
wherein he may be intcrested. or where he
shall have been of counsei, or where either
of the parties may be connected with him
by affinity or consanguinity within the
third degree."”

Vernon's Civ.St.1914, Rev.Civ.St.1711, arz.
2290, which read as follows: **No justice of
the peace shall sit in any cause where he
may be interested, or where he may be re-
lated to either party within the third degree
of consanguinity or affinity." ’

Constitutional Provisions

Const. art, 5, § 11, reads in part as fol-
lows: *'No judge shall sit in any case
wherein he may be interested. or where ei-
ther of the parties may be connected with

him, either by affinity or consanguinity,
within such degree as may be preseribed by
law, or when he shall have been counszel in
the case.”*
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Cross Recferences
Criminal eascs, disqualification of judge or justice of the peace, see Vernon's Ann,
C.C.D. art. 30.01.
Exchange of districts by judges, sce art. 1916,
Justices of peace, disqualification, sce art. 207S.
Speceial judges, see arts. 1853 ct seq. and 1950 ct seq.

Library Recfcrences

Judges €239 et seq.

C.J.S. Judges § 72 et seq.
Justices of the Pcace =57

C.J.S. Justices of the Peace § (4.

118
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Title 1
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Title 1 MISCELLANEOUS Art. 15

Note 2

Notes of Decisions

Actirg =s czunsel 135
Acts ¢t disqualified jucge 16
Attorney cn contingent fee, relationship to
13
Bias and prejudice 3
Construction and application 1
Corporate officer or stockholder, re'ation-
shio to 11
Disauai:tication in general 2
Evidence and determination of qualification
20
interest 4-9
in general 4
Opinions, rulings or orders In case 6
Crders in case 6
Pariy to original transaction or case 5
Pecuniary interest of judge 9§
Pzlicyholder 8
Rulircs in case 6
Tzxzaver 7
Justiza ¢f the peace 17
Marriage, relationship through 14
Objecticns and waiver 138
Opiniens, rulings or orders in case, interest
G
Orders in case 6
Party %o eriginal transaction or case, inter-
est 35
Pecuniary interest of judge 9
Policyholder, interest as 8
Presumptions and burden of proof 19
Relationship 10-13
In generat 10
Attorney on contingent fee 13
Corporate officer or stockhoider, to 11
Marriage 14
Surety 12
Review 21
Rulings in case 6
Surety, relationship to 12
Taxpayer, interest as 7

1. Construction and application

An attorney is not a party to a suit with-
in the meaning of the statute. Winston v.
Masterson (1894) §7 T. 200, 27 S.W. 76S8;
Patton v. Collier (1597) 13 C.A. 544, 38 S.\W.

8.

This provision applics although the per-
son reiated is cdministrator only. Dennard
v. Jordan (159¢) 14 C..\. 328, 37 S.1V, S76.

The word “party’” herein, and in Const.
art. 5. § 11, was not limited to those named
as rarties in the pleadings, but i{ncluded all
pursons directly interested in the subject-
matier and result of the suit, including a
purchaser of property sold at a guardian's
szle pursuant to an order of the court. Ji-
rou v, Jirou (Civ..App.1911) 136 S.1V. 493,

The word *‘party’” as used in this article
includes all persors direc:ly interested in
subject matter and result of suit regardiess
of any appearance of their names in record.
Dostal dMut. Indemnity Co. v. Ellis (1943)
140 T. 570, 169 S.7v.24d 482.

The rules announced in constitution art.
3, § 11, and this article upon subject of dis-
qualification of a judge by recason of inter-
est in case or by reason of relationship to
ore of parties are mardatory. Fry v.
Tucker (1947) 146 T. 18, 202 S.1Vv.24 218.

The judiciary must not only attempt to
give all parties a fair trial but it must also
try to maintain trust and confidence of the
public at a high level. Indemnity Ins. Co.
of North America v, McGee (1962) 163 T.
412, 356 S.WW.2d €66,

AY

It wwas object of section of Cornst. art. 3, §
11 providing that no judge shall sit in any
case where either of the pariies may be
connected with him by consanguinity with-
in the third degree, to place judicial officers
bevond the temptation which circum-
stances might throw in their way. Id.

2. Disqualification in general

A\ Judge is rot disqualified to try a suit
brought by him in his official capacity, for
the use of the county, on a retail liquor
dealer's bond. Grady v. Rogan (1§8$4) 2
App.C.C. § 260; Peters v, Duke (15§2) 1
App.C.C. § 304: Clack v. Taylor County
(1556) 3 App.C.C. § 201.

A county judge who in his official charac-
ter has conducted proceedings for the open-
ing of a road, and has instructed and ad-
vised that suit be brought for the recovery
of money wrongfully paid for the right of
way, and has employed counsel to represent
the interests of the county in a suit brought
in his court for the recovery of such money,
is not thereby disqualified from trying the
case. Clack v. Taylor County (1586) 3
App.C.C. § 201.

The fact that a county judge has presided
at the trial of a cause in a justice's court
does not disqualily him from hearing such
cause on appeal. Deckham v. Rice (1533) 1
C.A, 181, 21 S.W. 389,

Judge held not disqualified to hear a
cause. Dlackwell v. Farmers' & Merchants'
Nat. Bank (1204) 97 T. 443, 79 S.\V. 51S.

A Judge’s disqualification to try a case
did not disqualify him to call the special
ternt of court at which it was tried. U. S.
Fidelity & Guaranty Co. v. Ilenderson
County (Civ..App.1923) 253 S.1V. $33.
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It is the'policy of the courts to hold that
trial judge is qualified to act whenever it is

ot all possible. Jlarsh v. Ferguson (Civ.
App.1824) 262 S.TW. $03.

In a suit to cancel a deed because of
grantor's mental incapacity, that trial
Judge entertained an opinion as to grantor’'s
mental condition did not disqualifv him
{from hearing the case. Senter v. Isham
(Civ.ADDP.1924) 263 S.\W. 618.

Appellate judge could properly sit in case

and write opinion on appeal from judgment -

on second trial, thougzh first trial was had
in trial court before him as district judge.
Love v. Gamer (Civ.App.1923% 64 S.\W.2d
<33,

County judge who presided over highway
condemnation proceedings, but who had no
{firancial interest in the case other than as
a taxpayer and as member of commission-
ers’' court which was requested to secure
right of way and as county judge, was not
disqualified from presiding over the con-
demnation proceedings. Thrompson v. State
(Civ.App.1342) 165 S.\WV.2d 131,

In landowner's action against company
for trespass as result of company having
cdug a hoie ard placed telephone pole on
lard claimed by owner as his own and on
which company alleged!y had no right to
place any part of its telephone line, even
though trial judge had, on the first trial be-
fore court without a jury, declared a
mistrial because he had recalled that owner
had told him all about case, there was no
abuse of discretion by trial judge in refus-
ing to certify his disqualification on a sec-
ond trial before jury. Pan Am. Petroleum
Corp. v. Mitchell (Civ.App.1260) 338 S.W.2d
740.

Chief Justice of Court of Civil Appeals
who, although he sat at submission of case.
did not for personal reasons participate in
opinion. was not disqualified from partici-
pating in sezond opinion. substituted for
first after the disqualification of an Asso-
ciate Justice from participating on appeal
came Lo attention of court. Goslin v. Beaz-
ley (Civ.App.1360) 329 S.W.2d G689, ref. n. r.
e., appeal dismissed, certiorari denicd 82 S.
Ct. 16, 365 U.S. 7, 7 L.Ed.2d IC.

Trial judge did not err in refusing to dis-
qualify himself in suit for cancellation of
decd lecause he had recused himself as
presiding judgc in another suit and had
drawn will for grantor's husband, which
matters were only collaterally  involved.
Hooks v. Drown (Civ.App.13¢1) 1S S.AWV.2d
104, ref. n. r. e.

3, Bias and prejudice

That attorney for plaintiffs in child cus-
tody suit had supported judge in his recent

GENERAL PROVISIONS

Title 1

campaign for re-election was not sufficient
as a matter of law to require judge to re-
cuse himseif on ground of bias, prejudice
and lack of impartiality, particular!y where
one of defendants’ atiornevs had been even
more active in campaizn for re-election of
judge. Coker v. Harns (Civ.App.1933) 231
S.W.2d 100, ref. n. r. e.

Intervenor's affidavit that he believed
judge was biased and prejucdiced against
him because such judge in another case had
found intervenor in contempt cf court and
had refused most of all of his attorney's
objections alleged no cons:itutional or stat-
utory ground for disqualification. Quarles
v. §mith (Civ.App.10€4) 379 S.\v.2d 91, ref.
n.r. e

Prejudice of trial court toward party. i’
there was any, would not alone consutute
error. Id.

4. Interest—in gereral

A mere interest in the question involved
in 2 pendirg suit. there being no actual in-
terest in the subject-matter of litication,
does not disqualify a judge. McFaddin v.
Preston (18S1) 4 T. 403; Taylor v. Wil-
liams (1563) 26 T. 2$2; Dicks v. Austin Col-
lege (1581) 1 App.C.C. § 1068.

Vernon's Civ.St.1014, Rev.Civ.St.1011, art.
1675 disqualified a diswrict judge interested
in the *'cause,”” not one ‘*‘interested in the
question to bLe determined.”’ as would dis-
qualify the judges of the supreme court and
courts of civil appeals, under Vernon's Civ.
St.1914, Rev.Civ.S:19011, arts, 1516 and 1354,
New Odorless Sewercge Co. v. Wisdomn
(1902) 30 C.A. 2214, 70 S.W., 333,

Where a judicial officer has not so direct
an jnterest in the case or matter as that the
result must necessarily affect him to his
personal or pecuniary loss or gain-—then he
is not disqualified to sit. City of Oak ClifZ
v. State (1901) 97 T, 331, 79 S.\V, 100S.

That two of justices of this court were
connected with appellant’s codefendant in
local capacity held not to disqualify thern.
Gulf Coast Transp. Co. v. Standard Milling
Co. (Civ.App.1917) 197 S.W. ST,

Judge should not try a case in which
therc is the least ground for lus disqualifi=
cation, and if error is ever made as to dis-
qualification it should Le in favor of dis-
qualification rather than asainst it. Cotul-
1a State Lank v. Herron (Civ..\pp.1913) 202
S. W, 797,

IWhere no issue was raised during the
trial as to the presiding judge’'s liability, a
mere possibility of liability, which must be
ecstablished in another suit, does not dis-
qualify him. Davis v. Wylie & Jackson
(Civ.App.1922) 211 S. W, 1114,
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Title 1 MISCELLANEOUS ' Art. 15

Interest of a judge in a case in common
with others, in a public matior, does not
disqualify him. Interest to disaualify a
judce from sitting in 2 case must be direct,
real, and certzin, in the subject-matter of
the litigation, not merely incidental, re-
niote. contingent, or pcssible, under Const.
art. 5, § 11. Hubbard v. Hamilton County
(1224) 113 T. 347, 261 S.3W. 900,

In suit against executive committee to
e~join unlawful loyalty requirements upon
candidates and voters in primary, judge
held not disquziified Lecause nominee and
candidate in general election. Clancy v.

tough (Civ.App.1320) 20 S.3W.2d 56).

The interest of a judge in order to dis-
qualify him must in general be a direct pe-
cuniary or property interest in the subject
niatter of litigation and a remote or proble~
matic interest or one merely in the legal
quesuion involved will not suifice. Wagner
v. State (Civ.App.1243) 217 S.W.2a 443, ref.
n.r.e.

Interest of judge as citizen of city and
patron of its water sysiem and as patron of
water improvement district was in comnon
with that of public and did not disqualify
him from sitting in acuon between water
improvement districts, water control and
improvement districts, navization districts
ard others tor determination of water
richts. and. possibility that judze nucht in-
stall individual firrigation system if it
should be determined that he had riparian
rights to river water was also too remote
and speculative to disqualify him., Hidalgo
County Water Imp. Dist. No. 2 v. Dlalock
(1957) 157 T. 206, 201 S.W.2d 592,

AVhere county judge was disqualified to
preside over prrobate proceedings in which
he desires to file for record the birth certif-
jcates of himiseif and his brothers and sis-
ters. he should certify his disqualification
to the Governor, and it would then be the
duty of the Governor to appoint a suitable
person to serve as county judge in his place,
Op..Atty.Gen., 1910, No. 0-2673.

§., —— Party to original transaction or
case entered

In a suit upon a bond cxccuted to the

county judge, for the hire of a county con-

vict, the county judge is not disqualified

from trying the case. DPeters v. Duke

(1552) 1 App.C.C. § 204; Grady v. INogan
(1884) 2 App.C.C. § 2C0.

County judge lLield not dizqualified Ly in-
terest to try a suit brought by him, as
nonunai plaintiff, for the use of the county.
Mclnnes v. Wallace (Civ..App.1S28) 41 5.\,

raa
o b

Where a Judge of the county court was
made a party in case by aliegations of a

Note 7
cross-action of a suit in the justice court,
he shou!d have held himsell disqualified tn
sit in case on appeal to county court. First
Nat. Bank v. Herrell (Civ.App.1917) 120 S.
W, 0.

IWhere a district judge acquired land be-
fore suit involving its title was filed, and
disposed of it before case was tried. he had
no such immedijate and direct interest as
disqualificd him from trying case, even if
he conveyed his interest by general warran-
ty deed. Clegg v. Temple Lumber Co.
(Civ.App.1317) 195 S.WV. 646.

~Judge filing primary election contest can-

not call special term of cocurt for purpose of
trying such contest. JMoore v, McCallum
(192%) 116 T. 142, 287 S.W. 423,

Judge, who owned undivided Interest {n
land covered by lMexican and Spanish land
grants but who, prior to action invoivirg
question of whether lands riparian to Rio
Grande Fiver had an appurtenant right to
irrigate with river waters, sold lands and
disposed of his interest in vendor's liens.
was not disqualified to sit in the case.
State v, Valmont Plantations (Civ.App.
1961) 346 S.\W.2d $§53, affirmed 163 T. If1,
255 S.\v.2d 502,

6. —— Opinions, rulings or orders in case,
interest

\Where an action was brought to recover
two tracts of land the fact that a judse had
an interest in one of them did not disquali-
fy him, under Const. art. 3, § 11 and Rev,
St.1579, art. 1090 to try the cause on a sev-
erance, where the only interest claimed by
the defendant as to whom it was severed
was in the other tract. Grigsby v. May
(1892) 84 T. 240, 12 S.AV. 343,

The answer and cross-bill in a suit to re-
strain the enforcement of a judgment held
not to state any cause of action against the
judge who jssued the temporary injunction,
but obviously sct up merely for the purpoese
of disqualifying him, ard therefore not to
interest him in the suit so as to disqualily
him. XKruegel v. Dolanz (1307) 100 T. 572,
102 S.AV. 110.

A judge is not disqualificd from procced-
fng with the trial of an action because he
has already expressed an opinion therein.
Montfort v. Daviss (Civ..\pp.1920) 218 S.W.
806,

The mere granting of leave to file an
amendment to pleading is merely a formal
order where nothing is decided, and onhe
which an intcrecsted judge may enter.
Receves v. State (Civ.App.1921) 238 S. W, 577

7. — Taxpayer, interest as

A iudge owning taxable property in a city
against which suit is Lrought to annul the
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corporation and remove its officers is dis-
qualified to try the cause. State v. City of
Cisco (Civ.App.1836) 33 S.W. 244. Citirg
Wetzel v. State (1823) 5 C.A. 17, 23 S.W.
§25: Austin v, Nalle (1893) §3 T. 520, 22 S.
W, 663, 260; Casey v. Kinsey (1893) 5 C.A.
3, 23 S.W. 813,

A taxpayer in a city who is not an {nhab-
ftant of the city is not disqualified to sit in
a case against the city which does not di-
rectly involve a tax. City of Dallas v. Pea-
cock (1536) 89 T. 58. 33 S.TW. 220; Clack v.
Taylor County (1886) 3 App.C.C. § 201.

Justices of Court of Civil Appeals owning
motor vehicles on which they pay taxes cre
not disqualified by ‘’interest’’ In suit by a
county to restrain its tax collector from
turning over proceeds of motor vehicie tax
to state highwa) department, under Const.
art. 3, § 11, and this article, as to disqualifi-
cation of judges. Hubbard v. Hamilton
County (1024) 113 T. 547, 261 S.W. 990;
Robbins v. Limestone County (1224) 112 T.
342, 261 S.W. 094,

In a suit to cancel the bonded indebted-
ness of a city for which a special tax has
been levied, a judge owning taxable proper-
ty in such city has a direct pecuniary inter-
est in the result, and is not competent to sit
as a judge. City of Austin v. Nalle (1832)
§3 T. 534, 22 S.\WV. 669, 9G0.

On appeal to the Court of Civil Appeals in
condemnation proceedings instituted by a
county, a judge who owns land in such
county is not interested in the question to
be determined within the meaning of this
article. Herf v, James (1824) §C T. 230, 24
S.W. 326.

A judge, a taxpayer of a city, held not
disqualified in an action against the city to
recover on its bonds. Thornburzh v. City
of Tyler (1898) 16 C.A. 439, 43 S.\WV. 1034.

A district judge is not disqualified to try
a suit for taxes against a citizen of the
town or city in which he resides, His in-
terest was only in the °‘‘question’ and not
in the ‘‘cause.” Nalle v. City of Austin
(1906) 41 C.A. 423, 93 S.\V, 143,

Under Dallas Charter, art. 2, § 5. {n suit
to determine whether ordinance authorizing
the {ssuance of bonds was lesally adopted,
taxpayers of Dallas held disqualified to sit
as judges, in view of Const. art. 5, § 11,
whether the ordinance was submitted to the
electors undcr the Initiative and referen-
dum provisions of the charter (article §) or
not. Under Const, art. 5, § 11, taxpayers of
the city of Dallas held disqualified to sit in
the Court of Civil Appeals In rcview of a
Judgment holding that an ordinance for the
issuance of bonds submitted to the electors
under Dallas Charter, art. 8, had not been

GENERAL PROVISIONS
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adorted. Holiand v. Cranfill (Civ.App.1214)
167 S.\wW. 3os.

In taxpayers’ suit to enjoin county offi-
cials from making cortract with pavirg
company, trial judge hcld not disqualified
for interest as taxpayer. Orndor{f v, dc-
Kee (Civ.App.1016) 183 S.W". 422,

A judge is not disqualified. because 2 cit-
izen and taxpayer, to sit in a suit 1o erjcin
the city fromn expending money to consiruc:
a Jighting plant. Wiliiamson v. Cava (C.v.
Arp.1313) 211 SAV. 755,

Judges, who are taxpavers of a city, al-
though interested in a suit bro:
half of the taxpayers of such cit:

public funds ard donation of largd
not so immediate!y and directiv
ed”’ as to be disqualified to try and hear e
suit, under Const. are. 5, § 11, and this aru-
cle. A judge. who is a resident ¢f a cityv
and a taxpaver, althouch interested = a
suit trought by certain persons in behaif of
the taxpayers of the city as a class. is not a
“*party,” to the suit. so as to be dizguaiiiled
to hear it. City of Dallas v. Armour & Co.
(Civ.App.1920) 216 S.W. 222,

In taxpayers’ suit attacking 3 courn:y
road construction contract, heid that the
judge trying the case, a property taxpaver
of the contracting county, was not disjudii-
fied, the validity of the bonds for the road
construction and of the tax levies made 1>
secure their payment not being involveld.
Owen v. Fleming-Stitzer Road Duilding Co.
(Civ.App.1923) 250 S.1WV. 1038,

District judge was not disqualified to try
an action against a city for persanal inju-
ries and render judgment for the plaintif{l
merely because he was 2 taxpayer on prop-
erty within the city. City of Henderson v.
Fields (Civ.App.1324) 238 8.V, 523,

In a county’s action to establish funds de-
posited in a bank, closcd for liquidation by
the banking commissioner, as a general de-
posit payable from the depositors’ guaranty
fund, the trial judge was not disqualified
because he resided and paid taxes in such
county. Chapman v, FRastlard County
(Civ.App.1924) 260 S.\W, $§S9, reversed on
other grounds 276 S.\W. 634,

Justices of Court of Civil Appeals at San
Antonio held not disqualified under Const.
art. 5. § 11, and this arucle, on grourid of
personal interest as taxpayers in suci city,
from rendering decision in bond election
contest. Garess v, Tobin (Civ..App.1221) 261
S.\WV. 420.

Members of Court of Clvil Appeals at San
Antonio held not disqualified, by interest as
taxpayers in that city, to sit in bond elec-
tion contest, which does not involve vahidity
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of tonds issued or tax levied to pay them.
WWer.dover v, Tobin (Civ.App.1921) 261 S.\V,
434,

A judge's interest as taxpayer disqualifies
him 0 sit in taxpayer's suit, though the
suit is rominally for plaintiff's interest and
not far all similarly situated. Judge own-
ing property in city held disqualified to sit
in taxpayer's action to deciare null and void
attempted tax levy. Jarsh v. Ferguson
(Civ..ipp.1924) 202 5.4V, S035.

Ir:erest of judges of Court of Civil Ap-
peals zs waxpavers of city, in suit by tax-
payer attacking validity of-bond issues for
city nprovements, heid not to disqualify
thern. Dramlett v. City of Dallas (Civ.
App.2TC3) 11 S.W.24 200,

Th~t tudge owned taxable property in
esunty Cid not disqualify him to try suit to
cance! contract whereby county hired rela-
tar o prepare data on delinquent taxes for
0 cent. of taxes collected. Elliott v.
Scciz €1220) 119 T. 94, 25 S.WW.2d 130,

IWLese judge’'s pecuniary interests are not
uffected, a judge is rot, by reason
£ a taxpayer, disqualified from sit-
a case although he may have a
incidental, remote, contingent or
possibie pecuniary interest in the subject
master of the suit. Wagner v. State (Civ.
ApPr.2o39) 217 S.W.od 403, ref. n. r. e.

IWhere quo twarranto proceedings were
broug:: to question the validity of forma-
tion ¢f junior college district and trial judge
owned property within purported bounda-
ries of district which would be subject to
tax in event district was heid to be valid,
trial judge had no direct personal interest
in quo warranto proceedings which would
disquaiify him. Id. .

8. -—— Policyholder, interest 23

A judge holding a policy in a mutual life
instrance company held disqualified to pre-
side at the trial of an action to recoveron a
policy of insurance issued by that company.
New York Life Ins. Co. v. Sldes (1307) 46
C.A. 216, 101 S.3V. 1163,

A judge holding a Lenefit certificate in a
mutual benefit society held disqualified to
preside in an action against the society.
Sovereign Camp, Woodmen of the World, v.
Hale (1909) 56 C.A. 447, 120 S.\WV. 532,

Judge held not shown disqualified to try
action on life policy because holding policy
in the company, it not being shown pay-
ment of policy sued on would have any di-
rect effect on any fund in which he might
participate. Kansas City Life Ins, Co. v.
Jinkens (Civ.App.1918) 202 8.\W, 772,

In insurance company’s suit on premium
note assigned to it by another insurance

1

Note 9
company, Chief Justice of Court of Civil
Appeal, holder of policies in the assignor
company, and whose son-in-law, was {t3
vice-president and acting manager, and had
discussed the transaction in his presence,
was disqualified to sit in the case. Califor-
nia State Life Ins. Co. v. Kring (Civ.ADD.
1913) 208 S.W., 372

9, — Pecuniary interest of Judge

A sale of land confirmed by the judge
who purchased it is void. Frieburg v. Isbell
(Civ.App.1894) 25 S.TW. 988, citing Temple-
ton v. Giddings (1890) 12 S.W. §51: Burks
v. Bennett (1584) 62 T. 273,

A judge who with others had signed a
subscription contract for the payment of
money on certain conditions, the subscrib-
ers being severally bound, is competent to
try a suit against another subscriber on the
same instrument, Dicks v. Austin College
(1551) 1 App.C.C. § 106S.

A Jjudge who holds an approved claim
against an estate is disqualified from any
action thercin. His orders affecting the
administration of the estate are ceram non
judice and void. Durks v. Bennett (1854) 62

Py
.« mbie

A judge in possession of the land in con-
troversy cannot try a case between other
parties claiming title thereto. Casey v.
Kinsey (1893) 5 C.A. 2, 23 5.7 §18.

Under Act Dec. 22, 1849 (Hart Dig. art
236), where the chief justice of the county
court was a creditor of the estate, he was
disqualified to act in a proceeding to sell
land thereof. Moody v. Looscan (Civ.App.
1598) 44 S.3W, 621,

Special judge presiding over administra-
tion of decedent’'s estate held disqualified
by reason of claim against the estate, so as
to avoid a sale of reaity. City of El Paso v.
Ft. Dearborn Nat. Bank (Civ.App.1903) 71
S.\W. 799,

Pecuniary interest of judge's father-in-
law in proceeding to have person adjudged
of unsound mind, because father-in-law
was named as executor of such person’s
wiil, held too contingent and uncertain to
disqualify the judge. Wolnitzek v. Lewlis
(Civ.App.1916) 183 S.\W, §19.

Executfon purchaser of land subscquently
sold under prior deed of trust, who thereaf-
ter was elected district judge, held not dis-
qualified {n an action involving such land.
Lee v. DBritish & American Mortgage Co.
(Civ.App.1318) 200 S.\WV, 430.

In action by a county against the suretles
of a bank to recover on bonds given by the
bank as a depository of county funds, the
fact that the trial judge owned land situat-

[y Lal
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ed within two miles of a proposed hightway,
to the construction of which the commis-
sioner's court appropriated whatever sum
belonging to the county should be re-
covered, did not disqualify him. Dlakeney
v. Johnson County (Civ.App.1923) 253 S.\WV.
297

Trial judge pecuniarily interested s dis-
qualified, however smalil his interest may
be. Marsh v. Ferguson (Civ.App.1224) 262
SV, 805,

Fact that trial judge is creditor of party
to suit does not disqualify him. unless he
has direct interest in cause of action or
subject-matter. Dial v. Martin (Civ.App.
1921) 37 S.W.2d 1G6, reversed on other
grounds 57 S.W.2d 75, §) A.L.R. 371,

10. Relatibnship—ln generail

The judge’'s relationship to the garnishee
dors not disqualify him in the main action.
Patterson v. Seeton (1838) 19 C.A. 430, 47
S.\W. 732,

IWhen the great-grandfather is the com-
mon ancestor of the county judge and of a
party to a suit being tried before him, the
former is disqualified to try the case siace
the common law mecthod of commputing de-
grees of relationship is the rule in Texas.
Baker v. McRimmon (Civ.App.1523) 48 SV,

T2

That county Jjudge's grandfather and
plaintiff’s grandmother were Lrother and
sister shows that the judge and plaintiif
were related by consanguinity within the
third degree, disqualifying the former to try
the case. Carnes v. Riley (Civ.App.1I12)
145 S.W. 292,

Persons unnamed f{n a suit by plaintif’s
suing for themselves and in behalf of others
interested, are not '‘parties’” within Const.
art. 3. § 11, disqualifying judge related to
parties. International & G. N. Ry. Co. v.
Anderson County (Civ.App.1913) 174 S.\W,
303.

TWhere a district judge is related within
the third degrce to parties to a suit for an
fnjunction and receiver, he is thereby dis-
qualified from hearing the injunction suit.
IWoodward v. Smith (Civ.\pp.1923) 233 S.
W 847

In a quo warranto procceding under art.
5977, to remove a sheriff for misconduct,
private relators have no private intercst in
the proceedinr, and are not partics to the
cause, so that their reclationship to the
judge would disqualify him, especially
where, upon objecction, the plcadings are
amended so as to eliminate parties related
to the judge, and costs were paid up to that
date. Recves v. Siate (Civ.ipp.luli 238
S.3W, o7,
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Title 1

The trial judge erroneous!v overruled
suggestion of disqualification vy reason of
relationship to chairman of board of trus-
tees within the prohibited degrae specified.
Campbell v. Moore (Civ.app.1:227 12 §.W.2a
§06.

A judze was not disqualified to try suit
for recovery of interests irn oil and gas
leasehold estates because his son was asso-
ciated with one of delendants in businecs
ventures 1ot involving such leaschoids,
where son was not interested in leasehoils
and verdict would nst affect kis interes:s.
thouglh judgment agzainst such defendant
would result detrimentally to such ven-
tures. Norris v. Cox (Civ.App.1929) 121 S,
w.2d 1028,

The rule disqualifying a judse from siz-
ting in trial of case because o relationship
to one of the parties, prevents a :udge from
deciding an) question arfectinT a person re-
lated to him within prohibited degree di-
rectly interested in subiect matter and re-
suit of suit, regardiess of anpearance cr
nonappearance of the person's name in the
record. Fry v. Tucker (1947) 148 T. 1S, 202
S.W.2qa 218,

TWhere appeal fromr prebate court order
refusing to set aside arpointinent of admin-
istrator de bonis non, certisrari o set aside
such order and appeal from order appeint-
ing temporary adwministrator were tried to-
gether, disqualification of 1rial judge to
hear the apreal and certiorari direcied at
order refusing to set asmide appeintment of
administrator de bonis non by relatiornship
to a party thereto aiso disqualified judge to
try appeal from the order appointing tem-
porary administrator. Id.

Fact that judge is re!ated to s>me un-
ncmed or inchoate party to c¢lass suit who
may be affected by judgment s insufficient
to disqualify judze from hearing case. Hi-
dalgo County Water Contro! and Imp. Dist,
No. 1 v. Doysen (Civ.App.1202) 334 S.W.
420, crror refused.

Judge was not disqualificd from appoint-
ing attorney for water contro! and improve-
ment district In pending class suit, on
ground that his relatives within third de-
gree were parties to stch suit, where such
relatives were not named as parties and
merely owned property within bhaundarics of
and used water furnished by District. Il

An attorney emploved to handle work-
men’s compensiation cluiniant’'s case by at-
torney retained by claimiant was a ‘‘party’’
to the suit within Const. art. 3. § 11 provid-
ing that no judge shall sit in any case
wlhiere cither of the partics may be connect-
ed with him by eonsanzuinity within third
degree, and therefore juudge who was a first
cousmn of 2ttorney lured Ly atiorney re-
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Title 1 MISCELLANEOUS Art. 15

* tained by client was disqualified to hear the

cause. Indemnity Ins. Co. of North Ameri-
ca v. McGee (1962) 163 T. 412, 336 S.\W.2d
GGo.

Attorney appointed to represent defend-
ants cited by publication in action in tres-
pass to try title was not a *‘party’ and fix-
ing of attorney’'s fee by judge who was at-
torney's father did not render judgment
void. Niles v. Dean (Civ.App.19€3) 363 S.
w.ad 2.

Attorrey is not a ‘‘party’’ to suit so as to
disqualify judge who is related to him. even
though such attorney is to receive contin-
sent fee based on amount of recovery. Id.

11, — Corporate officer or stockholder,
relationship to
.\ judge is not disqualified because he is
related to the president of and stockholder
in a company which is a party to the suit.
Wise County Coal Co. v. Carter Eros. (1587)
S App.C.C. § IG5,

A judze who is the brother-in-law of a
steckhelder and president of a corporation
is not disqualified to try an action to which
such corporation is a party. Lewis v, Hills-
Loro Poller-)Mill Co. (Civ.App.1§92) 23 S. W,
ls.

.Appointment of 2 receiver for corporation
Ly a judge related to some of the stockhold-
ers who were not parties, held valid. IEx
parte Tinsley (1897) 27 Cr.R. Ji7, 40 S.W.
S06. 66 Am.St.Nep. §18.

Judge who was son-in-law of certificate
holder in association, whose name did not
appear in pleadings. held disqualified from
sitting in suit to enjoin shareholders’ meet-
ing. Stephcnson v. Kirkham (Civ.App.1927)
207 8.3V, 263,

Judge rclated as brother-in-law to certifi-
cate members of marketing association not
party to suit against association held not
disquzlified from trying suit. Texas Farm
Dureau Cotton Ass'n v. Williams (1928) 117
T. 218, 300 S.\V. 44,

Judgment and appointment of receiver for
Joint-stock association, in which judge’s fa-
ther-in-law owned shares, were provperly
set aside. Grubstake Inv. Ass'n v. Kirk-
ham (Civ.App.1928) 10 S.\W.2d 1§14

12, ——— Surety, relationship to

A surety on a claimant’s bond is such a
party to the suit for the trial of the right of
property that his relationship to the judge
will disqualify him from trying the suit.
Hodde v. Susan (15883) 58 T. IS0,

/

A\ judge who presided at trial of cause,
who was related within third degree to a
surety on appellant’s bond, should have ex-

Note 13
cused himself as disqualified, and declined
to make any order in case. First XNat.
Bank v. Herrell (Civ.App.id7) 120 S.W.,
797,

A surety on an appeal bond is a *‘party””
to an action, but in an action for damages
for wrorngful sequestration, judgment in
original proceeding will not be held void on
ground of disqualfication of county judge
because of relationship with surety on ap-
peal bond. Fred Mercer Dry Goods Co. v.
Fikes (Civ.App.1213) I11 SV, §20.

43. «—=— Attorney on contirgent fee, reia-
tionship to

An attorney, having a contingent fee, is
not a party to the suit whose reiationship
disqualifies ti:e judge. Winston v, Master-
son (1S24) 87 T. 200, 27 S.\W, 7¢S.

A Jjudgment rendered by a state judge
does not deprive tiie defeated party of his
property without due process of law, in vio-
lation of fourteenth amendiment to the fed-
eral constitution, merely Lecause the judge
was the father-in-law ol the attorney of the
successful party, who was entitled to re-
ceive a part of the judgment for his fees.
Missouri, IX. & T. Ry. Co. of Texas v. Mit-
cham (1309) 57 C..A. 134, 121 8.4V, §TL.

Trial judge, who was brother to plain-
tiff's counsel in suit on insurance policy,
held not disqualified Ly reason of such rela-
tionship. Jlissouri State Life Ins, Co. v.
Rhyne (Civ.App.1923) 276 S.W, 757, reversed
on other grounds in par:t and offirmed in

part, 291 S.W. S43.

An attorney who is to receive a contin-
gent fee based on amount of recovery is not
so directly interested in subject matter of
litigation as to make him a *'party’ thereto
within meaning of this article, Postal Mut.
Indemnity Co. v. Ellis (1343) 110 T. 330, 169
S.\w.2d 4s2.

WWhere plaintiff and his attorney invoked
jurisdiction of court for decision on amount
of fee to be paid by plaintiff to cttorney in
compensation case, judicial determination
of amount of such fee was required and at-
torncey was a ‘‘party’’ to litization within
meaning of this article, and deccision of
judge who was father of attorney was void,
Id.

An attorney with contirgent fee contract
{s not so directly initerested in subject mat-
ter of lawsuit as to make him a ‘‘party’”
within meaning of this article disqualifyng
a judge who is related to a party in case
tried Lefore him, cxcept where judge must
approve the attorney's fee. Dow Chemicai
Co. v. Denton (1262) 163 I 437, 357 S.W.22
563.
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14. —— Marriage, relationship through

A judge who is cousin to the wife of &
party to suit is disqualified. Collateral con-
sanguinity is the relation subsisting among
persons who descend from the same com-
mon ancestor, but not from each other,
Lineal consanguinity is that relationship
which exists among persons where one is
descended from the other. In computing
the dexree of lineal consanguinity existing
between two persors, every generation in
the direct course of relationship between
the two parties makes a degree. Thus,
brothers are related in the first degree.
“The mode of computing degrees of collater-
al consanguinity is to begin with the com-
mon arcestor and reckon downsvards, and
the degree the two persons, or the more re-
mote c{ them, is distant from the ancestor,
is the degrce of kindred between them.
Thus. an uncle arnd nephew are related in
the second degree. First cousins are relat-
ed by affinity in the second degree. T. T.
R. I, Co. v. Overton (1875) 1 App.C.C. §

“an
Yo,

In a suit against the husband of a sister
to the wife of a district judre, if the de-
fendant represents a right claimed by him-
self and wife in community, and if the
judsment to be rendered against the hus-
band would affect the community estate of
himse!f and wife even to the extent of
costs. then the wife must be considered,
within the meaning of article 5, section 11,
of the Constitution, a party to the suit, and
the district judge is disqualified from trying
the cause. Schultze v. McLeary (1889) 73
T. 22, 11 S.7W. 924,

The wife of a person Injured held a party
to the suit, within the statute disqualifying
a judge because of relationship to either of
the parties within the third degree. Where
the great-grandmother of plaintiff’'s wife,
who was interested in an action and of the
Judge who tried the same were the same
person the judge was disqualified by rela-
tionship within the third degree. Gulf, C.
& S. F. Ry. Co. v. Looney (1906) 42 C.A.
234, 95 S.W, 691,

A judze who Is the father-in-law of a
daughter of an intestate {s disqualified
from: hearing an action by the wvidow suing
jn her capacity as survivor and representa-
tive of the comimunity estate on A note exe-
cuted to the intestate in his lifetime, under
Const. art. 5, § 11, prohibiting a judge from
sitting in any case where either of the par-
ties may be connected with him by affinity
or consanguinity, etc., though the daughter
is not named as a party. Duncan v. Herder
(1909) 57 C.A. 542, 122 S.\W. 904,

A district judge who was a sccond cousin

~of plantif’s wife was disqualified to try

the case, so that orders made therein were

coram non judice. Ex parte West (1311} ¢2
Cr.R. 485, 122 5.7V, 320,

A judge is related to his wife's first cous-
in by affinity, aithough not to the husband
of such cousin, and, where a judgment
against the husband would adversely affect
the community interest of his wife's cousin,
he is disqualified. Seabrook v. First Nat.
Bank of Port Lavaca (Civ.App.1315) 171 S.
w240

Judge held not disqualified because pro-
ceeding was instigated by his father-in-
law, unless the father-in-law had a direst
pecuniary interest in the result of the trial.
Wolnitzek v. Lewis (Civ.App.1916) 152 S.\WV.
819.

The county court judge whose daughter
was the wife of a litigant’s son was not re-
lated by “affinity’* to the litigant to dis-
qualify him from s:itting in the cause. Wil-
llams v. Foster (Civ.App.1321) 223 8.7, 120,

Judge held disqualified from acling in
any litigation involving his brothers-in-iaw.
Milan v. Wi...ams (1330) 113 T. 60, 24 S.3\V.
24 321,

Proof that contestant’s wife twas a sister
of the wife of an uncie of trial judge's wife
did not establish that trial judge was relat-
ed by “‘affinity’’ to contestant, so as to dis-
qualify trial judge from sitting in election
contest. Harwell v, Morris (Civ.App.i1240)
143 S.3v.2d §09.

Yhere county Jjudge, before whom pro-
ceeding was had to show that one previous-
ly declared to be of unsound mind, had re-
covered his sanity, was the husband of the
aunt of the wife of the one previously ad-
Judged insane, the.county judge was related
to the one previously adjudged insane
*within third degree by affinity’* under th:s
article and Vernon's Ann.C.C.P. art. J0.02,
and hence his judgment showing recovery
of sanity was void. Irons v, State (1741)
142 Cr.R, 227, 152 8.W".24d 339.

Trial judge was disqualified by relation-
ship from disposing of proceeding to which
husband of his wife's first cousin was a
party, on pround that any order taxinz
costs against cousin's husband would af-
fect community rights of cousin, and nci-
ther fact that trial judge at time he tried
case, did not know that he was disqualified,
nor fact that possibility of collecting costs
taxed against such cousin's husband and
his wife was doubtful, would abrogate the
rule. Fry v. ‘Tucker (1947) 146 T. 18, 202 S.
w.2d 218.

Where claimant jn workmen's compensa-
tion case was represcnted by law firm a
partner of which had relationship to the
trial judge by fact that such judge was a
first cousin to the wife of said partner,
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Title 1 MISCELLANEOUS

compensation judgment awarding attor-
neys’' fee was null and void. Texas Emp.
Irs. Ass’n v, Scroggins (Civ.App.1959) $2
S.1WwW.2a 606.

That judge presiding over case brought
by Texas ‘Water Commission to determine
rights of thousands of landowners to use
waters of Rio Grande. became as result of
marriage, related by affinity in second de-
gree to two otwners of land lying in water
districts named as parties in suit did not
disqualify Jjudge, and disqualification of
Judge would not follow if it were later de~
termined that persons to whom he became
related and others similarly situated were
necessary parties to suit. Hidalgo and
Cameron Ccunties Water Control and Im-
provement Dist, No. 9 v, Starley (1964) 273
S.1.24d 731

That brother of mother of woman married
by judge presiding in case brought by Tex-
as Water Commuission to determine rights
of thousands of landowners to use water of
Rio Grande was named as party in his ca-
pacity as director of water district involved

did not disqualify judge, under circum-
stances. Id.

15. Acting as counsel

That the presiding judge has herectofore
as counse!, given an opinion in regard to
the validity of the title to the land In con-
troversy is not a ground of disqualification.
H. & T. Central Ry. Co. v. Ryan (1878) 44
T. 426; Lee v. Heuman (1893) 10 C.A. 666,
22 S.1W. 93. Nor is it a ground of disqualifi-
cation that he has acted as an attorney for
a part owner of the land in litigation, but
who was not interested In the pending suit.
Glasscock v. Hughes (1881) 55 T. 461, But
if he has at any time been consulted by and
given advice to one of the litigants as to
the matters in dispute, although without
fee, he is disqualified. Slaven v. Wheeler
(1882) §8 T. 23; Newcome v. Light (1882) 58
T. 141, 44 Am.Rep. 604.

A judge is not disqualified by reason of
his name having been inadvertently signed
to a pleading. Railway Co. v. Mackney
(1892) 83 T. 410, 18 S.W. 949.

A county judge is not disqualified to try a
suit to rescind a sale induced by false rep-
rescntations because he is the attorney for
a party prosecuting a suit in the district
court to recover goods soid to the same
buyer on the ground that he had made false
statements as to his financial condition,
Mceyers v. Bloon (1599) 20 C..A. 534, 50 S.W.

217,

A county judge who prepared a motion
for new trial in behalf of a sheriff in an ac-
tlon against him In Jjustice court, was
thereby disqualificd to try the case on ap-

Art. 15

Note 15
peal to county court, even though he knew
nothing about the facts and did not consid-
er himself the sherif{’s attorney. Gaines v.
Hindman (Civ.App.1202) 74 S.1WV. 532,

TIWhen county judge is attorney for a par-
ty in the district court he cannot take his
client’s affidavit to his inability to give se-
curity for costs in lieu of writ of error
bond. Kalklosh v. Bunting (1905) 40 C.A.
233, §8 S.W. 380,

Justice of the supreme court he'd rot dis-
qualified to sit in certain case by reason of
having been counsel in a certain previous
case. City of Austin v. Cahill (1205) 93 T.
172, 83 S.W, 552.

The acting county attorney of a county is
not disqualified from acting as special
judge in the trial of a case, pursuant to an
appointment by the governor. McCamman:
v. Webb (Civ.App.1912) 147 S. W, €32,

Judge held not disqualified to appoint a
receiver of a railroad company because at
some time prior thereto he had been con-
sulted by persons who had subscribed mon-
ey to aid In {ts construction. concerning
their Hability on their subscriptions. Dutts
v. Davis (Civ.App.1912) 147 S.TWW, 741,

Under Const. art. 5. § 11, and this article.
that a trial judge has been of counsel be-
tween the parties in a different case does
not disqualify him. Stockweil v. Glaspey
(Civ.App.1913) 100 S. W, 1151.

If a Judge has been of counsel in case in
behalf of one party he {s disqualified to try
case, and his order dismissing it was void.
Kruergel v, Williams (Civ.App.1017) 191 8.
W. 683.

District judge held rnot disqualified le-
cause he was emploved while an attorney
by counsel for plaintiff, where he was not a
member of firm and had no interest in the
case, Merchants’ Nat. Bank of Erownsville
v. Cross (Civ.App.1926) 253 S.W., 533.

Judge, even if of counsel in case concern-
ing disputed boundary, was not thereby
disqualified {n subsequent case i{nvolving
different parties and diffcront land. Ruth
v. Carter-Kelly Lumber Co. (Civ..\pp-1220)
286 S.1V. 905,

Judge was not disqualificd, as to former
client, where alleged misrepresentations of
third party in rcspect of land were not dis-
covered untit after close of transaction han-
dled by judge. King v. Sicber (Civ..\pp.
1932) S0 S.W.24 473.

Trial judge, who had been law partner of
attorney for litigant, held not disqualified,
80 as to warrant setting aside judgment.
where evidence showed partnership had
been dissolved as to new business before
Itigation In question was intrusted to coun-
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Art. 15 GENERAL PROVISIONS Title 1

Note 15

sel. Walker County Lumber Co. v. Sweet
(Civ.App.1923) €3 S.1Wv.2¢ 1061,

In order for a trial judge to come within
inhibitions against sitting as judge in a
case in wiich he had Leen counsel, it is
necessary that judge had acted as ccunsel
for some of parties in suit before him in
some proceading in which issues were same
as in caze before him. Matlock v. Sanders
(Civ.App.1035) 273 S.3V.2d 956,

Fact that trial judge had been counsel for
certain persons in a voluntary partition of
lands. a portion of which were involved in a
suit between different parties in form of
trespass to try title, did not disqualify the
Judge {rom trying the case to try title, Ig.

It is not necessary tha: the formal rein-
tion of attorney and client exist in order for
a judge to become disqualified; one who
performs acts apprepriate to counse! may
become disqualified. Pinchback v. Pinch-
back (Civ.App.1061) 241 S.W.2d 519, ref. n.
r. e

Judge., who, prior to appointment to
bench, signed and filed pleadings on behaif
of parties to suit, was attorney in case
prior to his becoming judge and was dis-
qualified from appointing attorney for one
party in such surt. Hidaigo County Water
Control and Imp. Dist. No. 1 v. Doysen
(Civ.App.1062) 334 s.W.2 420, errdr
Tefused.

16. Acts of disqualified judge

The acts of judzes subject to any consti-
tutional disnualification are void. Cham-
bers v. Hodges (1839) 23 T. 104; Newcome
~+. Light (1582) 58S T. 141, 44 Am.Ilcep. G04;
Templeton v, Giddings (1890) 12 S.3V, 8§531;
Andrews v. Deck (1539) 23 T. 455; Durks v.
Bennett (1884) €2 T. 277; Gains v. Earr
(1884) €0 T. 676: Jouett v. Gunn (1596) 13
€C.A. 81 35 SAV. 194; Nona Mills Co. v.
Wingate (1303) §1 C.A. 607, 113 S.W, 182;
Lee v, Dritish-American Mortgage Co.
(1209) 51 C.AA. 272, 113 S.W, 220

That the regular district judge appeared
to some extent as one of the counse! for the
successful party heid no ground for the re-
versal of n correct judgment. Mcallen v.
Raphael (Civ.App.1306) 96 S.1V. 760.

Though the judge who granted the order
for {ssuance of a writ of certiorari and ap-
proved the bond was disqualificd by inter-
est, and therefore the order and bond were
void, yet another and qualified judge hav-
ing presided when niotion to dismiss the
proceeding was made, and he having made
an order allowing the filing of a new bond,
which he approved, and made an order
adopting and continuing in force the writ
theretofore issued, this was in ¢ffect an ap-
droval of the application for the writ and

an authorization of the writ. and relieved
the procceding of objection on account of
the disqualification of the first judge.
Comstocik v. Lomax (Civ.App.1911) 135 S.AV.
183,

A disquali.’iéd judge cannot enter a Cecrea
or order agrecd to by the paruwcs, and any
judgment rerdered by him must be re-
versed. Seabrook v. First Nat. Bank of
Port Lavaca (Civ.App.1913) 171 S.W. 247

An order extending the time for filing the
statement of facts and bills of exception,
made by a judge who 1s disqualified to sit
cn account of having represented one of the
parties in the action, 1s void. Dolsons v.
Sheridan Stove Mfg. Co. (Civ.App.1013) 158
S\, €52,

That judge in garnishment proceedings is
re.ated to garnishee, or is in some way con-
rected with, or intecrested in., subicct-macz-
ter of proceedings. does not render void
judgment in orig:nal suit agairnst defendant.
Gerlach Jercantile Co. v. Hughes-Doz-
arth-Anderson Co. (Civ.App.1916) 153 5.W.
784,

Where ‘udge who dismissed cause w2
disqualified by having acted as counsel.
niotion filed at subsequent term to set aside
judgment should have been granted. Krue-
gel v. Willlams (Civ..\pp.1217) 194 S.TW. 683,

Where a county judse of the county
where appellant resides is disqualified to
try the case lLecause of some of the condi-
tions specified in Constitution and this aru-
cle, he {s for the same reason prohibited
from performing any judicial dct which a
trial judge or court must perform before ju-
risdiciion of the appellate court attaches,
and an affidavit of inability to give appeal
bond, pursuant to art. 22¢6 (See, now, Ver-
non’'s Ann.Rules Civ.Proc., rule 3533). made
before hini, is of no more value than if
made before a notary rublic or clerk of a
court. The determination of the sufficiency
of the strict proof of inability to give secu-
rity for appeal costs, is a judicial act which
a disqualified county judsge cannot perform.
1Wells v. Arledge (Civ..App.1921) 232 S.AW.
291,

Entry of judgment Ly special judge legal-
ly disqualitied to sit in case held voul, .\l-
sup v. Hawkeye Securities Fire Ins. Co.
(Civ.App.1226) 283 S.W., 613,

Judgment rendered by Jjudge related to
defendant was void and Ioft ease remaining
undisposed of. Weil v, Lewis (Civ.\pp.
1928) 2 S.W.2d 566,

Regular judge disqualificd in another cnse
held authorized to try case at same time
that special judge was trying other case.
Dodrill v, Jenkins (Civ.aApp.1231) 40 5.W. 24
J81.

128

006900039




' Title 1
¢ writ, and reiieved
‘tion on account of
'fRhe first judge.
; p.1311) 133 S.\V.

znnot enter a decree

Le partics. and any

m must be re-

t Nat. Bank of
W) 171 STV, 4.
e time for filing the
\g!ls of exception,
isquzlified to sit
ented one of the
roid. Dolsons v.
) (Civ.App.12135) 138

nt proceedings is
n some vay cone
ted in, subject-mat-
es not rencer void

i airst defendant.
v. Hughes-Boz-
: .1916) 153 S.W,

ismissed cause was
as counsel,
to set aside
ted. Krue-
i9.1017) 124 S.\W. G83.

i of the county
*3ls disqualified to
{@me of the condi-
itution and this arti-
1e reason prohibited
jgiecial act which a
siillerform before ju-
1 court attaches,
\bMity to give appeal
2266 (See, now, Ver-
rog, rule 353), made

e value than {f

lic or clerk of a
i of the sufficiency
nability to give secu-

3 a_judicial act which
ui cannot perform.
v

p.1924) 239 S.W.

v special judge legal-

1gase held void, Al-
1flkes Fire Ins, Co.
"3

by judge related to
4 left case remaining
chwh (Civ.ApD.
:.ited in another case
¥ case at same tune

1s_trying other case.
<R D.1221) 40 S5.W.2a

°
|

Title 1 MISCELLANEOUS Art. 15

A judicial act of discretion exercised by a
judge disqualified under this article and
Const. art. 5, § 11, prohibiting him from sit-
ting in a case wherein he is related
to either party is void. Postal dut. Indem-
nity Co. v. Ellis (1942) 140 T. 5370, 162 S.WW.
2d 482,

Any order or judgment entered by a trial
judge in any case in which he is disquali-
fied is void. Fry v. Tucker (1947) 146 T. 18,
202 S.W.24 218.

YWhere, even thoush original order ap-
pointing attorney to represent party in
pending class suit was void as being en-
tered by disqualified judge. subsequently
assigned qualified judge entered order con-
firming original appointment and re-ap-
pointing such atiorney, attorrney was valid-
17 appointed as of date of such subsequent
order. Hidalgo County Water Control and
Imp. Dist. No. 1 v. Eoysen (Civ.App.1262)
254 S.1v.24 420, error refused.

TWhether Justice of Court of Civil Appeals
sitting in case involving insolvent insurer
should have recused himself because of his
background of service with the attorney
general during days of insurance company
failures was matter solely for his determi-
nation. Langdeau v. Dick (Civ.App.1962)
256 S.\W.2d 945, ref. n. r. e.

17. Justices of the peace
See Notes of Decisions under art. 2278,

18. Objections and waiver

The incompetency of the judge cannot be
waived by consent of parties. Chambers v.
Hodges (1839) 23 T. 104.

An objection to the district judge because
disqualified to try the case, made for the
first time in the supreme court and sought
to be supported by affidavit wiil not be sus-
tained. the record showing no ob,ection, or
disqualification of the trial judge. Austin
v. Nalte (1893) 83 T. 522, 22 S.\V. 608, 960.

TWhere 2 judge was absolutely disqualified
by relationship, it was immaterial that de-
fendant did not raise thc objection until its
motion for a new trial. Gulf, C. & S. F.
Ry. Co. v. Looney (1906) 42 C.A. 221, 95 S.
AW, 601

The disqualification of a judge {s a mat-
ter affecting the junisdiction and power of
the court to act, and. cannot be waived.
l.ee v. Dritish-Amecrican Mortgage Co.
(1902) 51 C.A, 272, 113 S.3W, 320.

The question of the disqualification of the
trial judze may be raised by a motion for
row trial. Scabrook v, First Nat. Bank of
Port Lavaca (Civ.App.1913) 171 SV, 217

Where no issue was raised during the
trial as to the presiding judge’s liability, a

Note 20
mere possibility of liability, which must be
established in another suit. does not dis-
qualify him. Davis v. Wylie & Jackson
(Civ.ApDp.1922) 241 S.3V. 1114,

Failure to raise in trial court issue of
trial judge's disqualification heid to pre-
clude raising ¢f that issue in Court of Civil
Appeals. Kaufman County v. Gaston (Civ.
App.1923) 273 S.W, I7C.

Disqualification of judge affects jurisdle-
tion and cannot be waived. King v. Wise
(Civ.App.1928) 1 S.W.2d 732,

Trial judge held not disqualif/ied. where
only record evidence of disqualification be-
cause he vras director in insolvent bank was
its unverified assertion in motion for new
trial filed by plaintiff who dismissed as to
defendant banking commissiorer, Brenan
v. Eubank (Civ.App.1933) 56 S.W.2d 512,

Disqualification of judge under this arti-
cle and Const. art. 5, § 11, prohibiting him
from sitting in any case wherein he may be
fnterested or where either of parties may
be related to him, affects judge's jurisdic-
tion and power to act and cannot be
waived. Postal Mut. Indemrity Co. v. Ellis
(1943) 140 T. 570, 169 S.3W.24d 482,

The question of disqualificztion of a
judge by reason of his interest in case or by
reason of relationship to one of the parties
may be raised subsenquent to his actions in
the case. Fry v. Tucker (1247) 146 T. 1S,
202 S.\W.2ad I18.

The disqualification of a judge by reason
of his interest in the case or by reason of
relationship to onc of the parties cannot bte
walved in order to give vaiidity to hls ac-
tions. Id.

19. Presumgtizns and turden of proof

The disqualification, if contested. must be
shown by testumony upon a proper issue
arising on the suggestion. Slaven v.
YWheeler (1§52) 58 T. 26; Henderson v,
Lindley (18§9) 73 T. 188, 12 s3IV, 971
Wright v. Sherwood (Civ.App.1§96) 37 S.W.,
468.

A Judge is prasumed to be qualified until
the contrary is shown. Pinchback v.
Pinchback (Civ.App.1961) 311 S.W.2d 549,
ref.n. r. e.

Judge is presumed to Le qualified until
contrary is shown. Quarles v. Smith (Civ,
App.1961) 37 S.W.2d 9, relo . 1o

20. Evidence and determination of qualifi.
cation

The judge cannot make an ender dismiss-
{ng the suit as to a party whosc relation-
ship disquatifies him, and then adjudicate
upon the rights of the remaining parties.

1 Pt Tex Civ St.—9 129
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Art. 15 GENERAL PROVISIONS Title 1 18
Note 20, 4 .
Gains v. Barr (1884) 60 T. 676: Garrett v. 21, Review ) :
Gaines (1851) 6 T. 435. The allegations of facts. which were duly $

- controverted. in a motion alleging disquali-
An issue as to the disqualification of a  fjcation of district judse to sit in a case,
Judge to sit as such ir a clause pending in  were not alone sufficient to establish dis-
his court should be tried and determined by quj|ification, and in absence of statement
him, and the facts in evidence on the {Ssue  of facts on appeal it was presumed such -
shou!d be incorporated in the record on ap- facts were found asainst the movants.
peal. The statement of the judge should be  wqaviar v. Batte (Civ.App.1911) 145 S.W.24
under oath. His statement appended to a-

" ¥} o 5 AR

1116.

bill of exceptions will not be regarded. X . . ¥
Slaven v. Wheeler (1557) 58 T. 23. The existence of a judge's disqualification w i
may be urged at any time by any party, or g %

Where a motion alleging the disqualifica- PY the judge himself. and therefore fact b3
tion ¢f a district judge to sit in a case on that motion to disqualify’ was not filed until %
account of interest therein was controvert- after summary judgment was ord:red did B
ed by written pleadings, an issue of fact re- DOt affect the judge ’I,d,u“ to dstermune * K
quirine the hearing of evidence thereon was  hether he was dxsqu:.medﬂ.' P'“*_‘Ea"": v ;¥
presented. Tavlor v. Tatte (Civ.App.1941) Pinchback (Civ.App.1261) i1 S.W.2d 3542, g
145 S.W.2d 1116, ref. n.r. e :

Where plaintiffs moved to cdisqualify
judge, and aileged facts in support of mo-
tion, and defendants repiicd to motion, de-
nying many of aliegatiors and denying that
judge was disqualified. It twas error for
judre to deny mouon without a hearing and
a full investigauon. Id.

A Judge may rot decline to hear evidence
with respect to a dispute in facts which will
deterimine whether he js disqualified, even
if he personally knows that he is not dis-
qualified. Pinchbhack v. Pinchback (Civ.
ApPp.1461) 241 S.\W.2d 340, ref. n. r. e.

il .
b 413 & 1 Ara ity

LAY A

Art. 16. 0ath of office

Each officer in this State, whether elected or appointed shall, be-
fore entering upon the duties of his office, take and subscribe the
oath prescribed by Article 16, Section 1, of the Constitution of this

State; and if he shall be required by law to give an official bond said
oath shall be filed with said bond.

AL e

.
a4t

AV hTE o tiy 3

U
17

g.t;.l.o'«l".!mi“.ﬂ‘l

Historical Note

Derivation. As to ocath of office required
to be taken by judges of district courts, in-
cluding special judges, see Vernon's Civ.
St.1314, Rev.Civ.St.1911, art. 1673.

The derivation of that part of this article
which provides for the filing of the oath
with the official bond is not traceable to
any particular provision of either Rev.Civ.

$t.1911 or subsequent acts of the Legisla-
ture.

RN

Constitutional Provisions

Const. art. 16, § 1. requires members of
the iegisiature and all other officers, before

"

entering upon the dutles of their offices, to
take the oath prescribed therein.

'

Cross Rcferences

Bond requircd of county judzes, see article 1928.

Library Recferences

Otficers C=36(1), 37. C.J.S. Offlcers §§ 33, 39.
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Arts. 10 to 11a
Repealed

common law and must be subject to strict
construction, and necessary statutory basis
for award of fees may not be supplied by
implication but can be found only in express
terms of statute in question. Epperson v.
Greer (App.1981) 626 S.W.2d 884. .

528. Arbitration and award

Statutes relating to arbitration and award
should be construed liberally. Carpenter v.
North River Ins. Co. (Civ.App.1968) 436
S.W.2d 519, ref. n.re.

529. Local governments.

Statutes respecting power of local
governments to create a debt must be
strictly and narrowlyv construed. Lopez v.
Ramirez (Civ.App.1977) 558 S.W.2d 954.

530. Forfeitures, particular statutes
In construing § 5.03(a}(3) of art. 4476-13
governing forfeiture of vehicle used for

Art. 1llec.
1985

Section 1 of Acts 1983, 69th Leg., ch. 479,
repeaiing this article, enacts Titles 1 and 3
of the Government Code.

For disposition of the subject matter of
the repealed article, see Disposition Table
preceding V.T.C.A. Government Code.

GENERAL PROVISIONS
Title 1

transportation for delivery of contraband
narcotic, Court of Civil Appeals was re-
quired to adhere to ruie that statute impos-
ing penalties or forfeitures is strictly con-
strued in determining whether it applies to
persons or actions not clearly included in
language of the statute. Amrani-Khaidi v.
State (Civ.App.1978) 575 S.W.2d 667.

531. Consumer credit .

Legislature intended by penalty provi-
sions in credit code to penalize creditor. who
included provisions for collection of un-
earned time price differential on acceler-
ation of ‘obligation in retail installment con-
tract, in order to protect citizens from abu-
sive practices in credit transactions. Jim
Walter Homes, Inc. v. Schuenemann (Sup.
1984) 668 S.W.2d 324.

Repealed by Acts 1985, 69th Leg., p. 3361, ch. 479, § 224, eff. Sept. 1.

Former art. 1lc, relating to references in
law to the General Appropriations Acts,
was derived from Acts 1931, 67th Leg., p.
1006, ch. 383, §§ 3, 4.

MISCELLANEOUS

Art. 12. [3935-36] Fiscal year

Cross References

State taxation, application of this article,
see V.T.C.A. Tax Code, § 101.006.

Art. 15. Disqualiﬁcatioﬁs

Cross References

Civil cases, recusal or disqualification of
trial judge, see Vernon's Ann.Rules Civ.
Proc., rule 18a.

Disqualification of judge, see Title 14 Ap-
pendix B, Code of Judicial Conduct, Canon
3, subd. C.

Law Review Comm'entaries
Annual survey of Texas law:

Disqualification of trial judge. Ernest
E. Figari, Jr., 35 Southwestern LJ.
(Tex.) 381 (1981).

Divorce proceedings. Joseph W.
McKnight, 35 Southwestern LJ.
(Tex.) 121 (1981). .

Disqualification of judges. Robert W.
Calvert, 47 Texas Bar J. 1330 (1984).

Notes of Decisions
Hearing 18.5

2. Disqualification in general

Statement made by trial judge that he
felt that award of exemplary damages was
too high and that attorneys should endeavor
to work out something reasonable merely
informed attorneys that judye, in interest of
justice, was willing to let a judgzment for
plaintiff stand if amount of recovery were
reduced. and statement did not disqualify
judge from acting on defendant's motion
for new trial. Brown v. American Finance
Co. (Civ.App.1968) 432 S.W.2d 564, ref.
n.re. .

If attorney for defendant. against whom
verdict was given, made statement to plain-
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GENERAL PROVISIONS
Title 1

tiff's attornev that he had been told by trial
judge that a new trial would be granted,
statement was plain hearsay so far as judge
was concerned, and it could not be accepted
as pground for holding that judge was dis-
qualified as a matter of law and that order
for granting a new trial was void. Id.

Disqualification of Texas judge is to be
determined with reference to Const. Art. 5,
§ 11 and this article, rather than to equal
protection, due process, or privileges and
immunities clauses of Federal Constitution.
Maxey v. Citizens Nat. Bank of Lubbock
(Civ.App.1972) 489 S.1V.2d 697, reversed on
other grounds 507 S.W.2d 722.

Code of Judicial Conduct adopted by
American Bar Association does not have
status of law in Texas. Id.

There is no compulsion for judge to step
aside when not legaily disqualified. Id.

Unless legally disqualified, it is duty of
judge to preside. Id.

Where judge disqualified himself under
this arucle. such disqualification, and want
of the power of the court to act thereafter,
couid not be waived by the parties. Chili-
cote Land Co. v. Houston Citizens Bank &
Trust Co. (Civ.App.1973) 525 S.W.2d 941.

Where judge disqualified himself under
this article providing for disqualification, he
was incapacitated from taking any action in
the cause which required exercise of judicial
discretion, and, under constitutional and
statutory provisions, the disqualification de-
stroved the power of the court to act and
rendered purported judgment signed by him
void. Id.

A judge is not disqualified by mere pend-
ency of another lawsuit brought against
him by one of parties to suit before him.
Citizens Law Institute v. State (Civ.App.
1977) 539 S.W.2d 381.

Filing of unsworn motion alleging that
trial judge had been named defendant in
another lawsuit brought against him by
party to suit before judze did not require
disqualification of trial judge. Id.

Grounds enumerated in Const.Art. 5,
§ 11, prohibiting judge from sitting in any
case in which he may be interested, or
where purty is related to judge by consan-
guinity or affinity in degree prescribed by
law, or when he shall have been counsel in
the case, and in this article tracking consti-
tutional relationship which disqualifies are
mandatory, inclusive and exclusive. Rocha
v. Ahmad (App. 4 Dist.1983) 662 S.W.2d 77.

Judges of Court of Appeals were not
disqualified from sitting on case in which
lawyer who had contributed to their cam-

33 Tex Stats —3
1986 P P.

Art. 15

Note 9

paign was involved as counsel. Rocha v. .
Ahmad (App. 4 Dist.1983) 662 S.W.2d 77

Husband failed to allege any of the three
disqualifving circumstances, interest, con-
sanguinity, or “of counsel,” provided in
Const. Art. 5, § 11 governing disqualifica-
tion of judge. Gaines v. Gaines (App 13
Dist.1984) 677 S.\W.2d 727.

3. Bias and prejudice

Alleged bias or prejudice of judge does
not disqualify judge. Maxev v. Citizens
Nat. Bank of Lubbock (Civ.App.1972) 489
S.W.2d 697, reversed on other grounds 507
S.w.ad 722, ¢

Bias is not legal ground for disqualifica-
tion of judge. Hoover v. Barker (Civ.App.
1974) 507 S.W.2d 299, ref. n.r.e.

Even if judges had decided a previous
case against mandamus petitioner, such
would not be sufficient to show bias and to
require justices to disqualify themselves.
Stein v. Frank (Civ.App.1978) 375 S.W.2d
399.

4. Interest—In general
Disqualifving interest of judge must be
direct. real and certain interest in subject

. matter and result of instant litigation, not

49

merely indirect. incidental, remote, possible
or speculative. Maxey v. Citizens Nat.
Bank of Lubbock (Civ.App.1972) 489 S.\WV.2d
697, reversed on other grounds 307 S.W.2d
722. .

5. ~—— Party to original transaction or
case entered

Appointment by trial judge of his son-in-
law as guardian ad litem did not disqualify
trial judge as attorney was not party to
suit, and judgment entered in cause after
such appointment was not void. Canavati
v. Shipman (Civ.App.1980) 610 S.W.2d 200.

9. —— Pecuniary interest of judge

Even though trial judge was involved in
litigation with the condemnor in condemna-
tion proceeding involving his own land and
erection of transmission line, judge was not
disqualified from sitting in proceeding in-
volving other condemnees and condemnor
to determine damages caused to con-
demnees’ land by taking of easement for
transmission line, where judge could not
obtain any pecuniary benefits from proceed-
ing. Texas Elee. Service Co. v. Boyce (Civ.
App.1972) 486 S.\W.2d 111,

Judye’'s financial involvement with al-
leged default debtor of defendunt bank, and
judge's brother's indehtedness to defendant
bank, did not constitute disqualifying “in-
terest” in case under Const. Art. 3, § 11
and this article. Maxey v. Citizens Nat.
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Art. 15
Note 9

Bank of Lubbock (Civ.App.1972) 489 S.W.2d
697, reversed on other grounds 507 S.W.2d
722.

Interest of judge required for disqualifi-
cation is of pecuniary nature, capable of
estimated value, that judge may gain or
lose by judgment rendered in case. Id.

Pecuniary interest sufficient to disqualify
a judge from sitting in case must be a
direct, real and certain interest in subject
matter of that case and must be capable of
monetary valuation. Narro Warehouse,
Inc. v. Kelly (Civ.App.1975) 330 S.W.2d 146,
ref. n.re. o

To disqualify judge from sitling in case,
pecuniary gain or loss to judge must be an
immediate result of judgment to be ren-
dered, and not result remotely, or at some
future date, from general operation of law
upon status fixed by the judgment. Id.

Interest required for disqualification of
judge is one of pecuniary nature at time of
suit. Id.

Trial judge in action for damages for
breach of contract to convey real estate did
not err in failing to disqualify himself on
allegations of bias and pecuniary interest.
Irwin v. Whirley (Civ.App.1976) 338 5.\W.2d
130. .

10. Relationship—In general

Where county judge’s wife was first cous-
in of condemnee, judge was disqualified to
try the condemnation case and judgment
rendered was void. Natural Gas Pipeline
Co. of America v. White (Civ.App.1969) 439
S.W.2d 475. . .

Under provisions of Const. Art. 5, § 11
and this article that no judge shall sit in any
case when he shall have been counse! in the
case, it is not necessary that formal rela-
tionship of attorney and client exist for
disqualification; trial judge who performs
acts normally engaged in by counsel such
as being consulted or giving advice in a
matter which is the subject of litigation
may become disqualified. Conner v. Conner
(Civ.App.1970) 457 S.W.2d 5§93, error dis-
missed. :

Fact that county court judge, who, with
other county officials, was named as de-
fendant in federal declaratory action, was
represented by attorney who also represent
ed state in condemnation case did not dis-
qualify county judge from sitting in con-
demnation case on theory that the legal
services rendered free to judge in federal
action constituted gift of monetary value, in
absence of allegation that judge stood to
gain or lose anything of monetary value in
condemnation case because of any such al-
“Jeged gift or had any direct, real and certain

50

GENERAL PROVISIONS

Title 1

interest in subject matter of the condemna-
tion suit. Narro Warehouse, Ine. v. Kelly
(Civ.App.1975) 530 S.\W.2d 146, ref. n.r.e.

11. ——— Corporate officer or stockhold-
er, relationship to
Facts that trial judge had disqualified
himself in a previous suit involving corpora-
tion, that his brother was a member of the
judiciary of county which was corporation’s
sublessee, and that he was acquainted with
party seeking appointment of receiver for
corporation and a witness for such party
were not sufficient reasons to disqualify
" trial judge from hearing suit for appoint-
ment of receiver for corporation. Citizens
Bldg., Inc. v. Azios (Civ.App.1979 390
S.\W.2d 569. -

13. —— Attorney in contingent fee, rela-
tionship to

Trial judge did not err in permitting his
son to participate actively in trial of case as
one of several attorneys representing plain-
tiffs in products liability action. where it
was shown that attorneys were represent-
ing plainuffs on contingent fee contract but
that trial judge would not be asked to ap-
prove contract or set such fee. F. M. C.
.Corp. v. Burns (Civ.App.1969) 444 S.W.2d
315.

14. ~—— Marriage, relationship through

Trial judge's son-in-law, who was attor-
ney for husband in divorce proceeding, was
not a “party” within meaning of Const. Art.
5, § 11, and this article. Martinez v. Mar-
tinez (Civ.App.1980) 608 S.W.2d 719.

In divorce proceeding in which no attor-
ney fees were awarded, trial judge. whose
son-in-law was attorney for the husbund.
was not disqualified, though it was asserted

that attorney fees could have been award-
ed. Id.

15. Acting as counsel

Judge was not disqualified by reason of
the fuct that he allegedly was the prosecu-
tor in defendant’s prior 1962 conviction for
unlawfully breaking and entering a motor
vehicle. Griffin v. State (Cr.App.1972) 487
S.w.2d 81.

Where alleged ancestor in title of party
asserting ownership of certain land had con-
sulted with trial judge, at time he was prac-
ticing attorney, and obtained from him writ-
ten title opinion which dealt with identical
fact in dispute, trial judge had been “coun-
sel in the case” within meaning of provizion
of Const. Art. 5, § 11, governing disqualifi-
cation of judges. notwithstanding that trial
judge was unaware that he had been prior
counsel and that opinion mayv have been
written by someone else in his attorney’s
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GENERAL PROVISIONS
Title 1

office. Williams v. Kirven (Civ.App.1976)
532 S.W.2d 139, ref. n.r.e.

If trial judge gave advice as attorney to
matter in dispute. even if no fee was
charged for such advice. trial judge is dis-
qualified to sit in such manner which has
ripened into suit. Id.

16. Acts of disqualified judge

- In divorce action in which trial judge ap-
_proved party's property settlement agree-

ment, whereby husband retained ranch,
where it was not shown that trial judge had
ever represented husband or advised either
of parties with respect to conveyvance of
surface rights to ranch land to husband
from his parents, trial judge was hot dis-
qualified even though he had acted as nota-
rv public in acknowledging execution of
surtace deed and deed of trust and filled
out a check signed by husband in part pay-
ment of the purchase price of the land.
Conner v. Conner (Civ.App.1970) 457 S.W.2d
593. error dismissed.

18. Objections and waiver

-Disqualification of judge cannot be
waived. Natural Gas Pipeline Co. of Amer-
ica v. White (Civ.App.1969) 439 S.\Wv.2d 475.

Alleged agreement to waive trial judge's
disqualification under this article and Const.
Art. 3. § 11, because judge's wife was relat-
ed by blood to one of the parties to be sued
was invalid. Cain v. Franklin (Civ.App.
1972) 476 S.W.2d 952, ref. n.r.e.

Trial judge’s disqualification to hear suit
because judge's wife was related by blood
to one of the parties thereto could not be
waived, and a judgment rendered by judge
so disqualified was void. Id.

Complaint that trial judge was without

- right to sit for another district judge was

not fundamental error and could not be
urged for the first time on appeal. Foster
v. Laredo Newspapers, Inc. (Civ.App.1975)
530 S.W.2d 611, reversed on other grounds
541 S.W.2d 809, certiorari denied 97 S.Ct.
1160, 429 U.S. 1123, 51 L.Ed.2d 573.
Where no objection is made in trial court
to right of judge from another district to sit

Art. 16a

in case, and no question as to his qualifica-
tion is made. ail objections and exceptions
to his power and authonty to try case are
considered waived. Id.

18.5. Hearing

Where facts alleged to disqualify judge
are unchallenged or admitted, question of
disqualification is one of fact and no hear-
ing is required. Maxey v. Citizens Nat.
Bank of Lubbock {Civ.App.1972) 489 S.W.2d
697, reversed on other grounds 507 S.W.2d
722.

Mere assertion that upon hearing disqual-

ifying interest of judge might be made to
appear did not require hearing. Id.

19. Presumptions and burden of proof

Presumption of integrity accompanying

act performed by judge under sanction of
official oath cannot be overcome by infer-
ence, conjecture or speculation; challenge
of disqualification must be by ailegations of
fact of positive and unequivocal character.
Maxey v. Citizens Nat. Bank of Lubbock
(Civ.App.1972) 489 S.W.2d 697, reversed on
other grounds 507 S.W.2d 722.

21. Review

A reviewing court must scrutinize a
record closely when there has been a mo-
tion for disqualification of judge. Texas
Elec. Service Co. v. Boyce (Civ.App.1972)
486 S.W.2d 111. ’ .

Judges of Court of Civil Appeals were not
disqualified from considering issues raised
on appeal of case involving rates of light
and power company, even though all judges
of court were customers of such company.
City of Houston v. Houston Lighting &
Power Co. (Civ.App.1975) 530 S.W.2d 866,
ref. n.re. -

Although question of qualification of ap-
pellate judges to act on litigation involving
rate request of utility of which judges were
customers was not formally raised on ap-
peal of case, question was fundamental,
presented itself, and would be considered.
1d.

Art. 16a. Certification of County and Precinct Officers-Elect to Secretary of

State

(a) On or immediately after January

1 following a general election for state

and county officers, each county clerk shall deliver to the secretary of state a

certified statement containing:

(1) the name of each candidate elected to a county or precinct office;

(2) the office to which the candidate has been elected; and

(3) the date of the person’s qualification for office.

(b) The secretary of state shall prescribe the necessary forms and instructions

for the transmittal of the statement. .

Added by Acts 1985, 69th Leg., p. 1703, ch. 211, § 4, eff. Jan. 1, 1986. 00000045
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DISQUALIFICATION OF JUDGES Art.5, §11

jury upon demand by either party to di- term, as {s made plain by the provision
vorce suit, Skop v. Skop, Civ.App., 201 that at each term the doclet is to be
S.Ww.24 7. called to give parties the opportunity to

make the demand. San Jacinto Oil Co.
5. Transfer of case to another court v. Culberson, 100 T. 462, 101 S.W. 198,

IWhen a case, in which a trial by jury Failure to object to the discharge of the
has been demanded and fee paid, has been last jury for the term <vhen present and
transferred to another court, the party is failure to deposit a jury fee until after its
entitled to a trial by Jury. ‘Warner v, discharge justified the trial ccurt in refus-
Crosby, 75 T. 295, 12 S.\W. T45. ing defendant’'s demand for a jury. Downs

Where a case docketed as a jury case for v. Wilson, Civ.App., 183 S.W. 803.
five years was then consolidated with a Where plaintiffs did not object to dis-
subsequent suit and transferred to the charge of jury for term, and failed to de-
same district, held, that piaintiff was en- mand jury trial on first day of term, in
titled to a jury trial in the consolhidated accordance with Vernon's Ann.Civ.St. art.
acton. though the record did not show 2125 their negligence in allowing jury to
rayment of the jury - fee, Arlington be discharged, etec., was sufficient ground
Heights Realty Co. v. Citizens' Ry. & Light for denial of their demand for jury trial
Co., Civ.App., 160 S.7W. 1109, at second term. Blair v. Paggi, Civ.ApD.,
219 S.W. 287,

6. Waiver or forfeiture of right Defendant, against whom a default was

One who was ncgligent in not being pres- rendered under Vernon's Ann.Civ.St. art.
cnt at the trial in person or by attorney 2154, for failure to appear and anstwer in
eanrot complain that his case was not re- an accounting suit, not having demanded

+ained on the jury docket. Harrms v. Kel- a jury, under art. 2157, to assess damages,
um & Rotan Inv, Co., Civ.App., 43 S.\W. was not entitled to a writ of inquiry there-
Py for, though he could have demanded one.

Dunn v. Gasso, Civ.App., 241 8.1V, 201.
Where defendant had performed every

requirement for a jury trial, but was ab- Where a case which was one of fact was
sent on the day of the trial, it was error &n appearance case, and a jury trial was
io try the cause without a jury, since her demanded while the jury was in the box,
rizht was not forfeited by alLsence, Titz- and the fee tenderud., on default day for

zerald v. Wygal, 24 C.A. 372, §9 8.\, 21,  the term. refusing a Jjury trial on the

ground that it had been waived at a pre-
A jury trinl at one term Is not waived vious term of court was error. Davis v.
by a failure to demand it at a preceding Iight, Civ.App., 232 S.\W, 227,

$§ 11. PDisqualification of judges; exchange of districts; holding
ccurt for other judges i

Sec. 11. No judge shall sit in any case wherecin he may be in-
terested, or where either of the parties may be connected with him,
either by affinity or consanguinity, within such a degree as may be
prescribed by law, or when he shall have been counsel in the case.
When the Supreme Court, the Court of Criminal Appeals, the Court
of Civil Appeals, or any member of either, shall be thus disqualified to
hear and deterimine any case or cases in said court, the same shall be
certified to the Governor of the State, who shall immediately commis-
sion the requisite number of persons learned in the law for the trial
and determination of such cause or causes. When a judge of the
District Court is disqualified by any of the causes above stated, the
partics may, by consent, appoint a proper person to try said case; or
upon their failing to do so, a competent person may be appointed to
try the same in the county where it is pending, in such manner as
may be prescribed by law.

And the District Judges may exchange districts, or hold courts
for each other when they may deem it expedient, and shall do so when
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Art. 5, §11 JUDICIAL DEPARTMENT

required by law. This disqualification of judges of inferior tribunals
shzll be remedied and vacancies in their offices filled as may be pre-
scribed by law. As amended Aug. 11, 1891, proclamation Sept. 22,
1391.

INTZRPRETIVE COMMENTARY

The common law of disqualification of judges was clear and sim-
ple: a judge was disqualified for direct pecuniary interest and for
nothing else. Bracton tried unsuccessfully to incorporate into Eng-
lish law the view that mere “suspicion” by a party was a basis for dis-
qualification. A judge should disqualify, said Bracton, if he is re-
lated to a party, if he is hostile to a party, if he has been counsel in a
case. Nevertheless, it was Coke who, with reference to cases in
which the judge’s pocketbook was involved, set the standards for his
time in s injunction that “rno man shall be a judge in his own case.”
Blackstone rejected absolutely the possibility that a judge migit
be disqualified for bias as distinguished from interes:.

Pecumiary interest took many forms. A judge might be disquali-
fied because he received the fine which he had power to indict. Or
he might be disqualified in an ejectment case in which he was lessor
of the plaintifi. It was even held that a judge was disquaiified for
intercst because as a taxpayer his decision might afiect his taxes.
This case went too far, for if judges were disqualinied as taxpavers
some suits could scarcely be decided. Mindiul of this difficulty,
Pariiament in 1743 provided that taxpaying justices of the peace
might sit in these local government cases. Thus grew the modern
rule of “necessity’”’, that judges should not decline to sit where no
substitute was readily available. ‘

A variant of “interest” is “relationship”, the problem posed where
"2 judge participates in a case involving his relative. Qddly enough,
the English courts held early that a judge was not disqualined by
relationship, but that a jury was. In connection with jury disqualifi-
<ation the courts were faced with deciding what degree of relation-
ship necessitated disqualification; it was noted in 1572 that “all in-
habitants of the earth are descended from Adam and Eve, and so
are cousins of one another,” but “the further removed blood is, the
more cool it is.” The line was drawn in that case at the ninth de-
gree.

In short, English common law practice at the time of the estab-
Tishment of the American court system was simple in the extreme,

Judges disqualified for financial intcrest. No other disqualifications
were permuitted.

In America, the contemporary disqualification practice of both
federal and state courts is broader than that of the English common
law. Not only has the principle of pecuniary interest been extended
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DISQUALIFICATION OF JUuDGes Art. 5, §11

to leep pace with changing econoinic institutions, but relationship be-
tween judge and litigant and a variety of other types of judiciai bias
have been prohibited in modern practice.

Each state has some statutory or constitutional law on the sub-
ject of disqualification of judges, but all shadings of view on par-
ticular grounds for disqualifica.ion exist. These divergencies stem
from two fundamentally diffcrent pclicies wiich govern the field.
All courts want justice done, but the contlict of values comes over

method: if disqualification oi judges is 100 easy, both the cost and
the delay of justice go out of bounds. 17 disqualification is too hard,
cases may be decided quickly but unfairiy.

This problem was recognized

as early as 1845 in Texas. when

the authors of the first state constitution tried to draw a line wiiere

they believed the privilege of disy
they were successiul as 1ar as the fee
cen be deduced from the fact tha

ation might be abused. That
iings of Texas were con
t the provisions on disqualica::

uaii

of judees of the Constitution of 183 were carried forward into
ail the later constitutions of Texas inciuding the present one.  An
amendment of Art. 3, Sec. 11 occurred in 18921, to include the Court
of Criminal Appeals and the Court of Civil Appeals which super-

scded the o'd Apneilate Court.

Historical Ncte

This section, as originally adopted in
1870, read as follows:

**Sce. 11, No Judge shall sit {n any case
wherein he may be interested, or where
cither of the purties may be connceted with
hirmy by aflinity or consanguimty, within
such degree as may be presenbed by laxw,
or where he rhall have been counsel in
the case. When the Supreme Court, or the
Appellate Court, or any two of the mem-
bers of either, chall be thus disqualificd
to hear and determine any ciase or cases
in said Court, the same shall be certified
to the Governor of the State, who shall
frunediately commaission the requisite nuin-
Ler of perzony learned in the law, for
the trial and determiration of =aid cause
or causes. When a Judre of the District
Court is disqualified by any of the causcs
above stated, the parties may, by consent,
appoint a proper person to try the case:
or. upon their fafling to do sn, a comne-
tent person may be appointed to try the
same in the county where 1t {8 pending,
in such manner as may be prescribed by
law. And the District Judges may ex-

chanzc districts, or hold courts for each
other. when they miay deery it expedient.
and shall do so when directed bv law. The
dizqualification of Judges of inferior tri-
bunais shall be remcdied, and vacancies
their otlices shall be filled, as prescribed
by law.”’

The amendment adopted in 1591, substi-
tuted “‘the Court of Criminal Appeals,
the Court of Civil Appeals,” for ‘‘the
Appellate Court,”” and ‘‘any member of
either,”” for "any two of the members of
cither.”” It also made verbal changes, add-
fng *‘either’’, before *by afiinity or con-
sanguinity’’, changing *“said cause or caus-
es’’, to rcad ‘‘such cause or causes”’, and
changing “‘directed by law™, to read ‘‘re-
quired by law'’,

Earlier Constitutions:
Const 1845, art. IV, § 14,
Const. 1861, art, IV, § 14
Const.1866, art. IV, § 12,
Const. 1569, art. V, § 11
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Art.5, §11

Note |

JUDICIAL DEPARTMENT

Cross References

Dixquaiification of judzes, see Vernon's Ann.Civ.St. art. 15; Vernnn's Ann.C.C.P.

arts, 552-050.

Ixchanze of distriets, see Vernon's Ann.Civ.St. art. 1016.
Ho'ding court for or with other district judgze, see Vernon's Ann.Civ.St. art. 1916.

Tpecial judges,

County court, see Vernon's Ann.Civ.3t. arts. 1930-1933.
District court, see Vernon's Ann.Civ.St. arts. 1385-1893,

Notes of Decisions

Acts of disaualified judge 18, 19
Permissible acts 13 .
Agresment cn Special judge 21
Atiorney rciated to judge 12
Constructian and appication 1
Corporate cfficer or stockhoider related to
judge 13
Tcunsel in case 14
County attorney 27
Court of Civii Appeals. judges of 26
Court of Criminal Appeais, judges of 23
Creditor, interast as 7
Degree of relat:onsnip 11
Determination of disqualification 17
Disgualifization in gencral 3
Exchange of districts 22
Fees 23
Fees and commissions, interest by reason
of 3- .
Holding court for another jucge 23
Interest of judge 4-9
Creditor, interest as 7
Fees and commissions, interest by
reason of 8
Nominal parties, disqualification of §
Question involved, interest in 9
Taxpayers, interest as 6
Legislature's power 2
Municipal cfficers 23
Nominal parties, disqualification of 5
Objections 16
Permissible acts of disqualified judge 19
Question involved, interest in 9
Relationship to parties 10-13
Attorney related to judge 12
Corporate officer or stochkholder related
to judge 13
Degr=e of relationship 11
Special judge 20
Stockholider related to judge 13
Supreme Ccurt Justices 23
Taxpayers, interest as 6
Waiver of disqualification 15

4. Construction and application

Constitution controls  Vernon's Ann.C.
C.P. art. 552, Ex parte Kelly, 111 Cr.R.
34, 10 S.Ww.24 U8,

2. Legisiature’s power

Whi'e district courts.- their Jurisdiction,
and the qualifications of Jdistrict court
judges, were fixed by Constitution, Legis-

lzture was given exclusive authority to
create such courts, to iix their territorial
Juriz.iictio® and to determine their num-
ber. Picrson v, State, 147 Cr.R. 15, 177
S.W.2d 97

3. Cisgualification in gesneral

A county judge who in his officiali char-
aciter has conducted procecdinzs for the
open.ng of a road. and has instructed and
advised that suit be brouzht for the recov-
ery of money wrongluily gaid for the right
of way. and has employed counsel to rep-
resent the interests of the county in a
suit brought in his court for the recovery
of such money, is not therebv disqualified
irom trying the case. Clack v. Taylor
County, 3 App.C.C. § 201,

The fact that a county judze has pre-
sided at the trial of a cause in a justice's
court dJdoes not disquslify him from hear-
ing such cause on appeal. Deckhamn v.
2ice. 1 C.A. 281, 21 S.\W, 389,

On a prosecution for violating the local
option law a judge is not disqualified by
reason of previous public statements and
actions concerning such law, Bateman v.
State, Cr.App., 44 S.3W. 299,

A judge is not disqualificd at a trial for
keeping a diserderly house by reason of
having attended a meeuns of the judges
of the state cadled to dav ways for sup-
prossing disorderly  heuses, Daliley v.
State, Cr.App., 53 S.W, 821,

The grounds of the disqualification of
the judzes of the courts in this State are
specificd in the constitution and they are
exciusive of all others; and the fact that
a jucze may have tried the cuse in a lower
court or participated {n the decision in
such court is not niade ¢ne of thewm, Gal-
veston & IL Inv. ¢o. v. Grymnes, 94 T. 618,
63 =AYV, 860, 6t S\, 778

On n prosecution fer a vio'ation of the
local option law, the judze held not his-
qualiicd from presiding at the trial. Dur-
rell v. State, Cr.App., L5 S.\WV. 914,

On criminal proseccution, a remark of
the trial judge held not 10 have disqualified
him (rom tryingg the case. Dismarck v.
State, 45 Cr.R. 54, 73 S.W. 005,
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DISQUALIFICATION OF JUDGES Art.5, §11

A district judge was not disqualified to
pass upon a motion to quash the panel of
jurors because it invoked the legaiity of
his own act in selecting a jury. TFreeman
v. McElroy, Civ.App., 149 S.W. 428,

Conilitions miven by this section for dis-
qualic.cation of Judge are exclusive, and
pre.udice of judge is not ground for dis-
quatiicntion.  Lerry v. State, 83 Cr.ik.
210, 203 S.\W. 901

A judge is not disnualified from proceed-
ing with the tnial of an action because he
has aiready expressed an opinion thercin.
Montiort v. Daviss, Civ.App.. 21§ 8.3V,
80G.

Where no issue was raised during the
wrial as to the presiding jucge’s liability,
a mere rossibility of liabiliity, which must
be estabiished in another suit, does not
Jdisqualify him, Davis v, Wylie & Jackson.
Civ.App., 241 S.W, 1114,

‘It is the policy of the courts to hold that
trial judge is qualified to act whenever it
is at all possib'e. Marsh v. Ferguson, Civ.
App., 262 S.W, 875,

In a suit to cancel a deed because of
crantor's mental incapacity, that trial
iudge entertained an opinion as to gran-
tor's mental condition did not disqualify
}:im from hearing the case. Senter v.
Isham, Civ.App., 202 S.W. 618.

Trial judze held not shown to be disquali-
fied, where there was neither allegation nor
wroof that judze had ever been of counsel
‘or either of parties in case, that he was
retated to either of them, or that he had
any pecuniary intcrest in subject.-matier
of suit or its outcomie. Ferguson v. Chap-
man, Civ..\pp., 94 S.W.2d 503,

Assignments secking to raise question of
Jizsqualification of trial judee, alleging such
~targes as bias and prejudice, were insufli-
vient, since grounds set forth in Constitu-
1on and statute enumerate only insitances
in which an interest, not pecuniary, will
disqualify judee. Id.

Tre statutory grounds of disqualification
of judee in crimninal cazes are exclusive.
i parte Largant, 144 Cr.I. 592, 162 SAW,
o1 410, cerdorari denicd €3 S.Ct. 72, 317
1.8, 668, 8T L.I30. 526, rehearing denied 63
t. 443, 317 U.S. 712, §7 1.13d. 568,

Record showinz only that trial judge
tuul told father to follow instructions of his
attarney dild not support contention made
Lor first time on appeal that judge was dis-

aadified to try case involving custody of
tinor child as between Jdivorced parents
‘: crause judce allewedly had diccussed the
faets with father before father took chiid
cem miotler, Thowmpson v, Haney, Civ.
App, 101 S.W.20 401,

_The rules annonnced in this section and
\.rn'on’s Ann.Civ.St. art. 15, upon subject
+f disqualification of a judge by reason of

Note 4
interest in case or by rcason of relation-
ship to one of parties are mandatory.
Try v. Tucker, 116 T. 18, 272 S.W.28 Il18.

County sherift is officer of district court,
and therefore district judge properly con-
cerned himnself with preserving dignuity and
respect of his court and all of its ofiicers by
attending conference of county official
whicii resulted in attempt to procure sher-
ifl's r2signation, and fact tha: judpe had
participated in such conference would not
disqualify him to hear proceeding brought.
by sherilf for injunction to restore him to
office. Willborn v. Deans, Civ.App., 2iu S.
W.2d 721, ref. n. r. e

4. fInterest of judge

A judge who with others had signed a
subscription contract for the payment of
money on certain conditions, the subseribs
ers being severally bound. is competent to
try a suit a2gainst another subscriber on
the same instrument. Dicks v. Austin
College, 1 App.C.C. § 1CeS.

Prejudice not based on the proper:y in-
terest is not a legal disqualification. John-
son v. State, 21 Cr.R. 436, 20 8.3\, 985,

A julge in possession of the land in con-
troversy cannot try a case between other
parties ciaiming title thereto. Cazey v,
Xinsey, § C.A. 3, 23 SV, S1S.

A justice cannot try a case in which he
is the party injurcd. Lx parte Ambrose, 32
‘Cr.R. 488, 24 S, 201

A sale of land confirmed by the judge
who purchased it is void. Fricburg v, Is-
bell., Civ.App., 25 S.WW, §S8.

Where a judicial officer has not so dl-
rect an interest in the ease or maiter as
that the result must necessarily affcet him
to his personal or pecuniary loss or znin—
then he is not disqualified to sit. City of
Qak Clift v. State, 97 I 391, 70 S.W. 1868,

.\ judge holding a policy in a mutual life
fnsurance company heid disaualificd to pre-
side at the trial of an action to recover ¢n
a poiicy of insurance issucd by that com-
pany. New York Life Ins. Co. v. Sides,
16 C.AL 246, 101 WL 1308,

A judze holding a benefit certif.eate in
a mwuatual benefit society held disqualified
to preswde in an action againat the so-
ciety. Sovercign Camp, Woudimen of the
World, v, llale, 56 C..\. 447, 120 S.\W, 509,

Where a judge was the owner of cer-
tain property in a city when he granted an
injunction restraining a railrond company
from removing its general otfices from the
city, on the thecory that such removal would
constitute a breach of the contract made
by the railroad company’s predecessors. he
was disqualiticd to act under this section
on account of his .nrerest. Kansas Clty
M. & O. Ry. Co. of Tex. v. Cole, Civ.App.,
145 8.\, 1098,
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Where a judge of the county court was
made a party in case by allegations of a
cross-action of a suit in the justice court,
he shouid have held himsell disqualified to

sit in case on appeal to county court.
First Nat. Bank v. Herreil, Civ.App., 190
S.W. 797

Where a district judge acquired land be-
fore suit involving his titie was filad. and
disposed of it before case was tried, he
had no such immediate and direct inter-
est as disqualificd him from trying case,
even If he conveved his interest by gen-
eral warranty deed. Clexz v. Tempie Lum-
ber Co., Civ.App., 195 5.\W. G4,

Execution purchaser of Iand subsequent-
iy soild under prior deed of trust. wio
thereafter was elected disirict judsze, held
not disqualified in an action involvinz such
land. Lee v. Lritish & American Mort-

. gage Co., Civ.App., 200 S.W. 420.

Judge held not shown dirqualified to try
action on life policy because holdire rol-
icy in the company, it no: being shown
savient of policy sued on wouid have any
direct effect on any fund in which he
smight participate. Kansas City Life Ins.
Co. v. Jinkens, Civ.App., 2L2 8§53V, 772

In action by a county against the sure-
2ies of a bznk to recover on bLonds given
2y the bank as a desository of county
fun-s. the {act that the trial judgz2 owned
fand situated within two miles of a pro-
posed kighway, to the construction of
which the commissioners’ court appropri-
ated whalever stum belonging to the county
should b2 recovered, did not disqualily him.
Blakeney v. Jehnson County, Civ.App.,
253 S.\W, 333,

Interest of a judse in a case in com-
mon with others, in a public matter, does
not dizqualiiy him. Interest to disqualify
a judge fromm sittin® in a case must be di-
rect, real, and cevtain, in the subject-mnt-
ter of the litimation, not merely incidental,
remote, contingent, or pessible, under this
=ectien., Hubbiird v, (lamilton County, 113
“T. 517, 231 S.\W. 990,

Judge tiling primary clection contest can-
not cail special terins of court for purpose
of trying such contest. Monre v, McCal-
lum, 116 T. 142, 287 S.W. 493,

The words *‘may be” imply that {f there
is a doubt of a judge being {nterested in
the case he s thereby disqualificd. J.inds-
ley v. Lindsley, Civ.App,, 132 S.W.2d 4135,
reverscd on other grounds 129 T. 512, 163
S.Ww.2d 633.

The {ntcrest sufficicnt to disqu:ulify a
Judge 1rom sitting in & case must be a
direct. real and certain intercst in the
subjert matter of the litigation, not merely
indircet or incidental or remote or con-
tingent or possible. Id

JUDICIAL DEPARTMENT

“Interested in the case’ means a direct
interest in the case or matter to be ad-
judicated so that the result must neces-
sar:ly affect the judge's personal or pe-
cuniary loss or gain. Ex parte Largent,
Cr.App., 162 S.W.2d 419.

The interest of a judge in order to dis-
qualify himn must in general be a direct
pecuniary or property interest in the sub-
ject matter of litigation, and a remote or
problematic interest or one merely in the
legal question invoived will not suflice.
Wagner v. State, Civ.App. 217 8.\W.2d 4¢3,
ref. o. r. e

5. ——— Nominal parties, disqualification of

A judge is not disqualified to trv a suit
brought bv him in his official capacity, for
thie use of the county, on a rewa: liquor
dea'er's bond. Gradv v. Rozan. 2 Apo.C.
C. £ 2360; Deters v. Duke. 1 App.C.C. § 204;
Clacit v. Tavior County, 3 App.C.C. § 201,

In a suit upon a bond executed to the
county judge, for the hire of a county con-
vict, the county judge is not disquahfied
from tryving the case. Peters v. Duke, 1
Apd.C.C. § 304; Grady v. Rogan, 2 ADp.
C.C. § 260.

County judre held not disqualitied by in-
terest to try a suit brousht by him, as
nominal plaintiff, for the usa of the coun-
ty. Mclnnes v, Wallace, Civ.App., 44 S.\WV.
23T,

The answer and cross-bill fn a suit to
restrain the enforcement of a judument
held not to state any cause of action
arxainst the judse who issued the temporary
fnjunction. but obviously set up merely
for the purpose of disqualifving him, and
therefore not to interest him in the suit
so as to disqualify him. Kruegel v. Bolanz,
100 T. 532, 102 S.%. 110.

6. ~—— Taxpayers, interest as

A taxpaver in a city who is not an in-
habitant of the city is not disqualiic? to
sit in a case against the city whic!i does
not dirvect!y involve a tax. City of Dallas
v. Peacock, 8§89 T. 58, 32 S.W. 220: CQlack
v. Taylor County, 3 App.C.C. § 201,

A Judge owning taxible property in a eity
against which suit is brousht to annul the
corporation and remove its orlicers is dise
Quatiticd to try the cause. Stuate v. City of
Cisco, Civ.App., 83 S.W, 214,

A Judge. a taxpaver of a efty, held not
disqualificd fn an action aguinst the city
to recover on its bonds. ‘I'liornbursh v,
City of Tyler, 16 C.A. 439, 43 S.W. 1054

The Interest which disnualities a distriet
Judge to try a cuase i3 In the *cause” and
not in the question involved in the cause.
Therefore a district judge who Is a tax
payver in a city is not disqualiiied to trv a
case brought by such city azainst a eitd-
zen thereof to recover city taxcs aleged to
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_DISQUALIFICATION OF JUDGES Art. 5, §11

be due by the latter to the former. Nalle
v. City of Austin, 41 C.A 423, 93 5.1, 143,

Under Dallas Charter, art. 2, § 5, In suit
to determine swhether ordinance authoriz-
ing the issuance of bonds was legally adopt-
ed, taxpayers of Dallas held disqualified to
sit as judzes, in view of this section,
whether the ordinance was submitied to
the eiectors under the initiative and refer-
endum provisions of the charter (article 8)
or not. Holland v. Cranfill, Civ.App., 167
S.W. 208. -

In taxpayers' suit to enjoin county offi-
cials from making contsact with paving
company, trial judge held not disqualified
for interest as taxpayer. Orndorif v. Mc-
Kcee, Civ.App., 188 S.\W. 432,

A judge is not disqualified, because a
cit:zen and taxpayer, to sit in a suit to en-
Join the c¢ity from expending money to
consiruct a lighting plant, Willianmison v,
Cavo, Civ.App.,, 211 S.W. T3,

Jucdges, who are taxpayers of a city, al-
though interested in a suit brought in be-
half of the taxpayers of such city as a
c'ass to enjoin a purposed expenditure of
the public funds and donation of land, they
are not so immediately and directly ‘‘in-
terested’” as to be disqualified to try and
hear the suit, under this section and Ver-
npon's Ann.Civ.St. art. 15. A judce, who
is a residen: of a city and a taxpayer,
al:l.~uch interested in a suit brought by
cer:nin persons in behalf of the taxpayers
of the city as a class, is not a *‘party,’”” to
the suiz, so as to be disqualified to hear it
City of Dallas v. Armour & Co., Civ.App.,
216 S\, 222,

In taxpayers’ suit attacking a county
road construction contract, held that the
judge tryving the case, a property taxpayver
of the contracting county, was not dis-
ijualified, the validity of the bonds for the
ron construction and of the tax levies
made o sccure their payment not being
fivoived. Owen v, Fleming-Stitzer Road
Builling Co., Civ.App., 250 S.\W, 1038.

District judce was not disqualified to try
an action against a city for perszonal in-
jaries and render judgment for the plain-
tift mercly hcrcause he was a taxpaver on
property within the city. City of Hender-
son v, Fields, Civ.App., 258 S.1V, 525,

In a county’'s action to establish funds
deposited in a bank, closed for liquidation
Ly the banking conunissioner, as a gen-
eral deposit payable from the depositors’
zuaranty fund, the trial judge was not
disoualified because he resided and paid
taxes in such county. Chapman v, East-
land County, Civ.App., 260 5.\, 883,

This section disqualifying judge {rom sit-
tiny in case in which interested was not
changed by amcndment of 1871, held
strongly persuasive that it should be Inter-
oreted as theretofore practically construed.

Note 8
and hence as not dizquallfying judge own-
ing taxable property in city from sitting
in case in which money judgment could be
rendered against city. Garess v, Tobin,
Civ.App.. 261 S.\W. 430.

A judlge’s interest as taxpayer disquali-

fles him to sit in taxpayer's suit, lhough“

the suit is nominally for plaintiff's inter-
est and not for ell similarly sitvated.
Judge owning property in city held dis-
qualified to sit in taxpzyer's action to de-
clare null and void attempted tax lJevy.
Marsh v. Ferguson, Civ.App., 262 S.W, 805.

YWhere judge's pecuniary interests are
not specially affected, a judge is not, by
reason of being & taxpayver, disqualified
from sitting in a case although he may
have a merely incidental, remote, con-
tingent or possible pecuniary interest in
the subject matter of the suit. Wagner v.
State, Civ.App., 217 S.TW.2d 463, ref. n. I, e.

Where quo warranto proceedings twere
brought to question the validity of forma-
tion of Jjunior college district and trial
judge otwned property within purported
boundaries of district which would be sub-
Ject to tax in event district was held to be
valid, trial judge had no direct personal
interest in quo warranto proceedings which
would disqualify him. Id.

7. == Crzditor, interest as

A judre who holds an approved claim
agzainst an estate is disqualified from any
action therein, Ii's corders affecting the
administration of tiie estate are coram non
judice and void. Eurks v. Bennett, 62 T.
27

Under Act Dec. 23, 1849 (Hart Dig. art.
326), where the chief justice of the coun-
ty court was a creditor of the estate, he
was disqualified to act in a proceeding to
sell land thereof. Joody v. Looscan, Civ.
App., 41 S.W, 621,

Special Judze presiding over adminjstra-
tion of decedent’s estate held disqualisied
by rcason of claim against the estate, so
as to avoid a sale of realty., City of Ll
Paso v. I'L. Dearborn Nat, Bank, Civ.App.,
71 S.W, 799,

8, ==— Fess and commissions, interest by
reason of

The county judge is not dxsqu’\hﬂcd from
trying o cause by reason of the fecs allowed
him, Iennctt v. State, 4 Cr.R. 72,

The drainaze law by allowing the county
Judie certain comnussions on the sale of
bonds is not in violution of this section pro-
viding that ne Judge shall sit in any case
in which he may be intcrested. Wharton
County Drainage Dist. No. 1 v. Higlee,
Civ.App., 149 S.\W, 381,

Justice taxing fees against convicted
defendant held disqualifed for pecuniary
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intcrest making judgment void. EXx parte
West, 111 Cr.I2. 129, 12 S.W.2d 216,

§11

9. —— Question invoived, interest in

A mere interest in the question involved
in a pendiny suit, there being no actual in-
tercst in the subject-matter of litication.
does not dizquaiify a judze, McFaddin v.
Preston, 34 T. 402; Taylor v. Willlams, 20
T. §83.

The interest which disqualifies a district
judge is not interest in a question to be
determined. but interest in the cause itself
on trial. So held in aMrming the compe-
tency of a district judge to try an action to
recover possession of a portion of a tract
of langd, against a defendant to whom nlain-
tiff's tendered a severance from, other de-
fendants. although the judge hims=eif was
interested in the title to other poruons of
the same tract embraced in piaintif{’s bill
but not invoived in the sceverance. urnigsby
v. May, 84 T. 240, 19 S.3W. 345,

Rev.CIv.St.1911, art. 1675, disqualifies a
district judge interested in the ‘‘cause,”
not one ‘interested in the qtestion to be
determined.”” as would disquaiify the judges
of the Supreme Court and Courts of Civil
Appeals (under Rev.Civ.,, arts. 131¢ and
1584). New Odorless Seweraze Co, v. Wis-
dom, 30 C.A. 224, 70 S.\W, 305,

Under this section and Vernon's Ann.Civ.
St. art. 15, a trial judge is not disqun’ified
bv his interest in the question invelved,
as distinsuisiied from the result of the suie,
Stockwell v. Glaspey, Civ.App., 163 SV,
1151,

10. Relationship to parties

The judze cannot make an order dismiss-
ing the suit as to a party whose relation-
ship disqualifies hini. and then adjudicate
upon the rights of the remaaining parties.
Gains v, Darr, 60 T. 676; Garrctt v. Gaincs,
6 T. 435.

A surcty on a claimant’'s bond is such a
party to the suit for the trial of the right
of property that his retationshin to the
judge will disqualify him f(rom trying the
suit. }odde v. Susan, 55 T. 389.

In a suit against the husband of a sister
to the wife of a district judge, if the de-
fendant represents a right elaimad by i
s2lf and wife in community, and if the
judgment ta be rendered fasinst e huse-
vand would affect the conumunizy «stinge of
himsell and wife even to the exi-nt of
costs, then the wile mwust be counsiticred,
within tlie meaning of article 3, seetion
11, of the Constitution, a party to the suit,
and the district judsze is disquaditled from
trying the cause. Schultze v, McLoeary, 73
T. 92, 11 8§23V, 224,

Vernon's Ann.Civ.St. art, 15, relating to
disquahncation of judge, appiies although

1

JUDICIAL DEP.ARTMENT

the person so related s administrator oniv.

Dennard v, Jordan, 14 C.A. 328, 27 S.W.
875,

The judge’s rclationship to the garnishee
docs not disqualify him in the main action.
Patterson v. Seeton, 19 C.A. 430, 47 S.\W.
732

Where a judge is disqualifed to =it in a
criminal case because of consanguinity to
defendant. the consent of the parties can-
not remove his incapacity. Gresham v.
State, 43 Cr.R. 466. 66 S.\V. 845.

A judge who is the father-in-law of a
daughter of an intestate is disqualified from
hearing an action by the widow suing in
her capacity as survivor and representative
of the community estate on a note exe-
cuted to the intestate in his lifetime, under
this section, thoush the daughter is rot
named as a partr. Duncan v. Herder. I7
C.AL 542, 122 8.3V, 904,

The word *‘party’” {n this section was not
limited to those named as parties in the
pleadings, but included ail persons directiy
interested in the subject-matter and re-
sult of the suit, including a purchaser or
property sold at a guardian’s sale pursu-
ant to an order of the court. Jirou v. Jirou,
Civ.App., 136 S.WV, 493,

Persons unnamed in a suit by plaintiffs
suing for themsclves and in behalf of oih-
ers interested are not ‘“partics” within
this section, disaqualifying Judrce related to
parties. International & G. N. Ry. Co v.
Anderson County, Civ.App.. 174 S.3W, 203,

Judge held not disqualified because pra-
ceeding was instigated by his father-in-
law, unless the father-in-law had a dirse:
pecuniary interest in the result of the trial.
Wolnitzek v. Lewis, Civ.App., 183 S\, 812,

That judge in garnishment proceedings
{s related to garnishcee, or is in some wayv
connected with, .or intcrested in., subjocte
matter of proceedings, docs not render vor !
Judgment in original suits against Jdetend-
ant. Geriach Mercantile Co. v, Huches-
Bozarth-Anderson Co., Civ.App., 195 SV,
784,

A surety on an appeal bond is a “*party'’
to an action, but in an action for damages
for wrongful sequestration, judgment in
original proceedine will not be Leld void on
ground of disquadineation of eaunty judes
bocause of rel~tionship with surery on ap-
poad bond,  Fred Mereop Ly Coods Co, v,
Fikes, Civ.App., 211 3.W, &

The county court jndze whose dasighter
was the wiie ot 2 litigant's s0.a was not re-
Lated Ly aflinty” to the litivant (o dis-
qually him from sitting in the cause. Wil.
liams v, Fester, Civ.App., 223 S.W. 1200,

In a quo warranto procceding under Ver-
non’'s Ann.Civ.8t. art. 5977, 10 remove n
sheritf  for misconduct, private relators
have no private interest in the proceeding,
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DISQUALIFICATION OF JUDGES Art.5, §11

and are not parties to the cause, so that
their relationship to the judge would dis-
qualify him, especially where, upon objec-
tion, the pleadings are amecnded so as to
eliminate parties related to the judge. and
costs were paid up to that date. Reeves v.
State, Civ.App., 258 S.W. 35iT.

Where plaintiffs were brothers-in-law of
presiding judge, judge was disqualified
from acting in any litization before his
court involving such plaintiffs. Milan v.
Williams, 112 T. 60, 24 S.1W.24 391,

A judge was not disqualified to try suit

- for recovery of interests in 0il and gas

‘zasehold estates because his son was as-
sociated with one of defendants in busi-
ness ventures not involving such lease-
Yholds, where son twas rot interested in
teaseholds and verdiet would not atfect his
interests, thoush judgment against such
Jefendant would resuit detrmimentally to
<uch venturcs. Norris v, Cox, Civ.App.,
121 S.wad 1028,

Provision of Constitution and provision of
statute which relate to the disqualifica-
-ion of judges from sitting in a case when
rzlated to the parties are “mandatory’,
Adcock v, State, 146 Cr.R. 84, 172 S.W.2d
93,

Disqualification of district judge by rela-
-ionship to a party thereio to hear appeal
rom probate court order refusing to sct
aside appointment ¢f administrator de bonis
non or. order such proceeding tried joint-
'y with appeal froin order appointing tem-
porary administrator of same estate did
aot disqualify judge to hear appreal from
order appointing temporary adininistrator
10 which judge’'s relative was not a party
or invalidate trial of such appeal. Fry v.
Tucker, Civ.App., 197 S.1W.2d 375, affirmed
in part, rcversed in part on other grounds

. 146 T. 18, 202 S.W.2d 218.

The rule disqualifving a judge from sit-
ting in trial of case hecause of rclation-
=hip to one of the parties prevents a judge
from deciding any question affecting a
verson related to him within prohibited
Jdegree dircctly interested in subject inatter
and result of suit, regardless of appear-
ance or nonappearance of the person’s
name in the record. [Iry v, Tuciier, 146
T. 18, 202 5.\.24 218,

Trial judge was disqualified by relation-
ship from disposing of procveding to which
husband of his wif{e’s first cousin was
party, on ground that any order taxing
vosts against cousin's husband would affect
community rights of eousin, and neither
fact that trial judge, at time he tried case,
did not know that he was disqualitied, nor
fact that possibility of coliccuing costs
taxed against such cousin’s husband and
Lis wifo was doubtful, would abrogsate the
rule. Id.

Where appeal from probate court order
refusing to set aside appuintment of ad-

Note 11
ministrator de bonfs non, certiorari to set
aside such order and appeal f{rom order
appointing temporary administrator were
tried together, disqualification of trial
Judge to hear the appeal and certiorarj di-
rected at order rerusing to set asice ap-
pointment of administrator de bonis non
by relationship to a party thereto aiso dis-
qualified judge to try appezl {rom the order
appointing temporary administrator. Id.

11, —— Degree of relationship

A Jjudge who is cousin to the wife of a
party to a suit is disqualified. Collateral
consanguinity {s the relation subsisting
among persons who descend from the same
common ancestor, but not from each other.
Lineal consanguinity is that reiationship
which exists among persons where one is
descended from the other. In computing
the degree of lineal consanguiniiy exisung
between two persons, every generation in
the direct course of relationship between
the two parties makes a degree. Thus,
brothers are related in the first degree.
The mode of computing degrees of coilat-
eral consanguinity is to Dlegin with the
common ancestor and reckon downwards,
and the degree the two persons, or the
more remote of them, is distant from the
ancestor, is the degree of kindred between
themn. Thus, an uncle and nephew are re-
lated in the second degree, First cousins
are related by aflinity in the second degree.
T. T. R. R. Co. v. Overton, 1 App.C.C. §
533.

YWhen the great-grand{ather is the com-
mon ancestor of the county judze and of a
party to a suit being tried before him, the
former is disqualiticd to try the case under
Vernon's Ann.Civ,.St. art. 1, since the com-
mon law method of computirg degrees of
relationship is the rule in Texas. DBaker
v. McRimmon, Civ.App., 48 S.\W, 742,

Where the great-grandmother of plain-
tiff's wife, who was interested in an action
and of the judge who tried the same were
the same persoun the judge was disqualitied
by rclationship within the third degree,
Gulf, C. & S. F. Ry, Co. v. Looney, 42 C.A.
234, 95 S.wW. 691,

A district Judge who was a second cousin
of plaintil’s wife was disqualitied to try
the case, so that orders made thercin were
coram non judice. IEx parte West, 60 Cr,
R. 485, 132 S.\WV. 339.

That county judge’'s grandfather and
plaintilf’'s grandmother were brother and
sister shows that the judge and plaintift
were related by consanguinity within the
third degree, disqualifying the tormer to try
the case., Barnes v, Rilcy, Civ.App., 145
S.\W, 292,

A judge 1s related to his wife's first
cousin by atlnity, although not to the hus.
band of such cousin. and, where a judg-
ment against the Lusband would adversely
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affect the community Interest of his wife's
cousin. he is disqualified. Seabrook v.
First Nat. Bank of Port Lavaca, Civ.App.,
171 S.W. 247

A judge who presided at trial of cause,
who was related within third degree to a
surety on appellant’s bond, should have
excised himsclf as disquealificd, and de-
clined to make any order in case. First
Nat. Bank v. Hecrrell, Civ.App., 180 S.W.
79T,

Where a district judge is related within
the third degree to parties to a suit for an
injunction and receiver, he is ther2by dis-
qualified from hearing the injunction suit,
Woodward v. Smith, Civ.App., 233 S.W.
847. -

TWhere county judge. hefore whom Dro-
eceding was had to show that one previ-
ously deciared to be of unsound mind had
recovered his sanity, was e husband of
the aunt of the wife of the one previously
ad,nviged intane, the county judce was
reinted to the one previousiy adju<ced in-
sane 'vithin third degree by aftlinity™ un«
der Vernon's Ann.Civ.St. art. 13; Ver.
non's Ann.C.C.P. art. 332, ard hence his
ment showing recovery of sanity was
~oid. Irons v. Suate, 142 Cr.R. 227, 1352
S.awvad 332,

Jurcr whose sister had married second
cousin of deceased was not disqualified
as beirg related to decearsed in third de-
grec from servinz at trial of defeadant
accused of murdering deceased. Cortez
v. State, 144 Cr.2. 116, 101 S.3W.2d 435.

Judge was related by affinity within the
third degree to his wife’s first cousin and
hence was disqualified to dispose of mat-
ters involved in proceeding to which such
though
cousin herself was not named as a parny
and any adjudication therein, with the
exception of court costs, could affcct only
the aileged separate estate of her huszband.
Ery v. Tucker, Civ.App.., 197 S.\W.24 375,
aflirmed in part, reversed in part on other
grounds, 146 T. 18, 202 S.W.2d 213.

12. —— Attorrey related to judge

An attorney, having o contingent fce, Is
not a party to the suit whose relationship
disqualities the judge. Winston v. Master-
son, §7 T. 200, 27 S.\W, 7G8.

A judgment rendered by a state judgze
does not deprive the defeated party of his
property without due process of law, in vio-
lation of fourtcenth a:nendment to the fed-
eral constitution, merely because the judge
was the father-in-law of the attoracy of
tho successful party, who was enntled to
reccive a part of the judement for his fees.
Missouri, K. & T. Ry. Co. of Texas v.
Mitcham, 57 C.A. 134, 121 S.W. §71.

Trial judge, who was brother to plain-
tiff's counsel In suit on insurance policy,
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held not disqualified by reason of such re-
lationship. Mlissouri State Life Ins. Co. v,
Rhyne, Civ.App., 276 S.\W. 737,

Where plaintiff and his attorney invoked
Jurisdiction of court for decision on amount
of fee to be paid by p'ainu:ff to attorney
in compensation case, judicial determ
tion of amount of such fee was renuired
and attorney was a ‘‘partv’’ to litigarticn
within meaning of statute dizquaifving
Judges who are related to parties, and de-
cision of judge who was father of attorney
was void. DPosta! dMut. Indemnity Co. v.
Eilis, 140 T. 570, 1€ S.\Vv.2d 482,

13. —— Corporate officer or stoskholder
related ¢o judge

A Judge is not dirqualified hecause he is

related to tho president of and stockholder

in a company which is a pariy 10 the
suit. Vise County Cozal Co. v. Carter
Bros.,, 3 App.C.C. § 3(6.

A judze who is the brother-in-law of a
stociihnldir and president ¢f a corporation
is not disqualified to try un action to v nich
such corporation is a fpar Lewis v,
Hilisboro Roller-2liil Co., Civ.App., 22 5.3V,

338,

Appointment of a receiver for corporaticn
by a judge related to some of :he =
koiders who were not parties
Ex parte Tinstey, 57 Cr.R.
306, €5 Am.St.Rep. §18.

Vas,

Tha fact that the trial indge In sarnish-
ment was tie father-in-law of the casmer.
who wus a stoclihnlder in the garnishee
bank, would not disgualify the judge under
this section because of athnity or con-
sanguinity, Kingman-Texas Impicment
Co. v. Herring National Dunk, Civ.app
133 S.W. 391, '

Judre related within prohiivited docrees
to stockhoider of capital stocli corporation
held not disqualitied from tryving case
whorein  corporation was party.  Texas
I"arm Tturecu Cotton Ass'n v. Williams, 117
T. 218, 300 S.W. 44. )

14. Counsel in case

That the presiding judze has here:iofore,
as couns<l, given an opinion in regard to
tho validity of the title to the land in con-
troversy is not a ground of disqualification.
H. & T. C. Ry. Cu. v. Ryvan, 44 T, 426; Lce
v. Heuman, 10 C.A. GGG, 32 S.W. 393, Nor
is it a ground of disqualitication that he
has acted as an attorney lor a part owner
of the lund in litigation, but who was not
intercsted in the pending suit,  Glasscock
v. Hughes, §5 T. 461, Liut if he has at any
time been consulted by and given advice to
one of the litizants as to the matters in dise
pute, although without fve, he is disquali-
fled. Slaven v. Wheeler, 5§ T. 23; New-
como V. Likht, 58 T. 141, 44 Am.Rep. 604.

This disqualification exists if the judge
has before his election Leuvn consulied as
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DISQUALIFICATION OF JUDGES Art. 5, §11

an attorney, and has given advice as to a
matter in dispute. which afterwards re-
sulis in a suit belveeen the partics at vari-
ance, cven thouTh he has charged no (ee
for his advice, That *‘the presiding judge
had heretofore. os connsel, given an opinion
in rez~ard to the valulity of the title to the
nnd in controversvy.' is not cquivalent to
*witere he shall have heen of counsel in the
casa™ (Const. of 1552, art. V, £ 11), and is
not 2 ground of dissualiiication, and an or-
der for change of venue for such reason is
not legal, and when objected to is a cause
of reversal, Railroad v. Ryan, 44 T. 4IG.

A District Judge cannot presile on the
trizl of a crinunal case wherein he has
teen of counsel. Thompson v. ftzote, 9 Cr.
B. €i2. Dut such disqualified [udge may re-
cewve an indicunent from the grand jury,
a:nd nake orders preliminury to the trial of
the case. Cox v. State, 5 Cr.R. 659,

An attornev for a priconer discovered
some interlineations and alteraiions in the
rriccrot's hoii-Ltond, and in converration
wiiho olanr atiorneyws tor the prisoner matn-
tairned the invarity of tia: bond in conse-
aucnce. He ii2id no convirsatien with the
prizoner on the subject.  Ield, that he
was not disqu:.litied to sit as judge in a
guit on tha bond. Hobbs v. Campbell, 78
T, 307, 19 S.W, 282,

A judge is not disqualificd by reason of
his j.2me havinz teen inadvertently signed
to a rleadiaT  Radiway Co. v. Mackney, 83
T. 41v, 18 S.W, 94D,

This section, when construed with Ver-
non’s Ann.C.C.P. 1323, arts. 25 and 32, does
no: discualify once who was district at-
tcrney and judgz-elect at the time the
offense was commiited, but who did not
appoar against the accused, from conduct-
ing the trial after his term as judgze began,
Ttziman v, State, 32 Cr.R. 426, 24 S.W, {12,

A county judge is not disqualified to try
a suit to rescind a sale induced by faise
representations, because he is the attorney
for a party prusecuting a suit in the dis-
trict court to recover goods sold to the same
buver on the ground that he had made
faise statements as to his financial condi-
tion. Meyers v. Bloon, 20 C.A. 654, 50
S.W. 217,

A county judge having been counsel for
defendant held disqualitied from presiding
at a certain trial. Woody v. State, Cr.
App., 69 S.W. 135,

A county judge who prepared a wotion
for new trial in behalf of a sherif in an
action against him in justice court was
“thereby disqualificd to try the case on ap-
peal to county court, even though he knew
nothing abour the jacts and did not con-
sidor himself the shenifC's attorney. Gaines
v. llindman, Civ.App., 74 S.W, 583,

Judyie held not disnualified to hear a
cause involving the issue whether the inak-

2 Tex.St.Constitution—12 : 1

Note 14
er of a note promised after his discharge in
bankruntcy to pay it because a law firm of
which he was then a member apreared as
attorneys in procerdirgs prior to the bank-
ruptcy of the maker, Duckwell v. Farm-
ers’ & Merchants' Nat. Dank, 97 T. 443,
79 S.WL oS

When county judge is attornev for a
party in the district court he cannot take
his client's a:tidavit to his inability to give
security for costs in lieu of writ of error
bond. Kaiklosh v, Bunating, 40 C.A. 222,
§8 S.1V. 289,

A judge is disqualified to try a case

where, as an attorneyv before he became
judge, he was consulted by and advised one
of the parties. in rzzard to a depos:tinn
that was heing taken in a cace between the
same parties and involving the same sub-
Ject-matter. It is immaterial what was
said in the conswitation or what the advice
was. It may have been considered by him
a matter not atlectint the cise or one too
trivial for the party (who cousuited him) to
notice. lHaving been consuited in regard to
. the matter and having counseled the party
in regord to it constituted iim counsel in
the case znd di:njualiled him f{rom after-
wards sitting in the case as & judze. John-
son v. Johinson, Civ.App., §3 S.WW. 1104,

That the resular district judze appearcd
to some extent as one of the counsel for
the successful party held no ground for
the reversal of a correct judsinent. Me-
Allen v. Raphaei, Civ.App., 96 S.\W., 760,

A county judge is not disqualitied from
acting in a criminal case b2cause he is at-
torney for plaintiff in a civil action aszinst
accused in the district court. JMclndoo v.
State, 66 Cr.R. 307, 147 S.\V, 203,

Judge held not disqualified to appoint a
-receiver of a rnilroad company because at
some time prior thereto he had been con-
sulted by persons who had subscribed mion-
ey to aid in its construction. concerning
their liability on their subscriptions. Butts
v. Davis, Civ.App., 143 S.W, 741,

Under this section. and Vernon’'s Ann.
Civ.St. art. 15, that a trial judge has
been of counsel betwcen the parties fn a
ditferent case does not disqualify  hini,
Stockwell v. Glaspey, Civ.App., 160 S.\W.
1131,

The Assistant County Attorney, who in
discharge of his duty assisted the grand
Jury in investigation of the ¢ase and wrote
the indictment returned, which was super-
scded by another found by the succeeding
grand jury, i3 within Vernon's Ann.C.C.D.
art. 552, disqualilying a judge 1o s:t in case
where he has been counsel tor the stace.
Datterson v. State, $3 Cr.R. 169, 202 S.W,
§3.

District Judge held nor disqualificd be.
cause he was emploveid whi'y an attorney
by counsel for plaintiif, where he was not
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Note 13
a member of firm and had no interest iIn

the case. Mercnants'  Nat. Eank of
Brownsville v. Cross, Civ.App., 283 S.TW.
5535.

Judze, even i{ of counsei in case con-

cerning disnuted boundary, was not there-

3> disqualided in subsequent case involv-
ing differeat partics and different land.
Ruth v. Carter-Kelly Lumber Co.. Civ.
App., 286 S.\V, 905,

Where accused and another were jointly
indicted coirdictee's attorney who, on ab-
sence of actint judge, became special
Judge, held disqualiied from sitting at trial
of accused. Parrish v. State, 127 Cr.R. 138,
75 S.w.2d 262, :

A judge of the district court who, as
district attorney, actively participated in
the investization and preparation of mur-
der procecution as counsel for the state,
prior to his qualifying as judge, was dis-
qualified from sitting in or acting in the
capacity of a judge in the case. Koll v.
State, 143 Cr.R. 164, 1537 S.W.2d 377,

To come within the meaning of *‘counsel
it must appear that the
judse acied as counsel in the very case
that is before him. Ex parte Largent, 144
Cr.R. 342, 192 S.\W.24 419, certiorari denied
63 S.Ct. 72, Ji7 U.8. 658, 87 L.IZd. 525, re-
hearing denicd 63 S.Ct. 412, 317 U.S. 713,
87 L.Ed. 368. - .

Under provision of statute and constitu-

- tional provision relating to disqualification

of judges, where judze in liquor prosecu-
tion had been assistant county attorneyv
who prosectited and secured convictions of
defendant for prior liquor violations, de-

. fendant sought by motion at start of trial

to have judse disqualified, and rulings on
evidence, instructing jury. and hearing
motion for nctv trial eailed for exercise of
judicial discretion, the entire proceedinzs
were a nuliity and the judgment of cou-
viction void, Adcock v. State, 146 Cr.R.
84, 172 S.W.2d 102,

In liquor prusecution, where county judce
had becen assistant county attorncy at
time of prior liquor prosccution against
same defendant, the county judge was
disqualified. Woodland v. State, 147 Tex.
Cr.R. 84, 178 S.\.2d 528.

Mere fact that trial judge was assistant
county attorney at time the alleged of-
fenses involved nrose or were tiled did not
make him ‘‘counsel’” for the state. but, §f
he hzd participated in preparation or in-
vestization or thwe case, he would be coun-
gel for the =tate. Prince v, State, 158 Cr.R.
65, 252 S.\WV.2d 045,

On motion for trial judge to recuse hime
self, record established disqualification of
tudge on ground that while assistant coun-
ty attornevy he had assisted In prosecution
of a companion case, Id.
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In order for a trial judge to come within
inhibitions against sitting as judge in a
case in which he had been counsel, it is
necessary that judze had acted as counsel
for some of parties in »uit before him in
some proceeding in which issues were same
as in cuse before him. llatiock v, Sanders,
Civ.App., 273 S.1v.24 935,

Fact that trial judze had b2en counsel for
certain persons in a voluntary partition of
lands, a portion of which were involved in
a suit between ditferent parties in form o?
trespass to try title, did not disqualify the
Judge from trying the case to try title.

15. Waiver of disqualification

The incompetency of the judgse cannot te
waived by consent of parties, Chambers v.
Hodges, 23 T. 104.

The disqualification of a judge is a mat-
ter atfecting the jurizdiction and power of
the court to act. and cannot he waived.
Lee v. DBritish-American Mortgage Co.. 51
C.A. 272, 115 S.W, gon,

This section relating to interest is a
declaration of public poiiry, and the dis-
qualification cannot be wzived. Lindsiey
v. Lindsley, Civ.App., 132 S.W.24 415, re-
versed on other grounds 139 T. 512, 143
s.aw.2d ce.

Disqualification of judge under this sec-
tion and Vernon's Ann.Civ.St. art. 15, pro-
hibiting him from sitting in any case
wherein Le may be interested or where

-either of parties may be retated to hinm

affects judge's jurisdiction and power to
act and cannot be waived. Postal Mut.

Indemnity Co. v. Ellis, 140 T, 570, 169 S.
W.2a 482,

Where disqualification of judse arises
from a constitut:onal or statutory provi-
sion. it cannot be waived even by consent
of parties litisant. Woodiand v. State.
147 Cr.R. 84, 178 S.1Vv.23 525,

The disqualification of a judse by rea-
gon of his interest in the case or by reason
of relationship to one of the porties cannot
be waived in order to give validity to his
actions. Fry v, Tucker, 146 T. 18, 202 S
W.2a 18,

16. Objections

The question of disqualification of a
Judge by reason of his interest in case or
by reason of rchitionship to one of the
parties may be riised subsequent to his
actions in the case. Fry v. Tucker, 146
T. 18, 202 5.Wv.24 21s.

17. Determination of disqualification

The disqualification, if contested, must be
shown by testimonv upon a proper issue
arising on the sugucstion, Henderson v.
Lindley, 75 T. 188, 12 S\, 979 Wright v,

. Sherwood, Civ.App., 27 S.\WV, 18,
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DISQUALIFICATION OF JUuDGES Art.5, §11

An lIssue as to the disqualification of a
Judre to =it as such in a cause pending in
his court should be tried and determined by
him: lus evidence should be given under
oath, and the facts in evidence on the is-
sue should be incorporated in the record
on appeal. Slaven v. Wheeler, 58 T. 23.

Judge should not try a case in which
there is the least ground for his disnualifi-
cation, and if error is ever made as to dis-
qualification it should be in favor of dis-
sualincation rather than against it Co-
tulla State Bank v. Herron, Civ.App.. 202
&AWV, TIT.

Doubt regarding disqualification of judse
shouid be rcsolved in favor of disqualifi-
caticn rather than for _qualix".ca'.\on of
fudge. Lindsley v. Lindsley, Civ.ApD.. 152
S.AV.od 415, reversed on other grounds 13J

T 512, 163 S.W.2d €22,

13. Acts of disqualified judge

The acts of judres subject to any con-
stitutional disqualification are void. Cham-
b v. Hodges, 23 T. 104 Neweome v,
1iehe, 535 T. 141, 44 Am.Rep. 6di: Tempie-
ton v. Giddings, Sup., 12 S.\V. §51: An-
Ceck, 22 T. 435: Duris v. Den-
. . 277: Gains v. Darr, 60 T. 67G:
Jouctt v. Gunn, 13 C.A, 84, 353 S.W. 12(;
Nona Mills Co. v. Wingate, 51 C.A. 619, 113
2.\, 182: Lece v. British-American Mort-
soze Co., 51 C..A. 272, 115 S.W, 320.

Thouch the judse who granted the order
for issuance of a writ of certiorari and
approved the bond was disqualified by in-
terest, and therefore the order and bond
were void. yet another and qualified judge
having presided when motion to dismiss
the proceeding was made, and he having
_made an order allowing the filing of 2 new

"l.ond. which he zpproved, and made an or-

der adoptinz and continuing in force the
writ therctofore issued, this was in effect
an approval of the application for the writ
and an authorization of the writ, and re-
lieved the procreding of objection on ac-
count of the disqualification of the first

__iudge. Comstock v, Lomax. Civ.App., 135

8., 185, .

A disqualified judge cannot enter 2 de-
cree or order aureed to by the partics, and
any judgnient rendered by him must be

. roversed. Seabrook v, First Nat, Dank of

Tort Lavaca, Civ.App., 171 SAV. 247,

An order extending the time for flling
the statement of facts and bills of excep-
tion, made by a judge who is disqualificd
to sit on account of having represented
one cof the parties in the action, is void.
Dolsons v. Sheridan Stove Mfg. Co., Civ.
App., 178 S.W. G2,

If a judge has been of counse! in case in
behalf of one party he is disqualitied to
iry case, and his order dismissing it was
void. Kruegel v. Williams, Civ.App., 134

. 8.V, 683,

2

Note 18
Where 'a county judge of the county
where appellant resides is disqualified to
try the case because of some of the con-
ditions specified in Constitution and stat-
ute, he is for the same reason prohibited
from performing any judicial act which a
trial iudze or court must perform before
jurisdiction of the appeilate court attaches,
and an aflidavit of inability to give appeal
bond, pursuant to Vernon's Rev.Civ.St
1925, art. 2266, made before him, is of no
more value than if made before a notary
public or clerk of a court. The determina-
tion of the sufficiency of the strict proof
of inability to give security for appeal costs
is a judicial act which a disquaiified county
judge cannot perform. \Wells v. Arledge,
Civ.App., 239 S.\W. 991,

Any judicial act or discretion exercised
by disqualitied judge is void. King v. Wise,
Civ.App., 1 8.\W.2d 932,

Act of judge subject to constitutional
disnualification is void as between parties.
and can. be attaclked in collateral proceed-

Proceedings before special judge, not
shown by clerk's minutcs to have been
elected in substantial compliance with stat-
ute, are void. Warner v. Buckley, Civ.
App., 42 S.\W.24 116,

A judmgment, entered by a judge who is
disqualiried by constitutional inhibition
azainst permitting a judge to sit who has
been counsel in the case. 18 void. Williams
v. Sinclair-Prairie 0il Co., Civ.App., 15
S$.1.24 211, .

A district attorney ‘could not. after his
appointment as judge, approve an appeat
bond in a case in which district attorney
had participated, since his act would in-
volve exercise of judicial dizcretion. Wal-

116.

The acts of a judge subject to any con-
stitutional disqualification are veoid. Linds-
ley v. Liuds:ey, Civ.App., 152 S.\W.2d 4135,
reversed on other grounds 129 T, 512, 163
S.W.20 633, .

A discualitied Judge may perform any
acts as are winisterial, but may not per-
form any acts that call for the exercise by
him of a judicial discretion. Koll v, State,
Cr..\pp., 137 S.W.24 377,

- Acts of a disqualificd judge constituting
an exercize of ‘judicial discretion” and
thevetora prohibited include changing the
venue of a case, drawing the vemre, and
approving an appeal bond. Id.

Judze of the Fiftcenth District Court of
Grayson County who was disqualified to
act in murder prosccution because he had
investiguted the murder while he was dis-
tmct attorney, performcd an act of “judi-
cial discretion® rather than a “*ministerial
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act’” when he transferred the murder prros-
ecution to the Fifty-Ninth District Court
of Grayson County, requiring reversal of
murder conviction, where the transfer was
authorized only by virtue of power con-
ferred by statute. I¢.

A Jjudicial act of discretion exercised by
a judge disqualified under this section and
Vernon's Ann.Civ.St. art. 15, prohibiting
hitn from again sitting in a case where-
in he is related to either party is void.
Postal Mut. Indemnity Co. v. Ellis, 140 T.
570, 169 S.\W.2a 482.

Where a county judze hearing second
liquor prosecution vras disqualified because
he had bLeen acssistant countv attorney
at time of first prosecution, judgment ren-
dered on second presecution’ was void and
subject to collatera!l attack. Woodland v,
State, 147 Cr.I.. 84, 178 S.\W.2d 3I8.

Where second conviction for vio’ation of
liquor law was void because of disqualifi-
cation of judze wiho hzad been assistant
county attorney a: time of first prosccu-
tion, the second conviction was not avatl-
able to state for enbanceinent of punishe-
ment in third prosecution. Id.

Judge disqualified by relationship to one
of t.:z parties tirereto to hear appeal {rom
protate ccurt order reiusing to set aside
appomnunent of administrator de honis non,
lacked jurirdiction to maiie partics to such
appeal partics to another anneal and cer-
tiorari proceeding invoiving propriety of
same ajppomniment and appointment of
temporary administrator in same estate or
to assess any costs against such partics
in any of the proceedines, Fry v. Tucker,
Civ.App.. 197 S.W.2d 275, afiirmed in part,
reversed in purt on other grounds 146 T.
18, 202 S.\wv.2a Iis8.

Any order or judg.ment cntered by a trial
jJudge in any case in which he is dizauali-
ficd is void. TIry v. Tucler, 146 T, 18, 202
S.\W.24 218.

19, -—— Permissizle acts

A judge dixqua'ifizd to sit in a criminal
case may nevertheless sct it on the docket.
Taylor v. State, 81 DL 359, 183 8V, 14T,

A julge's dizqualification to try a case
did not disqualify him to call the special
term of court at which it was tried. U. 8.
Fidelity & Guaranty Co, v. Henderson
County, Civ.App., 253 S.\W, 83,

The mere graiating of leave to flle an
amendment to plcading is mercly o for-
mal order where notihing is decided, and
one which an intercsted judze may enter,
Reeves v. State, Civ.App, 238 S.W., 577,

TWhere conditions precedent were com-
plied with, act by city conunissioners of
entering order calling clection on question
of their recall was ptan ‘‘nunistenial duiy,”
which could be enforced by mandamus, al-

JUDICIAL DEPARTMENT

though they were Intecrested In resuit of
election. Miller v. State, Civ.App., 53 S.
W.2d 838.

A judgment in suit by next friend of an
insane person to cancei cer:ain oil and gas
leases and to recover certain.mineral estate
en:ercd by judge who had been of counsel
was void under constitutional provision that
no judge shall sit 1n any case when he shall
kave been counsel in case. Willlams v.
Sinclair-Prairie Oil Co., Civ.App., 135 S.W..
2d 211,

The entry of an order by a judge, re-
quiring court reporter to malie a state-
ment of facts, after nling by defendant of
pauper’'s affidavit, constituted perrormance
of a purcly “ministerial act’® which judge
could perform notwithstanding that he had
been an attorney in case, and refnisal of
judze to enter such order, althouzh re-
quesied to do so on several occasions
Justitied reversal of conviction. Walicce
v, State, 125 Cr.R. C23, 133 S.3v.2d 116

Undzr this section prohibiting a judze
sitting in any case in which he was coun-
sel, incopacity of a ualiled judze ex-
tends oniv to any action involving exercise
of judicial Qiscrction, and hence such a
judge may perform purely nunisterial ac:s.
1d.

The term ‘“‘minjsterial act’ which a dis-
qualilied judge is not forbidden to do, in-
ciudes the making of orders preliminary to
the trial, the transferring of such a case
to a court having jurisdiciicn thereof, the
setting of a case {or triz!, the reinstating
of a case which has be:n imiproperly dis-
missed. and the receiving of a report of
the grand jury embracing an indictment on
the trial of which he wouid be disqualiiled
from sitting as trial judge, espccaally in

v. State, Cr.AApp., 157 S.3V.23 377,

29. Special judoe

Vernon's Ann.Civ.St. art. 1893, does not
contlict with this section and must be com-
plied with when the district judse is diz-
qualified by recason of being a party to a
suit pending in his court. Iruegel v. Nash,
Civ.App., 72 SAV, 601, ¢"2; Qates v. State,
56 Cr.It. 571, 121 &.\W, 370; .Alley v. May-
fleld, 62 C..A. 231, 131 3.\W. 295,

These amendmonts to the constitution re-
pealed only such existing laws as wore
repugsnant to them; and at the time they
went into cifect there woere stiatutes in ex-
istence which prescribed, that when the
county judzo should be disqualifled to try
any case, it should be transterred to the
district court, and that such court shou!d
have original jurisdiction thereof. If the
provision in reference to disqualification of
county judye had been mandatory, since it
applivs especially to the county judge, we
should construe it as pointing out the only
mcthod by which the disqualification of
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DISQUALIFICATIO

that cofiicer was to be remcdied. Dut the
language is: °**A competant person may Le
.apremted in such manner as may be pre-
sc-ibed by law.” This is the language of
permission and not of command, and we
consirue it 2s having been intended to con-
fer a discretionary power upon the legis«
lature over the subject-matter, and not to
it the wmore genera! power conferred by
section 16. Dulaney v. Walsh, 90 T. 333,
38 S.W, 748,

The acting county attorney of a county
i= not disqualified from acting as special
Judze in the trial of a case, pursuant to an
appointment by the governor, McCam-
riant v. Webb, Civ.App., 147 S.\V, 633,

Nowwitlistanding Vernon's Ann.C.C.P,
art. 332, the local bar, under Vernon's Ann,
Civ.3¢. art. 1857, providing that whenever
the judge of the court shall be absent or
un~oie or unwilling to hold court the prac-
tiemg lawyers of such court may elect a
‘epecial judge, may select a special judge
where the Governor fails to designate a
district judza to try the case in whicn the
resular district Jjudge was disqualiied.
Weko v, Reynolds, Civiapp., 160 8S.W, 132,

Acts 24th Leg. ¢. 45, authorizing the ap-
pointment of a special judge where sicii-
ness or other reasons render it impossibie
for the disquezlified judge to exchange with
a rezular judge, perniiis an appointment
on!y «when the c¢xchange {is impossible in
fact. Cohn' v. Saenz, Civ.App., 124 S.\W.
oS3 . :

"A srecial district judge elected by the
bar to try a particular criminal case on the
ification o the rezular district judse
under this section, held not to have power
to sit as judge, he not having been selecied
by tLe attorneyrs in the case under Ver-
non’s Ann.Civ.St. arts. 1885, 1886, and art.
18§57 not applying. Strahan v. State, §7
Cr .. 324, 221 S.\W, 976.

Judge absent from the courtroom while
preparing to make a trip, held absent with-
in th> statute authorizing the election of a
specinl judge by the bar, althoush he was
still in the city. Tucker v. State, 94 Cr.
R. 119, 219 S.\V. 1063,

Where special Judge elected under Ver-
non’s Ann,Civ.St. art. 18§87, has apparently
fully tried case, in absence of regular
Jwl-~  questions as to incompletencss of
statuie are moot. Carroll v. State, 104 Cr,
R. 11, 282 S.\W,. 233.

Cevernor's  anpointment of practicing
lawyer to try case held void for want of
sonstitutienal ennditions precedent. Har-
ris v, State, 105 Cr.R. 342, 288 S.\W. 450.

Sherilt's failure to make proclamation at
courthotse door that special Judge is about
to b~ clected rinders election void. Warner
V. Duckley, Civ.App., 42 S.Ww.2d 116.

Record disclosing judgnment was signed
by speeial judge, but failing to show that

N OF JUDGES Art. 5, §11

Note 21

regular judge of county court was disqual-

ified or cause of disqualification, held not to

disclose fundamental error. Compere v,
Girand, Civ.App., 42 S.\W.2d 278.

A special district judge elected by mem-
bers of bar to ‘’preside in all cases in
which regular judge was disqualified” was
not appointed in consonance with Ver-
non’s Ann.Civ.St, arts. 1885, 1538 to 15891, or
this section and hence judgment he ren-
dered. in action for injuries and property
damages arising out of automobile colli-
sion, was void. Younser Bros. v. Turncr
Civ.App., 132 S.W.2d 632.

If a district judge before whom a cause is

pending has not certifled to the Governor
his disqualification, Governor does not have
authority to act but if Governor has re-
ceived such certification, he has authori:v
to designate some district judge in an ad-
Joining district to exchange benches with
the regular judge, and if the judges are
prevented from exchanzing benches and the
parties to the cause fail to agree upon an
attorney for the trial of the case, the Gov-
ernor may, upon receipt of a certificate of
inability of parties to agree, appoint a per-
son legally qualified to act. Op.Atty.Gen.,
1929, No. 1566,

Where county judge was disqualified to
preside over probate proceedings in which
he desires to file for record the birth cer-
tificates of himself and his brothers and sis-
ters, he should certify his dizqualiication to
the Governor, and it would then be the
duty of the Governor to appcint a suitable
person to scrve as county judze in his
place. Op.Atty.Gen., 1910, No. 0-2673.

21, =—— Agreement on special judgel

Vernon’s Ann.C.C.P. art. 533, does not
transcend the censiitutional provision in
providing that such agreement- may be
made Ly the attorneys of the parties and
the attorney represcntingy the Siote may
make such agreement with the defendant
or his attorney. Davis v. State, 44 T. 323:
Early v. State, 9 Cr.R. {476, overruling Mur-
ray v. State, 31 T. 3o1.

Where a district judre has becn of coun-
sel, the parties may by consent appoint a
proper person to try the case. ‘Thompson
v. State, 9 Cr.R. 649.

In a suit by publlcation, the judge being
disqualified, the plaintiff sclected a special
Judge, who procceded to render judzment
by default. The =election by the plaintift
not being an appointment by the partics,
there was no jurizdiction. and the Judg-
ment rendered fn the cause was void.
Mitche!ll v. Adams, 1 U.C. 117,

A Judge cannot be sclected by one party
in the abscnce of the other, and his acts

are void. Latimer v. Logwood, Civ. APP..

27 S.W. 9u0,
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Art. 5, §11 JUDICIAL DEPARTMENT

Note 21

Where a special judge was agreed upon
by all of the parties except two, and it was
not shown tha: they twere parties to the

defendant, it was competent for parties to
select a special judge to try case by agree-
ment, undcr this section. Cobh & Gregory

agrecment. nml they did not appear, the v, Parker, Com.App., 212 S.\W. 1918,
speeial yuiize was without lawful authornity . ) .
to uetermine the issues aifecting their  “Gréement to try case before rpecial
rights. Lomar v. Morns, 59 C.A. 378, 126 judge necd not be in wriing. Yarberough
SV, oo . ' - ' v. State, Civ.App., 273 S.W. 542

Under this section, and Vernon's Ann.
Civ.8$t. art. 13, and Vernon's Ann.C.C.I%.
arts. 532, 533, the seiection of a cpecial
judge by agrecinent was authorized only
when the reguiar judzge was disaualified.
Summerlin v. State, 69 Cr.R. 275, 13 S.\WV.
§90.

Under this section. where the parties to
a suit in the Distriet Court, from which the
regular judge was absent under quaranune
restrictions, zagrced to try the case befure
a meomber of the bar. such spbecial judge
was without authority to act. Durn v.
Home Nat. Ea.k, Civ.App., 181 S.\W. 639,

Selection of a special judge by agreement
of the partics, in a case where the regular
judce was not dizqualificd merely by his
absence, was a nullity, and the acts of the
special judge were vo.d. Pickett v. Mich-
ael, Civ.App., 187 8. W, 426,

Where the record is silent as to the ap-
pointment of a special district judge by
consent of the pariies, the Appellate Court
must presume, in the absence of excep-
tions, that the pariics exercise their con-
stitutional right to empower the special
Judge by consent to try the case. PRos-
setti v. Denavides, Civ.App., 195 S.W. 208.

Conceding the authority of the Legisla-
ture to pass laws facilitating the exercise
of the right of ti:e parties under this sec-
tion, to sciect a person to try the case in
lieu of a difqualified judge. such Jaws can-
not be inconsistent with the terms or re-
strictive of the right given by the Consti-
tution so that Vernon's Ann.C.C.P, art. 333.
is invalid so far as it malkes such right
cecnditional on tha impossibility of securing
a judce by excihange of districts, and the
parties may scdect & person to try the case
without complying with that article. Pat-
tercon v. Siate, 87 Cr.R. 95, 221 S.W., 3936,

Where the parties by agreement appoint-
ed an attorney to try the case pursuant
to this section, the fact that the Governor
thereupon appointed him did not detract
from the force of his selection by the par-
ties, Id.

‘This section expressly provides that when
Judge of a district court is disqualified to
hear and deternune & caze, partics may by
consent apipoint i proper person to try ft.
and Lemsiature was without authority to
deny such rizht by Vernon's .Ann.Civ.St.
art. 1833. Woodinen of th:e World v. Alex-
ander, Civ.App., 230 S.W. 343,

Where special judge who had been elect-
ed was disquaiiticd because of counsel for

18

Judgment rendered by special judse se-
lected by agreement is nullity, whare regu-
lar judge not disqualified. Lailey v. Trip-
lett Eros., Civ.App., 278 5.W. 210,

Trial by special judge seiected under
agreement because of ditqualificaticn of
presiding judge held not void, where record
showed nothing to contradict disqualifica-
tion. Maxey v, State, 104 Cr.IL. 661, 233
SV, 617,

Parties could not confer jurisdiction on
atlorney to try case, where presiding juige
was not disnualified and prcceedinzs before
special judge were a nuiity. Grogan v,
Robinson, Civ.App., 8 S.\W.2a 571

Parties can appoint special judze by
musual censent only when regular judge is
disquuiified. Compere v. Girand, C:v.App.,
42 S.w.2d 278,

The power conferred by this section pro-
viding that when a judge o! the district
court is dizqualified the parties may, by
consent. appoint a proper person to try
case cannot be limited by legislative act.
Fevnoids v. City of Alice, Civ.App., 150
S.1W.24 453,

Under provision of this section that
when a julge of district court {s disquali-
fied the parties may, by consernt, aproint
& proper person to try case, there 1s no
room for construction and literal terms o?
provision must be followed, but if there
is a disqualification of re~ular judse par
ties have power to arFree upon a
Judge, and if regular judge deems hi
disqualified and so certiftes and parties
procced to trial beiore a special judze up-
on whom they have agredd, they ate “es-
topped’” to question fact of Jdisqualitication.
1d.

Where term of district ccurt at which
case was to be tried was nbout tn expire
and presiding judge was disgualifed and
n judge from another district whe mizht
have had power to try carse was naavail-
able, and before trial pariies enterel into
written agreemont that case should be
tried Lefore a special distriet judge and
parties proceeded to trial under agrecment
without protest until after judgment was
rendered, judzment cottid not be attacked
Ly plaintiffs on ground thiat speecial juldge
lacked authority to try case. ld.

22. Exchange of districts

Rev.S$t.1895, art. 1114, renuires special
terins of the district court to he heid not
less than thirty days afier the regular ter

) .
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DISQUALIFICATION OF JUDGES Art.5, §11

is adjourncd. In those districts where
there 1s no interval between the adjourn-
1ment of a term in one county and the com-
mencement of a term in another, a special
sudge may hold the special term in 0ae
county wihnle the regular term is heid in
.he ciher. .\ case of convenience js pre-
s:xnted under the Constitution which aliows
district judzes to exchange districts “when
they deem it expedient.”” Munzesheimer v.
Fairbanks. §2 T. 251, 18 S.W. 697

If the provision of Vernon's Ann.C.C.P.
art. 332, that “'in case of sickness or other
reasans  rendening it impossible to ex-
change, then the parties or their counsel
o . kave the right to sclect or agree on
an aitorney of the court for the trial there-
of.* s=irould be held invalid as violating
:hiz section. its invalidity weould not ine
validute the balance of the section in so
s.r us it provided for an exchange of
er such circumstances. Qates
5 Cr.R. 571, 121 SV, 270.

“ernon's Ann.Civ.St. art. 1885,
0.8, Tlection Coce, art. 9.01, Rev.Civ.
arz. 372%, and this section, which de-
r¢s that district judges may hold courts
cachh othwr when expedient, a distric:
strict not embracing the coun-
1y in which ti2 contested election was held,
iitinz in exchange witu the judsge of that
Giatrics, eduld try the case; Jurisdiction
seinge conferred on the aistrict court and
‘nt 1ts judwe. Savage v. Umphres, 62 C.A.
2ud, 121 SAV. 201

Acts I8th Leg., (1223) ¢ 104, crecating
Iieventh, Tilty-Fifth, Sixty-First, and
tlizhitieth judicial districts, held not uncons
stitatioral os violative of this section or
art. 5. § 7. Dorch v. Rooney, Civ.App., 275
EREEHEN '

This section Is seufficient authority for
enacinient of Vernon's Ann.Civ.St. arti-
clos 2aea aud 2092, 1% 21, 22, Currie v
Dobbs, Civ.App., 10 S.W.2d 4328.

That reguiar judse was not actually dis-
aualitied hetd fmmaterial, where order in
transeript recited that judges exchanged
benches, as authorized.  Pretre v. State,
112 Cr.I2 430, 17 S.W.24 42,

Recitals of order in record that judges
Coemed exchiznge of benches expedient and
mado exchange as provided by statutes are
presumptively true. Id.

Constitutional right of district judiges to
cxchange districts and ho!d court for one
aunother cannot Le taken away by statute.
Mloore v, bavis, Comapp., 32 S.W.2d 18L

That julze sitting in exchanyge of bench-
s with judge of another district was not
in avcordiance with statute re-
ling 10 assigmuent of one district judge
tn preside over court of another Jdistrict
ndre did not Jdisaualify judie. Ferguson
v. Chupman, Civ.app., 94 S.Ww.2d 533,

Note 23

An exchange of districts by district
judges may be effected on ikeir own ini-
t:azive or request of one of them without
making and entry of formai order deciar-
ing excharge or showing of recason there:or
in docket or minutes. IPaidwin v. Leonard. .
Civ.pp., 110 S.W.2d 1160,

Where defendant and his attorneys. .
open court, consented arnd agreed to ex-
change of judiyes alter communuement of
triai ond no objection was :nade nor ex-
ception taken to such procedure, defendant
walved his right reiauve to retention of
original judze, and the exchance did not
zmount to fundamental error, which couid
be raised for first time in appeliate cour:.
Rande! v, State, 182 Cr.B. 232, 213 8.\,
2d us. .

If district judges dvem it expedient to
exchange bLenches during the trial of a
case, tiweir action in o0 doing becomes re-
viewnble only to dctermine if an abus2 of
discretionary power has occurred. Id.

The district judces have broad dizcre-
tionary powers to exchange benches or hold
courts for cach other. Id.

Exchanze of judzes during murder trinl
did not deny defecndant's constitutional
right of *‘trial by jury'. Id.

Where rezularly elected juidges of two
Judicial district courts simned axreement to
exchange benches, and orne of such julzes
advised county attorney of iiis couniy that
he was disqualified to act in proceedings on
information in nature of a quo warranio to
tost validity of acts of school odicicls in
attempring to detach territory from one
school district and attach it to another
school district, and the other juildge was
present and acting under exchange agree-
ment when application for temporary in-
juaction came on for hearing in district
court in county normally presided over by
Judge with whonm he had exchanged Lench-
es, he cou!ld hear and dispose of applica-
tion in such manner as he deemed proper.
Wortham Independont  School " Dist. w.
State ex rel. Fairtieid Con=zol. Independent
School Dist., Civ.App., 244 S.W.2d 8338, ref.
n.r.e.

23. Holding court for another judge

That a suit filed in the district court of
the one district was tricd there by the
judge of another disxtriet neld of no conse-
quence.  Rabb v, Texas Loan & Invest-
ment Co., Civ.Aapp., 26 S.\W, 77,

A Judize of one district court mnay preside
over another district court at the request
of the judgze of thut court, as provided Ly
this secuon, and Vernon's Ann.Civ.8t, art,
1916,  Marx v. Weir, Civ..\pp., 130 S.W.
621,

Under this section, the jinlze of another
district may sit at the request of the reg-
ular Judge, though tbo latter i3 not dise
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Art. 5, §11 JUDICIAL DEPARTMENT - )

Note 23
qualifled or at the time holding court for
the fonner or another judge. Johnson v.
State, 61 Cr.R. 1ud, 134 8.W, 225,

TUnder Vernon's Arn.Civ.St. art. 1916,
providing that any jucze of the district
court may ho!d court for any other dis-
trict judze, the reguiar presiding judsze
of a district may vacate the bench, and the
judze of annther district may hold court
for him. Hart v. State, 61 Cr.R. 507, 124
S.\WV. 1178,

Vernon's Ann.Civ.St. art. 1855, does not
deprive district judzes of the power grant-
ed by this section of holding court for one
another, and a disnualired judge may on
his own miotion ca:l in a.judge of an ad-
Joining district to pres:de for him, Connel-
lee v. Blanzon, Civ..App., 163 S.W. 404.

The Consritution and statutes providing
for the exchance of ;udges whensever they
deem it expedicnt, he.d, there wes no er-
ror in the regular judge, aster impaneling
the jury and hearinz the picadings read,
then calling in the judge of another dis-
trict (o preside Lbeczuse physically unabie
to rvoc~eed, aind later, after the charge vas
read to the jury, resuniing charse of the
casc: both judzes passing on the motion
for new trial and signing the judgment
Lanczaster v. Bush, Civ.App., 267 8. W, 332,

It is constitutional for judse, under stat-
ute, to go iuto another district and ho'd
court simuitancous'y with regular di:strict
sudge. Lucaline Medicine Co. v, Standard
Inv. Co., Civ.App, 5 S.w.2d 239,

Where regular district judoe entered de-
fault judgment with writ of inquiry, anoth-
er distrizt judge could hear writ. render
judgment, and puss on moticn for rehear-
ing without regular juslze bzing disqualiticd
and without transferring case to other
judge’'s court. Cyrus W, Scott Mfg. Co. v.
Huyniz, Civ.App., 64 S.\W.2¢ 1020,

A judge of another district than that In
which case, which regular judge of latter
district was disaualificd to try, was pend-
fng, had constitutional and statutory aue
thority under this section and Vernon's
Ann.Civ.St. art. 1916, to try such case,
regarcless of whether his designation by
Guvernor to do so was in strict accord-
ance with article 1853 Valdwin v. Leon-
ard, Civ.App., 110 S.\W.2d 1160,

Where district judse granted writ of
habeas corpus but therearter he became
111 and requested a district judze from an-
other district to preside for him, and the
district judie fromm the otiler district as-
gigned himscl? to the district court, where
habeas corpus procueding was Lrought, it
was proper for the district judge of the
other district to preside at the habeas cor-
pus proceeding. Fx parte Blackwood, 143
Cr.R. 109, 157 S.W.2d 9us.

The Legisiature, under its exclusive au-
thority under the Ccastitution to crecate

184

district courts, has the exclusive power to
destrov the courts, and has power to pass
laws to prevent the governor from indi-
rectly destroying the coursts by failing to
appoint a succc-sor to a deceased district
court judge as authorized hy the Consti-
tution, and Vernon's Ann.Civ.¥L art, 2ua,
as amended 1n 1942, providing for the as-
signment of judses t2 another disirict
court, where a vacancy occu:rs by reason
of the death of the incumbent, is va.d.
- Pierson v. State, 147 Cr.R. 15, 177 S.WwW.23
973,

The common-latw rule requiring that the
same Judge preside throusghout the tr:a!
of a felecny case has been abrogated b
staiute and consiitution. Randel v, £tale,
133 Cr.It, 282, 213 S.W.IJ ¢80,

A district judge in one district has con-
sticur:onal suthority to preside in another
court in another district. FRichardenn v,
State, 134 Cr.R. 412, 225 s.w.2d 1%.

Bmw,

Regularly elected juaze of H'l Cour
.Disirict Court was authorized to pre
over crinunal prosecution in Disirict Court
of Walker County :n piace of dwu'y elecied
Judre of Wulker County without neless.ay
of entry of formaal c¢rder. Iszac v. Siate.
138 Cr.I. 540, 257 S.1WW.2d 426,

24. Supreme Court Justices

Uniler this section, the et that a juds
‘may nave tried a ca<w e lower ¢our
or participzield in the e on theremn, does
not uisqu.dify hitn rrom sitling in tue case
~on apireal. Galveston & H. Inv, Co. v,
Grymcs, 34 T. 609, 63 S.W. §¢J, 64 S.WWV,
78 - - : : .-

A justice of the Supreme Court whs
a resi-iznt taxpaver of the city ¢f I
was not disqualiried to pase on 2 qite
es to the validity of a special aect auther
ing the city to Jevy a tax suilicient to pro-
vide o sinking fund and interest on bends,
City of Ouk Cliff v, State, 97 T. 331, 73 S.
W. 1068, ;

Justice of the Supreme Court keld not
disqualiied to sit in certain case by reason
of having been counsel in a cerinin pre-
vious case. City of Austin v. Cahill, 99
T. 172, 8% S.W, 3552,

Chlef Justice of Suprenmie Court held not
disqualitied from considering mandamus
procecding by candidiate, who had bolted
party ticket, to have his name contered in
primary election, though Chiefl Justice was
himself candidate in primary., Love v,
Wilcox, 113 T. 25¢, 28 S.W.2d 313, 70 A.L.R,
1484,

25. Court of Criminal Appeals, Judaes of

Under this section, the dizqualilication of
one of the judkes of the Court ot Crim.nal
Apprals does not require the appointment
of a special Judge: bLut the remanang
judges who are gqualitied, Ling a quorunm,
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DISQUALIFICATION OF JuDnges Art. 5, §11

mav setermine the case. Long v. State, 52
CrTLoins. 127 SOWL 531, Ann.Cas 1l

PR

A dee of the Court of Criminal Ap-
preals was not dis.ualified from sittinz on
appeai from convirulon of vioiatiag ordi-
1.ance. where:n vainlite of the orim

nee
was ottacked bul city was not a jariy,

-7 mereiy Lecauze iie prepared the ordinance

while {n city atiorney’'s oilice. IX rarte
Ta:gent, 144 Cr.R. 592, 152 S.3V.24 41).

26. Court of Civil Appeals, judges of
Where one of the julwes of a Court of
‘Civi Appeals is disquaiifed to =it in a carse,

- it i3 not necessary to anpoint a special

in h1s place, but tie court composed
ne othier two judges constitutes a law-
rituncl for the trial and determina-
sen ¢f the case. City of Austin v. Nalle,
LT, 528, 22 BAV, 53, ¢ Holt v. Mav-
rici, S5 T, 457, 23 3.\, 627 San Antonio

.-:-. Co. v. Adams, Ci\'..\pp.. 25 S.w.
3. ..

-
.
2

)
nd
3

Justices of the Court of Civil Apneas
swn:ns motor vehicies on which they pay
are not disqualificd by *intcrest” in
iy a county to restrain its tax collee-
oM turmng over pl'D'.“'.‘-EdS of motor
<ie tax 10 the state highway depart-
er this secuon, and Vernon's
. &t 1815, as to disqualir.cation
Huhbard v. Hanwulion Cuounty,
231 SWL 00 hins v. Lime-
unty, 112 T. 312, 251 S.W. 095,

wnin.Civ. 8. art. 1315, dees not
: h this s ctien, as under the jib-
n=s of criicte 5, ¢ £, the Lermis-

conrt as it may deem best:
an therefore, that one mcmher
: ':-xahr‘n.d to try a case, docs
vent Lhe other mcembers from pro-
1 reweith. Nalle v, City of Aus-
tin, Uiv.buo., 21 S0W, 305, L -

In u suil 1o cancel the bonded indebted-
ness of a city jor which a special tax has
boen levie a Judie of the Court of Civil
Appanls o £ taxthle property in such
ity Q ‘oct -pecumary interest in the
rerult, and is not competent to sit ax a
Jtge. e of Austin v, Nalle, 85 T, 8§34,
2R 6, 800, ’

On append to the Court of Civil Appenls
In rondemnation proceadings instituiced by
Hocounty, a :utgy who owns land in such
ety §s not inwerested ' the gquestion to
Lo determined withia the meaning of Ver-
nen's AnaCiv St are 150 Herf v, James,
S6 T, 230, 21 8.\, 396.

Under this section taxpayers of the city
of Dailas he!d disqualitied to sit in the
Court of Civil Appenls in review of a judg-
Inent holihing that an ordinance for the ix-
suance of bonds subunitted to the electors
stder the charter had been adopted. Hul-
dand v, Crauiill, Civ.App., 167 S.W. 308.

Pl - .o

mitted to confer such jurisdice |

tote 26

Under this =ection, =~here single juctice
of Court of Civil Aynzals was recused, &
special associate jusiuice properiy was ap-
poinied by the Gowviirnor to sit, and the
court 350 composed 2= logally constituted
Cespite Vernoa's Ann.liv.3i. art. 1515.
Lovnton Lamber Co. v. Houston Oil Co. of
Texas, Civ..\pp., 183 5.V 740,

That two of jus:ices of the Caurt of Civil
Arneals were ccnnected with aprellant's
cei2lendant in leczl capacity held not to
discualify thera. Gu!f Ccast Transp, Co. v.
Standard Milling Co., Civ.App., 197 S,
W, ST

In irszurance compan:’s suit on premium
no:e assigned to it by anotlier jnsurance
company, Chief Justice of Court of Civil
Appez!, holder of policies in the assignor
company, and Whos2 son-in-iaw was its
vice-pr:sident and aciing manager, and
rad di~cuissed the trancaction in his pres-
ence, wnis disqualified to sit in the case.
Califarnia S..:nc L1 e Ins. Co. v. Kring,
Civ..ipp., 208 5.W., 572,

Justices of Courz of Civil Appeals at San
Antonic held not disoualitied under this
section, and Verancn's Ann.Civ.St. art. 13,
on ground of plrsoral intercst as taxpay-
ers in such city, trom rendering decision
in boud clection contest. Garess v, Tobin.
Civ.App., 261 S.W. 430, o :

Members of Court of Civil Appeals at
San Antonio held not disau-lified, by in-
terest as taxpayers in that city, to sit in
bond elsction contest, which dJoes not in-
volve validity of bords issucd or tax levied
to pay them. Wendover v. Tobin, Civ.

"App.. 261 5.\, 454,

° Intcrest of judges of Court of Cn'xl Ap-

peals as ta=payers of city lield rot to dis-
qualify them in suit attackinz bond lssues
for city improvements. Dranlett v. City

of Dallas, Civ.App., 11 S.W.2d 209,

Judge of appellate court is not disqunli-

fled to dctermine racrits of an appeal be.

cause judsment appealed from was ren-
dered by him as a trial judge. DBurguieres

v. Farrell, Civ.App., 8§85 S.W.2d 952, error .-~

dismissed 1256 T. 209, §7 S.\W.Id 463.

Actlon of judgs before whom suit was
tricd, in infurming defendant as to essen-
tials of mwoticn for new tmal, time for gil-
ing motion being insuflicient for defendant
to obtain attorney heid insuilicient to dis-
qualily hiin from acting as one of justices
in disposing of appcal. Id.

A member of Court of Civil Appeals Who
was a director of chlaritable corporation
which was beneliciary of will and which
contested action of testator’'s widow for
construction of will properly certifled his
disqualiileation to the Covernor. Lindsley
v. Lindsley, Civ.App., 152 8.W.2d 415, re-
versed on other grounds 139 T. 512, 163 8.\,
2d ¢33, :

185 ’ R
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Art. 5, §11 JUDICIAL DEPARTMENT
Note 26 '

Where member of Court of Civil Apreals Special Associate Justice of the Court of
hasl cerufied his dismalification to Gover- Civil Appeals for the Sth Supreme Judicial
nor, the cerniicaticn of  disqualification District is entitled to a salary of $13.€2
A the comniiis.en anpointing a srecinl per day from State for everv g4ay that he
Associate justice couid not be questioned may be occupied in performinz duties of
by parues to the action as to which the Judse. Op.Atty.Gen., 1241, No. 0-3744.
adze had cer.idad his disqualifi-ation on
the thearv that the grounds which the 27. County attorney
judze nszizned were not grounds rccog-
nized Ly law for disqualfication. Id.

County attorney performing no judicial
service held not disqualiler! to conduct
prosecution for murder on ground that he
peats costified hiz disquclification to the ;‘1352;:“‘;:-‘; iif’fd ::ly'au v. State, 112 Cr.
CGverner and the Governor appointed spe- - . T TR mete
«lal assceimie jusuce, the court consisung 28.
=f{ twe rezuine members and the special .
associate justice was a lexz] court With dembers of city commission trying them-
authority to determine the case as to wiich  8elves or other membars for cRense in
the mciaber had certified his disqualiica-  Wilci - majority of camsizsien alesediy
tion. ld. participated are within consiitutional pro-

hibition o1 judge's sitting in a caze where-

Where cortification of disqualification of in he is interested. and their judsnent
member of Court of Civil Appeals: and therein would be voird. Fiate ex rcl. La
commission hy Gaverror appointing spe- Crosse v. Averidl, Civ.app., 110 S.IV.2d 1170,
cial associate justice were in accordance
with this sectinn constitutional method of 29- Fees
trial of member of court by ibmpeachn:icnt Vernon's Ann.C.C.P. art. 1071 providing
and by ud:lvess was oniv method by which fees upon finat conviction in misdemeanor
1t could he l~wmally deciared that the spe- cases to the justice of the rpeace s
cial appoinimant was without lega! effect unconstitutional, Op.Atty.Gen., 12ii, No.
and force. Id. 04031,

Wherr member of Court of Civil Ap-

Municipal officers

§ 12. Judges to be conservators of the peace; styvle of writs and
' " process; prosecutions in name of state; ccencliusion

Sec. 12.  All judges of courts of this State, by virtue of their

office,! be conservators of the peace throughout the State. The style
of all writs and process shall be, “The State of Texas.” All presecu-
tions shall be carried on in the name and by authority of the State
of Texas, and shall conclude: “Against the peace and dignity of the
State.” As amended Aug. 11, 1891, proclamation Sept. 22, 1891.

1 The resolution proposing this section, Acts 22d Leg. 1891, p. 197, read as above. It
is apparent that the word *‘shall’” should be read into the flrst sentence maliing it read:
Al jwlzcs of courts of this state, by virtue of their office, shall be conscrvaturs of tho
peace throughout the state.”” .

IVTERPRETIVE COI»IIﬂEﬁTARY

In England the conservators of the peace (custodes pacis) can bhe
traced back to the assignment of knights in 1193 to enforce the vath
to preserve the peace which Richard T ordered to be taken by all
persons ahove the age of 15.

Dy statate I Edward I11, conservators of ihe peace were appointed
for cach county to guard the peace and to hear and determine fel-
onics. The ottice was reconstituted by the partiament of 1327, audd its
powers were extended in 1360, In modern times, from the sovercign
and the lord chancellor down to the justice of the peace and the
viliage constabic. all who have to do with the repression of crime
are included within the general terin “conservators of the peace”.

186
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CONSTITUTION

ol e
ulses of V.AT.S. Probate Code,

‘overning when person interested in
1av appear and object to claim and
rl:e court shall hear proof and
u ent, settlement of litigation by
| Tepresentative is not proceeding

¢ Jury “'as in other civil actions.”
Mossler (Civ.App.1979) 3583

~

bl
obSte proceedings concerning re-
" temporary administrator to settle
JIgae against adoptive mother's es-
'\lngful acts as executrix of her
s@late and for wrongful conduct
s of corporation in which she owned
‘g interest and the sons owned mi-
t L. V.AT.S. Probate Code. § 21
: tin all contested probate pro-
parties shall be entitled to trial by
1 other civil actions did not apply to
tqapecure jury trial made by heir,
file opposition to temporary
‘a¥k’s settlement in writing, did
T 10 trial court’s findings of fact.
dggional findings, or assign points
but who did file demand
erning claims of the son.
3 not error to refuse to ac-
neir trial by jury on the contested
[t asserted by the son. Id.
e

n of judgment

trial was available to debtor on
xr value upon timely demand in

g creditor to collect his judg-
aji§t debtor from excess non-
alue of debtor’s homestead proper-
nland v. Texas Commerce Bank
nlpp.1983) 648 S.W.2d 387, ref.

ition
fsgmeach of whom owned one-
iproperty in which the defend-
undivided one-half interest,
tled to a jury trial under this sec-
AL 1, § 13, in the resolution of
tilspute as to the realty's parti-
were entitled to that trial at
determination as to the realty’s
lity to partition in kind when such
s@dispute. Azios v. Slot (App. 3
S.Ww.2d 111,

isUtutional guarantee of a jury
- In conflict with any provision of

tgrules relating to partition and
1 encompassing the resolution
spiile

d factual issues in parution

r
he"‘ionability of land. [d.

ey

CONSTITUTION

13. Timeliness of demand
Former wife who made jury demand and
jury fee tender almost five months prior to

Art. 5, §11

Note 3

date set for trial timely and properly de-

manded jurv trial. Lopez v. Lopez (App. 4
Dist.1985) 691 S.W.2d 95. .

§ 11. Disqualification of judges; exchange of districts; holding court for

other judges

Cross References

Civil cases, recusal or disqualification of
trial judge, see Vernon’s Ann.Rules Civ.
Proc., rule 18a.

Disqualification of judge, see Vernon's
Ann.Civ.St. Title 14 Appendix. Code of Judi-
cial Conduct, Canon 3, subd. C.

Law Review Commentaries
. Annual survey of Texas law:

Disqualification of trial judge. Ernest
E. Figari, Jr., 35 Southwestern L.J.
(Tex.) 381 (1981).

Divorce proceedings.  Joseph W.
McKnight, 35 Southwestern LJ.
(Tex.) 121 (1981).

" Court reform, Texas style. Clarence A.
Guittard. 21 Southwestern L.J. (Tex.) 451
(1967).

Disqualification of judges. Robert W.
Calvert. 47 Texas Bar J. 1330 (1954).

Judicial recusal: Rule 18a—Substance or
procedure. Sam Sparks, 12 St. Mary's L.J.
723 (1981).

Rule 18a: Recusal or disqualification of
trial judge. Luther H. Soules IlI, 43 Texas
Bar J. 1005 (1980).

Who determines judicial disqualification?

. Elmo Schwab, 43 Texas Bar J. 197 (1980).

Notes of Decisions
Bias and prejudice 30

- District attorney 32

Due process 1.5

Hearing 33

Jurisdiction 1.6

Mandamus 31.5

Preparation of case, interest of judge 9.5
Presumptions and burden of proof 31
Retired judges 34

Review 33

1. Construction and application
This section and provisions of Vernon's
Ann.C.C.P.1u25, art. 552 (repealed; see,
now, Vernon's Ann.C.C.P. art. 30.01),
against judge sitting in any case where he
had been of counsel for state were manda-
tory and must be observed. Pennington v.
 State (1960) 169 Cr.R. 183, 332 8.\v.2d 569.

7

It was object of this section providing
that no judge shall sit in any case where
either of the parties may be connected with
him by consanguinity within the third de-
gree, to place judicial officers beyond the
temptation which circumstances might
throw in their way. Indemnitv Ins. Co. of
North America v. McGee (1962) 163 T. 412,
356 S.W.2d 666.

Canons of Judicial Ethics have not been
adopted in Texas and do not have status of
law. McKnight v. State (Cr.App.1968) 432
S.w.2d 69.

Grounds of this section for disqualifica-
tion of judges are exclusive: that is, they
specify all the circumstances that forbid a
judge to sit. Williams v. State (Cr.App.
1973) 492 S.W.2d 522, certiorar: denied 94
S.Ct. 378, 414 U.S. 1012; 38 L.Ed.2d 230.

Judiciary must not only attempt to give
all parties fair trial. but it must also try to
maintain trust and confidence of the public
at a high level. Lee v. State {Cr.App.1977)
535 S.w.2d 121.

1.5. Due process

Fact that a judge other than regular
judge in which civil case was filed was
assigned to hear the case did not deny rela-
tor due process and equal protection of the
law, even in absence of showing that the
regular judge was disqualified. Manges v.
Garcia (Civ.App.1981) 616 S.W.2d 380.

1.6. Jurisdiction

The 73rd District Court of Bexar County
had jurisdiction to clarify portion of divorce
decree of another district court. McGehee
v. Epley (App. 4 Dist.1983) 655 S.W.2d 305,
affirmed in part. reversed in part on other
grounds 661 S.\W.2d 924,

3. Disqualification in general

Where plaintiff was aware of state trial
judge's alleged connection with the state
court defendants during pendency of the
suit and he also knew of alleged proprieties
by state Supreme Court justices before that
court's decision was final, it was plaintiff’s
duty to raise his contentions before the
state forums and any adverse ruling involv-
ing any constitutional defect could then
have been appealed to the United States
Supreme Court. Atchlev v. Greenhill (D.C.
1974) 373 F.Supp. 512, affirmed 517 F.2d
632, rehearing denied 521 F.2d 814, certiora-

Q
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Art. 3, §11

Note 3

r denied 96 S.Ct. 1115, 424 U.S. 915, 47
L.Ed.2d 320.

-This section is mandatory and exclusive,
and specifies all the circumstances which
forbid a judge to sit. Moody v. City of
University Park (Civ.App.1933) 278 S.W.2d
912. ref. n.ree.

Disqualification of trial judge invalidates
judgment, and same may be attacked by
independent suit, brought for that purpose,
even after affirmance. Texas Co. v. Tijeri-
na (Civ.App.1957) 301 S.W.2d {78.

Where trial judge had represented hus-
band as counsel in husband’s action for
divorce prior to time trial judge had been
appointed district judge and trial judge had
refused to certify his disqualification to try
issue of child custody, writ of mandamus to
compel certification of disqualification
would not lie, but writ of prohibition prohib-
iting judge from making further orders in
case. except to certify his disqualification,
or to make such ministerial orders as the
parties may jointly request in writing,
would lie. Turner v. Chandier (Civ.App.
1957) 304 S.\W.2d 687.

A judge is not incompetent to try case
because of opinions formed, held or ex-
pressed by him concerning issues involved,
nor because he has personal knowledge of
facts of case. Lombardino v. Firemen's and
Policemen’s Civil Service Commission of
City of San Antonio (Civ.App.1958) 310
S.W.2d 651, ref. n.re.

Whether commitment for contempt for
failure to make child support payments pur-
suant to divorce decree was void because
made by judge who acted as counsel for
mother of children in divorce suit, was im-
material in suit by contemner to recover

disqualifv himself in suit for canceliation of
deed because he had recused himseif as
presiding judge in another suit and had
drawn will for grantor's husband, which
matters were only collaterally involved.
Hooks v. Brown (Civ.App.1961) 348 S.W.2d
104, ref. n.re.

The fact that one judge of Court of Civil

Appeals is alone disqualified does not pre-
vent the other members from lawfully pro-
ceeding therein.
1961) 351 S.W.2d 111, error dismissed.

Hoyt v. Hoyt (Civ.App.

If attorney for defendant. against whom

verdict was given, made statement to plain-
tiff’s attorney that he had been told by trial
judge that a new trial wouid be granted.
statement was plain hearsay so far as judge
was concerned, and it could not be accepted
as ground for holding that judge was dis-
qualified as a matter of law and that order

_for granting a new trial was void. Brown

mineral interest in land on ground that con- -

vevance thereof while imprisoned for con-

tempt was obtained by duress. undue influ- -

ence and fraud, particularly where plaintiff
alleged that at time he signed and acknowl-
edged deed he was lawfully restrained of
his liberty. Von Ree v. Carminati (Civ.App.
1958) 311 S.W.2d 729, ref. n.re.

Fact that trial judge attended indignation
meeting called for purpose of encouraging
stricter enforcement of liquor laws and,
while there, made a speech in which he
stated that he would assess certain punish-
ment where pleas of guilty were made in
liquor law violation cases, did not disqualify
judge in prosecution for possession of whis-
kev and vodka in dry area. Templin v.
State 11959 167 Cr.R. GU3, 321 S.W.2d 877.

In landowner's action against company
for trespass as result of company having
dug a hole and placed telephone pole on
- land claimed by owner as his own and on

76

v. American Finance Co. (Civ.App.1963) 432
S.W.2d 564, ref. n.r.e.

Statement made by trial judge that he

felt that award of exemplary damages was
too high and that attorneys should endeavor
to work out something reasonable merely
informed attornevs that judge, in interest of
justice, was willing to let a judgment for
plaintiff stand if amount of recovery were
reduced. and statement did not disqualify
judge from acting on defendant's motion
for new trial.

Id.
Where disqualified judigre tries criminal

case, proceedings are nullity and judgment
is void and subject to collateral attack. Ex
parte Washington (Cr.App.1969) 442 3.W.2d
391.

Constitutional and statutory provisions

that judge cannot sit in cuse where he has
been of counsel for state are mandatory
and must be observed.

Id.
Refusal of trial judge to disqualify him-

self from habeas corpus proceeding broupht
by adoptive mother und her husband seek-
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CONSTITUTION ! C

which company allegedly had no right to . ir.
place any part of its telephone line. even tv
though trial judge had. on the first trial : <
before court without a jury, declared a mis- fi
trial because he had recalied that owner had ’ o:
told him all about case, there was no abuse b
of discretion by trial judge in refusing to f
certify his disqualification on a second trial r
before jury. Pan American Petroleum : a
Corp. v. Mitchell (Civ.App.1960) 33§ S.W.2d - s
740. 2
A judge, not being disqualified. has the s

duty, however embarrassing. to proceed

with trial. Aldridge v. State (1961) 170 !
Cr.R. 502, 342 S.\V.2d 104. t
Trial judge did not err in refusing to ¢




CONSTITUTION

‘z'npan_v allegedly had no right to

_part of its telephone line, ev
h trial Jqd;:e had. on the first triear}
* court without a jury, declared a mis.
edikse he had recalled that owner had
irl!] about case. there was no abuse
cr¥on by trial judge in refusing to
; h}s disqualification on a second trial

rv. Pan American Petroleum
v.Jitchell (Civ.App.1960) 338 S.w.2d

\age, not being disqualified. has the
however embarrassing, to proceed
ri Aldricge v, State (1961) 170
'ONN342 S.W .24 104,

_JdUge did not err in refusing to
ify himself in suit for canceliation of
‘egase he had recused himself as
'u'.udge in another suit and had
K for grantor's husband, which
were only collaterally involved:
Brown (Civ.App.1961) 348 S.W .24

e.

5
v,
N 3
‘2lithat one judre of Court of Civil
3 15 alone disquaiified does not pre-
e othe; members from lawfully pro-
. JFrein. Hoyt v. Howt (Ci\.'.App.
5 111, error dismissed.

ol defendant. against whom
Was given. made statement to plain-
toggey that he had been told by trial
"2 new trial would be grénted.
niggas plain hearsay so far as judge
cerned, and it could not be accepted
nd for holding that judge was dis-
| gla matter of law and that order
1L a new trial was void. Brown

icB® Finance Co. (Civ.App.1968
564, ref. n.re. PP ) 432

negl made by trial judge that he
rd of exemplary damages was

ajg that attorneys should endeavor
out something reasonable merely
i attorneys that judge, in interest of
Wi willing to Jet a judgment for
sild if amount of recovery were
@M statement did not disqualify

‘:)rp ac;i(;mg on defendant's motion
il Id.

qualified judge tries ecriminal
C@@ings are nullity and judgment
1d subject to collateral attack. Ex
shington (Cr.App.1969) 442 S.W.2d

ufiinal and statutory provisions
€ €annot sit in cuse where he has
counsel for state are mandatory

tgmobserved. Id.
] [rial Judge to disqualify him-

hSas corpus proceeding brouyght

vepy and her husband seek-

:
i

CONSTITUTION

ing to set aside a prior judgment whereby
two minor children were declared to be de-
pendent was not error on ground he had a
fixed opinion that case should not be re-
opened. where the judge stated that he had
been advised the children were placed in
foster home and doing well and that he was
reluctant to set a hearing unless it was
absolutely necessary, but that his only con-
sideration in the matter was best interest
and welfare of the children. Shriner v.
Simmons (Civ.App.1972) 483 S.W.2d 324.

Even though trial judge was involved in
litigation with the condemnor in condemna-
tion proceeding involving his own land and
erection of transmission line, judge was not
disqualified from sitting in proceeding in-
volving other condemnees and condemnor
to determine damages caused to con-
demnees’ land by taking of easement for
transmission line, where judge could not
obtain any pecuniary benefits from proceed-
ing. Texas Elec. Service Co. v. Boyce (Civ.
App.1972) 486 S.W.2d 111.

A reviewing court must scrutinize a
record closely when there has been a mo-
tion for disqualification of judge. Id.

Disqualification of Texas judge is to be
determined with reference to this section
and Vernon's Ann.Civ.8t. art. 15, rather
than. to equal protection, due process. or
privileges and immunities clauses of Feder-
al Constitution. Maxey v. Citizens Nat.
Bank of Lubbock (Civ.App.1972) 489 S.3W.2d
697, reversed on other grounds 507 S.W.2d
722. :

Code of Judicial Conduct adopted by
‘American Bar Association does not have
status of law in Texas. Id.

There is no compulsion for judge to step
aside when not legally disqualified. 1d.

Unless legally disqualified, it is duty of
judge to preside. Id.

Judge presiding at revocation of proba-
tion hearing was not disqualified because he
had heard prior murder case of defendant,
had formed opinion that the evidence
showed violation of defendant’s probation
and had initiated the revocation proceed-
ings. Williams v. State (Cr.App.1973) 492
S.\.2d 522, certiorari denied 94 S.Ct. 378,
414 U.S. 1012, 38 L.Ed.2d 250.

Where judge disqualified himself under
Vernon's Ann.Civ.St. art. 15, providing for
disqualification, he was incapacitated from
taking any action in the cause which re-
quired exercise of judicial discretion, and,
under constitutional and statutory provi-
sions, the disqualification destroyed the
power of the court to act and rendered
purported judgment signed by him void.

Art. 5; §1>1
Note 3

Chilicote Land Co. v. Houston Citizens Bank
& Trust Co. (Civ.App.1973) 525 S.W.2d 941.

Although question of qualification of ap-
pellate judges to act on litigation involving .
rate request of utility of which judges were
customers was not formaily raised on ap-
peal of case. gquestion was fundamentai,
presented itself, and would be considered.
City of Houston v. Houston Lighting &
Power Co. (Civ.App.1973) 530 S.W.2d 866.
ref. n.r.e. :

Judges of Court of Civil Appeals were not
disqualified from considering issues raised
on appeal of case invoiving rates of light
and power company, even though all judges
of court were customers of such company.

Id.

Where judge who had presided at trial
never participated in prosecution of the case
he was not disqualified from sitting even
though judge had been district attornev
when two other cases were pending against
defendant including one which was still
pending at time of trial. Holifield v. State
(Cr.App.1976) 538 S.W.2d 123.

Trial judge's stated inclination not to
grant probation in cases involving delivery
of heroin did not disqualify him, either un-
der this section or Vernon's Ann.C.C.P. art.
30.01 from presiding in prosecutions for
delivery of heroin and possession of heroin.
Vera v. State (Cr.App.1977) 547 S.W.2d 283.

Bias or prejudice of a trial judge not
based upon interest is not a legal disqualifi-
cation; however, any indication of prejudice
or opinion of guilt on part of trial judge
requires close scrutiny of his rulings on
appeal. Zima v. State (Cr.App.1977) 533
S.W.2d 378. .

Judge, who stipulated that defendant
called his coordinator while motion to re-
voke defendant’s probation was pending
and told coordinator she was not coming to
judge’'s court, who discussed matter on
phone with defendant. who during conver-
sation formed opinion that she was intoxi-
cated. who “might have told her that if she
called me again while she was intoxicated |
would put her 10 feet under the jail,” and
who stated that he was not prejudiced
against defendant as resuit of conversation,
was not disqualified to preside. Id.

Judge’s bias, if any, standing alone. does
not constitute error; of course, a defendant
may challenge erroneous ruling made by
trial judge as result of prejudice, but it
would be error in ruling rather than preju-
dice which would give defendant right to
complain. Id.

Mere fact that one was the district or
county attorney when a criminal case is
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pending in a court in that county does not
ipso facto disqualify him as a judge to pre-
side over trial of that case. Lee v. State
(Cr.App.1977) 535 S.W.2d 121.

The issue of disqualification of trial judge
involves jurisdiction of court to act and
should be considered by Court of Criminal
Appeals as unassigned error in the interest
of justice. Id.

Where trial judge, while serving in his
official capacity on district attorney’s staff,
had reviewed case and advised defense
counsel-that defendant’s record was “‘de-
plorable” and that he would recommend life
sentence, trial judge was disqualified from
presiding as judge in trial. Id. R
- A judge is not disqualified by mere pend-
ency of another lawsuit brought against
him by one of parties to suit before him.
Citizens Law [Insutute v. State (Civ.App.
1977) 359 S.\W.2d 2381.

Filing of unsworn motion alleging that
trial judge had been named defendant in
another lawsuit brought against him by
party to suit before judge did not require
disqualification of trial judge. Id.

Where there was no allegation of a mat-
ter which would disqualify trial judge for
cause and no motion to recuse was filed in
trial court, trial judge was not disqualified

from hearing cause. Citizens Bldg., Inc. v. .-

Azios (Civ.App.1979) 390 S.W.2d 569.
Appointment by trial judge of his son-in-
law as guardian ad litem did not disqualify
trial judge as attorney was not party to
suit, and judgment entered in cause after
_ such appointment was not void. Canavati
v. Shipman (Civ.App.1980) 610 S.\V.2d 200.

Grounds enumerated in this section pro-
_hibiting judge from sitting in any case in
 which he may be interested, or where party
is related to judge by consanguinity or af-
finity in degree prescribed by law, or when
he shall have been counsel in the case, and
in Vernon's Ann. Civ.St. art. 15 tracking
constitutional relationship which disquali-
fies are mandatory, inclusive and exclusive.
Rocha v. Ahmad (App. 4 Dist.1983) 662
S.W.2d 77,

Judges of Court of Appeals were not
disqualified from sitting on case in which
lawver who had contributed to their cam-
paign was involved as counsel. Rocha v.
Ahmad (App. 4 Dist.1983) 662 S.W.2d 77.

Husband failed to allege any of the three
disqualifving circumstances. interest. con-
sanguinity, or "of counsel,” provided in
Const. Art. 5, § 11 governing disqualifica-
tion of judge. Gaines v. Gaines {App. 13
Dist.1984) 677 S.\W.2d 727.

: . CONSTITUTION

4. Interest of judge

To be disqualified for interest a judge
must, by the judgment in the case, gain or
lose something, the value of which mav .be
estimated, and liability of pecuniary gain-or
relief to the judge must occur upon the
event of the suit, not result remotely, in the
future, from the general operation of law
upon the status fixed by the decision.

Moody v. City of University Park (Civ.App. .

1953) 278 S.\W.2d 912.

Judge was disqualified to sit in trial of
action to recover for benefit of cooperative,”
moneys it had expended in defense of cer-
tain libel suits brought against directors of
cooperative as individuals, even thourh he
was only one of 5.000 members of coopera-
tive and even if he could try case with
complete fairness and impartiality as to par-
ties. Pahl v. Whitt (Civ.App.1957) 304
S.W.2d 250.

A judge is disqualified from sitting at
trial of action against mutual association of
which he is a member. Id.

Stockholder in corporation is disqualified
to sit as judge in case wherein corporation
is party. Id.

This section providing that no judge shall
sit in any case wherein he may be interested
does not disqualify a judge who is interest-
ed in the question to be decided but who has
no direct and immediate interest in the
judgment to be pronounced. Aldridge v.

.State (1961) 170 Cr.R. 502, 342 S.W.2d 104.

Interest of judge as citizen of city did not
disqualify him from sitting in municipal
election contest. Runvon v. George (Civ.
App.1961) 349 S.W.2d 107, error dismissed.

Judge's financial involvement with al-
leged default debtor of defendant bank, and
judge’s brother’s indebtedness to defendant
bank, did not constitute disqualifying “in-
terest” in case under this section and Ver-
non’s Ann.Civ.St. art. 15. Maxey v. Citi-
zens Nat. Bank of Lubbock (Civ.App.1972)
489 S.W.2d 697, reversed on other grounds
507 S.w.2d 722.

Disqualifying interest of judge must be
direct, real and certain interest in subject
matter and result of instant litigation, not
merely indirect, incidental, remote, possible
or speculative. Id.

Interest of judge required for disqualifi-
cation is of pecuniary nature, capable of
estimated value, that judge may gain or
lose by judiment rendered in case. Id.

Interest of judge, to require his disqualifi-
cation, must generally be direct pecuniary
or property interest in subject matter of the
litigation. Nueces County Drainage and
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Art. 5, § 11

Note 3

pending in a court in that county does not
ipso facto disqualify him as a judge to pre-
side over trial of that case. Lee v. State
(Cr.App.1977) 555 S.W.2d 121.

The issue of disqualification of trial judge
involves jurisdiction of court to act and
should be considered by Court of Criminal
Appeals as unassigned error in the interest
of justice. Id.

Where trial judge, while serving in his
official capacity on district attorney’s staff,
had reviewed case and advised defense
counsel that defendant’s record was “de-
plorable” and that he would recommend life
sentence, trial judge was disqualified from
presiding as judge-in trial. Id.

A judge is not disqualified by mere pend-
ency of another lawsuit brought against
him by one of parties to suit before him.
Citizens Law Institute v. State (Civ.App.
1977) 339 S.W.2d 281.

Filing of unsworn motion alleging that
trial judge had been named defendant in
another lawsuit brought against him by
party to suit before judge did not require
disquaiification of trial judge. Id.

“Where there was no allegation of a mat-
ter which would disqualify trial judge for
cause and no motion to recuse was filed in
trial court, trial judge was not disqualified
from hearing cause. Citizens Bldg., Inc. v.
Azios (Civ.App.1979) 590 S.W.2d 569.

Appointment by trial judge of his son-in-
law as guardian ad litem did not disqualify
trial judge as attorney was not party to

"suit, and judgment entered in cause after
- such appointment was not void. Canavati
v. Shipman (Civ.App.1980) 610 S.W.2d 200.

Grounds enumerated in this section pro-
hibiting judge from sitting in any case in
which he may be interested, or where party
is related to judge by consanguinity or af-
finity in degree prescribed by law, or when
he shall have been counsel in the case, and
in Vernon’s Ann. Civ.St. art. 15 tracking
constitutional relationship which disquali-
fies are mandatory, inclusive and exclusive.
Rocha v. Ahmad (App. 4 Dist.1983) 662
S.w.2d 7.

Judges of Court of Appeals were not
disqualified from sitting on case in which
lawyer who had contributed to their cam-
paign was involved as counsel. Rocha v.
Ahmad (App. 4 Dist.1983) 662 S.w.2d 77.

Husband failed to allege any of the three
disqualifying circumstances, interest, con-
sanguinity, or “of counsel,” provided in
Const. Art. 5, § 11 governing disqualifica-
tion of judge. Gaines v. Gaines (App.13
Dist.1984) 677 S.\.2d 727.

‘4. Interest of judge
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CONSTITUTION

To be disqualified for interest a judge
must, by the judgment in the case, gain or
lose something, the value of which may be
estimated, and liability of pecuniary gain or
relief to the judge must occur upon the
event of the suit, not result remotely, in the
future, from the general operation of law
upon the status fixed by the decision.
Moody v. City of University Park (Civ.App.’
1953) 278 S.W.2d 912. .

Judge was disqualified to sit in trial of

action to recover for benefit of cooperative,
moneys it had expended in defense of cer-
tain libel suits brought against directors of
cooperative as individuals, even though he
was onlv one of 5,000 members of coopera-
tive and even if he could trv case with
complete fairness and impartiality as to par-
ties. Pahl v. Whitt (Civ.App.1957) 304
S.W.2d 250.

A judge is disqualified from sitting at

trial of action against mutual association of
which he is a member. Id.

Stockholder in corporation is disqualified
to sit as judge in case wherein corporation
is party. Id.

This section providing that no judge shall
sit in any case wherein he may be interested
does not disqualify a judge who is interest-
ed in the question to be decided but who has
no direct and immediate interest in the
judgment to be pronounced. Aldridge v.
State (1961) 170 Cr.R. 502, 342 S.W.2d 104.

Interest of judge s citizen of city did not
disqualify him from sitting in municipal
election contest. Runyon v. George (Civ.
App.1961) 349 S.W.2d 107, error dismissed.

Judge's financial involvement with al-
leged default debtor of defendant bank, and
judge’s brother’s indebtedness to defendant
bank, did not constitute disqualifying “in-
terest” in case under this section and Ver-
non's Ann.Civ.St. art. 15. Maxey v. Citi-
zens Nat. Bank of Lubbock (Civ.App.1972)
489 S.W.2d 697, reversed on other grounds
507 S.w.2d 722.

Disqualifying interest of judge must be
direct, real and certain interest in subject
matter and result of instant litigation, not
merely indirect, incidental, remote, possible
or speculative. Id.

Interest of judge required for disqualifi-
cation is of pecuniary nature, capable of
estimated value, that judge may gain or
lose by judgment rendered in case. Id.

Interest of judge, to require his disqualifi-
cation, must generally be direct pecuniary
or property interest in subject matter of the
litigation. Nueces County Drainage and
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Conservation Dist. No. 2 v. Bevly (Civ.App.
1975) 519 S.W.2d 938, ref. n.r.e.

Ordinarily, interest of judge in public
company or public enterprise which judge
shares with other members of community is
not one that disqualifies him from sitting in
a case. Id.

Pecuniary interest sufficient to disqualify
a judge from sitting in case must be a
direct, real and certain interest in subject
matter of that case and must be capable of
monetary valuation. Narro Warehouse,
Inc. v. Kelly (Civ.App.1975) 530 S.W.2d 146,
ref. n.r.e.

To disqualify judge from sitting in case,
pecuniary gain or loss to judge must be an
immediate result of judgment to be ren-
dered. and not resuit remotely, or at some
future date. from general operation of law
upon status fixed by the judgment. Id.

Interest required for disqualification of
judge is one of pecuniary nature at time of
suit. Id.

Trial judge. who was alleged by defend-
ant to be disqualified, was not required to
seek independent determination by another
judge of his impartiality in connection with
motion to revoke probation, which extraor-
dinary relief is not contemplated by either
this section or Vernon's Ann.C.C.P. art. 30.-
01. Zima v. State (Cr.App.1977) 533 S.W.2d
378.

The interest which disqualifies a judge is
that interest, however small, which rests
upon a direct pecuniary or personai interest
in result of case presented to the judge or
court. Cameron v. Greenhill (Sup.1979) 582
S.W.2d 775. :

Judge was not disqualified from trying
action for probate of holographic will by
having once been appointed by decedent as
trustee of deed of trust and by having

. previously performed legal services for pro-

ponent and decedent in routine real estate

. transaction as such appointment and repre-

sentation did not constitute proof. that he
was interested in action. Lade v. Keller
(Civ.App.1981) 615 S.W.2d 916.

The interest required for disqualification
of judge is one of pecuniary nature at time
of suit, and pecuniary interest sufficient to
disqualify judge from sitting in case must
be direct, real and certain interest in subject
matter of that case. Id.

In order for trial judge to come within
constitutional and statutory prohibitions
against sitting as judge in case m which he
had been counsel, it is necessary that judge
had acted as counsel for some of parties in
suit before him in some proceeding in which
issues were same as in case before him. Id.

Art. 5, §11

Note 6

Interest that disqualifies a judge from
sitting, under this section, is that interest,
however small, which rests upon a direct
pecuniary or personal interest in the result
of a case presented. Chastain v. State
(App. 14 Dist.1983) 667 5.W.2d 791. review
refused.

Term “interested in the case,” within con-
stitutional provision prohibiting a judge
from sitting in any case wherein he may de
interested, means a direct interest in the
case or matter to be adjudicated so that the
result must, necessarily, affect his persoral -
or pecuniary loss or gain. Prince v. State
(App. 4 Dist.1984) 677 S.W.2d 181.

Refusal of trial judge to disqualify him-
self on ground that defendant had filed a
civil suit against him in federal court was
not error, absent evidence that trial judge
had a pecuniary interest in outcome of case.
Prince v. State (App. 4 Dist.1984) 677
S.\W.2d 181.

Defendant’s allegation that a prior per-
sonal and financial relationship existed be-
tween trial judge and the attorney for piain-
tiff and that they held a common financiai
interest failed to invoke provisions of Ver-
non’s Ann. Rules Civ.Proc.. rule 18a requir-
ing a hearing before the presiding judge of
the administrative judicial district, since re-
lator failed to allege grounds for recusai or
disqualification under Const. Art. 5, § 11.
(Per Cantu, J., with two Justices concurring
specially.) Manges v. Martinez (App. 4
Dist.1984) 683 S.W.2d 137. .

6. = Taxpayers, interest as

Where it was not shown that county
judge had any interest in county condemna-
tion proceeding other than as taxpaver and
member of commissioners court. county
judge’s interest in case was not sufficient to
constitute disqualification of judge to ap-
point commissioners to assess damages or
to preside at trial. Gossett v. State (Civ.
App.1967) 417 S.1V.2d 730, ref. n.r.e.

In suit by landowner against drainage
and conservation district for injunctive re-
lief, Chief Justice and Associate Justice of
Court of Civil Appeals were not disqualified
to sit merely because they owned land with-
in the drainage district and were liable for
taxes within that district. Nueces County
Drainage and Conservation Dist. No. 2 v.
Bevly (Civ.App.1975) 519 S.W.2d 938, ref.
n.re.

Where judpge’'s pecuniary interest is not
specially affected. judge is not by reason of
being taxpaver disqualified from sitting in
case though he may have merely incidental,
remote, contingent or possible pecuniary in-
terest in the subject matter of the suit. Id.
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Under the provisions of this section. and
the holding in Gossett v. State. the County
Judge. in view of the facts submitted, was
not disqualified from presiding at condem-
nation cases by reason of his appointment
of special commissioners to assess damages
in said cases. Op.Atty.Gen.1969, No. M-
473.

9, —— Questions involved. interest in

In criminal libel suit based on editorial,
critical, among other things of commission-
ers court, county judge, because of his con-
nection with commissioners court for some
32 days, was not a party injured by the
libelous statement and was not disqualified
from presiding under Vernon's Ann.P.C.
art. 552, providing that no judge shall sit in
any case where he may be the injured par-
ty. Aldridge v. State (1961) 170 Cr.R. 302,
342 S.Ww.2d 104.

Judge, who owned undivided interest in
land covered by Mexican and Spanish land
grants but who, prior to action involving
question of whether lands riparian to Rio
Grande River had an appurtenant right to
irrigate with river waters, sold lands and
disposed of his interest in vendor's liens,
was not disqualified to sit in the case.
State v. Valmont Plantations (Civ.App.1961)
346 S.W.2d 833, affirmed 163 T. 381, 335
S.\W.2d 502.

Justices of Court of Appeals who were
neither related to any party in case nor had
been counsel for any party in case, and who
did not stand to gain or lose anything of a
pecuniary or personal nature because of
any judgment which might be rendered in
case, were not disqualified, despite fact that
an owner of an interest in one of parties
had contributed 21.7% of total reported con-
tributions to campaign of one of justices,
and other justice had received 17.1% of his
total reported campaign contributions from
one of parties. River Road. Neighborhood
Ass’'n v. South Texas Sports, Inc. (App. 4
Dist.1984) 673 S.W.2d 952.

9.5. — Preparation of case, interest of
judge

If trial judge participated in any manner
in preparation and investigation of case in
question when he was a prosecutor, he
would be counsel for the State and hence
disqualified. Gamez v. State (App.1982) 644
S.W.2d 879, review refused, appeal after
remand 665 S5.W.2d 124.

Court of Appeals was unable to deter-
mine whether trial judge participated in
preparation and investigation of State’s
case while he was a prosecutor, in view of
indications in record that other attorneys
actually represented the State in the case

.80

CONSTITUTION

and since sole indication of judge's partic-
ipation was found in printed announcement-
of-ready form bearing the judge's original
signature or stamped facsimile thereof; ac-
cordingly, case would be remanded for evi-
dentiary hearing on question of disqualifica-
tion. Id.

Perfunctory act of judge, in his former
capacity as assistant district attorney, of
stamping his signature to State’s announce-
ment-of-ready form for prosecution of de-
fendant for capital murder did not disquali-
{fy judge ‘from presiding over defendant's
trial on ground that he had been counse! for
the State, since the judge had never exam-
ined State’s file, had absolutely no recollec-
tion of case, and had merely helped sign
announcement-of-ready forms for prosecu-
tor who was handling arraignments on that
particular day. Gamez v. State (App.4
Dist.1983) 665 S.W.2d 124.

10. Relationship to parties

In determining whether two persons are
related bv affinity (marriage), relationship
of affinity does not exist where more than
one marriage is required to establish it.
Johnson v. State (1960) 169 Cr.R. 146, 332
S.W.2d 321, followed in 332 S.W.2d 322.

Fact that judge is related to some un-
named or inchoate party to class suit who
may be affected by judgment is insufficient
to disqualify judge from hearing case. Hi-
dalgo County Water Control and Imp. Dist.
No. 1 v. Boysen (Civ.App.1962) 354 S.w.2d
420, error refused. '

That judge presiding over case brought
by Texas Water Commission to determine
rights of thousands of landowners to use
waters of Rio Grande, became as result of
marriage, related by affinity in second de-
gree to two owners of land lying in water
districts named as parties in suit did not
disqualify judge, and disqualification of
judge would not follow if it were later de-
termined that persons to whom he became
related and others similarly situated were
necessary parties to suit. Hidalgo and
Cameron Counties Water Control and Im.
provement Dist. No. 9 v. Starley (Sup.1964)

73 S.\w.2d 731.

That brother of mother of woman mar-
ried by judge presiding in case brought by
Texas Water Commission to determine
rights of thousands of landowners to use
water of Rio Grande was named as party in
!xis capacity as director of water district
involved did not disqualify judge, under cir-
cumstances. Id.

Judge was not disqualified by reason of
the ‘fact that he allegedly was the prosecu-
tor in defendant’s prior 1962 conviction for
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unlawfully breaking and entering a motor
vehicle.. Griffin v. State (Cr.App.1972) 487
S.W.2d 81.

11. ~—— Degree of relationship

Judge of Court of Criminal Appeals
whose wife was a first cousin to wife of a
brother of decedent was not related within
third degree. by affinity, to the decedent
and was not ineligible to participate in deci-
sion affirming murder convicuion. Wash-
burn v. State (1959 167 Cr.R. 125, 318
S.W.2d 627, certiorari denied 79 S.Ct. §76,
339 U.S. 965, 3 L.Ed.2d 834.

Where claimant in workmen's compensa-
tion case was represented by law firm a
partner of which had relauonship to the
trial judge by fact that such judge was a
first cousin to the wife of said partner.
compensation judgment awarding attor-
neyvs’ fee was nuil and void. Texas Emp.
Ins. Ass'n v. Scroggins (Civ.App.1959) 326
S.W.2d 606.

Where Jud;:e was related by affinity to
defendant’s wife and defendant was reiated
by affinity to judge’'s wife. the judge's wife
being the defendant’s wife's aunt, judge
was not related by affinity to defendant and
judgment of conviction which he rendered

‘was not void by reason of provisions of

Vernon's Ann.C.C.P.1925, art. 3552 (re-
pealed: see. now. Vernon's Ann.C.C.P. art.
30.01) disqualifying a judge related to de-
fendant by consanguinity or affinity within
the third degree. Johnson v. State (1960)

169 Cr.R. 146, 332 S.W.2d 321, followed in

332 S.\W.2d 322.

Judge was not disqualified from appoint-
ing attorney for water control and improve-
ment district in pending class suit, on
ground that his relatives within third de-
gree were parties to such suit, where such
relatives were not named as parties and
merely owned property within boundaries
of and used water furnished by District.
Hidalgo County Water Control and Imp.
Dist. No. 1 v. Boysen (Civ.App.1962) 354
S.W.2d 420, error refused.

Where county judge’s wife was first cous-
in of condemnee, judge was disqualified to
try the condemnation case and judgment
rendered was void. Natural Gas Pipeline
Co. of America v. White (Civ.App.1969) 139
S.w.ad 475

Under provisions of this section and Ver-
non's Ann.Civ.St. art. 15, that no judge
shall sit in any case when he shall have
been counsel in the case, it is not necessary
that formal relationship of attorney and
client exist for disqualification; trial judge
who performs acts normallv engaged in by
counsel such as being consulted or giving
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advice in a matter which is the subject of
litigation may become disqualified. Conner
v. Conner (Civ.App.1970) 457 S.W.2d 393,
error dismissed.

12. —— Attorney related to judge

Judge was not disqualified by fact that he
was brother of attorney for party. Runvon
v. George (Civ.App.1961) 349 S.W.2d 107,
error dismissed.

An attorney emploved to handle work-
men’s compensation claimant's case by at-
torney retained by claimant was a “party”
to the suit within this section providing that
no judge shall sit in any case where either
of the parues may be connected with him
by consanguinity within third degree, and
therefore judze who was a first cousin of
attorney hired by attorney retained by
client was disqualified to hear the cause.
Indemnity Ins. Co. of North America v.
McGee (1962) 163 T. 412, 336 S.W.2d 666.

Attorney appointed to represent defend-
ants cited by publication in action in tres-
pass to trv title was not a “‘party” and
fixing of attornev’s fee by judge who was
attorney's father did not render judgment
void. Niles v. Dean (Civ.App.1963) 363
S.w.2d 317.

Attorney is not a "‘party’”’ 10 suit so as 1o
disqualify judge who is related to him. even
though such attornev is to receive contin-
gent fee based on amount of recovery. Id.

Judge by presiding over criminal trial in
which his son-in-law was the prosecutor did
not violate judicial canon providing that
judge should not suffer his conduct to justi-
fy impression that any person can improper-
ly influence him or unduly enjoy his favor.
McKnight v. State (Cr.App.1963) 432 S:W.2d
69.

~Trial judge, whose son-in-law was prose-
cutor in criminal case, did not. by refusing
to disqualify himself, deny defendant fair
trial or violate defendant's constitutional
rights. Id.

Prosecuting district attorney whose fa-
ther-in-law was presiding judge in case was
not a “party” to the case within meaning of
constitutional and statutory provisions dis-
qualifving judge from sitting in any case
where either of the parties may be connect-
ed with him by affinity or consanguinity
and trial judge did not err in refusing to
recuse himself. Id.

Trial judge did not err in permitting his
son to participate actively in trial of case as
one of several attorneys representing plain.
tiffs in products liability action, where it
was shown that attornevs were represent-
ing plaintiffs on continrrent fee contract but
that trial judge would not be asked to ap-
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prove contract or set such fee. F. M. C.
Corp. v. Burns (Civ.App.1969) 444 S.W.2d
315.

Fact that county court judge, who, with
other county officials, was named as de-
fendant in federal declaratory action. was
represented by attorney who also represent-
ed state in condemnation case did not dis-
qualify county judge from sitting in con-
demnation case on theorv that the legal
services rendered free to judge in federal
action constituted gift of monetary value, in
absence of allegation that judge stood to
gain or lose anything of monetary value in
condemnation case because of any such al-
leged gift or had any direct, real and certain
interest in subject matter of the condemna-
_ tion suit. Narro Warehouse, Inc. v. Kelly
(Civ.App.1975) 3530 S.W.2d 146, ref. n.re.

Trial judge's son-in-law, who was attor-
ney for husband in divorce proceeding, was
not a “'party” within meaning of this section
and Vernon's Ann.Civ.St. art. 15 providing
that no judge was to sit in any case wherein
he might be interested or where either of
the parties could be connected with him by
affinity or consanguinity within the third
degree. Martinez v. Martinez (Civ.App.
1980) 608 S.W.2d 719.

In divorce proceeding in which no attor-
ney fees were awarded, trial judge, whose
son-in-law was attorney for the husband.
was not disqualified, though it was asserted
that attorney fees could have been award-
ed. [d.

13. ——- Corporate officer or stockhold-
er related to judge

Facts that trial judge had disqualified
himself in a previous suit involving corpora-
tion, that his brother was 2 member of the
judiciary of county which was corporation’s
sublessee, and that he was acquainted with
party seeking appointment of receiver for
corporation and a witness for such party
were not sufficient reasons to disqualify
trial judge from hearing suit for appoint-
ment of receiver for corporation. Citizens
Bldg., Ine. v. Azios (Civ.App.1979) 590
S.W.2d 569.

14. Counsel in case

Trial judge, who had represented hus-
band as counsel in husband’s action for
divorce and who had become district judge,
was disqualified from acting as trial judge
in same case involving same issues. Turner
v. Chandler (Civ.App.1957) 304 S.W.2d 637.

Judge who called case for trial, impan-
elled jury, and sat during their voir dire
examination, making decisions as to excuses
of members of panel and other rulings per-
formed and discharged duties calling for

CONSTITUTION

exercise of judicial discretion, and his par-
ticipation in case required reversal of con-
viction where he had been counsel for state
in case in which defendant incurred one of
prior convictions alleged for enhancement,
notwithstanding fact that prior convictions
were abandoned after call of case for trial
but before commencement of voir dire ex-
amination of jury panel and fact that illness
prevented such judge from continuing with
trial to its conclusion. Pennington v. State
(1960) 169 Cr.R. 183, 332 S.\.2d 569.

When a judge has, while prosecuting at-.
tornev, actively participated in any prior
conviction alleged in indictment for en-
hancement, such fact renders him disqual-
ified to sit in case. Id.

Judge, who, prior to appointment to
bench, signed and filed pleadings on behaif
of parties to suit, was attorney in case prior
to his becoming judge and was disqualified
from appointing attorney for one party in
such suit. Hidalgo County Water Control
and Imp. Dist. No. 1 v. Boysen (Civ.App.
1962) 354 S.W.2d 420, error refused. -

Fact that judge who presided at trial for
felony offense of drunk driving which was
used to enhance petitioner’s punishment in
burglary conviction. represented petitioner
in various other criminal actions prior to
trial of felony offense did not come within
constitutional provision that no judge shall
sit in any case wherein he shall have been
counsel so as to make felony conviction for
drunk driving void. Ex parte Stubblefield
(Cr.App.1967) 412 S.W.2d 63.

Statutory and constitutional prohibition
(Vernon's Ann.C.C.P. art. 30.01 and this sec-
tion) against a judge sitting in any case
where he has been counsel is mandatory.
Hathorne v. State (Cr.App.1970) 439 S.W.2d
826, certiorari denied 91 S.Ct. 1398, 402 U.S.
914, 28 L.Ed.2d 657. :

Mere fact that a trial judge has personal-
ly prosecuted or defended a defendant in
past cases does not disqualify him from
presiding over a trial where a new offense
is charged. Id.

Provisions of this section and Vernon's
Ann.C.C.P. art. 30.01, prohibiting a judge
from sitting in any case where he has been
of counsel for State or accused, are manda-
tory. Ex parte McDonald (Cr.App.1971) 169
S.w.2d 173.

Where alleged ancestor in title of party
asserting ownership of certain land had con-
sulted with trial judye, at time he was prac-
ticing attorney, and obtained from him writ-
ten -title opinion which dealt with identical
fact in dispute, trial judge had been “coun-
sel in thé case” within meaning of provision
of this section, governing disqualification of
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CONSTITUTION

judges. notwithstanding that trial judye
was unaware that he had been prior counsel
and that opinion may have been written by
someone else in his attornev’s office. Wil-
liams v. Kirven (Civ.App.1976) 532 S.W.2d
138. ref. n.re.

If trial judge gave advice as attorney to
matter in dispute, even if no fee was
charged for such advice, trial judge is dis-
qualified to sit in such manner which has
ripened into suit. Id.

Provision of this section and of Vernon s
Ann.C.C.P. art. 30.01 against judge hearing
case in which he has acted as counsel re-
quires that he shall have actually partici-
pated in verv case which is before him, and
it is not necessary that an objection be
made. Hoiifield v. State (Cr.App.1976) 338
S.W.24 123

Where it is not shown that trial judge
actuailv investigated, advised or partici-
pated in criminal case in any way, it is not
shown that he acted as ‘“‘counsel” in the
case as contemplated by constitutional and
statutory provisions prohibiting trial judge
from acting as counsel in criminal case.
Lee v. State (Cr.App.1977) 555 S.W.2d 121.

15. Waiver of disqualification

Disquaiification of trial judge cannot be
waived or cured, even with consent of all of
parties. Pahl v. Whitt (Civ.App.1957) 304
S.W.2d 250.

Disqualification of judge cannot be
waived. Natural Gas Pipeline Co. of Amer-
ica v. White (Civ.App.1969) 439 S.W.2d 475.

Trial judge's disqualification to hear suit
because judge's wife was related by blood
to one of the parties thereto could not be
waived, and a judgment rendered by judge
so disqualified was void. Cain v. Franklin
(Civ.App.1972) 476 S.W.2d 952, ref. n.re.

Alleged agreement to waive trial judge's
disqualification under Vernon's Ann.Civ.St.
art. 15 and this section, because judge's
wife was related by blood to one of the
parties to be sued was invalid. Id.

Where no objection is made to right of
judge from another district to sit in case, all
objections to his authority to sit are waived
and it is presumed that judge was in regu-
lar discharge of his duties pursuant to stat-
ute authorizing exchange of benches.
Floyd v. State (Cr.App.1972) 488 S.W.2d
830. )

Where judpe disqualified himself under
Vernon's Ann.Civ.St. art. 15, such disquali-
fication, and want of the power of the court
to act thereafter, could not be waived by
the parties. Chilicote Land Co. v. Houston
Citizens Bank & Trust Co. (Civ.App.1973)
525 §.W.2d 941.

Art. 5, §11
Note 18

Disqualification of a judge. arising from a
constitutional or statutory provision. to pre-

. side over trial of a case affects jurisdiction

and cannot be waived, and judgment ren-
dered is a nullity and void and subject even
to collateral attack. Lee v. State (Cr.App.
1977) 5353 S.W.2d 121.

16. Objections

Complaint that trial judge was without
right to sit for another district judge was
not fundamental error and could not be
urged for the first time on appeal. Foster
v. Laredo Newspapers, Inc. (Civ.App.1973)
530 S.W.2d 611, reversed on other grounds
541 S.W.2d 809. certiorari denied 97 S.Ct.
1160, 429 U.S. 1123, 51 L.Ed.2d 57

Where no objection is made in trial court
to right of judge from another district to sit
in case, and no question as to his qualifica-
tion is made, all objections and exceptions
to his power and authority to try case are
considered waived. Id.

17. Determination of disqualification

Trial judge is proper one to pass on ques-
tion of his disqualification, but Constizution
does not allow him very much discretion in
the matter. Pahl v. Whitt (Civ.App.1957)
304 S.W.2d 250.

.~ 18. Acts of disqualified judée

_pointing attorney

83

" Where trial judge had represented hus-
band as counsel in husband’'s action for
divorce prior to time trial judge had been
appointed district judge, trial judge’s order
granting husband custody of child and sub-
sequent order vacating his prior order were
nullities. Turner v. Chandler (Civ.App.
1957) 304 S.W.2d 687. .-

Official acts of district judge, while he is
in possession of office under color of title
and discharging ordinary functions, are con-
clusive as to all interested persons even
though person acting as judge lacks neces-
sary qualifications and is incapable of hold-
ing office. Ex parte Lefors (1961) 171
Cr.R. 229, 347 S.\W.2d 254.

Where, even though original order ap-
to represent party in
pending class suit was void as being en-
tered by disqualified judge, subsequently
assigned qualified judge entered order con-
firming original appointment and re-ap-
pointing such attorney, attornev was validly
appointed as of date of such subsequent
order. Hidalgo County Water Control and

Imp. Dist. No. 1 v. Bovsen (Civ.App.1962)
354 S.W.2d 420, error refused.

Any action taken by judge who is disqual-
ified by Constitution or statute is null and
Glaser v,

void. Buckholts Independent
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School Dist. (App.1981) 625 S.W.2d {19, re-
versed on other grounds 632 S.W.2d 146.
Any order involving judicial discretion by
a constitutionally disqualified judge is a nul-
lity and. accordingly, disregard of the con-
stitutional disqualification is error that can
be raised at any point in the proceeding.
Buckholts Independent School Dist. v. Glas-
er (Sup.1982) 632 S.W.2d 146.

19. —— Permissible acts

In divorce action in which trial judge ap-
proved party’s property settlement agree-
ment, whereby husband retained ranch,
where it was not shown that trial judge had
ever represented husband or advised either
of parties with respect to conveyance of
surface rights to ranch land to husband
from his parents, trial judge was not dis-
qualified even though he had acted as nota-
ry public in acknowledging execution of
surface deed and deed of trust and filled
out a check signed by husband in part pay-
ment of the purchase price of the land.
Conner v. Conner (Civ.App.1970) 457 S.W.2d
593, error dismissed.

Where it was not shown that judge who
had served as first assistant to criminal
district attorney had actually investigated,
advised or participated in case in any way,
judge was not disqualified from sitting.
Rodriguez v. State (Cr.App.1972) 4359
S.w.2d 121.

Expression or holding by judge of opinion
on the effectiveness of the death penalty as
a deterrent is not grounds for disqualifica-
tion. Chastain v. State (App. 14 Dist.1983)
667 S.W.2d 791, review refused.

Recusal of judge in capital murder trial
was not required on grounds that judge had
made comments on television talk show to
the effect that in order for death penalty to
be an effective deterrent, it should be in-
voked more often. Chastain v. State (App.
14 Dist.1983) 667 S.W.2d 791, review re-
fused.

20. Special judge

Special judge in probate proceeding ap-
pointed by Governor when regular county
Judge disqualified himself from hearing will
contest was not a ‘“county officer” within
provision of Art. 16, § 14, relating to resi-
dence of county officers, and it was not
necessary that the special judge, a resident
of state, be a resident of county where suit
was pending during his service as special
judge. Edwards v. State ex rel. Lytton
(Civ.App.1966) 406 S.W.2d 3537, error re-
fused.

CONSTITUTION

2]. . —— Agreement on special judge
There was nothing in record to indicate
that visiting judge, who was assigned to
bench for a period of one week, and second
judge, or any other judge, agreed to change
benches pursuant to this section. Roberts
v. Ernst (App. 1 Dist.1984) 668 S.W.2d 843.

22, Exchange of districts
It is not necessarv that either docket

sheet or minutes show reason for exchange °

of benches by district judges. Pendleton v.
State (Cr.App.1968) 434 S.\W.2d 694.

Formal order need not be entered for
judge of one district court to preside over
case in place of duly elected judge. Id.

Where indictment alleged that defendant
had been previousiy convicted in Criminal
District Court =3 and cerufied copies of
judgment and sentence reflected that con-
viction did occur in that court. there was no
fatal variance notwithstanding showing
that judge who heard plea was duly acting
and qualified judge of Criminal District
Court =4. Id.

Expression "whenever thev deem it expe-
dient” in this section and Vernon's Ann.
Civ.St. art. 1916 for exchange of district
judges confers on district judges broad dis-
cretionary powers to exchange benches. or
hold court for each other, which is reviewa-
ble only for abuse. Floyd v. State (Cr.App.
1972) 488 S.W.2d £30.

Though better practice would require for-
mal order or entry on record of reasons for
.exchange of judges, exchange may be ac-
complished without such order of entry.
Id. Do

District judges may exchange benches

and hold court for each other and such
exchange may be effected upon the judges’
own initiative; the making and entry of a
formal order is not required nor does the
reason for the exchange need to be shown
in the minutes. Ex parte Lowery (Civ.App.
1975) 518 S.W.2d 897.

Where judge of the 8Sth district court
had sat for judge of the 139th district court
in divorce action filed in the 159th district,
only the 159th district court had continuing
jurisdiction over the minor child involved in
the divorce proceedings and in the ensuing
contempt proceedings. Id.

In suit involving marriage and conserva-
torship of a minor child, it was immaterial
as to whether judye tried the case as judge
of the 58th district court or as “Presiding
Judge” of the 317th district court as tral
judge could act in either capacity. Gaspard
v. Gaspard (Civ.App.1979) 382 S.W.2d 629.
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CONSTITUTION

Judge of 137th District Court of Lubbock
County had authority to approve request,
under Interstate Agreement on Detainers
Act (Vernon's Ann.C.C.P. art. 51.14), for
temporary custody over defendant on basis
of indictment pending against defendant in
140th District Court of Lubbock County, in
light of fact that judges of the district
courts of such county had entered an order
authorizing each of them to sit for each
other in disposition of criminal cases and
matters. Bokemever v, State (Cr.App.1981)
624 S.W.2d 909.

It was not necessary that formal order be
entered for judge of one district court to
preside over case in place of duly elected
judge, nor was it necessary for docket sheet
or minutes to show reason for exchange of
benches by district judges. Davila v. State
(Cr.App.1983) 651 S.W.2d 797.

District judges may change benches and
hold court for each other as authorized by
this section; such exchange may be effect-
ed by the judge’s own initiative under exist-
ing case law, as well as under the local
rules pertaining to transfer of cases within
Dallas County. Akin v. Tipps (App. 3 Dist.
1984) 668 S.W.2d 432.

Under provision of State Constitution al-
lowing district judges to exchange districts,

" or to hold courts for each other when they

deem it expedient, it is not necessary that
either the docket or minutes give a reason
for the exchange of benches by the district
judges, and a forma! order need not be
entered. Mata v. State (Cr.App.1984) 663
S.w.2d 119.

23. Holding court for another )udge

Fact that one judge presided during ex-
amination of jury panel and that another
judge presided without consent of defend-
ant, during hearing of evidence and receipt
of jury's verdict, did not constitute error.
Bellah v. State (Cr.App.1967) 415 S.W.2d
418.

Any judge of District Court of Travis
County may hear and determine any part of
any case or proceeding pending in any of
the district courts of county or may hear
and determine any question in any case, and
any judge may complete hearing and render
judgment in case. Collins v. Miller (Civ.
App.1969) 443 S.W.2d 298, ref. n.r.e.

Where all proceedings were had in the
particular district court in which cause was
pending without transfer of cause to anoth-
er court, upon later determination that re-
quest for jury had not been timely filed it
was immaterial that judge who entered or-
der denying jury trial was other than judge
signing order first placing cause on jury

Art. 5, §11
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docket. because order denving jury was
signed by judge who was presiding in court
in which case was pending. Id.

24. Supreme Court Justices

It was not a due process violation for
Justices of Supreme Court. who ordered
submission of a referendum on fee assess-
ment against state bar members at request
of state bar directors, to determine legality
of such assessment. Cameron v. Greenhill
(Sup.1979) 382 S.W.2d T75.

25. Court of Criminal Appeals. judges of .

Supreme Court members were not dis-
qualified from considering attornev’s chal-
lenge to court's authority to order a one-
time fee assessment against members of
State Bar for purpose of reducing ary in-
debtedness on Texas Law Center. Camer-

on v. Greenhill {Sup.1979) 582 S.W.2d 775.

26. Court of Civil Appeals. judges of

Chief Justice of Court of Civil Appeals
who, although he sat at submission of case,
did not for personal reasons participate in
opinion, was not disqualified from partici-
pating in second opinion, substituted for
first after the disqualification of an Associ-
ate Justice from parucipating on appeal
came o attention of court. Goslin v. Beaz-
lev (Civ.App.1960) 339 3.W.2d 689, ref. .
n.r.e. appeal dismissed. certiorari denied 82
S.Cu. 16, 368 U.S. 7, 7 L.Ed.2d 16.

Two judges of Court of Civil Appeals, -
could render decision where third judge
chose not to participate because he had
been trial judge. Hoyt v. Howvt {Civ.App.
1961) 351 5.W.2d 111, error dismissed.

Whether Justice of Court of Civil Appeals
sitting in case involving insolvent insurer
should have recused himself because of his
background of service with the attorney
general during days of insurance company
failures was matter solely for his determi-
nation. Langdeau v. Dick (Civ.App.1962)
356 S.W.2d 945, ref. n.ree.

.

30. Bias and prejudice

Intervenor's affidavit that he believed
judge was biased and prejudiced against
him because such judge in another case had
found intervenor in contempt of court and
had refused most or all of his attorney's
objections alleged no constitutional or statu-
tory ground for disqualification. Quarles v.
Smith (Civ.App.1964) 379 S.W.2d 91, ref.
n.r.e.

Prejudice of trial court toward party, if
there was any, would not alone constitute
error. Quarles v. Smith (Civ.App.1964) 379
S.W.2d 91.
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Art. 5, §11
Note 30

Alleged bias or prejudice of judire does
not disqualify judge. Maxey v. Citizens
Nat. Bank of Lubbock (Civ.App.1972) 439
S.W.2d 697, reversed on other grounds 307
S.W.2d 722 :

Bias is not legal ground for disqualifica-
tion of judge. Hoover v. Barker (Civ.App.
1974) 507 S.W.24 299, ref. n.re.

Unethical conduct of trial judge, who af-
ter proceeding had started to terminate
mother’s and father's parental rights as to
minor child gave public vent to bias and
prejudice which he had acquired from hear-
ing evidence and seeing exhibits introduced
into evidence was not leyal ground for re-
versal of judgment terminating parental
rights. Shaplev v. Texas Dept. of Human
Resources (Civ.App.1979) 381 S.W.2d 250.

Fact that judge had told defendant, who
elected before trial to have punisiiment as-
sessed by the judye if the juryv should con-
vict, that the judge could not consider pro-
bation if the facts proven were as alleged
did not show bias requiring recusal.
McClenan v. State (Cr.App.1983) 661 S.W.2d
108.

Bias may, in some cases, be a legal dis-
qualification if it is shown to be of such a

" nature and such extent as to deny defend-

ant due process of law: overruling Vera v
State, 347 S.\W.2d 283; Bright r. State, 536
S.W.2d 317. McClenan v. State (Cr.App.

©1983) 661 S.W.2d 108.

31.- Presumptions and burden of proof
Judge is presumed to be qualified until

" contrary is shown. Quarles v. Smith (Civ.
‘App.1964) 379 S.W.2d 91, ref. n.ree.

Presumption of integrity accompanying
act performed by judge under sanction of
official oath cannot be overcome by infer-
ence, conjecture or speculation; challenge
of disqualification must be by allegations of
fact of positive and unequivocal character.
Maxey v. Citizens Nat. Bank of Lubbock
(Civ.App.1972) 489 S.W.2d 697, reversed on
other grounds 507 S.\W.2d 722,

31.5. Mandamus

Action seeking removal of trustee and a
temporary restraining order was properly
transferred to the 193rd District Court from
the 95th District even though retired dis-
trict judge who was to preside in the 193rd
district was without authority to act in ac-
tion, and thus, mandamus did not lie to
compel 95th district judge, who originally
ordered action transferred, to proceed fur-

CONSTITUTION

ther in such action. dkin v. Tipps (App. 3
Dist.1984) 663 S.\W.2d 422

32. District attorney

Trial judge who had been assistant dis-
trict attornev at time of offense but had no
recollection of working on assault with in-
tent to murder case and who was assigned
to work only on capital cases and to act as
legal advisor to Commissioners Court when
case was filed was not disqualified. Muro
v. State {Cr.App.1965) 387 S.W.2d 674.

Conviction of prisoner was void where
trial was presided over by judge who had
served as district attorney in prior prosecu-
tion resuiting in conviction of prisoner for
burglary alleged for enhancement notwith-
standing that portion of indictment alleging
prior conviction was dismissed prior to trial.
Ex parte Hopkins (Cr.App.1966) 399 S.W.2d
351.

Inclusion in indictment of allegations con-
cerning prior convictions did not disqualify
trial judge who was district attornev on
date of prior convictions alleged for en-
hancement of punishment. Hathorne v.
State (Cr.App.1970) 439 S.W.2d 826, certio-
rari denied 91 S.Ct. 1398, 402 U.S. 914, 23
L.Ed.2d v57.

33. Hearing
Where facts alleged to disqualify judge

- are unchallenged or admitted, question of

86

disqualification is one of fact and no hear-
ing is required. Maxey v. Citizens Nat.
Bank of Lubbock (Civ.App.1972) 489 §.W.2d
697, reversed on other grounds 507 S.\V.2d
722,

Mere assertion that upon hearing disqual-
ifying interest of judge might be made to
appear did not require hearing. Id.

34. Retired judges .

“District judges,” as used in this section,
includes retired district judges who have
timely agreed to accept assignments to hear
cases. Permian Corp. v. Pickett (Civ.App.
1981) 620 S.W.2d 878, ref. n.ree.
35. Review

Since issue of disqualification of trial
judge involves jurisdiction of the court to
act, it would be considered on appeal by the
Court of Appeals in the interest of justice.
even though no motion questioning trial
judge’s qualifications was brought to his
attention. Gamez v. State (App.1952) 644

S.W.2d 879, review refused. appeal after
remand 665 S.W.2d 124.
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" Mr. Luther H. Soules, III, Chairman

Supreme Court Advisory Committee
Soules & Cliffe

1235 Milam Building
€an Antonio, TX 78205
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-
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o
\j

5 oy
e

Re: Rules 3a, 8, 10, 1l0a, 1Ob, 27a, 27b, 27c¢,
lé65a, 166f, 247, 247a, 250, 305a.

)
5

oo
_ . e

Dea: Luke:

I am enclosing herewith copies of amendments to the Rules of
Civil Procedure as recommended by the Committee on Local Rules of
the Council of Administrative Judges. I am also enclosing a copy
"of that Committee's report to Judge Pope which sets out the
reasons for the proposed changes.

15

s
]

H

A

3

4]

If you would like a copy to go to each member of theuAdvisory

Committee at this time, please call Flo in my office (512/475-4615)
and we will take care of it.

Sincerely,
/., }

s
»

James P. Wallace

Jéstice
JPW: fw

Enclosures

00900079
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lo: - Jack Pope:, Chief Justice, Supreme Court of lexas  ° L -

Re: Report of Committee on Local Rules : .

Little vacuum exists is case processing; necessity, inventiveness andg

‘the skill of the martinette will rush in to plug gaps in any system of
Tules, wherever adopted.

Your committee was furnished copies of all Local Rules filed by
District and County Courts with the Supreme court by April 1, 1984, gQur
work was divided, with Judges Ovard and lhurmond reviewing Criminal case
processing snd Judges McKim and Stovall civil case processing. Ous
spproach was to group Local Rules by function, so each could be compared

for likenesses and differences. Most Local rules addressed these
functions:

l- 1. Division of work load in overlapping districts,

2. Schedules for sitting in multi-county districts.

3. Procedures for setting cases: Jury, non-jury, ancillary and dilatory,
l - preferential, .

i, Announcements, assignments, pass by agreements, and continuances.

5. Pre-tsial methods and procedures.

6. Dismissal for ¥ant of Prosecution,

7. Notices - lead counsel. -

8. Withdrawal/Substitution of Counsel. '

9. Attorney vacations.

10. Engaged counsel conflicts, :
11. Court-oom decortum - housekeeping. .

12. Exhortatsry suggestions about good-laith setllement efiorts.,

-
-
—~—

Ihe Committee found three broad groups_of Local Rulss_and offer the
fallowing comments: o

" Graun One: fGaneral idminizt=atiy e RFylas

Most courts have general administrative rules, particularly those who
serve more than one county, setting out terms of court in each county,
types of setting calendars and information about who to call for settings,
what 4ind of notice is to 5e given others in the case and general
housekeeping provisions, subject to change, cepending on circumstances.
Comment: Ine Committee notes that terms of court are governed by
statute, usually when the court was crfeated or in 3 reconstituting statute,
making most, if not all, continuous term courts. [Ihis language is probably
not neeced in a Local Rule. Calendars setting out the "whg, when, what and
where® are useful and must be flexible, to fit couTt needs, such as
illness, vacations and the unexpected long case or docket ecollapse. Gur
_fecommendation: place this infgrmation in a "brosdside", post it in all
touzsthouses in the District and instruct the cleck to send 3 copy to all
out-of-distsict attorneys and pro se who file papers, when the first
appestance is maoe. Ilhe local Bar can be copiecd when Lhe scneduyle is first
m3de and notified of any changes. We nole that =3any aulti-county Judisial

-t -
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Visteaswre woirc Uyvresappeny TOUNLles 3anc the divisign of work loagd is-
governed by statute or agreement of the affacted Judges. All the above ]
could be covered by a "Court Information Bulletin”®, spell‘ng out the manner
of getting a setting on notzons, pre-trial and trial natters. '

R ]
’-

Recomsendation: Adopt as 3 statewide Rule the followang.,

LOCAL RULES: NQOTICE ID COUNSEL AND PUBLIC
Local Schedules and Assignments of Court shall be mailed by each District
or County Clerk upon receipt of the first pleading or instrument filed by an
attorney or pro se party not residing within the county. The clerk shall not
be required to provide more than one copy of the rules during a given year to
each attorney or litigant who resides outside of the county in which the case
is filed. It shall be the attorney and litigant's responsibility to keep _
informed of amendments to local rules, which shall be provided by the clerk on
request for out of county residents. Local Rules and Amendments thereto shall

be printed and available in the clerks office at no cost, and shall be posted
in the Courthouse at all times, :

- - -
e

2,

~e
2

7l

s

e

-Groun Two: State Rules of Preoecesdure

Many of Local Rules address functions whizsh could best be served by 8
statewide unifors rule. [These are suggested, as examples.

! -

Xal!
N

g

J6th, - 156¢th

06200051




- Rule 3a. Rules by,Other Courts .. - : -

g Each COurt of Appeals, each admmstranve Jua1c1al dlstnc:, each

district court, and each county court may, fr'om time to tme. make and amend

Supreme Court of Texas for approval.

{d) If a iudge of a sinale judicial district desires to acont a loca}

rule of procecure aoverning his judicial district., he shall recuest acoroval of

such rule bv filing with the Presidina Judoe of the Administrative Jud1cwal

District the rule and the reason for its adootion. In a county or counties

havina two judicial districts, both ijudoes must aporove the oroposed rule

before subMtHnG it to the Presidina Judoe. In- counties of three or more

“judicial distmicts, 2 mav'oritv of judaes nust aborove the orooosed rule before

it is sent $0 the Presiding Jjudce of the M—nmstratwe Jud1c1a1 D1st"1ct in

accaraance with Secsion (b)Y, Article 20CH., V.T7.C.S. Al "mequests for aporoval

of nrew rules cof rcrocecure or 2amencrments thereto shall be filed with the

Prasgiding Juzce of the Administ-ative <Judicial Dist=ict on or before Decemder

31st of each vear, The Presiginc Judce shall nrovide written syppo~t Orf 0ID0-

siticn %o the rnroogsed rule. wnirh shall accompany the orozosed rule and which

les governing its pracuce not inconsistent with these rules. Copies of rules
and amencments so made shall before their promulgation be furnished to the

shall be filea bv %the Presidine Judae with the Supreme Cou~t not later %han

anyarv 3lst of <the succeeding vear, The Supreme Court shall have final

?‘

autho=itv <9 annrove or disapzr~ove the acopotion of al) local rules of pr~ocedure

as orovices by Ssction (a) ¢f *this Rule and Section 3(b), Article 2C0h,

v.7.C.S.

CA:RULEI(59th)

00900082
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,H,E,,USHCE THE SUPREME COURT OF TEXAS
CLERK :
ACK POP P.O. BOX 12248 CAPITOL STATION
! OPE . . . . . " GARSON R. JACKSON
JUSTICES , AUSTIN, TEXAS 78711 :
SEARS McGEE . ' ‘ EXECUTIVE As:'r
ROBERT M. CAMPSELL : ’ WILLIAM L WILLLIS
© FRANKLIN S.
CL RAY . SPEARS ADMINISTRATIVE ASST.
JAMES P. WALLACE : : MARY ANN DEFIBAUGH
TED Z ROBERTSON

WILLIAM W. KILGARLIN
RAUL A. GONZALEZ

January 11, 1985

" Mr. Luther H. Soules, III, Chairman

Supreme Court Advisory Committee
Soules & Cliffe

1235 Milam Building
fan Antonio, TX 78205

Re: Rules 3a, 8, 10, 10a, 1O0h, 27a, 27b, 27c,
165a, l166f, 247, 247a, 250, 305a.

Dear Ldke:

I am enclosing herewith copies of amendments to the Rules of
Civil Procedure as recommended by the Committee on Local Rules of
the Council of Administrative Judges. I am also enclosing a copy

of that Committee's report to Judge Pope which sets out the
reasons for the proposed changes.

If you would like a copy to go to each member of the Advisory

Committee at this time, please call Flo in my office (512/475-4615)
and we will take care of }t. ‘

Sincerely,
7

A Jamég P. Wallace
Jﬁstlce
JPW: fw '

Enclosures

[ 1]
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lg: Jack Pnpe, Chief Just ce, Supreme Court of lexas

' Report of Committee on Local Rules . .

Little vacuum exists is case processing;
the skill of the mactinette will
tules, wherever adopted.

necessity, inventiveness gncd
rush in to plug gaps in any system of

j?ou: committee was furnished copies of all Local Rules filed by
District and County Courts with the Suprese court by April 1,

1984, OQOur
woTk was divided,

with Judges Ovard and Thurmond reviewing Criminal case
processing snd Judges McKinm and Stovall civil case processing.,
approech was to group Local Rules by function,
for likenesses and differsnces.
functions:

Te e e

Our
so each could be compared
Most Local rules addressed these

- . ot T e

i. Division of work load in overlapping districts, .
2. Schecules for sitting in multi-county districts.
Jo " Procedures for setiing cases: Jury, non-jury, ancillary and dilatory,
prefecential, ) ~
3. Announcements, assignments, pass by agreements, and continuances,
S Pze-tcial methods and procedures,

6. Dismissal for Want of Prosecution.

7. Notices - lead counsel.
8. Withdrawal/Substitution of Counsel.

. Attorney vacations. - -
. Engaged counsel conflicts. ' , :

fecommendation:

11. Couztroom decorum - housekeeping. . o
12. Exhortatcry suggestions about good faith settlement efforts. -

Ihe Commiltee found Lh.ee broad groups of Local R“1:§-329.S£Hm§.5?iu.
.:llovxng conments' - . e .

e Genaun Nne:  faenaswral idminittaativa uy!as

Most courts have general adm;n;:tra.;ve fules, particularly those who
serve more than one county, setting out terms of court in each county, :
types of setting calendars and information about who to call for settings,
what %ind of notice is to Se given others in the case and general
housekeeping provisions, subject to change, cepending on cifcumstances.

Comment:

IThe Committee notes that terms of court are governed by
statute,

usually when the court was created of in 3 reconstituting statute,
making most, if not all, continuous term courts. [hi:s lanquage is probabdly
not neeced in a lLocal Rule, Calendars setting out the "whg, when, what ancd
where” aze useful and must be flexible, to fit couct neegs, such as
illness, vacations and the unexpected long case or docket collapse.

place this information in a "broadside”, post it in all

touTthouses in the Bistrict and instruct the cleck to send a3 copy to all
ut-of-distcict

Cur

attorneys and plo se who file papers, when the first
prarance is maoe. Ihe local Bar can Se copied .when the scnedule is first

23de 3and notified of any changes. We note that many multi-county Jud:icial

. 00900084
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Jilsesames =Ce¥C GUYTa.lrawwedy TUMNIILIRS aNg the cdivizion pgf work loac a3
qoveraed by statute or agreement of the affected Jucdges. All the above

. could be covered by a "Court Information Bulletin®, spelling. out the manner
of getting a settiig_an»nolions, pre-trial and trial matters. -

Recommendation: Adopt .a8 @ statevlde Rule the follcvzn9’

LOCAL RULES: NOTICE 0 COUNSEL AND PUBLIC :

Local Schedules gnd Assignments of Court shall be mailed by each District
or County Clerk upon receipt of the first pleading or instrument filecd by an
attorney or pro se parly not residing within the county. [he clerk snall not
be reguired to provide more than one copy of the rules during a given year to
each attorney or litigsnt who Tesides outside of the county in which the case
is filed. It shall be the attorney and litigant's responsibility to keep .
informed of amencments to local rules, which shall be provided by the clerk on
request for out of county residents. Local Rules and Amendments thereto shall

be printed and available in the clerks office at no cost, and shall be posted
'n the Courthouse at all times, ’

Grouo Two: State Ruleé 9f Pracedyre
Many of Local Rules address functions whizh could best be secved by a
statewide uniform rule, Jlhese are suggested, as exanples.

3gtn,  156th

06000085




" Rule 8 Attornev in Charage [Wunu_l.:‘.n-ﬁimq.] - - ’ - B

" Each carty shall, on the occasion of its first anpearance throuuh coun- n

.-sel desicnate in w~ytinc the “3ttornev in charge" for such nartv. Thereafter,

) . n

— . i
ntil such desianatien is cnanged by written notice to the court ana written ii

ﬁ notice to all othe~ parties in accordance with Rules 21a and 2lh, said attor- ’ ’

nev in charge shall be resoonsible for the suit as to such pa~tvy and shall ) o

' attend or send a €11y authorized renresentative to all hearings. conferences,

ang the trial trial,

I All communications from the court or other counse! with respect to a

suit will be sent to the attornev in charce. 23 firge 5

Se—consilarac "g,[-~-- counSel to kg ~oca a0l

& ~racane =nall waug cantral
- - e
l Bt s o paramane af e o 3

clgcc 3 channg de madg by teo mope. bimcplf _to

be—prtaras ol racons ] - . )

062000686
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bqﬂﬂwmcz THE SUPREME COURT OF TEXAS
| JACK POPE A ‘
3

CLERK
PO. BOX 4 MTOL STATION
JUSTICES ‘ T ’ )
SEARS McGEE
~ ROBERT M CAMPBELL

EXECUTIVE ASST.

' WILLIAM L WiLLIS
FRANKLIN S, SP
CL RAY EARS ) _ ADMINISTRATIVE ASST.
JAMES P. WALLACE MARY ANN DEFIBALGH
TED Z ROBERTSON
WILLIAM W, KILGARLIN
RAUL A. GONZALE2

January 11, 1985

" Mr. Lu<her H. Soules, III, Chairman

Supreme Court Advisory Committee
Soules & Cliffe

1235 Milam Building
£an Antonio, TX 78205

Re: Rules 3a, 8, 10, 10a, 10bh, 27a, 27b, 27c,
165a, 166f, 247, 247a, 250, 305a.

€3
|
A\

Dear Luke:

]

I am enclosing herewith copies of amendments to the Rules of
Civil Procedure as recommended by the Committee on Local Rules of
the Council of Administrative Judges. I am also enclosing a copy
of that Committee's report to Judge Pope which sets out the
reasons for the proposed changes.

2Ty
LB

-

If you would like a copy to go to each member of the Advisory

Committee at this time, please call Flo in my office (512/475-4615)
and we will take care of ic.

S

:iﬁ
i

o Sincerely,

l /"]

:l » ) Jamgs P. Wallace
Jhstice -

. JPW:fw -

i Enclosures
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Jack Pope, Chief Justice, Supreme Court of

lexas - - AR

Reboft of Committee on Local Rules : . .
Littl? vacuum exists is cese processing; necessity, inventiveness gne - - . EJ
the skill of the mertinette will rush in to plug gaps in any System of : E@

' fules, wherever adopted.

‘ . o : =3
Your committee was furnished copies of all Local Rules filed by }%
District and County Courts with the Supreme court by April 1, 1984. Our -
l work was divided, with Judges Ovard and Thurmond reviewing Criminal case i
pfocessing and Judges McKim and Stovall eivil case processing. OQur o ﬁ
spproach was to group-Local Rules by function, so each could be compared o -
l for likenesses and differences. HMost Local rules addressed these o
..., functions: . L . . ‘ . gi
. o L . T O e S A 3 S et e e e e s Lo e AN "ﬁ
1. Oivision of work load in overlapping districts. . : . -
2. Schedules for sitting in multi-county districts. Eﬁ
J. Prscedurss far setting cases: July, non-jury, ancillary and dilatory, &

Announcements, assignments, pass by agreements, and continuances.,
- 5. Pze-ttial methods and ptocedures.
6. Dismissal for Want of Pcosecution,

7. Notices - lead counsel.

l prefecsential,
.
- 4

WithdTawal/Substitution of Counsel. '

Attorney vacations, : - -
. Engaged counsel conflicts., : . e
. Y30
. Courtroom decorum - housekeening. - - EQ
12. Exhortatory suggestions about good-laith settlement efforts. = . o
R . 253
lhe Conmz.tee found Lh.ee broad groups of Local Rulss_and offer the %ﬁ
fallowing comments: | ) - . <

C=~rivn Nno - Sonewrsl .gqvq‘gtratlv. Aylas

Host courts have general admxn;st:a.xve Tules, particularly those who
serve morfe than one county, setting out terms of court in each county,
types of setting calendars and information about who to call for settings,
what %ind of notice is to be given others in the case and general
housekeeping provisions, subject to change, cepending on cifcumstances.

Comment:

The Committee notes that tecms of court are governed by
statule,

usually when the court was created or in a reconstituting statute,
making most, if not all, continuous term courts. Thes language is probably
not neeced in a Local Rule. Calgndars setting out the "who, when, what and
where™ are useful and must be flexible, to fit court needs, such as

illness, vacations and the unexpected long case or docket collapse.
_fecommenaation:

Cur
place this information in a3 "broadside™, post it 1n all

COuTthouses in the Distzict and instruct the cleZk Lo send 3 copy to all
uleofedistsict attorneys and pro se who file papers, when the first
presfance is mgae. lhe local Bar can bSe copiec when Lhe secnedule is first
23de and nntified af any changes. We note that many aulli-county Jud

t1sial

. 00000658
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- - =L waeviwsan Q! workx lC8C0 13
goveried by statute or agreement of the affected Jucdges. All the above T
could be covered by a "Court Information Bulletin", spelling out the manner
l of get‘.;ngAn sett*nq on ﬂOUO"S, pre-trial and trial matters. i R

l >' R.e_commendat-ionv' Adopt 38 a statewide Rule the follo-zng.
- :

© LOCAL RULES: NDTICE IO COUNSEL AND PUSLIC -
Local Schedules and Assignments of Court shall be mailed by each District
: °

r County Clerk upon receipt of the first pleadging or instrument filed by an
attorney or pro se pacly not Tesiding within the counly, IThe clerk shall not
be regquired to provide more than one copy of the rules during a given year to
esch attorney or litigant who resides outside of the county in which the case
is filed. 1t shall be the attorney and litigant's responsibility to keep
informed of amendments to local rules, which shall be provided by the clerk on
request for out of county residents, Local Rules and Amendments thereto shall
be printed anc available in the clerks office at no cost, and shall be posted
in the Courthouse at all times. . ' ’ ’ :

Groun Two: State Rylmsea of Oracesduyre

‘s .. .
N i e e . . . e e - oo e -

Many of Local Rules address functions whiczsh could best be secved Dy 3
statewide uniforz rule. Jhese are suggested, as exanmples.

36th, 136¢tn

0¢u00Gs3



' Rule 10. Withdrawal of Counsel [ii:ornguof 24cord.Dafinad]

MWithdrawal of an attcenev in charge mav be - effected (a) upon “motion- - ’ - . o

showino rood cause ang unde~ such conditions imposed bv the Presidina Judae: or o T T o

- - '
la ‘D) voon presentation by sucn attornev in charge of a notice of substitution . ... . - . -

sicnating t%e nrarme. 3daress. telephone numbe~, and State Bar Number of the

substitute attormev. with the sicnature of the attornev to be substituted, the

aooroval of the client . +he client's current address and teleohone number, and

. . f
' an aver—ent that such substituticn will not delay anv_setting currentlv in e
effe::. [‘-\ "“"-&:;Q‘ enmmma Sa mAmo L mm mac gmmmdmad $a ebhg soacgn N~ oyt rmocod
.L.‘\L.‘._iL LR IR LI SV RS ‘LL-‘aaﬂiL?- Y BRI R T.X-1-Y Jz_'.rno—nn’ of shg =sartigs
l £ilog _in esg saca-  and “_:'-:"‘ s considarad o kaug  gortinugd s such
FUIVIT Gm oo mmp & bma cije $m eha epdia]  ~ame L.malpc - ‘.hnrn PR -EERY.Y..T- W

l Sh i mm cmasdstme ta Sha smmemam Sa e g

PR . . PRSI P . . . . . .
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e JusTICE THE SUPREME COURT OF TEXAS

JACK POPE . P.O. BOX 12248 CAPITOL STATION . c%ixmw R JACKSON
JUSTICES ' ‘ - AUSTIN, TEXAS 78711 ' ' 1s0!
SEARS McGEE . . EXECUTIVE ASST.

- ROBERT M. CAMPBELL , ‘ WILLIAM L WILLIS
FRANKLIN S. SPEARS
CL RAY i . ) - ADMINISTRATIVE ASST.

JAMES P. WALLACE MARY ANN DEFIBAUGH
TED Z. ROBERTSON ’

WILLIAM W. KILGARLIN
RAUL A. GONZALEZ

a ’ .

5

' AN January 11, 1985
!Z‘i:z * ks

rl Mr. Luther H. Soules, III, Chairman

{ Supreme Court Advisory Committee

Soules & Cliffe
1235 Milam Building
€an antcnio, TX 782053

Re: Rules 3a, 8, 10, 10a, 10b, 27a, 27b, 27c,
l63a, 166f, 247, 247a, 250, 305a.

Dear Luke:

I am enc'losiné' herewith copies of amendments to the Rules of
Civil Procedure as recommended by the Committee on Local Rules of
the Council of Administrative Judges. I am also enclosing a copy

of that Committee's report to Judge Pope which sets out the
I reascns for .the proposed changes.

I1f you would like a copy to go to each member of the Advisory

;;' Committee at this time, please call Flo in my office (512/475-4615)
and we will take care of it.

‘ Sincerely,
{ l,~")
f‘} M/’w
‘ 7 h i James P. Wallace
Jéstice -
JPW: Sw

Enclosures
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! fo:. Jack Pope:, Chief Justi ce, Supreme Court of lexas

‘ Report of Comnzttee on Local Rules e . . {}

Little vacuum exists is case processing;

necessity, inventiveness gng ~ - . °. G?
the 3kill of the macstinette will rush in to plug gaps in any system of 'ﬁ%‘
I rules, wherevel adopted.
.our committee was furnished copies of all Local Rules filed by f@
l District and Lounty Courts with the Supreme court by April 1, 1984, OQurz -
work was divided, with Judges Ovard and Thurmond reviewing CZizinal case . =
processing and Judges McKim and Stovall civil case processing. Our ' ‘ %@
spproach was to group Local Rules by function, so each could be compared e
' for likenesses and differences. Most lLocal rules addressed these
Lo r"“°“°"s' - Co e L eartane S Ve o : L . PR
l 1. Division of work load in overlapping districtse,
Scheaules for sitting in multi-county districts. Eﬁ
3. "Procedures for setting cases: Jusy, non-jury, anci llary and dilatory, &1
l prefezential, ’
3. Announcements, assignments, pass by agreements, ancd continuances.
- S Pre-tria]l methods and procedures.,
l 6. Dismissal for Want of Prosecution.
7. Notices - lead counsel. -
8.

N

;i

Withdrawal/Substitution of Counsel.
Atlorney vacations.

Engaged counsel conflicts. . )

1l. Court:zoom decorum - housekeeping. [ -

- 12. Exnortatory suggestisns about good-faith settlement efforts. =
Ihe Committee found Lh ee broad groups of Local Rules_and offer the : 7%
- ¥allowing conments- , o =

ﬁ:*uw One: fona=a) 3h=ati ulas

Host courts have general administralive rules, particularly those who
serve more than one county, setting out terms of court in each county, %
types of setting calendars and information about who to call for settings, ' B
what %ind of notice is to e given others in the case and genecal
housekeeping provisions, subject to change, depending on cifcumstances,

Comment:

The Committee notes that tesms of court are governed by
statute,

usually when the court was created or in a reconstituting statute,
naking most, if not all, continuous term courts. [Th:s language i35 probably
not neeced in a Local Rule. Calendars setting ocut the "who, when, what and
where® are useful and must be flexible, to fit ecsurt needs, such as
illness, vacatipns and the unexpected long case or docket collapse. Gur E;
_fecommendation: place this information in 3 "brosdside"™, post it in all -
tourthouses i1n the District and instruct the clezk Lo send a copy Lo all .
teof-distzict attorneys and pro se who file paoezs, when the first 'E‘

pesrance is maoe. Jhe local Bar can de copied when the sensdule is first
2ade and notified 5f any changes.

ca
et

Pty
(SR

’h-'--

We note that msny aulti-county Judicz:ial

- -

_ 00900092 )
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- wsw il CAVlzsion ot work loac i3
governen by statute or agreement of the affected Judges. All the above
could be .covered by a "Court -Information Bullet;n';‘spell ng. out the n;nner

l of get ing a setting on aotions,- pre- trul and trial matters.

"f

-

Recunmendatzon. Adopt as a- statevzde Rule the follouznq.

LOCAL RULES NOTICE TD COUNSEL AND PUSLIC

Local Schedules and Assignments of Court shall be mailed by each Distroict
or County Clerk upon rteceipt of the first pleading. or instrument filed by an
attorney or pro se patiy not Tesiding within the county. Ihe clerk snall not
be required to provide more than one copy of the rules during s given year to
each attorney or litigant who Tesides outside of the county in which the case
is filed. It shall be the attorney and litigant's responsibility to keep
informed of amencments to local rules, which shall be provided by the clerk on
fequest for out of county residents. Local Rules and Amendments thereto snall
be printed and avalilable in the clerks office at no cost, and shall be posted

in the Courthouse at all times,

Croun Twe: State Rules of Prseedure

'y ..
.

Many of Local Rules adcress functions whizsh could best be secved by 8

statewide uniforms cule. Ihese are suggested, as exanples.

3étn,-156tn
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Rule 10a {new). Attorney Vacations _. . ) i

|

_ . S ) : . ) - o .
Each attorney practicing in the district and county courts who desires : -

}_to assure himself of a vacation period not to exceed four weeks in June, July,’

{“
, August, may do s0 automatically by desiynating the four weeks, in writing, :

-

addressed and railed or celivered to the District or County Clerk, or any

officer'designatec as tre Docket Clerk in his own county, with a'copy thereof to

the District Clerk or Docket Clerk of any other county in which he has cases
penaing trial, before tne 15th of May of each yeaf. The vacation period so

designated shall be honored by all juages so notified.

This provision shall not apply to vacations for attorneys engaged in a

criminal case. Nothing herein proviced shall prevent the various judges from

recognizing vacations of attorneys as a discretionary matter.

CA:RULE

4
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mgywmcg - THE SUPREME COURT OF TEXAS
JACK POPE . . P.O. BOX 12248 CAPITOL STATION CLéiKm\‘ N JACKSON
.Jvmcr.s ' ' AUSTIN. TEXAS 78711 : :

. : . EXECUTIVE ASSTT.

. SEARS McGEE . WILLIAM L WILLIS
ROBERT M. CAMPBELL

CFRML Rl;.ly.lN S. SPEARS . ‘ © ADMINISTRATIVE ASST.

JAMES P. WALLACE MARY ANN DEFIBALUGH

TED Z ROBERTSON

WILLIAM W, KILGARUN

RAUL A. GONZALEZ

January 11, 1985

" Mr. Lu<her H. Soules, III, Chairman
Supreme Court Advisory Committee
Soules & Cliffe
1235 Milam Building
€an Antonio, TX 78205

Re: Rules 3a, 8, 10, 10a, 10b, 27a, 27b, 27c,
165a, 166£, 247, 247a, 250, 305a.

Dear Luke:

£ I am enclosxng herewlth coples of amendments to the Rules of
sl Civil Procedure as recommended by the Committee on Local Rules of"
o the Council of Administrative Judges. I am also enclosing a copy
b of that Committee's report to Judge Pope which sets out the

‘:’f:' reasons for the proposed changes. .

o I1f you would like a copy to go to each member of the Adv;sory
l Committee at this time, please call Flo in my office (512/475-4615)
and we will take care of it.
Sincerely,
A
" Jaméé P. Wallace
Jhstice -
JPW: fw -
Enclosures
00000035




lo: Jack Pope. Chief -Justice, Supreme Court of

lexas =~ _ - =

Re: Report of Committee on Local Rules : .

ittle vacuum exists is case processing; necessity, inventiveness gng
the skzll of the marctinette will

1 rush in to plug gaps in any system of
I rules, wherever adopted.

.our committ ee was furnished copies of all Local Rules filed by

District and County Coucts with the Supreme court by April 1, 1984,

“Qur.
work was divided,

with Judges Ovard and lhurmond reviewing Criminal case
processing and Judges McKim and Stovall civil case processing.
approach was to group - Losal Rules by function,
for likenesses and differesnces. *
.-, functions: |

Qur
so each could be compared
Most Local rules addressed these

cw e L, st e e < ellae

' 1. Pivision of work load in overlapping districts. .
2. Schedules for sitting in multi-county districts.
J. 'Procedures for setiing cases: July, non-jury, ancillary and dilatory,
' prefecential, o )
3. Announcements, assignments, pass by agreements, and continuances.
- 5. Pze-tTial methods and procedures, .
l‘ 6. Dismissal fo:r Want of Prosecution. =~ , T
7. Notices - lead counsel. -
> 8. Withdrawal/Substitution of Counsel. '
9

. Atlorney vacations. - .
. Engaged counsel conflicts. )
Courtroom decorum - housekeeping. C s

12. Exhortatory Suggesticns.abouﬁ good-faith settlement effortis.

fhe Committee found Lh.ee broad groups of Local Rul:§_33q.9£fe
-allo-zng comments: . : i

4 ]
M ad
L 4
i

i _— G.‘"u" Nne fonaral e Ru!as <A

' Most :ourts have gener al admzn;stra.;ve Tules, particularly those who
serve more than one county, setting out terms of court in each county,
types of setting calendars and information about who to call for settings,
l what %ind of notice is Lo Se given others in the case and general '
] housekeeping provisions, sudbject to change, cdepending on circumstances,

Comment:

The Committee notes that terms of court are governed by
statute,

usually when the court was created or in a reconstituting statute,
making most, if not all, continuous term courts. [Th:s language i3 probably
fot neeced in a Local Rule. Calendars setting out the "who, when, what and
where" ate useful and must be fléxibl:, to fit court needs, such as

illness, vacations ana the unexpected long case or docket collapse.

" Que
_fecommencation:

place this information in a "broadside”, post it 1n all
Courthouses in the Distract and instruct the clezk to send a copy to all
w yUl-of-distzict attorneys and pro se who file pacers, when the first
prar3nce is mage. Ihe local Bar can de copiec¢ when the scnedule is first
ade 3nd nmotified 5f any changes. We nole that amany multi-county Judizial

-t -
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fie werawaewil Qi wQIX 10806 .3
governed by statute of agfeement of the affected Judges. All the above
could be covered by a "Court Information -S8ulletin”, spelling out the nanner

' of getiing & SEtt’"g en “°t‘°"3. Pre-trial and trial natters. '

Recommendatzon- Adopt as a statewide Rule the follouinq;f“

LOCAL RULES: NOTICE 10 COUNSEL AND PUSLIC
Local Schedules and Assignments of Court shall be mailed by each District
or County Clerk upon receipt of the first plesding. or znstrument filed by an
attorney or pro se patlily not Tesiding within the county. lhe clerk shall not
be required to provide more than one copy of the rules during s given year tpo
esach attorney or liligant who resides outside of the county in which the case
is filed. It shall be the attorney and litigant's responsiSility to keep

request for out of county residents, Local Rules anc Amendments thereto shall

be printed ancd available in the clerks office at no cost, and shall be posted
in the Courthouse at all times,

.....

Broun fwo: State Rules of Proceduyre

- X
N

Many of Local Rules address functions whizh could best be served Dy 3
statewide uniforn tule. lhese are suggested, as exanmgles. '

Jéth,-156tn

informed of amenaments to local rules, which shall be provided by the eclerk on
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' Rule 10b (new). Conflict in Trial Settings - : - -

1. Attorney' Already in Trial Asngned to Trial in Another Court:

‘Uhen the docket clerx or judge is informed that -an attorney is already in trial,
]

he clerk will getermine tre designati’pn of the court.' the county where it 1$

I4

@ ated, and the time the attorney went to trial. If the juage or opposing

attorney desires the information 20 be verified, the court will ascertain if the
attorney is actually in trial and the probable time of reiease. The case may
I then be put on "hol¢", or another date may be set for trial.
If the attorney is not actually in trial. the case will be assigned to
l trial as sc‘heduled. and the court shall inform all parties.
If the attorney's office cannot provide the clerk with an attorney's
location, the case will nevertheless be scheduled for trial as planned, and his
"ofﬁce So advised, with the warning that ;he case will be tried without further
notice. oo FRERTE S S

l 2. Atiorney Assigned to Two Courts Simultaneously: Whenever an

attorney nas two or more cases on t~ial dockets and is set for trial at the same

ltime, it snall be tne duty cf the attorney to bring the matter to the attention

of the judces concerned immeaiately upon learning of the conflicting settings.

' 3. General Priority of Cases Set for Trial -- Determination: Insofar

as praczicaple, jucges should attempt to agree on wnich case has priority,

herwise, the following priorities shall be observed by the judges of respec-
courts: :

(1) criminal cases nave priority over civil cases and jail cases © b

over bdona cases;
(2) preferentially set cases have priority over those not given

1]
preference by statute or otherwise; be

{3) the oldest case, on the basis of filing date, has priority;

rural counties in' all other instances of conflicting trial
settings. 4
4. Comity Between Federal and State Courts: The judges of local State
Courts should enter into agreements with the Chief Judge of Federal Judicial

I (4) courts in metropolitan counties should yield to courts in

Districts having jurisgiction in the same counties to establish the priorities

for trial in the event of setting conflicts between the Federal and State

lCourts.

g . | o
| | '
|

00900088

D T




S

I . I
b4 o , v, b
- - " 1 wn H v f . . M [ | e
Daadde dy v owwse d¥r 58 " a " w 0 el (op)
R S S T T LS R a TR Y Yy SIS I I Y Ny Pep)
SR BRI W B S N _ G538 |2, LR TR | : n " a0 1 of S
U B S BRI I 3 I ST R IS I Y . S TR VIRPY B O A TN MY
, IS I I 37§ Taa A3 a O 3t HE IR ST N S el oty oat -t ' o
S I L L A L Cb e p LR N R T o =
' K nw....umuux » vl "l LAY 0 non (@)
4 veve S a0 YR Y BT I ® Al Zoitanf gy 1 e ) ) Vo= o
1oa [RERR Y o el F £, 0 el 3y a a o
- . LT R Y RSN IRTY S ICERS -
MY NI {) iV I O I [ ] 1Yey g A O m m ) a
\ ¢ LIS S S PR N nf et s 1) g0 O
0 (L SR s @ gy [V X 4 m
om0 @ ' fiel 20 30 0 K s B )
' Mo 0 H 100 Q o S0 f o
e O o O et VI ] 3 e
- : el A " i n K4 4 O -t
- R ofi o m IEIEIN v D am
2 w0 e T RS B! o E u
(@) e Qo gy 0 O Q.. Yl M)W 12
! (7)) ' O @t qQ n Yo 1) (ISR Y] o
Z. g veoan ' A Wm0 Yieel [ @ .08
o7 u _ ot M s ) TR T B L § = B I @ 4
o o w o : I B A AN A S B S Da o oOmn 0
O 3 " Y : SN pew @ o0 , of Y oo
- ! o D Gy . N IS IR : 0 02 o o o]
. a«u b vl . o 0 1. . HERL) BN . S U
Te ", wn I RO TR B (T I Y I e R IR SN & 4
g )- .mo a4 . ~ )] LR 4 ™M al O — (A 8s - N
5 1 om x 7 5 ci . aoaf Q4w g A b MO el . n a
mw v oo o e e o S Yo 1L v e -t Hel © W 31NV .
AR B I R RS T IR 1 1] O at M -t 13 O rlgl M (33
_ 1> oY re " SO N S N Y ] R af et )
zZw Ta )Y e @ Bur o @ ed oI miver 0 @ W L0
Loz 4ok |uo . : af <1l Sal srowves s ou v o
U'w @ w2z bt m : Do £, ' M Og.e sy vy oo
Mmwg Y o a : oAl 0 HS 1 af o n E
wir =3 s Iy , T eh ) et i @l et 0 0 o o
2 ok a 5 , S5 Py -4 0N i wa oo U O'Uwn —
ca A i YN WA O o] A 00mM G a e S
e 1 ) . Oyl m s ml < D EAO !
> w ioof " o~ el g £3U
i @ 0> 0D s aNawmn QO O o
w Wi Sente ) e : . o B3O (] o
q cw 1w o oy Do o
_ T MO mow o ISR Vs 0 Qe (VI |
w t §1 R S T 30 oo W 0 o a
CRNU R § I L 1100000 2 3 B Y Kol
2 SR NPT IR U IS Sk RS I T S
v} O 2.0 ¢} ot ) S i U B g2t o 1
3 v a ) ‘ ~ar Y ) (/I ENC I NI ¥ 0
ol OH g1 . FEAR Y] 4y ) Vv O ) N~
'S (ST | o = ' n 0k VLIRS U IR ¢ I 9 — [
, h N el O ' iy ® n ") U g U
O s @ A el e SR I [ ISR I ¢} P 0
HH Pl 30 Y 3 @ fra -t 1) 03 g Qoo o4
™M oy P .0 1ot L L
z - z . 0o o b1 b0 et 0 vy imon )
: 3 .7 « 2azaL 0 Y N Mmoo et o 1 » 0
4 Oga¥n@2,0ga37%%4 . IR YR R A (s . a0k Qo ™ a
I R EE RS R R = B IO LA B o £+ 0 3
SeaQiziwergdoyaata Y SWINIEINL . 0. n o i h +
wun........m..w«.w.as:wa..._. i} i) nf %) o ) 4 " a () »
sn:u..:wn.nu..w“musvun ] e cae ne 0 :
wTE W, aW oy w3 riVigwQuwio N O-~r1 OO0 O W . O el, af af
M,.wv_nuucoa..u..u,nac.m
1n g93tgrascssaria




- - k] Tt eon)
R S E.Z_:....’
I 1) 51
O K 4 )
1 ¥ 1§ O
(o8 EERRARNE |
1O a8 M
e a RERNS)
iV} Fiow 4w
[ a
(@] St in
e el @
1) 4 IR2 I TP
ot Uy ot
U 4} IS B Y|
Y | NI ) IR I
ng M p
L2 SR (VIR ¥
£ - el O
] . O
e~ 43 N
U o1 e
[} 1) @
v g0
‘ [o) - IRIN
0, a0
QO £, af
8 R R SR LR
(8N th :z ()]
e [1]]
| Q b ha
. Do Qe
' (‘U .‘J ‘e 'r'
Lo Q40w
- RO IR o
b4 | = O 4 ﬂ'
) I ! o (9N - v} . L
2 n n Q) >
Q e b4 Q) el
n 44 .18 a) g3 e e
2 [ogES — 3 34
o - QO 0
0 | O W 'y 0
| 1 Q o
3 > n a -t 2
‘ mwo o
T TS BN U B S AN SRS
b~ . el 1))
U FE I I I S ¥
"y‘ tnN r- 41 q) -
e o (1) JRTS I S TP IV ]
- m I Y (OB IS
. n — i} m B
w 3 >0 Y
m ol 00 140
us Moo O el [ I B P
2 £)ied K¢ AR 0n
O oI Mmool
HHIB Y 4 (SR IKH
> i) Vv —~ " .o
n >0 1oy el
BT ot NS B 3 a ~— § 3
a4 W a 4 300
T W (§] U0 e
u Uy - (), a n 1] r-
p n by g -t O 00
: Ny S U " > LR AN

)

A ERY]
K]
Fro

O

s oa

Yroa
AR Y]
A |
e
[N
oo
S
a)
0y

Q-

oa)

-l g

Q) -l

Ao ey
L P N
P
o

- -
dam

b8
2

O n
0 -

*
1o ]

0 t» ,Q

£y
RIS
19 9 ;m
LAY
[T I}
m O
o
() I
af :
()]
LRI
" w

()]

g . 0
K& VIRY)
B F. h

O3
U~
m'¢Yg o m
> o ou W
(VT I & TIN
L0 o
e 0 1)
IS A
O« @ O
Lo

i O EY
a) .Q vl
erf [0}
L XI5 IR
4 4

00
"o o

Ml O

[ 2N0] g1
PP e |
4.0
[0 N ;{

£y 03
13w

N o mea e

ca - =

—1

wy
QO

Iy
"y
]

-
raox

4
/

hso b
ass

A

- 3 —_ -
CSnTsE L Jilng,
=

.
-
-

()]

0]
(1]

K
|

[
I
)

CL 3.

nav

.
-

;ll

.'s'—

-

— - - Y

- aeh e

q)
Wi

LY

'

i K

urer h

MO RRTN 0]

LV

(TR SERe

b 0
n a0

[
IO,

£ -
O
(1))
.Q

nf

o]

o8

n g
Uy |
.l e
i | L O
9om 1)
(S B LI IR
Q af
« N N
}‘ b 0 ’~|
b S ) I ]
(R YR
U MO RNE)
;Yo
wf {1 nf
(] 'y
Q. b
v 1
U Q) -l

3
s de

r
1
tne ccu

.
”
o

It

- ..
.

'

Z0
a
2

wn

e}

. e
~ras
ced
-
-am
-
~naT

ol
S

[ ® I

FUE -t

[}

M O

S0
)

[ 8} a4

N N R I

" 4

a q -

(SIS
W o

L0

wneom
est
To

. .
Wizl
- .
=2 (9
2 v

.
XnCwW

<2

00300100




A GONSOUL!N

]

1 ar

[V I w

o}
a o N

Tur gl O o

£ O F K

V] a O =~

£ A0
Q A
A A |
9 tn

W $poeed D

[0}

n

&)

ICIN O B ] a)

LY RIS BN S

Q-1 O O 3

o () 51O

RN TN S B B

O - -+
qa) a

HO RN
LIRTS B () I S (]
D O foagg

(G2 VIR RS

18 O £}

L} 1 0oy
NoRL & RNE RN e |
Ol of QO

) Yo

IS O T I
<1 O a OO0
L
ITIRT I () K ()]
Q4w

(S T 1} AR
Mool el

O 0t

[ S I (| I

4) af W ]
b} O ¢ 0
~'YJ -

o~ e,

LV B O JI)]
QU Wy m
a) '  ns
10 th
woa =
(el o f
th o Q)

SO ) BT I 1) I o B

0ol 04080

(1] uy O -

'Joa) (SR Y]

SR fh-

= TN Ve
R Y] ()]
| e OAN 1))
ay a) 4 g5 .00
SL 00 o )
m 3 o
= e ) e
tr 0 O
e ) Y]
b ) P

YT XIS I S I
4 I

1 I
W O

[SEESIN L

1}
m

ot
-~

~~m v - YO
o b e o -

-
- mals

1(’

Q) £

TN el
ErONr O ()] 4

l"
“y [T &} |
| 1y 6, O ol
[ 11] FEEYS IR ¢ PR (1 I B
AR IV I § ] o Owm
A b et el
13} SR RN TR Y 173
Wt Ny 005 0O-~0 !
et bl o aos
N m o oQ o~ q)
a 1) 0O L (1 I
e b0 el ar ) 12
4V Wl o 1Y
MopuE ot et O

i a o W
[V N IR S

—
-
-
-
~
-
-~ me S ammee

i
|
foay.p ay ap O 4
[N [(I RSN S I Y NIy |
O Q S ey oo
K i W R &
I T R R T I S R A ]
" g a s AN ¥
N S N S I B (TR ([N ¥
4 -l O o n a

U (0oa e >
4V gl O B
S QO U 0
RO I NI (L R (1) r
([ I NIV S Y] A v e o
PO Y0 NN HSING)
(IR PR RN O I [ R A SN S T o
(R SR I I [ IS BN K]
ot O My 1~ 0 -l
- Ol b @) by =
14 2ERN R WL S LI S A DR

f,
.,'
i

.

s1oal @ U 1, A

a el noaf Q- oo

Fiowmoar beoap 3y 00 = Q

fe 1@ O~

(S R I S L o

i At @ = oW g

[:, O oaf ek Q) g et

A @ty 2 e IR 8] ()]

' n Al s )

4] el g ed e oo
€ -l I
O IR 4} I V) B L I
V) O n tp 4
5o e LY

Jocel el 4) g 4) "

1 el f

IS G I

70 Wy |y

W v a

10 O Oy 8 e

(3-8 MUy oA

O e, OO

w Lol
Sehe 0O Q . (SR D
n 4 [ -
fi°0 Mo 2.Qq

X Y I B 1) 3

IO 0O E OOl ne

QW m
oo 0L ¥
MMM OUOOUOLUMMO

wn

et
]
"l
2]
n

ni

S

——attimee -

-

. om S -
Vit —ea
-

‘causes

L '

el £
o nf
Uy
a O
1 O
LV AR e
[N

a o
[ XIR Y
(90}

l(’ "

“erdd
O

RN

mn Q)
a
"o
4] 4
o

fiw
"'

KeaN R
40w

U]
ISARY)
(R &
[STH (L
Yl

t(J v(j N

(] I 1))
a v
1 O

1 O
a 0

et
2w

.ty

-t

¢ O W
'L

-1 O
N
~
YIRS B
Q -
[ R RN )]
a ma v
3 RO RE S}
LS e IS |
® 0 qQ
fh 5y U

Q0> o

Yt g Q
Y (1)}
0O 0.a

| VIRXR | n
qa v
0

E oA

10a.

—-—
s

RCL

&M}

)
"i
[d]
1 X
LD

r with 3i12

cncua

06300101



B . A I

0 ty Cy Mo ) O b O RN B L RN O BRSSO B R /I A O N O A''U W i) SN eR NS S I (TR i< g
0 8] t! ] et g o VD 3t O T Ny e (OIS I SR OWwiYyemep W it g
. a0 o (D (1D 1y 4+ ot O g 00w 0ozt ‘e n M
1~ 140 b 1{ OO O M b~ gk b i W 0w by o pod T ey o I
0 0 A ININ I e w fu o U (= 7] (1 T} oo OO0 (A )2
<L 0 [y ' & NP b S PV S R 7/ B RS o B 2 e poe gl o it - R Aol 0 % BT OR DU |
H N [#] Ot i+ 0O 2 (t OV [} w D nm mtyyo Oy wu (¢t N fu 3 b n
R " Mt O 0 (A | t gl ooy 0 3 3 ¢ T o It <
L NeQurds Lo ~ -~ O (KRN ETES | fu o Q H aOowwon 1o :
2 0 ] t4 (ST N 7/ I | I IS - o2 0 e AL IS AN ( B EN E b= g0 O =130 0 v O 0 p
b oF e N O O Y AR R A S N PR | (RIS IS B K B VS -+ f N ORI~ i = BT -0 :
- . o un ket £ or O g1 W 2 e b () U S R S /I (VI (TS NN m
() 14- 3o ) O Ly OO0 < w33 38 a8 g ot (S BN (IR (Tl kM (M =] ~ e us
par b S B S R (IR M O 00 Mm ¢y 9] tn M m g o 2 O : : m
fu (D [ 31 m' "yt ~ oA ([ O (D t [V RNE BTNV B (1} DO 33 0 -4 pl]
3w b4 O - W "yl Fah fhoql h w e (b M - b+ b e :
) O g1 ww 0 [T I 7 I A f» S I A VI (1] [S TR 6 IR S | o) w 0 . w0 A
w O H oW e 10 ~ (4N [{UHH k; (r Mo e PR {1 oY gt 3 w O 3 5y w n
(@) (¢] [EERY O I RIS BLTS B I ¢ (TS DL B ESS NrY TR IR 8) AL [) w et g1}y
“Q Aot L0 mo0 oo rd rar 00 d o ra | MRS I PRI ~{
T Q) LGRS T REVS IR SO 1) BN S O NP RS B 1)} O s X W ®d® M O po- 2] 13 fu [P/ B n un )y I
B 'h (R IR [ oF ! E3S B )| O aO'Y O o [ d 0o un .~ (o] ~
- (8] (r O (OO ot e O W60 . n O R o S S B O 7 I B () Ot WwH o
Q] [a O3 w3 (8] e BN fu Uy e fu (D - '~ u ot O - 0
N ! Q D (F 1t HUY DA T O g O 0w 20 . H O~ Mm o)
0 v 0 L R A e (B 1S I (B (I FANCLEEE S N I it O o i (1} d
(A AU IES N Wy fu 33 O W' D ek O ¢t (R (RN B Ot W (Lt !
1S DDt WM O 6 ®aOaDy o000 o |lo I TR S n
, i o o0 218 ulvn (b X @O0yt ly o w o'g L' » o
or 12w O (RS BN d AN f B IET of SR @ TN N 71 3 RD O < n o] ] e} O ot - 1] - C
O 8] p. [ S EIN & I 5] LSRN (1] [V YO I {1 I B 1] M [OIN VNN L IS M TN ¢} (Al IS NN o n 0 [
fu =3 g D (b 1t (D |- 0l (] ot O I ot B3O w0 = M o'y oI Lz
u HO (r ) 30 ot ey g (r i~ e o3 e Hoto ot <
. M~ BwEow S T N R L BN W ) o o 3 o owm N et
; Ny <o O 0o 200 0D e SR Y T ¢ BN S MY CUNS B PO Y S Sy o
AT I (R O e 5 Wi on Qe o b O 1y g [STRU BN E N RIS | St 3 .0 0 .
z e . H o1 ot Ot 1 g O (v Y34 I §e- g (D ¢ n ot 1+ nmS =R o3
i M E < Yo} (b O tf jv M ey L 308 g 103 e O I-¢ 5 ot U fh U 3 (U ot g2
; n (A% IR RIS RUS N AN (o B (XS 001193 1533 SNt F R M NS I 6 s i-Ht+O ,
! « (! LA™ (7} OO0 K . e w2 ooy ] O (D O MmO 4 ] SO Mo
; Lt e 0 Hoer g 0 O mw o -~ e 0 Eogr i1 0 O 43S (3 qt 3 H (r 3ty e ’
; . f\\ S e | S A LTS B LR S - I E NS M R N 7 BE B E Y N | B O 'S T I £t 1ot
i T~ b ' tF ¢ 1t (AR IS B RN NS M 18] HR MV IR TS St fv et g 1= 0y
‘ = v o (tg W~ e ey b e (U BT - T B () 0
i [( 4} [EXNS O O ¢ o Gy £t DN RSN NN O U b
i [SEEENN < o =9 PRI B #] 1520 g LD wb o Mg in w < |
: {1} k 0 " [ [ ML & B C ) O 1 s e 0 i s $hood Y fwo)- [N 1+ O g 41}
: " ' 3y b4Ca 33 (D b4 (D (r ) 008 D DO FC e O O 0w il ol IS IT)) r).'t r 0
I ()] O Oty 0 fning n th $s HE R I I SRS T TR ot I O
H w OO < iy e W20 D ~ 3 (ko - < ) oty 0o
i ~ H W g e n O M 1 O 3G 3 m o LY o h 3 0 -4 }a-
; M M ® v (D gty ) W O+ < w0 @O -0 N SV ) m 0 OO0t 0 '
3 {1} (tn Hw e bty (th i b 3 ¢ 0 NS IS A B A 0 fu O -2
5l ~ [ I B RTINS | ENREYO IS I BN R R | [ AT O (0 Iy . SN ENNG =]
: - RTINS IV 'Y o i pe- o RN N IR TR 1] 0 % M QO O Q-0 U
{ 18] wun n it I iha o e O 1t g 0 Otz ] (3 1
! QQ «n ' Iy e O ) 150 (1w ® 1w : N N EA S ot
H (») ety 400w ol (] O O Wi Y O ST Tt VI o 7] (NSRS A (U
,; O O DY oR b g o 2%ty VS [ 5] m et f2 O g 1y g2 L R LU )
S 3! O (b s O (13 e w2 F e o w by [N BRSO NN} th |
’ LR O I YN TI I S M () m o1 (g [V N TN S B RS (or g 0 O 2 (N
) o or i (F (r O [ Y Y B TN RAN TR ¢ Le-fu (D (1 by LA LIS ) (TN w QO
) s oy oy 13y w (g 00wt~ h 1l [ ~ O () '
: o W 0N QODO bl oD ui NETRE Y WGopr iy e e l
! N g foen gt RS § B ORISR TS B S M bbb ) t NI '
I S (IS} ~ 5) = (D A D (D ts ey 0 t (Y ‘
N M fu 4~ " . H (IS VTR C fu o (!
(r 0w N I I S I vl m
'y « G o ’z o) o !
. . N} :
; \ . 1 .
T T SANS BEn LTS BE7 e )




~ M : () )
1 I i) K 0 i m
Q) (@] O ] | [ | e ty a) . a "wi
ce @ w ' z a ) T O 0O -
1 " W " §) .Q .Q 1 e ' ! O
i) o QA el O O 0 ] S ny 4] o
n o .Q ol : ) 1 )" a0 W ') L] oD
-rd O a) n il 4] Q " QO "y $1 1Y [0} O
iY ] 3] R B 4 i wm g n 0 O S ¢
(S TN " 3} [ e 1" " 0 £ o
[ 1 2] . v O el tn . O (8] [{1)
' . a 'y @) R S0 [ X [ ™ i) .0 i} i
el (¢ nf [ U (9] (13} [eN o ] am
0 af iy (0] [ ol g0 0 K R v ty f O
- N i af g0 " it " o s ot " )
A " ~ 1% & —_ i oy
3 i ty H K$ . 1 ' ! - ) 0 P s 1)
i af i Q) 1 f. . H i ) O o af a 0
ed o m ol -l a 0} q) - e [ o [
Y : 1 2 [ [ nt O .-~ O .
Y I ¥ TN W U TS N S T I | I VR S L
el a a) 1Y 1 Y] [ @) H o [ 1 14 NS [N 11 -
W I 0 0 ol Q) (] a 5y > 0, u £ 1Y
af 1) 0 1y t ] ¥ e & nf
L ] Y] AN a ] i U | L N S ¢ n L
KD IS | e m " ¥ A ay tn ' QO
mn Q n o e ol 1 5 0 1 Y] ¥ (1}] el ”“ h
e 0 ) 17 s L8 O 8 - O 1) O g ] ¢
' vl 1 n ~ n " 1Y Il
' -l ™ 8] B S e W " o nf a0 ot e a
r 13 h W W af - e " H el m o " it e
U H n " ol o3 ol "y 4] o 1 A4 t) .Q
] 73 Q O )] 8] $ S af £ "
0 K (S TR ol R .- " Y] 0 el
- [0 A4 O 1) Ha) ! o n e (11} [{}] ty U §] o
] 0] 4 ) a U] {Y e O n s
RR) 4 ~ U (o8 1 D] e w 1] el ) ™~
7] o 4 £ O - a (8] o n : Y] U] n
o Q 1Y @ > ) [ON) (N [ th 4 f: (@] 0O qQ
0 o) b R H A ) N 4] 'Y ) i - W
] 0, O s a ol ~ 1] ' R 1Y 'l o 1) w1 8]
" 0 1 41 ‘U £, O ), ' n 31 ny
a B8] 4 N nf - 1] [l £ a 1 P
K uy o) : . ] a) S af o H I ™~ oo [ 1Y} |
+ 0O X ] LN & 1 4J | of 1 ] vl [ s 1 1l ;
H (1] 4) n n [ i 4} 3 V) fe - (@) ny S
> 4 3 a) e el o KR O 0 Q Q 0 il
Q 1 (9] M e n £ 1] 1] (@) (1] - qa) - |
3 0 g o~ + el ~ —~ "N e o~ .
n 0 i 0 i 0 [ (0] o~ UN] ™ Wi ] 4 O -r | ¥] :
Y] 0 ~ ¥} ~ 0] ' 0] ~ n ~ a QO ~ iV} :
1 [ g ), H nf O ol ) p K]
3 £ 3] W 4 a Qe o h
m (9] A} (B ~ @ 3 H m 18] i1} !
H n 0 O 14 B B O L3 _,
) -t 0] 0 [N o () [8)

o
EA RS




) gyTrT T [l
LR &R oo
. o .
e | g ' (] :
. ) i [y | . 1 :
' i) 1% 0l [ ) : o
ol a) [ [ | ol . )
K el " -l LN Wm w
4 48] ' SN AU Y : &3
o i (@) Sl 30 a fi ) - . ; ;
0 il] ¥ A 3 ) ”
Q vl I ) Q s q 1]
| a) 1 1 ¥} [ e (] tn (oD ' I
_ ¥ a 0 i LY :
: 4 [§) e 4 nf ) .
LN O 4! [§] e ({1} A ({1} !
: I LT 0 N TR
! S IR " 1" .
' . >y LU §] il 1 " - fi O ,
. (1} H K L] oty ot
L : af (X et "o A '
. 1 %] " ({1} Y1 e e
O RO | Ul i ar nf .
_ = o S B N A & |
43 qQ n 4] L 7 '
(14} th (@) K Q) '
. 1] W (8] Q (K] of
@ . of g 3 0
. o (0] A0 4 Y] n ni " ]
O K O ()] 1]
4 1 ¥} .0 R N 3] .
i o ' O 4 41 o (¢}
: o 0 el Y] O a ) O N
Ko ER) O " Kel .
42 > U 7] O 1}] - .
. 1 .“ K ¥ «1 ’ .
a ‘ (1}] 4 4 4 .
. 8] 1 X] O ¢ : .
: 1)) Q O 43 ~ et (@] fq
. th = 1) b S ] nt
Y] 4 4 el oad . : .
ny o)) (i3] [0} O [/ I a ] .
H [ : 0 v tn [§) [ad |
O - ! i]] 0 b el ), ™
g S N fh Q n " m _
. ' H a4 4 ul N ) a Q n o ) .
et 3 a [(}] 1 e " H qa '
' 3 ) 1 ¥ {) e
> ™ (] ol o] ha "n ' o9 .
a 4 g e} t) .Q Qo - (1)} o, :
- 8] tn 0 ' "~ " _
. 1 8] (] o o gl '} L Iy '
! 0 - o] 0 Q K Iy Q Y] ot
+ (0] e X H ] 1Y)
' 4} >1 'y ' | il (SN =
s 3 e £, " .
N ] Q 1)) 4 AN o [1}]
[ (3] K 0 Y| QO 0
ay n (0] '
——_— . K n 8] ~ . L&) n
w n a Q) 0} TN || a 't
o tn — tn tn 1 ¥
] ) W) I S A 4 : Q)
, ~{ ] 19 nj 4 1] ny 1] (8]
| 73 a ] A1 - a . RS U .
21 O M| L BT R OV O w A

ey



IS
]
4
0]

"
i

.ﬁu

)

nf

"
m
a
H
28]

.

"

tn
o

- e
.o N o -

=C

n

[T

0G300105




RAY HARDY R
DISTRICT CLERK . . ) l“(
HOUSTON, TEXAS 77002

Y =213
September 15, 1983

Supreme Court Justice James P. Wallace
Supreme Court Building

P. O. Box 12248

Austin, Texas" 78711

lDea.r Jusute Waliace'-" R T P

1 2 writing to you again regadmg the co“slderatlon of adopting several S‘ate
Fuiles to c‘:.meate the following areas:

lzrificatice of Lead Counsel and Attcrnev of Record

Tr.ere appears to be some inconsistancy with respect to which attorney is attorney =
‘of record and lead counsel, and which are recorded only as attorneys of record.
According to State Rules 8 and 10, lead counsel is the f{irst attorney employed
(does this mean just employed, or the attorney whose signature appears on the
" first instrument filed by a party to a suit?), and remains such until he designates
" anotber attorney in his stead. Does State Rule 65, substitution of amended - f
-instrument for the original, act to substitute the lead counsel automatically? Or -k
eimply to remcve the superceded instrument? If lead counsel remains such until a
szzzrate dasignation is made, of record, by the counsel substituting "out”, then is Gz
it necessary to provide notice under State Rule 165a of dismissal for want of %
pro: 2cution to all attorneys of record, or only to lead counsel? If the intent of
tre rule is to insvre notification be made to the gartv, then notification to lead
czu-sel should suffice; if, however, the notice is intended to protect every
attcrrey connected to the suit (multiple attorneys representing one party,
potentially), then the Rule would be left as written.

Tzlcw is Pule 1.G. (1) and (4), of the Local Rules Of The United States District ' ' E‘"
Cco-t for the Southern District of Texas, amended May, 1983, eff ectxve July 1, -
1583, which appears to adequately answer these questions: ' f

4] 'l'

‘1.G. Attornev in Charge.

ecirmation and Fesponsibility. Url2ss otherwise ordered, in all actions
emcved tc the Court, each party shall, on the occasion of his first
Yrough counsel, designate as "ztterney in charge® for such party an
is a memxber of the Bar of this Court or is appearing uncer the terms
n E of this rule. Thereafter, until such designation is changed by
2rrizot to Lecal Rule 1.G.14), said attzrmey in chasge shall be respensitle .
zction as to suck party and shall attend or send a fully authorized [
ztive to all hearings, conferences and the trial. e

00900106
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1.G.(4) Withdrawal of Counsel. Withdrawal of counsel in charge may be
effected (a) upon motion showing good cause and under such conditions 1mposed
by the presiding judge; or (b) upon presentation by such attorney in charge of a
notice of substitution designating the name, address and telephone number of the
substitute attorney, the signature of the attorney to be substituted, the approval

of the client, and an averment that such substitution will not delay any setting
curre'nly in effect. ~

Regarding the problem of appropr:ate attorney notxf:catxon, the same Ru]e,

Al ccmmun atxo.. from the Court with respect to an action will be sent to the
a:tcrney in c’z rge who shall be repencsitle for notifving his associate or co-
counsel of all metters affecting the action.

Attcrnev responsitilitv for thel:rena.ration and submission of a Bill of Costs:

Criginally legislation was proposed to place the responsibility on each party to
maintain a record and cause to have included in the judgment their recoverable
costs. This legislation was not adopted. We recommend consideration of a State
Rule which would require that each attorney be responsible for the inclusion of
t‘:e recoverable cost in the Judgment submitted to the court. This might be

ttached to either State Rule 127 or State Rule 131, or be a separate rule, such
as:

s Respons ble for Accountmg of Own Costs.

PRI L : e

Each party tc a suit shall be respon51b1e for the accurate recordation of ali costs
incurred by Lim during the course of a law suit, and such shall be presented to
he court at the time the Judgment is submitted.

Ruie: Par‘i

IU

ey

(4 d

Reoval of the Filing of All Depesiticns and Exhibits: -

.

It is reccmDended that in an effcrt to save the counties from increasing space
requirements tc provide library facilities for case files, that a limit be set on the
depositions, interrogatories, answers to interrogatories, requests for production

r inspection and otler discovery material so that only those instruments to be
s used ir. the course of the trial are filed. Agzin, the United States District Court
P Izr the Southern District of Texas hzs edoptad this rule:

. &<

ng Recuiremezts.

'
"W
—
“

.
‘ll
oo
199

r. Documents Not to be Fijed. Fursuant teo Rule
zpesitiens, interrcgatories, answers to wte.‘-eatu..es re
r incperction, responses to those reguests and other discov
e fi; ith the Clerk. When any such document is needed

{d), Fe d R. Civ, F.,
vests for producticn
Iy = ate-ia‘ st.ali not
in connectizn with 2
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pretrial procedure, those portions which are relevant shall be submitted to the
Court as an exhibit to a motion or answer thereto. Any of this material needed =
at trial or hearing shall be introduced in open court as provided by the Federal : L!
Rules. (Added May, 1983).

Rule 12. stposnzon of Ex}nbxts.
o A‘. Ex’n:b:ts offered ‘or adm:tted mto ev*dence whxch are of unmarage—' )
atie size (such as charts, diagrams, and posters) will be withdrawn immediately

upcn ccmpietion of the trial and reduced reproductions substituted therefor. - - k3
Model exhibits {such ac machine parts) will be withdrawn upon completion of : e

trizl unless ctherwise ordered by the Judge.

B. Exhibits offered or admitted into evidence will be removed by the
offering party within 30 days after final disposition of the cause by the Court
without notice if no appeal is taken. When an appeal is taken, exhibits returned
by the Court of Appeals will be removed by the offering party within 10 days
after telephonic notice by the Clerk. Exkibits nct so removed will be disposed of
by the Clerk in any convenient manner a.nd any expenses incurred taxed agamst
the offermg party without notice. : :

?"7'*'f

C.  Exhibits which zre determined by the Judge to be of a2 s=rnsitive
rature so as to make it imprcper for them to be withdrawn shall be retzined ir &
the cusiody of the Clerk pending disposition on crder of the Judge.

rE /’b a i
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Craxg Lewis and Frank Jones PR
proposals from Dist. Clerk, Ray Hardy)

_ - o - . 7 _ i
; 4 Proposed Rule: Parties Responsible g C o !
D for Accounting of Own Costs ST i

L ‘e

' - Each party to a suit shall be responsible for

rnaccurately recording all costs and fees incurred during the ' B
course of a lawsuit, and such record shall be presented o :
to the Court at the time the Judgment is submitted to the )

= Court for entry, if the Judgment is to provide for the .-
taxing of such costs. If the Judgment provides that costs K

lare to be borne by the party by whom such costs were incurred,
it shall not be necessary for any of the parties to present

p‘a record of court costs to the Court in connection w1th

lthe entry of a Judg'ment. : )

---- 5. . A judge of any court may include in any order or

'judg'ment ‘all taxable costs ‘including the followmg

e (1) . Fees of the clerk and serv;ce fees
i due the county;

- (2) Fees of the ‘court reporter for the
P original of stenographic transcripts
necessarily obtained for use in the
suit;

(3) Compensation for experts, masters,
interpreters, and guardians ad litem
appointed pursuant to these rules :
and state statutes; - ~

-\

(4) -Such other costs and fees as may be
‘permltted by these rules and state o :
statutes. o : . L sl

Perosed Rule-“ Documents ‘Not To Be Filed

Depositious, interrogatories, answers to interro- :
gatories, requests for production or inspection, responses -}
to those reguests, and other pre-trial discovery materials o !
propounded and answered in accordance with these rules shall - :
‘not be filed with the Clerk. When any such documents are
needed in connection with a pre-trial procedure, those por-
tions which are relevant shall be submitted to the Court as
an exhibit to a motion or answer thereto. Any of such
{ material needed at a trial or hearing shall be introduced in '
Open Court as Drov1ded by these rules and the Rules of
Evidence.

1 | |
| ' o
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é : Proposed Rule 8: Attorney in Charge T -

Each party shall, on the occasion of its first
- appearance through counsel, designate in writing the "attorney
in charge" for such party. Thereafter, until such designa-
tion is changed by written notice to the Court and written
notice to all other parties in accordance with Rules 2la and
21b, said attorney in charge shall be responsible for the suit
as to such party and shall attend or send a fully authorized
representatlve to all hearlngs, conferences, and the trial.

All communlcatlons from the court or other counsel
with respect to a suit will be sent to the attorney in charge.

" .Proposed- Rnle.lD.- W1thdrawal of Counsel

(a) upon motion showing good cause and under such conditions

imposed by the Presiding Judge; or (b) upon presentation by
such attorney in charge of a notice of substitution designating

the name, address and telephone number of the substitute

' attorney, with the signature of .the attorney to be substituted,
the approval of the client, and an averment that such substi-

tution will not delay any setting currently in effect.

Sb ' Proposed Rule 14 (b) :' Return .or Other
) Disposition of Exhibits

l Withdrawal of counsel in charge may be Effected

(1) Exhibits offered or admitted into evidence
which are of unmanageable size (such as charts, diagrams
and posters) will be withdrawn immediately upon completion
of the trial and reduced reproductions substituted therefor.
Model exhibits (such as machine parts) will be withdrawn upon
completion of trial, unless otherwrse ordered by the Judge.

l (2) Exhibits offered or admltted into ev1dence
will be removed by the offering party within thirty (3) days
after final dlSpOSltlon of the cause by the court without notice

. if no appeal is taken. When an appeal is taken, exhibits
returned by the Court of Appeals will be removed by the offer-
ing party within ten (10) days after telephonic notice by

l the clerk. Exhibits not so removed will be disposed of by
the clerk in any convenient manner and any expense incurred

l taxed against the offering party without notice.

(3) . Exhibits which are determined by the Judge
to be of a sensitive nature, so as to make it improper for
them to be withdrawn, shall be retained in the custody of
the clerk pending disposition on order of the Judge.

009000110
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LAW OFFICES

Lo ~ —  OPPENHEIMER, ROSENBERG, KELLEHER & WHEATLEY inc. -

71l NAVARRO

JESSE N OPPENREIMER TrHOMAS D. ANTHONY

STANLEY O ROSENBERG ’ SIXTH FLOOR LEO O. BaCHER Um
HERBERT O wELLENER - RAYMONO W BATTAGLIA
SEAGAL V WHEATLEY SAN ANTONIO, TEXAS 78205 DEBORAM A. BECHER
RAYMOND J SCHNEIDER . TAYLOR S BOCNE
RCESE L. MARRISON,. JA. . S12/224-2000 THOMAS O BRACEY
STANCEY L. BLENC ) BARARY 5 BROWN
JOHN ~, TATE T . L JANET M DREWRY
. MENNETM M GINDY R Aprll 17 r 1985 w BEBS8 rnA:crs =
J. DAVID OPPECNHEIMER ANN L FULLER
CARL ROBIN TEAGUE KRR L JAMES
JAMES F PARKER BRUCE M. MITCHELL
ROBERT LEL SMITH LYNN F MURBPNY
RICHMARD N. WEINSTE!IN WILLIAM G. PUTNICK)
Luther H. Soules, III oot R womTEN
800 Milam Bldg. GLEN & vaie

San Antonio, Texas 78205
Re: Attorney of Record

Dear Luke:

"In 1972, you advised me ta never sign a pleading in court
with the name of the firm, and to only sign the pleading in
my name as an individual attorney. You advised me that if
the firm name was subscribed to a pleading, then the Court
could call any lawyer in the firm to come try the case in the
event the +trial attorney to whom the case was assigned had
a conflict in another court. N

On January 24, 1985, the Ft. Worth Court of Appeals issued
its decision in A. Copeland Enterprises, Inc. v. Tindall, 683

S.wWw.2d 596. The Court, at page 599, makes the following
statement:

" Logic .dictates that an - attorney who enters an
appearance in a lawsuit does so on behalf of his
firm as well as himself. When Appellants retained

. .counsel it 1is | reasonable -to assume they retained

.. the firmas a whole to represent their interest and

"' not one particular attorney.

I first saw the case reported in Texas Lawyers civil Digest,

Volume 22, No. 8, at pages 4-5, which was published February
25, 1985. , ,

In the above-cited case, it is not clear from the opinion
how the appellants subscribed the Plaintiff's Original Petition.
The court states that there were only two pleadings which were
signed by appellant's counsel: a Motion to Reinstate and a
Request to Enter Findings of Fact. 1In the Motion to Reinstate,
the attorney of record was the law firm name and beneath it
the signature of the attorney. The Request to Enter Findings
of Fact had the attorney's name first and contained the name
of the firm below the attorney's signature.

00000111
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Luther H. Soules, III
April 17, 1985
Page 2

Recently, 1 experienced an incident where I 'was already
set for trial in Dallas, and then Courts in Victoria and
Brownsville set me for trial and hearings on the same date.
The Victoria and  Brownsville +trial notice settings were
subseguent to the Dallas trial notice setting, which was prior
in time. In both instances, the Deputy Clerks of the Court
made reference to the above-cited case and what they had read
in Texas Lawyers Civil Digest, Volume 22, No. 8, at page 4.

The Copeland case has to do with the dismissal of a case
for want of prosecution under Rules 165a and 306a, and the
notice to the attorney of record pursuant to those rules.
However, I have already seen and suspect that we will see more
courts applying the case for . purposes of resolving conflicts
in court settings by -taking the above-quoted 1language from
the case to direct that someone from the law firm must appear
in spite of a conflict in settings for the trial attorney.

The above-cited case 1is bad enough regarding the way the
court interprets "attorney of record" for the purposes of Rule
l65a and 306a. I would request that the Rules Advisory
Committee, of which you are Chairman, amend the Rules to override
the decision in this case regarding notice and dlsmlssal for
want of prosecutlon under Rules 165a and 306a.

I had a similar experience in Frio County. Stanley L.
Blend signed and filed a petition in Frio County. A notice
of docket call was sent to the " law firm of Oppenheimer,
Rosenberg. It was not addressed to Stanley L. Blend. The

of docket call did not contain the law - firm name or
the name "Stanley L. Blend." -The notice did not get to Stanley
L. Blend because it was not addressed 'to him and his name was
not contained on the docket notice, nor was the
contained on the docket notice. Needless to say.,
up at the docket call, and the case was
of prosecution.

firm name
no one showed
dismissed for want

~ On a Bill of Review, the evidence was developed that the
notices had been sent only in care of the firm name Oppenheimer,
Rosenberg, which name did not appear in any of the pleadings.

The only name that appeared in the pleadings was that of Stanley
L. Blend.

Then the Court started listing the name of the subscribing
attorney on subsequent docket call notices, but still only
addressed the envelope containing the docket call notice to

00000112
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LAW OFFICES

OPPENHEIMER, ROSENBERG, KELLEHER & WHEATLEY inc. _

Luther H. Soules, III S ' A o T
April 17, 1985
Page 3

the firm name and not to the attorney whose name was subscribed
to the pleadings. Consegquently, when you receive the docket

call notice, you must look through the notice to see if any
lawyers in the firm have cases on the docket.

On Bill of Review, the above-referenced case in Frio County

was reinstated and ultimately settled to the satisfaction of
the client. ‘

The holding in the Copeland case at page 599 regarding
what 1logic dictates 1is not well founded. In my experience,
the statement of 1logic by the Copeland court at page 599 is
the exception rather than the rule. Most clients -who hire
attorneys in our firm never ask about the law firm with which
we are associated. In fact, many clients could care less about
the law firm. The client is interested in you as their attorney.

I am now aware of court ¢fficials in at least two courts
having taken the holding in the Copeland case and used it to
resolve conflicts where counsel was set in more than one court
on the same date. Court officials who use the Copeland case
to tell you to send someone else to try the case are not being
realistic, because it 1is unrealistic and illogical to assume
that when a client retains counsel they retain the firm as

a whole to represent their interests and not one particular
attorney. '

Accordingly, I request that Rule 10, defining "attorney
of record," be revised to make clear that when a lawyer enters
an appearance in a lawsuit in his name alone, he does so on
his .behalf only and does not enter an appearance on behalf

of the law firm unless the firm name also 1s subscribed . to
the pleadings.

If you agree with my analysis, please bring this matter
before the Rules Advisory Committee in order to achieve a change
in the court's decision regarding Rules 165a and 306a, and

to change Rule 10 to prevent the Copeland case from being used
against counsel when there is a conflict in court settings.

Very~tyuly yours, ;
) /

. I. . ,7 L
WA //éc

Re€se L. Harrison, Jr. ;

RLHJr:1v
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LAW OFFICES

- SOULES & REED —

800 MILAM BUILDING * EAST TRAVIS AT SOLEDAD

JEB C. SANFORD . February 18, 1986

SUZANNE LANCFORD SANFORD
HUCH t. 5COTT. IR

SUSAN C. SHANK

LUTHER H. SOULES 111

W, W TORREY

Honorable Linda Thomas
Judge, 256th District Court
0ld Red Courthouse, 2nd Floor
Dallas, Texas 78202

Dear Linda:

Enclosed is proposed change to Rule 13 submltted by Bruce A.
Pauley. Please draft, in proper form for Committee consideration
appropriate Rule changes for submission to the Committee and

circulate them among your Standing Subcommittee members to secure
thelr comments.

I need your proposed Rule changes for the March 7 and 8
meeting.

As always, thank you for your keen attention to the business
of the Adv1sory'Comm1ttee ' -~

‘Very truly yours,

- Luther H. Soules II1I
LHSIII:tk

Enclosures

cc: Honorable James P. Wallace, -
Justice, Supreme Court of Texas

00000114
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STEPHANIE A BELBER TELEPHONE ooE
ROBERT E. ETLINGER - 3i2) 224-9144
PETER F. CAZDA -
ROBERT D REED b
SUSAN D REED Fd
RAND J. RIKLIN

oy T S BT S




B {17

CHIEF JUSTICL THE SUPREME COURJ'OF'TE XAS CLERK

(ien
tf.‘l"
I JOnN Lo, ' - PO, BOX 12248 CAPITOL STATION MAKRY M. WAKEMELD
@ JUSTICES AUSTIN. TEXAS "8711 EXECUTIVE ASST.
- “SEARS M(GH _ WILLIAM L. WILLIS
3 ROBFRT M ¢ AMPBI L
FRANKLIN N SPEARS ADMINISTRATIVE ASST

‘
}

C.L RAY ' MARY ANN DEFIBAUGH
JAMPS P WALLACL . :

TED 7. ROBERTNON

WILLIAM W, KILGARLIN

RAUL A, GONZALEZ

.w
- 2

)
S
-" i

.

[

February 12, 1986

3
}

4] -”“:‘:

<

Mr. Luther H. Soules, II1I, Chairman
Supreme Court Advisory Committee."
Soules, Cliffe & Reed

’
¥

B
g 800 Milam Building

' San Antonio, TX 78205
3

g-.u

{

Mr. Michael T. Gallagher, Chairman °
Administration of Justice Committee
Fisher, Gallagher, Perrin & Lewis
2600 Two Houston Center

Houston, TX 77010

Re: Rule 13 and Rule 18a
e h Texas Rules of Civil Procedure
I o Dear Luke and Mike:
8 I am enclosing a letter from Bruce A. Pauley of Mesquite,
regarding the above rules.
i May I suggest that these matters be placed on our next
l Agenda. .
5 Sincerely,

nes P. Wallace
stice

Enclosure
cc: Mr. Bruce A. Pauley
: Lyon & Lyon .
" Town East Tower

18601 LBJ Fwy. - Suite 525 00300115
Mesquite, Texas 75150

' JPW: fw
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LYON & LYON . ' i~
ATTORNEYS AND COUNSELORS AT LAW - Lo : L
TOWN EAST TOWER .

18601 LBJ FWY. - SUITE 525
MESQUITE, TEXAS 75150

TED B. LYON, JR.

214-279-6571 =
ROBERT CHARLES LYCN p
BRUCE A. PAULEY February 10, 1986 B
MICHAEL A. YONKS
I
HER
E:

Honorable James P. Wallace
Justice

Texas Supreme Court

P. O. Box 12248

Austin, Texas 78711 o

. ta‘
RE: Amendments to the Rules of Civil Procedure =
Dear Justxce Wallace: fk

It was a pleasure to see you and to have the opportumty to bneﬂy speak
with you at the Texas Law Center last Saturday. 1 appreciate your willingness
to pass along to the proper individuals the suggestions which I have for changes B
in the Rules of Civil Procedure.

The changes 1 propose result from a case in which the plaintiff filed two !r“’
Motions to Recuse the trial judge prior to trial and one Motion to Recuse the '
trial judge after trial but before the Motion for New Trial was heard.
Subsequently, the plaintiff filed a fourth Motion to Recuse a judge who was

designated to hear the third recusal motion, _Although this is a rare cir-
cumstance, 1 believe that certain changes in the rules are in order in order to -
see that it does not or cannot happen again. . 7 =
1 propose the following changes in Texas Rule of Civil Procudure l8a:
1. Amend Rule 18a to allow for only one recusal motion per {'}‘.

litigant per judge.

2. Alternatively, to provide for sanctions for the second
and any subsequent recusal motions if they are found by the
judge designated to hear the motion to be Irivolous, brought
in bad faith or for the purpose of delay.

ey
[ILESSAA,

&=
E

In addition 1 would propose that Rule 13 be amended to provxde for contempt
in cases where pleadings are filed for the purposes of securing a delay of the
trial or of any hearing of the cause, instead of just the trial of the cause. I
would also propose that the Court strongly consider adopting Feéderal Rule 11
verbatim.

""'""’"@
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Honorable James P. Wallace .- ' ) '_
February 10, 1986 -
Page 2

‘Thank you again for your help with this matter. | hope to see you again in
the near future. :

With warmest personal regards, I remain
Sincerely,

LYON & LYON

oy

BRUCE A. PAULEY
Attorney at Law

BAP/mf

00300117




S -
l ) - LAw -~|';'u v-x —_ = B _ .
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, 4 HRONZER ABRAHAM WATKINS, ?
; Nicuors BALLARD & F mx_\x),
.A—:.s amciem e : A PARTNERSHIE INCLUDHD - LA = -
 ABRemam & L PROFESS.ChaL CORECRATICHS . omr ! "\
. o :‘:.l:;‘s:n . BOO COMMERCE STRECT ' Cunmr. T E ‘e
PLECRT [ @ALLASC & O . HOUSTON, TEXAS 77002 .
T e - no 222-72n .7 : : ,
JO=N B LEACHK It L Hal N = s
lGBAu.T WAISER - " ! ,‘ »r ™ oo ' , ’
CRAIG D.BALL February 3, 1983 v .
l o, s T
- e —
Honorable Jack Pope U B -
Chief Justice - , o
. Supreme Court of Texas — o P
Capitol Station , B ey N o
Bustin, -Texas 78701 : : A : s ‘
l Mr, Ceorge W. McCleskey Y
Chairman I R I
zévisory Cormmittee ’ atiot
. Texas Rules of Civil Procedure
McCleskev, Harriger, Brazill & Grafs
P. 0. Bcx6170 ' . .
l Lukbock, Texas 79413 CTT e T
o SR ol
[ - B -2 W . ! ,' / _ -/’:.r;/-:' . ; . -
“r. Jack Eisenrkerg N o~ .-
c/o Messrs. Bvrd, Davis & Eisenberg ; F94:0‘~/Q'
% P. C. Box 4917 . et T
Austin, Texas 78765
. [
l Dear Julce Fcpe, George and Jack:
The recent holding of the Dzlles Court in number C3- B
l £2-00952-CV, Herritace KHousing Cciporation v. Herriett A.
Fercuson, constru&ng Rule l4c, szzms to me to light ur a
l crociem that needs attention in Tsxas. .
Irn the case mentioned the Czllas Court held that = (e
"letter of credit" would not pass muster as & "negotiable f=
' ctiicaz+ion" under Rule l4c, which thus in turn ccuid be o
cs2d tc supersede a judgment under Rule 364. e
¥
. I Yave no creat gquarrel with the bottom line holding L.
. inscfar as it interprets Rule l4c, but I do with the curren:
r2striceive intercretations of our =uperqecea= rules andé £
TrirnTinias =s contrasted with the corresponcéinc rederal L
. rolze. Mors sgecifically, Federzl FRule 62 :erm:t the
Siswrict touvrt:s znd courts of armral te fashion stay criars !
trzt r~rin grotect the right of azp=al, and, of course, tnc %
l rizrie =7 +ho rrevailing parcy. '

06300118




... instances be too harsh-and- reguires action and relief-

, 15%

ta)
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]
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I+ is trve that in most instances the Federal courcs
have recuired casnh bonds, or the eguivalent thereof, bu:
where there are serious acpellate cuestions, and it ‘can be

‘made to appear that the judgment plaintiff or creditor will

not suffer a loss of actual rights and remedies by fashioning
a remedy less than reaquiring of full cash or security, the
Federal courts have not been unwilling to do so.

"It is also true that the prevailing party insists upon

his "full pound of flesh" to prevent the appeal, particularlw

if the judament rests on shaky grounds but it has alwavys
seemed to me the right to levy and execute upon the trial
court judgment which remains unsuperseded can in some
1.‘
the jucdgment-cebtor that may be irreversible regardlecss ci
the success of the appeal. .

Irn anv event, I co succest that both Committees give

ccngicderetion to adepting a practice similar to the Feceral
rule which cces ,ermlt some protection acainst the batterinc
ram use of pocwer to execute percing appeal.

Ycurs very truly,

W. James Kronzer
I =%/

00900113
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Revision Preposed by Judge Thomas k. Phillips

'11¢: Deposit in Lieu of Surety Bond.

I don't understand the scope of the term''suret) bonds",
are supersedeas bonds included?

06000120
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GRAMBLING & MOUNCE

- ATTORNEYS AND COUNSELORS AT LAW

e R
i
1
I

JOMN A GRAMBLING _ CRAIG M STANFILL. PC. . SEVENTw FLOOR
WILLIAM J MOUNCE"® WILLIAM J ROHMAN®® X . TEXASECLO;:;!SR$EX§;N7KQSé:LDING
s MALCOLM HARRIS COREY W ~AUGLAND '
RANDOLPH H. GRAMBLING
&v.-: SAM SPARKS K n??s PAXSOR ] MAILING AODRESS
§ WILLIAM T KIRK u . : P O DRAWER 1977 ~
[y KENNETH R CARR MILTON D WYRICK EL PASO. TEXAS 79950-1977
WILEY F. JAMES 1t BARBARA WIEDERSTEIN i
MICHAEL F AINSA SYLVIA A BORUNDA EASTSIDE OFFICE
T MERTON 8. GOLDMAN MICHAEL J. HUTSON - MORTGAGE INVESTMENT BUILDING
S. ANTHONY SAF MARK C. WALKER 580! TROWBRIDGE .
H KEITH MYERS EL PASQO. TEXAS 7992S

CARL ™ GREEN E . —
YVONNE K PUIG ©Ff couwnsel 915) 532-301

e JIM DARNELL HAROLD L. SIMS -_—
s RISHER § GILBERT MORRIS A GALATZAN May 7, 1986 TELECOPIER. (D15} 544-1664
b TIMOTHY vV COFFEY JAMES M. SPEER

TALSO MEMBER OF NEW MEXICO BaR
*PALSO MEMBER OF ARIZONA BAR

VIA FEDERAL EXPRESS

PR _,
FN] S
-_M‘y‘ -s

Mr. Luther H. Soules, III
Soules, Cliffe & Reed
Attorneys at Law

800 Milam Building

East Travis at Soledad
San Antonio, Texas 78205

o

[

qI
2y

Re: Supreme Court Advisory Committee

Dear Luke:

, I am enclosing the "packet" from our "sub-committee".
These are the rules wherein there has been no action by the
.Advisory Committee. Please copy of this letter I am supplying
Judge Wallace and the members of the sub-committee -with the

packet. I would appreciate your having the packet duplicated
_for all other members.

Yours truly,

GRAMBLING & MOUNCE

ﬁ: BY: A
!
, Samggéfft;———‘—
SS:lw
Enc.

cc: Hon. James P. Wallace

(via Federal Express w/Enc.)
Mr. David J. Beck

Mr. William V. Dorsaneo, III
Hon. David Hittner

Mr. Charles Morris

Mr. Tom L. Ragland

Mr. Harry Reasoner

!
I
f
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RULE 18a'(h) Recusal or Disqualification of Judges>

If a party files a motion to recuse under this rule and it

is determined bv the presiding judge that the motion to recuse

is frivolous, brought in bad faith or for the purpose of delavy,

the opresiding judge impose ahy sanction as authorized by Rule

215 (2)(b).
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RULE 27a (new): FILING CF CASES; RANDCM AS3IGNMENT

IS TSF P I
N IS
Excect 25

orovided in this rule,

3ll czses filed in
ccuntias having two or more district courts shall ke filed in

random order, in a manner orescribed by the judaes of those

courts. Fach garnishment acticn shall be assigned to the caurt

in which the

orincipal suit is vpendina, and should trsnsfer
occur, both cases shall be transferred. Everv suik in the

nature of a bill of

review or other action seekirag +- at:é:h,
avoid or ser aside a ‘udgment o0Or other cour®  ¢orier shall ta
assicned %0 the court which rendered such descrae Everw wz2<1~n

£or consolidaszicn or joint hearing under Rule 174 (3) shall ke
heard in the court in which the £first case filed is pending
Upon motion aranted, the cases beinag consolidate?d shall ke
transferred to the granting court.

COMMENT: This proposal reccmmended by Czuncil ¢f

Administrative Judges.

Tob1ea Novessor 1985

00900124
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RULE 275 (new). - TRANSTER OF CaSES

Wherever =av cendinc case is so relared to anceh

pending in or dismissed kv another court *=hs

lal
w
T
la)
w
3
(n
(A1
(D
(A}
(e}
ety
T
jo g
m

case to such court would facilitare orderlv

discosition of the litication, the ijudce of the court in which

either c¢3se 1is or was rcending mav, ucon moktion 3nd naoti

o~
ce

{including his own motion) transfer the case to the court in

which +the earlier case was filed. Such ¢

2ses mav incluzs kut

are not limited to:

earlier case 1is conclusive of anvy of the issues of =he 1

1. Anv c3se 2rising out of the

occurrence 2s did an esrlier case, ovartice

case was disimissed for want of oresecuticn or wnluntarilv

dismissed bv plaintiff a3t anv time befare final iudzmen=:

2. Anvy case involvina one or more of the same zar<i

an earlier case and recuiring dererminaticn ¢f znv of rna

cuestions of fact or law as those involved in the earlier c3s2:

3. . Anv case involving 3 plea that 3 judcment in  =he

case bv wav of res ijudicata or estnopoel kv dudcmen-t,

or anv

plezding that regquires 3 construction of the ezrlier Sudcment

239
a determination of its effect;
4. Anv suilt for a3 declaration concerning the alleced 3yrvy
of an insurer to ovrovide a defense for 3 partv to anc-her suir:
or

00200125



5. Anv suil: concerning

which +he ZJy+vy

defand wis involved in anorher

suilt.

COMMENT: This prorosal

-Aéministrative Judges.

recommendced

by

Ccuncil

00300126
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RULE 27¢ (new). - TEMPORARY ORDERS -

Except in emercencies when the clerk's office is closed, .ro

application for immediate or temporary relief shall be presenzzd

to a jucdce until a case has been filed and assicned to a cour-

according to these rules. If the judae of the cour:t to which =z

case is assigned is absent, cannot be contacted or is occunied,

emercency aovlication mav be macde to either a judce apmointed =2

5 . w
E' hear such matters, or in his absence, anv 1Jjudgce ‘O0f +he szr-e
= iuriséiction, who mav sit for the judce of *the court in which

i %
t

the case is vendinc, and who shall make all orcders, wri=s, arnrd

process returnable to the court in which the case 1is pendinc.

‘Anv case not initallv filed with the clerk be

th

ore temporarv

hezrinag shall be filed, docketed and assicned to a court under

.

normzl f£ilinc orocedures at the earliest vracticznle .“ine. alz
El - .writs and rrocess shall be returnable to that court.
%
; - - ) : - - . -
' COMMENT: This proposal recommenced by Council of

-Aéministrative Judges,

00000127




.8hall ze deliveref or neiled to each atiorrney regresenting t

-1
(8]

Rule

Wnenever any party files, or asks leave to file any pleadirng,

rlea, cr potion of any character which is not by law or by these rules

recuired o ke served upon the adverse party, he shall at the sanme

tire either deliver or mail to the adverse partv [aii-

maresas] or his
{emasie! attorrevyi(sl of record a copy of such pleacding, plea or roticn.

&tiornev or authorized representative of such attecrney, shall

v to the ccurt on the filed pleacing in writinc cver ki

PP

perscnzl sicnature, that he has complied with the crovisicns of this

rule. If there ig more than one adverse party ané the edverse parties

are recresented by different attorneys, one coty oI such plezding

the adverssz

sarzieg, Dur & firm of attorrevs assccizied in the case shall count as
crg. ot mere than four

cr ccries of any tleading, ples, or motien shall

ze rec:ired to ke furnished to adverse zarties, ancd ii there ke .nore

e

. Filing Pleadings:_  Copy Delivered to All Parties or Aticrreys

P oo

then Icur zdverse parties, four copies cf such pleeding shzll ke

. .ed . : 1 o
cezosihawith the clexrk ¢f court, and the party filing them, or asking

lezve zc file then, shall inform all adverse parties or their

rneve cf reccrd that such copies have been dercsited with the

The cories shall be delivered by the clerk %o the first four
ezrrlicants entitled thereto, and in such case rno copies shall be

recuirec <2 be mailecd cor celivered to the adverse parties or their

aztcrnays ty the attorrey thus filirg the pleadirc. After a copy of a

00000128
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Tleading is furnished to an attorney, he cannot require another cccy

e

2% zhe sarce pleading te be furnished to hinm.

O .. ..
|

Cez—ent: The proposed arendment restores the rule te the pre-1984 version.

The currens

....... versicn is illogiczl in that it requires service of a pleacding or

-cticn on all rarties only if it is not recuired by law or the rules to te

ser-zé cn the

the zdverse party. If a particular pleacding or moticn is recuirse

(4N

by
izw Cr ths r:les %c ke served on the acdverse party, then under the terms of Fule
T« 1T neel not e served cn the nonadverse parties. It would seenm th

at

mcnadverss tarties would have at least @s ruch interest -- if not more -- in a

c or Zczicn excresesly recuiredé by law or rule to Ze served on the acdverse

TzrIv, 23 2 flezcinc or metion that ig rot recuired to ke served cn an adverse
zarTy or znv terty. The current versicn cf the rule iz glisc trousliescme Ln that
iz Zirst treszrizes the circumstance uncer which & ;lead::;'cr :;ticn ouss :;
gervsi oo ozl | z

- 211 zzrTies, but the remaincder of the rule acdresses sgeciii

¢ service crly as recerds acverse garctie

(]
.

Je(cmy C wl'CK(’

00000123
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RULE 99

Siiiad

Issuance

When a petition is filed with the clerk, he shall pronptly

(3D

issue such citations, for the defendant or defendants, as shall

be requested by any party or his attorney. Such citations shall

alad

be delivered to the plaintiff or the plaintiff's attorney, or

those persons responsible for service as set forth in these

Ruleé, as shall be requested by the plaintiff or the plaintiff's

attorneyv. N : i

) I N U EE G EBEE e

T

00200130
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!" © RULE 103. | o Officer Who May Serve - -

[All process may be served by the sheriff or any constable

ié,‘ | of any county in which the party to be served is found, or, is
5 by mail, either of the' county in which the case is pending or
. of the county in which the party is to be served is found;
“ provided ﬁo officer who is a party to or interested in the
J outcome of a suit shall serve any process therein. Service by
i’ registered or certified mail and citation by publication may. be
7 made t_Jy the clerk of the court.in which the case is pending.]

Anvone who is of the age of eighteen and over angd corpetent to

" testifvy and is not a wartv to the suit is allowed to serve
ll civil process. A orivate party or process serving conpany can -
A - : . . L

“ be appointed by motion anéd order to serve civil process within

the State of Texas.

COMUMENT. This proposed rule change is made by Guillermo Vega,
an attorney in Brownsville and other attorneys and process

ij serving conpanies. It is their suggestion that Rule 103 and

Rule 106 read identically or to eliminate one of the rules,

00300131
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RULE 103 Officer or Person Who May Serve

All process may be served by the sheriff or any conétable of

any county in which the party to be sérved is found lor, if by

mail, either of the county in which the case is pending or of

the county in which the party to be servea is found]; provided

that no officer who is a party to or interested in the outcome
of a suit shall serve ‘any process therein. [Service by
registered or certified mail and citation by publication may be
made by the clerk of the court iﬁ which the case is pending.]

Service of citation by publication may be made by the clerk of

the court in which the case is pendina and service by mail as

contemplated bv Rule 106(a)(2) may be made by the clerk of the

court in which the case is pending or may be made by the. party,

or the attorney of the party who is seeking service.

00300132
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RULE 103. , ' Officer Who May Serve

All process may be served by the sheriff or any constable
of any county in which the party to be served is found or, to a

person soecially appointed to serve it, or, if by mail, either

of the county in which the case is a party to or interested in
the outcome of a suit shall serve any process therein. Service
by registered or certified mail and citation by publication mav

be made by the clerk of the court in which the case is pending.

RULE 106. Service of Citation

. {a) Unless the citation or an order of the court otherwise

directs, the citation shall be served by any officer authorized

by Rule 103 or by a private partv or a process servinag companv

bv motion an* order to serve citation by.

COMMENT. . Judge Herb Marsh of "El Paso and several process

serving cbmpanies have requested this change. Rule 106 and

-Rdle 103 were modified in November of 1985.
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ULE 173, NEFICER WHN MAY SEQUE.

All process may De served by the sheritf or anv

person authorized »y Rule 1033 b5v
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atLE 107. RETURN NF NITATION.

The return of the oificer executing the citation shall be
endorsed on 3r attached to the same; it snall state wnen the
citation was served and the manner of service and bYe sizned by
the officer officzially. When the officer has not served the
citation, the retura shall show the diligence used by the oific
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’ " RULE 106 | I ' Service of Citation
i; (a) Unless the citation or order of thé court otherwise
6 . directs, the citétion shall be served by any offiAcer or
' person authorized by Rule 103 by

7' (1) delivering to the Vdefendant, in person, bv 3
l sheriff or constable referfed to in Rule 103, a
i : true cdpy. of the citati.‘on'.h with the date of
frs delivery -endorsed thereon>-with a copy of the

petition attachedAthereto, or

(2) ‘(mailing ‘to the defendant by registered or

certified mail, with delivery restricted to

l1

ot

i

f

g . .
l addressee only, return receipt requested, a true
copy of the citation with a copy of the petition
L;Ei’ - ' . .

“ attached thereto.]
1

is

&

'S

(2) mailing a copy of the citation, with a copv of the

petition attached thereto, (by first class mail,

postage prepaid) to the person to be served,

_together ~with two copies - of - 'a  notice and

ﬂac'kriowledgment>c6n.forminq¥ substantially to the

las

5y =~
7 -G
i
'

form hereinafter set out and 'a return envelooe,

postage éreoaid and addressed to the sender. If

no acknowledgement of service under this

subdivision of this Rule is received by the sender

¢l

.

DX

009001377
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~this form and return one copy of

made by some other form of service provided in

this rule. However, unless good cause 1is shown

for not doing so,

the court may order the pavment -

of costs of other methods of personal service bv

the person served if such person does not complete

and return the notice and acknowledament of

receipt within twenty (20) days after mailing.

The notice and acknowledament of receipt of

citation and petition- shall each be executed under

oath. The notice and acknowledgment shall conforn

substantially to the following form.

A. B., Plaintiff) (IN THE  DISTRICT

) (
V. J1HO.  (COURT OF
)

<

C. D., Defendant)
: )

——]~

COUNTY, TEXAS

TO: (Mame and address of person to be served)

The enclosed citation and petition are served

“pursuant to Rule 106 of the Texas Rules Of Civil
. Procedure, -

You must complete the acknowledgement part of

the comnpleted
form to the sender within twenty (20) days.

You must sign and date the acknowledgnent.

-If -you -are served on behalf of a corporation,

partnership, or other entity, YOUu must 1indicate

-under your signature your relationship to that

entity If you are served on behalf of another
person and you are authorized to receive process,

you must 1ndicate under your signature your
authority.

2- | 00000138
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o If you do not complete and return ‘the form to
the sender within twenty (20) days, you, (or the
party on whose behalf you are being served) may be
regquired to pay any expenses incurred 1n servinag a

citation and petition in any other manner
permitted by law.

If vou do complete and return this form, vou
(or the party on whose behalf you are being
served) must answer the petition as required by
the provisions of the citation. If you fail to do
S0, 3juagment by default may be taken against vou
for the relief sought in the petition.

‘This note and acknowledgement of receipt of
oo ' : citation and petition will have been mailed on
' : (insert date).

o

R
ra 0L

(Signature)

Date of Siagnature.

SWORN TO BEFORE ME by the said (Sicning
party) this day of , 19

<~ Notary Public, State of
( )
My commission expilres:

ACKNOWLEDGMENT OF RECEIPT OF CITATION AND PETITION

LB ~JE"§§|!!ﬁ .

I received a coovy of the citation and of the

petition in the above captioned matter on the
day of , 19

Al

ot

Signature

(Relationshhip to entity or

authority to recelve service of
process.

o
o
-) ”

=y
e

Date of Signature

00000139



this

- SWORN TO BEFORE ME by the said (Signing party) on

‘ Gk N D N e B e 'l'Fk

day of , 19 .
Notarv Public, State of
My commission expires:
(b)

'Upon motion supported by affidavit stating the

location of the defendant's usual ©place of

business or usual place of abode or other place

where the defendant can probably be found and

stating specifically the facts sﬁowing thaz

service has been attempted under either (a){(l) or

(a)(2) at the location named in such affidavit but

5as not been successful, the court ﬁéy.autbprize

service.

(1) by an officer or by any disinterested adult
namedrin ghe court's order by leaving a true
copy 'of :the citation, with a copy of the

.- petition attached, with anyone over sixteen

~ .years of age> at the location specified in

"~ such affidavit, or
(2) in any other manner that the affidavit or
other evidence before the court shows will be

- reasonably effective to give the defendant

notice of the suit.

06200140
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RULE_107 -

[No default judgment shall be granted in any cause until

the citation with proof of service as provided by this rule, or

as ordered by the court in the event citation is executed under

Rule 106, shall have been on file with the clerk of the court

ten days, exclusive of the day of filing and the day of
judgment. ]

COIMMENT : Representative Patricia Hill questioned the

reason for the ten day requirement. Deletion of this portion of
the rule will enable default judgments to be taken after the
period for answer expires, regardless of the number of days the

proof of service was on file with the clerk of the court.
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RULE 107 - . RETU

a3

The return of the officer executing the citation-shalil be

endorsed on or attached to the same; it shall state when

.citation was served and the manner of service and be signa23 b

the officer officially. When the citation was served by
registered or certified mnail as

authorized by Rule 106, *+he

return by the oifficer must also contain the return receipt wizh

the addressee's signature. When the officer has not served the
citation the return shall show the diligence used by the officer

to execute the same and the cause of failure to execute it, z-3
where the defendant is to be found, if he can ascertailn.

Where citation 1is executed by an alternative method zs

authorized by Rule 106, proof of service shall be made in the

manner [ordered by the court.]

provided above or in anv such

manner as may be ordered by the court.

No default judgment shall be granted in any cause until the

citation with proof of service as provided by this rule, or =zs
ordered by the court

in the event citation is executed under

Rule 106, shall have been on file with the clerk of the courc

for ten days,

exclusive of the day of filing and the day of
judgment.

COMMENT: Attorney Jeffrey Jones recommends this proposal
to provide for returns on citations where service 1is by a

disinterested adult pursuant to his

reccmmended rule change 1in
Rule 106.

00000142
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RULE 107 . ' : Return of Citation

The return of the officer executing a citation served under

Rule 106(a)(l) shall be endorsed on or attached to the same; it

shall state when the citation was served and the manner of
service and ‘be signed by the officer officially. When the
officer has not served the citation, the return shall show the
diligence used by the officer to execute the same and the cause
of failure to execute 1it, and where the defendant is to bé
found, if he can ascertain. [When the citation was served by
registered or certified mail as authorized by Rule 106, the
return by the 6fficer must also contain the return recéipt with

the addressee's signature.] When the citation was served by mail

as authorized in Rule 106(a)(2), the person who has secured such

service shall return to the clerk of the court in which the case

is pending, the sworn notice and acknowledgment of receipt of

the citation and petition, Such returned receipt shall be

g' attached to the original citation issued by the clerk and the

o return of such citation shall be completed by the clerk of the

court in which the case is pending in a manner to correctly

reflect completion of service by mail.

' Where citation 1is executed by an alternative method as

authorized by Rule 106(b), proof of service shall be made in the

manner ordered by the court.

i

i
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RULE 142. Security‘for Costs %"}

‘ o4
The clerk may require from the plélintiff security for costs E’ﬁ

' before issuing any process, but shall file the petition ang .
¥y

. i,

. enter the same on the docket. [No attorney or other officer of 1
the court shall be surety in any cause pending in the court, £2

l except upon special leave of court.] b
£

l , COMMENT: Attorney Wendell Loomis of Houston suggests that the

=

l last sentence in Rule 142 is "archaic and should be dispensed EE;
with". He believes this 1limitation imposes a su'bstantial e

o

' burden to the bar and to clients and should be eliminated. e
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Rule 145. Inlieuof filing security for costs of an original action or an appeal, 8 party who is
unable to afford said costs shall file an affidavit ss herein described. A "party who is unable to
afford costs” is defined as a person who is presently receiving a government entitlement based
on indigency or any other person who has no present ability to pay costs. Said affidavit, and the
party's action or appeal, shall be processed by the clerk in the herein described procedure.

1. Procedure. Upon the filing of the affidavit, the clerk shall docket the action or appeal and
accord such other typical services as are provided any party. If the court shall find at the first
reguiar hearing in the course of the action or appeal that the party (other than a party receiving
a government entitlement) is able to afford costs, the party shall pay the costs of the action or
appeal. Reasons for such a finding shall be contained in an order. Except with leave of court, no
further steps in the action or appeal will be taken by a party who is found able to afford costs
until payment is meade. . If the party's action results in monetary award, and the court finds

~ . sufficient monetary award to reimburse costs, the party shall pay the costs of the ectionor -~ - -~
appeal. .If the court finds that another party to the suit can pay the costs of tne actlon or appeal,

the other party shan pay the costs of the actlon or appeal.

2. Affldawt The affidavit shall contain complete mformattdn as to the party's identity , =

nature and amount of government entitlement income, nature and amount of employment income,

other income (interest, dividends, etc.),  spouse's income if available to the party, property - =

owned (other than homestead), cash or checking sccount, dependents, debts, and monthly
expenses. The Affidavit shall contain the following statements: “i am unable to pay the court

costs. | verify that the statements made in this affidavit are true and correct The Affidavit
shall be acknowledged before a Notary Pubhc o e e

-3 Attorney s Certlficatton If the party 1s represented by an attorney who is providing
~ free legal services, without contingency, because of the party’s indigency, said attorney may file -=- - -~
- anaffidavit to that effect to assist the court in understanding the financial condition of the party.

e L e s -
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RULE 162 - Dismissal b

~ -.

. At any time before the plaintiff has introduced all of his g’i
I evidence other than rebuttal evidence, the plaintiff mav “
l dismiss a case upon the‘filing of a noticAe of dismissal, which lm)
shall be entered in the minutes. A copy of the notice shall be :“i,
l served in accordance with Rule 2la on any party who has o =
answered or has been served with process. Anv dismissal - ;z

l pursuant to this rule shall ho£ prejudice the right ofrah
l adverse party to be heard on a pending claim for affirmative E{gﬁ,

relief or the payment of all costs taxed by the -clerk. A

l dismissal under this rule shall have no effect for any pending
) motion for sanctions at the time of the dismissal or for either 'Ei
h attorneys' fees or other costs, or both, as determined by thé

e

/

, 24
court. Anv dismissal pursuant to this rule which terninates .o

the case shall authorize the clerk to tax court costs against

=%
dismissing party unless otherwise ordered by the court. %

~
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RULE 165a o DISMISSAL FOR- WANT OF PROSECUTION.

4. Cases ¢©n File for Two or More Years.

1

Xcect .35

provided in this rule, each civil case on file for two or =—cre

_years which does not meet one of the exceptions herein oprovidad,

shall be dismissed for want of prosectuion by the court unlass

set for hearing on written motion to retain submitted bv ccunsel

or set by the court within thirty davs of receipt of notics »f

intent t0 dismiss which shall be sent by the cour+- to =211

attornevs in charce and oro se litigants. Dismissal for wanz of

prosectuion shall cccur 'sr lesst osnce 3 vear on the Zi-s= Mor

of April, and mav cccur 3t anv time in

acccrdance with seczizn

1. of this rule.
Upoﬁ receipt of a motion to retain, the court snall nctifvy
the-oarties of the hearing date. At the hearing, if the cartias

request trial, the court <hall either set the case for finzl

pretrial conference o 1insure prompt completion of discover+w,

or, if the court finds the case is readv for trial, shall

set

the case for trial nct 1l2ss than 30 davs from the date of

hearing on retenticn. Cases shall be exempt from dismissal for
want of prosecution if at the time of eligibilitv *their stz-us
is one or more of the follocwinag:
(1) set for trial;
00000147
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4 IS
(2) one or ~ore of the carties announces ready a7 =-<:) L
subsecuent %o the issuance of the notice of intent %o dizmics ]

3) under Bankruotcy Stav order;

(3) having lecal or other impediments which the c=2

shall determine as 1Justifiable agrounds for retaininag the -~

-from dismissal.

Judicial districts ovrevicusly bv local rule

having elizihiliey

I
for dismissal for want of prosec-ution set 3t less *han =wo

.years may retain their dismissal zce criteria at

Ve ; jurisdictions creviouslv h

for want of prosecution ser at over twn vears from the 3da-=2 of

filing shall set dismissal

for want of oprossctuicn 3t
filing.

b COMMENT: This is recommended by the

vears maximum from the date of

-

Council of -
Administrative Judges. : : ' )

1 , .
I ' | 00000148
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RULE 163a (2) REINSTATEMENT.

2. Relnstatement. A motion to reinstste shall [set fzrth

the grounds] show good cause

therefor and be verified by the
movant or his attorney.

-

COMMENT: Judge Keith Nelson recommends the 1insertion of

"good cause” 1in Rule 1l65a (2) and that

this recommendation.

00200143
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Rule 165a. -

Dismissal for Want of Prosecution

2. Reinstatement. A motion to reinstate shall set forth

the grounds therefor and be verified by the movant or his
attorney. It shall be filed with the clerk within [30] 180 days

after the order of dismissal is signed or within the period

provided by Rule 306a. A'copy of the motion to reinstate shall

be served on each attorney of record and each party not

represented by an attorney whose address is shown on the docket

or in the papers on file. The clerk shall deliver a copy of the

motin to the judge, who shall set a hearing on the motions as

soon as practicable. The court shall notify all parties or

their attorneys of record of the date, time and place of the

hearing.

The <c¢ourt shall reinstate the case upon finding after a
hearing that the failure of the party or his attorney was not
intentional or the result of conscious indifference but was due
to an accident or mistake or that the failure has been otherwise
reasonably explained. |

In the event for any reason a motion for.reinstatement.is
not decided by signed written order within [seventy-five days

after the judgment is signed] forty-five days after a timely

motion to reinstate is filed, or, within such other time as may

be allowed by Rule 306a, the motion shall be deemed overruled by
operation of léw. If a motion to reinstate is timely filed by

any party, the trial court, regardless of whether an appeal has

00300150
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been perfected, has plenary power to reinstate the case until 30
' days after all such timely filed motions are ruled, either by a

written or signed order by operation of 1law, whichever occurs

§l first.

00J00151
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_RULE 166b ~ . S L

) Nothing in [paragraph 3] ei*her paragrach 2 or 3 shall ze

construed to render non-discoverable the identity and lcczzizn el

of any potential party, any person having knowledge of the

relevant facts, any expert who 1s expected to be called as a

witness 1in the action, or of

any consulting excert wnose

opinions or impressions have been relied upon the testifying

expert.

COMMENT: Professor Edgar desires to make the rule “"clezz®

that all perscns having knewiecdse of relevant 3¢t

subjects o0f discovery in that merely the designazion

"consulting expert" <cannot be wused to hide the identity of

persons having such knowledge.

-
|
|
i
i
i
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RULZ -1€6f = . - ORAL HEARINGS; RUtINGS ON

SUBMISSIONS

The judce of the court in which a case is rending will ==ar

all matters reagarding cases either by submission without or

3

hearing or bv oral hearinag where such is requested in writina.

1. Form of the Motion. Motions shall be in writing,

shall state the arounds therefor, and

accompanied by authority for the motion.

Motions shall s== 3

date of submission, and shall be accompanied bv a oroposed orZar

granting the relief souaght. The ©vroposed order shall ke 3

separate instrument.

2. Service. Motions and responses shall ke

accordance with Rule 21 on all attorneys in charas 3nd shall

contain a certificate of service.

3. Submission Date. Motions shall bear a sutmission date

at least ten (10) davs from the date of filing. The r—otion will

be submitted to the court on the specified day or 3s scon 3

as 1s practical.

4. Response. Responses by opposing parties shall ke in

writing, shall advise the court whether the motion is oocosed or

unoprosed and may be accompanied by authority for ocposition.

Failure to file a response shall be a representation of no

oppoosition.

5. Supoorting Material, If the motion or resconse %o
motion reguires consideration of facts not appearina of record,
00900153

may include or ©=e.

<r.



proof will be bv afrfidavit or

other documentary evidence -:hich
shall be filed with the motion or resvconse.
6. Oral Argument. The motion or resconse shall inclu<= 3

request for hearing oral argument

as necessarv, which the court shall arant in the foarm

= oL an zrzl
hearinag or bv telechone conference. The cour® mav ~rder =rszl

argument.
7. Attornevs Attending. Counsel attendinag 2 neszcing

shall be the attornev who exrcects to try the case, or

be fullv authorized to state his partv's position on the :

facts, make stipulsaticns, and enter 1into any proceedins :

behalf of the party.

the court may take any actions specified in this rule.

8. Failure to Appear. Where hearing is set and ccunsel

xcercTions

fails to appear, the court mav rule on motions and e

timely -submitted, shorten or extend time periods, rec

permit additional authorities or supgortinc material, 3ward =re

prevailing partv its costs, attornevs fees, or make other or

as justice requires.

COMMENT: This is suggestéd by the Council of

~Administrative Judges.
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l‘“ : o RULE 188a (New) DEPOSITIONS AND INTERROGATCRIES

FROM FOREIGN JURISCICTI

L
.-
@]
n

),

Whenever there is presented to a districs court 3 cer=-ified

-y

coov of anv mandste, writ cor commission, issuing from 3anv other

state, territorv, district or foreicn durisdiction. recuirs

the testimonv or response of anv cerson in this stsze, th

of such district court shall

issue 3nv orders nNecessarvy =9

= effectuate the taking of such testimonv or the obtsining of sucon
i
)
¥ reszconse. The rfiling of the certified copnv of the mandzte, wris

or ccmmissian shall kb2 consiZered aqni

oriainal petition for the

purzcecse 2of ccmpelling %he 3ccezrznce

l- and testimonv or resccnse of anv perscn within this state,

i COMMENT: Attorney Marx Walker made this suggegtion so :;at‘
b the rules would embody Texzs Revised Civil Statute A;‘.notated
¢ Article 376%9a. There are no clear proceéures in the rules £

the presentation of such reguests to the aporopriate diszricet

courts as set out in the statute.

i
l‘

g KN
- — L
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RULE 201. - Compelling Appearance; . Production = of
Documents and Things; Deposition of

Organization
4, Organizations. When the deponent named in the

subpoena or notice is a public or private corporation, a
partnership, association or governmental entity, the subpoena
or notice shall direct the [organization] deponent named to
designate the person or persons to testify in the [its]

deponent's behalf, and, if [it] deponent so desires, the

matters on which each person designated by the devonent will

testify and the notice shall further direct that the person or

persons designated by the devonent appear before the officer at

the time and place stated in the subpoena or notice for the

purpose of giving their testimony.

COMMENT. Attorney John Wright of Grand Prairie, Texas suggests

this change to clarify the rule.

00300156
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RULE 204 ) ‘ .

4. Objections to Testimonvy. The officer taking an cr

h
4

Qs

deposition shall not sustain cbjections made to any of <the

testimony or fail to record the testimony of the witness beczuse

an objection is made by any of the parties or attorneys engaged

in taking the testimony. Any cobijections made when the

deposition is taken shall be recorded

reserved for the action of the «court in which the csuse 1is

pending. Excepot in the case of objections &to the forn o

questions or the nonresccnsiveness o

nswers, which zcieczizns

sare waived 1f not macde at the tarking of an >rsi degcsiticon

.- e

unless otherwise agreed between =+he oparties or 3attornevs bv

agreement recorded bv the cfiicer

, the <court shall not be

confined to objections made at the taking of the rtestimony.

CCMMENT: Attorney Charles 1aworth 1s reccmmending +hnis

change so that his reccmmendation on Rule 183k 1is in Kkespin
with Rule 204.

00300157
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RULE-—2>O-4 (4) OBJECTIONS TO TESTIMONY.

-

The oifflcer tzking an cral depcsirion shall not suszain

objections made to any of the testimony cor fail to record the

-

testimony of ;he witness because an objection is made by anyv of
the parties or éttornéys engaged in the taking of testimcny.
Any objections . made Awhen the deposition 1is taken shall ke
recorded with the testimony and reserved for the ac:ion-of the

court in which the cause 1is pending. {Except 1in the case of

objections to the form of questions or the ncn-resgonsiveness of

w
3

nswers, which objections are waived

21
i

1
-

31}

~nEs - ST~ - = R Ffr"
ncc T.2Ce - ~he h;r(_..._‘

cf an oral!l decositions.] The ccurt snall not ke ccniineZ +2

ocjections made at the taking of the testimony.

COMMENT : Attorney J. Harris Morgan desires to completely

eliminate the portion of the rule declaring waiver.

GEE U BN - . I-l Ifl“'ll fll' R T - . .
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Supreme Court Advisory Committee
. Rule 15--216 Subcommittee
- _ Proposed Amendment
' 11-01-85

o
, 1
G N

Rule 204--Examination, Cross-examination and Objections

1., Written Cross-Queétions on O;él Examination. (No change)

2. Oath. (No change)

?’ 3. Examination. (No changef

l 4. Objections to Testimony. The officer taking an oral-
deposition shall not sustain objections made to any of the testi;
mony or fail to recbrd the téstimony of the witness because an
objection is made by any of the parties or attorneys engaged in
taking the testimony. Any obje;tions made when the deposition is
taken shall be recorded with the testimony and reserved for the

action of the court in which the cause is pending. -BExeept-imn-the

case - of--objections-to-the - form-of- guesticns - or--the--ROREESEoR= -

]

oy

s tveResSS - 6f - answers - -which--objecttons -are-waived-4-f--not--made-at

o
o
g

-the-tazkitng-of-an-oral-depositionry However, the court shall not be

confined to objections made at the taking of the testimony.

-

COMMENTS: The requirement of objecting to the form of gquestions

™

-“‘:
1

or nonresponsiveness of answers serves no useful pur-

pose. It often lengthens the deposition and increases

T
7
33

the cost.

00900159
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Furthermore, this requirement places the burden on the -

JR——4

non-deposing attorney to help the deposing attorney get -

his questions in admissible form by objecting or

waiving the objection.

See also (1) Justice Barrow memo dated March 6, 1984; -

(2) Daniel Hyde letter dated June 20, 1984; (3) HEarris

Morgan letter dated January 9, 1984,

If the making of objections, of any character, is
desirable and fair to all pérties to the case, they may

enter into such agreements as suits their needs under

Rule 11, Agreements To Be in Writing (stipulations).

t
1]
FEE

eI

)
AR e

)

)
N3

(il

Approved Approved with Modifications

v}

oy

Disapproved Deferred
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RULE 205 SUBMISSION TO WITNESS; CH

i
n

SIGMNING

When the testimony 1is fully transcribted, the deposi=icn

officer shall submit the [deposition] transcrict and corre~-ian

sheets to the witness or 1f the wiltness 1is & party wizh an

attorney of record, to the attcrney of record, for examination

and signature, unless [such] examination and

signature zre

waived by the witness and the parties.

[Any changes 1in form or substance] Chanzes in testiz-rv

[which] that the witness desires to make shall [be enteregd

the deposition by the officer with the ststement of the rezszns

given by the witness for making such changes.] be entered

the correction sheet bv the witness with a statement of =he

reason for the change. [The deposition shall then be signed by

the witness, unless the parties by stipulation waive the si

or the witness is 111 and cannot be found or retuses to si

witness before any officer authorized to administer oaths un?

siagnature before an authorized officer is waived by the witn

th
1]
[}

and the parties. [If the witness does not sign and return the

deposition within twenty days of its submission to him or his

counsel of record, the officer shall sign it and state on the

record the fact of the walver and examination and signature or

00000161



of the 1illness or absence of

the witness or the fact ¢

refusal together with the reason, if any, given thererfor: and

the deposition may then be used as fully as though sicred;

unless on motion to supress, made as provided in Rule 207, the

court holds that the reasons given for the refusal to sign

require rejection of the deposition in

whole or in part.] “hen
the transcript and ccrrection sheets return, the depositisn
officer shall advise all oparties of suggested chances. I£f %he

transcript and correction sheet does not return within twarn=-v

davs, the deposition officer shall certifv the failure *n re=-urn

or the refusal to siagn and the reason{(s), if anv, agiven znd

shall furnish coples of such certificate to all oarti=s.

Thereafter, the deposition officer shall £file the oricin

transcriont with the clerk of the court in which such causes 1is

pencing.

COMMENT : Attorney Charles Matthews and court reporter G.

H. Hickman have made this suggestion with the purcose

ot

facilitating the work of court reporters. The Administration of

Justice Committee turned down this proposal.

00000162
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RULE 205. Submission to Witness; Changes; Signing

When the testimony 1s fully transcribed, the deposition

officer shall submit the original deposition transcript to the

el

witness or if the witness 1is a party with an attorney ¢

Hh

record, to the attorney of record, for examination an

o]

signature by the witness before anv officer authorized to

adninister an oath, unless such examination and signature are

waived by the witness and by the parties. Mo erasures or

obliterations of any kind are to be made to the original

testimonv as transcribed by the devosition officer. An

changes in form or substance which the witness desires to make
shall be entered upon the deposition by the deposition officer
with the statement of the reasons given by the witness for
making such changes. The deposition shall then be sicned by

the witness beforea anv officer authorized to administer an

oath, unless the parties by stipulation waive the signing or
the witness is ill or cannot be found or refuses to sign. IZ
the witness does not sign and return the original deposition

transcriot within twenty days of its submission to him or his

counsel of record, the deposition officer shall sign [it] a

true copyv of the transcriot and state on the record the fact of

1S

waiver of examination and signature or of the 1illness or
absence of the witness or the fact of the refusal to sign
together with the reason, if any, given therefor; and the

deposition may then be used as fully as though signed; unless

00000163
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on notion to suppress, made as . provided in Rule 207, the Court
holds that the reasons given for the refusal to sign require

rejection of the depvosition in whole or in part.

COMMENT: Attorney Charles Matthews of Houston along with cour:

reporter Georce Hickman have requested this change

205.

in Rulse

The proposers believe this will simplify the process of
obtaining signatures, clear up some of the questions on the

procedures and allow for a witness out of state (or out of

pocket) to cormplete the deposition without "inconveniencing”

the court rerortsr,

00900164
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RULE 205 ' Submission to Witness; Changes; Signing

When the testimony 1is fully transcribed, the deposition

ﬁ

officer shall submit the original deposition transcript to the

Sy

witness or if the witness is a party with an attorney of record,

to the attorney of record, for examination and signature by the

witness before anv officer authorized to administer an oa:h,

unless such examination and signature are waived by the witness

and by the parties. No erasures or obliterations of anv kind

are to be made to the original testimonvy as transcribed by the

devosition officer. Any changes in form or substance which the

witness desires to make shall be furnished to the deposition

officer bv the witness, together with a statement of the reasons

given by the witness for makinag such changes. The changes and

the statement of the reasons for the changes shall be entered

upon the deposition by thh deposition officer. The deposition

snall then be signed by the witness before anyv officer

authorized to administer an oath, unless the parties by

stipulation waive the signing or the witness is ill or cannot be
found or refuses to sign, If the witness does not sign and
return the original deposition transcript within twenty days of
its submission to him or his counsel of record, the deposition

officer shall sign [it] a true copy of the transcript and state

on the record the fact of the waiver of examination and
signature or of the 1illness or absence of the witness or the

fact of the refusal to sign together with the reason, if any,

00300165
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given therefor; and the depositibn may then be used as fully as

though signed; unless on motion to suppress, made as provided in

to sign requires rejection of the deposition in whole or in part.

l ‘ Rule 207, the Court holds that the reasons given for the refusal

1

3

G N me SN -GN EE =
e
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TEXAS RULES OF CIVIL PROCEDURE.
Rule 207, Use of Depositions in Court Proceedings.

1. Use of Depositions in Same Proceeding,
a. Availability of Deponent as a Witness does not Preclude
- Admissibility of Deposition Taken and Used in the Same
Proceeding. Depositions shall include the originai or
|

any certified copy thereof. At the trial or upon the
hearing of a motion or an interlocutory proceeding, any
part or all of a deposition taken in the same
proceeding, insofar as admissible under the rules of
evidence [applied--gs---theouvpgh--+the--witness--were-tTen
present--end---tesiHi-fyingl, may be used by any person for
any purpose against any party who was present or
represented at the taking of the deposition or who had
reasonable notice thereof. Further, the evidence rules
shall be applied to each question and answer as though
the witness were then present and testifving.

Unavailability of deponent is not a requirement for
admissibility.

b. Included Within Meaning of "Same Proceeding.”
Substitution of parties pursuant to these rules does
not affect the right to wuse depositions previously
taken, and, when a suit has been brought in a court of
the United States or of this or any other state [hes
beon--dismissed] and another suit involving the same
subject matter is brought between the same parties or
their representatives or successors in interest, all
depositions lawfully taken [end--duiy--fided] in e=20chn
[the.-—formesr] suit may be wused in the other suit(s)
[latter] as if originally taken therefor.

Cc. If one becomes a party after the deposition is taken
and has an interest similar to that of any partv
described in (a) or (b) above, the deposition is
admissible against him only if he has had a reasonable
opportunity, after becoming a party, to redenose
deponent, and has failed to exercise that opportunity,

2. Use of Depositions Taken in Different Proceeding. At the
trial or upon the hearing of a motion or an interlocutory
proceeding, any part or all of a deposition taken in a
different proceeding may be used subject to the provisions
and requirements of the Texas Rules of Evidence. Further,
the evidence rules shall be applied to each question and

answer as though the witness were then present and
testifying.

3. Motion to Suppress. When a deposition shall have been filed
in the court and notice given at least one entire day before

the day on which the case 1is called for trial, errors and

% 00900167




irregularities in the notice, and errors {n the manner in
which the testimony is transcribed or the deposition is
prepared, signed, certified, sealed, endorsed, transmitted,
filed or otherwise dealt with by the deposition officer
under Rules 205 and 206 are waived, unless a motion to
suppress the deposition or some part thereof {s made and
notice of the written objections made in the motion is given
to every other party before the trial conmences.

TEXAS RULES OF EVIDENCE
Rule 801. Definitions.,

The following definitions apply under this article:

(a). . .

(e) Statements which are not hearsay. A statement 1is not
hearsay if =-- '
(). . .
(2). . .
(3) Depositions. It is a deposition [taken-and-offered-—ix

accordance-with-the-Feres-Raurltes-of-Civtt-Proeedure] taken in the
same proceeding, as same proceeding is defined in Rule 207, Texas

Rules of Civil Procedure. Unavailability of deponent is not a
requirement for admissibility.

Rule 804. HEARSAY EXCEPTIONS. DECLARANT UNAVAILABLE.
(a). . .

(b) Hearsay exceptions. The following are not excluded if the
declarant is unavailable as a witness --

(1) Former testimony. Testimony given as a witness at
another hearing of the same or a different proceeding, or in a
deposition taken in the course of [the--sTme---vT] another
proceeding, if the party against whom the testimony is now
offered, or a person with a similar interest, had an opportunity

and similar motive to develop the testimony by direct, cross, or
redirect examination. -

Comment. A deposition in some circumstances mav be
admissible without regard to unavailability of the
deponent. See rule 801(e)(3), Texas Rules of Evidence,
and Rule 207, Texas Rules of Civil Procedure,

Discussion of Package B

Package B is based on "Alternative #1" presented and
discussed at the November 1-2, 1985 meeting. It melds in the
wording suggested at that meet ng and seeks to solve the late-on-
the-scene party. It maintains the former distinction between
depositions offered in the same proceeding and offered
different proceeding. It makes c¢lear the
proceeding.

in a
meaning of same
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Supreme Court Advisory Committee
Rule 15--216 Subcommittee
Proposed Amendment
11-01-85

Rule 209--Disposal of Depositions (New Rule)

1. Depositions filed with the clerk of the court may be disposad

of one hundred eighty days after a judgment final as to

v

parties has been entered in the case.

2. The Court shall, by order entered upon the minutes of the

11

Court, specify the method of disposal of such devositions and the

proceeds therefrom, if any, shall be accounted for according %o

law.

3. The Court may require such advance notice of the disvosal of

depositions under this rule as it deems appropriate under the

circumstances . and, for good <cause shown, may order certain

depositions retained by the clerk or returned to the parties,

their attorney, or the witness,

COMMENT: The Rules have required that depositions be filed with
the clerk for many years, but there has bee® no
authority for disposal of depositions by the clerk.

This has created a storage problem, especially in the

larger cities,

Scrap paper is a marketable commodity.

00000169
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i Paragraph 2 will discourage a clerk, or deputy, frem

( ‘ going into the scrap paper business.

Pararaph 3 will allow the trail judge to order special E

nature, such as divorce cases, depositions dealing with

trade secrets, or any deposition subject to a : g

protective order under Rule 166b.4.

I handling of depositions which may be of a sensitive g

Approved : Approved with Modifications

ig
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i

i

i

i

Disapproved Deferred E

00900170
Z;/h 4&A7A¢A°A<£L&:‘ép



4

lJ

-

t(

RULE 215

5. Failure to Make Supplementation of Discovery Responss

in Compliance with Rule 166b. A party vho fails to supplenmen:

seasonably his response to a request for discovery in

accordance with paragraph'S of Rule 1660 shall not be entitles
to present evidence which the party was under a duty to provid
in a supplemental response to offer the testimony of an exper:
witness or of any other person having knowledge of discoverabd
matter when the information required for Rule 166b concerninc
the witness has not been disclosed, unless the trial cour:
finds that good cause sufficient to require adnission exiscts.

The burden of establishinag good cause 1is uvon the offeror

rt

o)

the evidence and good cause must be shown in the record.

gt T
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Rule 215 ‘ ] T

2. Failure to Comply with Order or with Discovery
Request.

b. Sancticns bv Court in Which Action is Pencinag.
If a party or an officer, director, or managing agent ol a
party or a rerson desicnated under Rules 200-2:, 201-4 or
208 to testify on behalf of a party fails to comply with
proper discovery regquests, or to obey an order to provide
or permit discovery, including an orcer made under para-
greph 1 of this rule or Rule 167a, the court in which the
action is pending may, after notice and hearing, make such
orders in regard to the failure as are just, and among
others the following:

(1) An order dlcallow1no any further discovery

of any kind or of a particular kind by the disobedient
rarcy;

(2)  &n order charging all or any portion of the
expenses of cdiscovery or taxable court costs or both against
the discbedient party or the attorney aov1=1ng him;

(3) An order that the matters regarding which the
order was made or any cther designated facts shall be taken
to be established for the purposes of the action in
accordance with the claim of the party obtaining the order;

(¢) An order refusinc to allow the disobecient
party to support or oppose designated claims or defenses, or
prohibiting him from introducing designated matters in
evidence;

(5) An order striking out pleadings or parts
thereof, or staving further proceedings until the order is
obeyed, or dismissing with or without prejudice the action
or proceecings or any part thereof, or rendering a judcment
by default against the dicsobedient party;

{€) An order compelling a desigration, an appearnace,
an_answer Or answers, Or iNSPection or 5536uction in

accorcance with the recuest: 1

{&r (7) 1In lieu of the foregoing orders cr in
adcition thereto, an crcéer treating as a contempt of court
the failure to obey any orders except an orcer to submit to
@ physical or mental examination;

<7+ (8) When a party has failed to comply with an
order uncer Rule l67a(a) requiring him tc appear or produce
another for examination, such orders as are listed in
raracraphs (1), (2), (3), (4), (5), or (6) of this

~

At

. 00200172




subdivision, unless the perscn failing to comply shows
that he is urable to appear or to produce such person for
examinaticn. :

{€> (9) In lieu of any of the foregoing orders or in
addition thereto, the court shall require the party failing
to obey the orcder or the attorney advising him, or both, to
pay, at such time as orcered by the court, the reasonable
expenses, includirg attorney fees, caused by the failure,
unless the court finds that the failure was substantially
justified or that other circumstances make an award of
expenses unjust. Such an order shall be subject to review
on acpeal from the final judcment.

00900173
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Rule 23%a. Notice .of Default Judgment

¢

e

or irmeciately pricr to the time an interlocutory or final

cdefzult judczent is rendered, the party takinc the szre or his

atterney shzll certify to the clerxk in writinc the last known nailing

accress o zhe party

é¢cainst whom the judgment is taken, which

cerzificace shall be filed among the parers in the cause. Irmediatalv

tocr the sicning of the juécment, the clerk shall mail bv first-class

g
b
£

Ball {a-sese-ears

] notice thereof to the party acainsz whesm the

v2S rerczred a2t the address shown in the cerzificate, and

n pailinc on the docket. The notice srhzll state

auzzer &né stvle ¢f the case, the court in which the case is

gcainst wheo tha E

-
-

ocosed amendment conforms the rule to the 12€4 amendment te

rule 3C€e, which recuires notice by first-cless mail. The last sentence of the E
rule is deleted te cont

xS

orm to the 1984 amencment to Fule 306a, which provices

irezy-cday extension of the date on which the <ime pericd for

verfecting &n ecrezl Zecins to run, if the aprellant proves he has failed to

T,

receive notice o the judcment.

Jc/f.my ¢ Wicker
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'NOTICE OF JUDGHMENT.

When the (final judgment or other appealable order |is

signed, the clerk of the court shall immediately give notice to

the parties or their attorneys of record by [first class mail]

recistered or certified mail, return receipt requested,

advising
that the judgment or order was signed. Failure to ccmply with

the provisions of this rule shall not affect tne ©pericds

mentioned in paragraph (1) of this rule, except as provideZ in

paragrach (4) of this rule 3and Rule 21 (c).

COMMEZNT: This prorosal 1s submitted by Charles M. JorZazn

[{l]

and I. Nelson Heggen to help alleviate the possibility or

counsel not obtaining aprropriate notice of an appealable order’

or a jucgment within the time frame allowed and to expressly

state that the "forgiveness" of time as set out in Rule 21 (c)

arplies <o Rules 306 a (3) and 458.

=
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Supreme Court Advisory Committee
Rule 15--216 Subcommittee
Proposed Amendment
11-01-85
Rule 167~ Discovery and Production of Documents and Things for

Inspection, Copying or Photographing

1. Procedure. (No change)

2, Time. No REQUEST may be served on a party until that party

-has filed a pleading or time therefor has elapsed. Thereafter,

the REQUEST shall be -filted-withr—the-Crerk—-and served upon every
party to the action. The RESPONSE to any REQUEST made under this
rule and objections, if any, shall be served within thirty days
after service of the REQUEST. The time for making a RESPONSE may

be shortened or lengthened by the court upon a showing of good

cause.

3. oOrder. If objection is made to a REQUEST or to a RESPONSE,

either party may request a hearing by filing a motion setting

forth segarételv each REQUEST and RESPONSE in controversv. The

court may order or deny production within the scope of discovery
as provided in Rule 166b in accordance with paragraph 1 of Rule
215. If production is ordered, the order shall specify the time,
place, manner and other conditions for making the V
measurement or survey, and taking copies and photographs and may
prescribe such terms and conditions as are just.

4, Nonparties. (No change)

00900176

inspection, .

-
=
3

~



5. Certificate Filed In Lieu of Documents. _Aipartxrserving a

REQUEST or RESPONSE under this rule shall not file such REQUEST

or RESPONSE with the clerk of the court. A partv mav, however,

file with the clerk a certificate, not to exceed one (1)

tvpewritten page, describing such REQUEST or RESPONSE, and

showing the date, manner and upon whom service was made and such

other facts deemed necessary to make proof of service.

The court mav, upon motion and for good cause, permit the

filing of such REQUEST or RESPONSE.

- — ———— — —— — D B T S D D e T . G M M n A - e G S b G S G S G T S S GER e kS - - W TE A T S M -

COMMENT: The phrase "filed with the Clerk and" has been deleted

from paragraph 2.
Paragraph 5 has been added.

The purpose of this proposed amendment is to eliminate
the requirement that discovery matters must be filed
with the clerk. The present filing requirement i§ a
waste of time and effort and takes up valuable file

space in the clerk's office and otherwise cluttérs up

the file,

Paragraph 5 allows, but does not require, a certificate’

to be filed if the attorney feels a need to establish a

record of the action taken.

00300177



I
|
-
|
|
'

s
o
£

- ; ces . - - e e

Paragraph 5 also allows the court to exerc1se its

diseretion, in exceptlonal cases, and permlt the flllng

[
~

of dlscovery instruments prepared under this rule. ) %

‘I:I - N =N B
R ER

s
i

Approved Approved with Modifications

o

Disapproved ' Deferred

et
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Supreme Court Advisory Committee
Rule 15--216 Subcommittee
Proposed Amendment
11-01-85
Rule 168- Interrogatories to Parties
1. (No change)
2. (No change)
3. (No change)

4. (No change)

5. Number of Interrogatories. The number of questions including

subsections in a set of interrogatories shall be limited so as
not to require more than thirty (30) answers. No more than two
sets of 1interrogatories may be served by a party to any other
party, except by agreement or as may be permitted by the court
after hearing upon the showing of good cause. The court may,

after hearing, reduce or enlarge the number of interrogatories or

sets of interrogatories 1if justice so requires. The provisions

of Rule 166b are applicable for the protection of the parties

from whom answers to interrogatories are sought under this rule.

The interrogatory shall be answered separately and: fully in _

writing under oath. Answers to interrogatories shall be
preceeded by the question or interrogatory to which the answer
pertains. The answers shall be signed and verified by personé
making them and the provisions of Rule 14 shall not apply. True

copies of the interrogatories, and objections thereto, and

00300179

»ra



i
'
/

answers shall be served on all parties or their attorneys at the

s
r‘\

time that any interrogatories, objections, or answers are served.
ang-—a-tree -eopy-of-each-ahall-be-premptiyp-£fited-s-ith--the lorks
office-together- with proof--of serice-~

6. Objections (No change)

7. Certificate filed in lieu of documents. A partv serving

interrogatories, answers or objections under this rule shall not

file such interrogatories, answers or objections with the clerk

of the court. A party mav, however, file with the clerk a

certificate, not to exceed one (1) tvpewritten page, describing

such interrogatories, answers or objections and showing the date,

manner and uvon whom service was made and such other facts deemed

necessary to make proof of service.

‘I:r - G - =R - e

The court mav, upon motion and for good cause, permit the

e

filing of such interrogatories, answers or objections.

Either party may present to the court any objections to

interrogatories by filing a written motion distinctly setting

forth the interrogatory in question followed by the objection

thereto and request a hearing as to such objection at the

earliest possible time.

SR

COMMENT: The purpose of this proposed amendment is to eliminate

B

the requirement that discovery matters must be filed

with the clerk. Paragraph 7 allows, but does not

~
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require, a certificate to be filed if the attorney
( - feels a need to es-tablish a record of the action

h taken.,

Paragraph 7 also allows the court to exercise its
h discretion, in exceptional cases, and permit the filing
h of discovery instruments prepared under this rule.
h Approved Approved with Modifications
h Disapproved Deferred
i& 00200181



Supréme Court Advisory Committee
Rule 15--216 Subcommittee
Proposed Amendment
11-01-85
Rule 169- Admission of Facts and of Genuinenesé_of Documents
1. Request for Admission. At any time after the defendant has
made appearance in the cause, or time therefor has elapsed, a
party may serve upon any other party a written request for the
admission, for purposes of the pending action only, of the truth
of any matters within the scope of Rule 166b set forth in the
request that relate to statements or opinions of fact or of the
application of law to fact, including the genuineness of any
documents described in the request. Copies of the décuments
shall be served with the request unless they have been or are
otherwise furnished or made available for inspection and copying.
Whenever a party is represented by an attorney of record, service
of a request for admissions shall be made on his attorney unless

service on the party himself is ordered by the court. =-trus

SopY—m-G b —a——Toguesti -foradmissioner-of-—a-writtenanscwer—or

obieetion—tegether—withpreef—of-the—serviee-thereof-—as-provided

Trr-Reie-2ie—sheli-—be-filed-premptiy—in—the-clerklo-effice-by-—she
TErtymaking—it-
2. Effect of Admission. (No change)

3. Certificate Filed In Lieu of Documents. A party serving a

REQUEST or RESPONSE under this rule shall not file such REQUEST

or RESPONSE with the clerk of the court. A party mav, however,

0000182
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file with the clerk a certificate, not to exceed one (1)

typewritten page, describing such REQUEST or RESPONSE, and

showing the date, manner and upon whom service was made and such

other facts deemed necessary to make proof of service,.

The court mav, upon motion and for good cause, permit the

filing of such REQUEST or RESPONSE.

Anv motion for relief under these rules dealing with the form

or substance of anv REQUEST or RESPONSE made under this -rule

shall separately set forth each such REQUEST followed by the

RESPONSE thereto and state the nature of the complaint, obiection

or matter in controversv,

COMMENT: Paragraph 1 is unchanged except for the deletion of the

last sentence referring to Rule 2la.
Paragraph 3 has been added.

The purpose of this proposed amendment is to eliminate
the requirement that discovery matters must bé filed
with the clerk. The present filing requirement is a
waste of time and effort and takes up valuable file
space in the clerk's office and otherwise clutters up

the file.

Paragraph 3 allows, but does not require;, a certificate

to be filed if the attorney feels a need to establish a

record of the action taken.
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- Paragraph 3 also allows the court to exercise its

discretion, in exceptional cases, and permit the filing
_of qiggqygyxuéﬁ§§rp§epts prepared under this rule. .
Approved Approved with Modifications
Disapproved - Deferred
009000184




Supreme Court Advisory Committee
Rule 15--216 Subcommittee
Proposed Amendment
11-01-85

Rule 206- Ceptification and Filing by Officer; Exhibits; Copies;
Notice of Filing
l. Certification and Filing by Officer.

a. The officer shall ceriify on the deposition that the wit-
ness was duly sworn by him and that the deposition is a true
record of the testimony given'by the witness., #SFhe-officer-shazz
tncinde-the-amount-of-his-charges-for-the-preparation-—of-+he
compieted-deposition-in-the-certifications--Hniess~ectherwise-
in-an-enveiope-endorsed-with-the-titie-cf-the-action-and-marked

“deposition-of-there-inseri-npame-of-witnessl?-and-shall-prorpiiy-

/!
i
i
k
»

£ilo-is5-wikth-the-couri-ina-which-the-action-is-peading-or-sand-is

7

by-registered-or-cortified-mail-to-the-clerk-thereof-for-£ilinga

b. The officer shall deliver the deposition to the attorney

reguesting it and shall file with the clerk a certificate bearing

the cause number, style of the case and captioned with the name

'of the witness and certifying the date and to whom such deposi-

tion was delivered. Such certificate shall include the manner of

delivery of the deposition and the officer's charges for the

preparation of the completed deposition. A copy of such cer-

tificate shall be attached to each copy of such deposition.

K
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If delivery of the deposition be by Certified Mail or

- -

common carrier, the official's certificate shall include thereon

N

the certified mail receipt number or the waybill number of the

common carrier which made the delivery.

c. The deposition shall be retained by the attornev taking a

deliverv thereof, subject to being examined by the witness or any

party to the suit, wuntil one hundred eighty davs after a

judgment final as to all parties has been entered in said cause,

after which time the attornev in possession of such depcsition

mav either return it to the witness or destroy such deposition,

subject to anv protective order which mav have been entered in

the case.

d. The court mav, upon motion and for good cause shown, per-

'---

mit the filing of the original or a true copy of any such deposi-

o
rﬁ\

tion with the clerk of the court,

2. Exhibits. (No change.)

3. Copies. (No change) %

A

Mot ice o f—FtliAgr——Tho—poreor—iiling—the-—lopesiticn-shali

ST NEpect-ioR—Ef—F-iled-DopositioAr—rAftor—ibt—it—-filod-Ltha
d-e-pes—l—ta-i-e-n—sh FHlA—EeRa-i-A—On—ii1o—aRd-—58—auailadle-for—the-purnase -
OE——bo-ing—inEspoctod—br—tho——dopoRont—or-aRY—pa LY -and--the--3ovo- §
it ion-Ray—58—opeRed—br—the—clorckh—or—3ustice-ab—tho—roquest--G£
4L ho-AopoREN L — O3 RY—DI EL YU A+EE 5= OE BT W88 - OLd T a4—by--Lhe

7\—-—--

(\
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COMMENT: The requirement that depositions be "filed" with the

clerk appears to be a holdover from the days when it was

necessary to have the clerk issue a commission to takzs a

deposition. Present day practice makes the filing of

depositions, for the most part, a useless requirement.

" Discovery materials are not filed with the clerk in the-

federal courts except as specifically provided by locail

“"rules. " See Rule 5.2, United States District Court,

- Northern District; Rule 10F, United States District =

~'Court, Southern District; Rule 300-1, United States

- District Court, Western District.

Approved Approved with Modifications

Disapproved Deferred
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address on (date)

NO.

Paul Plaintiff the Distr-ict

V. Court of

David Defendant

(7, W WV W W )

County, Texas

CERTIFICATE OF DELIVERY OF DEPOSITION
OF :
(Name of Witness)

To The Clerk of the Court:

Pursuant to Rule 206, Texas Rules of Civil Procedure, I

certify as follows:

(1) The (oral deposition) (deposition on written questicons)

of the above witness was delivered to (attornev's name and

(2) Method of delivery (1) Personal delivery

(2) Certified Mail No.

(3) Other (Federal Expbress, United

Parcel Service, etc) way

bill No.

(3) The <charges for preparation of this deposition axe

SIGNED this day of 19 .

Signature
(Typed Name) CSR No.
Expiration Date:
Address
Phone No.

06300188
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Supreme Court Advisory Committee
Rule 15--216 Subcommittee
Proposed Amendment
11-01-85

Rule 207~ Use of Depositibns in Court Proceedings

1. Use of Depositions. (No change) -

2. Substitution of parties pursuant to these rules does not

affect the right to use depositions previously taken; and, when a

suit in a court of the United States or of this or any other
state has been dismissed 'and another suit involving the sane
subject matter 1is brought between the same parties or their
representatives or successors in interest, all depositions
lawfully taken ard-duly--fided- in the former suit may be used in
the latter as if originally taken therefor.

3. Motion to Suppress. When a deposition shall have been £iled

-ip-theo--court delivered in accordance with Rule 206 and notice

given at least one entire day before the day on which the case is

called for trial, errors and irregularities in the notice, and
errors in the manner in which the testimony is transcribed or the
deposition 1is prepared, signed, certified, sealed, endorsed,

transmitted, -£filed, delivered, or otherwise dealt with by the

00J001893
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deposition officer under Rules 205 and 206 are waived, unless a %

" ( motion to suppress the deposition or some part thereof is made

l and notice of the written objections made in the motion is given
to every other party before the trial commences. %
COMMENT: Changes made to conform with proposed changes in Rules

' 167, 168, 169, 204 and 206.
Approved Approved with Modifications

l Disapproved Deferred




Supreme Court Advisory Committee
Rule 15--216 Subcommittee
Proposed Amendment
11-01-85

Rule 208--Depositions Upon Written Questions

1. Serving Questions; Notice. (No change)

2. Notice by Publication. (No change)

3. Cross-Questions, Redirect Questions, Recross Questions ana

: Formal Qbjections. (No change)

I 4. Deposition Officer; Interpreter. (No change)

5. Officer to take Responses and Prepare Record. A copy of the
notice and copies of all questions served shall be delivered by

Il the party taking the deposition to the officer designated in the
notice, who shall proceed promptly to administer an oath to the

“ witness in the manner provided in paragraph 2 cf Rule 204, to

l!(; take the testimony of the witness in response to the questions in-
the manner provided in paragraph 3 of Rule 204 and to prepare,

lg certify, and -file--er~-maid-deliver the deposition, in the manner

provided by Rules 205 and 206, attaching thereto the copy of the

notice and questions received by him.

3 : The-person-filing -the -depositireonr-shaltl-give-pronpt-notica-of

tes-filing-to-all-parties~

‘ After-it-is-{filedq-the-depositicon-shall-remain-on-Sfile-and-be

availtebie--for--the-purpese--of--beitng-inspected-hHy--the -wiktress-or

depenent--or-—ary -—party— and - the--depesitien--may - be —-openod- - by

the-clerk-er-justice-at-the-request-of-+the-witness-or-desencnst-or

~any-partys-uniess-etherwise-ordered-by-the-court=

00900191
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I ( COMMENTS:

B

&=

Approved Approved with Modifications

Disapproved ~ Deferred
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" Supreme Court Advisory Committee
Rule 15--216 Subcommittee
Proposed Amendment
11-01-85

Rule 209--Disoosal cof Depositions (New D2ule)

1. Depositions filed with the clerk of the court may be disposed

of one hundred eightv dayvs after a judgment final as tc 211

parties has been entsred in the case.

2, The Court shall, by order entered upon the minutes of =the

Court, speciiy the method of disposal of such depositions and :the

proceeds ther=2from, if 2ny, shall b%e accounta2d for accordinz =

law.

3. The Court mav resquirs such advance notice of the disvosal of

devositions uncder this rule as it deems appropriate under the

circumstances and, fcr good <cause shown, may orcer certain

depcsitions ratained by the clerk or returned to the oarties,

their attornev, or the witness.

- — — - — A — - T — - ——— —— —————— - —— - — T ——— - ———— ——— - —————

COMMENT: The Rules have required that depositions be filed wizh
the clerk for many years, but there has been no
authority for disposal of depositions by the clerk.
This has created a storage problem, especially in the -

larger cities.

Scrap paper 1s a marketable commodity.

0Cv00133



Paragraph 2 will discourage a clerk,

- i

ocr deputy, Srcm -

coing into the scrap paper business.

Pararaph 3 will allow the trail judge to orcder 'sgecia

handling of depositions which mavy be of a sensitive

nature, such as divorce cases, depositions dealing with

trade secrets, or any degcsition

cositi sudiect to a
protective order under Rule 166b.4.
>lved Approved with Modifications
iapproved Deferred
‘
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RULE 18a. Recusal or Disqualification of Judges

(h) Each party is limited to one motion for recusal for
each judge.
or
(h) In the event a party files more than one notion %o
recuse under this rule and it is determined by the presiding
judge that the motion to recuse is frivolous, brought 1in bagd
faith or for the purpose of delay, the presiding Jjudge mav

impose any sanction as authorized by Rule 215 (2)(b).

COMMENT. Attorney Bruce Pauley of Mesqguite, Texas, recomnends
this change to limit the possibility of delay and abuse uncer

the current rule.

00300135



LAW OFFICES

1< -
/ O “r——
SOULES & REED
800 MILAM BUILDINC * EAST TRAVIS AT SOLEDAD .
SAN ANTONIO, TEXAS 78205 ‘
STEPHANIE A BELBER TELEPHOMNE Do
ROBERT E. ETLINCER - (512) 224-9144
PETER F CAZDA

ROBERT D. REED

\ i
. SUSAN D REED e

RAND | RIKUN

JEB C. SANFORD .
SUZANNE LANCFORE SANFCORD
HUCH L. SCOTT. IR.

SUSAN C. SHANK

LUTHER M. SOULES 11}

w. W, TORREY

Mr. Sam Sparks
Grambling, Mounce, Sims,

Galatzan & Harris
P. O. Drawer 1977 i
El Paso, Texas 79950

February 18, 1986

Dear Sam:

Enclosed are proposed changes to Rule 18a submitted by Bruce
A. Pauley and Rules 103 and 106 submitted by Judge Herb Marsh, a5
Jr. Please draft, in proper form for Committee consideration i
appropriate Rules changes for submission to the Committee and

circulate them among your Standing Subcommittee members to secure
their comments.

e
I need your proposed Rules changes for the March 7 and 8
meeting.

As always, thank you for your Kkeen attention to the business
of the Advisory Committee.

Very truly yours,

Luther H. Soules III .

LHSIII:tk o
Enclosures -
cc: Honorable James P. Wallace, o
Justice, Supreme Court of Texas i

r

e
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THE SUPREME COURT OF TEXAS CLERK

i
'
THr

—~

AUSTIN. TEXAS 78711 EXECUTIVE ASST
G WILLIAM L. WILLIS
1. MPRELL
NN SPEARN

PO. BOX 12248 CAPITOL STATION MARY M. WAKEFIELD

ADMINISTRATIVE ASST.

XJRLACE
IR TSON
WK LGARLIN

FONZALEZL

' . February 12, 1986

.l,uther H. Soules, III, Chairman
>reme Court Advisory Committee
ljges, Cliffe & Reed

J@Milam Building

1 Antonio, TX 78205

.liichael T. Gallagher, Chairman
ninistration of Justice Committee
sikr, Gallagher, Perrin & Lewis

J Houston Center

iste, TX 77010

I Re

: Rule 13 and Rule 18a
Texas Rules of Civil Procedure

ar Luke and Mike:

I am enclosing a letter from Bruce A. Pauley of Mesquite,
jarding the above rules.

May I suggest that these matters be placed on our next

2

l Sincerely,

'es P. Wallace
stice

! . Bruce A. Pauley
n & Lyon

Town East Tower : 00900197
18601 LBJ Fwy. - Suite 525

lMesquite, Texas 75150

MARY ANN DEFIBAUGH
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LYON & LYON
ATTORNEYS AND COUNSELORS AT LAW
TOWN EAST TOWER

~
18601 LBJ FWY. - SUITE 525 :
MESQUITE. TEXAS 75150 L
TED B. LYON. JR. _
ROBERT CHARLES LYON ' 214-279-6571 o
BRUCE A. PAULEY _ February 10, 1986
MICHAEL A. YONKS
Honorable James P. Wallace
I Justice
Texas Supreme Court .
P. O. Box 12248 o
l Austin, Texas 78711 :
RE: Amendments to the Rules of Civil Proc¢edure -
' Dear Justice Wallace:
It was a pleasure to see you and to have the opportunity to briefly speak Ef"
l with you at the Texas Law Center last Saturday. | appreciate your willingness o
to pass along to the proper individuals the suggestions which I have for changes
in the Rules of Civil Procedure.
The changes 1 propose result from a case in which the plaintiff filed two =

Motions to Recuse the trial judge prior to trial and one Motion to Recuse the
trial judge after trial but before the Motion for New Trial was heard.
Subsequently, the plaintiff {iled a fourth Motion to Recuse a judge who was
designated to hear the third recusal motion. Although this is a rare «cir-
cumstance, 1 believe that certain changes in the rules are in order in order to
see that it does not or cannot happen again.

I propose the following changes in Texas Rule of Civil Procudure 18a:

1. Amend Rule 18a to allow for only one recusal motion per =
litigant per judge. :

2, Alternatively, to provide for sanctions for the second
and any subsequent recusal motions if they are found by the
judge designated to hear the motion to be frivolous, brought o
in bad faith or for the purpose of delay.

In addition I would prop{)se that Rule 13 be amended to provide for contempt
in cases where pleadings are filed for the purposes of securing a delay of the
trial or of any hearing of the cause, instead of just the trial of the cause. 1 &

would also propose that the Court strongly consider adopting Federal Rule 1l
verbatim.

Lo

. wums

009300188







" 'Honorable James P. Wallace
February 10, 1986
Page 2

Thank you again for your help with this matter. |1 hdpe to see you again in
the near future, ‘

With warmest personal regards, I remain
Sincerely,

LYON & LYON

Lrecr 44

BRUCE A. PAULEY
Attorney at Law

i (143 .)' - »..J IR AR v |
S e e ) .

BAP/m{
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| JPREM OURT OF TEXA '
N THE SUPREME C s |
JACK POPE ) . PO. BOX 12248 CAFITOL STATION . CER)\%OV R IACKSON -
' ' ' AUSTIN. TEXAS 8711 ' GARSON R JACKSON
JUSTICES
SEARS McGEE EXECUTIVE ASST.
ROBERT M. CAMPBELL WILLIAM L WILLS
FRANKLIN §. SPEARS ;o
' CL RAY ‘ ADMINISTRATIVE ASST. -
JAMES P. WAULACE MARY ANN DEFIBALGH -
TED Z ROBERTSON

WILLIAM W. KILGARLIN
RAUL A GONZALEZ

l : January 11, 1985

Mr. Luther H. Soules, III, Chairman
Supreme Court Advisory Comnittee
) Soules & Cliffe
e 1235 Milam Building
l £an Antcnio, TX 78205

Re: Rules 3a, 8, 10, 10a, 10b, 27a, 27b, 27c,
l65a, leef, 247, 247a, 250, 305a.

Dear Luke:

I am enclosing herewith copies of amendments to the Rules of
Civil Procedure as recommended by the Committee on Local Rules of

the Council of Administrative Judges. I am also enclosing a copy
of that Committee's report to Judge Pope which sets out the

reasons for the proposed changes.

.

If you would like a copy to go to each member of the Advisory
Committee at this time, please call Flo in my office (512/475-4615)
and we will take care of it. -

. : Sincerely,
/)
' " . Janes F. Wallace
Jéstice -
JPW: fw
% Enclosures
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lo: Jack Pope:, Chief Justice, Supreme Court of

lexas

Re: Report of Committee on Local Rules

Little vacuum exists is czse processing;
the skill of the mactinette will
‘Tules, wherever acopted.

necessity, inventiveness gng
rush in to plug gaps in any system of

v
«OuUl

lﬁ
committee was furnished copies of all Local Rules filed by

- District and County Courts with the Supreme court by April 1, 1984. OQur
I woTtk was divided, with Judges Ovard and lThurmond reviewing Crininal case
processing and Judges McKim and Stovall civil case processing.
spproach was to group Local Rules by function,
l for likenesses and differences,
runct'ons~

Qur
so each could be compared
Host Local rules addressed these

Divizian of work load

in overlapping districts.,
Schedules for sitiing

in multi-county distoicts.
Procecdures fpor setiing cases: July, non-july, ancillary and <ilatzry,
preferent:al.

Annguncezments, assignments, pass by agreements, anc cantlinuances.
Pre-tcial methods and procecures.
Dismissal for Want of Prosecution.
Nolices - lead counsel.
Withdrawal/Substitution of Counsel.
Atlcrney vacations,

Engaged counsel conflicts,
Couctroom decorum - housakeepning. :
Exnor ‘

tatcTy suggestions about good-laith settlement effortis. =

lThe Commitltee found Lh ee broad grcups of Local Rules_and of ez t
fallowing comments: _

he

L=~i:n ne-. fonamrsl ddmimiat=antia Fy’ag

Most courts have general acdministrative rules, particularly those who

I serve more than one county, setting out terms of court in each county,

. types of setting calencdars and information about who to call for settings,
X what 4ind of notice is Lo te given othecs in the case and genecal
I housekeeping provisions, subject to cthange, depending on ciftcumstances.

-

Comment: Tne Committee notes that tezms of court azre governed Dy

statute, usually when the court was created or in a3 reconstituting statute,

making most, if not all, continuous term courts.  [his language i3 probadly

fot neeced in a Local Rule. Calendars sett:ng out the "who, when, what and

where™ 3:re useful and must be flexible, to fit csurt needs, such as

illness, vacations and the unexpected long case or docket collapse Cuz

fecammencdation: place this information :n a3 "broadside®, post it in all
l Coucthouses in the Distract ang instruct the cleck to send 3 copy to all
&

Ul-of.distsict attorneys and pro se who file papers,

when the first
Ippearance is maoe,

Ihe local Bar can De copiec when Lhe scnscule

is first
R3de and notified of any changes,

We nole that many aulti-county Juc:izial

- o

' L : 0€200201
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Cilvizion ot worx loag s
gover;eu by statute or agrpemeqt of the affected Judges. All the above
could be covered py g "Court Information Sulletin®, spelling out the

of getiing a setting on motions,-pre-trial and trial matters.

Qanner.

Recommendation: Adopt a8 a statewide Rule the following:

LOCAL RULES: NOTICE 10 COUNSEL AND PUSLIC

Local Schedules and Assignments of Court shall be mailed by each Distziet

or County Clerk upon receipt of the first plescing. or instrument filed by an

attorney or pro se pactly not Tesiding within the county, [he eclerk snall not

be required to provide more than one copy of the rules during a given year tao
each attosrney or liligant who Tesides outside of the county in whigh the case
is filed. It shall be the atlorney and litigant's responsibility to keep

informed of amendments to local rules,

request for out of county residents. Local Rules and Amendments thereto shal)
be printed and available in the clerks office at no cost, and shall be posted
in the Courthouse at all times.

Grous Twe: Stats Rules sf Prasedure

Many of Local Rules address functiosns whizh could best be secved by a

statewide unifora cule, Ihese are suggested, 3s examples,

Jéith, 156th

- s am Em == o Eghm -

. - | 00000202

whizch shall be provideg by the clerk on

PR



_Rule 27a (new). Filing of Cases; Random Assignment ] . -

Except as provided in this rule, all cases filed in counties having two

or more district courts shall be filed in random order, in a manner prescribed

7~ the judges of those courts. E£ach garnishment action shall be assigneg to the

o i

court in which the £rincipal suit s pending, and should transfer occur, both
cases shall be transrer~ed. Every suit in the nature of a bill of review or
other action seeking o attacn, avoid or set aside a Judgment or other court
order shall be assicned to the court wnich rencered such decree., Every motion
for consolidation or joint nearing unger Rule }74(a) shall be heard in the court
in which the first case filed is pending. Upon motion granted, the cases being

consolidated shall be transferred to the granting court.

CA:RULEY(53tn)

0CJ00203
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e pesmice THE SUPREME COURT OF TEXAS
. ] N CLERK
‘ JACK POPE . ) P.O. BOX 12248 - C\.HTOL STATION GARSON R JACKSON ~.
JUSTICES AUSTIN, TEXAS 78711 L
SEARS McGEE

. ROBERT M. CAMPBELL
FRANKLIN S. SPEARS
CL RAY

JAMES P. WALLACE
TED Z. ROBERTSON
WILLIAM W. KILGARLIN

RAUL A. GONZALEZ

" Mr. Luther H. Soules, III, Chairman

Supreme Court Advisory Committee
Soules & Cliffe

1235 Milam Building
€an Antonio, TX 7B205

|
I
|
|
1
i
1

Dear Luke:

the Council of Administrative Judges.

reasons for the proposed changes.

and we will take care of }t.

JPW: fw
Enclosures

a:u
\

Re: Rules 3a, 8, 10, 10a, 10bh, 27a, 27b, 27c,
165a, l66f, 247, 247a, 250, 305a.

I am enclosing herewith copies of amendments to the Rules of
Civil Procedure as recommended by the Committee on Local Rules cof

EXECUTIVE ASSTT.
WILLIAM L WILLLS

ADMINISTRATIVE ASST. -
MARY ANN DEFIBAUGF _:

January 11, 1985

I am also enclosing a copy
of that Committee's report to Judge Pope which sets out the

If you would like a copy to go to each member of the Advisory
Committee at this time, please call Flo in my office (512/475-4615)

Sincerely,
2
’ ”~

Jamégwﬁi Wallace
Jéstice -

00000204

23
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Tlo: Jack Pope, Chief Justice, Supreme Court of lexas

e: Report of Committee on Local Rules : . S ’
) ittle vacuum exists is cgse processing; necessity, inventiveness gng

the sk;ll of the martinette will rush in to plug gaps in any system of
fules, wheresver adopted.

' Your committee was furnished copies of all lLocal Rules filed by

‘C District and County Cousts with the Supreae court by April 1, 1984, Qur

lvo k was divided, with Judges Ovard and lhurmond reviewang Coizinal case
processing and Judges McKim and Stovall ecivil case processing. Our

Inpptaach was to group Local Rules'by function, so each could be compared

for likenesses and differences. Most Local rules addressed these
functzons' )

N I R PR

- . et R AN Tt e ~ L

Division of work lsad in overlapping districts,
Schedules for sitting in multi-county - -districts,
PTocedures for setting cases: Jury, non-jury, ancillary and cilatory,
prefezential.,

Annguncements, assignments, pass by agceements, and continuances,
Pre-tTial methods and procscures.

Oismissal for ¥ant of Prosecution.

Notices - lead counsel,

Withdrawal/Sudstitution of Counsel.

Atlorney vacations, -

tngaged counsel conflicts. .

Coustzoom decsrum - housekeeping. :
Exhortatesry suggestions about good-falith setllement efVortls,

lhe Committee found three broad groups_of Local Rulss _3snd of "er the
2llowing commenls:

b '

“'
I l

Gravun dne: Goeneral idmimizt=stive Rylas

Most courts have general administrative ruless, particularly those who
serve more than one county, setting out terms of court in each csunty,
_types of setting calendars and information about who to call for settings,
what ing of notice is to e given others in the case and genecal
housekeeping provisions, subject to change, cepending on circumstances,

Comment: Tne Committee notes that terms of court are governed by
statute, usually when the court was cfeated or in a reconstituting stalute,
naking most, if not all, continuous term courts. [This language is probdadly
not neeced in a lLocal Rule. Calendars setting ocut the "who, when, what andg
where™ arze useful and must be flexible, to fit court needs, such as
illness, vacations and the unexpected long case or docket collapse. OCOurl
“fecommendation: place this infgrmation In a3 "broadside®, post it in all
Courthouses in the District ang instruct the cleck to send a2 copy to all
axhut-of-dxstzic: attorneys and pro se who file paperfs, when the first
B rerance is maoe. Ihe local Bar can de copiec¢ when the scnecdule is fzr
®de and nntified ol any changes. We noie that many mullliecounty Juc:z l

" ' 00000205




! " Recommendstion: Adopt as a statewide ARule the fo‘llc'inq;.
4 ' '
C}

.is filed. It shall be

CiSeiades o2sY® QVCi.&sT235 COuUNlias 3NnC the Civlsicn 3! «0fk 108C 13
goverﬁed by statute or agreement of the affescted Judges. All the above
eould be covered by a "Court Information Sulletin®, spelling out the

Banner
of getting a setting Oﬂ_ﬂOlionS,-pre-t:ial and trial oatters. :

OCAL RULES: NOTICE 10 COUNSEL AND PUBLIC
Local Schedules and Assignments of Coutt shall be mailed by each District
or County Clerk upon Teceipt of the fizst pleading. or instrument filed by an

attorney orf pro se pariy not Tesiding within the county. {he clerk shall not

be required to provigde more than one copy of the rules during a given year to
each attorney or litigant who resides outside of the county in which the case
the atlaorney and litigant's responsibility to keep
inforned of amenoments to local rules, which shall be provided by the clerk on
tequest for out of county residents. Local Rules and Amendments theresto shall

be printed anc available in the clerks office at no cost, and shall be posted
in the Courthouse at all times,

Croun Two: State Ryules of Procedyre

RN

Many of Local Rules address functisns whiczsh could best be selved Dy a
statewrde unifaore rule., Ihese are suggested, as examples.

3éth,-156¢thn

]!? | 0C900206
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'Rule 27b. (new) . Transfer of Cases

Whenever any pending case is so related to another case pending in or
dws-xssed by another. court that a transfer of the case to such other court would
‘acilitate orcerly anz efhment disposition of the litigation, the juage of the
fn which eitner case 1s or was pending may, upon motion and notice
(incluging his own motion) transfer the case to the court in which the eariier

case was filed, Such cases may include but are not limited to:
l l. Any case arising cut of the same transaction or occurrence as did
an earlier case, particularly if the earlier éase was disnissed for want of pro-

lsecution or voluntarily dismissed by plaintiff at any time before final

Jjudgment;

2. Any case involving one or more of the same parties in an earlier
lcase and requiring a determination of any of the same auestions of fact or law

as those mvolved in the earlier case; R

. 3. Any case involving a piea that a judament in the earlier case is

-~ cenclusive of any of the issues of the later case by way of res judicata or

les:oauel by Jjuacment, or any Dleading that requires a ccnstruction of the

eartier juagment or a getermination of its effect;

insurer to provice a defense for a par.y to anotner suit; or

5)

y suit for a declaration concerning tne allegeg duty of an

r

. ANy suit concerning wnich the duty of an 1nsurer to aefend was
blved in another suit.

"C :RULEIC{sSth)

.0€00020%7
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- WILLIAM W KILGARLIN
RAUL A. GONZALEZ

January 11, 1985

Mr. Luther H. Soules, III, Chairman
Supreme Court Advisory Committee
Soules & Cliffe

1235 Milam Building
€an Antonio, TX 78205

Re: Rules 3a, 8, 10, 1lCa, 10b, 27a, 27b, 27c,
163a, lé6e6ef, 247, 247a, 250, 2305a.

Dear Luke:

Civil Procedure as recommended by the Committee on Local Rules. of
the Council of Administrative Judges. I am also enclosing a ccpy

of that Committee's report to Judge Pope which sets out the
reasons for the proposed changes.

If you would like a copy to go to each member of the Advisory

Committee at this time, please call Flo in my office (512/475-46153)
and we will take care of }t.

Sincerely,
.

Jamé%wﬁi Wallace
Jastice *
JPW:fw -

Enclosures

jh
l I am enclosing herewith copies of amendments to the Rules of

0C000208

HIEF JUSTICE THE SUPREME COURT OF TEXAS
JACK POPE P.O. BOX 12248 CAPITOL STATION CLERK

: . . : - . * GARSON R JACKSON

AUSTIN. TEXAS 78711

JUSTICES .
SEARS McGEE » EXECUTIVE AsS'r
ROBERT M. CAMPBELL WILLIAM L WILLIS
FRANKLIN 5. SPEARS
CL RAY _ ADMINISTRATIVE ASST, .
JAMES P. WALLACE MARY ANN DEFIBAUGH .-
TED Z. ROBERTSON
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l'

:

".." 8. Withdrawal/Substitution of Counsel.

}‘.
agpggr;nce is mgae. Inhe local Bar can de ccpied when the scnedule is first

lo: Jack Pope, Chief Justice, Supreme Court of lexas =~ -

Re: Report of Commiltee on Local Rules

Little vacuum exists is case processing; necessity, inventiveness gng
the skill of the mgrtinette will rush in to plug gaps in any system of
fules, wherever adopted.

Your committee was furnished copies of all Local Rules filed by
District and County Courts with the Supreme court by April 1, 1984, OQuz
rk was divided, with Judges 0Ovard and lhurmond reviewing CZiminal case

process;ng and Jucdges McKim and Stovall civil case processing. Our
approach was to group Local Rules by function, so each could be compared

for likenesses and differences. Most Local rules addressed these
{qnpgxoqs:_,

B T T ) oL e, T . -
M - B LR S a . L. . PR .

1. Diviaion of work load in overlapping districts.

2. Schedules for sitting in multi-county districts.

3. ~Procedures for setting cases: Jury, non-juzy, ancillary and dilatory,
prefezential., ’

s, Announcements, assignments, pass by agreements, anc continuances.

5. Pre-trial methods and procedures.

. Dismissal for ¥Want of Prosecution.
7. Notices - lead counsel,.

9. Attorney vacations, -
10. Engaged counsel conflicts, )
11. Courtsoom decorfum - housekeeping. -
12. Exhortatory suggestions about good-faith settlement efforts.

L

-
—
i

Ihe Commiltee found three broad groups of Local Rulss_and of e
£allowing comments:

l"

the ..

Groun One- feneral tgmimigteantia Fulas

.....

Most courts have general acdministralive rules, particularly those who
serve more than one county, setting out terms of court in each county,
types of setting calendars and information about who to call for settings,
what %ind of notice is to %e given others in the case and general
housekeeping provisions, subject to change, cepending on circumstances,

Comment: The Committee notes that tecms of court are governed Dy
statule, usually when the court was created or in a reconstituting statute,
naking most, if not all, continuous term courts. [h:i3 language i3 probdbadly
not neeced :n 3 Local Rule. Calendars setting out the "who, when, what and
where” azs» useful and must be flexible, to fit csurt needs, such as
illness, vacations and the unexpectasd long case or docket collapse. Gus
_fecommendation: place this information in a "broadside”, post it in all
Courthouses in the District and instruct the cleck to send a3 copy to all
pul-of.distzict attorneys and pro se who file papers, when the first

23de 3nd not:fied sf any changes. We note that many multi-county Judicial

. : 0€900209
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