RAY HARDY

DISTRICT CLERKX
HOUSTON, TEXAS 77002

Oquﬁco »
September 15, 1983

Supreme Court Justxce James P. Wallace
Supreme Court Building

P. O.

Box 12248

Avuvstin, Texas 78711
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Rules

' (1)

Justice Wallages ™ *7 00 w1 E 0 Thome e ST e T T T
em writing to you again regarding the consideration of adopting several State
to celineate the following areas:

lerificaticn of Lead Counsel and Atternev of Record

Trere appears to be some inconsistancy with respect to which attorney is attorney
of record and lead counsel, and which are recorded only as attorneys of record.
According to State Rules 8 and 10, lead counsel is the first attorney employed
(does this mean just employed, or the attorney whose signature appears on the
first instrument filed by a party to a suit?), and remains such until he designates
ancther attorney in his stead. Does State Rule 65, substitution of amended
instrument for the original, act to substitute the lead counsel automatically? Or
timply to remove the superceded instrument? If lead counsel remains such until a
s:zarate designation is made, of record, by the counsel substituting "out”, then is
it necessary to provide notice under State Rule 165a of dismissal for want of
prosacution to all attorneys of record, or only to lead counsel? If the intent of
tre ruie is to insure notification be made to the gartv then notification to lead

-=sel should suffice; if, however, the notice is intended to protect every
attcrney comnected to the suit (multiple attorneys representing one party,
pstentially), then the Rule would be left as written.

Talow is Rule 1.G. (1) and {4), of the Local Rules Of The United States District
Ccrt for the Southern District of Texas, amended May, 1983, effective July 1,
15&3, which appears to adequately answer these questions:

1.G. Attornev in Ckarce,

esi;‘nation e:)d‘ Fesnonsibilitv. Uznli=ss ctherwise ordered, in all actiors
artv s=all, on the occzsion of

'zr ’.;g:, counsel, des:g:a e torney in charge” for such party arn
:rneY who is &2 member of the Bar of this Cour

-

21 or is appearing uncer the terms
of =ragvzph E of this rule. Thereafter, until such designation is changed by
mti.ce _:';::;ant to Lccal Rule 1.G.{4), said attzroey in charge shall be respensitle
fer the :z¢ 3

lon as to suck party and shall attend or send a fully auth\orized
: 3 N
aiive to all hearings, conlerences and the trial C0060e1



1.G.(4) Withdrawal of Counsel. Withdrawal of counsel in charge may be
effected (a) upon moticn showing good cause and under such conditions imposed
by the presiding judge; or (b) upon presentation by such attorney in charge of a
notice of substitution designating the name, address and telephone number of the
substitute attcrney, the signature of the attorney to be substituted, the approval
of the client, and an averment ‘that such substitution will not delay any setting
currently in effect.

Regarding the problem of appronrlage attorney not:f:cat:on, t‘ze same RLIe, -

.S 111G 8), regarding Notices, specifiasy - " v ' e
All communications from the Court with respect to an action will be sent to the

ttorney in charge who shall be repensitie for notifving his associate or co- -
tters affecting the action.

(2) Attcrnev responsitility for the prevaration and submission of a Bill of Costs

Criginally legislation was proposed to place the responsibility on each party to

mwaintzin a record and cause to have included in the judgment their recoverable

costs. This legislation was not adopted. We recommend consideration of a State
v Rule which would require that each attorney be responsible for the inclusion of
the recoverable cost in the Judgment submitted to the court. This might be

ttached to either State Rule 127 or State Rule 131, or be a separate rule, such

Rule: Parti=s Raspensible for Accounting of Own Costs.
Each party tc a suit shall be responsible for the accurate recordation of ali costs

incurred by him during the course of a law suit, and such shall be presented to
the court at the time the Judgment is submitted.

bt

(3) Removal ¢f the Fillng of All Depositicns and Exhibits: -

It is reccmmendecd that in an effort to save the counties from increasing space
reguirements tc previde lbrary facilities {or case files) that a limit be set on the
depositions, interrogatories, answers to interrogatories, requests for production
or inspection and other discovery material so that only those instruments to be
used in the course of the trial are filed. Agzin, the United States District Ceur

id +

r the Southi:n Tisirict of Tevas has #Cooted ‘.“. s rule

=]
2

F. Documen:ts .Not to be TFiled. Fursuant te Rule 5{d), Fed. R. Civ. F.,
:) czmositiens, in:errcg*to les, answers 1o ir-‘«:—.r:ogatories, regu=sts for procuciion
¥ or imepecticn, re ot iscovery material stzll not

(2)



pretrial procedure, those portions which are relevant shall be submitted to the
Court as an exhibit to a motion or answer thereto. Any of this material needed

at trial or hearing shall be introduced in open court as provided by the Federal
Rules. (Added May, 1983).

and
Rule 12. Disposition of Exhibits.

‘I~.\

A.  Exhibits offered or admitted into evidence which are of unmanage-
: 1

"3

Model exhibits [such as machine parts) will be withdrawn upon com
trizl unless ciherwise ordered by the Judge.

B. Exribits offered or admitted into evidence will be removed by the
offering party within 30 days after final disposition of the cause by the Court
without notice if no appeal is taken. When an appeal is taken, exhibits returned
by the Court of Appeals will be removed by the offering party within 10 davs
after telephonic notice by the Clerk. E=xhkibits nct so removed will be disposed of-
by the Clerk in any convenient manner and any expenses incurred taxed against
the offering party without notice.

C.  Exhibits which are determined by the Judge to be of a s=znsitive
ure so as to make it imprcper for them to be withdrawn shall be retzined in
custody of the Clerk pending disposition on order of the Judge.

002060015
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Craig Lewis and Frank Jones 2/34
(re: proyosals from Dist. Clerk, Ray Hardy)

Proposed Rule: Parties Responsible
for Accounting of Own Costs

. Each party to a suit shall be responsible for )
accu*ately recording all costs and-fees incurred during the o .
course of a lawsuit, and such record shall be presented g »
to the Court at the time the Judgment’is submitted to the i
Court for entry, if the Judgment is to provide for the -
taxing of such costs. If the Judgment provides that costs : '
are to be borne by the party by whom such costs were incurred, }
it shall not be necessary for any of the parties to present . b
a record of court costs to the Court in connection with . - {l
the entry of a Judgment. ' ’

. -+ . A judge of any court. may include in any order or
“judgment all taxable costs 1nclua1ng the follow;ng

(1) Fees of the clerk and service fees
due the county;

original of stenographic transcripts
necessarily obtained for use in the
suit;

(2) Fees of the 'court reporter for the : 5 .

(3) Compensation for experts, masters,
interpreters, and gquardians ad litem 3
appointed pursuant to these rules 5'
and state statutes; F

(4) Such other costs and fees as may be
permitted by these rules and state

statutes. : _l.a

Proposed Rule: Documents Not To Be Filed """';

Depositions, interrogatories, answers to interro- .
gatories, reguests for production or inspection, responses : 1'
to those reguests, and other pre-trial discovery materials
propounded and answered in accordance with these rules shall
not be filed with the Clerk. When any such documents are !
needed in connection with a pre-trial procedure, those por- .
tions which are relevant shall be submitted to the Court as
an exhibit to a motion or answer thereto. Any of such
material needed at a trial or hearing shall be introduced in
Open Court as provided by these rules and the Rules of
Evidence.
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P’ - Proposed Rule 8: Attorney in Charce

ST e

Each party shall, on the occasion of its first

“appearance through counsel, designate in writing the "attorney

in charge" for such party. Thereafter, until such designa-
tion is changed by written notice to the Court anc written
notice to all other parties in accordance with Rules 2la and
21b, said attorney in charge shall be responsible for the suit
as to such party and shall attend or send a fully authorized
representative tc all hearings, conferences, and the trial.

All commﬁhicaﬁioﬁs from the court or other counsel
with respect to a. suit will be sent to the attorney in charge.

':Proﬁoséé:Rule-LG Wlthcrawal of Counsel

Withdrawal of counsel in charce may be EfFected
(2) upcn motion showing good cause and under such conditions

. imposec by the Presiding Judge; or (b) upon presentation by

such attorney in charge of a notice of substitution declgnatlnc
the name, address and telephone number of the substitute
attorney, with the signature of the attorney to be substituted,
the approval of the client, and an averment that such substi-
tution will not delay any setting currently in effect.

Proposed Rule 14 (b): Return .or Other
Disposition of Exhibits

(1) Exhibits offered or admitted into evidence
which are of unmanageable size (such as charts, diagrams
and posters) will be withdrawn immediately upon completion
of the trial and reduced reproductions substituted therefor.
Model exhibits (such as machine parts) will be withdrawn upon
completion of trial, unless otherwise orcdered by the Judge.

(2) Exhibits offered or admitted into evidence
will be removed by the offering party within thirty (3) days
after final disposition of the cause by the court without notice
if no appeal is taken. When an appeal is taken, -exhibits
returned by the Court of Appeals will be removed by the offer-
ing party within ten (10) days after telephonic notice by
the clerk. Exhibits not so removed will be disposed of by
the clerk in any convenient manner and any exXpense incurred
taxecd against the offering party without notice.

(3) Exhibits which are determined by the Judge
to be of a sensitive nature, so as to make it improper for

- them to be withdrawn, shall be retained in the custody of

the clerk pending disposition on order of the Judge.

0CCCo01y
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MONTAGUE COUNTIES

May 21, 1986

Luther H. Soules, III
800 Milam Building, East Travis at Soledad
San Antonio, Texas 78205

Re: Supreme Court Advisory Committee

Dear Luke:

Thanks for your list of the members of the above committee.

I was in the State Bar Center at the same time as your meeting
and ran into Frank Branson. He invited me to come in and

talk to the Committee about my problem, but we were so busy
with Pattern Jury Charges I, I never got in.

From looking at the Committee it's obvious that very few

of the Committee members practice in a multi-county district
court. Because of that, I want to make one more short comment
about the two matters I have brought to the Committee's attention
in the past. One has to do with recusal practice and the

other with time table for filing the record in appellate

courts. Both are problems in rural districts. Apparently,

they are not such a problem in an urban district. I believe
I know why.

RECUSAL PRACTICE

My original proposal was that the lawyer, be required to swear
to a Motion for Recusal setting forth with particularity

the reasons he seeks to recuse a judge. -That the rule be
changed (and probably the statute) to permit the judge that
the recusal is directed against to summarily deny it if it
does not state a proper cause for removal.

00000018



Page 2
May 21, 1986

In an urban area, there are many judges in the courthouse

and a judge can simply get one of them to come hear the

recusal motion. It creates no problem. 1In a rural area,

we have to get a judge from somewhere else assigned. The
recusal has to wait until that judge can be there and until

the judge against whom the recusal is directed can be available
in the county that the recusal is filed in. He may have

to recess a jury trial in another county in order to meet

~the visiting judge's schedule, or make some other kind of

docket change. Usually, the recusals that I see are actually
made for the purposes of delay and that is obvious. If the
lawyers had to swear to these, they wouldn't file them except
when they were true. They would not then be summarily denied
by the judge against whom they are directed.

A couple of years ago when my daughter was showing heifers,
we had a show in Tucumcari, New Mexico followed by one in
Cheyenne, Wyoming. Because a recusal that did not state
proper grounds had been filed in a criminal case, -set for
jury trial the week following the calf shows, I had to make

a trip from Tucumcari back to Henrietta when a visiting judge
could be here so I could have the hearing on the recusal.

I then went on to Cheyenne to be with my daughter showing
heifers. 1If I had not done that, the case would not have
gone to trial the week in question.

I am probably the only judge that ever had to make. that kind
of a trip because of a recusal practice, but it's ridiculous
to have rules that permit lawyers to use recusals for
continuances.

APPELLATE TIME TABLE

Luke, I am not going to go into any further detail about

the rules themselves and the time table. From the transcript
furnished me of the meeting, the Committee understands that.
What they don't understand, is that the rules permit a lawyer
to perfect an appeal and request the statement of facts as

0C30001Yy



Page 3

‘May 21, 19386

little as 10 days prior to the time it's due in the Appellate
Court. I don't know of any court reporter except those with

a CAT who can get out a record in 10 days if he's got any
business in his courthouse. 1It's a bigger problem in the
country because if you have 30 minutes or an hour of dead

time in the court, and you are in the city, the court reporter
is always at his office and can simply go in and type during
that time period. '

In the country, my court reporter is with me in the other
two counties and the office is in Clay County. If we are
sitting idle for an hour in Montague, he cannot be working
on that record. '

There is no problem with the 60 days permitted if the lawyer
has to notify the court reporter timely and there is no
problem with the additional time period in the event of a
motion for new trial. However, it just makes sense that

a court reporter ought to have at least 30 days to get a
statement of facts ready.

If the rule is not going to be changed, I think the appellate
judges should quit going to the conferences and complaining
about court reporter delay when the Supreme Court's own rules
create some of the problem.

Luke, my feeling about these two matters is really not much
different than a lot of other things. The Legislature very
seldom thinks about those of us out here that have got miles
and miles between courthouses. I guess those drafting the
rules seldom do either. I don't know all the details of
how your committee operates. However, I obviously have not
been able to articulate the problem well by letter and
probably haven't improved on it much with this letter. If
the Committee ever takes testimony from individuals about
these matters, I would certainly like to appear. Based upon
the transcripts you have furnished me with respect to both
of these matters, I do not think the problem that exists

-
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. Page 4
Maye21, 1986

for rural judges is being addressed. I know the rules should
not be tailored just to fit the rural judges. However, they
should not be drafted ignoring us either.

Luke, I appreciate your consideration of this matter and
~1f I can do anything further to at least get the real issues
discussed, I would appreciate hearing from you.

Sincerely,

Frank J. Douthitt

FJD:1b
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LAW OFFICES

SOULES & REED

800 MILAM BUILDING » EAST TRAVIS AT SOLEDAD
SAN ANTONIO, TEXAS 78205

STEPHANIE A BELBER
ROBERT E. ETLINCER
PETER F. CAZDA
ROBERT D REED
SUSAN D. REED
RAND . RIKLIN

JEB C. SANFORD
SUZANNE LANCFORD SANFORD
HUCH L. SCOTT. IR
SUSAN C. SHANK
LUTHER H. SCULELS 11
W. w. TORREY

TELEPHONE
(5i2) 224-9144

August 19, 1986

Mr. Sam Sparks

Grambling, Mounce, Sims,
Galatzan & Harris

P.0O. Drawer 1977

El Paso, Texas 79950

RE: Report on Rule 165a

Enclosed are some documents showing the success of the
Dismissal for .Want of Prosecution procedures that have been
pursued by Bexar County. In FYE August 31, 1985, the total cases
in Bexar County increased by only 1,000 in the face of 26,338 new
filings on top of a back log of 44,052 pending cases, for a
virtual "zero growth." 1In the first 10 months of FYE August 31,
1986, 1i.e. through June 30, 1986, the total number of pending
cases had been reduced from 45,038 to 37,291, i.e. by a factor of
just over 17%. Seventy-one percent of the cases disposed of in
June were 18 months or less in age, while 39% were over 18
months. While disposing of a heavy percentage of old cases, the
newly filed cases are still getting attention as well. In recent
years before the implementation of the Dismissal for Want of
Prosecuticn procedures, our courts were reasonably holding their
own through effective utilization of a well organized central
docket. I do not advocate the central docket for all districts,
but do bring this to your attention as to how the central docket
can work to dispose not only of recently pending cases but also

older cases that are the subjects of an absence of prosecution by
the parties.
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Mr. Sam Sparks

August 19, 1986
Page 2
You may want this

upccming report.

LHSIII:gcC
Enclosures

cc: Judge Raul Rivera
Judge Joe Kelly
Judge Solomon Casseb,

00006002

information in

connection

Very truly yours,

with

vour
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LAW OFFICES

SOULES & REED

800 MiLAM BUILDING « EAST TRAVIS AT SOLEDAD
SAN ANTONIO, TEXAS 78205

STEPHANIE A. BELBER : . T
ROBERT E. ETLINCER (54
PETER F. CAZDA

ROBERT D. REED

SUSAN D REED

RAND J. RIKLIN

JEB C. SANFORD

SUZANNE LANGFORD SANFORD

HUCH L. SCOTT, JR.

SUSAN C. SHANK

LUTHER H. SOULES il

W. W. TORREY

EPHONE
24-9144

n

N om
-
[\

July 14, 1986

TO ALL MEMBERS OF THE SUPREME COURT ADVISORY COMMITTEE:
Enclosed for your information is a copy of:

(1) Order of the District Courts of Bexar County, Texas For
Dismissal for Want of Prosecution of Ad Valorem Tax Cases Filed
Prior to January 1, 1980, signed by Judge Raul Rivera on April 9,
1985; ' :

(2) Joint Order of the District Courts of Bexar County,
Texas, Concerning Dismissal for Want of Prosecution or
Alternative Pretrial Procedure for Civil Cases Filed Prior to

January 1, 1983, signed by each of the Civil District Court
Judges.

I have included same for discussion on our September agenda under
Rule 165a and request that Sam Sparks ({E1 Paso) make a
Subcommittee report critiquing this as a method to dispose of
pending case backlog. Judge Solcmon Casseb, Jr., should be
consulted for input.

Very truly yoyrs,

SOULES III

LHSIII/tat
enclosures

000060024
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ORDER OF THE DISTRICT COURTS OF BEXAR COUNTY, TEXAS
FOR
DISMISSAL FOR WANT OF PROSECUTION OF AD VALOREM
TAX CASES FILED PRIOR TO JANUARY i, 1880

Political subdivisions having ad valorem taxing authority
over property situated in Bexar County, Texas, filed certain
suits to collect delinquent taxes prior to January 1, 1980, of
which approximately 5,000 remain pending as inactive cases and
should be dismissed for Want of Prosecution for the following
reasons:

1. Most of the cases were filed Iy either the City of San
Antonio or the County of Bexar and all of the cases so filed
pertaining to ad valorem taxes remaining delinquent and unpaid as
of January 1, 1980, have been refiled and superseded in lawsuits
reinitiated by separate filings on or after January 1, 1980, and
no rights to collection of the subject taxes are diminished by
dismissing these cases.

2. All other pending ad valorem tax cases filed prior to
January 1, 1980, and not since refiled, have been inactive for
over five (5) years with no indication from the pertinent taxing
authorities of intent to pursue same. In any event, no rights to
collection of the subject taxes are diminished by dismissing
these cases because any such cases having merit and deserving
pursuit can be refiled without payment of filing fees and without
substantial risk of expiration of lengthy limitations periods
generally applicable to such suits.

G D am = am =. léi

3. These numerous pending cases are unnecessarily burden-
some to the District Courts and District Clerks and costly to the
County to retain in that: (a) the papers must be kept retrievable
as active files, (b) the pending dockets of the Courts appear
statistically distorted, (c) <he disposition of pending cases by
the Courts appears statistically distorted, (d) the cost of
maintaining these inactive pending cases has no offsetting
benefit and should be avoided, and (e) microfilming these files
upon dismissal and subsequent destruction of the paper files will
free physical space critically needed by the District Clerk for
storage of active litigation files.

It is accordingly ORDERED that:

The District Clerk shall give notice by publication on
four separate occasions of dismissal for want of
prosecution of all ad valorem tax suits filed prior to
January 1, 1980, and shall further give written notice
directly to all political subdivisions having ad
valorem taxing authority over property of any kind
situated in Bexar County, Texas, delivered or mailed to
the highest official of each such political subdivision
with instructions that :such notice be forwarded to
current attorneys for such subdivision.

Thirty (30) days after the last notice is given as
above provided, all cases not individually set for
immediate trial with notice of suéh setting given to-
the District Clerk by certified mail, return receipt
requested, will be dismissed for want of prosecution by
blanket order dismissing all pending ad valorem tax
cases filed prior to January 1, 1980, excepting only
those so set for trial with such notice to the District
Clerk given by individual cause number.

At any time following the expiration of thirty (30)
days after the dismissal, and compliance by the
District Clerk with all necessary legal prerequisites,

00000025
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cases. District Clerk Garcia further reported that all District
Courts are current on civil cases filed during and since 1983
since civil cases have been posted into computers and accordingly
subject to more readily available information for judicial
management. The Courts have determined jointly that the pre-1983

cases are proper cases for review as to dismissal for want of

prosecution pursuant to Tex. R. Civ. P. 165a, and that any cases

not dismissed for want of pProsecution are prcper cases eithar {a)

e g

where service is complete for immediate pretrial pursuant to Tex.
R. Civ. P. 166 and disposition by trial or, (b) where service is

incomplete, for immediate service pursuant to Tex. R. Civ. P

. 1086

or substitute service of Process pursuant to Tex. R. Civ. P.

108a, 109, 10%a, or 116, followed by prompt pretrial and trial.

It is, accordingly, ORDERED jointly by the 37th, 45th, S7th,
73rd, 131st, 150th; 166th, 224th, 225th, 226th, 285th, and 288th
Judicial District Courts of Bexar County, Texas, as fcllows:

1. APPOINTMENT OF JUDGES PRESIDING: Honorakle Solomon J.

Casseb, Jr., 57th Judicial Pistrict Judge, Retired, and
Honorable Eugene C. Williams, 131st &udic;al District
Judge, Retired, (the "Assigned Judges Presiding"), are
assigned +to s8it in designated Judicial District
Courtroom of Bexar County, Texas, (the "Courtroom"{\for
the purposes of conducting heérings for'dismissals for
want of prosecution, ordering service or substitute
service of process, entering pretrial orders, and
conducting trials oh the merits to conclusion, of all
pr¢-1983 civil cases pending in all Judicial District
Courts of Bexar County, Texas, with a goal towards
disposition of same prior to May 31, 1986. The
Assigned Judges Presiding shall for all purposes of
this Order sit simultanecusly and pfeside in all of

these Judicial District Courts of Bexar County, Texas.

0006RHA - TUD

-2~

s L BT
e . RN 4
S5 Py TES N ed R :Jm 1.
o 2 FEiE e L A A Sl
(A '~ 3 _‘ﬁ .f ;! b ;.n
i = »Bﬁ» . S R 17 £uR
2 S %



SCHEDULZ TO CALL CASES: Beginning with the oldest

cases first, and proceeding from those to the most
recent cases, during the forthcoming ten month period
ending July 31, 1986, all pending cases in all Judicial
District Courts of Bexar County, Texas, filed prior to
January 1, 1983, will be set in the Courtroom by any
one or more of the Assigned Judges Presiding for
hearing on the issue of dismissal for wgnt of
prosecution ("Dismissal Hearing") to be called fif-een
(15) cases or more per hour every hour on the héur at
9.:00 a.m., 10:00 a.m., 11:00 a.m., 2:00 p.m., 3:00
p.m., and 4:00 p.m., on every business day exélusive of
legal holidays, and shall thereupon be dismissed for
want of prosecution unless it is determined in the
discretion of one of the Assigned Judges Presiding that
there 'is good cause for cases, as individually
ccnsidered, to be maintained.on the docket of the Court
pursuant to prompt pretrial and trial. All proceedings
for dismissals for want of prosecution shall be

conducted in accordance with Tex. R. Civ. P. 165a.

ABSENCE OF SERVICE QF CITATION: In event that one of

the Assigned Judges Presiding should determine on
showing by a party that a case should be maintained on
the docket because it is reasonably possible for the
plaintiff to perfect service of process, ﬁhat Assigned
Judge Presiding shall forthwith order that service of
process be accomplisﬁed within a period not to exceed
sixty (60) days and, where apprepriate, shall enter an
order permitting substitute service by any available
means; if service is not perfected within the
prescribed period, any Aséigned Juage Presiding may,
upon motion and for extreme good cause shown, extend
the period for service, otherwise the case shall be

dismissed for want of prosecuticn; if service is

000060029
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perfected, immediately upcn service of process the case-

shall become subject to the default judgmeAt procedure
set forth in paragraph 4 if no answer is filed or to
the pretrial procedure set forth in paragraph 5
hereinbelow if answer is filed. When any citation is
sought by publication the preoceeding shall be governed
by the provisions of Tex. R. Civ. P. 109 and an

affidavit pursuant to that rule shall be filed at or

king to

prior to the Dismissal EHearing, by the parfy see
retain the case on the docket, his agent, or attorney,
sgtting forth in detail the facts of diligence
exercised in attempting to ascertain the reéidence or
whereabouts of all necessary aefendants or to obtain
service of non-resident notice, sufficient to authorize

the Court to approve the issuance by the Clerk of
citzation for service by publication, and sufficient
further to negative the reasonableness c¢f any other
form of substitute service of citation pursuant to Tex.
R. Civ. P. 106, 108, 108a. Absent sufficient showing
at the Dismissal Hearing to reasonably assure that Rule
106 service can be promptly made or to support
substitute service or service by publication or
otherwise, cases in which defendants are not served
shall be dismissed for want of prosecution. Parties

pursuing substitute service are directed to timely

comply with the provisions of 4.B. set forth below.

DEFAULT JUDGMENTS:

A. Wherever shown by a party to be proper pursuant to
Tex. R. Civ. P. 239 and 241 the Assigned Judge
Presiding shall render and sign prcper forms of def;ult
judgments presented at the Dismissal Hearing; where
Tex. R. Civ. P. 243 is applicable, proof of damages

shall be made at the Dismissal Hearing whereupon the

00060030
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Assigned Judge Presiding shall render and sign proper
forms of judgments presented at the DPismissal Hearing;
absent the presentment of a proper form of judgment and
absent such proof where necessary the case shall be

dismissed for want of prosecution at the Dismissal

Hearing.

B. In addition to the provisions set forth above in
4.A., wherever any defendant has been cited by

publication the plaintiff must secure, by order of

Y
=]

Assigned Judge Presiding, the arpointment of an

attorney ad litem pursuant to the provisions of Tex. R.
Civ. P. 244 prior to the Dismissal Hearing and have the
attorney ad litem present at the Dismissal Hearing to
comply fully with Tex. R. Civ. P. 244, otherwise the
case shall be dismissed for want of prosecution at the
Dismissal Hearing; in this connection, all costs of
court for reasonable attorneys fees allowed by ;he
court to the attorney ad litem shall be taxed against
and promptly paid by plaintiff and an atterney ad litem
shall be issued a writ of execution therefor against

any plaintiff who does not promptly make such payment.

PRETRIAL ORDER: When service of process has been
completed in a case and answers are filed, and it is
determined in the discretion of any of the Assigned
Judges Presiding that said case should be maintained on
the docket, the éresiding District Judge shall
thereupon enter an érder pursuant to Tex. R, Civ. p.
166 scheduling all pretrial matters and further setting
the case for trial upon the merits within four months
whether by trial to the Court or trial by jury. All
bProceedings in connection with the pretrial procedure
shall be conducted pursuant to Tex. R. Civ. P

. 166 and

the Ccourt shall, immediately following the Dismissal

p—
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Hearing, if the Court there €cncludes that the Case
should be maintained for "trial, render and sign an

order as follows:

(a) All time periods hereinafter sat forth commenca on

the date . 1.e., the date of the Dismissal
Hearing or the date of service of cita;ion and
answer by defendants a3 certified by *the District

f

Clerk whichever jg later.

(b) a1} dilatory pPleas and al} motions and exXceptions
Telating to the case will be filed on or prior to
the expiration of seven {(7) days ang immediately
set by the barty for hearing on or prior tolthe

expiration of fourteen (1lg) days, otherwise the

8ame shall be deemad waivad,

(c) Plainuire' g Amended Original Petition, 4 any,
shall be fileq on or prior to the eXpiration of 21
days, Defendant'sg Amended Original Answer, {f any,
shall be filed on or Prior to the expiration of 28
days. No amendment of pleadings will thereaftep

be Permitted.

(d)y 1f a jury trial ig desired, ga jury fee if not
already Paid will be pPaid on op Prior to the

expiration of 28 days otherwisge, jury trial shall

will be submitted by al} Parties, on op Prior to
the expiration of 28 days otherwise, the right to

request specig) issues ghal} be deemed waived; inp

-6
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not submitted wil] be deemeqd waived. Any

supplemental Pleadings of the parties, together

with a statement by every party identifying the

name, location, and telephone number of every

person  having knowledge of relevant facts,

including experts, and identifying by name,

address, telephone number, subject matter, and

substance of opinion every witness who will eor may

be called at trial in whole or in Part to express

an opinion on any matter shall also be filed on or
pPrior to the expiration of 28 days.

not thereafter be supplemented and pe}sons and

eéxpert witnesses not so identified may not testify

at any trial.

If a jury fee is paid, and Special issues are

requested, all requests for instructions and

definitions shall be submitted on Or prior to the

expiration of 35 days, otherwise such requests

shall be deemed waived.

All discovery will be completed on or Prior to the

expiration of 70 days: In this connection,

Pursuant to the Provisions of Tex. R. cCiv. p.

215(3), the Assigned Judge Presiding shall order

in all cases the harshest permissible‘sanctions

against parties and attorneys in circumstances

trials; default judgments against defendants and
dismissals against plaintiffs are to be considered

in all such cases and granted wherever supported

by the Circumstances,

w0955 Y e TS
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LAW OFFICES

SOULES & REED

800 MILAM BUILDING + EAST TRAVIS AT SOLEDAD
SAN ANTONIO. TEXAS 78205

STEPHANIE A BE
RCBERT E. ETLINCE
PETZR F. CAZDA
ROBERT D. REED
SUSAN D REED
RAND j. RIKLIN
JEB C. SANFCRD
SUZANNE LANCFCRD SANFCRD
HUCH L. SCOTT. IR,

- SUSAN C. SHANK August 22, 1986
LUTHER H SOULES 11 _

W. W. TCRREY

TELEPHONE
(512) 22.4-9144

Mr. Sam Sparks

Grambling, Mounce, Sims,
Galatzan & Harris

P.O. Drawer 1977

El Paso, Texas 79950

Dear Sam:

In light of the attached case do you believe that Rule 21c
needs any review for possible amendment?

Very truly

LHSIII:gc
Enclosure

00000056
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their flood insurance policy expired on June
16, 1979.

On July 26, 1979, the Kitchings’ house sus-
tained substantial damages from a flood.
Since their policy had not been renewed,
the flood insurance company refused to
cover the Kitchings’ losses. The Kitchings
then brought this lawsuit against Zamora
for damages, contending that Zamora neg-
ligently failed to inform them about the
impending expiration of their flood insur-
ance. The jury found that Zamora was
negligent in failing to notify the Kitchings
about the impending expiration of their
flood insurance. After determining that the
Kitchings were negligent in failing to act
on their own to renew their poclicy. the jury
apportioned the comparative negligence of
the parties at 25% for the Kitchings and
75% for Zamora. Based on the jury’s finding
of 820,704.75 in total damages. the trial
court rendered judgment for the Kitchings
for 315.528.26.

The court of appeals, however, reversed
the judgment of the trial court and ren-
dered judgment for Zamora. That court
held that Zamora did not owe a duty to
notify the Kitchings about the impending
expiration of their insurance policy absent
a statute, agreement, custom or course of
dealing. We disagree. An insurance agent,
who receives commissions from a customer’s
pavment of insurance policy premiums, has
a duty of reasonably attempting to keep
that customer informed about the customer’s
insurance policy expiration date when the
agent receives information pertaining to
the expiration date that is intended for the
customer.

Here, the jury found that Zamora’s neg-
ligence, in failing to notify the Kitchings
about the information he received pertain-
ing to their flood insurance expiration date,
proximately caused 757 of the Kitchings’
damages resulting from their lack of flood
insurance. In light of Zamora's duty to the
Kitchings, the jury’s findings must be given
effect. Consequently, we reverse the judg-
ment of the court of appeals and affirm the
judgment of the trial court.

C. L. RAY
Justice

Opinion Delivered: June 26, 1985.

JEROME E. CHOJNACKI vs, THE
COURT OF APPEALS FOR THE FIRST
SUPREME JUDICIAL DISTRICT ET AL,

“No. C-3943

Original Mandamus Proceeding.

Under the provisions of Rule 483, T.R.C.P.
motion for leave to file petition for writ of

Vol. 28

mandamus is granted and without hearing
oral argument the petition for writ of man-
damus is conditionally granted. (Per Cu-
riam Opinion.)

For Relator: Kirklin, Boudreaux and
Joseph, Gien M. Boudreaux, Edward J. How-
lett,. II and Deborah H. Peveto, Houston,
Texas.

For Respondents: Haynes and Fullen-
weider, Clinard J. Hanby, Houston, Texas.

PER CURIAM

This is an original proceeding in which
Jerome E. Chojnacki seeks to have this
court issue a writ of mandamus directing
the court of appeals to rescind an order
issued by it which granted the third motion
of the real party in interest. AMI Systems,
Inc., for an extension of time to file its
statement of facts. Without hearing oral
argument, we conditionally grant the man-
damus. TEX. R. CIV. P. .83.

In August, 1984, the trial court rendered
judgment non obstante verdicto for Mr.
Chojnacki in a suit by AMI Systems, Inec.
In October, the court of appeals granted
AMI's first motion for extension of time
to file its appellate brief and the statement
of facts. On December 13, the court of
appeals granted AMI’s second motion for
extension of time. That-order set December
17 as the date for filing the statement of
facts and January 16, 1985 as the date for
filing AMI’s appellate brief.

On January 16, AMI filed its third mo-
tion for extension of time to file the state-
ment of facts, more than 15 days arter the
last day for filing.

In B. D. Click Company, Inc., v. Safart
Drilling Corporation, 638 S. W. 2d 860, 862
(Tex. 1982), this court held that “an appel-
lant’s motion for extension of time to fiie
the transcript and statement of facts must
be filed within fifteen days of the last day
for filing as preseribed by Rule 21c.”

ADMI cites the case of Gibraltar Savings
Association v. Hamilton Air Mart, Ine.
662 S. W. 2d 632 (Tex. App.—Dallas 1983,
no writ) in support of its arfument that
this court’s opinion in B. D. Click applies
only to initial motions for extension of time.
We disapprove the holding in Gibraltar
Savings.

Because the court of appeals’ actions in
granting AMI’s untimely motion for ex-
tension of time directly conflicts with this
court’s holding in B. D. Click, we condition-
ally grant the relief prayed for. A writ of
mandamus will not issue if the court of
appeals abides by this decision.

Opinion Delivered: June 26, 1985.
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CHIEF [USTICE THE SUPREME COURT OF TEX CLERK
JOHN L. HILL P.O. BOX 12248 CAPITOL STATION : MARY M. WAKEFIELD
JUSTICES AUSTIN. TEXAS 78711 : EXECUTIVE ASS'T,
SEARS McGEE WILLIAM L. WILLIS
ROBERT M. CAMPBELL N .
FRANKLIN $, SPEARS ADMINISTRATIVE ASST.
C.L. RAY MARY ANN DEFIBAUGH
JAMES P. WALLACE
TED 7. ROBERTSON
WILLIAM W, KILGARLIN
RALL A. GONZALEZ June 27 , 1986

Mr. Luther H. Soules, III, Chairman
Supreme Court Advisory Committee
Soules, Cliffe & Reed

800 Milam Building

San Antonio, TX 78205

it ———

Mr. Michael T. Gallagher, Chairman
Acéministration of Justice Committee
Fisher, Gallacgher, Perrin & Lewis
2600 .Two Houston Center
\JHouston, TX 77010

Re: Rules 74 and 131
Texas Rules of Appellate Procedure

Dear Luke and Mike:

The Court reguests that your committees consider amending

Rules 74 and 131 of the Texas Rules of Appellate Procedure as
follows:

Rule 74. Reqguisites of Briefs

Briefs shall be brief. 1In civil cases the brief shall
consist of not more than 30 pages exclusive of the Table of
Contents and Index of Authorities. The court . may, upon
motion, permit a longer brief. Briefs shall be filed

[y

Rule 131. Requisites of Applications
The application for writ of error shall be addressed to

"The Supreme Court of Texas," and shall state the name of the
party or parties applying for the writ. The parties shall be

00000038




June 27, 1986
Page 2

designated as "Petitioner" and "Respondent." Application for
writ of error shall be as brief as possible shall consist of

not more than 30 pages exclusive of the Table of Contents and
the Index of Authorities. The court may upon motion permit a
longer brief. The respondent should file -

Sincerely vours,

O\
Jamé%vﬁz Wallace

JGstice
v

JeW:fw
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MiCHAEL D. SCHATTMAN
DisTRICT JUDGE
348--JuniciaL DISTRICT OF TEXAS
TarraNT COUNTY COURT HOUSE
FORT WORTH. TEXAS 76!96-028I
(817) 8772718

December 4, 1985
Justice James P. Wallace
Supreme Court of Texas
P. O. Box 12248 Cavpitol Station
Austin, Texas 78711

Re: Rules of Civil Procedure

Dezr Custice Wallace:
Enclosed 1s a copv oI a vear—-old meme. It generated no activity
from the bar. Howewver, I think that we need to have some kind of
mec: ' for cezling with cases that lawvers abandon due to illness
or % wal from practice.
I hesitate to weit fcr the Legislature to act and the Disciplinarv
Rules are ncot the place for 1it. That leaves me thinking that the
subject cculd be covered thorouchly ané without controversv in the
Rules ¢I Civil Procedure. I will broach the subject with the Committee
on the ~caministratiocn of Justice, but it would be nice to cet some
guidance "Irom above."

Michael . Schattman
MDS/ 1w

XC with encl.:

Sucr Advisory Committee
Soules & Cliffe

1225 Milam Bldg.

San Antonio, Texas 78205

Micrhazel T. Gallacher

Eéministration of Justice Committee
Fisher, Gallagher, Perrin & Lewis
2600 Two Houston Center

7701 N
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. ' MICHAEL D. SCHATTMAN
¥ DISTRICT JUDGE
348reJuDiCiaL DISTRICT OF TEXAS

TarRRANT COUNTY COURT HOUSE

FORT WORTH, TEXAS 76196-028!

January 12, 18984

- Judge
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strative District

l Honcrable Charles Murray
S m

I heve some cases in which Marshall Gilmore is attorney of
recoréd. I uncdersten
the practice of law.

G he has moved to "Oregon"” anc civen up
Apparently, he made no prior arrancements

for anyvone to succeed him or to take over his practice. David
Whaley is attemptinc to facilitate his withdrawal in scrme cases
i1l replace him for a particular client. _Thzt coes
~lem of what to do about the clients anc cases of
Y & sOle prectiticner) wWhO &canacne his
cisablec menifsll- or wnuvsically (as with Larry

an apcropricte arez for rules to bz acdopted
es part of our lcc:il practice until the Supremes can be persuaded
to fashion a set trhcmselves. I do not know whether the Tarrant

Ccocunty Board of Dicivict Judces should attempt this or whether it
shiould be attemptec Zor the whole Adminisctr

whether anyone cares. However, I do think it would be useful for
us to discuss it and get some local bar participation.

Very %ruly vours,

S/

//L(/f ‘
Micheel D. Schattman
FDS/1w

Honorable Harcld Valceres, Chmn., Eoard of District Judces
Allan Howeth, Pres., Tarrant County Bar Assoc.
James B. Barlcw, Pres.-Elect, Tarrant County EBar As€pRG00041

ative District or, frankly,
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THE SUPREME COURT OF TEXAS
PO BON 1224m CAPITOL ~TATION CHERK

AUSTIN TENMNASTST1I

i AR N R VA RN

ENPOE TV A~

WILLIAM LW illls

ADMINISTRATIVE AN T
MARY ANN DEFIBAL ¢

Mr. Luther E. Soules, III, Chazirman
Supreme Ccurt Advisory Committee
Souil Cuif

ke - c

S:.x 78205

Cear Luxe:

Iin s
contuncti
ZEoezars T

Plaintiff files suit in Travis County against

-1, ©-2, and D-2. D-1 files a motion to

transfer to a countyv of mandatcry venue, D-2

znd D-3 file no motion toc transisr. Musi venue

as to 2-7 and D-3 remain in Travis County, oOr

can <he plaintiff rzqguest the trial Jjulge tcC

trzrnsier the entire sult.

I+ zooezrs that we 43t 21C not adeguately consider Lne
varicue problems that fan arise with multicle defendents wnen
we =zreniasi the rules. Tnis, of course, was due to the very
shore tine Zrame within wnich we had to cet the rules amended
and puplishsd in orZer tC Deccm2 effective oOn Septenter 1, wonen
the new statute Decame 2Ifsczive.

I feel zhat we snhould address this protlem and thersicre
zg¥x that it Te put Cn the gcenidz for vour next meeting.

Cy
'k’
¥
P!\
2,



LAW TrfiCCE OF
CHRELN & KAUFMAN. INC.

STT ALAMT NATIONA & Z G

SAN ANTONIO. TIxAS 752053

—‘;::_ V"_ N TELES=~ONE
“w Zesf_ L wcmEvno.OS February 10, 19284 AEes Lot s
=N T =ZCvVSNT_Ts 22t -E>ac

SalUL w GRIIN
SCEIST W LTRLE h
- & - - - \ 1,-\
ERYan = 2o ~TY / ‘/W
ZTAVIC W CTSEZEIN /
Mr. R. Doak Bishop
1000 Mercantile Dallas Bldg.
Dzllas, Texas 75201
RE: CCMMITTEE ON ADMINISTRATION OF
JCSTICE, RULE €7, ETC. (VENUE RULES)
™ A - ™=l .
o Qo e S .
Thznk you for vour letter of Jaznuary 12 and attachment,
sucgaesting certain modifications to new Rule §7.
in this respect I forward to vou and your cohorts letter
Catec January 9 from Judge Jazmes P. Wallace raising problems
cencerning the new venue rules. -
Flezsz cive this your additicnal consideration ané any
zZvice or suggcestions your subcommittee may have concerning
tm2 multiple cd=f=ncant situation.
Yours very truly,
EUZERT wW. GREEN .
=w3s:heb ,
Incl.
¥vz: Hen. Jzmes P, wWallace V//
¥r, wWillizm V. Deorsznec IIX
Mr. Michael A, Hatchell
Yz, Evelyn Avent

00000013



BURFORD & RYBURN
ROY L.COLE

H. SAM DAVIS. JR. ATTORNEYS AND COUNSELORS AT LAW
WAYNE SEARSON

JAMES H. P‘OL 1t.5 =I

ISIt FIDELITY UNION LIFE BUILCING
FRANK M RYSURN, JR.
S5AM PLBURFQRD

OF COQUNSEL

DALLAS, TEXAS 7520
2i4/720-391)

DAVID M, WEAVER
JAMES M. STEWART
JOANN N.WILKING
J.TRUSCOTT JONES

September 19, 1985

Mr. Luther H. Soules, III
Soules, Cliffe & Reed

800 Milam Building

San Antonio, TX 78205

Re: Rule 87 - June 1984 Meeting of
Administration of Justice Committee

Dear Luke:

After our recent committee meeting on Saturday in Austin, we
discussed the status of the amendment to Rule 87 which was
passed by the Administration of Justice Committee at its June
1984 meeting. What I left with you was my copy of the minutes
from that meeting which set forth the recommended changes of the
committee and which I understood was forwarded on to your
committee for review.

If the changes which were recommended are adopted, the problems
raised in the case styled Hendrick Medical Center v. Howell, 690
S.W.2d 42, would be allieviated. I am enclosing a copy of that
opinion for your review.

I trust that you can determine the status of the recommended
changes. If they have been lost somewhere in the "shuffle", I
will be happy to write a letter to Mike Gallagher asking that
consideration be again given to changes of Rule 87 to meet the
problems in the Hendrick case.

Many thanks for your consideration, and I look forward to
working with you in the future. Kindest personal regards.

Very truly yours,
BURFORD & RYBURN

/m

Jamds H. Holmes, III

- s e = s o Illl“'! -l = o & = = II‘.’III. an

JHH:ko
Enclosure
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42 Tex.
immunity from liability for death, personal
injury, or property damages resuiting from
the use of a publicly owned automobile. It
also waives immunity from liability for
death or personal injuries growing out of
premise defects, and injuries arising out of
some condition or ‘use of property. Du-
hart, 610 S.W.2d at 742. Appellant’s cause
of action is not covered by the Texas Tort
Claims Act. Point of error one is over-
ruled. ’

Appeilant’s second point of error brings
to our attention the ambiguous summary
judgment order in which the State of Tex-
as, and Hunnicutt in his official capacity,
are dismissed. That order provides:

It is, THEREFORE, ORDERED that
the State of Texas be dismissed from this
cause of action, and that Plaintiff amend
“his petition to delete all references to the
State of Texas or to an official of the
State of Texas as a party of Defendant
herein within twenty days of this order.

On the same day the State’s summary
judgment was granted, the court denied
Hunnicutt's motion for summary judgment.
Taking the two orders together, it appears
the trial judge meant for Hunnicutt in his
individual capacity to remain in the suit.
As already discussed, we find that the trial
court did not err in dismissing the State
from the lawsuit.

{5] Since the summary judgment order
dismissing the State of Texus dves not
make it clear that Hunnicutt remains in the
suit in an individual capacity, we find it
necessary to modify the second paragraph
of the order to read:

It is, THEREFORE, ORDERED that
the State of Texas be dismissed from this
cause of action, and that Plaintiff amend
his petition to delets all references to the
State of Texas and to J.R. Hunnicutt in
his. capacity as an official of the State of
Texus, as party defendants within twenty
davs of this order.

Accordingly, the judgment of the trial
court is affirmed as modified.

690 SOUTH WESTERN REPORTER, 2d SERIES

HENDRICK MEDICAL CENTER and
Howard Tobin, M.D., Relators,

Y.

The Honorable Charles Ben
HOWELL, Respondent.

No. 05-84-01349-CV.

Court of Appeals of Texas,
Dallas.

March 11, 1685.
Rehearing Denied April 9, 1985.

Defendants in personal injury action
brought original proceeding seeking to di-
rect-a judge to transfer a cause to court in
another county alleging that venue had
been conclusively established as a result of
prior order of transfer, despite subsequent
nonsuit taken by plaintiffs. The Court of
Appeals, Akin, J., held that: (1) determina-
tion of venue, prior to nonsuit and refiling
of action in another county, was conclusive
as to venue, but (2) mandamus did not lie
since adequate legal remedy was available
and contrary result would be, in effect, an
interlocutory appeal venue determination.

Writ will not issue.

1. Courts &99(3)

Statute contemplates only one venue
determination in a cause of action, once
venue has been determined, that determina-
tion is conclusive in subsequent refiling
after nonsuit of the same-rcause of action
against the same parties. Vernon's Ann.
Texas Rules Civ.Proc., Rule 87; Vernon's
Ann.Texas Civ.St. art. 1995.

2. Courts &=99(3)

Where venue of action had been deter-
mined after hearing, plaintifis could not
avoid this result by voluntariiy nonsuiting
the setien and refiling it in another county,
since contrary result would he to circum-
vent legislator’s intent that there be oniv
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Clte as 699 S.W.2d 32 (Tex.App. 5 Dist. 1935}

one venue determination.  Vernon's Ann.
Texas Rules Civ.Proc., Rule 57 Vernon's
Arn.Texas Civ.St. art. 1995,

3. Mandamus ¢=4(1)

Mandamus did not lie to compel trans-
fer of cause to county which had been
determined to be the proper venue. prior to

: v nonsuit and refiling the cause in
another county, since the remedy of chal-
lenge to venue on appeal was not inade-
guute and a contrary result would circum-
vent legislative intent that there be no in-
tericcutory appeal from a venue determina-
tivn: declining to follow Ramcon Corp. v
Ariemean Steel Buiiding Co., 668 S.W.2d
i Civ.St.art. 1995,

2260 Vernon's Ann.Tes

§oardnl. 2

.
4

writ of mandamus because an adequate
remedy at law is available to relators by
raising the venue question on an appeai
after a trial on the merits.

The Ratliffs brought a personal injury
actlon against relators and others in the
136th District Court of Jefferson County.
Rélators filed their respective motions to
transfer, alleging that venue was improper
in Jefferson County and reguesting trans-
fer to one of several counties of allegedly
proper venue. These motions were chal-
lenged by the Ratliffs. After a venue
hearing, the judge of the Jefferson County
district court ordered the cause transferred
10 a district court in Jones County. Subse-
guent to docketing of the causge in Jones
County, the Ratliffs filed a motion to dis-
miss. The motion was granted and the
cause dismissed without preiudice.

.'nad Jumes H. Holmes, IIT. Joann N, Willins,
'uit‘of Burferd & Ryburn, Dallas, JM. Lee. Fort The Ratliffs thereafter filed a suit in
uent Waorth, for relators. Dallas County aileging the same causes of

enue
nce
ina-

T

C.L. Mike Schmidt, Stradley, Schmidt.
St=phens & Wright, Paul W. Pearson. Dal-
las. Pete Baker, Abilene, Fred E. Davis,

Austin. Sidney H. Davis, Jr., Dallas, Ste-

phen H. Suutle, Abtiene, Jim Cowles,

Cewies. Sorrelis, Patterson & Thompson,
Datlas, for respondent.

Before AKIN, GUILLOT. and DEVANY,
JJ. ’

AKIN, Justice.

. In this original proceeding relators, Hen-
drick Medical Center and Howard Tobin.
M.D., seek a writ of mandamus directing
respondent, Hon. Charles Ben Howell,

action pleaded in the first suit. The named
defendants, who did not include relators.
filed motions to transfer. Respondent
overruled these motions, holding venue to
be proper in Dallas County. The Ratliffs,
subsequent to respondent’s determination
of venue, amended their original petition
and named relators as defendants. Rela-
tors filed motions to transfer, which were
overruled by respondent on the ground
that the similar motions of relator's co-de-
fendants had already been heard ard ruled
upon and that TEX.R.CIV.P. 87(5) prohibit-
ed a second venue hearing. Relators then
instituted this originul proceeding seeking
a writ of mandamus compelling respondent

ling Judge of the 191st Judicial District Court, 0 transfer the cause to Jones County.
“tion to transfer a cause pending in respondent’s [1.21 Relators contend that, as a result
nn. court to a district court in Jones County. of the Jefferson County judge’s venue de-
n's Reiutors contend that vente in the czuse at  termination in the first suit, venue in the
i=-ar hus been conclusively established in second suit huas been conclusively estab-

Jones County 4s a result of a prior order of  lished in Jones County. We begin our con-

trunsier and subsequent nonsuit tuken by sideration of this contention at its logical

“rer- Peseiia G, Ratiff and Duvid Ratliff, real starting point, the pertinent previsions of
50t purties in interest in this original proceed-  the amended venue statute, TEX.REV.CIV.
ne . We agree with reiators that venue  STATANN. art 1995, § 4 (Vernon Supp.

wus conclusively establizhied in Jones Coun-
v beenuse there con by but one Venhue

s W deehing, fowever, o issue the

1985):
td) Hearings, (1 In all venue |

no factunt prood concernimg the merits of
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the case shall be required to establish
venue; the court shall determine venue
questions from the pleadings and affida-
vits. No interlocutory appeal shall lie
Jrom such determination.
(2) On appeal from the trial on the mer-
its, if venue was improper it shall in no
event be harmless error and shall be
reversible error. In determining wheth-
er venue was or was not proper the
appellate court shall consider the entire
record, including.the trial on the merits.
[Emphasis added].

Additionally, we find instructive TEX.R.

CIV.P. 87, promulgated by the supreme

court to conform vo amended article 1995,

entitled “Determination of Motion to Trans-

fer:” -
5. No Rehearing. If venue has been
sustained as against a motion to trans-
fer, or if an action has been transferred
to a proper county in response to a mo-
tion to transfer, then no further mo-
tions to transfer shall be considered
regardless of whether the movant was a
party to the proper proceedings or was
added as a party subsequent to the ven-
ue proceedings, unless the motion to
transfer is based on-the grounds that an
impartial trial cannot be had under Rules
257-239 or on the ground of mandatory
venue, provided that such claim was not
available to the other movant or mov-
ants.
Parties who are added subsequently to
an action and are.precluded by this rule
from naving a motion to transfer con-
sidered may raise the propriety of venue
on appeal, provided that the party has
timely filed a motion to transfer.
6. There shall be no interlocutory ap-
peals from such determination. [Em-
phasis added].

It is apparent, in light of rule 87, that

article 1995 contemplates only one venue

determination in a cause of action, and we

. {1t is well to be mindful in plea of. privilege
cases that it is not strictly accurate to speak in
terms of res judicata 1n instances where plainudf
takes a nonsuit before judsment, for the doc-
trine normally applies onty wien there has been
a final juggmcnl upon the merits of the matter

00000047
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so hold. Permitting a plaintiff to avoid
being bound by a venue determination sim-
plv by nonsuiting and subsequently refiling
the same cause of action against the same
parties in a county other than that in which
venue was determined to be proper would,
in effect. circumvent the legislatiire’s in-
tent that there be only one venue determi-
nation in a cause of action. Accordingly.
we hold that once a venue determinution

has been made in a cause. that determina-

tion is conclusive in a subsequent retiling
after nonsuit of the zame caus> of action
against the same parties. Consequently,
venue in the second suit filed by the Rart-
liffs has been conclusively determined to lie
in Jones County as a result of the Jeifer-

son County judge's venue determination in

the first suit.

To hold to the contrary would not only
contravene legislative intent but would per-
mit a plaintiff to nonsuit-and-retile his way
through Texas’ 254 counties until he ob-
tained a venue determination to his liking.
This wouid result in an enormous waste of
judicial resources and would force delvnd-
ants to bear the onerous burden of re-
sponding in a different county each time
piaintiff refiied his aetion. Such a situation
was not intended Lv the lerislature and
was prevenied {rom occurring under the
old plea of privilege practice pursuant 1o
pre-amendment arucie 1985 by judicial tin-
position of 2 “res judicata’ rule.t Accord-
ing to this rule, when a plea of privilege
was sustained and a cause transferred pur-
suant thereto, a nonsuit {iled by the plain-
tiff became res judicata as to venue if he
asserted the same cause of action against
the defendant in a subsequent suit.  ¥ich-
ita Fails & S.2. Co. v. McDonuld, 141 Tex.
-353, 174 S.W.2d 951, 952 (1943);, H.H. Wat-
son Co. v. Cobb Gruin Co., 292 SW. 174,
177 (Tex.Comm'n App.1927), Poynor
Bowie Independent Scirool District, o627
S.3WV.2d 517, 3197 (Tex.App.—Fort Worth

concluded. Courts do so speak of it as a matter
of convenicnce though the application of perti-
nent rules are really gyrounded wpon a princple
of policy. .. Soutinwestern favestmen: Coo 1
Gibson, 3572 SW.2d T34, 737 (Tex.Civ
Worth 1963, no writ).

Y




on sim-
refiling
e same
n which
would,
re’s in-
Zetermi-
rdingiy,
1ination
rmina-
refiling
a action
uently,

e Rat-’

2d to lie

W Jeifer-
Ltion in

Ot oniy
1d per-
nis way

he ob-

l time
rouation
ure and

er the
.ant to
ticial im-

Aceord-

.j\'i]ege
d pur-
e plain-

if he
tgamst

Yich-
A Tex
‘ (1,
mor T

627
‘ YVorth

a matter

@ porti-
incipie
Co. 1

n—Fort

HENDRICK MEDICAL CENTER v. HOWELL Tex. 43

1982, writ dism'd).  Altho ugh we need not
decide whether this ule is still viable under
the current version of article 18952 we find
persuasive the rat:onale underiving the
rule. The res judicaie rule was adopted to
prevent defendants from being subjected to
the harassment and expense of presenting
their venue claims in a number of succes-
sive forums as a consequence of a plain-
tiff’s nonsuiting and subsequent refiling of
the same cause of action in different coun-
ties. See First National Bank in Dallas
Famzay. 123 Tex. 203. 67 S.W.2d 215

a33V; Joiner v. Stevhens. 457 S.W.2d 351,
352 (Tex.Civ.App.—El Puaso 1970, no writ);
Soz thwestern Invesrment Co. v. Gibson,
372 S W.2d 754, 757 iTex.Civ.App.—Fort
Worth 1963, no writh. Lnrx legislative deci-
sion that there shall be but one venue
determination in 2 cause of action protects
defendants from a plaintiff’s abuse of the
nonsuit privilege, as did the res judicata
rule.

-

28

f course. our holding leaves z plaintiff’s
right to take a nonsuit undisturbed.
Should a plaintiff choose, nowever, to exer-
cise this right after a venue determination
has been made, he does so at his own peril
if the defendant brings the matter to the
attention of the trizl judge in the second
suit by a motion to dizmiss. If after non-
suit a plaintiff refiles the same cause of
action against the same parties in a county
other than that designated in the first suit
as one of proper venue, the defendant may
move to dismiss the second suit and, if that
motion is overruled, may complain on ap-
peal from trial on the merits in the second
suit that venue in the second suit was
improper because venue of the cause had
already been conclusively determined in the
first suit. Such a compizint requires auto-
matic reversal of the judgment if the appel-
late court concludes that the district court
in the first suit correctiv decided the venue
guestion. TENX.REV.CIV.STAT.ANN. aru

2. We need not address this question because we
base our holding upon the pertinent provisions
of amended article 1963 rather than upon the
res udicara rule wseif.

Clte as 690 S.W.2d 42 (Tex App. 5 Dist. 1585)

1893, § 4(d¥2) (Vernon Supp.18&5). Sim-
liarly, a plaintiff who believes that a venue
determination has been incorrectly made
may challenge that determination cn appezl
from trial on the merits, but not after
voluntary dismissal of the first suit. For
example, if the Ratliffs had tried this cause
in Jones County, they could have tested the
Jefferson County District Judge’s venue
ruling in an appeal from a judgment on the
merits.

[3] Having held that a venue determi-
nation in the first suit is conciusive in a
subsequent refiling after nonsuit of the
same cause of action against the same par-
ties, we turn to the gquesticn of whether
mandamus lies to compel respondent to
transfer the cause filed by the Ratlifiz in
Dallas County to Jones County. We hol
that mandamus will not lie.®

(o8

Ordinarily mandamus does not lie if an-
other remedyv is availuble and adeguats,
State v. Archer, 163 Tex. 234, 353 S.W.2d
341 (1962); Brazos River Conservation
District v. Belcher, 139 Tex. 368, 183
S.W.2d 183 (1942). In the situation at
hand, such a remedy is available. Secuion
4(d)}2) of amended articie 1993 expressiy
provides that a litigant who establishes on
appeal that an improper venue determina-
tion was made in the court below is entitled
to reversal of the judgment. Neither the
delay in obtaining relief nor the added
costs of a trial and of the appellate process
makes this remedy inadequate. See [ley ¢
Hughes, 158 Tex. 362, 311 S.W.2d 648, 652
{1958).

Additionally. we note that section {d)1)
of amended article 1995 expressly provides
that “[njJo interiocutory appeal shall iwe”
from a venue determination. To accedr 0
relator’s request for issuance of the writ of
mandamus would be to allow what, i «f-
fect, amounts tu an interlocutory append of
the Jefferson Cdunty court's venue deter-
3. We note1hat our holding conflicts with dicia

in an opinion of the Kl Puso Court of Appeals

indicating that mandamus woulid lie 1n sucn a

situation.  See Ramcon Corp. v. dnierican Sieel

Building Co., 6653 SW.2d 536, 451 (Tev.App —iil

faso 1984, no wiiyg.
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46 Tex.
mination, albeit in the guise of an original
proceeding, despite a clear statutory di-
rective to the contrary. This we decline to
do.

Accordingly, the writ will not issue.

CEY NUMBER SYSTEM

Clarence LaGUARDIA, et al..
Appellants,

v.
Raymond F. SNODDY, Appellee.
No. 05-84-00067-CV.

Court of Appeals of Texas,
Dallas.

March 20, 1983
Rehearing Denied April 15, 1983.

Individual who claimed to have acted
as a real estate broker in sale of apartment
buildings brought action against vendors
for commission allegedly due him. Ven-
dors counterclaimed seeking penalties
which statute aliows to be recovered from
one who has performed brokerage services
without first obtaining a real estate license.
The 160th District Court, Dallas County,
Lenoard Hoffman, J., entered judgment de-
nving counterclaim and rendered judgment
non obstante veredicto for broker on his
action for vommission, and vendors appeal-
ed. The Court of Appeals, Akin, J., held
that: (1) record supported finding that bro-
ker was entitled to commission, and (2)
record was not sufficient to allow award of
penalties against either broker or the cor-
poration of which he was president.

Affirmed.

1. The Honorable Quentin Keith, Justice, Ninth
Supreme Judicial District, retired, sitting by as-

200019
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1. Brokers =42

Strict compiianceé with statute requir-
ing persons who perform real estate bro-
kerage services to be licensed is required
of anvone using the courts to recover com-
pensation for perrorming such services.
Vernon’s Ann.Texas Civ.St. art. 6573
§ 20(a).

2. Brokers ¢=86(1)

In action to recover real estute com-
mission for services rendered in sale of
apartment building, testimony of individuai
that he was licensed at the requisite time
and performed services upon which action
for commissions was based was sufficient
to allow recovery. Vernon's Ann.Texas
Civ.St. art. 6573, § 20(a).

3. Brokers &3

In order to recover penalties from indi-
vidual performing real estate brokerage
services without license, claimant is re-

~quired to establish: that party from whom

penalties are sought has received money or
equivalent thereof as commission or com-
pensation, that money or its equivalent was
received as consequence of violation of the
act, and that claimant is an aggrieved party
under the act. Vernon's Ann.Texas Civ.St
art. 6573, § 19(a, b).

1. Brekers &=3

Where record was inconciusive as 0
who actually received monies paid us real
estate commission, vendors of apartment
building could not obtain statutory penal-
ties recoverable from those who enguge in
real estate transactions without license.
Vernon's Ann.Texas Civ.St. art. 6375,
§ 19(a, b).

Peter J. Harry, Daniel P. Donovan, Dal-
las, for appellants.

Bill Kuhn, Dallas, for appellee.

Before AKIN, DEVANY, and KEITH.
JJ.!

signment.
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February 16,
Eurzexrt W. Green, Escuire
Green & Kauiman, Inc.
800 Alamo National Building
Sen Antcnio, Texas 78205

Re: Rule 87
Deszr Huzert,

I hzve raviewed Judge Wallace's letter of Januarv ¢, 18g45. Es
ig richt +thz* neither the amended venuse statute nor ths amsnced rule
addrsss ithis cussiion with any clarity. Rule 89's third sentence
touches upcn the issue but dcesn't do so very clearly.

We did ccnsider the matter when the draits of the amsnded rules
wera baing circulated. But as in the cazse of several other matters
(efZect of plaintiff's nonsuit; fraucdulent joincder to confer venu ue),
we dié nct éraft a provision to deal with the issue.

I agrze with Judge Wallace that this issue should be addressed
bv a prcvision in the rules because the current state o the law 1is
unsatisfactorvy. Prior to the amendmant of the venue statute the
cases on the suZtect basically provided the following answer to Judcs
Wallace's cuszsticn.

"The rulz sszems to be theat, whera cne of several dafen-

dants files a pleza of priviWece to be sued in the county ol

his residence, and the plea is sustained, 1if the czause of

action is & joint acticn growing out of joint liability of h

all of the defencdants, the suit must be transferred in 1ts

entirety to the county of the residence of the dsisncant whcse
plea is sustained. On the other hand, if the cause oI action
acainst several defendants 1is severable, or joint and several,
the court should retain jurisdiction cver the acticn in so Iar
as 1t concerns the defendants whcse pleas ¢f privilege hava

nct besn sustained, and should transfisr the suii in so fzr zas

it congosrns the cdefendznt whose pisa is sustained.”

o= 13 set Iorzh in th2 Tsxag Sutrem2 JZorT's
cz.non L Ezrvester Co. v, St=cdman, S8 TaEx. e, 214
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S.W.2d 543 (1939) guoting Johnson v. First Naticnal Zz
S.%w.2d 870 (Tex. Civ. App. - Waco 1931, no wriz). Sin
literal application of the test ordinarily would regui
division of the case (i.e., there are very few instanc
defendants are only jointly liable rather than jointly
severally liable), the courts have on occasion mouthed
but have actually applied a more practical princivple.

Georhvsical Data Processing Center, Inc. v. Cruz, 576

6656 (Tex. Civ. App. - Beaumont 1978, no writ) - applvi
thzt when relief sought is "so intsrwoven" that case s!

ce split up, eatire.

My own view
bv noct trznsisrr
0 Ruls 40 heavs
that the claims
sams transaction
occurrsnces.

Once this m
be a2 difficult m
Rule 87 or perha
WvD,III:cr
cc: Hon. James

Mr. Docak R.

Mr. Michael

LT

— Ms,

00000051

SIS
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a0 o

atter is voted upon by the Committee, it will
atter to draft a provision for inclusion in el
os Rule 89.

Best regards,

wWiliiam V. Dorsaneo, IIZ
P. Wallace
Bisherp
A. Haitchell

[ SR ALV IRTO B )]

case shculd ke transierred.

that judicial econcmy would ke et
oart of the case, assuming the r=c
n satisfied in the first place, 1.e
inst multicls delfzncants have arise
occurrance or series of transac:tic

Evelyn Avent

noto

ther

—



is taken. When an apreal is taken, exhibits returned by the Court
of Appeals will be removed by the offering party within thirty (30)
davs after written notice by the clerk. Exhibits not so removed will
be disposad of by the clerk in any convenient manner and any epense
incurred taxed against the offering party without notice.

j Exhibits which are determined by the Judge to ke of a special
<

i naturs, so as to make 1t improcer for them to be withérawm, shall
. be retained in the custedy of the clerk pending disposition on order
l of the court.
{
. ———=> NOTE: Kreager offered another amendmwent - get this from the tape.
§ c. Propocsed Rule. Parties Responsible for Accounting of own Costs
. This proposal by Mr. Jones was deferred until the next mweeting of
; the committes.
!
' d. DProposed Rule. Documents not to be Filed
! This crcoposal by Mr. Jones was also deferred until the next meeting
i £ s i+

The follcwing proposal by Mr. Clarkson was approved:

g

*

ule 264. Videotarze Trial.

By agreement of the parties, the trial court mav allcw that
any testireny agreed by the parties and such other evicdence as may
te appropriate be presented at trial by videotape. The expenses
of such videotape recordings shall be taxed as costs. If any
party withdraws agreement to a videotape trial, the videotare costs
that have accrued will be taxed against the party withdrawing from

the agreement.
] -
K 9 ——p £. Rule 87
' rd

Following report by William Dorsaneo and discussion the committee
approved Rule 87 as follows:

Rule 87. Determiniation of Motion to Transtfer

2. (b) Cause of Action. It shall not be necessary for a
claimant to prove the merits of a cause of action, but the exist-
ence of a cause of acticon, when pleaded properly, shall ke taken as
established as alleged by the pleadings. kut When the claimont's
venue venue allegations relating to the place where the cause of
action arose or accrued are specifically denied, the pleader is
required to supgort his pleading that-fhe-eauge-ci-aeeicon-ox-a
para-bhareafo—aeerned-in-the-county-of-sutt by prima facie proof,
as provided in paragraph 3 of this rule, that the cause of action,

-
OF-a-part-tharecd—aroge-or-aceruad-in-tha-councy-ef-ans

__3_

-t

a

00200052



cefendant seeks transfer to a county where the cause of action or

a part thereof accrued, it shall be sufficient for the defendant

to plead that if a cause of acticn exists, then the cause of action
Or part thereof accrued in the specific county to which transfer is
soucht, and such allegaticn shall not constitute an admission that
a cause of action in fact exists. A defendant who seeks to trans-
fer a case to a county where the cause of action, or a part thereof,
accrued shall be required to support his mction by prima facie
proof as provided in paragraph 3 of this rule.

5. He-Reheawins, Additional Motions. If a motion to transfer
is overruled and the suit retained in the countv of suit or if a
motion to transfer is sustained and the suit is transierred to another

county, no additional motion to transfer mav be made bv a partv wnose
motion was overruled or sustaimed except on grouncs that an impartial
trial cannot be had under Rules 257-259.

A subsecuentlv-joined partv mav not file a motion to transfer
based on venue crounds previouslv raised bv another warty, but such
subsecuentlv-joined varty mav ccrmlain on avceal of improper venue
based urccn grounds previously raisad in the moticn ©o trans-er or

anoTier Taerwy.

Yo moticn for rehearing of a venue ruling shall ke recuired,
but nothing in this rule shall prevent tne trial court from consicer—
ing the motion of a subsequently-joined party Or reconsidering an
orcer overruling a motion to transfer.

(Present Section 5 deleted in entirety.)
g. Rule 680

Judge Thurmond stated that the subcommittee felt this was a problem

in the family law area and that the Family Law Section should handle this
matter through legislation. Mr. Green suggested that the matter be carried
over to the new Bar year.

h. Rule 272

Mr. Kreager said the subcommittee felt this Rule needed studv. A

MOTICN was made, seconded and ADOPTED to carry the item over to the new
Bar year.

00000053

There being no further business the meeting was adjourned.
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Urnless whe mctiocn to transfer is based on the grcunds thzt an
irzzreizl trizl cznnot e had under Fules 257-23% or on the cround
of mandatory venue, provided that such clzim was previocusly not
zvailable to the movant or to the other movant or movants. 1In
additicn, 1f venus has been custained as acainst a motion to
transfer, or if an action has been transferred to a procer county
in response to a motion to transfer, then a motion to transfer by
a carty added sutsecuent to the venue proceedincs mav be filed
but not considered, unless the motion to transier ig based on

the crounds that an impartial trial cannot be had under Rules
257-22% or cn the cround cf mendatory venus, proviced that such
clazim wzs not mads bv the other movant cr movants.

Parties who are adcdad subsacgusntly to an action and are
creclucded by this rule from having a motion to transfsr considered
may raise the propriety of venue on appeal, provided that the
carty has timely filed a motion to transier.
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2. (&) Czus2 ¢ azczizro. It snzll not e necesssary for a
clzimant to orowve ths merics ¢l 2z czuse of acticn, but the

the claimant's venue allegations relating to the place where the

cause of action arcse or accrued are specifically &enied, the

pleader is reguired to sucpert his rleading thas-thRe-cause-os

‘agtian, @r a pare there
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s o,
raea

a.
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ef, a tm-tke- eu:ty-ef—s&:t by
orima facie prooi, as provicdsd in paracraph 3 of this rule, thas
ths czuse of acticn, c©r a ctar+ thesrecf, arcse or accrued in the
ccuntv ¢ suit. If & defencant seeks transfer toc a county whare
the causa of action or a part thereof accreed, it shall be

s &

sufficient for the defendant to plead that if a cause of acti

exists, then the cause of action or part thereof accrued in t

scecific county to which transier is soucht, and such allecat
shall nct constizute an zcdmission that a cause of action in £

.

exists. A defsncant who seeks tc transfer a case to a county

on
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act
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wemva BresassSimsas ynliess the motion to transier is baszZ on ;

the grcu:ﬂds that an imzartizl trizl cannct be had under Fules ’

257-235cr on the ground ¢ mancatory venue, provicsE that such

claim was previodsly not évailable tc the movant or tc the other I

mcvant or movants. In addition, if venue has been sustained as l

acainst a moticn to transfer, or if an action has been transferred

tCc a proper countv in response to a motion to transfer, then a '

mecticn to transier bv a partv adéed subsecuent to the rulinc on

another partv's motion. to transfer mav be filed 'as a cre’rec:uﬂi‘si-.e-{-z'.il

tc an acoeal, but it shall be consifered as overruled bv posraticn '

cf Izw upon £iling, unless the motion tc fransfer is bas=< on the

crcuncs that an imcartial triel cénnot be hacd under Rules 237-238 '

cr on the grounc of mandatoryv venue, Trovicded that such clzim was

not made by the cther movant or movants. ‘
Parties who are adcded subsecuently to an actiohvand are

pracluded by this rule from having a motion to transfer consicdered

may raise the propriety of vernus cr ez-peal, provicded that the

pa&rty has timely filed z moticn tc transier.
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. THE SUPREME COURT OF TEXAS cLeng

JOHN L. HILL PO BOX 12248 CAPITOL STATTON MARY M. WAKEFIELD
JUSTICES AUSTIN. TEXAS 787 11 EXECUTIVE ASST.
" SEARS McGEE : WILLIAM L. WILLIS
ROBERT M. CAMPBELL A
FRANKLIN §. SPEARS ADMINISTRATIVE ASST.
CL. RAY MARY ANN DEFIBAUGH
JAMES P. WALLACE :
TED 7. ROBERTSON
WILLIAM W. KILGARLIN

RAUL A. GONZALEZ

September 18/ 1985

Mr. Luther H. Soules, III, Chairman
Supreme Court Advisory Committee
Soules & Cliffe

1235 Milam Building

San Antonio, TX 78205

Mr. Michael T. Gallagher, Chairman
Administration of Justice Committee
Fisher, Gallagher, Perrin & Lewis
70th F1., Allied Bank Plaza
Houston, TX 77002

Re: Rule 101

Dear Luke and Mike:

I am enclosing a letter in regard to the above
rule.

May I suggest that this matter be placed on
our next Agenda. :

Sincerely,
_

J s P. Wallace
stice

JPW:fw
Enclosure

00000058







\

R
\,
\
\
@

LOGAN, LEAR. GOSSETT., HARRISON, REESE & WILSON

ATTORNEYS AT Law
12 NORTH ABEL
P. O. DrRAwER 811
SAN ANGELO, TEXAS 76902.0911

.'%

RaLrPH LOGAN (1813.1983) TELEPHONE ($15) €13.2291

ToM LEAm
GREG GOSSBETT
GECRGE W. HARRISON P !‘
MorRrIS M, REESE. JR )
c W
.'OL:‘[::HANlL;?TDAVIS September 12, 1985 I‘Y“’/ ;4[/07
.rN b
WA
Honorable John Hill, Chief Justice ' /,/
Texas Supreme Court
Supreme Court Building
Austin, Texas 78711
Re: Proposal of Amendment to the Texas Rules of Court

Dear Chief Justice Hillf

I would like to propose a change in the requisites for ci-
tation as set out in Rule 101 of the Texas Rules of Civil
Procedure. Presently our citation has required the defen-
dant "to appear by filing a written answer to plaintiff's
petition at or before ten o'clock A.M. of the Monday next
after the expiration of 20 days after the date of service
thereof.

My objection to this anachronism is two-fold. First, the
computation of the answer day can scometimes be confusing,
particularly if the twentieth day falls on Monday or the
Monday is a holiday. Secondly, often 1ntellloent clients
assume that they must appear in court at ten o'clock on
the answer day and are confused by this terminology. Why
not provide that an answer must be filed within a definite
time, such as 20 days as required in federal court?

In this age of fair notice and consumer protection I would
also suggest that citation might contain some simple state-
ment -‘to the recipient, such as: You have been sued. You
have a right to retain an attorney. If you do not file a
written answer with the appropriate court within the appro-
priate time, a default judgment may be taken against you.

Your consideration to the above will be greatly appreciated.

With warmest regards, I'remain

Very truly yours,

HARRISON, REESE & WILSON
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£5072.00:CPH:kah:1/17/86: £k-15

TO:

The Texas Supreme Court

0 The Administrative Justice Committee

AMD
The Supreme Court Advisory Committee

Petition for Amending Rules 103 and 106
of the Texas Rules of Civil Procedure Pursuant
to the Supreme Court's Rule-Making Authority
Under §22.004 of the Texas Covernment Code

A

KENNEDY, PRUPLEESON & RACKNEY

BY: EDWARD S. HUBBARD
TPA£#10131700
1600 Four Allen Center
Houston, Texas 77002
(713) 951-0730

Attorneys for The Texas

Association of Civil
‘Process Servers

a
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. 45072.00:CPH:kah:1/17/86:#kx-15

PETITICN FOR AMENDINC RULES 103
AND 10€ OF THE TEXAS RULES OF CIVIL PPOCEDURE

TC TILC HONORABLE CHIEF JUSTICE AND ASSOCIATE JUSTICES:

NOW COMES THE TEXAS ASSOCIATION OF CIVIL PROCESS SERVERS,
whose members are engaged in the business of private proéess
service within the State of Texas, and petition this Court to
arend Rules 103 and 106 of the Texas Rules of Civil Procedure, so
as to allow for the alternative of private service of process in
civil cases without first requiring such sgervice to be attempéed
thrbugh Sheriffs, Constables or court clerks. In suppcrt of such
petition, THE TLXAS ASSCCIATION OF CIVIL PROCESS SERVERS, provide
the following arguments:

I.

et JUDICIAL AND SOCIAL
POLICY: THE NEED FOR CIANGE

There comes a time iﬁ the evolﬁtion and development of the
lawas of every Jjurisdiction when changcé should be made in even the
most enduring and traditional laws or policies. There are rules
and customs logically and rationaily founded that eventually
beccme outdated or outweighed by practical considerations. Our
State's judicial system has arrived at such a time for change in

Pules 103 and 106 of the Texas Rules of Civil Procedure, which

‘regulate service of process in civil cases.
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Limitéd budgets and increased needs for law enforcement arse
inherent in urkan, and rapidly growing counties. The population
of Texas céntinues to grow at a rapid pace, and the state now con-
tains more than sixtaen m{lilon inhabitants. [U.S. Dept. of
Cormerce Bureau of Census Estimates of the Resident Population of
States, July 1, 1984 and 1985]. Constant gro#th has strained the
akility of liéited county budgets to provide for easential public
services, while increasing the demands upon peace officers to pro-
vide adequate law enforcement to protect the public. lore signi-
ficantly, the vurtanization of Texas will be a lasting cause of
strained budgets and increased law enforcement requirements.

It is the mandatory duty of Sheriffs and Constables of Texas
to serve all writs ancé processes directed or delivered to them by
legal authority. TEX. PEV. CIV. STAT. ANN. art. 6883 and 6885
(V;rnon 1960). Sheriffs and Constables are required to attempt
service of process befcre others may be allowed to attempt such
service. TEX. REV. CIV. PROC. Pule 103, Rule 106. The limiteqd
county budgets and increased public safety responsibilites cause
understaffed Sheriffs' and Constables' Departments. It has been
proven that Sheriffs' and Constables' Departments can become so
understaffed that they cannot meet all the needs of ﬁhe public for
which they have responsibility. 2As a reéhlt, service of process

is not effected. See Garcia v. Gutierrez, 697 S.W.2d 758 (Tex.

app. = Corpus Christi 1985, no writ); lLawyers Civil Process v.

State Ex. Rel. Vines, 690 S.W.2d 239 (Tex. App. ~ Dallas 1985, no

writ). The courts in those cases give strong indications that
2 00000062



private process servers should he allowed to serve all process;

however, the courts hands were tied since the rule-making author-

ity on that matter rests with the Texas Supreme Court. Garcia v.

Gutierrez, 697 S.wW.2d at 759.
Texas has placed a heavy burden on its taxpayers to try and

provide sufficient staff and equipment to accommodate the rmounting

documents which must be szerved. Yet the majority of taxpayers

never need or use the Jjudicial system, while there are others who
need and desire access to the Courts to prosecute claims and
requests. Some of that heavy burden can be and should be shifted
from the larce taxpayer pool to the relatively'small number of
persons and entities which seek access to the system. TFree eﬁter—
prise serﬁice of process shifts some of that burden. Although it

can be said that many or most Sheriffs' and Constables' Depart-

ments operate with zeal and determination, they will not be able

to equal the efficiencies inherent in a free enterprise endeavor

due to the burdensocme budgeting processes and taxpayer limits.

See Garéia v. Gutierrez, 697 S.W.2d at 759.

The Federal Rules of Civil Procedure have for sometime
allowed private persons to serve procesa. (Fed. R. Civ. Proc. Rule
4) There are no substantive complaints’ regarding the Federal
system which allows such process. Due prbgess is met, access to
the Courts |is more efficient, and judiclal economy has been

served. In the Garcla and Lawyers Civil Process cases the Courts

stated that the arquments of judicial economy and efficiency are
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" rerresentatives cf the Texas

persuasive, and virtually declared that it would be in the best
intorest of our judicial system to allow private process service
similar to that allowed under the Federal rules.

Moreover, an adoption of the pracfical efficiencies of'the
private process service alternative need not jeopardize -the fair-
ness and legitimacy sought to he maintained througch the present
system. First, the alternative of public process service through
Sheriffs, Constables and court clerks (by certified mail) should
remain available for theose litigants who could not afford the ger-

vices c¢f private process servers, bLbut who necd access to the

systen. See Poddie v. Conneticut, 401 U.S. 371, 97 s.ct. 780
(1971).

Second, in recent hearings before the Texas legislature,

Private Investigators Board
acknowledged that the Board could use its present facilities to

provide for 1licensing and requlation of the private process

service industry. (Hearing held on HR£613 bhefore the House

Cermittee on Law Enforcement, lMay 1, 1985). By maintaining public

alternatives and state supervision, the state will Dbenefit from

the efficient private alternative withcut abandoning its

regponsibility to protect the public welfare.
7e petition the Court for relief, because the common law is
not an avenue available for change in the rules of civil process

in this particular instance. The rules are statutory in nature.

It is felt by many that on some issues change in the common law is

the most effective or appropriate means in meeting the changing -
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neads of the ijudiclal system and desires of the people. That

methed of change is left to our judicial branch. Because it is

statutory, the Texas Pules of Civil Procedure would seem to need

legislative enactment for the change. In Texas, however, this is
not true. The Texas legislature has seen fit to allow the well

regspected Texas Supfeme Court to establish the PRules of Civil

Procedure and make changes where needed. TEX. GOV. CODE §22,004.

Thus, the Fules o0of Civil Procedure are develored and overseen
jointly by the legislative and 3judicial branches.

The lecislature in.several recent sessions reviewed the need
for a change in the rules of process serving. In 1983, the 68th

Session of the Texas Legislature passed chances allowing private

process servers to ‘serve civil prccess issued by the Courts of

this state in the manner provided by law for service by Sheriffs
and Constables with few exceptions. That passage exhibited the
desire of the people of Texas through their elected representa-
tives to change the rules regarding service of process in this
state. The cha;ge retitioned for herein would have been effective
that year, but for a Governor's veto. llow two of the three
branches of the Texas government have had a hand in the movement
of the state to change the rule. The legislature has approved it.
A Governor has not. Years aco the 1e§islature understood and

continues to understand that the highest Court in the Texas Jjudi-

cial aystem should have the best knowvledge and understanding of
the Texas Rules of Civil Procedure, and it is the Texas Suprene
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Court that should make the change whose time has come.
II.

Legal Arguments and Auvthorities In
Sunrcort of Amending PRules

The inadequaciéé arising from the strict construction of

Pules 103 and 106 have become acute, and are affecting litigants’

abtility to cbtain effective access to this state's judicial system

for redress of agrievances. Without a change in the methed of

service of proceszs the state may soon be faced with a system of
service of process which violates its own bonstitutiéh, ag well as

the guarantee of due process under the Fourteenth Amendment to the

United States Constitution.

Under Article 1, Section 13 of the Texas Constitution "[alll

courts shall be open, and every person for an injury done him, in
his lands, goods, person or reputation, shall have remedy by due
courge of law." In interpreting the requirements of Section 13,

the Texas Supreme Court has stated that "a statute or ordinance
that unrcasonably abridges a justifiable right to obtain redress
for injuries caused by the wrongful acts of another amounts to a

denial of due process under Article 1, Section 13 and is there-=

fore, void."™ Sax v, Votteler, 642 S.W.2d 661, 665 (Tex. 1983).
In applving this standard the Court stated that the litiqgants'
right. to redress would re balanced against the legislative basis

for the regulation, considering both the general purpose of the
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rule and the extent to which the litigants' right to redress is

affected. Sax v. Votteler, 648 &.W.2d at 665-666. Moreover,

since 1885, the U.S. Supreme Court has recognized that the Due
Process provisions of the Fifth and Fourteenth Mmendments to the

United States Constitution guarantee a right of eaccess for

liticants to the 3judicial process. Doe v. Schneider, 443 F.Supp.
780 (D. Kansas, 1978). The right of access is triggered when "the
judicial proceeding becomes the only effective means of resolving

the dispute at hand..." Boddie v. Conneticut, 401 U.Ss. 371, 377,

21 S. Ct. 780, 785 (1971). The right of access reguires that
perscns who are forced to settle their claims through the judicial
system shall be given a meaningful opportunity to be heard.

Poddie v. Conneticut, 91 S. Ct. at 785: See Dorsey v. City of New

'York, 321 N.Y.S5.2d8 12%, 130 (1971).

The "right to access"” is a right to effective access to judi-
cial recourse, as oprosed to a right to a certain remedy. Yhen
the availabilty or functioning of the judicial process ie impaired
by acts of the State, so as to interfere with, or irpede a 1liti-
gants' access to the judiciai system for redress of his rights,
the State has deprived the Plaintiff of liberty or property

without due process of law. Doe v. Schneider, 443 F.Supp. at 787;

Boddie v. Conneticut, 91 S. Ct. at 791 (Brennan concurring); See

Pope and McConnico, Practicing Law with a 1981 Texas Rules, 32

Baylor L. Rev. 457, 484 (1980). A cause of acticn whether

grounded in the common law or granfed by statute, is a property
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right prctected by the guarontee of Due Process. Sax wv.

———

Votteler, G648 S.W.2d at 665. Courts, when applying the Cue
Process guarantee to the right of access, have found that a
refusal te allow an individual to be served with judicial process

viclates due prcocess of law. Application of Brux, 216 F.Supp. 256

(D. Yaw, 1963); Doe v. Schneider 443 F.Supp. at 787.

In April, 1985, the Court of Appeals for the Fifth Supreme

*Judicial District of Texas ruled that the mandatory language of

Pulee 103 and 106 was binding, and that private civil process

servers could not serve citations without service having reen

attempted by Sheriffs or Constables first. Lawyers Civil Process

v. State Ex. Rel Vines, 620 S.W.2d 939 (Tex. App.- Dballas 1985, no

writ.) Testimony received by the trial court in the Lawyers Civil

Process case, showed that there were as many as 25,000 unserved
papers over the past three years in Dallas County alone.l Both

the appellate court in the Lawyers Civil Process case and the

Corpus Cﬁristi Court of Appeals in Carcia v. Cutierrez, 697 S.W.2d
758 (Tex. App. - Corpus Chfisti 1985, no writ) found the practical
arguments of ccounsels represen;ing the appellants, which cited the
limited county budgets, understaffed Sheriffs' Departments and
inefficiencies inherent in the governmental system in support of

the more ecfficient private civil process alternative, to be

Appellant's brief in the Lawyers's Civil Process case
cited the following facts in support of itd arguments
against the mandatory application of Pules 103 and 106:
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persuasive. Thouch noting the strength of the arqument, the court
was forced to Ifind that "unfortunately, however, no amount of
practical consideration or desire for Judicial economy and
efficiency can transfer to this court the decision on matters
which have already been decided by statutory enactments o¢f the

legislatﬁre and the rule-making authority of the Supreme Court.”

footnote cont.-

"In a trial before the court, Plaintiff Keene, Constable
of Precinct 1, Pallas County, Texas, testified that he had a
backlog of civil papers for the last three or four years.
(s.r. 12%). Cefendant's Exhibit No. 5 1s Keene's activity
report. The report for January, 1983 showed that there were
6,280 unserved papers. (S.F. 131). A paper which is paid for
but not served, is returned as served in Keene's report.
(s.F. 130). Keene's record showed that he served 4,729
papers in January 1983, but that figure included the papers
that FKeene returned to the Clerk's office that were not
served. (s.r. 1231, 132). Keene did not have a statistical
record with him that woculd show how many unserved parers he
had in his office at the time he testified. (S.F. 132).

"Plaintiff - Jack Richardson, Constable of Precinct 2,
Dallas County, Texas, testified that the total number of
papers including criminal warrants that he had on hand
September 30, 1983 was 8,397. Richardson also reported as
served papers for which he had been paid hut which he had
been unable to serve. His report that 3,472 papers were
served in the month of September, 1983 included such raid-for
papers which were not actually served. (S.F. 137, 137).

"Judge Dan Gibbs, Judge of the 303rd District Court tes-
tified that he frequently riqgned orders appointing private
process servers to serve citations out of his court. He hacd
been doing this for two or three years. Refore he signs the
order he receives a sworn mwotion and a motion to appecint the
process server. These sworn motions set out ae reasons for
the order: the backloag of unserved .civil process and the
delays in serving the procoessa. {s.I'. 141-142)
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Vhere the Courts lack the discretion to provide for quick and
efificient access to the judicial system, (regardless of the situa-
tion or the needs c¢f litigants, the rules will inevitably lead to
impractical adn inquitable results, and will "endanger our entire

system of Jjustice.™ Pope and licConniceo, Practicing Law With the

1281 Texas Pules, 32 Baylor Law Peview 457, 484 (1980).

The Court in the Garcia case correctly isoclated the only

effective meanz for changing the current inequitable circumstances

footnote cont.-

"Jucdge Gibbs testified that when a temporary restraining
order is involved in a petition filed in a family court, the
temporary restraining order lasts only ten days. In order
for the temporary restraininga order to become a temporary
injunction it must be heard within ten days and nctice must
be given to the responding parties in sufficient time to give
adecuate notices to get prepared. Unless the papers are
served within time to give proper notice, the temrorary
restraining order is either dissolved or has tc be ccntinued.

This will produce a backlog in cases involving temporary
restraining orders.

"The same situation exists with regard to contempt
motions. :

‘"On Motions to Mcodify that have to be set at least
thirty days with sufficient time to answer and respond, if
service is not achieved within that lenath of time, those
motions have to be reset and therefore, build up the backlog
of cases down the line. (8.F. 143, 144).

"Judge Gibbs's experience 1is that in most cases the
docket of his court is assisted by private process scrvers

hecause it is faster and the service is better. In response
to the cuestion, "Would the lack of private servers cause
delays of ycur docket?"” he responded, "We are qgetting more

definite answers, and those people are notified at 'a proper
time by using them.

10
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caused by the present rules. The problem will not be solved by
trying to coerce the Commissioner's Court to budget more funds for
service of process. Instead, noting the practical cifcumstances
that face Sheriffs and Constables in this state, the proper remedy
is for this Court, through its rule-making authority, to change
the rules to allow for the alternative of private service of pro-
cess. As cited above, the political and practical censiderations

facing the legislature, Governor and Commissioner's Courts in

fcotnote cont.-

"Judaqe Linda Thomas, Judce of the 256th District Cocurt,
testified that when she signed orders appointing private
process gervers for citations, notices, and temporary
restraining orders she examines the motion requesting
appointment, the affidavit supporting the request £for the
appointment for its sufficlency as a basis for signing the
order before she signs the order. (S.F. 161, 162).

"Her experience found a necessity for appointing private
process servers because in the 265th District Court, which is
a family court, the Court is frequently trying to prevent
something from occurrina, such as children being taken out-
side the Jjurisdiction, or trying to keep money in bank
accounts, and private process servers give an additional
option for getting service and getting people under orders
until there is a Cocurt bearing. (S.F. 162, 163.).

"In many of her cases she is dealing with the threat of
money, and children and there 18 a need for immediate
service. With the use of private process servers the courts
have not had to reset their docketq nearly as much as they
did in the past. (S.F. 16G2)

"Sergeant Stanley Polin testified as a representative of
Sheriff Don DByrd in response to a subpoena issued cn Don
Byrad. Polin produced a memorandum dated Cctoker 5, 1983,
introduced as Defendant's [Exhibit #30, summarizing the
numbers of papers received, cxecuted, and returned executed
for the years 1979 through 1983. (S.F. 148, 149).
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aprpropriating funds makes it impractical for Sheriffs or
Constables to meet the growing demand for access to the courts of
this state. Therefore, it is for the Court through its rule-mak=-
ing authority to devise rules which will aquarantee to all 1liti-

cants an equal right of access to the 3Jjudlicial process while

fcotnote cont.-

"Defendant's Exhibit 230 shows that for the years
tabulated, the sheriff's office received 74,217 papers,
executing 55,898 papers, and returned unexecuted 18,205
papers. The total papers on hand as of 10/1/83 was 1,005.

"Rolin testified that the nubmer of papers coming into
the Sheriff's Department dropped off after 1981. (S.F. 150).
Basically, the sheriff's office does not serve civil process,
writs of garnishment, habeas corpus, injunctions, criminal
subpecenas, duces tecum, summons, citations, notices,
citations by public indication or posting, or probate papers.
(s.F. 156}).

"tthen citations are sent to the sheriff's office they
are routed to Constable Forrest Keene's office. (s.F. 156,
157). If there is a criminal case witness outside of
Precinct 1, the subpoena is sent to the proper constable even
if the request to the sheriff 1is to get the witness for the
criminal trial the next day. (s.F. 157, 158).

"Bolin testified that the Sheriff's office does not
serve civil papers because there is an order not to serve
civil process except for certain types which have addresses
in Precinct Number 1. The reason for this is there is not
enough staff in the Sheriff's Department to do it because the
sheriff's budget does not allow him to hire sufficient
staff. (S.F.170) .

footnote end.

00000072



protecting the state's interest in avoiding frivolous claims and

lawsuits. As the U.S. Supreme Court noted in Boddie w.

Conneticut:

"American society... bottoms its systematic defini-
tion of individual richts and duties, as well asn
its machinery for dispute settlement, not on custom
or the will of strategically placed individuals,
but on the common-law model. It 1is to courts or
other quasi-judicial official bodies, that we ulti-
matecly look for the implementation of a regularized
orderly process of dispute sgettlement... Without
this guarantee that one may not be deprived of his
righte, neither liberty nor property, without due
process of law, the State's monolopy over tech-
nigues for binding conflict resolution could hardly

be said to be acceptable under our scheme of
things.” 401 U.S. at 375-376.

(l CONCLUSIGH
Today there existes a barrier to the effective access of liti-
gants to the judiq%al system, due to the failure, of Sheriffs and
Constables to serve process. Ultimately, it is for the courts to
uphold the rights quaranteed to citizens through their constitu-
tionas. This responsibility can be carried out through the court's
case or controversy Jjurisdiction, or when applicable, through its
rule-making authority. The problems inherent with the strict con-
struction of Pules 103 and 106 thfeatgn the legitimacy of the
judicial uyétem. Therefore, we ask thqﬁnthis court review the
present rules of civil procedure applicablg to service of prgccss

and arend them in order to guarantee effectively an equal right of

access to all litigants to the judicial process.

S
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PRAYER
WHERFFORE, Petitioner, TIIL TEXAS ASSCCIATICON OF CIVIL PRCCESS
RV

4]
1
tr

NS, request that this Court, throuch its rule-making author-

ity, arend Rules 103 and 106 of the Texas Rules ¢f Civil Procedurn

te provide for the alternative of private service of process of

2ll citations, writs and other forms of process in civil cases at

the initiation of legal proceedings, and for such other and

further relief to which the petitioner may show itself Jjustly

entitled.

Pespectfully subritted,

KENMNERY, BUPRLESCH & HACKNEY

2%
Cdward S. Hukbharsd
TDOR210131700
1€C0O rour Allen Center
llouston, Texas 77C02
(713) 951-0730

ATTORNLY FOR PETITIOMER
TLEXAS ASSCCIATION CF CIVIL
PRCCESS SERVERS
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JUDICIAL AND SOCIAL
POLICY: THE NEED FOR CHANGE

There comes a time in the evolution and development of the

lazws of every jurisdiction for changes to be made in even the most

enduring and traditicnal laws or policies. There are rules and

custems logically - and rationally founded that eventually become

outdated or outweighed by practical considerations. Our judicial

system and our society in Texas have arrived at that time for

change in the Texas PRules regarding service of citation in civil

cases.

Limited budgets and increases in the need for law enforcement

activity are inherent in urban counties and rapidly growing coun-

ties. The population of Texas continues to grow at a rapid pace

and the state now contains more than fifteen million inhabitants.

(cite state records). This constant growth has contributed to

limited county budgets and increased responsibilities of public

peace officers over matters of public safety; but, more signifi-

cantly the urbanization of Texas will be a lasting cause of

limited budgets and increased public safety responsibilites.

It is the manditory duty of Sheriffs‘énd Constables of Texas

to serve all writs and processes directed or delivered to them by

legal authority. Tex. Rev., Civ. Stat. Ann. Art. 6883 and 6885

{Vernon 1960). In certain instances Sheriffs and Ccnstables are
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recuired to attempt service of process before anyone else is

allowed to attempt the service. Tex. P, Civ. Rule 103, Rule 106.
The limited county budgets and increased public safety responsi-

bilites cause understaffed Sheriffs and Constables Departments.

It has been proven in the past that Sheriffs and Constables
Departments can become s& understaffed that they cannot meet'fhe

needs of the public. As a result, service of process cannot

effectively be had. See Garcia v. Gutierrez, 697 S.W.2d 758 (Tex.

app. - Corpus Christi 1985); Lawvers Civil Process v, State Ex.

Rel. Vines, 690 S.W.2d 939 (Tex. App. - Dallas 1985). The courts

in those cases give strong indications that private process
servers should be allowed to serve all process; however, the
courts hands were tied since the rule making authority on that

matter rests with the Texas Supreme Court. Garcia v. Gutierrez,

697 S.w.2d at 759.

Texas has placed a heavy burden on its taxpayers to try and

provide sufficient staff and eguipment to accommodate the mounting

documents which must be served. Yet the majority of taxpayers

never need or use the judicial system, while there are others who
need and desire access to the Courts to prosecute cléims and
requests. Some of that heavy burden can be and should be shifted
from the large taxpayer pool to the relatively small number of

persons and entities which seek access to the system. Free enter-
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prise service of process shifts some of that burden. Although it
can be said that many or most Sheriffs and Constables Departments
operate with =zeal and determination, they will not be able to
equal the efficiencies inherent in a free enterprise endeavor due
due to the burdensome' budgeting processes and taxpayer limits.

See Garcia v. Guetierrez, 697 S.W.2d at 759.

The Federal Rules of Civil Procedure have for sometime
allowed persbns specially appointed for .the purpose of service of
process to serve process and a large number of the states also
allow it. (**Footnote of Citations) There are no substantive
complaints regarding the Federal or state systems which allow such
process. Due process is met, access to the Courts is more effi-
cient and judicial economy has been served. 1In Garcia and Lawvers

Civil Process, Inc., the courts have stated that the arguments of

judicial economy and efficiency are persuasive and have virtually
declared that it would be in the best interest of our judicial
system to allow private process serving similar to that allowed
under the Federal rules.

The common law is not an avenue available for change in the
rules of civil process in this particular ‘instance. The %ules are
statutory 1in nature. Tt 'is felt by rnény that on some 1issues
change in the common law is the most effective or‘appropriate

means in meeting the changing needs of the judicial system and
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desires of the people. That method of change is left to our judi-
cial branch. Recause 1t 1is statutory, the Texas Rules of Civil
Procedure would seem to need legislative enactment for the change.
In Texas, however this is not true. The Texas legislature has
seen fit to allow the well respected Texas Supreme Court to
establish the Rules of Civil Procedure and make changes where

needed. (Cite legislative statute, 1if available). Thus, the

Rules of Civil Procedure are developed and overseen jointly by the .

legislative and judicial branches.

The legislature in several recent sessions reviewed the need
for a change in the rules of process serving. In 1983, the 68th
Session of the Texas Legislature passed changes allowing private
process serQers to serve civil process issued by the Courts of
this State in the manner provided by law for service by Sheriffs
and Cénstables with few exceptions. That passage ekhibited the
desire of the people of Texas through their elected representé—

tives to change the rules regarding service of process in this

state. The change petitioned for herein would have been effective .

that year but for a Governor's veto. Now all three brgnches of
the Texas government have had a hand in the movement of the state
to change the rule. One legislature " has approved it. Cne
Governor has not. Years ago the Legislature wunderstood and

continues to understand that the  highest Court in the Texas judi-

cial system should have the best knowledge and understanding of
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the Texas Rules of Civil Procedure and it is the Texas Supreme
Court that should make the change whose time has come.

Legal Arguments and Authorities 1In
Support of Amending Rules

The inadequacies arising from the strict construction of
Rules 103 and 106 have become aéqte and are affecting litigants'
ability to obtain effective access to tﬁis State's judicial systenm
for redress of grievances. Without a chang in the ﬁethod of ser-
vice of process the State may soon be faced with a system of ser-
vice of process which violates its own constitution, as well as
the guarantee of due process under the Fourteenth Pmendment to the
United States Constitution.

Under Article 1, Section 13 of the Texas Constitution "[al
all courts shall be open, and every person for an injury done him,
in his lands, goods, person or reputation, shall have remedy by
due course of law.” In interpreting the requirements of Section
13, the Texas Supreme Court has stated that "a statute or ordi-
nance that unreasonably abridges a justiciable right to obtain
redress for injuries caused by the wrongful acts of another
amounts to a denial of due process under Article 1, Sectiqn 13 and

is therefore void." Saxs v. Votteler, 6&8 S.W.2d 661, 665 (Tex.

1983). In applying this standard the Court 'stated that the liti-

gants' right to redress would be balanced against the legislative

basis for the regulation, considering both the general purpose of
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the rule and the extent to which the litigants' right to redress

is effected. Saxs v. Votteler, 648 S.W.2d at. 665-666. Moreover,

since 1885 the U.S. Supreme Court has recognized that the due
process provisions of the Fifth and Fourteenth Amendments to the
United States Constitution guarantee a right of access to liti-

gants to the judicial process. Doce v. Schneider, 443 F.Supp. 780

(D. Kansas, 1978). The right of access 1is triggered when "the

judicial proceeding becomes the only effective means of resolving

the dispute at hand..." Boddie v. Conneticut, 401 U.S. 371, 377,

91 S. Ct. 780, 785 (1971). The right of access regquires that

persons who are forced to settle their claims through the judicial

process shall be given a meaningful opportunity to be heard.

Boddie v. Conneticut, 91 .S. Ct. at. 785, See Dorsey v. City of New

York, 321 N.Y.S.2d 129, 130 (1971}).

The "right to access" is a right to effective access to judi-
cial recourse as opposed to a right to a certain remedy. When the
availabilty or functioning of the judicial process is impaired by
acts of the State, so as to interfere with, or impede a litigants'
access to the judicial system for redress of his rights, the State

has deprived the Plaintiff of liberty or property withoutidue pro-

cess of law. Doe v. Schneider, 443 F.Sup. at. 787; Boddie v.

Conneticut, 91 S. Ct. at. 791 {(Brennan concurring):; See Pope and

McConnico, Practicing Law with a 1981 Texas Rules, 32 Baylor L.

RPev. 457, 484 (1980). A cause of action whether grounded in the

common law or granted by statute, is a property right protected by
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the guarantee of due proccess. Saxs v. Votteler, 648 S.W.2d at.

665. Courts, when applying the due process guarantee to the right
of access, have found that a refusal to allow an individual to be
served with judicial ©process violates due process of law.

Application of Brux, 216 F.Sup. 956 (D. Haw. 1963); Doe v.

Schneider 443 F.Supp. at 787.

In April, 1985, the Court of Appeals for the Fifth Supreme
Judicial District of Texas ruled that the manditory language of
Rgle 103 and 106 was binding, and that private civil process ser-
vers could not serve citations without service having been

attempted by Sheriffs or Constables first. Lawvers Civil Prccess,

Inc. v. State Ex. Rel Hines, 690 S.W.2d 939 (Tex. App.- Dallas

1985). Testimony received by the trial court in the Lawvers Civil

Process case, showed that there were as many as 25,000 unserved
papers over the past three years in Dallas County alone. *  Both

the appellate court in the Lawyers Civil Process case and the

Corpus Christi Court of Appeals in Garcia v. Gutierrez, 697 S.W.2d
758 (Tex. App.‘f Corpus Christi 1985), found the pratical argu-
ments of counsels representing the appellants, which cited the
limited county budgets, understaffed Sheriffs Departments and
inefficiencies inherent in the governmental system 1in support of
the more efficient private civil process alternative, to be per-

suasive. Though noting the strength of the argument, the Court
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was forced to find that "unfortunately, however, no amount of
pratical consideration or desire for 3udicial economy and
efficiency can transfer to this court the decision on matters
which have already been decided by statutory enactments df the
legislature and the rule making authority of the,Supfeme Court ."
Whers the Courts lack the discretion to promise, regardless of tﬁe
situation or the need of thé Plaintiff for quick ana efficient
access to the rules, will lead envitably to impractical and
ineguitable results and will "endanger our entire system of

justice." Pope and McConnico, Practicing Law With the 1981 Texas

Rules, 32 Baylor Law Review 457 1980.

The Court in the Garcia case correctly isolated the only
effective means for changing the current inequitable circumstances
caused by the present rules. The problem will not be solved by
trying to coerce the Commissioner's Court to budget more funds
for service of process, rather, noting the pratical circumstances
that face Sheriffs and Constables in this state, the proper remedy
is for this Court, through its rule making authority, to change
the rules to allow for the alternatie ef private service of pro-
cess. As cited above, the political and practical consiaerations
facing the 1legislature, Governor and Commissioner's Courts in
appropriating funds makes it impractical for Sheriffs or

Constables to meet the growing demand for access to the courts




of this state. Therefore, it is fcr the Court through its rule-
making authority to devise rules which will guarantee to all
litigants an egqual right of access to the judicial process while
protecting the State's interest in avoiding frivolous claims and

lawsuits. As the U.S. Supreme Court noted in Boddie wv.

Conneticut:

"American society, of course bottoms its systematic
definition of individual rights and duties, as well
as its machinery for dispute settlement, not on
custom or the will of strategically placed indivi-
duals, but on the common-law model. It is to
courts or other quasi-judicial official bodies,
that we ultimately loock for the implementation of a
regularized orderly process of dispute settle-
ment... Without this guarantee that one may not be
deprived of his rights, neither 1liberty .nor pro-
perty, without due process of law, the State's
monolopy over techniques for binding conflict
resolution could hardly be said to be acceptable

under our scheme of things.”

Today there exists barrier to the effective access of Plain-
tiffs to the judicial system, due to the failure, of Sheriffs and
Constables to serve process. Ultimately, it is for the courts to
uphold the rights guaranteed to citizens throhgh their constitu-
tions. This résponsibility can be carried out through the couft's
case or controversy jurisdiction, or when applicable, through its
rule-making authority. The problems inherent with the strict

v

construction of Rules 103 and 106 threaten the legitimacy of the
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judicial system. Therefore, we ask that this court review present
rules of civil procedure applicable to service of process and
amend them in order to guarantee effectively an equal right of

access to all litigants to the judicial process.

{
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CHIEF TUSTICE

THE SUPREME COURT OF TEXAS

CLERK
MARY M. WAKEFIELD

WILLES

MARY ANN DEFIBAUGH

JOHUN L. HILL PG BON 12248 CAPITOL STATTON

JUSTICES ALSTINTERAS 78 EXECUTIVE ASST.
SEARS MUGEE WILLIAM L.
ROBERT M. CAMPRELL 5
FRANKLIN > SPEARS ADMINISTRATIVE ASS"]
C.L. RAY
JAMEN POWALLACE
TED 7. ROBERTSON
WILLIAM W, KILGARLIN
RAUL AL GONZALEZ June 27, 1986

Mr. Luther H. Soules, III, Chairman
Supreme Court Advisory Committee
Scules, Cliffe Reed

800 Milam Building

San Antonio, TX 78205

Mr. Michael 7. Gallagher, Chairman
Acdministration of Justice Committee
Fisher, Gallagher, Perrin & Lewis
2000 Two Houston Venter

Houston, T: 77010

Re:

Rules 74 and 131

Texas Rules of Appellate Prccedure

Dear Luke and Mike:

The Court requests that your committees consider amending
Rules 74 and 131 of the Texas Rules of Appellate Procedure as
follows:

Rule 74. Requisites of Briefs

Briefs shall be brief. 1In civil cases the brief shall
censist of not more than 30 pages exclusive of the Table of
Contents and Index of Authorities. The court may, upon
motion, permit a longer briet. Briefs shall be filed ...

Rule 131. Requisites of Applications

of error shall be addressed to
and shall state the name of the
the writ. The parties shall be

The avbplication for writ
"The Supreme Court of Texas,"
party or parties applying for
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June 27, 1986
Page 2
designated as "Petitioner" and "Respondent." Application for

writ of error shall be as brief as possible shall consist of

not more than 30 pages exclusive of the Table of Contents and
the Index of Authorities. The court may upon motion permit a
longer brief. The respondent should file N

Sincerely yours,

Sl GER N U N =E e ‘lll Gl U R U R N SN SE ==

a
o
Nl L
Jamés''P. wallace
Jastice
J2W:fw
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CHIEF JUSTICE
JOHN L. HILL

JUSTICES
SEARS McGEE
ROBERT M. CAMPBELL
FRANKLIN 3. SPEARS
C.L. RAY
JAMES P.WALLACE
TED Z. ROBERTSON
WILLIAM W, KILGARLIN
RAUL A. GONZALEZ

Mr. Luther H. Soules,
Soules, Cliffe & Reed
800 Milam Building

San Antonio, TX 78205

Mr.

Fisher, Gallagher,

Houston, TX 77010
Re:

Dear Luke and Mike:

from Mr.

THE SUPRE\I

I1I1,
Supreme Court Advisory Committee

Michael T. Galladgher,
Administration of Justice

COURT OF TEXAS
CAPITOL STATTON
AUSTIN, TEXASN 78711

P.G.BOX 12248

June 24, 1986

Chairman

Chairman
Committee

Perrin & Lewis
.2600 Two Houston Center

Proposed Rule Change
TEX. R. CIV. P.

165a and 330,

I am enclosing a letter and suggested rule changes
Tom Alexander of Houston,

Agenda.
Sincerely,
JZmes P. Wallace
stice
JPW: fw
Enclosure
cC: Mr. Tom Alexander
-Alexander & Fogel
Five Post Oak Park, 24th Fl.
Houston, Texas 77027

CLERK
MARY M. WAKEFIELD
EXECUTIVE ASS'T.
WILLIAM L WILLIS

ADMINISTRATIVE ASST.
MARY ANN DEFIBAUGH

regarding the above rules.

May I suggest that this matter be placed on our next

00Ccoe0sy
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ALEXANDER & FOGEL
Lawyers
Five Post Oak Park
24th Floor
Houston, Texas 77027
713/439-0000

June 18, 1986

Honorable James P. Wallace
Justice, Supreme Court of Texas
Supreme Court Building

Box 12248, Capitol Station
Austin, Texas 78711

Dear Justice Wallace:

In an effort to promote speedy trials and eliminate
cumbersome dismissal’ for want of prosecution, I am enclecsing
suggested rule changes for your consideration. I have sent a
copy to. each member of the Court.

With high regard I remain,

Yours truly,

Tom Alenard

TA:ca
Enclosure: 1

TX SpCt/Rule Change:30
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SUGGEZSTZ RULT CHANGES TO PROMOTE SP

U]

ZDY TRIALS AND ZSLIMINATE
CUMBERSCME DISMISSAL FOR WANT OF PRCSZCUTION PROCEDURES.

NEEZD: RULE 163a, (D.W.0.P.) is not producing speedy

rials.
Instead it is producing unnecessary paper work, cou

t

appearances and judicial determinations without necessari

[ S T
<

pushing the cases toward trial. Additionally, it is a potenti
snare for the party who, missing one cor more of iis requirements
is exposed to dismissal without trial, usuzlly after limitations
have run, and exposing the lawyer to potential liabilitv arising
from dismissal of cases whose true merit may have been less than
initially perceived. The unfortunate client and lawyer are then
without remedy except from each other. This was not the initial
intent of either.

REMEDVY: Revoke Rule 165a and ammended Rule 330 and elimina*e
dismissal for want of prosecution except as follows.
1) Reguire each Court *to set Zor trial, on that
Court's next docket, each case which has been on file
2 years or in which the last new rarty joined has been
in the case more than 1 year, which ever comes first.
2) Once set, no such case may be continued except
under the strict application of Rules 2531-254, With
the additional recuirements that:
al Such continuance shall be granted only upon

the Affidavit of the party or parties seeking the

continuance;

b) If granted, the case is set, at the time the
continuance is granted, for a date certain within
90 days {or at the next docket of the court if
Rule 330 is applicable).

c) No continuance mav be ranted without a
trial setting or a date certain set out in the
Order of Continuance which must be approved by
the parties and their lead counsel signifying
their awareness of the foregoing reqguirements and
their willingdess to abide these rules and the
new setting.

a) If- continuance should be granted a secend

time for absense of counsel under Rule 253, it

must be preferentially set for +tha next sitting
time available 10 days after that counsel
inishes the trial in which he

e) On any motion for continuance

flrst for cach side of the case, a

|



lead counsel must appear in open court

mandatory resetting and certify

availability and readiness for the date certain
set by the Court, as a conéition for the granting
of a second continuance.
£) If not otherwise disposed of, one year after
the first setting under.
1) the case shall be preferentially set, subject
. only to other cases with a statutory preference, and shall ke
tried or dismissed on’ that setting without continuance except
pursuant to Rule 254 until a date certain 10 days after
adjournment of the Legislative when the case shall be tried as
set out in (d.) above.
g) The mandatory provisions of this Section
shall apply to all cases filed after January 1,
1986; however each Trial Court is urged, in its
discretion to apply these provisions to elininate
backlog as soon as possible in the effective
administration of Jjustice realizing that justice
delayed is sometimes Jjustice denied. When
application of these provisions have reduced the

backlog to the 3 year maximum, each Ccurt is

urged to reduce the maximum period further so as

to produce justice in speedy disposition of

dicsputes.

RATIONALE: These changes will eliminate the hazards and
vagaries of the present lack of uniformity among the various
Courts in applying Rule 165a and virtually eliminate the
possibility of the loss of a «client's rights without
participation. This is a clear, self-enforcing procedure which
insures knowledge and acknowledgment of rights and a day certain
in Court. It will also help insure speedy trials and put an
effective ceiling on delay at a maximum of 3 years without
working hardship upon the rights of litigants.

If it works well, and I am convinced that it will,
consideration can be given;.to shortening the time periods,
reducing the Ce{ling of deléy and produce even more speed in
disposition of cases, still éssuring the pargies of their day in
Court.

Respectfully submitted ~ toward the

stration_oi justice,
”)V/M f&z//(// 2% _/,///:’4
Tgf'i ALEXANDZR /’ )
State Bar YNo. 01000000
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No agreement between attorneys or parties touching any suit pending will be enforced
unleds it be in writing, signed and filed with the papers as part of the record, or unless it be
made in open court and entered of record.

Rule 204-4

4. Objections to Testimony. The officer taking an oral deposition shall not sustain
objections made to anv of the testimony or fail to record the testimony of the witness
because an objection is made by anv of the parties or attornevs engaged in taking the
testimonv. Anyv objections made when the deposition is taken shall be recorded with the
testimony and reserved for the action of the court in which the cause is pending. Except in
the case of objections to the form of questions or the nonresponsiveness of answers. whica
objections are waived if not made at the taking of an oral deposition, the court shall not be
confined to objections made at the taking of the testimony.

DBOUVOZIrR"ITOMTMOO®mDD

1. Proposed Rule: {Mark through deletions to existing rule with dashes or put in parenthesis; uncerline proposed
new wording; see exa hed)

New Rule %67

. Stipulations Rerwedtre—Niscoverv Procedure.

2 a

Rule

1

2

3 . . . .

4 Unless the Court orders otherwise, the parties may by written agreement (1) provide
that depositions may be taken before anv person, at any time or place, upon any notice. and

5 in any manner and when so taken mayv be used like other depositions, and (2) modify the

6 procedures provided by these rules for other methods of discovery. An agreement affecting

7 a deposition upon oral examination is enforceable if the agreement is recorded in the

8 transcript of deposition. =

9

Rule 11. Agreements To Be in Writine, A .
0 Un 655 ofiocwitse  prov. &f St e m{e’c)

n Mo agreement between attorfnevs or parties touching any suit pending will be enforced
12 unless it be in writing, signed and filed with the papers as part of the record, or unless it be f
13 made in open court and entered of record. This=euleuissuhiect to the nrpviskone s ..vig‘_w—y
14 %
15 Rule 204-4
16 4.  Objections to Testimonv. The officer taking an oral deposition shall not sustain
17 objections made to any of the testimonv or fail to record the testimonv of the witness
18 because an objection is made bv anv of the parties or attornevs engeged in taking the
19 testimonv. Any objections made when the deposition is taken shall be recorded with the
20 testimony and reserved for the action of the court in which the cause is pending. Fxcent in
21 the case of objections to the form of questions or the nonresponsivencss of answers, which
) objections are waived if not made at the taking of an oral denosition unless otharwise acresd
etc. between the narties or_attornevs hv agreement recorded by the officer, the court snai not

be confined to objections made at the taking of the testimony.
Brief statem
[ tatement of reasons for requested changes and advantages to be served bv proposed new Rule:

(See Attached Comment)
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ating the

at rule is subject to a contrary agreement between the .

The addition of the language to Texas Rule 204-4 is to assure further that the

almost always approved. Thus, some judge-time could be saved bv elimin

requirement contained in the excention.

vaiver provided for by th

\
parties.
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Texas Tech University

School of Law
Lubbock, Texas 79409-0004 / (806) 742-3791 Faculty 742-3785

March 7, 1986

Mr. Michael T. Gallagher, Esq. °
Fisher. Gallagher, Pevin & Lewis :
70th Floor

Allied Bank Plaza
1000 Louisiana
Houston, TX 77002

Re: Proposed Amendments to Rules 184 & 184a
Dear Mike:
Enclosed are my proposed améndments to Rules 184 and 184a

Rule 184 was amended, effective April 1, 1984, to contain the
same language as Evidence Rule 202. Similarly, Rule 184a was amended
to contain the same language as Evidence Rule 203. Evidence Rule 202
and 203, however, were amended, effective November 1, 1984. Since it
is the intention that Rules 184 and 184a contain the identical
language of Evidence Rules 202 and 203, respectively, Rules 184 and
184a need to be amended to conform to Evidence Rules 202 and 203.

Please add these proposed amendments to the agenda of the next

meeting.

Respectively,

Jeremy C. Wicker
Professor of Law

JCH/nt
Enc.

ce: Ms. Evelyn A. Avent /

Mr. Luther H. Soules, III ./
Justice James P. Hallace

“An Equal Opportunity/ Affirmative Action Institution” O O OO 0 ng/.;




Rule 184. Determination of Law of Other States

.

[Fhe— jucge— upon—the- metior— of— eitther— perty—shadl—take- judiedial
rotice—of—+the-common law, publiec Statutesy rules— regulatienss— and
erdinances and—eourt decisiens]. A _court upon its own motion mav,

or upon the motion of a partv may, take judicial notice of the
constitutions, public statutes, rules, regulations, ordinances,

court decisions, and common law of every other state, territory, or
jurisdiction or the United States. [Any] A party requesting that
judicial notice be taken of such matter shall furnish the [Judse] court

sufficient information to enable [&im] it properly to comply with the
request, and shall give [eachk adverse—paxty] all parties such notice,
if any, as the [fudge] court may deem necessary, to enable [fhe—adwerse
sart=] all parties fairly to prepare to meet the request. [The =ulimsgs
6i- the iudge on such-matters-shall-be subject—to-review.] A partv is
entitled upon timely request to an opoortunitv to be heard as to the
propriety of taking judicial notice and the tenor oI the matter

noticec. In the absence oI prior notification, the request may be
" made arter judicial notice has been taken. Judicial notice of such
maccters mav be taken at anvy stage Of the proceeding. <The court s

determination shall be subject to review as a rulling on a question of
law.

Comment: The change is necessary to conform Rule 184 to the
amendment to Rule 202 of the Rules of Evidence, effective

November 1, 1984,

00000095



Rule 134a. Determination of the Laws of Foreign Countries

A party who intends to raise an issue concerning the law of a
foreign country shall give notice in his pleadings or other
reasonable written notice, and at least 30 days prior to the date
of trial such party shall furnish all parties [&e the—eppesing party-
oz counsel] copies of any written materials or sources that he

intends to use as proof of the foreign law. If the materials or '
sources were originally written. in a language other than English,

the party intending to rely upon them shall furnish all parties

[#e the—opdosing-party or-counsel] both a copy of the foreign '
language text and an English translation. The court, in determining
the law of a foreign nation, may consider any material or source,
whether or not submitted by a party or admissible under the rules of
evidence, including but not limited to affidavits, testimony, briefs'
and treatises. If the court considers sources other than those
submitted by a party, it shall give [€he] all parties notice and a
reasonable opportunity to comment on the sources and to submit
further materials for review by the court. The court, and not a
jury, shall determine the laws of foreign countries. [£t=s] The
court's determination shall be subject to review [en -appeald as a
ruling on a question of law.

t’--

Comment: The change 1s necessary to conform Rule 184a to the
Amendment to Rule 203 of the Rules of Evidence, effective

November 1, 1984.
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Hon., James P. Wallace, Justice
The Supreme Court of Texas

P, O. Box 12248

Austin, Texas 78711

Dear Justice Wallace:

On September 25, 1985, an attorney, Jack Gulledge, wrote to
Chief Justice Hill (copy of letter enclosed) regarding article
3737h V.A.,T.S. and rule 202 of the Texas Rules of Civil
Procedure. On October 10, 1885 you replied for Chief Justice
Hill to 3r. Gulledge (copy of letter enclosed), sending a copy of
the reply to me for consideration by the State Bar Rules of
Evidence Committee. You also sent copies to Mr. Luke Soules and
sr. Mike Gallagher, so that Mr. Gulledge's letter might be
considered by the Supreme Court's advisory committee and by the
Committee on Administration of Justice.

On April 4, 1286, the State Bar Rules of Evidence Committee
considered whether 23737h should be made part of the Rules of
Evidence and decided in the negative. I believe the primary
reason for the decision was that the evidence rules are limited
to "admissibility” questions and do not deal with "sufficiency"
gquestions. Art. 3737h is a "sufficiency" rule. To open the

evidence rules to sufficiency questions would certainly open a
floodgate.

The Committee also considered whether to recommend
legislative changes that would have a counter-affidavit under
2737h merely go to weight rather than to the admissibility of the
initial affidavit. Again, the Committee decided in the negative.

As you know, the 19835 legislature paid much attention to
3737h., The statute was rewritten and made a part ({(sec. 18.001)
of the new Civil Practice and Remedies Code. Further, the
legislature amended 3737h to require that the counter-affiant be
a "person who is qualified, by knowledge, skill, experience,
training, education, or other expertise, to testify in
contravention of all or part of any of the matters contained in
the initial affidavit." Presumably this stiffening of the
qualifications of the counter-affiant was intended to make the
counter-affidavit, if filed, a serious contesting of the initial
affidavit, No longer, if the amendment serves its purpose, will
3737h be an impotent procedure.

00C00057



The Rules of Evidence Committee also

Gulledge's suggestion regarding rule 202 of
Procedure is properly a matter
Administration of Justice and
Committee rather

decided that Mr.
the Rules of Civil
for the Committee on
the Supreme Court

Advisory
than an evidence rules matter.

Respectfully yours,

Lty N

ewell H Blakely, Ch irman
1985 86 Committee on Rules of
° Evidence

ce: Mr. Luther H. Soules, III Chairman
Supreme Court Advisory Committee
Soules & Cliffe

800 Milam Building
San Antonio, TX 78205

Mr. Michael T. Gallagher, Chairman
Committee on Administration of Justice
7000 Allied Bank Plaza

1000 Louisiana St.

Houston, TX 77002

NHB:vcg
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September 25, 1935
Mr. John Hill
Chief Justice

Suprema Court of Texas
Austin, Texas 78711

Re: Unnecessary costs of proof
Dear Justice Hill:

In vour projected changes relating to litication, please consider the
follcwing proposals.

First: place Article 3737h V.A.T.S. in the New Rules of Evidence and
mend Subsection (b) thereof, so that a counter to an affidavit will merely
o to the weilght not the admnissibility thereof. Time should be given for the
party controverting the affidavit to obtain any necessary discovery in his
controversion. As it stands at this time, affidavits that are submnitted
under Subsection 1(a) of 3737h are routinely controverted, thereby wasting
time and materials that have to be subsequently duplicated by expensive
deposition testimony or subpoenas duces tecum, for purposes of trial.

)
s}

\OE

Second: Rule 202 of the Texas Rules of Civil Procedure should be amended
to allow non-stenographic recording without necessity of getting a Court
Order to dispense with stenographi¢ transcription. Each law office dealing
with these matters has trained psrsonnel who can competently reduce the non-
stenographic recording to.a stenographic transcript without having to pay a
court reporter to do so. :

It is duplicitous and expensive to purchase video equipment or to hire
video équipment for the purpose of depositions and also to pay for steno-

graphic accompaniment at said deposition. The expsnse has doubled rather
than reduced, in that instance.

The premise of these proposals is that the reliability of the proof is
not subject to serious question. Further, it is this writer's opinion that
if any lawyer be fcund to have .intentionally attempted to deceive the court

or other counsel or parties in the case then he should forthwith be disbar—
red. ' "

This letter represents the viewpoint of the writer and the colleagues
with whom in depth discussions have bzen had and does not purport to repre-
sent any formal organization in the Bar.

Thank you very much and with warm regards and due respect I am,.

Your > ly’

Jack Gulledge
oeesE 00000099
JG:1g : )







CIIEE JUSTICE THE SUPREME COURT OF TEXAS CLERK
JOHN L 1L PO BOX 12238 CAPITOL STAITON MARY M WAKEFIELD
JUSTICES ALSTIN, TEXAS 78711 ENECUTIVE ASST.
SEARS McGEE WILLIAM L. WILLIS
ROBERT M. CAMPBELL
FRANKLIN §. SPEARS ADMINISTRATIVE ASST.
C.L. RAY MARY ANN DEFIBAUGH

JAMES P. WALLACE

TED Z. ROBERTSON
WILLIAM W, KILGARLIN
RAUL A. GONZALEZ
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October 10, 1985

Mr. Jdack GUTTg;;;

Attorney/ﬁt Law
2404 $7 Buckner Blvd.
DaTJas, Tx 75227

Dear Mr. Gulledge:

7 Your suggestions to Chief Justice Hill regarding
%%’ Article 3737h being placed in the Rules of Evidence and
an amendment to Rule 202 of the Texas Rules of Civil
Procedure have been referred to Dean Newell Blakely, the
Chairman of the Committee on the Rules of Evidence, Mr.
Luke Soules, the Chairman of the Supreme Court Advisory
Committee and Mr. Mike Gallagher, the Chairman of the
Committee on Administration of Justice.

This is the procedure ordinarily followed by our
Court in passing along all suggestions from members of
the bench and bar as to improvements that could be made
in the rules. Your suggestions will be assigned to an
appropriate subcommittee and considered by each of the
above named committees who will then make recommendations
for consideration by the entire Court.

Thank you for your continued interest in our rules.

Sincerely,

- %/i

J ﬁes P. Wallace

mﬂ%t1ce
JPw:f// : :
cc:\/Dean Newell Blakely

Mr. Luke Soules
Mr. Mike Gallagher

000060100




AFFILTATED REPORTERS

805 West 10th, Suite 301
Austin, Texas 78701
(512) 478-2752

June 5, 1986

/

Mr. Sam Spa;kS//’ Re: Supreme Court Advisory
GRAMBLING.-& MOUNCE Committee

Pigé/Dféaer 1917 -
E aso, Texas 79950-1917
/

Dear Mr. Sparké,

I am writing in regard to your position as Committee Chairman
over Rules 15 to 215. These rules include those pertaining to
depcsitions which in turn control the activities of freelance
court reporters. The reporting community needs your help in
solving a problem which exists in our field.

Freelance court reporters have historically had a problem in
determining who is responsible for the costs of depositions.

The large majority of attorneys assume the responsibility of
deposition costs and therefore pay the court reporters fees from
their escrow accounts. The problem lies with a small minority of
attorneys who have claimed, as agents for their clients, they are
not responsible for these costs and suggest pursuing their clients
for payment. This tact has been taken as a defense in court on
many occasions but is always used after the completion and delivery
of the deposition when the reporter has no real recourse. The
reporters are contacted by the attorneys and often never have
contact with the clients in order to discuss payment.

The concensus of most court reporters and attorneys is that the
attorneys retain their services for oral and written depositions
and therefore should be responsible for those fees. If there is a
special situation required for payment, a written notification in
advance would allow the reporter to deal with the responsible
party directly. :

We believe the solution would be an addition to the appropriate
rule that states:

"'The costs of oral and written depositions
shall be the responsibility of the attorneys
in the case unless written notice is provided
prior to the deposition as to who will be
responsible for such costs. "

00000101
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Rule 354(e) was recently added through the aid of Chief Justice
Pope which provided clarification for the official reporters, but
no rules exist as to the work product of the freelance reporter.
The bad debt and carrying costs of these few attorneys are being
borne by higher costs to the responsible legal community.

We hope that the committee can find a way to solve this inequity
through the statues. Thank you for all the hard work and long
hours that you and the entire committee have generously donated.
Please call on me if I can be of assistance to you.

Sincerely,

Duke Weidmann
p//Ec. Chairman Luther H. Soules

Justice James P. Wallace
. Texas Shorthand Reporters Association

00000102
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July 30, 19385 \\.\OAUAS,.T.E*P‘?/’

Mr. Luther H. Soules, III
Supreme Court Advisory Committee
Soules, Cliffe & Reed

800 Milam Building

San Antonio, TX 78205

Re: Rule 216. Request and
Fee for Jury Trial

Dear Luke,

At your request, I have redrafted Rule 216. I hope

this draft is a satisfactory starting point.

Best wishes,

(07

William V. Dorsaneo, III
Professor of Law

WVD :vm

enc.

SCHOOL OF LAW 00000193
' SOUTHERN METHODIST UNIVERSITY / DALLAS, TEXAS 75275 '
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Rule 216. Request and Fee for Jury Trial

a. Reaguest. No jury trial shall be had in any civil

-sulit, unless (appiieatieon-be-made-therefor-and-unless-a-fee-of
£ive-dottars-if-in-the-district-court;-and-three-doltars-if-in
the-ecounty-courtr-be-deposited-by-the-appiicant-with-+the-elerk
te-the-use-of-the-county-on-er-befere-appeararnece-day-ory—i£f

thereaftery) a written request for a jurv trial is filed with

the clerk of the court a reasonable time before the date set

for trial of the cause on the non-jury docket, but not less

. than (ten) thirty days in advance.

b. Jury Fee. A fee of five dollars if in the district

court and three dollars if in the counﬁy court must be

deposited with the clerk of the court within the time for

making a written request for a jury trial. The clerk shall

preomptly enter a notation of the payment of such fee upon the
court's docket sheet.

COMMENT: This rule has been clarified, reorganized and
modernized. The time for making the required request and fee

deposit has been changed from ten to thirty days.

00000104
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McGOwAN & McGewaNn, P. C.

A PROFESIGNAL CORPORATION
ATTORNEYS AT Lavw
119 SouUTH éTH STREET
BROWNFAIELD. TEXAS 79316-0071

MLl
F O Bex T
BROWNFED, TEXAL 75314-0071

I

BRADFPORD L MOORE

'vz'n J. McGow AN i

AFREA CODE 806
PHONE 637-748%

Kzuy G. MOORE ' September 22, 1983

' Mr. George W. McCleskey
Attorney at Law ~°
l P. 0. Drawer 6170

Lubbock, Texas 79413

Dear George:

It is my understanding that you may be a current
Rules Committee. If you are not on the committee,
would kncw where to channel this letter.

member of the
then I &ssume you

For some time, I have been concerned about the fact that

in
Texas & party may pay a jury fee at any time, and

I have even had
- that happen up to the day before trial was scheduled to begin and
the Judge go ahead and remove the case to the jury docket. It seems
this happens more frequently with defense attorneys, but I have had
about equal experience on both sides of the case. What
to see happen 1s for the Supreme Court to go ehead &nd mske a rule

II change that would allow either party to have a jury triel

I would like

vpon

payment of the jury fee at anv time within six months from the cate

the case is filed. Although this does not confeorm to the f{fecdearal
rules, I bellieve that 1t would give ample opportunity for each side
to evalueste the case and to decide whether in fact a jury was needed
to hear the facts. Hopefully, this would avoid the problems which I
have beer having regarding being on the non-jury docket for 1 1/2Z
years, finally getting to trial, then having the other
a jury fee and having the case removed to
additional 2 1/2-3 years before we could possibly get to trial. I
do not see anything fair about this type of tactics since I see they
are done only for delay purposes. Further, it seems it is a greast
inconvenience and hindrance to the Court in scheduling cases, and 1
would ask that vou present this propesal,
ferward it on for consideration.

Farty ey
the jury docket for an

or in the altermative

zppreciate vour cooperation &nd ccrngideration T

00000105
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JOHNSON & SWANSON

ATTORNEYS AND COUNSELORS

A Partnership Including Professional Corporations

Founders Square
Suite 100

900 Jackson Street

Writer's Direct Diai Number D'd“’dS. Texas 75202-4499

Telex SS 1172
214-977-9000 i Telecopy: 214-977-90u4
977-3077

April 9, 1985

Ms. Evelyn A. Avent
Executive Assistant oA

State Rar of Texas : Zod-
Box 12487, Capitol Station

Austin, Texas 78711

Re: Committee on Adminiztraticn of Justice

Pl=ase find enclosed a proposed rule change that should be
distributed as you see fit to the other members of the commit-
tee,. '

. Sincerely vours,
Charles R. Haworth
l CRH/cmr
enclosure
t
00C00106
1800 InterFirsi T 1200 Pacific Place 2200 One Gutleniu Tower v Norwood Tower
) 1201 Eim blrcc‘(‘ 1910 Pacitic avenue 13335 Noel Roud 114 West Tih Street

Dallas. Texds 7327y Dallas. Texas 75201 Dallas. Texas 75230 Austin, fevay 78701

214-977-9%0 214-977-9700 M3-331-5000
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STATE BAR OF TEXAS

COMMITTEE ON ADMINISTRATION OF JUSTICE

ESTFORNEWRULEORCHANGEOFEﬂSﬂNCRULE—TEXASRULESOFCHHLPROCEDUR&

1. Exact wording of existing Rule:

NONE

DOOVOZ2ZZTIrRXRE"TITOMTMOO®>

Propesed Rule: (Mark through deletions to existing rule with dashes or put in parenthesis; underline proposed
new v/0raing; see examoie attached).

New Rule 216.

),

Rule 216. Stizulations Regarding Discoverw Prccedure.

Unless the court orders ocherwise, the parties mav by
written s=zipulacion (1)} provide that depositions may be
taken before any person, at anr’ time or place, upon anv
notice, and in any manner and when so taken may be used like
other depositions, and (2) modify the procedures proviced by
these rules for other methods of discovery. ’

-
QWmNoOW }ro -

1
12
13
14
15
16
17
18
19
20
21
etrc.

Bt .
Eriet statement of reasons for requested changes and advantages to be served by proposed new Rule:

(see attached comment)

Rf;ecrfully submitted, /
V4 Z . ,’
1:& ,Q<__\ _,K 7 Name

Charles R. jlaworth
an0 cackson St., Dallas, 14
—wes e m 2k F ! Addicss
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Unless the court orders otherwise, the
carties may by written stipulation (1) pro-
vide that depositions may be taken before
any person, at any time or place, upon any
notice, and in any manner and when so taken
may be used like other depositions, and (2)
mocdify the procedures provided by these
rules for other methods of discovery,
excapnt that stipulations extending the time

in Rules 33, 34, and 236 for re-
stonses to discoverv mav £e made only with

tne 23TIoval O the court.

It should iritially be noted that the underlined portion of

Federal Rule 29 is not recommended for adoption in Texas.

The proposed rule 1s sutmitted in resconse to an expressed

desire for more flexibility in the rules to acommodate proposed

to litigation during discovery, espe-
n the manner of taking depositions upon oral

examina-

practitioners have historically entered into stip-

ing many aspects of discovery without guestion

of their aut&orit; o do so. Recently, concerns have been

expressed that because the Texas Rules of civil Procedure do
not contain express authorization to vary the terms cf the

rules, the rules may not be varied by agreement. In paticular,

b

concerns have been expressed that objections to the form of

questions or nonresponsiveness of answers required by Texas
Rule 204-4 may not be reserved until time of trial. This pro-

posed rule change will clearly allow that reservation.

It could perhaps be argued that Rule 11 would apply to

Stipulations under Rule 216. Caution may dictate, therefore,

that an additional sentence be added to the proposed Rule 216

Lo the effect that "an agreement affecting a deposition upon
oral examination is enfcrceable if the agreement is recorded in

the transcript of deposition.”
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The prevision of Federal Rule 29 regarding court approval
for stipulations extending the time limits regarding Interroga-
ories to Parties (Rule 33), Production éf Documents ({(Rule 34),
and Requests for Admission (Rule 26) is not recommended for
adoption. Under the proposed Rule 216 the court may alwaysl
override the parties' stipulation. See C. Wright and

A. Miller, Federal Practice and Procedure § 2092, at 359

(1970). The order required by Federal Rule 29 is a nuisance to
the court and almost always approved. Thus, some juge-time
could be saved by eliminating requirement contained in the ex-

ception.




June 7, 1985

Justice James P. Wallace

Supreme Court of Texas

P, O. Box 12248, Capitol Statiocn
Austin, Texas 78711

4ND

Honorable Luke Soules
800 Milair Building
San Antonlo, Texas 78205

Gentlemen:

At the meeting of the Supreme Court Advisory Committee lastc
week 1t was suggested that I transmit in writing the reguest for
an amendment to Rule 216 of the Texas Rules of Court, and I am ac-
cordaingly trancsmitting same.

It appears that the multi-county districts have difficulty in
arranging their dockets, especially for jury trials when a demand
and payment of a jury fee can be done "not less than ten days in
advance." I can understand thelr predicament and the suggestion
is that the requirement of the rule be that the reguest and pay-
ment of a demand for jury in a civil case be 30 to 45 days in ad-
vance.

Another suggestion for a change that had been made to me con-
cerned a time limit on the Court of Appeals in ruling on a "motion
for rehearing." Some time limit should be placed ¢n it that if it
is not ruled on, 1t 1s automatically cverruled by operation of
law.

I trust that the Committee will find these suggestions favor-
able to recomnmend to the Supreme Court.

Sincerely,

S5olomon Casseb, Jr.

S5CIK:dng
Cc:  Judye Robert R. Barton
216th District Court 00000110

Kerr County Courthouse
Kerrville, Texas 78028
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OFFICE: 912-257-5948% KERR COUNTY DISTRICT CLERK:

RESIDEMNCE: 512-895-3638 MARY BROOKS
OFFICE: 312-257-4396
ROBERT R. BARTON RESIDENCE: 512-367-5%13

COUNTIES: R DISTRICT JUDGE
BANDERA 216TH JUDICIAL DISTRICT COURT CQOURT REPORTER: ADERLEL HTRRING
GILLESPIE KERR COUNTY COURTHOUSE OFFICE: 918-445-33513
KENDALL KERRVILLE, TEXAS 78028 RESIDENCE: 915%5-44€-2101
KER® P.O.ROX 423

JUNCTION, TEXAS 76349

June 19, 1985

Hon. Solomon Casseb, Jr.
District Judge:

Casseb, Strong & Pearl
127 East Travis Street
San Antonio, Texas 78203

Dear Judge Casseb:
Thank you for the copy of vour letter of June 7, 1985,

concerning the recommended amendment to Rule 216 by the
Supreme Court Advisory Committee.

This amendment will not only assist the multi-county
District Courts in making jury settings, but will reduce
the incidence of non-jury trials being obstructed by
dilatory jury demands.

Sincerely yours,

. /Y ot

ROBEPT R. BARTON
RRB/fs]
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Texas Tech University

School of Law
Lubbock, Texas 79409-0004 / (806) 742-3791 Faculty 742-3785

July 29, 1986

Mr. Luther H. Soules III
Soules & Reed

800 Milam Building

East Travis at Soledad
San Antonic, TX 78205

In re Rules 205-09

Dear Luke:

I am atrraching new Rule 209, the Supreme Court Order relating
thererto, and the corresponding revisions to Rules 205-07.

Sincerely yours,

JHE/tm

Enclosure

- . l-ll ;an e Ilil ;s “I'I R &N N am O e

: P
“An Equal Opportunity/ Affirmative Action Institution” 00 0001 12



Rule 205. Submission to Witness; Changes; Signing

When the testimony is fully transcribed the deposition
officer shall submit the original deposition transcript to the
witness or if the witness is a party with an attorney of record,
to the attorney of record, for examination and signature, unless
such examination and signature are waived by the witness and by
the parties.

Any changes in. form or substance which the witness desires
to make shall be entered upon the original depositioﬁ transcript
by the officer with the statement of the reasons given by the
witness for making such changes. The original deposition
transcrigt.shall then be signed by the witness, unless the
parties by stipulatién waive the signing or the witness is ill or
cannot be found or refuses tc sign. If the witness does not sign
and return the criginal depositicn transcript within twenty days
of its submission to him or his counsel of record, the officer
shall sign it and state on the record the fact of the waiver of
examination and signature or of the illness or absence of the
witness or the fact of the refusal to sign together with the
reason, if any, dgiven therefqr; and the original deposition
transcript may thern be used as fully as though signed; unless on
motion to suppress, made as'provided in Rule 207, the Court holds
that the reasons given for the refusal to sign require its

/
rejection ef-the-depesitien in whole or in part.
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Rule 206. Certification and Filing by Officer; Exhibits; Copies;

Motice cf Filing

1. Certification and Filing by Officer. The officer shall
certify on the deposition transcript that the witness was duly
sworn by him and that the deposition is a true recoré of the
testimony giveﬁ by the witness. The officer shall include the
amount ©f his charges for the preparation of the ccmpleted
deposition transcript in the certification. Unless otherwise
ordered by the court, he shall then securely seal the original
deposition transcript in an envelope endorsed with the title of
the action and marked "Deposition transcript of (here insert name
of witness)" and shall promptly file it with the court in which
the action is pending or send it by registered or certified mail
to the clerk therecf fof filing.

2. Exhibits. Documents and things prccduced for inspection
during the examination of the witness, shall, upon the request of
a party, be marked for identification and annexed to the
deposition transcript and may be inspected and copied by any
party, except that if the person producing the materials desires
to retain them he may (a) offer copies to be marked for
identification and annexed to the deposition transcript and to
serve thereafter as originals if he affords to all parties fair
opportunity to verify the copies by comparison with the
criginals, or (b) offer the originals toc be marked for
identification, after giving to each party an opportunity to

inspect and copy them, in which event the materials may then be

00000114
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used in the same manner as if annexed to the deposition
transcript. Any party may move Afor an order that the
criginal be annexed to and returﬁed with . the deposition
transcript to the court, pending‘final dispositioh of the caée.

3. Copies; Upon payment of reasonable charges therefor,
the officer shall furnish a copy of the deposition transcript to
any party or to the deponent.

4, Notiqe of Filing; The perscrn filing the depositicn
transcript shall give prompt notice of ite filing to all parties.

5. Inspection of Filed Deposition Transcript. After it is
filed, the deposition transcript shall remain on file and be
available for the purpose of being inspected by the deponent or
"any party and the deposition transcript may be cpened by the
clerk or justice at the request of the deponent or any party,

unless otherwise ordered by the court.
Rule 207. Use of Deposition Transcript in Court Proceedings

1. Use of Deposition Transcript. At the trial or upon the
hearing of a motioﬁ or an interlocutory proceeding, any part or
all of a deposition franscrigt, inscfar as admissible under the
rules of evidence applied as though the witness were then present
and testifying, may be used by any person for any purpose against
any party who was present or represented at the taking of the
deposition or who had reasonable notice thereof.

2. Substitution of parties pursuant to these rules does

not affect the right to use deposition transcripts previously




taken; and, when a suit in a court of the United States or of

this or any other state has been dismissed and another =suit

involving the same subject matter is brought between the same
parties or their representatives or successors in interest, all

deposition transcripts lawfully taken and duly filed in- the

former suit may be used in the latter as if originally taken

therefor.

3. Motion to Suppress. When a deposition transcript éhall
have been filed in the court and notice given at least one entire
day before the day on which the case is called for trial, errors
and irrecularitiecs in the notice( and errors in the manner in
which the testimony is transcribed or the deposition transcript
is prepared, signed, certified, sealed, endorsed, transmitted,
filed or otherwise dealt with by the deposition officer under
Rules 205 and 206.are waived, unless a moticn ﬁo suppress the
deposition transcript or some part thereof is made and notice of
the written objections macde in the motion is given to every other

party before the trial commences.

Rule 209. Retention and Disposition of Deposition Transcripts

and Depositions upon Written Questions (New Rule)

The clerk of the court in which the deposition transcripts -

and depositions upon written cuestions are filed shall retain and

dispcse of the same as directed by the Surreme Court.

. 00000116



SUPREME COURT ORDER RELATING TO RETENTION AND DISPOSITICN OF

DEPOSITION TRANSCRIPTS AND DEPOSITIONS UPON WRITTEN QUESTIONS

In compliance with the provisions cf Rule 209, the Supreme

Court hereby directs that deposition transcripts and depcsitions

upon written guestions be retained and disposed of by the clerk

of the court in which the same are filed upon the following

basis.

In all cases in which judgment has been entered by the clerk

for one hundred and eighty (180) days and either there is no

perfection of appeal as provided by Rule 356 or there is

perfection of appeal and dismissal ordered or final judament as

to all parties has been rendered and mandate issued, so that the

case is no longer pending or con appeal, the clerk mav dispose of

the same, unless otherwise directed'by the trial court, by use of

the following procedure.

The. clerk shall mail the deposition transcript or deposition

upon written questions tc the attorney asking the first

deposition guestion. ITf the attorney cannot be located, the

clerk shall send written notice to the attorney's last available

mailing address. If there is noc response requesting the document

within thirty (30) days thereafter, the clerk may dispose of‘the

same.
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MICHAEL D. SCHATTMAN

DISTRICT JUDGE
3487w JuDICiAL DISTRICT OF TEXAS
TARRANT COUNTY COURT HOUSE
FORT WORTH, TEXAS 76196-028!
(817) 877-2715

July 30, 1986

Luther H. Soules, III
Soules, Cliff & Reed

800 Milam Building

San Antonioc, Texas 78205

Re: Committee on Administration
of Justice, SBO7

Pear Luke:

In Tarrant County we are experimenting with a number of things
to spead up voir dire, including juror information cards.
Enclosed is a copy of one I have been using. It probably needs
to be changed to include family law matters in questions 6 and 8.
Do you think it would be desirable to have uniform cards of some

kind used throughout the state? If so, is this something the
committee should consider?

Very gtruly yours,

4 ”

et

s

Michael D. Schattman
MDS/1w
xc

encl.
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_JUROR INFORMATION CARD % TARRANT COUNTY. TEXAS mgl

AN
- — PLEASE PRINT - 11SE PENCIL OA BLACK INK ~ PL{ASE PRINT
Toare Name: - Lo agne e WL T Loy sy €  Puorjury service:
8) Readence Admu: .= M e a)  Have youserved betoreonajury? Yes —_ No_ Y _
Ciy Eol el San TR b Vihen?
2 a) ODateof Buth: R AR | ¢ W"""’
bl Placeol Bith' _ T mgons tia o ot i Cil? Yes No——
Coiminai?  Yes No
3. Howlong have you resided in Tareant County? Qs Lmmrs Both? Yes ___ No .
4 Currentemployment |nlorma|mn or employment from which retired ' 7. Legal. investigatve or medical traming
3} Employer's Name: _ T ¢ vy e, & m“,.\”“‘A \Ar..\’\ -L. \ a) Do have any background or taining m law, law enforcement, damage
b} Employer's Address: ¥~ .‘,X_\m“ Yridan claim adjustment or actident investigation? Yes ___ No
¢} Postion: IS LT I R A N LT =N ) b) 110, what?
d) Number of years with empioyer: T ueare S ¢) Do you have any background or traning in medicene, nursing or the g:3.
¢} Previousemployer: _ Loy Ml b treatment of injuries? Yes 3 No
! Posion: o ' d Mo what? __ 7 .~ logpnal eaagiaies
5. General snformation 8. Have you ever been a complainant, witness or party in:
1) Regstered tovote? Yes v No ) Cwilsuit? Yes . No_x. Type?
b} Poluical sHilianon, 1f any? T g k) Criminal prosecution? Yes No 2 Type?
¢} Rel 7 Mineen TRy
d)) Oe-ng:z:;:;!iey'enu. i lnyhé SHEID & Lysiheron 9. Martal and tamily mformation
wi ? Ye . .
N s P 0 a)  Check one: Marned & Single = Widowed = Divorced
e} Ownecar? Yes o2 No._ . . 4 ; w Vol —
- bl Soousesname _[lzhoci T R oo etedam TG
f)  Education completed (check it applicable) B COF Y A \ A
i} High School = ¢} Spouse'semplover: _Fav =- b o AR
W College = N» . - \ { . V. \ d} Spouse’s position: Aroo s auer
A 9¢ — vame TV Dearesspngg = 2 erlmy ¢ Numberotchidren: & Agesofctuldien: _ | omcantins 12 -
i} Graduate School = Name: Degree:
9) Do youhave any handicap, disease or defect that would render you unhit for 10

jury service? Hf so, expiain.

e

DJ 3= GPCNI29

. Affirmauon to the Court snd Parties:  The above information s true and corre]

G’““ L~ F‘\H‘_Lnl o

tor's Signature (O

T 4 il ey -

o E

JUROR IKFORMATION CARD *

TARRAHT COUKTY, TEXAS

PLEASE PRINT — USE PENCIL OR BLACK INK - PLEASE PRINT

1) Neme: {1\ wlo Tenq Catrs 6. Puor jury service.
b) Resid Address: A AHY AT FIARG SR a} _ Have you served before on s jury? Yes No ¥
Cay: Fi. Ui b} When?
2. 8 Dateof Bith: (M {D 5 fiars € Where?
B) Place of Birth: Ay Ci 1l b2 tle Ty 4 Col? Yes No ——
Crimmnal? Yes No
3. Howlong have you resrded in Tarrant County? L& (190D 1 Both? Yes No
4. Current empioyment infarmation or employment from which retired 7. Legal, investigative or medical training
2}  Employer's Name: 2) Do have any background of trasming tn law, law enforcement, da,
b} Employer's Address. claim adjustment or accident investigation? Yes No =
¢} Posion. b) i s0. what?
d}  Number of years with employer: ¢} Do you have any background of training in medicine, nursing of the daaga.
e} Previous empioyer: treatment of imunes? Yes No
i Position - d) Mo, what?
5. General information 8. Have you ever heen s complatnant. wataess or party in:
1) Registered 10 vote? Yes -—\,/— No 2} Covil sun? Yes No Type?
b} Politcal atfiliation, if any? Re puhean d) Comnat prosecution? Yes —— No .xZ_ Type?
¢ Rehgious preference. if any? O’l et = 9. Marial and tamiiy information
d) Ownhome? Yes . No.» 8} Check one: Married & Single = Widowed 3 DOivorced O
o Owncar? Yes oo No —— b) Spouse’s name: H\C 1y C“r‘x(‘t.’)f\ gt
] E)du:h:nsi:mp'leud {check if apphicable) . ¢} Spouse’s employer: C-{ v
! 9 ool O e d) Spouse’s position: S Cv (it U\«L(\
il College & NameT C.u. Degree: PR /F\d(@l’h)‘/ﬁ e} Number of children: _CO)_ Ages of childien: _———
i} Graduate School (3 Name: Degree:
g} Do you have any handicap, disease or defect that would render you unfit for 10. Athirmation to the Court and Parties:  The above sntormation is true and correc|

D3

jury service? if 3o, explan.

~ (iPC-D42%

Juror’s Sianature

JUHUH INFORMATION CARD % TARHANT CUUNTY TEXAS

PLEASE PRINT — USE PENCIL OR BLACK INK - PLEASE PRINT

Loa)b Name: T 0 D NEMUILELN 6. Procjury service: %
b) Resdence Address: P20 01 03] 8) Have you served before ona jury? Yes .. No
Cay: (Lewpind k) e A b) When?
2. a) DateotBwtn: _iz "L o2 e ponere?
b) Placeof Binth: D 1Nl PCRT__ 1Y d) Ciwil? Yes— No.—
Cominal? Yes ____ No
3. Howlong have you restded 1n Tarrant County? I~ s Both? Yes No
4  Current employment informanon or gmplnvm!n[ from which retied 7. Legal, investiqative or medical traming
) Empioyers Name: §_MAYITL £ AN E 1Y a) Do have any backgioung or tratming in law, law enforcement, damage
b) Employer's Address: __ 0 [, Pu T30 claim sdjustment or accident investigation? Yes No =~
¢ Poswon: (LOEPOPATE = Lty b} it 50, what?
d)  Number of years with emnlayu A, ) ¢} Do you have any background or lmnmg i medicine, nursing of the duse
e} Previousemployer: ¢ LN U0 G- NUL ~ Jtirs el treaiment of injuries? Yes No —
0 Posinon L XL T Il =y CRV 0 dl W0, what?
§.  General informanion 8. Have you ever been a compiainant, witness of pasty in:
a) Reastered to vote? Yes A No o) Coilsut? Yes No Type? S—
b} Pohtical stfuiation, f any? - b)  Crmwmnai prosecution? Yes NO —am Type?
1. ?
:)) g! ng-:ux p;":""'f‘ " "“;“ 9 Mantal and tamily miormatian
wohome: Yes ° 8} Chech one: Maried ~> Single 2 Wedowed 3 Divorced N
¢} Owncar? Yes No N
b) Spouse’s name:
1} Education completed (check if apphicable} )
. ¢} Spouse’s emplover:
1) High School » .
i) College .. Name Degree: 91 Spouse’s postion K}
. N | V . F) i B e '
i) Graduate School .- Name: Degree: ¢ Number ot cndaren: ___ Ages of children
) Do youhave any handwcap. drsease or delect that would reader you uniit for 10, Alhumpnn 10 the Court and Parties:  The sbove information is tru and correc
ury serice? 1t so, explain, | % A e
plan - N ’~Jl..j
D13+ Py -

Juror's Ssanature
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CHIEF JUSTICE

JACK POPE

JUSTICES
SEARS McGEE
ROBERT M. CAMPBELL
FRANKLIN S. SPEARS
CL RAY

_P.O. BOX 12248

THE SUPREME COURT OF TEXAS

CAPITOL STATION

AUSTIN. TEXAS 78711

2471¢

CLERK
GARSON R. JACKSON

EXECUTIVE ASST.
WILLIAM L WILLIS

ADMINISTRATIVE ASST.
MARY ANN DEFIBAUGH-

JAMES P WAILACE

TED Z. ROBERTSON
WILLIAM W, KILGARLIN
RAUL A. GONZALEZ

January 11, 1985

" Mr. Lu<her H. Scules, III, Chairman
Supreme Court Advisory Committee
Sculss & Cliffe
1235 Milam Building
£an Antcnio, TX 78205

Re: Rules 3a, 8, 10, 10a, 10b, 27a, 27b, 27c,
165a, 166£f, 247, 247a, 230, 305a.

Dear Luke:

I am enclosing herewith copies of amendments to the Rules of
Civil Procedure as recommended by the Committee on Local Rules of
the Council of Administrative Judges. I am also enclosing a copy
of that Committee's report to Judge Pope which sets out the
reasons for the proposed changes. .

If you would like a copy t0 go to each member of the Advisory
Committee at this time, please call Flo in my office (512/475-4615)
and we will take care of }t. 0

‘Sincerely,
/)
:
» Jr P g

James P. Wallace

Jhétice N
JPW: Sw g
Enclosures
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feccomencatlion: olace this infogrmation in a "broasdgs:de", post it in all

lo: Jack Pope:, Chief Justice, Supreme Court of lexas ° - : f:': : R

Re: Report of Commitiee on Local Rules

tle vacuum exists is cmse processing; necessity, inventiveness gand
1 of the nartinette will rush in to plug gaps in any system of
rules, whecevel acopted,.

Your camn*‘“ee was furnished copies of all Local Rules filed by
District and County Courts with the Supresme court by April 1, 1984. OQur
work was divided, with Judges Ovard and Thurmond reviswing Crisinal case
processing and Judges MeKim and Stovall civil case processing. Our
approach was to gIoup Local Rules by function, so each could be compared.
for likenesses and differences. Most Local rules addrsssed these

functions: | . Lo e L : . L '

1.

Civision of work lcad in overlapping districts.

2. Schecules for sitting in multi-county districts.

3. ' Przcecurss fgr setiing cases: July, non-jury, ancillary and <ilatory,
pref=rentizl.

3. Annguncements, assignments, pass by agreements, and continuances.
Pre-trial methods and procedures.

6. Dismissal fo: Want of Prosecution.

7. Notices - lead counsel, -

8. Withartawal/Substitution of Counsel. .

v

(%]

"

At ney vacations,
Engaged counsel conflicts.
Courtroom decorum - housekesding. -

Exnaortatsry suggestions about good-falith settlcment eforts.

T -

"

Ihe Commiltee found Lh ee broad groups of Local R313§_329“9F_5§_the”_
fallowing comments:

Gr~un fOne: fenoeral iddministastiym 3ylag

Most courts have general administrative rules, par ticularly those who
serve more than che county, setting out terms of court in each county,
types of setting calendars and information about who to call for settings,
what kind of notice is to te given athers in the case and genecal
housekeeping provisions, subject to change, depending on cifcumstances.

Comment: The Committee notes that terms of court are governed by
statute, usually when the court was cteated of in 3 reconstituting statute,
making most, if not all, continuous term courts. [h:is language i3 probably
not neeced in a Lccal Rule. Calendars setiing oul the "who, when, what and
where™ 3:s useful and must be flexible, to fit courtt neecs, such as
illness, vacatiogns anc the unexpected long case or docket collapse. Gur

Courthouses :n the District and instrtuct the clerk to senc a copy to all

tict attorneys and pro se wno file papers, when the fircst

s mgaoe. lhe local Bar can Se ccpiecd when Lhe scnecule is first
ied of any chanqges., We note that many multi-county Jucizial

3DDﬂarancg

"VO-

fade ang ngp
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Tiive Sveriicting countims anc tne division of work load s
. qove:Bcc by statute or agreement of the affected Judges. All the above
' " ecould be .covered by s "Court Information Sulletin®, spelling.out the manner |
of getiing a setling on motions,  pre-trial and trial matters, '

RN

Recommendation: Adopt 88 3 statewide Rule the foilowing;

LOCAL RULES: NOTICE 10 COUNSEL AND PUBLIC

Local Schedules and Assignments of Coust shall be mailad by each District
or County Clerk upeon recezipt.of the first plesding or instrument filed by an
attorney cor pro se parly not cesiding within the county. Ihe clerk shall not
be recuir=d to provide more than one copy of the rules during a given year to
each atiarney of litigant who resides outside of the county in which the case
i3 filee. I! shall be the attorney and litigant's responsibSility to keep ,
informed of amencments to local rules, which shall be provided by the clerk on
request for out of county residents. Local Rules and Amendments thersto shall

be printed anc availabdble in the clerks office at no cost, snd shall be posted
in the Courthouse at all times. '

Croup Tws: Statae Ryles of Proscedurs

Many of Local Rules address functions whizh could best be served >y 8
statewise uniform rule. Jhese are suggested, as examoles.

36th, - 156¢tn
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Rule 247. Triea When Set S

Every suit shall de tried when it is called, unless continued or post-

~ . FPOnEC to a tuture cay, uniess centinued under the orovisions of Pyle 2473, or
N

laced at the ena of tne cocket o be called again for trial in its reqular

orcer. No cause wnicn has bpeen set upon the trial docket for the date set

except’ dy agreemen: of the partias or for yood cause upon motion and notice to

the opposing party,

Ll

00000173




I Rule 2472 (new). Trial Continuances

Motions Ior continuance or agreements. to pass cases set for trial shall

.
“Sp~e mage in writing, end snall ze filed not less than 10 gays oefore trial date
MYor 10 cays before tne iorcay cf tne week set for trial, if ng specific trial date

has bdeen set. Provided rowever~, that agreeg motions for continuance may be

announced at firsT cocket

metnocs. Imergancies recuiring celay of trial arising within 10 days of tmal

or of the 'oncay gsreceging tne week of trial snall be submitted to the court in

writing at the earliest practicaple time. Agreements to pass shall set forth

specific legai, preocaqural or other grounas wnich reguire that trial be delayed.

of a ca2se. Uson motion or acresment granted, the court shall reset the cate for

trial,

o
3
3]
[
v
™
©y
—
o
(Y]
ot
-
B

I The court snall have full discretion in granting or denying delay in the trial

call in courts utilizing agocket-call court setting

00060124



Rule 250 (new). .C2sas Set for Trial; Announcement of Ready

Cases set for trial on the merits shall he considered ready for trial,

“~\,ng there shall be nc neez for counsel to declare ready the week, month, or term
1
-

\prior to trial cate afte~ imitial znnouncement of ready has occurred. Cases not
tried as scheculed due to cours zelay shall be consicered ready for trial at all
times unless informea otnerwise 2y notion, and such cases shall be carried over
to tne succeeding term for trial assignment until trial -occurs or the case is
otherwise disposec. In all instances it shall be the attorney's or pro se

party's respcnsibility to know the status of a case set for trial.

CA:RULELS(53%)

-~

tJ
Lﬁ

[
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STATE BAR OF TEXAS

COMMITTEE ON ADMINISTRATION OF JUSTICE

REQUEST FOR NEW RULE OR CHANGE OF EXISTING RULE — TEXAS RULES OF CIViL PROCEDURE.

.. - 1 :' o] N .
Exact wording of existing Rule: Rule 264. ppeal Tried De Kovo

0,

de ncvco.

th

ases broucht up from inferior courts shall be tr2e

(@]

DOYVOZIIrAR-E"IOMTMTMOOD>»

Proposed Rule: {Mark through celetions 10 existing rule with dashes or put in parenthesis; underline propose
new wording; see exampie attached). ’
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JAMES C.ONION
JUDGE 73%° DISTRICT COURT
BCXAR COUNTY COURTHOUSE

'Yy SAN ANTONIO,TEXAS 78205

June Y4, 1983

Hon. Jack Pope

chief Justice

cypreme Court of Texas
courts Building

- pustin, Texas 78711

In re: Rule 265(a)

pear Judge Pope:

Z fs 1 understand, this Rule was amended in 1978 to eliminate the
= recuirement of having to read the pleadings to the jury. The

: Rule was intended to have the attorneys summarize their pleadings
{n everyday language rather than reading a lot of legal words
which most pleadinas contain and which meant nothing to most
jurers. I thought this was a great improvement. However,
unfortunately, it did not work out that way. The trial attorneys,
good and bad, are using the same as a tool to completely argue
the entire facts of their case, often witness by witness.
Hence, they do not summarize their pleadings but their entire
case.

A s
3

. - R - .
. R i
1, \ -

Jiphe A

‘\x: ':v" ,;'g?' kg 444 3 r\.”

i,

I attempt to control this problem, but many trial judges do not
because of the wording of the Rule, and hence, when the lawyers
come to my court, they want to do the same thing they have done

in other courts. The net result is that we hear the facts from
211 sides during voir dire, then again in opening statements to
the jury, then again from the witness stand, and then acain during
closing arguments. So in every jury case we hear the facts four
times. This is a waste of judicial time.

L._' ..l

a -
i
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Rule 265(a) in part says, ". . . shall state to the jury briefly
the nature of his claim or defense and what said party expects
to prove and the relief sought . ., " '

Attorneys not only state what they expect to prove, but go into
the qualification and the credibility of each and every witness
and intc many immaterial and irrelevant facts and conclusions.
: In addition, most attorneys do not know how to be brief. I

A would suggest that Rule 265(a) be amended to read, ". . . shall

0000012




gtzte to the Jury a brief summary of his pleadings." And eliminate
the phrase, "what the parties expect to prove and the relief
gought.” I feel that this would be in line with the committee's

fntenticn Jjust pricr to 1878, according to my reading of the
record made by the committee. Right now we have two closinag
arcuments to the jury.

[ fully realize that it will be sometime before any attention can
be aiven to this matter. However, I hope it will be properly
filed in order to be considered at the proper time by the proper
committee.

Yery truly yours, .

sorete) C (hesss

James C. Onion

JCO0/ebt
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July 29, 1985

Mr. Luther H. Soules III, Chairman
Supreme Court Advisory Committee
Soules, Cliffe & Reed

300 Milam Building

San Antonio, TX 78205

Re: COAJ Provosals for
Amendment to Rules 296,
297 and 306c. .

Dear Luke,

In response to your letter of July 15, 1985, enclosed
please find redrafted versions ¢of proposals for amendment
to Rules 296, 297 and 306c. Please note that although Rules
296 and 297 are not included in the current draft of the
Proposed Appellate rules, current rule 306c is included in
paragraph (c) of proposed rule 31.

Best regards,

William V. Dorsaneo, III
Professor of Law

enc.

SCHOOL OF LAW :
SOUTHERN METHODIST UNIVERSITY / DALLAS, TEXAS 75275 000060129
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Rule 296. Conclusions of Fact and Law

In any case tried in the district or county court without
a jury, the judge shall, at the request of either party, state
in writing his findings of fact and conclusions of law. Such
reguest shail be filed within ten days after the final judgment

(¢s-s*gred.) or order overruling motion for new trial is signed

or the motion for new trial is overruled by operation of law.

Notice of the filing of the request shall be served on the
opposite party as provided in Rule 2la.

COMMENT: This proposed rule change negates the change last
made in Rule 296 effective April 1, 1984. The reason for recom-
mending a restoration of the former rule is that no purpose is
served in requiring a party to request findings_of fact and
conclusions of law at a time before motions for new trial have

been dealt with by the trial judge.

00000130
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Rule 297. Time to File Findings and Conclusions

When demand is made therefor, the court shall prepare its
findings of fact and conclusions of law and file same within
thirty days after the judgment (is-signed---Sueh-findings-ef
faet-ard-ceneiusions-of-law-shati-be-filed-with-the-elexk-and

shatl-be-part-of-the-reeerds) or order overruling the motion

for new trial is signed, or the motion is overruled by operation

of law. If the trial judge shall fail (se) to so file them, the
party so demanding(,) in order to complain of the failure, shall,
in writing, within five days after such date, call the omissioﬁ
to the attention of the judge, whereupon the period for
preparation and filing shall be automatically extended for five
days after such notification.

COMMENT: This proposed rule change corresponds to the

change in Tex. R. Civ. P. 296.

00000131
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Rule 306c. Prematurely Filed Documents
No motion for new trial, request for findings of fact and
conclusions of law, appeal bond or affidavit in lieu thereof,

notice of appeal, or notice of limitation of appeal shall be

held ineffective because prematurely filed (s-but-every-sueh-metien).

Every such prematurely filed document shall be deemed to have

been filed on (the—date—eé—but—subsequeﬁt;te—fhe—daée—ef—siéniﬁg
eé—the—iaégmeﬁt-the—metieﬁ—assai$57—and-every—saeh—fequest—fef
findings-of-faet-and-eonetusieons-eof-iaw-and-every-sueh- appeai
bond-er-affidavit-or-netiee-of-appeal-or-netice-of-timitation-of
appeai-shatl-be-deemed-te~-have-been~fited-en-the-date-of-but
subseqaenf;ée—%he—éate—eﬁ-signiﬁg—ef—the—ﬁudgment—ef—the—date—ef

the-everruiing-of-motion-for-new-trrai;-itf-sueh-a-metion-is-fiteds)

time on the first date of the period during which the document

may be filed as prescribea by the applicable rule or rules.

COMMENT: This proposed version qf Rule 306c¢c is intended to
accomplish two purposes. First, it elihinates language in the
current rule that treats prematurely filed requests for findings
of fact and conclusions of law, appeal bonds, affidavits in lieu

thereof, notices of appeal and notices of limitation of appeal

as being filed "on the date of but subsequent to the date of signing

of the judgment or the date of the‘overruling of motion for new
trial, if such a motion is filed." Under current appellate
practice, the times for perfecting appeals and/or limiting the

scope of an appeal are not keyed to the overruling of motions for

new trial. If the Committee's recommendations concerning Rules 296

and 297 are adopted, the last sentence of this proposed rule should

ety | l’
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be interpreted to mean that a premature request for findings of
fact and conclusions of law should be deemed filed on the date
of but subsequent to the signing of the order overruling the

motion for new trial or the overruling of the motion by operatiocn

of law.

2. 00000133
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TAaYILOR, Havs, PriceE, McCoxnN & PICKERING
ATTORNEYS AT LAW
Q00 TWO ALLEN CENTER
HOUSTON, TEXAS 77002
(713) 6834-1111

rney af Law
SO0 Alamg/National Bldg.
San £€nio, TX .78205

———
[Spete;

R=E: Rule 2¢5

Pursuant to your reguest to send this letter to you with a
cozy to Justice Wallace, I am writing to point out the cuesticn
I had with respect to the new Rule 256, Tex. R.Civ.D.

There is a discrepency between the amended Rule 296 as it
appears in the pocket part in Vernon's and the Rule as it
aprears in the pull-out to the February, Texas Bar Journal. As
Garsen Jackscon and Justice Wallace's office have informed me,
the pocket part version is incorrect.

My cuestion is whether there are any published explana-
tions or bar comments as to the change in Rule 296? Under the
prior Rule 296, it applied to hearings over motions to set
asicde default judgments. As you know, the Court often conducts
an oral hearing in which testimony is presented. Thereafter,
the motion to set aside a default judgment may. be overruled by
operaticn of law seventy-five (73) days after the default
judgment was signed. Under the case law the Appellate Court
might review the trial court's findings of fact and conclusioens
of law as - to this hearing. See
Dallas Heating Co., Inc. v. Pardee, 561 S.W.2d. 16 (Tex.Ciwv.
App.-Dallas, 1977, ref.n.r.e.). Now that the rew rule has
eliminated the "by cperation of law" wording, does it mean that

the Appellate Courts do not need findings of fact and
conclusions of law on these matte

tters, or that the "signing" in

Rule 296 also applies to the operation of law time period? See
nt'l. Svecialtv Procducts, Inc. v. Chem-Clean Product
., 611 S.W.2d. 481 (Tex.Civ.App.-Waco, 1981, no wriz).

T
- s d
In

1

O et

' In Guarantv Bank v. Thompson, 632 S.W.2d. 338, 340 (Tex.
1982), the Court held that a motion to set aside a default
judgment "should nct be denied on the .basis of

counter-

= 7
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testimony." Accordingly, the drerping of the language in Rule
2S5 may have been done because findings of fact and conclusions
of law are no longer necessary for appellate review.

Sincerely,

TAYLOR, HAYS, PRICE, McCCNN
UL L. & PICKERING

D Mk By

David R. Bickel
DR3/1lam

cc: Justice James P. Wallsa
Supreme Court of Texas
P. O. Box 12248

- Capital Station
C ( Austin, TX 78711

C(
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6) //ﬁ Texas Tech University

_ X /\),{ . i, School of Law
//b/ygjng;ug August 6, 1984

Honorable Jack Pope, Chief Justice
The Supreme Court of Texas

P.0. Box 12248, Capitol Station
Austin, TX 78711

Re: Apparent unintended anomoly in amendment to the Texas Rules of Civil

Procedure, effective April 1, 1984

Dear Justice Pope:

I have recently discovered an apparent anomoly created by the amendments

to Rules 296 and 306c, effective April 1, 1984. The problem is created where

a premature request ior findings of fact and conclusions of law is made and a
motion for new trial is filed.

Rule 306c was broadened to include prematurely filed requests for findings
of fact and conclusions of law. If such a request is prematurely filed .and a
motion for new trial is filed, the requést is deemed to have been filed on
the date of (but subsequent to) the date of the overruling of the motion for
new trial. This amendment would have creatad no problem had Rule 296 not also
been amended to require a request for findings and conclusions to be filed
within ten days after the final judgment is signed, regardless of whether a
motion for new trial is filed. The pre-1984 version permitted a request to
be filed within ten days after a motion for new trial is overruled.

Reading both the amended rules together, if a premature request for
findings and conclusions is made and a timely motion for new trial is filed,
the request will be deemed to have been filed too late if the motion for new
trial is overruled more than ten days after the judgment is signed. This is
quite possible, of course, since Rule 329b(c) allows the trial court 75 days
to rule on a motion for new trial before it is overruled as a matter of law.

If this result was intended, please excuse my having taken up your

valuable time. If it was not intended, I hope that I have been of some
assistance to the Court.

Respectfully,
e <. éé/;°é<\

eremy C.” Wicker
Professor of Law

JCW/nt
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WRITER'S DIRECT DIAL NUMBER

Tk ~dud $o
HUGHES & LUCE L2294 Sws
1000 DALLAS BUILDING So&a

DALLAS, TEXAS 75201 2/ -
1300 TWO LINCOLN CENTRE ’ (214) 760-5500 1500 UNITED BANK TOWER

DALLAS, TIXAS 75240 AUSTIN, TEXAS 78701
1= . .
(214) 388-7000 TELECOPIER (214) 651-C561

(512) 474-6050
TELECOPIER (214) 834-3226 TELECOPIER (512) 474-4258

TELEX 730836

Febfuary 27, 1985
214/760-5421

— e e

Michael T. Gallagher, Esg.

Fisher. Gallagher, Perrin & Lewis
70tnh Tloor

Allied Bank Plaza

Re: Committee on the Administration of Justice

Dear MMike:

Enclosed are proposed changes in Rules 296, 306a, and 306c.
I will be ready to report on these proposals at the March 9, 1985
meeting. Please note that if the proposed addition- to Rule 296 is
made, there will be no need to amend Rule 306c. If, however, Rule
296 is not amended as proposed, then Rule 306c should be amended
as set out in the attachment to this letter.

Respectfully,

Ao
R. Doak Bishég/ii::;7

RDB/1s - '
Enclosures

cc: Ms. Evelyn Avent
State Bar of Texas

00060137
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Rule 296. Conclusions of Fact and Law

In any case tried in the district or county court without
jury, the judge shall, at the request of either party,
writing his findings of fact and conclusions of law.
shall be filed within
overrulinag motion for

a
state in
‘ Such request
‘ten days after the final judgment or order
new trial 1is signed or the motidn

for new

trial is overruled bv operation of law. Notice of the filing of '
the reguest shall be served on the opposite party as provided in
Rule 21la.
| d
[ .
-
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Rule 306a. Periods to Run From Signing of Judgment

1. Beginning of periods. The date a judgment or ord
signed as shown of record shall determine the beginning o
periods prescribed by these rules for the court's plenary power
grant a new trial or to vacate, modify, correct or reform a
judgment or orcsr and for filing in the trial court the various
documents in connecticn with an appeal, including, but not limited
to an original or amended motion for new trial, a motion for
reinstatement o©f a case dismissed for want of orosecutricn, a
racuest for firdings of fact and conclusions of law, findings of
fact and conclusions of law, an appeal bond, certificate of cash
deposit, or notice or affidavit in lieu thereof, and bills of
exception and for filing of the petition for writ of error if
review 1s sought by writ of error, and for filing in the appellate
court of the transcript and statement of facts, but this rule
shall not determine what constitutes rendition of a judgment or
orcder for any purpose.

r

rh (p

P
.

[ I
O 0w
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Rule 306c. Prematurely Filed Documents

No motion for new trial, request for findings of fact and
conclusions of 1law, appeal bond or affidavit in lieu thersof,
notice of appeal, or notice of limitation of appoeal shall be held

ineffective bescause prematurely filed; but every such motion shall
be deemed to have been filed on the date of but subseqguent to the
date of signing of the judgment the motion assails, and every such
recuest for findings of fact and conclusions of law and every such
appeal bond or affidavit ® or notice of appeal or notice of
limitation of appeal shall be deemed to have been filed on the
date of but subsequent to the date of signing of the judgment, ==
fae~gEe-ofi--the-overruiing--ch-metien-fornmer-drialg-—Sesosh -2
mofisn-is-Ialed,
W%i/
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June 3, 1985 SR

Ms. Evelyn Avent
State Bar of Texas
P. 0. Box 12487
Capitol Station
Austin, Texas 78711

Re: COAJ Prdposals for
Amendment to Rules
296, 297 and 306c

Dear Evelyn,

Enclosed please. find the proposed changes to Rules
296, 297 and 306c. I would appreciate it if you would place
them on the agenda for the. next meeting.

Respectfully,

M/

William V. Ddrsaneo, 11T
Professor of Law

WVD : vm

enc.

cc: Michael T. Gallagher
Judge James P. Wallace
Luther H. Soules, III
R. Doak Bishop
Charles R. Haworth
Guy E. "Buddy" Hopkins

SCHOOL OF LAW

SOUTHERN METHODIST UNIVERSITY 7/ BPXLLAS, TEXAS 75275

00000141



Rule 296. Conclusions of Fact and Law

In any case tried in the district or county court without a
jury, the judge shall, at the request of either party; state in
writing his findings of fact agd conclusions of law. Such
requesﬁ shall be filed within ten days after the final judgment
or order overruling motion for new trial is signed or the motion
for.new trial is overruled by operation:of law. -Noéice of the

filing of the request shall be served on the opposite party as

provided in Rule 21la.

Comment: This proposed rule changé negates the change last
made in Rule 296 effective April 1, 1984. The feaSon for recom-
mending a restoration of the former rule is that no purpose is
served in requiring a party to request findings of fact and‘
conclusions of law at a time before motions for new trial have

been dealt with by the trial judge.

>
S
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Rule 297. Time to File‘Findings and Conclusions

When demand is made therefor, the court shall prepare its
findings of fact and conclusions of law and file same within
thirty davs after the judgment or order overruling the motion. for
new trial is signed, or the motion is overruled by operation of
law. If the trial judge shall fail to so file them, the party so
demanding in order to complain of the failure, shall, in writing,
within five days after such date, call the omission to the atten-
tion of the judge, whereupon the period for preparation and
filing shall be automatically extended fbf five days after such

notification.

Comment: This proposed rule change corresponds to the

change in Tex. R. Civ. R. 296.

&
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Rule 306c. Prematurely Filed Documents

No motion for new trial, request for findings of fact and
conclusions of law, appeal bond or affidavit in lieu thereof,‘
notice of appeal, or notice éf limitation of appeal shall be held
ineffective because prematurely filed. Every such prematurely
filed document shall be deemed to have been filed on time on the

first date of the period durng which the document may be filed as

prescribed by the applicable rule or rules.

Comment: This proposed version of Rule 306c is intended to
accomplish two purposes. First, it eliminates language in the
current rule that treats prematurely filed requésts'fo: findings
of fact and conclusions of law, appeal bohds, affidavits in lieu
thereof, notices of appeal and nbtices of limitation of appeal as
being filed "on the date of but subsequent to the date of signing
of the judgment or the date of the overruling of motion for new
trial, if such a motion is filed." Under current appellate prac-
tice, the times for perfecting appeals and/or limiting the scope
of an appeal are not keyed tb the overruling of motions for new
trial. If the Committee'’s recommendations concerning.Rules 296
and 297 are adopted, the last sentence of this proposed rule
should be interpreted to mean that a preﬁature request for
findings of fact and conclusions of law éhould be deemed filed on
the date of but subsequent to the signing of the order overruling

the motion for new trial or the overruling of the motion by

| operation of law. | (izéa Aéz‘\) . é%éﬁyaalyc{/
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1301 McKinney Street Houston
Houston, Texas 77010 Washington, D.C.
Austin
Telephone: 713/651-5151 San Antonio
May 12, 1986 . Telex: 76-2829 Dallas

Re: Supreme Court Advisory Committee

Mr. Luther H. Soules, III
Soules & Reed

800 Milam Bldg.

East Travis at Soledad
San Antonio, Texas 78205

Dear Lou:

Enclosed herewith ©please find the

. sub-committee with respect to Rules 277, 278

279, 286 and 295.

Very fruly yours,

Dajrid J. egk

DJB/st

Enclosures

cc: Honorable James P. Wallace
Justice, Supreme Court
Supreme Court Building
P. O. Box 12248
Capitol Station
Austin, Texas 78711

Mr. Franklin Jones, Jr.

Jones, Jones, Baldwin, Curry
& Roth, Inc.

201 W. Houston Street

Marshall, Texas 75670

Professor J. H. Edgar, Jr.
School of Law

Texas Tech University
Lubbock, Texas 79409

London
2Zurich

report of our
(formerly 279),
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Rule 277. [Special Issues] Questions to the Jury

In all jury cases the court [may] shalW&r
fea-s-wbl-e] submit [said] the cause upon broad-form questions.

— e—

£I-lnm:"c'*, fFor—agoog —cawse [ [special issues without request of
either party, and, upon request of either party. shall submit
the cause upon special issues conrrolliﬁg the disposition of
the case that are raised by the written pleadings and the

evidence in the case, except that, for good cause subject to

review or on agreement of the parties,] éhe—'cvtrrt.—my—s&bmj.t

Qlesiions——seeomrarityd. DY 11Miting ISt roettorre-

e e
B N E PeirCRORL S ,! 0

checklist fu“u.Euy Y eguirea—by the—substanbdiuwolaw, such

e, »@he cqurt shall

—

submit such explanatory instructions and definitions as shall
e JUSSETE — —

——

be proper to enable the jury to render a verdict.

— —_

~——

[It' shall be discretionary with the court whether to

submit separate questions with respect to each element of a

case or to submit issues broadly._ It shall not be
objectionable that a question is general. or includes a
combination of elements or issues.] Inferential rebuttal

questions shall not be submitted in the charge. The placing of

the burden of proof may be accomplished by instructions rather

00000146
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than by inclusion in the question.

[In submitting the case, the court shall submit such
explanatory instructions and definitions as shallrbe proper to
enable the jury to render a verdict and in such instances the
charge shall nor be subject to the objection that it is‘ a
general charge.

The court may submit special issues in a negligence
case in a manner that allows a listing of the claimed acts or
omissions of any party to an accident, event or occurrence that
are raised by the pleadings and the evidence with appropriate
spaces for answers as to each act or omission which is listed.
The court may submit a single question, which may be
conditioned upon an answer that an act or omission occurred,
inquiring whether a party was negligent, with a listing of the
several acts of omissions corresponding to those listed in the
preceding question and with appropriate spaces for each
answer. Conditioned upon an affirmative finding of negligence
as to one or more acts or omissions, a further question may
inquire whether the corresponding specific acts of omissions
(listing them) inquired about in the preceeding questions were
proximate causes of the accident, event,jor occurrence that is
the basis of the suit. Similar forms of questions may be used

in other cases.]

—,e
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Conr . . . .
@In any eese® 1in which the Jjury 1is required to

apportion the loss among the parties, [issues are raised

“concerning the negligence Of more than one party] the court
shall submit [an issue] a gquestion or gquestions inquiring
what percentage, 1if any, of the negligence or causation, as the
case may be, that caused the occurﬁgce or injury in question is

attributable to each of the [parties] persons found to [have

been negligent, and] have been culpable. The court shall also

instruct the jury to answer the damage [issues] guestion or

questions without any reduction because of the percentage of

negligence or causation, if any, of the person injured.?’ The

court may vpredicate the damage gquestion or gquestions upon

affirmative findings of liability.

The court may  submit [an issuel a question
disjunctively when it is apparent from the evidence that one or

the other of the conditions or facts inquired about necessarily

exists. ( =

Dﬁrmanpm-ly Y nn‘ly +°m§Ei§E' 2] 14 i ;

The court shall not in its charge comment directly on
the weight of the evidence or advise theijury of the effect of
their answers, but the court's charge" shall not be
objectionable on the ground that it incidentally constitutes a
commént on the weight of the evidence or advises the jury of
the effect of their answersfwhere it- is peesesly a part of a}
'Winstruction or definition.

_3..

solosB
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Rule 278 (Formerly . Rule 279). Submission of Questions,

Definitions and Instructions

Mk

dodgh L
P o

. L. . .
The court shall submit the%E%xﬁaﬁﬂdﬁﬂﬁ? questilons, in

the form provided by Rule 277, which are raised by the written

pleadings and the evidence, and, except in trespass to try

title, statutorv partition ©proceedings and other special

proceedings in which the pleadings .are specially defined by

statutes or preocedural rules, a party shall not be entitled to
T

RN
an affirmative submission of any/question) on that party's

r—

R IR

behalf where the same is raised only by a general denial and

not by an affirmative written pleading by that party. Nothing

herein shall change the burden of proof from what it would have

been under a general denial. Ueidiniin @ e i i Gt e bk e GO T
POL Dopuemetdcr], Failure to submit a<é§EE¥EBﬁ>sha11 not be

deemed a ground for reversal of the judgment, unless its

submission, in substantially correct wording, has been

requested in writing and tendered by the party complaining of

the judgment; provided however, that objection to such failure

shall suffice in such respect if the//gﬁzzi?zﬁf\ﬁs one relied
N i

upon by the opposing party. Failure to submit a definition or

Quebaluidetsy instruction shall not be deemed a ground for

.+

50308 —4- OOUOOI‘A‘:S



reversal of the Jjudgment unless a substantially correct

definition or aw instruction has been requested in

writing and tendered by the party complaining of the judgment .

00C00150
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Rule 279. [Submission of Issues] Omitted Questions and

Review

[When the coﬁrt submits a case upon special issues,
he shall submit the cbnrrolling issues made by the written
pleadings and the evidence, and, except in trespass to try
title, Statutory partition proceedings and other special
proceedings in which the pleadings are specially defined by
statutes or procedural rules, a party shall not be entitled to
an affirmative submission of any issue in his behalf where such
issue 1s raised only by a general denial and not by an
affirmarive written pleading on his part. Nothing herein "shall
change the burden of proof from whar it would have been unde} a
general denial. Where the court has fairly submitted rthe
controlling issues raised by such pleading and the evidence,
the case shall not be reversed because of the failure to submit
other and various phases .or different shades of the same
issue. Failure to submit an issue shall nor be deemed a groﬁnd
for reversal of the judgment, unless 'its submission, in
substantially correct wording, has been requested in writing
and tendered by the party complainiﬁg of the judgment:
provided, however, that objection to such fdilure shall suffice
in such respect if the issue is one relied upon by the opposing

party. Failure to submit a definition or explanatory

S$0308 | 000001:};1



" are made, such omitted [issue or issues] element or elements

00000152

instruction shall not be deemed a ground for reversal of the

Judgment unless a substantially correct definition or

explanatory instruction has been requested in writing and

tendered by the party complaining of the judgment.]

-Upon appeal all independent grounds of recovery or of

defense not conclusively established under the evidence and no
element of which is submitted or requested b @ —deeme

waived.s When a ;iigi??of recovery or [of] defense, consists

of more than one” element, if one or more of [the issues] such

elements necessary to sustain such ground of recovery or [of]
defense, and necessarily referable thereto, are submitted to
and_[answered] found by the jury, and one or more of such

elements are omitted from the charge, without [such] request

or objection, and there 1is factually sufficient evidence to

support a finding thereon, the trial court, at the request of
either party, may, after notice and hearing and at any time
before the judgment is rendered, make and file written findings
on such omitted [issue or issues] element or elements’ in

support of the judgment. [,bur] If no such written findings

shall be [as] deemed found by the court”in such manner as to

support the—iifififi;)—_')

50308



If a “‘y/sontention is’,"/inade thah: a submlss:Lon

!

broad-form cuesrions, a general charge, a question containing a

combingtion of elements, or/ pa==1=1=m=1£:;mg 1nstruc/tlon following .a

\ / v-v==l / (MW"(&W’/“«
broad-form/ question, contalns an <efement that is 1lacking in o )
/Luaw w0 /9

% \ ol
legal or/ﬁactualQY,sufficieney\-e&@hre evidentce, \J,t shall not form /M‘MW%
the bdsis for a new/t\flal or reversal nless\the complainant

\

[show_that_he /o ) _
can//show that e /same was cakulate/d to and probably dld _—

7

result in an\l\ groner verdlct

\//""

A claim/ that the evidence was legally or factually

insufficient to warrant the submission of any [issue]

//ggestion may be made for the first time after verdict,

regardless of whether the submission of such [issue] question

4

was requested by the [complaining party] complainant.

Ss0308B —8— . 00000153



Rule 286. . Jury May Receive Further Instructions

After having retired, the jury may receive further
instructions [of] from the court touching any matter of laQ,
either at their request or upon the court's own motion. For

" this purpose they shall appear before the judge' in open court
in a body, and 1f the instruction is being given at their
request, they shall through thelr presiding jurors state to the
court, in writing, the particular questién of law upon which
they desire further instruction. The court shall give such
instruction in writing, but no instrﬁction shall Dbe given
except 1in conformity with the rules relating to the [change]
charge. Additional argument may be allowed 1in the discretion

of the Court.

000060154
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Rule 295. Correction of the [Defectivel Verdict

If the purported verdict is defective, the

Mm%ﬁirect it to be reformed {[at the Bar]. If it is wet
o / i

/\responsive to the [issue] gquestions contained in the court's

charge or the answers to the questions are in conflict, the

court shall [call the jury's attention thereto in writing and
g

send them back for further deliberation] L2xakain in wrltlng =0}

the jury in open court’?the nature of the unrespon51veness or
48

the conflicts, provide the jurv such additional instructicns as

may  be and retire the jury for further

deliberations. Shelld the ij&ry again sreturrn @, nonAr sno‘nsi\/e

T
or inclmsmten}:/erd\c\ }7/ \\.\rt ma/&aaalv/léﬁ((ct t\é ]ury
! \
in‘ the!sameAnnef) and ;élre thém\/for fb@er dedibe afélo\n\ /or

\/
de’clare mistrial.
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August 27, 1986

Mr. David J. Beck

Fulbright & Jaworski

800 Bank of Southwest Building
Houston, Texas 77002

RE: May 12, 1986, Draft of
Proposed Rules 277, 278 (formerly 279),
279, 286, and 195

Dear David:

I have the following observations about this series of Rules
as proposed.

Rule 277:

"Limiting instructions" is not a defined term and I do not
see where the term "limiting" needs special mention in the Rule.
Further, "good cause" should not be a requirement for submission
of a "proper" instruction whether a "limiting" or any other sort.
To me, the last sentence in the first paragraph: "In submitting
any case, the court shall submit such explanatory instructions
and definitions as shall be proper to enable the jury to render a
verdict" 1is adequate to cover whatever kind of instructions may
be appropriate whether the instruction = be "limiting" or
otherwise. I suggest that the words "upon broad form gquestions
accompanied by limiting instructions," be deleted beginning 1in
the ninth and tenth lines. s

In the second sentence what does "separate question" mean?
Is a broad question a question? A separate question? If we mean
"separate and distinct" gquestions why not use the o0ld words?
Isn't it the old concept we seek to permit on good cause?

Focusing again on the last sentence of the first paragraph,
"I have several questions. The courts have talked about '"proper"
instructions and,. in language which is not found in the proposal
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or the present rule, the courts have talked about instructions

that "assist the jury (jurors?)." sShould the term "proper" ke
regarded as the term that requires an instruction to (1) be
substantially correct in form ard in substance, i.e., in

substantial ccnformity with the procedural Rules as a matter of
form and in substantial conformity with the applicable law as a
matter of substance and (2) be supported by the evidence or
reasonable inferences therefrom? 1Is the term "enable the jury to
render a verdict" generally read to mean "assist the jury to
render a verdict"? Should the word "enable" be replaced with the
word "assist" since the latter is the word that the courts seem
to utilize? If the concept of "proper" and "assist" are
cdistinct, should the last 1line read "be proper and enable
(assist) the jury to render a verdict"? It seems to me that our
experiences with broad issues are now to the point where we can
say that any instruction that is correct in form and in substance
and supported by the evidence 1is ‘"proper" and acccrdingly
qualifies uncer the first reguisite. Having qualified with the
first requisite for submission to the jury, that same instruction
then shall be given to the Jjury if it "assists" the jury to
render a verdict. What is meant by "assist the jury to render a
verdict"? To me, that means an instruction that causes the jury
to follow the applicable law rather than what might be "common
meaning" where "common meaning" does not really give the
stbmitting party the full benefit of a full submission of that
party's cause of action or defense. For example, in Deceptive
Trade Practices Act cases, "deceptive" does not have "common
meaning" because in common meaning, that term infers an element
of intent to deceive, whereas really all that DTPA requires may
be a representation, however innocently, that goods  have
qualities that they do not have. Plaintiff may not get the full
submission of its case if the word "deceptive" were submitted to
the Jjury without an instruction and the jury were left to rely
solely on common meaning. To "enable the Jjury to render a
verdict" on the applicable law in a DTPA case an instruction or
definition is required. It seems to me that the term "enable" is
more restrictive than the word "assist." The word "enable" to me
infers that absent an instruction, the jury probably would not be
able to render a verdict on the evidence and the applicable law.
The word "assist" to me infers that submitting an instructicn
would be helpful to the jury to render a verdict on the evidence

and the applicable law. Since the word ‘'"necessary" was
eliminated and the word "proper" substituted in Rule 277 in 1973,
"assist" may be more descriptive of the actual practice. A party

is not entitled to an instruction merely because it would be
"helpful" +to the Jjury. Lemos v. Montez, 680 S.w.2d 798, 801

(Tex. 1984). So, somewhere between "necessary" and "helpful" is
the current test and the courts' use cof the word "assist" may

have developed meaning in that context. Cf. First State Bank &

- Il""llll Al N - & aa = ‘IIL - G N T B T B Bl ..
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Trust Co. of Edinburgh v. George, 519 S.W.2d 198, 207 (Tex. Civ.
App. =-- Corpus Christi, 1975 writ ref'd n.r.e.). Should the

words "on the evidence and the applicable law" be added after the
word "verdict" in the final sentence?

The term "questions containing a combination of elements”

appears in line 12 of proposed Rule 277. How does that differ
from a "broad-form question" (line 2)? Why must "good cause" be
shown in order to combine elements? "Good cause" should be a

requisite only for general charge, checklist, or cluster issues.

Where does the proposed Rule permit "for good cause” a
submission in the o0ld "cluster" issue form, 1.e., "separate and

distinct”; or do we intend to entirely preclude that form of
submission?

Rule 278:

Does Rule 277 permit fcr good cause the submissicn of a case in
the o0ld "cluster"” issue form? If so, the concept of "deemed
fincdings" needs to be maintained. Turner, Collie & BRBraden v.

Brookhollow, Inc., 642 S.W.2d 160, 165 (Tex. 1982) Unless that
is the case, the concept of "deemed findings or elements"”
probably does not need to be maintained,at all and has not been a
concept of broad issue submission even in the past where the

1ssue submitted was "controlling" = even .though '"defective.".
Allen v. American National, Inc., 380 S.W.2d 604 (Tex. 1964). 1In
broad ‘“controlling" issues, 1f an element 1is ‘“necessarily

referable" to the question asked, but that element 1is not
specifically addressed in the guestion, the guestion has been
answered anyway and the Jjury finding includes all that is
"necessarily referable.” Island Recreational Development Co. V.
Republic of Texas. Savings Association, 710 S.w.2d 551 (Tex.
1986). In the past, where granulated issues were submitted, there
was no jury finding where an issue was omitted but was
"necessarily referable" and the absent finding had to be supplied
somehow. The practice was that the trial court would either
supply the omission by express finding or there would be a deemed

finding in support of the trial court's judgment. "Broad issues"
are now conceived to embrace all of the several matters of a
theory, indeed of a ‘“"case," e.g., Sears, Roebuck & Co. w.
Castillo, 693 S.W.2d 374 (Tex. 1985), and are not tc be "picked

apart" for absences or omissions of verbose granulated elements
that would make a single question unintelligible and force a
return to the <cluster issue practice in order to have
intelligibly sized question. The committee as a whole needs to
express its view as to whether or not omissions of elements in
broad issues are to be regarded as included in or subsumed by the
brcad issue and, accordingly, addressed by the jury's answer; or,
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whether, on the other hand, we are to return to the "pick apart”
process previously used so as to burden the broad issue practice
with the former cluster issue problems transferred to
instructions. See Lemos, supra, 680 S.W.z2d at 801. I believe
that all elements necessarily referable to a submitted broad
guestion are within the Jjury's answer and that good attorneys
will certainly present evidence and argue in closing arguments in
such a way as to be certain that the jury understands all that is
included. If the lawyers trying the case fail to recognize
elements during the trial, that can be remedied 1in aggregious
cases by the granting of a new trial by the. trial judge.
However, in support of the broad issue practice, a judge will not
be able to take harbor under a "deemed element concept or
instruction by reviewing a broad issue or instruction, picking it
apart, and entering a judgment contrary to the jury verdict where
the jury verdict 1is supported by some evidence on all elements
legally required whether or not expressly mentioned. Such a
"deemed element" concept, it seems to me, would engraft onto the
broad issue practice the hypertechnical problems that we had
under the granulated issue practice. There is no change in "no
evidence" or "insufficient evidence" review; if a cause of action
legally requires an element, whether expressly mentioned or not
in a question, and there is no evidence or insufficient evidence
of that element, there is no either legal or factual
insufficiency of  evidence to support a Jjudgment. Because
elements may be broadly combined in ‘"controlling" issues,

however, it may be more difficult to identify a particular
element for review.

The next question I have about Rule 278 is more fundamental

and more problematical to me. It seems to me that the burden to
get 1nstructions on broad issues is a different problem or burden
than it was to get instructions to granulated issues. I am not

comfortable that we have adequately addressed the transition. 1In
the past, issues had to be requested in substantially correct
form by the party relying on those issues, but instructions had
to be requested in writing in substantially correct form by a
party complaining of the judgment.* It seems to me that we need
to make adjustments in Rule 278 so that an objection to the
wording or omission of wording in an instruction that 1is
submitted would be adequate to preserve error in the submitted
instruction. On the other hand, where an instruction is omitted
or refused entirely, a party should have to make a request 1in
substantially correct form. How much that would change the law
is debatable anyway in light of Yellow Cab and Baggage Co. V.
Green, 277 S.W.2d 92, 93 (Tex. 1955), excerpts attached. If that
case 1s the law, why not say so in the Rule?
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In the full paragraph on page 7, second sentence, I would
leave this sentence Jjust as it is in the current Rule to take
care of the situation where cases are submitted in granulated

issues, 1f that 1s possible, even on good cause shown. If that
is not possible for good cause shown then, then I would omit the
sentence entirely. See Turner and Allen, supra.

For the reasons stated above and my remarks about Rule 277,
I do not believe that the concept of "deemed findings on omitted
elements" should be engrafted on the broad issue practice. Note,
this only happens when no party objects or requests or otherwise

' preserves errcr 1in the charge. If the error ccncerning the

omission 1is addressed by & party, then error 1s preserved and
there cannot be a "deemed finding on an omitted element." Where
neither party preserves error in a charge, the jury's finding on
the broad issue should stand as to everything necessarily
referable to that issue. The trial Jjudge should be able to
submit a broad issue case, where there is no objection to or
creservaticn of error in the broad issue, and feel coniident that
all matters necessarily referable to that broad issue are peing
addressed by the jury, since both parties have full opportunity
to present all evidence on anything necessarily referable to that
question to the jury and to argue all elements necessarily
referable to that guestion prior to the time that the jury goes
to the Jury room to answer the question. ., Under these
circumstances, the Jury's answer should control &and the broad
issue practice should not burden instructions with technicalities
of former "cluster" issues practice regarding "deemed findings."
This goes for the last sentence of that paragraph as well, i.e.,
the last sentence on page 7. Lemos v. Montez, supra, prescribes

"proliferation of instructions" and mandates "simplicity in jury
damages." '

In the first paragraph on page 8, I would omit the words "If
a contention... sufficiency of the evidence, it" and replace that
language with the words "Error in the charge." I believe that
the single sentence paragraph should read "Errors in the charge
shall not form the basis for a new trial or reversal unless the
complainant can show that the same was calculated to and probably
did result in an 1mproper verdict.

Conclusion

My ccmments essentially address three problems.

1. There should not be distinction made between a
"limiting" instruction and any other kind of instruction insofar
as the procedural language of the Rule is concerned. Seeking
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instructions, entitlement to instructions, and preservation of
error in connection with instructions, are all the same.

2. Matters "necessarily referable" to other matters that
have been submitted to the jury should be regarded as determined
by the jury's answer to a broad issue. Matters "not necessarily
referable" are omitted grounds and are not within the scope of
any answer of the jury because none of the matter even in a broad
sense has been addressed by the jury.

3. Preservation of error on instructions that are
submitted should perhaps be treated differently from preservation
of error on instructions that have been wholly omitted so that
oral objections and requests for amendment by either party would
be sufficient to preserve error in submitted instructions whereas
in an omitted instruction any party complaining about that would
have to submit a written request in substantially correct form.
This would somewhat conform preservation of error on instructions
to the current practice of preservation of error in issues at
least insofar as complaining about what is being submitted as
opposed to complaining about a total omission. I would not favor
having the instruction practice burdened by the "party relying
on" concept to differentiate between oral ccmplaints and
amendments and written regquest requirements, but that may be
another possible ccnsideration.

As you know, from discussions with the Subcommittee, and
particularly with Hadley Edgar and Rusty McMains, these items are
matters that have concerned me and which I have been addressing
in recent weeks in hopes that the product that we do produce in
Rules 277 and 278 (formerly 279) will continue the reform of jury
issue submission in the true sense of "simplification." I do not

favor any retreat to the technical burdens of the prior cluster
issue practice.

er

uly yours,

.fSOULES III

LHSIII/tat

enclosures e

cc/w/encl: Chief Justice Jack Pope Russell McMains
Justice Wallace W. James Kronzer
Professor William Dorsaneo . Harry M. Reasoner
Franklin Jcnes , Frank L. Branson

J. Hadley Edgar Steve McConnico
Harold W. Nix -




798 Tex.

Mel LEMOS, Petitioner,
v,
Alfred R. MONTEZ et al.,, Respondents.
No. C-2620.
Supreme Court of Texas.

Nov. 14, 1984.
Rehearing Denied Dec. 19, 1984.

Suit was instituted for .injuries sus-
tained when ‘truck owned by defendant
backed into an automobile in which plain-
tiff was a passenger. After jury answered
special issues in favor of defendant, the
117th District Court, Nueces County, Jack
R. Blackmon, J., entered a take nothing
judgment, and plaintiff appealed. The
Court of Appeals, Kennedy, J., 659 S.W.2d
145, affirmed, and appeal was taken. The
Supreme Court, Pope, CJ., held that: (1)
inciuding the option of “neither” in broad
negligence-proximate cause special issue,
which had effect of submitting a special
issue on unavoidable accident, was not
proper, and (2) appending to definition of
unavoidable accident the words, “The mere
happening of a collision of motor vehicles is
not evidence of negligence,” was error.

Reversed and remanded.

1. Trial €350.5(3), 352.4(7)

Including the option “neither” in broad
negligence-proximate cause special issue,
which had effect of submitting special is-
sue on unavoidable accident, was not prop-
er whether there was evidence of unavoid-
able accident or not in personal injury ac-
tion, in that such an inquiry raises a con-
demned inferential rebuttal issue; more-
over, unavoidable accident was not raised
by evidence in case.

2. Trial S352.1(7)

A proper way to submit broad negli-
gence-proximate cause special issue when
there is evidence that neither driver proxi-
matelv caused accident would be to include
correct definition of “unavoidable accident”

680 SOUTH WESTERN REPORTER, 2d SERIES

and ask whose negligence, if any, proxi-
mately caused the collision.

3. Automobiles &246(57)

Charge appending to the definition of
unavoidable accident the words, ‘“The mere

~happening of a collision of motor vehicles is

not evidence of negligence,” was error in
personal injury action.

Bonilla, Read, Bonilla & Berlanga, Inc.,
Edwards, McMains & Constant, Russell H.
McMains, Corpus Christi, for petitioner.

Kleberg, Dyver, Redford & Weil, Douglas
E. Chaves and Joseph C. Rodriguez, Cor-
pus Christ, for respondents.

POPE, Chief Justice. »

The questions presented for review are
whether the trial court erred in submitting
an unavoidable accident issue to the jury in
this traffic accident case and in giving an
instruction that the happening or a collision
is not evidence of negligence. Mel Lemos
sued Alfred R. Montez and Seven-Up Bot-
tling Company of Corpus Christi for dam-
ages arising when Montez backed a Seven-
Up truck into Lemos’ Volkswagen. The
trial court rendered a judgment on the ver-
dict that plaintiff Lemos take nothing, and
the court of appeals affirmed the judg-
ment. 653 S.W.2d 145, We reverse the
judgments of the courts below and remand
the cause for trial.

On the afternoon of December 27, 1979,
plaintiff Mel Lemos was a passenger in his
Volkswagen that was being driven by Igna-
cio.Arrellano. The Lemos vehicle was pro-

“ceeding in an easterly direction in the right

hand lane of Leopard Street in Corpus
Christi. It was following a six-wheel Sev-
en-Up truck driven by Alfred Montez. The
Seven-Up truck turned to the right, that is
to the south, on Mexico Street, and Arrella-
no followed in the Volkswagen, making the
same turn to the right on Mexico. There
were no other moving vehicles going either
direction on Mexico Street south of Leop-
ard.
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After turning south on Mexico, the
Volkswagen proceeded some thirty or thir-
ty-five feet and stopped on the traveled
part of Mexico Street. These facts are not
disputed. There is dispute, though not ma-
terial, about the movement of the Seven-Up
truck. Lemos testified that the Volks-
wagen stopped because the Seven-Up truck
began backing northward on Mexico to-
ward- the Volkswagen. Lemos said that
the red rear light of the truck was flashing,
and the truck backed into and struck the
Lemos Volkswagen directly in front, dam-
aging the Volkswagen and injuring him.

Defendant Montez recalled the facts dif-
ferentlv. He said he turned right from
Leopard Street onto Mexico Street, but in-
stead of driving straight down Mexico
Street, he kept turning the truck to the
right tg enter a service station on the
southwest corner of Leopard and Mexico,
where he was going to purchase gasoline.
He said that he did not drive the truck
close enough to the pump, so he-backed the
Seven-Up truck in an easterly direction out
of the service station property and into
Mexico Street. He intended to drive back
into the station to position the truck closer
to the pump. He testified that while back-
ing, there was an area behind the large
Seven-Up truck which he could not see in
his rear view mirrors. Montez explained
that he heard the sound of the Volkswagen
horn and slammed on the brakes, but the
vehicles collided. He testified that he did
not see the Volkswagen until after the
accident.

The undisputed evidence is that Montez
was backing the truck blindly in whatever
direction it was moving. Montez’ excuse
for the collision was that four or five cars
parked in the service station property alony
Leopard Street obscured his vision. Those
cars, however, were north of the Seven-Up
truck, not east of it. They could not possi-
bly have obscured Montez' vision in the
direction in which he was backing the
truck.

By adding the option of “neither” to the
broad negligence—proximate ciause spectal
issue, the trial court in effect submitted a

special issue on unavoidable accident.

Plaintiff Lemos objected that it was an
inferential rebuttal issue and that there
was no evidence of unavoidable accident.
The trial court also overruled Lemos’ objec-
tion to the instruction that the happening
of a collision is not evidence of negligence.
The instruction and special issue submitted
to the jury, and its response, were as fol-
lows:

The mere happening of a collision of
motor vehicles is not evidence of negli-
gence. An occurrence may be an un-
avoidable accident. that is, an event not
proximately caused by the negligence of
any party to it ' '

* * - . * *

Whose negligence, if any, do you find
from a preponderance of the evidence
proximately caused the collision of De-
cember 27, 1979 made the basis of this
suit?

Answer with one of the following:

(a) Alfred R. Montez

(b) Ignacio Nat Arrellano

(c) Both

(d) Neither

Answer: (d) Neither

Since 1973, the use of broad issues in the
trial of cases has been approved. Rule 277,
Tex.R.Civ.P., specifically authorizes broad
submissions. In Mobil Chemical Co. v
Bell, 517 S.W.2d 245 (Tex.1974), this court
expressly approved broad negligence is-
sues. We have permitted the submissions
of negligence and proximate cause issues
in a single issue. Members Mutual In<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>