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LEGAL AID

BEXAR COUNTY LEGAL AID ASSOCIATION
434 SOUTH MAIN AVENUE, SUITE 300
SAN ANTONIO, TEXAS 78204 (512) 227-0111

éf?na A United Way Service

March 19, 1984

Justice James Wallace

The Supreme Court of Texas
Box 12248

Austin, Texas 78711

Re: 1984 Amendments to the Texas Rules
of Civil Procedure, Rule 329.

Dear Sir:

The revision to Rule 328, Motion for New Trial on Judgment Following Citation
by Publication, effective April 11, 1984, permits a motion for new trial following

judgment on publication to be filed within two years after entry of the judgment,
but provides that:

d. If the motion is filed more than thirty days after the judgment
was signed, all of the periods of time specified in Rule 306a(7)
shall be computed as if the judgment were signed thirty days
before the date of filing the motion.

As I read this new rule, and as it was explained in the videotape training
provided by the State Bar of Texas, it is designed to kick these proceedings

. into the normal appellate timetable, which means that the motion is overruled

by operation of law if not decided within 45 days after filing, appeal bond
must be filed in 60 days and the record must be at the Court of Civil Appeals
70 days -after filing of the motion. ’

This action, of course, reverses at least forty years of caselaw on the issue
of when such a motion should be decided, and is probably an advance toward
prompt disposition of such suits. The revision committee may, however, have
overlooked the effect of failing to also amend subsection (a) of Rule 328,

which states:
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() The court may grant a new trial upon petition of the defendant
showing good cause, supported by affidavit, filed within two
years after such judgment was signed. The parties adversely -
- interested in such judgment shall be cited as in other cases. .
(emphasis added)

This last sentence has been interpreted to mean that certified mail service :
on the attorney of record for the publication plaintiff is not sufficient. Gilbert -
et al. v. Lobley, 214 SW2d 646 (Tex.Civ.App.- - Ft. Worth, 1948 writ ret'd).
Personal service on the parties adversely interested and an opportunity to reply N
"as in other cases" has been the rule. 4 McDonald, Tex.Civ.Prac. §18.23.2 e
(1871). Since filing the motion tolled the two-year period this procedure was ,

reasonable, and no time limit was imposed as to the period within which the i
motion had to be determined. 4 McDonald Tex.Civ.Prac., §18.23.1 (1971). b2}

The new time limits, combined with the old practice relating to service of ra
citation creates obvious problems. Citation as in other cases would permit ‘,
the respondent to answer on "the Monday next after the expiration of 20 days" i

after service (Rule 101). After answering, a respondent is entitled to 10 days
notice of a setting (Rule 245). Therefore, under the best possible conditions
of citation and setting, movant would have 14 days or less to get an order
granting new trial entered. Furthermore, since the time runs from the date

of filing the motion, a respondent can effectively defeat a motion for new
trial simply by evading service. -

It appears to me there are two appropriate remedies to this dilemma. First,
the court could allow Rule 2la service of the motion for new trial following - .
publication upon the judgment plaintiff's attorney of record, so that issue could
be joined and the matter decided as in other types of motions for new trial.
This resolution seems questionable to me, since most attorneys do not maintain
contact with former clients in any systematic way. It is probable, therefore,
that Rule 2la service would prove ineffective to give actual notice to the
parties affected, especially when the judgment may be discovered a year or
longer after entry. Second, the court could compute the time limits from the
date issue is joined, or from the date of service on the last respondent to be
served, rather than from the date of filing the motion. The rules relating

00u00011

T

a
T



Justice James Wallace
Page Three
Mareh 19, 1984

1 to due diligence in issuance and service of citation which have been developed
with respect to tort suits could be applied to prevent abusive delays in
- proceeding with such motions; it should also be made clear that respondents
to such motions are not entitled to more than the minimum notice of hearing
provided by Rule 21, or such time as is provided by local rules relating to
other motions (in Bexar County ‘this is normally 10 days).

In the meantime, as a senior attornev at Bexar County Legal Aid, I am advising
my younger colleagues to issue citation and notice of a hearing, so that the
, respondent is given a setting on the motion within 45 days after filing. 1
have also advised them to issue certified mail notice to the attornev of record
! in the hope that an answer will render the service question moot. ’

I appreciate your time and attention in reviewing this comment. If I have
misconstrued the revision or can be of any assistance in addressing the problem,
please feel free to call on me.

Sincerely,

-] CHARLES G. CHILDRESS
Pl Chief of Litigation

CGC:lph

Jo
ok

. 00UL001L2



3 C/,{/Lﬂ/‘ . . ’

October 1, 1986

Harry L. Tindall, Esquire

" Tindall & Foster

2801 Texas Commerce Tower
Houston, Texas 77002-3094

Re: Revision of the "300 Series"
Rules (actually Tex.R.Civ.P.
296 through and including
crazy Rule 331)

Dear Harry,

‘ Well, here is the "first" draft reorganizing the above
referenced rules. I prepared it when we were working up the
Texas Rules of Appellate Procedure. As you can see, not all of
the "source" rules are covered either because of the Court
Administration Act (e.g. Rule 330) or because I had already

redrafted them to correspond to the TRAP package (e.g. Rules 306a
and 306c).

What should we do now?

Best regards,

William V. Dorsaneo III
WVDIII:vm

enc.

cc: Luke Soules

U000
SCHOOL OF LAW
SOUTHERN METHODIST UNiVERSITY / DALLAS. TEXAS 75275
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Rule . Judgment.

- '

(a) In General. The judgment of the court shall conform to

the pleadings, the nature of the case proved and the yerdict, if

any, and shall be so framed as to give the parties all the relief

to which they may be entitled either in law or equity. When a e
verdict is rendered, the court shall render judgment in con-

formity with the verdict unless the verdict is set aside or a new

trial is granted or judgment is rendered 6otwithstanding the

verdict of in disregard of particular jury findings as provided

in Rule ___ . Only one £final judgment shall be rendered in any

cause except where it is otherwise specially provided by law.

Judgment may in a proper case, be given for or against one or =

more of several plaintiffs, and for or against one or more of

saveral defendants or intervenors.

(b) On Counterclaim. If the defendant establishes a demand
against the plaintiff upon a counterclaim exceeding that estab-
lished against him by the plaintiff, the court shall render

judgment for defendant for such excess.

When a counterclaim is pleaded, the paréy in whose favor
final judgment is rendered‘shall also recover the costs, unless
it be made to appear on the trial that the counterclaim of the
defendant was acquired after the commencement of the suit, in Eﬁ
which case, if the plaintiff establishes a claim existing at the
commencement of the suit, he shall recover his costs.

(c) Draft of Judgment. Counsel of the party for whom a ;E
judgment is rendered shall prepare the form of the judgment to be

entered and submit it to the court.
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174’
(d) Conformity with Findings. In non-jury cases, where

findings of fact and conclusions of law are requested and filed,
and in jury cases, where a special verdict is returned, any party

claiming that the findings of the court or the Jjury, as the case

may be, do not support the judgment, may have noted in the record

an exception to said judgment and thereupon take an appeal or

-writ of error, where such writ is allowed, without a statement of
g facts or further exceptions in the transcript, but the transcript
in such cases shall contain the conclusions of law and fact or

the special verdict and the judgment rendered thereon.

COMMENT: Paragraph (a) is based upon Tex. R. Civ. P. 300
and 301 (first and last two sentences). Paragraph (b) is
Tex. R. Civ. P. 302 and 303. Paragraph (c¢) is Tex. R. Civ.
P. 305. Paragraph (d) is Tex. R. Civ. P. 307. '
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Rule . Confession of Judgment.

-

Any person against whom a cause of action exists may,
without process, appear in person or by attorney, and confess
judgment therefor in open court as follows:

(a) A petition shall be filed and the justness of the debt 5
or cause of action be sworn to by the pérson in whose favor the
judgment is confessed.

(b) 1If the judgment is confessed by attorney, the power of
attorney shall be filed and its contents be recited in the

judgment.

(c) Every such judgment dﬁly made shall operate as a

release of all errors in the record thereof, but such judgment 2

may be impeached for fraud or other equitable cause.

COMMENT: This proposed rule is copied from Tex. R. Civ. P.

314. This is a strange rule because before suit is brought,
a person may not accept service and waive process, enter an

appearance in open court or .confess a judgment. C.P.R.C.

§ 30.001 superseding R.C.S. Art. 2224.
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Rule . Particular Judgments; Enforcement. -

(a) In General. Process to enforce a judgment for the
payment of money shall be a writ of execution, unless the court
directs otherwise.

(b) Judgment for Personal Property. Where the judgment is
for personal property, and it is shown by the pleadings and
evidence and the verdict, if any, that such property has an
especial value to the plaintiff, the court may award a special
writ for the seizure and delivery of such property to the plain-
tiff; and in such case may enforce its judgment by attachment,
fine and imprisonment.

(c) Judgment Against Personal Representative. A judgment
for the recovery of money against an executor, administrator or
guardian, as such, shall state that it is to be paid in the due -
course of administration. ©No execution shall issue thereon, but
it shall be certified to the proper court, sitting in matters of
probate, to be there enforced in accéfdance with law, but judg-
ment against an executor appointed and acting under a will dis-
pensing Qith couft action in reference to such estate shall be
enforced against the property of the testator in the hands of
such executor, by execution, as in other cases.

(d) Child Support Orders; Contempt. In cases where the
court has ordered periodical payments for support of a child or
children, as provided in the statutes relating to divorce, and it
is claimed that such order has been disobeyed, the person claim-
ing that such disobedience has occurred shall make same known to

the judge of the court ordering such payments. Such judge may
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thereupon appoint a member of the bar of his court_to advise with
and represent said claimant. It shall be the duty of said
attorney, if he shall in good faith believe that said order has
been contemptuously disobeyed, to file with the clerk of said
court a written statement, verified by the affidavit of said 53
claimant, describing such claimed disobedience. Upon the filing
-of such statement, or upon his own motion, the court may issue a
show cause order to the person alleged to have disobeyed such
support order, commanding him to appear and show cause why he
should not be held in contempt of court. Notice of such order
shall be served on the respondent in such proceedings in the T
manner provided in Rule 2la of the Texas Rules of Civil =
Procedure, not less than ten days prior to the hearing on such.
order to show cause. The hearing on such order may be held
either in term time or in vacation. No further written pleadings
shall be required. The court, the parties and the attorneys may $~
call and question witnesses to ascertainlﬁhether such support L

order has been disobeyed. Upon a finding of such disobedience,

the court may enforce its judgment by orders as in other cases of

civil contempt.
Except with the consent of the court, no fee shall be '

charged by or paid to the attorney representing the claimant for i

his services. If the court shall be of the opinion that an

attorney's fee shall be paid, the same shall be assessed against

the party in default and collected as costs. %5
(e) Judgments in Foreclosure Proceedings. Judgments for

the foreclosure of mortgages and other liens shall be that the
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plaintiff recover his debt, damages and costs, with a foreclosure
of the plaintiff's lien on the property subject thereto, and,
except in judgments against executors, administrators and
guardians, that an order of sale shall issue toc any sheriff or
any constable within the State of Texas, directing him to seize
and sell the same as under execution, in satisfaction of the
judgment; and, if the property cannot be found, or if the
proceeds of such sale be insufficient to satisfy the judgment,
then to taxe the money or any balance thereof remaining unpaid,
out of any other property of the defendant, as in case of
ordinary executions.

When an order foreclosing a lien upon real estate is made in
a suit having for its object the foreclosure of such lien, such
order shall have all the force and effect of a writ of poésession
as between the parties to the foreclosure suit and any person
claiming under the defendant to such suit by any right acquired
pending such suit; and the court shall so direct.in the judgment

providing for the issuance of such order. The sheriff or other

"officer executing such order of sale shall proceed by virtue of

such order of sale to place the purchaser of the property sold

thereunder in possession thereof within thirty days after the day

of sale.

COMMENT: Paragraph (a) of this proposed rule is based upon
Tex. R. Civ. P. 308's first sentence and Tex. R. Civ. P.
621. Paragraph (b) is taken from the remainder of Tex. R.
Civ. P. 308. Paragraph (c) is a slightly modified version
of Tex. R. Civ. P. 313. Paragraph (d) is Tex. R. Civ. P.
308-A. Paragraph (e) is Tex. R. Civ. P. 309 and 310.
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Rule . Findings by the Court.

(a) Request. 1In any case tried in the district or county
court without a jury, the'judge shall, at the request of either
party, state in writing his findings of fact and conclusions of )
law. Such reguest shall be filed within ten days after the final %%
judgment is signed. Notice of the filihg of the request shall be
served on the opposite ﬁarty as provided in Rule 2la of the Texas
Rules of Civil Procedure.

(b) Time to File; Need for Reminder. When. demand is made
therefor, the court shall prepare its findings of fact and
conclusions of law and file same within thirty days after the
judgment is signed. Such findings of fact and conclusions of law S5
shall be filed with the clerk and shalllbe part of the record. L
If the trial judge shall fail so to file them, the party so . &
demanding, in order to complain of the failure, shall, in
writing, within five days after such date, call the omission to
the attention of the judge, whereupon the period for préparation

and filing shall be. automatically extended for five days after

such notification.

(c) Additional or Amended Findings. After the judge so
files original findings of fact and conclusions of law, either
party may, within five days, request of him specified further, - is
additional, or amended findings; and the judge shall, within five
days after such request, and not later, prepare and file such

further, other or amended findings and conclusions as may be

e
SR

proper, whereupon they shall be considered as filed in due

time. Notice of the filing of the request provided for herein
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shall be served on the opposite party as provided in Rule 2la of
the Texas Rules of Civil Procedure. |

(d) Omitted Findings. Where findings of fact are filed by
the trial court they shall form the basis of the judgment upon
all grounds of recovery and of defense embraced therein. The
judgment may not be supported upon appeal by a presumption of
finding upon any ground of recovery or defense, no element of
which has been found by the trial court, but where one or more
elements thereof have been found_by the trial court, omitted
unrequested elements, where supported by evidence, will be
supplied by présumption in support of the judgment. Refusal of
the court ﬁo make a finding requested shall be reviewable on

appeal.

COMMENT: This proposed rule is based on Tex. R. Civ. P.
296-299.
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Rule . Motion for Judgment N.O.V. or in Disregard of Jury

Findings.

(2a) Motions. Upon motion and reasonable notice, the court
may render judgment non obstante veredicto if a directed verdict
would have been proper. Upon like motion and notice, the-court 3%
may disregard any jury finding that has no support in the
evidence.

(b) Judgment Notwithstanding Jury Findings; Cross-Points.

When judgment is rendered non obstante veredicto. or notwith-

standing the findings of a jury on one or more special issues,

the appellee may bring forward by cross-point contained in his

brief filed in the Court of Appeals any ground which would have
vitiated the verdict or would have prevented an affirmance of the

judgment had one been rendered by the trial court in harmony with

the verdict, including although not limited to the ground that -

one or more of the jury's findings have insufficient support in

the evidence or are against the overwhelming preponderance of the

evidence as a matter of fact, and the ground that the verdict and

judgment based thereon should be set aside because of improper
argument of counsel.

The failure to bring forward by cross-points such grounds as
would vitiate the verdict shall be deemed a waiver thereof;
‘provided, however, that if a cross-point is upon a ground which
requires the taking of evidence in addition to that adduced upon =

the trial of the cause, it is not necessary that the evidentiary

hearing be held until after the appellate court determines that

the cause be remanded to consider such cross-point.
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COMMENT: Paragraph (a) of this proposed rule is based upon
the "provisos" in the second sentence of Tex. R. Civ. P.

301. Paragraph (b) is taken from the last paragraph of
current Tex. R. Civ. P. 324.
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Rule . Remittitur.

Any party in whose favor a judgment has been rendered may
remit any part thereof:
(a) In open court, and such remittitur shall be noted on
the docket and entered in the minutes. B
(b) 1In vacation, by executing and filing with the clerk a
written release signed by him or his attorney of record, and
attested by the clerk with his official seal. Such releases
shall be a part of the record of the cause.
(c) Execution shall issue for the balance only of such %ﬁ

judgment.

COMMENT: This proposed rule is Tex. R. Civ. P. 315. See P
Tex. R. Civ. P. 319.
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Rule . Relief from Clerical Errors.

(a) Correction of Mistakes. Mistakes in the record of any
judgment or decree may be amended by the judge in open court
according to the truth or justice of the case after notice of the
application therefor has been given to the parties interested in
such judgment or decree, and thereéfter the execution shall
conform to the judgment as amended.

| The opposite party shall have reasonable notice of an
application to enter a judgment munc pro tunc.

(b) Hisrecitals Corrected. Where in the record of any
judgment or decree of a court, there shall be any omission or
mistake, miscalculation or misrecital of a sum or sums of money,
or of any name or names, if there is among the records of the
cause any verdict or instrument of writing whereby such judgment
or decree may be safely amended, it shall be corrected by the
court, wherein such judgment or decree was rendered, or by the
judge thereof in vacation, upon application of either party,
according to the truth and justice of the case. The opposite
party shall have reasonable notice of the application for such
amendment.

(c) Correction in Vacation. The judge making such correc-
“tion in vacation shall embody the same in a judgment, and certify
thereto and deliver it to the clerk who shall enter it in the
minutes. Such judgment shall constitute a part of the record of
the cause, and any execution thereafter issued shall conform to

the judgment as corrected.
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COMMENT :

‘ v
Paragraph (a) of this proposed rule is Tex. R.

Civ. P. 316. Paragraph (b) is Tex. R. Civ. P.=~317. Para-

graph (c) is Tex. R. Civ. P. 318. See Tex. R. Civ. P. 319.

‘ 13
00u00CZLk



re’
Rule . New Trials.

(a) In General. New trials may be granted énd judgment set
aside for good cause, on motion or on the court's own motion on
such terms as the court shall direct. When it appears to the
court that a new trial should be granted on a point or points
that affect only a part of thé matters in controversy and that
such part is clearly separable without unfairness to the parties,

the court may grant a new trial as to that party only, provided

that a separate trial on unliguidated damages alone shall not be

b
[oh

ordered if liability issues are contestad.

(b) TForm of Motion for New Trial. Each motion for new

trial shall be in writing and signed by the party or his

attorney.

Grounds of objections couched in general terms - as that the

court erred in its charge, in sustaining or overruling exceptions
to the pleadings, and in excluding or admitting evidence, the
verdict of the jury is contrary to law, and the like -- shall not

be considered by the court.

Each point relied upon in a motion for new trial or in
arrest of judgment shall bfiefly refer to that part of the ruling
of the court, charge given to the jury, or charge refused, admis-

 sion or rejection or evidence, or other proceedings which are
designated to be complained of, in such a way that the objection

can be clearly identified and understood by the court.

(c) Misconduct of Jury or Officer. When the ground of a
motion for new trial, supported by affidavit, is misconduct of

. the jury or of the officer in charge of them, or because of any
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communication made to the jury, or that a juror gave an erroneous

or incorrect answer on voir dire examination, the court shall
hear evidence thereof from the jury or others in open court, and
may grant a new trial if such misconduct proved, or the communi-
cation made, or the erroneous or incorrect answer on voir dire
examination,'be material, and if it reaéonably appears from the
evidence both on the hearing of the motion and the trial of the
case and from the record as a whole that injury probably resulted
to the complaining party. |

A juror may not testify as to any matter or statement occur-
ring during the course of the jury's deliberations or to the
effect of anything upon his or any other juror's mind or emotions
as influencing him to assent to or dissent from the verdict con-
cérning his mental processes in connection therewith, except that
a juror may testify whether any outside influence was improperly
brought to bear upon any juror. Nor may his affidavit or evi-
dence of any statement by him concerning a matter about which he
would be precluded from testifying be recieved for these
purposes.

(d) Excessive or Inadequate Damages. New trials may be
granted when the damages are manifestly too small or too large,

- provided that whenever the court shall direct a remittitur in any
action, and the same is made, and the party for whose benefit it
is made shall appeal in said action, then the party remitting
shall not be barred from contending in the appellate court that
said remittitur should not have been required either in whole or

in part, and if the appellate court sustains such contention it

00V0002S +
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74’
shall render such judgment as the trial court should have

rendered without respect to said remittitur.
(e) Weight of the Evidence. ©Not more than two new trials

shall be granted either party in the same cause because of

insufficiency or weight of the evidence.

COMMENT: This proposed rule is based upon Tex. R. Civ. P.
320, 321, 322, 326, 327 and 328.
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Rule _ . When Motion for New Trial is Prerequisite to
Complaint on Appeal.

(a) Motion for New Trial Not Required. A point in a motion
for a new trial is not a prerequisite to a complaint on appeal in
either a jury or a nonjury case, except as provided in subdi-
vision (b).

(b) Motion for New Trial Required. A point in a motion for
a new trial is a prerequisite to the following complaints on
appeal:

{1) A complaint on which evidence must be heard such
as one of jury misconduct or néwly discovered evidence or failure
to set aside a.judgment by default;

(2) A complaint of factual insufﬁiciency of the
evidence to support a jury finding;

(3) A complaint that a jury finding is against the
overwhelming weight of the evidence;

(4) A—complaint of inadequacy of excessiveness of the

damages found by the jury; or

(5) Incurable jury argument if not otherwise rules on

by the trial court.

COMMENT: This proposed Rule is taken from the first two
paragraphs of Tex. R. Civ. P. 324.
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-

Rule __ . Time for Filing Post-Trial Motions.

The following rules shall be applicable to motions for new
trial and motions to modify, correct, or reform judgments (other
~than motions to correct the record under Rules __ and __ ) in
all district and county courts:

(a) A motion for new trial, if filed, shall be filed prior
to or within thirty days after the judgment or other order
coﬁplained of is signed.

(b) One or more amended motions for new trial may bhe filed
without leave of court before any preceding moticn for new trial
filed by the movant is ovgrruled and within thirty days after the
judgment or other order complained or is signed.

(c) In the event an original or amended motion for new
trial or a motion to modify, correct or reform a judgment is not
determined by written order signed within seventy-five days after
the judgment was signed, it shall be considered overruled by
operation of law on expiration of that period.

(d) The trial court, regardless of whether an appeal has
been perfected, has plenary power to grant a new trial or to
vacate, modify, correct, or reform the judgment within thirty
days after the judgment is signed.

(e) TIf a motion for new trial is timely filed by any party,
the trial court, regardless of whether an appeal has been
perfected, has plenary power to grant a new trial or to vacate,
modify, correct, or reform the judgment until thirty days after
all such timely-filed motions are overruled, either by a written

and signed order or by operation of law, whichever occurs first.
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(E) On expiration of the time within which the trial court

has plenary power, a judgment cannot be set aside by the trial
court except by bill of review for sufficient cause, filed within
the time allowed by law; provided that the court may at any time
correct a clerical error in the record of a judgment and render 5
judgment nunc pro tuhc under Rules BIé and 317, and may also sign

an order declaring a previous judgment or order to be void

because signed after the court's plenary power had expired.

(3) A motion to modify, correct, or reform a judgment (as
distinguished from motion to correct the record of a judgment ig
under Rules __and __ ), if filed, shall be filed and determined
within the time prescribed by this rule for a motion for new =
trial and shall extend the trial court's plenary power and the
time for perfecting an appeal in the same manner as a motion for
new trial. Each such motion shall be in writing and signed by ' ‘ gé
the party or his attorney and shall specify the respects in which
the judgment should be modified, corrected, or reformed. The

overruling of such a motion shall not preclude the filing of a

motion for a new trial, nor shall be overruling of a motion for a
new trial preclude the filing of a motion to modify, correct, or ?i
reform.

(h) If a judgment is modified, corrected or reformed in any
respect, the time for appeal shall run from the time the modi-
fied, corrected, or reformed judgment is signed, but if a

correction is made purusant to Rule or after expiration

of the period of plenary power provided by this rule, no com-
plaint shall be heard on appeal that could have been presented in
an appeal from the original judgment.

o e 19 *
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COMMENT:
3296.

re'

This proposed rule is based upon Tex. R. Civ. P.
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Rule . Motion for New Trial on Judgment Following Citation

by Publication.

In cases in which judgment has been rendered on service of
process by publication, when the defendant has not appeared in
person or by attorney of his own selection:

(a) The court may grant a new trial upon petition of the
defendant showing good cause, supported by affidavit, filed
within two years after such judgment was signed. The parties
adversely interested in such judgment shall be cited as in other
cases. Lﬁ

(b)" Execution of such judgment shall not be suspended b

unless the party applying therefor shall give a good sufficient

bond payable to the plaintiff in the judgment, in an amount fixed
in accordance with Rule 364 relating to supersedeas bonds, to be
approved by the clerk, and conditioned that the party will prose- :@
cute his petition for new trial to'effect and will perform such i3

judgment as may be rendered by the court should its decision be =

oL

e

against him.

(c) If property has been sold under the judgment and

Sy

execution before the process was suspended, the defendant shall
not recover the property so sold, but shall have judgment against
‘the plaintiff in the judgment for the proceeds of such sale. =
| (d) If the motion is filed more than thirty days after the

judgment was signed, all of the periods of time specified in Rule

e

e —

306a(7) shall be computed as if the judgment were signed thirty

i3

days before the date of f£iling the motion.
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COMMENT: This proposed rule is Tex. R. Civ. P. 329a.
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woome e TINDALL & FOSIER
’ ATTORNEYS AT LAW
2801 TEXAS COMMERCE TOWER

HOUSTON, TEXAS 77002-3094

(713) 220-4733

CABLE: US VISA

HARRY L. TIMNDALL® BOARD CERIIFIED - TEXAS BOARD
CHARLES C. FOSTER"* OF LEGAL SPECIALIZATION

ELLEN ELKRINS GRIMES"®

PATRICK W. DUGAN®**

GARY E. ENDELMAN « FAMILY LAW

KENNETH JAMES HARDER * *UAMIGRATION & NATIONALITY LAW

TO: All Supreme Court Advisory Committee Members
FROM: Harry L. Tindall
DATE: Octcber 22, 1986

RE: Rules 99 through 107, Texas Rules of Civil Procedure
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I enclose for each of you a revised set of proposed Rule

changes for Rules 103 - 107, Texas Rules of Civil Prccedure,
'S ight changes incorporate suggestions that I have received

frem Sam Sparks of El Paso. I also enclose proposed changes

to Rules 99 - 102 incorporating suggestions of William V.

Dorsaneo, fII and Tom Ragland. These later changes have not been
discussed by the Committee and are not necessarily connected to
changes in Rules 103 - 107. I would ask that each of you review
the enclosed propcsed Rule changes and contéct me with any comments

regarding the same prior to our meeting on November 7, 1936,

Harry L. Tindall
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RULE 99, PROCISS

(a) CITATICN ISSUANCE: Upon the filing cf the petition, the

Clerk shall forthwith issue a Citation and deliver the Citation to
Plaintiff or Plaintiff's attorney, who shall be responsible for the
prompt service of the Citation and a copy of the petition. Upon

request cof the plaintiff separate or additional Citations shall issue

against any defendant. . o

{b) FORM OF CITATIOM: The Citaticn shall be signed by the Clerk,

be under the seal of the Court, contain the name of the Court, and the

names of the parties, be directed to the defendant, chall state the

name and address of the plaintiff's attorney, if any, otherwise the

. plaintiff's address, and shall cemmand the defendant to appear in

the case by filing a written answer to the plaintiff's pleading at ﬁ%

or tefore 10:0C A.!1. of the lMonday next after the expiration of

twenty days after the date of service of Citation.

COMMENT: This rule ccmbines Rules 99 through 101 into a single rule.

It closely follows Faderal Rule of Civil Prccedure 4 but does not
alter the substantive reguirements of current Texas practice.

Existing Rules 99-191 will be repealed.
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T Rule 1C2. Territorial Limits of Lffective Service. Repealed

CCHMMENT: . This rule is obsolete and does not correctly state the law.

Citation may be served beyond the jurisdiction of this State
and thus is not consistent with existing practice. The
Rule was written before Rule 120a was added to the current

Rules.
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RULE 135. DUTY OF OFFICER OR PERSON RECEIVING

The officer or authorized person to whem process is delivered
shall endorse thereon the dav. and hour on which he received it,
and shall execute and return the same without delay.

Change: Amended Eo conform to Rule 103.
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Z 106. SERVIZE OF C-TATISH METEOD OF SERVICE
{a) Unless the citation or an order of the court otherwise
directs, the citation shall be served by any effiser person
authorized by Rule 103 by

(1) delivering to the defendant, in person, a true cocpy
of the citation with the dats of delivery endorsed thereon
with a copy of the petition attached thereto, or

(2) mailing to the defendant by registered or certified
mail, with delivery restricted to addressee only, return
receipt requested, a true copy of the citation with a copy
of the petition attached thereto.

(b) .Upcn motion supported by affidavit stating the location
of the defendant's usual place of business or usual place of abode
cr other place where the defendant can probably be found and
stating specifically the facts showing that service has been
attempted under either (a)(il) or (a)(2) at the lccation named-
in such affidaviit but has not beer succesziul, tne court may
authorize service

(1) bo—anr—oibicee—op—by—api—d+iatores-ted—rdnlt

- reste—axder by leaving a true copy of the
citation, with 2 conv of the petition attached, with anyone
ovar sixteen years of ajg2 at the locaticn specified in such
affidavit, cr

et 1%

(2) in any other manner that the affidavit or
cther evidence before the ccur:t shows will be reason-

ably effoctive to gilve the defendant notice of the
sulc,

Chang

1]

Cantion is changed to more correctly reflect substance
of rule. Othsr changes conicrm to amendment to Rule 103,
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RULE 107. RETURN CF CITATION

;:j
P

The return of the officer or authorized verson executing the i
citation shall be endorsed on or attached to the same; it shall =
state when the citation was served and the manner of service and
be signed by the officer officially or bv the authorized pnerson. i
The return of citation by an authorized person shall be verified. o
YVihen the citation was served by registered or certified mail as
authcrized by Rule 106, the return by the officer or authorized.
person must alsc contain the return receipt with the addressee's 3
signature. When the officer or authorized person has not served A
the citation, the return shall show the diligence used by the
officer or authorized perscn to execute the same and the cause of
failure toc execute it, and where the defendant is to be found, if
he can ascertain.

WWhere citation is executed bv an alternative method as .
authorized by Rule 106, prcof of service shall be made in the B3
manner orcdered by the Court.

No default judgment shall be granted in anv cause until the
aticn with proof of service as provided by this rule, or as
ered bv the ccurt in the svent citation is executed under Rul=2
; shall have been on file with the clerk of the ccurt ten days, .
lusive of the day of filing and the day cf ijudgment. o

D+ 0 0
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r
0
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Change: Arendnments are made to conform to changes in Rule 103,
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LAW OFFICES

SOULES 8 REED

800 MILAM BUILDINC * EAST TRAVIS AT SOLEDAD
SAN ANTONIO, TEXAS 78205

STEPHANIE A. BELBER TELEPHONE
ROBERT E. ETLINCER (512) 224-9144
PETER F CAZDA :
ROBERT D. REED
SUSAN D. REED
- RAND f. RIKLIN
ra JEB C. SANFORD
T SUZANNE LANCFORD SANFORD
HUCH L. SCOTT. IR
SUSAN C. SHANK
L © LUTHER H. SOULES 1lI
w W. W. TORREY

Cctober 24, 1986

Mr. Sam Sparks

Grambling and Mounce

P.0O. Drawer 1977

El Paso, Texas 79950-1977

RE: Supreme Court Advisory Committee

Dear Sam:

Enclosed are the recommendations of the COAJ with regard to Rules
) 99-107. I am sending a copy to each member of your subcommittee
o and it will be included in our November agenda.

Very truly yours,
—/ /
%) aJQL.

TUTHER H. SOULES III
Chairman

LHSIII/tat
g enclosure
RS ¢c: David Beck

William Dorsaneo -

i Charles Morris
Tom Ragland
Harry Reasoner
Harry Tindall
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RULE 99.

ISSUANCE

When a petition is filed with the clerk, he shall promptly
issue such citations, for the defendant or defendants, as shall
be requested by any party or his attorney. Such citations shall -
be delivered to the plaiantiff or the plaintif¢'s attornev, or -
those persons respondgible for service as set forth in these
Rules, as shall be requested bv the platntiff or
attorunev.

the plainric%'s-_

except ao prouv. e
Sor sepvice by e
tn Rule (0603)C
/ o

RYEE 10837 OFFIGER WHO MA¥

RULE 103, OFFICER OR PERSON WHO MAY SE

All process may be served by the sherAff or any constable
of any county in which the party to be served is found [orsy =
by matt; either of the county ta which the que ts pencrng or Of
the county tn which the party to be served s found]; provided
that no officer who is a party to or intereSted in the outcome of
a suit shall serve any process therein.,  [6ervtce by regsecered-’
or certified matt and c:tation by pubitcation may be made By =2he:
cterk of the court tu whitch the case t3 pendings] Service of
citation bv publication mav be made bv the clerk of the court 1in
which the case is pendinz and service bv mail as contemplated bv
Rule 106(a)(2) mav be made bv the clerk of the cour: in which :he:.
case is nending or mav »e made bv the partv, oT zhe attormav Of
the partv who 1s seeking service.

RULE 106. SERVICS OF CITATION

(a) Unless the citation or an order of the court otherwise
directs, the citation shall be served by any officer or
person authorized by Rule 103 by

———

(1) delivering to the defendant, in person, bv a sheriff
or constable referred to in Rule 103, a true copy of
the citation with the date of delivery endorsed
thereon with a copy of the petition attached
thereto, or

(2) [mattitng to the defendznt by regiseered or

, ceretfted matt; witeh dettvery reserteted to

sddressee onty; return receitpt reguestedT & true

\ \ copy of the cttation with a copy of the petition
| attached theretor]

(2) mailing a copv of the citation, with a copyv of the )
petition attached thereto, (bv firsc class mail, -
f postage prepald) to the person to be served, together

V~with two copres of a noctice and ackrowledgmenct
\ ﬁUﬁb Qﬁ/‘ conforaing subsctantiallv to the form heretrtnatfter sect

out and a return envelope, postage prepaid and

@/ I addressed to tne sender. if no scknowledgment of

. 7“/‘ service under this subdivision or this Rule 13

= %u recerved by the sender withian ctwencv {(20) davs artter
T v M ¢h ¢itation and

7
¢
i

)
-y C
o AN T,
E Cred AY
S
TR

| LSQD &/the dace of matling, service of ]
pecition shall be made bv scome odcper Zorm of service
[& Cﬂ”} provided tn this rule. However, uniess zood cause 1S
ﬂ shown for not doing sa,
'// ‘JM.Davmen: Of CcOSES Of other Mer=:2s5 H: ~=»rgonai service
UFU bv the oserson served if suc- cerson :0es not comolete
and recurn the notize and an~- P ment o7 Teceldt

Ju‘a W(;’ within twenty {(20) davs afzer ;qLLE::. The noctice

and scknowledgzament Oof recs=:212 > s1racion and

ﬁﬂf A n¢\§ petttlion snali each be execuZec undar oach. -
‘ ka JUUU0U o -

~f v

saJwc2 mav order the




The notice and acknowledzment shall conform substan-

stantiallv co the following form.

A. B., Plaintiff) (IN THE DISTRICT
) (
v. ) No. (COURT OF
2 {
C. D., Defendant) ( COUNTY, TEXAS
TO: (Name and address of person to be served)

The enclosed citation and petition are served
pursuant to Rule 106 of the Texas Rules of Ciwvyil
Procedure.

You must complete the acknowledgment part of this
form and return one copv of the complected fora to the
sender within twentv (20) davs.

You must sign and date the acknowledzment. If vou
are served on behalf of a corporation., onarctnershlp,
or other entitv, vou nust indicate under wvourt

signature vour relationship to that encictv. 12 vou
are sarved on benalf of another nerson and vou are
authorized to receive process, vou Zust iadicactsz

under vour signature vour authoriCwv. .

If vou do not complete and return the fora to tt
sender within twentv (20) davs, vou, (or the 2artv o
whose benalf vou are being servea) mav be rteculred ¢
pav _anv expenses incurred in serving 3 citation an
petition in any other manner peraitteg bdv law.

If vou do complete and returna this fora, vou (or
the partv on wnose benalf vou are being served) musc
answer ~he petizion as rTeguirea bv the orovisions of
the cication. If vou fail rto do so. ‘tudg=ent by
default mav be taken agalinst vou
Sougit in the petition.

‘e

or the relief

This notice and acknowledement of receiot of
cltation and petitlon will have been mailad on (insert
date).

(Signature)

Date of Signature -

SWORN TO BEFORE ME bv the said (Signing parcv)
this dav of , 19 .

Notaryvy Public, Stace of
( )

Mv commission expirasg:

00000016




LY 3
5

vy
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ACKYNOWLEDGMENT OF RECEIPT OF CITATION AND PETITION

I received a copv of the citation and of
petition iln the above captioned zatter on the
of C 19

Siznacture

(Relatcionshis 2o enticv or

authority Co receive servica of

process.

Date orf Signature

SWORN TO BEFORE ME bv the said (Sizaninz narcw)

this aav ot ., 19

Notarv Pubdblic
( )

. Mv cogmission 2xoLres:

i
[
[
[a]
o
[e]
re

(b) Upon motion supported by affidavit statizg the location
of the defendant's usual place of business or usual
place of abode or other place where the defendant can
probably be found and stating specifically the facts
showing that service has been attempted under either
(a)(1l) or (a)(2) act the location named in such affidavic
but has not been successful, the court may authorize
service

(1) by an officer or by any disinterested adult named 1in
the court's order by leaviang a true copy of the
citation, with a copy of the petition attached, with
anyone over sixteen years of age at the location
specified in such affidavit, or

(2) in any other manner that the affidavit or other

evidence before the courtc shows will be reasonably
effective to give the defendant notice of the suit.

RULE 107. RETURN OF CITATION. -

The return of the officer executing a citacion served

under Rule 106(a)(l) shall be endorsed on or attached to the

same; it shall state when the citation was served and the manner
of service and be signed by the officer officially. When' the
officer has not served the citation, the returna shall show the
diligence used by the officer to execute the same and the cause

of failure to execute it, and where the defendant is to be found,

if he can ascertain, (WFhen the cteatiton was served bHv
regtstered or cevTtiited mar:r a3 authorized by Rute +865 che
retorn by the offrcer muset 2tso concztn the return recetpt with
the addresseets strgnataores] When the citation was gerved bv

mail as authorized in Rule 106(a)(2), the person who 13s secured

sucn service shall return to the clerk of the cour: 1n which the
*case 1s pendaing, the sworn notlce and acknowledgzent of raceirnt

of the cltation and petition. Such raz:irned rez2i1n9f snall D=
attached to the orizinal citation issueag ~v Tne ¢l2ctk anc the
recturn Of suca cirraction shall bSe comolezo: v = e

lers 27 the

court ia wnl

< > caorvecstly
reflect ccample

w
1

N rthe case 1s nending 13 a1 =ann
tion of service bv mail,
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The Subcommittee
and ought

Where citation is executed by an alternative method as
authorized by Rule 106(b), proof of service shall be made in che
manner ordered by the courtc.

No default judgaoent shall be zranted in any cause until
the citation with proof of service as provided by this rule, or
ordered by the court in the event citacion is executed under Rule
106(b), shall have been on file with the clerk of the cour:z ten
days, exclusive of the day of filing and the day of judgment.

BRIEF STATEMENT OF REASQNS FOR 2EQUESTEID CHANCES
ADVANTAGES TO BE SERVE 3Y PROPOSED NEW

The proposed Rule changes arise froa the facct that the
provisions of Rule 106(a){(2) are no lofiger available for use.
That Rule provides that service of citation mavy bde accomplished
by:

"(2) Mailing to the defendant by ragistered or

certified mail, with deliverv raestric2ad to

addressee onlv, return receipt requested, a true

copy of the citation with a copy of the petition .

attached thereto." (Emphasis added)

At the time :that portionm of Rule 106 was adoptced, the United
States Postal Service provided an "Addressee Only" service buc
that particular service i1s no longer available througn the postal
service. The closest approximation of such a service 1s now
known as "Restricted Delivery"” and assures delivery only to the
addressee or to some agenz of the addressee who has been
authorized ia writing co r=2ceive the mail o the addressee. It
is the feeling of the Subcommittee that this Restricted Delivery
may not fulfill the requirements of due process insofar as nottice
is concerned. .

feels that service

by mail is a useful device

to be preserved 1f 1t 1is possidle to do so. The

proposed Rule changes conforma closely to a method of service
available under Rule 4 of the Federal Rules of Civil Procedure.

P s 2

The particular parts of Rule &4 that areadapted to the proposed
changes to the Texas Rules of Civil Procedure are:
RULE 4. Process.
(c) SERVICE.
(C) A summons and complaint may be served upon a

defendant of
(1) or (3) of

any class referred
Subdivision (d) of

to
this

in Paragraph
Rule =

(ii)

3v mailing a3 copy of the summons and of the
complaint (by Firsct Class Mail, postage prepalid)
to the person to be served, together wilh Cwo

copies of a notice and acknowledgment conforaming
substantially to Form 18-A and a recturn eavelope,

postage prepaid, addressed to the sender. I[f no
acknowledgment of service under this subdivision
of this Rule is received by the seader within
tventy (20) days after the date of mailiag,
service of such sumaons and coaplaiant shall be
maid under subparagzraph (A) or (B8) of zhis
paragraph ln the manner prescribed by subdivision
(d)(1) or (d)(3). '
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While

the

(D) Unless good cause is shown for not doing so,
the Court shall order the payment of the costs of
personal service by the person served 1f such
person does not complete and retura wichin twenty
(20) days after mailing, the notice and acknowl-
edgment of receipt of summons.

(E) The notice and acknowledgment of receipt of
summons and complaint shall be executed under
oath or affirmaction.

of service will constitute a compliance wich
requirement of notice.

the

proposed service by mail will not be used in a majority
of situations, it is felt that it will be useful under a anumber
of circumstances and that the return of the acknowledgment of
receipt
process

du
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- CERTIFIED MAIL - RETURN RECEIPT REQUESTED CE;

Receipt No. P 458 526 813 s// . 2

State Bar Staff Coordinator .

for Administration of Justice Committee
P. 0. Box 12487
Austin, Texas 78711

55 7 A

I enclose in final form proposed revisions of Rules 99, 103, 106
and 107 of the Texas Rules of Civil Procedure. This proposal 135
to be submitted to the next Administration of Justice Committee
meetiang, which I believe will be April 5. It 1s requested that
this matter be circulated to members of the Committee as early as
possible and that the proposal be included on the agenda for that
meaeting.

If any problem arises, pleaasa contact me by telephone.

Sincerely, .-J -—:

~

Charles R. Griggé/
CRG:b1
Enclosure
cc: The Honorable James Wallace
Assoclate Justice, Slupreme Court of Texas
P. 0. Box 12248

Austin, Texas 78711

Mr. Mike Gallagher.:

Attorney at Law

7th Floor, Allied Bank Plaza -
1000 Louisiana

Houston, Texas 77002

The Honorable John Cornyn
37th District Court o
Bexar County Courthouse
San Antonio, Texas 78205

Mr. Phillip Johnson
Attorney at Law
( . 10cth Floor, First National Bank Building
I /
- Lubbock, Texas 79408 OLOB050
' OGO
Mr. Donald 0. Baker e o
Attorney at Law
1024 Tenth Street
. Huntsville, Texas 77340
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STATE SAR OF TEXAS

COMMITTEE ON ADMINISTRATICN OF JUSTICE

Exact wording of existing Rule:

RULZ 106. SERVICE OF CITATION
(a) Unless the citation or an order of the court =:th
directs, the citation shall be Served by
by Rule 103 by

the citacion
copy of the petition attached thereto, or

(2) mailing to the defendant Yy registerad or
matl, with delivery rescricted to addres
recelpt requested, a true copy of the citacian
the petition attachad thereto.

(b) Upon motion supported by aZfidavic stazing th
of the defendanct's usual place of business or
abode or other place where the deleadant can
and statinz specifically che facts showing that
attempted under either (a)(l) or (a)(2) ac the
such affidavic but has not been
authorize service

STTNG RULE 106 CONTINLED ON

usual pla
provcabdbly e

iocacion na
succeassiul, *he cour

POUVOZZTrFAC—IOTMMOO®D

1I. Procposed Rule:
new woraing; see exampie attachea).

seTvica2 1as

see onlv, recu

<2

(1) delivering to the defendant, in persoa, a true copv o
with date of delivery endorsed :hereoa wich

.

nerwis,
any officer authorized

the lacation

i
'
i

Marx througn Celetions 1o existing rule witn casnes or put in carentnesis: uncartine progc:

; RULE 105. SERVICE OF CLTATICON
3 (a) Unless the citatcion or an ordac of tha tourt octherwis
4 directs, the citation snhall be served by any oificer ar =2rso
5 authorized by Rule 103 by ) ;
6 . . P . C o

(1) delivering to the detandant, ia person, v a sherifi or
U constable refaerrad to in Rula 103, a true copy o ctnce..
8 cltazion witn Che aate of delivery e2endorsad thereon with
9 copy of the petition acttached thereto, or
10 “(2) [m2titas 28 2he de<endzne 5y resgtzcersd or car=+sted
1 matty ¥witeh dettvery reserrcssd 0 addresszes ontws Teszcc T
12 recerdt reguestecdT 3 £rue copy of the crtaszen wreh 2 copy or -

the pesttton sttacned sheretor] —
13 (2) mailiag a copv nf tha cization, with 'a coov of =4
14 petition asitachea thereto, (bdv firsz class marl 20stage
15 prepald/ o the nerson ta D& served, fovmbier <ifn {(wo 213°tes |
16 of a noctica uand acxnowledrmoant conformiaoe suoscantiaily fo
17 the form neroilnatter s2C osut and a return 2~nvalone., ~asCige=
18 prenatd and addressed to the »~ender, [ no acxnowtedsment ot

service under this subdivision o0 this Rufe 15 raceivaa Dve
19 the sender withtina twenCvy (20) davs after tne Jdate of =ati,: :ng
20 service of Such ¢l1Cafion Jdad nell1lion s0atl e made 2% some
21 OCher {orm 00 Sarvice nravided in this rule, Hdowever, unjiess
ete. 000d cause 15 shown far aac dolne »0, fhe Caur: DSav orsaer fne

PROPOSED RULE 1OA CONTINUEIN OY SEXT DG
Brief statement of reasons for requested changes and Jacvantages to be served Dy prosased new Rule: B
00400853
Rgsoecr!ully submittea,
MName
Date 167
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REQUEST FOR NEW AULE QR CHANGE OF EXISTING RULE ~ TEXAS RULES CF CIVIL PROCECUA

i

z
n
-t
2
3

=t
O

COMMITTEZ ON ADN N OF JUSTICE

m

Exact wording of existing Rule:

VOVOZIrA-"ITOmMmMmoOO®»

Preposed Rule: (Mark threugn celetions to existing ruie witn C2shes or cut in pirenthesis; uncariina proc:
new worcing; see examp:e atizanea).

SA0RN T ZEFORE ME 5+ tha said (Sizarar ageze)

S _ZOoOTALSSlon 2XDiras;:

O ~ND O L WA —
[e]
2}
%)
1
u
3]
»
)
v
v

ACKNOWLEIGMENT OF 2ECSTI?PT OF CITATION AND PETITICN

LA

[Fe}

—
o
—
1
v
)
v
~
v
[=%

..... 2 coov of the citation and of zhe netistiapg in
11 the above c:3scatianad mattar sn Cne lav o or B
12 ’ )
13
14 Sitcnactura
15
16 (Reiazionsais 1o ane.-a S
17 AUTRATLTY TO TACRLlVS Sacviia ae
18 DrOoCA~S.
19 o
Nn‘u Date a: di1zzazura
!
etc. . Coay e
DROPOSED RELEL LA CONTINULD ON NENT PAcs
Brief statement of reasons for recuested changes and acvantages to te werved by prencsed new Auje:
.
XA} el &)
00300056
Resoectruliy susmutted,
.
MNam
Cate 157 ame
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COMMITTZZ CN ADMINISTRATION OF JUSTICE

1. Exact worcing of existing Rule:

{«ww.

.&‘H-Mu

¥ P Puigrin Irk. = el

= 1y SR MRl Twit i AR NE
. ot~ o IR 2

i 225705 Sy kw&.«y > ‘-..,«MIW—.Ap

PPOVOZLCARETTOTMOOT D>
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new warging; see exampie attacnea).

8]
1 -
2 SW0RTN TQ 3ETNIAT MIT tha sq1d I3lsans : farzw) aa =na
<5 DR :
3 Fo
5
4 °3
5 Soctar Fuesitie 332 of yK
6 ( )
7 My commission sxoiras: .
;
8 (%) Upon motion supported Sy afiidavict stating th “
9 locacion of the defandanc's usual place of Susianess or usuai-
1 £ ; i i - - S
-.nhﬂu1\',.v4.n.o.., 10 vm,m.nmfonu uwocm or other u_.urm.....nm.‘m the defendantc can
.Qw.nh&(qﬂﬂ.%ﬂ»«. 11 prodasly be found and scatiag specifically the facts showine-
e R VS B % v i ; jer st . . Can
> J\MM{JWW..W\..} == 12 that service has been attempced under =2ither 13)(1l) or {(a){2:
RN D itiv: E 13 at the locaction named in such affidaviz Su-

; Sul has not Seecr '}
successful, the cour:s may iuthorize ser - -

13 uT Tvice

(1) by an officer or bv aav disinterested aduit aamea
15 in che courc's order by leaviag 4 true copy of the cita- ..
16 tion, r.m.n: a copy of the petizion ._nnur.:mu.. vith anvone-
17 over sixtae=2n vears of age a1t the location mvnnwm_..mw Lo
18 such atfidavig, or
19 (2) tn anv other manner tha:z the af:fidavic or other

evidence before the cour: shnows wil! S¢ reasonadl v
effective to give the defendant aottce of suic.

etc. END OF PROPOSED RULLE oo

Briet statement of reasons tor requested changes and 3avantages to be werved by pracased new Rula:

00000057 '

Rescectiully suomittea,

Cate 197
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REQUEST FOR NEW RULE CRCHANGE OF ZXISTING RULE -= TEXAS AULES OF CIVIL FRCCICURE
I, Exact wording of existing Ruie:
RULZ 107, OF CITATION
A .
8 The rezurn of the offizer executing the citation saall >e
(o] endorsed on or acttached to the same; iz snail scaze waea tha
D citacion s served ana cthe manner of servic2 and Sust 32 signea
£ by the officer officially, “hen the citacion vas servaag by
£ registerad or‘c;rtified 2ail as authorized 35y Rula 108, the
return by the officer nmus?t also conctain the rezurna recei-s with
G the addressee's signature. “hen the officer 73s not served the
H citation, the rezturna snall show zhe diligence usad Sy the asfficer
1 to exacule the saze and Tthe cause of f3ilzire 13 axscucze 12, and
J where the defansanc 1s o 52 faund, 17 he can ascz2rzain.
K %he{e TL1faliosn 18 aexecuted S5v an a1lternsiiive meIsss 3s
L ::fo:ziii,zz ;f‘iq.iié—?rao: 0I service snai. %2 mac2 L1 the
M No defaulc j:.xcg':en: H
N clzacion =witn nro2f 27 se
fo) ordarad oav e in =&
[ 1905, sanalt >een on I
davrs exciusiv 2 tne dav
a 3,
R
D 0rF Lz (o7
. Preposez Ruie: {Marx thrcugh celetiens exISUNG rule wiItn CJISNeS Cr Sut in Cirentnes:s; uacariine ore
f2w wWOorging; see examsg:e atlacnea).
1 RULI 1907 RITURY CITATION
) . ZTUR: TIiTaTIOn
3 The raturn of the ofiicer executiang a cizazioan
4 Rule 195(a)(l) snhall be endorsed on or attacnes :o C z
5 shal} stace en the cltation was served 3aad the :snne; og
5 Sizche ?nd be signed 53 :h; officer offiiziailv, ~hen the
7 Z{;}f;;enizego;'sgrveizrne citacion, :he.re:ur: shall show the
ilige ¥ the oflicer to execute the same and the ciusae
8 ?{ failure to execute it, and where che delendant (s zo 32 fasung
g 1t he can ascertain, [When 2he cifz22r2a was sarwas b;
10 regtstec-ea *fied ma2ii 33 szchori=es 3 R=te EES e
11 re e H 2
12 °° Bl
a 3
13 = >y
14 2 B
15 4 321zl cetns in B
16 % aricinal ¢ clars Ji;\';e
17 Itfatica saa Sierd st
18 co e case s $9 corcagcc ey
19 re:{?c: t2oDiezian oaf sarvice
20 fnere Sridiion 13 sxeculed by an alternative mezixod 3s
i authortzed hy Rule 196(H), nroocr of service shat! se made 1a the
qanner orler-a 3v the court.
ete. PROPOSED AVLY 197 CoNTINULD on N AL

Zrief statement ct reaccns for rez

GOU000LS

ed. .
u

Reccogtivily suzminied,

25103 CRINGES INC 1C¥aNtages 10 be wMed By CIC2CRT New Rule:

Name
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9
10
1
12
13

Precosec Ruie: (Mark througn celetions 1o existing rule with casnes or sut in ¢

2y
oy

st

ik

STATE SAR CF TEXAS

CMMITTEZE CNADMINISTRATION OF JUSTICE

REQUEST FOR NEW RULE CR CHANGE QF EXISTING RULE — TEXAS RULES OF CIVIL PROCESUF ™.

. Exact worcing of existing Rula:

Irentnesis; uncerina oroses

new worging; see examao:2 attacnea), i

No defauit judgmen: shall be
cizaztion with proof of sarvice as AT2viied by thils rula,
aveat =zi: 100 15 executed under
106(>), shail nave bYeen oa file

days, exclusive of the day of

Tanzed in anv cause un:i

<IN

orderad 5v the cour: in =-hae iz

o

wizh

a
o clerg of the ¢aur-s
filing and the day of judgmenc.

14
15
16
17
18
19 y -
2 L
21 END 0F PROPOSED AULE 10T
etc.
Brief statement cf resegns for requested Cran7es 3nQ aCvantages ta e wervec By prescwd new Aule:
SEEOTLLLOVING pa
YELE e
Guso0059H
Resgectiully sucmittes
. .\ S - . - .
T . l et N 4 f.ame [
se ’ - -~ ~ K .
Dste 157 L RN
s ~ — —=
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OF RTASONS ANGES
AND
AJVANTACEIS TO 22 SZaveEDd =2y 2ULES:

Thz proposed Rwule changes
provisions of Rule 106(3)(2) a

That Rule provides thac servic
by:

"(2) Mailing to the defendant
certified mail with daeliversw
,

" n
o
e,
(2]
-
~
(%]

from the fact tha:t zha
r availadie Zor usas.
ion 2ay be accompliisaed

- addrassee salwv, return rzgcelpt ¢
Cop¥ ¢l the cization with a coony

o
2quested, a trou
ot

attached thereto." (EZmphasis added)

At the tinme that portion of Rulza 106 was adopted, Zhe Tnicted

States Poszal Service provided an "Addressee Onlv" servi 5
that parcicular service is nao longer availasie through zhe sost

service. The closest approximaction of
addressee or to some agant of the ad
authorized in wrizing to racaive

is the Zeeling of zhe Subcommiczea ¢

<nown as "Rescriccted Deliverw" and assures dalivery onlv 2o
]

c
o
may not fulfill the requirements of
is concernea.

s
he matl of the addressaa. iz
aT Iats Restrizczad : T
due process iasofar

vica ez
al

such a service i3 now
1 the

dressee wno =ha

The Subcomaitces Z2els that serviece 5v =ail is a useful zavige
and ought 9 be preserved 17 iz is pessiola o do so. The
proposad Rule changes confosrm closelvy to a4 aethod 0 sarvice
avalladble under Rulz 4 of the Federal Rulaes o7 ivil Procaaura,
The parciczuiar jarcs of Rule & 73t areadasced T3 the oprozosed

changes to the Taxas 2ulas of Civil Procedure ara:

RULE 3, Przcess.,

{e) sErvice.
(c) A summons and complaiat mav

defandant of anv class raferred

be served upon a
to in Paragraph

(1) or (3) of Subdivision (d) of zhis 2ule =

(ii) 3y nailing a copv of the summons and of the

complainec (by First Clas
to the person to be
copies of a notice and ac
sudbstanttally to Fora 13-A and a
postage prepaid, addressed to the
acxnowledgmeant of service under
of this Rul2 is received by che
twancy .(20) davs after the da
service of Such summons and com
maivd under subparagraph (4A)

]

Mail, »
erved, to
xnowleds

— W

ostage preosaid)
gether with two
meat conforamaiag
recturn envelope,
sender. I{ no
this subdivision

seader wizhin
te of aailiag,
oplains shall be
or (8) of this

parawrapn 1a the Aanner prescribed 5y sudbdivision
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served 17 sucn

o6 the costs
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@(]llEF lUSTl(:E THE SUPREL\I E CO URT O F TEX[\S CLLERK
:‘ JOHN L. HILL PO. BOX 12218 CAPITOL STATTON MARY M. WAKEFIELD
: JUSTICES AUSTIN, TEXAS ™87 11 i

EXECUTIVE ASST.

SEARS McGEE WILLIAM L \ILLIS

ROBERT M. CAMPBELL
FRANKLIN 8. SPEARS
C.L. RAY

JAMES P. WALLACE

TED 7. ROBERTSON
WILLIAM W. KILGARLIN
RAUL A, GONZALEZ

ADMININTRATIVE ASNT.
MARY ANN DEFIBAUGH

o September 18, 1985

Mr. Luther H. Soules, III, Chairman
Supreme Court Advisory Committee
Soules & Cliffe

1235 Milam Building

San Antonio, TX 78205

Mr. Michael T. Gallagher, Chairman
Administration of Justice Committee
Fisher, Gallagher, Perrin & Lewis
70th F1., Allied Bank Plaza
"Houston, TX 77002

Re: Rule 101

if Dear Luke and Mike:

I am enclosing a letter in regard to the above
j rule.

May I suggest that this matter be placed on
our next Agenda.

Sincerely,

-~

J S P. Wallace
stice
JPW:Tw
Enclosure
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LOGAN. LEAR. GOSSETT. HARRISON, REESE & WILSON

ATTORNEYS AT Law
12 NORTH ABC
P. O. DRAwER 911 2
SAN ANGELO. TEXAS 76202.0911
RatrH Locan (1913.1983)
Tom LEAR

GREG GOSBETT
GEORGE W. HARRISON {

MORRIS M. REESE. JR ‘ < i
Jc";:::H\AVNIL;.ONDAVIS Se pt ember 12 , 1985 4'/‘\’/ 1-/0
4} ﬁ}2;7
| s .
! oA

TELLPHONE (913) €33.3291

Honorable John Hill, Chief Justice
Texas Supreme Court
Supreme Court Building
Austin, Texas 78711

Re: Proposal of Amendment to the Texas Rules of Court

Dear Chief Justice Hill:

I would like to propose a change in the requisites for ci-- £
tation as set out in Rule 101 of the Texas Rules of Civil
Procedure. Presently our citation has required the defen-
dant "to appear by filing a written answer to plaintiff's
petition at or before ten o'clock A.M. of the Monday next
after the expiration of 20 days after the date of service
thereof."

My objection to this anachronism is two-fold. First, the
computation of the answer day can sometimes be confusing,
particularly if the twentieth day falls on Monday or the
Monday is a holiday. Secondly, often intelligent clients
assume that they must appear ian court at ten o'clock on
the answer day and are confused by this terminology. Why
not provide that an answer must be filed within a definite
time, such as 20 days as required in federal court?

In this age of fair notice z2nd consumer protection I would

also suggest that citation might contain some simple state-

ment to the recipient, such as: You have been sued. You

have a right to retain an attorney. If you do not file a

written answer with the appropriate court within the appro- b
priate time, a default judgment may be taken against you. -

Your consideration to the above will be greatly appreciated.

With warmest regards, I remain

Very truly yours,

<:§79éééz;-

L

SSETT, HARRISON, REESE & WILSON

005000635 A -



TexasTech University

School of Law
Lubbock, Texas 79409-0004 / (806) 742-3791 Faculty 742-3785

October 15, 1986

o Mr. Luther H. Soules III
. Soules & Reed

800 Milam Building

East Travis at Soledad

San Antonio, Texas 78205

In re Rules 205-09

Dear Luke:

I am attaching the committee changes to Rule 209, the Supreme
Court Order relating thereto, and the corresponding revisions to Rules

205-08.
Sincerely yours,
J. Hadley Ed
Professor of Law
JHE/nt
Enclosure
] | 0050006

i “An Equal Opportunity/ Affirmative Action Institution”



Rule 205. Submissicon to Witness; Changes; Signing

When the testimony is fully %ranscribed the deposition
cfficer shall submit the original déposition transcript to the
witness or if the witness is a party with an attorney of record,
to the attornev c¢f record, for examination and signature, urless
such exeminaticr und signature are waived by the witness and by
the parties.

Arny chengec in form or subksterce which the witness desires
to make shall be entered upon the criginal deposition transcript
by the cfficer with the statement of the reasons givenr by the
witness for making such changes. The oricinal deposition
transcript shall then be signed by the witness, unless the
parties by stipulation waive the signing cr the witness is ill or
cannot be found.or refuses to sign. If the witness dces not sign
anc¢ return the cricinal deposition transcript within twenty davs
of its submissicn to him or his ccunszel of reccrd, the officer
ghall sign it and state cn tte record *the “zct o the waiver of
examination and signature or of the illress or absence of the
witness or the fact of the refusal to sign together with the
reason, if any, given therefor; and the original deposition
transcript may then be used as fully as thouch signed; unless on
motion to suppress, made as provided in Rule 207, the Ccurt holds
that the reascns given for the refusal tc sion require its
rejecticn ef-the-depesitier in whole or in part.

Ruie 206. Certification ané Filing by Cfficer; Erhibits; Copies;

letice ¢f Filing

VOL0006H




1. Certificaticn and Filing hy Cfficer. Tre cfficer shall
certify cn the depositicn transcript that the witness was Jduly
swcrn by him and that the deposition is a true reccrd of the
testimony given by the witness. The officer shall include the
amount of his charges for the preparation of the ccrpleted
depcsition transcript in the certification. Unless otherwise
orderecd by the court, he shall then securely seal the oricinal
depcsiticn transcript in an envelope endorsed with the title of
the action and marked ”Depc:itﬁon trenscript of (here insert nzme
cf witrese)" ard shall prempily file it with the ccurt ir which
the action is pending or send it by registered or certified mail
to the clerk therecf for filing.

2. Exhibits. Documents and things produced for inspecticﬁ
during the examinaticen of the witness, shall, upch the recuest of
& rartyv, be marked for iIdentification and annexed to the
depositicen transcript and may be inspected ané copied by any
party, except that if the person producing the materials desires
to retain them he may (a) cffer copies to be marked for
idertification and annexed to the depcsition trenscript and to
sexve thereafter as originals if he affcrés to all parties fair
cppcrtunity to verify the "copies by comparison with the
criginals, or .(b) offer the originals tc be marked for
identificaticn, after giving to each party an oppcrtunity to
inspect and ccpy them, in which event the materials may then be

tsed in the same manner as if annexed to the depcsition

transcript. Any party may move for an order that the original be

0000006
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annexed to and returned with the depcsition transcript to the
court, pending final disposition cof the case.

3. Copies. Upcr pavrert of reascnable charges therefor,
the officer shall furnish a copy cf the deposition transcrint to
any perty or to the cepcnent.

4, Mctice of Filinc. The person filing the deposition
transcript shall give prompt rotice of its filing to all parties.

5. Insrection cf Filed Depociticn Transcript. After it is
filed, the depositicn transcript shall remain .on file zné be
aveilable for the purpose of being inspected by the dercnent or
any party and the deposition transcript may be cpened by the
clerk or justice at the reguest of the depcnent or any party,

tnlecs otherwisze crcdered kv the ccurt.

Rule 207. Use cf Dercsition Tranccrirt in Court Prcceedings

1. Use of Deposition Transcript. 2t the trizl or upon the
hearing of & motion or an_interlocutory proceeding, any part or
all of a deposition transcript, insofar as admissible under the

rules of evidence applied as thcugh the witness were then present
and testifying, may be used by any perscn for any purpose against
any party who was present or represented at the takinc cf the

deposition or whc had reasonakle notice therecf.

2. Substituticn of parties pursuant to these rules does
¢t 2Zfect the right to use depcsiticn transcripts previcusly
trlon: end, wken a suit in a ccurt of the Uritad sta=-:z:s cr of

this cor any other state has been dismissed and anctler cuit

GOLO006"7




involving the same subject matter is brought between the same

parties cr their representatives cr successors in interest, all

cdepcsition transcripts lawfully taken and auly filed in thLe
former suit may be used irn the latter as if origirally taken

therefor.
) 3. Motion tc Suppress. When a depositicon trarnscript shall
nave been filed in the court and nctice civen at lezst one entire
cey tefcre the day on which the case is called for trial, errors
and irregularities in the noﬁice, and errors in the manner in

which the testimory is transcribed or the depcsition transcript
is prepared, siéned, certified, sealed, endorsed, trznsmitted,

filed or otherwise dealt with by the depcsition officer under

Rules 205 and 206 are waived, unless a motion to suppress the~
cdeposition trarscript or some part therecf is made and notice cf

the written cbjecticns made in the motion is given tc every other

prarty ktefore the trial commences.

“ule 208. Depositions Upor Writtern Cuestions
1. {lo chance)
2. (Nc charce}

3. (Mo chkange)

4. (No change)

S. Officer tc take Responses and Prepare Record. 2 copy of
the notice and ccpies of all questions served shall ke delivered
by the party taking the derosition to the officer designated in
the nctice, whc shall preoceed promptly to administer an cath to

the witness in the manner provided in paragraph 2 cf BRule 204, to

00500068



take the testimony cf the witness in response to the questicns in
the mranrer preovided in paragraph 3 of Rule 204 and to prepare,

certify, and file or mail the depcsiticn in the

G

menner previded by PRules 205 and 206, attaching zhereto the copv

¢? rle nctice end gquestions received by him. ié
The person filing the depositicn transcript shall c¢ive

prompt notice of its filing to all parties.

After it is filed, the depcsition transcript shall remain on o

file and ke available for the purpose of being inspected by the
witness or deponent cr any party and the depcsition transcript

may be opened bv the clerk or justice at the request of the

witness or deponent or any party, unless otherwise ordered by the

ccurt.

Rule 202. Retention énc Dispositicn c¢f Derosition Transcripts

and Cepcsiticns upon Written Questions (New Rule)

"The clerk of the court in which the deposition transcripts

ané depositicns upcn written questicns are filed shall retain and

dispose c¢f the same as directed by the Supreme Court.

00500069



SUFZ=LT COURT CORDLP. FELATING TC PETENTION ANLD DISPOSITICN OF

DETOSITICN TFANSCRIPTS 2AND DEPCSITICHMS UPOM WEITTEN QUESTIONS

In compliance with the prcvisicns cf Rule 20¢%, the Suvreme

Ccuvrt herelvw directs that depositicon transcripts and depositions

uron writter cuesticns be vetairad and dicpcsed cf kv the clerk

ci the ccurt in which the same are filed upcn the fcllowing

basis.

This order shall apply chly to (1) thcse cases in which no

-

retiorn. for new trizl was filed within two(2) vears after -udcment

PR
Cld .

was rencered on service of preccess by puklicaticn aré (7))

cther cases in which judament has keen entered bv the clerk for

one hundred-eichty (198C) davs and either there was 1¢c perfectiodn

cf arpeal or there was perfection of aprpeal and order of

dismisszl or renditicn of final -Judgment as tec all parties and

mandate iscued so that the case is ro lcnger rnending or on

1

appeal.

After firet aiving all the attornevs of record written

nctice thaet they have an cpportunitv teo claim and withdraw the

seme, the clerk, unlecss ctherwise directed by the court, may

dispose cf ther trirte (06} Savys after agivino such notice. If

B P

any such ccocunent is desired hv more then cne attornev, the clerk

shall make the necessarvy cecpies and rrcrate the cost amcnag all

the attornevs desiring the dccument.

OUL0O0 0



LAW QFFICES

SOULES & REED

800 MILAM BUILDINC - EAST TRAVIS AT SQLEDAD
SAN ANTONIO, TEXAS 78203

STEPHANIE A. BEL3ER
RCBERT E£. ETLINCER
PETER F CAZDA
ROBERT D. REED
SUSAN D. REED
RAND . RIKUN

JEB C. SANFCRD
SUZANNE LANCFORD SANFCORD
RUCH L. 5COTT. IR
SUSAN C. SHANK
LUTHER H SCULES HI
W. W. TCRREY

TELEPHONE
(512) 222-2144

July 14, 198s

Prorfessor William V. Dorsaneo III
Souteshrn Methodist University
Dallas, Texas- 75275

Dear B1ill:

Enclosed is a letter from Justice Wallace regarding consideration
of amendments to Rule 74 and Rule 131 of the Texas Rules of
Apcellate Procedure. Please draft, in proper form for Commitzee
ccnsiceration, an appropriate Rule change for submission to the
Ccémmittee and circulate it among your Standing Subccmmitte
members to secure their comments.

As always, thank you for your keen attention to the business of
the Advisory Committee.

Verytruly yours,

LHSIII/tat
encl/as
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CHIEF IUSTICE THE SUPREME COURT OF TEXAS
JOHN L. HILL P.O. BOX 12248 CAPITOL STATION

JUSTICES AUSTIN, TEXAS 78711
SEARS McGEE

ROBERT M. CAMPBELL
FRANKLIN S. SPEARS
C.L. RAY

JAMES P WALLACE

TED Z. ROBERTSON
WILLIAM W, KILGARLIN
RAUL A. GONZALEZ

Mr. Luther H. Scules, III, Chairman
Supreme Court Advisory Committee
Scules, Cliffe & Reed

800 Milam Building

San Antonic, TX 78205

o m——

Mr. Michael T. Gallagher, Chairman
Administration of Justice Committee
Fisher, Gallagher, Perrin & Lewis
2600 Two Houston Center

Gouston, TX 77010

Re: Rules 74 and 131

June 27,

1986

Texas Rules of Appellate Procedure

Dear Luke and Mike:

The Court reguests that your committees consider amending
Rules 74 and 131 of the Texas Rules of Appellate Procedure as

follows:

Rule 74. Requisites of Briefs

Briefs shall be brief. In civil cases the brief shall

CLERK
MARY M. WAKEFIELD

EXECUTIVE ASST. 4
WILLIAM L. WILLIS

ADMINISTRATIVE ASS'T. )
MARY ANN DEFIBAUGH -+

consist of not more than 30 paces exclusive of the Table of

Contents and Index of Authorities. The court | mav,

motion, permit a longer brief. Briefs shall be filed

Rule 131. Requisites of Applications

-

1
i

¥
rr
Pl
wad

The application for writ of error shall be addressed to
"The Supreme Court of Texas," and shall state the name of the

party or parties applying for the writ.

00U000 72
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- June 27, 1986

Page 2

designated as "Petitioner" and "Respondent." Application for

writ of error shall be as brief as possible shall consist of

not more than 30 pages exclusive of the Table of Contents and

the Index of Authorities. The court may upon motion permit a

longer brief. The respondent should file ...

Sincerely yours,

O\
Jamégfﬁi Wallace
Jéstice

00300073



LAW OFFICES

SOULES & REED

800 MILAM BUILDING + EAST TRAVIS AT SOLEDAD

SAN ANTONIO, TEXAS 78205

STEPHANIE A, 3EL3ER
ROSERT E. ETLINCER
PETER F CAZDA
ROSERT D. REED
SUSAN D. REED
RAND [. RIXLIN

JEB C. SANFORD
SUZANNE LANCFCRD SANFORD
HUCH L. SCOTT. AL
SUSAN C. SHANK
LUTHER H. SOULES It
W. W. TCRREY

TELEPHONE

October 24, 1986

Professor William V. Dcrsaneo III
Southern Methodist University
Dallas, Texas 75275

RE: Appellate Rules 80 (a) and 90(a)

Dear Bill:

The enclosed is a recommendation Zfrom COAJ. Please circulate
within vour subcommittee and draft Please dratft, in proper form
for Committee consideration, appropriate Rule changes for
submission to the Committee and circulate it among your Standing
Subcommittee members to secure their comments.

As alwayvs, thank you for your keen attention to the business of
the Advisory Committee. ‘

Very truly yours,

Tleb

TUTHER H. SOULES III
Chairman

LHSIII/tat
encl/as
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[ énd necessary to final disposition of the appeal ]aﬁe-hand down a
written opinion which shall be as brief as practicabT&. Where the

issues are clearly settled, the court shall write a brief memoran-

dum opinion which should not be published. /LMA&M”““}XZ ¢@¢@ﬂuu€!

Comment:

This charge is suggested by the Supreme Court. The
purpose is to require the court of appeals to address

all pertinent issues rather than decide the case on one
or more dispositive issues and disregard the other perti-
nent issues. This quite often results in a reversal and
remand by the Supreme Court causing unnecessary. delay in
disposition of the cause along with an unnecessary second
consideration of the cause by the court of appeals,

l')
. s UOLODOTD .
N Lt &W“CO L @ ‘“ ’d//
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LAW OFFICES

SOULES &8 REED

800 MILAM BUILDING - EAST TRAVIS AT SOLEDAD
SAN ANTON!O. TEXAS 78205

STEPHANIE A. 3EL2ER
ROBERT £ ETLINCER
PETER F CAZDA - o
ROBERT D REED :
SUSAN D. REED

RAND |. RIXLIN

JEB C. SANFQRD -

SUZANNE LANCFCRD SANFCRD

HUCH L. SCOTT. !’.

SUSAN C. SHANK

LUTHER H. SQuULzs it g
% w. TORREY

TELEPHONE
(512) 224-9124

September 25, 1986

Proressor William V. Dorsaneo III
Soutenxrn lethcodist University
Dallzs, Texas 75275

Dear =Z1ill:

Enclcsed is a letter Irom E. Landers Vickery regarding amendment
< of Rule 136(a) of the Texas Rules orf Appellate Prccedura., Please
irart, in proper form for Committee consideration, an apprcpriate
Rule change fcr submiscion to the Committee ané circulate it .
amcng your Standing Subccommittee members to secure their "
comments. '

e

As alwavs, thank you for your keen attention to the busiress of
the Advisory Committee.

Very trulyv vours,

C;fioCﬂLu A/(;;QLCQ»ZZZ

LUTHER H. SQULES IIX
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PETER J. BALEGA
BYROD L. BONNER

OICK TERRELL BROWN
JAMES M. BURGER®*
CURTIS W, CANNON
JAMES S CHESLOCK
GEQRGE COWDEN It
J. ANDREW CRawWFQORD
ROSS S. CROSSLAND
1. PATRICK CEEwr
ROBIN A, FASTENAU®

JAMES P GALLATIN, JR*

CILEEN M GLE:MER®*
JEFEREY A SREEN
CAVID 5. mURT
JAMES E.INGRAM
RICHARD J, *ENDALL®
JACK T. KOLZE

LAWRENCE R LINNARTZ

THOMAS A MARTIN

LAW OFFICES

McCAMISH, INGRAM, MARTIN & BROW\I

DALE V. MATTHENS

JOMN N. MCCAMISH, JR.
JOHN A, MCCULLOUGH*
PAULA 5 MCGEZ

DONALD PANCOAST NOBLE
THOMAS M. O'BRIEN
JONATHAN D. PAUERSTE!N
BRUCE S. RAMO”

ROBERT a. RaPo

NANCY ~AMILTON REYES
SOHN T REYNOLDS
WILLIAM M, PORK
CHARLES W, SCHOL2Z
RCHARD A, SITH
BRUNO SONS.NO

€. LANDERS VICKERY
ANDREW S, VIGER

B0OB WAGGONER

Q. JERROLD WiNSK!

A PROFESSIONAL CORPORATION

September 15, 1986

1200 T4

650 MBANK TOWER
221 WEST 6TH STREET
AUSTIN, TEXAS 78701

(312) 474-6575

TELECCPIER (512) 4741388

VO PEPUBLICSANK PLATA
175 €. AQUSTCON
SAN ANTOMNIO, TEXAS 78205
($12: 225-95C0
TELEX 2108711104
TELECCPIER (512) 2251283

MCCAMISH, INGRAM, MARTIN,
BROWMN & MCCULLCUGH,
2C.

2828 PENNSrLVANIA AVENUE, NW.

WASHINGT UN, D.C. 20007
1202 237-7200 |
TELECOPIER 1202 3381299

ROBERT /. MURRAY

OF CIUNSEL

0T ADWITTES 1N TEXAS

Mr. Luther H. Soules, III

Chairman

Texas Supreme Court
Advisory Committee

Soules, Cliffe & Reed

800 Milam Building

San Antonio, Texas 78205

Re: Tex. R. App. P. 1l36(a)

To the Committee:

I recently consulted Rule 136(a) to determine when to file my
brief in response to my opponent's application for writ of error.
This Rule prescribes filing the response fifteen days after "the
filing of the application for writ of error." It is unclear
whether this language refers to the filing by the petitioner (Rule

130) or to the filing by the Clerk of the Supreme Court (Rule
132(c)).

When I called the Clerk's office, I was advised that the
Suoheme Court interprets Rule 136(a) to refer to the filing (i.e.
docketlng) of the appllcatlon in the Supreme Court. Nonetheless,
this interpretation is not clear from the face of Rule 136(a). To
help prevent high blood pressure among Texas attorneys, I would
suggest that the Committee clarify this Rule the next time the
Rules of Civil Procedure are amended.

Sincerely,

Yy

5, mi.;/é—— \///bs /L-’
E. Landers Vickery

ELv/dsg 00s00077
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| LAW OFFICES
i R
|
j ‘ SOULES & REED
, £-3 300 MILAM BUILDINC * EAST TRAVIS AT SOLEDAD
| & SAN ANTONIO. TEXAS 78205
i
i STEPHANIE A. 3EL3ER TELEPHONE
! ROBERT E. ETLINCER (312) 224-9144 L
! PETER F. CAZDA i
: ROBERT D. REED -
. SUSAN D. REED
: RAND 1. RIKLIN
i JEB C. SANFORD
SUZANNE LANCFORD SANFGRD
; HUCH L. SCOTT. !R.
; SUSAN C. SHANK
LUTHER H. SOULES 111
; w. w. TORREY
j June 25, 1686 -
1 . s
i Professor William V. Dorsaneo III
‘ Southern Methodist University
Dallas, Texas 75275 -
Dear Bill:
: Enclcsed 1is a letter from Judge Frank Douthitt regarding £
consicderation of an amendment to Rule 356. Please dratft, in
preper form for Committee consideration, an appropriate Rule
change z1cr submission to the Ccmmittee and circulate it among

your Standing Subcommittee members to secure their ccmments. =

: As always, thank you for your keen attention to the kusiness of
g . the Advisory Committee.

LHSTII/tat
encl/as

3
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RAY SHIELDS

COURT REPQRTER FRANK J. DOUTHITT P 0.BOX 530

l HENRIETTA, TX 78365—0530
. JUDGE

S7TH JUDICIAL DISTRICT AREACODE 817
ARCHER.CLAY AND | 538-5913
MONTAGUE COUNTIES

¥ ' LINDA BURLESON
- COURT COORDINATOR

May 21, 1986

Luther H. Soules, III

800 Milam Building, East Travis at Soledad
San Antonio, Texas 78205

Re: Supreme Court Advisory Committee

Dear Luke:

Thanks for your list of the members of the above committee.

| I was in the State Bar Center at the same time as your meeting

’ and ran into Frank Branson. He invited me to come in and -
talk to the Committee about my problem, but we were so busy

7% with Pattern Jury Charges I, I never got in.

_ From looking at the Committee it's obvious that very few
of the Committee members practice in a multi-county district
court. Because of that, I want to make one more short comment
about the two matters I have brought to the Committee's attention
in the past. One has to do with recusal practice and the
other with time table for filing the record in appellate
courts. Both are problems in rural districts. Apparently,

they are not such a problem in an urban district. I believe
I know why.

RECUSAL PRACTICE

My original proposal was that the lawyer be required to swear
to a Motion for Recusal setting forth with particularity

the reasons he seeks to recuse a judge. That the rule be
changed (and probably the statute) to permit the judge that
the recusal is directed against to summarily deny it if it
does not state a proper cause for removal.

00500079
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Page 2
May 21, 1986

In an urban area, there are many judges in the courthouse

and a judge can simply get one of them to come hear the
recusal motion. It creates no problem. In a rural area,

we have to get a judge from somewhere else assigned. The
recusal has to wait until that judge can be there and until
the judge against whom the recusal is directed can be available
in the county that the recusal is filed in. He may have

to recess a jury trial in another county in order to meet

the visiting judge's schedule, or make some other kind of
docket change. Usually, the recusals that 1 see are actually.
made for the purposes of delay and that is obvious. If the
lawyers had to swear to these, they wouldn't file them except
when they were true. They would not then be summarily denied
by the judge against whom they are directed.

A couple of years ago when my daughter was showing heifers,
we had a show in Tucumcari, New Mexico followed by one in
Cheyenne, Wyoming. Because a recusal that did not state
proper grounds had been filed in a criminal case, set for
jury trial the week following the calf shows, I had to make

a trip from Tucumcari back to Henrietta when a visiting judge
could be here so I could have the hearing on the recusal.

I then went on to Cheyenne to be with my daughter showing
heifers. If I had not -done that, the case would not have
gone to trial the week in question.

I am probably the only judge that ever had to make that kind
of a trip because of a recusal practice, but it's ridiculous
to have rules that permit lawyers to use recusals for
continuances.

APPELLATE TIME TABLE

Luke, I am not going to go into any further detail about

the rules themselves and the time table. From the transcript
furnished me of the meeting, the Committee understands that.
What they don't understand, is that the rules permit a lawyer
to perfect an appeal and request the statement of facts as

00500050
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- Page 3
May 21, 1986

little as 10 days prior to the time it's due in the Appellate
Court. I don't know of any court reporter except those with
a CaT who can get out a record in 10 days if he's got any
. business in his courthouse. It's a bigger problem in the
B country because if you have 30 minutes or an hour of dead
time in the court, and you are in the city, the court reportar
is always at his office and can simply go in and type during
that time period.

In the country, my court reporter is with me in the other
two counties and the office is in Clay County. If we are

sicting idle for an hour in Montague, he cannot be working
on that record.

i There is no problem with the 60 days permitted if the lawyer
has to notify the court reporter timely and there is no

g problem with the additional time period in the event of =

T motion for new trial. However, it just makes sense thac

a court reporter ought to have at least 30 days to get a
) statement of facts ready.

If the rule is not going to be changed, I think the appellate
judges should quit going to the conferences and complaining
about court reporter delay when the Supreme Court's own rules
create some of the problem.

Luke, my feeling about these two matters is really not much
different than a lot of other things. The Legislature very
seldom thinks about those of us out here that have got miles
and miles between courthouses. I guess those drafting the
rules seldom do either. I don't know all the details of
S how your committee operates. However, I obviously have not
. been able to articulate the problem well by letter and
probably haven't improved on it much with this letter. If
the Committee ever takes testimony from individuals about
these matters, I would certainly like to appear. Based upon
the transcripts you have furnished me with respect to both
of these matters, I do not think the problem that exists

voLU00HL
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Page 4
May 21, 1986

for rural judges is being addressed. I know the rules should
not be tailored just to fit the rural judges.

However, they
should not be drafted ignoring us either.

‘Luke, I appreciate your consideration of this matter and
if I can do anything further to at least get the real issues
discussed, I would appreciate hearing from you.

Sincerely,

Frank J. Douthitt

FJD:1b
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: W ARCHER, CLAY AND P. O. BOX 530
ONTAGUE COUNTIES FRANK J DOUTHITT HENRIETTA, TEXAS 763865
JUDGz

97TH JUDICIAL DISTRICT AREA CODE 317
. 538.5913

RAY SHIELDS
COURT REPORTER

- May 1, 1986

Luther H. Soules, III
800 Milan Building
P East Travis at Soledad
| San Antonio, Texas 78205

Dear Luke:

Thanks for the information from the meeting of the Supreme
- Court Advisory Committee. This is the second suggestion
that I have made that I feel the Committee has not understood.
The problems we have in rural, multi-county discriccs are
- just different than the problems in San Antonio, Houston
and Dallas.

—would you please send me a list of the members of this

Committee. Frankly, I want to see if the Committee i1s just
overbalanced with city folks.

The request that the Committee virtually ignored about the

90 day, 100 day problem on statement of facts and transcripts
was treated as if I wanted to give more time to court reporters.
What I want, 1s a requirement that the lawyers let the court
reporter know something before there is only 10 days lefrt.

My court reporter's office is in Henrietta. The large part

Of our business is in Montague and the smallest part in

= Archer City. Court reporters in the big cities, when the

‘ court is idle, can simply go to their office and start to

L work. Court reporters in the country with more than one

- county can work only when they're in the county where their
office 1is.

I am getting sick and tired of hearing about court reporter
delay at every meeting I go to when I know that my court
reporter 1s working nights and weekends when he has to to
get a statement of facts done. He seldom takes depositions
and that is not causing any problem. In fact, he seldom
has to ask for an extension of time and then only when some
lawyer perfects an appeal at the last minute.

00000085
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May 1, 1986 .

I guess I just wanted to get this off my chest. But, I'd
still like a list of the members of the Committee.

It has been a long time since I've seen you and perhaps we'll
run .together again one of these days.

Very truly yours,

Frank J. Douthitt

FJD:1b ER




“MARCHER. CLAY AND

P. O. BOX =290
NTAGUE COUNTIES FRANK J. DOUTH[TT

HENRIETTA, TEXAS 78385

Y Ay Jubcse

RAY SHIELCS 97TH JUDICIAL DISTRICT AREA CCOE 817
COURT REPORTER £38.5313

November 14, 1985

an. James P. Wallace
P.QO. Box 12248
B, Austin, Texas 78711

Dear Jim:

) In the last couple of years every time we have a judges'
reeting, somebody on the Supreme Court raises criticisms

= of court reporter delay in preparing statements of fact fox

appellate purposes. I may have written you about this beZore.

I know I have commented to the Chief on the matter.

. Recently, a case tried by me has had appeal perzectesd in

] er timely under the rules, but impossible with respect
to the clerk and court reporter. It will require my cour:

- norter to get an extension of time, which extension will
bably be later cited by some appellate judge at some

ring to demonstrate ''court reporter delay'.

The problem is the two rules which have to do with perfecting
. appeal (Rule 356) and f£iling of the statement of facts and
transcript (Rule 386). As you know Rule 386 provides that
the transcript and statement of facts will be filed in the
Appellate Court within 60 days of the date the judgment is
signed unless there has been a motion for new trial filed

in which case it must be filed within 100 days. Rule 356
provides that appeal must be perfected by the filing of a
cost bond within 30 days of the date the judgment is signed,
or if a motion for new trial is filed, within 90 days after
the judgment is signed.

00060085



GOLLO0OSE

Hon. James P. Wallace
Page 2
November 14, 1985

To give you an example of the problem cansed, the case T

mencicned above had its final judgment signed on August 12,
1985. In perfect compliance with Rule 356, the losing
attorney filed a cost bond on November 12, 1985, 92 days
afcer the judgment was signed, but the first day following

a Sunday and legal holiday. He filed it lace that afterncon
and therefore left 7 days for the transcript and statement
of facts to be prepared and.filed in the Appellate Court.

In checking with the clerk with the Second Court of Appeals,
I understand that it is prcbably 4 to 5 months after an
appeal is filed with the Cour? of Appeals before it is
actually submitted. It seems to me that there could either

be more time for the court reporter to get the statement
c‘?

of facts ready afrer the appeal is perfected, or there could’

be a requirement that a notice to the court reporter and
clerit be earlier than 90 days after judgment when a motion
for new trial has been filed.

Trankly, Jim, I don't guess I have a solution. However,

‘if you feel the court would be interested in trying to do .
something about this, I would put more time intc a possible
solution. '

Very truly yours,

i
]
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§
|
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Texas Tech University

School of taw ‘
Lubbock, Texas 79409-0004 /(806) 742-3791 Faculty 742-3785

May 1, 1986

Professcr William V. Dorsaneo III
Schoeol of Law

Southarn Methodist University
Dallas. Taxas 7527

Dear 31l1l:

As I told you this morning in our telephone conversation. I just received a
copw ot a partial transcript of the March 7-8 meeting of the Supreme Court )
Advisory Committee. On page 53 I see that the Committee voted to direct you to
seek f{urther 1input from me regarding my propcsal to amend paragrarh (g) of the
Juprame Court Order following Rule 376-a. (See p. 10 of my letter to Michael
Gallagher. which vou referred fo during your meeting.) I am afraid that no ons
understood what I was attempting to accomplish. but I should and do accept all
tha blame. While the order needs to be amended. as I shall explain. the wav I
proposed to do so was. on further reflection, not the best wav to do 1if.

First. I realized all along that the Order was amended. effective April 1.
1235, The problem is it still requires the trial clerk to endorse on. the
rranscript: “"Applied for by P.S. on the ____ _ day of ________, AD..12 ___. and

delivered Lo P.S. on the day of . AD. 19 . " Since

the clerk has a duty to prepare and deliver the transcript without the request
of a parrtv, and the clerk sends it directly to the court of appeals. not to the
party. the currently required endorsement is erroneous. Parties don't apply for
transcripts. and they are not delivered to parties. The enclosed propcsed
amandment simply requires the clerk fo andorse on the transcript the date he
delivarad 1t fo the court of appeals.

Sacond. the last sentence of paragraph (g} should be deleted because the
“atffirmince on cerrificate” practice no langer exists. Prior fo the amendment
Lo Rule 387, effective Januarwy 1. 1281, it was possible to have the judament
atlirmad "on certificata"” 1f the appellee {iled 1n the appellate court: (1) a
certitiied copy ot the judamant and (2) a "certificarte" of the trial court clerk
sratina the time when and how such appaal or writ of error was pertfactad. It
wasn o this cerritficarte thaft the last sentence of the Urder following Rule 387-2

feiars to. The 1931 amendment. however. completelv rewrote Rule 387 and. amona
. orhar rhinas. deleted the certiiicate reguirement. -

00650087

“An Equal Opportunity/ Affirmauve Action Institution”




Professor William V. Dorsaneo. III May 1, 1986 Page 2

I hope this clears up the matter and that the Committee can expedite this §§
change without consuming much of its valuable time.

Sincer=ly yours,

Jeremy C. WHicker
Professor of Law

JCH/nt !

ce: Mr. Luther H. Soules. III -
Chair. Supreme Court Advisory Committee

00u60088
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Supreme Court Order Relating to Preparation of Transcript

(following Rule 376-a)

The Clerk shall deliver the transcript to the appropriate
Court of Appeals and shall in all cases indorse upon it befors

1t finally leaves his hands as follows, to wit:

"[AppEed—for—by-P.5= cn the — —day—of—l_;:,'ktD:—l9;__
and—dedivered] Delivered to [2.8+] the Court of appeals for
Surreme Judicial District on the ____ cay of ;-
a.D. 19 ," and shall sign his name officially thereto.

[Fhe same- indorsement shal: be—made om certificares feor af<irwance

si the dudgment.]

Comment: Since the clerk of the trial court delivers the

Eranscript directly to the clerk of the court of appeals, and not

to

a party, and a party no longer has a duty to request delivery
the transcript, the language of the current endorsement requirement
erroneous. The last sentence is deleted since the "affirmance
certificate" parctice was abolished by the amendmenﬁ of Rule

7, effective January 1, 1981.
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- LAW OFFICES
SCULES 8 REED

800 MILAM BUILDING * EAST TRAVIS AT SOLEDAD

SAN ANTONIO. TEXAS 78205

STEPHANIE A. BELBER

RCBERT E. ETUNCER

PETER F CAZDA

ROBERT O. REED

SUSAN D RELID

RAND J. RIKLIN

1€3 C. SANFORD

SUZANNE LANCFCRD SANFORD
HUCH L. SCOTT. IR.

SUSAN C. SHANK

LUTHER M. SOULES I August 22, 1986

W.W. TORREY

TELEPHONE
(512) 22.4-9134

Professor William V. Dorsanec III
Southern Methodist University
Dallas, Texas 75275

Dear Bill:

Our Committee receives continuing complaints about the
cderelicts among the court reporters and their duties to prepare
transcripts. Do you and your Subcommittee believe that there 1is
some way that we could amend Rule 376c, or some other Rule, to
impose additional burdens on the court reporters. One case was
dismissed after the third request for extension of time to file
the record, because the court reporter would not get the record
together, and the lawyer on the third "go around" missed his
deadline of December 17 bv more than fifteen days (the filing was
January 16, 1985). At some point, should the courts impose the
Fenalties for missed deadlines on their own officers, i.e. their
own court reporters, in event the extensions are plainly caused
by the officers of the court, and the missed deadlines would not
have occurred had the court's officer properly prepared a record.
In this «case, the lawyer recognized the deadlines on two
occasions, presumably he would have filed the record had it been
ready on either of those two occasions, but missed the third
deadline when the reporter failed to get the record the third
X time, and ultimately the client's case was forfeited. '

truly/ﬁgurs,
et

Very

L
TUTHER H. %@III
_////
LHSIII:gc
Enclosure
cc: Mr. Frank Baker

00369090
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OFFICE OF COURT ADMINISTRATION
TEXAS JUDICIAL COUNCIL

1414 COLORADO. SUITE 630 ¢ P.O. BOX 12066 « AUSTIN. TEXAS 78711 « 51214752421

~)

TO: Justice Wallace
FROM: C. Raymond Judice
DATE: December 4, .1984

RE: Certification of transcription
Supreme Court Order following Rule 377

On November 20, 1984 the Supreme Court promulgated amendments to
the Standards and Rules for Certificaticn of -Certified Shorthand
Reporters in conformity with Article 2324b, V.T.C.S.

These amendments provide, among other matters, that each
shorthand reporter, when certifying to a tramscription, indicate his
or her certification number, date of expiration of certification, and
business address and telephome number. '

The Order following Rule 377 of the Rules of Civil Procedure,
provides a similar certification form but it does not require the

certification number, date of expiration of current certificationm and
business address and phone number of the reporter certiiying.

As it is unclear whether the. Supreme Court Order of November 20,
1984 amended the Order following Rule 377 of the Rules of Civil
Procedure as well as the Standards and Rules for Certification of
Court Reporters, I felt that I should brizng this to your attenticn,

If the November 20, 1984 Order had the effect of amerndirng the
Order following Rule 377 as well as the Court Reporter Standards,
should this be communicated to West Publishing Company to ensure that
the next printing of the Rules of Civil Frocedure will include this
amendmert?

If the November 20, 1984 Order did not amend the Order following
Rule 377, should this amendment be brought to the attention of the

Advisory Committee for possible actiomn to bring it into cornformity
with the action of the Supreme Court of November 20, 19847

OCA:MEMWAL. 21
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QRDER OF THE COURT : .

” ,

RDEZED by th

o -/,

—i

IT IS

1]
'

Supreme Ccurt of Texas that' the following changes, -

additicns, and amencments to the Standards and Rules for Certif i

tified Shorthand Reporters as they were adoptad and promulgatad

January 1, 1684, in conformity with Article 2228b, V.T.C.S., as zmended by

, B&th Legislature, Requler Session, shall be and read as follows:

Rule I., Generzal Reaquirements and Definitions, is amended by ’adding

Parégraphs [. and J. to read as follows:

I. Cerzification of traascrigrions.

1. The trzamscriprion of amy oral

- decesizion or proceedizg before a grazmd jury, releree or couzll
cezzissiozer, or any other document cerzified by a certified skberziand
reporter for use ia lirigatica in the courts of Texas, shall co

courz proceedizng,

-

as a part of the certiiication thereof, the sig-zture, address aad
telesohoze rumber of the cerfified shorthand ceporter and ais or bex =
State certification number and tkhe dace of expiratioa of
cerzificazion, substantially iz the followizng foz=:
.
I, , & certified sbortbacd
Teporter of the State of Texas, do hereoy cerzify zhat the above and
fecregoing cozczins & true and correct traascription of
(izserc description of =aterial or N
doct=ent certified)

Cerzified to on this the i day of

(Sizzacure of Reporter)

(Iypea or frizied haze oI Zeporcer)

Certificatica Nucber of Seporter:

Dace cf Ixpiracion of Currect Certificatisa:

Busicens Addresa:

Telezhone Ruzder:
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Rule 377

/(e) The statement of facts shall contain the certificate signed by the

COURTS OF APPEALS

court reportar in substance as follows:
“THE STATE OF TEXA }

COUNTY OF ——— .
I8 official court reporter in and for the
court of . County, State of Texas, do nereby certify that the

above and foregoing contains a true and correct transcription of all the
proceadings (or all proceedings directed by counsel to be inciuded in the
statement of facts, as the case may be), in the above styled and
numbered cause, all of which occurred in open court or in chambers and
were reported by me.

I further certify that this transcription of the record of the proceed-
ings truly and correctly reﬂects the exhibits, if any, offered by the
respective parties.

WITNESS my hand this the .- dayof 19

(Signature)
Official Court Reporter”
(f) As to substance, it shall be agreea to and signed by the attorneys
for the parties, or shall be approved by the trial court, in substantiaily
the following form, to-wit

“ATTORNEYS" APPROYAL

We, the undersigned attorneys of record for the respective parties, do
hereby agree that the foregoing pages constitute a true and correct
transcription (or, a true and correct partial transcription as requested, as
the case may be) of the statement of facts, and other proceedings in the
above styled and numbered cause, all of which occurred in open court or
in chambers and were reported by the official court reporters.

SIGNED this ___dayof 19

(Sigrnature)
Attorney for Plaintiii

SIGNED this — _

dayof — 19

(Signature)
Attorney for Defendant

COURT'S APPROVAL
The within and foregoing pages, including this page, having been
examined by the court, (counsel for the parties having failed to agree)
are found to be a true and correct transcription (or, a true and correct
partial transcription as requested, as the case may be) of the statement
of facts and other proceedings, all of which occurred in cpen court or in
chambers and were reported by the official court reporter.

JOUG0OG G

Annotation materials, see Vernon's Texas Rules Annotated

230




OFFICE OF COURT ADMINISTRATION
TEXAS JUDICIAL COUNCIL

¥ 1414 Colorado, Suite 602 + Q. Box 12056 « Austin, Texas 73711 » 512/475.2421

TC: Chief Justice Pope

! FROY: C. Ravmond Judice

DATZ: Auzust 22, 1984

dor BE: Proposed amendzents to Rules of Civil Procedure.

One of the proposed amendments to the Bules and Stzudards for the
Court Reporters Certification Board would require tkat the court
reporter insert im the certification of any deposition or court pro=-
ceedirng his or her certification number, date of expiration of curczeznt
certification and his or.her busicess address.

Presently, the Sucreme Court Ozder Relarinz to the Premaration

0f Statement of Facts as found Iollewing Rule 377 of the Texas Rules
-~ . . . - .

of Civil Procedure do™mot require these wmatters to be imserzed in

such certification.

Attached is a draft

oL a proposed amendzment to this order waich
would imsert these requirement:

5 1n that oxder.

00400095
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PROZOSID AMENDMENT TO SUPRDME COURT ORDER
RELATING TO THE PREPARATION CF ,
- TATDMERTS OF FACTS

Item (e)_of the Supreme Court Order Relating to the Preparation of
Stztements of Facts (Rule 377, T.2.C.P.) 1is amended to read as
follows: :

00uG0056

(e) The statement of faccs shall contain the certificate signed
by the courz reporter iz substance as follcws:

Z STATZ CF TS
-~
o

s s e e 4 o o o s s s e s s sy 0fficial court reporter in aand for
EE8 ¢ ¢ ¢ 4 v o o e o COUTE Of 4 4 4 o o ¢ o o County, State of Texas,
do hereby certify that the above and foregoing contains a true and
correct trasscriprion of all the proceedizngs (or all proceediczs
directed by counsel to be iccluded in the statemeat of facts, as the
cise may de), ia the above styled and numbered cause, all of wiaich
occurzed in open court or im chazbers and were reported by =me.

I further cewxzify that this tragseripticn of the record of the

proceeaicss truly and correctly refleccs the exhibits, if acy, offered
by tha repseczive parties. -

WLTNISS =y bazd this the o o & ¢ day 0f & o o o o o o oy 13 . . .

(Sigzacure)
0fficial Court Reporter"

(Typed or Pricted Name of Reporzer)

Cerzification Nuczbes of 2eporfer: . « + « « o
Date of Expirazioa of Cuzzemt Certificatioa:

Busizness Address: . .

LRy
Telephone Nuz=ber: . . Yo v




8 LAW OFFICES

SOULES & REED.

800 MILAM BUILDING + EAST TRAVIS AT SCLEDAD
SAN ANTONIO, TEXAS 78205

STEPHANIE A, BELBER TELEPHONE
RC2ERT E. ETLINCER (512) 222-21a4
: PETER F. CAZDA

: ARC2ERAT D. RZID

: SUSAN D. REED

RAND J. RIKLIN

JE3 C. SANFORD . February 10, 1S86
SUZANNE LANCFORD SANFORD

HUCH L. SCCTT. IR, -
SUSAN C. 3HANK

: LUTHER H. SCULES 11t

' W, W, TCRREY

Professor William V. Dorsaneo, III
Scuthern Methodist University
Dallas, Texas 75275

Dear Bill:

Enclosed are proposed changes to Rules 356 and-r386 submitted
by Judge Frank J. Dcuthitt. Please draft, in proper form for
Committee consideration appropriate Rules changes for sutmission
X to the Committee and circulate them among your Standing
Subcommittee members to secure their comments.

b I need your proposed Rules changes by February 15, 1%2856, to
' circulate to the entire Advisory Committee.

As always, thank you for your keen attention to the business
of the Adviscory Committee.

Very truly yours,

Luther H. Scules III

LHESIII:tk
Enclosures

cc: Honorable James P. Wallace,
Justice, Supreme Court of Texas
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i
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CHIEF JUSTICE
JOHN L. HILL

JUSTICES
SEARS MGEE
ROBERT M. CAMPBELL
FRANKLIN § SPEARS
C.L. RAY
JAMES POWALLACE
TED Z. ROBERTSON
WILLIAM W, KILGARLIN
RALL A. GONZALEZ

» Mr. Luther H. Soules,
Soules, Cliffe & Reed

800 #Milam Building
- San Antonio, TX 78205

Mr

PO. BOX 12248

THE SUPREME COURT OF TEXAS

CAPITOL STATION

AUSTIN. TEXAS 78711

EXECUTIVE ASST.

ADMINIST

IRt

CLERK

MARY M. WAKEFIELD 7%

WILLIAM L. WILLIS

RATIVE ASST. .

III, Chairman
Supreme Court Advisory Committee

. Michael T. Gallagher, Chairman

Administration of Justice Committee
Fisher, Gallagher, Perrin & Lewis
2600 Two Houston Center

.
Houstor

, TX 77010

February 4, 1986

Re: Rule 356 (perfecting appeal)
Rule 386

Dear Luke and Mike:

oy
(]

DOLGO0DS

JPW:fw
Enclosure

and

(filing of statement of facts and

transcript)

cc: Honorable Frank J. Douthitt
Judge, 97th Judicial District

P. 0. Box 530
Henrietta, Texas

7

6

3653, -

AASEAY o LS B0t i

I am enclosing a letter from Judge Frank J.
1rietta, regarding the above rules.

Douthitt

Sincerely,

J

nes P.
stice

Wallace

of

v I suggest that these matters be placed cn our next

]

Y
LE%-24



-3 "‘)ARCHER. CLAY AND

T P. 0. BOX 230
/‘.,; JIONTAGUE COUNTIES FRANK J. DOUTHIT HENRIETTA, TEXAS 76365
JUDGE
97TH JUDICIAL DISTRICT AREA CCC= 817
538-5913

RAY SHIELCS
COURT REPORTER

November 14, 1985

Eon. James P. Wallace
P.0. Box 12248
Austin, Texas 78711

Dear Jim:

In the last couple of years every time we have a judges'

meeting, somebody on the Supreme Court raises criticisms

of court reporter delay in preparing statements of fact Ior

appellace purposes. I may have written you about this beZore.
- I know I have commented to the Chief on the matcer.

) Recerntly, a case tried by me has had appeal perZected in
a manner timely under the rules, but impossible with respect
to the clerk and court reporter. It will require my courc

recorter to get an extension of time, which extension wil
prcbadly. be later c1ted by some appellate judge at some
meeting to demonstrate ''court reporter delay'.

The problem is the two rules which have to do with perfecting
appeal (Rule 356) and filing of the statement of facts and

transcript (Rule 386). As you know Rule 386 provides that

the transcript and statement of facts will be filed in
. Appellate Court within 60 days of the date the judgment
s signed unless there has been a motion for new trial fi
o in which case it must be filed within 100 days. Rule
. provides that appeal must be perfected by the filing o
o cost bond within 30 days of the date the judgment is si

-

or if a motion for mew trial is filed, wichin 20 days a:
the judgment 1s signed.

ot
o
n ©

e Hy W )-"
H, 09 W (D
[ S B SR e AN Fa Ny ol
W o
[ o %
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Hon. James P. Wallace
Page 2
Noverber 14, 1985

To give you an example of the problem cansed, the case.T

mencioned above had its final judgment signed on August 12,
1685. 1In perfect compliance with Rule 356, the losing
attorney filed a cost bond on November 12, 1935, 92 days
after the judgment was signed, but the first day following

a Sunday and legal holiday. He filed it late that afternocn
and therefore left 7 days for the transcript and statement
of facts to be prepared and £iled in the Appellate Court.

In checking with the clerk with the Second Court of Appeals,
I understand that it is probably 4 to 5 months after an
appeal is filed with the Cour? of Appeals berfore it is
ac"u:lly submitted. It seems to me that there could either
be zore time for the court reporter to get the statement '
oL cts ready after the appeal is perfected, or there could
be a requlrement that a notice to the court reporter and
clerk be earlier than 90 days after judgment when a motion
for new trizl has been filed.

FTrankly, Jim, I don't guess I have a solution. However,

'if you feel the court would be interested in trying to do.
something about this, I would put more time into a possible
solution. -

Very truly yours,




5T, OFFICE OF COURT ADMINISTRATION
: TEXAS JUDICIAL COUNCIL

414 Colorado, Suite 600 » P.O. Box 12066 + Austin, Texas 78711 « 512/475-2421

TO: Justice Jim Wallace
FRCM: C. Raymond Judice
DATZ: December 11, 1984

RE: Proposed amendments to Rule 423, T.R.C.P.

During the meeting of the Chief Justices of the Courts of Appeals
on Friday, November 30, 1984, the assembled Chief Justices adopted a
motion by Chief Justice Summers that the attached proposed amerndments

to Rule 423, T.R.C.P. be submitted for comnsideraticn by the Supreme
Court. '

I was asked to forward it to you for consideration by the
Advisory Committee,

- / —
: // IPS I G S ilfﬁ:::14"{v~//
/‘ Q '/,/(/ T v v v" ) /
\ \_/‘)/‘\\Icw’ N
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SUGGESTED AMENDMENTS TO RULE 423, TEX. R. CIV. P

LY

Rule 422 Argunent.
(a) Right to Argument. VWhen a case is properly prevarad for submission,
any party who has filed briefs in accordance with the rules prescrited there-

for and who has made a timely recuest for oral argument under (f) hereof may,

upon the call of the case for submission, submit an oral argument to the

court. [either-erzl-er-pleinbewrittoneorDrintedi—— i writtensaorintad—six

jg v (=2 ary A

<ositecsha b de-Fied—rith-she Teesrdss
(b) Unchanged.
(c) Unchanged.

(d) Time Allowed. In the argument of cases in twh

Court oF Appeals,

[14]

each sice may be allowed thirty (30) minutes in the argument &t the bar, with

i

-"

teen (15) minutes more in conclusion by the appellant. In casas involving
difficult questions, the time allotted may be extended by the courz, provided
application is made before argument begins. The court may alsc align the

L

parties for purposes of presenting coral argument. The Ccurt rav, in its

-

discretion, shorten the time allewed for oral arcument.

Not more than two counsel on each side will be heard, except on
leave or the court.

Counsel for an amicus curize shall not be permitted to arcue except
that an amicus may share time zllotted to one of the counsal who consents and
with leave of the court obtzined prior to argument.

(e) Unchanged.

(f) A rcartvy to the aopeal desiring oral arcument shzll file a recues

th

f{)
«t

refaor at the time he files his brief in the case. Fzilura of a carty_ =cC

VCO10OL

i

i

i
:
£




file a recuest shall be deemed a waiver of his richt to oral arcument in tha

i

case. Althouah a party waives his richt to oral arcument under this rule, the

Court of Appeals mav nevertheless direct such party to aoce

[8Y]

r and submit oral

arqument on the submission date of the casse.

The Ccurt of Aopezls mav, in its discreticn, advance casss for

submission without oral arcument where oral argqument woulc not matarizlly aid

the Court in the determination of the issues of law and fact presented in the

anpeal, HNotice of the submission date of cases withocut oral araument shall be

given bv the Clerk in writina to all attornevs of record, and to anv opartv to

the arceal not reorasented bv counsel. at least twentv-one (21) dzvys orior to

the submission date. The date-of the notice shall be deemad to be tha date

such notice is delivered into the custodv of the United States Postzl Services

in a properly addéressed post-oaid wracper (enveloope).

MOTE: Additions in text indicated by underline; deletions by [sfriizcuis]

QOU0UGO



CHIEE TUSTICE THE SUPREME COURT OF TEXNAS CLERK fo
JOHN L. HHLL PO BOX 12248 CAPITOD NTATION MARY M. WAKEFIELD {‘_’_‘i
JUSTICES AUSTIN TEXAS 7871 EXFCUTIVE ASST.
SEARS McGEE WILLIAM L. WILLIS =
ROBERT M. CAMPBELL bl
FRANKLIN §. SPEARS ADMINISTRATIVE ASST,
C.L. RAY MARY ANN DEFIBAUGH
JAMES P, WALLACE

TED 7. ROBERTSON Ry
WILLIAM W, KILGARLIN
RAUL A. GONZALEZ.

July 9, 1985

Mr. Luther H. Soules, III, Chairman '
Supreme Court Advisory Committee * !
Soules & Cliffe

1235 Milam Building
San Antonio, TX 78205

Re: Tex. R. Civ P. 216, 439, 440, 441

Dear Luke:

Enclosed is a memo from Judge Robertson supporting b
deletion of Rules 439, 440 and 441. His suggestion is : %ﬁ
that all remittiturs should be eliminated.

The First Court in Houston recentiy handed down an
unpublished opinion in First State Bank of Bellaire v.
C. H. Adams, a copy of whicn 1s enclosed. To avoid the .
prooiem in the future, I suggest that Rule 216 be amended i
to require both a jury fee and a request for jury not less
than ten days before trial. -

Sincerely,

Kl
P i
James P, Wallace &
Justice

JPW:fw

Enclosure

cc: Mr. Michael T. Gallagher, Chairman
Administration of Justice Committee
Fisher, Gallagher, Perrin & Lewis
2600 Two Houston Center
Houston, TX 77010

NONGOLC




MEMORAKRDUM

TO : Judce Wallace -

FRCM: Judce Rchertson /él

DATZ: July 8, 1885 =

RE : Supreme Court Advisory Committee

It is suggested that the Supreme Court Adviscry Ccmmittee
consicder deleting and/or abolishing Rules 439, 440 and 441 of the

~

Texas Rules cf Civil Procedure.

000601GH




. Tri-Stat

a2 receiver to te

MARY M. WAKEFIELD, Clerk

By Depuy

NO. 01-84-0536-CV vs.

The acggellant, C.B. Adams,

damages alleging an illegal offset by the aprc

ellee, Pirst State

el

Bank of Bellaire, against funds thab Tri-Stats COi

o

fu

(o1

o]

=)

o]
s
-
[11)
3
0.
(2]
fu
n

eposit with the bank.

(1]

[®]
o
=

intervenad in the suit.  The

its juécment on isszies rot

v

moticn fer

expressly set out in

summary jucgment; that the

“limitaticns is applicable to his cause “of action, nct the two-

year statute of limitations; and he asserts that the dcctrines of

res judicata and estogpel prevent a recovery ky the

Tri-State's

relationship with the

depositor and a borreower. It mains

Cn

February 20, 1976,

$30,000 from the arrellee, executed a

Securec that note by an assicgnment of 0il leases.

; 1876, the State of

acainst Tri-State and some of its

ellecing irrecularities in Tri-State!

hearing, cranted the e=

(o]

000360104




On March 3, 1978, btecause of an arti

le in a2 Eouston

€}

newsparer concerning the state's activities acainst Tri-state,

@the arpellee became zware of

the state court acticn. Althouch

the appellant's notes had  not matured, the azrellee ceclare

o,

itself to he insecure, and offsef $102,000 of the gzzallant's

cerosits acainst the $100,000 note. Thareaftsr, numercus checks
which T:

i-State hac¢ issued were-dishonored by the bank.
Unknewn to the acgellee, on Mzreh 1 1876, Tri-State
had filed with the Federal Bankructcy Court a petition under

Chapter XI of the Federal Bankruptcy Act, cseei

Xin

[Ye]

an arrangement
to pay off and satisfy the debts it owed to its creciters. Th
appellee became aware of the bankruptcy action atout two or ti
days after it was filed.

On March 31, 1976, the bankrustcy court entered its

‘@orde: aprointing a receiver’ and. 'auvthorizing the receiver to

Tri-cState's ncke, in that
account, Funds could not be withdrcawn excep:t by crder
-bén}sru;tcy court. The appellee protested the se
special account and appealed to the Federzl District Court.

On appeal, the district court reversed the juccment of
the bankruptcy cou:t.. That crder also ncted that the
had reached an arrancement with its crecditors, thet the i
the sgpecizl trust account was then meot, and éis.-..isse_d the

appeal. The agrellant then appealed to th

[
wn
T
8
O
)
(31
0
(%
}oe
r
O
(o]
c
(44
o
[¢]
rh

Apreals, which dismissed that apgeal zs being moot.

The aprellants filed the present lawsuit cn March 2
1978. The trial court's docket sheet reflects that the accellee
filed two mo:;ons.for summary judcment which were cdenied. 1In May
cf 1923, the case was certified as Eeing reacdy fer trizl, was
Elaced on the non-jury docket of the civil district courts of

Earris County, Texas, and in A 1 of 1484

n cri , the
to triel in another &istrict court.

. .
After brie

XD

ly cdiscussing the isstes ¢f the czse with

0000016~
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the attorneys, the trial judce stated as follgws:

The court, as a rmatter of judicial eccnecxy,

1S go0ing to reconsicer the defencdant's

motions for summary judcment and the

Plaintiif's responses to them and zll of the

attachments afficavits and documents
i wi

’
furnished th then.

The parties aprarently acquiesced in this crccedure

because no cbjections were made, and the court's acticen is not

raised a2s 2 point of error on ;p;eal

After the court made its anncuncement, *the j=
Fresented their markeé exhibits to the court
mace several stipulations to the cour:
between the court.  and the attorneys, the ccurt

ruling.

2lthough the court's rezsons for granting the summary
judcment are not shown on the face of its £
record made at the summary judgment hearing revezls =h

court statec its reascns as follcws:

My holding is that in any event the checks

were crresented after the f£iling and the

tregerty not then being the zroreriy of :he

drewer tut the prorerty of the estate of the
bankrupt, they were lawiully céishcnored.

The apzellant’'s complaint in its firsc goint cf error

is ‘that the trial court erred in

any other resgonse.

The arcellee's amended mnmotion fer summary judcmert
stated that the arpellee was entitled to a summary . judgment

as there was no cenuine issue of materi
issue of fact in the instant case: (1)
fully complied with the orders of the court (bankrugtcy court)
and, (2) that the arrellant's cause of action wes barred bv the

Texas ‘two-year statute of limitations. Sea Tex.

=i~

Rev. Civ.
tat. Ann. art. 5326 (Verncn Surp. 1985).

It is menifest that the triel court's judgmen
tased ugon the two crounds set ferth
sunmary judgment., However, the é;pellee ccniands

Se guesticn of lewful dicshcnor was rnot

I

1

neticn for summ Ty

00560108
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summary judcment hearing to consider the guestion of the
dishenoring of the checks. Ve have reviewed the record mede at
he summary judcment hearing, and we find nokthirg in that record

to substantiate the aggellant's contentio

3

Texas Rules of Civil Procecdure 156-2(c) reguires that a

motion for summary 3udgmen

r
[
(O]
I
tn
cr
o
ot
m
r
8 )
o

therefor,. If th

m

trizl cou

rn

t finds there is no cenuine issue as

to any material fac

"

and a party is entitied to judcment as a
matter of law on the issues excrecslv ssc out in the moticn or
in the answer or other resconse, the court wust then render

summary Jjudgment for the moving party. it _of Zousten v, Clear

Creek Bacin Apthoritw, 529 S.W.24 671 (Tex. 157%)

Thus, since the basis of the trial ccurt's judczent was

not on either of the two grounds expressly set fcrth in the
crellee's motion for summary judcment, the bacsgis fer its

-166a (c) .

The &prellanc's resconse and ansWwer 0 &arcellee's
amenced motion for summery Judcment initiazlly reiterztes the
- ‘-féc;s set forth in its petition. It then zsserts the édefenses of
res judicata, estopgel, and asserts that the four-year stziute of
limitations 1is applicable, not the ‘two-yea: statute. These
defenses cdo not reise the issue of the tankrugtcy court having

the aprellant's decosits iIn custedia lecis at the time the

——

=
v
0,
1]
S
(e
[
o]
rh
th
mn

et acainst the apgellant's

1]
0
O
(o]
G
(as
[72]
T
ja
§a.
0
o

basis of the trieal cburt's summary jucgcment.

We find that the summary judgment granted Ly the frial
court was not based on issves expressly presented to it by
written mcticn, answer cor other resctonse. vie hold
acticn is p:ohibited by Rule 1€66-A(c), &nd ststain the

acpellant's first peint ¢

error.

rn

[T}

.Wie also hold that the recoréd would rct sugcort
fummary judcment on the gtounds asserted bty the apzellee in ixs
motion fecr summary judgment. The acgellee asserts that the two-

year statute c¢f limita

re

icerns bars 2 reccvery by the argcel

00200169



As heretofore stated, the rarties agreed that the checks which

were dishonored were ¢gic

o]

icnored after March 4, 1576. The cocket

sheet reflects that this law suit was f£ileé cn

[

tarch 2, 18738.
Thus, the present suit was filed within the two-vear statite.
The argellee's second basis for summary jucdgment was

that it had fully cemplied with all the orders of the bank

court and zccordingly haé the legal right te dichoner the

[2]

tate checks. The reccrd indicates that
bankruptey court was cated March 31, 1976. The agrellant intro-
duced into evidence arrroximately seventy checks that

dishonorec¢ by the.appellee after March 4, 1976. Because cf the

numerous stamred endorsements on the back of each of the checks,

we cannot ascertzin how many of the checks were

Cishcnored
between thé dates of March 4 and March 31. Ve assune, as the
arcellee asserts, thaﬁ
ordéesrs, but the issve, as we uncderstang it is whezl the

arpellee wrongfully offset Tri-State's debts prior to the

.bankructecy court accezting jurisdicticn over the zssats ang
lizbiities of fTri-State. This issuve reguires a2 lecal de-

terminaticn of when the bankructcey

offset before or

Also, there is the isstve of whether

making the offcet when 2all of its

loans were secured by

collateral which it had deemed adeguate just a few weeks before
it ceclared itself insecure ang errlied the offcset. Furth
there is the issue of what checks were cishonored and when the
dishonor occurred. Since there were factual issues tc be de-
termined, aprellece was not entitleé to a summnatry judcment eon the

basis it had co

1
)
s
o
m
0.
-
o
t
o o
rr
T
[}
o
N
o |
~
31

cy court's orcers.

We do not reach the issue of whe

ner the trizl was

T

cerrect in its holding that Tri-Stzte's E:

cusidcia lecis at the time its checks were cisnoncred by
agrellee.  The reason for this e that the 18322 was not raised




in the party's pleadings in the summary judem

ent rroceedings,
The judgment of the trizl court is reverszed arnd this

cause of action is remandag to the trial court.

/'s/ *JACK sMTITH ’

Jeck Smith

Associate Justice
Associate Justices Bass and Levy sitting.
No Publication. Tax. R. Civ. P, 452.

14

JUDGMENT 2:INDERETD AND QPINION DELIVERED 14, 18853,
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CLERX OF TEE COURT
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THOMAS P wHEWITT
RONALD M GiPSON N{
CHASLES M. JCRDANM
STEPMEN G SCHULZ. P C.

07

/»Q

Chief Justice Jack Pope.
The Supreme Court of Texas
P. O. Box 12248

Capital Station

Austin, Texas 78711

Dear Mr. Chief Justice:

This letter is meant to call your attention to a problem that
has become apparent with current practice under the Texas Rules of
Civil Procedure, specifically Rules 438 and 457. This problem
does not involve a case currently pencing before any court. As
you are aware, these rules recuire sevsral notices of judgment to
go to the attorneys involved 1’n a case at the Court of Appeals.
Rule 457 requires immediate not ce of tza disposition of the case.
Rule 436 addit ionally reguires a copy of the opinion to be sent
out within three (3) days atfter rencition o£f the ccc*s*on, in
addition to a copy of the judgment to ze mailed to the attorneys

ithin ten (10) days after rendition c¢f the decision. As you can

see, the Rules contemplate three (3) s=zcarate notices to be mailed

out by first class letter, which should, in this most perfect of
all rpossible worlds, result in at Zeast one of them getting

througn to an attorney to give him notice of the Court of Appeal’'s
decision. : :

The problem arises when, as has zeen done, the office of the
Clerk of a Court of Appeals decides t:z mail a copy of the judgment
and the opinion together in one envslope to, in their minds at
least, satisfy the combined regquirerznts of Rules 4356 and 457.
With this as a regqular practice,
0f a slip-up by a clerk or the post <iIf

»Zfice to result in no notice
at zll being sent to an unsuccessiul zarty,.

The comcination of Qu‘es 2lc azi 458 as interpreted by the
Supreme Court make jurisdictional tiz requirement that any Motion
for Extensicn of Time to File a M.<ion for Rehearing be ﬁiledj'
witzin thirty (30) days of the reriition of judgnent I~ can-
hapcen, and has happened, that becau:zs of failure of the Clerk of
the Court to mail notice of the reciition of judgment the party
can be foreclosed from pursuing Apzcl.caticn for Writ oI EZrror to

}“e Texas Supreme Court.

it zakes very little in the way -

Y
| 3
‘ Law OF"‘ICES .
‘. L‘/\/ DIBRELL & G
7/ fi = ONE MOQOY PLAZA
d i -
\ ! GALVESTON. TEXAS 77550 o
W€ GREER A j THOMAS W MCOUAGE
CHARLES SROWH \ GALVESTON 1409) 7655325 SIMONE S LEAVENWORTH
JAMES R FOUTCH \\ CEBRA G JAHE'_"
(RWIN M HERZ, JR. P HOUSTON 1713) 331.2442 CMARLES A OAUGKTRI-
JERRY L. AQAMS (
FRANK T CREWS. .R

BENJAMIN R BINGHAM
RICHARDO B 2REYFUS

JOMN A BUCKLEY, JF—
June 26, 13984 "
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While strict adherence to the requirements o¢f the Rules for
three (3) separate notices would go far to eliminate the problem,
there are no adeguate sanctions or protections for the parties
when the clerks fail to provide the proper notices. One possible
solution that may create some additional burden upon the stafif of
the Clerk of the Courts of Appeals, but weculd go £far to protect
the arpellate attorney from clerical missteps, would be to amend
the Rules to require at least one of the notices to be sent
recistered mail, return receipt recquested. The second step could
take one of two forms. One method would be to reguire proof of
delivery of the notice by registered mail before the time limits
for the Motion for Rehearing would be used to foreclose a party
from further pursuant of their arpeal. A second alternative would
reguire the clerk of the court to follow up by telephone call if
the green card is not returned within, say, f£ifteen (15) days. Aan
amendment to the rules along these 1lines would help to push
towards the goal expressed by the Supreme Court in B.D. Click Ceo.
v. Safari Drilliang Cor»., 638 S.W.2d 8680 (Tex. 1982), wnhen it
said that the Texas Rules of Civil Procedure had been amended "to’
eliminate, insofar as practical, the jurisdictiocnal reguirements
which have sometimes resulted in disposition of zrpeals c¢n grouncs
unrelated to the merits of the appeal.” ’

A second, more unwieldy alternative would be to make it
explicit that Rule 306a(4) also acrplies to Jjudgments bv the Courts
of Appeals. This would allow an attocrney to prove lack of notice
of the Judgment of the Court of Aggeals to prevent bein
foreclosed from filing a motion for rehearin
apreal to the Supreme Court.

-

and subseguentc

Because of the problem outlined in this letter, we have now
made it a practice, as a part of our appellate work, to call ‘the
clerk's office every week, after oral argument, to see if a
decision has been rendered. 1If this beccmes standard practice by

all attorneys, it will add significantly to the work load of our
already overkburdened clerks.

We certainly appreciate your consideration of these
ysuggesticns made above,

Yours very trulvy,

I. Nelson Heccen

.o
r
t
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LAW OFFICES
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i
SOULES, CLIFFE & REED
800 MiLAM BUILDING -+ EAST TRAVIS AT SOLE D\D
SAN ANTONIC, TEXAS 73205
51‘5-:—.\\,;. A, BEL3ER (512} 224-91a4

January 2, 1986

1803 3TVENTH STRIET
SAY CITY, TIXAS 77334
(309 235-122

Mr. Russell McMains
Edwards, McMains & Constant
P. O. Drawer 480

Ccrpus Christi, Texas 78403

Dear Rusty:

Enclosed are proposed changes to Rules 483, 466, and 4S%a
suomitted by Jeremy Wicker. Please draft, in cgreper fora for
Committee consideration appropriate Rules changes £or submission
to the Ceommittee and circulate them among vyour Stzanding

..--7  SuZzZccmmlitise members to secure thelr ccocmmencts.

I need your proposed Rules changes by February 15, 1233, to

circulate to the entire Advisory Commizttee

As always, thank you for your keen attention to tha
oI the Advisory Committee.

e
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e
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Luther H. Soules III

I
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-
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III:
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cc: EHonorable James P. Wallace,
Justice, Supreme Court of Texas
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S ‘ | 7R, 37
49, 752, /07

Texas Tech University

\f School of Law

—_—

April 30, 1984

Honorable Jack Pope, Chief Justice
The Supreme Court of Texas

P. O. Box 12248, Capitol Station
aAustin, TX 78711

Re: Ccnflicts and coversights in 1984 amendments to the
Texas Rules of Civil Procedure '

Dear Justice Poge:

2 coing over the 12984 amendments, I have discovered severzl conflicts and

-

oversights, other than the ones I had related to Justice Spears earlier thisg

1. Rule 72. The first sentence changed the phrase "the adverse partv or
his attornev of reccrd" to "all parties or their attorneys of record.”
Shculdn't the phrase read: "all adverse parties or their attorneys of record"?
This would be consistent with the remaining language of Rule 72 andéd with other
rules which normally refer to service on the "adverse," "ocposite" or "orposing”
party.

Lfff Rule 92. The second saragraph was added, but it refers to a "plea of
privilege." Obviously, this should be changed to "motion to transfer venue
uncder Rule 86."

Aside - the phrase "plea of privilete” had perhaps one sole virtue. When
it was used everyone knew this was an ocbjecticn to venue under Rule 66, rather
o than a moticn for a discreticrary chance cf venue under Rule 257.
Unfertunately, a motion to change venue under Rule 257 may also properly be
referred to as a motion to transfer venue. See Rules 86(1), 87(2) (c), (3) (<),
(5), 253, 259. And see Article 1995(4) (c) (2). ‘

3. Rule 16Sa(3). In the second sentence the word "is" shculd ke changed
-

ules 2322 and 306a. Prior to the 1984 amendments, the language of
(repealed), which dealt with notification of apcealazble or

and Rule 23%9a, which deals with notification of default S
pealable crier) were worded sligntly differently, but in substance

: . | L 00660117
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- - Honorable Jack Pope
April 30, 1984 ,
R Page 2
were the same. Both rules provided: "Failure to comply with the prcvisions of

this rule shall not affect the finality of the judgment or order.”

New Rule 306a(4),(5), however, which superseded old Rule 206&, makes it
zessitle for the finality of a judement to be extended for up to ninety days.
Rule 23%a was not amended. In my opiniocn, this creates an ancmoly in that,
urnless Rule 23%a is to be ignored, it is possible to have the pericds for a o
moticn for new trial, perfecting an appeal, etc., to start running at a late
date (if a party proves he did not receive notice of a judgment) for all
aczealable crders and judgments, except a default judgment. Unless this was so
intended, Rule 23%a should be amended to conform to Rule 306a(4),(5). '

5. Rules 360(3), (8) and 363. New Rule 360(5S) regquires that, in addi<tion
:1ing the petition for writ of (error, a notice of apreal must be filed if a
cost bend is not required. Rule 360(8) says, in effect, that in such
circumstances the writ of error is perfected when the petiticn and a notice of
coeal are filed. It had been mv understanding, at least prior to the 1984
amerndments, that where a cost bond was. not required by law, an appellant in
arzeal by writ of error to the court of apreals needed only to file th
petiticn. Rule 363, which was not amended in 1984, suppcr+s this view. Thus
the last sentence of Rule 363 ccnflicts with Rule 360(8).

side frcm this proclem, the word "is" in the last line cf Rule 260(8)
e changed to "are."

L/éi Rule 376a. Part (g) of the Supreme Court order relating to th
preparaticn of the transcript needs to be amended. The last paragrach of part

[

-

(g) should be deleted. It is obsolete in view of the 1984 rereal of Rule 390
and the 1981 and 1984 amencdments of Rule 376. A party no longer needs the
authority to apply to the clerk to have the transcript gprepared and cdelivered to
hiz, since Rule 376 makes it clear that the clerxrk has the duty to prepare and
transmit the transcript to the court of appeals.

7. Rule 418. Amended Rule 414 incorporates all the provisicns of Rule
4138, as well as several other rules. These Rules (415-417) were rerealed, but
Rule 418 was not. Rule 418 should be repealed.

8. Rules 462(h) and 492. New Rule 469 (h) regquires the application for ‘A
writ of error to state that a copy has keen served on "each group of opposite b
parties or their counsel." Rule 492, however, requires that a copv of each
instrurent (including "applications"”) filed in the Supreme Court to ke served on o
"the parties or their attorneys.” Since two or more parties mav telong to one
grcup, only one cozy would have to be served on them as a group under Rule
462 (h), but under Rule 492, each party would have to be served with a copy. Are
these two rules conflicting in their requirements or does Rule 492 arply to all
€ilincs in the Surreme Ccurt excect the application for writ of errcr?

A/g. Rules 758 and 109. Rule 109 was amendaed to delet
. Rule 758, which was not amended, states: "but

ted to this situaticn, shall arzly.” Rule 758 need
v reference to the now nonexistent proviso of Rule

[0} .:r (]
o
"
A
(0]
s
n .

1 O
(o]
[

s
(o4
’—l
®
1

al note: Secvwicn 8 of Article 2460a, the Small Cl:z
nded by the legislature alc Cng with the repeal of artic

00600118



- Henorable Jack Pope
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had allcwed an interlocutory appeal freom the trial court's ruling on a plea of
privilece. Arcuakly, section 8 allews such an interlocutory appeal. On the

other hand, the richt to interlocutcry

apreal may ke geared to or devend on a

richt in some cther statute, such as now repealed Article 2008, since sec+ticn 8
becins with the phrase "nothing in this act prevents."

JCW:i:tm

I hoce my comments and suggesticns have been helpful.

Respectfully yours,

e

Jeremy C. Wicker
Professor of Law

00UC011y



RECORD ON APPEAL Rule 376-a

in other respects shall conform to the rules laid
down for typewritlen transcripts.

(d) The caption of the transcript shail be in sub-
stzntialiv the following form, to wiu

“The State of Texas, }
County of

At a term of the — . (County Court or
Judicial District Court) of . Coun-

tv, Texas, which began in said county on the
dav of ——, 19__, and which terminated (or
will terminate by operation of law) on the
day  of 19, the Honorable
sitting as Judge of said court, the
following proceedings were had, to wit
A.B., Plainuff, Inthe . Courtof

v. No. County, Texas.”
C.D., Defendant.

{e) There shall be an index on the first pages
preceding the caption, giving the name and page of
each proceeding, mclucmg the name and page of
each instrument in writing and agreement, as it
zpuears in the transcript.  The index shall be double
spaced. [t shall not be aiphabetical, but shall con-
fcrm to the order in which the proceedings appear
as transcribed.

(f) It shall conciude with a certificate under the
seal of the court in substance as follows:

“The State of Texas,

I
County of
lerk ok the — Court. in and for
County, State.of Texas, do hereby certify that the

above and foregoing are true and correct copies of
{ail the proceedings or all the proceedings directed
by counsel to be included in the transcript, as the
case may be) had in the case of v,

, NO. as the same appear

from the originals now on file and of record in this
office

Given under my hand and seal of said Court at
nffice in the City of —____, onthe —__ day of
L 19

lerk — Court,
County, Texas.
By ____ Deputy.”

(z) The {ront cover page of the transcript shall
7 & statement showing the style and number

2 suil, the court in which the proceeding is
ng. 'ne names and mailing addresses of the
sltornevs in the case, and it shall be labeled in bold

——"(h) In the event of a flagrant violation of this rule

type “TRANSCRIPT.” The following form will be
sufficient for that purpose:

“TRANSCRIPT

No.
District Court No. —__

Appellant__ . ;

5 i
v. nit
Appellee___ '
Transcript from the District
Court of —_____ County,
Texas.

Hon.

Jucdge Presiding.

Attorney__ for Appellant_
Address:
Attorney___ for Appellee_ -
Address:

-

The Clerk shall deliver the wznscript to the party,
or his counsel, who has appiied for :t, and snail in ail-:
cases indorse upon it before it finaily l2aves his “y
hands as follows, to wit: )

“Applied for by P. 'S. on the day of

, AD.19__, and celn ered to P. S. on the

day of A.D. 18_" and snall sign

his name officially thereto. The same indorsement

shall be made on certificates for 2iiirmance of the
judgment. .

in the preparation ‘of a transcripg, the appeliate
court may require the Clerk of the trial court w0
amend the same or to prepare a new transcriot in
proper form at his own expense.

Entered this the 20th cday of January, A.D. 1944,

Chief Justice.

Associate Justice.

Associate Justice.

Chance in form by amendment effective January 1,
1981: Paragraph (b) is changed to provide that judgments
shall show the duate on which they were signed, rather
than “rendered” or “pronounced.” Surrcil v. Corucitus,
370 S.W.2d 232, 384 (Tex. 1973). The f{irst sentence of
paragraph (c) is changed to permit dutiication of pages by D
methods other than typing and grinund, Ty

225

Annotation matenals, see Vernon’s Texas Rules Annotatea \
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OFFICE OF COURT ADMINISTRATION
TEXAS JUDICIAL COUNCIL

4 COLORADO. SUITE 630 ¢ P O. BOX 12066 « AUSTIN, TEXAS 78711 « 512/475.2421

TO: Justice Wallace
FROM: C. Raymond Judice
DATZ: December 4, 1984

RE: Certification of tramscription
Supreme Court Order following Rule 377

On November 20, 1984 the Supreme Court promulgated amendments to
the S8tandards and Rules for Certification of 'Certified Shorthand
Reporters in conformity with Article 2324b, V.T.C.S.

These amendments provide, among other matters, that each
shorthand reporter, when certifying to a transcription, indicate his
or her certification number, date of expiration of certification, and
business address and telephome number. '

The Order following Rule 377 of the Rules of Civil Procedure,
provides a similar certification form but it does not require the
certification number, date of expiration of current certification and
business address and phone number of the reporter certifying.

As it 1is unclear whether the Supreme Court Order of November 20,
1954 amended the Order following Rule 377 of the Rules of Civil
Procedure as well as the Standards and Rules for Certiiication of
Court Reporters, I felt that I should briang this to your atteantion,

If the November 20, 1984 Order had the effect of amendicg the
Order following Rule 377 as well as the Court Reporter Standards,
should this be communicated to West Publishing Company to ensure that

the next printing of the Rules of Civil Procedure will include this
amendmernt?

If the November 20, 1984 Order did not amend the Order following
Rule 377, should this amendment be brought to the attention of the
Advisory Committee for possible action to bring it into conformity
with the action of the Supreme Court of November 20, 19847

OCA:MEMWAL.21 :

0020012
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ORDER OF THE CCURT

N
IT IS OQRDZIZED by the Supreme Court of Texas that’ the followin

additions, and amencments to the Standards and Rules for

Carzified Shorthand Reporters as they were adoptad and precmulcatad eff

Jeruary 1, 1834, in conformity with Article 2324b, VY.T.C.S., as amended by

Saneta 3111 S5£3, 68th legislature, Regular Session,

v

shall be and read as follows:

Rule I., General Recuirements and Definitions, is

amended by ‘adding

b}
[e¥]
-
2%
[Te}
3
2¥]
(J

chs [. and q. to read as follows:

I, Cerzification of tramscziptions.

1. The trTansccsiztion of any oral court proceeding,

- demosizion or proceeding before a grazd jury, releree or couzl
cc=zissiozer, oOT any otter doc::én: cerzified by a certiiied skerilazd
rezorter for use in litigatica in the courts of Texas, shall coztziz
as.a'pa:: 0f the certification tkhereof, the sigoature, address and
telephozme number of the certiiied snor”hana reporter and 2is or BRer -
Staze cer=ification npumber and tke date of expiratloa ol
cercifization, substantially iz the follewizg for=: ‘ -
.

I, » & certified shorthacnd

reporcter of the State of Taxas, do baredy certify that the above and
fcregoizg conzains a tTue and corTect traascription of

(izserc description of =aterizl or . D
docc=ent certified) . .

Cerzified to om this the i day of 19

———

(Sig=acure of AReportex)

(Typea cr Friatea haze oz -cpor::’)

Certificatica Nucher of Peporter:

Date cf Ixpiracion of Currect Certificatiza:

2usi1zess AdiTess:

- .
velechone Nucder:




N 2. A certifieation of a tramnseript of a court
Froceedizg by an offlcial cour:t repcrzer shall coztaia ‘a cerzificate
sigzed by the court reporter substaztizlly in the follewizg form:

"TZT STATE CF TIZAS )
couNTT °F
Iy ¢ o« o o o o o o o o o s o o oy 0f£i2iz)l court ceparter in and for
tE2 ¢ ¢ ¢ o ¢ o o o o o court 0f 4+ o 4 o« o o County, State of Texas, .
do tereby certify cthat the above and foregoing contains s Crue and -
corTect transcripcina of all the proceedings (or all proceeaizgs
directed by counsei to be included in the scatement of facts, as the .
case =ay be), in the above styled and cu=bered cause, all &£ wvhica
' Y
occurTed in ope’ Court Or 13 chazders and vere reported by ze.
I further cerzify thae this transcriptisns of the record of :te
proceccizgs truly snd correctily rezlects the exxnibics, if a3y, oifeced '
by the zepsective parties.
WITJHESS my bacsd thiz the o o o o d2Y Of 4 4 4 o e 0 0 o, 19 . . . .
(Sigzazure)
‘ - ) 0££icizil Court Reportez”
. - L] 0-. . . . - - ea. o . - . - - . .
(Zyred or Prizced Yame of Reporter)
77 P
Cerzifization Nuzmber Of 2ePOITETI « o o o = o o o o o o o o o o o »
Date of Expizatics of Cuzzezt Cerfifizalisal o o o o o o o o o o &
v Zusioess Address: e 6 o s 6 o 4 8 8 s s s s o 8 % o4 o e a o o @
. . . L] . . - L] L] - . . L] - . - L) - . - - . . -
Telepbone Husber: e o o 8 o 8 s 0 & e ¢ s e 6 o s o 4 s s e e o s .
- L3 —_‘: -
-

3. A person not certiiled who perfzzms the fumcrisas of 3
cous:t repoTtter pursuant to Sectica 14 of Azticle 2224, V.T.C.S.,
§2all attzch to znd make a part oI the certiiication of aay demosizign
Witk requizes certificatiom, am afIidavit that zo certified shorthand
Tarorter was available to take the deposiilon, woichk shall be sworz o
by sthat percon and the parties Co the proceedizgs, or their atterzevs
Presext.  The cerzificaticn of a tradscTipliicn of a ccourt proceeding
Tezeried pursuazz fo section 14 of article 2224b, V.I.C.S., by a
P8Tscz 10t caerzified shall coztaiz an afiidaviz sworz o by that
FéTiez, e arterzeys represencing the parties In the court procoeding,
- - . . . . - 1] .

423 the judge presidiag that mpo cert:iied shorthand re-crzor was
avas t-ons - : < )
S¥Ailaole to pericrz the duties of the court Teporter.

’
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COURTS OF APPEALS

/(e) The statement of facts shall contain the certificate signed by the
court reporter in substance as follows:
ir “THE STATE OF TEXAS
i CCUNTY OF
' I, official court reporter in and for the
court of County, State of Texas, do hereby certifv that the
i above and foregoing contains a true and correct transcription of all the
i proceadings (or all proceedings directed by counsel to be inciuded in the
i statement of facts, as the case may be), in the above styled and
!
I
1
i
]

|

[N,

numbered cause, all of which occurred in open court or in chambers and
were reported by me.

I further certify that this transcription of the record of the procesd-
ings truly and correctly reﬂecgs the exhibits, if any, offered by the o
respective parties.

WITNESS my hand this the -____ day of

£l

e

ar.

, 19

28

(Signature) _
. Official Court Reporter”
(f) As to substance, it shall be agreed to and signed by the attorney
for the parties. or shall be approved by the trial court, in substantially
the following form, to-wit

“ATTORNEYS' APPROVAL

We, the undersigned attorneys of record for the respective parties, do
hereby agree that the foregoing pages constitute a true and correct
transcription (or, a true and correct partial transcription as requested, as
the case may be) of the statement of facts, and other proceedings in the :
above styled and numberad cause, all of which occurred in open cours or ,
in chambers and were reported by the official court reporters.

SIGNED this —__dayof

RRETE

'S

A

AR
PR

, 19

(Signature).
Attorney for Plaintii?

s

SIGNED this ______da

of ., 19___.

e

(Signature)
Attorney for Defendant

COURT'S APPROVAL " .

The within and foregoing pages. including this page, having been

examined by the court, (counsel for the parties having faiied to agree)

are found to be a true and correct transcription (or, a true and correct

partial transcription as requested, as the case may be) of the statement

of facts and other proceedings, all of which occurred in open-cour: or in
chambers and were reported by the official court reporter.

Annotation materials, see Vernon's Texas Rules Annotated

220

“u
ﬁﬁLoouoo1zf
“ |-

R - e . - el el am e e ,._-~ ¢

.p’A




B

g

September 29, 1986

Professor Newell H. Blakely
University of Houston Law Center
Houston, TX 77004

Re: Tex.R.Civ.P. 182
(Testimony of Adverse
Parties in Civil Suits)

Dear Newell,

The enclosure indicates why I think that Tex.R.Civ.P. 182

- should be repealed.

Best regards,

William V. Dorsaneo III

WVDIII:vm
Enc.

cc: Luke Soules

SCHOOL OF LAW . GOOUO1ILD
SOUTHERN METHODIST UNIVERSITY / DALLAS, TEXAS 75275



September 29, 1986

Harry L. Tindall, Esquire
Tindall & Foster

2801 Texas Commerce Tower
Houston, Texas 77002-3094

Re: Supreme Court Advisory Committee

Dear Harry,

I believe that your suggested revisions for Rules 103-107
are satisfactory. But I suggest that more could be done to
improve this part of the Rulebook. Why not combine Rules 99-101
into a new Rule 100 and give new Rule 100 the title "Ordinary
Citation" or something like that? I believe that Tex. R. Civ. P.
102 could and should be repealed. Also, Rule 108 should be
retitled "Nonresident Notice" and the clumsy language "and such
notice may be served by any disinterested person competent to -
make oath of the fact in the same manner as provided in Rule 106
hereof" should be replaced with

Nonresident notice may be served by any disinterested
person by the same methods of service prescribed for
service of citation on resident defendants in Rule 106.

I would either eliminate the requirement for an oath or include
it in the next sentence.

I have located the draft I did of the 300 series rules when
we were working on the Texas Rules of Appellate Procedure. I am o
having it retyped and will send it soon. ~

Best regards,

V4

William V. Dorsaneo IIT i

WVDIII:vm

cc: Luke Soules

\‘:\ .i‘\“.'\-"ll“
SRR IR 18 e,

SCHOOL OF LAW
SOUTHERN METHODIST UNIVERSITY / DALLAS, TEXAS 75275
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LAW OFFICES

SOULES 8 REED

800 MILAM BUILDING + EAST TRAVIS AT SOLEDAD
SAN ANTONIO, TEXAS 78205

STEPHANIE A, SBELBER
ROBERT E. ETULINCER
PETER F. CAZDA
ROBERT D. REED
SUSAN D. REED
RAND . RIKLIN

JEB C. SANFORD
SUZANNE LANCFORD SANFORD
HUCH L. SCOTT. iR
SUSAN C. SHANK
LUTHER H. SCULES il
W. W. TORREY

TELEPHONE
(312) 224-9144

April 14, 1986

Hconorable Linda B. Thomas

Judge, 256th District Court

0léd Red Courthouse, Seccond Floor
Dallas, Texas 75202

Dear Judge Thomas:

Enclosed 1is a letter from Michael D. Schattman regarding
consideration of a new rule relative to clients and cases that
have been abandoned by their attorneys. Please draft, in proper
form for Committee consideration, appropriate Rule changes for
submission to the Committee and circulate them among your
Standing Subcommittee members to secure their comments.

As always, thank you for your keen attention tc the business of
the Advisory Committee.

Very truly yours,

LUTHER H. SOULES III.

LHSIII/tat
encl/as

Piac o
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MicraeL D.

SCHATTMAN

DisTRICT JUDGE
348 - JuDICIAL DISTRICT OF TEXAS

TarraANT COQUNTY COURT HOUSE
FORT WORTH. TEXAS 76196-C28I
(817) 877271 '

Decempber

Justice James P. Wallace
Supreme Court of Texas

P. 0. Box 12248 Capitol Station
Austin, Texas 78711

Dear Justice Wallace:

Enclosed is a

z iy :
LYcm Trne Zar.

copy ©i a year-old
However,

from practice.

the place for it.

DProcecure.
~imlnistration of Justice,
"from above."

Very troly vours,

Michzel D.

Schattman

MDS/ 1w

encl.: Luther H.

XC wiith

I think that we need to have
dealing with cases that lawvers abandon due to illness

Soules,

4, 1985

Re: Rules of Civil Procedure

memo. It generated no activity

some kind of

wait for the Legislature to act and the Disciplinary

That leaves me thinking that the

be covered thorouchly and without controversy in the
I will broach the subject with

but it would be nice to cet some

IIT

Supreme Court Advisory Cocmmittee

Soules & Cliffe
1233 Milam Bldg.
San Antonio,

Texas 78205

Michael T. Gallagher
Aéministration of Justice Committee

T Fisher,
Qe LS 2600 Two Houston

Fone+r~n . Teavac

Gallagher,

Perrin & Lewis
Center

7701 N

+he Committee

1

setd

Ly
!
f

e et g gy o 2 anmee



MicHAEL D. SCHATTMAN
DiISTRICT JUDGE
348r= JuDiCiaL DISTRICT OF TEXAS
TarRRaANT COunTYy COURT HOUSE

FORT WORTH, TEXAS 76196-028!

January 12, 1984

Honorable Charles Murray
Presiding Judge
8th Administrative District

Dear Judge:

I have some cases in which Marshall Gilmore is attorney of
record. I understand he has moved to "Orecon" and civen up
the practice of law. Apparently, he made no prior arrancements
for znyone to succeed him or to tazke over his practice.
Whaley is attemptinc to facilitate his withdrawal 1in scme cases

eassume, will replace him for a particular client. _That does
not solve the prchblem of what to do c

r

avid -

ebocut the clients ané cases of

O - “ . T,
candQones nis

(as with Larry

z for rules to be acopted
ne Supremes can be persuacded

now whether the Tarrant
ttempt this or whether it
istrative District or, frankly,
nk 1t would be useiul for
participation.

D
es part of our lcc:il practice un

o0 fashion a set thecmselves. I
County Board of District Judges sho
should be attemptec Zor the whole adm
whether anyone cares. However, I do
us to discuss it anc get some local b

Very truly vyours,

iichael D. Schattman

I'DS/1w
»C: Honorable Harold Valderas, Chmn., Board of District Judges
Allan Howeth, Pres., Tarrant County Bar Assoc.

James B. BaYlow, Pres.-Elect, Tarrant County Bar Assoc,.

OCCN1eo
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LAW OFFICES

SOULES & REED -

800 MILAM BUILDING + EAST TRAVIS AT SOLEDAD

SAN ANTONIO, TEXAS 78205

STEPHANIE A, 3ELBER TELEPHONE
ROZERT E. ZTLINCER (512) 224-91.44
PETER F. CAZDA

RO3ERT D. REED

SUSAN D. REED :

RAND . RIKLIN . . s
JEB C. SANFCRD -
SUZANNE LANCFORD SANFORD
HUCH L. SCOTT. IR.

SUSAN C. SHANK

LUTHER H. SQULES !II

W, W, TORREY

September 25, 1986

Honorable Linda E. Thomas

Judge, 256th District Court

0ld Red Ccurthouse, Second Floor
Dallas, Texas 75202

Cear Judge Thcmas:

Enclosed is a letter from John H. Cochran regardihg an amendment
to Rule 13. Please draft, 1in proper form for Ccmmittee
consideration, an apprcpriate Rule change for submission to the
Committee and circulate it among your Standing Subcommittee
members to secure their comments.

As alwavs, thank vou for yvour keen attenticn to the business of
the Advisory Committee.

Very truly vours, !
At . Soteg T

LUTHER H. SOULES III

LESIII/tat
encl/as

i
[

GOUROD 100
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CHIEE 1USTICE THE SUPREME COURT OF TEXAS CLERK

JOHN L HILL PO. BOX 12214 CAPITOL STATION MARY M. WAKEFIELD
JUSTICES ALSTIN. TEXAS 78711 EXECUTIVE ASST.

SEARS McGEE WILLIAM L. WILLIS

ROBERT M. CAMPBELL

FRANKLIN 5. SPEARY ADMINISTRATIVE ASST

C.L. RAY MARY ANN DEFIBAUGH

JTAMES P WALLACE
—_ TED 7. ROBERTSON
i WILLIAM W, KILGARLIN
RALL A\, GONZALEZ

September 8, 1986

Mr. Luther H. Soules, III, Chairman
Supreme Court Advisory Committee
Soules, Cliffe & Reed

800 Milam Building

San Antonio, TX 78205

Mr. Michael T. Gallagher, Chairman
Administration of Justice Committee
Fisher, Gallagher, Perrin & Lewis
2600 Two Houston Center

HoﬁsQSE: TX 77010

Re: Rule 13 (Penalty for Fictitious Suits or Pleading
and

Rule 215 (Abuse of Discovery; Sanctions)

Dear Luke and Mike:

I am enclosing a letter from John H. Cochran of Dallas,
regarding the above rules.

May I suggest that these matters be placed on our next

Agenda.
Sincerely,
-
James P. Wallace
. stice
) JPW: fw
{za Enclosure
R CC: #r. John H. Cochran
- P. O. Box 141104
Dallas, Tx 75214 iy



CoCHRAN PROFESSIiONAL CORPORATION

ATTORNEYS AT LAW P

MAILING ADD2ESS ' 5338 LIVE OAK TELEX, 202041 ACTS-U
- POST CFFPICE 830X 141104 CALLA - seaia
TALLAS, TEXAS 75214 S, TEXAS 7521

(2.a) 828-2544

Zugqust 27, 19836

Supreme Court

Supreme Court Building
P. O. Box 12248
austin, Texas 78711

Attention: Rules of Civil Procedure Revision Committee
Gaentlemen:

The next time the Supreme Court gets recady to rewrite the Rules
of Civil Procedure, I think that Rule 13 should be amended to

include frivolous lawsuits and motions and that the sanctions
of 2wle 215 A should he applicable.
-




LAW OFFICES

SOULES 8 REED

800 MILAM BUILDING - EAST TRAVIS AT SOLEDAD

SAN ANTONIO. TEXAS 78205

STEPHANIE A. BEL3ER
ROBERT E. ETLINCER
PETER F CAZDA
ROBERT D. REED
SUSAN D. REED
RAND J. RIKLIN

JEB C. SANFORD
SUZANNE LANCFORD SANFORD
HUCH L. SCCTT, JA.
- SUSAN C. SHANK

0 LUTHER H SOQULES i
W. W. TCRREY

TELEPHONE
(312) 22.1-9144

October 27, 1986

Mr. Anthony J. Sadberry

Sullivan, Xing & Sabom

5005 Wocdway

Suite 300

Houston, Texas 77056 o

RE: Proposed Change to Rule 166D (3) (d)
Justice James P. Wallace

Dear Tcny:
Enclosed is a request from Justice Wallace regarding Rule
166D (3) (4) . I have included same in our package for discussion
during our November meeting.

Very truly yours,

e

TLUTHER H. SOULES III
Chairman

- LHSIII/tat
: enclosures
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CHIEE JUSTICE THE SUPREME COURT OF TEXAS CLERK .
JOUN L thLL PO. BOX 12248 CAPITOL STATION MARY M. WAKEFIELD 4
STIN, TEXAS T8- v
JUSTICES ALSTIN. TEXAS 78711 ENECUTIVE ASST
SEARS McGEE ' WILLIAM L. WI{LLIS
ROBERT M. CAMPHBELL T
FRANKLIN 5. SPEARS ADMINISTRATIVE ASST. =
C.L. RAY MARY ANN DEFIBAUGH i’
JAMFS POWALLACE
TED 7. ROBERTSON
WILLIAM W, KILGARLIN
RAUL A. GONZALEZ
October 16, 1985
Mr. Luther H. Soules, III, Chairman
Supreme Court Advisory Committee
Soules, Cliffe & Reed
800 iilam Building
San Antonio, TX 78205 . i
i
Professor J. Patrick Hazel, Chairman
Administration of Justice Committee L
University of Texas School of Law e
727 E. 26th Street 4 .
Austin, TX 78705 P

Re: Rule 165D(3)(4d)

J

o
[y

i

1

Dear Luke and Pat:

e e

I am enclosing herewith copies of the Court's per curiam L
opinicns in Stringer v. Eleventh Court of Appeals and Turbodvne
v. The Honorable Wyatt H. Heard. The Motions for Rehearing on e
both cases are still under consideration by the Court. I am b
also enclosing copies of the briefs of the parties and amicus
curiae briefs filed in these cases. The problem which needs .
addrmssing is the last phrase of Rule 166b(3)(d) which states: o

"and made in connection with the prosecution, investigation or -
defense of the claim or the investigation of the occurrence or
transaction out of which the claim has arisen;"

The Stringer and Turbodvne opinions were obviously based
on Allen v. Humphries, 559 S.wWw.2d 78 (Tex. 1977). The above
rule was promulgated in 1984, yet the opinions obviouslvy do not
follow the rule. The Court's problem is that a majority of the

- Court seems to disapprove of the above quoted portion of the ruls
;ED and prefer that it be changed as soon as possible.

GGG 19



i Mr. Luther H. Soules

' Professor J. Patrick Hazel
g October 16, 1986

Page 2

Your Committees help and suggested change of the rule, if
you feel that it should be changed, is appreciated. 1If you

could also place this on your November meeting Agenda, the
Court would be appreciative.

Sincerely,
/
/

/ -
o

James P. Wallace

,JUStice
JPW:fw
Enclosures
o cc: Evelyvn Avent, Secretary to Committee
i _ 7303 Wood Hollow Drive, #208
Austin, Texas 78731
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IN THE SUPREME CQURT OF TEXAS

Sdin

NO. C-5329

VIKKI B. STRINGER, §
ADMINISTRATRIX OF THE ESTATE OF §
RICKY DOWD STRINGER, DECZASED, §
§
Relator §

§ ORIGIMNAL MANDAMUS
v. §

§ PROCIZDING

. . §
THE ELEVENTH COURT OF APPEALS, §
§
Respondent. §

PER CURIAM

This is an original mandarmus acticn. Relator, Vikd

Stringer, seeks a writ of mandamus directing the Clu

Appeals for the Eleventh Supreme Judicial District to

rescind

i+s mandamus orders which found informaticn cbtained in a

post-accident investigation privileced under TEX 2

LLA. M.

166b(3)(d) and alsc reversed the trial

CIv. p.

court's discovery sanctions

order against defendant, the Atchison, Topexka and Santa Te

Railway Cecmpany. Atchison, Toneka & Santa Fe Railwav

Cempanvy v.

Kirk, 705 S.W.2d 829. We hold the information is discoverable

because it was not obtained at a time wnen Santa Fe had good

cause to believe suit would be filed. The court of appeals

abused its discretion by granting mandamus relief ZIrom the

sanctions order, because there was an adequate remecy by appeal.

Therefore, the writ is conditionally granted.

The underlying lawsuit arose as the result of a collision ~

between an Atchison, Topeka and Santa Fe Rallway Ccmpany

rain and a Missouri-Pacific freight train in which R.

head brakeman of the Santa Fe train, was xilled.
Vikki, filed suit agains*t Santa Fe.
Santa Fe Special Agent John ilolem conducted

tization of the accident. At his deposizisna Santa T

I

clLem to testi

(X1}

v regarding information he coh=2a

COMROTILN

D.




ELY Rl

A

i

of the accident. Howe?er, Santa Fe asserted that informaticn
Holem obtained thereaf+ter, including his interview with the
Santa Fe train ccnductor the day after the accident and nis
investigation notebook, were privileged under TEX. R. CIV. ?.
166pb(3)(d). The trial court rendered an order reguiring éisclosure
of this information and later signed an order imposing sanctions

of $200 as attorney's fees based on Santa Fe's failure to disclose.

In Robinson v. Harkins & Ccmpanv, 29 Tex. Sup. Ct. J.

414 (June 11, 1986), we held the investigation

‘o

rivilege embodied
in TEX. R. CIV. 2. 166Db(3)(d) is still governed by the rule
S

established in Allen v. Humphrevs, 559 S.w.2d 798 (Tex. 13877).

Only information obtained by a partyv after there is good cause

to believe a suit will pe filed or af:ter the instizution of a

th

lawsuit is privileged.

We disagree with the Court of Appeals'

th

holding that
Santa Fe had good cause to believe a suif would be Ziled at the
time of Agent Holem's investigation. fhe mere fact that an
accident has occurred is not sufficient to clothe all post-
accidént investigations, which frequently uncover ifresh evidence
not obtainable through other sources, with a privilege.

In Street v. Second Cour%t of Appeals, 29 Tex. Sup.

Ct. J. 456 (June 25, 1986), we held that a court of appeals
abused its discretion by granting mandamus relief ZIrom a trial-
court's award of attorney's fees as discovery sanctions, kecause
such awards are reviewable on appeal after Zinal judgment under
TEX. R. CIV. 2. 213(2)(b)(8) and 215(3). For the same reason,
we hold that the court of appeals’ mandamus judgment reguiring
rescission of the sanctions order against Santa Ffe was an abuse

of discretion.

OOGen 15
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The court of appeals abused its discretion by issuing

writs of mandamus in this case. The holdings conflict with our

opinions in Robinson v. Harkins & Ccmpanyv, supra, and Street

Seccnd Court of Appeals, supra, as well as TEX. R. CIV. P.

166b(3)(d), 215(2)(b)(8) and 215(3). Thereiore, without hearing
oral argument, we conditionally grant the writ of mandamus
pursuant to TEX. R. CIV. P. 483. If the court of appeals fails

to vacate its. orders, a writ of mandamus will issue.

OPINION DELIVERED: July 2, 1986. o
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IN THE SUPREME COURT OF TEXAS

NO. C-5364

TURBCCZYNE CORPORATION EZIT AL.,

Relators
V. N ORIGINAL MANDAMUS PROCEEDING

THE HONORABLE WYATT H. HEARD,

(7 WO WV WV, W WV WV R R E ]

Respondent
Per Curiam

Turbodyne Eorporagioﬁ, et éi. filed this original
mandamus action in this court to order Judge Hvatt Heard of the
190th District Court of Harris County to rescind his order deny-—
ing discovery of 39 documents from Travelers Insurance Company.

The Fourteenth Cour:z of Appeals in Harris County denied mancdamus

relief in Turkodvne Corn. v. Heard, 698 S.w.2d ;%%'(Tex. App. -
Houston [l4th] 1985, orig. proceeding). Travelers contends that
these documents are priviléged under TEX. R. CIV. 2. l66b. We
hold that the trial court abused its discreticn in denying
-discovery, and conditionally grant the writ.

On November 1, 1979, a fire and explosicn occurred at
Texas City Refining, Inc. Turbodyne was the manufac;urer of a
part of a catalyvtic cracking unit involved in that fire. Texas
City's casualty insurer, Travelers Insurance Company, initiated

an investigation into the causes and damages of the accident.

Approximately nine months after the accident, on July 30, 1980,
Travelers and Texas City reached a saettlement on the coverage.

On Cctober 30, 1981, Travelers and Texas City filed a subrogation

suit against Turbodyne and other manufacturers in the 190th
District Cours of Harris County. Turbdocvne filed a motion to

compel production of 39 cdocuments prepared bv emplovees of

CLCROL50
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Traveliers contends that its documents prepared by non-
testifying experts are privileged because two experts emdloyed by
Travelers to investigate the accident filed affidavits stating
tﬁat they wefe employed to investigate the cause cf the accident
and that immediately after the accident there was gcod cause to
believe a subrogation Euit should be £iled. The mere fact that
an accident has occurred is not sufficient to clothe all post-

Zin

accident investigations with privilege. Stringer v. The Eleventh

Court ef Appeals, 29 Tex. Sup. Ct. J. (July 2, 12%86). The

affidavits filed do not affirmatively state that these documents

were prepared in cennection with or in anticipaticn cf a subroga-
tion suit. ' The burden is on the party resisting discovery to

rove that evidence is acguired or develcped in anticipation of
P 1 s P

litigation. Lindsev v. O'MNeill, 689 S.W.2d 400 (Tex. 1983).

Travelers has £f£ziled to prove this.

Because we hold that. the trial court's order denying
discovery conflicts with our cpinion in Rebinson, zursuant to
TEX. R. CIV. P. 483 we conditionally grant the writ without
hearing oral argument. All the docurments prepared prior teo
July 30, 1980, are discoverable. The trial court shall examine
aii documents prepared after July 30, 1980 to determine whether

they are discoverable. If the trial ccurt fails to vacate the

order, the mandamus will issue.

Opinion delivered: July 9, 1986

——
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Travelers contands that its documents prepared by non-

testifving experts are privileged because two experts employed by

.

Travelers to investigate the accident filed afficavits stating

that they were employed to investigate the cause ¢ the accident

and that immediately after the accident there was good cause to
believe a subrogation suit should be £iled., The mere fact that

an accident has occurred is not sufficient to clothe all post-

i

accident investigations with privilege. Stringer v. The Zleventh

IR

.

Court ef 3ppeals, 29 Tex. Sup. Ct. J. (Suly 2, 1936). The

W

4]

affidavits filed do not affirmatively state that thes

documents

were prepared in ccnnection with or in anticipaticn o

h

a subre

a-

[1e]

tion suit. The burden is on the party resisting ciscovery to
- prove that evidence 1is acguired or developed in anticipation of

N litigation. Lindsey v. O'Neill, 689 S.wW.2d 300 (Tax. 198S).

Travelers has failed to prove this, . B
Because we hold that the trial courtz's order denving

discovery conflicts with our opinion in Robinscn, sursuant to

TEX. R. CIV. P, 483 we conditionally grant the wris without

papey

repared ior to

e
‘J
[}

hearing oral argument. All the documents
July 30, 198b, are discoverable. The &trial court shall examine
all documents prepared after July 30, 1980 to deternine whether

they are disccverable. 1If the trial ccurt fails to vacate the

: ;gﬁ“étﬁ TR order, the mandamus will issue.
'J.‘.-‘é' {t‘ ;—‘-rk":_ A 'f:‘f'-"

Opinion delivered: Julv 9, 1986
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LAW OFFICES

SOULES & REED

800 MILAM 3UILDING + EAST TRAVIS AT SOLEDAD o
SAN ANTONIC. TEXAS 78205 :

STEPHANIE A. 3EL3ER TELEPHCNE

RCIERT & ETLINGER (512) 224-9tdd 7T
PETER £. CAZDA ‘51-‘.{1-
RCBERT D. REED et

SUSAN D 2EZD

RAND J. RINLIN

1E8 C. SANFCRD

SUZANNE LANCFORD SANFCRD
HUCH t. SCOTT. jR.
SUSAN C. SHANK

LUTHER H. SCULES 1t

W% TORREY

Octcber 29, 1986

L
€,

i,

Mr. aAanthony J. Sadberry
Sullivan, King & Sabom
5005 Wocdway

Suite 300 ‘ .
Hcuston, Texas 77056 b

- RE: Proposed Change to Rule 1566bi4) (c)
Justice James P. Wallace

Dear Tonv:

o

Enclecsed 1is a request from Justice Wallace regarding Rule -
leon (2) (). I have included same in our package for discussion
during our November meeting. '

§ Very truly wours,

i

|

i THER H. SCULES III

i Chairman

; <

i

: LHSIII/tat

; enclosures

! (M L2




¥
4

CHIEE TUSTICE THE SUPREME COURT OF TEXAS CLERK
jousromL P.O. BUX 12248 CAPITOL STATION MARY M. WAKEFIELD
JUSTICES AUSTIN. TEXAS 78711 EXECUTIVE ASST
SEARS MUGEE ’ WILLLAM L. W ILLIS
) ROBERT M. CAMPBELL
FRANKLIN 5. SPEARS . ADMINISTRATIVE ASST.
C.L RAY MARY ANN DEFIBAUGH

JAMES P, WALLACE
- TED 7. ROBERTSON
a3 WILLIAM W, KILGARLIN
RAUL A. GUNZALEZ

October 28, 1986

Mr. Luther H. Soules, III, Chairman
Supreme Court Advisory Committee
Soules, Cliffe & Reed

800 Milam Building

San Antonio, TX 78205

Professor J. Patrick Hazel, Chairman

Administration of Justice Committee

University of Texas School of Law
727 E. 26th Street

Austin, TX 78705

Re: Rule 166b(4)(c)

Dear Luke and Pat:

I have been requested to suggest that your committees
explore amending Rule 166Db(4)(c) so as to alleviate the problem
in some areas of discovery of "smoking guns" evidence in product
liability cases. The problem as related to me is that excessive
< attorney's and judge's time and expense is incurred in an effort
' to discover memoranda and test results which are not trade

secrets but are alleged to be.

Sincerely,

S e

James P. Wallace
Justice

e/

Webw

: Evelyn Avent, Secretary to C.0.A.J.
7303 Wocd Hollow Drive, #208

— Austin, Texas 78731

J
c
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AW OFFICES

SOULES 8 REED

800 MILAM BUILDING + EAST TRAVIS AT SOLEDAD
SAN ANTONIO, TEXAS 78205

STEPHANIE A 3EL3ER TELEPHONE
RC3ERT £ ETUNCER (512) 22.1-9134
PETER F CAZDA

ROZERT D. REED

SUSAN D. REED

RAND {. RIXLIN

JE3 C. SANFORD

SUZANNE LANCFCRD SANFCRD

HUCH L. SCOTT. IR.

susan C. SHANK

LUTHES H. SCULES 11

w. ¥ TORREY

October 29, 1986

Mr., Anthony J. Sadberry
Sullivan, King & Sabom
5005 Woodway

Suite 300

Hcuston, Texas 77056

R

t7

: Prcoposed Changes to Rules 167 and 168
Jonn Howie

Dear Tony:
Enclosed is a request from John Howie regarding Rules 167 and 168
that was originally sent to the COAJ. I have inclucded same in our

package for discussion during our November meeting.

Very truly yours,

{'(./éoumas TII
n .

LUTHE

LHSIII/tat
enclosures
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LAW OFFIGES OF

WiNxDLE TURLEY, P. C.

ATTORNEYS
WINDLE TURLEY TCM SLEETH : ,OO;U:',';';:';?::SCW,:,
CERTIFIEO-PERSONAL INVUARY TRIALS EDWARD H MOORE. JR 64a0N CENTRAL SXPRESSWAY
: JCHN HQWIE STEPHEN MALQUF 75206
[ CERTIFED-PEASCNAL INJURY TRIALS LECN RUSSELL 214.591. 4023
RANDALL MOCRE JOHNANNA GREINER TELE-FAX 2i14.361-3802
CERTIFIED-PERSONAL INJURY TRIALS JOHN TIPRPIT
- - 4
3 PAULA FISETTZ-SWEENEY CHARLES W MCGARRY
. FRANK GIUNTA WASAINGTCN O C
QT CHACON
LINDA TURLEY x:q :ARIEOSE!SEL"‘ 4801 MASSACHUSETTS AVENUE. NW
) £ & AN { . 1TE 4«00
JAMES E RCOKS. JR - ~ . s
DARRELL PANETHIERE *- 202.-966-5340
. ey ‘DC. & mMa 8aR
MARK TCBE MO L & TYX BAR
THOMAS J STUTZ AR L TX BaAR
PAUL PEARSON""" MO & TX 8AR

August-é, 1986

Professor Pat Hazel
A University of Texas
L School of Law .
727 East 26th Street
Austin, Texas 78705

RE: State Bar of Texas Administration
of Justice Committee

Dear Pat:

I would like to propose the following changes to the Texas
Rules of Civil Procedure:

— 1. Rule 167 - Rule 167 should be amended to provide, as in

o the Federal Rules, that the request may, without leave of court, be

i served upon the plaintiff after commencement of the action and upon
any other party with or after service of the summons and complaint
upen that party. [Refer to FRCP 34(b)]

2. Rule 168 - Rule 168(1l) should be amended to provide that
interrogatories may, without leave of court, be served upon the
plaintiff after commencement of the action and upon any other party

with or after service of the summons and complaint upon that party.
[Refer to FRCP 33(a) ]

These proposed changes would permit the plaintiff to serve
discovery with the original petition. This would allow us to move

our cases along at a faster pace and would contribute to the efforts
to reduce the backlog in our courts.

: TOCCN1AS



Professor Pat Hazel
August 6, 1986
Page 2

Please present these proposed changes to the committee or
advise me of the procedure that I need to follow to insure that
these changes are presented to the committee. By copy of this

lecter, I have provided copies of the recommendations to certain
members of your committee.

Thank you for your consideration.
With kind regards,
LAW OFFICES OF WINDLE TURLEY. P.C.
/-
/

l rd
\,b ) ’d'"'—
\ John How1e

/

JH/ch

cc: Justice Cynthia Hollingsworth
John Collins
Richard Clarkson
Jan W. Fox
Frank Herrera, Jr.
Guy Hopkins
Russell McMains
William O. Whitehurst, Jr.
Doak Bishop -
Charles R. "Bob" Dunn
John R. Feather

E’r”’,’_g.



STEPHANIE A. BELIER
ROBERT £. ZTLINCER
PETER F. CAZDA
RCSERT D REED
SUSAN D REZD
RAND |, RIXLiN

JE3 C. SANECRD

SUZANNE LANCFCRD SANFCRD

HUCH L. 3COTT. IR
oo SUSAN C. SHANK
LUTHER H SCULES !l
W, W. TORREY

Suite 300

t

RE: Prc
Y%

—='0

Mr. Anthony J.
Sullivan, Xing
5005 Woodway

Houstcocn, Texas

LAW OFFICES

SOULES & REED

300 MILAM BUILDINC « EAST TRAVIS AT SOLEDAD
SAN ANTONJIO. TEXAS 73205

September 9, 1986

Sadberry
& Sabom

osed Change to Rule 169

imothy M. Sulak

TELEPHCONE
(312) 22.1-9124

Enclosed is a new reguest from Timothy Sulak regarding Rule 169.

LHSIII/tat
enclosures

Verv truly ygurs,

H. SCULES III

I have included same in our package for discussicn during our
September meeting.

VNN
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MoORRIS. CRAVEN & SULAK ]
. s .
ATTORNEYS AT LAW Vi v e <‘; L7 . o
- . . . e ol N 20 L A
2350 ONE AMERICAN CENTER ! P e
W00 CONGRESS AVENTE o,
AUSTIN. TEXAS 78701 -
//
CUARLES MORRIS . 512 ¢ 47809535 —
ROAVKD CERTIFIED--~ l‘i,!
PERSONAL INJURY TRIAL LAW "«i’
JOIN W. CRAVEN ,
TIMOTHY M. SULAK September 2, 1986

Professor Pat Hazel

UT School of Law

727 East 26th Street .
Austin, Texas 78705 :

Mr. Luther H. Soules, III .
800 Milam Building o
San Antonio, Texas 78205 L

Re: Proposed Changes In Rule 169,
Texas Rules of Civil Procedure

Gentlemen:

. I am writing to you as Chairs of the Administration of Justice
ﬁg- - Committee and the Supreme Court Advisory Committee regarding
- Proposed Changes In Rule 169, Texas Rules of Civil Procedure.

Paragraph 2 of Rule 169 provides that "the court may permit onl
withdrawal or amendment when the presentation of the merits of the
action will be subserved thereby and the party who obtained the
admission fails to satisfy the court that withdrawal or amendment
will prejudice him in maintaining his action or defense on the
merits."”

It appears to me that this improperly places the burden upon the

party who obtained the admission to show prejudice. All of the

recent amendments to the rules seem to place the burden on the

party who seeks to avoid, modify or defeat the specific provisions

of the rules. For example, if a party seeks to disclose additional
witnesses within thirty days of trial, that party must show good

cause and it is not incumbent on the opposing party to show

surprise or prejudice. See, Yeldell vs. Holiday Hills Retirement

and Nursing Center, 701 S.W. 2d 243 (Tex. 1985); Rule 215, e
Paragraph 5, T.R.C.P.; Kilgarlin, "What To Do VWVith The o
Unidentified Expert?" Texas Bar Journal 1192 (November 1985). =

Goonn14s



) Professor Pat Hazel

¥ Mr. Luther H. Soules, III
‘ Page Two (2)

September 2, 1986

I would propose that Rule 169, Paragraph 2 be amended to provide
that a party seeking to withdraw or amend admissions must show

hat the opposing party will not be prejudiced by such, that the
merits of the action will subserved and that good cause for
withdrawal or amendment exists.

Sincerely,

TMS:blk

GGUCOL39
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LAW OFFICES

SOULES 8 REED

800 MILAM BUILDING + EAST TRAVIS AT SOLEDAD Rt
SAN ANTONIO, TEXAS 78205 L

STEPHANIE A, 3EL3ER
ROBERT E. STLINCER
PETER F. CAZDA
RCBERT D. REED
SUSAN D. REZD
RAND i RIKLIN

JEB C. SANFORD
SUZANNE LANCFCRD SANFCRD
HUCH L. SCOTT. IR,
SUSAN C. SHANK
LUTHER H. SQuLEs 1IN
W. W. TOCRREY

TELEPHONE
(3i2y 224-91.22

October 24, 1986 _ »

Mr. Anthony J. Sacdberry ’
Sullivan, King & Sabecm :

5005 Wecocway

Suite 300

Houstcn, Texas 77056

RE: ed Change to Rules 184, 184a, and 329

cDos
rofessor Jeremy C. Wicker

Pr
by P

Dear Tonv:

Enclosed 1is a request from Professor Jeremv Wicker r rdi
Rules 184, 184a, and 329. I have included same in our cgackage
for discussion during ouxr November meeting.

Very truly yours,

X b

LUTHER H. SQULES III
Chairman

LESIII/tat - =
enclosures .
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Texas Tech University

School of Law
Lubbock, Texas 79409-0004 / (806) 742-3791 Faculty 742-3785

B October 13, 1986

Professor Patrick Hazel, Chairman
Administration of Justice Committee
University of Texas

School of Law

727 E. 26th Street

Austin, TX 78705

Re: Proposed amendments to Rules 184, 184a and 329

Dear Pat:
Enclosed are my proposed amendments to Rules 184, '184a and 329.

Rule 184 was amended, effective April 1, 1984, to contain the same language
5 as Evidence Rule 202. Similarly, Rule 184a was amended to contain the same
o language as Evidence Rule 203. Evidence Rules 202 and 203, however, were
amended, effective November 1, 1984. Since it is the intention that Rules 184
and 184a contain the identical language of Evidence Rules 202 and 203,
respectively, Rules 184 and 184a need to undergo conforming amendments.

Rule 329 contains a reference to Rule 364, which was repealed, effective
September 1, 1986. The problem can be cured simply by deleting "Rule 364" and
substituting therefor "Appellate Rule 47."

Please add these proposed amendments to the agenda of our November 22

meeting. I am prepared to discuss them with the committee at-that time.

Sincerely,

é?/no,?/ < //{;{C\

Jeremy C. HWicker
Professor of Law

cc: Ms. Evelyn A. Avent
Mr. Luther Soules?

“An Equal Opportunity/ Affirmative Action Institution”
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Rule 184. Determination of Law of Other States -

[The— judce. upon—the- metior— of— eithes— pasty—shall—take- Jjudieial
rotice-—of—the—commoa law, publiec Statutes+ rutess— requiationsy and |

i

srdinancaes and—ecourt decisiens]). A court upon its own motion mav, o
or upon the motion of a partv mav, take judicial notice oI the
constcitutions, public statutes, rules, regulations. ordinances,

court decisions, and common law of every other state, territory, CT
jurisdiction or the Unitea States. [#An%] A party requesting that
judicial notice be taken of such matter shall furnish the [Judge] cour:

sufficient information to enable [®im] it properly to comply with the
request, and shall give [each advewrse—pa=ry] all parcties such notice,
if anv, as the [#udge] court may deem necessary, tO enable [£he—adwerse
sarsx] all parties fairly to prepare to meet the request. [The =ulim ;
oi the Judge oa such-matters—shall-be subject—to-rewiew.] A party isg: %
entitled upon timelv request to an opportunitv to be heard as to the
prooriety Or taking judicial notice and the tenor OI the matter
hoticed. 1In thne absence of Drior notification, Che request may be
Tade arter judicial noCice nas been Caken. Judicial notice Oor such
maccters may be taken at anv stage of the proceeding. The court s .
Jeterminacion snall be supbject To review as a ruling onl_a question of. .

Taw.

Comment: The change is necessary to conform Rule 184 to the s
amendment to Rule 202 of the Rules of Evidence, effective

November 1, 1984,

1



Rule 134a. Determination of the Laws of Foreign Countries

A party who intends to raise'an issue concerning the law of a
foreign country shall give notice in his pleadings or other
reasonable written notice, and at least 30 days prior to the date

of trial such party shall furnish all parties [+£e the—oppesims party

o= <couwnsel] copies of any written materials or sources that he
intends to use as proof of the forelgn law. 1If the materials or
sources were originally written in a language other than English,
the party intending to rely upon them shall furnish all parties

(29 =he—0p30Sing—party¥- or-counseal] both a copy of the toreign
language text and an English translation. The court, in determining
the law of a foreign nation, may consider any material or source,
whether or not submltted by a party or admissible under the rules of
evidence, including but not limited to affidavits, testimony, briefs
and treatises. If the court considers sources other than those
submitted by a party, it shall give [+he] all parties notice and a
reasonable opportunity to comment on the sources and to submit
further materials for review by the court. The court, and not a
jury, shall determine the laws of foreign countries. [Zts] The.
court's determination shall be subject to review [en =ppeald as a
ruling on a question of law.

Comment: The change is necessary to conform Rule 184a to the

Amendment to Rule 203 of the Rules of Evidence, effective

November 1, 1934.

CUGC0153
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STEPHANIE A 3EL3ER
ROBERT E. ETLINGER
PETER F. CAZDA
ROBERT D. REED
SUSAN D. REED
RAND J. 2IKLIN

JEB C. SANFCP.D
SUZANNE LANCFCRD SANFCRD
HUCH L. SCCTT. [~
SUSAN C. 5HANK
LUTHER H SCULES til
W, W TORREY

Mr., Sam Sparks

Gramtling, Mounce,

Galatzan & Harris
P.0O. Drawer 1877

- i
El Zaso, Texas 79950

Enclosed are prorcsed changes to Rule 184 and 18ia

Prciessor Jeremy

Ccomittee conside
to the Committes
Subccmmittee members to secure their comments.

As always, thank

vou for your KkKeen attention to the business of

HI

LAW QFFICES

SOULES & REED

200 MILAM BUILDING + EAST TRAVIS AT SOLEDAD
SAN ANTONIQ. TEXAS 73205

i

July 14, 1986

Sims,

, submitied bv

Yiicker. Please draft, in rprcper cLorm for
ration, approvriate Rule changes Ior submission ,
and circulate them among <our S=znding =

the Advisory Committee.

LESIII/tat
encl/zas

Very truly vours, ?:

YER H. SOULES III L




Texas Tech University

School of Law
Lubbock, Texas 79409-0004 / (806) 742-3791 Faculty 742-3785

March 7, 1986

Mr. Michael T. Gallagher, Esqg
Fisher, Gallagher, Pevin & Lewis
70th Floor

Allied Bank Plaza

1000 Louisiana

Houston, TX 77002

Re: Proposed Amendments to Rules 184 & 184a

Dear Mike:

Enclosed are my proposed amendments to Rules 184 and 184a.

Rule 184 was amended. effective April 1, 1984. to contain the
same language as Evidence Rule 202. Similarly, Rule 184a was amended
to contain the same langquage as Evidence Rule 203. Evidence Rule 202
and 203, however, were amended, ef{ective November 1, 1984. Since it
is the intention that Rules 184 and 184a contain the identical
language of Evidence Rules 202 and 203, respectively, Rules 184 and
184a need to be amended to conform to Evidence Rules 202 and 203.

i Please add these proposed amendments to the agenda of the next

meeting.
Respectively,
o Jeremy C. Hicker
Professor of Law
JCH/nt
Enc.
cc: Ms. Evelyn A. Avent /

- Mr. Luther H. Soules, ITI/
i Justice James P. Hallace

Q0601050

“An Equal Opportunity/ Affirmative Action institution”™



Rule 134. Determination of Law of Other States

[Fhe— juége— upon—the- metiom— of— either— party—shall—take- judiedal
rotice—of—~the-commos law, publiec Statutes+ rules+ regqulatiensy— and _
erdinancaes and—court decisiens]. A court upon its own motion mav, %Q
or upon the motion of a party mayv, takKe judicial notice or cthne
constituctions, public starutes, rules, regulations, ordinances,
Court decisions. and common law of every other state, territory, or
jurisdiccion or the United States. [&ns] A party requestlno that
judicial notice be taken of such matter shall furnish the [&udgn- cour:

sufficient information to emnable [&im] it properly to comply with the
request, and shall give [edachk advexse—pa=ty] all parties such notice,
if any, as the [$udge] court may deem necessary, to enable [Ehe—adwerse.
su;eyl all parties fairly to prepare to meet the request. [The =ulins
01-cne Judge on such-matters-shall-be subject—to-rewiew.] A party is
titled uvon timelv request to an opvportunitv to be heard as to the
proorietv of taking judicial notice and the Cenor oL Cthe matter
noticed. In the absence or prior notirfication, the reguest mav be
made arter judicial notice has been taken. Judicial notice or such
macters mav De taken at any stage oL the proceedlng. TLhe court s o
cetermination snall be subject LO review as a rulLing on a question of

Law. L

Comment: The change 1s necessary to conform Rule 184 to the b
amendment to Rule 202 of the Rules of Evidence, effective

November 1, 1984.

GLOCGLoH



Rule 134a. Determination of the Laws of Foreign Countries

' A party who intends to raise an issue concerning the law of a
| foreign country shall give notice in his pleadings or other
reasonable written notice, and at least 30 days prior to the date
of trial such party shall furnish all parties [€o the—oDpesimg part
o= <couasel] copies of any written materials or sources that he
intends to use as proof of the foreign law. If the materials or
sources were originally written in a language other than English,
the party intending to rely upon them shall furnish all parties
[se =he—OBPPOSing—part¥ ox-counsel] both a copy of the rforeign
language text and an English translation. The court, in determining
the law of a foreign nation, may consider any material or source,
whether or not submitted by a party or admissible under the rules of
evidence, including but not limited to affidavits, testimony, briefs,
and treatises. If the court considers sources other than those
submitcted by a party, it shall give [+he] all parties notice and a
reasonable opportunity to codment on the sources and to submit
further materials for review by the court. The court, and not a
% jury, shall determine the laws of foreign countries. [Fts] The
i court's determination shall be subject to review [en -appeald as a
e ruling on a question of law.

ﬁ7 Eﬁ Comment: The change 1s necessary to conform Rule 18ia toc the

- Amencment to Rule 203 of ‘the Rules of Evidence, effective

Novemper 1, 1984,

SIS TR Rt
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Law OFfFICES

SOULES & REED

300 MILAM BUILDING - ZAST TRAVIS AT SOLEDAD
SAN ANTONIO. TEXAS 783203

STEPHANIE &4 2EL2ER T

ELE
RCBERT £ LILINGER . (3i2) 22:4-0

PETER § CAZLDA
RCBERT D £D
SUSAN D IZED
RAND J RELLS.
JEB C SANFCRD

SUZANNE LA CFCRD SANFCRD
HUCH L. SC377. [~

SUSAN C. ZFaNy

LUTHER H SSULES 1

Wow TORREY

July 16, 1986

Mr. Sam Sparks
Grambling, Mounce, Sims,
Galatzan & Harris

P.0. Drawer 1977

El Paso, Texas 79550

4

Dear ESam:

Enclosed 1s a proposed cnange tc Rule 202, submitted by Jack
Gulledge. Please ‘'dracZ in proper fOlm for Conmluuee

ccnsideration, an approfhlate Rule change for subkmission tc th
Committee and circulate it ameng your Standing Cuocqu1;t
members to secure their comments.

As always, thank you for vour keen attention to the business or

the Advisory Committee.
Verx truly vours,

Lt

LUTHER H. SOULES III

.}n,'a(_;l..-)q
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don. James P, Wallace, Justice
The Supreme Court of Texas

P. O. Box 12248

Austin, Texas 78711

Dear Justice Wallace:

On September 25, 1985, an attorney, Jack Gulledge, wrote to
Chief Justice Hill (copy of letter enclosed) regarding article
3737h V.,A.T.S., and rule 202 of the Texas Rules of Civil
Procedure. On October 10, 1835 you replied for Chief Justice
f1ill to %r. Gulledge (copy of letter enclosed), sending a copy .of
the reply to me for consideration by the State Bar Rules of
Evidence Committee. You also sent copies to Mr. Luke Soules and
Mr. Mike Gallagher, so that Mr. Gulledge's letter might be
considered by the Supreme Court's advisory committee and by the
Committee on Administration of Justice,

On April 4, 1286, the State Bar Rules of Evidence Committee
considered whether 3737h should be made part of the Rules of
Evidence and decided in the negative. I believe the primary
reason for the decision was that the evidence rules are limited
to "admissibility"™ questions and do not deal with "sufficiency”
questions. Art. 3737h is a "sufficiency" rule. To open the

evidence rules to Eufficiency questions would certainly open a
floodgate.

The Committee also considered whether to recommend
legislative changes that would have a counter-affidavit under
2737h merely go to weight rather than to the admissibility of the
initial affidavit. Again, the Committee decided in the negative.

As you Know, the 1985 legislature paid much attention to
J7T37h. The statute was rewritten and made a part (sec. 18.001)
of the new Civil Practice and Remedies Code. Further, the
legislature amended 3737h to require that the counter-affiant be
a "person who is qualified, by knowledge, skill, experience,
training, education, or other expertise, to testify 1in
contravantion of all or part of any of the matters contained in
the initial affidavit.” Presumably this stiffening of the
qualifications of the counter-affiant was intended to make the
counter -affidavit, if filed, a serious contesting of the initial
affidavit, No longer, if the amendment serves iils purpose, will
3737h be an impotent procedure.

BIRISTRINE SEN



The Rules of Evidence Committee also decided that Mr.
Gulledge's sugzgestion regarding rule 202 of the Rules of Civil
Procedure is properly a matter for the Committee on
Administration of Justice and the Supreme Court Advisory
Committee rather than an evidence rules matter.

Respectfully yours,

Lt /?f//z/

\ewell H Blakely, Ch irman
1985 86 Committee on ‘Rules of
Evidence

cc: Mr. Luther H., Soules, III Chairman
Supreme Court Advisory Committee
Soules & Cliffe
800 Milam Building
San Antonio, TX 78205

Mr. Michael T. Gallagher, Chairman
Committee on Administration of Justice
7000 Allied Bank Plaza

1000 Louisiana St.

Houston, TX 77002

NHB:vecg

Neennan
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JACK ISULLEDGE
ATTCRREY AT Law
T4C4 S, Tuccese] Buvo.

CaALLAS, Texas 72227 AGrA CHDE 214

2323-7451

s
SRET IR ]

September 25, 1985

Yr. John Hill

Chief Justice

Suprene Court of Texas
Austin, Texas 78711

Re:  Unnecessary cests of proof
Dear Justice Hill:

= In your projected changes relating to litigation, please consider the
follcoving proposals.

First: olace Article 37370 VAT.S. in the New Rules of Evidence and
amend Subsection (b) thereof, so that a counter to an affidavit will merely
' g0 to the weight not the admnissibility thereof. Time should be given for the
party controverting the affidavit to obtain any necessary discovery in his
i controversion. As it stands at this time, affidavits that are submitted
under Subsection 1(a) of 3737h are routinsly controverted, thereby wasting
time and materials that have to be subsequently duplicated by extensive
deocsition testimony or suboosnas duces tecum, for purposes of trial.

Second: Rule 202 of the Texas Rules of Civil Procedure should be amended
to allcw non-stenographic recording without necessity of getting a Court
Order to dispense with stenographic¢ transcription. Each law office dealing.
with these matters has trained personnel who can competently reduce the non-—

stenographic recording to.a stenographic transcript without having to pay a
court reporter to do so.

v

o It is duplicitous and expensive to purchase video equipment or to hire
. video equipment for the purpose of depositions and also to pay for steno-

graphic accompaniment at said deposition. The expense has oouoled rather
than reduced, in that instance.

2 The premise of these proposals is that the reliability of the orcof is
'~ not subject to serious question. Further, it is this writer's opinion that
if any lawyer be fcund to have intentionally attempted to deceive the court

- or other counsel or parties in the case then he should forthwith be disbar-
o red.

This letter represents the viewpoint of the writer and the colleagues
with whom in depth discussions have been had and does not purport to repre-

sent any formal organization in the Bar.

Thank vou very much and with warm recards and due respect I am,

- JG: 1 fO0001681
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CIUEF JUSTICE THE SUPREME COURT OF TEXAS CLERK
JOUN L. HILL PO. BOX 12248 CAPITOL STAMTON MARY M, WAKEFIELD
JUSTICES ALSTIN. TEXAS 78711 ' EXNECUTIVE ASST.
SEARS McGEE WILLIAM L. WIHLLIS
ROBERT M. CAMPHELL : '
FRANKLIN S. SPEARS ADMINISTRATIVE ASST. .

C.L. RAY MARY ANN DEFIBAUGH

JAMUS POWALLACE

TED Z. ROBERTSON
WILLIAM W, KILGARLIN
RAUL A, GONZALEZ

October 10, 1985

Mr. Jack Guffg;;;ﬁ

A

nLLorney/ét Law
24&4/Sf Buckner B81vd.
Dalltas, Tx 75227

Dear Mr. Gulledge:

» Your suggestions to Chief Justice Hill regarding

Article 3737h being placed in the Rules of Evidence and
an amendment to Rule 202 of the Texas Rules of Civil
Procedure have been referred to Dean Newell Blakely, the
Chairman of the Committee on the Rules of Evidence, Wr.
Luke Soules, the Chairman of the Supreme Court Advisory
Committee and Mr. Mike Gallagher, the Chairman of the
Committee on Administration of Justice.

This is the procedure ordinarily followed by our
Court in passing along all suggestions from members of
the bench and bar as to improvements that could be made
in the rules. Your suggestions will be assigned to an
appropriate subcommittee and considered by each of the
above named committees who will then make recommendations
for consideration by the entire Court.

Thank you for your continued interest in our rules.
Sincerely,

: Y]
T }fz '
Qm@ym@e/

James P. Wallace

Sfstice
thn':f/ |

cc:v/Dean Newell Blakely
Mr. Luke Soules
Mr. Mike Gallagher
CHoN0LN2




AFFILIATED REPORTERS

805 West 10th, Suite 301
o . Austin, Texas 78701
= (512) 478-2752

. June 5, 1986

. //
Mr., Sam Sparks" Re: Supreme Court Advisory
GRA MBLiEg, ‘MOUNCE Committee

— P.0. Priwer 1917
yﬁio, Texas 79950-1917

Dear Mr. Sparks,

: I am writing in regard to your position as Committee Chairman
i over Rules 15 to 215. These rules include those pertaining to
: depositions which in turn control the activities of freelance
court reporters. The reporting community needs your be1p in
solving a problem which exists in our field.

Freelance court reporters have historically had a problem in
determining who is responsible for the costs of depositions.

The large majority of attorneys assume the responsibility of
deposition costs and therefore pay the court reporters fees from
o their escrow accounts. The problem lies with a small minority of
%a attorneys who have claimed, as agents for their clients, they are
- not responsible for these costs and suggest pursuing their clients
' for payment. This tact has been taken as a defense in court on

na many occasions but is always used after the completion and delivery
- of the deposition when the reporter has no real recourse. The
reporters are contacted by the attorneys and often never have
contact with the clients in order to discuss payment.

The concensus of most court reporters and attorneys is that the
attorneys retain their services for oral and written depositions
and therefore should be responsible for those fees. If there is a
special situation required for payment, a written notification in
advance would allow the reporter to deal with the responsible
party directly.

ﬁ; We believe the solution would be an addition to the appropriate
- rule that states:

" The costs of oral and written depositiocons
shall be the responsibility of the attorneys
in the case unless written notice is provided
prior to the deposition as to who will be
responsible for such costs. "

ST E N
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Rule 354(e) was recently added through the aid of Chief Justice
Pope which provided clarification for the official reporters, but
no rules exist as to the work product of the freelance reporter. '
The bad debt and carrying costs of these few attorneys are being
borne by higher costs to the responsible legal community.

We hope that the committee can find a way to solve this inequity
through the statues. Thank you for all the hard work and long
hours that you and the entire committee have generously donated.
-Please call on me if I can be of assistance to you.

Sincerely,

B

Dpke Weidmann \

p//éc. Chairman Luther H. Soules
Justice James P, Wallace
- Texas Shorthand Reporters Association s

e00G1EA



July 30, 1935

SO qen s

Mr. Luther H. Soules, III

Supreme Court Advisory Committee
Soules, Cliffe & Reed

800 Milam Building

San Antonio, TX 78205

Re: Rule 216. Reqguest and
Fee for Jury Trial

Dear Luke,
At your request, I have redrafted Rule 216. I nope
this draft is a satisfactory starting point.
Best wishes,

Qu

William V. Dorsaneo, III
‘Professor of Law

WVD:vm

enc.

SOUTHERN METHODIST UNIVERSITY / DALLAS. TEXAS 75275 ACC01505



Rule 216. Request and Fee for Jury Trial

a. Request. No jury trial shall be had in any civil

suit, unless (appiiecation-be-made-therefor-and-unless-a-Sea-of

£xve-dotiars-if-in-the-district-courts—and-threa-dotlare-3s—sn

the-esuntr-court;-be-deposited-by-the-applicant-wita-sha-alaxk

te—éhe-ase—ef-the-eeanty—en—ef—beéere—appearahee—day—ef7—ié

thereafter;) a written reguest for a jurv trial is filed with

the clerk of the court a reasonable time before the date set

for trial of the cause on the non-jury docket, but not less

than (£em) thirtv days in advance.

b. Jury Fee. A fee of five dollars if in the district

court and three dollars if in the countv court must be

deposited with the clerk of the court within the time for

making a written regquest for a jurv trial. The clerk shall

promptly enter a notation of the payment of such fee upon the

court's docket sheet.
COMMENT: This rule has been clarified, reorganized and
modernized. The time for making the reguired request and fee

deposit has been changed from ten to thirty days.

NGOONLEG
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JOHNSON & SWANSON

ATTORNEYS AND COUNSELORS

A Partnership ncluding Protessionat Corporations

- ~ Founders Square
- Suite 100

. 900 Jackson Street -
Writer's Direct Dial Number Dallas. TCXUE 75202-4499 Telex §§ 1172 ] 1,
214-977-5000 ¥ Telecopy: 214-977-9004 ’

877-9077 :
April 9, 1985

Ms. Evelyn A. Avent

Executive Assistant ' A A

State Rar of Texas 2-0d-
Box 12487, Capitol Station

austin, Texas 78711

Re: Commikttee on Administration o

th
q
[
n
r
'.._l
0
(D

Dear Evelyn:

ease f£ind enclosed a provosed rule change that should be
istributed as you see fit to the other members of the commit-
- :

Sincerely yours,

by )_'fLZ:\\\\\ B
Charles R. Haworth 6

CRH/cmr
enclosure _
t
I
(Yqigr o
00000 1SS
2800 Interbiest Ty 1200 Pacific Place 2200 One Gallerta Tower ’ Jod) Norwaod Tower
120l Elm Streer 1910 Picihic aavenue 13153 Noet Roud 115 West Tth Street -
Daifds. Texds 73270 Dallas. Tevas 75201 Dallas. Texas 73230 Ausin, fetas 73701
2149779 W 213.977-9700 M-8 E-3000 TisTieaaly
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STATE BAR OF TEXAS

COMMITTEE ON ADMINISTRATION QF JUSTICE

ST FOR NEW RULE OR CHANGE OF EXISTING RULE — TEXAS RULES OF CIVIL PROCEDURE.

. Exact wording of existing Rule:

DPOPVOZIrASE"TTOTMOO®>

Procosed Rule: {Mark through celetions 1o existing rule with dashes or put in parentnesis; underline proposed
new worging; see examole attached).

i
l! ) % Rule 218, Stizsulations Regarding Discowverw Procaedure.
ny =
| ess the court orcders ocherwise, the zZzarties mavy by
- s sz:culacion (1) provide that decosic v ope
: 6 Zcre any person, at an’ time or zlace, usen anvy
: 7 and in any manner and when SO taken may be used like
8 zssitions, and (2) modily the procecures provided by
9 iles Zor other methods of discovery.
10 ,
1
12
13
14
15
16
1?7
18
19
T2
. 21
etc.

Srief statement of reasons for requestea changes and advantages 10 be served by proposed new Rule:

(see attached comment)

Resoectfully submitted, Y
r'ﬂ / d—‘/ /
9 Ao Lo S A Mame

19 85

Charles 2. Haworth

| e s

NOONOTED
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COMMENT

The proposed Rule 213

provides in full that:

Unless the court orders otherwise,
ies may by written stipulation (1) zro-
chat depositions may be taken before
at anv time or place, upon any
e, and in any manner and when so taken
e used like other depositions, and (2)

¥ the procedures provided by these

2 TR ]

re
de
v Terson,
c

3

a
1
n
o}
a

<

v O O'Y

modify

rules for other methods of discovery,
excant that sti

is basically Federal Rule 29, which

the

sticulations extending the tine

Srovized 1n Rules 33, 34, and 16 for

re-=

soonses

to discoverv mav be made only with

tne 2TTroval Or Tnhe Ccourt.

It snould initially be noted that the underlined portion of

Federal Rula 29 is not recommended for adortion in Texas.

desire for more flexibility in the rules to acommodate cvrorosed
agreements among partles to litigation during discovery,

cially in the manner of taking depositions upon oral

of

The prooosed rule is submitted in response to an expressed

ations regarding many aspects of discovery without

their authoritv to do so. Recently,

Texas practitioners have historically entered

espe-
examina=-
into stip-

guestion

concerns have been

nat btecause the Texas Rules of civil Procedure do

not contain express authorization to vary the terms of the

rules,

the rules may not ke varied by agreement.

In paticular,

concerns have been expressed that objections to the form of

Juestions cor nonresponsiveness of answers required by Texas

Rule 204-4 may not be reserved until time of trial.

This pro-

Posed rule change will clearly allow that reservation.

Stioulations under Rule 216.

It could gerhaps be argued that Rule 11 would apply to

Caution may dictate, therefore,

that an addizional sentence be added to the proposed Rule 216

Lo the effect that "an agreement affecting a deposition upon

oral examination is enforceable if the agreement is recorded
the tfangc:Q

1ot of deposition.”

~-1-

CORCO1ITo

¥4

I




The provision of Federal Rule 29 regarding court approval

for stipulations extending the time limits regarding Interroga-

2 .
;;Eio:ies to Parties (Rule 33), Production of Documents (Rule 34),
and Requests for Admission (Rule 36) is not recommended for h

i
adoption., Under the proposed Rule 216 the court may always

override the rarties' stipulation. See C. Wricht and

A. HMiller, Ewderz]l Practice and Procedure § 2092, at 359

B (1970). The orcer required by Federal Rule 29 is a nuisance to
the court and alrmost always approved. Thus, some juge-time

could be saved by eliminating requirement contained in the ex-

ception.

ool
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June 7, 1985

Justice James P. wallace

Supreme Court of Texas

P. O. Box 12248, Capitcl Staticn
Austin, Texas 78711

AND
Honorable Luke Soules

840 Milaw Building
San Antcnio, Texas 782085

Genclemen:

At the meeting of the Supreme Court Advisory Committee last
weex 1t was suggested that I transmit 1n writing the reguest for
an amnendment to Rule 216 of the Texas Rules of Court, ana I am ac-
coralngly transmitting same.

It appears that the multi-county districts have difficulty 1in
arranging their dockets, especially for jury trials when a demand
and payment of a jury fee can be done "not less than ten davs 1in
advance."” I can understand thelr predicament and the suggestion
is that the requirement of the rule be tnat the reguest and pay-

ment of a demand for Jury in & civil case be 30 to 45 days in ad- o
vance. b

Adnother suggestion for a change that had been made to me con-

cerncd a time limit on the Court of Appeals in ruling on a "motion a
for renearing." Some time limit should be placed on it that if it i
is not ruled on, 1t 1s automatically cverruled by operation of o
law,

I trust that the Committee will find these suggestions favor-
acle to reccmmend to the Supreme Court.

Sincerely,

Solomon Casseb, Jr.

0
)
o]
"1

dng

—~
“

Q)

.o

Juive Robert R. Barton
0GOCOYy2 216th Disctrict Court
Rerr County Courthouse
Kerrville, Texas 78028 B -
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‘» McGowaN & McGowaN, P. C.
i My, | MTSOTAN A ProressioNaL CORPORATION
; @‘ 419780 ATTORNEZYS AT AW

119 SOUTH 6TH STREST
BROWNFIELD. TLxas 79316-0071

Mag,
FOEcx T
BROTNFIED, TEXAY 79316-007)

Bri MCGOwAN
© WM ] McGowaN I
BxaprorD L MOOXE AREs CODE 806
PHONE 637-748%

KEry G. MOORE September 22, 1983

o {r, George W. McCleskey
o Attorney at Law

o P. 0. Drawer 6170
Lubbock, Texas 79413

Dear George:

It is my understanding that you may be a current member of the
ad Rules Commsittee, If you are not on the committee, then I

sssume you
would X¥ncw where to channel this letter.

For some time, I have been concerned about the fact that in
o Texas & party may pay a jury fee at any time, and I have even had
: that happen up to the day before trial was scheduled to begin and
AL the Judge go ahead and remove the case to the jury docket. It seems
- this happens more frequently with defense attormeys, but I have had
about equal experience on both sides of the case. What I would like
to see happen 1s for the Supreme Court to go ahead &nd mske a rule
change that would allow either party to have a jury triel
pavement of the jury fee at anv time within six months

upon
from the date

the case is filed, Although this does not conform to the {edsral
" rules, I telieve that it would give awmple opportunity for each side
4 to evaluste the case and to decide whether in fact a jury was needed

to hear the facts, HKopefully, this would avoid the problems which I
o have beer having regarding being on the non-jury docket for ] 1/2-2
) years, finally getting to trial, then having the other party
a jury fee and having the case rtemoved to the jury docket for acn
additional 2 1/2-3 years before we could possibly get to trial. I
do not see anvthing fair about this type of tactics since I see theay
are done only for delay purposes. Further, 1t seems it is a grea%
inconvenience and hindrance to the Court in scheduling cases, and I
would ask that vou present this propcsal, or 1in the
ferward 1t on for conesideration.

e
rey
a

alternative

I zopreciate vour coocpersticn snd cengicderation regerding this

,
i
’ Bradforé L. Moore -
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) OFFICE: 312-237-5943

! KERR COUNTY DISTRICT CLERK:
I RESIDEMCE: 312-89%5-3438

MARY RROOKS

ROEERT R. BARTOM OFFICE: 5122374390

RESIDENCE: 512-367 %5513

COUNTIES: DISTRICT JUDGE
| AANDERA 216TH JUDICIAL DISTRICT COURT COURT REPORTER: ADERLE HERMIN
i GILLESPIE KERA COUNTY COURTHOUSE OFFICE: 915-445.1753
KENDALL KERRVILLE, TEXAS 78028 RESIDENCE: 913-446-2101
i KERR P.O.NOX 423
B June 19, 1935 JUNCTION, TEXAS 76349

Hon. Solomon Casseb, Jr.
District Judge

Casseb, Strong & Pearl
127 East Travis Street
San xntconio, Texas 78203

Dear Judge Casseb:

Thank you for the copy of vour letter of Junco
concerning the recommended amendment to Rule 216 bv
Supreme Court Advisory Committee,.

This amendment will not only assist the multi-county
District Courts in making jury settings, but will reduce
the incidence of non-jury trials being obstructed Ly
dilatory jury demands.

Sincerely yours

/ )' o=

ROBERT R. BARTON

- 0GOCOLTS
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LAw OFFICES

SOULES & REED

800 MILAM BUILDING * EAST TRAVIS AT SOLEDAD N ;
SAN ANTONIO, TEXAS 78205

Y

Ky

N
T

r

STEPHANIE A. 3ELSER
RCSERT E. ETLINCER
PETER F CAZDA f~!
RCBERT D. REED

SUSAN D. REED

RAND J. RUKLIN

183 C. SANFORD

SUZANNE LANCFORD SANFORD

HUCH L. 3COTT. IR,

SUSAN C. SHANK

LUTHER H. SCLLES 11l

w.W. TORREY

TELEPHONE __
(512) 224-914at .

<
=

August 7, 1986

Mr. Franklin Jones, Jr.
Jones, Jones, Baldwin,
Curry & Roth, Inc.

P.0O. Drawer 1249
tlarshall, Texas 75670

Dear Mr. Jones:

+23 Enclcsed is a proposed additicn to Rule 224, submitted by Judge
3 HMichael Schattman. Please circulate it among your Standing =
- Subccmmittee members tc secure their comments and make a report
- at the September meeting.
] As always, thank you for your keen attention to the business of
% the Adviscry Committee.
4 Very truly vours,
_; " e ‘-’é h
= LU'"HEH'H SOULLS 111
= Chairman
/
LHSIII/tat o : v
3 encl/as ' o
:
i
'@_ﬁ
3
3 .
&'
*
: nouuo174A
-4




MicHAEL D. SCHATTMAN

DisTriCT JUDGE
348rw JuDICtAL DISTRICT OF TEXAS
TARRANT COUNTY COURT House
FORT WORTH, TEXAS 76i96-028!
(817) 877-2715

July 30, 1986

Luther H. Soules, III
Soules, Cliff & Reed

800 Milam Building

San aAntecnic, Texas 78205

Re: Committee on Administration
of Justice, SBO7

rra

e2d up voir dire, including juror information cards.

osed 1s a copy of one I have been using. It probably needs
to be changed to include family law matters in guestions 6 and 8.
Do vou think it would be desirable to have uniform cards of some
kind used throughout the state? 1If so, is this something the
committee should consider?

tm
o]
(@]
b—

Very struly yours,

Lo /i
- // / “ (// '72’
B ’ /
LLL

o Michael D. Schattman

MDS/ 1w

XC

encl.

CO0eOYTH
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N ] JuROR INFORMATION CARD % TARRAKT COUNTY, TEXAS s

PLEASE PRINT - (ISL SENCIL OR BLACK INK - 2L1 ASF PRINT

1. ar- Name: . ' . - DR Yee VIV Tyt §  Prorury tervice. 3
8) Reudence Address. _ > . = ~ . e . 2} Havevouservea belare onajurv? Yes No _¥ _ :
Citve i oori— LA o 8] VYihen?
2. 4 Dateat Buth: SAueem 20 o ?",h!""?
bl Placeot Birth: = . apsn. tra o d) Cini? Yes No —
Coumina? Yoy T J—
3. Howlong have vou resided in Tarrant County? A 2ath? Yes . No —
4 Current empioyment mlmmumn or empiavmenl trom whoch tetired . 1. Lezat, iavestigative or medicas traning
3 EmployersName: _ T vy s mpeiing =y ~\<<.\ |-k\\ a) Do have anv packaround o7 tamng 1n taw. law enforcement, damage 3
b} Emplover's Address: _ vt~ N LY o iy Clim agustment ar acticent investigatign? Yes No
<) Poution: oy O A GHT o ) b} 1t 10, wnat? -
4} Numbes of years with empioyer: - eate A ¢} - Do vou have 3ny bacxgiouna or training in medicine, AUrSHING or tt ez
¢) Previousemoioyer: Moo Mty o) treatment afnrunes? Yes . No o [
) Pesition- T 41 M wnat?) Tl L emiesiaah ey -
S.  Generai information 8. Have vou ever bzen 3 COMOIAIAANT wilitess OF DALY n:
3l Registered to vate? Yes -/ No 8 Civilsunt? Yes NO oz Twpe? —_
&} Pahiucai sthharon i any? baled o) b} Crimenal prosecution? Yes . No ol Type? .
¢} Religious pref ? Cmamn N aTYT —_
o 0 '“g'h:;n,' 'Y""“' " '"VN‘ b Ll = v d PR L e ) g, Manta ano tamny intormation
! el ves 0 L i Check one: Marmed ¥ Sinie = Widowed = Dwnl:gd
e} Owncar? Yes o No___ _ ) ~ . N -
b) Soousesname: _ - s r- o PO N
) Education compieted (chech if appheabiel . = P
. . €} Soouse’'semolover: TN - e ooy —-o
i} High Schoai i« . .
i Cotiens = Nome Tmars o \ -(_ e . \\ 4} Sazouse’s gosinan: PR YT 34 —
" 9e — Alraznacaan dED 102y Al e} Numberof chndren T 2iss of ehiidren: Tt o
w)  Graduate Schoot = Name: Degree: ' Dol
g) Qo vou have any handicao. disease or defeet that wauld render you untst for
ury service? [f 5o, explan. _ \-» ‘ A !
ry o N, \/\, - ! e

N.
YR Ty VP 3ltor’s Siznature

. f JUROR IKFORMATIOK CARD * TARRANT COUNTY, TEXAS

PLEASE PRINT ~ USE PENCIL OR BLACK INK ~ PLEASE PRINT

toa Name ), ulo Catry 6. Priosjuev service:
. b) Remgence Address: yA59 Mo YT g fi0 G T3 8t Have vou served before onaiury? Yes . No
Civ: £+ W~y on bl Yinen?
2. Dateot Bith: (NS Tiar, & Where?
b Place of Birth: WO LI tee by 11 T d) Cond? Yes —u No—
Cominal? Yes NO —
3. Howionghave vou resided in Tarrant County? (2 1O r 2217 Yes NO
4. Current employment information or employment irom wnich retired 1. Lezanvesugative or medical traming
i Empilover's Name: 3} 0o have sny background o trmning n law, law enforcement, aam.
b} Emoiover's Addres: tlam t or accioent Y ves . No.xT
¢} Powton: b) it so. whnar?
4}  Number of years with empioyes: ¢} Do vou hive anv Bicxground or lraimag in medicine, nursing of (hu.
¢} Previous empioyer: trestment of inturies? Yes e No 2
i Poution: d} 1fso. wnat?
5. Generaiinisrmauon B. Mave vou ever been s COMpIaINING. miiness OF DAY (A
3} Registered to vote? Yes ) Cwlsun? Yes . No. . T Type?
b} Political atfiliation, +f any? Kk Uu U@ b)  Cisminai prosecution? Yes . No = Type?
e Religrous preference, il any? 7T Y §.  Mantai and tamiy intoemation
¢ Gwn home? Vea_‘_ Nox - a)  Check ane: Married & Singie = Widowed = Divorced O
e} Owncard Yes ¥ No.__ b) Scouse’s name: DS Lful bw e Prid1Y
n ,E)A High Sch "(_ d {eheck it le} ¢} Soouse's emoiover: b
! 9 00 L use's position: N It LG, 0T
- i) Coliege = ~ N'm'T C u Oegree: -pp /F‘j Ll:'?vﬂ‘;l!lj :: i:;;::yacn.:m _Q L1es ot chuldren _
m}  Graduate Schoal T Name: Degree: .
g} Davouhave any handicao. disease or defect that would render you untit for 10. Attirmanon 1o the Court and Parues:  The aoove informanon i true and ¢t
jury seevice? 11 s, explain.
D13 = .PCOeTY Juror’'s Sisnature
i JUROR INFORMATION CARD * TARRANT COUNTY, TEXAS
PLEASE PRINT = USE PENCIL OR BLACK INK - PLEASE PRINT
10 Name U0 Db MG MATILLEA 6. Prior yury seruice: _ .
b) Remdence Address: _~ £ 'S0 1 3 1) Havevouserved beforeonsjury? Yes . No
Cay: Lo lwpt B Tl A bl Yihen?
.t ¢} Wehere? —
2. a) Dateot Bian: e R -
B) Placeol Birtn: P O gl O DT T d) cnf.n Yes No ——
Ceiminai? Yes NO
1. Howiong have vou resided in Tarrant Counry? (-t s 8ath? Yes T J—— -
4 Current emplovment mlormuuun or employment from whx(h retired 1. Lesaiavestizztive of meaicas trasming 0
»  Empioyer's Name: r\.\! ldi i [\n t 8l (o have anv Backgraung of temning tn iaw, law enforcement dant.. .
bl Emolover's Address: 3> 1. ¢y G0 claim adiustment of sccisentinvesuigation? Yes . No =
¢ Pouton: LY E AT BT b} tfs0, waat?
dl  Number of years with empiayer: LS ¢} D0 you nive anav 0ICK31uNd OF traiing (n Medicine, Burling Of WP "ac
o) Previousemployer: 2 1 v UD T M Du= fhlb S A treatment ot iniunies? Yes o No _-
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S. Generat mformation 8. Have you ever C/en 1 COMDIAINENT wilNeSS Gf OANY I1A: *
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hmﬁmma THE SUPREME COURT OF TEXAS
: CLERK

ACK POP P.O. BOX 12248 CAPITOL STATION

 Jncrrore Lo g ’ GARSON R. JACKSON

JUSTICES AUSTIN. TEXAS 78711
SEARS McGEE ' EXECUTIVE ASST.
ROBERT M, CAMPBELL ’ WILLIAM L WILLIS
FRANKLIN . SP
CL RAY > SPEARS ADMINISTRATIVE ASST.
JAMES P WALLACS ' MARY ANN DEFIBALG:H:

TED Z. ROBERTSON
WIHLIAM W, KILGARLIN
RAUL A, GONZALEZ

January 11, 1285

Mr. Lu<her H. Soules, III, Chairman
Suzreme Court Advisory Committee
Scoules & Cliffe

1225 Milam Building

Can Antonio, TX 78205

Re: Rules 3a, 8, 10, 1%a, 10b, 27a, 27b, 27c¢,
165a, lé6s6f, 247, 247a, 250, 303a.

Cear Luke:

I am enclosing herewith copies of amendments to the Rules of
ivil Procedure as recommended by the Committee on Local Rules of
the Council of Administrative Judges. I am also enclosing a copy
of that Committee's report to Judga Pope which sets out the
reasons for the proposed changes. :
If you would like a copy to go to each member of the Advisory
Cemmistee at this time, please call Flo in my office (312/475-4615)
and we will take care of it. .

Sincerely,
2

A

James P. Wallace

Jhstice -
-
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lo: Jack Po#eu Chief Justice, Suprene Court of lexas

: Report of Commititee on Local Rules

Little vacuum exists is case prccessing; necsssity, inventiveness gnd
the skill of the mactinette will

cush in to plug gaps in any system gof
rules, whersver adaopted,

Your committe
Distsict

e was furnished copies of all Lceal Rules filed by

and County Coursts with the Supreme csurt by April 1, 1984, Qur

waTk was divided, with Judges Ovard and lhurmond resviewing Crisinal case
procsssing and Judges McKim and Stovall civil case procsssing. Our
apptoach was Lo group- Local Rules by function, so each could be compared
for likenesses and differences. Host Local rules addrassed these
functions:

1.

Civisian of work load in overlapping districts,
2. Schedules for sitting in multi-ccunty disitTicts.
3. Prsececuses for setiing cases: Jury, non-jury, ancillary and dilatzary,
preferential,
i, Annguncements, assignments, pass by agre=ments, ancd centinuances.
- 5. Pre-irTis!l nelthods and proceaures.
6. Oismissal foz ¥ant of Prsosecution,
7. Notize2s - lead c¢ounsel. -
WithaTawal/Substitution of Counsel. '
Atlarney vacatiaons, - -
Engaged counsel conflicts, : .
Cousiroom decorzum - housekeesning. - -
Exnartatcry suggestions about good-faith settlsment eflcrois. =

fa3llaowing comments: -

Go~tmn Yo foenarsl lAmiaisbasbi e

5 Iyl ag

Most courts have general administralive rulss, pacticulacly thaose who
serve moze than one caunty, setting out tecms of
types aof setting calendacss and information about
what king of notice is Lo be

court in each county,

whao to call for settings,
given athecs in the case and general
housekeep:ng provisions, subject to change, depending on ciccumstance3,

Comment The Commit%tee notes that tacas aof

statule, usually when the court was crteated of
making =most, if not 3ll, continuous
Actl neecec in a Lccal Rule.

~Nere" 37
1

in
term courts.,

Calendars setiing cut

useful and must bde flexible, to fit czur
N=2ss, vacations and the unexpected long c3se or

semencation: gplace this information 23 3 "broadgside", post it :n all
Tinhguses :n ¥he O:istrict and instruct the cleck ta send 3 cooy ta all
t attorneys and pro se wna file pacers,
Acpracanca mage. Ihe local Bar can De ccpliecd when
Mace anc nntified of any changes, We nole

000017s

court are governed Dy
a recanstituting statute,
his language 13 probabdly
the "who, when, what ang
t ne=ds, such as
docket collapse, Jur

c n

when the fics:
is

-

y -
-

the scnscules is

st
that many multi-county Juciz:ial




i i e

P L A - Ry < vizicn aof =24 lscac L3
« ' governec oy statute oI agi=ement of the affectad Jucges. All the above t.
could be covered by a "Court Informatiaon Sulletin®, spelling. out tha zannes

of getiing a setting on motions,- pre-trial and trial matters.

Recommendaticon: Adcpt 88 3 statewide Rule the rallcwing£
LOCAL RULES: NQTICT 10 COUNSZL AND PUBLIC
Lacal Schedules and Assigznments of Cgu

L shall be @ailed by each Distriz
ar County Clerk upgon ctac=ipt of the fics

t eacing. gr instruament fils< by an
Pr9 se paIily not res=iding within the cauniy. [he clerk snall not

-
-

-~
-

”

attzoney ¢

y
be Tesquitsd tg przvice mcre than gne cspy of the rtules during a given y=ar ts
uh

u
eacnh atligrney or litigant who -e2sidges outs

is filed. % shall b= the atiszney and !

f
de of lhe caunty in wn:icn the case

igsnlil's ts=sponsibility tas kees .
inforaed of amenaments t3 local rules, which snall Se praovided by the clerk on
request for out of czunty rasidents, Lacal Rules anc Amencments Lthers=ts shall
Se printed and availatle in the clefks office at no cast, sad snall be pasted
in the Courthouse at all times,

Group Twn: Stata Ruyles ~f Psasadure .

Many of Lacal Aules adccess functiazns whi=n could best o

statewyde unifgra rule., Ihese are suggested, as sxamcles.

NOoen1vo
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Rule 247, Triea wnen S2t o -

Every suit snall e iried when it is called, unless continued or post-

oconed 0 4 future day, uniess czntinued under *he orovisions of 2yle 2473, or

laced at :ne end of :ne cccxet to oe called again for trial in its regqular

greer., WO cause wnicn has deen sat upon the trial docket for the date <at

except’ dy agreement of the partias aor for ¢ood cause uporm motion and notice %o

the gopesing carty,

QGeNN 14D
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1 -GMMEKE THE SUPREME COURT OF TEXAS

JACK PQPE ) _PO. BOX 12248 CAPITCL STATION ‘ CIER}};:SOV C IACKSON

;Usnczs - : AUSTIN. TEXAS "8711 - GARSON R_J :
SEARS McGEE EXECUTIVE ASST.
ROBERT M. CAMPBELL ' ' WILLAM L WIS
FRANKLIN S. SPEARS
C.L RAY

ADMINISTRATTVE ASST.

JAMES P WALLACE ' MARY ANN DEFIBALGH
TED Z ROBERTSON

WILLIAM W KILGARLIN
RAUL A. GONZALEZ

January 11, 1985

Mr. Luther H. Soules, III, Chairman
Sucreme Court Advisory Committee
‘ Soules & Cliffe
- 1233 Milam Ruilding
fan Antcnio, TX 782053

Re: Rules 3a, 8, 10, lQa, 1l0h, 27a, 27b, 27c,
l65a, le6f, 247, 247a, 250, 303a.

Dear Luke:

I am enclosing herewith ccpies of amendments to the Rules of

ivil Procedure as recommended by the Committee on Local Rules of

the Council of Administrative Judges. I am also enclosing a ccov
of that Ccmmittee's report to Judge Pope which sets ocut the

reasons for the proposed changes. .

If you would like a copy t0 go to each member of the Advisory

Committee at this time, please call Flo in my office (512/475-4615)
and we will take care of it.

Sincerely,
2
; ‘ ”~
JamggwEi Wallace
Jéstice -

AGOOCLST
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lg: JacX Pcbey Chief Justice, Supreme Cauct df lexas

Re: Report of Commiltiee on Local Rules : .
Little vacuum exists is case processing;
the skill cof the magrtinette will rush

necsssity, inventiveness gng
1
fules, whereve? adopted.

in to plug gaps in any system of

YouT commitiee was furnished copies of all Local Rules filed by

District and County Courts with the Supre=ame court by April 1, 198a,

Qur
woTk was diviged,

with Judges Ovard and Thurmond reviswing Criainal case
processing and Judges MeKim and Stovall civil case pracsssing.
approach was ta group - Local Rules by function,
for likenesses and differences.
functions: |

Qus
so each g3uld be compared.
Host Local rules addr=ssed these

1.

Civisiaon of work load in over lapc ng distcicts,

2. Schedules for s;tting in multi-county distzicts.

3. Prsgecuress for setiing cases: Jusy, nen-jucy, aacillary and <ilatary,
preferencial,

S, Annguncements, 3assignments, pass by agreements, and czntinuances,

S. Pse-tTisl methods 3nd procagures.,

6. Oismissal fao:z ¥Want of Prosecutign.

7. Ngtices -« lead counsel, -

8. Witharawal/Substitution of Counsel. '

9. Atlgrney vacatiogns, = .

13. Engaged csounsal conflicts. ) .

1l. Courirccom decorum - housekesoing. b -

12. Exnortatsry suggestions about good-laith settlement effactis., -
fhe Commities found th ee broad qrouos af Local Rules_ang cffer the

fallowing comments: }

Ge~12n Ona . famaral tdmimigb=ati,a Ty

2 S

Most ccurts have general administraltive rules, pazticulazly those who
SeCve more than one county, setting ‘osut tecms of court in each county,
ypes of setting calendars and information about who to call for

settings,
what kind of notice is to he given gthers

in the ca3se and genecal
housekeeping praovisions, subjesct to change, depenging gn

sifzunmstance3,

Ccament The Commitiee notes thal tetaas of court

are governed Jy
statute, usually

when the court was created or in a recagnstitutang statute,

making most, if not all, continuous term courts, [h2s language 13 prooabdly
Aot Neecec in 3 Lecal Rule. Calenagars sett:ng out the "who, when, what and
wheT=" ace useful ang must be flexible, to fil c3uTt neecs, such as
tllness, vacatiszns ana the unexpected long case or docket collaose. GCus
.:CC:amenca:;:n: clace this infgrmation in a "broadsicde™, post it 1n all
CCurinouses :n the District and instruct the cleck to send 3 =z to all
Gut-of.cisiz:ict attosneys and prg se wno file paoess, when the ©iIst
J3ooracanca is mage. Ihe local 3ar can Se ccpiec when the scnesezi~ Ls fiurst
73Ce 3anQ notifieq af any changes. We nole that many aulti-county Juciz:ial

D015




L iiilae<ea -&JvYE OVEILLZDA§ counilles and ine civisizn of warx loacg is.

qgvcraen by statute or agresment of the affectad Jucdges. All the above
could be covered by a "Court Information Sulletin”, spelling out the manner
of getiing s setting on motions,- pre-trial and trial matters. ’ '

-~

Recommendation: Adopt as a statewide Rule the FOIIOVinq;
— . .

R LOCAL RULES: NOTICE I0 COUNSZL AND PUSLIC
Local Schedules and Assignments of Court shall bas mailed by each Oiatrs
57 -

County Clezk. uoon rec=ipt.of the fizazt pleaging. gr instruaent filed by .a
attacney or pro se pactly not rczaiding within the cauntly, The clerk snall n
be requir=d to prcvide more than one copy of the Tules during a given y=ar to
each attcorsney or litigant who Tesides outsice of the county in whizh the case
is filed. IY shall be the atlarney and litigant's
inforaned of amencments to loeczl rules,

request for out of gounty residents,

i~
-C e

n
Q

»
-

Tesponsibility to keep 4
which shall be pravided by the clerk an
Lacal Rules and Amendments ther=ts shall

Se printed and avalilsble in the clarks office at no coast, and shall be posted
in the Courthouse at all times.

Groun Twe: State Ryles of %9tscedure

'l .
A - .. - N - WL . . - . 3
Many of Lcca! Rules adcercess funchisns whiznh could bdest Le sezved 2y @
-~
!

statewize uniform rule. lhese are suggested, as examsoles.

NOGOOLSO




Rule 247a (new). Trial Continuances

Motions for continuance or agreements. to pass cases set for trial shall

‘S,r‘e mage 1n writing, ana shall oe filed not less than 10 days before trial date

%) yor 10 cays before tn2 toncay of the weex 3at for trial, if no specific trial date
: J , P

has =teen set. Pecvided rcwever, that agreedg wmotions for continuance may be

announced

at Ffirst cocxet call in courts utilizing docket-call court setiing

metnocs. Emergencies requiriag celay of trial arising within 10 days of trmal

or of the ‘onday creceding the week of trial snall 2e submitzad ta the court in

writing at the earliast praciicaple time. Agreements to pass shall set forth

scecific lecal, precedural or otner grounds wnich require that <rial be delayed. a

The court snhall have full discretion in granting ar denying delay in the trial
of a case. Ucon m3tion or agreement granted, the court shall reset the cate for N

be
trial. Lo a R : S . - h

~Ta
S
=1

-

3
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CHIEF JUSTICE THE SUPREME COLRT(DFTEKAS
JACK POPE ) _PO. BOX 12248 CAPITOL STATION - CLERK )
’ o : TN, TEXAS ~§711 GARSON R JACKSON
JUS-nCES t‘\Lsn- . . ‘ 7
SEARS McGEE , EXECUTIVE ASST.
ROBERT M CAMPBELL : WILLIAM L WILLIS
-FRANKLIN S. SPEARS _
CL RAY ADMINISTRATIVE ASS™T.
JAMES P, 'WALLACE MARY ANN DEFIBAUGH

TED Z ROBERTSON
WILLIAM W KILGARLIN
RAUL A. GONZALEZ

January 11, 1985

Mr., Luther H. Soules, III, Chairman
me Courb Advisory Committee

-7 1235 Milam Building
fan aAntonic, TX 78205

Re: Rules 3a, 8, 10, 1l0a, 10bh, 27a, 27k, 27c¢,
183a, le66f, 247, 247a, 250, 303a.

Dear Luke:

I am enclosing herewith coples ©of amendments to the Rules of

ivil Procedure as recommended by the Commitiee on Local Rules of

the Council of Administrative Judges. I am also enclosing a ccpy
of that Committee's report to Judge Pope which sets out the

reasons £or the proposed changes.

e If you would like a copy to go te each member of the Adviso
Committee at this time, please call Flo Ln my office (512/475-46

Ty
15
and we will take care of Lb.

)

Sincerely,

A

rd

_/V\/
Jamos P. Wallace
Justlce -
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la: Jack Pgpe, Chief Ju&ticg, Supreme Court of lexas ° o C o i : T

‘2' Re: Regort of Commitlee on Local Rules . ) .- L

Little vacuum exists is case processing;
the skill of the magrtineltte will rush
rules, whelever adopted.

necessity, ianaventiveness sncg
in to plug gaps in any system of

Your commitiee was furnished copies of all Local Rules filed by

District and County Courts with the Supreme court by April 1, 198a. OQu:z
work was divided, with Judges QOvard and

lThurmaond resviewing Criainal case ‘
processing and Judges HcKim and Stovall civil case praocessing. Qur o
approach was tgo group-Loecal Rules by function,
for likesnesses and differences. *
functiogns: |

so each could be compared -
Most Local rules addrsssed these : ?

- . et A

1. Civisian of work 1lo in overlapping distsizts,
2. Schecules fozr sitting in multi-ccunty districts,
3. PrccecduTes for settiing cases: Juzty, nen-jury, ancillacy ana dilatsrcy,
. prefezential., !
s, Announcements, assignments, pass by agresments, and continuances.
-5, Pce-tTial methods and procedures, ‘

6. Dismissal for ¥Yant of Presecution,
7. Natices - l=3ad counsel, -

r 8. MithaeTawal/Substitutign of Counsel. '

{gﬂ; 9. Atilzcney vacations, . = -

“ea? 10. Engaged zounsel coanflicts. .
l1. Courtroom decgrum - housekeespning, s - ;
12. E&xnsrtatsry suggestions about good-failh setilement =fferts. -

, .
fhe Commi:ttee found three broad grougs_of Logcal Rules_and of ez th
fallowing comments: o

Gooun One: famersl idmimist=stivae Zu!as

Host ccurts have general administrat

o8

ve rules, pacsticulaZly those who
Safve more than one county, setting ocut terms of court in each caunty, 5
types of setting calendars and information about who to call faor setti o

ings,
what “ing of notice is to Se given others in the case and general

housekeeping provisions, subject to change, cepending on c¢ir

cumstances.

Comment: The Committee notes that teras of court are govarned Oy
statule, usually when the court was cfeated or in 3 reconstituting statute,
making most, if not all, esntinuous term courts. fhes
Aot neecec in a3 Local Rule

language i3 prcoably
. Calendars setting out the "whg, when, w~hat ang

wneze" 3r= useful ang must be {lexible, to FL~ csuTt neegs, such 3s

illness, vacations anc :he unexpected lang <ase or cocket callapse. Sur

fecsamencalion: place this infgrmaltlion ina a "bSroadside”

, past it in all
CourTthouses in the District ang instruct the clesk ts senc 3 cacy to all
\ﬁE§OUt -of-diztrict attorneys and nca se wno file papers, ~when tns flircst
3Cpmar3ance i3 maoe. {he local 8ar can Se ccplecg when

the scn=szules is firs?
Made and nntified sf any changes., We nole that nany

NOOGO1S8E

Multi-county Juc:rzial



L iceiavts welvem cv—:-:.fz;ap;nq csunlLas 3NC Ne Cilvlisigdn gf worok Loac Ls.
govetacd by statute or 2greemeqt of the affectad Jucges. All the above
‘could be covered by a "Court Information 3ulletin®, spelling out the manner
of getliing a setting on actlions,- pre-triazl and tzial matters. '

Reccmmendation: Adspt as 2 statewide Rule the rallowing;

-~
- '
~ LOCAL RULES: NOTICE 1Q COUNSEZL AND PUSLIC

[
Lecal Schedules and Assignments of

Court shall be mailad by each Distrize

or Caunty Clezk "upon tTe=ceipt.of the fizz:
»

-

pleaging. or instruaent filed by an
attorney of pro se parly not rcesiding w Nin the caunty, The clezk snall not
be Tecuir=d to provide more than one copy of the rules ducing a given yeal to
each attarney or liligant who -esides outside of the caunty in which Lhe case
iz filesd. It shall be the atlsrney and litizani's rssponsiSility to kesp
informed of amencments to local rules, which shall be praviceg by the clerk on

request for out of cssunty casidents, Local Rules and Amencments thersta shall

L be printed anc availabdble in the clerks office at no cost, and shall be posted
) : in the Courthouse at all times,

Groun Twno: State Rules ~f Przcadyure

Many of Local Rules addsess functiaons whizn could Sast he secfved 5y 3
£

bl
Statewice uniforas ryle. [lhese are suggested, as sxamoles.

36th, - 156¢tn

COOCOL>Y



Rule 250 (new).. .Cases Set for Trial; Announcement of Ready

Cases set for trial ¢n the merits shall he consigered reagy for trial,

“~~'nd there snall be no neec for ¢ounsel to declare reagy the weex, month, or term

L . N .
vy r10r o trial cate afte~ initial announcement of ready has occurred. Cases not

wried as screculed due to court celay shall be considered ready for trial at all
tizes unless informea stnerwisa av motion, ana such cases shall be carried over
to tne succeeding tarm for trial assignment until trial occurs cr. the case 1is
otherwise discosec. In all instances it shall be the attorney's or pro se

party's resccnsibility to know the status of a case set for trial.
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JAMES C.ONION
JUDGE 73"° DISTRICT COURT
BLXAR COUNTY COURTHOUSKC

SAN ANTONIO,TEXAS 78205

June 14, 1983

Hon . Jack Pope

chief Justice

gypreme Court of Texas
courts Building

- pustin, Texas 78711

In re: Rule 265(a)

pear Judge Pope:

ps 1 understand, this Rule was amended in 19878 to eliminate the
recuirement of having to read the pleadings to the jury. The
Rule was intended to have the attorneys summarize their pleadings
{n everyday language rather than reading a lot of legal words
which most pleadinas contain and which meant nothing to most
jurcrs. I thought this was a great improvement. However,
unfortunataly, it did not work ocut that way. The trial attorneys,
good and bad, are using the same as a tool to completely argue
the entire facts of their case, often witness by witness.

Hence, they do not summarize their pleadings but their entire
case.

I attempt to control this problem, but many -trial judges do not
because of the wording of the Rule, and hence, when the lawyers
come to my court, they want to do the same thing they have done
in other courts. The net result is that we hear the facts from
211 sides during voir dire, then again in opening statements to
the jury, then again from the witness stand, and then acain during
closing arguments. So in every jury case we hear the facts four
times. This is a waste of judicial time.

Pule 265(a) 1in part says, ". . . shall state to the jury briefly
the nature of his claim or defense and what said party expects

to prove and the relief sought . . ."

Attorneys not only state what they expect to prove, but go into
the qualification and the credibility of each and every witness
and into many immaterial and irrelevant facts and conclusions.

In addition, most attorneys do not know how to be brief. I
would suggest that Rule 265fa) be amended to read, ". . . shall
0100

[
s




Tetate te the jury a brief summary of his pleadings." And eliminate
+he phrase, "what the parties expect to prove and the relief
sought.” I feel that this would be in line with the committee's

jntention Jjust prior to 1978, according to my reading of the
record made by the comm1ttee. Richt now we have two closing
arguments to the jury.

{ fully realize that it will be sometime before any attantion can
be given to this matter. However, I hope it will be propoeriy
filed in order to be considered at the proper time by the proper
committee.

Very truly yours,

sete/ C 59'/44“—,‘:/

James C. QOnion~

JCO/ebt
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July 29, 1985

) g
AUigg s’

Mr. Luther H. Soules III, Chairman
Supreme Court Advisory Committee
Soules, Cliffe & Reed

300 Milam Building

San Anteonio, TX 78205

Re: COAJ Provosals for
Amendment to Rules 296,
297 and 306c.

Dear Luke,

In response to yvour letter of July 15, 1985, enclosed
please find redrafted versions of proposals for amendment
to Rules 296, 297 and 306c. Please note that although Rules
296 and 297 are not included in the current draft of the
Proposed Appellate rules, current rule 306c is included in
paragraph (c) of proposed rule 31.

Best regards,

William V. Dorsaneo, III
Professor of Law

WVD:vm

enc.

00oQ01ae

SCHOOL OF LAW
SOUTHERN METHODIST UNIVERSITY / DALLAS. TEXAS 75275




Rule 296. Conclusions of Fact and Law

In any case tried in the district or countv court without

~a jury, the judge shall, at the request of either party, state
in writing his findings of fact and conclusions of law. Such

recuest shall be filed within ten days after the final judgment

(f3-szgned.) or order overruling motion for new trial is signed

or the moticon for new trial is overruled by operation of law.

Notice of the filing of the reguest shall be served on the

opposite party as provided in Rule 2la.

COMMENT: This proposed rule change negates the change last

made in Rule 296 effective April 1, 1984. The reason for recom-

- mending a restoration of the former rule is that no purpose is

"served in reguiring a party to request findings of fact and

conclusions of law at a time before motions for new trial have

been dealt with by the trial judge.

GUGUOL123
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Rule 297. Time to File Findings and Conclusions

When demand is made therefor, the court shall prepare its
findings of fact and conclusions o0f law and file same within

thirty days after the judgment (is-sigred---Sueh-findings-of

faet-ané-eonelusions-of-lay-shali-be-£filad-wisth-the-claxk—and
' Shaii-be-part-ef-the-reeerds) or order overruling the motion

for new trial is signed, or the motion is overruled bv overation

of law. If the trial judge shall fail (se) to so file them, the

varty so demanding(,) in order to complain of the failure, shall,

in writing, within five days after such date, call the omission
to the attention of the judge, whereupon the period for -
preparation and filing shall be automatically extended for five

davs after such notification.

COMMENT: This proposed rule change corresponds to the

change in Tex. R. Civ. P. 296. N

YO0 104
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Rule 306c. Prematurely Filed Documents

No motion for new trial, regquest for findings of fact and

conclusions of law, appeal bond or affidavit in lieu thereof,
notice of appeal, or notice of limitation of appeal shall be

‘held ineffective because prematurely filed (s-but-every-sueh-metion)..

s Everv such prematurelv filed document shall be deemed to have

been filed on (the-date-of-but-subsequent-to-the-date-of-signiag

[¢]
Hh

~the-3udegment-the-motion-assailiss;-and-every-sueh-veguese-for

Hh
H

U

=2

w

-9

Hh

ing

-faet-and-eoneiusiens-ef-iav-and-evexry-suech-appeal

w’
Hh

oné-oxr-affidavit-or-notice-of-appeal-or-netice-of-1iimieasion-of

suesseguent-to-the-date-of-3igning-of-the-judement-ex—-the-date-of

Py =y

I the-overxuiing-of-metion-for-pew-£riats-+£f-sueh-a-merion-+a-fiteds)

time on the first date of the period during which the document

mav be filed as prescribed bv the applicable rule or rules.

g% COMMENT: This proposed version of Rule 306c¢c is intended to
;a accomplish two purposes. First, it eliminates language in the
X current rule that treats prematurely filed requests for findings
of fact and conclusions of law, appeal bonds, affidavits in lieu
i . thereof, notices of appeal and notices of limitation of appeal
] as being filed "on the date of but subsequent to the date of signing

of the judgment or the date of the overruling of motion for new

trial, if such a motion is filed." Under current appellate

practice, the times for perfecting appeals and/or limiting the

scope of an appeal are not keyed to the overruling of motions for

new trial. If the Committee's recommendations concerning Rules 296

and 297 are adopted, the last sentence of this proposed rule should

:'. 1. CGOUO0100
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be interpreted to mean that a premature reguest for findings of

fact and conclusions of law should be deemed filed on the date -
of but subseguent to the signing of .the order overruling the

motion for new trial or the overruling of the motion by operation

law.

(2
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Tavrior. Eavs, Pricz. McCoxy & PIicKERING
ATTORNEYS AT LAW
400 TWO ALLEN CENTER
HOUSTON, TEXAS 77002
(713) 834-11L

. Eucert Creen
Attcrney Law
900 alamg’Naticnal Bldég.
San Anz€nio, TX 782CS

R=: Rule 295

Dear Eunert:

-

Pursuant to ycur recuest to send this letier to vecu with a
copy to Justice Wallace, I am writing to peoint out the Question
v

I had with respect to the new Rule 2€3, Tax. R.Ci

here is a discrepency between the amended Rule 296 as it
rs in the pocket part In Verncn's and the Rule as it

accea

arzears in the pull-cut to the Tebruary, Taxas Bar Jcurnal. As
Garson Jackscon and Justice Wallace's office have infcrmed me,
the peocket part version is incorrecet.

My questicn is whether there are any published exo
- .

1
ticns or bar comments as o tThe change in Rule 2982 Under the
pricr Rule 295, it applied to hearings over mcticns %to set
asicde default judgments. As vou know, the Court oftan conducts
an cral hezring in which testimeony is presented. Theresafier,
the moticn to set aside a default judgment may be overzulad by
oreraticn of law seventy-five (73) days after the delaulc
judcment was signed. Uncder the case law the Appellzate Cour=
might review the trial court's findings of fact and conclusions
of law as - to this hearing. See
Dallas Heazinc Co.. Inc. v. Pardee, 561 S.W.2d4. 18 (Tex.Civ.
Arcp.-Dallas, 1977, rezf.n.r.e.). Now that the rew ruls has
eliminated the "by cperaticn of law" wording, dces it mezn thac
the Appgellats Courzs do net need findings of £fact and
ccnclusions o law on these mattaers, or that the "signing" in
Rule 296 also applies to the operaticn of law time pericd? See
In='l. Scecizl%w 2raducts, Tnc. v. Chem-Clean ZrocucTs,
Inc., 8l1.5.W.2d. 231 (Tex.Civ.app.-Waco, 1S81, nc wriz).

In Guarzntv Zank . Thomzoson, 632 S.W.2d. 332, 340 (Tex.
1282), the Court neld that a motion to set asida a defazuls
judgment "shculd nct be denied on *the basis of counter-

ooy
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testimony." Accordingly, the drccping of the language in Rula
2S5 may have been done because findings cf fact ancd conclusicn
of law are no longer necessary for acpellate review.

Sincerely,

TAYLOR, HAYS, PRIC McCCMN
&?

S Ll KZRI\IG s

YL //z 2 o7 "

[ to e - - \,
qu‘d . Bi

CR3/Llam ' .

czc: Justica James P. Wallzace e

Supreme Court cf Texas
D. 0. Box 12248
Capital Station
Austin, TX 78711
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1300 TWO LINCCLN CENTRE
DALLAS. TEXAS 75240
{2134) 386-7C0O0
TELECTRIER (214 934-3228

WRITER'S CIRECT SIAL NUMBER

214/760-5421

HUGHES & LUCE
1000 DALLAS BUILDING
DALLAS, TEXAS 75201

(214) 760-53C0
TELECCPIER (214) 631-05 4!
TELEX 73C836

Februvary 27, 188
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1ISCO UNITED BANK TOWER
AUSTIN, TEXAS 78700
(312) 474-8039

Michae Gallacgher, Esa.
Fisher. Gallagher, Parrin & Lewis
70th Floor ’
Allied 3ank Plaza
1000 Louilsiana
Houston, Texas 77002
Re: Commitizse on the Administration oi Justice

Dear ike:

nclosed ars proposed changes in Rules 296, 306a, anc 30oc.
I w1ll be ready to report on these prorosals at the March 9, 1883
meeting. Please note that if the proposed additicn to Rule 236 is
made, there will be no need to amend Rule 306c. If, however, Rule

26 is not amendad as
as sat out

proposed,

Respect

Ve

then Rule 306c should be amsnded
in the attachment to this letter.

fully,

R. Doak Bishop

RDZ/1ls

Enclosures

cc: Ms. Evelyn Avent
State Bar of Texas

GOUGY 100
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Rule 296. Conclusions of Fact and Law

In any case tried in the district or county court without a

.
~

s
ol

-

ury, the judge shall, at the regquest of either party, state in
writing his findings of fact and conclusions of law. Such regquest
snall be filed within ten days after the £final judgment or order
overrulinag motion for new %-ial is signed or the motidn for new
trzal is overruled bv ooeration of law. Notice of the filing of
tns rsguest shall be served on the orpesite party as provided in
Rules 2la.

OQAM

<00
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Rule 306a. Periods to Run From Signing of Judgment

1. Beginning of periods. The date a judgment or order is
signed as shown of record shall determine the beginning of the
periods prescrized by these rules for ths court's plenary power to
grant a new trial or to vacate, modify, corract or resiora a
judgment or orcer and for filing in the trial court the variosus
documents in connecticn with an aprceal, including, but not limitad
to an oricinal or amended motion for new trial, a moticn for
reinstatsment oi a3 case dismissed for want of oprosecution, a
recuest for fincings orf fact anc conclusions of law, findinzcs of
fact and conclusions of law, an appeal bond, csrtificate oI casn
decosit, or notice or afiidavit in lieu thereof, and bills of
evcapticn and for £iling of . the petition for writ of error iZ
revisaw 1s sought by writ of error, and for filing in the appellate
ccurt of +the transcript and statement of faccs, but this rule
shall nct detesrmine what constitutes rendition of a judgment or
order Ior anv purnose.

HouLD2oui



Rule 306c. Prematurely Filed Documents

No- motion for new trial, request for findings of fact and
conclusicns of law, appeal bond or affidavit in lieu therseof,
notice of appeal, or notice of limitation of appeal shall be held
ineffactive because prematurely filed; but every such mcoticon shall
be deemed to have been filed on the date of put subsaguent to the
date of signing of the judgment the motlon assails, and everv such
racguest for findings of fact and conclusions of law and every such
apveal bond or affidavit or notice of aprceal or notice of
limitation of appeal shall be deemed to have been filed on the
date of but subseguent to the date of signing of the judgment, ==
fRe-date -ef--the-overxucdng—-—tomosden- Sor—mar o trsals o< cmas e
-
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TexasTech University

Schooi of Law

Auzustc 5, 1984

. . "Honecrable Jack Pope, Chief Justice
: The Supreme Court of Texas

P.0. 3ox 12248, Capitol Station
Ausciz, TX 78711

Re: Agctarant un
2 el

<
i
urs, &

tended anomely in zmendment to the Texas Rules of Civil
fective April 1, 1984

by
H

I zzve racently discovered an apparsnt anomoly creztad Sy the amendmencs
to Rulzs 295 and 206c, erfsctive April 1, 1984, The problem i re
a cremature TsquestT IOor Ifindings of fzct and conclusicns of a
z=cticn Zor new trial is filed.

Ruls 206c¢ was broadened to inclucde premacurely filed requests
of Zac:z and conclusions of 1 If such a request 1s prematurely il
- =)

(o]
aw, 1
moticn for new trizl is filed, the raguest is deemed to have been filed on
fate o tio
8

the dat £ (but subsequent to) the date of the cverruling of the mocion for
new trizl. This zmendment would have creatad no problex= had Rule 2935 not also
been azencded to raquire a request Ifor findings and conclusicns to be filed
wizhiz ten days aftar the final judgment 1s signad, regardlass of whether a
zotisn for new trial is filed. The pr=-1984 version per=itted a request %o
: be Ziled within ten days after a motion for new trial is overzuled.
s Reading botl the amended rulas together, 1if a premature raguest Ior
; findings and conclusions is made and a tizely motion for new trizl is filed,
the request will Se deemed to have been filed toco lata if the motion for new
e trizl is overrulad more than ten days zafter the judgment is signed. This is
: quize secssible, of course, since Rule 329 (c¢) allows the twizl courz 735 davs
T to tule cn a wmotion for new trial befcre it is overruled as a mattar of law.

-

LI this result was iataended, please excuse my having taken up your
valuable time. II it was not intanded, I hope
assistznce to the Cour:s.

i

l JCh/az

-

NOCROLL3
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June 3, 1985 -

Ms. Evelyn Avent

State Bar of Texas

P. 0. Box 12437 . o
Capitol Station

Austin, Texas 78711

Re: COAJ Proposals for
Amendment to Rules
296, 297 and 306c

Dear Evelyn, b

Enclosed please. find the proposed changes to Rules
296, 297 and 306c. I would appreciate it if you would place
them on the agenda for the. next meeting.

Respectfully,

Vs

William V. Dorsaneo, III
Professor of Law

WVD:vm

enc.

cc: Michael T. Gallagher
Judge James P. Wallace
Luther H. Soules, III
R. Doak Bishop
Charles R. Haworth
Guy E. "Buddy" Hopkins

GUULOZUG W

SCHOOL OF LAW : ¢ég{L
SOUTHERN METHODIST UNIVERSITY / BXLLAS, TEXAS 75275




Rule 296. Conclusions of Fact and Law

In any case tried in the district or county court without a

jury, the judge shall, at the request of either party, state in

- writing his £indings of fact and conclusions of law. Such

request shall be filed within ten davs after the final judgment
1 Y G

or order overruling motion for new trial is signed or the motion
for new trial is overruled by operation of law. Notice of the
filing of the request shall be served on the opposite pvarty as

provided in Rule 21la.

o Comment: This proposed rule change negates the change last

made in Rule 296 effective April 1, 1984. The reason for recom-

mending a restoration of the former rule is that no purpose is
served in requiring a party to request findings of fact and
conclusions of law at a time before motions for new trial hava

been dealt with by the trial judge.

N L

l A%
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Rule 297. Time to File Findings and Conclusions.

(N

When demand is made therefor, the court shall prepare its
findings of fact and conclusions of law and file same within 5
thirty days after the judgment or order overruling the motion for
new trial is signed, or the motion 1is overruled by overation of
law. If the trial judge shall fail to so file them, the party so o
demanding in order to complain of the failure, shall, in writing,
within five days after.such date, call the omission to the atten-
tion of the judge, whereupon the period for preparation and

filing shall be automatically extended for five days after such

notification.

Comment: This proposed rule change corresponds to the

%E' change in Tex. R. Civ. R. 296.

T

ROV PEN



Rule 306c. Prematurely Filed Documents

No motion for new trial, request for findings of fact and

conclusions of law, appeal bond or affidavit in lieu thereof,
notice of apoeal, or notice of limitation of appeal shall be held
ineffective because prematurely filed. Every such prematurely
filed document shall be deemed to have been filed on time on the
first date of the period durng which the document may be filed as

prescribed by the applicable rule or rules.

Comment: This proposed version o%'Rule 306c is intended to
accomplish two purposes. First, it eliminates language in the
current rule that treats prematurely filed requésts for finding;
of fact and conclusions of law, appeal bonds, affidavits in lieu

thereof, notices of appeal and notices of limitation of appeal as

&7

" being filed "on the date of but subseqguent to the date of signing

of the judgment or the date of the overruling of motion for new

trial, if such a motion is filed." Under current appellate prac-
tice, the times for perfecting appeals and/or limiting the scope
of an appeal are not keyed to the overruling of motions for new
trial. TIf the Committee's recommendations concerning Rules 296
. and 297 are adopted, the last sentence of this proposed rule

Mj should be interpreted to mean that a prehature request for

I findings of fact and conclusions of law should be deemed filed on

the date of but subsequent to the signing of the order overruling

i the motion for new trial or the overruling of the motion by
. operation of law. (izéa ﬁ &) <%7?¢é£bycj/ A
15 j ’M%&h
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CHIEF JUsTICE THE SUPREME COURT OF TEXAS i
JACK POPE , PO. BOX 12248 CAPITOL STATION CLSRKRSOV L ACKSC

) - g . * GARSO: KSC:
STIN, TEXAS 78711 : -

JUSTICES AUSTI

SEARS McGEE ' EXECLTIVE ASST.
ROBERT M CAMPBELL ' g WILLIAM L 1S
FRANKLIN S. SPEARS -
CL RAY ‘ ADMINISTRATTVE ASS™..
JAMES P. WALLACE MARY ANN DEFIBALGH

TED Z. ROBERTSON . .
WILLLAM W KILGARLIN E
RAUL A, GONZALEZ

January 11, 1985

Mr. Luther H. Scules, III, Chairman [
Supreme Court Advisorvy Committee =
A Soules & Clifie
- 12235 Milam Building
fan Antcnio, TX 78205

Re: Rules 3a, 8, 10, 10a, 10b, 27a, 27b, 27c, .
l63a, l66f, 247, 247a, 230, 305a. o

Dear Luke:

I am enclosing herewith copies of amendments to the Rules of - L
Civil Procedure as recommended by the Committiee on Local Rules of '
the Council of Administrative Judges. I am also enclcsing a ccpv
of that Committee's report to Judge Pope which sets out the
reasons for the prorosed changes.

-

If you would like a copy to go to each member of the Advisorvy
Committee at this time, please call Flo in my office (512/475-4615)

and we will take care of it.

Sincerely,

a

rd

2
Jaxes P. Wallace
Jhstice -

-
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Jack Pcﬁey Chief

lo

Justicge,

Repocst of Commillee on Local Rules

Supreme Cgurt aof

lexas

Little vacuum exists is c¢ase processing; nec:ssiiy, inventiveness gnc
the skill of the martinette will rusn in to plug gaps in any system gf
rules, wherave> acspteac.

. Your conmittae was furnished copiss of all Local Rules filed by
Distrist and County Coucts with the Sugrsme csurt by Apr‘l 1, 1984, OQuz
woIk was divided, wilth Judges Ovard and lhurmond reviswing Crisminal case
pracessing and Judges MeKim and Stovall civil case processing. Qur

‘% apprcach was to group Lacal Rules by function, so each could be compared

B for likenesses and dif ferences. Host Local rules addrassed these

. . functions: )

1. Civisian of work lgcad in overlaoa ng distoicts,
2. Screcules for sitting in multi-county districts.,
3. PrcoecuTes for setting cases: Jusy, nen-jusy, ancillary ana dilatery,
. preferenzial,
2. Annguncements, assignments, pass b5y agresments, and cantinuances,
L 5. Pre-iTl3l methocs and procsdures.
T 6. Cism:ssal far ¥Yant of Prosecutign.
i Notices <« lead counsel. -
WitnarTawal/Substituticn of Counsel, '
Atlaorney vacatigns. - -
tngaged counsel conflicts, : .
Courticoom decstum - housekz=ping. b -
€xnortatery suggestians about gcod-falith settlement effoctis., -
‘.
The Ccamittes fgund_t%:ee brsad groups_of Lecal fules_3nd offer the
fallowing comments . '
L=~imn Tnoe - Camamal tdminiat=stivae 2y} ag
Most ccurts have general administrative rulss, zarticulscly those who

serve mocfs Shan one county,

types of setting calend
what

setting out

3rs and informati

“ing of notice is to %e given athe

housekeeping provisisns, subject to chan

Comment Thne Committee notes that

TS

terms of court in each county,
sn about who to call for
in the csse and genecal

ge, cepending on

settings,

cirfzsunstancse

tecas of court are governed Dy
statule, usually when the court was created of in a reconstituting statute,
making most, if not all, esntinuous term courts, fhis language i3 procactly
Acl neecec¢ In 3 Lcgal Rule. Calendarcs setiing out the "whg, when, what and
“hezs" 3res uyseful and must be Flexible, to fit csurt nesds, such as
illaess, vacglians anag Lhe unexpected long ca3ase ar docket collapse. GCu:s
.fecsamencaticn: place this infgrmation 12 a3 "broadside™, post it in all
€Curinouses :1n the OistTict and instluct the clezk btz send 3 capy ta all
Ul-of-distlzict attorneys and pco se who file papers, when the fircs:
180eacf3nce is aogge. Ihe local B8ar can Se ‘¢czpied when the scnecule is fic-st
73Ce ang not.fied of any changes. We note thalt many multi-county Jugrsial
SIS IR



T Laiialee wéaee CYEILASSIAF TTUALLAS ANC ihe civy

icn ot =oIx lcacg i3
+ ' gaverned 3y statute or 3glfoement of the affactad

N Judges. All the above
could be .coverea by a "Court Information Sulletin®, spelling. out the 3anner
of getting a setting on motlions,- pre-trial and trial matters. ‘

Reccmmendation: Adopt 28 3 statewide Rule the fallowinq;

LOCAL RULZIS: NOTICE 10 COUNSZL AND PyusSLIC
Local Schedules and Assignments of Coust shall be mailed by each ODist:
or County Clezk upon T=ceipt.of the fizst pleading. gr instrument fileg 2y an

attorney cr pro se parfly not Tesiding within the caunty,
be required

Gl

~b
[*9

The clé:k shall not
to provige more than one copy of the rules during a given year tg
each attazsney or litigant who Tasides outside of the caunty in which the case
: is filed. It snall be ithe atisrney and litigant's Tzsponsiocility ts keegp
inforned of amencments teo local rules,

request for out of county rasidesnts.

Lecal Rules and Amendments thersta shall
be printed anc available in the clerks office at no cost, and shall be posted

in the Cau:thoqse at all times.

Groun Twe: -State Rule=s af Procaedurs

\

Many of Local Rules adcress functisns whizn could best bte secved 3y a
statewrZe unifsra rule. lhese are suggestied, as examples.

36th, 15éth

&

NGUOOCE

which shall be proviced by the cleck on




Supreme Court Advisory Committee
Rules 523-591 Subcommittee
Proposed Amendment
3-08-86

NOTE: Problems arising from the application of Rule 525 (Oral
Pleadings in Justice Court) in forcible entry and detainer actions
require this subcommittee to recommend changes in section 2 of

Rules Relating to Special Proceedings (Forcible Entry and Detainer,
Rules 738-755).
Rule 749 - May Appeal

No motion for a new trial shall be necessary to authorize an
appeal.

Either party may appeal from a final judgment in such éase,'to
the county court of the county iﬁ which the judgment is rendered by
filing with the justice within five days after the judgment is
signed, a bond to be approved by said justice, and payable to the
adverse party, conditioned that he will prosecute his appeal with
effect, or pay all costs and damages which may be adjudged against
him.

The justice shall set the amount of the bond to include the

items enumerated in Rule 752.

Within five (5) days following the filing of such bond, the

party appealing shall give notice as provided in Rule 21a of the

filing of such bond to the adverse party. No judament shall be

taken by default again:! the adverse party in the court to which

COGC0213
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the cause has been appealed without first showing that this rule

has been substantially complied with.

COMMENT :

AEMIUTRIN AN O

The last paragraph has been added.

The purpose of this proposed amendment is to give notice
to the appellee that an appeal of the case from the
justice court has been perfected in the county court.

The present rules on forcible entry and detainer do not
require that any notice of appeal be given to the
appellee. A defehdant/appeliee who did not file a
written answer in justice court is subject to default
judgment for not filing one in the county court e&en
though that party was not aware that an appeal had been
perfected.

The language of the proposed amendment is taken from Rule
571, which governs appeal bonds and notice thereof in
other ﬁypes of actions in the justice courts. Due to the
accelerated nature of appeals in forcible entry and
detainer suits, though, this proposed rule requires only

substantial compliance with Rule 21la.

The proposed amendment prevents the taking of a default

judgment against an adverse party who had no notice of
the appeal. It also affords the appealing party

protection from dismissal of the appeal due to technical




defects or irregularities in a notice which otherwise

effectively alerts an adverse party that an appeal is

being prosecuted.

.....
]

Approved Approved with Modifications

Disapproved Deferred

DJ:jk .004
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o Supreme Court Advisory Committee i

Rules 523-591 Subcommittee
Proposed Amendment

3-08-86 ' —

NOTE: Problems arising from the application of Rule 525 (Oral
Pleadings in Justice Court) in forcible entry and detainer actions
require this subcommittee to recommend changes in Section 2 of

Rules Relating to Special Proceedings (Forcible Entry and Detainer,

Rules 738-755).

Rule 751 - Transcript o

When an appeal has been perfected, the justice shall stay all =
further proceedings on the judgment, and immédiately make out a
transcript of all the entries made on his docket of the prcceedings
had in the case; and he shall imﬁediately file the same, together 7%
with the original papers and<any money in the court registry, with
the clerk of the county court of the county in which the trial was

had, or other court having jurisdiction of such appeal. The-Clerk

shall docket the cause, and the trial shall be de novo.

The clerk shall immediately notify both appellant and the

adverse party of the date of receipt of the transcript and the

docket number of the cause. Such notice shall advise the defendant §P

"0f the necessity for filing a written answer in the county court

where the defendant has pleaded orally in the justice court.

The trial, as well as all hearings and motions, shall be

entitled to precedence in the county court.

T .

COMMENT: The second paragraph has been added.

RTAISIAIA MG RN
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The purpose of this proposea amendment is to notify the
parties of the date from which time for trial began to
run and the docket number for the case in county court.
The amendment provides due process to pro se defendants
by advising them of the necessity of filing a written

answer in the county court if they did not file one in

justice court. (See Rules 525 and 753).

Approved Approved with Modifications
Disapproved Deferred
DJ:jk .004

GOGLOLT
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Supreme Court Advisory Committee e

Rules 523-~-591 Subcommittee '

Proposed Amendment
3-08-86

NOTE: Problems arising from the application of Rule 523 (Oral

Pleadings in Justice Court) in forcible entry and detainer actions

réquire this subcommittee to recommend changes in section 2 of
Rules Relating to Special Proceedings (Forcible Entry and DCetainer, o
rules 738-755).

Rule 753 - Judgment by Default

Said cause shall be subject to trial at any time after the
expiration of [£ive] eight full days after the day the transcript
if filed in the county court. If the defendant has filed a written
answer in the justice court, the'same shall be tazken to ccnsititute
his appearance and answer in the county court, and such answer may
be amended as in other cases. If the defendant made no answer in
writing in the justice court, and if he fails to file a written

answer within Ffive] eight full days after the transcript is filed

in the county court, the allegations of the complaint may be taken

as admitted and judgment by default may be entered accordingly.

COMMENT: The word "five" has been deleted and replaced wit

4

"eight."

The purpose of this proposed amendment is to extend the

time periods for trial date and filing a written answer o

in county court. The extension is reguirsd Zor due

(S

AN LA TR
[ B



process considerations, in order to give a pro se

defendant the opportunity to receive notice of the appeal

v
o
o

and file a written answer where he or she has pleaded

orally in the justice court.

Approved A[ﬁproved with Modifications

Disapproved Deferred

DJ:jk .004
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Mr. Michael A. Hatchell, Chairman
August 25, 1983
Page 2

As far as the Bar in general, I believe that Blake Tartct has the

experience and expertise to insure that the. Bar has outstanding
legislative advisors for the next legislative session.

Sincerely yours,

NELSON & WILLIAMSON

Y ///Z///P’/
éé;;/Williamson

JW:lw
Enclosures
cc: The Honorable Blake Tartz, President

The Honorable Rene 0. Oliveira
Mrs. Evelyn A. Avent

neerELea



NELSON, WILLIAMSON & YANEZ

A C. ~ELSON ATTORNEYS-ABOGAOOS
JOr WILLAMS OMN
MDA REYNA TANEZ

s
TELEPwO-. -
10 €AST CUZABETN STRCET 1312 307 3

BROWNSYVILLE, TEXAS 7raxo

June 2, 1983 : !

Mr. Jack Eisenberg, Chairman
Cormittee of Administration of Justice
P. 0. Box 4917

Ausctin, Texas 78785

RE

o

Rule 792 il

Dear Jack: S

This letter is written as a report on the action of the subcommitcee
you appointed in respcnse to a letter from a Texas attorney concerning
Rule 792. This rule requires the opposite party in a trespass to try L
title action, upon request, to file an abstract of title within twenty {&
davs or within such further time as the court may grant. If he does not,
he can give no evidence of his claim or title at trial. The attorney
suggests that the the obtaining of an abstract of title in a trespass to

try ticle action should done under che discovery rules which govern other
civil cases. =

The subcormmittee noted that bringing the action as a declaratory
judgment or simple trespass action, would have such an effect.

The attorney who requested the change was contacted. It seems that
his real concern is that Rule 792 operates as an automatic dismissal of
the opposite party's claim or title unless the abstract of title is filed
within twenty days or an extension is obtained. 1In Hunt v. Heaton, 643 -
S.W.2d 677 (Tex.1982), the defendant in a trespass to try title action
answered the petition by answering not guilty and demanded that the
plainciff file an abstract of the title he would rely on at trial. The
plaintiff did not request an extension of time to file the abstract.

Five years after the demand and 39 days before the trial, the plaintiff
filed an abstract. The supreme court upheld .the trial court's refusal to
allow the plaintiff any evidence of his claim or title. i

The concern is that in a trespass to try title action Rule 792 )
operates Lo cause an automatic dismissal of the opposite parity's claim -
or title unless the abstract of title is filed within twenty day or an
extension is cbtained.

E

The subcozmittee believes that the harshness of Rule 792 can be
eliminaced 1if, prior to the, beginning of the trial, there must be notice
and a hearing. Then the court may order that no evidence of the claim or
title of such oppesite party be given at trial, due to the failure to
file the abstract. The following amendment is suggested for
cousideracion:

000Q00LZ2O



Page 2
Mr. Jack Eisenberg
June 3, 1983

il 37

Rule~792.- Time To File Abstract

Such abstract of title shall be filed with the papers of the
cause within [awemsy] thirtv days after service of the notice
or within such further time as the court on good cause shown
may grant; and in default thereof after notice and hearing
prior to the beginning of the trial, the court may order that
no evidence of the claim or title of such opposite party

[ahetl] be given on trial.

The attorney who wrote the letter requesting the changes would
welcome the opportunity to address the committee in person.

Sincerely yours,

J&hn Williamson
JW:ps

ce: Evelyn Avent
Jeffery Jones
Orville C. Walker

00000220

A 4. Y

t



,:@

00000

ODycHE &

A
ATTQRNEYS

TELLP=ONE (713) 22319
B1S WALKER AVENUE CAagLEL. TYCHWRIGHT QU
TELEX: ? 184
160C MELLIE ESPERSCN 2BUILSING .TE szie
TE_ESCPIER 224-3824
HOUSTCN, TEXAS 77002

\OIRECT LINE AFTLRA wOLeRT)

KarRL C. HoPPRESS

January 27, 1983

Honorable Jack Pope, Chief Justice
Supreme Court of Texas

Supreme Court Building

Post Office Box 12248

Austin, Texas 78711

Re: Rule 792 - Abstracts of Title

Jear Judge Pope:

Due to my active participation in the trial of 1land

litication matters, it has become apparent over the past years
that in certain counties in Texas today the obtaining of an
abstract of title is

impossible unless prepared by the attorney
himself. As an example, in Brazos County the Clerk no longer
has the capability or the time to aid in the compiling of an
abstract of title without the attorney having to personally pull
all records, set up special dates, remove the records in the
presence of the Clerk, make copies at his own location, and
thereafter obtain the various indices of said documents and the
appropriate certification, after having presented each of those
documents and the recording legends to the Clerk. For th:is
reascn, although Rule 792, of course, expands the time for which
an abstract can be filed in a trepass to try title case from
twenty days to that which the Court finds reasonable, 1t appears
to me that serious consideration should be given to the guestion
of putting this discovery under the same rules as that related
to other discovery. I am fully aware of the reason for Rule
792; however, in my opinion, the rule is more and more frequently
used not for the purposes of discovery, but where the defense
counsel is aware that the availability of the County Clerk's
books and records are almost nonexistent and there are no abstract
services available to plaintiff's counsel, especially if it
involves issues of title of minerals, to harass and put undue
oressare on plzintiff's counsel. This can be especilally unjusz
and cnerous when the defepdant is a trespasser with little or no
indicia of title, I am certainly in agreement that no cne should
De aple to . prosecute a trespass to try title

crocer facts and circumstances surrounding his iznt of title

action without
ané that he snhould be prepared to prove that title to the exclusion

N Y pay
{
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December 13, 1983

Honorable Luther H. Soules, III, Chairman
Supreme Cour%t Advisory Committee

Socules & Cliffe

1235 Milam Building

San Antonio, Texas 78205

Cear Luke:

I have had complaints-suggestions concerning several rules sc
I will pass them on to yvou for your committee's ccnsideration.
-?W,—". '.J
Quie 272~

Some members of the court as well as several lawvers have
expressed concern that present Rule 272 is undulv restrictive and
results in an injustice in instances where specific objections are
made tc the court's charge but the trial court dces not specificall
rule on the oblection. The most commen su:cesaion 1s that the
rule be =zmended to reguire only th at a svecific crcjection te made
in the rsccrd. The trial iudge would thus te made aware oI the
objecticn £yt he cculd not r=fuse to rule and thus avoid havinc his
decisicr. raviawed on apreal.
Rule 296 and 297:

Frcizssor wicker's letter is enclcsed.
Rule 373:

It "zs teen succested that Rule 373 andé Rules of Evidence 103
&ar2 1nccrsistent, i1.e., unier the Rules of Evidence the attcrney
couic tell =nme sodge in narrztive Icrm what his witness would
=¥sTl.fy 2 2532 thus sreserve mis ncint for zpoellate raviaw Foles
CI rroceiire 372 raguires & Blll cf ewcsption settinc cut the
proIzerec Tsstimony. The COmrittase mey have succesticn as o wnich
-- eitner I thase rules sheould he zmended.



Boncrable Luther H. Scules, III ‘
December 12, 1983 =
Pace 2

Rule 749:

This rule provides that in a forceable entry and detainer
sult an appeal bond must be filed within £five days of judgment.
The rules of practice in justice courts, specifically Rule 569, O
provides five days for filing a motion for new trial in the
justice court and Rule 567 provides that the justice of the
peace has ten days to act on the motion fcr new trial. 1In a
recent motion for leave to file a petition for a writ of mandamus
w2 were presentecd with a situation where the defendant Ii
moticn for new trial five davs after judgment, the next Zay
the justice of the peace overruled the mo ' s
ate tc Zile an appeal bond under Rule 74

The guestion presented is whether forcible entry and

detalner actions should be an express exception to the rules
of practice in justice courts so as to clarify the procedural
steps such as occurred in the above case.

As usual I leave further action on these maiters to your
ané the committee's good judgment.

._-_,-/‘/\..
James P. Wallace o
Justice ;-
Jow: fw
Enclosures
P.S.
I am enclicsing a letter £rom John O'Quinn concerning
Rules 127 and 131. FRay Hardy's correspcndencs nas teen
creviously forwarisd te you.

GUUVVLS3



Texas Tech University

School of Law
Lubbock, Texas 79409-0004/ (806) 742-3791 Faculty 742-3785

January 2, 1986

Mr. Michael T. Gallagher, Esg.
Fisher, Gallagher, Perrin & Lewis
70th Floor )
Allied Bank Plaza

1000 Louisizara

Houston, TX 77002

Re: Administration of Justice Committee
Dear Mike:

Enclosed are my prorosed amencdments to Rules 748 and 735, mace
necessarv by the 1985 amendments oi the Property Code.

Please add these proposed zamendments to the agenca oi the January
meeting. I am prepared to report on these proposals at that meeting.

Sincerely,

Jeremv C. Wicker
Professor of Law

JCW/tm
Enclosures
cc: Ms. Evelyn Avent, State Bar Staff Liaison

'Mr. Luther H. Soules, III
Justice James P. Wallace

I8

L
n
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Rule 743. Judgment and Writ

If the judgment or verdict be in favor of the ~ ° o
plaintiff, the justice shall give judgment for plaintiff
for [=es=s=z#usian] vossession of the premises, costs, and
damages; and he shall award his writ of [ressisutien]
posseésion. If the judgment or verdict be in favor of the
defendant, the justice shall give judgment for defendant

against the plaintiff for costs and any damages. No writ

. 0f [res=isueien] possession shall issue until’ the

N

expiration of five days from the time the judgment 1is

signed, unless a possession bond has been filed under the

Texas Rules of Civil Procedure and judcment for Scossassion

is thereafter granted bv default.

Comment: The amendment is necessary to coniorm Rule 748
to the 1985 amencdments adding section 24.0061 to the

Property Code.

—

el
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Rule 75

~I

. Writ of [Reesi&usisn] Possession

The writ of [=eséisusisn] possession, or execution,

or both, shall be issued by the clerk of the county court

according to the judgment rendered, and the same shall be

executad by the sheriff or constable, as in other cases;

and such writ of [xes&iaveien] possession shall not be

suspended or superseded in any case by appeal from such

final judgment in the county court, unless the oremises

in guestion are beilng used for residentXal ourooses conlv.

Comment: The amencment is necessarv to ccocniIzrm Ru
to the 1985 amencdment of secticn 24.007 oI the Prcoerty

Coce.
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LAW OFFICES

SOULES &8 REED

800 MILAM BUILDING + EAST TRAVIS AT SOLEDAD . P
SAN ANTONIQ, TEXAS 78205

STEPHANIE A, 3ELSER TELEPHONE __
RQ3EAT £, ETLINCER (512) 224-9144
PETER F CAZDA
ROBERT D. REED
SUSAN O. REED
RAND ). RIKLIN
JE3 C. SANFORD
SUZANNE LANCFORD SANFORD
HUCH L. SCOTT. IR,
SUSAN C. SHANK
LUTHER H. SCULES Il %
W. . TORREY ¥

. February 10, 1986

Mr. W. James Kronzer

1C01l Texas Avenue
Suite 1030

Houston, Texas 77002

bear Jim:

Enclosed are proposed changes to Rules 748 and 755. P
draft, 1in proper form for Committee consideration apcrop
Rules changes for submission to the Committee and circula

among your Standing Subcommittee members to secure
ccmments.

I need your proposed Rules changes by February 15, 1¢85, to
circul

culzte teo the entire Advisory Committee.

t

As always, thank you for your keen attention to the business
of the Acdvisory Ccmmittee.

Very truly yours,

Luther H. Soules III
LESIII:tk

Enclosures

cc: Honorable James P. Wallace,
Justice, Supreme Court of Texas

GO0




Rule 743. Judgment and Writ ﬂ - g "é’é
v@W/LéL,@WQ/@AM ¢
If£ the judgment or verdict ke 1in favor of the
plaintiff, the justice shall give judgment for plaintifsf

for [x=eskisuizien] possession of the premises, costs, and

damages; and he shall award his writ of [xeseisuszien]

possession. If the judgment or verdict be in favor of the

defendant, the justice shall give judgment for defandant

against the plaintiff for costs and anv damages. No writ
0f ([res=izusisn] possession shall issue until” the
explraticn of five davs Ercm the time the judgment is

i
signecg(unless A oossess~o“ bond has been filed under/ the
3

/

as f/CL\ZW voceduze ana judcmernt for DoOSSSsSsSion
$hBetc J r

Pul c
is ere afuéi crr:a“w/:g/Lw ch lé/ ‘ / /

Pt o=y -

Comment: The amencment is necessary to conicrm Rule 748

to the 1935 amendments adding section 24.0061 to t!

Property Code.
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Possession

!
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Rule 755. Writ of [Reseibusiasn]

The writ of [zeshistuéien] possession, or execution,

or both, shall be issued by the clerk of the county court o

according to the judgment rendsrot, and™the same shall be

executed by the sheriff or constable, as in other cases;

and such writ of (reseiewsien] possession shall not be

suspended or superseded in any case by appeal frcm such

final judgment in the ¢ocunty court, unless the nremises

in guestion are being usece feoTosTHens iS558 5~<0TRI=
Ccmment: The amendment s necessary to ccnicrm Rule 735

to the 1989% amendment of secticn 24.007 of th

i

2 Proper

Coce.
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MATTHEWS & BRANSCOMB

ATTORNEYS AT LAW

. ALAaM NTER

WILBUR L MATTHEWS JAMES L WALKER ONE ALAMO CENT GRADY BARRETT
MARVIE BRANSCOMB. JR.  CRAIG L WILLAMS (06 S. ST. MARY'S STREET ‘P e RiN o
Q- SWEARINGEN. UR. GILBERT £ VAZSUEZ - ST S STRE CHINNEY £5PY
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Mr. Tom B. Ramey, Jr.
P. 0. Box 8012
Tyler, Texas 75711

RE: Adoption of F.R.A.P., 10
and F.R.A.P.11 in Texas

Dear Tom:

I have followed with interest the efforts to curb
: litigation costs and delay. Today I am responding to your
Pl ' invitation to submit suggestions that may aid in solving
- these problems.

The adoption of rules similar to F.R.A.P.10  and
F.R.A.P.11 (copies enclosed) would save countless hours and
dollars in those very common situations where court
reporters fail to transcribe the statement of facts for
timely filing in an appeal.

The federal system recognizes that courts~not
. lawyers-control court reporters. Clients there no longer
i pay for lawyer time expended in interviewing court

reporters, preparing affidavits and filing motions for
extension.

I have been forced to file as manv as five motions for
extension in one state case. I have had appellate courts
invite writs of mandamus. The client could not understand

the reason for the expense nor the delay, much 1less the
uncertainty of an extension.

I am taking the liberty of sharing these thouchts not
only with you as President of the State Bar of Texas, but as

well with some members of the Committee on Proposed Uniform
é%%? Rules of Appellate Procedure.
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Mr. Tom B. Ramey, Jr.
April 23, 1985 MATTHEWS & BRANSCOMB
Page 2 ATTORNEYS AT LAW

They are proposals that would seem appropriate for
civil rules to be promulgated by the Supreme Court
regardless of what the legislature may do with the criminal

rules.
Cordially, i
F. W. Baker B
FWB:bv - - éﬁ
6FWBaak

cc: Hon. Clarence A. Guittard

Hon. Sam Houston Clinton -

% Hon. James Wallace _
Hon. Shirley Butts - B

Mr. Hubert Green

Mr. Luke Soules
Mr. Ed Coultas
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i' ' FIFTH CIRCUIT : FRAP 10

which appellant was convicted; the date and

The government shall file a written re-
terms of sentence.

sponse to all motions for bail pending ap-
. peal within 7 days after service thereof.
Also, upon receipt of the application for
bail, the Clerk shall request that the Clerk of
the District Court obtain from the probation
officer a copy of the presentence report, if
one 1s available, and it shall be attached to
the application for bail. The report shall
not, however, be disclosed to the applicant.
See Rule 32(c)(3) Fed.R.Crim.Proc.

THE RECORD ON APPEAL
FRAP 10.

(a) Composition of the Record on Appeal.

ot Concise statement of the question or ques-
tions involved on the appeal, with a showing
that such question or questions are not frivo-
lous. Counsel shall set forth sufficient fucts
to give the essential background and the
manner in which the question or questions
arose in the trial court.

Certificate by counsel, or by appellant if
acting pro se, that the appeal is not taken
for delay.

Factual showing setting forth the follow-
ing sactors as to appellant with particulart-

% 1 be ‘ ty: . The original papers and exhibits filed in the
o el or nature and circumstances of offense  district court, the transcript of proceedings, if
B charged. any, and a certified copy of the docket entries

) Of bﬂ?l
" fcation

L nal and
i pending

nriction
. Clerk of
i and de
wd thod, t0

weight of evidence, prepared by the clerk of the district court shall
family ties constitute the record on appeal in all cases.

' (b) The Transcript of Proceedings: Duty
employment,

financial resources,

character and mental condition,

length of residence in the community,
record of conviction,

record of appearances orﬂz'g}zt'.

danger to any other person or the com-
munity, :

such other matters as may be deemed
pertinent.

A copy of the district court’s order denying
bail. containing the written reasons for deni-
al. shall be appended to the application. If
the movant questions the factual basis of the
order, a transcript of the proceedings had on
the motion for bail made in the district
court shall be lodged with this Court. If the
morant is unable to obtain a transcript of
these proceedings, he shall state in an affida-

vt the reasons why he has not obtained a
transcript.

If the transcript is not lodged with the
motion, the movant shall also attach to this
motion a certificate of the court reporter

of Appellant to Order; Notice to Appellee if
Partial Transcript Is Ordered.

(1) Within 10 days after filing the notice
of appeal the appellant shall order from the
reporter a transcript of such parts of the
proceedings not zlready on file as he deems
necessary, subject to local ruies of the
courts of appeals. The order shall be in
writing and within the same period a copy
shall be filed with the clerk of the district
court. If funding is to come from the Unit-
ed States under the Criminal Justice Act. the
order shall so state. If no such parts of the
proceedings are to be ordered, within the
same period the appellant shall file a certifi-
cate to that effect.

(2) If the appellant intends to urge an
appeal that a finding or conclusion is unsup-
ported by the evidence or is contrary to the
evidence, he shall include in the record a
transcript of all evidence relevant to such
finding or conclusion.

(3) Unless the entire transcript is to be
included the appellant shall, within the 10
days time provided in (b)(1) of this Rule 10,

or file a statement of the issues he intends to
i 'tntying that the transcript has been or- present on the appeal and shall serve on the

applica dered e 3
e and that satisfactory financial ar- appellee a copy of the order or certificate
B " Tangements have been made to pay for it, and of the statement. If the appellee deems
et :;(c)'uol" togcther with the estimated date of comple- a transcript of other parts of the proceed-

“on of the transcript.

605

ings to be necessary, he shall. within 10 days
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FRAP 11

court of appeals such parts of the original
record as any party shall designate.

(As amended Apr. 30, 1979, eff. Aug. 1, 1979.)
Loc. R. 11

11.1. Duties of Court Reporters—Exten-
sions of Time. The court reporter shall, in
all cases in which transcripts are ordered,
furnish the following information, on a
form to be prescribed by the Clerk of the
Court:

acknowledge receipt of the order for the
transcript,

the date of receipt of the order for the
transcript,

whether adequate financial arrange-
ments under CJA or otherwise, have been
made,

the number of tral or hearing days in-
volved in the transcript, and an estimate
of the number of pages,

the estimated date on which the tran-
script is to be completed,

a certificate that he or she expects to file
the trial transcript with the District Court
Clerk within the time estimated.

A request by a court reporter for enlarge-
ment of the time for filing the transcript
beyond the 30 day period fixed by FRAP 11(b)
shall be filed with the Clerk and shall speciry
in detail (a) the amount of work that has
been accomplished on the transcript, (b) a
list of all outstanding transcripts due to this
and other courts, including the due dates of
filing, and (c) verification that the request
has been brought to the atiention of, and
approved by, the district judge who tried the
case.

[1.0.P.—The monitoring of all outstand-
ing transcripts, and the problems of delay
in filing, will be done by the Clerk. Coun-
sel will be kept informed when extensions
of time are allowed on requests made by
the court reporters.

On October 11, 1982 the Fifth Circuit
Judicial Council adopted a resolution re-
quiring each district court in the Fifth Cir-
cuit to develop a court reporter manage-
ment plan that will provide for the day-to-
dav management and supervision of an ef-
ficient court reporting service within the
district court. The plan is to provide for
the supervision of court reporters in their
relations with litigants as specified in the

608
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Court Reporter Act, including fees charged
for transcripts, adherence to transcript
format prescriptions and delivery sched-
ules. The plan must also provide that su-
pervision be exercised by a judge of the
court, the clerk of court, or some other

, person designated by the Court.]

11.2.  Duty of the Clerk. It is the responsi-
bility of the Clerk of the District Court to
determine when the record on appeal is com-
plete for purposes of the appeal. Unless the
record on appeal can be transmitted to this
Court within 15 days from the filing of the
notice of appeal or 15 days afier the filing of
the transcript of trial proceedings if one has
been ordered, whichever is later, the Clerk of
the District Court shall adiise the Clerk of
this Court of the reasons for delay and re-
quest an enlarged date for the filing thereof.

DOCKETING THE APPEAL; FILING
OF THE RECORD
FRAP 12.

(a) Docketing the Appeal. Upon receipt of
the copy of the notice of appeal and of the
docket entries, transmitted by the clerk of the
district court pursuant to Rule 3(d), the clerk
of the court of appeals shall thereupon enter
the appeal upon the docket. An appeal shall
be docketed under the title given to the action
in the district court, with the appellant identi-
fied as such, but if such title does not contain
the name of the appellant, his name. identified
as appellant, shall be added to the title.

(b) Filing the Record. Partial Record, or
Certificate. Upon receipt of the record trans-
mitted pursuant to Rule 11(b), or the partial
record transmitted pursuant to Rule 11(e), (f).
or (g), or the clerk’s certificate under Rule
11(c), the clerk of the court of appeals shall file
it and shall immediately give notice to all par-
ties of the date on which it was filed.

(c¢) [Dismissal for Failure of Appellant to
Cause Timely Transmission or to Docket Ap-
peal.] [Abrogated]

(As amended Apr. 1, 1979, eff. Aug. 1, 1979)

REVIEW OF DECISIONS OF THE
TAX COURT
FRAP 13.
(a) How Obtained: Time for Filing Notice
of Appeal. Review of a decision of the United
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of such defect by the exercise of reasonabie
diligence? '

Answer: “We do” cr “We do not”

Answer: We do

The evidence revealed that when the Bains
moved into the house they noticed a bulge
under one window, a crack in the kitchen
wall, and a sticking door. Within six or
seven months after occupying the house,
they noticed a foundation crack near the
patio. Karen Bain testified that during the
spring or summer of 1977 she was told
there might be a slab problem with the
house.

The Bains presented some evidence to the

expert in April, 1978, who informed them
that there was not a substantial foundation
defect. Also, they argue the flaws in the
house could have been indicative of prob-
lems other than a foundation defect, such
as ordinary subsidence problems common to
the Houston area, or the effects of age,
dampness and weathering on a 20-year-old
hcuse.

On appeal, the Bains asserted that the
jury finding that they were on constructive
notice of the foundation defect was against
the great weight and preponderance of the
evidence, The court of appeals reversed the
triai court’s judgment and remanded the
cause, holding the flaws and evidence of de-
fects in the house "*do not point unerringly
to a substantial foundation defect.” This is
not the correct standard of review for a
challenge to the sufficiency of the evidence.

When reviewing a jury verdict to deter-
mine the factual sufficiency of the evidence,
the court of appeals must consider and
weigh all the evidence, and should set aside
the verdict only if it is so contrary to the
overwhelming weight of the evidence as to
be clearly wrong and unjust. Dyson v. Olin
Corp., 692 S. W, 2d 456, 457 (Tex. 1985); In
Re Ring's L'state, 150 Tex. 662, 664-65, 244
S. W.2d 660 661 {1951).

The court of appeals imposed a different
standard—that the evidence supporting the
jury’s finding must point ‘“unerringly” to
the conclusion found by the jury. The court
also held the evidence was “much too slight
and indefinite” to support the jury verdict.
The jury’s task is to decide a fact issue
based on the preponderance of the evidence.
We hold that the court of appeals has de-
cided this case under an inappropriate stan-
dard of law. There is some evidence to sup-
port the jury verdict. Therefore, we reverse
the judement of the court of appeals and
remand the cause to that court to consider
the insufficiency points of error under the
proper test.

OPINION DELIVERED: February 12,
1986.
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EX PARTE HECTOR SANCHEZ
No. C-4829

Original Habeas Corpus Proceeding.

Writ of habeas corpus granted December
30, 1985 and the cause submitied on January
15, 1986.

Relator is remanded to the custody of the
Sheriff of Nueces County, Texas. (Opinion
by Justice Kilgarlin.)

For Relator: Thomas G. White, Corpus
Christi, Texas.

For Respondent: Larry Ludka and Tom
Greenwell, Corpus Christi, Texas.

Hector Sanchez, official court reporter
for the 103rd Judicial Distiret Court of
Cameron County, was held in contempt by
the Court of Appeals for the Thirteenth Su-
preme Judicial District for failing to file, as
ordered, a statement of facts in a cause on
appeal in that court. His punishment was a
3500 fine and thirty days in jail, and he was
further ordered confined until he purged
himself of contempt by completing and fil-
ing the statement of facts.

Sanchez has sought a writ of habeas cor-
pus from this court, asserting four reasons
why his restraint is unlawful. Pending dis-
position of this case, we reieased Sanchez
from the Nueces County jail upon his post-
ing a proper bond as ordered by this court.
Now, having concluded that the order of the
court of appeals holding Sanchez in con-
tempt was proper, we deny the writ of
habeas corpus and order Sanchez remanded
to the custody of the Nueces County Sheriff.

The underlying cause in the court of ap-
peals is Lee Ross Puckett v. Grizzard Sales,
Ine. The record on appeal was due October
11, 1985. Sanchez received a request for the
statement of facts on October 3, 1985, and
signed an affidavit in support of Puckett’s
motion to extend the time for filing the
record on appeal. Sanchez’s zffidavit stated
“[tlhe Statement of Facts can be prepared
by December 11, 1985 In that affidavit,
Sanchez estimated that the statement of
facts would be 350 pages in length. The
court of appeals, in an order dated Novem-
ber 14, 1985. extended the time for filing
the record but specifically ordered Sanchez
to prepare and file the statement of facts by
December 11, 1985. A copy of the order was
received by Sanchez on November 19, 1985.

Sanchez was already under order to pre-
pare and file a statement of facts in a crimi-
nal case on appeal in the same court. In
that case, Domingo Gonzalez, Jr. v. Tie
State of Texas, a statement of facts had
been requested from Sanchez on Qetober 10,
1984. The court of appeals ordered Sart-
chez to complete and file the statement of
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facts in Gonzalez by August 30, 1985. That
statement of facts was not timely filed, and,
after two hearings on contempt, Sanchez
was incarcerated in the Nueces County juil
on November 26, 1985.1

Sanchez did not file a statement of facts
in Puckett by December 11, 1985, Accord-
ingly, on December 12, 1985, the court of
appeals ordered Sanchez to appear on De-
cember 23, 1985 and show cause why he
should not be held in contempt for failing
to file the statement of facts in Purkett by
the date crdered. Sanchez, still in the Nue-
ces County jail as a result of the contempt
holding in Gonzalez, was promptly served
with that show cause order.

The attorney for Sanchez in this habeas
corpus proceeding was also his uttorney in
the last (fonzales contempt hearing, Novems-
ber 7, 19853.2 On December 4, 1985, the at-
tcrney, Thomas G. White, who serves with-
out ccmpensation by appointment from the
court of appeals, met with Sanchez in the
Nueces County jail. White discussed San-
chez’'s needs for securing his court reporting
equipment, notes, and other matters neces-
sary for the preparation of the statement
of facts in Puckett,

White concedes in argument before this
court that Sanchez did not attempt to obtain
his notes and equipment until December 13,
1985, because he was under the mistaken
belief that he would be released from the
Nueces County jail .on the basis of two for
one credit. Sanchez’s testimony admits much
the =ame, except he places the date as De-
cember 13, 1985. Upon realizing his mis-
take, Sanchez testified that he requested the
equipment be delivered to him. However, he
received notes from another case, rather
than notes frem Puckett.

In any event, from about December 153,
1985 until the hearing on contempt on De-
cember 23, 1985, Sanchez still had not com-
pleted the statement of facts in Puckett.
Mcreover, in addition to Puckett, Sanchez
owed statements of fact in at least six
criminal appeals and two civil appeals in
the Ccrpus Christi court. The records of
that court reflect that it became necessary
on December 31, 1985 for the court, on its
own motion, to extend the filing of the state-
ments of facts in those other eight cases
and in Puckett until further order. By De-
cember 31, 1985, Sanchez had completed
and filed the statement of faets in Gonzalez.

Sanchez’s four grounds for habeas corpus

'For an explanation of facts and proceedings in
that cause., see in Re Hertor Sanchez, 698 3. W. 24
462 (Tex. App.—Corpus Christi 1083},

‘Sancnez remained out of jail on bond in Gunzalez,
from November 7. 1935 unul November !5, 1935 while
seeking habeas corpus relief from the Court of Crimi-
nal Appeais, which was dented.

relief are: (1) he was not granted a ten-day
delay of the contempt hearing as requested
in a motion for continuance; (2) because he
was 1 jail as a result of the Gonzules con-
temupt, and without equipment and coopera-
tion from the Nueces Ccunty Sheriff’'s Of-
fice, there was impossibility of compliance
with the November 14. 1985 order; (3) if
he were sentenced for contemipt in each of
the additional cases in which he owed state-
ments of facts, his punishment could exceed
six months, entitling him to a jury tmnal,
and thus it was error to overrule his mozion
to consolidate all causes in which statements
of facts were due; and (4) civil contempt
(the coercive aspect of the order) and
criminal centempt (the thirty days confine-
nent and 3300 fine punishment aspect) can-
not be combined in the same order of con-
tempt.

The last two contentions do not require
much discussion. [t is true that the United
States Supreme Court has said that where a
court may impose a sentence in excess of
sIX months, a contemner may not be denied a
right of trial by jury. Bloom v. Illinois, 391
U.3. 194, 198-202 (1967). It is also true that
even when offenses are separate and the
sentence for excn contempt is less than six
months, the contemner is nevertheless en-
titled to a trial by jury if the oifenses are
aggregated to run consecutively, so as to
resuit in punishment exceeding six months.
Lz Purte MceNemee, 605 S. W, 2d 333, 336
(Tex. Civ. App.—El Paso 1980, habeas
granted).

However, Sanchez asks us to assume that
he will fail to timely file the statements of
facts in the eight additional cases; that this
will result in a show cause order from the
court of apypeuals; that this will next result
in a holding of contempt; that this will fur-
ther result in punishment for each separate
cifense; and, that such combined punish-
ment will exceed a total of six months con-
finement. We cannot possibly make all of
these cssumptions, nor could the court of
appeals in passing upon Sanchez’s motion
for consolidation of all of the various causes.
There was no error in the court of appeals
cverruling the motion to consolidate causes.

As to combining criminal contempt and
civil contempt (punishment and coercion)
into one order, Sanchez cites- no cases.
Mcreover, Sanchez offers no policy argu-
ment as to why the two types of contempt
shculd not be combined in the same order
and we can think of no reason why the or-
ders should be separate. Separate orders
would only tend to confuse jailers. A judg-
ment combining punishment and coercion
was found not to be in violation of a prede-
cessor contempt statute. Ex parte Rlugs-
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berg, 126 Tex. 225, 229, 87 S. W. 2d 465, 468
(1935). The enactment of Tex. Rev. Civ.
Stat. Ann. art. 1911a3 does not change the
permissiveness of incorporating the two
forms of contempt into one order.

In respect to Sanchez’s continuance argu-
ment, all parties agree that attorney White
was informally advised four days prior to
the December 23 contempt hearing that he
would again represent Sanchez. However,
the order appointing White to represent
Sanchez was not signed until the date of the
hearing. Arguing that a continuance should
have been granted, Sanchez cites Tex. Code
Crim. Proc. art. 26.04(b), which states: “The
appointed counsel is entitled to ten days to
prepare for trial, but may waive the time
by written notice, signed by the counsel
and the accused.”

We recognize that contempt proceedings
are quasi-criminal in nature. L'x Parte Card-
well, 416 S. W. 2d 382, 384 (Tex. 1967).
Further, we acknowledge that proceedings
in contempt cases should conform as nearly
as practicuble to those in criminal cases.
Ex Parte Scott, 133 Tex. 1, 10, 128 S, W. 2d
306, 311 (1939). It is because of our eager-
ness to guarantee that Sanchez's rights of
due process be protected and that he not be
deprived of his liberty except by due course
of law that we do not consider as waiver of
this point that the motion for continuance
was orally made and was unsworn. [t is set
out in the statement of facts of the contempt

- hearing.

It is now settled law in this state that if
a contemner requests, he is entitled to be
represented by counsel in a contempt pro-
ceeding. Ex Parte Hiestcr, 572 S. W, 2d 300,
302 (1978). However, it is a unique situation
that would allow the appointment of counsel
for a court reporter, whom we would ordi-
narily assume to have sufficient funds to
retain an attorney. Nevertheless, upon San-
chez's request, the Corpus Christi Court of
Appeals appointed counsel, and that counsel
wus entitled to a rezsonable time to prepare
his defense of Sanchez. We concede, as did
the United States Supreme Court in {'ngar
v. Sararite, 376 U.S. 575, 589 (1964), that
the rignt to counsel can be rendered an
empty formality if counsel is denied a jus-
tifiable request for delay. But, as the Su-
preme Court said in that case, "{t]he answer
[to whether the case should be delaved]
must be found in the circumstances present
in every case, particularly in the reasons
presented to the trial judge at the time the
request is denied.” [d.

The sole reason given by White to the
court of appeals in support of his motion

Now Tex. Gov't Code Ann. § 21.001.

for continuance was so that he could secure
witncsses who would testify in support of the
impossibility of compliance defense. He iden-
tified those witnesses as jail personnel and
the person who furnished the wrong notes
and diskettes to Sanchez.

Under the rule announced in Ungar v
Sarafite, and in consideration of the cir-
cumstances of this case, we conclude attor-
ney White had adequate time to prepare
for the contempt hearing. The hearing on
centempt in Gonzalc: was already completed
when White counseled Sanchez in the Nueces
County jail on December 4, 1985 about com-
pleting the Puckett statement of facts. White
admits that he was informally told on De-
cember 19, 1985 that he would again be
Sanchez’s counsel. He came to court armed
with a written motion for consolidation. Jail
personnel who could testify as to any re-
strictions placed upon Sanchez’s use of hig
equipment and preparation of the statement
of facts were readily available for subpoena
in the sume courthouse complex in which the
ccntemp: hearing was held. Sanchez's tes-
timony as to receiving the wrong notes and
diskettes was not disputed. The other rel-
evant facts of the impossibility defense were
likewise not disputed, only the legal con-
clusions to drawn therefrom.

We hold that the time requirements of the
Ccode of Criminal Procedure are not hard
and fast rules to be adopted in contempt
cases insofar as motions for continuance
are ccncerned, Rather, due process requires
only that the judge consider the reasons
given for delay in context with the circum-
stances of the particular case. Sanchez’s
rights to due process were protected. The
ingenuity of attorney White and the able
defense he rendered is apparent from the
record. Minimally, White had four days to
prepare a defense. Based on the grounds as-

. serted in his motion for continuance, that

was adequate. The motion for continuance
was properiy denied.

Finally, we turn to the impossibility of
ccmpliance argument. Sanchez testified that
the sheriff's office would only allow him to
werk in preparation of the Puckett record
from 7 o'clock a.m. until 3 o'clock p.m. (but
not during two meal breaks and two roll call
breaks), He also testified as to his having
received the wrong notes on Puckett. He
further tesufied that he needed to compare
hix notes with certain records of the District
Clerk of Cameron County. None of this was
disputed. What 15 1n dispute is whether San-
chez voluntarily put himself in a position
where it would be tmpossible for him to com-
ply with the court order.

In this regard, it will be noted that San-
chez knew on November 19, 1985 that he
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wasg under order to have the statement of
facts prepared and filed by December 11,
1985. Sanchez admitted that the preparation
of the Puckett statement of facts would con-
sume no more than thirty hours. While it is
true that the court had ordered Sanchez to
simuitaneously prepare the Puckett state-
ment of facts and the Gonzalez statement of
facts, the testimony reveals that Sanchez
undertook to do much of the legal prepara-
tion and leg work for the Gonzalez habeas
corpus petition, rather than prepare the
Puckett statement of facts.

Certainly until his incarceration on No-
vember 26, 1985, Sanchez was free to work
on the Puckett statement of facts. All parties
concede that after his incarceration, the
sheriff’s office, at least as early as Decem-
ber 4, 1985, made it possible for Sanchez to
work on the Puckett statement of facts. That
he elected not to do so until about December
15, 1985 was a decision that Sanchez volun-
tarily made. Thus, his impossibility of com-
pliance defense must fall. As we said in
Ezx Parte Helms, 152 Tex. 480, 482, 259 S.
W. 2d 184, 186 (1953), it is only involuntary
inability to perform a judgment or comply
with a court’s order that is a good defense
in a contempt proceeding.

The requested habeas corpus relief by
Hector Sanchez is denied. He is ordered
remanded to the custody of the sheriff of
Nueces County to comply with the order of
contempt of the court of appeals.

WILLIAM W. KILGARLIN
Justice
OPINION DELIVERED: February 12,
1986.

RAILROAD COMMISSION OF TEXAS
ve. COMMON CARRIER MOTOR FREIGHT
ASSOCIATION, INC.ET AL.

No. C-4883

From Tarrant County. Third District.

Opinion of CA, 699 S. W. 2d 291.

Under the provisions of Rule 483,
T.R.C.P., the application for writ of error
is granted and without hearing oral argu-
ment the judgment of the court of appeals is
reversed and the cause is dismissed and the
order of the Railroad Commission is final.
(Per Curiam Opinion.)

For Petitioner: Jim Mattox, Attorney
General, Stephen J. Davis, Assistant Attor-
ney General, Austin, Texas.

For Respondents: Brooks and Brooks,
Barry Brooks, Dallas, Texas. Robinson,
Felts, Starnes, Angenend and Mashburn,
John R. Whisenhunt, Phillip Robinson and
Mert Starnes, Austin, Texas. Jerry Prest-
ridge, Austin, Texas.
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PER CURIAM
This case involves an appeal by the Com-

"mon Carrier Motor Freight Association,

Inc. and its members from an order ¢f the
Texas Railroad Commission relating to line-
haul rates and minimum charges. The ques-
tion before us is whether the Association’s
appeal from the Commission’s final order
was timely filed in the District Court of
Travis County. We hold that it was not
and, without hearing oral argument, re-
verse the judgment of the court of appeals
and dismiss the cause. Tex. R. Civ. P. 483.

The Railroad Commission issued its final
order regarding the requested rate increase
on September 20, 1982. The Commission's
order stated that ‘“an imminent peril to the
public welfare requires that this order have
immediate effect” and that the “order shall
be final and appealable on the date issued.”
Section 19(b) of the Administrative Proce-
dure and Texas Register Act (TEX. REV.
CIV. STAT. ANN. art 6252-13a) requires
that proceedings for review of an agency
order be instituted by filing a petition with-
in 30 days after the decision complained of
is final and appealable. Under the Com-
mission’s final order, then, the Association
was required to file its appeal to the Dis-
trict Court of Travis County by October
20, 1982. The appeal was not filed until
November 24, 1982, some 35 days after the
required time.

The Association contends that the time
for filing its appeal was tolled by its mo-
tion for rehearing to the Commission’s final
order, which was not overruled unul No-
vember 1, 1982. Generally, a motion for re-
hearing to the appropriate agency is a pre-
requisite to a judicial appeal. A.P.T.R.A.
§ 13(a)(e). However, § 16(c) of the Act
specifically provides that if an agency finds
the existence of an imminent peril to the
public health, safety, or welfare and notes
that finding on its final order. a motion for
rehearing is not required. The Association
acknowledges § 16(c¢) but contends that
this provision merely relieves them of the
necessity of filing a motion for rehearing,
it does not prevent them from doing so if
they so choose.

Clearly, the purpose of the “imminent
peril” clause is to shorten the time frame
for the appellate process to preserve the
public health, safety, or welfare. Were we
to allow a prospective appeilant to unilater-
ally lengthen that process. the “imminent
peril” clause would be rendered virtually
meaningless. We therefore hold that when
a regulatory agency designates a final
order as constituting an imminent peril to
the public, a party wishing to contest that
order must file an appeal to the district
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October 29, 1986

Professor Newell Blakely
University of Houston Law Center
4800 Calhcun Road

Houston, Texas 77004

RE: 2mendment of Texas Rule ¢f Evidence 613
Judge Michael Schattman

Dear MNewell:

Enclo;ed is a copy of a letter that I received from the COAJ with
regarc to Texas Rule of Evidence 613. It is currently on their

acenda, and I have included same in our agenda for November 7-8,
1936.

Very, truly yours,

- LHSIII/tat
A encliosure

Q000257
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(j MICHAELD.SCHATTMAN . i

DiSTRICT JUDGE
348t~ JuDICIAL DISTRICT OF TEXAS
TARRANT COUNTY COURT HOUSE
FORT WORTH, TEXAS 76196-028I
(817) 877-271S

February 28, 1986

Professor Newell H. Blakely
University of Houston Law Center L
4800 Calhoun

Houston, Texas 77004

Re: Texas Rules of Evidence

e
Dear Professor Blakely: :

Thank vou for letter of February 4, 1986. In fact,
Acministration of Justice Committee and Professor Pat Hazel anc L
(: - I have asked to look at a conilict between Rule 267, Tex. R. Civ. B

P., and Rule 612, Tex. R. Ev., concerninc the exclusion of witnesses.

I am cn the

What we will probaebly recommend is that the mandatory lancuage of
Rule 613 be incorporated into an amended Rule 267 and that the
Evidence Rule then be repealed.

I will give some thought to problems encountered in court with
the Evidence Rule and send vou a further response, but thought you
would want to be advised of what Pat and I were doing.

)

MDS/1lw

XC: Professor Pat Hazel

University of Texas School of Law
727 East 26th Street
(_ Austin, Texas 78705

AO000RES
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FEATHER AND SUMNER
ATTORNEYS AT LAW
TWO TURTLE CREEK VILLAGE
SUITE 402
DALLAS, TEXAS 75219
(214) 559-3203

January 31, 1986

Mr. Michael T. Gallager

7th Floor, Allied Bank Plaza
1000 Louisiana

Houston, TX 77002

Re: Committee on Administration of Justice
Rules 207 and 208

Déar Mike:

Enclosed is my formal submission of a revised Rule 207 in
compliance with the Committee's vote on January 11, 1986.
It should be ready for final adoption.

The other of my current responsibilities was certain é%vi-
sions to Rule 208 which were tabled by the Committee.

Best personal regards.

JF/js
Encl.

cc: Ms. Evelyn Avent ,
Committee on Administration of Justice
State Bar of Texas
P. 0. Box 12487, Capitol Station
Austin, TX 78711




Rule 207. USE OF DEPOSITIONS IN COURT PROCEEDINGS.

1. (Unchanged)

2. Substitution of parties pursuant to these rules does
not affect the right to use depoéitions previously taken; and,
when a suit [has been brought] in a court of the United States
or of this or any other state has been dismissed and another
sﬁit involving the same'subject matter is [afterward] brought
between the same parties or their representatives.or successors
in interest, all depositions lawfully taken and duiy £iled in
the former suit may be use