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1 June 26, 1987

2 (Morning Session)

3

4 CEAIRMAN SOULES: Why don't we ¢g¢

5 ahead and go into session. I want to particularly
6 vwelcome Ken Fuller and Elaine Carlson, our new

7 menbers. We also have Diane HMarshall and Judge

3 Raul R%vera; I think they wiil be here later on

9 joining us as ﬁew members. Orville Walker has
10 resigngd, and we cértainly wish him well and thank
11 him for all the work he has done.

12 We are nov getting together & list cf all of
13 the former members of this committee, and we're
14 going to work up some sort of a certificate to
15 present to them forvtheir seryice. And I know
16 " that the comﬁitfee ié unanimous that the? should
17 be commended for their service, and we're working
18 on that project and will kéep you infqrmed about
19 that.

20 e have Ray Judice here who has brought t@is
21 morning this Court Administration Act which he can
22 -- part of what he willi be telling you is the

23 shociking way in which it came tnhrough the

ﬁ‘ 24 ' legislature and the closing moments without much
o 25 notice to anybody, and without much notice from

512-474-5427 SUPREME COURT REPORTERE PRISCILLA JUDCE
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_ 1 anybody or much reaéi;g by aﬁybody,iapparently.
Ly 2 But it's here, before we start the regular
3 business on our agenda, since Ray is here as a-
4 favor to us, I would like to get him maybe to
5 report on this so that we can become informed
6 about it. Ray Judice.
7 MR. JUDICE: Thank you. You have two
8 documents, the Conference Committee Report and a
9 Summary of the Provisions. And the Summary of the
10 Provisions is just our attempt to go through this
11 bill after it wads a fait accompli and try to
12 determine what was in the pill itself.
13 | NMow, to prevent any confusion as you go
14 through the bill, you will see the first portion
15 of the bill does a lot of amending to 200a-1.
16 200a-1 is the same article as the old 200a from
17 the last session. You may recall during the last
18 -- not this immediate past session, but the
15 session before last -- the same thing happened on
20 ' the last day of the session. A Court
21 Administration Act was drafted upon a bill that
22 would have created a Court of Appeals in Edinburg,
23 and passed out of both the House and the Senate at
- 24 the same time. And that became the amendments to
o 25 200a.

512-474-5427 SUPRZME COURT REPORTER PRISCILLA JUDGE
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In the meantime, the 1egisla£iv§ counsel has
been codifying the rules in this particular area
and moving it into the government code. So tne
first portiqn cf this document mékes amendments to
200a-1; the second portion of the document repeats
the same amendments making the amenaments to the
provisions that are in thevgovernment code. In
other words, it is in the process of being moved
from a Statute 200a-1 and putting it into the
government code. So don't get too confused when
it appears that it's duplicative; many of the
provisions, it is in factvduplicative. They are
just amending the two areas.

There was a fairly'simple bill that was
passing through the legislature to make some
amendments -- clean ué amendments to whaf-the
legislature had done to 200a-1 in the 1last
session. It passed the House, went to the Senate.
The Senate made some amendments and sent it back
to the House. The House refused to concur. it
was sent to é conference committee. On Sunday,
the conference comnmittee put together this bill
that you see which really bears very little
relationship to the bill that was.pending before,

or that had been considered by both Houses. Vhat

512-474-5427 SUPREME COURT REPORTERS PRISCILLA JUDGE
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1 it is is just a whole series of amendménts that
2 were tacked 6n. They used the bill number 687.
3 | Now you wil; recall that during the last
4 session ~- when I say the last session I'm talking
5 about the prior session -- the legislature posed a
6 constitutional amendment which was adoptéd which
7 .removed the caption provision. 1In other words, no
8 longer 1s the legislature required, except by its
9 own fules, to érovide notice toc the genéral public
10 as to the subjeét matter of a bill by the caption.
11 They do have a rule that says the subject matter
12 of the bill must be described in the caption, but
%% 13 then it goes further -- the constitutional \
14 amendment goes fufther and says you cannot
15 guestion the validity of a bill on that particular
16. aspect, othéf.ﬁﬁan in either of the two ﬁouses of
17 the legislature. So this is one of the reasons
18 why this bill is guite extensive.
19 Now what does it do? Generally speaking, it
20 ' removes the directives to the Supreme Court to
21 acopt the rules of that administration as a
22 mandatory directive and makes it a "may." In
23 other words, it removes 1t from a "shall" to a
ey 24 "may." It then puts in before each one of the
h 25 elements the word "nonoinding." So when the

512-474-5427 SUPREME COURT REPORTERS PRISCILLA JUDGE
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Supreme Court may promulgate rules dealing Qithv
time standards then the word "nonbinding" is
ihcluded at the.very beginning of that phrase, so
it's nonbinding rules ~- I mean rules relating to
time standards, things of that nature.

It deleted all provisions recommending the
Supreme Court consider rules for a monthly
statewide information reporting system. I never
could uﬁderstand why they put it in 200a.in the
first’place because that's embodied in the bill
that creates the Texas Judicial Council, and since
1929 the council has been -- has had that
responsibility and it's still in that particular
aspect of the state rules.

It specifically provides that any rule
adopted by the Supreme‘Couft may be disaéproved by
the legislature. In other words, it statutorily
gives the legislature a veto over any rules
adopted by the Supreme Court. ©Now, you will
recall in the provision in Article 5 of the Tegas
Constitution, it provides that the Supreme Court
may adopt rules of administration as well as rules
cf procedure provided that they conform to law.

So the legislature had always had, that authority

embodied in the Constitution but hadn't used it --




- 7 N
. 1 as far as I know, has never used it. But now it
r A :
L;J 2 is working it into this particular statute.
3 : It provides that before the Supreme Court may
4 promulgate any rules, a copy of any new rule or
5 amendment to any rule must be mailed to each
5 menber of fhe bar, and they must be -- I think 120
7 days before they go into effect -- and they must
8 be given 60 days for comments. We did a
9 calculation to judge that if you mailed it -- usé
10 U.S. Postage and mailed it at 22 cents -- it would
11 cost approximateiy $15 to $18,000 on each mailing.
12 It also provideé that the Clerk of the
13 Supreme Court is to submit to each member of the
14 bar a copy of any procposed rule or any rule that
15 | was adopted as a matter of fact or any amendment
16 thereto to each member of the legislaturé by
17 December the 1lst of the year preceding any reguiliar
18 session. The othgr matters deal with primarily
19 administrative matters such as education programs}
20 The one change there was that there was some
21 difference in the requirements that the retired
22 judges had to fu;fill as far as requirement as
23 opposed to the acting judges, and they now require
ST 24 the same type of continuing legal educaticn.
h 25 They made some changes relating to the

512-474-5427 SUPREME COURT REPORTERS PRIESCILLA JUDGE
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salaries of the presiding judges. A presiding
judge who is an active judge now recieves a
étipend of $5,000 in addition to his regular
salary. This increases the salary -- that
particular sélary to $10,000. ©Now, this does not
do anything to the salary received as a presiding
judge by a retired judge. lThat is still either
15, 25 or $30,000 per year based on the number of
courts withinlhis administrative region.

This is one thing that you might want to
consider. It is apparent in reading the statute
that a presiding judge may now assign a judge
serving on a county court at law to a district
court bench within the county in which he serves.

Now it's kind of backwards because what it says --

"what the law now says 1is that the presiding judge

may not assign a judge of a county court at law to
a district court outside of the county of his
residence. So it would appear to give the
authority for the first time to the presiding
juége to aséign a county court at law to serve on
-—- as a visiting judge, that is -- to serve c¢cn a
district bench within, but solely within, the
county in which he serves.

I think the other things are pretty well
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inclinec to ~-- there's a whole serigs on mastcers
that is fairly new law that you may want to
review. I'm not too familiar with that pafticular
aspect. I frankly did not go into it and review
it for thiévbarticular purpose, but there is sone
extensive language felating~t0~the appointment of
masters and the use of masters by district -- in
district courts or trial courts.

The reason why-I‘was talking about the county
courts at law serving on the district bench, the
previous law had a provision in it that said that
a judge -- a Qisiting judge assigned to another
court, or assigned to a court, could not hear
matters which his court did not have jurisdiction
over. I hope I've said that cofrec;ly. In other
words, if Judge Joﬁés was assigned to go‘from this
county to another county, then he could hear only
those matters over which his particular court had
jurisdiction. This new law removes or deletes
that provision so that if a judge is now assigned
by a presiding judge to a court, he can hear and
preside over. any matter over which that particular
ccurt -- the court to which he is assigned -- has
jurisdiction.

It establishes the State Board of Regional

512-474-5427 SUPREME COURT REPORTERS PRISCILLA JUDGE
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Judges. This is a new entity. We've previously

‘had the Council of Presiding Judges and that is

still in operation under another provision. But

now there is & new entity that says its the State
Boarc¢ of Regional Judges is created to administer
the newly created District Court Suppor£ Fund. ©So
the District Court SupportlFund is enbodied as a
concept in the law, but they have provided zero
money for that particular provision. And, you
know, so the legislature, of course, did help the
trial courts by éroviding.the -- I mean, assigned
the District Court Support.Funa but there is no
money in it.

CHAIRMAN SOULES: Not much of a fund,
it it?

MR. JﬁDICE: No fund whatsoeger.-
That's generally, I think, one of the major
provisions of this particular bill. I would be
happy to try to answer any particular questions if
you have any questions that you may want to ask
about it.

LCHAIRMAN SOULES: The notice
reguirements for rules and the rules that are
contemplated by this bill are administrative

rules; 1is that correct?

512-474-5427 SUPREME COURT REPORTERS PRISCILLA JUDGE
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HMR. JUDICE: Yes,

CHAIRMAN SOULES: And not rules of
éivil procedure?

MR. JUDICE: No, acministrative rules.

CHAIRMAN SOULES: Ckay.

MHR. JUDICE: Admninistrative rules are
what they are referring to here.

CHAIRMAN SOULES: How nmuch attention
do you understand this bill got ffom the
legislature? Tell me again how it was that this
logistically got done?

MR. JUDiCE: Well, there was one bill.

It was very, very -- it would have provided sone

~of these, but very few of the provisions that are

included in this bill that had passed the House
and éone to the Sehate. The’Senéfe had ﬁade some
amendments, the House refused the Senate
amendments and asked for a conference committee.
At that time -- now, there were about five or
six different bills that had been -- that were in
various stages of consideration by the
legislature. Most of them were still in
committee, had never been voted out of committee
-- most of which had never been actually aebated

by committee. Those bills were pulled out and

474-5427 SUPREME COURT REPORTERS PRISCILLA JUDGE
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;T 1 draftead onto the bill that was pending, in
A 2 additicn to which there were a number of otherx
3 aééects that I had not been able to find that were
4 in any bill that had been considered that were
5 placed in this particular bill.
6 'So it was just a series of amendments that
7 were developed by the confgrence committee and
8 reported back, and they were -- the bill was then
9 adopted without debate in both Houses. They jusf
10 concurred in the =-- and that's usually =-- of
11 course, that's not that unusual on the last day of
12 the‘éession because if you have ever sat down in
13 the hour of the last day of the session, you will
14 find that they will do 500 bills on the last day
15 of the session. 1I'm exaggerating a little,
16 obviously, but they will do a tremendousAamount of
17 bills with never any debate, it's just vote -- 1I
- 18 mean, I move to concur the.-- in the conference
19 committee and they'll just pass it pro forma.
20 ' CHAIRMAN SOULES: Where did the
21 inpetus for.these provisions come from? Was this
22 something the Supreme Court was seeking to have
23 the legislature do, Judge?
24 JUSTICE WALLACE: This was sponsored
25 by Representative Betty Denton in VWaco. Frankly,

512-474-5427 SUPREHE COURT REPORTERS PRISCILLA JUDGE
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- 1 I think 1t was an anti-Chief Justice move on her
Lo 2 part and in response to those administrative rules
3 that thé Chief was -- you know, we fought ocver for
4 about a year and a half. And I think that =--
5 wasn't that the main impetus behind these -- most
6 of these changes, Ray?
7 IiR. JUDICE: VWell, one aspect, Judge,
8 there's a lot of other aspects in there, and she's
S -- Betty has certainly got her provisions written
10 into this bill. Primarily her major -- the major
11 provision in this bill is the deal where there is
12 a statement that the legislature did not intend to
13 mandate additional funding by the local county
14 governments to - fund any aspect of the Court
15 Administration Act. There were a number of other
16 , répreseﬁtatngs that had bills tﬁat were‘drafted
17 ~ onto this, also.
18 CHAIRSAN SOULES: Well, the
19 administrative rules that became effective by
20 order of the Court of Fevruary 4, 1587 were
21 ~ reconmmended to the Supreme Court without dissent
22 from the task force. But was Ms. Denton not aware
23 that -- I realize there was a great deal of
o 24 controversy over a 2—year(period before February
- 25 4th -- before the February 4th crder was signed.

512-474-5427 SUPRENE COURT REPORTERS PRISCILLA JUDGE
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But at the last task force, the wrinkles were all
ironed out, as it were -- the disagreements were
ironed cut ;- the time standards became standards.
In other wo;ds, there were a lof of -- a lot éf
the controversy that had come up was addressed in
those rules and the sensitivities of the task
force and the Court to those are shown on the face
of those rules, and not one person on the task
force dissented from that final work product. But
we still have this controversy in the legislature;
is that right?

JUSTICE WALLACE: I think an awful lpt
of those people are not even aware of the rules
that were finally promulgated. And it'é just a
matter of the idea that, you know, there was a
mévement to do it and they were heading éff any
future movement was the impression I got out of
it.

CHAIRMAN SOULES: And since February
4th -- although I hear some agonizing over how_do
we. get to cémpliénce with the time standards, and
that's agoniziﬁg -- but I do not hear controvérsy,
as such, over those rules. Some jurisdictions
have problems and some districts are going to have

proolems getting there or getting even close for a
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1 " while. ‘Bgt dc you andAyour office hear a lct of
2 cdntroversy about the February 4th work product
3 that the Supreme-Court finally promulgated?
4 | MR. JUDICE: ©No, because remember that
5 what was finally promulgated had, in effect, been
6 in operation for over 2 years. Those ruies had
7 been promulgated oy the Supreme Court, what, about
8 2 years previous, wasn't it, Judge?
9 ' JUSTICE -WALLACE: December of '84.
10 - CHAIRMAN SOULES: In December of '84
11 there was a very close set of rules, but the
12 February 4th '87 rules were a little bit more
13 explicit, and had a few more items in there. But
14 ‘essentially, they did derive from the December '84
15 start at adm}nistrative rules; is that right?
16 MR. JUDICE: Uh-huh. |
17 CHAIRMAN SOQOULES: What are we going to
18 have to do to -- if anything -- I realize you've
19 just got this on your plate, Ray. What does the
20 ' Supreme Cou?t Advisory Committee and the task
21 force, and ultimately the Supreme Court, need to
22 dp to these xules, if you have had a chance to
23 determine, to bring them into conformity with this
24 ‘ bill? Do we have to make any changes in them?
25 MR. JUDICE: "As far as I see, the
512-474-5427 SUPREME COURT REPORTERS PRISCILLA JUDGE
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_ 1 rules fit right into the pattern that they require.
;4 2 now except for the fact, of ccurse, that when they
3 say nonbinding and -- but the rules, if I remember
4 correctly -- and I have not checked this
5 specificaliy; and I will just as soon as I get to
6 the office -- the rules that were adopted that
7 went through this committee then made it a
8 | directive rather than mandatory. I mean, made it
9 a "should" instead of "shall" even on the time
10 standards. So the time standards, if I remember
11 correctly -- Judée, do you remember correctly as I
12 do -- that time standards were not made eabsolutely
13 mandatory on any particular session.
14 JUSTICE WALLACE: Right. And maybe
15 there is something along the end of this bill, but
16 this is~éll prospective tﬁe way it'starté out at
17 the first. Is there anything on the back
18 repealing any administrative rules that you found?
19 MR. JUDICE: No, sir.
20 | JUSTICE WALLACE: So this has to do
21 with the administrative rules tha? are going to be
22 promulgatéd in the future. And I know of none in
23 the making, so I don't think there is any
L 24 immediate concern about them.
UE
- 25 MR. JUDICE: I may repocrt to you, lir.

512-474-5427 SUPREIIE COURT REPCORTERS PRISCILLA JUDGE
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- 1 Chairman, and the other members of the comnittee,
L;J 2 that since those rules have been adopted, my
3 office has been working on developing the software
4 for caseful management systems. And we're making
5 it availabie to any and all trial courts
6 throughout the state, if they want, which woﬁld
7 save them tremendous amounts~of money, that would .
8 help them keep abreast of their dockets at any one
s | time so that it would fit in with the rules. The
10 only expense to the trial court would be the
11 purchase of a personal computer.
12 And we've checked out and we've worked with
13 maﬁy of the ccurts, and in every aspect it was
14 well under $5,000. We are talking about between
15 3,500 and about $4,500 for thevhardware. We'll
16 ?rovide them with ﬁﬁe software and the wﬁat little
17 training is needed to place this in operation.
18 We've had over 700 trial judges, clerks,
19 coordinators, court‘reporters, judge's
20 secretaries, whocever the local courts wanted to
21 bring, to cdme in, sit in in this room in a ocne
22 day session -—~- we bring them in about 30 at a time
23 -- anda go over this software that we're
- 24 developing. And we're making the'édjustments SO
) 25 that it will fit each individual situation. And

~
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éhat;s why we bring them in and have a full day's
deveiopmént.

Judge Wallace has addressed several of these
-~ O0f the caseful management seminars that we>have
had in this area. And those who are using it seem

to feel that i1t meets the needs

as required both

by the -- by this statute in the rules of
administration. So the mechanic part of following
the rules is out theére for those who want to usel
it.

Now in the much larger counties that are
using mainframes, we have nct been able to addregs
that because we just don't have the personnel to
go into the larger counties that are using
mainframes. But we dé have available the Dallas
-- some of the Dallas judges have gone oﬁt on
their own and bought personal computers and are
using our system, even though the Dallas Ccunty
provides them with a mainframe capability.

CHAIRMAN SOULES: Any guestions fo;
Ray? Ray, thank you very much for bringing us
that information. Good 1l1luck to you.

Okay. Now as I hear that, then, there is no
need to be concerned on our part that we have to

take any action on the administrative rules, no

474-5427 SUPRENME COURT REPORTERS PRISCILLA JUDGE
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‘ 1 mandate that anything be changea. We'll go
i 2 forward based on the February 4th order, Judge, of
3 1872
4 JUSTICE WALLACE: Yes, sir.
-5 | CHAIRMAHN SOULES: So any of the rules
6 of civil procedure that we may address and will
7 key to this case disposition and so forth, we can
8 have in mind the February 4, '87 c¢rder is going to
9 govern; 1is that righf?
10 JUSTICE WALLACE: Yes.
11 CHAIﬁMAN SOULES: Thank you. Judge
12 Raul Rivera is here now. I want to welcome him to
%g 13 our committee. Judge, welcome.
14 . JUDGE RIVERA: Thank you. I'm glad to
15 be here.
“16 B " CHAIRMAN ‘SOULES: Our local
17 - administrative judge in San Antonio, and of course
18 I'm pqrticularly pleased to have him join the
19 committee and pleased that the Supreme Court saw
20 fit to appoint him as well as Ken Fuller and
21 Elaine Carlson and Diane Harshall. Ve have the --
22 the minutes .0f the last meeting are right inside
23 the supplement. And they've been circulated
i‘ 24 before. They have not changed from the time they
o 25 were circulated except that we did try to.get

512-474-5427 SUPREHE COURT REPORTERS PRISCILLA JUDGE
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20
everyone's input. Does anyone have any
recommendations that these minutes be changed any
fﬁrther? There being no recommendation for _
change, then they stand approvedAas noted here in
the supplement.

You should have two booklets. One that I
mailed out -- and if you didn't bring yours today
there are some extras over here on that two-wheel
dolly -- it's got a‘'plastic cover. And then
another one that's got a manilla cover -- it's a
suppliement -- and there are some of those over
there too. If you have these two books then you
have the agenda that the Chairman provided. In

addition to thét, we have the proposed Rule 47

which is going to be Item No. 1. 1It's on

‘legal-sized paper. Does everyone have this?

Steve McConnico is the special subcommittee chair
of that and he's got some copies.

In conjunction with this legal-size handout,
on Page 1, which is a bunch of series of 0's and
then finally a 1 in the suppiement, you see it
starts with @ letter from Scott, Douglas and
Luton, that's Steve's firm and signed by him.
Second is the act of the -- or the resolution of

the legislature that they are going to get into
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the supersedeas business if we don't, I guess, is
the essence of it. They are going tc study it for
two years. Those materials may also bear on _
Steve's report and I just wanted to get them
before you; And Steve, you have the floor, then,
to report on your supersedeas committee's work and
whatever recommendations yocu may have.

MR. McCONNICO: Well, because ofAthe
recent legisiative activity, Luke appointed a
subéommittee and asked us to look at supersedeas
bonds. We did and we have come out with a
proposal. I think we passed that out to each of
you now. We're going to start with Rule 47 and
and then go to Rule 49. There are some other
rules that will be affected by this, but these are
the two main rules. The other rules maiﬁly, if we
adopt anything, will be clerical. We can clear
those up pretty’qgickly.

We had two purposes when we started to look
at this. The subcommitteé was Bill Dorsaneo,
Elaine Carlson, myself, Pat Beard; the ones that
worked on this felt that something should be done,
and there were two purposes. First, we wanted to

make sure that the judgment creditor was fully

protected and he wasn't going to lose his

-

o
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1 judgnent. Second, we felt like there should be
2 some discretion given to the trial court where
3 they could protect the judgment debtor where the
4 judgment debtor could have a meéningful appeal if
5 he couldn't put up a supersecdeas bond.
6 S0 the guestion, is how do we balance those
7 two interests? I'm going to summarize this, but
8 if you look at Rule 47, if you look at the part
9 starting "Money Judgment," within this we have
10 kept the general rule that when someone gets a
11 money judgment they must put up a bond which is
12 equal to that judgment and its interest and its
é 13 cost.
14 Now, we have stated that the trial court can
15 deviaﬁe from this general rule after he gives
16 notice to éli parties and has a hearing.‘ The
17 gquestion is what are going to be the groundes for
18 deviation. We came up with two alternatives. We
19 didn't have -- the subcommittee wasn't unanimous.
20 Alternative lNo. 1 was that simply the posting qf
21 the amount -- if he can show the judgment -- the
22 debtor can show that posting the amount of the
23 bond or derosit could cause him irreparable harm
‘ 24 and also show that not posting suchn bond or
o 25 deposit will cause no substantial harm to the

512-474-5427 SUPREME COURT REPORTERS PRISCILLA JUDGE
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] 1 judgment creditor, then there could be somne
-
L 2 deviation from the general rule. That's
3 Alternative 1. \
4 Now under that alternative, if you take the
5 fact situation that you have & judgment against,
6 for examnple, Southern Pacific, Aetﬁa, Texas
7 Commerce Bank -- any deep pocket -- for $800,000,
8 that particular deep pocket is not going to be
9 able to show that it will cause me irreparable
10 harm to come up with this bond. Consequently,
11 he's got to conform with the general rule we have
12 today and he's got td put up the money for the
13 bend.
14 Mow, the sécond alternative is a little bit
15 different. Both o¢f these alternatives were taken
16 from the federal case laws. Aﬁd the fedéral case
17 laws come out in two different ways on this. 1In
18 the second alternative, the judgment creditor, if
19 he shows -- the judgment debtor shows that the
20 judgment creditor will be adecguately protected for
21 any loss or damage occasioned by the delay on
22 appeal by order of alternate security or
23 alternative security then that covers it. Uliow
24 there are federal cases that have this type of
25 language. Underx this/hypothetical, for exanple 1if

512-474-5427 SUPREME COURT REPORTERS PRISCILLA JUDGE
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Ford loses a case for $160,000, Ford says, "I've
got pienty of assets." They're always going to be
abple to get $160,000 from me; there's no reason
for me to put up a bond. Under ﬁhat alternati?e,
that might punt. Under the first alternative,
that wouldg’t punt. ©Now that's really the basis
and the guts of Rule 47.

You then ge; to the problem which Rule 49
addresses: Well, hdw are you going t§ appeal
this? Suppose we adopt this and all of a sudden
you're going to go to the Court §f Appeals.
You're the judgment creditor and you're going to

say to the Court of Appeals, "Look, we don't like
J

what the trial court did." The problem we had 1is
we didn't want the appeal -- and this was Bill
Dorsaneo's idea to begin with -- with all the

baggage of a mandamus hearing. We thought it
would take too long so conseqguently what we put in
is that the trial court's order could be reviewed
on a special motion to the Court of Appeals. We
file a motion to the Court cf Appeals.

Now we might have to change'the Rule of
Appellate Procedure 43 to state that such motion
is not an interlocutory appeal. Bill doesn't

think it i3 an interlocutory appeal anyway. But

512-474-5427 SUPREME COURT REPORTERS PRISCILLA JUDGE
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if people here feel that it 1s, we might have to
change Rule 43. I do not think it is after
reviewing the case law.

Then we alsc state well, if you-go up teo the
Court of Appeals, you d§n't want it toc sit there
and then have your judgment in limbo, so we put in
the language that such motion shall be»heard at
the earliest practical time. Then we also put
that the appellate court may issue such temporary
orders as it finds necessary to préserve the
rights of the parties. That language is taken out
of Rule 43.

Basically, thoée are the two big changes in
these rules that we are proposing. There are a
lot of smaller changes. We've always substituted
appellate. We've used the word judgment debtor;
we think that clarifies it, clears it up. We
think using -- instead of appellee, using judgment
creditor is a better word. These are small
changes. Rule 615 of the Rules of Appellate
Procedure would have to be changed for post
judgment discovery, but those are minor changes.
These are the two big changes. I leave it open.

CHAIRMAN SOULES: Comments?

MR. TINDALL: Wnich one is your

474-5427 SUPREME COURT REPORTERS PRISCILLA JUDGE
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- 1 committee recomnending? Alternate 1 or Alternate
Lﬁ 2 2?
3 MR. McCONKICO: I perscnally support
4 Alternate 1. Elaine Carlson felt that Alternéte 2
5 was better and she can give her reasons for that.
6 I'll just say that she felt that Aiternate 2 camé
7 more under the Cpen Courtsg§¥§ision of the Texas
8 Constitution. It wouldn't be any problem with
9 Alternate 2 violating it. And I didn't meénlto
10 get into your bailiwick.
11 PROFESSOR CARLSON: No. I think that
12 succinctly states it.
13 MR. LOW: What 1is the standard of
14 review?
15 MR. McCCHNHICO: Well, that's something
16 that we also —-- because at first we were‘
17 discussing whether it should be abuée of
18 discretion. But we did put abuse of discretion
19 becausé under the present rule, if you look at
20 present Rule 47 -- |
21 _ " ?ROFESSOR DORSANEG: 49.
22 MR. McCONNICO: Yeah, 49. 1I'm sorry.
23 It just says it will be rev;ewed and it doesn't
24 give the standard. Sco we képt the standard that
25 is in the present rule. |

512-474-5427 SUPREME COURT REPGRTERS PRISCILLA JUDGE
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HR. LOW: But the problem is in
determining whether it's proper or imprower. You
have to have some standara to go by cr the judge
could just say, "Okay. I find he won't be
protected.é -When it's just -- that's just not the
way it 1is, and what are you going to do about it?
I mean I don't know what standards you would
follow, but I'm concerned about the fact that
there is no particuiar standard.

MR. McCONNICO: -Well, I think in the
rule -- if we go with Alternate 1, we've got the
standard in the rule that it must be thet it was
going to cause irreparable harm to the judgment
debtor and not posting such bond would cause no
substantial harm to the judgment creditor.

MR. LOW: Weil, the judge ﬁakes that
finding but then what do you say? I mean, if he
makes that finding does the Court of Appeals, do
theé say, "Okay, we'll review that under this
standqrd"? Or do Qe just take it to you and say,
"well then, you make the determination"? Is it a
new determination? Is it 1like a trial de novo?
What is the standard?

MR. McCOHNNICO: Well, we've also put

in there it could be a trial de novo -- well, it's
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1 not going tovbe aAtrial de novo, obyiqusly, at the
2 Court of Appeals because we have said that the
3 Court of Appeals may remand to-the trial court for
4 findings of fact or the taking df evidence.’ And
5 they might need more facts and they might need
6 more evidence.
7 But we felt like with these rules, and
3 especially Rule 49, it was better not to say and
9 not to give them a standard as wé have done in
10 Rule 49 now. We have given the Court of_Appeals a
11 standard to review any of these matters on appeal
12 because we thought the only alternative was.abusg
%; 13 of discretion and I thought that was too strict --
14 could be too strict.
15 MR. TINDALL: The federal courts are
16 | goiné in both Qays around the country. Is that
17 what yoh're‘——'
18 MR. MHcCONNICO: No. The Federal
19 courts =-- the Federal rule is silent to this.
Zb There is nothing -- if you look at the rule, i;
21 doesn't addfess.this. So then you've got to look
22 at the Federal case law. There seems -- more of
23 the Federal courts state that to get a reduction
i 24 in the supersedeas bond -- and it K appears they are
- 25 pretty stingy in allowing people to do it =-- most
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1 of the courts to me -- and the folks that have
=
Lo 2 been involved in the Texaco-Pennzoil litigation
3 will know this better because they-have probabiy
4 briefed it a lot closer —-- but from my review of
5 the cases it appéars that most of the Federal
6 courts state the only time you can reduce the
7 supersedeas bond is it you_show it's going to %?g%
8 the judgment debtor irreparable harm, and it's not
9 going Eo cause any harm to the judgment credifor
10 if it's reduced. And they may add the language on
11 "it serves the end of justice."
12 But there are some Federal courts which in
13 actuality what they've done is said, "Okay. Ford
14 Motor Company, they might be ablie to make this
15 bond, making this bond is not going to hurt them
16 but they've always had the assets so why-do we
17 make them? Why is it important that they make the
18 bond?" And that'; Alternative 2.
19 MR. LOW: So your Federal court also
20 -- I mean, ycu don't -- their rules are a little
21 bit different in tﬁat ycu have moved your peril if
22 you require them to put it up because if you're
23 wrong then you have to end up paying for it. But
24 we don't have a provision like that so when you're
25 applying Federal law to this you've got a

512-474-5427 SUPREME COURT REPORTERS PRISCILLA JUDGE
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different foundation than the foundation that
we're placing this on because people don't, in big
judgments, unless'you're pretty sure —; you don't
ask them to_put ﬁp one because ybu gon't want-to
end up having to‘pay for.it.

MR. McMAINS: That's right. A
supersedeas bond is the cost of appeal to be taxed
in the Court of Appeals in the Fifth Circuit. So
if you've got somebody paying a $200,000 premium;
you had better be certain that you're going to be
able to get it atffirmed.

MR. SPARKS (EL PASQO): Vell actually
the district that they remand the case take back
to, the district court decides whether the premium
is to be péid or not. But most of the time they
say yes, and they areisubstantial. |

MR. LOW: That{s right.

CHAIRMAN SOULES: Most of the time
they do tax the premium as cost?

. MR. McHMAINS: Yes. If it's been lost.,

CHAIRNAN SOULES: Elaine, what do we
hear from you on your alternative view? What 1is
are your reasons for supporting the cother
alternative?

PROFESSOR CARLSCHN: I would just like
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I think Alternate 1 is more decsirable from an
administrative point of view. My concern was
whether orlnot the first alternate would be
sufficient to cdmply with the COsen Courts
Provision of the Constitution.

And my concern 2manates particuiary from twoe
cases, one Of which is Evets (phonetic) vs. Luce
(phonetic) which was a U.S.-Supreme Court case
which went so far &s tq suggest that a defendzant's
right to an appeal as qguaranteed by & state had
oeen denied when his privately retained lawyer
failed to file a statement of facts. In my mind,
that is a very, very broad reading of the
guarantee of appeal 1if a state's Open Courts --
Constitﬁtion has an Open Courts Provision which
Texas dées.

My second concern is out of the Texas Suprene
Court case of LeCroy (phonetic) vs. Hanlon
(phonetic) -- and perhaps Judge Wallace and
Professor Dérsaneo could give us their insight as
well ~- whesein our Supreme Court held that the
denial of access to the trial court level to open
court was accompiished when a litigant was

required to file a filing fee at the district
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court level which went to theAéeneraL revenue
C i) |
part. And it was not a guestion, as I read the
obinion, of the litigant being able to pay the
filing fee,‘just that it was an unreasonablie
denial of accessvto the Court.

So I'm reading the case law to suggest that
if a state goes beycnd the U.S. Supreme Court and
the Constitutional guarantee and guarantees its
citizens the open court access, then the state
cannot through rules or other case law deny
unreasonable access. And I'm afraid if our
standard is -- 1if you can only waive the posting{
the mandatory posting, and the supersedecas bohd by
irreparable harm showing, that that could still be
a denial of access to the litigant and show it's
unreasonable and that he shoula ﬁave beeﬁ allowed
to post some alternate security.

MR. LOW: But doesn't that go to the
appellate --

CHAIRMAN SOULES: Rusty, why don't we
hear from ydu? I know you've got some ifeelings
about any changes.

[IR. HcHAINS: Well, one of the
problems I have with Alternate 2 is that it

assumes that the only thing that you would

-5427 SUPREUE COURT REPGRTERS

g
2y}
H
n
(@
4
(o

LA JUDGE



A

10

11

13

14

15

16

17

18

15

20

21

22

24

25

512-474-5427 SUPREME COURT REPORTERS PRISCILLA JUDGE

33
evaluate a bond or its desirabilit&,to be ?osted
is for the celay. And that's just not true
particularly in Texas which is pretty mucn of a
haven for debtbrs -- much more so than most other
states, in fact =-- such that, you know, quite
frankly I think the banks and a lot of the regular
credit folké would be very upset‘if the only thing
they thought they were concerned about on a bond
was whether or not there was a -- you Know, how
much time it was going to take. There's an awful
lot of default judgments, and then sometimes they
get involved in appeal practices.

If that would just result in delay, I think
it would jﬁst clog up the courts. A lot of times
it's cheaper to pay a lawyer tc appeal a case than
it is to pay the numbers. And in fact, I think
that's going on right now in a lot of cases. It
bothers me that -- you know, that at least
Alternative 1 looks to me to have a rational
basis. That is, it is suggested that there is an
exceptional circumstance that the trial judge
should have -the ability to determine. And much
like -- it loocks to me like the standard of
irreparable harm is very much like an injunction

standard.
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Sc I'm not sure that the courts w&n't chooée
a discretionary review standard anyway whefher»we
do it or not simply because the question of
irreparable harm is kind of akiﬁ to this
injunction issue. So I guess the oﬁly reél
Guestion is whether or not we're doing something
indirectly that ‘we don't kncw that we're doing
from the standpoint of what the appellate court
should want to treat this as.

The second thing is =-- which you didn't talk
about, I think -- Scott is the continuing trial
court jurisdiction aspect of it which is also
strange to me. ft's a different issue, but I
would-support Alternative 1l from the first parﬁ of
his standéoint as distinguished from Alternate 2
because I think that for oneiﬁhing Altéfnéte 2 is
just going to be filed in evefy case. Alternate
1, at least, you don't clog the motion practice as
much as we keep doing with various hearings.

CHAIRMAN SOULES: Philosophically -
of course, this is just some background on this
rule, anyway, that gbes back some -- I sense a
problem with the very first insert at the bottomnm
of A because it does not address the issue that

the COAJ has always wanted addressed and that this

512-474-5427 SUPREME COURT REPORTERS PRISCILLA JUDGE
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committee has always emghasized and that is-the
preservation of the effectiveness of the judgmént,
whatever 1t 1is. If you've got a billion dollar
judgment against a $10,000 corpofation, the
effectiveness of that judgment is $10,000; it's-
not a billion dollars. I mean I don't know what
the effectiveness of it 1is, but the effectiveness .
of the judgment is what the plaintiffi is entitled
to have protected by dollars or by otner security;
And this just talks about delay damage on appeal.

One argument, folks, is that that just means
the interest that would run on appeal, not thg
judgment itself. And I believe that in the first
insertion we need to put -- read with me here, 1if
you will -- "The trial court may enter such orders
which adequately" -- inéert this -- "preserve the
effectiveness of the judgment and" -- and then run
the rest of the sentence.

MR. McCONNICO: Luke, I don't
understand where you want us to put it down.

CHAIRMAMN SOULES: Okay. Start in (A)
in the last sentence: "The trial court may enter
such orders which adegquately presérve the
effectiveness of the judgment.”

MR. BRANSON: So at your hearing you
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would basically try the assets of the dor?oratioh?

CHAIRMAN SOULES: You could. Preserve
fhe effectiveness cf the judgment and then protect
the judgment creditor -- I think that's againét
any loss rather than for any loss, but that's-——

MR. BRANSOHN: Aren't ycu really asking
for more trouble than you're curing there? You're

going to end up with some hearings on bonds that

rare going to last for months.

CHAIRMAN SOULES: That's right. And
there's no doubt about it, but we're there in the
practice.

MR. JONES: Mr. Chairmann =--

CHAIRMAN SOULES: Yes, sir. Franklin
Jones.

MR. JONES: I need a little
enlightenment. Of course my philosphy is that if
it ain't broke, don't fix it. But I understand
that the legislature has mandated or suggested to
us that we have messed with this ruie.

CHAIRMAN SOULES: The legislature has
set up a study committee to change the -- to study
and recommend statutory changes in the supersedeas
practice in Texas. And 1f we don't do something,

presumably they will. That --
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. 1 MR. JONES: 1Is that the result of the
Eiﬂ 2 Texaco litigation?
3 CHAIRMAN SOULES: It was.
4 ' MR. JONES: So what we're pondering
5 here tcday 1is cﬁanging our rules to satisfy the
6 legislature and Texaco.
7 CHAIRMAN SOULES: No.
8 MR. MCMAINS: No.
9 MR. BRANSON: Just Texaco.
10 , CHAIRMAN SOULES: No.
11 MR. BRANSON: The legislature hasn't
12 spoken yet.
13 CHAIRMAN SOULES: If you go back
14 historically what we're”still taliking about is a
15 request that the.committee on Administration of
16 Jusﬁice put to this committee fwo years ago.
17 MR. JONES: Well, I remember that and
18 of course we had ;o vote two years ago to -- so
19 strdng we didn't even consider it.
26 MR. EEARD: It wasn't like this, {
21 though, Franklin.
22 ~CHAIRMAN SOULES: Well, I den't think
23 " the record will bear that cut, Franklin. It will
i 24 not bear that out, the record.
; 25 MR. BRANSON: It certainliy will, HMr.

512-474-5427 SUPREHME COURT REPORTER PRISCILLA JUDGE
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1 Chairman, because I made the motion and it

2 carried, not in one meeting but two meetings.

3 ‘ CHAIRMAN SOULES: No, that's not true,

4 Frank. One meeting was to table and the next

5 meeting waé different. And --

5 HMR. BRANSON: Well what did Frankiin

7 just say? HNot to consider it, just table it.

8 Isn't that what you do?

9 " CHAIRMAN SOULES: Well, I thought he
10 said defeated it.
11 MR. JONES: Well, that's not really =--
12 I'm just'bringing that up as a maﬁter of inquiry.
13 I think that the committee ought to consider why‘
14 this is before us and, you know, we've had I don't
15 know how many years of supersedeas practice that
16 ‘ nobody has complained about until Texaco committed
17 such a gross wrong that they got hung for $11

18 billion dollars.

19 MR. BEARD: Well, I disagree with

20 Franklin's statement. There have been a numbe; of
21 defendants who have settled their cases when they
22 have wanted to appeal because they could not post
23 a supersedeas bond and couldn't take the

L 24 catastrophe that occurred if they. started
) 25 executing it. So it has been a recurring

512-474-5427 SUPREME COURT REPORTIRS PRISCILLA (UDGE
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~ 1 undercurrent all over the state and we are not
e : :
Lo 2 giving them access to appeal, so I disagree with
3 Franklin. That problem has always been there and
4 we ;hould have scme way to provide that appeal.
5 At the same time, let me say, Luke, that I
6 think that last sentenée under (A) takes care of
7 the problem you're talking about. It adeguately
8 protects the judgment creditor. If they only have
9 $10,000 worth of assets, the court may enter an
10 order that states that they stay in the same
11 position. They use the word status quo in other
12 drafts and -- but it's the same thing they do in
13 bankruptcy court. They come in and they want to
14 use cash collateral. They've just got to
15 demonstrate if they use the bank's -- the cash
16 that they are not going to get any worse'off. And
17 it's a lot of problems because, you know, a lot of
18 times they spend ;he bank's money. But I think
19 that language gives the court ail softs of leeway
20 ‘ to face problems we can't even think of --
21 contingencies. So I don't think -- I think it
22 ought to stay just 1like that.
23 | CHAIRMAN SOULES: Well, Pat, let me
o 24 ask you -- maybe I'm just not seeing a problem --
\ 25 but you say protect the judgment creditof but you

512-474-5427 SUPREME COURY REPORTLERS PRISCILLA oUDGE



40
1 stop there. This doesn't stop there. This says a
2 limited protection. This is a very limited
3 protection for the judgment creditor that's
4 written in this last sentence. 1It's not much
5 protection.
6 MR. BEARD: I disagree with you there.
7 I think that if --
3 CHAIRMAN SOULES: It says --
9 MR. BEARD: If you look and see well)
v/lO you know, there is no way the judgment creditor --
11 this corporation has only got‘$10,000. How 1is he
12 going to pay 1it?
ii 13 CHAIRMAN SOULES: Well that's not th;
14 issue that's here in this sentence that I'm
15 seeing, and that's why I'm trying toc get you and I
16 to seé the samé issue.
17 : MR. BEARD: Well £hat's what it means
18 to me. It's just like a bankruptcy issue. It
19 adequately protects the judgment creditor if
20 that's all he's going to get.
21 . CHAIRMAN SOULES: Against what?
22 _ ﬂR; BEARD: Any loss or damage that he
23 éuffers by -- as long as his §$10,000 is going to
N 24 be there.
(R
) 25 CHAIRMAM SOULES: But that's the

512-474-5427 SUPREME COURT REPORTERS PRISCILLA JUDGE
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- - 1 effectiveness of the judgment, noct the interest on
L 2 appeal. The only thing that this protects if you
3 read it literally is the delay damage on appeai.
4 MR. McCOHNNICO: Luke, may I add
5 something?
6 MR. BEARD: Well, thé damage on apgpeal
7 could be the loss of your whole principal.
8 MR. McMAINS: Luke, my personal
9 | reading of that, I think maybe that language may
10 have started out possibly for that purpose; But
11 if, in fact, you adopt Alternate 1 and leave the
12 rest of the money judgment rule in there, you
13 don'tlhave & problem because the rule is you've
14 got to secure the whole judgment "unless" -- and
15 this is the only exception -- and then you deal
16 § with the unless. So, I mean, whether you‘amend
17 (A) or not really doesn't make any difference as I
18 see 1it.
19 MR. BEARD: Well, just strike the
20 ' "occasioned by delay or appeal," just any loss oé
21 damage.
22 HR. McCONNICO: I agree with that, and
23 I think if there's any confusion --
;f 24 CHAIRMAN SOULES: That's fine.
- 25 MR. McCONNICO: -- takes care of 1it.
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1 | CHAIRHAN SOULES: Done. I mean if
2 that's the sense, then I don't have any problen
3‘ with it as long as we don't have a limitation of
4 what we're protecting. Sam Sparks of E1 Paso.
5 | MR. SPARKS (EL PASO): You know we're
6 talking about the standard on irreparable harm. I
7 don't -- I would favor Alternative 1 for scme of
8 the reasons stated, but we'ré also not looking at
9 "not posting such bend or deposit would cause nol
10 substantial harm to the judgment creditor." To
11 me, that's the phrase.
12 . I don't know how you're going to generally
éi 13 convince anybody of that in most of the cases th;t
14 we're thinking about. I think that is the harder
15 of the two standards to obtain any relief from the
16 trial court. And this gives somne improvément over
17 the existing system, but as a practical matter I
18 don't see that it's going to do --
19 MR. McCONNICO: Do a whole lot?
20 | MR. SPARKS (EL PASO): That's right.
21 , MR. McCONNICG: I agree. And as the
22 Federal courts have‘applied it, it really hasn't
23 been that édifferent than our practice. It's a
i 24 very strict practice.
. 25 MR. BRANSON:  i4r. Chairman, I'm ¢going
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1 to move again to table this matter, and I'm going
2 to ask the lawyers in the room who are retained by
3 either --
4 CHAIRMAN SOULES: I haven't recognized
5 it for thaﬁ purpose.
6 MR. BRANSON: -- by either side not to
7 vote on the issue, and that this matter be tabled
8 until the Court has decidea the Texaco case.
9 Thereafter, I think.it's an appropriate matter of
10 study for this committee. Until then, I think
11 it's inappropriate and it offends my consideration
12 of what the appropriate ethics of this coﬁmittée
13 are.
14 CHAIRHAN SOULES: Further debate?
15 MR. BEARD: Well, it's not supposed to
16 be debatable but I oppose that. I think-this
17 is --
13 CHAIRMAN SOULES: Well I haven't
19 recognized him for the motion.
20 MR. BEARD: -- a matter to be taken
21 up. I think this is a matter we ought to act
22 on -- .
23 CHAIRMAN SOULES: We will act on 1it.
24 MR. BEARD: -- and not wait for the
25 committee from the legislature to come up with
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1 something.
2 CEAIRMAN SOULES: One way or another,
3 we'll act on it.‘
4 MR. BRANSON: In that the Chair is one
5 cf the attorneys retained by cne of the parties -in
6 that ‘litigation, I would ask that a tenporary |
7 Chair be appointed.
8 CHAIRMAN SOULES: That issue is moot.
9 MR. BRANSON: VWell since it's been
10 ‘adppted on at least one, and I believe two prior
11 occasions by this committee, Mr. Chairman -- and
12 incidently I would like for you to look up in the
%g 13 record those occasions because the last felliow ‘
14 .that called mé a liar was a little younger than
15 you are and he got an opportunity to whip my ass
16 ‘ Qhen it was over with -- becguse I did make that
17 motion and it was passed by this committee.
18 CHAIRMAN SOULES: I've read the motion
19 and reviewed the motion, but we need to debate
20 this. We've got =-- the Supreme Court has takeq a
21 pounding in the legislature this last time. And
22 if you -- we're going to see it again and again in
23 tﬁese materials. We need to address issues before
& 24 they get there. We will not have.another
- 25 cpportunity to promulgate a rule change before the
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1 legisliature neets again.

2 MR. BRANSON: How dc¢ you know that?

3 MR. JONES: That was the point of my
4 inquiry, Mr. Chairman. I don't know wﬁat the

5 legislatuxé did and I --

6 CHAIRMAN SOULES: Well this book 1is

7 full.of those materials.

8 MR. GONES: -- and I apologize for my
9 ~ignorance but I'm -~ you know, maybe it wouldn't
10 be entirely unfair for you to tell me, would 1it?
11 CHAIRMAN SOULES: All right. If you
12 will look at page 3 of the Supplement, there 1is
13 the Senate resolution.

14 MR. BRANSON: While you're looking at
15 that, Mr. Chairman, let me ask you a gquestion. Do
16 . you think we're going to assist the Courﬁ in their
17 current problems when the majority of this

18 committee is reta;ned by the litigants in that

19 case i1f we make a recommendation to them? Do you
20 think that is really going to enhapce the Ccurt's
21 position when you ==

22 CHAIRMAN SOULES: Let me make this

23 announcenent.

o 24 MR. BRANSON: -- have a group of
h 25 lawyers who are on retainer make the
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o 1 recommendation?
;;— 2 CHAIRMAN SOULES: The supersedeas
3 issue in the Pennzoil-Texaco litigation is a dead
4 issue. There is nobody =-- no laWyer in that
5 litigation ié representing any party that has
) anything to do with supersedeas. 1It's over.
7 MR. BRANSON: And you're going to
8 suggest that the actions of this committee will
9 not be presented to-the Court when argument§ are‘
10 ‘ made --
11 | CHAIRMAN SOULES: Absolutely.
12 MR. BRANSON: -- as encouragement fof
é;A 13 the Court to act?
14 CHAIRMAN SOULES: Absolutely. Both
15 sides say that. 1It's a dead issue.
16 | MR. HCHMAINS: There isn't any issue,
17 Frank.
18 ’ CHAIRMAN SOULES: it's over.
19 MR. McMAINS: I'm just saying =-- I
20 mean there isn't anything. It's done, dead
21 letter. There isn't anything we're going to do
22 that would affect the litigation. That was not
23 ﬁrue the last time. But the U.S. Supreme Court
24 has made that decision, and then the bankruptcy
) 25 subsequent filing -- I mean basically that's it.
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It's all moot from a standpoint of the merits.

MR. BRANSON: In that case I withdraw
ny motion to table.

MR. McHMAINS: And there isn't any
issue in thé appeal anywhere -- I mean in the
application for writ. And I assﬁme that they are
not going to raise it on response, so I --

CHAIRNAN SOULES: No.

MR. McMAILS: -- we don't -- all of
that is immaterial, frankly, from a standpoint of
the advisability. And I -- frankly, I feel very
strongly along with Luke that I would prefer that
this committee and the Court speak to this issue‘
before the legislature gets a hold of it and rides
off on 5 wild ride. That's all I'm --

' MR. JONES: I agree with that. I
think all of us in this room want the Court to
preserve its rulejmaking éuthority. I méan I
thought thatfs why we had -- that's why I got my
Senator to vote against what I cail the Texaco
rule because to me 1its just repulsive for a
goddamned litigant to go over to the legislature
and get a law passed. Andé that's what they tried

to do.

And, you know, I don't like for this
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committee to be blackmailed by that'litigant, and
I kind of perceive that that's what's happening.
Now maybe we ought -- maybe we've éot to knuckle
under; and if we do, I'm willing to knuckie
under. Bu£ if that's what happening, I want to
know about it.

CHAIRMAN SOULES: VWell, it is. And
we're going to see more of it if we get into the
papers, Franklin. And the thing about it 1is, wel
do a better job when we address these Qecause we
unaerstand the issues better. And here at this
table, we can talk about the real problems and we
can narrow it doyn if we can tell the Court what
we feel. And in almost every case —-- as a matter
of fact, I think in every case where the Court

considéred our work product after the last

‘sessions, they did what we asked -- what we

suggested be done.
But if we leave that as something to happen
over at the legisiature =--

‘MR. JONES: The only real problem with
that -- Mr. _.Chairman, what I have a problem with
is whether or not we are adopting a rule here
under pressure from all of these idiots over here

across the street.
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CHAIRMANM SOULES: We are. And it's
just like we éhanged the special issue practice
because of that pressure. This committée has, at
times, responded to legislative pressures.

V.MR. JONES: Mo, the legislative

practice we changed because 1t was a goddamned
inanity.

CHAIRMAN SOULES: Well there was a 1lot

el

of pressure from the legislature too. Anyway,
let's get to the text-of this proposal 47. 1Is
there a suggested amendment that we delete the
words "occasioned by the delay on appeal" at the
very end of (A)? ‘

MR. McCONNICO: I so mer.

MR. BEARD: Second.

CHAIRMAN SOULES: All right.A Any
discussion? In favor say aye.

COMMITTEE MEMBERS: Aye.

CHAIRMAN SOULES: Okay. So that tékes
care of paragraph A. Should the word be protect
the judgment creditor "for any loss" or "against
any loss"? |
MR. BEARD: "From," shouldn't it?
MR. McCONHICO: I'd say "against."

CHAIRMAN SOULES: And that -- we'll




16

17

18

19

20

51

o

50

make that textual change. Okay. That takes us to
(B) .

PRCFESSOR BLAKELY: Hoew will thét
sound to read again?

‘>CHAIRMAN SOULES: The last sentence,
then, of (A) will read, "The trial court may enter .
such orders which adequately protect the judgmenf
creditor against any loss or damage."

MR. LOW: Luke, I still wonder why
don't you protect him not just from any loss or
damage but occasioned by the appeal, really. But
I guess that's the same.

PROFESSOR EDGAR: In the context of.\
the sentence, I don't think there is any problem
there.

MR. FULLER: You~want to prcﬁect him
against loss as occasioned by the appeal not loss
of business opportunities and everything else.

MR. LOW: That's right.

MR. FULLER: You know, if I had
$100,000, I might tell ycu to invest in something
that made a Jdot of moﬁey.

MR. LOW: But that might be a
different loss, not what you're really protecting

from a loss occasioned by the appeal. That's what

-474-54
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. 1 the whole thing is about and not just any loss of
[t 2 "they may suffer." What, from the judgmeﬁt or
3 what?
4 CHAIRMAN SOULES: Well, we could put
5 back in "oééasioned by the appeal" and leave
6 "delay" out so that your just not talking about
7 the delay aspect of i;.
8 ’ MR. FULLER: Yeah, leave out delay and
9 leave in "occasioned by the appeal."
10 PROFESSOR EDGAR: Yeah, I think that
11 makes better sense.
12 , MR. LOW: And then that would make
@i 13 better sense and would tie it in with what you'r;
14 talking about.
15 CHAIRMAN SOULES: I see. Ken, I thank
16 you. That was Ken Fuller thaﬁ.made that.
17 suggestion.
18 MR. JQNES: Is there a motion, Mr.
19 Chairman, on the floor as to Alternative 1 or 27
20 MR. SPARKS (EL PASO): Not yet.
21 'MR'. McCONNICO: ©Not yet.
22 _CHAIRMAN SCULES: Let me see 1f I have
23 this right now, and instead of "which" -- which I
T 24 got hung up reading a moment ago -- I'm going to
: 25 read "as will." "The trial court may enter such
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orders as will adeguately protect Ehg judgment
creditor against any loss or damage occasioned by
the appeal." Any further discussion on that?
Okay. All in favor of that change now say aye.

COMMITTEE MEMBERS: Avye.

CHAIRNAN SOULES: Okay. Now we'il
move to paragraph (B) and the discussion of
whether to use Alternative 1 or 2 or something
else.

MR. JONES: Mr. Chairman, I move the
adoption of Alternative 1.

| MR. SPARXS (EL PASO): I second.

MR. LOW: I second that.

CHAIRMAN SOULES: Moved and seconded
that Alternative 1 bé -— 1is there any further
discussion on that?

MR. FULLER: I think that's ill
advised.

CHAIRMAN SOULES: Ken Fuller.

MR. FULLER: I think this is a rea}ly
big show, gang, and I think -- it may be that it
should be adopted -- but I really feel that we
ought to have more discussion. We're making a
major change in the law. There's,some strong

feelings around this table and I don't -- I'm not
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L 1 really knowledgeable in this area, but I'm smart
S 2 enough to see a roman candle go off when I see it
3 and I think we better talk about this some more.
4 And it may be that that's what we want on this,
5 hopefully.'
6 CHAIRMAN SOULES: Well that's where
7 we're about now is talking about which
8 Alternative --
9 ' MR. FULLER: I don't want to vote on
10 it but let's discuss itf
| 11 CHAIRMAN SOULES: Yeah. We want it
1z fully discussed, no guestion. Okay. What
13 discussion -- the motion has been made and
14 seconded that we use Alternative 1. That simply
15 gets it on the table for discussion. 1It's been
16 discussed to some extent before, but jusﬁ because
17 you've said your peace once, you can say it again
18 because we now haye that issue squarely before us.
19 Who would like to speak?
20 MR. TINDALL: Luke, I'm in the dark on
21 these issues. I don't know how most states deal
22 with these issues. I know all the press we had
23 this Spring over the Texaco case, but our --
24 CHAIRMAN SOULES: lMost states pretty
25 much follow the Federal practice of Rule 62. And
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many --

MR. TINDALL: But I'm told that's
Silent.

MR. McCONNICO: It is silent, but the
Federal caée law has set up these standards and
they séy the appellate court can change the
supersedeas bond on appeal. Now that is pretty
widespread in every circuit of the country.

What we did here -- and I'11 talk a little
bit more about Alternate 1 -- we first went back
and looked at the Committee on the Administration
of Justice aqd their proposal. They had a
proposal that it was to keep the status quo. We
didn't know what the status quo was or what it
meant. Okay? That didn't make any sense to me
and you always ggt into the problem of réélly what
is the status quo.

We then looked at the Federal cases. This
was the strictest standard that was iq any of the
Federal cases. And it's rarely used because
you've got two things you've got to meet, and both
of them are _pretty high hurdles. And I think to
protect the judgment creditor —-- and that's
something you've got to have right up at the front

-- this is as strong a standard as I have seen in
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any of the Federal cases. We have not gone and
iooked -- I know the pecple in the Pennzoil-Texzaco
litigation probably did -- I did not go locok at
what New York, California, Iliinois and other
states did.

I know.there is a division in other states.

A lot of states like Luke's states -- I've got the
New York, California law hére -- but their codes
are silent to it, then the courts £ill it in.

Some states, their codes aren't silent to it.
There are even some states that have the old Texas
rule that the supersedeas bond has to be twice the
judgmentj But there is a divisicn; there is no
uniformity acress the country that I saw.

And Rusty would know this better than I, but
just going through.this and trying to geg a handle
on it, I went back -- we went back and looked at
the Federal law. 'This was as strict a standard as
I could pull out of any of the Federal cases and I
thought it would satisfy both of the policies that
we wanted to protect. llake sure a judgment debtor
-- and I didn't even think about Texaco -- but if
it's the lobil station across the street and if
they get hit because a gas pump goes oif for

$80,000, they're not going to be able to put up
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‘l the bond._ But they might have assets over there
2 ‘of 120, so I wanted those guys toc be able to be
3 protected.
4 And that's how we wrote this in because then
5 a court coulé say: "You're not going to get rid
6 of any oi your aésets. You're going to keep all
7 of your assets in place so the judgment creditor
8 can collect."™ But then the HMobil station could
S come in and say: "I'm never going to make this
10 bond. 4There's no way." "The only way I'm going
11 to make this bond is to go into bankruptcy or go
12 out of business," and you protect the judgment
%i 13 debtor.
14 MR. BRANSON: Mr. Chairman, I've got a
15 question before we --
16 - | _ CHAIRMAN SOULES: Yes, sir. 'Frank
17 Branson.
18 MR. BRANSON: -- vote on Alternative 1
18 or 2. Sometimes the amount of the judgment
20 interest of the cost is not adequate to protec;
21 the judgment debtor particularly where you've got
22 cross appeals and matters that have been NOV'd.
23 MR. McCOINICC: Well, we pulled that
- 24 right out of the language of the existing rule.
- 25 That's the rule we have.’
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1 . MR. BRANSOIi: Whether it was there or
2 not, it is still not adequate if we're dealing
3 with the law in the field. You could easil& have
4 some treble danage issues NOV'd by the trial court
5 wnich could reqdire substantially higher bonds for
6 protection than yourlactual judgment. But
7 couldn't you include cross appeals -- the amount
8 of judgment and/or cross appeals?
9 CHAIRMAN SOULES: Frahk, help he get'
10 to the language you're looking at so I'm not --
11 MR. BRANSOIN: (B) --
12 CHAIRMAN SOULES: (B), let's see.
%_ 13 MR. BRANSON: -- "The amount of
14 deposit.”
15 MR. McCONNICO: The first sentence.
16 ~ That languagé we underlined, that langua§e should
17 not be underlined because it's not a change. But
18 you're right, that's -- if it's a problem, it's a
19 problem with the existing rule.
20 | CHAIRHAN SOULES: The first sentence
21 shouid not be underlined?
22 MR. HMcCONNICO: It should not because
23 that's the way the rule reads now.
: 24 MR. BRANSON: Well,'if we're dealing
- 25 with the rule anyway, why don't we go ahead énd
512-474-5427 SUPREME COURT REPORTERS PRISCILLA JUDGZ



10
11
12
13
14
15
16
17
18
19
20

21

22

23

24

25

58
address the problens that‘exist? If<you're going
to protect thé judgment creditor and debtor you
need to do it to the potential full judgment.

MR. BEARD: That would change all»of
our practice in Texas --

PROFESSOR EDGAR: Well then you don't

have a judgment, Frank. See =--

MR. BEARD: -- levee attachments
before you éven filed your lawsuit.

MR. BRANSON: You've got a cross
appeal for definition.

PROFZESOR EDGAR: Pardon?

MR. BRANSON: You'wve got a cross
appeal for -- a cross point for definition. If
you can dgfine the amount of the bond by looking
at the cross points as well as the judgménts.

PROFESSOR EDGAR: Well, you've got to
look at the judgment, not the points that are
raised on appeal. It's not what judgment you
might ultimately obtain, you're trying to protect
the judgment that's been entered by the trial

court. -
MR. BRANSOHN: 7ell, but aren't you

really -- rignht now we are addressing the total

rule as I understand it. Aren't you really trying
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to ensure that whatever judgment is.ultimately
entered there arevassets to --

PRCFESSCR EDGAR: Only the judgment
entered by the trial court.

MR.‘BRANSON: Philosophically, why not
protect the entire matter? |

PROFESSOR EDGAR: Now that's another
guestion entirely.

MR. BRANSON: We have a rule here
that's broad enough to do that.

CHAIRMAN SCULES: Let's see. Sam
Sparks of El Paso.

MR. SPARKS (EL PASC): I want to ask a
guestion of the subcommittee and I'm -- I'm going
to jump over Frank's thought for a minute. On
Alternative 1, would it be within the spirit of
Alternative 1 if you entered into -=-- or the judge

entered an order "no requirement of the bond

" shall™ -- but the judgment debtor each year would

have to pay $50,000 on the judgment until the
appeai was held. Now that's the kind of thing I'm
locking at when you look at whether or not the
iudgment creditor will suffer substantial harm
during that appeal.

MR. BEARD: Sam, what we're trying to

512-474-5427 SUPREME COURT REPORTERS PRISCILLA JUDGE
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1 do 1is leave that to the court that has to devise
2 that order.
3 MR, SPARK (EL PASO): No, I
4 understand that. I'm just asking is that
5 something that the court could do under this rule?
6 MR. McCONNICO: Well, the last
7 sentence might give them that much leeway because .
3 the last sentence of (B) states that in such case
9 the trial court may stay enforcement of the
10 judgment based upon an drder which adequately
11 protects the judgment creditor for any loss or
12 damage occasioned by -- and I think we need to
13 take out "delay" again -- by the appeal. Now that
14 gives a lot of leeway.
15 CHAIRMAN SOULES: It seems to me in
ié the Alternatives =-- in Alternative 1 you;ve got to
17 find irreparable injury to the debtor and no harm
18 to the creditor. The other case, the second
19 really picks up what we did in (A) and says you
20 must =-- "The trial court must enter an order that
21 will protect'the judgment creditor from any lcss
22 occasioned hy the appeal," and gives a trial court
23 latitude to make the decision as to what is
24 protective, without having to als¢o find that
25 whatever might be protective is required because
512-474-5427 SUPREME COURT REPCRTERS PRISCILLA JUDGE
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L 1 anything else would do irreparable hgrm to the
T 2 creditor and so forth.
3 fR. JOLES: Mr. Chairman, my motion 1is
4 on the floor --
5 CHAIRMAN SQULES: Yes, sir.
6 MR. JONES: -—- and I would like, I
7 think, with the consensus of the committee to
8 amend it to strike out the word "delay" in the
9 . last line of Paragraph (B).
10 ’ MR. McCONNICO: I second.
11 MR. SPARKS (EL PASO): I second.
12 PROFESSOR EDGAR: Do you want to be
13 consistent, though, and change the "which"
14 preceding "adequately" to read "as will"? Mr.
15 Chairman?
16 ’ CHAIRMAN SCULES: I'm sorry.- liadley
17 Edgar.
18 ) PROFESSOR EDGAR: Do you want to be
19 consistent in that last sentence as we were in the
20 last sentence in the first paragfaph by saying "as
21 will adequately" rather than "which adequately"?
22 " .CHAIRMAMN SOULES: Yes. Where is that?
23 PROFESSOR EDGAK: It's the third liine
24 from the bottom.
25 MR. JONES: Is that your motion,
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1 ladley?

2 PROFESSOR EDGAR: Yes. If that's all
3 right with you.

4 ‘MR. JONES: That's fine.

5 MR. HcCONNICO: And also we need to

6 make it consistent to change "for any," to

7 "against any."

8 CHAIRMAN SOULES: Let me see, I was

9 writing and I didn't hear the last comment. Whaf
10 was 1it?
11 MR. McCONNICO: To make it consistent
12 with our prior sentence at the end of (A), we need
13 to change "for any loss to judgment creditor" --
14 "for any loss,"™ to change the "for" to "against”
15 -- "against any loss.”

16 PROFESSOR EDGAR: And also 'cﬁange

17 "protects" to "protect."

18 CHAIRMAN SOULES: Can we just get a
19 consensus, sort of a show of hands, how many feel
26 that -- mainly I'm trying tc f£ind out now the

21 extent tc which the discussion has now progressed
22 to see if we're close -- ready for a vote. And
23 there.was some sensitivity to what Ken was saying
24 here.

25 How many feel that the strict standards of 1
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are preferable to the -- just providing that it

must be adequately protected which is in 27

(At this time the vote was
(taken by a show of hands,
(after which time the

(meeting continued as
(follows:

CHAIRMAN SOULES: Okay. It seems to be

a fairly strong consensus that the stricter

standards would apply. Is that why there's not

much discussion on 2? Now I know that Elaine has
discussed it but if we're there, well -- does
anyone else want to discuss number 2?2 Or Elaine;
do you want to speak YOur peace one more time
before we vote?

PROFESSOR CARLSON: No, iAjuét wanted
to caution the committee on that possibie problem
down the road. I‘would like to respond a littlé
bit further to Mr. Tindall's inquiry a little bit
earlier and to some remarks Steve made about the
Federal rule. And I'd like to also say I'm not
retained in _the Texaco-Pennzoil judgment. This is
ﬁy independent judgment.

The Federal rule -- cases that I read

interpreting the Federal rule are not saying it's

o
~]
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a matter of a court's inherent power of the tfial
court to provide for alternate security. The
predececssor to the Federal rule expressly gave the

Federal trial court the power to'provide for the
ultimate security. The Federal appellate rule
continues to give the Federal appellate courts the
review of the trial court's order of alternate
security.

And so it's a matter of rule intérpretation
and not inherent power of the court. And that is
why I think that we need a change in the Texas
rule -- whatever it might be, Alternative 1 or 2
-- to Rule 47 to really f£ill the gap that's a pa;t
of cur Open Courts Provision.

MR. TINDALL: What about the issue of
the bohd feé? In my one supersedeas, thé only
person who made any money was the insurance
company that extracted a king's ransom. I mean I
always thought that was offensive. I mean if we
go with Alternate 1, do we need tc also deal w%th
the bond fee because Steve's example of a $120,000
judgment agginst Exxon, 1f you hold their feet to
ﬁhe fire, they've got to put it up. TIt's a

ridiculous bond fee.

MR. McHMAINS: But they den't have to
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buy a surety bond. I mean one of the problems is
that Exzon and a 1ot of the other big companies,
they just get a sister éompany or somebody else to
sign on as a surety --

#lR. JONES: All they have to do 1is put

a Cb up.

MR. McMAINS: That's right.

MR. BEARD: Well we shouldn't try to
cover any details of what -- just leave that to

the trial courts.

MR. TINDALL: Well, but is cost an
issue that we should -- I'm talking from a point
0of inguiry. This 1is s¢ radicai a change that if
we go this route and you give the ﬂudge the
discretion, then what about the bond fee? They
séy the Federal courts evidently have a fule on
this, right?

CHAIRMAN SOULES: Sam Sparks.

MR. SPARKS (EL PASO): Let me just say
that a lot of these decisions don't have any
practical effect on where we practice. The
Western District blanket will not give any orders,
period. You either put up a supersedeas or not.
I'm in some rather large cases that I sure have

gotten funded in, have offered to put up CD's, and
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of course it's not acceptable because ci the
negotiations betwéen the parties at that point and
the court won't enter an ordér on that type of
thing.

And a lbt cf times it's because you can't get
a bond. I mean it doesn't make any difference
what it is, you just can't purchase one. And I
also want Fhe recora to reflect I'm not in the
Texaco case either.- But Luke's statement of
number 2, by inference, being not as restrictive
as Alternate.l, in my judgment, is not correct
bepause'number 2 aoesn't really go to the problem
we're talking about. Number 2 just allows a
judgment debtor that has the assets to avoid the

payment of a bond in my judgment. So I really --

..on 1 if we're talkihg about making any change for

‘the "betterment" or to respond to the legislative

préssuré, we're locking at Alternative 1, I think.
CHAIRMAN SCULES: Well, let me read
the (B) now with Alternative 1 in there as 1
understand it, and then we can get a vote.
"When the judgment is a sum of money, the
amoﬁnt of the bond or deposit shall be at least
the amount of the judgment ‘interest and costs.

The trial court may deviate from this general rule

5427 SUPREME COURT REPORTERS
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if, after notice to all parties and_a hearing, the
trial court finds that pcsting the amount of the
bond or deposit will cause irrepérable harm to the
judgment debtor, and not pocsting such bond or
deposit wiii cause no substantial harm to the
judgment creditoi. In such a case, the triail
court may stay enforcement of the jucdgment based
upon an order which adeguately protects" --

PROFESSOR EDGAR: "As will."

CHAIRMAN SOULES: Well, that doesn't
fit there.

MR. McCONNICO: "Which" might be
better.

CHAIRMAN SOULES: "Which" is better.
We'll leave it -- "which adequately protects the
judgment creditor against any loss or daﬁage
occasioned by the appeal;"

MR. JQNES: Are you going to change
"for"™ to "against"?

CHAIRMAN EOULES: Yes. I've read it.
Are we ready toc vote?

JAR. BRANSON: Hr. Chairman, before we
do that, I gidn't mind Sam jumping over my
guestion but I'd like for the committee to address

it, if we could, and that is the question ¢ where

512-474-5427 SUPREHNE COURT REPORTERS PRISCILLA JUDG
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1 you have a verdict"by a jury that is different

2 from --

3 CHAIRMAN SOULES: frank, please.

4 Let's vote this first and then-?

5 MR. BRANSON: Well, but we're voting

) on language and all you'd have to do is add

7 “judgmenta, make that "potential judgment" or

8 "verdict."

9 -CHAIRMAN SOULES: Well, while we've
10 got this much before us, I'd like to get a vote,
11 and then if you want to look at that we'll go to
12 it. But just as a matter of organization -- tho;e
13 in favor as read, please show by hands.

14 MR. JONES: This is Alternate 1, my

15 motion?

16 CHAIRMAN -SOULES:‘ Yes, sir. Okay.

17 Opposed? That's unanimously recommended, then.

18 MR. McMAINS: No, Eleine had her hand
19 up.

26 ) CHAIRMAN SOULES: Oh, I'm sorry. I

21 didn't see your hand. I looked for it but it must
22 have been owvwer there behind Tony somewhere.

23 Elaine registered a dissent.

24 Now Frank, tell me what -- express your

25 point.

512-474-5427 SUPREME COURT REPORTER PRISCILLA CJUDGE
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MR. BRANSON: Well, my qguestion is if
we're attempting to protect the litigants in their
various positions after the jury comes back and
you have some NOV'd issue which if the appellate
court findé were improperly hNOV'd, they would
refocrm the trial judgment. Then you need to
protect the judgment creditor's ability to Collect
what the jury attempted to award them. And all
you would have to d§ is change the word "judgment"
in (B) to put "potential judgment based on the
jury verdict."

CHAIRMAN SOULES: Let's take a
consensus. Who's for discussing that and who'g
not? Who wants to discﬁss Frank's suggestion,
hold up your hand?

MR. JONES: Well, I think we ought to
discuss any suggestion.

MR. LQW: Yes, I think so too.

CHAIRMAN SOULES: All right. Let's
discuss it. I don't mean to say --

MR. BEARD: Well, Frank, why don't you
have summary judgment issues in there too?

MR. BRANSON: Well, 1f you're making
them post a bond and the issues that were NOV'd

are three times in some ‘instances, and in sone
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instances more than that -- éhe originai judgment
that's entered --.and if you had a trial court
that improperly NOV'd it, the judgment creditor
has got no protection on appeal under the eﬁisting
law. If we're addressing the rule, let's see if
we can get them some protection too.

HR. MCHMAINS: Yes, but Frank the point
is he's not a judgment creditor. He really
doesn'ﬁ haveAa judgﬁent. I mean you're talking
about him being a verdict éreditor and --

MR. BRANSON: Well, I understand that.

MR. McHAINGS: -- there is no such
animai. But you don't have to post a supersedeas
bond because what happens if you don't? Nobody is

going to excute on a verdict when the judgment

is --

MR. BRANSON: But heretofore you head
to post supersedeas bonds in all cases. We've now
changed that if the Court adopts our rule. I'm
suggesting that we address the underlying
potential problem along the way.

-CHAIRIMAN SOULES: Frank, put it in the
form of a mction so we'll know --

MR. LOW: But if you {did that, Luke =--

CHAIRMAN SOULES: -- we can see what

512-474-5427 SUPREME CCURT REPORTERS PRISCILLA JUDGEH
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1 we're talking about, know what we're discussing,
- - :
b 2 if you wish.
3 MR. BRANSOIl: Okay. I would -- all
4 right I would move that (B) be amended to read as
5 follows: I-'When a judgment is a sum of money, the
6 amount of bond or deposit shall be at least the
7 amount of the judgment and/or the amount of the
8 judgment sought on cross aépeal, interest and
9 cost."”
16 CHAIRMAN SOQOULES: It's moved. Is
11 there a second? DMotion dies for lack of a second.
12 Now let's go bn to (C) and carry through with
é? 13 the text of the proposed 47. And then I guess tge
14 next point, really, of discussion is going to be
15 the review or continuing trial court jurisdiction,
16 " Rusty, that you raised. But we need to get
17 through the textual changes anyway. Steve,
18 explain what follqws then in (C) and (D) and so
19 forth.
20 MR. McCONNICO: Well, these changes
21 are really just following through with land and
22 property with the money judgment. What we need to
23 change in each of these is they all repeat the
e 24 laﬁguage "by the delay on appeal." We need to say
- 25 "by the appeal.”
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_ 1 CHAIRHMAN SOULES: So drop out "delay
Eﬁﬂ 2 on" in each place?
3 MR. HcCONNICO: Yes.
A  CHAIRHAN SOULES: And you're accepting
5 that amendment, then, your committee is, to drép
6 out the "delay on"? Bill?
7 PROFESSOR DORSANEO: That's fine with
8 me.
9 lPROFESSOR EDGAR: Well, wheré does
10 that language appear at? B
11 ’ CEAIRMAN SOULES: In the top line of
12 pageA2 is the first time I see it.
13 PROFESSOR EDGAR: Yes, but he said it
14 appeared in‘all of the rest of them.
15 PROFESSOR DORSANEO: Not many of them.
16 ' ", MR. McCONNICO: Well, it appéared in
17 (C) --
18 MR. McHAIKS: I think that's the only
19 one it appears in.
20 MR. McCONNICO: That's the only cne.
21 I'm sorry. vThat was a misstatement.
22 Well, basically what we've done in each of
23 these again, in (D) ana (E), we've given the trial
b 24 court the discretion to suspend enfcrcement of the
- 25 money judgment with or without the apéropriate

512-474-5427 SUPREME COURT REPORTERS PRISCILLA JUDGE
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1 additional security. But that's just tryiﬁg to
r | |
b 2 make each of these consistent with (B). VWe've
3 added that to each one.
4 Now we've also marked out language that --
5 because we had to do this so quickly ——‘well, not
6 that -- we've done it in the last couple of Geeks
7 -—- there are some prcvisions in Rule 47 that do
8 not appear in this because they are no  longer
9 applicabie to.tﬁis.- And we might need to go back
10 and you might need to loock at Rule 47. Well let
11 me see 1if I could bring out some of that language.
12 It's not so much in Rule 47, as we did leave out a
13 lot of lénguage in Rule 4%. And when we get to-
14 Ruie 49, there's been a lot of language in Rulé 49
15 that no 1onger appears in the new rule.
16 Now I think the big problem is going to come
17 up - well, hopefully it's not going to be a big
18 problem, but it's:something we need to take notice
19 of -- in (K) under the continuing trial court
2ﬁ ‘ jurisdiction because this provision is not in Rule
21 47 as it's written now. This is an addition. And
22 previously when we've discussed this rule, most of
23 the changes have been proposed tc occur in a new
£ 24 paragraph sub (K); in fact, that's where the
h 25 Committee on Administration of Justice éroposed

£12-474-5427 SUPREME COURT REPORTERS PRISCILLA JUDGE
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that the rule be changed to begin witﬁ; I will
give you a minute to read paragraph (K). I think
it's self-explanatory, but it is a new addition
that doesn't appear in our existing rule.

WVhat we came down to in paragraph (X) ié that
there cduld be a change in the judgmént creditor;s
or the judgment debtor's sfﬁuation. And if the
judgment debtor's situation changed, we had to
have some type of aﬁthority in the trial court tég
go back and redo the security that it can put up
by the judgment debtor. That's why we put in
paragragh (X), to give the trial court continuing
jurisdiction to eérrect anything that might occur
while the appeal is ongoing and after the trial
court loses its plenary powver.

MR. LOW: You kind of have aAaual
jurisdiction.

MR. McCONNICO: Sometimes you are
going to have dual jurisdiction. And, in fact, we
probably do right now just like Rusty said. That
was our conclusion. But this makes it express.

-MR. LOW: I don't see anything wrong
with it.

CHAIRMAN SOULES: Rusty --

MR. McCONNICO: I mean it's stated

512-474-5427 SUPRE#ME COURT REPORTERS PRISCILLA JUDGE
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ncw. . ‘ )
CHATRMAN SOULES: Rusty, you had some
éensitivity to this earlierx expressed; How do you
see this (K)?
| MR. McCMAINS: 'The only real comment I
have, I do thiﬁk that based on case law that we

have right now, there is a suggestion that you can

make such a motion -- that is, any motion that
relates to the right to supersedeas -- for
instance, in nonmoney judgments -- even after

appellate jurisdiction is attached to the court of
appeals. So I'm.not sure this is anyfhing but a
codification insofar as the recognition of plenary
jurisdiction.

But the question ivdo have,iiﬁ appears that
it doesn'g'reall§ gife you any encourageﬁent to do
it early.  And the only gqguestion I have is:

Should there be -= I can understand why you want
to give them jurisdictién with regards to changed
circumstances, o0r someone contencding that there
are changed‘circumstances. My qdestion is: Do
you want to.essentially encourage people just not
to worry about it until the subject comes up. I
mean under this rule, basically you‘don't have to

initiate anything until six months into the appeal




.76
) 1 if one so desires. I mean should you have any,
F :
Lo 2 you know, for good cause? I mean should there be
3 ahy limitation on your abiliity to go to the trial
4 court? I don't know.
5 | ﬁR. McCONNICO: I don't think so.
6 - . MR. LOWQ Limitation is based on a
7 change and you don't know when that would occur.
8 MR. McCOKRNICO: That's right.
9 MR. MCMAINS: MNo. No, this is not
10 limited. -This gives the trial court jurisdiction
11 to mess with that order or to entertain the
12 reqdest for the first time made after the case is
13 pending on appeal.
14 CHAIRMAN SOULES: Well, the judgment
15 creditor may not -- may be reluétant tc delay and
16 execute. |
17 MR. McMAINS: Oh, I understand. I
18 | understand.
19 CHAIRMAN SOULES: And so as long as
20 that's the status, the judgment debtor will be.
21 moving to get help.
22 HR. McMAINS: Don't get me wrong, I'm
23 not urging --
e 24 CHAIRMAN SOULES: Nothing 1s changed
- 25 . really until somebody decides to execute =--
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MR. McHAINS: I'm not urging that
there should be ohe, necessarily. All I'm saying
ig that there is no either restric£ion or even
encouragement to have done it earlier.

CHAIRMAN SOULES: I'm not tr_ying to
argue that there should be. Ii'm simply trying to
put that conéept out there that maybe there is no
need for anybody to seek until -- really nothing
has changed as far as the relationship of the
pdrties except somebody six months later decides -
that they've got the courage to start executing
it.

MR. BEARD: Well, what we're doing ig
just eliminating a question as to the trial lawyer
as to where does he go to try to modify that
order.

CHAIRMAN SOULES: Sam Sparks. That's
right.

MR. SPARKS (EL PASO): Well, we're
doing something more, thcugh, and I think it is a
good =-- and that is telling the trial judge,
whoever or wherever the trial judge is, that they
éan do it. A lot of them -- you know, sometimes
you can't get Rusty on the phone to tell the judge

that he can do that, and I think it's a good
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provision.

MR. LOW: Ho, you could end up though
with -- you've got it on appeal. You could end up
-~ if it's not limited to how many motions ycu can
file in a trial court, you can end up where you've
got a hearing on this in the frial court at 9:00,
court of appeals at 9:30 -- I mean I can see the
dual_jurisdiction thing. It could be some play,
and I don't know how you would déai with it.

HMR. McMAINS: One question that I have
is whether or not we snould be éésentially
encourag%ng them to go to the trial court first
because our Rule 48 -- and maybe that's where ﬁ;
need to make the amendment_is in the appeliate
rule —-~islsuggest'that what you cén do in the
apéellaté rule is to reviéw'a trial court's
déterminaﬁion under this rule because really and
truly the appellate courts don't have really any
fact-finding ju;isdiction, and really has no
business entertaining testimony or affidavits ghen
the trial court hasn't had a chance to make a
decision.
| PROFESSCR CARLSON: Isn't that really
what Rule 49 says?

MR. BEARD: Well, Rusty, you can have
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a delayed appeal and this will supepsede -- as
long as it's not sufficient -- the court of
appeals will simply raze it. That's just an
administrative act, it doesn't require any
hearing.

CHAIRMAN SOULES: Elaine Carlson says
isn't that really what Rule 49 does is make the
court of appeals a review court after the triail
court has been addressed under (K).

MR. BEARD: I don't really think,
thoﬁgh, in those instances where people have
posted a supersedeas 5ond that the passage of time
has caused the interest to exceed the amount of ‘
the supersedeas bond.

CHAIRMAN SOULES: As a matter of rules
history that we're ﬁaking here, is it thé intent
of the proposal from the committee to require a
litigant to go fi;st to the trial court for relief
and then have the court of appeals be a review
court for whatever the trial court has done?
Moving first to 47(K) and the trial court, and
then to 48. _ I mean, have I got the numbers right?
Humber 47 (K) and the trial court, subject to 46
reviewv.

MR. TIWDALL: Luke, I think that's a
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good approach. The dual jurisdiction is an issue
we have in divorce cases a lot. And we got the
Iegislatdre to overrule that Boniface (phonetic)
case that said you couldn't enforce by contempt in
the trial ébﬁrt'when the case was on appeal. And
that's the law we have now is you can étill
enforce the judgment in the trial court even
though it's in the Supreme Court of Texas sb --
because the appellate courts aren't equipped to
have these evidentiary hearings.

CHAIRMAN SCULES: Let's see, as I'm
reading 47 (K) and 49, the way that they are’'on the
table right now, we go first to the trial court‘
under 47 (K), and only after that then we go to the
court of appeals under 49. If that's the intent
of éhe committee, that's the way it seemé to me to
read.

PROFESSOR DORSAMNEO: Well really we go
under 49(B), and then (K) would give jurisdiction
to do (B) after plenary power, right?

CHAIRMAN SOULES: Right.

PROFESSOR DORSAIIEO: But it is a
iittie bit -- it's not completely clear in 49 (A)
when it says "the trial court's order" that we're

talking about what takes place after the first
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sentence of 49(B).

CHAIRﬂAN SOULES: How can we make that
clear?

PROFESSOR DORSANEO: I think we could
change the second sentence of 47(B) to say that
the trial court may make an order deviating‘from
\this geﬂeral rule, or order a deviation from this
general rule.

CﬁAIRMAN SOULES: Judge Raul Rivera,
you had you hand up, please, sir?

JUDGE‘RIVERA: I had a comment. It
might be a lot simpler and a lot;more direct if we
just say that the trial court will have power ané
continue jurisdiction to modify its orﬁers under
this rule during the pendency of the appeal,
period. >Then it wouldn't conflict or inﬁervene or
overlap with Rule 49. And I think that's
consistent with other rules that we could modify
our own orders.

CHAIRMAN SOULES: Bili.

PROFESSOR DORSANEO: My inclination 1is
to discourage a requirement that somebody wculd go
to the trial court in every case in order to
preserve the right to go back later. And I 1like

the idea of letting someone wait until a problem
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comes up and then going to the court and seeking
relief, rather then going at the threshhold,
gétting some kind bf'an order s©0 they could come
back later and seek a modificatién of that order.

CEAIRMAN SCULES: You see, Judge, what
he's saying is, 1is that there's not any order.

JUDGE RIVERA: Well, we can say enter
cr modify. Entertain, enter and/or modify.

CHAIRMAN SOULES: Weli I think that's'
what Bill was getting at. I'm sorry.

JUSTICE WALLACE: I think I can

guarantee you every appellate judge in the State
would 'druther’the trail court take.care of those
matters.

IMR. TIHDALL: That's right.

JUDGE RIVERA: If it's going to be a
hearing where evidence is going to be reqguired to
hear an appraisal o{‘a financial statement cr lock
at a CD of something, its got to be done in the
trial court so I'm sure they would like that.

MR. SPARKS (EL PASO): Well, they have
it in the proposed Rule 49.

| MR. McCONNICO: fell, that's where we
are. That's why we drafted 1t this way.

CHAIRMAN SOULES: Bill has a propcse
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to fix here. If we go back into 47 (B) wheré we
say the trial court may deviate from this order
and we say the triei courtlmay order a deviation
from this general rule, now that is the order.
Now we've ééiled'it an order instead of =-- may
order a deviation. And then it's that order that
becomes reviewable under 49 and you're tracking
something from 47 (A) -- or 47(B) into 49; is tbat
right, Bill? Explain that to the committee, if
you will.

PROFESSOR DORSANEO: Well, as I see
it, for money judgmehts which is what we're really
addressing, you have first of all as the main ruie
an amount'of supersedeas set by a rule not set by

court order, but the trial court may make an order

: deviating from the amounts set by the rule subject

to the standard in 4S(B). The trial court may
take that action pursuant to paragraph (K) of 47
-- I think I may be saying 49, I mean 47 -- after
the period of plenary power under Rule 329(b)
would ordinarily have expired. That's probably
the law anyway. And all of that is subject --
ghat is to say the trial court's order either
within the plenary power period or thereafter 1is

subject to review in accordance witn paragraph (A)
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1 of 49 which speaks about reviewing the trial

2 court's order.

3 CHAIRMAN SOULES: Pursuant to Rule 47.

4 PROFESSOR DORSANEO: Yeah, pursuant to

5 Rule 47. Sq that would in effect require someone

6 to go to the trial court first.

7 CHAIRMAN SOULES: Are you comfortable .

8 with that approach, Rusty?

9 MR. McHAINS: Yes. Except that do all
10 of the other exceptions héye an Qrder in them with
11 regards to the supersedeas? I mean these things
12 talk abbut‘bonds and divisions.

13 ' CHAIRMAN SOULES: Does it say order or

14 suspension like in (B), instead of suspend?

15 : ' PROFESSOR DORSANEO: I think it says
16 "determinéd.f JIflEdula say "oraered" inétéad of
17 “determinéd."

18 CHAIRMAN SOULES: Where is that?
19 ' PROFESSOR DORSANEO: Like you take
20 (D). (D) uses the word "determined"; (E) uses the

21 word "determined"; (F) uses the word "determined";
22 and all of those could say "ordered," I suppose.
23 CHAIRMAN SOULES: It says -- how about
24 the trial court may, within its djiscretion, order
25 a suspension instead of suspend? That's the

512-474-5427 SUPREME COURT REPORTERS PRISCILLA JUDGE
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order, is it not? And then order a suspension?
(F)?2

Mﬁ. McCONNICO: Right.

CHAIRMAN SOULES: And then (G) has got
"ordered" in it.

PROFESSOR DORSANEO: (H) has got

"determined" again.

CEAIRMAN SOULES: Ckay. We'll clean
up the subparagraphs here to be sure that we're
talking about orders in every one of the
subparagraphs cf 47 so that the word “ofder" in 49
wiil pick that up for review. Ken, you had_your
hand up. Thank you.

MR. FULLER: This may not be the
appropriate time but any time you give a judge --
the court a lot of discietion, it worries me that
it doesn't have any guidelines. We have to deal
with that in our business all the time. I wonder
about the practicality of in the event of a
deviation from the form where they are just set
out, you know -- you've got to have it in the
amount of the judgment -- what is wrong with
réquiring that judge to state in specificity the
reasons for the deviation to avoid these remands

for more evidentiary hearings? In other words, if
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you're going to deviate, you've got to say in
there why you're deviating. :

CEAIRMAN SCOULES: Pat EBeard.

HR. BEARD: The subcommittee predicted
that this waé an issue that would be coming up
today. But I'll just say once again that I don;t
want the trial court doing anyting but saying

"granted" or "denied" or "overruled." He hasn't

got time to do éll these things. The prevailing‘
party drafts them all up in the first place, and I
don't think we ought to have anything saying --
that says any findings of facts. It just has to
be supported by the record going up.

CHAIRMAN SOQOULES: Well, and having
gone for Alternative No. 1, we know he has got to
make two very direct findings, irreparabie injury
and no harm.

JUDGE CASSEZE: Are you talking about
the trial judge that actually had the hearing or
just any trial juage?

CHAIRIAN SOULES: Well, the trial
judge that signs the order. The order has to be
ﬁased on these findings, doesn't it, Judge? Haybe
I'm not following yocur question, Judge Casseb.

JUDCGE CASSEB: I'm talking abecut if
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one trial judge said something and you go to
another trial judge who says, "I want this
reviewed. I want this reduced." Do you go to the
same trial judge that said it originally or not?

CHAIRHAN SOULES: Well, you have to go
back to the same court but ;t may not be the same
judge sitting on the court, unfortunately.

!

JUDGE CASSEB: I'm afraid that;s going
to caus; some confusion.

CHAIRMAM SOULES: Tony Sadbercty.

MR. SADBERRY: Mr. Chairﬁgn, on that
point I woﬁid like to address the subcommittee as
to whether you coculd consider the right of the
judgment creditecr to request the findings of facts
by the trial court on that issué as opposed to it
being mandatory.

MR. BEARD; Well, we did not discuss
it in the committge, but if you don't have any
auvthority to get it out c¢f the trial court, I
don't know of any way you could make those
findings of fact.

MR. SADBERRY: Well, would that be
against the spirit of what you propose to have
that provision written in? It can be the resuilt

of an appeal that the court of appeals remands it
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1 for such a finding. I'm wondering if it would be
2 advisable to allow for the request to maybe avoid
3 one step in the appeal process.
4 MR. BEARD: Well, without findings of
5 facts, if thére is anything to support the trial
6 court's order, they're going to affirm it. I
7 would rather stay away fro# it.
8 MR. McCONNICO: I think the way it is
S now that the judément debtor has éot to have a
10 record of the hearing. Obviously, he isn't going
11 tc have anything to appeal unless he makes a
12 record. The record, I mean, just goes without
13 saying. The record has to reflect evidence on
14 each of those two standards that we have put in,
15 that we have to show that it will irreparably harm
16 ‘the judgmeﬁt debtor to put up the bdnd and it will
17 not.harm the judgment creditor if he gives some
138 alternative method of security.
19 I think that's the simplest way to do it, is
20 to let it go up like our discbvery hearings are
21 going up now just based upon the record in front
22 of the trial court. I think if we add any more
23 baggage to -- we were concerned abcut adding any
24 baggage to the appeal that would make the appeal
25 any more difficult. And we wanted to keeﬁ it as
512-474-5427 SUPREME COURT REPORTERS PRISCILLA JUDG
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- 1 cimple as possible, but make the standards strict.
L 2 | HMR. BEARD: If you have to have |
3 findings of facts, how long is it going to take to
4 get those drafted up? This appeal should be
5 able --
6 | MR. McCONNiCO: Quick.
7 lHR. BEARD: ~=- to hit that Appellate
8 Court just like that and -- for relief.
9 | MR. McCONNICOC: We didn't want to
- 10 slow --
11 MR. BEARD: One waonr another.
12 MR. MCCdNNICO: We‘didn't want to slow
5m 13 down the appeal where the judgment debtor could
14 waste the assets if he doesn't like it.
15 CHAIRMAN SOULES: Bill Dorsaneo.
16 o ‘ PROFESSOR DORSANEO: You really have
17 two choices. If you require findings, you ca&n
18 : either reverse thg order and go back to a definite
19 amount if the judge doesn't make the right kind of
20 ’ order, doesn't prepare 1t properly, you reverse
21 and reqguire a bond in the full amount. Or
22 probably, mgre sensibly, send it back to the tria
23 judge to go through that process again of
0 24 redrafting the order like we do when findings are
\ 25 not made when you have a right to reguest theﬁ.

512-474-5427 SUPREME COURT REPCRTERS PRISCILLA JUDGE
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And that reeally does get you into a lot of going
back and forth to no purpose, I think.

MR. SADBERRY: Well, I think that's
the point. And I agree with Alternative 1
reguiring éééentially two major findings, we
wonder what the court of appeals might address as
far as additional findings tha§ may be reguired in
the Rule 4S9 (A) provisions.

CHAIRMAN SQULES: Doés anyone have any
suggestions for further changes to 47 or 49 other
than those that we've talked ébout?

PROFESSOR EDGAR: Yes, I have a
guestion.

CHAIRHAN SOULES: Yes, sir. Hadley
Edgar.

PROFESSOR EDGAR: -In looking at
subsections (D) and (E) and in comparing those
with 47(D) and (E) as they currently exist, the
current provisions provide that the appellgevshall
have his execution against any otner property qf
the appellaﬁt. And apparently the subcommittee is
eliminating that provision which reduces the
sécurity currently afforded a judgment creditor.
And I wouid 1ike for them to comment on that.

CHARMAN SOULES: Let's see, Hadley.

512-474-
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1 Are you reading the current rule book?

2 PROFESSOR EDGAR: 47(D) and (E),

3 foreclosure on real estate and forecliosure on

4 personal property.

5 ~CHAIRMAN SOULES: Ckay.

6 PROFESSOR EDGAR: And there mignt be

7 some others. I really haven't had an cpportunity

8 to examine it. You see, we don't know exactly

9 what has been eliminated.

10 MR. McCONNICGC: VWe don't.

11 PROFESSOR EDGAR: And I know that

12 bécause -- I know the problem because of the time
13 crunch you are working under. But I just noticeé
14 that those were deleted, and I would just like a
15 comment. \

16 | MR. McCONNICO: The deletioﬁ is wve

17 didn't want to get into the fight -- and this.-- I
18 should have brought this up. We didn't want to

19 get up into the fight on the priority of the liens
20 in our new rule because we have a situation now as
21 to priority of liens. And we didn't want to bring
22 that back up because looking at the Federal

23 e#perience and the other states' experience,

24 that's created a lot of problem on foreclosure of
25 real estate, focreclosure oI personal property.
512-474-5427 SUPREHE COURT REPCRTERS PRISCILLA JUDGE
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But, I don't know if anyone on the subconmmittee
feels strongly, really strongly, about that or
not.

That was -- and I don't know if that's

something -- basically, I think that is something

we should discﬁss here. And I don't know if
something that shouid be eliminated here'because
we didn't reach a consensus on that. Our
was that we didn't want to get‘into the fighting
of the priority of the lien between the judgment
debtor -- or the judgment creditor and the other

creditors of the debtor.

it's

feeling

PROFESSOR EDGAR: VWell, this certainly

is a change and --

MR. McCONKNICO: It's a change.

PROFESSCR EDGAR: -- anadg I wés
cencerned about the committeé's reason for
deleting it.

MR. McCOHNNICO: Rignht.

PRCFESSOR EDGAR: That was the only
thing I wanted to raise.

CHAIRMAN SOULES: Can you speak to
that Bill Dorsaneo?

PROFESSOR DORSANIEO: From ny

involvement with the committee, that language mno

re

-5427 SUPREHME COURT REPORTERS PRISCILLA &
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or less kind of went away without a lot of
consideration.

MR. McCCNEICO: It aid.

PROFESSOR DORSANEO: I would suggest
we put it béck in.

CHAIRMAN SOULES: Well, let;s put it
back. Let's try to pull it back up through the
cracks and put it back were it was.

MR. McCONNICO: Yean.

CHAIRMAN SOULES: What do we have to
do to do that?

MR. McCOHNNICO: What I said was the
only diécussion that was had, and that'didn't ha;e
a lot of discussion.

PROFESSOR CARLSON: I guess I just
felt from reading it that it was giving Ehe triall
court consistent discretionary authority and
security. But reglly it's not -- the standard is
not even mentioned, Hadley, in (D) and (E) that we
see in (B), but perhaps it's not desirable.

'CHAIRMAN SOULES: Let me ask the
committee tog restoré that language back in --
| MR. McCONWNICO: Sure.

CHAIRMAHN SOULES: -- and then assumne

that tnhat is going to get done in edit. Any
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further discussion?

JUSTICE WALLACE: One comment on 49.

[e]]

Now there was éome guestion apdpout the standard an
review by the court of appeals. 'It's going to be
an abuse of discretion unless it is specified
otherwise. And if we're going to make this
coensistent with the way the system is working,
it's going to end up being abuse of discretion

N

anyway. I don't know how else an appellate court
would locok at what the trial court does as to
whether they Qave abused the discretion, whether
they followed the principles and rules of law that
they had to work undexr.

These are the rules that trial courts are
going to be working under, he's going to use his
discretion.in éetting this bond and I doﬁ't know
how -- I don't think you'll £find a court of
appeals anywhere that's going to overturn one. So
I just wanted the committee to know that when you
start appealing one of these, you're going to be
using an abuse of discretion standard. And if the
committee thinks it ought to ‘be different, you
ocught to discuss it. It you'don't think it
should, then that's £fine.

MR. BEARD: How would we make it

12-47£-5427 SUPRENME COURT REPORTERS PRISCILLA JUDGE
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ifferent?
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JUSTICE WALLACE: What?

IIR. BEARD: sudge Wallace, what other
standards --

| JUST1CE WALLACE: That's what I'm

saying. There was some discussion earlier about
maybe abuse of discretion was nect the proper
standard, but I'm saying that's what we've got.

MR. BEARD: I don't think it is a
proper standard. But whatlother standard--

JUSTICE WALLACE: I don't know of én?
other. We're going to have to change our entire
concept because -- or trial and appellate
procedure 1if we get away from that abuse of
discretion. | |

MR. BEARD: ©No. We would hé&e, I
think, preferred that the appellate court could
substitute it's jngment for the trial court but I
don't know how we can do that. See, we had the
other issue of how do.we get to the Supreme Court
to straighten out the court of appeals? That's
going to take a mandamnus, as far as I know. We
don't know of any way the appeal can go on to the
Supreme Court at that stage.

CHAIRMAN SOULES: Assuming the edit to

512-474-5427 SUPREME COURT REPORTERS PRISCILLA JUDG
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. 1 put -back in the language that EHadley addressed --
:é 2 and,-Hadley, wbuld you work.with thé connittee on
3 that edit ccmetime during the day just to -- in
4 effect, just suggest -- tell themn exactiy what you
5 want back in and where? And then some:ine during
6 the day, I'll get mine --
7 PROFESSOR EDGAR: Well, I just raised
8 the guestion. I noticed that it was deleted and
9 it wasn't a change, I noticed,'and I was just |
10 curious about why it had been deleted.
11 CHAIRMAKN SOULES: Well, the consehsus
12 is that it should gc back in --
13 MR. McCOKNICO: Right.
14 CHAIRMAN SOULES:‘ -- and I think we're
15 going to vote on it assuming that that's been
16 ~done. And would you help locate the places to put
17 it béck in?
18 PROFESSCR EDGAR: Yes.
19 MR. TIWDALL: Luke, I have one
20 suggestion on (G).
21 , CHAIRHMAMN SOULES: Harry Tindall.
22 IMR. TINDALL: Cur Family Code has
23 tended over the last ten years to get ria of the
24 word "custody."
25 CEAIRMAN SOULES: All right.

512-474-5427 SUPREME COURT REPORTERS PRISCILLA JUDGE
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1 - MR. TILDALL: And (G) ought to be -- I
R , A
- 2 can work with the subcommittee if they're going to
3 meet this afternoon and change the phrasing. UHNo
4 substantive change, just --
5 " CHAIRIMAN SOULES: What word should we
o use?
7 MR. TINDALL: I would say
8 "Conservatorship®” or "Custody" shoulid be the
9 caption of (G}, and.then there are two places in
10 . the rules where the word "care" is. Strike the
11 word "care" and put "conservatorship."
12 CHAIRMAN SOULES: But do we continue
13 to use the word "custody"?
14 MR. TINDALL: Yes, because there are
15 references in the Family Code to the Uniform Child
-16_ . Custody quisdiction Act, so we probably ought to
_17 keep the term.in there but make it subordinate to
18 ' the.term conservatorship or custody.
19 CHAIRMAN SOULES: The caption is
20 | "Conservatorship" -- |
21 IMR. TINDALL: Or "Custody." And then
22 where it says "care or custody," change it to
23 "conservator;hip or custody" in the twé places
24 where -- line 2 and 4, and that's it.
25 CHAIRMAN SOULES: Thank you for that

512-474-5427 SUPREME COURT REPORTERS PRISCILLA JUDGE
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suggestion. -Any further discussion on 47 and 4972
Rusty.

MR. McMAINS: Luke, I -- 49 has
obviously three subparts, (A), (B), (C). MNow
we've got (A) and (B) in the neﬁ Rule 45. One of
the things I was curious about, (A) is labeleg
Appellate Review of Suspension of Enforcement of
Judgment Pending Appeal. And it appears to me --
and maybe I'm wrong -- it is a limifation,
probably, of the court c¢f appeals juriédiction to
review that issue. 1Is that intended as a
restriction?

| MR. MCCONHICO: Tt's not intended --
explain to me how you see that as a limitation,
kusfy.

4SM$. McMAINS: W¢il, it just says "the

trial court's order pursuant to Rule 47" -- you
don't need & trial court order to permit the
posting of a bond, okay, in terms of that purports
to be for the amount cf the cost. The sufficiency
of the sureties is a very serious problem. If you
go get two deadbeats on the street -- and there's
no district clerk that I have ever seen that
refuses to file a bond that has two people's names

on it without regards to_ahything.
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1 And you can ask Clinton HMangus about whether
7
Lﬁ 2 or not that's been successful in San Antonio. But
3 -- I mean the review of the sufficiency of the
4 sureties, there is no real prescribed procedure at
5 all in Rule 47 for where toc contest in the trial
.6 courts. And the assumption that the clerk
7 approves it 1is just hogwash because it is not =--
8 it doesn't happen.
9 MR. BEABD: Well, Rusty, I think your
10 point is well taken. How would you just say --
11 MR.VMCMAINS: Well, right now to be
12 perfectly honest with you, our review of the
%ﬁ 13 sufficiency of the sureties in the appellate court
14 ain't worth nothing. It'; -- what I'm saying is,
15 we need to give the trial éourt jurisdiction to
16 N review_the suff}ciency cof the sdret}es,.I guess is
17 what -- |
18 MR. BEARD: Weli, shouldn't you file a
19 moticon in the trial court and contest the
20 ' insufficiency of’the sureties and bring it up that
21 way? Won't that give you relief?
22 MR. McHMAINS: But we don't have any
23 place in Rule 47 that authocrizes us to do thaﬁ.
po 24 That's what I'm saying.
) 25 PROFESSOR CARLSON: Vinat if with Rulie
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47 --

CHAIRIALl SOULES: Wéll, ﬁusty, if yéu
read that broad enough, type of security, it couid
include the security of -- meaning better sureties
than what y&u have, that type of -- I'n looking

now at 47 (K).

MR. McHAINS: There is no order in the
trial court that is reviewable by the court of
appeals now in 49. That's the number one problem}

MR. McCONHICO: So you don't like to
put "order"™ in 49(A).

MR. McMAINS: Well, no, all I'm saying
is when you put trial court order in then you have
taken out --

MR. McCONNICO: You eliﬁinate the --

MR. McMAINS: ~-- the sufficiency of
the sureties as evén being a reviewable issue.

MR. McCONﬁICO: All right.

CHAIRMAN}SOULES: I think --

HR.‘BEARD: But Rusty, you've got ;o
have that hearing in the trial court. I mean how
is the appellate court going to determine the
shfficiency of the sureties. B

MR. McMAINS: That's the whcle probliem

we have now.
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CHAIRHMAN SOULES: Under 47 (X) --

MR. MCMAINS: Because we have
situations where they didn't post the security
until you got to the appellate court.

- CHAIRMAYN SOULES: Under 47(X), you can
move to have the sufficiency of the sureties
reviewed iﬁ the trial court -- under 47 (X).

That's where you move in the trial court to have
the ;ufficiency of ;he sureties reviewved.

MR. BEARD: Well, it is not our
intention toc leave a-gap on all of these --

CHAIRMAN SOULES: The type of
sureties.

MR. BEARD: I'm really thinking a
better (K) would take care of it.

MR.'McMAINS: AI'mwtelling you ?hat I
just -- ’

,CHAIRMAN SOULES: Now we've made a
récord tha£ it was so intended.

MR. McMAINS: Weli, I'm just telling
you the sufficiency of surety language appears now
only in Rule 49; it doesn't appear in Rule 47.

And 47 really doesn't taik about -- it talks about
a proper supersedeas bond, but it doesn't say what

that means.

Mg 4
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MR. HcCOHNICO: Well, woula it help
you if we state the sufficienconf the supersedeas

bond or the trial court's order pursuant to Rule

47 is subject to review by motion to the court of

appeals? Go back to Rule 49 as it is now written

and substi;ute in the first part of that sentence.

MR. FULLER: Where would we put that

in? I'm sorry, I lost where you were talking

about.

MR. McMAINS: See, this one --

MR. McCONNICO: The way it's written
now we have the Appellate Review of Suspension of
Enforcement of Judgment Pending Appeal. And Rusﬁy
sayé in our new change we're leaving out the
sufficiency of the supersedeas bond or the surety.

4?M3, MCMAINS: Or the surety. Or the
securities deposited, or --

CHAIRMAN SOULES: Bill Dorsaneo

suggested we should leave (A), the current 49 (A)

in there, and then make the new 49 -- and make
that (B) and (C) and don't -- just lieave (A) in
there.

MR. McHAIKS: I don't have a problen
with that.

CHAIRMAN SOULES: Does that fix itc?
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IiR. McCONMICO: _Well it soives Rusty's
probien.

MR. McHAINS: Jjell it solves the
proolem with no appellate review of the
sufficiency of the sureties. I'm not sure it
solves the intrinsic problem of trving to get a
review on the sufficiency of the sureties.

MR. McCONNICO: I think --

JUSTICE WALLACE: I'm not sure what
authority we use, but I can recall at least two
instances where we have granted a motion to
increase a bond because the interest had
accunmuiated --

MR. HCHMAINS: Correct.

JUSTICE WALLACE: -- to such an
extent.

MR. McMAiNS:V Correct.

JUSTICE WALLACE: But now, again, I
don't -- but we have done it at least twice in

recent months so there is an appellate review of
it right now, maybe without any authority other

than under our own powver.

MR. HMcCHMAINS: Well that's in terms of

the amount of the bond, Judge, and I agree with

that. That neecds to be something, too, that has

512-474-5427 SUPREME COURT REPORTERS PRISCILLA JUDGE
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to be addressed in terms of the‘Sup;eme Court's
power.

CHAIRMAN SOULES: Well does -- if we
leave 49(A) in there and make the proposal (B) and
(C), does that fix the immediate problem that
you're raising, Rusty? |

MR. McHAINS: I guess there is nothing
specific in the trial court rules autnorizing
review bf'the sufficiency cf the sureties.

CHAIRMAN SOULES: Ckay. Well let ne
get -- can I get back to that? What if we put in
(K) "to order the amount and type of security" --
let me see, "the trial court shall have continuing
jurisdiction during the pendeﬁcy of the appeal
from the judgment even after the expétggggﬁ-of its
pienéry power to order the‘amdunt and thé type of
security, to review the suffiéienéy of sureties"
~- and put it in there somewhere right there.

PROFESSOR EDGAR: That's during the
pendency of the appeal, though.

MR. HMcCONNICO: That's right.

.PROFESSCR EDGAR: I think Rusty is
concerned with a review bel non of the quality of

the surety. Isn't that what I --,and that would

not be covered by that, hor would it be covered by
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49 (A) because that's talking about the‘appeiiéte
court. He's talking about some provision by whiéh
the trial court will determine the adeguacy of the
Surety as an entity prior to the time of the
supersedeas'bond.

CEAIRMAN SOULES: Okay. How about --

MR. McMAINS: =-- Texaco provision, we
know insurance sureties aré okay. They arse
provided for by statute.

CHAIRMAN SOULES? Let me see if I can
get it here. In the fourth line of the first
page: "good and sufficient boné to be approved by
the clerk subject to reviéw by the court." And
just --

JUDGE CASSEB: Okay, right at the
beginﬁing?

CHAIRMAN SOULES: Right at the
beginning. Subjeqt to review by the court.

MR. MCCONNICO: I'm sorry, Luke, I'm
not understanding.

CHAIRMAN SOULES: Okay. 1In the fourth
line of 47 (A).

MR. McCOHNICO: Ckavy.

CHAIRMAN SOULES: Start reading in the

third line: "Execution of the judgment by filing

(i3]
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a good and sufficient bond to be approved by the
clerk subject to review by the court."

PROFESSCR CARLSON: So it's the
position now that tne clerk has the absolute
authority oﬁ sufficiency?

HR. HMCMAINS: Yeah. See, that's the
basic problem. The clerk always just files it and
once it's filed, that's it.

CHAIRMAN SOULES: Subject to review by
the court upon making a deposit. Of course,
that's not reviewed by the court. And that fixzes
a problem we hadn't thought about until you raised
it.

MR. SPARKS (EL PAS0O): Shouldn't we
have "on application" or something? That way it
would be just subject to review. It seems like
it's kind of &dutomatically the responsibility of
the judge to go in there and review each of the
approvals of the clerk, subject to review --

| Y

MR. HcHAINS: Upon motion of hearing?

CHAIRINAN SOULES: _All you have to say
is "hearing” because "hearing" picks up motion and
notice and ail the other things.

JUDGE CASSEB: Subject to review --

CHEAIRMAN SOULES: By the court on
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1 hearing?
2 JUDGE CASSEB: Yes.
3 MR. McHAINS: Or after hearing. I
4 don't care.
5 JUDGE RIVERA: The sufiiciency of
6 which may be reviewed upon motion -- may be
7 reviewed by the court upon motion by either party.
8 CHAIRMAN SQULES: Heaiing is a pretty
9 fcrmal thing when you get to looking at the case
10 law of what's meant by hearing. You've got.to
11 have motion ¢f notice to the parties and setting.
12 MR. McCONNICO: You want to just say
13 "upon motion" and leave cut "hearing"?
14 CEHAIRMAN SOULES: No, because you
15 might have to have a hearing. If you nave a
S 16 "hearing .-- a hearing recuires a motion, but a
17 motion does not require a hearing.
18 MR. MQCONNICO: Exactly. That's what
19 I'm saying.
20 CHAIRE‘IAN SOULES: Ho, I think they're
21 wanting to have a hearing. I think thé judgment
22 creditor wants to have a hearing before he Iinds
23 dut his bond has been cancelled.
24 MR. McCONNICO: Right. I don't think
25 that would happen witnh the other provisions.
512-474-5427 SUPRENE CGCURT REPCRTERS PRISCILLA JUDGE
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1 - MR. BEARD: We've got that problem alil
2 throﬁgh the rules that the clerk has that power to
3 approve that bond and we don't have, you know,
4 garnishment and all of that. We don't have any
5 provision =--
6 : CHAIRHMAN SOULES: But this is what's
7 done. We might as well say so. I mean if wé can .
38 fix it here, because we doﬁ't have time.
9 In the next two years, we're éoing to have
10 subcomnmittees that study blocks\of ruies to try to
11 bring them Edgeﬁhér maybe in a more orderly way
12 than they are. And on January 1 of 1990 maybe Qe
13 will have some reorganization in the rules as a
14 whole, but we can't do thaf at this time. So
15 let's try that. Any further discussion on 47 and
16 192 S
17 | JUDGE CASSEB: Why don't you read what
18 - you have.
19 CHAIRMAN SOULES: Okay. The
20 parenthetical that I put in there was "subject to
21 review by the court on hearing."”
22 JUDGE CASSEB: Okay. But I mean on
23 the other one.
o 24 CHAIRMAN SOULES: OCkay. And then on
h 25 45 we would put (A) back in asvit is in the

512-474-5427 SUPREHME COURT REPORTERS PRISCILLA JUDGE
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currerit T.R.A.P. Rules, and then change the
éroposal to (B) and (C).

MR. McCONNICO: But we Gon't need all
of the language which is insufficiency ncw in (&)
in the current rule if we put it back in with tne
amendment.

CHAIRHAN SOULES: Jould you? And adcd
it on that, then, and give that tc me.

MR. McCQNNICO: Yes.

PROFESSOR CARLSON: Then the nane of

the Rule 49 needs to go back to Appeliate Review

£

of Bonds.
CHAIRMAN SOULLS: I'm sorryy, Elaine?‘
PROFESSOR CARLSON: Then I think the
title of 49 needs to go back to Appeilate Review
of BondéAbecause Subsection (A) of 49 deals not
only with security or supersedeas, but the review
of cost bonds as well.
MR. McCONNICO: Well, the problem 1is
security —-- doesn't security include cost bonds?
PROFESSCR CARLSON: I don't know.
MR. HMcCONNICOC: Leave it. I thnink it
does.

CHAIRINAN SOULES: You can have -- post

a bond or security for costs. How about Appellate

512-474-
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1 Review of Bond or Security in civil cases?
2 PROFESSOR DORSANEO: Actually when we
3 did the appellate rules we chanced Rule 41, for
4 examp.e, and other rules to speak about security
5 for costé or security rather than bond. We took
6 the languagé "bond" out in otner places.
7 CHAIRMAN SOULES: Just assuming a bcend
8 was a type of security? |
9 PROFESSOR DORSANEO: Yes.
10 ' . CHAIRMAN SOULES: Ali right. Well,
11 let's leave it then consistent with the rewrite.
12 PROFESSOR DORSANEO: Yes.
13 JUDGE CASSEB: That would be better;
14 then} to just leave 1it there.
15 . CHAIRMAN SOULES: Are we ready to
16 . vofe?A
17 MR. LOW: Luke, couid I ask Justice
18 Wallace one guestion? Are you -- would you
19 suggest or think it would be better if the
20 appellate court could exercise its own discret%on
21 without having to find an abuse, or are you
22 suggesting that because it could be done? 1In
23 other words, you are right, the appellate court is
24 never going to reverse, and you could just have a
25 sentence in there that review by appellate court

512-474-5427 SUPREME COURT REPORTERS PRISCILLA JUDG
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shall be -—‘shall not require a finding of abuse
of discretion but maybe the apéellaﬁe court can
independently exercise its own discretion. Are
you suggesting this?

JUSTICE WALLACE: I think, Buddy,
that's contrary to the entire concept of an
appellate court being a fact finder.

MR. LOW: I understand that.

'JUSTICE,WAﬁLACE: And the fact finding
ought to be done down iq thé trial court.

MR. LOW: Right.

JUSTICE WALLACE: And I would leave it
that way.

MR. LOW: ' Ckay. Well, I don't
disagree with that; I was just wondering if I had
adequatély'flagged your concern.

CHAIRMAN SOULES: Are you saying this
is what the court'wquld be looking for the way it
is now?

JUSTICE WALLACE: Right.

'CHAIRMAN SOULES: Any further
discussion?_ Okay. Those in favocr of the =--
recommend to the Supreme Court that they adopt
T.R.A.P. 47 and 49 as now amended and before the

committee show by hands?
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JUDGE CASSEB: With the inciusion.
CHAIRMAN SOULES: And thése oppoéed?
Ckay. That's unanimous by the committee; that
includes the changes.
JUDGE CASSEEDB: Ckay.
CHAIRMAN SOULES: Thank you for that

report and for that work that was done -- an awful

lot ¢f work done in a short period of time, Steve.
Gilbert, is .Broadus going to be here?

PROFESSOR EDGAR: No.

CHAIRMAN SOULES: Ckay.

PROFESSOR EDCGAR: There's a note‘here.
I don't know where it came from. It just said
that Broadus 1is in oral argument at the moment and
will attend the meeting after 1 p.m.

CHAIRMAN SOULES: Should we Wait for
Broadus to talk about Rule 13, or what's your
pleasure Qn that? It doesn't make a bit of
difference to me. I know that you and he have
fought the battlies of the legislature diligent;y
over this issue and he may want to have a say.
How do you feel about it?

iIR. ADAMNGS: ¥WWell is he -- does that
note say he's going to be in latey this afternoon?

PROFESSOR EDGAR: I don't even know

w
W
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where this came from. It just says'he's in a -~
meeting today at ten o'clock, that he is in oral
argument at the moment and wilil attend the_meeting
after 1 p.m.

| HMR. ADAHS: He's been in trial in
Houston all week, so that's probably what he's --
they're probably having jury summation.
MR. SPARXS (EL PASO): A lady 3ust
brought that in so eobviously he called.
CHAIRMAN SOULES: Okay. Well, why

don't we wait until 1 and give Broadus a shot at

‘this because you're going to be hearing about the

lambasting that we've been taking over there from
Gilbert and Broadus. And no one has taken more
than they have, I guess, in tnis session, for the -
benefit of so médy.

MR.‘ADAMS: Weli, Lefty here, he ought
to get a little c;edit tco.

CHAIRMAN SOULES: And Lefty. Yeah, I
saw Lefty over there a time or two.

Well, why don't we pass over that 13 for

now and go to the next subject.

MR. TIHNDALL: Are we stiil on the
supplement, Luke?

HEAIRMAN SOULES: Let me try to get

n
s
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orgyanized; just a second. That's hard for me. I

guess we can ¢go to Rules 1 through 14. I don't

think Diana is here, but they would be in the main

book at page 66 and just start at the beginning.

(]

o
L0e

ocal rules we're not going to do untii the
interim. 50 page 79 woulé be the next point in
the bock where we would have something.

An¢ I don't know what this new statute

that Ray Judice told us about -- Judge Schattman'

who gives us a lot of good input read Rule 3a and
realized that it falks about administrative
judicial district and there's not any more
district, it's region now. And does this new"
aaministrative act change that, Judge? Are they
still called regions?

- JUSTICE WALLACE: They are still
regions, right.

CHAIRHAN SOULES: That's just a word
change in 3a to make it comply with the language
that's used in the statute. Any opposition to
that?

-MR. McCONNICO: DMove it's adoption.

MR. FULLER: Second.

CHAIRMAN SOQOULES: Voice vote. Those

in favor say aye.
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1 COMHITTEE MEHEERS: Aye.

2 CHAIRMAN SOULES: Opposed? That's

3 unanimeously adopted. And page 83, the next page

4 over, this is actually just a rewrite.

5 JUDGE CAESEE: Pardon me, Luke.

6 What page?

7 CHAIRHMAN SOULES: This is on page €3

8 and 84. Just turn the page over to page 83 and 84
9 of the ﬁotes. This was given to Jucdge Thomas to
10 re&rite aftef‘the meeting before last meeting.
11 She was not at the last meeting. She is not at
12 this meeting.
13 I rewrote it according to my notes, and I
14 believe that this is an accurate rewrite of what
13 the committee did. It's very simple. In order to
16 get the exhibits out of the clerk's'offiées and

17 provide for some way to do it, we just changed 1l4b
18 to "clerk shall dispose of them as the Supreme
19 Court may order."
20 PROFESSOR EDGAR: That's the way we
21 handled the disposition of depositions.
22 CHAIRMAKN SOULES: Exactly, which
23 Hadley did. Anc¢ then we proposed an order which
24 attracts what Hadley did for depositions. And --
25 PROFESSOR EDGAR: And we approved
512-474~5427 SUPREUE COURT REPORTERS PRISCILLA JUD
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CHAIRMAN SOULES: And we-approved
that, and that's already been promnulgated by the
Suprenrie Court to become effective.

JUDGE CASSEB: And this is just dcing
it on exhibits?

CHAIRMAX SOULES: This is just doing
the same thing on exhibits. Any motion on this?

MR. FULLER: Move adoption.

CHAIRHMAN SOULES: Move adoption.
Second?

PROFESSOR EDGAR: Second.

CHAIRMAN SOULES: Any discussion?
Those in favor say aye.

COMMITTEE MEMBERS: Aye.

CHAIRMAN SOULES: Opposed?

Then that's unanimously adopted.

Sar, your subcommittee on rules 15-166a
again had a heavy laboring oar to pull to get a
lot of work to us. That report begins with
page --

FR. SPARKS (EL PASO): .I owe an
apology to my subcomnittee. I had the wrong list.
.

I sent to several people our subcommittee's

initial report, and none of them sent answers back

B LT L T i I R L TR s IR
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which didn't surprise me. Then I found out when I
got down here and read your book I sent it to the
wrong peorle.
If you'll go to page 99, I think we can
get some of these out of the way very qguickliy.
The Administration of Justice has recémmended the
deleticn of Rule 57, everybody who has written has
recommended deletion. I couldn't find anybody who
could tell mé why it shouldn't be.deleted, so I
move that we delete Rule 57.
MR. TINDALL: I so move -- or second.
CHAIRMAN SOULES: IHMoved andvseconaed.
Any discussion? Those in favor say aye. ‘
COMMITTEE MEMEERS: Aye.
CHAIRMAN SOULES: Opposed? That's
uhanimoﬁély recommended.
MR. SPARKS (EL PASO): Okay. And then
if we go to -- I'm going to try to take the ones 1
don't think there's much controversy on. Let's go
to Rule 142 which would be in the big bbok, it's
on 93. This was a suggestion by, I think, one of
the Harris Qounty peopie to ccnform Rule 142 as it
is now to the statutes to eliiminate "security for
costs" to the term "fees for services rendered.”

There were twec things involved in this
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. 1- regquest. One was just to simply cbange the term
E:j 2 "fees for'services‘rendered" to compiy with what
3 the statute says. And then secondly, apparently
4 there is a real problem -- and it's going to come
5 up in some of these cther rules -- as to when
6 things are to be filed. The reguest wanted a rule
7 that the filing will be done when the fees for
8 services are rendered.
9 The oﬁly change I made to the proposed rule
106 ‘was to incorporate Rule 145 that we passed some
11 time ago -- thch isAthe affidavit of inability,
12 pauper's oath, whatever we call it -- I don't know
13 what we call it now -- but it appears to melto be
14 a good proposal and there's not much complexity
15 about it.
16 - CHAIRMAN SOULES: You move the -- you
17 reccmmend the Suprqu Court eamend Rule 142 as
18 indicated on page 9372
19 MR. SPARKS (EL PASO): Yes, sit.
20 CEAIRMAN SOULES: Second?
21 , MR. NIX: Second.
22 JUSTICE WALLACE: Luke, on this =--
23 ' CHAIRﬁAN SOULES: Justice VWalilace.
533 24 JUSTICE WALLACE: -—- affidavit in 1lieu
- 25 of cost, 145, I think I've had two or three

512-474-5427 SUPREME COURT REPCRTERS PRISCILLA JUDGE
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4 1 ~letters on that, all of which have come from
o - '
[ é family law judges urging that fhe county clilerk
3 should -- someone should be able to con;est
4 those. And I just wondered if the family law
5 practicioners on the committee have had any
6 problem with that?
7 MR. TINDALL: I have not heard
8 anything.
9 MR. SPARKS (EL PASO): Well, the way
10 -- the rule that we have reconmended to the Court
11 has an application for any party to contest the
12 costs as well as the clerk.
13 , CHEAIRMAY SOULES: No, not the clerk.‘
14 _ MR, SPARKS (EL PASO): That's right.
15 We did take the clerk out. Ycu're right.
16 - CHAIRMAN SOULES: Because Ray Hardy
17 felt like if he had the authority} he had the duty
18 as a fiduciary to.his counsel to file a contest of
19 every gffidavit and was doing co.
20 MR. SPAR¥S (EL PASO): And that was
21 the problem that the folke had because in the
22 interim, du{ing the contest, nothing was happening
23 ahd pecple were getting beat and that -- you're
o 24 right.
N 25 JUSTICE WALLACE: As I recall, Judge
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1 Robinson, Mary Lou Robinson, and -- no, Barbara
2 Culver, Mary Lou 1is on the Federal bench. Judge
3 Barbara Culver and some other judge, and I can't
4 renember his name -- those two -- about the couﬁty
5 going to péy additional costs, and I just wondered
6 if in fawmily law cases -- that's what they were
7 addressing -- and I was wondering if anybody had
8 run into that problem from any other source.
9 - CHAIRMAN SOULES: Apparently it was if
10 the husb%nd and wife couldn't get along on
11 anything else, at least they could get along on
12 not paying costs. I don't think it's a vefy
%?u 13 pervasive problem. It hasn't raised a lot of
14 interest here. But, Judge, I appreciate your
15 " making that inquiry.
©. 16 . '_ Okay. so 142 was unanimously fecdmmendéd.
17 Next, Sam?
18 ‘ MR. SPARKS (EL PASO): Then let's go
19 to the next one that doesn't really have a whole
20 " lot of meat to it, I don't think, and that's Rule
21 71 --
22 MR. TINDALL: What page?
23 MR. SPARKS (EL PASO): I'im looking.
Q 24 MR. TIfrJDALL: Oh.
) 25 MR. SPARKS (EL PASO): It's on page
512-474-5427 SUPREHME CCURT REPORTERS PRISCILLA JUDG:=
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1 92. And I never have had this problem until I was

2 trying a case the'last couple of weeks in which

3 the plaintiff had four first amended original

4 petitions. And all this is supposed to do -- and

5 I drafted it'in response to some letters -- in

6 some different places, apparently, the clerks will
7 change a pleading -- if you send in a second

8 amended petition, and if you misnomer it first

) amended, they just write it seccnd amended.
10 And they wanted some consistency throughout
11 the state, so what the purpose of the change is
12 thét the pleadings will be docketed as filed and
13 as named, and they will remain as such unliess thé
14 court orders redesignation. And I don't have any
15 feeling one way or the other, but I didn't see any
16 objection to i;f I think a court coulid dﬁder it
17 redesignated; but I --

18 CHAIRMAH SOULES: Is there any motion
19 on it? You move that it be adopted?
20 MR. SPARKS (EL PASO): I move that we
21 amena 71 for that purpose.
22 CHAIRMAN SOULES: Is there a second?
23 PRCFESSCR EDGAR: Second.

24 CHAIRMAN SOULES: Hadley. Any

25 discqssion on that rule? - Bill Dorsaneo.
512-474-5427 SUPREME COURT REPORTERS PRISCILLA JUDGE
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PRCFESSOR DORSANEQO: This may Dbe a bit

picky, but "the pleadings shall be docketed as

o]

driginal y filed"? What does that mean in

English? Does that mean somebody wilil write on

the dccket sheet what they say they are?
PROFESSOR EDGAR: Shail not be

aocketed as ériginally denominated is what he --
3

MR. SPARKS (EL PASC): Cr named.

PROFESSOR EDGAR: Or named is what is

meant.

MR. TINDALL: Well, what 1is s

a
docketing of a pleading, though, that's raising --
Bill has got a point. How do you docket a
pleading? You file them. Theyv are not docketed.

MR. LOW: You write it on the docket
sheet. |

PROFESSOR DORSAMNEO: That's written on
the docket sheet. That's right.

MR. TINDALL: Well our county doesn't
docket it. it just goes in the file.

PROFESSOR DOREANEO: You're kidding
me.

| MR. TIHDALL: What? Ho. The dociket

sheet is only the judge's notes for the rulings.

PROFESSCR EDGAR: You're talking about

1-5427 SUPREHME COURT REPORTZIRS PRISCILLA JUDGE
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1 the clerk's docket. We're not talking about --
2 MR. FULLER: Well, that's the law in
3 Harris County. That doesn't mattef.
4 'CEAIRMAN SOULES: Really it meangs
5 originally‘denominateé is what you're saying
6 there, isn't it?
7 MR. SPARKS (EL PASO): And I'm not so
8 sure we ought to use "denominated" since we have
9 used the word'"identified.“ How about as
10 "originally identified"?
11 MR. FULLER: There you go.
12 MR. SAPARKS (EL PASO): Titled, ‘that's
13 a good'one.
14 CHAIRHAN SOULES: As 6riginally
‘15 titled?
16 PROFESSOR EDGAR: As originally
17 entitled?
18 MR. BEARD: I don't really think that
19 amendment is necessary. You can take care of that
2O without the amendment and these rules are
21 eventually going to be thousands of pages long.
22 .MR. MORRIS: Anmen.
23 PROFESSCOR DORSANEO: I think
24 designated would be a better word toluse
25 uniformly.
512-474-5427 SUPREME COURT REPORTERS PRISCILLA JU B
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MR. BEARD: You already have it. You
have it in there.

PROFESSOR DORSANLO: "Pleadings shall
be docketed as originally designated and to remain
identified.as designated unliess the court orders
redesignation."

JUDGE CASSEB: You've got a
consistency.

MR. SPARKS (EL PASO): Okay. I think
that's good.

CHAIRMAN SOULES: Sc the committee
accepts thét amendnent?

IR, SPARKS (EL PASO): Sure.

CHAIRMAN SOULES: Are we ready tc
vote? Those 1in favor of it with the committee's
accepted amenaments say aye. |

CCHMMITTEE MEIBERS: Aye.

CHAIRMAN SOULES: Opposed?

COMMITTEE MEMBER: No.

CHAIRMAN SOULES: It's the House tq
one.

pR. SPARKS (LL PASO): Then we go to
Rule 8 which should be on page 87. &nd we really
got a lot 6f information on this and lots of

cdifferent kinds of suggestions and what not.

74-5427 SUPREINE COURT REPCORTERS PRISCILLA JUT

™
3 1L




AR
TRy

10

11

12
13
14

15

17
18
19
20
21
22
23

24

CEAIRMAN SQULES: What page?

Mﬁ. S?ARKS (EL PASC): Page 87.
And what I tried to dc was to go through all of
these wonderful suggestions to the most zimple

hing that»ﬁe could and¢ that's what I've come up

with, Rule §. I don't know how you can embrace
all of the circumstances where one lawyer or firm
fiies a lawsuit, they don't get an order
withdrawing, another one comes ‘in with another
amendment or whaﬁ not, all across the area where I
guess local rules are not in effect or are not
being enforced.Qhere you designate a leading
codnsel.

This proposal just simply says that the

-attorney who files -- I dropped out the word

"first employed." I don't know how =-- that's been -
in there for a long time. I don't know how they
ever figured that‘one out. Bqt we just said: "The
attorney who places his signature on the initial
pleadings for any party shall be considered
leading ccunsel unliess formal pleadings are filed
subsequently." And that gives enough direction to
ﬁhe court and the clerk fcr notice.

MR. LOW: What happens in a situaticn

where -- a lot of times we file and three lawyers
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sign -- I mean me and Franklin, Jr. and then, you
know, somebody elée. Now, are you saying that the
one whose signature =-- or are we all three --

well, we've all three signed it now. What happens

there?

MR. SPARKS (EL PASO): Well, that rule
doesn't speak tc that. Haybe Qe ought to.

CHAIRMAN SOULES: May I suggest éhis?
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