10
11
12
13
14
15
lé
17

18

20
21
22

23

PAGE NOS.
11 161, 102
26 126
34 95
52 48, 49, 51, 52, 53
103 44, 45, 48, 50, 54
166 (a) 70, 105, 112, 115,
124, 125, 160, 168,
169, 177, 181, 186,
189 |
167 70, 71, 73, 90, 91,
92, 93, 97, 98, 114,
: 174
168 70, 71, 73, 93, 94,
8, 99, 100, 103, 104,
105, 110
| 172 28 - 31, 37, 40 - 43
; 239 1, 4, 9, 10
§ 247 25 - 27
| 247 (a) 25 - 27
| 250 25 - 27
| 267" 11 - 14
| 273 18, 19, 24
; 274 18, 19, 24
; 275 18, 19, 24
; 276 19, 23
g 278 18, 19, z4
! 306 (a) 8 - 1¢C
| 329 104
g 403 55, 56
| 407 55, 56
! 613 12
| 614 1z - 14, 16
| 705 57, 5%, 67, 6€
| 706 33, 37, 38
512-474-5427 - SUPREME COQURT REPCRTERS PRISCILLA J GE

RULE NUMBERS

I N DE
JUNE 27,

VOLUME

X

1987

III

iii




1 ' SUPREMEVCOURT ADVISORY BOCARD MEETING
Held at 1414 Colorado,.

2 Austin, Texas 78701

June 27, 1987

3
(VOLUME I1I) .
4 (Morning Session)
5
APPEARANCES
6 ’ .
MR. LUTHER H. SOULES, I1I, Chairman,
7 Supreme Court Advisory Committee, Soules, Reed &
Butts, 800 Milam Building, East Travis at Soledad,
8 San Antonio, Texas 78205 e
9 . MR. GILBERT T. ADAMS, Law Offices of
Gilbert T. Adams, 1855 Calder Avenue, Beaumont,
10 Texas 77001-1619 '
11 MR, PAT BEARD, Beard & Kultgen, P.0. Box
529, Waco, Texas 76703 ‘
12 .
MR. FRANK BRANSON, Alliangz Financial
13 Centre, LB 133, Dallas, Texas 75201 S
14 PROFESSOR NEWELL H. BLAKELY, University..cf.

Houston Law Center, 4800 Calhoun Road, Houston,.
15 Texas 77004

16 PROFESSOR ELAINE CARLSON, South Texas

College of Law, 1303 San Jacinto, Houston, Texas
17 77002 ‘

“ 18 - JUDGE SOLOMON CASSEB, JR., Casseb, Strong

& Pearl, Inc., 127 East Travis Street, San :

19 Antonio, Texas 78205

20 '~ PROFESSOR WILLIAM V. DORSANEO, IIi,
Southern Methodist University, Dallas, Texas 75275

PROFESSOR J. HADLEY EDGAR, School of Law,
22 Texas Tech University, Lubbock, Texas 79409
23 MR. FRANKLIN JONES, Jones, Jones, Baldwin,

= Curry & Roth, Inc., P.O, Drawer. 1249, Marshall,
24 Texas 75670 . '

25 MR. GILBERT (BUDDY) I. LOW, Orgain, Bell &
Tucker, Beaumont S8avings Building, 470 Orleans

512-474-5427 SUPREME COURT REPORTERS CHAVELA V. BATES




et

L TV

N

CL10
11

12

13

,"@jTZW‘,
.}is

4f;}9,'
20

21

512-474-5427 SUPRENE COURT REPORTE

ii

Street, Beaumont, Texzas 77701

. MR. STEVE McCONNICOC, Scott, Dcug
Rleeton, 1Zth Floor, First City Bank Bldg., Au
Texas 78701-2494

_MR. RUSSELL McH#AINS, Edwards, ilclain
Ccnstant, P.C. Drawver 480, Corpus Cuhristi, T
78403

] MR. HARLES (LEFTY) MORRIS, lorris, Crev
& Suleak, 600 Congress Avenue, Suite 2350, Austin

an

ily

Texas 78701-3234

HR. TOM L. RAGLAND, Clark, Gorin,

- Ragian
& Mangrum, P.O. Box 239, Waco, Texas 76703

JUDGE RAUL RIVERA, 288th District Court,
5-'i

Bexar County Courthouse, San Antonio,'Texas.7820
_ MR. AMTHONY J. SADBERRY, Suilivan, King
. Sabom, 5005 Woodway, Suite 300, EHouston, Texas
77056 = * ‘ I

HR. BROADUS SPIVEY, Spivey, Kelly &

MR, hAR“V TINDALL, Tindegll & roste «280

‘”Texas Comwerce Tower, Houstqn, Tex; 77002

'Supremé Court Bldg., P.O. Box 12458, ﬁap¢tol
Stat;on, <Austin, -Texas 78767 B

fJUSTICn uAMES P. WALLACE, Suorene Court,

o
_.,, DR

d

&

1

\.Kn}sely,‘P O.:Boz 2011, Austin, Texas /8768 2Oll,ﬁf

x|
wn
(@]
i
:;J
<)
jas]
s
3 7]
<3




iii

. 1 I ND E X
e 2 JUNE 27, 1987
3 - VOLUME II1I
4
5
6 RULE NUMBERS PAGE NOS.
7 - 11 3 101, 102
26 : ' 126
8 34 95 -
52 48, 49, 51, 52, 53
9 103 L < 44, 45, 48, 50, 54
166 (a) ‘ : - .70, 105, 112, 115,
10 I .. 124, 125, 160, 168, . °
: C e : . 169, 177, 181, 186, . .-
11 - 189 - - : . : SO
167 h 70, 71, 73, 90, 91,
12 ) - » + .92, 93, 97, 98, 114,
: ' ' 174 - ‘
13 . 168 , 70, .71, 73, 93, 94, *
~ 98, 99, 100, 103, 104,
14 ... . .. .. 105, 110 . .. .
. 172 oo TrRT T8 =731, 37, 40 =437 7
15 239 .. 1, 4,9, 10 ¢ N
247 S e T T2 - 27
16 © o 247(a). o Dl 00 L0025 =027
250 I 0 3- Ty A
17 267 . : 11 - 14
. 273 ' Lo 18, 19, 24
18 274 . 18, 19, 24
275 - S 18, 19, 24
19 276 19, 23 '
- 278 - 18, 19, 24
20 306(a) 8 - 10
329 104
21 403 : 55, 56
407 : 55, 56
22 613 , 12
614 - , - 12 - 14, 16
23 705 57, 59, 67, 68
706 33, 37, 38
o 24
25

512-474-5427 SUPREME COURT REPORTERS PRISCILLA JUDGE

TR, 1T LRSS T ST A g T e




d

1 ) Sune 27, 1937
?TT
- 2
3 (ilcrning Sessicn)
4
S HAIRUIAEYN SOULES: Does everycody lLave
5 their meterials? e have somne extras i1f anyone
7" needsg any.
3 PROFESSGR EDGAR: All right. e wers
9 |  on page 319 yesterday looking at Rule 2Z39(a).
10 ‘ This was first calied to ocur attention by Justice
li Scears by a ﬁemo from one of his briefing

ot
e}

attorneys, Todd Clements. And then subseguent to

13 thrat, we got a lot of cocrrecspondence. I've :
14 already gone into the postcard prodbiem with tnose
15 various clerks that have comnputer capacity. And
16 | ‘ve ;ried to solve that problem by simply providing
17 for written notice. 2and to covercome the problem
18 cetween the clerkX saying that it was mailed and
19 3 the recipient denying receipt, we have provided
20 for certified mail, return céceipt reguestced.
z1 And in Todd's memc to Judge Epears, he nad
22 done some research with the postal people and
23 dbtained sone inforwation c¢n the cost of varicus
[ 24 . methods of proving receipt. And so0 what wve
¢
25 suggest is the return receipt beccme & part oif the
512=-474=5£27 REPORTERS PRIECILLA JUDCE
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ie - e 4 £ T o e = 4 SD g e
that the cost ¢f the cercified

3 judgmnent, but tc be tauxsd as a cost ©f court. And
4 _ those changes are reflectec in the recommended

5 ruze that YOu see on pada 315. Anc the committee
5 moves its adoption.

7 CHAALIRNMAN SOULES: Seccnd?

g | PROFESSOR BLAKZLY: Second.

e MR. JCNES: Secondg.
ig _ CHAIRMAN SOULES: Is thére any
11 discussion?
12 ‘ MR. RAGLAND: I oppose that peart

N

13 reguiring the plaintifi to pay and notify the

-

0

o

sandant af

=

14 de: er he has already been notified.

1t . CHAIRNAW SOULEéx‘ It seems --

16 , ' _ ’: ' _”MR.‘RAQ;AND:"I go along with giving
17 " him written notice in-lieu of a postcard, bui

18 there is a presumption in law ﬁhat g public

18 official performs a duty. And if he says he

2¢ mailed it out, well then that is a default on the

21 defendant to cverccme that presumption.
22 CHAIRHNAN SOUZES. There is no cuestiocn
23 e need Lo change the pcstecard to scme other kKind
24 of mail. The next igssue, though, is whether it's

) 2% just first c¢lass mail that gets it or scrmething
512-474-5427 SU2REME CCURT REPCORTERS PRISCILLA JUDGE




3
i eise. This certified mail will reguire extria WoIk
rm :
tl_ 2 in the clerk's office, extra record keeping, the
3 green card and so forth, and there is no due
4 process requirement to do thnat. . It isn't_just
5 first class mail -- it's first class mail, and
6 then make a note on the docket "adeguate" -- is my
7" guestion.
8 MR. TINDALL: And if it comes back
S 9 unsigned or refused?
10 A ' CHAIRHAN SOULES: They do come back
11 unsigned. They don't have-to keep track Of’it{
12 ‘ throw it in the trash.
13 PROFESSCR EDGAR: Well, the court had
'14 a case before it recently that gave rise to this
15 o probleﬁ; Apd'as Judge Spears stated in his letter
16 4| toﬁus‘whiéhwyg gave bécg he;g_somewhe?g-f— S,
f4- i7'~ ‘- ' A-i‘AMQHAiRHAN.SOULES:} i;}slpagé 342; T
| | 3 | bélieve, Hadief. o
19 . PROFESSOR EDGAR:‘ Okay. He just
20 suggestea, as'mahy others suggested, that this
21 - might be a way to sclve the probliem.
22 MR. RAGLAND: You just nave another
23 probblem because if you have a green card in therve,
24 thé defandant is going to come in eand say, "Well,
‘* 25 I didn't sign fcor it; it was & neighbecr that

512-474-5427 SUPREME COURT REPORTERS PRISCILLA JUDGE
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1 signed for it," and you've just got more

2 rigamarole.

3 MR. TIHNDALL: And you can'i restrict

4 who signs for 1t any more.

5 MR. RAGLAFD: That's right. You can't
G get restricted delivery.

7" MR. TINDALL: And you run intc those
3 problemé. It could be signed by a spduse cr a

2 child or a neighbor.

i90 CHAIRMAN SOULES: ‘Judge_Spears says =--
11 wnere is it?

12 PROFESSOR EDGAR: It's at the bottom

’ Y

13 of page 342.

14 CHAIRMAN SOULES: "I suggest that

15 there would be fewer defaults and fewer attacks on
16 ‘defaults if a better method were‘devised‘to pgcvé.
17 notice of default had been given. It occurs to

18 mg" -
.19 PROFESSOR EDGAR: And of course

20 just --

21 ‘CHAIRMAN SQOULTS: ~- "that vour

22 committee m{ght consider making Rule 238(a) to

23 reqguire that notice of defauit jucdgment be sent oy
24 certified meil or some form of nogice more

25 effective than a posgtcard.”

512-474-5427 SUCPREHE COURT REPOLRTERS PRISCILLA JUDGEH
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I wonder if we tried it

45}

tc:

[43]
w
w

ir

|1

I

o))
o

just

at this juncture, that solves the problem
in part.

MR. RAGLAID:

4]

ay "written notice"? An

(6
[
Fh
cl
s
(T

o to the

(]

let them do it. If in there,

then there may be -- I may want the clerk to use

certified mail. If I do, I'm going to fix it up

and take it over there and give it to them. But
why restrict it other than just to say "written
notice by U.S. Mail"? That would be good enough.

AN

PROFEGSOR EDGAR: VWhat's that? I'm

sorry. I was talking to Frank. VWVhat was your --
what was the qguestion?
ffgﬁ. MCMAINS: He was just t;lking
ébout notice. | |
KR. RAGLAND: Well, I

said why

restrict it to first class when in some instances

an attorney may want certified wmail?

And if
you've got first class in there some of these
clerks are going to say, "Well, the rule says

aszs and that's what

]

ftirst c¢

Well, certifiecd is

I mean, frienas, that's Hjusgt

oY)
fa}

(=]

Y
!
w
S
[\
~!
N
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11

12

‘13

14

15
~5;16
17
18

19

~only way that the absence of the notice make

MR, RAGLAND: Well, it dossn't mean
that to, you know, a $9G0 a month clerk up there.

CHAIRHAL SOULES: Ckav. Rusty?

doesn't make any difference anyway because the

w»

any

difference is if people come in and take a

-positioﬁ they didn't get notice. And you can --

“"the lawyers can solve that problem anyway in terms

of the plaintiff's lawyers. They can pick up the

hS

phone and call the people, or they can do their

own notice for that matter in terms of building a

record that they gave notice of the default. They

'can send it themselves.

I franklyAdon't think thé£ éhe_certified
mail, reﬁurn receipt estabiishes per se or
eliminates the problen, becéuse as I read the
cases, the presumption of mailing ——'I mean of.
réceipt from maiiing ccomes f£rom the testimony of
mailing, whether you've cvot the green card or not.
And the féct that you don't havelthe green card is
merely evidentiary.

And so the whole guestion is still going to

w
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be up te the trial judge when scmeboedy coames in

tne cases that it wasn't mailed. And basically,
it's just an issue for the trialil judge. And the

trial judge just believes whichever -- whichevex
one ne wante to believe and can eithner set it

aside or not, and there isn't anything basically

eal. And it doesn't

tcj

you can dGo about it on ap

matter in my judgment whether there is a green
card or not.
PRCFEESSOR EDGAR: Well, I think that

was implicit in what Judge Spears said. He didn't

say that it would solve all the problems, he just

suggested that there would be fewer attacks on

default judgments on ﬁhat basis.
| CHAIRmAN SOULES: Tom, are you
suggesting an amendment then that we Jjust -- we
delete "a postcard nctice thereof," incert
"written notice only" --
JUDGE RIVERA: Have "written nctice by

maii"?

clerkX shall mail written notice," and leave it at

82}
s
38
~1
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that?

R RAGLAND: Right. ©Strike out all
after "notice."

CHAIRMAII SOULES: Is ther2 & second to

the moticn Lo am

“)

d

o
o]

MR. TINDALL: I second that
HAIR!AN SCULES: Ckay. Is the
amendnent acceptable or no£ to the coﬁmittee?
Should we vote on it-ocr -- Hadley, it's up to you.
PROFESSOR EDCAR: I don't want to
stand on any formalities. If it's the consensus
of the group that we éhould not have certified
. b Y
mail, well I will certainiy abide by that although
I think it's preferable to have certified mail,
return recelipt regquested. ‘
{CHATRMAN SOULES: Let's get a show of
hands on that. First'class or certified. How
many feel that first class should be the
regquirement? Eight.

—~

How many feel that certified shouid be th

-
o

reguirement? Seven. Tt's eight to seven. It's

1

cicse vote. Rusty?

MR. #MCHAING Luke, I was Just ¢oing
]

o
=]
=5

to say in terr

s =-- in lieu of the written notice

argument, thecugh, I think in 306{a) we already

5427 SUPREHE
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5
1 have a first class maill reguirement cn nocvice.
i |
L= 2 Where is the rule book? It's under 3006 --
3 PROFESSCR DCRSANEG: It should be
4 366(a) (3).
5 ' ME. MCHAINS: So I mean we ought to Dbe
6 concistent ‘becatse it's the same document. That's.
7" talking about any agppealable order.
8 CHAIRMAN SOULES: Yeah, it says first
S class mail.
10 o MR, MCcMHAINS: Yeah. So I mean, I'm
11 just saying we alreédy‘réquire ther to send it
12 first class mail so .we might as well --
13  CHAIRNAN SOULES: Why don't we -- all
14 | . we've got to do is say "written notice" and that
15 gets.it here because 306(a) says what kind; is
‘116 ,xuthat pigh§?.- ] L o Lo
7 A( | .PRQfESSOR~EDG§R:‘ 306(a) (3), it says
‘ 18, by firstjclass mail.
19 A ‘A | CEAIRHAN SOULES: I thought we had
21 thi§ fited scme time ago andﬂthat's where we did
21 it, but we didn't get it done in 239(a). That's
22 whet happenead.
23 FMR. HcHAIHLS: I think that's just a --
24 PROFESSOR EDGAR: I guess you want to
g 25 say then "shall, by first. class maeil"?
512-474-35427 SUPREIEZ COURT REPCRTERS PRISCILLA JUDGE
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12

13

14

15

16

17 .

[ 39
w

w
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RHAIT SCULEE: Ho. Just

Ll

CHa

meil written notice.” 306 (

4]
[4)]
[31]
[}
v
(o]
3

want to say it twice.
PROFESSOR EDGAR: Okay.

CHAIRIIAK SOULES: And i:

(o)
]
i)

=3
Y]
ct
o
0}
.
-+
O

me. What do you suggest,

]
i
[ol

PROFESS0OR EDGAR: I don't ca
"Shall mail by written notice"?
CHAIRHAN SOULES: "Shall mai

~

notice thereof to the party." And then

abcut the other additicn would not be na
¢co that way.
Let me read, then. -In the beginnin

the sixth 1ine, starting with the senten

starts with the word "immediately" -- th

[&)]
=
t

',..l
(o
3
)

re.

1 written
the.part
de 1f we
- . “
g and in
ce, it

is would

be the.qnlyfchange. We'll vote as to whether or

nct this will be the only change.

"Immediately upon the signing of the
the clerk shall mail written notice ther

party against whom the judgment was rend

the address shown in the certificate, anc

fact of such mailing on the docket."™ And

11

'_l .
[
o
Y

W no other changes tc Rule 239(a)

judgment,

ecf to the

currently written. Those in favoy say aye.

COHMITTEE HMENDBERS: Aye.
&746-5427 SUPRENME COURT REPORTERS PRISCILLA SUDGE
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CHAIRMAN SGCULESE: Ckav. That's the

House tTC one.

1

PROF

)]

5SCR EDGAR: A1l richt. Rule 267
-- apparently there has been some confusion
betwveen the COAJ and our. committee on exactly

"

where Rule 2

()]

y at one

-

-
H
4

jV]

7 beiongs. If you'll re¢
point we were going_to abolish it and it was going
to gyo into the rules of evidence, and taen the
rules of evidence séid o, it{ought to belong here
and we just really didn't know where it was.

Well finally at the last meeting, wve
recommended, and the Court has ncw included Rule
267 in our rules rather than the Rules of

Evidence.

'

But as Professor Wicker pointed out to

us in our letter, we also needed to conform it to
™~

the manner in which the rules of -- in which it

had read. There is really no substantive change

here at all between the ruies of evidence

provision and this rule, but it coes need to Dbe

amendced.

=1

YAIRMAI SOULES: Any objection?

Okay. All in favor of this change to Rule 267,

PRISCILLA JUDGE




12
- 1 COLnITIYEE MEUBERS: Aye.
F Z CHAIRHAN SCULES: Opposed?
3 PROFESSOR EBLAXELY tir. Chairman,
& excuse me.
5 CHAIRIAN SCOULES: Neweall. Excuse me.
G I didn't realiize there was discussion.
7 PROFEZSSOR BLAKELY: I just want to
8 intervene and take care of-a housekeeéing thing.
S CEAIRMAN SOULES: Good.
10 : PROFESSOR BLAKELY: If you will turn
'll ~all the wéy to the hard cbver at»the bacg, you
12 will see anoﬁher suggestion by Wicker on this rule
13 pointing cut that -- that the rule -- | :
- 14 » HR. TINDALL: What page?
15 o PROFESSOR BLAKELY: Right here at the
‘16 | . “back.. : .‘
.17 - “ o : CHAIR&ANVSOULES: ,Pége 437, fhe very
18‘ last page. |
719 -~ PROFESSOR BLAKELY: It says.
20 "witneéses, when placed under Rule 613," -- Rule
21 ~ of Evidence 613 has been changed to 614, sc that
22 ought to be placed --
23 | PROFESSCR EDGAR: That's right.
24 PRCFPESSOR BLARLSLY: That change ocught
- 25 to cccur in the Rules of Civil Procedure, 267.
512-474-5427 SUPREIIE CCURT REPGCRTSRS RISCILLA JUDGE p
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.16

17

18

19

And it also says "oif the Texas Rules c¢f Evidence,"

4]

and that's been changed to Texas Rules of Civi

\

Evicdence, &and that change ought tc be made on page

-
)

320.

CHAIRHAN SOULES: Where would you put
that on page 320? Is there a place --

ter

rh

PROFESSOR EDGAR: Yes, right a
subsection (d), it says "witnesses, when placed
under the rule" -- it should be under Rule 614.

CHAIRHNMAN SdULES: Capitalize the "R."

PROFESSOR EDGAR: Yes. Strike out the

AN

"the "

CHAIRMAN SOULES: "Placed under Rule
614" -- okay.
*'11PRQFESSOR EDGAR: 61l4.
PROFESSOR~BLAKELY: "Gf the Texas
Rules of Civil Ev;dence.;
MR. TINDALL: Has that name been‘
acdopted, Newell?-
PROFESSOR BLAKELY: The Texas -- Ruile
267 has aliready been amended by the court and 1is
gbing into effect January'l cft '83.
MR. TIWNDALL: Ho, but do we have now

-- bear me out -- the Texas Rules of Civil

[
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14
1 SZvidence? Ig that & nane tnat we have formalliy
2 adopted?
3 PRCFESSOR BLAKELY: We have, and the
& Court has promulgated it and it -gces into effect
5 Januvary 1 of '383.
) HR. HcHAINS: Yeah. 1It's in the April
77 order.
8 MR. TINDALL: That we go by Rules of
9' Civil Evidence?
10 HR. HcHMAILIS: Right.
11 PROFESSOR EDGAR: So this should read
12 -- subsection (d) should now read, "witnesses,
13 when placed under" -- strike "the," capital R -
14 "Rule 614 of the Texas Rules of Civil Evidence,.
15 shall be instructed by the court"; 1is ;hat
‘16 , _gqrre;t, Newell? |
17 | PROFESSOﬁ BLARELY: Yes.
18 CHAIRMAI SOULES: Those in favori,
19 please say aye.
ib COHMITTEE MEMBERS: Aye.
21 CEAIRIAN SOULES: Ciposed? Okay.
22 Tnat's unanimocusly approved then.
23 PROFESSOR EDGAR: Ali right. Iow
24 then --
25 MR. SPIVEY:  Are we getting off that
512-474-5427 SUPREHNE JUDGE
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10
11
12
13

14

16 .,

17

18

19

20

rure right now? Before we 4o, under Section (1)
there "a party who 1s a natural person," why don't

we clear up a prcbliem that has existed in a number
7

of courts? I have had courts exciude the wifie of

-

ink there is & case hoil

e
§-
o

a

o

arty. I tt ling that the

el

)

spouse of a party is entitled to be there, but

‘occasionally I've had just real problems with the

court trying to ezciude a spouse.
MR. .BRANSON: Are they unnatural?

MR. SPIVEY: MNo, they are fairly

‘hatural; ‘one of them was good looking and the

judge had no reason to. But it's -- I never can

find that case, but I read it one time.

MR. TIHNDALL: I concur with Brcadus.

‘That's a good change to put in. There is a case

3

“that says you can't exclude a_spouse but it's hard ‘"

T

to find it.

PROFEESOR DORSANEO: lNo, it's not hard
to find. Look in my case book; it's right there.

HR. SPIVEY: I'm sorry, Dorsanzsc, I

don't have that. I better get that.

.. PROFESSOR DCRSANEC: But it depends on
whet the action is about, you know, the nature of

the recovery.

CHAIRMAN SOULES: Well, is this gcing




16
1 to reguire that we -- we're cnanging this to make
Efﬂ _
— 2 1t consistent with 614 c¢f the Rules of Civil
3 Evidence.,. If we make that cnange, would we aisco
4 have to change 614 of the Rules ¢f Civil Evidence?
5 MR. SPIVLY: I think you should to be
6 consistent, but --
7 : CHAIRFEAEK SOULES: If it depends.on the
38 nature of the case as to whethei or not the spouse
9‘ g is -- may be excluded, we ought to do some study
.lO on that.
11 MR. SPIVEY: Wait a minute. How in
12 " the world could it depend on the type of case
. .
13 because it's a conmmunity recovery.
14 ~ : CHAIRMAN SOULES: Bill Dorsaneo just
15 said it did, I don't --
716 . ;Wi_ .A: ‘ _ﬁjPROFESSOR DORSANEO: " If the recovery
17, is not.——’if.theknon—named spouse 1is not a real
138 party in interest.in terms of the iecove:t,.then
19 ,it‘s a different deal.
2 ' MR. SPIVEY: The reel named spouse
21 © would have an interest in redovery regardiess cf
22 wnether it was comnunity or separate.
23 MR. BRANSON: I woulid agree with
24 Broadus.
- 25 ‘ JUDGE RIVERA: It wculd dezend on
512-474-5427 SUPRIOHME COURT REPORTERS PRISCf?LA JUL
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1 whether tine defendant is an individualil and they
£ o
L z are suing the corporate emnpiocyer. Then they're
3 aiways excluced.
4 [TR. SPIVLY: e, but I'm saying that,
5 numbe: one, "a party who is & natural person,"
6 there's a place that ocught Lo Le inserted.
7" ‘ CHAIRHAMN SOQOULES: BEroadus, I think --
8 I den't think we've given it enough study, it
9 you'll permit me. Let's study that the next time.
] - \ .
1¢C : MR. BRANSGCN: Why don't we test the
11 water on thét, Luke, becauée I think we have;
12 . MR. TINDALL: I think it's an outrage
13 to keep those sgpouses out. I've hag that hardship
14 all the time, Luke, and it's wrongl
15v CHAIRIMAN SCULES: All right.
6 R , - MR. BRANSOH: 1I've seen that problem -
17 toc, and there»is a case on it.
18 - MR, S?IVBY: 'A good exangple is a
1¢ custody case, and I had-a judge apply it one time
20 ' in a custody case. I can't imeagine then béing
21 - more of a party at interest, altiough they are not
22 a legal party at interest. The vife wés damn sure
23 interested in the ocutcome because it affected
24 ~ them.
- 25 MR. BRANSON: Besides that, it is
512-474-5427 SUPREME COURT RIEPORTERS PRISCILLA JSUDGE
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iudicrous to make tne lady £it cut in the
three weeks during the twrial, and that's what they
ac.

MR. TIHDALL: And what you end ugp

doing 1s you have the new spouse of the other

g
23}
[
(3

i

/ and you keep them out, and it's sélly.

CHAIRMAL SCULES: Write it up and
we'll put it on the agenﬁa; Next iteﬁ - and
we'll 'put it on there today.

PROFESSOR EDGAR: All right. I'm
reai;y —f’ﬁell, I éuess I must say I'n embarrassed-‘
by what I'm &cout to talik about now. Rules 273,
4, 5 and 8, I did the very best I could to try )
and -- when we amended these rules -- to eliminate

certain words in order to be consistent, like

special issues. ' But when you roll your own

cigafet?es; sdmetimes~thesg éﬁiﬁgs happen.
And.right after the court promulgated these

rules and_they appeared 1in tﬁé April 14 advance

shéet, I started getting a bunch ¢f phone calls

about "Well, vou didn't eliminate the word charces

in some rules and you did in others," and, "You

0]

- | S 1 N
have issuec in

)

teaG o

[}

guestions' in some of

C
3
(B

them," and I said, "That's right, and we'll tr

and correct it as soon as we can."” These are

2-474-5427 SUPREME COURT REPORTERS PRISCILLA JURGEH
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to correct tne errors that I r

Cy
'— 4

tryin
we didn't pick up the first time. And that'

we nave done.

PROFESEOR EDGAR: Beginning on p
321, Luke, 322, 323, 324 and 325.
CEAIRMAN SCULLES: Okay. Let's t

minute and look at them and see.

e

PROFESSOR EDGAR: And Tina and I
our bést to pick £hem all ﬁp, bht I take the
responsibility for it and I just missed some
then.
MR. BRANSCI: I move the adoptio
321 through 325 as corrected.
’ ME. JONES::_;_second the mgt;pn.
PROFESSOR EDGQR: I hope I've go
all. I may not ﬁave. |
| HAIRHMAHN SCULES: ﬁell, this is
housekeeping in Rules 273, 274, 275, 276 and

as they appeared in the Court's liarch 19

W
c2
~
(o]

PROFESSOR EDGAR: Tes.

CHAIRNAN SOULES: And we're

m

ugg
that the Ccurt do these housekeeping items b

they become effective?

[sY)
M
o]

< -

3 e
al

of

n of

t them

esting

efore
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DGAR: Yes. Ana I don't
really know what, Justice Wallace, the Court's

timetablie 1&g going G be on the rules tn
Y <

o
o
t
<
14
)
re
(0]

recommendiné at this meeting. But as far as thesé
rules are cbncerned, if we ccoculd ask
perhaps give them some eupedited handling so th
they would -- the changes would be effective on
January 1 of '88 so that we won'’t have to go

tﬁrough this problem with a bunch of lawyers and

judges when the new rules become effective.

[ |

don't know whether that's possible.

JUSTICE WALLACE: We have a ccnference

N

scheduled for a week from Tuesday to consider
these, providing Luke can get them in the £final

form in time for us to do it because we hLave o

" have them over to the Bar Journal by the first of

August to get them printed in time to beccrme

£

effective on January 1. Sco we are going tc try to

get them all out.

-

CEAIRIIAN SOULES: We can do that. Let

-

me -- in response to the timing, we'ire c¢oing to
prepare the Court's conference agenda in my c¢iffice
next week. And we will Federal Ezxpress that

agenda to all members of this ccmmittee on

Thursday evening and to the Court. How I had

5427 SUPREHE COURT REPOCRTERS PRISCILLA GUDGE
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1 sianned ¢on having another weei, pbut 1t doesn't
|
[ 2 reaily make any difference. UWhat I was going to
3 do wasg ask you all to get back to me -- read then

4 over the weekend and get them pack to me the
5 foliowing Tuesday -- get your input and get then
6 to the Court &z week from Thursday. But --
7 JUETICE WALLACE: Ve can handle that.
3 - CHAIRMALK SOULES: But I één call the
9 Court with your changes. I can call you, Judge,
10 with what I get béck from then. |
11 ' JUSTICﬁ WALLACE: I think it would
12 work out better if you go anead and do that.
13 Let's just take the extra week. Ve discusséd it
14 on -- whether to have it a weeik from Tuesdaj oﬁ
15  the following week and said "Well, the socner the
16 : g;better;"‘bgt we can do i that:way.:
17 | ' " CHAIRMAMVSObLES: Well, it's very
18 helpful té me t§ get tﬁat proposed ccnference
19 agenda to you all for a flip-through, at leaét,
20 and get your feedback because I don't get
21 everything.
22 PROFESSOR EDGAR: That extra week
23 would be extremely helpful becaucses next Thursday
24 i8 going to be the 4th of July weekend and it
25 might be difficult for some people tc --
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somehow do that. But wel
8 offices
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e it in your
Tihiursday morning. I wiil neea your
feedback in San Antonio by Tuesday morning. So
you're going tc be word processing, you'll nes
and get it

you can call

o

to
out Federali Express, o
us.

Of course,
who does

~

you &all know T
all

]

ina,

\

this detail work for me in my ocffice,
and you can just cail

hher and read her any
you're on the phone.

insertions or errors and she'll correct them while

MR. BRANSOIl: Can we just communicate
with you electronicaliy?

CHAIRMAN

.

SOULES

MR. ERAIE

Yes, sir.

O

You can.
o} B

lectronic transfer?

e

You can file it
vant to
ian. Will

k-t

But that's the
that work?

JUSTICE VALLACE

: Yes, eic.
CHAIRMAHN

SCULE

ES: And then ali
27 SUPREME COURT
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1 thece rules will have gyone tnrough tane Court's
e .
L 2 process pursuant to a January 1, '83 effective
3 date if they are promulgated by the Court.
4 Yes, sir. Eill Dcocrsaneo.
5 PRCFESSOR DORSANEO: On this Rulie 276
6 cn page 324, I have been concerned f¢r some tine
7" about whether it's acdvisable to-keép this
8 nodification languade in the rule. I personaily
) am not aware of that being a proper method to
10 'preserve the right to ccmplain if you submii an
11 ‘lﬂ struction or an issue cuestion, and it's
12 modified and you get this notation done. I'd ask
13 Prcfessor Edgar what he thinks about that. )
14 _ . PROFESSOR EDGAR: Wiell, I think if the
15 Cocurt modifies it, I think.you're stil; gcing to
16 - have t6 iject apd go thrqugh‘the propess again --
17 . and I agree with lyou.» But when I amended these
18 rules criginally,'l was =-- bécause of &1l the
19 otner problems we had, I was not trying to make
20 “any substantive changes except as under Rule 277,
21 279. And I suggest what we do, Bill, is co ahead /
22 anG approve this and then liet's take a look at
23 Rule 276 for scme further study with tne view in
24 mind of correcting the problem you're raising.
25 CHAIRINAN SOULES: Any further
512-474-5427 SUPREME COURT .REPORTERS PRISCILLA JUDGE
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instances I have been in the room yesterday that

discussion on Rules 2732,
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Those in favor cf these chenges say ave.

!
+]
3
o3
t1

I

o

INBERS: Ave.

CHAIRMAN SOULES: Opposed? It's
unanimously approved.

MR. SONES: Hadiey, does that conclude
your report?

PROFESSOR EDGAR: Yes. Eave we
formally approved these changesg?

CHAIRMAN SCULES: Yes, sir.

PROFESSOR EDGAR: Ckay. I'm sorry.
That concludes our report.

MR. JONES: Mr. Chairman? ‘ *

CHAIRMAN SOULES:A Franklin Jones.

[iR. JOHES: I have noticed what rare

Qe have kihé of skipped aréuﬁd on the agendé from
tiﬁe to time, énd‘I want tc make a motion that we
0 80 again. UWe have cne matte; thet I kncw of on
our agenda -- there cohld be many others - out
there's one that I'm peculiarly aware of, and
that's Item 12 which the recommendation of that
Subcommitteg is, in ny judgment, hignly

centroversial.

And I want te¢ -- you Know, I want toc coppoese

5427 SUPRE{IE COURT REPORTERS PRISCILLA JUBGZE
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some of those recommencations and I've been toid
by @ number of pecpvle in the roomn that they are
going to be leaving througnout the day and they
may not be available to vote when that matter is
reached. How I'm not one of them; I iniend to De
here until you gavel the meeting to a close.
But I would like to move that-we now go o
Item 12 for discussion and dispcsition.
MR. BRANSCN:  Second the motion.
VCHAIRMAN SOULES: There's no problen

with that except that I've got -- Had

ley, I've got
another item on the agenda for you and I don't
kKnow whether it's going to take any time to just‘
try to finish it. On page 353, is there something
~- 355, these are old COAJ items, Rules 247,
‘247(a}“and 250;; And we just need to disppse of
éﬁOFESSOR'EDGAR: I'm sorry. I don't
know whaf pége4——
CHAiRMAN SOULES: Okay. Page 355 of
the main materials and following.
MR. TINDALL: This rule is aimost
nonsensical. Are ve talking about Rule 2477
CHAIRMAN SCULES: Yes. This has been
on our agenda for a long time. We just need to =-- /
474-5427 SUPREIKE CCURT RLPOLTIRS PRISCILLA JSUDGE




1 PROFESSCR EDGAR: Weii, I'm 5370V, i
R
‘ ) didn't =-- I didn't have it in the material. Well,
3 oh, yes, I'm sorry. We did cons:zder it, if you'll
4 look at item number four in my letter to you.
5 It's on p&age 317.
6 . CHAIRHALN SOULES: OCkay.
7 ' PROFESSOR EDGAK: We considered -- our
t subcommittee considered it, and we dc not

S : reccmmend the amendments tc Rule 247 and 250, nor
10 the adoption of 247 (a).

11 - * CHAIRMAN SOULES: All right, sir;

12 Would you enlighten us just a little bit with

13 ‘Giscussion on that? | b
14 PRPEESSOR EDGAR: Well, I don't Kknow.
15 ) CHAIRMAN SOULES: That's putting

16p V_fspmebody.unfairiy on the spot.

17 | éROFESSOR EDGAR; Well, lét‘s see.

18 All right, 247(a)‘which vou wiil f£ind on-- ny page
19 is nunbered blank, it's 00 -- it's 356, I guess =--
20 we saw as part of fryiﬂg to incorpoirate in the

21 ruies some standardization on how to handie

22 motions for continuance, in trying to utilize sone
23 type of uniform docket controcil and --

24 FMR. JCHES: We'we perceived that,

25 Hadley, as & resurrection of the ili-famed

512-474-542 SUPREIIE CCURT REPORTERS PRISCILLA JUDGE
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the Chief Justice.
PROFESSOR EDGAR: The subcommittee wa

-- at this meeting, was ccmpoce

Gilbert Low, Frankiin Jones &and myseif. And the
four of ug unenimoucsly concliuded that this should

be rejected.
MR. JOMHES: And I sc move, HMr.

Chairman.

(@]
o]
ot
=t
s
—
—
ey
—r
pan

SCULES: It's been moved and

econded that -- I'm saying that Hadley has moved

4]

m

nd Franklin seconded it that the proposals to

1

change Rule 247 ana 250 and to add a new rule

247 (a) may be rejected. Any further discuséion?\
Those voting tc reject, please say aye.
CCHMMITTEE HEMBERS: Aye.
CHAIRM@N“SOULES: AQpposed?»ﬁQkayf
It's unanimously rejécﬁéd. o
PROFEgSOR EDCGAR: And I think that
then conciludes cur report.
CHAIRMAN SOULES: Okay. Anc then,
Ilewell, they are looking t¢ you now wanbting to

hear ycur report, I beiieve. That's what you're

talking about, the evidence report?

PRCFESSCR BLAKELY: fir. Chairmean, this

a

the Evidence Subcommrittee
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1 and 1t begins cn pacge £68, and there are novw five
E:j .
- . 2z items tc be repgorted on. If you'il turn to 465,
3 the first problem;, problem number one, comes fron
4 & San Antonio lawyer named Soules, the Texas Rule
5 of Civil Procedure 172 provides for auditors. The
o court can appoint an auditcr. And it provides
7 that the auditor's report shall be admissible in
8 evidence.
9 Luke Soules reports that trial judges,
10 despite that mandate of 172, are excluding then.
11 It mey be that éne tfial judgé ﬁoulé excliude ¢on
12 one greocund, and another, another. But Luke seens
i3 to feel, I gather, that Article 7 dealing with )
14 cpinions, apparently, is most frequently the
15 . problem.
16 ., So 1 sub@@tted Fhe‘matter‘tq the Evidence
17 Committee, suggesting~three possible approaches.
18 One ¢f these was the solution which I've got
19 'numbered 1A on page 465, and that would be simply
20 to take 172 and stick in the amendmnent "despit;
21 © any evidence ruie to the conttary," vecause the
22 feeling is 172 intends to override anything in the
23 rules ¢f evidernice. S0 that was one approacn. The
24 vecte on that was five for that sciution.
25 Sciution 1B was favored by two menmbers ci the
512-474~5427 SUPRENE COURT REPORTERS PRISCILLA JUDGEH




25, i
1 committee, and tnis is -- it's et tThe pottom oOf
F _ _
t 2 469 and top of 470 -- and this is the solution
3 that Luke had reconmended which wcould be tc add a
4 cempietely new rule. And it would be 706 over the
5 rules of evidence which woulid -- let's see. Well,
5 ycu can see it there at the boettom: "Verified
7 reports of auditors appointed purstant to Texas
8 Ruie of Civil Procedure 172, whether in the form
S cf summaries, opinipns, or otherwise, shall be
10 | admitted in evidence when offered by any party
11 'whether-or'hoi £he faété or‘data in the repcrts
12 are otherwise admissible and whether or nct the
i3 reports embrace the ultimate issues to be decided
ld by the trier of fact. Where exceptions to the
'15 reports have been filed, & party may contradict
QQL; 16 ‘ﬁhe reporgs by gvidenqé supportingvthe.
17. exceptions.” |
13 And then he,yould amend, here at the top oi
i5 page 470, Texas Rule of Civil Procedure 172, by
20 ‘ striking the evidence aspects of it, striking
21 "said report shall be admitted into evidence,"
22 pecause, see, that would be taken care of over in
253 the evidence rule. “That should be "but may be
24 contradicted by evidence from either party where
25 exceptions tc such report or any iten thereof may
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| 1 be" ~-- striking "have Dbeen® -- "may be f£iled
E_j 2 within 30 days of the filing of such revort," and
3 so fcrth.
4 Sc that i1s Luther's suggestion and there were
5 two membersibf the Evidence Committee for that.l
) A possiplie solution thaﬁ I had submittied to
7 the subcommittee and that no one was for, was to
8 go through all of the rules of evidence and
3 anticipate poésible,objections that somebody‘might_
10 raicge on the basis of this, that or the other rule
11 of evidence and'try to freme language in
12 connection with each specific rule that would take
‘ \
i3 care of the matter. In other words, it would let
14 in the audit report. No one seemed to be in fayor
15 of that.
16 - : I've‘got here Sclution 1C. .Judge Pope
17 reacted ambiguously. In essence, he said he
13 didn't see any objecfion tc putting the same thing
19 in the rules of civil procedure and the rules of
20 evidence -- identical wcrding. He cdidn't say ghat
21 ianguage, so I just picked -- I just picked this
22 Soiution lC_which'would amend the rules of civil
23 procedure by the one addition, f&esp*“e any
24 evidence rule to the contrary," and then precisely
25 copy 172 over in the rulegc of evidence. Sc that's
512-474-5427 SUPREINE COURT REPCRTERS PRIBCILLA JUDRG
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Sgiution 1iC.

And there was more support for

Sciution 1A than fo ther

=
™
1
O
(r

sciution, I guess

Y 1

chairman of the subccocmmittee 1 move approval

as

(13

of

Solution 1lA.

-

PRCFESSCR DORSANED: econd.

MR. JONES: I. second the motion, Hr.

Chairman.

IR, INDALL: Can we have some

discussion on that because I have dealilt with these

audit reports and I think Luke has got a

preferablie solution.

-

-

-

If ycu've been c¢cn the ha

side c¢f trying to keep one cut, they may come in

over our most vigorous objection even thouch the
3 g

report will have matters that you view as totally

extraneous to what the.appoihtment of the auditor

was for. It seems to me that if that's your fear,

then you ought to have an opportunity tc file
excepticns

and try to keep that out before it

comes in over your objection. This is a ver;
pocwerfiuil wveapon in matrimonial cases if you're not
very carefu{.
And 172, which just simply savs that the
judge -- say he appointe Arthur Anderscn, then the
Arthur Anderson report comes in and you're stuck
4745-5427 SUPRENE COURT REDPORTERS PRIECCILLA JUDGE
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CHAIRIAHN SCULES: Weil, the 1B taat is

3 there, I drafted it, so I don't -- I'm not tiying
4 to be particulariy emphasizing words -- but it

5 addresses the Very problems that you have with the
6 judge. He appoints this auditor. Tt's a ccurt's
7 auditor; it's not a party's auditcr. It has to be
8 independent. It should nct be related to any

¢ party. It can't be the particular party's own

10 auditor. I mean, this is independent.

11 MR. TINDALL: Sure.

12 CHAIRHAN SOULES: So it 1is poweriul

13 when it goes to the jury. But then when thé jud@e
14 gets that report back and sees how powerful it is,
15 then they begin to squirm about its weight and the
16 égct‘that it -- well, it concludes ultimate issues
17 tp 5e tried by the trier ocif fact. Well, it can.
13 Obviocusly, the Texas Rules 0of Evidence permit

19 experts to put these kinds of things forward. But
20 judges, for scme reason, become reliuctant about

21 these reports.

22 So the ultimate issug and the fact tnet data
23 in the reports may cotherwise be inadnissible --

24 which, of ccurse, can stiil get in an ezxpert
z5 report under the rules of evidence, vwe've already
512-474~-5427 SUPRLENME CCOURT REPCRTERE PRISCILLA JUDCGE




1 permitted aili these things to be admitted into

2 evidence undex thé-expert ruie -- but still when

3 confronted with that, those seem to be the two

4 hangups. One, it's got the uliltimate issue, and

5 two, i1t's got material in there that is not

6 ctherwise admiszible into evidence, even though

7 under the 700 series it is.

8 50 this Ruie 706 that's at the bottom

9 specifically addresses the two problems and tells .
10 the trial court "Get through those problems and
11 permit it to come into evidence." Then it also
12 does have, as Harry pointed out, the specific
13 language about cbjections and putting in evidence
14 to support those objections.
15 Finaliy, it separates the evidence

16 admissibility_aépect of it out of the rules of .
17 civil procedure -- which have tc dc with
18 appointing the au@itor and getting the verified
1¢ report filed and that sort ¢f thing -- &and then
20 fizxes up cver in the evidence rules, then, now
21 it's handled in the evidence stage of the trial.
22 Now that was the reason I a4aid it that way,
23 ahé I'm only saying that so eveyyone Knows wnat

24 the reason was. I'm not necessarily Lifying to

25 selil it. tiewelli.
512 5427 SUPREME CCURT RLPORTERC PRISCILLA JUDGE
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‘ 34
1 PROFESSO? BLARELY: I just wantea to
2 respond toe Harcy. Harry is trying t§ Keep it ocut,
3 filing excevntions and then an cpportunity to argue
4 that it shouldn't be in in the first piace.
5 ' MR. TINDALL: That's right. Undcer
6 Luke's prowcsal =--
7 ’ PROFESSOR BLAXELLY: I don't think that
3 cccurs under Luke'ls proposél or any of these
) proposals. Trhey come 1in; auditor reports come iﬁ.
10 ' CHAIRNAN SOULES: It comes in, period.
11 ‘ But you --
12 PRCFESSCOR BLAKELY: And then i1if you
13 file exceptions, then you may contradict. :
14 : CHAIRMAMN SOULES: That's right.
15 MR. McCONNICO: But you can't
16 | . contradict unless:you‘dp.
17 CHAIRMAN SOULES: Rusty?
138 | MR. HcMAINS: ©Nct being involved in
18 this practice very nuch -- at ieast not until ny
20 wife files -- I'm curious, if you dcn't £file
21 exceptions 1ig¢ the auditcyr's repcrt avsolutely
22 binding? _
23 HR. TINDALL: Yes. Despilte any
24 evidence rule to the contrary, 1t!s a proposai.
25 MR. McHAINS:. I mean like judicial
51z2-474-5427 SUPREHE CCURT REPORTORS PRISCILLA JUDCGE
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i admissions.

2 MR. TILNDALL: Virtuali}. But thet

3 rule is ambiguously used by the -courts. If they

4 don't much like it, they can sort of keep it out

5 themselves.

s MR. McHAINS: Welil, I mean if the fact

7 of not filing exceptions is that you can't

8 contradict, why 1s it the same as beiﬁg bincing?

9 And I'm juét -- just from a qguestion of the

10 substantive aspect cof the procedural law.

11 HR. TINDALL: 'The rule doesn't tell
12 you what happens though, Rusty. ©Now it says --

13 the cugrent rule says: "The report shell be

14 admitted into evidence, but may be contradicted by
15 evidence from either party where exceptions toighe
16  ;époﬁt'hév§;begn'ﬁiled~before‘tr;al:“

17 | | MRi_McMAIHS: That's right. Eut what
%8 I'mvsaying is ﬁhe'effect cf that, then, is that
19 i you can't controvert portions of the report unless
20 you except to it.

21 MR. TINDALL: That's right.

22 _MR. HcMAINS: So that all I'm trying
23 to figure cut is -~ what'you‘re effectively doing
24 is the same thing then as admitting a judicial

25 adnission and a denial of the admission, in
512-474-5427 SUPREME COCURT REPORTERS . PRISCILLA JUDGE
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1 eftfect.
2 CHAIRﬁAW SOULES: it doesn't go as far
3 &z a judicial admission; it's cnly evidentiary.
4 But then the cases, when you look at them, if the
5 auditcr's report is not controverted, it beconmes
5 noncontrcverted evidence. You can't -- nobcedy can
7" put any evidence in tc controver: it.
8 HR. McHAINS: All I'm trying to figure
¢ out is if you're --_ obviously, yocu're concerned
10 about thies in a jury trial context. .
11 CHAIRMAN SOULES: Right. I think
12 that --
13 MR. McHAiHS: And I don't know wheret
14 you get the authority to submit issues of fact
15 that are not disputed. I mean that's --
- 16 UH:@HAIRMAN SOULES: ell you wouldn't.
17 You may raise --
18 MR. MclMAINS: That's why I'm sayving I
19 agon't know what its function is.
20 CHAIRMAN SOULES: You may raise & fact
21 isgue, Rusty, from evidence extraneous to the
22 auditor's report. The auditor may report, out the
23 jury issue may not be all together based on that.
24 A fraud 1ssue, for example, the Herman estates
25 case would be where we had a big probiem with
512-474£=-5427 SUPNIENE COURT REPCORTERS PRISCILLA JUDG
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iness transactions.
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any case involving a lot of bu

]

And even thouc¢h you get the concliusions of an
auditor, you may stiil have cther issues that are
ccllateral to the determination ¢f liability cor

maybe even thne amount of it.

I think the worda "appointed" =-- and I'm
changing my own -- I think, you know, that cught
to be "prepared" in.the first line of what I've
got under 706 -- and for this reason: If the
auditcr's report-goes beyond what the auditor heas
been instructed by the court toc do;, there is an

objection that you can make. This revwort does ndt

conform to the court's order under Rule 172. And

if we change verified repcrts of auditors
"péepared"-pursqéyt to Rule 172, then the court
coulid look af that report and determihe whether it
was érepa:ed pursgant tc his order. If 1t is,
then it's admissible. If it's not, then it would

not be. It would have tc be conformed -- adjusted
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say any report prepared pursuant to the court's

MR. TIIDALL: I Iike that.
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; then; get
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your problem.

MR. TINDALL: They're wandering o

Hh
+

and rendering opinions on values and thi

o]
n
[ &)

that --
CHAIRMAL SCULES: o whenever you gc
anc¢ you want a court-appointed auditcr, you want

to be sure that that order tells him to do wnat

you think he needs to do in order to get you

(6]

through the wicket to help you with these serie

of transactions.

]

a

A
<

O
~

. If we change that word "appointed" to

prepared,” now what? Does that -- and I, againy

I'm not trying to sell this format.. I have some

-
3

concerns with the shorthand way c¢f doing it in 1A .

because I don't think it specifically addresses

the several problems, -whereas 1B dces. IHNewell?
PROFESSOR BLAKELY: Fow, HMr. Chairman,
suppose we adopt your proposai there and put an

evidence rule in 706 and some oppecsing attorney

objects under the hearsay ruie, or objects under

avthentication that this 1is inadeguately

authenticated, and you say, "Yeah, but 7C6 here

says that it is admissibie."
WVell, that's so. But that's just cdealing
L74-5427 SUPREIE PRISCILLA JUDGH
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with cpinions; thet's in Articlile 7 dealing with
opinions. Theat doesn't tocuch autheﬁtication and
dcesn't touch the hearsay rule, &nd so on. What

does that -- does that =-- doesn't that give tre

trial judge maybe & little bit of: "Weil, I'x

going to exclude that." "I think maybe you're
right. I'm going to exclqée that."

CHAIRMANW SOULES: I'd like to put --

PROFESSOR BLAKELY: While %f'you-buy
Soiution 1A, here this thing is“that sQeeps across
all of theArules of ;videncé and this.thing is |
adnissible despite any evidence rule that comes
in. | *

CHAIRHAMN SOULES: Weil can we say --

start out 1B with the language "despite any other

evidence rule to the contrary,"?

M .'fINéALL:  6£ course §oﬁ éeai wiég
the hearsay and agthenticétion ——"you-déal witﬁ
that now in evéry form of evidence. As‘I‘vé
worked throuuh those rules of evideﬁce; you ﬁave
£o move around 1like a compuiér to make certain

i )
1 the

o

8]
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you've covered

ases anyway. So I don't

think that's a unigue problem with an au
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revort.
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in there "despite any other evidence rulie te the
contrary," then that would make this‘dominant.

IMHR. BEARD: FMr. Cheirman, can we vcte
on the metion to see how we stand?

CEAIRIAK EOQCULEE: Ckay. The motion is
that we take Sclution 1lA; we're discussing it
really, I guess. How many favor generally the

pprcach to 1A versus the approach to 1B, I guess

.we can get a consensus on that. 1A? Seven. 1B?

Five. Okay. That's seven to five.

Well, I guess the motion is -- is there any
cther discussion? Rusty?

b

MR. McHAINS I'm not sure, however,

;hat the ccmmittee has spoken to your suggested
amendnent to 1B which I think could be put in 1A
in terms pf_said ;eport when prepared pursuant to
the order. | |

HR. BRANSON; Why con't you reask the
gquestion, Luke? How many would like 1B with that
statement added tc it?

CHAIRHMAN SOULES{ Ckay. If 1B reads
this way: "Despite any other evidence rule to the

contrary, veriiied reports of auaditors prepared

and then tc the end. If that was the structure of

512-474-5427 SUPRENMZE COURT REPORTERS PRISCILLA JUDRGE
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CHAIRMAL SOULES: Aii‘right, The
substitute mction is then that we amend -- that wve
add a Rule 7086 to the Texas Rules of Evidence as I
just read it, and that we amend Rule 172 as it
a?pears on page 470.

PROFESSCR LEDGAR: Now, would you
repeat how that lead into 706 1s going to réad?’

CEAIRMALN SOULES: Yes, sir. It wiil
say "Despite any other evidence rule toc the
contrary, ve;ifiedlggports ©of auditors prepared

pursuant to Texas Rule of Civil Procedure 172" --

)

ana then compliet

C
¢4}
1
|

+

pursuant to Rule 1727

CHAIRHMAIN SOULES: O . "Verified

0N
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reports of auditors prepared pursuant to."

3}

becausge 172 takes care ¢ the
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CHAIRIIALI SCULZS: Further Gisgcuscion?
PRCFESSCR DORSANEOQ: Mr. Chairman, on
this Rule 172 proposal, the sentence that has been
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ied "exceptions to such report or any it

thereof may be ;
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that that

conveys the meaning that excepticns are necessary

be

[}

ore the report can be contradicted?

CHAIRHAN SOULES: I it doesn't, that -

message should be in the rules.

MR. TINDALL: Un

-4

ess exceptions to the

reportc have been filed within 30 days, & party may

-

not contradict. Isn't that
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tc say, Luke? You give at lieas dayes.
CHAIRMAIT SOULES: Well why would you
change "may" to "must"? Exceptions must be filgd
to tell everybody you've got as 30-day fusq
running. if yéu don't, you're going to waive 1it.

Just change "may" to "must."

MR. TIMNDALL: But I think the question

(=
4]
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if you don't file exzceptions, is it cle

3]

r under

1

the rule that your 1ips are seeled to contradict?
CHAIZRMAN SOULES: I'm comfortablie with
leaving that in the evidence rule once you say

vyou've got 30 Gays in which you must file

chbijections in 172 because tnat's procedural.
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TDALL Yeah.

4

CHAIRNMAY SOULES: And then pass on to

[ 3]

what happens L1 you don't in the rule of evidence.

Any further discussion? Those in favor say aye.
COMMITTEE MEMBERS: Ave.

CHAIRMAN SOULES: Opposed? That's
unanimously recommended.

The next item then, HNewell?

PROFESSQR CLAXELY: Fr. Chairman, the
Texas State Bar Committee on Rules of Evidence
passed four changes 1in the rulés-of evidenée,
recqmmended them to the Supreme Court, and that's
been referred to this committee. Ana that Beginé
with probiem number two on page 471.

The Texas Rules of Apgellate Procedure say
that "When the court hears objections to ‘offered
¢§i§ence out of theypresence of the jury and the
rules, that sucnh gvidence be admitted -- that such
objections shall be deemed to epply tc such
eQidence when it is admitted before the jury
withecut the necessity of repeating those

objections." That's presently in the Texas Rulies

Some member o0of the rules conmnnittee, Zvid
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into the rules ¢f evidence. Anc he recoummended 1t
as an amendment to 103(a){2), Offer ¢f Procf, and
the Evidence Rules Committee approved that; there

was some thought that it wasn't necessary and
perhaps inappropriate to tiry to bring everything

subcommittee approved it six to two; there ycu see
the votes right under Solution IIA, six to two
approved that.

I did not submit and shculd have, I now

realize, that had been macde by Hike

[aS]
6]
[
[Ve]
[Ce]
[§)
n
+
'_l
@]
=3

Sharlot who is chairman of that committee now,
that it's not proper tc put that emendment in

~

103(a) (2) because (Z) is from the proponent side,

theéoﬁ@e;ing side, and thisvamenémengiis'real;wa
fggm theKQiewpoint4Qf~the éﬁjéctihg-side. So i
kaverpﬁt ovér here in Solution IIB'precisely the
same thing, except put it in from the standpoint
of the objecting side as aﬁ amendﬁent to
103(5)(1). And I'm sure that anyocone wno voted for
Solution IIA would vote for Soluticn IIE as
preferabpie. And on alli of those assunptcions, I

nove approval of Scilutiocon IIB at the top c¢f

472.
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1 HR. JCLIES: I seccnd the motion, iir.

2 Chairﬁan.

3 [fiR. BRANSOU: ‘"I notice that Tom

4 Ragland and Franklin Jones were on that conmittee

5 ana you all voted against 1it.

) MR. JOMES: We voted egainst IIA.

7" PROFESSCOR EDGAR: Bdt'not against IIB?

8 MR. TIWDALL: Hot agains‘t.'IIB, was

9 that ~--

10 MR. JOHNES: Not against IIB.

11 PRO Ess{dR EDGAR: So that, in effect,
12 this is a qnaniﬂous recommendation of the
13 comnmittee then at this point, I take it. *
14 "MR. JOHNES: And I have seconéed the
15 mmotion.
-;5' . # CHAIRMAR SQULES: The mot}oﬁ'has égen
17- moved and maae; and.seconded that So;utioﬁ iIB{
18 amendment to RuleAlO3(a)(l) as'it appears on bage
19 472 of our materials be recommended to the Supreme
20 Court. Any further discussion? Elaine.

21 PROFESSOR CARLSON: I wonder if it
22 wouidn't be just a little bit clearer -- and I'm
23 sorry, lewelil, I didn't raise this earlier -- if,
24 in the amendment it read "when the court hears

25 objections to the cffered evidence out ¢f the
512~47&~-5£27 SUPREME COURT REPORTERS PRISCILLA JUDCE
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1 presence of tne jury in cules on the record."”
i 2 MR. JOMES: On the record?
3 PROFESEOR CARLSQCHW: Uh-nun.
4 MR. JCGUES: I would go out and accept
5 that.
6 CHAIRMAY SOULES: Elaine, I'm sorry.
7 I didn't gquite hear you.. Would you say it again?
8 | PROFESSOR CARLSON: My sﬁggestion is/
;9 - .in the underlying lgnguage on page 472, the
10 amendment in IIB. "When the court hears
;1_ ijections to offerec evidénce out of the presence
12 éf the jury in rules on the record", =-- "on the
13 record" weculd be -- | b
14 HMR. JONES: 1Insert "on the recozd”
15 between "rules" and "that", Luke.
~ .16  ‘ PROAFE_SSOR BLAKELY: .-May I give one
17 warﬁing, M;. Ch;i;man. |
18 . CﬁAIRI’-’IAI\E SOULES: Yes, cir. Hewell.
15 : PROFESSOR BLAKELY: What we're dding
20 - ere is simpiy bringing the exact language fIO@
21 the appellate rules into the trial rules. And if
22 you change it, then there is sonie query as t¢ what
23 does that mean. If you add scmething, 1s it
P 24 completely consistent with the appelliate rules cor
':_,\
- 25 does it give someone a basis fcr argument in thet,

512-2474-5427 SUPRLIE COURYT REPORTE
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. 1 "Oh, no, it says here" -- and co forth.
2 PRCFESEOR DORéAEEO: Doeén't the court
3 aiways rule on the record? I mean vou don't rule
4 off the record.
5 PROFLESCR EDGAR: If it ain't on the
6 record, 1t ign't there.
7 MR. HMclMAINS: It ain't a ruling 1f it
8 ain't on the record.
9 HMR. TINDALL: Professor Newell, what
10 about the flip side where the judge hears evidence
11 outside of the jury and decides not to let it in.
12 Do you have to retender it to preserve the -- I
& 13 mean the flip side is preserving the old biil of"
14 exceptions. This seems to say that you don't have
15 to renew the objections --
16 SR “‘ifs © MR. MEMALNS:V“Well that is.the casei
17 . MR. TINDALL: -- if the judge oﬁt'of
18 the hearing of the jury decides to let it in,
19 right? |
20 ' MR. TicHAINGSG: Yeah, that is the law.
21 MR. TINDALL: You have greserved your
22 5bjection._ But the £lip side has never been the
23 rule, has it? You presént evidence about & bilil
: | 24 of exception, and the judge =says ":'m not going to
e
25 let it in." If you don't come back 1intec the
512-474-5427 SUPREME COURT REPCOKTERS PRISCILLA JUDGE
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courtroom and remenber ail thoge littie tri
say, "Judge,; I offer that evidence" -- and if he,
you know, doesn't -- then savs "I refuse it,"

your pill of exceptions is no gcod.

- MR. BRANSON: How you'’re not -- well,
you're properly outside of the presence of the
jury.

HR., TINDALL: Ho.
PROFESSQR BLAXELY: The judge has
already -- you've already - in the courtrcom --

MR. TINDALL: You've got to offer it
again on the record.

hS

lo¥)

MR. .

»

RAMNSECON: Welli, but you take the
record with you. I mean the record is going in
[ - ' .

the bill of exceptions.

PROFESSOR DORSANEG: Hot unde:

T.R.A.P. 52 you don't.’

MR. McHAINS: Ko.
PROFESSOR DORSANEO: See that's the

rrobplem. This is only, ycu Know, one -- taking
g

.

cne looege sentence from 52 and putting it in 103

[ SO

and there is a lot more

in 52 thet could go in
103. And it's & larger probien. I think vou just

have to read 103 and 52 together.,

MR, McHAINS: 103 really deals with --
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I mean thne problem 1s -- I think Heweil had in the
beginning is that the civil rules of evidence are
things that a triel judge concerns himself witih.

e doesn't have to worry ebout it from the

late court's angle. The apgailate cour
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going to say that that's suffici
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!;l} vou don't have
to read c¢if on your bilil of exception$.

PROFESSOR DCRSEANEO: Kot now. Underx
52.you don't.

MR. TINDALL: But you formerly did,

rignt?

=

ROFESSOR DORSANEO: Yeah, I think you

IiR. McHAINS: Arguably.
-CEAIRMAN SOULES: There was some

authority, though, that when vou got the jurv back
\ ro J Y

’}

in the box, you had to get up there and tell the

judge, "I offered what I just cffered," and he had
to exciude it before thne Jjury which was silly.

But that's been eiiminated entireliy now, hasn't

(o

it, to preserve your errocr?
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MR. TINDALL: and this
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not? Those in favor of that insertion, shcw by

hands. Opposed -- I'm sorry. I didn't se
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And those oppoesed show by hands. Okay. It seens
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to be opposed, Elaine. 4And then without inserting
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appears on, 472 at Solution IIB, thcse in

T

aver of amending Rule 103 as indicated, say aye.

COHMITTEE MEMBERS:

2
h
[t

CHAIRMAN SOULES: Opposed? That's

»

unanimously reconmended.
PROFESEOR BLAKXELY: Mr. Cheirman,

problem nunber three =--

_.PROFESSOR EDGAR: Well, while we're on
Rule 52, I just called to our cecllective attention
that there are two remarkabie typographical ercors
in the rule as it now appears. I'm locking at
T.R.A.P. 52(c)(5). It states: "The

shall submit such bill to the adverse party

A
.
[t}

think that means "The court shali submit."

ri
g
[t}

PROFESSSCR DORSBARHEOD: I wmove

deletion of that sentence ail to

e}
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SSOR EDGAR: qell, I'm just

jav]

512-474~

5427

[}
o
ty
v ]
%3]
=5
(@]
(@]
(o
il
-3
g
3]
Lv]
(@]
as]
+]
]
xv}
€8]
v
jav]
§--1
W
(@]
1~
L— 1
L— ]
Pt

\ JUDGE



o

(48]

4

s

~l

[ee}

-
)

{6

17

18

ro
o

[$»]
et

()
N

S
(93]

N
Lo

wi

PRCFZSSCR DORSAHLC: Yes.
PROFESSCR ELAXELY: ‘Are we Dringing

tvpograpnical

2]

5 that what you're --

PRCFESSOR EDGAR: No. I'm just simply

becaucse I'1l forget if I donft say it now,

but I've noted in my rules of evidence book that

that is =-- there is a typographical error there.

And then, again, in Rule 52(c)(10) the sentence

reads "anything occurring in ogen court or in

“
the

chambers that is repcrted and so certified by

couft reporter may be incliluded in the statement of
facts rather than in formal bilis of excepticn,
providing ghat iﬁ a'éiyil‘case thg party .
reguesting that al; cr pé#ﬁ of the jqry arguments

'of!' the veir dire examination," and that should

be n

"or.

MR. HcHMAINS: No, it says "on" but

should be "or.

Ch,

€

PROFEESOR EDGAR: okay. I've x'

it out, but anyhow that's alsoc a typcgraphical

[

error. I simply cail those to the committee's

attantion.
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PROFPESS0OR DCRSAMEGC: Why don't you
move the correction?

PROFESGSCR
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correction.

PROFESSOR DCESANED: Second.

N CEAIRMAN SOUL

1

cE: 0

74
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cn" to "or"™ in 52(c¢) (1

(o]
-
o
o
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-

like there was more conversation about 52(c) (53

and the suggestion was made that it should be

deleted.

MR. McHMAINS: VWell, he was --
PROFESSCOR DORSANEO: Ho.

tiR. McHAIKS: That's all right.

CEAIRIAN SCULES: Ckay. Sc what are

8]

we saying? "The court shall submit"?

. PROFESSOR EDGAR: _Yes..

CHAIRMAN SOULES: Those in favor of

those two changes say aye.

v
=
-t

TTEE MEMBERS: Aya.
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ail together?

CHAIRHAR SOULZES

G sed?
upooseds

K

JUETICE WALLACE

Are,we deleting

(5)

all tocgether?
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1 CEAIRMALl SCULES: Ho. Judge, what
P _
a5 2 we're doing here, the wocrd "judgment", the second
3 word in (5) would be changed to "court." Ané tnat
& would be the only change in (5). And in (10) "on"
3 te "or."
- 6 JUSTICE WALLACE: OCkay.
7 CHAIRMAN SOULES: Next, Newell?
d PROFESSCOR EBLAKELY: Hr. Cﬁairman,,on
8 page 472 under the problem number three, Solution
10 IIIA, this}is the same song, second veise except
11 from the offéring party's side. This bridgs into
i2 " the rules of evidence some language from 52(b),
' S
13 and you had the same vote for that. By the by, I
14 shou;d add McConnico; that vote came in late. Add
i5 that to "for."
16 | . MR. McCONNICO: Thanks, lewell.
17 PRCFESSOR BLAXELY: And, belafedly, i
13 shouida have said on the previous problen, he alsc
19 joined the majority. But there it is, "The
20 offering party chall as soon as practicable, but
21  before the cburt's charge is read to the jury, Dbe
22 ailowed to @ake, in the absence of the jury, its
23 offer of proof." And then reading on what's the
P 24 existing ianguage in the rules c¢f evidence. Hecve
5
25 agsrovali, lir. Chairman.
s
512-474-5427 SUPREIZ CQURT REPUORTIERS PRISCILLA JUDG
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SOULES: ilction has been made

tc amend Ruie 103 (b} as indicated on page 472.

[ 6]

ecena?
~MR. LOW: Second.

CHAIRININAHN SOULES

O]
(B
4]
@]
[
n
[ 4]
b
(s}
o
)

PROFESSOR'EDGAR: Tom, what were your:
and Franklin's objections to that?

MR. RAGLAND: That's what.we'are
trying to figure out.

HR. CONES: HNewell, are yocu sure

=¥}
v
[te]

',...l
o

3

(o2
[s}]

o

o)

I voted against that?

PROFESSOR BLAKELY: Beg your pardon?
“\

MR. JOHNES: I said are ycu sure that

Ragland and 1 voted against that?

PROF

e8]
4s]

;SOR BLAKELY: I can go back and

check, but 'I don't noticei—~ ) '
'MR. JONES: Well, did I tell you why?
Because I can't now --

PROFESSOR BLAKELY: I may have just

put that in there to make it up.
there so it would carry.

Those in favor say aye.

COMMITTIE MEMBERS: Ave.
&74-5427 SUPRENE CCURT REPCRTERE PRISCILLA JUDCGC
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24

unanimously reconmenced.
FPROFESSCR BLAKRKELY: Hr. Chairman, on

page 473 where I've got problem number four, the

Texas Rules c¢f Evidence Comniittcee reconmnended that
Rule 407 Subseguen I

1t Remedial HMeasures, be amended

by striking the sentence "Nothing in this rule

0

hall preciude admissibilify in produéts‘liability
cases based on strict liability."

The vote -- I'm orally amending the vote up
there -- HMcConnico and O'Quinn responded after I

had shut down the voting. So actually the

fa 2

subcommittee vote is a vote against this proposal,

but the State Bar Evidence Committee recommended

it. And you pretty well know the arguments for

“and against. I think one of the arguments for is

that trial judges read that sentence and they say
"Well, that means that we cannot admit subseguent™

cone

w

-- I mean that subsequent remedial measure
in in strict iiability cases, and that's that --
the products liability cases.

An argument that that should be struck is

that 403 then would emerge as the controliliiag

ruie. And 1in some cases, the probative value cf
the subseqguent remedial measure in products
-4T7 45427 SUPREME COURT REPORTEES PRIECILLA JUDGE
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~..disapproval of. this recommendation.
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=

lability cases 1s very minimzai and prejudicial
impact extremely heavy. Eut trial judges: "Viell,

but no, there is that sentence cver thevre in 407.°

kncw what's lurking in yvour minds on this
particular sentence and the arguments that were

‘"made back in the liaison conmittee ¢n that.

You Know that the Fifth Circuit, of co&rse,
lets -- cor rejects in products liability ééses
subseguent remedial measures and a number of
Federal circuits do -- one or two dc adnit themi

So that's about the size of it. And I, now

representing the vote of the subcommittee, move

=
S=3
i
.

MR. JONES: I second the motion,
Chairman.

CHAIRMAN SOULES: Any further

MR. HORRIS: I move the cuestion.

_CHAIRIAN SOULES: Thcse in fave

3
o
H\

the motion that no change be made to Rule 407 say

aye.
COMHITTEL MELNEBEES: Ave.
-474-5427 SUPRLBHE COURT REPCRTEZS PRISCILLA JUDGE
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1 CHAIRMAN SOULLS: Oppcsed?
2 PROFESSC—R BLAKELY: COpposed.
3 CHAIRHMAY SOULES: Okay. You think
4 they should change it.
5 PROFPESSOR BLAKELY: Tes.
6 CHAIRHMALN SCOULES: Ckay.- So that's
7 House to one. Mo change.
A8 Hext.
9 PROFESSOR BLAKELY: EBeginning on page
10 473, propblem number five dGealing with Rule 705,
11 wve're going-to let the expert testify, but let'é
12 explore the basis for his opinions out of the
N
13 presence of the jury to be sure that a bgnch of
14 this inadmissible ~- evidence inadmissible save as
15 a basis, won't taint the jury if it is found that
16 ,thé basis Es*inadeQUéte to Puppo?t the oéinidn.‘?ﬁ
17 Thie is presently the language on the
13 criminal side, an@ someone had recommended ;n thg
19 evidence committee -- the State Bar Evidence
20 Committee -- that (d), subsection (d), be put in
21 the civil rules. But the thought was, "Well, if
22 we're going _to get into that, let's just bring the
23 wihole rule over," and so the EBar Committee
24 reccmmended that importation of the criminal
25 language to the civil side.
512-474-3427 SUPRENZ CCURT REPCRTYTEERS PRISCILLua CUDGE
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The vote up there must Le amenced to -- with
Jones an¢ Ragiand against, add lMcConnico and
O'Guinn against. So the vote is five to four in

favor of this change And I move a

proval c¢f this

e

change.
CEAIRNMNAIN EOULES: Second?

MR. LOCW: I veote with vyou. I seceond

MR. TINDALL: I'1ll second.

MR. BRALSON: Let's discugs that if we
could, Mr. Chaifman.

CHAIRMAN SOULEG: oW . Discuss;on.
Franklin Jc¢nes.

MR. JONES: Mr. Cheirman, I vigorously

coppose this change, and I confess that it's only

'vcome.dp in.my practice in the rare instances in

whicnh I try condemnation cases. And we have a

condemnation lawyer up in Marshall wheo if

obnoxious counted, he would be world champicn.

PROFESSCR EDGAR: Coul

Ch

Yyou speaxk up
just a littie, Franklin?

_MR. JONEE: I say we've got a

bl

hali that if

l_l
=
e
o
Q;
4
Ui

condemnation lawye:r up

3

cbncxious counted, he would be weorid cnanpicn.

BEut he usges this rule, and it woulid be availasble
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to every litigant and ev

'l

'y cahtankerous lawyer
either on the nofth.or the south siée cof the
docket.

And whenever you trot your expert witness

courtrcom

int¢c the and by the time -- you asik him
his name, and then the lawyer jumps up and says I

want the witness on voir dire. He disrupts the

1

presentation of your case; it's an obstructionisc
' . . - . y - oy - .
tactic is what it is. And I con't think we ought

L3

to give the -- or the trial court, of course, can
always determine whether or not a witness is
qualified. But to allow an obstructionist lawyer

hN

to be able to destrecy the continuity c¢f a trial is

0

a bad mistake. And I think we ought to reject
this change.
CHAIRHAN SOULES: Frank Branson.

MR. BRANSCHN: Aiong the same -- 1n

a1

support of Franklin's position, I have tried a
case or two where my adversary has used this rule
in the same manner that Franklin described¢. And
pasically what they didé is cross examination
befocre direct examination. In aadition to that,
anyvthing provided by tHe‘additions to Ruie 705 can
currently be covered by taking a deposition of the

experts. 8¢ 1it's not oniy adding fuel to thoce
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obstructionists, but it's absoliutely unnecessary

ancd I vehemently oppose the addition.

L

CEAIRHAI SOULES: flewell.

PROFESSOR BLAKELY: tr. Chairman,

respending to the two points that have been made
here, a party oppoesing an expert can ask for
permiscsion tc go into his cgualiifications befcre he

gives his eupert opinion. Whether or not this
change is made,'you.will note the comment right at
the end of 1it, this rule does not precludé a party
from conductiné é>voir dire examination intc the
qualifications of the expert. The qualificéﬁions

~

of the expert -- the opponent can make a contest

k gt
on that before you finish your direct examination.
And that's so with or without this particular

ruie.

HR. BRANSOH: Judge, if they haven't

-- I mean, Professor, if they haven't taken his
deposition, the court is not gocing to grant that
because --
MR. JOKES: Well why pass the rule if
it -~ -
HR. BRANSCN:  Weii, 1f thev've taken
his deposition, they don't need it.
PROFEZSSOR BLAXELY: " YWell, the
A7 4=-5427 SUPREME CCULRT REPGRTERS PRISCILLA JUDGH
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arguments for the rule, the qguaiiiicaticns point
aside, 1s that this very well cualified expert nay
nevertheless have an inadeguate basis for the
opinion that he is goinyg to give. And if he gives

that c¢pginion and then 1t's found cu:t that hi

n

Jods

basis is incdecuate and it iz a

i struc

[t

ir the jury
is tainted.
Now Frank says welli, you're going t¢ discover

thet all on pretria}l discovery --

-

HR. BRANSON: If a lawyer ig diligent,

ne's asked interrogatories,; he's got the name o

i

the expert, he's then taken their deposition. He
4 ~
makes a motion tc strike before the expert gets

up. " If he's ncot diligent, I don't see giving him

the opportunity to come in the back dcor of the

=
’.l
[é7]
[N
O
(1)
w0
.

*cqgfthou§e7 and that's all t
MR. JONES: And if he's -- the expert
is not qualified,'ail‘he's got to do is object to
his op;nioﬂ.
PROFESSCR BLAKELY: It's not a

questicn of qualifications.

ot
Vot

C

IAIRHALI SOULES: Rusty, ycu nad your
land ug? Rusty HciHains.
MER. McHMAIHS: Right. W%Well I agree

with the Dean that it is not a gualification
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1 issue. Iy concern is thet the rule as it is
- 2 stated basically makes a condition precedent to

3 any expert cpinion. You Kncw, that veu allcw this
4 - voir dire examiﬁation. It deesn't matter whether
5 or not it's a real significant contest or not, it
e just is a protracting, interfering mechanism in

7 the trial. 1It's dilatory, disruptive.

8 How, I can undecrstand - and I don't frankly
S have as much of a problem with the concept of a
lQ - balaﬁéing instruction ox balancingitest being put

Fh
b
[ ]

in terms o

o
o]
'..l
jos}
[

the preponent of the expert is

12 offering treatises and stuff and stiék nim in
Pesh *
) i3 front of the jury -- ¢f having scme kind of
14 instruction pover. I £frankly think he's got that
15 nov.  I-doﬁ‘t think there 1is any real dcubt that
7?_“_5,16; ,ii —f»ybuvc§n do'ényth}ng that‘smunder-thé;xc)Apart
17 _ of th¢‘balancing test now without the necessity of
i3 it being in this part of the rule.
19 Gut the main thrust of the change is just a
290 mandatory voir dire which I think is just an
21 extremely disruptive practice and uncalled for.

N
)
(@]
Faa
S
o]
2o
o
’;I
L))
O
-
ot}
t:
0"

Steve McConnico.

23 HR. licCOHNNICO: Hell, I agree 1t deesg
PN Z24 ailow mandatory voir dire whichk I think is used tc
4 :
25 slow down the trial. Pluc, even if the courts do
512~-£474-5427 SUPRENME COURT RIPORTERS PRISCILLA JUDGE
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have the power now that Rusty 1s taiking about,
this is going to highliight it. This 1g going to

make it very clear that they have that power

-

43}
o}
o

we're going to see tne trial courts determining
whether or not somecne is qgualified te give

testinmony instead of juries.

obviousiy, 1f the judge wants to let somebody

“

voeu, you're not going to be able to do-

r

interrup
anything‘about it anyway as a practical natter.
But I mean vwinat I'm talking eabout is the "limiting
instrqqtioh partﬁqf'j-; |

HR. McCONNICO: Of (d).

MR. McHAINS: Of (d), yes. Kight.

HR. DMcCOHNICC: What I'm trying to say

[

is 1f the court does have that powez, this just

nighlights it and it's golng toc be giving the
trial court a lot more power and determination on
who is qualified to testify as an eupert, Lnsteac

cf a jury. And 1f a person isn't cguaiified to

testifvy as an expert, you can handle that in cross
512-474¢-5427 SCUPREHLE CCURT REPORTERS PRISCILLA JUDGE
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examination and the jury can make that decisi
CHAIRHAN SCOULES: Any zfurther

guestion. Hewelli, under the rules as they
currently exigt, doesn't the court have the oo
to properiy allow voir dire examination to
determine the gualifications ¢i an expert?
PROFESSCR BLAXKELY: Yes. And that

will be so after this, and this rule has ¢ot

4y
(1

[N

to do with examining e gualificat

i
e
[}

o

PRCFESSCOR EDGAR: Well then --

PROFESSOR This rule has

BLAKELY:

do with examining the basis ¢f his c¢pinion.

MR. MCHAINS:"That's rignt.
HR. HMcCOENICO: That opens

whole area as to his basis of getting in --

MR. lMcHAINS: It has to c¢o with
undermining ?he ultimate isszue ?p§p§cn stuii
we did in the first place. \

_PROFESSOR EDGAR: Well, but doesn
the court have that power now?

IHR. TINDALL: liewell, why are we

taking a criminal

n
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the comments, I

"by modifying some of

SOHM:

didn't have depositions why

i,

reievant. But if you

]
o}
o
=
m

doing is encouraging

I don't think yocu ought td d

CHAIRMAN SO0ULES:
PROFE
wonder 1if we
the

That 1f instezd this (b) rea

giving his opinion" =-- then,
disclosing the
whom

Lbe oplnlon is

pick up that language again

be permitted tc conduct a

chis

O

O

SS50R CARLSOH:

propo

I could

(@)
ut

see 1if you

wveuld be

rison??

l_..x
o)
H
o]
[p]
(@]
o

In listening to

ouldn't conpromise

sed language again.

Ili

underlying fact

5

£f

voilr dire

v .~
Drior

.

tc the expert
nstruct or
or data, a
ered" j;
recuest

"shall upon

examination

directed to the underlying facts or data upon
vihich the opinion is based when such disclosure
has not been made."

.MR. BRANSON: Well -- but then you
still encourage them not to taiie depositiong and
dge it all at the trial.

PROFESSOR CARLEON: Well I thlpk
ié L=5427 CUPREME COURY REPCRTERS PRISCILLA JUSGE
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stretegicalilly most attorneys in & large case

gcing to do that anvway.

MR, JONES: Where 1s the criticism

P
[

5

e present rule coming from? Who is making

case that this rule cuyght to be changed?

MRE. BRANEOI: This came from the
criminal lewyers.

PROFESSOR BLAXELY: Yeah, this c

rom the State Bar Committee.

+h

FiR. JONES: - VWell, I kncw that's

£t came from, but what -~

por-

PRCFESSCR BLAKELY: I don't reme
who.

iiR. JONES: -- what evidence do
have that we need to change this rule?

MR;-TiNDALL:. Mr.'Chairﬁan? ﬁéy
withdraw my second and maybe it will die at

point.

{R. BRANSOM: You can't do that.
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i right. Th

-iiR. LOW: I say that we go ahead
I've already secconded it. The Professor and

CHAIRMAIT 5CULES: It's been move
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Cih

1 seconded by —-- moved by Blakel econded DY

v andhs

2 Low -- let's take a consensucs. How many are

3 inclined to meaxe this change? If it's heavily

4 resisted, we may just go on. iLét's just get a

5 consensus on the change to Rule 705. This is not
6 a final vote, but how many feel that we ghoula

7 make such a change or a similar chénge? Three.

8 How many f£eel we snculd not? Okavy. How>many feel
9 | we should continue to Giscuss it? There are no
10 | . handés up on that.

11 | Lét's vote then. Hcw -- those -

et
o

+3
o
}—l
n

PROFESSCR BLAXELY: 15 serious

[
L)

this time then, Kr. Chairman

[AV)

14 ’ | CHAIRMAN SOULES: I wanted everybody

15 | to see where it stood_and if we want to go oﬁ andl
-iG : V discusélit, we:can.%

17 s PROFESSOR”.DORSANEO': “I like paragraph
13 (a). It scems to be a separate issue.

19 MR. RAGLAND: To make it otfficial I

20 move that we reject prowvcsed amendment 705.

z1 COMMITTEZLD MEIDBER: Second.

22 ~-CHAIRIAN SOULES: Thé motion has been
23 made and seccnded, and everybody agrees that we

24 " have fully discussed it, that the proposed change
25 tc Rule 705 be made. That's the motion, that it
512—475—5é27 SUPRELE COURT REPORTIRSG PRISCILLA JUSCC
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MR. RAGLAND: Jucst a second. What was

the motion?
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Rule 705 be amended a inc¢icated here becaucse

98]

there was a motion on the floor pefore youre, Tom.
MR. RAGLAND: hay.
PROFESSCOR CARLSCH: Es it now appears

on page 47372
CHAIRHMALN SCULES: Yes. Well first,

Elaine, do yocu want to ofier your amendment? If

PROFESSOR CARLSON: Hc. I cidn't seemn

[

to garner much support so -- in which case --

CHAIRMAN SOULES: "I want to be sure

~that you're given every opportunity.to get it on

~the record. Okay.

Those in favor of the changes proposedé to
Rule 705 on page 474 of the materials, show by

hands. That' twe. And opposed? Looxks like 12.

w

4

{R. BEA

-
N
o

D: As I was saying, I think
everypody should have noted that in the Cullen
Davis trial that they just had a huny jury on;

<L

there were two expert witnesses testifying in

there, and their expert opiniocn wes that Culilen
1-5427 SUPREHE CCOURT REPORTERS FRISCILLA [(UDCE
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avis committed the murders. So I den't think we

2 tave any rules about expert witnesses up there,
3 YOu KNOW.
4 | CEAIRMAN SOULES: I didn't think sgo
5 when I read thevrules of evidence. When they camne
6 cut, it was all over. lNewelll?
7” PROFESSCR BLAKELY: Hr. Chairman, when
g I soiicited the subqommittee -- Buddy?
) MR. McCHAINS: Buddy?
1¢ | HR. LOW: Yeah. I'm soriy.
11 PROFESSOR BLAKELY: Yeahh, when I sent
12 out to the subcommittée, Buddy reacted by return
-
13 mail, én“ I wvant tc nominate him for committee
14 meiber of the year.
15 ' PROFESCCOR DORSANWEO: I'1i second that.
16 - S PROFBSSGRAEDGAR{ﬂ I second. - ]

17 ¢ CHAIRNMAN SOULES: Does that conclude

i vour report, lewell?
15 PRCFESSOR BLAKRKELY: Yes, it does. Ve
20 | took care of the VWicker ?hing a moment ago.
21 CUAIRHEAN SCULES: Thank you very much
22 for that. That's always a well organized and well
23 presented reporic, Hewell.
Z4 What's the pleasure? We have the discovery
o 25 tvypes of rules and Biil Dorsaneo's bit. Rusty,
512-474-2227 SUPREHE COURT REPCRTERE PRIECILLA JUDGE
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-—- wihichh of these are going to D¢ the most
tmpecrtant changes as ycu see them? I think mayoe

Dorsaneo's.
HR. HMcIIAIKS: Yes, I think so.

CHAIRMAT SOULES: And the reason I'm

‘putting those forward is I want tihe meximum number

of peopie here when we talk about the most

important changes, and I'm sure that scnme

pecple
hY
are going to nave to leave later in the day.
Should we just take up Bill's repdfflnow?
HR. Mcccmulcb: I say we do.
CHAIRMAN SOULESJE Okay. wThiSuis“A
category five on your agenda. - ‘.‘ T
PROFESSCR DORSANEQ: Ckay. If you
will each turn to page 210.‘3The easiest way tco
deal with the perticular suggesticns made by
pecple whe have written in &nd made suggestions 1is

to lock at ®'he regecrt of the standing committee on

1]
v
[
‘ -d
]
w
’_..l
<
(@)
—
(o]
S
!
%]
|._.|
(8]
.
v
'_.I
3
&}
r
O
f’ )
j+3]
}_..
bt
~
ct
)
[0
Lo}
[0]
-
-
oy

S

croposal made tc amend Rulesz 167 and 168 to permit
discovery before the defendant's answer day. The
—-4£74-5427 SUPREME COURET REPORTERS PRISCILLA JSUDGE
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defendant

committee, I think, unanimously -- well

it says divided, I don't know who voted against it
-- dbut fairiy close to unanimousliy decided that
this committée shoulé consider the matter. And we
drafted Rules 167 and 163 as reflected on pages
218 and 220 through 221 tc provide for discovery

production of documents

(a3

and interrcga es

C

~
b+

closely on the companion Federal rule such that a

'

‘written response and objections, if any, would be
reguired within 30 dayes after service of the

S
recuest in terms of Rule 167, and within 45 davs

after service of the citation and petition upon a

so that there is a little bit more tinme

. o . - . . A . - A .
involved if what you have is the request served

with the petition. That is in both 167 and 168,

and again it fairly well tracks the exact language

in the conpanion Federal rules. Basi

(@]
9]
}.-J
*—.J
<
(a0
=)
(¢

suggestion is tc ¢gc to the Federail
these devices.
so moved?

PROFESSOR DCOREAHZO: Yes. Tne

committee meves adoption of thosge changes.
CHAIRMAYN S0OULLS: Any seccnada?
- 4T74-5427 SUPREHE COURT LBREPORTERS PRISCILLA JULGE
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MR. HcCOHNICG: What --

CHAIRHAN SOCULES: Before we discuss,
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CHAIRMAMN SCULES: Pat B seconds.

[N
v

o

car
licw, discussion? Steve licConnico.

MR. HMcCCHNICG: Luke, I op; this

)
G
5]
]
Q t

in the subcommittee. And the reason I opposed it

is because unéder the recent Fort Worth Court of

Appeals case o?_lnsulated Glass and the recent
Supreme Court case 0f Gutierrez vs. Dallas
Independent Schocl Digtrict, if the person who

AN
receives tne discovery does not respond te it,
object teo it, or ask for an extensioh within 390
days, he waives it. He has to respond to ;t.

And as I see it under‘this ruie,'if:someoﬁe
is serveéG with -- 1f the attorney gets the
petition on the day that the answer is due along
with the discovery, he then has 25 days within
which tc respond tc such discovery request. EHe
doesn't have any type oI relatcionship with the
person generally that he's representing. He
cdoesn't knecw anything about the case. He then has
to get intc it and try to respcend to that
discevery in 25 days. in a big case, that's not

347 -5427 SUPRENE COURT REPORTERS PRISCILLA JUDGZ




1 encugh tine.
2 In nmecst cases what he's going to do is he's

3 going to file & mction to extend time and we're

4 going to h;ye anotherx discoveryAmotion in the

5 trial court. Eut I‘don't think we should be doing
6 anvthing that adds to additional digcovery mcecticn
7 in the trial court. I think we've bogged our

8 trial courts down too much with all of these

()

discovery motions thet every time we go to the

i0 courthcuse that's what's cn ﬁhe docketf That's
11 what the trial courts afe telling me; judges aré'
12 teiling me they are teking up & lot o0f their time
13 For that reason, I oppose it.

15 MR. LOW: Luke, wnet &re they talkiné
S 1 | about? What -- T don't see a proposedlﬁule’on

17 | 210. Is he just g¢generally --

18 ‘ MR, MNcHAINS: It's on 218.

19 | MR. LOW: Ch. OCkay. %Well now --

38
-t

on Rule 167. And 1686 is on 22C.

22 ~PRCFLSSOR DCRSAWEO: 220 and 221.

23 CHAIRIAK SOULEZS: 167, 158, tuaose twe
. Zé ruies -- is it just those two, Biil?

25 PROFLEESCR DOREANEC: Yes.
- 512-474-5427 SUPREIE CCURT ELZPORTERS PRISCILLA JUDG
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CHAIRIALIl SCULES: Ae tney avpear on
g od

pages 218 through 222.

N

o
X
§

FMR. LOW: Ckay. Go to Zadley. I

I know where we

ct
o
b
)
ct

have further guesticns now

are.
CHAIRIIAIl SCULELS: Haciey Edygar,.

PROFESSCOR EDGAR: Tc¢ carry on with
wnat Steve said just a moment ago, not only does
this place the lawyer attempting to answer this

under, I think, real undue time constraints, but

=3
o
|—_l
[ 6]
O
=
]
jo
(o]
®©
[
'-I
o]
W

what's wrong witcn the present
Y 2

nractice? I mean, 1s there scrething -- some

[

reascn why our current practice is not working
adequately? Because unliess there is some
compelling reason, I would be reluctant to force

this change and bring up all the problems that

v raised. And I'ad like

4

[

Steve has,'I think,‘proper

to hear some commenctc -
CHAIRMAN SCULES: Rusty HMclMains.
FMR. LHcHAINS: Well, I was in the --

even though I'm not on the committee, I was

involived in the discussiocon about this, and Paul

Gold, I think, was one of the people who -- with
BEranson's office that spcke for it. And the basic

feut

thesis was simply that right now the way the

T ATTTYD MDD VT T Y had AT 0 T TY. T, A
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75
4 1 _rules --
qu 2 PROFESSOR DORSAWEOQ: You are on tae
3 committee.
4 MR. HcHAINS: Oh, all rignt. I am on
5 the‘committee.
6 ' PROFESSCOR EDGAR: You are on the
71 conmittee.
] IR, HcHAINS: I thought I was an
9 'intefioper. But at'any'rate, one of thé feaéons
i0 that they ére proposing this 1is that right now
11 : essentiélly jusf because of the cider of practice,
12 what happens 1is thet a lot of people -- .
13 particularly in your personal injury type practice
12 where they use forﬁ interrcgatocries and form
15 | xequesté for production, and now I'@ geﬁﬁing
16 - | ‘fairly standérd'l75 }équeStQ‘for éro&ﬁétion in
17 order to avoid the interrogatcry rule on
13 - ‘limitation of the number of guestions -- the
19 discovery 1s all initiated by the defendant.
20 The defendant files an answer ana then
21 | immediately-begins initiating discovery. And
22 you're on tire defaensive particulaxly with the
23 sanctions practice as it currentiy 1s. And that
i 24 " is really not a very fair p;ocedure in terms of
- 25 piaintifi is initiating the lawsuit, socmetimes in
i, 512-474-5427 SUPREMHE COURT REIPORTERS PRISCILLA JUDGE
b
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the dark, can't talk with the defendant's
witnesses whe frequently have the sufficiency of

the information. You get back special excegptions,

you get back requests for production, you get back

Interrogatories, recquests for admissions and all
RKinds oif things. S50 that in my judgment, 1t does
not increazse the number of motions that have to be
filed, it's just & question of who has tc file

At least if you have the ability to initiate

-

and inaugurate the discovery, then when the
defendant gets it and he's under the gun, then

. \
maybe you can have a little bit better leverage to
work out some kind of an agreeable scheduling for
orderly discovery. And I think that's one of the
basic =- = S » o =

PROFESSOR EDGAR: Well it seems to me,

&

«though,; that.the plaimnciff -- the plainthfi's
L Sty Lhal. Lt Aot iy L T A N Y G

attorney that is in the position to initiate
discecvery simultaneously with the f£iling of the
petition is eqgualiy in the capacity -- ¢r has the

ability to initiate that discovery immediately

an ansi

o
It

upon the filiing o r. And in ail

prebability, he is oing to file that prior =-- the
i 7 L

[oF
)

defendant is not going to initiate discovery
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1 simuitaneousliy with the filing of the answer. )
2 MR. McCHAILS: That's not true though.
3 I mean that by and large --

4 MR. JONES: There's one point that

5 ougitt to be made here, Hr. Chairman.

6 HR. McHMAINS: -- in the f?rsonal

7 "~ injury practice, 90 perceni of the time I get
3 Giscovery requests, interiogatories =--
o | | PROFESSOR BLAKELY: Notice --
10 ' MR. MNCHAINS: =-- requests for
11 | admissions, notice of depositions --
12 CHAIRMAN SOULES: We've got too many
' b
13 talking. We're nct cn the record now.
14 | . , "MR. BMHcMAINS: I'm sorrye.
15 ‘ CHh iRPAE SCULES: Hédiey had the
16 floor. Did you finish exp?éésing yourseif?_
17 _ PROFESSOR EDGAR: Well, okgy. All
13 | right.
19 , MR. HcHAINS: I mean I'm just saying
20 it's my experience in the practice of personal
21 injury litigation, products litigation, and things
22 that have very standard fcrm interrogatories that
23 are computer generated., that you get those.
ﬁ% 24 . MR, LOW: Well, I didn't realize you
‘ 25 couidn't Go this. I've -been doing it.
512~474-5427 SUPRENWE COURT REPORTERS PRISCILLA JUDGE
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1 HR. HCHAINE: freli, you'lre supposed to
2 A a2 morIc A't’ tl-y [ E 3 3 %
[ 2 nave a motion with e court to do it.

3 Mit. LOW: Well, becavse scmetimes I'1ll
4 file a lawsuit and it's kind of getting closs tc¢
5 limitaticn and I heve the sheriiff serve the
G interrogatories. And when they get 1t, you know,
7 I workx out something. I tell the c¢ther lawyer
g tihat, you knoew, ii he's got a time problilewm or

9 something, I teil him what my time problem is, but

10 I didn't know thet I couldn't do that.

T

11 CHAIRNAN SOULES: Current practice
12 Qoes noct permit that.
s i3 MR. HMcHAINS: Well, under Gutierrez,\
4 noewever;, I think there i1is a good possibility that
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1¢ MR, JOHES: Are u telling us, Rusty,
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at the rules provide for & motion =--

P )
CJ
=3
L]
L]
b
¢
N
-
ot
4
n
(X3
+3
oy
)
-
[wy
|_.A
m
Y
y
G
<
i
c)—l
]
[53}
Lo
}.J
(s}
-
[g]

19 now that ycu could initiate discovery beiore

20 ansver date cniy with leave 0f the court. That's
21 the way 1 =--
22 _HR. TINDALL: It doesn't seem like
Z3 trhere’s much sentiment fcor change, Luke. Can we
. 24 ieave it eglone?
) 25 CHAIRIAN ECULZGS: Welli, I want to makea
[ ]
51C2-474-5427 SUPRIHE CCURT REPURTERS PRIECILLA JUD
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1 tendency to take advanta

ge of somepbocdéy thaet is pro
[:j 2 5.
3 MR. LOW: I understand. Eut the
& pronosal here would ailcw you time. They'we been
5 served with 1t, they've ycit time to answer and sc
5 forth, but 1f you have & specific gsituation then
7 -- that vou can euwviain tc the judgﬁ and convince
3 him; he could even shorten it from that. But they
S are not incensistent. You could have both ¢f them
i¢C exist. They are not exclusive 0f eacih cther.
11 PROFESECR DCREANEC: The more I
12 } thought about 1it, I tnink that the plaintiff ought
‘ hY
13 to be in charge c¢if establilisghing the dicscovery
14 | scheme. I just think that makes more sencse in

our litigation. And I don't know whether

15 45 days after service of citaticn and retition is
17 the appropriate time period, but I represented

ig deifendants for a lct of years and it really

18 doesn't make that much difference to me when 30

n 1 . - - . - - < e ~— - 4o - da s
28 davys ve¢gins bto run with respect to my preparation.
~ A1 LI 3 -y . ~ 1 - | N o |
z1 I don't even understand Steve's point, frenkly.
- + v I 3 [ . 5
2z FMR. ¥cCONLICOC: You don't. Okay.
23 HR. HCMALIIS: If you'ire concernadg
7
P A =} T - 76 7 HE ey o = Sy I iy PR - S i ho
£ & apouc o TUusz days ¢cf sowzching even acd ne
25 outset, then make it 3530 davs.
Eva Ao Lo . . - S zim rom
S12-474-5427 SUPRESIE CCURT RIPORTLRS PRISCILLA JUDRCEH
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53
A 1 -- we're 1o0King at Fedevrai Rule 34.
E?j 2 HR. TIHDALL: 347
2 PECFESSCR DOREANLIO: (b} says: "The
4 reguest may, with leave of court, be served" --
5 "without leave cf couit, be zerved upon the
6 riaintiii after commencement c¢i the action and
7 upon any other party with orx after service ér
8 sumiions and ccmpiaint.”

10 designed to give anybody a jump that the other
1l side doesn't have.
12 PROFESESCR DORSANILO: Ho, I think it

Y
15 | reguest --
16 MR. TINDALL: Well, that would impl
17 that you formally needed leave 0oL court.
18 CHAIRIAN SCULES: "The request may,
19 without leave of court, be served upon" =-- exucu
20 e . Let's cee if I can get tinis thought across
21 | "The reguest may, without leave c¢i court, be
22 gerved upon_a party after commencementc of the
23 action." What we're attempting £O Go here, isn
RS 24 it, is permit discovery tc start as scen &s the
A
25 action 13 coummencad by anyboedy whe wants te sta

jayy

(&)

rt

~
cr

ceTITTH T TN AT T ™ SINFIT D O
SUPREME COURT REPCRTYEI!
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4 ciie first cuestion, a policy qguestion, I suppose,
5 i3 vhether we snould heve @ detter Gefinition of
3] the contours of exeuptione. I£ I could direct

7 vouy attention to page 214 -- particulariy

8 garagrapin (4) whica, I believe, would be & less
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my meaning.

11 Paragraph (d) now in the rule theat's proposed
1z to go into effect January 1, 1988, covers witness
13 statements, but all it provides 1s that the )
14 written statements of potential witnesses ana

ar nct discoverabl The vule decesn't
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100k ac Allen vs.

15 Humphreys, a case decided bv the Supreme Couirt in
= S o7 v . S p -1 ~ oy e Yo = - PoN

z0C 1877 which cut the centours ¢f the witness
Z1 statement exemption in cld Iule 187, 1t is cquite
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11z
out in order to have the rules say wnat the
Supreme Court has caid on witness statements. An
that thet's oniy faiy Lo the lawyers in the state
tc have them acdvised about the euact content of
the witness sStatemesnt edenpnicil.

Second, as a matter of clarity, the lasgit par
of this paragrapn (&) which tailks about "Thre term
‘uwritten statements' incliudes," et cetera;
attempts to do the .same Kind of tﬁing by referenc

explain to the lawyers and to the judges what is
“
meant by a written stetement ¢©f a potential

witness and a party.

HR. SPIVEY: Doesn't your ccmment

there on (d), thcecugh, confliict with the recent

Supreme Court decision where you say "or defense”

-- tight at the last c¢i tne under]
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(d) there —-- "or the defense o the particular
suit"? If you had e period there rather than "in
connection with the particular circumstances out
of which it_arose," I thought that was the

dizgvinction tunatc the Court nace.
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_ i whether or not we are geing to deriné wWork groauct
E;j z in terms at ail. I mean I tniank -- I hocpe ve'r
3 geing to do thac =-=- but whether or not work
3 product ought to incliude what is termsd "ordinary
z work product" as well as wuat is ternmed "owminion
5 vork product.”
7 The drait covers which is conventional
g from state to state and in tne Federal rules. How
S what I meaen by that is this. if you look at tae
10 draft, 1t talks about "The mental impressicns,
11 conclusions, opinions 0r legali thecries of an
12 attorney or cther representative cf & party,"
fﬂ 13 that weuid be opinion woeril product.
14 And then it goes on to say "as well &as &n
15 notes, memoranda, briefs, comnmunications and ©
16 | written" -- "an@ cther writings urepared'b" an
17 attorney or an attorney's agents in anticipati
18 cf litigation." Now that might cr wmight not D
18 opinion work product. It mignt just be factua
20 informaticn that does nct involve the mental
Z1 impressions, conciusicns, opinicns or Legeal
22 theoriess of_an attorney, 1f you can at leacst
23 conceptually imagine that wiaen & lawyer 18 wri
; 24 factuai inicimation down that he is not aiso
| 25 indiceting nis or her wmencal impressions.  Tad
312-47a=30427 SUPRDLUED CCOURT REPORTERS PRISCILLA
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<. HcHAIWS: In fact, Ilve already
2 been advised by defense lawvers as they were
3 reading the opinions c¢i the ESupreme Ccuyrt that
4 tney are now dasgically making specifiic reguests to
5 ingurance adjusters for their investigaiicn
0 craining them tTo be tnheir agents in c:der to Loy
7 and broaden and get ayound the party ccmmunicat
8 iimitations that have
9
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one
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(¥R

foned
o

make scomebody

saying
- 3 1. -
you Know,

vou can't )
your agent by saving, "Here,
15 wear this red hat."
16 MR. BRALSON: Luke, you're not
17 suggesting where you have gzimilar litigation --
18 iet's say you've got a lawsuit of cne tvpe that is
19 disposed of in some manner, and then ycu've got &
20 second piece o similaer litigaticn, many tiimes
21 inveiving the same party —-- that the work product
2Z from the former by way cif the attorney'’s work
23 procauct ig not digcoveradsle in the second, ave
24 you?
25 CLHALREAN ECULEZ: Yes. The attcrney's
12=-¢T74-5427 SUPRENE COURT ROPCRTIZARS
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thought
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cemmunIcations.

t file.

ot work product

at's corr

itigation

nd

Lrw
[
cr
—
s
‘..I

se --

v s

don't wan

eCtT.

wheres

t nim

“ iG] b o .- = o~ s~ LN -
21 HMr. LCU: ¢ wnat if you've cot a
R e 12 "' 7 - ¢ ERERS | b P -~ z [ o o e P -
22 Kelly case, _it's Stowvered (phonetic), are ycu
- o 4 - P ~ b [ - . . S
23 Going te protect 1t? You'fve got & Heliy case,
J PARNET B > - . s~ pen PR , - -~ “ N Y
24 ycu've got Stcecwers, where are you tnea? ‘e
b =4 PR o e et £ -~
ZZ lavwyvers, most oL them —-
o4 sy - - B . .
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or legal

nctes; menoranda,
writings prepared
of litigation or

provided that in

attqrney Qork pro

action or defense

protected from di

it limited to

*—J
i

- CHAIR

HR. M

CHAIR

=
[©]
]

0f an &otorney as welil as any
briefs, comnmunications and other
oy an- attcrney in anticipaticn
in preparation for trial,

subseguent litigation wheras the

dguct forms a part of the cause of
v the work product is not
sclosure."

A S
RAMEQCI;: That would vworik.

guesticn is though

(23

subsequent litigation?

HAN SOULES: .This is.

CHAINS: No.. See, I'm not surse
MAN SOULES: Al right. "In

]

SGCR EDGAR: "Cthner" iitigeticn

Because they can -- I'1ll agree with that. Ctner
T - . < - 1 P
litigation where it's in issue.
-
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550X DGREALEG: fihy did you take
out the representatives ©i an attorney?

CEAIRIAL SCULES Bec

fV

u

4]

them making the investigator representative or

O

the guilty driver & reprecentcative, aill the
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PRCFESSOR EDGAR: Leave that up to the

ii

court to determine .how far the attorney privilege

6]

goes.
~PROFES§OR DORéANEO: Well, but areﬁ'tu
we suggesting that you have tc have a iaw l;cense?
N

MR, HcCOHNKHICG: Didn't we sayv their

agents, thcugh?
| CHAIRHKAN SOULES:. No.

MR. Hdéoﬁm1co:~_Weﬁheed to:pfogéct our
paralegals. |

CHAIRHAN SOULES: I think that a court

will protect the paralegails because he will say

that that's neot an independent mental inpressicn,

MR. HHcCONUNICO: What have they done in

“

T4 1 "
€ 1 uacn’'tc wanetc

e inkaWal ™ « v 5 ~
PEOFEES0OR EDGADR: Weil, I Ccan cee a
19 D INET ~ I AP IR TY Y » ST T TR TiTmyom
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briefing attcrney, ycu Know & briefing cierk --
MR, tIcHAINS: What apbout employee,
attcrney -- well, I don't kRnow about empioyec.

In other

throw out

that we can't protect;, in etffecit, unde:r cur own
mental impressions in crder to aveid the charades.

i would rather taxe on the burden of esteblishing

that, really, the paralegai's impression is mine.
MR. BRANSOI: liow do we want tc say

whole or in part"? I

the entire basis ¢f --

CHAIRMAN SOULES: "Forms a part of a
of defensge" --
BRANSON: ~ Okay.
CEAIRIAN SOULES: =-- is what I've
written here.

HMR. BRAE
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think we need to be
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he parel
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written now,
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are going to order
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1 on the table. How many feel that we shouid bhe
2 more expressive apout protecting the paralegals?
3 Six. How many feei we shoulid not?' I mean it's --
4 once you start adding people benind the attorney,
5 vou start inmto the charade. And that's the
6 problem that's before us.
7 PROFESSOR DORSAMEO: Well I know that
3 in my case --
9 MR. EEAFD: If you do one Eﬁeh, of
10 course, you_constrgé that's the oniy er.
11 | HR. BRANSON: And I think you mvight
12 cught to put a “may form the basié" insteaélof
. N
13 "forms the basis" because you'll get some courts
14 that say I don't believe it does even’in-a‘Ranger;
15 case or a Kelly case. i
:i6 ' PROFéSSOR DORSANEO: Well l»know in
17 my case Suzanne cught to be covered by‘th;é ihing:
18 I mean that's what it beils dewn tp, and that's
19 nct some guy I don't even know.
20 MR. BRAI‘ESO{N:V Well, let's just write
21 in there that Suzanne is covered.
22 ~CHAIRHAN SOULEE: Well how do you
23 describe thet? You can't call it an atccrney‘s
24 agent because he wili make everybody his agent. So
25 what werds do we use?
512-474-5427 SUPREHE COURT RIEPCRTERS PRIZCILLA JUDGEH
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become

vou're -

with tha

-

werd -- if it's
~ o g 4 ]
ncative.

MR. McCONHICC

CHAIRMAL] S0OUL

TR TIIC
GCHAINE .

MR .

MR. HcCOME

insurance agents.

PROFESSOR
with that.
MR. LMcHAINS:

te I think we =ho

DORSANEC: I

"
o
o™
s
£
}. 1)

[€p]
o
(S
Lte}
(o]
[
s
143}
pus
)]
H
[+
<
}_J
‘ -

think

the co
I think &s long as
I do too. I agree
uld put it "his offic

urt»

e

'sup ort stéff.f"”Pﬁt‘it like -it's the'pébplc that
‘work -in his coffice

MR. McMAINS Xight. I st taink
that 1if you gsay ‘that you get -- you put a little
more ¢gioss on‘what it is you are trying to do and
elimin te some of the artificiality.

- CHAIRMAN SQULES: "Prepared by an

attornev or an attorney's cffice support stafi®?

MR, McCONNICO: I support tnat.

CHAIRMAN SQULES: Tnhat's wvhat we want

L7 4=-5427 SUPRENE COURT RLDZPCORTERS PRIESCILLA CUDBGEH
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The mental impressions,

[
83
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PROFESECR EDGAR: "Office support
ctaff." 'm comfortabie with that.

MR. McHMAIILS: Yeah. I think it -- at
least it conveys & bDettsr impression oi what we
medan.

PRCFESSOLR DORSAHEOQ: I guess -=-
suppose scmebody 1s at a different office?

Q
]
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l...l
Hh
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Hh
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staf

rh
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CEATIRHNMAN

3

SCULES:
"The following matters
disclosure by privilege: (a)
from disclosure by privilege;

iegal theories ¢f &an attorney a

notes -

)
ze}
o
I"IJ
28}
W
w
o
¥

stafif.
CEAIRHAN SOULES: -
cr an attorpey's office support

oo . e A ey e P
The mentalil impressions, C

opinicns or iegal theories" --

EDGAR: Or

fcr Exgon

Okay.

o<
3

-

It's going to be herd.

is the

'

read

N

Let me

gre protected from

any matter protected

(b) work product.

conclusions, cpinions or-

well as any

office

<
th
9]
3
)
-
ct
(¢}
[
oo}
o
s

e - 1] - 73 . g 11 - 1 - - [¢] 1M
attorney nd go right down to "as well as. The
-2 TA-5427 SUPREBLE COURT REPORTILRS PRIECILLA CUDGEI




ot
G
W

‘ 1 mental impressions, concliusions, oplnicns ¢cr legeai
[jj 2 thecries, ag well as any notes, memoranda, briefs,
3 communications and other writings prepared by an
4 attorney or an attorney's cifice supporit stafi in
5 anticigatibﬁ of iitigation or in preparatcion zor
6 trial provided that in other litigation where the
7 attorney work product forms a ga:f of the cauge of
g action or defense, the wcrk prodauct is nct
S protcected from disclosure."
10 . HR. BRANGOII: fMay form."
11 MR. HCHAINS: ‘“"Hay form & part.”

l._l
[N
(@]
]

hl

=

78]

e

o}

b

s

w

(@)

(e

t

o3|
5]
=

'‘m aimost ready to

AN

13 vote on tnat excemt for thies. I believe that the
14 attorney's work product is discoverable in the .

(o7
| o

15 pending litigation if it forms a part ¢f the cause

"16. |  of action of’éefénSe.

17 _ , MR. McMAINS: That's right. That's

18 what I was talking about.

i¢ CHAIRMAUL SOULES: So we don't have td
20 differentiate petwveen current and subseguent if

21 provided that "where the attorney work preduct nay
22 form a part_of the cause of action cr defense the
23 vork product is not protected from disclosure.”

e S A Mmooy o~ b PO - L :
S Lk Tnac ' s the way 1t 1is.
T
~ I3 3 n - ) - J—_— - K
23 R. RAGLAIID: i nhave & guestion.
I 1 .05 77 Indkd TYYATY T fa W I ™ IS TOT n YT ST T TR s ™
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CEAIRMAN SCULES: Yeg, sir. Tom
Ragiand.

HR. RAGLAIID: ies anyone co dered
this preposed amendment that we've talked about

for the last hour in lignt c¢f evidence Rule 3503

write something that possibly
rroblems thean we're soiving?

CEAIRHMALI SOULES: Well, that's

txj

ient privilege. And that's -- ag

joil
«r
o+
o
<
=
0
4
~
G
}..-l

[(e)
[+l
}J
3

that's a different --

MR. RAGLAND: I know it is. But

4
pa

. you've got language that is slicpping from one rule
" to the other ovetyﬁhere, Luke, and I think we're
just cLeatlng nor e-probleng thaﬁfwéfré éblving.i-“
CHAIRMAN SOULES: Any further
luCLS& ion? A1}l rignt. Let me read it now._:And
this -- I'm not going to read it from the
beginning, I'm juzt going to read the (b) part of
it., "work Product. The mentael impressiocns,
conclusionsy opinions or legal theories as well as
any notes, memorande, briefs, communicaticns and
other writings prepared by an attorney or an
attorney's office gupport staffi in anticipation of
£7&4&-5427 SUPRELNE CCURT LIPORTERS PRIECILLA JUDGE
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litigation or in preperation for trial provided

that where the attciney worik product may orm &

3 nart of the cause o action or defense, the work
4 product is not protected from disclosure.”

5 FR. HMcCOUWMNICO: Luke, I hate to ask

& veu to do that, but would you read the first pa:zt
7”‘ ¢f that again? The very first twd Qr three

3 sentences.

s CHAIRIIAN SQULEE: "The mental
190 impressions, cCconciusions, qpinions cir legal
i1 theories as well as any notes" -- and sc forth.
12 MR. HCHAINS: -- "memoranda, briefs,

~

13 communications" --

(]
=3

HR. McCOHNKICO: Ckay. And then we put

Y

Faliios 1"
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L C
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15 "of the attorney and hig of support st

16 ~ CHAIRHMAN SOULES: - I just want it to
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1¢ CHAIRIAN SCOULES: Those in favor gay

21 COUIMITTELZ MEHBEIRE: Ave.
22 _CHAIRMAYN S0ULES: Coposed?®?
23 PROFESS0OR DORSAMNEC: Weli, I stiil
I 24 don't 1ike the office suppeort staiif.
e
k.
25 MR. HMcCONUIICO: Can you have a Kelly
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1 case without waiving the lawyer's righte?
[—_| 2 CHAIRHMALI ECULES: Bili, do I count vou
3 ag a4 negacive 0y pesitive? I know yocu don't lzke
4 that part 0f --
5 PROFESECR DORSAIIEO: I tnink you cught
& Lo count me as a negative. I think, you &Know, a
7 bona f£ide agent of an attocriney ougk to De covered
3] whether he is in the same cififice c¢r noct. I mean f
9 just believe that ana I think the courts can déal
16 | with games and we have pientj of gémes and thé
11 courts --
12 MR. TIHDALL: "Person employed by an
13 attornev,” would that cover 1t? .
14 . ' CHAIRMAW SCULES: I think 1f you just =
15 stopped at attorney, ycu've got that a:gument.
16 | Now wéVhave madéAit plain that you don't .have that
17 | argument. That's why'——
18 PRO ESSOR EDGAR: There may not be any
19 | privilege in & Kelly case -- 1in a Stowers case.
20 PROFESZ0OR DORSAINEC: I've got cases
21 right now where the pearalegal is not an ofifice
22 support staff person and, by Ged, I think it ought
23 to be work product. I mean, you Know --
(w 24 CHAIRHAL SCULES I think if yocu stop
| 25 at attorney, vou avecid the charade and you ¢give
512-a74~5427 SUPREKME COURT REPCATEERS PRISCILLA JUDGE
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the court the opwortunity to extend

t6 his true extension and nc further. And I think
an attorney's true extension 1s his paraiegail.

And ifi you just say "attorney," I think vou're all
right. See, that's wnere I'm ccming from. But
cnce you ada anything beyond that, tnen you're
tailiing about something besides tée attérney.

PROFESSOR DORSANEC: Weli, then, what
do you do with these litzJatlon support s}scens

that pecple,; you know, make contracts witn? . Are
they just out? 1Ig that always digscoverable? I

-~ K N ’, hr I Y - —~ e T p - N -
nean this locks 1ike a small town -- smal

;. little
S
cld office operation where everybecdy, everything

is in-house and that's just not the modern reality

of litigaticen.

rd
S,
o
r3
t=1
)

0
O
s
=3
w
0

o
)

uIt's.not;VZf 

MR. BRANSOI: Let me give you an

[

£

[sY]

examnpie. I've got all of my support st
incorporated in & separate investigative

corporation. You'

<

e got nurses, doctors,
investigators, video tape operators, are they

technicelly-zupport staff?

1D

(Piease see attacheé handwritten
{exnplenation 0of the preceding
{statement.
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litigation A. And ycu think that th

. PROFESSOR BLAKELY: A1l

the lawver in 1:i

@ in litigation
M I understand

got it, since you
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KELY: Luke, you've got

litigation B,
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PROIFESSOR BLAKXKZLY: Trat's an uglv,
o T . - re . P S N - ER T 1, 2 .
and I sure hate tC s&y i1t because . it messes things

CHAIRHAN SCQULES: Iow one thing that
-- wve've spent a lot ¢f time working on this. It
it's not straight, Biil, in yvour judgment, the o¢one

iaw to develcp.

e

PROFESSCR DCRSAN

ry

C: Vell maybe we're

,~
+

P

PROI

42]

SOR ERGA

N
At -

+
.t

jell let me just

raise the gquestion, and I locked

(6]
o

t Rule 503(d) (3)

a moment ago. And the thing we're most concerned

about hereaQ—\at‘ledst I‘am -- aré the Tiily

{phonetic)

ES

.cases, or Kelly c=a

w

And is 1

€5.

s

proper to say that uncer 503(&)(3) that in that
type of situation, the communication is not
privileged, thus therefocre it 1s subject to
discovery?

~MR. McHMAINS: Well actueiry you can c¢o
it under (&) (3. In the A1l Stete and Tillvy
analysis, it's (d)(5). The lawyer represents both
under Ranger vs. CGuian.
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~ you could

"I've reqgue
‘represented the insured,
the insured

‘attorney-

IR, NCw[lI Well "1
understand, but you don't have t

and you den't have to

in order to form the oesz’ of pa
acticn ot defense. ihereas you

have, you know,

the lawyer, whereas what takes

is to joint ciien

communications
and insurance conmpanies -are¢ join

the DR's and Lhngbr ve. CGui

MR. MCCOHN;CO: Well

privilege on'a-Ranger,jMutual%ot
31tua ion. . DR

HR. HCHAINS: I've h

sted lawyer's files wh
when I
suing them, and they

client privilege.

wWou

it out

ts.
t ¢cii

nn.

, I di
navc thls p LV lege or couil .d claim this

a Til

ad la
0 sup

vwas [

o
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o
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eah, I
e rmelgractice
I quty at

.en -allegatiocn of breach of duty by

of privilege

insureds

't see how .-

-

wyers de¢ it.
posedly
epresenting
med the

PROFEEECR EDGAR: I'm coning back to
what Tcm Raglandé said a moment agc that maybe Rule
503 takes care ¢of the prcbliem for wWhich we were
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cffice that 1is

the action.

if the attorney on an antitrust case

his ci

attorney 1is

.say "other action," .you can't get to

that's

ient and

on the wOoirk groduct.
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1 cpout Going anything righnt now, &and I feel Dilil

2 feels too, maybe we cught to take a stow of hands
3 ¢n whether we sitick with cur last vote or whether
4 we just leave work product the wayv it is and ieave
5 it for furiher study.

6 Bili, do you want tco go ¢n with what we'vae

7 got and vote it ouit, or do you want to take it for
3 further study? You're the perscn that's rabored

5 with this; and I think we ought tc defier to you on
10 that. We've gotten ag far as we can get with 1t
11 today. We either take what we've got or we give
12 it back to you for further study.

AN

i3 PROFESSOR DOREAUEO: Well, I cGon't

14 think it's quite ready frankly.

[}
i

CHAIRMAN SOULES: Yeu want us to --

L
()}

PROFESSOR DORSANEC: - .I think it's =--

17 CEAIRMAN SOULES: We'll leave (3)(b) =--
18 your preference would be to leave (3)(») as is and
19 | give 1t some more‘study?
20 ’ PROFEZSSCE DORSAUEC: That would be ny
21 prefereéce. I mean that's just a hard problen, '
22 and there aren't many of us here.
23 CHAIRIANI SCOULEE: Shall wve nct defex
[ 24 tc Bill on that?
“ 25 HE. HcCOERMNICG: Yez.
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1 PROFESS0E EDGAR: Yes, iet's do thact.
2 CEAIRMAN SOULEGS: Okav. Letfs c¢ceier
3 ¢ BEil:i on that.

>

PRCFESSOR EDGAR: On (3)({pj.

3 CHAIRKAW SCULEE: f7e*il tenie tnat.
6 And, Bill, you have labored and I kncw you will
7 more on it. And we'll get it right.

8 PRCFESSOR EDGAR: But then we're not
S going to change the wording of (3), theough.

10 : . CHAIRHAN SOULES:

—
(93]
~——
O
L
.
)
(el
oot
()
[43]
O]
1
]

11 PRCFESSOR EDGAR: You see th

(]

(]
™o
Fh

oilowing matters aren‘t -- we're going to leave

+iTy kN
S,
.

Llat: "the following matters &re n

=
(W3]
et
&)
pars

|-
Ib

discoverablie."
15 ‘ .~ CHAIRMAN SOULES: Okay.
16 “. 0T, HR. MCMAINS: What? How --_ .7

17 -~ PROFESSOR DOREAMEG: It doesn't

18 matter.
19 . PROFES3O0R EDGAR: Well, the reason for
20 that is that we've already-have a protection by
21 ‘ privilege, and thils goes back to whet either you
2z or Buddy wvere saying awhile age. It's one thing
23 tc say that scmething is not privileged; it's
e 24 | . another thing to say it's nct discoverable. And
2% 4 I'm -- until we can rescive this probiem that
512-474-2427 SUPLRIME CCURT DREDPORTERS DRISCILLA JUDRCGCE




1 we've just wrestied with, I feel mcre comiortabie

-
- 2 by leaving the rule as it ncw =zays "The following
< J

[¥%)
fy
I~
m
o)
O
o+

discoverable," rather than starting to

4 talk about priviiege.

5 MR. HcHAINS: Yean, dDut now what

6 yvou're doing is you're saving that the mere --
7 PROFESEGR EDGAR: I would feel more
3 comfcrtablie by utilizing Ruie 503 in éetermining
9 privilege and looking tc 166(b) to determine
10 - Aaiscoverability.

t
| el

HR, HclMAINS: But 166(b) doesn't ta

feed
-~

',_l
[
Q)
[ep
c -
[
(g

srivilege. That's wnat vou're just now
e y J

bt
[€3)
)
o

e
'_)
o]

[Te]
L]

14 | o "PROFESSCR EDGAR: T

jon
vl
i
w

right.

15 MR. McLHAIHNS nd so the problem I

2]

.16v . have';s’wpen I'say>; want_the attorney's file in a
17 Kelly case, I'm entitled tg it under 503.  Where
13 do I get it under 10667
19 PKOFESSOR EDGAR: You don't. You
20 don't unless you -- &alli right. You're right.
21 MR. HcHATILNS: Where ¢o I get 1it?
22 PRO”“S"GQ EDGAR: You can't.
23 CHAIRHAHN QOULHS: Chay. Ue want Lo ¢o
- 24 to the next item of written agenda because --
4
25 PRCFESSCR EDGAR: Ko, wait a minut
512{47%—5427 SUPREHE COURT RIPORTERS PRISCILLA CJULZGE
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ile's right. You can’'t get it.
MR. HcHAINS: You can't

discoverabie.

the rule is writtcen, and it's not --
to have to go on. It's aimecst noon.
about 40 items on the agenda and to

guestion of noct discoverable is not

comilittes

("

and it will not be changed

176
get it now.
g it's not

We hav

[¢t)

change the

sesgion. Sc let's go forward.
MR. MNCMAINS: We already voted on it.
) \

PRCFESSCR EDGAR: Vie vocted on it &
minute agce.

CHAIRHNHAN SOULES: We voted on that in
connection withlthe change to (b). We'vé:decided
to table that and give it back to Bill. Aand,
Rusty, I'11 put it at the end of the agenda, if
you like, but,we-have to ¢go forward with our other

Work.

one other thing that

propcsed paragraph 4 to be substituted in the
crder of tne rulie --
CHAIRMAII EQULuS: Rusty, I'm going to
4745427 SUPRALRLD COURT REZCETLLRD PRISCILLA JUDGE
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put that et the end c¢f the agenda.

PROFﬁSSOR DORSANEO: The curvent
paragrapn 4, I'd ask you to re&ad, picese; on page
215 and 216, this Presentation of Chiecticns
business. It is meaht to deal with this issus oOF

burdens. And the wey I understand the problem is

this. We have a general problem of who has the
responsibility of raising an objecticn and how the

cbjection is presented. And secondly, we have a

examinations of documents.
The Supreme Court has struggled with this

metter in the first Peeples c¢pinicn, in the second

Peeples copinion and the VWeisel case, and recently
in .a writ refused ‘in the Glanz (phonetic) "case.

'And what I have attempted to do is to draft.-.

someﬁhing that I cahTEOilow~in handling diﬁcovery
cbjections in my practice. And frankly, I don't
understand exactly whatAI meant to do from the‘
Supreme.Court opinicns thenselves. This is an

“fort to improve upon thet, to be candid.

()
(a3}

PROFESEOR EDGAR: I think you've done

specific probiem involving documents and in camera

[ed]
O
(@]
]
)
k]
(—4

e
-
O
v
k3
]
Ll
n
g

3

a real fine job.
MR. McCOKRLNICC: I'11 third thart. I
think it's & real good job.
474-5427 SUPREH RISCILLA JUDCEH
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g MR. RAGLAKD: Luke, I have a question.
9 | | MR. BEARD: Let me ask this.
10 CHAIRHAN SOULES: Tom Ragland and then
e "Pat Beard. |
12 MR. RAGLAND: The third 1line at the
£ o . = , : 1 -
& 13 bottom of page 215, "such as attorney-cliient ot
14 " attecrney work product," is that atto;ney—client
15 privilege or client's work product or
16 } gﬁtofﬁe?—élient work.p:oducﬁ? ) .

4}

17 o PROFESSOR DORSANEC: Yes. That'

18 language right ocut of Weisel. But that's wheat
19 - meant, specific privilege or exemptiocn such &as
20 attorney -- we couid change it, you know, to cl

}

21 it ug

F

such as the attorney-client priviiege or¢

w

ecena the motion

22 attorney woirx product exemption instead.

23 MR. RAGLAND: Weli, that answvers ny
24 cuestion. I wasn't objecting to it. I was just
25 questioning it.
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; _et's ¢go back to

B8

pout

iIR. EEARD: E

whet ve talked about in our suncommEittee

documents. Yiow the cliient has got ail the

correspondence from the lawyer's sice. 12 -- d
- O P . 3 PR T4 e Y = -3 e 4 7 ~ oo
you have to come in and clilaim that priviiege an
1 o -~ 13 K FO 4 ~ ol o] -~ — N - 3 F'}‘-\.‘Tq e 1y i
iligtT alti O CilcsSe iocuments ana ciaim chiax

iy? Should a general reguest 1o

WO
()
o]
[(t)
281
%]
}...J
| o}
3

fu
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documents be construed to inciude what would

normally be privileged communicaticn s0 that you

have to go object to 1t? Should you have to

object unies

n

(a1}

’-.J

a

oY)

[

ponst
w3

they speci

o]

are asgking for

attorney's communications and

[o]]

117 Ve reatly

shouldn't have the burden to say you can have

everything except these privileged communicaticns.

PROFESSCR DORSANEO: Well the.

céraft
dces not get to the issue of the suificiency cf
the reqguest at the threshoid; it docesn't reach

that. And I didn't =-- I mean except to the --
Iin responding to an appropriate discovery

regquest directly addressed to the matter" -- it

i

Lt

tries to degl with it that way. That's the best I

could dc. If I'm understanding yocu correctly, if
somebody said "I want everything.”
HR. EEARD: That'sz what they asi me.
2=-474-5427 SUrPRDBHNIE COURT REFORTERE PRISCILLA CUDGE
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eyerything" -~ then I woulild object to that on the
Sasigc that the reguest 1is inappropriate pbecause 1t
is not scufficiently specific in terms of
identifying the specific items cr categories as
regquized by Rule 167 of the Texas Rules of Civil

But beyond that, I haven't

fiR. -BEEARD: Well,

o}

can we say that

general reqguest doas not include a reguest for

attorney-ciient ccommunications?

HMR. TIWNDALL: I think we can say that.

Well, that's the igsue we
-
raised. waive it if

traise -- they You know, 'you

you have attorney priviiege and they'll produce

‘it. You don't produce it now.” You dcn't cbject

and you don't produce it, which is.the sort of &

routine.

But th;slsays yocu've got'tp object<to‘qlaim
ycur privilege, and I don't thinﬁ we shoulé havg
thet burden because that's_not the way we
generally practice. We don't claim the p:lvilegé
because we just, you know, assume that the
orivilege ig there. and that was one ¢i the
isstues we talked about.

PROFESS0OR DORSANEC: We coulid add
—47 5427 CUPREND COURT REPORTLIES PRISCILLA JUBGE
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HR. EEARD: If you waived it, vou did

not claim it because you never aven thought abdout
it.

PROFESSOR DORSAIIEC: Ve could aad
language saying that a generail resguest ==

I
don't you have to reguest something specific in
of&er for it to be -- isn't that what Rule 167
says?

HR. BEARD: Well, ail documents —-
they are very general'with regard to a spvecific
N
accident or a specific contract.
PROFESSCFE EDGAR: Well, maybe that's
.becéu;e‘fhe reguest is ‘improgper, though. And it
séeﬁsito.ﬁe tha£7ypur{§b5eétibn at tha t §01n _Vs¢=

d.

Y]

that the request is overly broa

MR. BEARD: Well yocu can't really
specify pntil you know what ybu‘re going to get.
If you've got a contzact'dispute, ve vant
everything involving that contract disputeQ
CHAIRMAKN SOQULES: Scome of the teachers
in these seminars are; you know, giving the

errezZz and

[N

imaginary horribles, ncw, after this Gut

L - 3 o e o+ FRas P S - ia P 1 - A - o~ Pl
the Glass case, that when you get a broad reguest
A 74 AT Pl AT Y TTIMT TR T T s T T QA =TT o
27 A28 SUPREME CCURY REPCRTEREZ TRISCLLLA JULGL




I.-..‘
'—<.l
[N
-~
)
(a2

)

i
ai

bt
[
w
o

t, you have to start -- you have to

o
[2i]
[

il of the imnunities right away. You Jjust get

2 the checklist ouﬁ here that we're going @cwn --

4 ] work product and communication and all -- and you
5: better file that right away because 1f you don't
6 and 'you subsequently get tc the point where you

7' ' realize: "They meant my file; I d;ﬁn't know ;hat
3 . it meant ny file" --

9 7 ] MR. BEARD: That's what I want to

10 .;'elimiﬁ?tg}L :

11 |0 T CEAIRMAN SOULES: - and Ehe 5O days

'”12_‘ . fére goné,'éhd-fhey say'"Wéll) you'vevwaiveélyﬁur
13 Cfite. \

14 S And<so it's a way -- it's sort of where“the

flSA: gj_Cou:;'éjgpinipgs have taken us with the

ffﬁéé&§fﬁéﬁdééi§éﬁéiions,‘ﬁAnd‘IchEnk'theyfﬁéd}EQﬂf

17 _;.do‘fhét iﬁ.braé;'ﬁo get discovery off of'hégH¢Pﬁv ‘
1'8,1 . L.center, and they've acconmplished th;t.' But now
,iié B ﬁ{ithey've.téken.ué to the point where it's = .5

'20 , ,,;genezating a;l Kinds of boilerplate paperwq%k

21 |  because of some ovefreaction, mafbe, to it.  But

22 that'é wherg you're coming from, isn't it, ?at?

23 HE. EEARD: feah, vyou've got these’

24 : » people out on these seminars saving you =-- you

{9
(8]

claim ail that or else you've waived 1t subject tc

(] - AT -~ CTTTy T AT T rre vy woo T o ey e oo ~ oy T
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reblen that I --

MR. BEARD:  And we don't really

CHAIRKMAN SCULES: Another probiemn,
Bill, that I worry with 1is the Supreme Court
hasn't said it in a long time =-- they did in what,

Touche (phonetic) and Lawrence,; that the party .

seeking discovery has the burden tc show relevance
within the scope of 166(b). That was the essence’
’ [N

i

of Lawrence and Touche. Eut since that time

‘they've talked about immunities and what'You'have*

tc do under Peeples, andsit'looks like, Lf you

the relevance aspeét{‘ The, jus; séj}iivyou_afe;_
resisti ng. discovery, you've:gotAtOZCHow you re
entitled}to'resist. S0 I've got'§9 ;how -~ if I'm
a resistﬁng party -- an absence of relevance if
you read Litera}ly what those =-- although they're
not dealing_with relevance, they're‘ééaling wiﬁh

priviiece, but they say broadily that a resisting

read thé'éééeszfi;efaiiﬁ; thej n Verido go thougﬁ

party has the burden to shew that he's entitlied to
resist discovery.
274=-5012 SUPREHEE COURT REZCRTERS PRIECILLA CUDGE
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-- Jordan -- the Court has ignored that

S
- €0

u read

-
n

7 Touche and Lawrence.

3 PROFZSSCR EDGAR: Well, I'm not sure

9 it has ignored it, ratner it really hasn't been

¢ necescary to the decisicn sc they haven't Deen

1 called upon te discuss it.

2 _CHAIRMAN SCULES: Rut they would say

5 it by writing so Droadly.

4 PRCFESEOP EDGAR: Well, but I think

5 vou've got to read the cases within the cont oL )
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