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June 27, 1987

(Afternocon Session)

»CHAIRMAN\SOULES: There was something

inv88. Mo, that's not right. 88 is a different

PROFESSOR EDGAR: What page are you

on?

CHAIRMAN SOULES: I'm on page 252.

‘Rule 88, as it's now written, says that if there's

been a motion to transfer -- actually, this goes
back to the concept of venue and it's predated --
changed to 1995. I guess it goes all the way back

to the original rules. But ‘it starts out,

"Reasonable discovery is permitted on any issues

'relevant to a determination of proper venue," .

prior to determination of the motion.

The case lawAuniformly says that limitation
-- that'é not a limitation. ‘Yoﬁ can go on with
discovery on the whole case pending -- with a
motion to transfer pending. This just changes the
rule to state what the IAW‘iS. General discovery
can proceed in the face of a motion to transfer,
and it changes -- and it talks about a motion to

transfer, whereas old Rule 88 didn't.

512-474-5427 SUPREME COURT REPORTERS CHAVELA V. BATES
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1 Is there any controversy over this? Any
2 discussion about 1it? It doesh't change anything,
3 jﬁst a textural update. Okay. Those in favor say
4 "I." Opposed? Then the only --.this l66a change
5 only would come into play if we stopped filing
6 depoéitions. And all it does is say that a
7 deposition can be considéred in a motion for
8 summary judgment even if it's not filed bééause
9 we're notvgbing #o file them any more if the
lQ ’ subsequent rulesApa§s. ‘
li Now,.Rule 266, which is on page-255, 256, 257
12 and all thé rules thatlfollow_there up thrdhgh
%; 13 262, mechaniqally eliminate the filing of anything
14 . perféining fo depositions. You don't file your
15 pqticé. The deposition itself doesn't geﬁ filed.
16 | 7 The original deposition is delivered to the
17 " attorney who asks the first gquestion in the
18 ; deposition so that the -- that's for the purpose
19 of telling the court reporter you've only got to
26 look onevplace and you can't be confused. And.
21 that attorney has the duty to maintain it for
22 trial. -
23 Now, there is a provision in here, so that we
& 24 wvon't get into maybe something like we got pbefore,
R
| 25 that any procedure that's spelled out in these

o 512-474-5427 SUPREME COURT REPORTERS CHAVELA V. BATES
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5
rules, or the deposition and custody and so forth,
can be changed by agreement of the parties so long
as that agreement appears in the tranécript of the
deposition.»lSo, it sets up'a pfocedure to
eliminate the filing of depositions and a way to
handle the details of that, but it permits the
lawyers to agree on the:}écord to do it any other-
way they want to. |

" MR. LOW: Can they file it? Can they
agree to file it?
| CHAIRMAN SOULES: No, because there's
not going to be'any place in the clerk's office Po
fiie them. The clerk won't receive them for

filing. That's why -- that involves the clerk. I

mean, they could agree to it but the clerk

“probably wouldn't do-it.

MR. JONES: We don't have any statutes
to worry about on'this?

CHAIRMAN SOULES: No. There are no
statute problems. Any motion? ?

VMR. RAGLAND: I have a qguestion.

“CHAIRMAN SOULES: Yes, sir, Tom.

MR. RAGLAND: I can't read this small
print too well. Does it have any provision in

there that the custodian of the original




6
1 transcript must make it availéble for examination
2. and copying by any other parties to the lawsuit?
3 | CHAIRMAN SOULES: Yes. Let me see
4 where it is{
5 PROFESSOR CARLSON: Page 258(5).
6 7 MR. RAGLAND; Well, that talks about
7 me paying for a copy to?£he court reporter.
8 CHAIRMAN SOULES: Well} you §e£ your
9 copy from the céurt'reporter. If doesn't say that
10 a party holding a copy has to make it available to
11 copy. I thinkiwe probably -- |
12 | MR. RAGLAND: Well, I think that
%ﬁ 13 should be in there. There are many instances when
14 I may nct want té’buy a copy of it. I may want to
15 look at a copy. Sometimes the original has
‘16 : "exhibits attached to it‘whére‘a copy doesn'f come
17 out as well. I meén, the deposition is in the
18 lawsuit. Anybody that's a party to the lawsuit
19 ought to be able to look at the thing.
20 MR. LOW: Reasonable access to any
21 interested éarty.
22 . “CHAIRMAN SOULES: Okay. There is a
23 reasonable access provision and I'm trying to find
i 24 it.
- 25 MR. LOW: Yes.

e 512-474-5427 SUPREME COURT REPORTERS CHAVELA V. BATES
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MR. JONES: Mr. Chairman, when you get
through with that language, I'm ready to move the
édoption of the rule.

CHAIRMAN SOULES: Okéy. Provided that
we inéert that the attorney in whose custody the
original is kept shalllmake that available on
reasonable notice, and fbm noting that, in other
wofds -- | |

MR.'RAGLANb: What paragraph are you
speaking from?

| CHAIRMAN SOULES: Well, I haven't got
it in here. I;m going to try to work on it-whils
you-all are talking about something else. But
pfovided that wé put a provision in there that
says the attorney in whose custody the o;iginal is
keét-mué%‘méke it available for inspection ana
copying on reasonable noticé -- provided I put
that in there, thqse in favor of this series ;f
rules, piease say "I." Opposed? And then we
would take out the requirement in the sumnary
judgment ruie that the deposition be on file,
because it won't be on file. We can use it but
it's not on file. Those in favor say "I."
Opposed? Okay. Those changes are made.

Now, who -- there's a textural change, and
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8
I'm running on this -- on the -- in .the supplement
on page 38, in retyping 204(b), it got garbled in
the Court's order, and that's probably my fault.
All I'm doing in this 1is restoring exactly whét
this committee voted to do before it went to the
Court. And what happened, if yod want to know
what happened, see wheré“it says, "The Court shall
not be confined to objections made at-thé_ﬁaking
of the depdsition",'at the very bottom, that got
made into a separate sentence when it was retyped
and it aﬁsolutely doesn't make sensé. And the
first half of (b) was just left hanging, so-you'ye

got to put them back together for it to make

sense, and that's what I've done. Any objection

to that? A change is in orde;. That's the only
teason I'm even bringing it back ﬁp again.
| MR. RAGLAND: Is (4) (a) open for
discussion?
CHAIRMAN SOULES: No. That's already

been promulgated by the Court.

| .MR. BRANSON: Let me ask you &
gquestion, Lake. Since you don't file depositions
now, let's assume there are some corrections to
the deposition. How are they handled?

CHAIRMAN SOULES: That is spelled out
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9
in here pretty much the same way. The corréctions
go to the reporter and the reporter distributes
fhem. Let me see where that is.
~PROFESSOR EDGAR: It's on page 257,
isn't it -- no, fhat's exhibits.

CHAIRMAN SQULES: Oh, I know. What
happens, Frank, that taﬁés place before -- that
takes place before it would be filed. See;
there's a prccedure'in the rules right now about
how it goes to the witness for corrections and
changes, and the corrections come back to the
court reporter and so forth. None of that has
changed, because that's all done before you get to
the point of filing it. This just says now that
you're at the point of filing it, what disposition
do you make of it. | ‘ »‘ |

MR. BRANSON: Okay. But let me --

CHAIRMAN SOULES: The changes become a
part of the deposition.

MR. BRANSON: But we've all been
sitting here on Friday afternoons having your case
mostly ready when your opponent delivers his
party's deposition to you and there's é hundred
corrections in it.

CHAIRMAN SOULES: Here it is,




10
1 "Certification," 256, "The officer must file --
2 the officer must attaéh as part of the deposition
3 transcript a certificate duly sworn by the officer
4 which shall state the following." And a part of
5 that is that the deposition was submitted to the
6 , -witness and so fcrth, and that changes, if any,
7 made by the witness in the transéript and
8 otherwise are attached'thefeto or inc&rporated
9 therein, that is in.the certificate of the
10 officer.
11 ’ MR. BRANSON: Timing wise, when is
12 that done? That's my only question. |
13 CHAIRMAN SOULES: It's got to be doné
14 within the 20 days prior to which a copy can be
15 used. In other words, that's the same; none of
16 that has dhangéd.
17 MR. BRANSON: Within 20 days prior to
18 trial?
19 CHAIRMAK SOULES: Né, within 20 days
20 after the deposition transcript is delivered to
21 the witness for signature.
22 MR. BRANSON: Any changes have to be
23 méde?
e 24 CHAIRMAN SOULES: Right. Now, some
) 25 judges will permit them to make them later.

512-474-5427 SUPREME COURT REPORTERS CHAVELA V. BATES
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11
You've seen them probably made in trials. But
there's no change in that practice fesulting from
these rules changes.

MR. BRANSON: Except used to, you
always had the filing. If they tried to correct
it after the filing, you had that to hammer over
the head with it. |

CHAIRMAN SOULES: Well; yéu've got a
certificate from the court reportgr that'all the
changes that were made are attached to a
certificate at the time it goes over to the
original --

MR. BRANSON: That solves that
problem.

CHAIRMAN souLEé; All right. We have
——vBill, dg you have any mpre to your rgport? Oh,
there's 1757-— Rule 175 and I don't know where it
is.

PROFESSOR DORSANEO: It's iq the
supplement.

CHAIRMAN SOULES: Okay. What page?

_PROFESSOR DORSANEQ: It begins on page
21. And the rule itself -- or the proposed rule
is on page 26. Basically, what we have is a

modified version of Federal Rule 68, I believe,

®

SUPREME COURT REPORTERS CHAVELA V. BATES
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12
which is also entitled "Offer of Judgment." And
the rulevprovides, as redrafted, thét cne party
may make an offer of judgment inciuding costs and
attorneys' fees accrued at the time of the offer,
and if that offer is rejected, the rejecting party
can be penalized. The difference between the
draft on pages 26 and 27gof the-subplement and the
federal rule is that it is.clear undeg the
proposed rule that the penalty can includé the
offering party's attorneys' fees.

The federal rule has not been interpreted
that way except in cases in which attorneysf fees
are part of costs under the applicable federal
statute that is the subject matter of the claim in
the litigation. Several other adjustments were
médé_to the federal rule to deal with other
problems, but they're self explanatory.

CHAIRMAN SOULES: And it goes both
ways; either side can make an offer.

PROFESSOR DORSANEO: Yes.

CHAIRMAN SOULES: The federal rule, I
think, is a one sided rule --

PROFESSOR DORSANEO: Oﬁe sided.

CHAIRMAN SOULES: ~-- where the

defendant can make an foer, but under this rule
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13
either side can make an offer and put the other
side at issue on ﬁhat. |

PROFESSOR DORSANEO: One other thing I
shpuld point out, with respect to the "can be
penalized" aspect, the rule says in making that
decision, thé Court may consider among other
factors -- well, pardohfme, “atﬁorheys' fees will
not be awarded to the offeror unless éhe Court in
its discretion determines that the losingAparty
did not actAreasonably_in refuéing the offer. 1In
making that decision, the Couft may consider among'
other factors the differential between the qffer
and the judgment and the importance of the issue;
involved." And ;hat is the language that came to
our subcommittee from you, which I understand came
from the COAJ.

MR. ADAMS; What's the importance of
the issue invélved? What does that refer to?

What types of issues are we talking about there?

PROFESSOR DORSANEO: I'm not realiy
sure. I think it's meant to be open ended to
provide a lawyer an opportunity to contend that I
didn't accept that -- I didn't accept that offer

and I was reasonable in not doing so given the

complexity of the issues of the case, the
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14
importance of the issues.

MR. ADAMS: In other words, he can say
it was just important for my client not to settle
this case?

MR. McCONNICO: Bill, who instigated
or proposed that we adopt this?

CHAIRMAN SOULES: It dame initiaily
from the COAJ, but it's very similar £o Federal
Rule 68, as he said, but it's a better wofk
product. This is mutual.

| MR. LOW: I'm just basicélly égainst
that. I mean, either side, I think, can take care
of itself. )

MR. SPIVEY: I'm concerned .that this
is a big 0ld step toward technicality.

CHAIRMAN SOULES: Well, of course,
it's designed to help settle cases.

MR. SPIVEY: Yes. I don't have any
objection to any --

CHAIRMAN SOULES: Because the party
has got to respond to an offer. You've got to
respond to an offer, and you've got to have
somebody who can test the reasonableness of that
some day, whether you made a reasonable response

to an offer. And if we're --
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MR, LOW: I'd move to reject tnat.

MR. JONES:

-1

cecond the motion.

CHAIRHMAN SOULZS: The moticn has been

moved and seccnded to reject. Any further

(L}

on

pa-

discus

&

Those voting to reject say "I."

Otherwise?

pev]

[1R. SADBERRAY: He.
MR. SPIVEY: There was a real guiet

cne over here.

CHAIRMAI SOULES: Okay. It's house

t

one -- that's house to two, Tony, because I kind

of like it myselif.

PROFESEOR DORSAIEC: I'd iike teo
commend the drafitsman for the fine report and a

the work, but I don't have any particular
enthusiasm for the proposal eitner.

MR. HcCONNICOC: It's a very good
cdraft.

PROFESSOR DORSAHNEO: That?

HR, McCOIINICO: it's a very gocd

PROFESESOR DORCSANEG: I thought sc.

CHAIRMAILl SCULES: DBiili, you'wve got

something on page 310 of the materials that's

¢}

oo e Ye i1, = L ~ - -~ 1
left, and I think that's the last item. I don't
- « e - < - - e .
£74-~5427 SUPRENE CCURT REPCRTERS CAAVILA V. BATES
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16
know what it is, something from Judge Schattman.
Why don't we take up Broadus' at the same time

because they both deal with exclusion of

witnesses? Broadus has passed out and written
up --

MR. LOW: Probosal (f), where he
added (f), the spouse of a party méy:not be
excluded under this rule or Rule 614,~Texés Rules
of Civil Evidence, and I move for that adéption.

CHAIRMAN SOULES: I;'s been moved that
Broadus' suggestion be adopted.

MR. JONES: Second.

CHAIRMAN SOULES: Wefve discussed it:
Any further discussion? Those in faveor say "I."
Okay. That's adopted.

This just wants to take the Witness Exclusion
rule to the deposition room. Now, in deposition,
in discovery, the gquestion comes up, what about
experts? What about those people that you need
there to help you in discovery that -- you're
supposed to be able to do it a little bit -- it
may be more sacrosanct in the courtroom if we're
gbing to have the rule to exclude, which we
already have. But there are a lot of reasons why

you need some help in that deposition énd you
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17
don't want people excluded.
| MR. McCONNICO: I don't'want ﬁo -- 1
propose that we do not exclude -- include the rule
of excluding witnesses to depositions. I'm not in
favor or thét.
CHAIRMAN SOULES: You're moving that

this Rule 204 recommendéd by Judge Schattman be

rejected?

MR. McCONNICO: I am.

CHAIRMAN SOULES: Is there a second?
Bill, do you want to discuss it?

PROFESSOR DORSANEO: Well, I would
like to discuss it. I have noticed over the yea}s
that some fedefal courts have extended Federal
Rule 613, which is the rule to depositions. And I
have éncounterea laWyers in>Dall§s.County“who use
the deposition as an intimidation tgctic by
inviting a host of people ;-

" MR. LOW: Right, or the man's
employer.

"PROFESSOR DORSANEO: =-- to come and
cause difficulties for the opponent requiring the
opponent to seek protective order relief from the

Court. It's usually someone like an emplioyee or a

sick person. And I have thought as a result of

512-474-5427 SUPREME COURT REPORTERS CHAVELA V. BA
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- 1 that that it might be a good idea to have some
Lo 2 version of £he rule applicable to depositions
3 rather than leaving the matter to protective
4 orders. But I'm open to being convinced either
5 way.
6 MR. McCONNICO: My problem is =-- it's
7 like what Luke was saying. What afe_you going to
8 do in an o©oil and gas case where you'ré taking the
9 deposition of a petroleum engineer or geoiogist?
10 You can't take an effective aeposition of that
11 typé of expert without having another petfoleum
12 engineer or geologist at your elbow. You qut
13 can't do it.
14 ‘ MR. LOW: Well, how do they make them
15 in the courtroom? We set them in there and let
16 " them listen to testimony. How do we do that? Ask
.17 for the Court to make an exception.
18 MR. SPIVEY: Yes. And in nine out of
19 10 of those cases, don't you resolve that by
20 agreement? ’
21 . MR. LOW: If you don't, you do it by
22 court order.
23 MR. BHcCONNICO: Not necessarily.
24 Because I've been in a lot of depositions where
25 the other side has said I brought in my petroleum

512-474-5427 SUPREME COURT REPORTERS CHAVELA V. BATES
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) 1 engineer and my geologist and they've said I
Fo- : A
t;— 2 invoke the rule. And I say you cannot invoke the
3 rule for a deposition. I can think of four or
4 five occasions where that has happened.
5 -MR. LOV: I would apply it to a
6 deposition under the same rule, that yoﬁ can get
7 an exception like for ad'expert. But I would sure
8 apply it for depositions because thatAcan be quite
9 abusive. I'm deposing seven witnesses to»this
10 accident, and this person wants all these people
11 to sit in on there so they can hear each btherv
12 testify and come up with the same thing, and I
%p 13 don't want it that way. I want each one of themx
14 to tell what he says and I don't want seven of
15 them to sit there and by the time I get through
16 the seven, the same thing just rehash. That's not
17 right.
18 MR. JQNES: I'm agreeing with both of
19 you. Excuse my ignorance. I thought it was the
20 ' law that you would try to invoke the rule in a
21 deposition.
22 _PROFESSOR DORSANEO: It may be under
23 Rule 613 in the Rules of Evidence.
. 24 MR. JONES: But I believe there's a
b 25 case to be made, of course, for excusing an expert

512-474-5427 SUPREHME COURT REPORTERS CHAVELA V. BATES
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1 witness from the rule. But, on the other hand,
2 whereas you've got all these fact witnesses and
3 somebody wants to bring them in there so they can
4 all get their story together, that frustrates the
5 ’ entire concépt of the adversary system, really.
6 MR. McCORNICO: I agree with that.
7  CHAIRMAN SOULES: I'm up in New York
8 and I've taken my petroleum engineer Qith me to
9 Ahelp me take the depositionvof their expeft.
10 MR. LOW: You've either gotten
11 clearance from the other lawyer that you're going:
12 to do that or you've gotten a court order. )
éﬁ 13 CHAIRMAN SOULES: So, I've got to go\
14 - to court and get an order. No one has even
15 suggested that they might invoke the rule to
_i6 “ekclude witﬂesses until I wélk into the iodm,bbut
17 I'd better cover myself.
18 _ MR. LOW: Unless you want to go to
19 New York for nothing.
20 MR. BRANSON: But that's only if
21 you're going to use your engineer at trial. You
22 take whatever consultants --
23 CHAIRMAN SOULES: You may not know.
a 24 MR. McCONNICO: Generally, you do not
| 25 know.

512-474-5427 SUPREME COURT REPORTERS CHAVELA V. BATES
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CHAIRMAN SOULES: I think it ought to
be the other way around. I think if you're going
to invoke the rule to exclude, it ought to be done
on some kind of notice prior to the deposition
commencing.

MR. BRANSON: You can make it part
of -- |

CHAIRNAN SOULES: You don't even know
it's an issue. Make it an issue at least.befo;e
the deposition commences if it's going to be.

MR. BRANSON: You could make it a part
of the notice rule.

MR. ADAMS: But that's the unusual
event of where yod're going to bring somebody.

And if you're going to do that, then you ought to
get the relief either.by agreement or by‘the
Court.

MR. BRANSON: But I think if you have
purely consultants you don't need it.

MR. LOW: You don't need it. I don't
know, I've always just worked it out. I just tell
them, look, I'm going to bring so and so. Do you
ﬁave any objections? No, I don't. I'm going to
ask the Judge -- you know, as Mr. Adams said, I

thought 1like Franklin, I just thought that was the
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way it was.

CHAIRMAN SOULES: Well, this gives a
person who doesn't want to go on with the
deposition an absolute -- if there's somebody else
sitting there, an absolute way to block you at the
deposition when the court reporter is there and
everything is going on;;iNow, if that's what we
want to do, I just want to be sure'evérybody
understands that's the tool we're providing.

MR. JONES: Well, Luke, he doesn't
block the deposition. What he does is block the
frustration of the witness rule.

CHAIRMAN SOULES: I'm there and I ne;d
my guy to help me and you-all invoke the rule.
That means if there's any possibility he's ever
going to be a witness, I'm shut down right there
until I get a Court order that relieves this man
from the rule.

MR. JONES: How often are you
confronted with that situation as opposed to hqw
often you're confronted with a situation where
you've got a bunch of fact witnesses thét are
géing to be deposed and =--

MR. LOW: Ee might not even be called

at trial; the deposition is going to be read.
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CHAIRMAN SOULES: In my practice it's
more what I'm saying than what yﬁu're saying. I
mean, there are not a whole lot of pecple that
come to these business depositions. - But I've
nearly alwéys got to have somebody there helping
me and it's usually a witness. And sonetimes it's
my party representative7and his bdokkeeper who are
helping me go through this business aﬁd trying to
understand what the. other guy is telling ﬁe.

And I've got maybe a couple of people from my
cérporate client there who know enough of the
facts to help keep me rolling whenever the
corporate witness on the other side starts
squiggling. And I've got them there so that.théy

can keep me making discovery; whereas, otherwise,

'<,_;'m not going to be‘able to make discovery.

MR. JONES: You've just got the wrong
kind of law pract;ce.

CHAIRMAN SOﬁLES: And it is a
problem. This would be a problem for me. I mean,
the majority of this committee is going to control
it, but --

MR. BRANSON: Let me ask you a
question. Can you designate one corporate

representative for the deposition and another
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aesignate a ccrpeorate representative --
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CHAIRNAL SOULES: Well, vou can. And
you can designate a new -one every hour, for that

matcter.

MR,

BRANEOI1T:

case, then the rule rezlly

corporations.
CEAIRNAH

SCULES: You oniy get one in

N
there.

HR. BRANGSCH: YThat?

CHAIRMAN SOULES: You only get one
person. |

MR. BRANGON: Well, hell, but you get
one evefy hour, from what you just saiaq.

CHAIRHAN SOULES: Well, you can. Ycu
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you're entitied tc have &

representatives there at all times.

I1IR. ERAILSCII: Mr. says that's

'y
<
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a rare occasion

24 CHAIRMAN SOULES: Do yocu think you get
2E one representative named- -and that's it for the
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course of a trial? I don't think so.

MR. McMAINS: I think yau caﬁ
designate a representative. I don't think you can
change.

MR. LOW: I don't think so either.

CHAIRMAN SOULES: I think you can. I
do. |

MR. SPIVEY: - Judge Wallacé, would you
like us to vote on this so you-all would have some
guidelines?

MR. BRANSON: For those of us who are
in the unwashed masses, could we at least ggt a
consensus on what you can do on this?

CHAIRMAN SOULES: Sir?

MR. BRANSON: I said for those of us

.who may be in the unwashed masses and who do not

know the answer to that, do you think we could get
a consensus of this opinion as to whether you can
only have one or you can have one every hour?

CHAIRMAN SOULES: Well, I change then
in court all the time. Maybe I'm getting away
with something I shouldn't be getting away with,
but I do.

MR. BRANSON: Nobody complains about

that?
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1 CHAIRMAN.SOULES: Sometimes, but I say
2 that guy is busy and this one can help.‘ But,‘
3 anyway, what do we want to do about this 2042
4 MR. LOW: What page is it on?
5 | CHAIRMAN SOULES: 1It's on page 312.
6 And I request at least if we're going to do it
7 that we put some kind of notice pfovision, "At the
8 request of any party" -- —
9 ‘ ' MR. LOW# Are we going to puﬁ the
10 burden on the -- mdsﬁ depositions are taken by
11 agreements. You're going to put the burden oﬂ
12 which party to notify that you're going to do
13 that? Or should it be an automatic thing with ax
14 party that wants an exception to obtain it either
15 by agreement or by Court order? Because the one
- 16 1 ;;hat's goihgfto‘wént the exception is thé,one
17 : that's going to know about it, and it's not going
18 to be the other one.
19 . | MR. JOMES: I have a problem
20 acknowledging to the Court, the problem showing
21 good cause could exclude a party from the
22 deposition. _
23 | CHAIRMAN SOULES: If we can do this:
24 "On notice to all parties a reasonable time prior
25 to the commencement of the deposition all persons

512-474-5427 SUPREME COURT REPORTERS CHAVELA V. BATES



.....

At2 W

=

w

[#2}

10

11

iz

13

~
L

snall

be exciuded,” g0 thet ycu kn
thet somebody is going to plan tec
HER. JONEE: I think yo
burden the party that's taiking the
-AiiR. HcCOUIIICO: fell,
CHAIRIIAIY ECULZE: What
-- I'm going to go up there and cake my
get up there and I'm shut down.

is let's
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wrote in
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notice to
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do it.

MR. JONES: Ho, what I'm seying, Luke,
say that the guy in lYew York wants thae
n. Weli, then, I think he ought to have
vou that he's gocing to invoke the rule.

S

CHAIRMAN SCULCSS: Yes. That's wheat I
here.

HR. HcCCHNICC: That's what he's

JOHNES: A1l right.

CHAIRHAN SOULES: Vie v
all parties a reasonable

ncement of the deposition

be excluded fronm exzZenination,”™ and

cuid say, "On

time priocr %o

ail perscns

that jus

t

will give ygu & reasonable nctice.
23 MR, JOUES: I've got & 5ig probliem
24 with the last sentence in this rule.
25 CHAIRHMAN SOULES: And wvhet does that
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say?

MR. JONES: It says, "Parties may not
be excluded from a deposition except by leave of
Court upon a showing of good cause."

-MR. SPIVEY: Yes, but where are you
going to keep a party out of a deposition?

MR. JONES: "No court oﬁght to ever
have the right to keep a party out of anything.

CHAIRMAN SOULES: Okay. Just.strike
that.

MR. RAGLAND: Luke, I suggest that'we
strike the last line. I think it ought to be
perfectly clear that parties may not be excluded\
from deposition.

CHAIRMAN SOULES: That's what we just
did. |

MR. JONES: Put a period by
deposition.

CHAIRMAN SOULES: Tom, I agree with
you. Everybody agrees that we strike the last
line? Okay. So, this Rule 204 will read, "On
notice to all parties a reasonable time prior to
the commencement of the deposition, all persons

shall be excluded from the examination room during

a deposition except the parties, their attorneys,
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because the rule excludes witnesses; it doesn't
exclude persons.

MR. McCONNICO: That's right.
CHAIRMAN SOULES: Okay. Any further
questioné or discussion?

(Off the record discussion
(ensued.

CHAIRMAN SOULES: ~Yes, Franklin.

MR. JONES: Do you want to add a
provision in there =--

‘PROFESSOR EDGAR: I can't hear.

MR. JOKES: Do you want to add a
provision to take care of the expert, which the
Court clearly has the authority in the trial to
allow an .expert to sit in the trial. Now, it
would seem to me ;hat we oﬁght to -- I don't know
that we need to expressly say it in this rule.
But I think we all ought to at least agree that
the Court has that authority with respect to an
expert at a deposition.

MR. SPIVEY: Franklin, I think you
might 6ught to put it in there because I've run
into courts that won't let an expert be excused

from the rule and the reason is I don't have
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authority to do that.

CHAIRMAN SOULES: 1I've got you. Let's
say, "On reasonable notice to all pa;ties“ == "On
notice to all parties a reasonable time prior to
commencemenf of the deposition," comma, I guess,
"excep£ as provided by court order," comna,
"witnesses shall be exéiuded." Doés.that fix
that? Not very well. -

MR. ADAMS: I've got a probleh about
just naming the witnesses. Because what if
someone brings the guy's banker to the deposi@ion
just to intimidate somebody? He's not going to be
a witness in the case. He doesn't have anything~
really to do with the case except as there for
intimidation of the witness. Shouldn't we make it
clear that --

MR. McHAINS: Who should be in there
other than --

MR. SPIVEY: Couldn't you take care of
that by just preping your client?

CHAIRMAN SOULES: By what?

_MR. SPIVEY: Can't you take care of
that by just preping your client?

MR. ADAMS: Well, you're not going to

know until you walk in the deposition that the

1 512-474-5427 SUPRENE COURT REPORTERS CHAVELA V. BATES
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1 banker is going to be there.

2 MR. BkANSON: What you do is throw

3 their ass out of your office and have a hearing.

4 MR. ADAMS: Well, they may not be in

5 your officé;

6 - | MR. BRANSON: Well, throw them out of
7 their offiée then.

8 ' uMR. JONES: - Gilbert, you éan’

9 sympéthizé with théir probleﬁ,'but now yéﬁ can't
10 keep them froﬁ bringing them back there to the
11 éoﬁrt; | |

12 MR. ADAMS: Well, what's he there at
13 the deposition for?

14 o - CHAIRMAN SOULES: What's he in court
15‘ for?

16 | . - ) _UMR. '\_BRAlNSON:  Probably for fa'pad ‘faith '
17 reason that would get you something under that |
18 other statute.

19 - ~ MR. LbW: I've always had the feeling
20 to exclude people that just walked in off the

21 street that had no direct relationship to this
22 case. I qut have taken the position always they
23 ﬁave -- they've got no business being here.

24 PROFESSOR EDGAR: Well, I think this
25 all bears out to the fact that we need to have a

512-474-5427 SUPREME COURT REPORTERS CHAVELA V. BATES
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rule on it.

CHAIRMAN SOULES: I'm changing my mind
about witnesses to persons because, you know, we
have -- there's a right to keep compelled
discovery érbceedings private even from the
press.

NR. LOW: Well, that's what I'm going
to say. What about newspapers? | |

CHAIRMAN SOULES: "Persons" is
probably the right word in this rule. For all
these reasons, "persons" is probably the right
word here in this rule.

MR. LOW: I agree.

MR. JONES: Let's go back to it.

MR. LOW: Luke, could we also take
care of the expert and say "except experﬁ
witnesses pursuant to Court order or agreement of
the parties"?

CHAIRMAN SOULES: Because the Court's
discretion to relief -- to grant relief from the

rule is not limited to experts at trial, and it

-shouldn't be limited at depositions. Whatever

reason you need an exception, you go to the Court
and ask for it, expert or otherwise.

MR. BRANSON:  But the rule really
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1 doesn't help on Gilbert's problem because the rule
2 | doesn't apply to the banker. He's not going to be
3 a witness. |

4 CHAIRMAN SOULES: It does now because
5 we put "peiéons“ back in. We put "persons" back

6 in. |

7 MR. BRANSON: Now, wait a minute,

8 let's think about that a minute. If éhe'purpoSe

9 of the rule in the first place is so that-people
10 who are going to testify cannot sit}and listen to
il the other testimony, now, if you go back to
12 "persons," you've just abrogated the entire basis
13 for the rule itself. )
14 MR. LOW: You've just made it broader,
15 the deposition rule broader.

16 o CHAIRMAN SOULES: How many feel we
17 should use "persons" or "witnesses"? I'm going to
18 take a poll on that. How many feel "persons" is
19 the proper word? How many feel "witnesses" is the
20 ' proper word? The whole house says use “persons."
21 . MR. BRANSON: Well, what are you going
22 to do about _consultants though?

23 ‘ CHAIRMAN SOULES: You've got to go get
24 a Court order.

25 MR. McCONNICO: You've got to get a

512-474-5427 SUPREME CCURT REPORTERS CHAVELA V. BATES
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Court order.
MR. MéMAINS: If you get the notice.
CHAIRMAN SOULES: 1If you get the

notice.

MR. BRANSON: Well, now, wait a
minute. I take another -- I take my nurse with me
who's not anything but‘my helper, ﬁy_paralegal
with me -- | |

' CHAIRMAN SOULES: If you make it to
the erosition with her and you don't have a
notice fhat she's to be excluded, she can't be
excluded. You've got to give reasonable notice --
a reasonable time -- your opponent has to give y;u
notice a reasonable time prior to the commencement
of the deposition that the rule will be invoked.
At that point you can go gét a Court ordér‘if you
want your nurse there, or you can call him and say
I want my nurse there, but otherwise she can't be
there. |

MR. BRANSON: But aren't we passing a
rule that would allow an argument that she
sﬁouldn't be there?
| CHAIRMAN SOULES: No.

MR. McCONNICO: No, unless they give

you notice.
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CHAIRMAN SOULES: If they give you
notice --

MR. BRANSQN: Well, let's say they
sayr "Okay. This person =-- I've been in
depositions With Branson before. This person
helps him and I don't want Him to have any help,"
and they give you notiéé; Are we bassing a rule
that gives them authority for some’trial court to
grant that?

MR. McCONNICO: Yes, because that's
what I didn't like about the rule but I think
that's where we are. Because then if they give
you notice, you walk into the deposition room wi;h
your nurse and they say, "She's out of here. 1I've
given you notice I was going to invoke the rule.
I've invoked the rule. The only person fhat can
be here is you."

MR. BRANSON: I'm not talking about
where you screw up and don't respond to it. That
can happen to anybody. 1I'm talking about where
you get the notice and YOu ask for a hearing. Ve
are passing a rule that will give the other side
aﬁthority for an argument that you're not entitled
to have a consultant in the room with you because

they don't want them there.
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CHAIRMAN SOULES: That's right.

MR. BRANSON: That's malarkey, and
that's absolutely ludicrous.

CHAIRMAN SOULES: That's what thié
rule does.

MR. McCONNICO: I don't agree with
that. |

CHAIRMAN SOULES: What?

MR. McCONNICO: . If they didn't give
you notice and then you walk in there with your
consulting expert, whether it's a nurse, petroleum
engineer, anything, they can't argue that person
can be excluded. )

CHAIRMAN SOQULES: That's not what
Frank said. You do have notice =-- you do have --

PROFESSOR EDGAR: You're assuming the
notice is given.

MR. MQMAINS: He's invoking it. He's
saying you're at the hearing.

MR. BRANSON: VYou're before the Court
and they now have a rule they can hammer you over
the head with some trial judge. And it really
ﬁakes the prccess less efficient. Why not let
people take consultants with them? You've just

created a hammer against that concept.
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CHAIRMAN SOULES: See, that's the
problem I had from the very outset. It's not only
business cases that are going tc get affected by
this; it's also personal injury cases.

H'JUSTICE WALLACE: How are you going to
know who to take with you -- how does that quy
know who you're Qoing ﬁéﬂtake untii.you get
there? |

"MR. BRANSON:. But historic%llf in many
-- 1 mean, I take the same people everytime. 1I've
got staff‘éeople £o go. And if you try lawsuits
against‘the same people énd they sit and see you
passing notes and say, "Hey, the consultants tha;

he uses are helping out so we'll just exclude

them." And you get before some trial court who is

not particularly interésﬁed invgetting the process .

expeditéd,vand they may grant it if we pass this

rule. And it really goes contrary to what I think
this committee is trying to do, and, that is, make
it a more efficient system.

CHAIRMAN SOULES: I'm not saying I
like the rule. I don't like this rule. I'm just
trying to get it fixed.

MR. MORRIS: All of our notices are

going to have that we invoke the rule. I think we

512-474-5427 SUPREHNE COURT REPORTERS CHAVELA V. BA
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are creating a bigger problem than we're solving.

MR. éRANSON: I agree with you.

CHAIRMAN SOULES: I agree.

MR. MORRIS: We're creating a bigger
problemn théﬁ we're solving. If I go in there and
I don't want someoné in there, I'l1 say,‘"We're
not having a depo today;‘ i'm goiné ﬁo have to go
have a hearing -- I'm going. to get'this banker out
of the room."

CHAIRMAN SOULES: Go file a motion for
protective order.

MR. HMORRIS: Yes. _ We're creating too
big of a problem. )

CHAIRMAN SOULES: That's right,

Lefty. |

. MR. BRANSON: Now, I think if you try
to put it back to witnesses it's legitimate. But
if you make it persons and not witnesses, you've
really created a multiheaded monster.

MR. MORRIS: But, Frank, you're
creating a problem anyway because it's going to go
in the notice automatically and then if you're
gbing to bring your nurse, you're going to have --

MR. MCHMAINS: You have to do a motion

everytine.
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MR. BRANSON: Look. I want to change
my vote. Could we get a revote?

IMR. MORRIS: Well, we haven't voted on
it yet.

MR. BRANSON: I thought we just did.

MR. MCMAINS: No. We just voted‘on
whether you prefer perséns or witﬂesses.

CHAIRMAN SOULES: Is ;heré a motion
that this be adopted? Did somebody make a motioﬂ
that this be adopted?

MR. LOW: I don't know. I have a
question. I think that very thing could be.taken
care of. I see nothing wrong with -- on )

depositions make an exception without even going

to court that a person has a right for an expert

dgposition. You don't have to bring them, but
automatically on a deposition, you're entitled to
bring one if you want to. And then apply all the
other persons but just make a consultant, whether
he be a testifying consultant or a bare
consultant, _.excluded from the rule. And then
you've got -- you take care of that situation.

You take care of the situation where you're trying

to bring in people that are intimidating and just

512-474-5427 SUPREME COURT REPORTERS CHAVELA V. BATES
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automatically let them bring one if they want to.

CHAIRMAN SOﬁLES: Lefty'Morris.

MR. MORRIS: I move this rule be
rejected.

CHAIRMAN SOULES: Lefty has moved that
Rule 204 as it appears on 312 be rejected. Is
there a second?

MR. BRANSON: Second.

CHAIRMAN SOULES: Further discussion?
Those voting to reject say "I." Otherwise?
Unanimously féjected. And, Bill, that's thé end
of your report, isn't it?

PROFESSOR DORSANEO: Yes, sir.

PROFESSOR EDGAR: I've got one
gquestion.

CHAIRMAN SOULES: Hadley Edgar. - |

PROFESSOR EDGAR: We passed Broadus'
regquest a moment ago to Rule 267 as‘subdivision
(£). And it doesn}t any more belong in
subdivision (f) than the man in the moon.

CHAIRMAN SOULES: Where does.it go?

- _PROFESSOR EDGAR: 1It's just a matter

6f organization. I'm not questioning whether or
not a spodse should be included, but it seems to

me that we could perhaps better take care of that
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by saying in subsection (b) this rule does not
authorize the-exclusion of a party who is a
natural person or the spouse of such party, rather
than using that as a subdivision (f).

MR. SPIVEY: I've got suggestions both
ways énd I'l1l go both ways on it, either way.

CHAIRMAN SOﬁLES: ,We'li use Broadus'
language as a tag on 267. | |

' PROFESSOR EDGAR: We'll just say under
267(b) (1), "a party who is a natural person,” and
then add "or the spouse of such party."

CHAIRMAN SOULES: Okay.

PROFESSOR BLAKELY: Mr. Chairman, we\
haven't voted on that, have we?

CHAIRMAN SOULES: No.

. PROFESSOR BLAKELY: Then let me add to .
it. The rules of evidence ought to have preciseiy
the same thing in its (4) ruling, 614.

CHAIRMAN SOULES: WVhich is 614;
That's what I[m4trying to get to now,
MR. JONES: I so move we change 614

also.

CHAIRMAN SOQULES: Okay. We have our
word processor here, Tina. Where, K does she put

this and what -- what and where does this go, this
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Spivey's -- tell me again.
PROFESSOR.EbGAR: 614; or --
CHAIRMAN SOULES: 1I'm looking now at
-- well, let's see. We changed 267, didn't we?
| PROFESSOR EDGAR: Look at page 358.
CHAIRHMAN SOULELS: I've got that.
PROFESSOR EDGAR: All right. _
CHAIRMAN SOULES: Did we éhange 267 to-
track that language. sometime back? Or what 267
are we looking at?
CHAIRMAN SOQOULES: I'm looking at it.
PROFESSOR EDGAR: All right. Well,
that says as Rule 267.
MR. MCHMAINS: That is Rule 267.
CHAIRMAN SOULES: I'm sorry.
 'PROFESSOR EDGAR: And I'm saying
(b) (1) in that rule, Luke, should simply read "a
party who is a natural person or the spouse of
such party."
CHAIRMAN SOULES: Ckay, I've got it.
'MR. JONES: Mr. Chairman, I'm trying
to get a motion to suggest that the chair appoint
é subcommittee to figure out where this ought to
go and let's move on.

PROFESSOR EDGAR: Well, the reason




-
5Ty
th

Vils,

10

11

12

13

14

15

- 1l6

17
18
19
20
21
22
23
24

25

44

CHAIRMAN SOULES: I've got to type it
up next week, this young lady aoes, and I want to
get it done right now, please.

ﬁROFBSSOR EDGAR: Well, the reason I
brought that up -- if we don't get it now it will
wind up there as (f) aAd'it doesn'glbelong there. .
It doesn't make any sense there.

CHAIRMAﬂ SOULES: It won't get in the
rules. I can tell you it wpn't get in the rules.
All right. 1I've got that correction made at 267,
which means that we're going to have to take this
up in a few minutes, of course. Let's do it right
now. Whoever is going to ;eéort on this 267 on
page 358 -- |

L .. PROFESSOR EDGAR: It's.already been
reported and épproved;‘AI did that earlier. And
then Broadus added the amendment to it which we
voted on a few minutes agb.

CHAIRINAN SOULES: Okay. We looked.at
it on a different page. Now I've got to find the
page ‘that we looked at during the report because
that's where I have my tag. Some of these are in

here several times. 1I've got it., Okay. 1It's on

page 320, "a natural person or the spouse of a

512-474-5427 SUPREME COURT REPORTERS CHAVELA V. BATES
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natural person." Okay. Thank you.

Now, what do we do to 6142 And one reason I
couldn't follow you with locking at‘page 358 is
because that's the page in the rule book. I was
looking at 358 but a different page.

PROFESSOR BLAKELY: You probably don't
have it in -- | .

CHAIRIMAN SOULES: The same place.

PROFESSOR BLAKELY: But the same
thing.

CHAIRMAN SOULES: The same thing,

okay.

(Off the record discussion
(ensued.A '

CHAIRMAN SOULES: Okay. What's next?

MR. SPIVEY: Mr. Chairman?

CHAIRMAN SOULES: Yes, sir.

MR. SPIVEY: We're fixing to lose somne
people. And I'd like to move the chair to appoint
a special subcommittee to study Rule 51(b), which
that provision says this rule shall'not be applied
in tort cases so as to -- this is the parties
rule. "This rule shall not be applied in tort

cases so0 as to permit the joinder of a liability
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insurance company unless such cdmpapy is by
statute or contract directly liable to the person
injured or damaged."

CHAIRMAN SCULES: Okay. That is
assigned to -- as of this time -- as of this
moment, that is assigned to the standing
subcommittee that embré&es those fuies. Aﬁd if
anyone wants to work with them -- let's éeé, who's
the chair of that? - The chairman of that is Sam
Sparks, Ei Pa%o, ahd if you want to work with him,
write him. And Tina will get out a letter that
that is being assigned to him for study within his
standing subcommittee. ‘

MR. SPIVEY: - Okay, thank you.

PROFESSOR DORSANEO: Mr. Chairman,

_there are a number“of other rules that are

coméanions to 51(b) that contain that same
concept, and they all need to be examined
together.

MR. BRANSON: Mr. Chairman, I would
urge that's a large enough problem -- Chairman
Sparks has his hands full with all those rules and
would urge the chair to appoint a subcommittee
directed specifically to that problem.

MR. SPIVEY: " That is sort of a special
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problem. And I don't think it's going to divide
the plaintiffs and the defense lawyers as much as
it's going to be a controversial matter.

"CHAIRMAN SOULES: That's fine.
Broadus, déiyou have a standing subcommittee? 1
don't know what your current assignments are. Let

me look and see here. You had a special

" subcommittee to handle that.

PROFESSOR EDGAR: Well, Sam oﬁght'to
be on it.

CHAIRMAN SOULES: What I'd like to do
is keep the fifst assignment within the standing

subcommittee for overall control. And, of course,

anyone can generate work -- you know, work product

for Sam and feed that, and if it gets to be -- in

" other words, let him decide whether it needs a .-

special subcommittee. I'm not trying to be
argumentative witb you, Frank, but I am trying to
keep as much organization. Even the COAJ now
knows who on their committee keys to what rule
numbers. So, they-can consult with --

JMR. BRANSON: Well, my only concern is
this is a rule that I would urge probably is going
to require some study and a pretty extensive

report. And with all deference to Sam, he's in E1l
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Paso and there's one airplane on Saturday that
goes to E1 Paso. If you could --

CHAIRMAN SOULES: For purposes of tﬁis
rule, I appoint Frank Branson, Franklin Jones and
Broadus Spivéy aé special members of that
subcommittee and ask them to take the initiative
with Sam to get him theLWOrk produét?phat they
want considered by that'committee;

MR; JONES: Can I make a comment, Mr.

Chairman, which I think might let the chair know

‘where we're coming from?

CHAIRMAN SOULES: Yes, sir.
MR. JONES: I don't know about Broadus
or Frank, but I've had four members of the Court

tell me that they wanted the committee to look at

‘this rule, and that's where we're coming from on-

this.
CHAIRMAN SOULES: Okay. Well, it's

going to be looked at now. And the three of

—

you-all are special members of Sam's subcommittee
to. take the initiative to éet to his subcommittee
what you want him to look at. And if he wants
some of you-all to handle the report, yocu know,
he's got that prerogative and you-all certainly

can ask him. And he may want you to speciaily




49
- 1 handle that particular part of his report next
%* 2 time.
3 | Okay. We've still got a lot of rules to work
4 through, so let's go on with our agenda. ¥We've
5 got Rusty ﬁcMains, Tony Sadberry, Steve McConnico
6 | and Professor Carlson. Now, since Steve and
7 Elaine are both Austinifésidents ahd Iohy and
8 Rusty are going to have to travei[ I wouid’pro@ose
9 that we take thé t&b out-of~towners first in case
10 they must go. 1Is that okay with you Elaine and
11 Steve? |
12 PROFESSOR CARLSON: Yes.
s
& 13 ' MR. McCONNICO: Yes.
14 S . CHAIRMAN SOULES: Rusty, between you
T 15, and. Tony, flip a coin or discuss who wants to go
.16 |- wufiégt;;'Whatiéié5yod£ travéilééheduies?
17 . o MR. SADBERRY: I'm driving, Luke. And
18 mine is probably not --
~ 19 CHAIRMAN SOULES: ‘Tony, go ahead.
20 | MR. SADBERRY: Okay.
21 CHAIRMAN SOULES: While Tony is tuning
22 up, I've got a repealer in here of 164 which we
23 failed to do last time after we combined 164 into
o 24 162. So, all in favor of that, say "I." Okay.
” 25 MR. SADBERRY: Okay. Mr. Chairman,

512-474-5427 SUPREME COURT REPORTERS CHAVELA V. BATES
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this report begins on page 429 of the Iarge book
and addresses certain-rule or change propoéals
fegarding the justice court practice and the
appeals from the justice court decisions.

The firét ﬁatter on 429 is really a final
work of the COAJ that was delivered—to ué only for
information and has not;begn addregééd
specifically by the subcommittee. ‘It‘has the
effect of redui;iﬁgjé tﬁféé;éaf hotiééi'lfﬁis is
in JP justicé court actions for trial of:the
request fﬁr.jﬁry tfial. And, as I undefsfand, the
current rule does nofiso provide.

And the reason for this change probosal is on

page 431, a letter addressed to Justice Wallace

indicating the use of this tactic to delay trial,

- which may have some impact on the .parties wanting

to go to trial. So, I present that agla matter
that's presented to us by the COAJ without
comment. But in order to move it on, I would, Mr.
Chairman, move the adoption of this change.

CHAIRMAN SOULES: Second? |

-PROFESSOR EDGAR: I second with this
comment: Prior to yesterday, the rules recognized
the jury fee for the JP court and,6 the county court

to be exactly the same, three dollars.
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'can t concentrate on what S belng ‘said by the

“on..

‘that would be covered by the proposal 1n rule on’

51
MRa.McMAINS:_ Well, lt's been
changed. They changed this to five,vtoo.
| PROFESSOR EDGAR: Well, it says three
here on page 429." .
' uR. SAbsERRY: Well, I'm sorry,
Professor, Ivshould have done this.» On 430, the

proposal would have the effect of changlng 1t, and

I was just 901ng to deal w1th them separately.

.~“_

'But that should be p01nted out that you may want

.to deal w1th them both at the same tlme.wa

CHAIRMAN SOULES:f The court reporter

S

AN

reportlng commlttee Wlth S1de conversatlons going -

- 1
el

MR. SADBERRY- The Professor p01nted -

Showwp o b Lo ~

‘?out that the jury fee needed changlng as well andf;f

430 whlch did travel through the subcommlttee with

V‘a'favorable_recommendation.'»So, if it's

appropriate, Mr. Chairman, I would combine those
two recommendations and take a friendly amendment
to the proposal on pade 429 to change the wordsh
three dollars to five dollars.

MR. BRANSON: So moved.

PROFESSOR EDGAR: Second.

P
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“letter because we had dovetalled in the 700 series

“;:?the demands df the JUrY trlal and the forc1ble o

52

CHAIRMAN SOULES: It's been moved and
on 429, and also'change the fee from three to five

'PROFESSOR CARLSON: Yes. Luke, I had

sent you a letterhj-.and, Tony, I'm sorry, I

of subcommlttees yet.“x

o r“‘.‘ e 3 - -
,,,,, o] ~'¢,_::A LT

-CHAIRMAN SOULES- "I can't hear you,

“ 1 -

PROFESSOR CARLSON- I had sent you a

T

\

of the rules'aiproposed modlflcatlon of change on,

e J.- I . -

But 1n speaklng to justlces and 1n;;§f

;18 'Arecognltlon that 28 035. of the Government Code now
.h§i9'3 ;:fPF°V?de$’}é;*aEQn?%day"peréedltor a’5Ufy3demand

26 nhen thehjustice‘coutt sits as a small claims

21 court, these JPs areejust ready to throw their
'722’ thands-up En;thefai;ihecausefthere are so many

23 different time periods now scattered for criminal

24 ‘and civil'denands depending on whether it's a

25 'regular case ot-forcible'entry or -- I think if

51:4474—5427 SUPREME COURT REPORTERS CHAVELA V. BATES
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1 we're going to aaopt the three-day rule here, we

2 need to recognize that there's a one-day rule in

3 the Government Code if the justice 1is sitting in

4 the small claims court, and now their jurisdiction
5 is concurrent up to the thousand dollar mark.

6 CHAIRMAN SCULES: Why don't we make

74‘ this one day, so it's all one day?

8 MR. SADBERRY: I think the whole idea
9 is just to give some advance notice. I don't know
10 that three days is that much more significant than
11 one day, and I dcn't see =--

12 CHAIRINAN SOULES: Thank you. Will you
13 accept that amendment, Tony, that we make this oge
14 day?

15 MR. BRANSON: How do they get their
16 jury panels in the JP court? I don't knéw.

17 PROFESSOR DORSANEO: The same way,

18 post cards.
19 CHAIRMAN SCULES: They can get them.
26 PROFESSOR EDGAR: I'1l accept that as
21 a second amendment.

22 -MR. SADBERRY: - Now, this doesn't

23 create any problems with respect to yesterday's

24 work?

25 PROFESSOR EDGAR: Lo.

512-474-5427 SUPREME COURT REPORTERS CHAVELA V. BATES
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1 MR. SADBERRY: It was only the amount
2 of the jury fee.

3 PROFESSOR EDGAR: That's right.

4 CHAIRMAN SOQOULES: All in favor say

5 "T." Opposed?

6 MR. SADEERRY: Mr. Chairman, the next
7 | provision is on page 433, You might want to take
8 a minute to read that. Again, this came directly
9 from the COAJ, delivered to us without study. It
10 is a proposed new rule. And it was not
11 accompanied by committee notes that I know of --
12 CHAIRMAN SOULES: I'11l tell you,what‘
13 it is. It's the -- there was something taken out
14 that left a need for this to be put back in.

15 Let's see 1f I can get there. If you'll look at
16 590, in a certiorari context -- and I doﬁ't know
17 what that is -- appeal from the justice to the

18 county court, you have exactly what's proposed
19 here in 574a as beiné the standard for pleading on
26 appeal.

21 _ We took something éut of the appeal

22 provisions, which is the next section behind, the
23 571 through 573 -- 74, I guess -- in the past that
24 gave a standard for pleading. And what this does
25 is make appeals and certioraris exactly alike when

512-474-5427 SUPREME COURT REPORTERS CEAVELA V. BATES
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wondering what type of appellate process woulid be
available for other types of justice cases after
January 1 of 1988. DNow, we just want to make sure
that we have coverage for those other types of
cases. So, 1it's going to be under 590?

CHAIRMAN SOULES: There are only two
kinds, appeals and cert. Cert has;590, which
takes care of it. But appeal didn't have the
right -- it didn't have a provision.

PROFESSCR EDGAR: What about small
claims? That's governed by the Government Code.

CHAIRMAN SOQULES: Well, we don't even
have rules on that, see. ‘

PROFESSOR EDGAR: Well, I know that.

CHAIRMAN SOULES: But this makes the
-- this puts the trial de novo expresslyvback into
the apreal when we put this 574a in because it's
the same standard as the cert.

IHR. SADBERRY: Well, actually what has
to happen 1is move one page ahead, and that's gqing
to. be page 434. And that's how the COAJ dealt
with the trial de novo. Now, I guess that raises
the guestion whether that language could perhaps
come 1in 574a and 574b proposeal.

’

CHAIRNAN SCULES: Well, they wanted
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1 them separate, and I don't know why_or what

2 difference does it make, I guess.

3 MR. SADBERRY: They wanted them

4 separate.

5 PROFESSOR CARLSON: Thet just mirrcrs
6 rule 590 and 591.

7 | CHAIRMAN SOULES: It pﬁts in the

8 appeal practice what needs to be over there unless
9 you're going to extrapolate from some place él;e.
10 And it makes the rules cleaner and neater to hnave
11 it both places, is their thinking.
12 MR. SADBERRY: So long as they're
13 separated in the rules under different sections ;—
14 CHAIRMAN SOULES: Do you recommend

15 their adoption?

16

(Off the record discussion

17 (ensued.
18
19 CHAIRMAN SOULES: That's because they
20 run parallel to 590 ana 551. They're separate
21 over =-
22 J1R. RAGLAND: Right. I understand the
23 provision. I don't have any questions about
24 that. I'm just wondering about the necessity of
25 having two separate rules when they deal with the

512-474-5427 SUPREME COURT REZPORTERS CHAVELA V. BATES
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same thing. It seems like to me it would simplify
the matter if proposed 574b was added under 474a.

CHAIRMAN SOULES: Tom, the reason we
did it thet way was to parallelv590 and 591, just
not to.do it different, just to go ahead and make
them just like the other rules.

MR. RAGLAND: Okay. I just questioned

CHAIRMAN SOULES: Okay.

MR. SADEBERRY: Before we vote, Mr.
Chairman, I just want to point out that as to
trial de novo, there are two drafted versions of
that, and the'second one you see on éage 434. The
other one is on page 435 which is the draft that
our subcommittee had seen and did -- and I don't
think there is anything otker than a drafting
difference, but I wanted to point that out to see
if'this committee prefers one over the other.

MR. BRANSON: It doesn't make sense to
me, Mr. Chairman, if you're going to try it de.
ncvo, to limit the litigants to what they tried in
the court below.

CHAIRMAN SOULES: We know very little

in this committee about the justice rules, but I

know they work. And where they're going for
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guidance 1is 590 and 591, but they're having to
extrapolate from appeal to certiorari to get
there. What we're saying is take 590 and 591,
wnich is what they're using right now, and
legitimize-it as a part of the appeal by putting
it over there in the appeals rules, and that's all
we're doing. Vie're reaily not chahgigg anything.

HR. BRANSCHN: But my gquestion still
is, 1f you're going-to try a case de novo with the
ccunty or district court, the term "de novo," to
me, means you begin all over. If you're beginning
all over, you cannot be limited, in my estimation,
to pleadings and theories o0f recovery tried |
below.

CHAIRMAN SOULES: Okay, fine. There's
a motion that we adopt it. 1Is there a sécond?

MR. RAGLAND: I second it.

CHAIR&AN SQULES: Those for adopting
them say "I." Opposed? Okay. Let me see the
hands on that. Those for adopting these rules as
proposed 574a and 574b in the appellate process,
show by hands. And those opposed? Okeay. That's
five to three that it carries. Tony, dc you have
anything else in your report?

MR. SADBERRY: That's all we have.

512-474-5427 SUPRENUE COURT REPORTERS CHAVELA V. BATES
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CHAIRMAN‘SOULES: Okay.. Next then
will be Steve McConnico -- I'm sorry, will be
Rusty MHcMains. We start on page 399, I think,
Rusty.

MR. McHAINS: Cn what?

CHAIRNMAN SOULES: Page 399 of the big
materials. ‘

MR. McMAINS: Are you ready?

CHAIRMAN SOQOULES: Yes, sir, Rusty,
thank you.

MR. HMcMAINS: The proposal is -- and
basically they stem from the COAJ and plus, I
think, the table votes -- suggestion by Justice
Wallace at the last meeting -- regards to trying
to deal in some manner with the problem of Courts
of Appeals who will answer one or two points of
error, which, in their judgment, is dispositive of
whatever they want to do and then kick it
upstairs. The Supreme Court then is faced with
the probliem that the opinion or judgment may be
wrong as to why they did 1it, but it's totally
undeveloped .as to the other points of error. They
can either -- the Court then has the option of
remanding tc the Court of Appeais,to consider it

or considering it themseives, either one of which
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is taking up the Supreme Court‘s time.

I think this probably has been -- this change
has been made more imperative by the amendment to
the Government Code, which you got yesterday, on
jurisdiction in the Supreme Court, which, as I
read it, now means that the Supreme Court does not
have to grant writ even if a judgﬁent_of the Court
of Appeals is erroneous. Am I correct in that
interpretation, Judge?

JUSTICE WALLACE: That's what it says,
unless it is of great significance to the
jurisprudence of the state.

MR. McMAINS: Right, unless it's of
significance. So, i1f the first time, we appear to
have at least written down what we've always
suspected might have been going on, thatlthe
Supreme Court, just because even the judgment is
erronecus; does nqt have to correct the Court of
Appeals decision. So, I think it is even more
imperative that you get at least one chance at
some point in the appellate process to have all
your points.of error considered. And the
amendments that are proposed to Rule §0 and 90 are

on page 400.

401 is 8O0. That is an amendment to section C

o]

74-5427 SUPREME COURT REPORTERS CHAVELA V. BATES




62

1 on final judgment. It says, "The final judgment

2 of a Court of Appeals shall contain a ruling on

3 every point of error before the Court." ©HNow,

4 tﬁat's designed basically probably =-- and could be

5 satisfied by saying all points c¢f error that have

6 been considered are overruled for reasons stated

7 in the opinion, or somefhing, if there's going to

8 be affirmance.

9 ' You know, from-a jurisprudentia standpoint,
10 I'm not really sure this belongs in the judgment,
11 but that is one way to handle it, certainly. And
12 then in the amendment to Rule 90, which appears on
13 401 on the decision and opinion, reguires -- it

14 says, "The Court of Appeals shall'hand down a
15 written opinion which shall be as brief as
16 practical but which shall address every issue
17 raised and necessary to final disposition of the
18 appeal.” |
19 Argument, I think, can be made perhaps that
20 maybe that language doesn't.quite get us there_
21 unless we have done what we did in 80. That is,
22 90 alone, I .don't think -- I think they kind of
23 have to be voted on at the same time. Because 80
24 regquires a rule on every point of error; 90 says
25 necessary to the disposition of the appeal, 1f you

512-474-5427 SUPREME COURT REPORTERS CHAVELA V. BATES
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see what I mean. So, in reality, ;ﬁ you only --
unless you have both of them, you're not going to
get accoumplished what it is you want to get
acccmpiished.

Now, fhe alternative recommendation with
regards to 90a which is somewhat a scratched up,
scribbled version that has not beeh,
unfortunately, reduced to a more legible form, is
in Rule 90a that appears on page 403. This is the
recommendation that came out of the CCAJ. And as
much as I have been able to interpret it, I
basically favor and would promote the changes in
80 and 90 that we ~-- that are on the preceding
pages, because I'm not sure that it is still
dispositive of the problem.

CHAIRMAN SOULES: Are you reéommending
that we adopt Rule 80 and S0 changes that are
shown on 40C and 401?

MR. McMAINS: Yes, that we modify 80
and 90 as refliected on pages 400 and 401.

CHAIRMAIN SOULES: Is there a second?

JIR. BRANSOIN: Second.

CHAIRMAN SOULES: Who seconded it?

PRCFESSOR EDGAR: Frank did.

CHAIRIIAN SOULES: Frank, okay. Thank
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- 1 you. Frank Branson seccnded it.
— 2 PROFESSOR EDGAR: So then the
3 aprellant -- pardon me, the petitioner in the
4 Supreme Court is going to not only have to Dbe
5 careful thét the Court of Appeals in its opinion
6 addresses every issue, but is also going to have
7 to look to the judgment of the Couft of Appeals sc
8 that it contains the magic language, guote --
9 something that pertains to a ruling on every point
10 of error.
11 I mean, because I can see how the opinion
12 might address every ruling, but the judgment of
f' 13 the Court of Appeals may not. And this is going-
14 tc -- for the appellate practitioner, it couild be
15 a trap and we need to be cognizant of it. That's
16 all I'm saying.
17 MR. McMAINS: Well, I agree. The
18 alternative that was proposed, I think, the last
19 time by Justice Wallace, which, frankly, I
20 opposed, was -- just in terms of the approach -=
21 the alternative approcach is incorporating a
22 presumption, essentially, that all points not
23 specifically ruled on are ovérruled. The problem
24 with that presumption 1s in some respects a
25 similar probiem to this proceedinyg here, except at
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least here you're supposed tc be ablg to tell that
the Court has ruled on everything.

The problem with the presumption‘is that 1if
there are -- say there are 38 grounds. Let's say
there are 35 rulings on evidence for a remand that
are claimed tc be errors that resulted iﬁ an
improper verdict or an improper juégment and they
want to remand the case for . that, and the Court
writes and grants one of them -- and that's alil
they have to do now -- and reverse the case for
that reason. If you take a presumed overruling of
everything of all the other points of error, if
you take a presumnption like that, which is the
alternative prospect that we had, then in order ‘to
ge£ a writ granted, you've got to win all 38
arguments.\ You've got to assume the Coutt -- you
know, I mean, if you're going the other way -- 1if
they just deal with one of them or something else,
you've got to deal with all the points of error
that are dealt with. The same thing is true with
regards to cross points.

-PROFESSOR EDGAR: Yes. And on the
other hand, I want to make sure I understand =--
MR. McMAINS: The question here 1is

whether or not this affects the finality of the

512-474-5427 SUPREHE COURT REPORTERS CHAVELA V. BATES
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1 judgment such that maybe you don't even have

2 jurisdiction to go to the Supreme Court. Now,

3 that's an issue that is a question because it says
4 final judgment, it shall be dispositive of all

5 ' 1lssues. |

6 PROFESSOR EDGAR: Let's assume that

7 you have those 38 points and the Céu:t of Appeals
8 addresses oniy 37 of them. - Then in your motion

9 for rehearing, if you fail to point out to the

10 Court of Appeals its failure to decide the 38

11 points, then you have not properly invoked the
12 jurisdiction of the Supreme Court on application.
13 Or if the Court addresses all 38 points in

14 the opinion, but the judgment of the Court does

15 not in some way reflect a ruling on all 38 points,
16 then you; again, by motion for rehearing, must

17 call that to the Court's attention; otherwise, you
18 have not properly preserved your appilication for
19 review. And it seems to me that thét is greater
20 trap for the appellate'lawyer than perhaps

21 reguiring him to address all 38 points.

22 MR. McHMAINS: Well, in reality it may
23 be even worse than that because it may be within
24 the final judgment rules that -- when it says a

25 final judgment, and that's what it's defined --

.512-474-5427 SUPRENE COURT REPORTERS CHAVELA V. BATES
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and you can only appeal to the Supreme Court for
final judgment -- thet it must dispose of alil
goints of error. An argument could readily be
made that i1f it doesn't, it's not a final judgment
SO you don'f have any time running on your motion
for rehearing.

PROFESSOR EDGAR: That's true.

CHAIRMAN SOULES: Lnd thaé's the
concept that applies to a trial court judgment.
If it doesn't dispose ©of all issues of parties and
it's not final, you don't have anything running.

MR. McHAIMNS: But it was supposgd to
be. So, I mean, there are problems with bofh
directions in terms of what is trying to be
accomplished here. I'm not suggesting this is a
perfect fix. The problem -- what I suspéct will
happen at some judge's conference or something, it
will be suggested'that a form paragraph be
included in the judgment that says all points not
expressly granted by the opinion which is
incorporated by references are overrulied or
something of that nature.

HR. BRAKSON: But in tne meantine,
you're going to have a lot of people who are not

appellate practitioners who are going to fall into




08
1 this great crevasse and be covered up with
B _
L— 2 substantial manure.

3 - HR. McMAINS: Except that I think it

4 works the other way worse. And the problem is if
5 you do it the other way -- you've got two issues

6 here. Either you deal with it or you ignore it.
7 If you deal -- I mean, if you deal with it, if you
8 make the Court of Appeals deal with ail the issue§
9 before taking up the Supreme Court's time, you can
10 only do that by requiring them to deal with alil

11 the issues or by presuming that they did. And I
12 guarantee you that a presumption is a greater
13 trap. So, it is merely the lesser of the two
14 evils. I don't frankly like either one of themn,
15 but I'm not sure what the alternative is in view
16 of where we are now.

17 MR. BRANSON: Well, having heard

18 Rusty's argument, Your Eonor, are you still of the
15 opinion that the presumption would be the better
20 way to go?
21 _ JUSTICE WALLACE: No. I was convinced
22 after our last discussion the presumption was not
23 a just way to go.

24 JAR. MCHAINS: And I think this is --
25 you know, this is an effort to do something that's

]

¥
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1 relatively simpie --

2 MR. BRAMNSON: Can anyoné think of a

3 fix so that we don't create another hole for

4 pecple to fall in, because I think that's what

5 ve're trying to avoid?

6 PROFESSOR EDGAR: I guess part of my
7 concern is that we not only require that the

8 opinion of the Court of Appeals addreés these

S issues, but that the judgment of the Court of
10 Appeals alsc reflect that those issues had been
11 addressed. And if you have a hiatus between the
12 two -- and, you know, there are a lot of lawyers
13 that never think about looking at the judgment o%
14 the Court of Appeals. They look at the opinions
15 of the Ccurt of Appeals and they assume that

16 that's the judgment. And we have now superimposed
17 another requirement on them that I feel might

18 create a probiem.. And I'm wondering if we can, in
19 some way, eliminate that additional potential
20 trap.

21 CHAIRMAN SCULES: The reason, Hadley,
22 that this concept is here is there have been a 1lot
23 of discussions and efforts to try to make the

24 Court of Appeals write on every point and then say
25 they shouldn't have to write on every point

512-474-5427 SUPRENE COURT REPORTERS CHAVELA V. BATES
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because they don't have time to write on every
point. We've been through all that over on Rule

90 on opinions. And we just can't get to

. disposing of all the points other than by

presunption in the puzview of Rule 90.

And sc¢ what we finally came up with is we are
going toc have to have another piece of paper.in
the process besides the opinion, because the
opinion will never accomplish this and probably --
and some people think it shouldn't even accomplish
this. What i1s going to be the other piece of
paper? That's the judgment that gets appealed.
So, now you go back to the judgment -- that's
what's really being appealed.

PROFESSOR EDGAR: I understand that.

CHAIRMAN SOULES: You make sbmething
happen in the judgment. And we're going to have
to learn, I guess =~- the practitioner is going to
have to learn to read that now because it's the
only place that we can make it happen other than
by presumption. Now, whether it's a good ide; or
not, i don't know, but that's the reason for it.

PROFESSOR EDGAR: Well, I understand.
I know that.

MR. MNcMAIHNS: Luke, ilet me make one
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comment as to how to sclve helf of that probiem.
But it doesn't sclive the problem,thét -- it
doesn't matter what we seem to say, the courts
don't do it. But the problem of it being in two
different rules and two different gocunents, you
could take (c) out of 80 essentially altogether
and over here in 90 you could add the requirement
and you woulid have to deal with, howeQer,
differently and say hand down a written opinion.
It shall be as brief as practicable which shall
address and rule upon every point of error raised
in the appeal.

CHAIRMAN SOULES: And here is one
otner one.

MR. McMAINS: You know, that requires
them to do it in the opinion.

CHAIRMAN SOULES: Here's the other
way, is to add to‘(c) -- to put this language:
"The final judgment cf the Court of Appeals must
contain a ruling on every pdint of error before
the Court, otherwise the judgment is not final or
appealable.t And you tell them that the time
hadan't started running, then you put it in the

ruie.

MR. BRANSON: But then all you're
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going to do is have some court -- ané I won't
mention the Texarkana court -- but there are some
courts that would then consider themselves the
court of final -- the resting place for that by
just nct including all that.

CHAIRMAN SQOULES: That's where you get
a mandamus. That's what you do right now.
Whenever you caﬁ't get a trial court ﬁo enter a
judgment, you get a mandamus from the Court of
Appeals to make him rule. And that's easily
handled.

MR. ADAMS: I think, Rusty's
suggestion was a good suggestion.

CHAIRMAN SOULES: Except it won't
happen. It just won't --

PROFESSOR EDGAR: Well, except that --
except judgments =-- the provision on Jjudgment
really should be in Rule 80 because that Rule 80
is talking about judgments, while Rule 90 is
talking about opinions. And I don't have any
problem -- and maybe Luke's suggestion is better
by saying must rule --

CHAIRHMAN SOULES: Otherwise it's not
final and appealable.

PROFESSCR EDGAR: -~ otherwise it's

512-474-5427 SUPREME COURT REPORTERS CHAVELA V. BA
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not final and appealable.

CHAIRMAN SOQULES: And tﬁat says it
all.

PROFESSOR EDGAR: Yes, that does.
That may bé the better way to do it.

CHAIRMAN SOULES: VYNow the Cour£ of
Appeals knows.

FMR. BRANSOLN: Why not do it twice?

CHAIRMAN SOULES: Well, except you
don't want to make --

PROFESSOR EDGAR: You don't want a
lawyer to get trapped here.

CHAIRMAN SOULES: I think if they
dispose of all the issues in fhe judgment, why
should we make the case not appealable because
they don't also do it in the opinion? Let's
dispose of all the issues in one pléce, wherever
it should be -- I.say the judgment one time -- and
then you.have appealable judgment, no matter what
the opinion says. And opinions --

MR. BRANSON: Read with me for just a
minute.

CHAIRMAN SQULES: Ckay.

MR. BRANEON: Let's assume we amended

it so that if it wasn't in there it wasn't final.

512-474-5427 SUPREME COURT REPORTERS CHAVELA V. BATES
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1 And you get a case where the'Court cf Appeals
2 | enters a judgment dealing with 36 of the 38
3 points. The trial counsel, in looking at it,
4 doesn't pick tha£ up -- or the appellate counsel.
5 Ana there is no -- within the time frame allotted
6 | by the appellate rules there's no appeal. And
7 someone goes out and executes on that judgment.
8 And in the process of the execution iﬁ is
9 disccvered that it was not a final judgment that
10 was beiné executed on. What kind of monster have
11 we then created?
12 CHAIRMAN SQOULES: It's not any
13 different than the monster you've gct right now ;f
14 | the trial court judgment wasn't final, and you
15 thought that on the 30th day you could go execute,
116 and you go out to execute and you realize that
17 there is a party not disposed of. 1It's just an
18 interlocutory crderxr. You have to go get the
19 judgment finalized by disposing of the issues.
20 PROFESSOR EDGAR: At least you havgn't
21 cut off your right to appeal because it's not
22 final vyet. _See, the time hasn't started running
23 on your application for writ of error.
24 CHAIRMAN SOULES: It's really not a
25 new problem. It's happening in a new place.

512-474-5427 SUPREHME COURT REPCRTERS CHAVELA V. BATES
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Because now we're taliking about it happening up in
Ehe Court ¢f Appeals judgment. But.the problem
has always been at the trial courts and there are
all sorts of ways to handle it, and you jusf
handle it in the same way. This way you're
getting a crisp clean judgment everytime or you're
not in jeopardy on appeal. And you're saying
you're not in jeopardy on appeal untii you've got
a judgment that disposes of all parties and
issues, which is a concept that we live with.

MR. McMAINS: I think 1f the idea 1is
to force the Court of Appeals to ruie, which is
what I think is the --

JUSTICE WALLACE: I don't think that's
going to be too much of a probliem. If we do this,
a few repeat offenders, they're going to get the
message pretty quick. If it takes a couple of
mandamus actions to get to it, then so be it, but
it will get crossed.

MR. McMAINS: I mean, I think it may
initiaily be a problem but it doesn't come into
effect for g}x months, and I think by then they
probably wili have figured out a way to handle

it. The only real problem about dealing with

judgments is that we know by experience by and
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large most judgments in the Court of Agpeals are
written by clerks or staff and not Sy the Court
anyway.

JUSTICE WALLACE: One problem they've
been having in their defense is the Court of
Criminal Appeals tell them to keep your cotton
picking hands off these points. If there's a
Gispesitive point, write on it and leéve
everything else alone.

MR. McHAINS: That's right.

JUSTICE WALLACE: And I wasn't aware
of that until a few months ago.

MR. MCMAINS: Well, then let me ask.
you this then: The one probliem with our fix then,
is this just with civil? See, right now our
T.R.A.P. rule purports to deal with the Court of
Criminal Appeals too. I'm afraid that is a
problem that I have ignored. I ignored the
criminal jurisprudence altogether.

JUSTICE WALLACE: Just put "in civil
cases" in front of it and we'll be safe.

_PROFESSOR EDGAR: "In civil cases a
final judgment of the Court of Appeals sha:il
be" --

MR. McMAINS: That's probably why we

512-474-5427 SUPREME COURT REPORTERS CHAVELA V. BATES
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|
final and appealable." {

{

MR. McHMAINS: ﬁOtherwise the
i

judgment" --

MR. BEARD: You mean they're just
going to bé»able to sit there and do nothing?

CHAIRMAN SOULES: No. You've got to
get a judgment just liké'yéu do in the trial
courts. {_

MR. McMAINS: ﬁhat you do is you file
a motion for -- you know, you file a motion for
rehearing, if you will, in which you complain
about that. |

CHAIRMAN SOULES: Give me your lead in
again, Rusty. I missed-thft.

MR. McMAINGS: &n civil cases =-- first
of all it's labeled "Final Judgment in Civil
Cases."

CHAIRMAN SOULES: Final Judgment in

Civil Cases.

(
{

MR. McMAINS: Then it is, "In civil
(?

cases the final judgment oﬁ the Court of Appeals

must contain a ruling on eyery point of error

before the Court"--
)

PROFESSOR EDGAR: By any party.

MR. MCHAINS: ~- "by any party."

!

i

512-474-5427 SUPREME COURT REQORTERS CHAVELA V. BA
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PROFESSOR EDGAR: Semicolon,
otherwise. | |

MR. McMAINS: "Otherwise the judgment
is not final and appealable.”

| MR. BEARD: Well, Rusty, the Ccurt

hands down and it's got ité order and you say it's
not final. You don't file a motion for rehearing;
you just sit there. Everybody thinks>it's gone
and a year from nowv, you just come back and --

MR. McHAINS: That's a problem that
exists right now in & nonfinal judgment.

PROFESSOR EDGAR: That's right, just
like at the trial court riéht now. If you héve é
judgment that's sitting there that's not final,
it's just not final.

MR. BEARD: But the trial courts --
lawyers are going to be shocked at that.

CHAIRMAN SOULES: Well, that's the way

it is.
MR. MNcMAINS: Right now, basicaliy,
you've got two -- when you've got one of these

judgments, one of two things is going to happen --
or three things. They're either going to pay you,
you're going to settlie or 'somebody is going to be

trying to appeal. And when they don't get a
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chance toc appeal and they say it's not ready to be
appealed, then you gef it fixed. At.least nobody
-- the litigants aren't getting hurt by the Court

not doing their job. And that's the real thing I

was concerﬁed with.

HR. BRANSCHN: There's no telling where
Dean Friessen is goingvtc put thesé finai
judgments.

JUSTICE WALLACE: Well, either party
can file a motion for rehearing to the Court of
Appeals to make the Court go ahead and dispose of
it.

PROFESSOR EDGAR: And should.

JUSTICEZ WALLACE: So the guy who loses
can't just say it dies because the other siae can
say let's get this moving.

PROFESSOR EDGAR: And if the Court
refuses to act or‘something like that, then you've
got a writ of mandamus available to you.

CHAIRMAN SOULES: Dc vou move that
change for Rule 80 as we've now stated 1it?

'ﬁR. HcMAINS: Yes.

CHAIRMAN SOULES: Is there a second?

Mﬁ. ERANSON: Second.

CHAIRMAN SOULES: Seconded by Frank;

512-474-5427 SUPREME COURT REPORTERS CHAVELA V. BA
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is that right?

MR. BRANSON: 'Yes.

CHAIRMAN SOULES: Those in favor say
"I." Opposed? Now, then, you were suggesting
that maybe Rule 90 might not need anything or
should not nhave any work done on it.

MR. HMcMAINS: lio, we can leave Rule 90
written -- I don't mean -- well, I like the
additional change that we made because it doesn't
really require them to do what we require over
here. It still says hand down a written opinion
which shall be as brief as practicable but which
shall address every issue raised and necessary tg
final disposition.

CHAIRMAN SOULES: You're recommending
that be passed as well?

MR. McMAIHNS: Yes. I don't think that
is going to impair the -- in the criminal cases.

CHAIRMAN SOULES: Is there a second?

MR. BRANSON: Second. This does away
with unpublished opinions? 1Is that what =--

_CHAIRMAN SOULES: No, because this 1is
-- this is an issue raised and necessary to final
disposition. They do have to write in criminal

cases on wvhat's necessary to final disposition,

I

t

€3]
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1 don't they? 1IHecessary to final aisposition?

2 JUSTICE WALLACE: vWell,.the way

3 they've been interpreting it all the time, why

4 they haven't been doing it, is that you've got one
5 dispositive issue and that's all that's necessary
6 for final disposition.

7 CHAIRMAN SOULES: So this gets there.
8 MR. McHMAINS: That's whatrl'm saying.
9 I don't think this actually changes the practice.
10 That's why I thought the change alone was

11 sufficient.
12 CHAIRMAN SCULES: It's been moved and
13 seconded that we adopt the changes to Rule 90 th;t
14 appear on page 401.
15 PROFESSOR EDGAR: There's no problem
16 now with the criminal cases? This won't have

17 any --
18 JUSTICE WALLACE: If it does, 1if we
19 get a lot of flack out of the criminal peoplé, I
20 can just put -- we can put "in civil cases" in

21 front of it. |

22 _PROFESSOR EDGAR: Yes. Weli, shouid
23 we do that now, though?

24 CHAIRMAN SOULES: Well, we don't think
25 it changes, because it says necessary to final

512-474-5427 SUPREME COURT REPCRTERS CHAVELA V. BATES
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34
- 1 remitting, whicih the Supreme Court said was done
r- : :
L 2 on abuse of discretion standard, but it did not
3 parallel when the Court didn't remit. The Court’
4 of Appeals just got to operate from the beginning
5 without an abuse of discretion standard or any
6 presumptions.
7 That dicnomoty was done awvay with when we
8 amended Rule 85 to require that any aétion ci the
9 trial court, either remitting or not remitting, be
10 reviewed on an abuse of discretion standard by the
11 Court of Appeals.
12 But the Court of Appeals just didn't have the
% 13 power to come in anew and remit. But the Supremé
14 Court in this Larson versus Cactus Utility Company
15 case basically has now helda that the trial courct
16 is bound by the same rules the Courts of Appeals
17 are and that nobody has an abuse of discretion
13 standard. So they made Flanigan equel by
19 abolishing it. So, the inclusion of the abuse of
20 discretion review standard has essentially been
21 repudiated by the jurisprudence.
22 I think by making the change here -- which
23 now will read as reflected on 405. It says, "If
24 such court is of the opinion tnat the trial court
25 erred in refusing to suggest a remittitur and that
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said cause should be reversed for that reason
only." At least that fixes the problem of the
abuse of discretion being in the rule.

If the Court ever decides to resurrect abuse
of discretion, they could do it and we could
import it by that's what the basis for the error
is. But at least we don't have a rule that
conflicts with what the Supremne Court‘says the
standard is for reviewing that issue. Now, the

other question, however, is -- it just occcurred to

me.

CHAIRMAHN SOULES: That's the Only
change that avpears in the rules.

MR, McMAINS: Yes.

CEAIRMAN SOULES: Whaf's your
recommendation on that?

KR. McHMAINS: What I was getting ready
to say is that the problem that we have is the

reason that it was done this way was to make it

appear -- obviously there is provision in the rule
which I think we just imported in the =-- who did

that report? DBroadus? VWhere we just imported the
section of rule -- in the 320s.
PROFESSOR DORSANEO: That was Harry

Tindall's report.

SUPREME COURT REPORTERS

CEAVELA V. BAT

ba
P

S
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iIR. McIIAINS: OCkay. That's what deals
with the right to compiain of a remiétitur. And
the problem at the present time is that Rule 85(b)
deals only with the suggestion of remittitur by
the Court oOf Appeals and deals with one nalf of
it. It doesn't deal with the other question. I'm
not sure that -- I just wanted to check that.

It's on -- page 377 is what we, I thiﬂk, already
voted on and adopted, and it is 85a.

PROFESSOR EDGAR: Well, (a) doesn't
have anything to do.with the standard, though.

So, I don't think that that change we adopted is
any way -- any way impacts on --

MR. MCHAINS: Yes. We didn't ever put
the standard in here because it was already --
been read in by the Supreme Court.

PROFESSOR EDGAR: That's right. So
that doesn't create a problem for us.

MR. McHAINS: Except that it's -- it
is renumbering it. It at least deals with both
halves of the problem, is all I'm saying.

_PROFESSOR CARLSON: This is now
85(c).

CHAIPRMAN SOULES: Yes, this will be

85{c), won't it, Elaine?

512-4£74-5427 SUPREKE COURT RLEPORTERS CHAVELA V. BATES
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1 MR. McHAINS: Right. The one that
2 we're talking about will now be (c). I'ﬁ trying
3 to see here -- I'm not sure that this one should
4 -—- the cross point of remittitur should be (b)
5 rather than (a). What do you think?
6 PROFESSOR EDGAR: Yes, I think 85(a)
7 should remain (a).
8 MR. MCHAINS: I think (a) needs to be
9 where (a) is. We did this yesterday.
10 CHAIRMAN SOULES: Yes, ockay. -
11 MR. McCMAINS: The proposal on 377 that
12 we already vected on should be (b) rather thgn
13 (a).
14 CHAIRMAN SOULES: Okay.
15 MR. McMAINS: And the proposal that
16 I'm just now moving should be relettered (c).
17 PROFESSOR CARLSON: And (a) stays
18 (a) .
19 MR. McHAINS: Right.
20 CHAIRHAN SOULES: Then we're going_to
21 reletter (c) to (d), (da) to (e). And we're going
22 to have the current (a).
23 MR. HMcHAINS: Correct.
24 CHAIRMAN SOULES: We're going to |
25 insert from page 377 a new (b). And then we're
512-474-5427 SUPREME COURT REPORTERS CHAVELA V. BATE
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going to use 405 as (c). And we're going to
reletter the old (c) to (d) and the old (&) to
(e).

MR. McHMAINS: Right.

CHAIRMAN SOULES: And that's the way
we'll organize the new Rule 85.

MR. IHCMAINS: Yes, Luke.

CHAIRMAN SCULES: Then wi%h that, you
recommend these changes?

MR. McKAINS: fes.

‘CHAIRMAN SOULES: Second?

PROFESSOR EDGAR: Second.

CHAIREAN SOULES: All in favor say
"I." Opposed? That's unanimously recomnended.

MR. MCMAINS: Okay. The next problem
that was generated by my colleague to my'
right --

PROFESSOR DORSANEOQ: It was not.

MR. McHAINS: When we re-did the --
rewrcte the damages for delay rule, we put it in
the Court of Appeals rules and didn't put it in
the Supreme_Court rules.

CHAIRMAN SOULES: What page are vwe
on?

PROFESSOR DORSANEOQ: This 1s 408.
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CHAIRMAN SOULES: 408, thank you.
MR. McMAINS: 408 1is where we start.
CHAIRMAN SOQULES: Okay.
MR. HMcHAINS: Bill has, I think, done

some drafting essentially between 4038 through 13.

These are alternatives =-=- I'm sorry, 408 through
410. These are really =-- the alternative =-- no,
this -- I mean -- the current rule -- we have two

options endemic to it. One is we can put a
damages for delay provision in the general rules
much like it is currently labeled, because our
current rule was really designed to deal with both
the Supreme Court and the Court of Appeals. It
just happens to be stuck in the Court of Appeals
rule.

We can either put: that in the generél rules
or we can modify Rule 84 and put an identical rule
in 182(b), which is what is on page 409, and that
just gives both courts the same place. I think
that's probably the easiest way to do it.

CHAIRHMAN SOULES: Isn't that the
easiest way _to do it, the most direct way to do
it?

MR. McHMAINS: Yes. I think that's

what we should do, partly because our general
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MR. HCHMAINS: Yes.

PROFESSCR EDGAR: I second it.

CHAIRMAN SOULES: Ckay. The motion
has been made and seconded that we adopt the
changes on pages 411, 412 and 413, the changes
being to T.R.A.P. Rule 140. Any further
discussion? Those in favor say "I." Opposed?
Those are unanimously adopted. | /

MR. McMAINS{ Luke, I may make one
observation that is distressing to me, but I think
it's also endemic to the Government Code and to
these changes. That is, it would appear that if
you take the option of a direct appeal, that you\
have thereby lost your option of going to the
Court o¢f Appeals -- I mean, this is not a
situation where you have a right to go back to the
Court of Appeals or where the Court merely
dismisses and sends it back to the Court of
Appeals.

If you elect to go to the Supreme Court and
you've got a factual matter that you don't belong
in the Supreme Court, basically you've already
blown your times to get to the Court of Appeals.
But that's unfortunately the way the Government

Code is written. I mean, there isn't anything we
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ere. I con't know
14 whether =-- how many of these the Ccuri has.
15 JUSTICE WALLACE: I den't recall

16 having one in the last seven years.

17 [HR. HMcHAINS: Did they go straignt to
13 you, Judge? Did ;he Attorney Genarai go straighe
19 to you in the pass ¢y play?

20 JUSTICEZ WALLACE: Yeu.

21 HR. HCHAIIIS: They did go to you

22 then? _

23 CUSTICE WaLLACID: Yes.

24 R, HcHAINS: Sc tnat's -- it's the
25 oniy ocne -~ that's the c¢nlily Line ¢f cases I'n
512-478=-542 SUPRENE CCURT RIPCRTIRE CHAVELA V.
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_ 1 familiar with. It's not that many qf them. But
L—— 2 at any rate, it is an inequity that --
3 CHAIRMAN SOULES: That we have noted.
4 What about Frank Baker's suggestion now?
5 | MR. McHAINS: I have the last
6 suggestion on the agenda, and it is a problem =--
7 there are two more, one of which ié
8 uncontroversial. Let me deal with the
9 uncontroversial one-first. That's on page 423.
10 This is a unanimous recommendation of the COAJ,
11 which is to merely take the time to file the
12 record rule in the Court of Appeals and change it
%; 13 from 100 days to 120. And the basic reason for
14 that is to give 30 days after perfection of the
15 appeal so that it's the same amount of time for
16 perfecting the record you're given if yoﬁ don't
17 file a motion for new trial.
18 Right now the effect is that you have to file
19 your appeal bond or notice of appeal 90 days after
20 the judgment if you file a motion fcr new trial.
21 But you only have 10 days left to get the record
22 filed. At least this gives you 30 days, whereas
23 -- now, also 1t creates another -- I mean, it
24 solves one other little problem in that under the
25 current plenary jurisdiction rules, the Court

512-474-5427 SUPREHE COURT REPORTERS CHAVELA V. BATES
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actually has jurisdiction five more days =-- can
have five more days -- the district courts can
have five more days of jurisdiction after the
record is already due or filed in the Court of
Appeals, beéausé it has a max 1C5 days. So,
that's not a big problem.

But the real problem is that the rules con
requesting the record and everything élse are all
geared to perfecting the appeal, meaning the
filing of the appeal bond, so you're asking the
clerk =- basically our rules say that if you ask
the clerk before the expiration of the 90 days,
then that triggers everybody's obligation and yoﬁr
own time. And there isn't anybody that can get a
record filed in 10 days, at least not a statement
of facts. So, I recommend that we extend the time
to file the record to 120 days.

CHAIRMAN SOULES: Second?

PROFESSOR EDGAR: Second.

CHAIRMAN SOULES: Hadley Edgar
seconded. Discussion? Those in favor say "I."
Opposed? That's unanimously recommended.

MR. McMAINS: Okay. wa, Baker's
suggestion which appears on -- discussed on page

414 -- and these are merely the federal rules that

512-474-5427 SUPREME COURT REPORTERS CHAVELA V. BATE
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- 1 where attached with regards to the ;ecord on 416
— 2 and 417 -- is frankly something that I have not
3 haa time to work on, and I think it is something
4 that the committee -- we have discussed it before,
5 frankly, aﬁd rejected the approach. And that is
6 the general guestion of whether or not the party
7 litigants should, in fact, be the 6nes responsible
8 for getting the record filed or whether it shouid
9 be the responsibility directly of the court
10 reporter and the clerk of the district court.
11 Now, we actually have amended our rules to
12 reflect that the district clerks actually are the
%i 13 ones who transmit the records now. So, even \
14 though the party has the burden of making a
15 request for an extension of time if a record isn't
16 transmitted by the clerk, the burden of éctually
17 filing it is on the clerk. That is not true, of
18 course, with the court reporter. &And I've just
19 been into a situation -- I'm into a situation now
20 where I'm on my second mandamus trying to get a
21 record filed. And it is a constant battle of
22 mandamusing .and moving to extend and worrying
23 about blowing my 15 days for one cr the other
24 and --
25 fiR. BEARD: The fifth circuit, they've

512-474-5427 SUPREME COURT REPORTERS CHAVELA V. BATES
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got a schedule thet reduces the pay o¢of the
reporter. If so many days late ycu're paying so
much and it goes down. And they tell you you are
not to pay that reporter any more than you're
ordering.

MR. HMcHMAINS: I have not had that
problem -- you know, had the pzoblém_of any lack
0of cooperation with the Courts of Appéais trying
to help me get records. The guestion is simply
that -- as a broad philosophical question, is
whether or not:'it is -- if the litigants had made
the reguest and are doing everything in their
power, they're the ones who are going to suffer Ey
nonfiling of the record, and they constantly are
having to go to the Court and incur expense and do
things}

The suggestion, as I say, has merit from the
standpoint of perhaps it should not be a burden on
the litigant, but historically that's the way our
practice has always operated.

MR. BRANSCH: Well, and if you take it
off the litigant and put it on the court reporter
and the clerx and they don't fulfill their
function, what occurs?

MR. HcHAINS: Well, see, what happens




S7
1 | in the fifth circuit is it is doesnft affect your
[:— 2 appeal. They do various and sundry nasty things
3 to the court reporters or clerks up to and
4 . including holding them in contempt directly and so
5 on.
6 IHR. BEARD: Penalizing the court
7 reporter in the fifth'éircuit, hcﬁ does that
8 work? I've only had one case where the reporter
9 had to cut his pay.- He didn't like it.
10 MR. McHAINS: No.
11 MR. BEARD: Ee said he wished he never
12 left the state court.
13 MR. McHAINS: Well, I've had -- I kn;w
14 that there are a number of courts, again, in
15 Houston -- the Houston courts are having great
16 difficulties with the reporters getting their
17 records in anywhere close to on time. And it's
18 not unusual for six, seven, eight extensions.
19 And the problem that I think that Baker is
20 really addressing and is directed to is the
21 holding, which I think the Court is correct on.
22 If you move_for an extension of time to "X" period
23 and the Court grants it and your record isn't
24 ready, you've really got to file your motion for
25 extension again. And you've got to do that =--

512-£74-5427 SUPREME COURT REPCRTERS CEAVELA V. BATES
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. 1 yoq've only got a 1l5-day leeway in there.
L;J 2 And if for some reason you blow that l5-day
3 period, then all of a sudden you've lost your
4 right to a record. And the burden is not
5 shifted. EQen though it's the reporter who filec
6 the affidavit and did all the other things, you've
7 got to keep on track, moving for eﬁtensions ang
8 keeping tabs on which ones have been granted. And
9 so it's a little bit nerve racking, I guess 1is
10 what it amounts to in that type of situation.
11 MR. BRANSON: My concern, though, is
12 vou take the impetus off of the litigant and‘put
13 it on the party to whom it rightfully belongs, agd
14 it gets lost. And what you've done is the
15 litigant is sitting there two years later, and the
16 Céurt of Appeals hadn't noticed they don{t have
17 their records yet, and you're still sitting
18 without your reco;d and you still can't get to
19 it. I mean, how do you build in some mechanism to
20 do what the litigants do now?
21 MR. HMcHMAINS: Well, that's, as I say
22 -- you know, we can short change this. Hy basic
23 recommendation is that we not try and do this now
24 because it requires an amendment to a lot of our
25 rules. This is an overlap. It's not just to

512-474-5427 SUPREHNHE COURT REPORTERS CHAVELA V. EBATES
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appeal --

MR. BRANSOHN: Justice Wallace, do you
have any thoughts on that?

JUSTICE WALLACE: If you take the
burden off the person who's got a financiail
interest there, you're not going to get anything
done.

MR. BRANSON: That's what-I was
concerned about. Well, not only the burden, but
the right to do it.

JUSTICE WALLACE: Right.

PROFESSOR EDGAR: Weli, I move we
reject the proposal.

HR., McHAINS: Second.

CHAIRMAN SOULES: Moved and seconded
that we reject this. Those voting to reject say
"I." Otherwise say "I." 1It's unanimously
rejected. Frank has had a lot of concern about
this for a long time. He discussed it with mne,
and I wish there was a way to respond, I really
do.

_PROFESSOR EDGAR: Well, I wish there
was a satisfactory soluticn to it, but it's a no
win situation.

MR. McHAINS: You know, the Courts of

SUPREME COURT REPORTERS CHAVELA V. BA




[

8]

\0

10

11

12

14

15

16

17

18

19

20

2Y

22

OS]
w

100
Appeals are working with everybody.. And I've just
been through the process, as 1 say, on several
occasions, but -- |

CHAIRMAI SOULES: Can we keep thinking
about this in your general committee, Rusty, and
see 1f there is some way to come up with this?

MR. HMCHAINS: = Yes.

CHAIRMAN SOULES: We've carried this
and discussed Frank's suggestion several times.
And this is April 1985, and he, of course, sent us
this Sanchez case, and Sanchez got to do one in
the jail over in Corpus Christi. He got to .
complete his record -- he was complaining because
the sheriff would only let him work from 7:00 to
3:00 and he had to go tc roll calls and he had to
go to meals. So, he wasn't getting much-done over
there in the jail and he was getting tired of
being there, but Judge Kilgarlen left him there.

MR. McMAINS: The Corpus court doesn't
mandamus; they just throw them ih jail.

JUSTICE WALLACE: And then they moved
tc revoke his certification, come to find out he
nad never been licensed to start with.

PROFESSCR EDGAR: Well, I really don't

guess that he was really in contempt thnen 1f he

512-474-5427 SUPREME COURT REPORTERS CHAVELA V. EAT
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1 wasn't certified.
[:; 2 CHAIRHMAN SOULES: He didn't have the
3 authority tc make a record.
4 JUSTICE WALLACE: Because he was last
5 seen crossing thé Rio Grande going south.
6 CHAIRMAN SOULES: All right. Let's
7” see, do you have one cther item, Rﬁsty, or does
8 that complete your -- oh, I know what -- I wanted
9 to get -- I want to go ahead and give you the
10 opprortunity if you can get it done here to go back
11 to the not discoverable vice protected from
12 privilege. Have you had a chance to do a markup‘
13 on that?
14 MR. McMAINS: No, not yet. But I'm
15 not leaving right now.
16 CHAIRMAN SCULES: You're not‘leaving?
17 MR. HcMAINS: No.
18 " CHAIRHAN SOULES: Could you do a
19 markup on that while we hear the next two
20 reports?
21 , MR. McHAINS: Yes.
22 ~-CHAIRMAN SOULES: And do you need a
23 clean copy of that to work from? If so, I've got
. 24 one here. Is that in the big book?
h 25 MR. McCMAINS: It is in the big book.

512-474-5427 SUPRENE COURT REPORTIERS CHAVELA V. BATES
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Ckay. Steve and Elaine, are either one of you

under any time constraints for the next hour or
So? You, Steve?

MR. HCCONNICO: No, I'm not.

CHAIRMAN SCULES: BElaine? That's the
obvious choice, isn't it? ©Please proceed first,
thank you. ‘

PROFESSOR CARLSOHN: We looked a little
bit earlier when we were considering Tony
Sadberry's report and the letter from Judge
Murphree wherein she indicated that the will of
the  JP -- or at least expressed through her JP
legislative committee -- that the civil rules be
amended to provide the ability to demand a jury
trial -- the requirement that a party demand a
jury trial in JP courts and civil cases before the
day the case is set to go on a nonjury docket.
And, in fact, we yoted earlier to amend -- I think
it was Rule 544 -- to require in the general civil
case that a litigant now in the JP court give at
least one day notice on this demand for jury trial
and pay the-fée. And we did that to be consistent
with the Government Code provision when the JP is
sitting at the small claims court.

Hy committee was requested to look at Rules

512-474-5427 SUPREME COURT REPORTERS CHAVELA V. BAa
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1 they have, as I understand, which is a fairiy
r
Ly 2 recent development, is that there is no right to
3 appeal the issue of possession. You;ve got one
4 shot at it and it's right there at the JP court.
5 Now, for you to get 10 days and the right of
6 possession -- and whaet happened in this case was
7A -- that's the issue that's up, I ghink, before the
8 Court -- is they go in and let it ali hang out in
9 the trial. ‘The Court's not a court of record.
10 There's no appeal and there's no nothing. The
11 pocssession is determined. It's absolute -- it's
12 final. And then they sue them for tortucus.
@; 13 interference with their possession in the district
14 court, and the right of possession is held by the
15 Court to be res judicata having been determined.
16 PROFESSOR DORSANEO: That's wrong.
17 PROFESSOR EDGAR: That's wrong,
18 Rusty.
19 MR. McHAINS: 1I'm not disagreeing.
20 MR. EDGAR: Well, but it's wrong.
21 CHAIRHMAI SOULES: 6ne at a time.
22 -MR. McCHAINS: UWhat I'm telling you is
23 that the interference with possescsion has then
24 been pyramided into a five-million-doilar punitive
25 damages claim. And all I'm saying is that since

512-474-5427 SUPREHE COURT REPORTERS CHAVELA V. BATES
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1 you don't have a right to appeal =--

2 PROFESSOR EDGAR: Yes, you co.

3 PROFESSOR DORSAIIEC: You de¢ have a

4 right.

5 PROCFESSCR EDGAR: The right to

6 possession is not final in the JP court. You do
7 have a right to apﬁeal.

3 PROFESSOR DORSANEO: It's final in the
9 county court.

10 PROFESSCOR EDGAR: That's the point I'm
11 trying to get at; it's not final in the JP ccurt.
12 MR. McHMAINS: Oh, in the County-courF
13 it's f£final?

14 PROFESSOR EDGAR: Yes.

15 PROFESSOR DORSANEO: &And it's not res
16 judicata.

17 MR. McMAINS: It shouldn't be.

18 PROFESSOR DORSANEOQ: It's not.

16 MR. MCHMAINS: But if you don't appeal
20 it to the county court, then you're stuck, rigbt?
21 _ PROFESSOR EDGAR: Well, if you don't
22 appeal it to the county court, then it's res

23 judicata.

24 PROFESSOR DORSANEOQ: The possession
25 issue is not res judicata in a separate lawsuit

512-474-5427 SUPREME COURT REPORTERS CHAVELA V. BATES
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involving this kind of a matter.

MR. McHAINS: Well, anyway, all I'm
saying is it just seems to me just because of the
various things cuickly that can happen to you,
that at least the justices cught toc not have to
try what may be a very substantial issue in 10
days. This particular one, I thing, deals with
something involving the leasing of some dock
facilities and stuff on an oral lease and all
kinds of nonsense.

CHAIRMAN SOULES: Elaine, will you
continue to work on that aspect of it then in thg
interim?

PROFESSOR CARLSON: We certainly can.
I just really don't feel I'm positioned to make an
intelligent recommendation on the desirability or
not, but my subcommittee can look at that
further.

CHdAIRMAN SOULES: You'll continue to
serve as our chair of this standing subcommittee
and address that problem. See if there is a way
it can be fixed. I think Rusty sure raised a good
point.

PROFESSOR CARLSON: Vell, I guess wve

need to vote on that.
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CHAIRMAN SOULES: Okay. . Thosé in
favor of the changes proposed on pages 455 and 45§
to Rule 739 &and 744 respectively, say "I."
Opposec? Those are unanimously approved.

PRCFLESSOR CARLSON: Ckay. In that
case, we might want to consider mecdifying the
entering sentence or thé introductory sentence to
Rule 544 that we passed earlier.

CHAIRMAN SOULES: Can you give me a
page number?

PROFESSOR CARLSON: Yes, just a
second. Page 429.

CHAIRMAN SCULES: Okay.

PROFESSOR CARLSON: We may wish to
modify that to say =-- in the second sentence, to
begin that by saying, "Except in forcible entry
and detainer cases," and that might give the JPs a
shot at realizing they have a very limited time
frame here.

, CHAIRMAL SOULES: And that would come
after the word "jury."

~“PROFESSOR CARLSON: Yes. Begin the
second sentence of that paragraph, "Except in
forcible entry and detainer cases," comma.

PROFESSOR EDGAR: "The party desiring

512-474-5427 SUPREME COURT REPORTERS CHAVZLA V. BA
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1 a jury"?
2 PROFESSOR CARLSOHN: (Nod affirmative.)
3 Would that be acceptable?
4 CHAIRMAN SOULES: All in favor of that
5 change to 544 say "I." Opposed? That's
6 unanimously adopted too. That's a good
7 suggestion. Elaine, I Ehink you'vé got scmething
8 on -- deces that wrap up those rules and get usrto
9 4617
10 MR. RAGLAND: I've got a question,
11 Luke.
12 CHAIRMAN SOULES: Oh, I'm sorry., Tom.
13 I didn't hear you.
14 MR. RAGLAND: There may be a good
15 answer. And I'm on the subcommittee and I don't
lé6 know the answer to it. On this Rule 544 that we,
17 I think, adopted earligr on page 429, it talks
13 about a demand fo; jury which is good, but it
19 appears to be an oral demand to be sufficient.
20 Yet Rule 744 on page 458 requires a written demand
21 for a jury.
22 -CHAIRMAN SOULES: I think that should
23 be deleted. There's a lot of practice in justice
24 courts orai, and I think it should not be regquired
25 written request, Elaine. Frankly, we'wve dea.it

512-474-5427 SUPREME COURT REPORTERS‘ CHAVELA V. BATES
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with whether or not oral and writing in justice
courts, and we basically have just left it open.
Oral is good enough because of the nature of the
practice. Do you have any problem with that?

PROFESSOR CARLSOCN: I have no preblem
with that.

CHAIRIIAN SOULES: Ckay. That means we
will delete "written" in the second sentence of
what we previously approved.

PROFESSOR EDGAR: On what page?

CHAIRIAN SOULES: This 1is pagel458.
"Written" in the second line would be deleted,
otherwise our vote stands. Any correction to
that? Okay. That's the way it is.

Bill, do you mind if we refer to the interin
study committee this question about whether we
should repeal trespass to try title? That's a
fairly -- that can be complicated.

PROFESSOR DGRSANEOQ: No, I don't
mind.

CHAIRMAN SOULES: I'm not doing that
in the interest of time. I'm just -- I don't know
whether we're really ready to take that on.

PRO?ESSOR DORSANEO: I think that's

the appropriate thing to do, actually. I

512-474-5427 SUPRENE COURT REPORTERS CHAVELA V. EATES
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personally do not think that those rules are
needed in light ocf mocdern discovery practice, but
I'm not sufficiently femiliar with the practice to
be ready to vote myseilf.

CHAIRMAN EOQULES: Would you take that
job cn then, Elaine, as well to study whether or
not we should just repeél the trespass to try
title?

PROFESSOR CARLSON: I'm sorry I didn't
report on that. Our committee has been in the
process of educating.ourselves in this area of
practice as well. And we are getting a real
diversion of opinions from property professors and
practitioners, but we are studying the provosal,
and in particular trying to determine if we were
to recommend a repeal, what other rules cr areas
might be affected. We really feel that would be
not responsible tQ make a recommendation without
that complete of a study.

Finally, Luke, Rule 752 on page 459 you've
included as a COAJ proposal that really was not
forwarded on to nmy subcommittee and we have not
consicdered it as yet. Apparently, it's just
simply -- assuming dovetails the prcvision of

property code for attorneys' fees?

512-474-5427 SUPREME COURT REPORTERS CHAVELA V. EA




[_ﬂ

10
11
12
13
14
15
16
17
138
19
20
21

22

24

25

512-474-5427 SUPREME COURT REPORTERS CHAVELA V. BATES

115

CHAIRMAN SOULEES: Yes. .That 1is
something Jeremy Wicker sent, I imagine. Let's
look at 452 in the book.

- PRCFESSOR EDGAR: 4527

CHAIRMAN SOULES: 752, I'm sorry.

PROFESSOR CARLSOMN: Page 459, Ruie
752. |

CHAIRMAN SOULES: There is a
iimitation in the Government Code. I was &t the
COAJ and they indicated that this needed to be put
in there to give notice of that provision of the
property code, I mean, because without compliancg
you weren't entitled to attorneys' fees. And this
just fixes that omission. Any opposition to that
change in 752? That will stand unanimously
approved. Does that complete all of your rules?

PROFESSOR CARLSON: That completes my
report.

CHAIRMAN SOULES: Okay. Th%nk you
very mucn, Elaine, for that good repocrt. And that
gets us to Steve.

“MR. McCONNICO: Luke, I'm reporting on
the application for writ of attachments and
orders. My report starts on page, 439, the big

supplement. Like Elaine, I came to this area with
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absolutely no knowledge, tried to educate myself
with the help of some of the members of the
committee, a bit. And the first rule that we took
up was Rule 592.

And the first proposal was by Judge David
Cave who 1s a district court judge of Spur,
Texas. And he stated thét he wantead the Rule 592
to proviée for a deposit for all costs incurred in
connection with cartying out writs of attachment.
The reason he wanted this is, he said, because of
the poor state of the West Texas farming and oil
and gas economy, that sometimes they'd have to g9
out and attach a very large piece of o0il and gas
machinery or driiling rig or whatever, and then
the storage of that drilling rig could be very
expensive. They could go out and attach a herd of
cows and the storage of that herd could be very
expensive.

After discussing this, I believe that we are
-- I know I'm ready to report that thié proposail
should be rejected. And we have lineé out the
proposal on -page 441. And in this we state, "The
order may expressly find the estimated cost of
court" in 592. And then in 592a we stated "lNo

writ of attachment shall issue until the party

512-474-5427 SUPREME COURT REPOCRTERS CHAVELA V. BATES
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applying therefcre has deposited the estimated
costs as found by the Court or as certified by an
officer authorized to execute the writ in the
absence Qf‘an express cou?t finding with the
clerk."

The reason I don't support these additions is
that, first of all, Rulé 592 already provides that
the Court in its order should provide for the
estimated costs of court. And the estimated costs
of court should include the attachment.

Second, we think that there will be a problem
with the sheriffs who will be the people who wi;}
end up making this estimate on how much these
attachments are going to cost. They're going to
want to be bonded prior to certiiying the
estimated attachment cost. And they're going to
ésk for a very large bond, and they're probably
also going to make a very large estimate for the
attachment cost. And until they have that bond,
they're probably not going to go out and serve the
attachment. So, I move that this proposal and
that the rufe change on page 441 be rejected.

CHAIRMAL SOULEZS: Second?
MR. BEARD: Second.

PROFESSOR EDGAR: Steve, to carry the

SUPREMNE COURT REPORTERS CHAVELA V. BA
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scenario, though, on just a moment, if the Court,
as it now has the power to do, sets an estimated
cost of a substantial sum of money, the sheriff is
nevertheles; going to require a bond which
reflects that substantial sum of money before
issuing a writ of attachment.

MR. McCONNICO: That's correct.

CHAIRMAN SOQOULES: Before executing.

MR. McCONMNICO: Before executing.

PRCFESSOR EDGAR: BEefore execution.
So, there really isn't any satisfactory solution
to this problem then, is there?

MR. BEARD: Let me tell you one of the
problems. See, all of these things are subject to
generating civil rights cases. And I had a client
file a bond -- gave a bond toc the sheriff who
demanded on final judgment to forecliose on a
mopile home. It gnded up a civil rights suit, and
ve ended up paying the sheriff's attorneys' fees
for defending the case that the plaintiff won
nothing in.‘ And the higher you get that bond, the
more damagee are going to come out of it or can
come out of it.

PROFESSOR EDGAR: Well, then that

refortifies my statement a moment ago that there
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1 really isn't any solution to this problem.

2 MR. McCONKICO: There isn't. That's

3 the conclusion I got.

4 PROFESSOR EDGAR: Okéy.

5 IR. McCONNICC: We don't nave a

6 solution to that problem.

7 CHAIRMAN SOULES: Next item.

8 MR. McCONNICO: Okay. This is rulie =--
S CHAIRMAHN SOULES: Oh, I'm sorry.
10 Maybe we didn't vote. I guess I lost track

11 there. Those voting to reject these changes to

12 592 and 592a say "I." Otherwise? They're
13 rejected.

14 MR. McCONNICO: The next proposed

15 change is in Rule 667a. This proposal came out of
16 a bill that was introduced in the last

17 legislature. And it was introduced because the

18 Texas Bankers Association asked that it be
19 introduced. And basically what the bill provided
20 was that where there was a judgment of default'

21 against the garnishee and tne garnishee does not
22 file an answer through a writ of garnishment at or
23 pbefore the time directed in the writ, the Ccurt at
24 any time after the judgment is rendered against

25 the defendant can ;ender judgment by default

512-474-5427 SUPREME COURT REPORTERS CEAVELA V. BATES
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against the garnichee for the lesser of the full
amount of the judgment against the defendant with
all interest and costs that have accrued ig the
main case or the amount of any indebtedness owed
by the garnishee to the defendant with all

(
interest and cost that have accrued. That's
saying a lot. That's the biil. f just read it.

The bottom iine is the bank wanted to say,
look, the only thing we owe is what we have; we
cdon't owe the full judgment. There was some
discussion between members of the Court and Luke,
as the representative. And they said we'll.takg
this up in our June meeting, and that's why we're
taking it up.

Prior to our conference today and yesterday,
the Committee on the Administration of Justice
drafted a proposed Rule 667a that they state takes
care of this problem, cr they think takes care of
this problem, and it appears on page 442 of the
big supplement or the big book. This proposal
aiso allows the Court to only hold the garnishee
responsible-for whichever ‘is the less, the amount
they have that the debtor owes or the judgment.
But the difference in this, what the COAJ has done

and what the bill did, is the COAJ's proposal
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1 states during the period of the trial court's

2 plenary power on motion of the garnishee and

3 hearing thereon, then the judgment of default can
4 be modified to provide for whichever these sums is
5 tne less --

6 CHAIRMAN SCULES: Hust be modified.

7 MR. HCCONNICO: Must be -- shall be,

8 and that's important. It has to be modified for

9 whichever of the two sums is the less. There are
10 ~ some problems with this. I think this is superior
11 to the bill. But, at the same time, you'wve got

12 the question of when the bank holds hara property
13 and not cash. Fcr examplie, if they have jewelry,
14 then how much is that worth? What's the value of
15 that? That's one problem. Pat sees other

16 problems with it and I'll let him explain that.

17 CHEAIRMAN SOULES: Pat Beard.

18 1MR. BEARD: Well, I think what -- this
19 is just setting aside a default judgment. I think
20 we have a lot of ways to do that. I think what

21 the bankers want is the ability to send the money
22 to the clerk and say this is all we've got and

23 walk away and not go hire lawyers,and go through
24 all that. And I don't see anything all that wrong
25 with it. But they get very careless with these

512-474-5427 SUPREME COURT REPORTERS CHAVELA V. BATELS



(V3]

12

10

11

12

13

14

15

16

17

19

20

21

22

23

25

512-474-5427 SUPREHME COURT REPCRTERS CHAVELA V. EATES

122
things and end up with a default judgment. But
they simply can go down to move toc set aside the
default judgment, and that's not much ofi a problem
getting it set aside.

CHAIRHAN SOULES: Well, you're saying
do ncthing?

MR. BEARD: I don't seé hcw this --
this doesn't really =-- this is just another method
of handling default judgments and I don't see any
reason why the bank should be any different than
anybody else.

CHAIRMAN SOULES: It's not.just that.
I was through the discussions with the COAJ and
read that bill. The impossible thing about’ the
bill is that when the garnishor goes in for a
default judgment, he hasn't a notion whaﬁ the bank
is holding’and he doesn't have any way to prove
it. He's taken a'default judgment against the
bank. The only figure that he can put in his
judgment 1is whét the debtor owes the garnishor --
owes him. That's the conly number he can come up
with. -

Now, the baeankers want, I guess, us to reach
into thin air and learn something else that we

can't know. What this rule does -~ and, to me,
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the fairness of it is if the bank gets in while
the plenary power is still available, the trial
court musﬁ reduce that judgment to the amount the
bank owes. And if it has to do»with value, if
it's jewelry, they'll have to prove that. GBut
it's the =-- the burden is on the garnishee at that
point to say this is all I owe. And when that's
done, the Court makes a finding of what it is. It
may be contested, but the Court would make a
finding of how much that is. The Court cannot
hold the garnishee liable beyond that amount if
they get in there in time for the Court to changg
the judgment. Of course, if you can't change the
judgment; it's final and it's over. That's the
end of it.

So, this spells out about.the maximum relief
that a garnishee can get, if the garnishee ever
gets there in time, and it makes it mandatcry.

But it 1is responsive but not as responsive as they
would want it to be. That's the reason for th;s,
Pat, doing it. Whether we want to do it or not 1is
a different-cdeal, but that's why.

MR. BEARD: Well, I just -- you Kknow,
if they get a default judgment taken against them,

they have their methods to set it aside and they
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ought to look to that. They really want to
simplify the way to turn it in énd forget about
it.

CHAIRMAN SOULES: Weil, this gets them
there. If they get there within the plenary
power, they come in and say, here it is, and I
want out of the trap and the judge must --

MR. BEARD: They've got té hire a
lawyer and have a hearing and they don't want

to --

CHAIRMAN SOULES: They can come pro

PROFESSOR EDGAR: Well, can't they
interplead?

PROFESSOR CARLSON: That's what I was
going to say.

MR. BEARD: That's another question
where the corporation can ccme pPro se.

CHAIRMAN SOULES: That doesn't reduce
it to the value of the property that they hold is
to interplead.

_PROFESSOR EDGAR: Well, I know. But
if they interplead, the owners say --

MR. HcCONNICO: This 1s it.

PROFESSOR EDGAR: -- this is 1it.

512-474-5427 SUPREME COURT REPORTERS CHAVELA V. BATES
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CHAIRMAN SOQULES: If they do tharct,
within the 30 days, the trial couft has to reduce
the judgment against them to that --

PROFESSCR EDGAR: Vell, then they
avoid the ?roblem, it seems to me, if they
interplead.

MR. McCONNICO: But, Hadley, they say
now from the'correspondence,that it's-cheaper for
them to take a default judgment ané then come in
and get it set aside rather than to hire a lawyer
to answer and file an interpleader or whatever
theé're doing at the first.

JUSTICE WALLACE: Well, how can they
get into court without a lawyer at any time?

PROFESSOR EDGAR: They get attorneys'
fees on interpleader. I don't understand why.

MR. BEARD:‘ They really want an easy
way to turn over the money without hiring a lawyer
and going through that. That's what they want.

PROFESSOR CARLSON: But, Pat, if they
interplead and they don't claim an interest in the
funds, they can get their attorneys' fees. So, in
essence, you can't get much Cheaper.

MR. BEARD: Well, they don't want --

in a lot of these cases the attorney gets all of

512-474-5427 SUPREME COURT REPORTERS CHAVELA V. BA
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it or maybe more. It maybe costs them more than

that. They want an easy way =-- I had a default

th

case in which the bank got served and sent the
money to the clerk. The clerk sent it back and

the lawyer tcok a default judgment for three times

the amount of money they had. And they sav they

H

didn't get the notice of the default. So, we had‘
to have -- finally got the matter resolved.

PROFESSOR CARLSON: I have a couple of
guestions.

CHAIRMAN SOULES: Elaine Carlson.

PROFESSOR CARLSON: Why 1is therg a
problem with the default? 1Is it an intentional
decision on the part of the the garnishee not to
come in? Or is it really lack of notice or some
other problem?

MR. BEARD: Carelessness are the ones
that I have or ignorance.

PROFESSOR CARLSON: And was there an
intent to encourage the garnishee to come in by
this provision for attorneys' fees for the
garnishor modification of defaulﬁ?

CHAIRIIAN SOULES: That's just motion
for new trial practice. If you want a new triai,

you've got to pay the cther side's atiornevs'
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fees.

JUSTICE WALLACE: Well, I went over
and talked to Ray Valigura and he didn't know what
was behind it. And he referred me to the guy
representing -- I think he's a lawyer for the
Bankers Association. And he called me and he
didn't know what was in it, said some of the banks
were unhappy. Apd that's all I could get out of
anybody about the reason for 1it.

MR. BEARD: Well, I think all they
want 1is an easy way to send the money to the
clerk. Host the time it's money. 'Very seldom do
they have any property. Just send the money and&
forget about it.

PROFESSOR BLAXELY: Is that an
argument -- what you're saying, Pat, is that an
argument for or against 667a?

MR. BEARD: Well, I don't think you
should have this amendment. I don't know why
bankers need a special law for letting default'
judgment taken against thenm.

_MR. McCONNICO: I csecond.

PROIMESSOR CARLSCH: Sc, it's a
recommendation to reject?

PROFESSCR EDGAR: Yes, reject.

512-474-5427 SUPREME COURT REPORTERS CHAVELA V. BATES
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MR. McCONNICG: Yes.

IMR. RAGLAND: I second that.

CHAIRMAN SOULES: All right. Motion
nas been made and seconded that this be rejected.
Those voting for a rejection say "I." Otherwise?
That's unanimously rejected.

MR. BEARD: Now, let me point out to
the committee once again, Matt Dawsonvand I pretty
well drafted these rules. And garnishment, there
is no preliminary hearing on final judgment. Not
lcng after we adopted it, Pennsylvania heid that
to be unconstitutional because there are -
without notice and finding there are so many
proceeds that are exempt, workmen's comp proceeds,
homestead, you've got a list of them. And then we
really should modify the rule and require the
parties to get another -- make his affidavit
stating he acknow;edges the proceeds ordering
exempt. Eecause we really had the guesticn
whether the ——

CHAIRMAN SOULES: The best I could
tell except for tne work we need to do to rewrite
166b to take care of the lcose end that we left --
when we left it earlier; and I agreed to put that

at the end of the agenda.  As best I can tell, our




129
1 agenda is complete. Is there anyone who feels
[jﬂ 2 that we have not covered something that's on this
3 agenda so that we can get there?
4 Cne thing that the chair would like to have
5 the Dorsaneo committee study in the interim is
6 this‘squib on page 128 out of the federal ccurts
7 that show how cases ge£ disposed of by finai
8 judgment and motion for summary judgment
9 practice. If the parties -- for example, if a
10 party moving for summary judgment comes in and
11 starts putting on evidence and the other side
12 doesn't agree, the federal courts have heldtthat
G 13 that is a trial by the bench and waiver of the
14 jury trial and the Court can enter judgment.
15 I don't know why that may not be a good -- I
16 mean, I can understand the feelings about jury
17 trials, but that may be something we should
18 consider, also something that considers putting
19 the summary judgqent practice right with the trial
20 so that somehow or other maybe we can encourage a
21 broader use of summary judgment practice in Texas
22 that has been so frustrated since the early
23 calvert (phonetic) decisions. And anyway, just
24 try to see if there's some way to, K open that up a
25 little bit, and 1if there's not, there's not. And,

512-474-5427 SUPRENE COURT REPORTERS CHAVELA V. BATES
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i1 you could, take a look at that, Biili. Rusty.

MR. HcHMAINS: Well, nct.in connection
with that, but talking about assignments, I think
I1'd like to work on -- and I think Bill wants to
work on it £00 -—- the redrafting of the
computation ruies, both in four and five and then
the ~-- putting computation rules chapges and stufﬁ
into the rules of appellate procedure-as well.

CHAIRMAIN SCULES: Just a minute. Let
me get that assignment.

JUSTICE WALLACE: Luke, vou might want
to have somebody look at that rule from the'
legislation -- the legislature passed saying tha;
as of September the 1lst the thirdAdegree felony
for any appellate judge or employee of appeilate
judge could discuss with anyone, includiﬁg
themselves, any préposed opinions. That means
we're going to be'out of business on September the
lst because the Governor signed that bill. And so
far he hasn't opened a special call to repezal it.

MR. BEARD: Any judge?

_JUSTICE WALLACE: Any appellate judge
or employee of appellate judge -- or employee of
appellate court who discusses with anyone any

opinion or proposed opinion is guilty of a third

512-474-
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degree felony.

PROFESSCR DORSANEO: Then you can't
have & conference.

MR. McCONNICO: No conference.

IMR. BRANSGH: Iincluaing a judge -- a
court's emplioyees?

JUSTICE WALLACE: Righf. The Judge =--

CEAIRMAN SOULES: Rusty, that's in
your bailiwick. That's scmething having to do
with the T.R.A.P. rules. I don't know -- could

you get a copy of that to Rusty and let him take

o

look at it, because that's in his standing
subcommittee?

Diana Harshall is not here, sent no report
and gave no letter of excuse. I think it's
important that she be replaced as the sténding
subcommittee chairman of the Rules 1 through 14.
Since you=-all are going to be lcoking at the real
essence of that, do you want to just take that on
together? I don't think there's going to be much
else to it.

PRCFESSOR DORSANEO: Okay.
CHAIRMAN SOULES: You've got other
standing subcommittees. I don't want to impcse on

you, but I think what you want to l1ook at is about
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all that needs to be looked at.

PROFESSCR LEDGAR: Have you made any
effort to replace this before the Governor and put
it on the agenda?

JUSTICE WALLACE: I understand the
Chief Justice has written him a letter.

CHAIRMAN SOULES: Okay. Does anyone
want to relieve from their responsibiiity as a
standing ruies committee —-- subcommittee
chairman. It's gone so well, I really hope you'll
all stay on board because it's just been great.
Okay. Everybody will continue.

MR. BRAHSON: Let me ask you a
guestion. I was looking at the minutes of the
committee, and I had been appointed as‘chairman of
a standing committee of Rules 1 through 14. And
then when the agenda came out I wasn't. And I'm
certainly not tempted to take on any nore
responsibilities, but the minutes showed one thing
and the agenda showed ancﬁher, and I'd be more
than happy to --

_CHAIRMAK SOULES: low about Rules 1
through 7 then, Frank?

IfR. BRANSON: No. Luke, and I'1l1 be

glad to abrogate the position -- or give it up or




,,,,,

Vi,

10

11

12

13

14

15

le

17

1€

19

25

133
-- abrogate I guess is the word I'1l I'm looking
for.

CHAIRHMAN SCULES: Well, they want to
look at the only tough problem in there. Why
don't we jﬁst leave it to you-all?

MR. BRAHNSON: That's fine.

CHAIRMAN SOULES: And fhen work with

the --

MR. MCMAINS: Well, we'll serve under

him.

PROFESSOR DORSAMNEO: Yes, we'll serve

under Frank.

MR. BRANSON: No, no, no.

PROFESSOR DCRSANEO: I think that's a

wonderful suggestion.
MR. BRANSON: I just saw that in the

minutes and I remember =--

CHEAIRHMAN GSOULES: I had just switched

it off, now I'm switching it back. Frank Branson

will be 1 through 14.

MR. BRANSON: Well, I'd really rather
be a water c¢carrier than =--
PRCFESSCOR DORSANEO: You get to be the
boss.
MR. BRANSOIl: Particuliarly 1if you're
512-474-5427 SUPREIME COURT REPORTELES CHAVZILA V. BATELS
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giving me ihe job of managing these two --

CHAIRMAN SOULES: It's going to be so
much fun hearing Frank talk about the changes and
computation of periods of time. ' That's the report
that I want to hear. That's going to be nunber
cne next meeting.

MR. BRANSON: I can do that.

CHAIRMAN SOULES: I know fou can and I
appreciate it. All.right. Rusty, have you done a
rewrite on that?

MR. McHAINS: Well, this is an attempt
at a quick fix to a problem that we have otherwise
postponed. Ancd I'm not going to guarantee it is\
overwhelmingly satisfactory, but it may soive our
immediate problem.

CHAIRMAN SOULES: Okay.

HR. McHAIKS: This is on 166b.

PROFESSOR EDGAR: What page?

MR. McHMAINS: The problem is it's not
in your big book because he hadn't been working on
the earlier part of the -- well, it is in the
pook, yes.

CHAIRHMAN SOULES: Yes, it's in the big
bock on page 213.

*

MR. McHAINS: Ckay. The only part I
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fixed, or attempted to, where it has exemptions in
166 (b) 3. I modified that to say that the
following matters are exempted from this.

CHAIRMAN SOULES: I'm sorry, I was
distraqted;

MR. HcHAINS: Okay. The following
matters -- right now i£‘reads, "THe following
matters are not discoverabie," colon and then it

lists all these things. 1Instead, I put, "The

following matters are exempted from discovery by

privilege," period. And then these are in essence
then just discovery privileges.

Now, under the (a) part, the work prcduct o}
an attorney, to try and deal with specifically. at
least what we can deal with, the Kelly problem,
which I think everybody agrees Kelly -- Allstate
versus Kelly, that kind of thing, you ocught tc be
able to get the attorney work product when it's
the thrust of it.

I iooked at the rules of evidence and we
actually have a fix available for at least that
problem, in_Rule 503(d) because (d) talks about
exemptions from attorney-client -- exceptions to
the attorney-client privilege, okay? And

specifically under (5), which is joint clients, as

-474-5427 SUPREHE COURT REPORTERS CHAVELA V. BATES
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The only other change was then to (e) where
it says, "Any matter protected from disclosure by
]

privilege," I just put, "Any matter protected from

disclosure by any other Privilege as provided oy

law," again basically importing -- an attempt to
import generally the common law privilege into our
exenption doctrine undef'discoverability.

Now, that -- I'll defer to Bill to see if he
thinks I crecsted more problems. But I know the
real place we were concerned about on the work
product of an atto;ney are basically the ones that
are excepted from the attorney-client privilege
situation, and by importing those exceptions int;
the (a) portion and converting it to a privilege
rule without changing the exemption language.

PROFESSOR EDGAR: I think that will
certainly afford the protection, at least
temporarily, until Bill can sit down and kind of
work through all these other things. But I think
for the interim period for the year, well,
certainliy, I think that will --

_MR. HNCHMAINS: And that was my
concern. We're talking about two years of living
under these rules and we kndw we have these

problems.

512-474-5427 SUPREME COURT REPCRTERS CHAVELA V. AT
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CHAIRIMALN SCULES: Let me ¢get the text
with you.

IHR. McilAINS: Ckey.

CHAIRMAIl SOULES: I said "protected
from discloéure by privilege" pecause I think
that's really what it is. They're not -- we cailil
-- W& say exemptions ——

MR. McCHAINS: The reason i said
exempted is because there are exemptions used
elsewhere in the rule. And so in order to try and
not fix anything else and because it's labeled
"Exemptions," rather than having to go throggh
each rule and find out whether or not we have u;eé
exemption before.

CHAIRMAN SOULES: Okay. In response
to that, the reason that I'm favoring “piotected"
is because you can blow your protection.
Everybody knows you can blow your protection.

MR. FcMAINS: That's right.

CHAIRMAN SOULES: And I'm worried
about "exempted from discovery" being read as not
discoverable. I think "exempted from discovery"
has more l1ikelihood of being read as not
discoverable than "protected from disclosure".

MR. McHMAINS: That's fine.

-474-5427 - SUCPRENE COURT REPCRTERS CHAVELA V. BATES
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CEAIRMAN SOULES: And that's the
reason I was thinking. I don't know whether --
oray?

MR. McHAINS: Okay.

CHAIRMAN ECULES: .IS that okay, then?
We'll say "The following matters are protected
from disclosure by priﬁilege."

MR. McHAINS: Okay.

CHAIRMAN SOULES: All right. And then
we've got -- now, what I've got here is "Work
product of an attorney subject to the exceptions
provided in Texas Rules of Civil Evidence 503
which shall govern as to work product as well as\
lawyer client privilege," saying that. Because
this 1is really lawyer-client and work product is a
different thing. In other words, you doﬁ't have
any exceptions to work product in 503 unless the
work product is the -- is also lawyer-ciient. And
we're saying this -- we're intending to expand it
to all work product here. That's the intent.

MR. HMcMAINS: Yes.

_CHAIRMNAN SOULES: Okay. We've got it
set. llewell.

PROFESSOR BLAKELY: I'm not famiiiar

with that line of cases you people were calling by

512-474-5427 SUPREME COURT REPORTERS CHAVELA V. BA
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name. Now, you mentioned joint client exceptions
there.

MR. lMNcHAINS: Right.

PROFESSOR BLAKELY: Is that that
prcocblem?

MR. McHAINS: That is the problem of
the insured -- the one lawyer that‘represents the
insured hired by the insurance companf. And we
have essentially Supreme Court decisions now that
that lawyer is effectively a dual agent, and that
in an action against them for -- that his acts are
attributed to the insurance company from thg
standpoint of excess liabiliity.

PROFESSOR BLAKELY:  Anda you're not
talking about a litigant outside of that.

MR. McHAINS: Correct. I mean, you
may be talking about him by way c¢f assignment.
You get those claims assigned and you are bringing
those actions. But theoretically you bring them
through them. And I don't know whether or not =--

PROFESSOR BLAXELY: Well, the point 1I
was going to make onvthat joint client thing is
it's not protected within the group.

MR. McHAINS: Right.

PROCFESSOR BLAKELY: But i1f the

w
143
to
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litigation involves an outsider, then he can't
discover. 'It's proved as to them.

(Cff the record discussion
(ensued.

JUSTICE WALLACZ: You need to cover
the situation just the.dpposite of_—— where the
lawyer is giving good socund advice to the client
and the client doesn't follow it, well then hé
brings a sﬁit against the client. So he can on
his part do wrong.

MR. McMAINS: Right. That's why it's
not just limited to situations where the lawyer‘
has actually breached any duty, but where the
insurance company that is in control has taken
advice.

' MR. BRANSON: Good encouragement to do
right.

JUSTICE WALLACE: We don't want to
encourage that.

CEAIRHMAN SOULES: Okay. And the noz
discoverable appears fairly frequently in the
balance of this rule. We need to get that
altered, don't we?

MR. McMAINS: Well, I didn't think

474-5427 SUPREME COURT REPCRTERS CHAVELA V. BATES
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1 that -- you're saying the balance of that rule?

2 CHAIRMAN SOULES: Oh, yes.

3 PROFESSOR DORSANEO: The reason why it
4 was put in sentence form iﬁ each one of those

5 places -- ahd I den't know whether it's actually

6 necessary to do it that way -- 1s to accommodate
7‘ the subtitles.

8 ' CHAIRMAN SOULES: If we jﬁst take it

9 out it just makes -=- you have to go back to get
10 the lead-in tag to make the subtitle make sense,
11 don't you?
12 PROFESSOR DORSANEOQ: Yes.
13 CHAIRNAN SOULES: TVhat 1if we élimina;e
14 the subtitles and put it back in the same -- I

15 don't know why we can't have them and have the

16 sentence there toco. Why don't we -- let;s just

17 take out the not discoverable as it's repeated and
18 it will flow then( won't it, Bil1? It looks to me
19 like it does.

20 PROFESSOR DORSANEO: I think it's

21 better with the subtities than without.

22 .CHAIRMAN SOULES: With the subtitles
23 with the "not discoverable" removed. Ckay. I see
24 it.

25 PROFESSOR DORSANEO: But then you have

512-474-5427 SUPREME CCURT REPORTERS CHAVELA V. BATES
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1 the problem with the (a) now being first.
2 CHAIRMAN SCULES: That doesn't bother
3 ne. You've got to say it.
4 MR. McHAINS: What do you mean?
5 PROFESSOR DORSANEO: Well --
6 MR. MCcHMAINS: Yes, but we didn't vote
7 on that. We specificaliy -- that Gas all
8 connected with this. And he said that none of it
9 went --
10 CHAIRINMAN SOULES: No, it's already
11 voted on. That (a) is (a) in the HMHarch draft, I
12 think. But why not say the following matters are
13 protected by privilege, first, everything that's\
14 privileged; and second, 1in addition to that, some
15 other things. I mean, it is not really
16 redundant. It reads redundant.
17 PROFESSOR DORSANEOC: No, I mean --
18 Luke, I was addressing a separate matter, and
19 that's Rusty's suggestion that he change it to say
20 any other matter.
21 CHAIRMAN SOULES: Let's don't because
22 that putg privilege right up front. And that's
23 where it 1is in the --
24 MR. McHAINS: Well, that's right. But
25 what I was trying to do was make sure they
512-474~5427 SUPREME COURT REPORTERS CEAVELA V. BATES
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understood that these were privileggs. I wanted
to have a general rule that said -- you needed &
general rule that said any other privilege., I
mean, 1in order to make these privileges, then you

had to -- then your general rule should say any

other privileges and then -- and that's why to me

it makes more sense beiﬁg back at.the bottom
again, I guess is what I'm savying.

CHAIRMAN SOULES: That's okay. So (b)
becomes (a), (c¢) is (b). (a) is work product.
Experts become (b) witness statements are (c).
Party communications are (d). And any others,
that becomes (e). And I guess it should say
"other privileged information" in the subtitle; is
that right, Bill?

PROFESSOR DORSANEO: Yes.

CHAIRMAY SOULES: And it would read
"Any matter proteqted from disclosure by any other
privilege.” Okay. Let me see if I've got all the
not discoverables out. I've got it out in the
fifth line of (b) -~ fifth and sixth line of (b).
The next tige I pick it up is in the second line
of (c¢c). Anybody see it before that?

PROFESSOR DORSANEO: Ko, that's the

only pilace.

5427 SUPREME CCURT REPCORTERS CHAVELA V. EA
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1 CHAIRMAN SOULES: It comes out of the
2 second line of (c¢c). It's not in (d), is it?

3 PRCFESSOR DORSANEO: Yes, it is.

4 CHAIRMAN SOULES: It is? Where is

5 it?

6 PROFESSOR DORSANEOQ: Second line.

7‘ CHAIRMAN SOULES: Oh,.yes. No, it's

8 in the fifth line, isn't 1t? Did you say second?
9 Sixth line. Sixth and seventh line of (d4) it
i0 comes out. Is it any place else?

11 Bill, while we're here -- and it's 3:15.

12 We've got one more pretty sizable matter, and then
13 I'a like to have you come back and compare your

14 "upon showing" language to what's in the rule

15 right now, and let's go ahead and if that needs

16 scrubbing up we'll clean it up. Here's é

17 probleﬁ: The Court is getting this -- you need

18 the March 3rd order?

19 PROFESSOR DORSANEO: I have it down

20 here.

21 CHAIRIMAN SOULES: The Court -- the

22 Governor signed this bill that Judge Wallace told
23 us about that gives the Ccurt discretionary review
24 as.opposed to -- the thing Rusty was taiking about
25 as we suspected was always going on, not to be
512-474-5227 SUPREHME COURT REPORTER CRBAVELA V. EA
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facetious but to get back to Rusty's language.

I've reaa the -- what the Supreme Court can
do -- and what rule is it, Judge? 1I've got so

many rules in my mind -- about the MNRE notation

and refusal and all. And there's discussion about

the rules ought to be changed now to provide for

cert instead of writ of:érror.

And this just happens -- and there's no way
in the world we could have gotten ready fér this
at this meeting. We're confronted with if we're
going to change all the T.R.A.P. rules =-- Rusty,
if we're going to change all the T.R.A.P. rules
and talk about cert or something else besides writ
of error jurisdiction, we've got a lot of work to
do. I don't think we can possibly get it done in
time for January 1, 1988 effective date because
we've got to get drafts out, have meetings, get
back to the Court( they've got to pass on thenmn,
they've got to be published, we've got to get them
to the Bar Journal, they've got to be published
and so forth.

Now, as. I read the present rules, they will
work under this statute. Theyv don't have to be
changed. And we can g¢ a couple of years with

them and study, and if we then decide -- and the
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Court suggests —-- wants to decide to make some
textural changes or some conceptual changes, we
can do it then. Don't yocu agree, Rusty?

MR. McHAINS: There 1s one thing that
I think probably has to be changed. Bill naybe
can =-- and Hadley can check me on this. But the
NRE rule does say that fhat's a nﬁtation that the
judgment 1is correct. There is now no longer a
requirement for the Court to grant writ even when
the judgment is erroneous.

CHAIRMAN SOULES: What rule is it?
Can you tell me? I want to get to it.

MR. HMcHAINS: It's 133,

CHAIRMAN SOULES: It's 133.

MR. McCMAINS: Notation 133a. You've
got repeated. I've got NRE, and that isv——
application presents no error which required --
deny the application no reversible error.

CHAIRMAN SOULES: See, that's the
standard. No error that requires reversal and
that will key here.

~MR. MCMAINS: That's not really --
historically, though, the view of that is that it
makes a difference. What I'm saying is it seemns

to me the Court might want the power to say to, in
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essence, have a new notation that dqes not requife
them to seay that this is a right result so that
you can legitimaetely impact the precedent -- or
the Court couid actually say NRE meaning the
judgment ié right. Or the Court could say whether
it's writ dismissed unimportant or whatever. I'm
just saying in terms of:having the~power to do it
to where it doesn't affect the judgment.

CHAIRMAN SOULES: Well, let's lock at
the language of the rule instead of what we think
it means about judgment practice, this, that and
the other.

JUSTICE WALLACE: Application presenés
no error which requires reversal.

CHAIRMAN SQULES: No error that
requires reversal. It's not an error thét impacts
the publiic that much. I realize historically --
but if you just 1pok at the text of this rule, it
still works by 1its very language.

MR. McHMAINS: I'm not sure --

CHAIRMAN SOQULES: No error of law that
reguires reuversal. No error thet requires .
reversal. We've just got a different test now for
what error reqguires reversal. Used to --

MR. McMAINS: I really don't agree.

512-474-5427 SUPREME CCOURT REPORTERS CHAVELA V. BATES
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1 probably caucsed rendicvicn c¢f an imgfroper
-
L. 2 sudgnment. IZ ycu have an improper judgment czusad
3 Dy legal error, it reculres reversal. i wean,
4 there's no real point in arguing. Thet's all I'c
5 saying. Let's jusi change the Language.
5 HAIRHAL SCULES: That's the probdlem.
7 HR. HcliAlle: That “*gt;e prece of
8 ifanguage there where we =-- when we say it recuires
9 reversai =-- if we want to say which recuires --
10 CHAIRMAN SOQULES: That is the problen,
i1 Decause c¢cnc2 we start that --
12 PRCF=ZSE0R DORSANZO: Review.
5 13 HR. BRANSOli: ‘nat we can do is put é
14 new designaticn in it. Call 1t IBBWWFRI. It's
15 . broke but we won't fix it.

16 CHAIRHAN SOULES: Rusty, iook at thnis

17 with the idea of, can it work? f mean, pbecause if
18 it can't, then we'need to have & session fthis vieek
18 with this committee and do a bunch of work.
20 MR. HCHAIIS: it doesn't require a lot
21 0L wWOIk. A1l it reguires -- the only time URE isg
22 menticned i there. Al you have to do =-- you carn
22 even leave HNRI as long as vou just define what

- 24 yvou're taliking about.

) 2= CEAIRIAL ECULES: It's not defined
S1l2-4T4a-5427 SUPRESHKE COURT REITSCRTERS v
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now. Why do we have to define it now -- define it
for the future when it's not defined for the past
and the words still work?

MR. McMAINS: What I'm saying is why
don't you -~

PROFESSCR EDGAR: The statute s

[o)]
N
4]

reguires correction.

PROFESSOR DORSANEO: Reqguires
correction? |

PROFESSCR EDGAR: Isn't that what the
statute says? Doesn't the statute say requires
correction?

PROFESSOR DORSANEO: That will be a
good thing to lock at actually.

CHAIRMAN SOULES: Reguires
correction. We can change reqguires revefsal to
say requires correction.

JUSTICE WALLACE: Put NCR instead of
NRE, no correction required.

CHAIRMAN SOULES: Regquires
correction.

(Off the record discussion
(ensuea.

PROFESSOR EDGAR: There will be about

e
~J

(83}
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a 9C-day hiatus though between September 1 when
1it's effective and January 1 of the rules, but I
don't know we can do much about that.

CHAIRMAN SOULES: Well, this will
really %ork with this.

JUSTICE WALLACE: Thi; is immediately
effective.

PROFESSOR EDGAR: It's effective now?

JUSTICE: - WALLACE: Yes.

PROFESSOR EDGAR: You'veAalready
changed it in the rules?

CHAIRHAN SOULES: Are you sure this
won't work without fixing it? Why do we need to\
change to NCR when we've gotten so use to HRE?
It's going to mean the same thing because thét's
what they do now. (

MR. BRAHNSOMN: Did you ever tell your
kids just to play'like it was fixed?

CHAIRMAN SOULES: Okay. What do we
suggest they call this when they say refused --

PROFESSOR EDGAR: Whatever they want
to call it.
CHAIRIMAN SOQULES: Well, I Kknow that --

that 900-pound gorilla, but they probably want us

to at least suggest something.

L=

74=-5427 SUPREME COURT REPORTERS CHAVELA V. BATES
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1 MR. McHAINS: I think, you know, in

2 the language of the statute, you couid say it's of
3 ﬁhe opinion that the application presents nc error
4 which is of such importance as to reguire

5 cocrrection, the»Court Wwill deny the appgplication

5 with a notation refused no reversible error. You
7ﬂ don't change your 1otat£ons. You~just

3 ihcorporated the statute.

9 CEAIRMAN SOULES: Okay.
10 PROFESSOR DORSANEO: -That's a good

11 idea. I second that.

12 CHAIRMAN SOULES: Cive me the language
13 again, Rusty.

14 MR. McMAINS: -- the application

15 presenté no error of such importance to reguire

16 reversal -- or require correction, the Céurt will
17 deny the application with the notation refused no
18 reversible error. That's the onlily --

19 CHAIRMAN SOULES: Iit's been moved and
2b seconded. Any further discussion? Those in favor
21 say "I." Opposed? That's unanimously

22 recommendeda.

23

(Off the record discussion

24 (ensued.

25

512-474-5427 SUPREME COURT REPORTERS CHAVELA V. BATE
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party and 3e," which, again, is the party
communication business.

This dratft that I had prepared, and more
particularly the language on page 215, is
lifferent from that in one major respect. The
difference is & brocadening c¢f the substantial need
undue hardship escape véive. The érinciple reason
for doing that really involved the work product‘
idea and makes me no difference. I have no pride
of authorship whatsoever and I would be happy just
to move what has already been acted on in here.
That would be all right, although I frankly like
the broader.

CHAIRMAN SOULES: This committee, I
think, with more members voted not to permit work
product tc¢ be penetrated on that test soﬁetime
back. I think we ought to stay there.

PROFESSOR DORSANEO: I think that
vyou're right, with everybody gone. The best thing
would be to put it in the proper place.

CHAIRMAN SOULES: So, let's -- but I
think you've got this written better than it was
written the first time. If we could change the
subparagraph designaticns and get K them

straightened out 1in your drait so that we're not

512-474-5427 SUPREHME COURT REPORTERS CHAVZILA V. BaA
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-- in other words, we would not open up (a). We
would still have --
PROFESSOR DORSANEO: It would be (c)
and (g&).

CHAIRMAN SOULES: It's just (c) and

y

(a), isn't it? Subparagraph (c) and (d4d).

PROFESSOR bCRSANEO: ﬁith -- there 1is
that additional language when it talks about
witness statements, it also specifically removes
from the safety valve written statements made by
any potential party or witness to any attorney.
So, if you wanted to leave that protection o¢i work
product in, you could say by subparagraphs -- o;
"by subparagraph (c¢)," comma, "excluding written
statements made by any potential witness or party
to.any attorney for that potential witneés or
pcarty and (d) of this paragraph 3."

CEAIRMAN SOULES: That parenthetical
phrase burdens the -- burdens the rule, makes it
very -- to me, when I read it and tried to work on
it to get it to the Court and I've had people
caliing me asking me to try to reaa that to them
because it's hard to read. Isn't it a fact that
we're talking about undue hardship getting things

under {c). What that's really getting at though

5427 SUPREWZ COURT REPCRTEERS CHAVILA V. BATES
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is attorney-client privilege. 3o whenever you've
got attorney-client privilege as an additional
ground, you don't get --

PROFESSOR DORSANEC: You don't need
that.

CHAIRMAN SOULES: You doﬁ't get it
anyway under this undueihardship. -And isn't it
-true that with the additional ground of
attorney-client, which that parenthetical is --
ybu've already got it protected. And the
parenthetical is not necessary to shield the
attorney-client privilege communications outside
of the witness statements anyway. I mean, it's
adequate, is it not, just to provide the shield
without saying that here?

PROFESSOR DORSANEO: Then yoﬁ could
just say by subparagraphs (c) and (d) of this
paragraph 3.

CHAIRMAN SOULES: If people are
already having trouble reading it and it's rea;ly
taken care of by attorney-ciient privilege, it
might be better to clean the rule up and just --
here we've made a history that that is the case,
and judges should follow this if they can £find it,

if tnhat's our intent.

4-5427 SUPREIE COURT REPORTERS CHAVELA V. DBATLS
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MR. I1HcCONNICO: I'm not following
you-ail, I'm afraid. But as I understand it the

W

()

¥ you'ré proposing that it be drafted now, Bill,
the only thing that it's really going to get to is
consulting expert reports with where the
consultant is not -- those reports are not relied
upon by a testifying ex?ért in (cf.

PROFESSOR DORSANEOQO: I should have
made that clear. I'm following -- I'm reading
really from Luke's book.

MR. ﬁcCONNICO: I have the o0ld numbers
then.

PROFESSOR DORSANEOC: Haven't you
changed witness statements to (c), Luke, in your
book?

CHAIRMAN SOQULES: Right.

PROFESSOR DORSANEO: And party
cémmunications to (d)?

CHAIRMAN SOULES: We didn't open up
consulting experts or work product.

PROFESSOR DORSANEO: And really that
expert business is a lot -- if you wanted the
group things, you would say attorney-client
privilege, work product ané expert business. That

all tends to be more work product-like than

5427 SUPREHME COURT REPORTERS CHAVELA V. BATE
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1 witneés statements and these party

2 communications.

3 CHAIRHAN SOULES: That's why we never
4 even allowed that to be penetraﬁed for gooa

5 cause. Ve sald you can't get them for good cause,
6 but you can get witness statements and party

7“ communications. Ve diffeﬁentiated algng those

8 lines.

9 PROFESSOR DORSANEO: That's a very
10 rational way to take a half step.
11 CHAIRMAN SOULES: ©Now, do we need the
12 last sentence any longer in your proposail?
13 PROFESSOR DORSANEO: Well, I'm not -.—
14 the answer to that is "no." But, of course, I

15 think that last sentence contains a very important
16 concept. |

17 CHAIRMAN SOULES: But that concept is
18 one that needs to be continued and studied with

19 the big concept of work product that you're going
20 to continue to work on, isn't it?

21 PROFESSOR DORSANEO: Yes.

22 ~-CHAIRMAN SOULES: So, reaily that

23 sentence for the time comes out.

24 MR. IHcCONNICG: What sentence is

25 that?

512-474-5427 SUPREME COURT REPORTERS CHAVELA V. EBATE
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PROFESSOR EDGAR: I move we adjourn.
JUSTICE WALLACE: That goes triple for
Vie realiy appreciate it.

CEAIRMAN SOULES: Thank you. The

5 reports were excellent. We are adjourned.
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(End of proceeding.
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1 REPORTER'S CERTIFICATE
2
3 THE STATE OF TEXAS X
COUNTY OF TRAVIS X
4
5 I, Chavela V. Bates, Court Reporter for the
State of Texas, do hereby certify that the above
6 and foregecing typewritten pages contain a true and
. correct transcription of all the proceedings
7 directed by counsel to be included in the
statement of facts in THE SUPREME COURT ADVISORY
8 COMMITTEE MEETING, and were reported by me.
9 .
I further certify that this transcription of ,
10 the record of the proceedings truly and correctly .
reflects the exhibits, if any, offered by the
11 respective parties.
12 I further certify that my charge for e 00
preparation of the statement of facts 1is $_ﬁtﬁi;?
13
WITHESS MY HAND AND SEAL OF OFFICE this,
14 the 15th day of Qe ly , 1987.
—
15 i
- Chauda V- Ratix—
16 Chavela V. Bates, Court Reporter
316 W. 12th Street, Suite 315
17 Austin, Texas 78701 512-474-5427
18 Notary Public expires (09-30-39
CSR %3064 Expires 12-31-87
19 .
20 Job No. I)(Gb
21
22 _
23
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25
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Supreme Qourt Reporters
ertified Shorthand Reporter
316 W. 12th, #316
Austin, Texas 78701

512 / 474-5427 . Arnette S. Bell
512 / 258-1490

July 20, 1987

Flo,

Enclosed, please find a handwritten statement by Mr. Frank
Branson of the Supreme Court Advisory Board Committee. This

should have been attached to the back cover of the transcript
of June 27, 1987.

This was misplaced when our binding person went to bind
the 27th. Would you please see that this gets attached to
that transcript as there is a reference to this handwritten
statement in there.

Thank you, o

Priscilla



