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(512) 220-2359
" .. October 30, 1987
Dear Members of the San Antonio Bar Association:

For those of you who are actively engaged
/& in the practice of civil or criminal trial law, the Bexar

County Courthouse Reporters Association would 1like to
bring to your attention an Order presently before the
Supreme Court of Texas which, if signed into law, will
implement the use of tape recorders in lieu of a 1live
court reporter in the courts of record throughout the
State of Texas. The members of the Bexar County
Courthouse Reporters Association have discovered that
most attorneys here in San Antonio are not aware of this

proposed Order. Enclosed is a copy for your review.
Many of you have already had bad
- experiences in Federal Court with tape recorders. The
possibilities of equipment malfunction, inaudibles,

poorly prepared records are only a small portion of the
problems that could occur.

The days of overnight excerpts while in
trial would be over. An expedited record or "rush job"
will be a thing of the past. Making a record on a
default in a cubbyhole in our overcrowded courthouse
would no longer be possible. Visiting judges would no
longer be able to hold court in jury rooms. Calling on
the reporter to read back a judge’s ruling from a hearing
.two months prior would not be possible.

It is our interpretation from the reading
of this proposed Order that a cassette tape will be the

"statement of facts" on appeal. Nowhere in the Order is
it provided that there will be a typewritten
- transcription of the tapes. Tape recorders will corrocde

our whole judicial process!

The Supreme Court of Texas has given the
Texas Shorthand Reporters Association until November 5,
1987, to respond to said Order. Those of you who are
concerned about the impact tape recorders would have on
our appellate process and the absolute destruction of the
quality of the record, we strongly urge you to write the
Supreme Court of Texas before November 5, 1987, to voice
your opposition.

For your convenience and due to the 1lack
of time and urgency of the matter, we have enclosed an
opposition form and self~addressed stamped envelope.
Please respond before November 5, 1987. We thank you for
your support. A

Very truly yours,

Bexar County Courthouse

. " Reporters Association
Enclosures
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IN THE SUPREME COURT OF TEXAS

ORDER:

IT IS HEREBY ORDERED that courts hearing civil matters

may cause a record of proceedings to be made by an electronic
recording system in accordance with this Order.

1. Application. This Order shall govern the
procedures in proceedings in civil matters in which a record
is made by electronic tape recording, and appeals from such
proceedings. The presiding judge of any court using an
electronic recording system shall ensure that such system 1is
fully capable of making a complete, distinct, clear and
transcribable recording.

2. Duties of Court Recorders. No stenographic record
shall be required of any civil proceedings in which a record
is made by electronic recording. The court shall designate

one or more persons as court recorders, whose duties shall
be: : ‘

a. Assuring that the recording system is
functioning and that a complete, distinct, clear
and transcribable recording is made;

b. Making a detailed, legible log of all
proceedings while recording, indexed by time of
day, showing the number and style of the proceeding
before the court, the correct name of each person
speaking, the nature of the proceeding (e.g., voir
dire, opening, examination of witnesses, cross-
examination, argument, bench conferences, whether
in the presence of the jury, etc.), and the offer,
admission or exclusion of all exhibits;

c. Filing with the clerk the original log
and a typewritten log prepared from the original;

d. Filing all exhibits with the clerk;

e. Storing or providing for storing of the

original recording to assure its preservation as
required by law;

f. Prohibiting or providing for prohibition
of access by any person to the original recording
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without written order of the presiding judge of the
court;

g. Preparing or obtaining a certified
cassette copy of the original recording of any
proceeding, upon full payment of any charge imposed
therefor, at the request of any person entitled to
such recording, or at the 'direction of the
presiding judge of the court, or at the direction
of any appellate judge who is presiding over any
matter involving the same proceeding, subject to
the laws of this state, rules of procedure, and the
instructions of the presiding judge of the court;

h. Performing such other duties as may be
directed by the judge presiding.

3. Statement of Pacts. The statement of facts on
appeal from any proceeding of which an electronic tape
recording has been made shall be:

a. A standard cassette recording, labeled
to reflect clearly the contents of the cassette,
and numbered if more than one cassette is required,
certified by the court recorder to be a clear and
accurate copy of the original recording of the
entire proceeding;

b. A copy of the typewritten and original
logs filed in the case certified by the court
recorder; and ‘

c. All exhibits, arranged in numerical
order and firmly bound together so far as
practicable, with a list in numerical order and a
brief identifying description of each.

4. Time for Filing.- The court recorder shall file the
statement of facts with the court of appeals within fifteen
days of the perfection of an appeal or writ of error. No
other filing deadlines as set out in the Texas Rules of
Appellate Procedure are changed.

5. Appendix. Each party shall file with his-brief an
appendix containing a written transcription of all portions
of the recorded statement of facts and a copy of all exhibits
relevant to the error asserted. Transcriptions shall be
presumed to be accurate unless objection is made. The form
of the appendix and transcription shall conform to the
specifications of the Supreme Court. '
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6. Presumption. The appellate court shall presume
that nothing omitted from the transcriptions in the
appendices is relevant to -any point raised or to the
disposition of the appeal. The appellate court shall have no
duty to review any part of an electronic recording.

7. Supplemental Appendix. The appellate court may
direct a party to file a supplemental appendix containing a
written transcription of additional portions of the recorded
statement of facts.

8. Paupers. Texas Rule of Appellate Procedure
40(j)(1) shall be interpreted to reguire the court recorder
to transcribe or have transcribed the recorded statement of
facts and file it as appellant’s appendix.

9. Accuracy. Any inaccuracies in transcriptions of
the recorded statement of facts may be corrected by agreement
of the parties. Should any dispute arise after the statement
of facts or appendices are filed as to whether an electronic
tape recording or any transcription of it accurately
discloses what occurred in the trial court, the appellate
court may resolve the dispute by reviewing the recording, or
submit the matter to the trial court, which shall, after
notice to the parties and hearing, settle the dispute and
make the statement of facts or transcription conform to what
occurred in the trial court.

10. Costs. The expense of appendices shall be taxed as
costs at the rate prescribed by law. The appellate court may
disallow the cost of portions of appendices that it considers
surplusage or that do not conform to the specifications
prescribed by the Supreme Court. ‘

11. Other Provisions. Except to the extent
inconsistent with this Order, all other statutes and rules
governing the procedures in civil actions shall continue to
apply to those proceedings of which a record is made by
.electronic tape recording.

SIGNED AND ENTERED IN DUPLICATE ORIGINALS this the
day of , 1987.

s/ John L. Hill
Robert M. Campbell
Franklin S. Spears
C. L. Ray
James P. Wallace
Ted Z. Robertson
William W. Kilgarlin
Raul A. Gonzalez
Oscar H. Mauzy
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October 30, 1987

THE HONORABLE JUSTICES OF THE
SUPREME COURT OF TEXAS -

“Supreme Court Building

P.0. Box 12248
Austin, Texas 78711

RE: Electronic Recording

Dear Honorable Justices:

In reference to the Supreme Court Order pending regarding
the use of electronic recording devices in lieu of the live

court reporter in the Courts of the State of Texas, I am
respectfully informing you of my opposition.

ADDITIONAL COMMENTS:

Very truly vyours,

NAME :
TEXAS STATE BAR # . - -

ADDRESS :
CITY & STATE:
Z1P: PHONE :
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AR CIVIL TRIAL LAW AND
\:}_{\.;, PERSONAL INJURY TRIAL LAW
: A

TEXAS BOARD OF LEGAL SPECIALIZATION
POST OFFICE DRAWER 800

J. PINK DICKENS
600 ASH STREET .
PLAINVIEW. TEXAS 78073-0800 OF COUNSEL
806/293-2618 JOHN MANN. P.C.

B8QARD CERTIFIED
RIMINAL LAW

TEXAS BOARD OF LEGAL

SPECIALIZATION

August 27, 1987

Mr. Luther H. Soules, III
Soules, Reed & Butts

800 Milam Bldg.

San Antonio, Texas 78701

Re: "n.r.e." Designation

i) Dear Mr. Soules:

I understand that you are the Chairman of the Supreme Court
Advisory Committee, and therefore, I wanted to address a comment
to you for consideration.

While I was at the Advanced Personal Injury Trial Course in
Houston, I heard Justice Kilgarlin's talk in which he mentioned
that after the first of the year, the designation "n.r.e." will
take on a different meaning and mean totally different from what
it has been for so many years. I am sure that you will agree
that there 1is already a tremendous amount of confusion in the
area of the practice of law, and if "n.r.e.” is continued to be
used as in the past, but mean something different, then of
course it is going to cause additional confusion.

Is there any reason why a different designation could not
be used for the cases after the date change, in which
discretionary review 1is denied? For example, why could not a
"d.r.d." (standing for-— discretionary review denied) be used
instead of "n.r.e."?

I assume that the matter has been discussed at length, but
I think it would merit a re-discussion, and even to just simply

use the word ‘'grant" or "dismiss",. There will obviously be
; confusion from changing the designation of "n.r.e.", and it will
fi} also be, apparently, an erroneous designation, 'since I

understand that a case may contain reversible error, but writ
may not be ¢granted. '
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Mr. Luther H. Soules, III
August 27, 1987
Page Two

Thank you for your consideration of my comments.

MWL /d j
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KOONS, RASOR, FULLER & McCURLEY
A PROFESSIONAL CORPORATION
ATTORNEYS AND COUNSELORS

WILLIAM C. KOONS

BOARD CERTIFIED-FAMILY LAW

AND CIVIL TRIAL LAW

TEXAS BOARD OF LEGAL SPECIALIZATION
REBA GRAHAM RASOR

BOARD CERTIFIED- FAMILY LAW

TEXAS BOARD OF LEGAL SPECIALIZATION
KENNETH D. FULLER

BOARD CERTIFIED-FAMILY LAW

TEXAS BOARD OF LEGAL SPECIALIZATION
MIKE McCURLEY

BOARD CERTIFIED- FAMILY LAW

TEXAS BOARD OF LEGAL SPECIALIZATION

ROBERT E. HOLMES JR.
BOARD CERTIFIED- FAMILY LAW
TEXAS BOARD OF LEGAL SPECIALIZATION

.. KEVIN R. FULLER

PHILIP D. HART, JR

2311 CEDAR SPRINGS ROAD, SUITE 300

DALLAS, TEXAS 75201
214/871-2727

l(

WILLIAM V. DORSANEO, il
OF COUNSEL

800 Milam Bldg.
San Antonio, TX 78205

Dear Luther:

I would like to personally thank you for your recent presen-
tation on the 1988 rules changes to the family law section of the
Dallas Bar Association. I have heard nothing but good comments.

I was recently contacted by Larry Praeger, a practicing
attorney in Dallas regarding a possible amendment to the Family
Code dealing with the expunction of records relating to a false
allegation of child abuse. I took this matter to the Legislative

.Committee of the Family Law Section who took it under con-

sideration. The Legislative Committee was of the opinion that it
would be unwise to deal with the expunction or sealing of records
only as it related to family law cases and more specifically with

‘matters involving sexual abuse.

The sealing of records has been a hot topic in Dallas
resulting in several court orders being questioned and the pro-
mulgation of some general admonissions against such action by our
presiding judge. I am informed also that this subject is

starting to rear its ugly head in several of the metropolitan
areas.

The Legislative Committee of the Family Law Section was of
the opinion that this was a matter which should be addressed by
the Rules of Civil Procedure. I for one3do not want to single
out cases ivolving child abuse and take on the very emotionally
involved group which has been involved in legislation in this
area. Likewise, I feel that a rule of civil procedure could be
drafted setting forth guidelines and procedures for the court to
follow in the sealing of cases and the expunging of records in
certain cases. There is a parallel procedure under the Criminal
Law as pointed out by Mr. Praeger.

00008
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cc: Lawrence Praeger

Mr. Luther Soules, III
February 11, 1988
Page 2

I enciose Larry Praeger's memorandum to me with the attached
copy of Article 55.02 of the Code of Criminal Procedure.

I would personally request that consideration of a rule
dealing with these matters be put on the agenda for the next

meeting of the Supreme Court Advisory Committee having to do with
rules changes.

Again thank you very much for your hard work and sacrifice
and working on the rules changes, and more particularly for
taking the time to fly into Dallas in the dead of night, speak to

us, skip dinner and run madly back to the airport. Hopefully the
next time we meet we can take more time to visit.

Respectfully,

i, ?wc/

Kenneth D. Fuller

Lo

KDF/3j173

Enclosure ’

Jack Sampson
Harry Tindall



PERINI & CARLOCK
ONE TURTLE CREEK VILLAGE, SUITE 300
OAK LAWN AT BLACKBURN
DALLAS, TEXAS 75219

TELEPHONE 214 521-0390
VINCENT WALKER PERINI, PC.*

DAVID CARLOCK. P.C.°* MEMORANDUM
LARRY HANCE®*

JUDY M. SPALDING
LAWRENCE J. PRAEGER

* BOARD CERTIFIED -CRIMINAL LAW
TEXAS BOARD OF LEGAL SPECIALIZATION

January 2 2 1 9 8 8 ®% BOARD CERTIFIED - FAMILY LAW
’

TEXAS BOARD OF LEGAL SPECIALIZATION

TO: Ken Fuller

FROM: Larry Praeger

RE: Expunction of records relating to a false allegation
of child abuse '

We have several cases pending on both the family and criminal
sides of our law firm that have dealt with allegations of child
abuse that have proven to be unfounded. Some of these cases have
produced an arrest and a subsequent "No Bill" by the grand jury.

‘When a case is no-billed (and under certain other circumstances),
a defendant is entitled to an expunction of records pursuant to
Article 55, Texas Code of Criminal Procedure (a copy of the
article 1is attached). The purpose of this law is obvious, it
protects the innocent person from the opprobrium associated with
evidence of criminal charges existing in public records.

These expuncticns are granted routinely. After a brief hearing
the Court orders that all records and files relating to the

.arrest be destroyed -- this includes court indices of cases
-filed. '

I believe a person should have the same right to be free of
- _records of a false allegation in a civil lawsuit that he/she does
"in criminal litigation. .
" An argument can be made that the Department of Human Services is
an agency for the purpose of Article 55, However, in order to
avoid lengthy litigation that would probably require an appellate
court opinion, I think legislation should be enacted giving a
person a right to expunge Department of Human Services records
and court files in a suit affecting the parent child relationship
under certain limited conditions.

. b
Possible procedures:

1) Amend Article 55, Texas Code of Criminal Procedure to
specifically include Department of Human Services
investigations of child abuse.

2) In a suit affecting the parent-child relationship, authorize
the clerk to obliterate all references to child abuse unless

X 00010




January 22, 1988
Page 2

3)

4)

5)

the judge hearing the case makes an affirmative
finding that the allegations are true,

Amend the Family Code to require that in all suits affecting
the parent child relationship that contain an allegation of
child abuse the files be automatically sealed unless the
District Court directs otherwise,

Require the Department of Human Services to destroy its

records unless: .

a) a criminal case is filed within a specified time; or

b) the judge in the suit affecting the parent-child
relationship makes an affirmative finding that the
allegations are true,

Create a cause of action for an individual to sue the
Department of Human Services for negligent disclosure of

Department of Human Services information relating to any
investigation.

These are just some ideas: The concept is to provide the same

protection on the civil side of the "docket that the expunction
statute does on the crimipal; '

I will be happy to work with you on this in any way possible. I
appreciate your interest and look forward to your comments.

<
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MISCELLANEOUS PROCEEDINGS

changes in such procedure have been intentionally
made. This Act shall be construed to be an indepen-
dent Act of the Legislature, enacted under its cap-
tion, and the articles contained in this Act, as re-
vised, rewritten, changed, combined, and codified,
may not be construed as a continuation of former
laws except as otherwise provided in this Act. The
existing statutes of the Revised Civil Statutes of
Texas, 1925, as amended, and of the Penal Code of
Texas, 1925, as amended, which contain special or
specific provisions of criminal procedure covering
specific instances are not repealed by this Act.

(b) A person under recognizance or bond on the
effective date of this Act continues under such
recognizance or bond pending final disposition of
any action pending against him.
{Acts 1965, 59th Leg., p. 317, ch. 72

22, § 1, eff. Jan. 1,
1966.] *

Art. 54.03. Emergency Clause

The fact that the laws relating to ¢riminal proce-
dure in this State have not been completely revised
and re-codified in more than a century past and the
further fact that the administration of justice, in the
field of criminal law, has undergone changes,
through judicial construction and interpretation of
constitutional provisions, which have been, in cer-

~ tain instances, modified or nullified, as the case may

be, necessitates important changes requiring the
revision or modernization of the laws’ relating to
criminal procedure, and the further fact that it is
desirous and desirable to strengthen, and to con-
form, various provisions in such laws to current
interpretation and application, emphasizes the im-
portance of this legislation and all of which. togeth-

" er with the crowded condition of the calendar in

both Houses, create an emergency and an impera-
tive public necessity that the Constitutional Rule
requiring bills to be read on three several days be
suspended, and said Rule is hereby suspended. and
that this Act shall take effect and be in force and
effect from and after 12 o'clock Meridian on the st

day of January, Anno Domini, 1966, and it is so
enacted. ‘
(Acts 1965, 5Uth Loy, po 317, cho 7220 § 1, off Jan. 1,
146, :

CHAPTLR FIFTY-FIVE. EXPU\CTI()\ OF
> CRIMIVAI RFCORDS

Article
5501,
55.02
HYXIXR

Rught to Expunction,
Procedure for Fxpunction.
Effect of Expuncuon.

/

Art. 55.02

Article
55.04.
55.05.

Violation of Expunction Order.
Notice of Right to Expunction.

Acts 1979, 66th Leg., p. 1333, ch 603,
which by § 1 amended this Chapter 53,
provided in § 8:

“Any law or portion of a law that con-
Slicts with Chapter 35, Code of Criminal
Procedure, 1965, as amended. is repealed
to the e.rtent of the conﬂ:ct

Art. 55.01.

A person who has been arrested for commission
of either a felony or misdemeanor is entitled to have
all records and files relating to the arrest expunged
if each of the following conditions exist:

nght to Expunctlon _3"

(1) an indictment or information charging him
with commission of a felony has not been presented
aguainst him for an offense arising out of the trans-
action for which he was arrested or, if an indictment
or information charging him with commission of a
felony was presented, it has been dismissed and the
i court finds that it was dismissed because the
presentment had been made because of mistake,
false information, or other similar reason indicating
i absence of probable cause at the time of the dismis-
i sal to believe the person committed the offense or
Ii because it was void;

(2) he has been released and the charge, if any,
has not resulted in a final conviction and. is no
longer pending and there was no court ordered
supervision under Article 42.13, Code of Criminal
Procedure, 1965, as amended, nor a conditional dis-
¢ charge under Section 4.12 of the Texas Controlled
Substances Act (Article 4476-15, Texas
Civil Statutes); and

() he has not been convicted of a felony in the
five vears preceding the dute of the arrest.
fActs 1977, 65th Lleg., po 1880, ch. 747, § 1, eff. Aug. 29,

1977, Amended by Acts 1979, 66th Leg., p. 1333, ch. 604,
§ 1, eff. Aup. 27, 1974.] " .

-

Vernon's

rme— o

i Arto 55.02. Procedure for l-"puncu(m

. USee Lot A person who is “ntitled to expune-
tion of records and files under this chapter may file.
an ex parte petition for expunction in s district
court for the county in which he wias arrested.

(h) The petitioner shall include in the petition a

o st of all law enforcement apencies, jais or other
detenyop facilities, mayistrates, courts, prosecuting
attorneys, correctiona] factlities, central state depos-
iories ol eniminal records, and other offictals or

aggeneies or other entties of this state or of any

251




Art. 55.02

political subdivision of this state and of all central
federal depositories of criminal records that the
petitioner has reason to believe have records or files
that are subject to expunction.

Sec. 2. The court shall set a hearing on the
matter no sooner than thirty days from the filing of
the petition and shall give reasonable notice of the
hearing to each official or agency or other entity
named in the petition by certified mail, return re-
ceipt requested, and such entity may be represented
by the attorney responsible for providing such agen-
cy with legal representation in other matters.

Sec. 3. (a) If the court finds that the petitioner
is entitled to expunction of any records and files
that are the subject of the petition, it shall enter an
order directing expunction and directing any state
agency that sent information concerning the arrest
to a central federal depository to request such de-
pository to return all records and files subject to the
order of expunction. Any petitioner or agency pro-
testing the expunction may appeal the court's deci-
sion in the same manner as in other civil cases.
When the order of expunction is final, the clerk of
the court shall send a certified copy of the order by
certified mail, return receipt requested, to each offi-
cial or agency or other entity of this state or of any
political subdivision of this state named in the peti-
tion that there is reason to believe has any records
or files that are subject to the order. The clerk
shall also send a certified copy by certified mail,
return receipt requested, of the order to any central
federal depository of criminal records that there is
reason to believe hus any of the records, together
with an explanation of the effect of the order and a
request that the records in possession of the deposi-
tory, including any information with respect to the

proceeding under this article, be destroyed or re-
turned to the court.

(b) All returned receipts received by the clerk
from notices of the hearing and copies of the order
shall be maintained in the file on the proceedings
under this chapter.

Sec. 4. (a) If the state establishes that the peti-
tioner is still subject to conviction for an offense

-

CODE OF CRIMINAL PROCEDURE

arising out of the transaction for which he wax -

arrested because the statute of limitations has not
run and there is reasonable cause to believe that the
state may proceed against him for the offense, the
court may provide in its order that the law enforce-
ment agency and the prosecuting attorney respon-
sible for investizating the offense may retin any
records and files that are necessary to the investiga-
tion. '

-)
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(b) Unless the petitioner is again arrested for or i

charged with an offense arising out of the transac
tion for which he was arrested, the provisions of
Articles 55.03 and 55.04 of this code apply to files
and records retained under this section.

Sec. 5. (a) On receipt of the order, each official
or agency or other entity named in the order shall;

(1) return all records and files that are subject to
the expunction order to the court or, if removal is
impracticable, obliterate all portions of the record or
file that identify the petitioner and notify the court
of its action; and

(2) delete from its public records all index refer-
ences to the records and files that are subject to the
expunction order.

{b) The court may give the petitioner all records
and files returned to it pursuant to its order.

{c) If an order of expunction is issued under this
article, the court records concerning expunction pro-
ceedings are not open for inspection by anyone
except the petitioner unless the order permits reten-
tion of a record under Section 4 of this article and
the petitioner is again arrested for or charged with
an offense arising out of the transaction for which
he was arrested. The clerk of the court issuing the
order shall obliterate all public references to the
proceeding and maintain the files or other records in
an area not open to inspection.

{Acts 1977, 65th Ley.. p. 1880, ch. 745, § 1, eff. Aug. 29,
1977. Amended by Acts 1979, 66th Ley., p. 1333, ch. 604,
§ 1. eff. Aug. 27, 1979

L T S DU

" Art. 55.03. Effect of Expunction 4

o . arwe—aine

e g TRt
After entry of an expunction order:

(1) the release, dissemination, or use of the ex-
punged records and files for any purpose is prohibit-
ed: 3

(2) except as provided in Subdivision 3 of this
article, the petitioner may deny the occurrence of
the arrest and the existence of the expunction order;
and

%) the petiioner or any other person. when ques-.
tioned under oith in st eriminal peoceeding about an
arrest for which the records have bevn expunged,
may state only that the matter in question has been
expunpred,

RUL

[ACts 1OT7, Ghth L p Issn, ch, T35, § L eff Augr. 29,
BT Amemibel by Aets 1974, a6ith Lag | po BEEL ch. 604,
§ Loefl Aup, 27,1070
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arrest while an officer or employee of the state or
of any agency or other entity of the state or any
political subdivision of the state and who knows of
an order expunging the records and files relating to
that arrest commits an offense if he knowingly
releases, disseminates, or otherwise uses the
records or files.

MISCELLANEOUS PROCEEDINGS

[Acts 1985, 69th Leg. ch. 588, § 1, eff. Sept 1, 1985.]

'i Art. 56.02
) 3 Art 55.04. Violation of Expunction Order or who has suffered bodily injury or death as a
transac- ST S result of the criminal conduct of another.
cisions of 1 Sec. 1. A person who acquires knowledge of an
»

Art. 56.02. Crime Victims' Rights

() A victim, guardian of a victim, or close rela-
tive of a deceased victim is entitled to the following
rights within the criminal justice system:

removal is (1) the right to receive from law enforcement
record or Sec. 2. A person who knowingly fails to return agencies ad.eguate protection frpm ha_rm and threx'zt.s
iv the court or to obliterate identifying portions of a record or ogfharr-n arising f’°?“ cooperation with prosecution
: file ordered expunged under this chapter commits etlorts;
. refer an offense. (2) the right to have the magistrate take the
. A . c . safety of the victim or his family into consideration
sbject to the S:eic i.a ;‘.n offense under this article is a Class B as an element in fixing the amount of bail for the
misdemeanor. accused:
Acts 1977, 65th Leg.. p. 1880, ch. 747, § 1, eff. Aug. 29, . . . .
2l records i by dcts 1979, 66Lh‘Le‘gf o, 1333 ch. 604, (3) the right, if requested, to be informed of rele-
rder. § 1. eff. Aug. 27, 1979] vant court proceedings and to be informed if those
ler this A court proceedings have been .canceled or resched-
netion pro- Art. 55.05. Notice of Right to Expunction uled prior to the event;
T anyone

sras reten-

cle and
Fed with
™ for which
" Ng the
).) the

records in

. Aug. 29,
1. ch. 604,

On release or discharge of an arrested person, the
person responsible for the release or discharge shall
give him a written explanation of his rights under
this chapter and a copy of the provisions of this
chapter.

[Acts 1977, 65th Leg.. p. 1880, ch. 747, § 1, eff. Aug. 29,
1977. Amended by Acts 1979, 66th Leg., p. 1333, ch. 604,
§ 1. eff. Aug. 27, 1979.]

CHAPTER 56. RIGHTS OF CRIME VICTIMS

{4) the right to be informed, when requested, by a
peace officer concerning the procedures in criminal
investigations and by the district attorney's office
concerning the general procedures in the criminal
justice system, including general procedures in
guilty plea negotiations and arrangements;

(3) the right to provide pertinent information to a
probation department conducting a presentencing
investigation concerning the impact of the offense
on the victim and his family by testimony, written

. statement, or any other manner prior to any sen-
Article ! . y
o . - tencing of the offender;
] 56.01. Definitions. . . . . . .
: .02, Crime Victims’ Rights. i (6) the right to receive information regarding
2 56.03. Victim Impact Statement. " compensation to victims of crime as provided by the
: 56.04. Vietim ASS‘S“"_“CS Coordinator. . Crime Victims Compensation Act (Article 8309-1,
« of the ex- 36.05. Reports Required. . Vernon's Texas Civil Statutes), including informa-
is prohibit- B Art. 56.01. Definitions tion related to the costs that may be compensated

e

3=.3 of this

nce of
F: order;

1, Then ues-

In this chapter:

(1) “Close relative of a deceused vietim™ means a
person who was the spouse of a deceased victim at
the time of the victim's death or who is a parent or
adult brother, sister, or child of the deceased vietim.

under that Act and the amount of compensation,
eligibility for compensation, and procedures for ap-
plication for compensation under that Act, the pay-
ment of medical expenses under Section 1, Chapter
294, Acts of the 6idrd Legislature, Repular Session,
1973 (Article 4447m, Vernon's Texus Civil Statutes),
for i vietim of o sexual assault, und when request.

« about an (2) "(Juurdl;u} of a vxcUm." means a_person who is ed, o referral to ."l\'.:l“:ll)l(‘ Sf)l'i:l! service agencies
expunged the legal guardian of the vietim, whether or not the. . may of fer additional assistance; and
| ’ legal relationship between the pguardian and victim . .
aom has been L’ . e y ) K T e v A7) the right to be informed, upon request, of
exists because of the ape of the victim or the | 3 to particinate in th e
. . . o arole “wdures, to participate s pa ro-
physical or mental incompeteney of the victim. parole procedures, 10 pate ¢ pro
. Aug. 29 . - . cess, to be notfiad, i requested, of parole proceed.

S8, ch. 604,

() “Victim’ means a person whao ix the vietim of
sexual assault, kidnappingg, or aggravated robbery
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ings concerning i defendant in the vietim's case, to
provide o the Board of Pardons and Paroles for
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KENNETH W. ANDERSON. JR.
KEITH M. BAKER
CHRISTOPHER CLARK
HERBERT CORDON DAVIS
ROBERT E. ETLINCER?
MARY S. FENLON

CEORCE ANN HARPOLE
LAURA D. HEARD

REBA BENNETT KENNEDY
CLAY N. MARTIN

j. KEN NUNLEY

JUDITH L. RAMSEY

SUSAN SHANK PATTERSON
SAVANNAH L ROBINSON
MARC J. SCHNALL *
LUTHER H. SOULES 11 18
WILLIAM T. SULLIVAN
JAMES P. WALLACE *

Mr. David J. Beck .
Fulbright & Jaworski
1301 McKinney Street

Houston, Texas

77002

LAW OFFICES

SOULES & WALLACE

ATTORNEYS AT LAW
A PROFESSIONAL CORPORATION

TENTH FLOOR
REPUBLIC OF TEXAS PLAZA
175 EAST HOUSTON STREET

SAN ANTONIO. TEXAS 78205-2230

(512) 224-9144

WRITER'S DIRECT DIAL NUMBER:

(512) 299-5340

January 30, 1989

TELEFAX -

SAN ANTONIO
(512) 224-7073

AUSTIN
(512) 327-4105

-~

Re: Proposed Change to Code of Judicial Conduct

Dear Mr. Beck:

Enclosed please find a copy of a letter forwarded to me by
Justice William W. Kilgarlin regarding changes to Canon SE of the

Code of Judicial Conduct.

I ask that you give this matter your

special attention regardless of whether it is in the amid of your

rules.
meeting.

Please prepare to report on the matter at our next SCAC
I will include the matter on our next agenda.

As always, thank you for your keen attention to the business
of the Advisory Committee.

LHSIII/hjh
Enclosure

cc: Justice Nathan Hecht

AUSTIN, TEXAS OFFICE: BARTON OAKS PLAZA TWO, SUITE 315
90! MoPac EXPRESSWAY SOUTH, AUSTIN. TEXAS 78746

1512) 328-5511

CORPUS CHRISTL. TEXAS OFFICE: THE 60O BUILDING. SUITE 2020
600 LEQPARD STREET. CORPUS CHRISTL, TEXAS 78473

(512) 883-750!

Very tpaly yours,

LYTHER H. SOULES III
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LAW OFFICES

SOULES & WALLACE

ATTORNEYS AT LAW

. KENNETH W. ANDERSON, IR. " A PROFESSIONAL CORPORATION
KEITH M. BAKER TENTH FLOOR TELEFAX
CHRISTOPHER CLARK SAN ANTONIO
REPUBLIC OF TEXAS PLAZA
HERBERT CORDON DAVIS co 512) 2247073
ROBERT E. ETLINCER! 175 EAST HOUSTON STREET

MARY S. FENLON
CEORCE ANN HARPOLE
LAURA D. HEARD (512) 224-9144
REBA BENNETT KENNEDY

CLAY N. MARTIN

SAN ANTONIO. TEXAS 78205-2230 ' AUSTIN
(512) 327-4105

J. KEN NUNLEY WRITER'S DIRECT DIAL NUMBER:

JUDITH L. RAMSEY (512) 299-5340

SUSAN SHANK PATTERSON =
SAVANNAH L ROBINSON

MARC J. SCHNALL *

LUTHER H. SOQULES 111 13

WILLIAM T. SULLIVAN
JAMES P. WALLACE ¢ January 30 4 1989

Mr. Frank L. Branson

Law Offices of Frank L. Branson, P.C.
2178 Plaza of the Americas

North Tower, LB 310

Dallas, Texas 75201

i

Dear Mr. Branson:

(; Enclosed please find a copy of a letter forwarded to me by

Justice William W. Kilgarlin regarding changes to Canon 5E of the
Code of Judicial Conduct. I ask that you give this matter your
special attention regardless of whether it is in the amid of your
rules. Please prepare to report on the matter at our next SCAC
meeting. I will include the matter on our next agenda.

As always, thank you for your. keen attention to the business
of the Advisory Committee.

U’yiER H. SOULES III

LHSIII/hjh
Enclosure
cc: Justice Nathan Hecht

Re: Proposed Change to Code of Judicial Conduct l

. - | 00016
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THE SUPREME COURT OF TEXAS
CHIEF JUSTICE P.O. BOX 12248 CAPITOL STATION
THOMAS R. PHILLIPS AUSTIN, TEXAS 78711
JUSTICES

FRANKLIN S. SPEARS
C. L RAY

TED Z. ROBERTSON September 19, 1988
WILLIAM W. KILGARLIN

RAUL A. GONZALEZ
OSCAR H. MALZY
BARBARA G. CULVER
EUGENE A COOK

Mr. Luther H. Soules, III, Chairman
Supreme Court Advisory Committee
Soules & Reed

800 Milam Building

San Antonio, TX 78205

Dear Luke:

CLERK
MARY M. WAKEFIELD

EXECUTIVE ASST.
WILLIAM L. WILLIS

ADMINISTRATIVE ASS'T.
MARY ANN DEFIBAUGH

I doubt that the Advisory Committee has previously worked on
the Code of Judicial Conduct. However, the two enclosed letters~
(: indicate there may be a need to re-examine Canon 5E of the Code.

I would like for the Advisory Committee to discuss these
letters and make any recommendations it deems appropriate.

William W. Kilgarlin
WWK :sm

Encl.
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JUSTICE
OFFICE THIRTEENTH COURT OF APPEALS RESIDENCE
TENTH FLOOR 5030 MOULTRIE
NUECES COUNTY COURTHOQUSE CORPUS CHRISTL, TEXAS 78415

CORPUS CHRISTI, TEXAS 78101 , (512) 992-1715

1

ROBERT J. SEERDEN

(512) 888-0-t16
September 6, 1988

Chief Justice Thomas R. Phillips and
Members of the Supreme Court of Texas
Supreme Court Building

P. O. Box 12248

Austin, Texas 78711

In re: Alternate Dispute Resolution

Dear Chief Justice Phillips:

Y

It is my understanding that Code of Judicial Conduct is
promulgated by the Supreme Court of Texas. The August issue of
the Texas Center of the Judiciary's "In_Chambers" newsletter
contains two opinions from the committee on judicial ethics which
I believe should be cause for great concern to all judges in the l

State of Texas.

The opinions are numbers 120 and 121 "and deal with a“
district judge mediating or conducting settlement conferences
either in his court or another judge's court. The committee is
of the opinion that these activites are unethical as a violation [-
of Canon 5E of the Code of Judicial Conduct which states that a
judge should not act as an arbitrator or mediator. l

If it 1s unethical £for a judge of any court to promote or

engage 1in settlement of cases, particularly where they involve l
cases 1in which he- will not exercise any judicial function, then
this rule should be changed. It is my opinion that a more

practical interpretation of Canon 5E would be that it is limited
to a commercial type of arbitration or mediation. This would
seem to be more in keeping with the historical and practical role
of judges in settlement proceedings and also is..consistent with a
position expressed by former Judge David H. Brown of Sherman,
Texas, who now 1is a professional arbitrator. For vyour
information, I enclose a copv of his letter of August 29, 1988,
which demonstrates that lawyer-—-arbitrators, eliminated active
judges as competitors in 1974.

Judges are uniquely qualified and trained &s decision
makers, as opposed to lawyers, in general, who are trained. as
advocates of a particular pnsition. It is tragic to have these
judicial skills possessed =y dedicated individuals interested
in the administration of justice wasted by this narrow
interpretation of the canon f ethics.

00018
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Chief Justice Thomas R. Phillips and
Members of the Supreme Court of Texas
Page 2 ’
September 6, 1988

This seems even more counter-productive at a time when the
bar in general and the judiciary in particular is promoting
alternative dispute resolution.

No less a prominent "legal journal" than Time magazine
recently ran a news article concerning arbitration and the courts
and voiced concern that with the rise 1in popularity of
arbitration procedures might create a danger that the public
court system could ultimately degenerate into a second class
method of dispute resolution available only for lower income
individuals or less important decisions. It would be tragic if
our judicial system, the corner stone of our free and independent
democratic society, were reduced to this level.

I am sending a copy of this letter and the enclosures to all
of the members of the Supreme Court as well as the president of
the State Bar with the request that appropriate action be taken
to either rescind the action of the judicial ethics committee or
to amend section S5E of the Canon of judical conduct to give it an
interpretation consistent with the opinions expressed in this
letter. :

If I may do anything to assist in this effort, I would be
most happy to do so.

Very truly yours,

n//—w/
s
7/ @gégFZAVéZi\\‘N§\\
RJS:dot . ' |
Enclosure

obert J!
cc: Mr. Jim Sales, President of the State Bar
Members of the 13th Court of Appeals
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/ DaviD H. BROWN
N 3 ARBITRATOR
223 NORTH CROCKETT

SHERMAN, TEXAS 75090

(214d) 893-9454

August 29, 1988

Dear Judge:

For 50 years the Judicial Canons of Ethics of the American Bar
Association specifica11y authorized an active judge to arbitrate and
charge for his services.. This was so because arbitration is a natural
extension of a judicial career. 1In 1974 lawyer-arbitrators succeeded
in eliminating active judges as competitors.

However, there is no legal or ethical proscription against former
judges, senior judges or retired judges serving as impartial
arbitrators. And it's a rewarding profession in every sense of the
word. If you're planning on leaving the bench anytime soon you may
want to look at your prospects of doing some arbitration. For a
considerable length of time a number of my judicial colleagques have
asked me to help them become arbitrators. Now, for the first time in
my 22 years of arbitration, the situation is such that I earnestly
believe there are prospects of early success for a substantial number
of those with judicial experience to achieve that goal.

The field of arbitration is expanding, and there now is a real
shortage of competent arbitrators. The best source of talent, in my
opinion, are people.with judicial experience, such as you I believe [
can help you conswderab]y if you are interested.

From 2 to 5 P.M..on September 27, at the Hyatt-Regency Hotel in
downtown Fort Worth I will present a program on How a Judqge Becomes an

Arbitrator. The registration fee is $100.00 and enrollment is limited.
Wnen we finish you should feel confident that you can handle an
arbitration case, and reasonably hopeful that you will get the
opportunity to do so. Bring a notebook. I will give you some
information not for publication. .

An application for enEo11ment with return envelope is enclosed.

Fraternally,

WL
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E T H I C S (continucd)

( «{No. 119)

A. No. Thc various functions of the
council and the name of the council itscif
indicatc thatthe councilis governmentalin
naturc.

A statutory county court at law judge
must complywith Canon 5G of thc Code of
Judicial Counduct which prohibits such
judge from accepting an appointment to a
governmenial commiltee, commission, or
other positionthatis concerned withissucs
of fact or policy matters other than the
improvement of law, the legal system, or
thce administration of justicc.

No. 120 -
Issucd August 3, 1938

Q. Isitethical foradistrictjudgeto mediate
_ civil casesinorderto expedite the scitlement
process?

( A. The committec is of the opinion that a

strict judge may not mediatc civil cases.
Canon 3A(3) statcs, "A judge...shall not
dircctly or indircctly initiate, permit, nor
consider cx parte orother comnunications
conccrning the merits of a pending or
impeading judicial procceding.” (cmpha-
sis added) Furthcrmore, Canon SE of the
Code of Judicial Conduct statcs, "A judge
should not act as an arbitrator or media-
tor.” Canon 8 makes Canon 3E applicable
to district judges. However, Canon 8 also
lists other classifications of judges who
arc exempt from compliance with SE.

No. 121
Issued August 3, 1958

Q. Mayadistrict judge conduct scttiement

confcrences forsuits filed (1) in his court, or

(2) in another judge's court, where he only

conveys scttlement offers and asks ques-

tions? In the conference he scts no values,

eTves no opinions, and discloses no confi-
wial information.

Page 4

-

A. Although judges should cncourage
sctilcment ncgotiations, the described
proccdurc appears to make the judge a
mcdiator. Canon 5E of the Code of Judi-
cial Conduct probibits a judge from being
a mcdiator. Also, Canon 3A(f) states, "A
judgc...shall not dircetly or indirectly initi-
ate, permit, nor consider ex parte or other
communications conccrning the merits of
a pending or impending judicial proceed-
ing." (cmphasis added)

The commiltee is of the opinion that the
usc of the scttlement proccdure outlined
above by a district judge would be a vicla-

" tion of Canons SE and 3A(5) of the code.

Whetherthe litigationis filed in the judge’s
court or any other court makes no differ-
ence. The committee notes that Canon 5SE
is not applicablc to all classifications of
judges. Sce, Canon 8.

No. 122
Issued August 3, 1958

Q. Would itbe a violation of Canon 5G of
the Code of Judicial Conduct for a county

court at law judge to serve as a member of

the board of dircctors of a private agency
which is established to oversce the opcera-
tions of job-training, remedial education,
summer youth employment programs, on-
thesjob training programs, elc., under a
federal job training program?

Preface: The committecis adviscdthat the
board of dircctors decides which local
agencics receive funding and in what
amounts. The board of dircctors also has
oversight and reporting dutics and further
gencrally designs and implcments pro-
grams to insurc that thc moncy is spent
wiscly and cffcctively.

A. From thc information furnished to the
committce, the agency is a private, non-
profit organization. Even though the
agency implecments programs funded by
the federal government, the agency is not
a govcrnmental committce or commis-

sion; and therefore, the committec per-
ccives no violation of Canon 5G of the
Codc of Judicial Conduct in scrving on the
board of dircctors of such agency. See,
limitationssct out in judicial cthicsopinion
No. 85.

No. 123
Issued August 3, 1983

Q. If a scnior judge’s wife becomes a
member of a political action committce for
a group of hospitals, does this in any
manncrconstitute aviolation of the Codce of
Judicial Conduct?

A. The codc docs not in any manncr
attcmpt to rcgulate the activitics of a
judge’s spousc. Canon 2B docs prohibit a
judge from (1) allowing family mcmbersto
influcnce his judicial conduct or judge-
mcat, (2) allowing others to usc the pres-
tige of his officc (in this casc his titlc) to
advance their private iatcrests, and (3)
allowing othcrs to convey the impression
that they arc in a special position to influ-
cncc the judge.

Canon 2A admonishes judges to con-
duct thcmselves in a manncr to promote
public confidence, and Canon 3A(2)
admonishes judges to be unswaycd by
partisan intcrests.

The commitice pereeives noviolation of
code if the senior judge’s wifc accepts the
dcscribed appointment. However, if the

. judge perceives, in the acceptance of
~ assignments, any impropricty or appcar-

ancc of impropricty as arcsult of his or her
spousc’s appointments, rcfusal to accept
such assignment or recusal after accepting
the assignmeats would not be inappropri-

atc. @
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Question:

Answer:

PROPOSED JUDICIAL ETHICS COMMITTEE
OPINION NO. 124 '

\\

Would a former district judge violate the code of judicial
conduct by acting as an arbitrator or mediator?

Canon 5E of the Code of Judicial Conduct Act states "A
judge should mnot act as an arbitrator or mediator."
However, a former district judge who has complied with the
Court Administration Act, Art. 74.054(3) 1s placed by Canon
8G of the code in the same category as a senior judge. . ..

Canon 8G(1) states, "[a former district judge]. . .is not"

rcquired to comply with Canon 5E," but Canon 8G(2)

qualifies this exception by stating "[A former district judge]
. . should refrain from judicial service during the period of

extra-judicial appointment permitted by Canon 5G."

The committee is of the opinion that a former district judge
who has qualified under Art. 74.054(3) may act as an
arbitrator or mediator provided the judge refrains from
performing judicial service during the period of an extra-
judicial appointment.
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FRANK G. EVANS

Chief Justice
First Court of Appeals
1307 San Jacinto
Houston, Texas 77002
(713) 655-2715

May 16, 1989

Mr. Luther H. Soules, III
Soules & Reed

800 Milam Bldg.

San Antonio, TX 78205-1695

Dear Luke:

I find that I did not respond to your inquiry of January
25, 1989, concerning Texas Code of Judicial Conduct, Canon S5E,
which provides that an active judge should not serve as a mediator
or arbitrator.

On balance, I think Canon 5E is probably an appropriate
restraint. There is often a very fine line between a judge's role
in encouraging settlement negotiations and the Jjudge's active
participation in such negotiations. Although the Jjudge's active
involvement may initiate more settlements, it may also result in
coerced settlements. Even 1f the judge acts in utmost good faith,
his or her actions may be perceived by litigants and their counsel
as official meddling.

In my opinion, the Texas Alternative Dispute Resolution
Procedures (Tex. Civ. Prac. & Rem. Code sec. 154.001 et seq.)
establishes an appropriate role for active judges. The Act
mandates both trial and appellate court judges to encourage early
settlement of litigation; but when the judges accomplishes that
purpose, his or her role is at an end. At that point, the
mediator, arbitrator, or neutral conference facilitator begins, and
it 1is best performed by persons who have special talent or
expertise in that field.

The Texas Canons of Judicial Conduct do not prohibit a
retired or former Jjudge from serving as an arbitrator or a
mediator. Canon 5D. This, I think, is as it should be, because the
use of a retired judge to perform such a role does not have the
negative aspects that apply to an active judge. Of course, if a
retired judge is assigned to active duty to hear a particular case,
the judge should be bound by the same provisions applicable to an
active judge under Canon 5E. '
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My conclusion: the Texas Canons of Judicial Conduct do
not preclude an active Texas judge, whether trial or appellate,
from performing a very useful role in encouraging litigants and
their counsel to use alternative dispute resolution procedures.
Therefore, I feel there is no need for any change in the Code of
Judicial Conduct.

FGE:cc

non



v

SCAC SUBCOMMITTEE RECOMMENDATION

EVIDENCE SUBCOMMITTEE
SURREME COURT ADVISURY COMMITIRE

REGUEST FOR NEW RULE OR CHANGE OF EXISTING RULE — TEXAS RULES OF
CiviL EVIDENCE

1. EXACT WORDING DF EXISTING RULE:S
N2> change in any -evidence rule is proposed. A  proposal is
made to repeal JTexas Kules of LCivil Frocedure 184 and 184a.
See paragraph 4 below.

Z. FROFOSED RULE: MARK THROUGH DELETIONS 70 EXISTING RULE WI1TH
DASHES: UNDERLINE PRDPDSED NEW WORDING:

2. CHANGED KREGQUESTED RY:
Mr. Harry L. Tindall
Tingall & Foster
c881 Texas CLommerce Tower
~ Houstor, Texas 77082-3094

4. EBRIEF STATEMENT OF REASONS FOR REQUESTED CHARGES AND
ADVANTAGES TO BE SERVED BY PROPOSED NEW RULE:

1 propose we repeal Rules 184 and iB4a with a - comment at
the end of each repealed rule stating Rule 184 has been added to
Texas Rules of Civil Evidence, Rule 202; and Rule 184a has been
added tn Texas Rules of Civil Evidence, Rule 2@3. There is no
point in having these rules duplicated, even though they may be
guasi—procedural. That logic could apply to numerous rules of
evidence. "

S. BRIEF STATEMENT OF ARBUMENTS AGARINST FROFDSED NEW KRULE:
6. ANY SPECIAL COMMENTS BY EVIDENCE SUBCOMMITTEE MEMEBERS:
7. EVIDENCE SUBCOMMITTEE RECOMMERNDATIONS:
No recommendation. No evidence changes are proposed. The

subcommittees has Nno Jurisdiction respecting [ecivil
procedurel changes.
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SCAC SUBCOMMITTEE RECOMMENDATION

EVILENCE suCumml B
SUFREME COURT ADVISORY CUOMMLIT VEE

REWUEST FUR NEW RULE Ur CHANGE UF EXISTING RULE — TEXAS RUOLES {5
CilviL EVIiDeEmUCE ’ :

1. EXACT WOrRDING UF EXLISTING RuiE:

Civil Fractice and kemedies (Code, Sec. 18.v31. Uniess the
interest rate of ancother state or country is allepec and proved,
the rate is presumed to be the same as that establiished by ilaw in
this state and interest at that rate may be recovered without
allegation or proof.

. FPROFPUSED RULE: MARK THROUBH DELETIONS 70 EXISTING RU.E WITH
DASHES; UNDERLINE PROPUSED NEW WORDING:

Repeal section 18.W31. Caveat: Mira. Tindgail did not

expressly propose repealer, but such appears to be the inference

from his reacuest for comment.

3. CHANGE REGUESTED RY:
mr. Harry L. Tindall
Tindall & Foster
£8R1 Texas Commerce Tower
Houston, Texas 77G0z-3d'394

4. BRIEF STATEMENT OF KEASONS FOR  REQUESTED CHANGED ARND
ADVANTAGES 70 BE SERVED BY PROFOSED NEW RULE:

“Finally, I solicit your opinions regarding the relevance of
Section 18.@31, Civil Fractice ard Remedies Code. Is this
needed? 1 leook forward ftca receiving your comments with respect
t> the above.™ .

One senses that Harry may have in mind Evidence Rules @2
and 203 and the common law practice backgraound, together as
satisfying any evidence needs in this area. See 1in this
connection Linda Addison?s rote (copy attached hereto), January
1989 Texas Bar Journal 74.

S.  ERIEF STARTEMENT OF ARBUMENTS RGAINST FROFDSED NEW RULE:
Will there be lawyers who wili not  recognize the

availability of the judicial neotice solution, as readily. as the
availability of the express language of 18.02317?

T E. éNY SPRECIAL COMMENTS BY EVIDERNCE SUBCOMMITTEE MEMBERS:

7 EVIDENCE SUBCOMMITTEE RECOMMENDATION:
The subcommittee makes no recommendation.
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e Civil Evidence

Linda L. Addison

Judicial Notice of Laws
Of Other States

By Linda L. Addison

© Linda L. Addison

Question:  How do I prove the law of another
state?

Answer: By judicial notice under (1) Texas
Rule of Civil Evidence 202 or (2)
Texas Rule of Civil Procedure 184.

Question:  How do I get a court to take judicial
notice of the law of a foreign state?

Answer: By giving the court sufficient infor-

mation to enable it to do so.

exas Rule of Civil Evidence 202 permits a courtto . ..

take judicial notice of the constitutions, statutes, rules,
regulations, ordinances, court decisions, and common law of
every other state, territory, or jurisdiction of the United
States.” Texas Rule of Civil Procedure 184 was amended, effec-
tive Jan. 1, 1988, to conform with Texas Rule of Civil Evidence
2021 .

The court may take judicial notice of the law of another state
on its own motion, or upon the motion of a party.2 A party
requesting that judicial notice be taken of the law of another
state “. . . shall furnish the court sufficient information to
enable it properly to comply with the request ..."3

“What constitutes ‘sufficient information’ must depend upon
the circumstances, including the features of the libraries avail-
able to the particular judge to whom the motion is addressed.
At a minimum, the law supporting the claims or defenses
invoked should be particularly set forth, with accurate citations
to cases, statutes, and constitutions.”4

The Corpus Christi Court of Appeals recently considered
what is “sufficient information to enable {the court to] properly
comply with the request” for judicial notice in Ewing v. Ewing.$
At issue in Ewing was whether appellant had provided the trial

74 Texas Bar Journal January 1989

court with sufficient information to enable it to take judicial
notice of California law.

Ewing concerned a former wife's entitlement to her ex-hus-
band's military retirement benefits pursuant to a settlement
agreement incorporated into a divorce decree issued in the state~
of California. On appeal, the wife complained that the trial
court erred in failing to take judicial notice of the laws of
California to interpret the divorce decree.

At trial, the wife had introduced the California judgment and
the trial judge agreed to “take judicial notice of what is in it."¢
The wife argued on appeal that this was a sufficient request
under Texas Rule of Civil Evidence 202 and Texas Rule of Civil
Procedure 184 to require the court to take judicial notice not
only of the decree, but of California law in general.

The Corpus Christi court disagreed. The court explained that
this “supposed request certainly did not ‘furnish the Judge
sufficient information to enable him properly to comply with
the request.”’7 Nor did the request for judicial notice “set forth
with some particularity the law that is to be relied upon.”8

Remember that in the absence of evidence of the foreign
state’s law, the court presumes that the foreign state’s law is the
same as Texas law.9 The Ewing court held that in the absence of
a proper request to take judicial notice of California law, trial
court was correct in presuming it to be the same as Texas law.10

Tex. R. Civ. P. 184, Comment to 1988 Change.
Tex. R. Civ. Evid. 202; Tex. R. Civ. P. 184.
Id. The party requesting judicial notice must give all parties notice
of the request, so that the other parties may respond and/or
request an opportunity to be heard on the motion. Id.
Goode, Wellborn and Sharlot, Texas Practice, Guide to the Texas
-* Rules of Evidence: Civil and Criminal §202.1 (1988).
739 S.W.2d 470 (Tex. App. — Corpus Christi, 1987, no writ).
Id. at 472.
Id.
Id.
See, e.g., Freudenmannv. Clark and Associates, Inc., 599 S.W.2d
132, 135 (Tex. Civ. App. — Corpus Christi 1980, no writ).
10. 739S.W.2d at 472.

b W
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A partner in the Houston law firm of Fulbright & Jaworski,
Linda L. Addison has authored the Annual Survey of Texas
Evidence Law for the Southwestern Law Journal since 1982.
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UNIVERSITY OF HOUSTON -
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January 13, 1989

Members of Standing Subcommittee on Rules of Evidence, Supreme
Court Advisory Committee: Ms,., Elaine Carlson, Mr. Franklin
Jones, Jr., Mr. Gilbert I, Lowe, Mr. Steve McConnico, Mr. John M,
0'Quinn, Hon. Jack Pope, Mr. Tom L. Ragland, Mr. Harry M.
Reasoner, Mr. Anthony J. Sadberry. »

1

Harry Tindall has recommended some changes in the Texas
_Rules of Civil Evidence. These are set out below.

Would you please vote for or against his proposals numbered
1,2, and the evidence aspect of 3.

The procedural part of proposal number 3 should be sent by
him to the appropriate subcommittee. The same goes for proposal
number 4,

Further, please add any arguments for or against 1, 2 and 3.
Should your additions indicate the need, I will submit these
proposals to you for reconsideration. Based on your vote, I will
prepare the subcommittee's recomme tion to the Advisory
Committee. //

ewell H. lakely, Chaxrma

Evidence Subcommittee

cc: Mr. Luther H. Soules, III, Chairman
Supreme Court Advisory Committee

Mr. Harry Tindall
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Newell Blakely

University of Houston Law Center
4600 Calhoun

Houston, Texas 77204-6371

Re: Proposals for amending Texas Rules of Civil Evidence and
related rules

Dear Newell:

I am writing to make the following suggestions as amendments to
the Texas Rules of Civil Evidence:

(1) I propose that Rule 705 be restored to its former version.
It has become a much-abused practice for a party to call an expert
witness and then to ask the expert witness on direct examination
what facts or data they relied upon in forming their opinion. The
expert is then given full opportunity to disclose to the jury on
direct examination much hearsay which would otherwise be kept from
the jury. I do not think this was the intended purpose of the
current rule, and completely reverses the approach by the Federal
Rules of Evidence and, from my research, is an.approach taken in
no other jurisdiction in the United States. I have read the
commentary as contained in the University of Houston Law Review.
The State Bar Evidence Committee's comment was that "creative"
objections have been raised as to whether the basis of the expert
opinion could be disclosed on direct examination. Frankly, I don't
think its very creative under the former rule in that while the
expert can disclose the sources of his information, he was not
allowed to testify at length as to all of the hearsay data relied
upon. The rule is further made confusing by the statement in
Birchfield v. Texarkana Hospital, 747 S.W.2d 361 (Tex. 1987),
wherein Justice Wallace said:

"Ordinarily an expert witness should not be permitted to
recound a hearsay conversation with a third person, even if
that conversation forms part of the basis of his opinion.
Tex.R.Evid. 801, 802." -

(2) I propose that Rule 902, Texas Rules of Civil Evidence, be
amended by adding & new Subsection (12) to incorporate Section
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18.001, Civil Practice and Remedies Code. Texas Rules of Civil
Evidence, Rule 902(12) would read as follows:

Affidavit Concerning Cost and Necessity of Services

(a) Except to an action on a sworn account, an
affidavit that the amount a person charged for a
service was reasonable at the time and place that
the service was provided and that the service was
necessary 1is sufficient evidence to support a
finding of fact by judge or jury that the amount

charged was reasonable and that the service was
necessary.

(b) The affidavit must:

(1) be taken before an officer with
authority to administer oaths;

(2) be made by:

(A) the person who provided the
_ service; or
ﬁ#} , (B) the person in charge of records
ke showing the service provided and
charge made; and

(3) include an itemized statement of the
service and charge.

(c) The party offering the affidavit in
evidence or the party's attorney must file the
affidavit with the clerk of the court and serve a
copy of the affidavit on each other party to the
case at 1least 30 days before the day on which

evidence is first presented at the trial of the
case. ’

(d) A party intending to controvert a claim
reflected by the affidavit. must file a
counteraffidavit with the clerk of the court and
serve a copy of the.counteraffidavit on each other -
party or the party's attorney of record:

(1) not latér than:

(A) 30' days after the day he
receives a copy of the
affidavit; and -

(B) at least 14 days before the day
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on which evidence is first
presented at the trial of the
case; or

(2) with leave of the court, at any time
before the commencement of evidence
at trial.

(e) The counteraffidavit muist give reasonable
notice of the basis on which the party filing
it intends at trial to controvert the claim
reflected by the initial affidavit and must be
taken before a perscn authorized to administer
oaths. The counteraffidavit must be made by a
person who is qualified, by knowledge, skill,
experience, training, education, or other
expertise, to testify in contravention of all
or part of any of the matters contained in the
initial affidavit.

(f) A form for the affidavit of such person as
shall make such affidavit as is permitted . in
paragraph (a) shall be sufficient if it follows this
form, although this form shall not be exclusive and
an affidavit which substantially complies with the
provisions of this rule:

AFFIDAVIT

Before me, the undersigned authority,
personally appeared , who, being
by me duly sworn, deposed as follows:

"My name is . I am over the
age of 18 years, of sound mind, capable of making
this affidavit, and personally acquainted with the
facts herein stated:

"I an the custodian of records of
. Attached hereto is/are
page(s) of records from

These said pages of records are an itemized
statement of the services and charges as shown on
the record and are kept by in the

regular course of business and it was the regular
course of business of - for an employee or
representative of ' , with knowledge of
the act, event, condition, opinion, or diagnosis
recorded to make the record or to transmit
information thereof to be included in such record:
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and the record was made at or near the time of the
act, event, condition, opinion or diagnosis recorded
or reasonably soon thereafter. The records attached
hereto are the originals or exact duplicates of the
originals, and are incorporated herein."

"The charge for the service provided was
reasonable at the time and place that the service

was provided, and the service ©provided was
necessary."
Affiant
STATE OF TEXAS
COUNTY OF
SIGNED under oath before me on , 19 .

Notary Public, State of Texas

Printed Name of Notary

My Commission Expires:

The proposal is a 1literal adoption of the statutes with minor
grammatical changes. The form affidavit has been added and is
patterned after Rule 902(10).

(3) I propose amending Rule 183, Texas Rules of Civil Procedure,
to be the same as Rule 43f, Federal Rules of Civil Procedure, which
reads as follows: '

"The Court may appoint an interpreter of its
own selection and may fix the interpreter's
reasonable compensation. The compensation shall be
paid out of funds provided by law or by one or more
of the parties as the court may direct, and may be
taxed ultimately as costs, in the discretion of the
court." S

The present rule speaks of summoning interpreters and punishing
them, which, of course, is never done in real practice. A comment
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would also be added to Rule 604, Texas Rules of Civil Evidence,
cross-referencing Rule 183.

(4) I propose we repeal Rules 184 and 184a with a comment at the
Newell Blakely

Page 5

December 19, 1988 .

end of each repealed rule stating Rule 184 has been added to Texas
Rules of Civil Evidence, Rule 202; and Rule 184a has been added to
Texas Rules of Civil Evidence, Rule 203. There is no point in
having these rules duplicated, even though they may be quasi-
procedural. That logic-could apply to numerous rules of evidence.

(5) Finally, I solicit your opinions regarding the relevance of
Section 18.031, Civil Practice and Remedies Code. Is this needed?

I look forward to receiving your comments with respect to the
above. ‘

Sincerely,
Harry L. Tindall

/ms

cc: Luther Soules
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"The present rule speaks of summoning interpreters and punishing
them, which, of course, is never done in real practice. A
comment would also be added to Rule 604, Texas Rules of Civil
Evidence, cross-referencing Rule 183."

H.T. PROPOSAL #4. (Calls for repeal of Rules 184 and 184a of
Texas Rules of Civil Procedure)

For proposal. "] propose we repeal Rules 184 and 184a with a
comment at the end of each repealed rule stating Rule 184 has
been added to Texas Rules of Civil Evidence, Rule 202; and Rule
184a has been added to Texas Rules of Civil Evidence, Rule 203.
There is no point in having these rules duplicated, even though

they may be quasi-procedural. That logic could apply to numerous
rules of evidence."

v

H.T. PROPOSAL #5.

"Finally, I solicit your opinions regarding the relevance of
Section 18.031, Civil Practice and Remedies Code. Is this

needed? I look forward to receiving your comments with respect
to the above."

N.B.: 18.031. Unless the interest rate of another state or
country is alleged and proved, the rate is presumed to be the
same as that established by law in this state and interest at
that rate may be recovered without allegation or proof.

Invitation to comment. One senses that Harry may have in mind
Evidence Rules 202 and 203 and the common law practice
background, together as satisfying any evidence needs in this

area. See in this connection Linda Addison's note (copy attached
hereto), January 1989 Texas Bar Journal 74.
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Linda L. Addison

Judicial Notice of Laws
Of Other States

By Linda L. Addison

© Linda L. Addison

Question:  How do I prove the law of another
state?
Answer: By judicial notice under (1) Texas

Rule of Civil Evidence 202 or (2)
Texas Rule of Civil Procedure 184.

Question:  How do I get a court to take judicial
notice of the law of a foreign state?
Answer: By giving the court sufficient infor-

mation to enable it to do so.

exas Rule of Civil Evidence 202 permits a courtto “. ..
take judicial notice of the constitutions, statutes, rules,
regulations, ordinances, court decisions, and common law of
every other state, territory, or jurisdiction of the United
States.” Texas Rule of Civil Procedure 184 was amended, effec-
tive Jan. 1, 1988, to conform with Texas Rule of Civil Evidence
202.1
The court may take judicial notice of the law of another state
on its own motion, or upon the motion of a party.2 A party
requesting that judicial notice be taken of the law of another
state “. . . shall furnish the court sufficient information to
enable it properly to comply with the request ..."?
“What constitutes ‘sufficient information’ must depend upon

the circumstances, including the features of the libraries avail-

able to the particular judge to whom the motion is addressed.

At a minimum, the law supporting the claims or defenses -

invoked should be particularly set forth, with accurate citations
to cases, statutes, and constitutions.”4
The Corpus Christi Court of Appeals recently considered

~\ what is “sufficient information to enable [the court to] properly

comply with the request” for judicial notice in Ewing v. Ewing.5
At issue in Ewing was whether appellant had provided the trial

74 Texas Bar Journal January 1989

court with sufficient information to enable it to take judicial
notice of California law.

Ewing concerned a former wife’s entitlement to her ex-hus-
band’s military retirement benefits pursuant to a settlement
agreement incorporated into a divorce decree issued in the state
of California. On appeal, the wife complained that the trial
court erred in failing to take judicial notice of the laws of
California to interpret the divorce decree.

Attrial, the wife had introduced the California judgment and
the trial judge agreed to “take judicial notice of what is in it.”¢
The wife argued on appeal that this was a sufficient request
under Texas Rule of Civil Evidence 202 and Texas Rule of Civil
Procedure 184 to require the court to take judicial notice not
only of the decree, but of California law in general.

The Corpus Christi court disagreed. The court explained that
this “supposed request certainly did not ‘furnish the Judge
sufficient information to enable him properly to comply with
the request.”’” Nor did the request for judicial notice “set forth
with some particularity the law that is to be relied upon.”®

Remember that in the absence of evidence of the foreign
state’s law, the court presumes that the foreign state’s law is the
same as Texas law.® The Ewing court held that in the absence of
a proper request to take judicial notice of California law, trial
court was correct in presuming it to be the same as Texas law.10

Tex. R. Civ. P. 184, Comment to 1988 Change.

Tex. R. Civ. Evid. 202; Tex. R. Civ. P. 184,

Id. The party requesting judicial notice must give all parties notice
of the request, so that the other parties may respond and/or
request an opportunity to be heard on the motion. Id.

Goode, Wellborn and Sharlot, Texas Practice, Guide to the Texas
Rules of Evidence: Civil and Criminal §202.1 (1988).

739 S.W.2d 470 (Tex. App. — Corpus Christi, 1987, no writ).

Id. at 472,

Id.

Id.

See, e.g., Freudenmann v. Clark and Associates, Inc., 599 5.W.2d
132, 135 (Tex. Civ. App. — Corpus Christi 1980, no writ).

10. 739S.W.2d at472.

b “bh
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A partner in the Houston law firm of Fulbright & Jaworski,
Linda L. Addison has authored the Annual Survey of Texas
Evidence Law for the Southwestern Law Journal since 1982.
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SCAC SUBCOMMITTEE RECOMMENDATION

EVIDENCE SURUODMMIY TER
SUPREME COURT ADVISUORY CUMMITTEE

REQUEST FOR NEW KULE UR CHANGE OF EXLISTING KROLE — TEXAS RULES OF
CIVvIL EVIDENCE

1. EXACT WORDING OF EXISTING RULE.

these rules relating o qgualification as an expert and the
administration of an cath or affirmation that he will make a true
translation.
Z. PROFOSED RULE: MARK THROUGH DELETIONS TO EXISTING RULE WITH
DASHES: UNDERLINE FRUPUSED NEW WUORDING:
Rule &04. An 1nterpreter is subject to the provisions of
these rules relating to qualification as an expert and the

adniinistration of an ocath ar affirmation that he will make a true

translation.

' Rule 6Q4. An interpreter is subject t> the provision of

Comment:  See Rule 183, Texas Rules of Civil Procedure,

respecting appointment of interpreters.

Note: R condition precedent to the addition of this comment
is the amendment of Rule 183, Texas Rules of Civil

Procedure. See paragraph 4 below.

3. CHANGE REQUESTED BY:
Mr. Harry L. Tindall
Tindall & Foster
2801 Texas Commerce Jower
Houstony, Texas 77802-3894

4. BRIEF STATEMENT OF REASONS FDR REMUESTED CHANGES AND
ADVANTABES TO EE- SERVED BY PRUPUSED NEW RULE:

"] propose amending Rule 1832, Texas Rules of Civil
FProcedure, to be the same as kule 43f, Federal Rules of Civil
Frocedure, which reads as follows: :

“The Court may appoint an interpreter of its own selection
angd may fix the interpreter’*s reasconable compensation. The
compensation shall be paid out of funds provided by law or by one
or more of the parties as the court may direct, and may be taxed
ultimately as costs, in the discretion of the court."”
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“"The present rule speaks of summoning interpreters and

puriishing them, which, of course, is never done in real practice.
A comment would also be added to Rule EV4, Texas Kules of Civil
Evidence, cross—referencing kule 183."

BRIEF STRATEMENY OF ARGUMENTS REHINST EROFUSED NEW KULE :

ANY SFECIAL COMMENTS EBY EVIDENCE SUBCOMMITTEE MEMBERS:
EVIDENCE COMMITTEE RECOMMENDA) IDUN: .

For the amerdmernt &-. 3 members abstaining.

CAVEAT = lLthe evidence subcommittee did not consider the

proposed chanpe in rule 183, texas rules of civil procedure,
that proposal beirng beyond it's Jurisdiction.)
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UNIVERSITY OF HOUSTON -
LAW CENTER /) / )/ Ll —
January 13, 1989

Members of Standing Subcommittee on Rules of Evidence, Supreme
Court Advisory Committee: Ms. Elaine Carlson, Mr. Franklin
Jones, Jr., Mr. Gilbert I. Lowe, Mr. Steve McConnico, Mr. John M.
0'Quinn, Hon. Jack Pope, Mr. Tom L., Ragland, Mr. Harry M.
Reasoner, Mr. Anthony J. Sadberry.

Harry Tindall has recommended some changes in the Texas
Rules of Civil Evidence. These are set out below.

Would you please vote for or against his proposals numbered
1,2, and the evidence aspect of 3.

The procedural part of proposal number 3 should be sent by
him to the appropriate subcommittee. The same goes for proposal
number 4.

Further, please add any arguments for or against 1, 2 and 3.
Should your additions indicate the need, 1 will submit these
proposals to you for reconsideration. Based on your vote, I will
prepare the subcommittee's recomme tion to the Adv1sory

Committee. /
ﬁc‘/v({
ewell H lakely, Chalrma

idence Subcommittee

cc: Mr, Luther H. Soules, III, Chairman
Supreme Court Advisory Committee

Mr. Harry Tindall
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Newell Blakely

University of Houston Law Center
4600 Calhoun

Houston, Texas 77204-6371

Re: Proposals for amending Texas Rules of Civil Evidence and
related rules

Dear Newell:

I am writing to make the following suggestions as amendments to
the Texas Rules of Civil Evidence: '

(1) I propose that Rule 705 be restored to its former version.
It has become a much-abused practice for a party to call an expert
witness and then to ask the expert witness on direct examination
what facts or data they relied upon in forming their opinion. The
expert is then given full opportunity to disclose to the jury on
direct examination much hearsay which would otherwise be kept from
the jury. I do not think this was the intended purpose of the
current rule, and completely reverses the approach by the Federal
Rules of Evidence and, from my research, is an approach taken in
no other jurisdiction in the United States. I have read the
commentary as contained in the University of Houston Law Review.
The State Bar Evidence Committee's comment was that '"creative"
objections have been raised as to whether the basis of the expert
opinion could be disclosed on direct examination. Frankly, I don't
think its very creative under the former rule in that while the
expert can disclose the sources of his information, he was not
allowed to testify at length as to all of the hearsay data relied
upon. The rule is further made confusing by the statement in
Birchfield v. Texarkana Hospital, 747 S.W.2d 361 (Tex. 1987),
wherein Justice Wallace said:

"Ordinarily an expert witness should not be permitted to
recound a hearsay conversation with a third person, even if
that conversation forms part of the basis of his opinion.
Tex.R.Evid. 801, 802.":

(2) I propose that Rule 902, Texas Rules of Civil Evidence, be
' amended by adding & new Subsection (12) to incorporate Section
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18.001, Civil Practice and Remedies Code. Texas Rules of Civil
Evidence, Rule 902(12) would read as follows:

Affidavit Concerning Cost and Necessity of Services

(a) Except to an action on a sworn account, an
affidavit that the amount a person charged for a
service was reasonable at the time and place that
the service was provided and that the service was
necessary 1is sufficient evidence to support a
finding of fact by judge or jury that the amount

charged was reasonable and that the service was
necessary.

(b) The affidavit must:

(1) be taken before an officer with
authority to administer oaths;

(2) Dbe made by:

(A) the person who provided the
service; or :
,§i> (B) the person in charge of records
jE showing the service provided and
charge made; and '

(3) include an itemized statement of the
service and charge.

(c) The party offering the affidavit in
evidence or the party's attorney must file the
affidavit with the clerk of the court and serve a
copy of the affidavit on each other party to the
case at least 30 days before the day on which
evidence is first presented at the trial of the
case.

(d) A party intending to controvert a claim
reflected by the affidavit. must file a
counteraffidavit with the clerk of the court and
serve a copy of the.counteraffidavit on each other
party or the party's attorney of record:

(1) not later than:

(A) 30 days after the day he
receives a copy of the
affidavit; and

(B) at least 14 days before the day

5. - AR .
"y 14
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on which evidence 1is first
presented at the trial of the
case; or

(2) with leave of the court, at any time
before the commencement of evidence
at trial.

(e) The counteraffidavit must give reasonable
notice of the basis on which the party filing
‘it intends at trial to controvert the claim
reflected by the initial affidavit and must be
taken before a person authorized to administer
oaths. The counteraffidavit must be made by a
person who is qualified, by knowledge, skill,
experience, training, education, or other
expertise, to testify in contravention of all
or part of any of the matters contained in the
initial affidavit.

(£f) A form for the affidavit of such person as
shall make such affidavit as 1is permitted in
paragraph (a) shall be sufficient if it follows this

ﬁ;) form, although this form shall not be exclusive and
an affidavit which substantially complies with the
provisions of this rule:

AFFIDAVIT
Before me, the undersigned authority,

personally appeared , who, being
by me duly sworn, deposed as follows:

"My name is . I am over the
age of 18 years, of sound mind, capable of making
this affidavit, and personally acquainted with the
facts herein stated:

"y am the custodian of records of
. Attached hereto is/are
page(s) of records from
These said pages of records are an 1temlzed
statement of the services and charges as shown on
the record and are kept by in the
regular course of bu51ness and it was the regular
course of business of - for an employee or
representative of , with knowledge of
the act, event, condition, opinion, or diagnosis
recorded to make the record or to transmit
information thereof to be included in such record;
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and the record was made at or near the time of the
act, event, condition, opinion or diagnosis recorded
or reasonably soon thereafter. The records attached
hereto are the originals or exact duplicates of the
originals, and are incorporated herein."

"The charge for the service provided was
reasonable at the time and place that the service

was provided, and the service provided was
necessary."

Affiant

STATE OF TEXAS
COUNTY OF o

SIGNED under oath before me on

Notary Public, State of Texas

Printed Name of Notary

My Commission Expires:

The proposal is a literal adoption of the statutes with minor

grammatical changes. The form affidavit has been added and is
patterned after Rule 902(10).

(3) I propose amending Rule 183, Texas Rules of Civil Procedure,
to be the same as Rule 43f, Federal Rules of Civil Procedure, which
reads as follows:

"The Court may appoint an interpreter of its
own selection and may fix the interpreter's
reasonable compensation. The compensation shall be
paid out of funds provided by law or by one or more
of the parties as the court may direct, and may be
taxed ultimately as costs, in the discretion of the

court."
i{) The present rule speaks of summoning interpreters and punishing
= them, which, of course, is never done in real practice. A comment

00042
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would also be added to Rule 604, Texas Rules of Civil Evidence,
cross-referencing Rule 183.

(4) I propose we repeal Rules 184 and 184a with a comment at the
Newell Blakely

Page 5

December 19, 1988

end of each repealed rule stating Rule 184 has been added to Texas

Rules of Civil Evidence, Rule 202; and Rule 184a has been added to
Texas Rules of Civil Evidence, Rule 203. There is no point in
having these rules duplicated, even though they may be quasi-
procedural. That logic could apply to numerous rules of evidence.

(5) Finally, I solicit your opinions regarding the relevance of
Section 18.031, Civil Practice and Remedies Code. Is this needed?

I look forward to receiving your comments with respect to the
above.

Sincerely,

Harry L. Tindall
/ms

cc: Luther Soules



STATE OF TEXAS
COUNTY OF

SIGNED under oath before me on

Notary Public, State of Texas

Printed Name of Notary

My Commission Expires:

For proposal. "I propose that Rule 902, Texas Rules of Civil
Evidence, be amended by adding a new subsection (12) to
incorporate Section 18.001, Civil Practice and Remedies Code.
The proposal is a literal adoption of the statutes with minor
grammatical changes. The form affidavit has been added and is
patterned after Rule 902(10)."

Against proposal. The rule would provide that the affidavit is
sufficient to support a finding of fact. The rules of evidence
deal with admissibility and not with sufficiency. To breach that
line would certainly open floodgates. The progenitor of section
18.001 was article 3737h, and proposals for putting 3737h into
the evidence rules have been rejected by both the Supreme Court
Advisory Committee and the State Bar Committee on Administration
of the Rules of Evidence. The line should be held barring
sufficiency matters from the evidence rules. ‘

H.T. PROPOSAL #3

Rule 604. An interpreter is subject to the provisions of these
rules relating to qualification as an expert and the
administration of an oath or affirmation that he will make a true
translation. ' '
Comment : See Rule 183, Texas Rules of Civil Procedure,
respecting appointment of interpreters,

For proposal. "I propose amending Rule 183, Texas Rules of Civil
Procedure, to be the same as Rule 43f, Federal Rules of Civil
Procedure, which reads as follows:

al

"The Court may appoint an interpreter of its own
selection and may fix the interpreter's reasonable
compensation. The compensation shall be paid out of funds
provided by law or by one or more of the parties as the
court may direct, and may be taxed ultimately as costs, in
the discretion of the court.”
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"The present rule speaks of summoning interpreters and punishing
them, which, of course, is never done in real practice. A
comment would also be added to Rule 604, Texas Rules  of Civil
Evidence, cross-referencing Rule 183."

H.T. PROPOSAL #4. (Calls for repeal of Rules 184 and 184a of
Texas Rules of Civil Procedure)

For proposal. "] propose we repeal Rules 184 and 184a with a
comment at the end of each repealed rule stating Rule 184 has
been added to Texas Rules of Civil Evidence, Rule 202; and Rule
184a has been added to Texas Rules of Civil Evidence, Rule 203.
There is no point in having these rules duplicated, even though

they may be quasi-procedural. That logic could apply to numerous
rules of evidence."

H.T. PROPOSAL #5,

"Finally, I solicit your opinions regarding the relevance of
Section 18.031, Civil Practice and Remedies Code. Is this

needed? I look forward to receiving your comments with respect
to the above."

N.B.: 18.031. Unless the interest rate of another state or
country is alleged and proved, the rate is presumed to be the
same as that established by law in this state and interest at
that rate may be recovered without allegation or proof.

Invitation to comment. One senses that Harry may have in mind
Evidence Rules 202 and 203 and the common law practice
background, together as satisfying any evidence needs in this
area. See in this connection Linda Addison's note (copy attached
hereto), January 1989 Texas Bar Journal 74,
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SCAC SUBCOMMITTEE RECOMMENDATION V//

EVIDENCE SUBCOMMITTEE
SURREME CDURY RADVISURY COMMLITTEE

REQUEST FOR NEW RULE Or CHANGE OF EXISTING RULE - TEXAS RULES OF
CIVIL EVIDENCE

1. EXALT WORDIMNGE UOF EXISTING RULE:

Rule €14, Exclusion of Witnesses

At the request of a party the court shall order witnesses
excluded so that they carmot her the testimony of other
witnesses, arnd it may make the orger of iis own motion. This
rule does not authorize exclusion of (1) a party who is a natural
person or the spouse of such natural person, or (&) an officer or
employee of a party which is not a natural person designated as
its representative by its attorney, dp {(3) a person whose_
presence is shown by a party to be essential to the presentation
of his cause.

£ PROFOSED RULE: MARK THROLUGH DELETIUNS T0 EXISTING RULE WITH
DASHES: UNDERLINE FPROFOSED NEW WORDING:
ARule E14. EXCLUSION UF WITRNESSES..
At the Pequeét of a party the court shall order witnesses

excluded so that they cannot hear the testimony of other

witnesses, and it may make the order of 1ts own metion. This

rule does not authorize exclusion>of (1) é party who is a natural
person or the spouse of such naturél person, or (&) an officer or
employee of a party which is not a natural person designated as
its representative by its attorney, - or (3) a pérson whose
presence is shown by a party to be essential to the presentation

of his or her cause. This rule may be made applicable to the

taking of an oral depgsition, (i) by agreement of all parties, or

() by order of the court on its own motion, or on__motion of a

party, after notice to all parties and_hearing.

3 CHANGE REQUESTED BY:
Mr. James L. Brister
Stubblefield, Erister & Schoolcraft
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S5isk—=Varn Voorhis Frofessional Building
=117 Pat Booker Road, Suite A
Universal City, Texas 78148

4. BRIEF STRTEMENT OF REASUNS FOR REQUESTED CHANGES AND
ADVANTAGES TD BE SERVED BY FROUFUSED NEW KRULE:

"The second situation which 1 have encountered on more than
one occasion, 1s the taking of oral depcositions in which other
rnon—party witnesses are in attendance. Of course, the rule in a
Court hearing allows the witnesses to be excluded. “The kKule®
(Rule 614 of the Rules of Civil Evidence), in which the "Court®"
shall arder witnesses excluded so that they canmnot hear the
testimony of other witnesses. However, - there is no rule tao
pravide direction in this situation. brn the other hand, the non-—
party witnesses can read the deposition after it is transcribed.
Should “the Rules® be made applicable to oral depositions to
exclude non—-party witnesses?" .

O. BRIEF STRTEMENT DF ARGUMENTS AGARAINST FROFOSED RNEW RULE:

Court has inherent power to order this on request. Further,
as proposed does not “"seal" the deposition. Accordingly, its
effectiveness is questiocnable.

€. ANY SPECIAL COMMENTS BY EVIDENCE SUBCOMMITTEE MEMEBERS =

Ragland: Delete "oral” so rule would apply to depositions
on written auestions, Rule 208, 7T.R.C.PF.

Sadberry: Some form of additional protection (such as
sealing the original, protective order against disclosure as in
trade secrets situations, etc.) may be necessaryj; however, that
could easily be incorporated in the court order if rnecessary.

7. EVIDENCE SUBCOMMITTEE RECUMMENDATION:
For the amendment, 4-2. S members abstaining.
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LAW OFFICES

LUTHER H. SOULES Il

ATTORNEYS AT LAW
A PROFESSIONAL CORPORATION

TENTH FLOOR
REPUBLIC OF TEXAS PLAZA

-

KENNETH W. ANDERSON 175 EAST HOUSTON STREET WAYNE 1. FACAN
KEITH M. BAKER SAN ANTONIO, TEXAS 78205-2230 ASSOCIATED COUNSEL
STEPHANIE A. BELBER

CHRISTOPHER CLARK (512) 224-9144 TELECOPIER

ROBERT E. ETLINCER (512) 224-7073
MARY 5. FENLON

LAURA D. HEARD

REBA BENNETT KENNEDY

CLAY N. MARTIN

JUDITH L. RAMSEY

SUSAN SHANK PATTERSON

LUTHER M. SOULES ili May 17, 1989

Professor Newell Blakely
University of Houston Law Center
4800 Calhoun Road

Houston, Texas 77004

Re: Proposed Change to Rule 614, Texas Rules of Civil
Evidence

Dear Professor Blékely:

Enclosed herewith please find a copy of a letter sent to me
by Justice Nathan L. Hecht regarding proposed changes to Rule
614. Please be prepared to report on this matter at our next
SCAC meeting. I will include the matter on our next agenda.

As always, thank you for your keen attentlon to the bu51ness

of the Advisory Committee.
IIIJ

JHER H. SOULES III

LHSIII/hjh
Enclosure :
cc: Honorable Stanley Pemberton

00048




THE SUPREME COURT OF TEXAS

CHIEF JUSTICE PO. BOX 12248 CAPITOL STATION CLERK
THOMAS R. PHILLIPS JOHN T. ADAMS
AUSTIN, TEXAS 78711
JUSTICES (512) 4631312 EXECUTIVE ASST.
FRANKLIN S. SPEARS WILLIAM L. WILLIS
C. L RAY . :
RAUL A GONZALEZ ADMINISTRATIVE ASS'T.
OSCAR H. MALZY MARY ANN DEFIBAUGH
~ EUGENE A COOK May 15, 1989

JACK HIGHTOWER
NATHAN L. HECHT
LLOYD DOGGETT

Luther H. Soules III, Esq.

Soules & Wallace

Republic of Texas Plaza, 19th Floor .

175 East Houston Street : -
San Antonio TX 78205-2230

Dear Luke:

Please include on the Advisory Committee’s next agenda the
following issues which have arisen recently during conferences of
the Supreme Court:

1. Regarding TRCP 267 and TRE 614: May “the rule”
be invoked in depositions? :

2. Regarding TRCP 330: Should there be general
rules for multi-district litigation generally? Should
there be rules prescribing some sort of comity for

litigation pending in federal courts and courts of other
states?

2. Regarding TRAP 4-5: Should the filing period
be extended when the last day falls on a day which the
court of appeals observes as a holiday even though it is
not a Saturday, Sunday, or legal holiday?

3. Regarding TRAP 84 and 182(b): Should an appel-
late court be authorized to assess damages for a frivo-
lous appeal against counsel in addition to a party?

4. Regarding TRAP 90(a): Should the courts of
appeals be required to address the factual sufficiency
of the evidence whenever the issue is raised, unless the
court of appeals finds the evidence legally insufficient?

5. Regarding TRAP 130(a): What is the effect of
filing an application for writ of error before a motion
for rehearing is filed &nd ruled upon by the court of
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Luther H. Soules III, Esq.
May 15, 1989 -- Page 2

appeals? Does the court of appeals lose jurisdiction of
the case immediately upon the filing of an application
for writ of error, or may the appellate court rule on a
later-filed motion for rehearing, even if the ruling
involves a material change in. the court’'s opinion or
judgment? See Doctors Hospital Facilities v. Fifth Court
~of Appeals, 750 S.W.2d 177 (Tex. 1988).

Two additional matters I would appreciate the Committee
considering are whether to incorporate rules on professional
conduct, such as those adopted in Dondi Properties Corp. V.
Commercial Savings and Loan Ass’'n, 121 F.R.D. 284 (July 14, 1988),

and whether the electronic recording order should be included in
the rules.

Also, please include on the agenda the issues raised in the
enclosed correspondence.

Thank you for your dedication to the improvement of Texas

rules.

Nathan L. Hecht
Justice

Sincerel

00050



LAW OFFICES

SOULES &8 WALLACE
ATTORNEYS AT LAW
KENNETH W. ANDERSON, jR. A PROFESSIONAL CORPORATION
KEITH M. BAKER

TENTH FLOOR TELEFAX
CHRISTOPHER CLARK SAN ANTONIO
REPUBLIC OF TEXAS PLAZA
HERBERT CORDON DAVIS (512) 224-7073
ROBERT E. ETLINGER! 175 EAST HOUSTON STREET

MARY S, FENLON
CEORCE ANN HARPOLE
LAURA D. HEARD (512) 224-9144
REBA BENNETT KENNEDY

CLAY N. MARTIN

SAN ANTONIO, TEXAS 78205-2230 AUSTIN
(512) 327-4105

j. KEN NUNLEY WRITER'S DIRECT DIAL NUMBER:
JUDITH L. RAMSEY

SUSAN SHANK PATTERSON . -
SAVANNAH L ROBINSON
MARC ). SCHNALL *

LUTHER H. SOULES Il 1 February 3, 1989 -
WILLIAM T. SULLIVAN

JAMES P. WALLACE * l

Professor Newell Blakely ' B
University of Houston Law Center

4800 Calhoun Road

Houston, Texas 77004

Re: Proposed'Change to Rule 614, Texas Rules of Civil
Evidence

Dear Professor Blakely:

Enclosed herewith please find a copy of a letter sent to me
by James L. Brister regarding proposed changes to Rule 169.
Please be prepared to report on this matter at our next SCAC
meeting. I will include the matter on our next agenda.

As always, thank you for your keen attention to the business
of the Advisory Committee.

THER H. SOULES III

LHSIII/hjh ' '
Enclosure :
cc: Justice Nathan Hecht .
Mr. James L. Brister .
Honorable Stanley Pemberton :
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LAaw OFFICES S 67//3 f g 5’(!
STUBBLEFIELD, BRISTER & SCHOOLCRAFT
A PROFESSIONAL CORPORATION W W
JAMES L. BRISTER SISK=VAN VOORHIS PROFESSIONAL BUILDI
ALAN L. SCHOOLCRAFT 2117 PAT BOOKER ROAD. SUITE A
CITY. TEXAS 7814
CHARLES R. STUBBLEFIELD UNIVERSAL 8

(512) 659-1956

TELECOPIER (512) 659-6307

February 1, 1989 )<C; C%”% é;UZZZZK

—~—

i

Mr. Luther H. Soules III

Attorney at Law =
175 E. Houston Street

Republic of Texas Plaza

Tenth Floor

San Antonio, Texas 78205

, ;;£0/¢L~/ Re: Proposed changes in rules
Deii///}/86ﬁies:

As I was in attendance of your presentation on the current
rules during the seminar at San Antonio, I noted your suggestion
regarding notification of potential problems to you for your
advisory committee to investigate and remedy, if possible.

Recently I have had two (2) separate situations in which the
rules do not seem to cover.

The first is that of the filing or non-filing of responses
to discovery. As you know, the current discovery rules require
that Interrogatories and Request for Production not be filed with
the District Clerk, whereas the Request for Admissions and
responses thereto, under Rule 16977fequ1re that they shall "be

filed promptly in the Clerk's office." However, I have
experienced the situation where the party requesting discovery
has included the Interrogatories, Production Request, and

Admission Request, in the same document. Of course, by answering
them in the same document, you have thus created the situation
that, on the one hand, the rules will not allow the filing of the
dlscovery request and responses, and on the other hand, the
discovery rules require filing of the discovery request. It
would seem that a solution to this problem would be to amend Rule
169 to say that Request for Admissions and responses thereto must

be submitted separately for response and cannot be included in
other discovery requests.

The second situation which I have encountered on more than
one occasion, is the taklng of oral depositions in which other
non-party witnesses are in attendance. O0f course, the rule in a
Court hearing allows the witnesses to be excluded. "The Rule"
(Rule 614 of the Rules of Civil Evidence), in which the "Court"
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Mr. Luthef H. Soules
February 1, 1989
Page 2

shall order witnesses excluded so that they cannot hear the
testimony of other witnesses. However, there is no rule to
provide direction in this situation. On the other hand, the non-
party witnesses can read the deposition after it is transcribed.

Should '"the Rules" be made applicable to oral depositions to
exclude non-party witnesses?

..
Lem

I am very interested in assisting the Bar and Bench in
improving the Rules of Civil Procedure. Please advise how I
might participate with your Advisory Group as a member.

Thank you very much for your help in this matter.

Sincerely,

AMES L. BRISTER
JLB/1km
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Rule 703. Bases of Opinion Testimony

The facts or data in the particular case upon which an
expert bases an Wlg opinion or inference may be those perceived by
or PAAE/KAPYn/Egp reviewed by the expert Wim at or before the hearing.

gl

X'a type reasoé%ly relied upon by experts in the particular field

in forming opinions or inferences upon the subject, the facts or
data need not be'admissible in evidence.
Comment: This amendment conforms this rule of evidence with

the rules of discovery in utilizing the word ”reviewed.”
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LAW OFFICES
SOULES & WALLACE l

ATTORNEYS AT LAW
KENNETH W. ANDERSON, JR. A PROFESSIONAL CORPORATION

KEITH M. BAKER TENTH FLOOR TELEFAX

CHRISTOPHER CLARK -

REPUBLIC OF TEXAS PLAZA a SAN ANTONIO '
HERBERT CORDON DAVIS ~ 5122 2247073
ROBERT E. ETLINGER! |75 EAST HOUSTON STREET
MARY 5. FENLON SAN ANTONIO, TEXAS 78205-2230 AUSTIN

GCEORCE ANN HARPOLE .
LAURA D. HEARD (512) 224-9144-
REBA BENNETT KENNEDY .
CLAY N. MARTIN

(512) 327-4105 |

J. KEN NUNLEY WRITER'S DIRECT DIAL NUMBER:
JUDITH L RAMSEY -
SUSAN SHANK PATTERSON

SAVANNAH L ROBINSON

MARC J. SCHNALL *

LUTHER H. SOULES 1it " April 12 , 1989 : -
WILLIAM T. SULLIVAN

JAMES P. WALLACE$

Mr. Steve McConnico
Scott, Douglass & Keeton

12th Floor, First City Bank Building
Austin, Texas 78701-2494

: i ¥
Re: Proposed Change to Texas Rule of Civil Procedure 703
i Dear Steve:
} Enclosed herewith please a redlined version of Rule 703.

Pleage be prgpared to report on this .matter at our next SCAC
meeting. I will include the matter on our next agenda.

of the Advisory Committee.

Very/truly yours,

(e

LUTHER H. SOULES III

LHSIII/hjh
Enclosure
cc: Honorable Nathan Hecht

As always, thank you for your keen attention to the business l

AUSTIN, TEXAS OFFICE: BARTON QAKS PLAZA TWO, SUITE 315

90! MoPac EXPRESSWAY SOUTH, AUSTIN, TEXAS 78746 TEXAS BOARD OF LECAL SPECIALIZATION
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CORPUS CHRISTI, TEXAS OFFICE: THE GOO BUILDING, SUITE 1201 t BOARD CERTIFIED CIVIL APPELLATE LAW

GO0 LEQPARD STREET, CORPUS CHRISTI, TEXAS 78473 * BOARD CERTIFIED COMMERCIAL AND

(512) 883-7501 RESIDENTIAL REAL ESTATE LAW l



SéAC SUBSCOMMITTEE RECOMMENDATION b///

Bl

EVIDENCE SURCUMMLT TEE
SURKEME COURT ADVISORY COMMITTEE

REQUEST FOR NEW RULE OR LCHARNGE OF EXISTING KULE — TEXAS RULES OF
CI1VIL EVIDENCE. '

i. EXACT WORDING OF EXISTING RULE:
RULE 7&S. Disclosure of . Facts or Data  Underlying Expert
Opinicon

The expert may testify in terms of opinion or inference and
give his reasons therefor without prior disclosure of the
underlying facts or data, unless the court reguires otherwise.
The expert may in any event disclose on direct examination, or be
reauired to disclose on cross—examination, the underlying facts
or data. : ~

1= PROFODSED RULE:  mMARHK THROUGH DELETIONS TO EXISTING RULE WITH
DASHES: UNDERLINE FROPOSED NEW WORDING:

RULE 7@5. Disclosure of Facts Ur Data Underlying Expert

Opinion. The expert may testify in terms of opinion or inference

and give his reasons therefor without.prior disclosure of the
underlying facts or data, unless the court requires otherwise.
.The expert may in any event [arsc&pse—on—dire:b—exam&nat&on}—or)
be required to discl&se [onm—cross—eaxaminattons;) the underlying

facts or data on cross—examination,

L

- CHARGE REQUESTED RY:

Mr. Harry L. Tindall

Tindall & Faster

e831 Texas Commerce Tower

Houston, Texas 77002-3094
4, BRIEF STATEMENT OF KREASONS FDR REGUESTED CHANBGES AND
ADVANTAGES TO BE SERVED BY PROPDSED NEW RULE:

“I propose that Rule 705 be restored to its former version.
I¥* has become a much-abused practice for a party to call an
expert witness and. then to' ask &the expert witness on direct
examination what facts or data they relied upon in forming their
opinian. The expert is then given full opportunity to disclose
tot he Jgury on direct examination much hearsay which would
actherwise be kept from the Jjury. 1 do rot think this was the
intended purpose of the current rule, and completely reverses the
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approach by  the Federal Kules ot Evioernce ard. from my research,
1€ an approach taxken ir N other Jurisdicraion in the Unitedg

States. 1 have reaa the commentary as contairned i the
University of Houston Law Review. The State Har Evidence
Committee’s comment was that "creative" obarections have been

raised as to whether the basis of the expert opinion could be
gisclosed on direct examination. Frankly, 1 don’t think 1ts very
creative under the former rule in that while the expert can
disclose the sowreces of nis 1nformaticor. he was not allowed to
testify at lerngth as to all of the nhearsay data relied upon. The
rule is further made confusing by the statement in Eirchfield wv.
Texarkana Hospital, 747 S.W.20 361 (Tex. 19872, wherein Justice
Wallace said: '

“rdinarily an expert witness should not be
permitted to recount a hearsay conversation with a

third person, even i1f the conversation forms part of_

the basis of bis opinion. Tex. R. Evid. 8u1l, Buz.*"

S. BR1EF STATEMENT OF ARGUMENTS ABAINSY FROUPDSED NEW RULE:

The Jury must evaluate the expert’s opinion. Its value is
tied to 1ts foundation. The more soundly grounded the opinion
the more apt it is to persuade the jury. The callinp party

should pbe allowed to bring out the soundness of the foundation.
The founagation facts or data need rot be admissible if they are
of the type reascnably reliied upon by experts in that field.

Rule 702 so states. Through discovery opponent krnows what ta
expect from the expert. He can timely object to facts or data
not meeting 7@3 requirements. If the foundation is altogether

too weak, cpponent  can  invoke 782, which reqguires that the
opinion assist the jJury, and thus keep out rnot only the facts or
data, but the opinion as well. ) :

See in this connection the BGOUDE, WELLEBORN, SHARLOT analysis
ATTACHED.

E. ANY SFECIAL COMMENTS BY EVIDENCE SUBCOMMITTEE MEMBERS:
Carlson: “"Seems the praoblem supporting the amendment could be
cured by pre—-trial discovery and motion in limine if warranted.®

7. EVIDENCE SURCUMMITTEE KRECOMMENDATION:
Apainst new rule 4-&. 3 members abstaining.
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Ch. 7 DISCLOSURE OF UNDERLYING FACTS
Rule 705
§ 705.3 Inadmissibility of Underlying Facts or Data

Under both Civil and Criminal Rule 705, an expert is entitled to
disclose the facts and data that underlie his opinion. This allows the
expert to explain why and how he reached his conclusion and enables
the jury to assess more accurately the validity of the opinion. This is
true even if the underlying facts and data would otherwise be inadmis-
sible.! In the large majority of cases, disclosure is clearly beneficial
and should routinely be permitted. In a small number of cases,
however, courts may be required to exercise their discretion to limit the
disclosure of otherwise inadmissible data.

Otherwise inadmissible evidence may be disclosed only for the
limited purpose of explaining the basis for an expert’s opinion and not
as substantive evidence.? Ordinarily this distinction lacks practical
significance. Occasionally, however, a party may attempt to use the
otherwise inadmissible hearsay to support a finding regarding some
other element of the case. This would be improper. For example,
under the Family Code, parental rights may be involuntarily terminat-
ed only if the court finds both that termination is in the child’s best
interest and that the parent has engaged in certain statutorily-enumer-
ated conduct, such as endangering the physical or mental well-being of
the child.® In appropriate circumstances, an expert might be permitted
to testify that termination would be in the child’s best interest 4 and
might base that opinion in part on assertions made to him by the child
or others regarding the parent’s conduct. These statements may be
recited by the expert in an effort to explain the basis of his opinion.
They could not be used as substantive evidence, however. That is, they
could not be used to support a finding that the parent engaged in such
conduct. Nor may otherwise inadmissible underlying data related by
the expert as explanation for his opinion be used to support the
judgment in a challenge to the sufficiency of the evidence.

§ 705.3
1. See § 703.3 supra.

2. See United States v. Wright, 783
F.2d 1091, 1100 (D.C.Cir.1986) (psychia-
trist’s recitation of what co-defendant had
told him admissible to explain psychia-
trist’s diagnosis, but not for truth of what
co-defendant said); Paddack v. Dave Chris-
tensen, Inc.,, 745 F.2d 1254, 1262-63 (9th
Cir.1984) (audit reports inadmissible as
proof of contribution deficiencies, but ad-
missible for limited purpose of explaining
basis of expert’s opinion); United States v.
Ramos, 725 F.2d 1322, 1324 (11th Cir.1984)
(court explicitly noted that hearsay state-
ments were admitted only to show basis of
expert’s opinion and not as substantive evi-
dence); Fox v. Taylor Diving & Salvage
Co., 694 F.2d 1349, 1356 (6th Cir.1983) ("An
expert is permitted to disclose hearsay for

the limited purpose of explaining the basis
for his expert opinion, » « « but not as
general proof of the truth of the underly-
ing matter « ¢« «”). See also Lewis v.
Southmore Savings Ass'n, 480 S.W.2d 180,
187 (Tex.1972) (“The expert's hearsay is
not evidence of the fact but only bears on
his opinion.”); Travelers Ins. Co. v. Smith,
448 S.W.24 541, 543-44 (Tex.Civ.App.—El
Paso 1969, writ ref'd n.r.e.) (statement by
deceased that he had been working on the
job when severe pains commenced admissi-
ble for purpose of explaining physician’s
opinion, but not as evidence that deceased
sustained injury in course of employment).

8. V.T.CAA, Family Code § 15.02.

4. Eg., Lane v. Jefferson Cty. Child
Welfare Unit, 564 S.W.2d 130, 132 (Tex.

Civ.App.—Beaumont 1978, writ ref'd
n.r.e).

535

00058

vl

/




?f

o b w————

e S —

. —— S g ¢ PSS
[

R s e P e e S e e A T i L R e S S i SR

§ 705.3

Rule 705

Criminal Rule 705(d) addresses the problems posed by exposing the
jury to otherwise inadmissible evidence that an expert has considered
in formulating his opinion. It directs the court to balance the proba-
tive value of the underlying facts in explaining the opinion against the
danger that the jury will use them for an improper purpose. If the
danger of improper use outweighs their probative value, Criminal Rule
705(d) mandates their exclusion. The court may prohibit any mention
whatsoever of the otherwise inadmissible underlying facts. Alterna-
tively, the court may simply restrict the expert to a description of the
types of underlying data upon which he relied.® Usually, however, a
limiting instruction will suffice to negate the danger that the jury will
improperly consider the inadmissible hearsay for its substantive pur-
pose ® and Criminal Rule 705(d) requires that one be given upon timely
request.

Despite the absence of any comparable provision in Civil Rule 705,
the authority and duty of the court to take such action pursuant to
Rules 105(a) and 403 cannot be doubted.” Indeed, the Supreme Court
recently stated that an expert ordinarily should not be permitted to
relate hearsay conversations with third parties, even if such conversa-
tions formed part of the expert’s opinion.! This language, contained in
dictum and made without reference to Rules 703 and 705, is ill-
considered and overbroad. The design of these rules was to allow
experts to testify in a way consistent with the manner in which they
conduct their professional activities. If an expert has relied upon
hearsay in forming an opinion, and the hearsay is of a type reasonably

OPINIONS AND EXPERT TESTIMONY Ch. 7

relied upon by such experts, the jury should ordinarily be permitted to -

hear it. Exclusion is proper only when the court finds that the danger
that the jury will improperly use the hearsay outweighs its probative
value for explanatory purposes. '

In a related vein, the court should not allow opposing counsel to
use cross-examination as a means of bringing inadmissible hearsay or
opinions before the jury. Although counsel must be permitted to
conduct a thorough cross-examination, he may not use inadmissible
hearsay reports or data of others to impeach the testifying expert when
the expert did not rely on the material in question.?

8. Cf. Grimshaw v. Ford Motor Co., 119 7. Cf. Almonte v. National Union Fire
Cal. App.3d 757, 788-89, 174 Cal.Rptr. 348, Ins. Co., 787 F.2d 763, 770 (1st Cir.1986)

369 (1981) (“While an expert may state on
direct examination the matters on which
he relied in forming his opinion, he may
not testify as to the details of such matters
if they are otherwise inadmissible.”).

6. But see United States v. Wright, 783
F.2d 1091, 1101 (D.C.Cir.1986) ("“in some
instances, even the most carefully drafted
limiting instructions directing the jury not
to consider a statement for its truth will
prove insufficient to protect a criminal de-
fendant”).

(trial court should not have allowed expert
on arson to testify to hearsay statements
upon which he relied in reaching conclu-
sion that fire was caused by arson where
statements went to question of who started
fire rather than simply whether fire was
deliberately set).

8. Birchfield v. Texarkana Mem. Hosep.,
747 S.W.24 361, 365 (Tex.1987).

9. See Bobb v. Modern Products, Inc,,

648 F.2d 1061, 1055-56 (6th Cir.1981) (trial
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UNIVERSITY OF HOUSTON LAW CENTER / 0 Q
UNIVERSITY PARK . -

HOUSTON, TEXAS 77004 L///
113/749-1422

UNIVERSITY OF HOUSTON -
'LAW CENTER /) ,y /) —

January 13, 1989

Members of Standing Subcommittee on Rules of Evidence, Supreme
Court Advisory Committee: Ms. Elaine Carlson, Mr. Franklin
Jones, Jr., Mr, Gilbert I. Lowe, Mr. Steve McConnico, Mr. John M,
0'Quinn, Hon. Jack Pope, Mr. Tom L. Ragland, Mr. Harry M.
Reasoner, Mr. Anthony J. Sadberry.

Harry Tindall has recommended some changes in the Texas
Rules of Civil Evidence. These are set out below.

Would you please vote for or against his proposals numbered
j{) 1,2, and the evidence aspect of 3.

The procedural part of proposal number 3 should be sent by
him to the appropriate subcommittee. The same goes for proposal
number 4, :

Further, please add any arguments for or against 1, 2 and 3.
Should your additions indicate.the need, 1 will submit these
proposals to you for reconsideration. Based on your vote, I will
prepare the subcommittee's recomme tion to the Advisory
Committee. // '

f@@@f 3// (
eyell H lakely, Chairma

Evidence Subcommittee

cec: Mr. Luther H. Soules, III, Chairﬁan
Supreme Court Advisory Committee

Mr. Harry Tindall
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TINDALL 8 FOSTER
ATTORNEYS AT LAW

2801 TEXAS COMMERCE TOWER

HOUSTON, TEXAS 77002-3094

TELEPHONE (713) 229-8733
TELECOPIER (713) 228-1303

HARRY L. TINDALL®*
CHARLES C. FOSTER®** BOARD CERTIFIED - TEXAS BOARD

PATRICK W. DUCAN®* OF LECAL SPECIALIZATION
KENNETH JAMES HARDER

LYDIA C. TAMEZ : December 19, 1988 CEAMILY LAW

ICAANF(IYCE EENPSSLDPV:JAEN ** MMICRATION 8 NATIONALITY LAW

Newell Blakely

University of Houston Law Center
4600 Calhoun

Houston, Texas 77204-6371

Re: Proposals for amending Texas Rules of Civil Evidence and
related rules

Dear Newell:

I am writing to make the following suggestlons as amendments to
the Texas Rules of Civil Evidence:

(1) I propose that Rule 705 be restored to its former version.
It has become a much-abused practice for a party to call an expert
witness and then to ask the expert witness on direct examination
what facts or data they relied upon in forming their oplnlon. The
expert is then given full opportunity to disclose to the jury on
direct examination much hearsay which would otherwise be kept from
the jury. I do not think this was the intended purpose of the
. current rule, and completely reverses the approach by the Federal
Rules of Evidence and, from my research, is an approach taken in
no other jurisdiction in the United States. I have read the
commentary as contained in the University of Houston Law Review.
The State Bar Evidence Committee's comment was that "creative"
objections have been raised as to whether the basis of the expert
opinion could be disclosed on direct examination. Frankly, I don't
think its very creative under the former rule in that while the
expert can disclose the sources of his information, he was not
allowed to testify at length as to all of the hearsay data relied
upon. The rule is further made confusing by the statement in

Birchfield v. Texarkana Hospital, 747 S.W.2d 361 (Tex. 1987),
wherein Justice Wallace said:

<

"Ordinarily an expert witness should not be permitted to
recound ‘a hearsay conversation with a third person, even if
that conversation forms part of the basis of his opinion.
Tex.R.Evid. 801, 802. :

(2) I propose that Rule 902, Texas Rules of Civil Evidence, be
amended by adding & new Subsection (12) to incorporate Section
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Newell Blakely
Page 2
December 19, 1988

i

Evidence, Rule 902(12) would read as follows:
Affidavit Concerning Cost and Necessity of Services

(a) Except to an action on a sworn account, an
affidavit that the amount a person charged for a
service was reasonable at the time and place that

. the service was provided and that the service was
necessary is sufficient evidence to support a
finding of fact by judge or jury that the amount
charged was reasonable and that the service was
necessary.

(b) The affidavit must:

(1) be taken before an officer with
authority to administer oaths;

(2) be made by:

(A) the person who provided the
service; or

(B) the person in charge of records
showing the service provided and
charge made; and

(3) include an itemized statement of the
service and charge.

(c) The party offering the affidavit in
evidence or the party's attorney must file the
affidavit with the clerk of the court and serve a
copy of the affidavit on each other party to the
case at least 30 days before the day on which
evidence is first presented at the trial of the
case.

(d) A party intending to controvert a claim
reflected by the affidavit . must file a
counteraffidavit with the clerk of the court and
serve a copy of the counteraffidavit on each other
party or the party's attorney of record:

(1) not later than:

(A) 30 - days after the day he
receives a copy of the

P ' affidavit; and ‘

‘f) (B) at least 14 days before the day

¥

b G G R B G N aE e
JEORTS )
eanon . .
\ ) /

18.001, cCivil Practice and Remedies Code. Texas Rules of Civil
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Newell Blakely
Page 3
December 19, 1988

on which evidence 1is first
presented at the trial of the
case; or

(2) with leave of the court, at any time
before the commencement of evidence
at trial. :

(e) The counteraffidavit must give reasonable
notice of the basis on which the party filing
it intends at trial to controvert the claim
reflected by the initial affidavit and must be
taken before a person authorized to administer
oaths. The counteraffidavit must be made by a
person who is qualified, by knowledge, skill,
experience, training, education, or other
expertise, to testify in contravention of all
or part of any of the matters contained in the
initial affidavit.

(£) A form for the affidavit of such person as
shall make such affidavit as' 1is permitted in
paragraph (a) shall be sufficient if it follows this
form, although this form shall not be exclusive and
an affidavit which substantially complies with the
provisions of this rule:

AFFIDAVIT

Before me, the undérsigned authority,
personally appeared , who, being
by me duly sworn, deposed as follows:

"My name is . I am over the
age of 18 years, of sound mind, capable of making
this affidavit, and personally acquainted with the
facts herein stated:

"y am the custodian of records of
. Attached hereto is/are
page(s) of records from

These said pages of records are an 1temlzed
statement of the services and charges as shown on
the record and are kept by in the
regular course of bu51ness and it was the regular
course of business of - - for an employee or
representative of ’ , with knowledge of

the act, event, condition, opinion, or diagnosis
recorded to make the record or to transmit
information thereof to be included in such record;
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Newell Blakely
s Page 4
*f) December 19, 1988

and the record was made at or near the time of the
act, event, condition, opinion or diagnosis recorded
or reasonably soon thereafter. The records attached
hereto are the originals or exact duplicates of the
originals, and are incorporated herein."

"The charge for the service provided was
reasonable at the time and place that the service

was provided, and the service provided was
necessary."
Affiant
STATE OF TEXAS
COUNTY OF
SIGNED under oath before me on , 19 .
5;) Notary Public, State of Texas

Printed Name of Notary

My Commission Expires:

The proposal is a literal adoption of the statutes with minor
grammatical changes. The form affidavit has been added and is
patterned after Rule 902(10). ‘

(3) I propose amending Rule 183, Texas Rules of Civil Procedure,
to be the same as Rule 43f, Federal Rules of Civil Procedure, which
reads as follows:

"The Court may appoint an interpreter of its
own selection and may fix the interpreter's
reasonable compensation. The compensation shall be
paid out of funds provided by law or by one or more
of the parties as the court may direct, and may be
taxed ultimately as costs, in the discretion of the
court." -

The present rule speaks of summoning interpreters and punishing
them, which, of course, is never done in real practice. A comment
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Page 5
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would also be added to Rule 604, Texas Rules of Civil Evidence,
cross-referencing Rule 183.

(4) I propose we repeal Rules 184 and 184a with a comment at the

Newell Blakely

Page 5

December 19, 1988

end of each repealed rule stating Rule 184 has been added to Texas

Rules of Civil Evidence, Rule 202; and Rule 184a has been added to
Texas Rules of Civil Evidence, Rule 203. There is no point in
having these rules duplicated, even though they may be quasi-
procedural. That logic could apply to numerous rules of evidence.

(5) Finally, I solicit your opinions regarding the relevance of
Section 18.031, Civil Practice and Remedies Code. Is this needed?

I look forward to receiving your comments with respect to the
above.

Sincerely,

Harry L. Tindall
/ms

cc: Luther Soules
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HARRY TINDALL's PROPOSALS FOR CHANGES IN THE TEXAS RULES OF CIVIL
EVIDENCE

H.T. PROPOSAL #1.

Rule 705. Disclosure Of Facts Or Data Underlying Expert Opinion.
The expert may testify in terms of opinion .or inference and give

v

his reasons therefor without prior disclosure of the underlying

facts or data, unless the court requires otherwise, The expert
may in any event Fdisclose-onr-dirrect-examinationr;-orl be required
to disclose Fomr-eross-examinationyl the underlying facts or data
on cross-examination,

For proposal. "I propose that Rule 705 be restored to its former
version, It has become a much-abused practice for a party to

call an expert witness and then to ask the expert witness on

direct examination what facts or data they relied upon in forming

their opinion, The expert is then given full opportunity to.

disclose to the jury on direct examination much hearsay which
would otherwise be kept from the jury. I do not think this was
the intended purpose of the current rule, and completely reverses
the approach by the Federal Rules of Evidence and, from my
research, is an approach taken in no other jurisdiction in the
United States. I have read the commentary as contained in the
University of Houston Law Review, The State Bar Evidence
Committee's comment was that "creative" objections have been
raised as to whether the basis of the expert opinion could be
disclosed on direct examination. Frankly, I don't think its very
creative under the former rule in that while the expert can
disclose the sources of his information, he was not allowed to
testify at length as to all of the hearsay data relied upon. The
rule is further made confusing by the statement in Birchfield v.

Texarkana Hospital, 747 S.W.2d 361 (Tex. 1987), wherein Justice
Wallace said:

"Ordinarily an expert witness should not be permitted
to recount a hearsay conversation with a third person, even
if that conversation forms part of the basis of his opinion.
Tex. R.Evid. 801, 802," " :

Against proposal. The jury must evaluate the expert's opinion.
Its value is tied to its foundation. The more soundly grounded
the opinion the more apt it is to persuade the jury. The calling
party should be allowed to bring out the soundness of the
foundation. The foundation facts or data need not be admissible
if they are of the type reasonably relied upon by experts in that
field. Rule 703 so states, Through discovery opponent knows
what to expect from the expert. He can timely object to facts or
data not meeting 703 requirements. If the foundation - -is
altogether too weak, opponent can invoke 702, which requires that
the opinion assist the jury, and thus keep out not only the facts
of data, but the opinion as well. »

See in this connection the GOODE, WELOBORN, SHARLOT analysis

-
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attached at the back.

H.T. PROPOSAL #2,

Rule 902(12). Affidavit Concerning Cost and Necessity of
Services

(a) Except to an action on a sworn account, and affidavit
that the amount a person charged for a service was reasonable at
the time and place that the service was provided and that the
service was necessary is sufficient evidence to support a finding
of fact by judge or jury that the amount charged was reasonable
and that the service was necessary.

(b) The affidavit must:

(1) be taken before an officer with authority to
administer oaths;

(2) be made by:
(A) the person who provided the service; or
(B) the person in charge of records showing the
service provided and charge made; and

(3) 1include an itemized statement of the service and
charge.

(c) The party offering the affidavit in evidence or the
party's attorney must file the affidavit with the clerk of the
court and serve a copy of the affidavit on each other party to
the case at least 30 days before the day on which evidence 1is
first presented at the trial of the case.

(d) A party intending to controvert -a claim reflected by
the affidavit must file a counteraffidavit with the clerk of the

court and serve a copy of the counteraffidavit on each other
party or the party's attorney of record:

(1) not later than:

(A) 30 days after the day he receives a copy of

the affidavit; and
(B) at least 14 days before the day on which

evidence is first presented at the trial of

the -casey; or

(2) with leave. of the court, at any time before the

commencement of evidence at trial.

(e) The counteraffidavit must give reasonable notice of the

basis on which the party filing it intends at trial to controvert

the claim reflected by the initial affidavit and must be taken

before a person authorized to administer oaths, The

-

00067



lis one thing to
sing the basis of
h. It is quite
impose on his
nding an expert
usory opinion.®

tnion26 in such
mary judgment

. summary judg-
ems. Summary
; if the evidence
A party seeking
xpert’s affidavit
‘on. If the party

ary judgment on
‘e to the level of

ich the trier of fact
by the opinion _testi-
evidence is clear,
stherwise credible and
tions and inconsisten-
. " yeadily contro-
Revco, D.S., Inc., 675 .
.pp.—Dallas 1984, no
neously granted sum-
on expert affidavit
ve in nature and did
ositive, and direct evi-
Horning, 587 S.W.2d
App.—Dallas 1979, no
laintiffs expert which
| in reasonable medical
connection existed be-
acts and plaintiff’s .a.l-
icient to raise genuine
of defendant’s affidavit
g plaintiff’s allegations).
:ppe, 633 F.2d 531, 53?—
rt’s affidavit admis-
intiff's opposition to mo-
judgment; although’ "3t
5w he had arrived at his
fidavit gave more than a
t defendant had been
E:erally 4 W. Dorsaneo,
uide § 103.03(3].

I

GooDE  WELL e

RA,
23 PESNAC PEAT 0
Ch., 7

. . L
DISCLOSURE OF UNDERLYING FACTS *

§ 705.3 Inadmissibility of Underlying Facts or Data

Under both Civil and Criminal Rule 705, an expert is entitled to
disclose the facts and data that underlie his opinion. This allows the
expert to explain why and how he reached his conclusion and enables
the jury to assess more accurately the validity of the opinion. This is
true even if the underlying facts and data would otherwise be inadmis-
sible.! In the large majority of cases, disclosure is clearly beneficial
and should routinely be permitted. In a small number of cases,
however, courts may be required to exercise their discretion to limit the
disclosure of otherwise inadmissible data.

Otherwise inadmissible evidence may be disclosed only for the
limited purpose of explaining the basis for an expert’s opinion and not
as substantive evidence.? Ordinarily this distinction lacks practical
significance. Occasionally, however, a party may attempt to use the
otherwise inadmissible hearsay to support a finding regarding some
other element of the case. This would be improper. For example,
under the Family Code, parental rights may be involuntarily terminat-
ed only if the court finds both that termination is in the child’s best
interest and that the parent has engaged in certain statutorily-enumer-
ated conduct, such as endangering the physical or mental well-being of
the child.? In appropriate circumstances, an expert might be permitted
to testify that termination would be in the child’s best interest ¢ and
might base that opinion in part on assertions made to him by the child
or others regarding the parent’s conduct. These statements may be
recited by the expert in an effort to explain the basis of his opinion.
They could not be used as substantive evidence, however. That is, they
could not be used to support a finding that the parent engaged in such
conduct. Nor may otherwise inadmissible underlying data related by
the expert as explanation for his opinion be used to support the
judgment in a challenge to the sufficiency of the evidence.

§ 705.3 the limited purpose of explaining the basis
1. See § 703.3 ) for his expert opinion, s « « but not as
S supra general proof of the truth of the underly-

2. See United States v. Wright, 783

ing matter «+ « «"”). See also Lewis v.
F.2d 1091, 1100 (D.C.Cir.1986) (psychia-

trist’s recitation of what co-defendant had
told him admissible to explain psychia-
trist's diagnosis, but not for truth of what
co-defendant said); Paddack v. Dave Chris-
tensen, Inc., 745 F.2d 1254, 1262-63 (9th
Cir.1984) (audit reports inadmissible as
proof of contribution deficiencies, but ad-
missible for limited purpose of explaining
basis of expert’s opinion); United States v.
Ramos, 725 F.2d 1322, 1324 (11th Cir.1984)
(court explicitly noted that hearsay state-
ments were admitted only to show basis of
expert’s opinion and not s substantive evi-
dence); Fox v. Taylor Diving & Salvage
Co., 694 F.2d 1349, 1356 (5th Cir.1983) (“An
expert is permitted to disclose hearsay for

Southmore Savings Ass'n, 480 S.W.23 180,
187 (Tex.1972) ("The expert’s hearsay is
not evidence of the fact but only bears on
his opinion.”); Travelers Ins. Co. v. Smith,
448 S.W.2d 541, 54344 (Tex.Civ.App.—El
Paso 1969, writ ref'd n.r.e.) (statement by
deceased that he had been working on the

_job when severe pains commenced admissi-

ble for purpose of explaining physician's

opinion, but not as evidence that deceased

sustained injury in course of employment).
3. V.T.CA, Family Code § 15.02.

4. E.pg., Lane v. Jefferson Cty. Child
Welfare Unit, 564 S.W.2d 130, 182 (Tex.
Civ.App.—Beaumont 1978, writ ref'd
n.r.e.).
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§ 705.3  OPINIONS AND EXPERT TESTIMONY Ch. 7
Rule 705

Criminal Rule 705(d) addresses the problems posed by exposing the
jury to otherwise inadmissible evidence that an expert has considered
in formulating his opinion. It directs the court to balance the proba-
tive value of the underlying facts in explaining the opinion against the
danger that the jury will use them for an improper purpose. If the
danger of improper use outweighs their probative value, Criminal Rule
705(d) mandates their exclusion. The court may prohibit any mention
whatsoever of the otherwise inadmissible underlying facts. Alterna-
tively, the court may simply restrict the expert to a description of the
types of underlying data upon which he relied.® Usually, however, a
limiting instruction will suffice to negate the danger that the jury will
improperly consider the inadmissible hearsay for its substantive pur-
pose ¢ and Criminal Rule 705(d) requires that one be given upon timely
request.

Despite the absence of any comparable provision in Civil Rule 705,
the authority and duty of the court to take such action pursuant to
Rules 105(a) and 403 cannot be doubted.” Indeed, the Supreme Court
recently stated that an expert ordinarily should not be permitted to
relate hearsay conversations with third parties, even if such conversa-
tions formed part of the expert’s opinion.? This language, contained in
dictum and made without reference to Rules 703 and 705, is ill-
considered and overbroad. The design of these rules was to allow
experts to testify in a way consistent with the manner in which they
conduct their professional activities. If an expert has relied upon
hearsay in forming an opinion, and the hearsay is of a type reasonably
relied upon by such experts, the jury should ordinarily be permitted to
hear it. Exclusion is proper only when the court finds that the danger
that the jury will improperly use the hearsay outweighs its probatwe
value for explanatory purposes.

In a related vein, the court should not allow opposing counsel to
use cross-examination as a means of bringing inadmissible hearsay or
opinions before the jury. Although counsel must be permitted to
conduct a thorough cross-examination, he may not use inadmissible
hearsay reports or data of others to 1mpeach the testifying expert when
the expert did not rely on the material in question.?

8. Cf. Grimshaw v. Ford Motor Co., 119 7. Cf. Almonte v. National Union Fire

Cal.App.3d 757, 788-89, 174 Cal.Rptr. 348,
369 (1981) ("While an expert may state on
direct examination the matters on which
he relied in forming his opinion, he may
not testify as to the details of such matters
if they are otherwise inadmissible.”).

8. But see United States v. Wright, 783
F.2d 1091, 1101 (D.C.Cir.1986) (“in some
instances, even the most carefully drafted
limiting instructions directing the jury not
to consider a statement for its truth will
prove insufficient to protect a criminal de-
fendant”).

. Ins. Co., 787 F.2d 763, 770 (1st Cir.1986)

(trial court should not have allowed expert
on arson to testify to hearsay statements
upon which he relied in reaching conclu-
sion that fire was caused by arson where
statements went to question of who started
fire rather than simply whether fire was
deliberately set).

8. Birchﬁeld v. Texarkana Mem. Hosp.,
747 S.W.2d 361, 365 (Tex.1987).

8. See Bobb v. Modern Products, Inc.,
648 F.2d 1051, 1055-56 (6th Cir.1981) (trial
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) . .SCAC SUBCOMMITTEE RECOMMENDATION b///

EVIDERNCE SUBCUOMMITTEE
SUkkEME COURY ADLDVISDRY COMMITIEE

REQUEST FOR NEW RULE OR CHANGE OF EXISTING RULE - JTEXAS RULES OF
EVIDENCE
i. EXACT WORDING OF EXISTING KULE:

CIVIL PRACTICE AND REMEDIES CUDE,

§i8.0w1. 1. Rffidavit Concerning Cost and Necessity of
Services

(a This section applies to civil actions only, but not to
an action on a sworn account.

(b Unless a controverting affidavit is filed as provided
by this section, an affidavit that the amount a person
charged for a service was reasonable at the time and
place that the service was provided and that the _
service was necessary is sufficient evidence to support
a finding of fact by Judge or jJury that the amount
charged was reasonable or that the service was
necessary.

() The affidavit must:

(1) be taken before an officer with authority to
administer caths;

(e be made by:
(A the person who provide the services or
(E) the person in charge of records showing the

service provided and charge made; and

(3) include an itemized statement of the service and
charge. .

(d) The party offering the affidavit in evidence or the
party’s attorney must file the affidavit with the clerk
of the court and serve a copy of the affidavit on each
other party to the case at least 3@ days before the day
on which evidence is first presented at the trial of
the case.

(e A party intending to controvert a claim reflected by
the affidavit must file a counteraffidavit with the
clerk of the court and serve a copy of the
counteraffidavit on each other party or the party’s
attorney of record:

(1) not later than: .-
(A 3@ days after the day he received a copy of
the affidavit; and
(B> at least 14 days before the day on which
evidence is first presented at the trial of
the case; or
(2) with leave of the court, at any time before the
commencement of evidence at trial.

(f> The counteraffidavit must pive reasonable notice of the
basis on which the party filing it intends at trial to
controvert the claim reflected by the initial affidavit
an  must be taken before a person authorized %o
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administer oaths. The counteraffidavit must be made by
a person who is gualified, by knowledge, skill,
experience, training, education, or other expertise, to
testify in contravention of all or part of any of the
matters contained in the initial affidavit.

i)

. FROFOSED RULE: MARK THROUGH DELETIONS TO EXISTING RULE WITH

DRASHES; UNDERLINE KRORUSEDL NEW WORDING:

Secr——18-A8t- Rule Sez (1&). Affidavit Cbncerning Cost and
Necessity of Services.
(a) 4hrs—se:tiOﬁ—mpp&fes—to——:fv&&—a:fions——on%yr—but~—not—to—be

a:tfon—cn——a—sworn—a::onntr—+b%——8n}ess—a—:onbrovertfng—affidavit

ts-fried-as-provided-by-this-sections Except to an action on a

sworn_accocount, an affidavit that the amount a person charged for
a service was reasonable at the time and place that the service
was provided and that the service was necessary is sufficient
evidence to support a finding of fact by Judge or Jury that the
amaunt charped was reasonable and that the service was necessary.
‘> (b)) The affidavit must:
(1) be taken before an officer with authority to administer
naths;
(2 be made by:
(A the person who provided the service; or
(8) the person in charge of records showing the
service provided and charge made; and
(3) include an itemized statement of the service and
charge.
+d> {c) The party offé%ing the affidavit in evidence or the
party’s attorAey must file the affidavit with the clerk

of the court and serve with copy of the affidavit on

0

<
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(f)

each other party to the case at least 30 days before
the day orm which evidence 1s first presented at the
trial of the case.
A party irmternding to controvert a claim reflected by
the affidavit must file a counteraffidavit with the
clerk of the court and serve‘ a copy of the
counteraffidavit on each other party or the party's
attorney of récord:
no later than:
(A b days after the day he receives‘a copy of the
affidavit; and
(B at least 14 days before the day on which evidence
is first presented at the trial of the case; or
with 1leave of the court, at any time before the
conmencement of evidence at trial.
The counteraffidavit must pive reascnable rnotice of the
basis on which the party filing it intends at trial ta
controvert the claim reflected by the initial affidavit
and must be taken before a person authorized to
administer oaths. The counteraffidavit must "be made by
a person whoe 1is qualified, by knowledge, skill,
expefience, training, education, or other expertise, to
testify in contravention of all or part of any of the

matters contained in the initial affidavit.

H_form for the affidavit of Asuch person___as shall make

such affidavit as _is permit¥ted in paragraph (a) shall

‘be sufficient if it follows this form, althcough this
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form shaty ot | pDe . exciusiye  ang an articaviy whicn

sypstantially compliles with the orovigion of this ruies

vefore me, the ungersigned Aauthority, personalliy  appeared

o Whoe _being by me duily sworn, deposed as follows:

My nams 1S N 1 _am _cver the age of 18

vears, of sound  mind, capable of making this affidavit, angd

personally acauainted with the facts herein _stateo:

"I am_ the custogian of records  of

Artacneg hereto 1s/are anel(s) of records from

lhese said pages of records are an_itemirzed statement of

ﬂw the services and charpes as _shown on_the recorc _and are kept by

regular _course of business of forr an__emplovee or

representative of . with knowledge of the act, event,

conditior cpinion, or diagnosis recorded to  make the record or

to_trarsmit information therecf to be included in _such record;

and the record was made _at or near the time of the act., event,

andition, opinion or dxaqn sis recorded o reasonably soon

thereafter. The records attached heretco _are the originals aor

exact _duplicates of the originals, and are incorporated herein,

"The charpge for the service provided was reasornable at the

tinme and_ place that the service was provided, and the service

provided was necessary.'

. RAfriant
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Sl OF TEXAES

CouNTY OF
SIGNED under oatn pefore _me_an — s 1% e
Notany bunpiic, Srate of Texas
Erainted nane of Motary
My Commission Expires: _
3. CHANGE REQUESTED EY:

Mr. Harry L. Tingall
Tingall & Foster

=8Vl Nexas Lommerce Tower
Houstaon, lTexas 7700&-30%4

4. BRIEF  STATEMENT DF  REASONS FDR REQUESTED CHANGES AND

ADVANTAGES TO BE SERVED EBY PRUOFOSED NEW RULE:

"1 propose that kule S22, Texas Rules of Civil Evidence, be
amended by adaing & new subsection (1) to incoroorate Section
18. b1, Civil Fractice arnd Remecdies Code. Thne proposal 1is a
literal adoption of the statutes with minor grammatical changes.

The form affidavit has beern adaoed and is patterned after Rule
V(1. "

5. BRIEF STATEMENY OF ARGUMENTS AGRINST FPROFPODSED NEW RULE:

The rule would provide that he affidavit is sufficient to
support a findinp of fact. The rules of evidence deal with
admissibility and not  with sufficiency. Te breach that line
would certainly open floodpates. The progenitor of section
18. 201 was article 3737h, and proposals for putting 3737n into
tne evidence rules have been rejected by both the Supreme Court
Advisory Committee and the State Bar Committee on Administration
of the Rules of Eviderce. The 1line should be held barring
sufficiency matters from the evidence rules.

. ANY SFECIAL COMMENTS BY EVIDENCE SUBCOMMITTEE MEMBERS:

Lows Ve . - I would certainly be interested in hearing
arpuments with regard to taking out a rule of civil procedure
that has beern a longstanding rule and relying on 1ts counterpart
in the Rules of Evidence."“ .. . *

O Guinn: “The use of affidavits to make prima facie proof
of the cost and necessity of services is welcomed addition ta our
law. ™

7 EVIDENCE SUBCOMMITTEE RECOMMENDATIDONG:
For new rule 4-2. 3 members abstaining.
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UNIVERSITY OF HOUSTON LAW CENTER /

UNIVERSITY PARK —_— '
HOUSTON, TEXAS 77004 .

713/749-1422 -

UNIVERSITY OF HOUSTON -
LAW CENTER ﬂ ,y / , —
January 13, 1989

Members of Standing Subcommittee on Rules of Evidence, Supreme
Court Advisory Committee: Ms. Elaine Carlson, Mr., Franklin
Jones, Jr., Mr. Gilbert I. Lowe, Mr. Steve McConnico, Mr. John M.
0'Quinn, Hon. Jack Pope, Mr. Tom L. Ragland, Mr. Harry M.
Reasoner, Mr. Anthony J. Sadberry.

Harry Tindall has recommended some changes in the Texas
Rules of Civil Evidence. These are set out below.

Would you please vote for or against his proposals numbered
1,2, and the evidence aspect of 3.

The procedural part of proposal number 3 should be sent by
him to the appropriate subcommittee. The same goes for proposal
number 4,

Further, please add any arguments for or against 1, 2 and 3.
Should your additions indicate the need, I will submit these
proposals to you for reconsideration. Based on your vote, I will
prepare the subcommittee's recomme tion to the Advisory

E 1dence Subcommittee

ce: Mr. Luther H. Soules, III, Chairman
Supreme Court Advisory Committee

Mr. Harry Tindall
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TINDALL 8 FOSTER
ATTORNEYS AT LAW

280! TEXAS COMMERCE TOWER

HOUSTON. TEXAS 77002-3094

TELEPHONE (713) 229-8733
TELECOPIER (713) 228-1303

HARRY L TINDALL*

CHARLES C. FOSTER®**
PATRICK W. DUCAN®*

KENNETH JAMES HARDER
LYDIA G. TAMEZ December 19 ’ 1988 SFAMILY LAW
IANICE E. PARDUE

CARY E. ENDELMAN

A I Eh AN E N A I B BN B G B B G G G B e
P e :

Newell Blakely

University of Houston Law Center
4600 Calhoun

Houston, Texas 77204-6371

Re: Proposals for amending Texas Rules of Civil Evidence and
related rules

Dear Newell:

I am writing to make the following suggestions as amendments to
the Texas Rules of Civil Evidence: ~

(1) I propose that Rule 705 be restored to its former version.
It has become a much-abused practice for a party to call an expert
witness and then to ask the expert witness on direct examination
what facts or data they relied upon in forming their opinion. The
expert is then given full opportunity to disclose to the jury on
direct examination much hearsay which would otherwise be kept from
the jury. I do not think this was the intended purpose of the
current rule, and completely reverses the approach by the Federal
Rules of Evidence and, from my research, is an approach taken in
no other jurisdiction in the United States. I have read the
commentary as contained in the University of Houston Law Review.
The State Bar Evidence Committee's comment was that "creative"
objections have been raised as to whether the basis of the expert
opinion could be disclosed on direct examination. Frankly, I don't
think its very creative under the former rule in that while the
expert can disclose the sources of his information, he was not
allowed to testify at length as to all of the hearsay data relied
upon. The rule is further made confusing by the statement in
Birchfield v. Texarkana Hospital, 747 S.W.2d 361 (Tex. 1987),
wherein Justice Wallace said: :

"Ordinarily an expert witness should not be permitted to
recound a hearsay conversation with a third person, even if
that conversation forms part of the basis of his opinion.
Tex.R.Evid. 801, 802."

(2) I propose that Rule 902, Texas Rules of Civil Evidence, be
amended by adding & new Subsection (12) to incorporate Section

v

BOARD CERTIFIED - TEXAS BOARD
OF LECAL SPECIALIZATION

**{MMICRATION & NATIONALITY LAW
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Newell Blakely
Page 2
December 19, 1988

18.001, Civil Practice and Remedies Code. Texas Rules of Civil
Evidence, Rule 902(12) would read as follows:

Affidavit Concerning Cost and Necessity of Services

(a) Except to an action on a sworn account, an
affidavit that the amount a person charged for a
service was reasonable at the time and place that
the service was provided and that the service was
necessary 1is sufficient evidence to support a
finding of fact by judge or jury that the amount
charged was reasonable and that the service was
necessary.

(b) The affidavit must:

(1) be taken before an officer with
authority to administer oaths;

(2) be made by:

(A) the person who provided the
service; or

(B) the person in charge of records
showing the service provided and
charge made; and

(3) include an itemized statement of the
service and charge.

(c) The party offering the affidavit ' in
evidence or the party's attorney must file the
affidavit with the clerk of the court and serve a
copy of the affidavit on each other party to the
case at least 30 days before the day on which
evidence 1is first presented at the trial of the
case.

(d) A party intending to controvert a claim
reflected by the affidavit . must file a
counteraffidavit with the clerk of the court and
serve a copy of the .counteraffidavit on each other
party or the party's attorney of record:

(1) not later than:

(A) 30. days after the day he .
receives a copy of the
affidavit; and

(B) at least 14 days before the day

0007
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Newell Blakely
Page 3
December 19, 1988

on which evidence is first
presented at the trial of the
case; or

(2) with leave of the court, at any time
before the commencement of evidence
at trial.

(e) The counteraffidavit must give reasonable
notice of the basis on which the party filing
it intends at trial to controvert the claim
reflected by the initial affidavit and must be
taken before a person authorized to administer
oaths. The counteraffidavit must be made by a
person who is qualified, by knowledge, skill,
experience, training, education, or other
expertise, to testify in contravention of all
or part of any of the matters contained in the
initial affidavit.

(£) A form for the affidavit of such person as
shall make such affidavit as is permitted in
paragraph (a) shall be sufficient if it follows this
form, although this form shall not be exclusive and
an affidavit which substantially complies with the
provisions of this rule:

AFFIDAVIT

Before me, the undersigned authority,
personally appeared , who, being
by me duly sworn, deposed as follows:

"My name is . I am over the
age of 18 years, of sound mind, capable of making
this affidavit, and personally acquainted with the
facts herein stated:

"I am the custodian of records of
. Attached hereto is/are
page(s) of records from

These said pages of records are an 1temlzed
statement of the services and charges as shown on
the record and are kept by in the
regular course of business and it was the regular
course of business of . for an employee or
representative of ' , with knowledge of

the act, event, condition, opinion, or diagnosis
recorded to make the record or to transmit
information thereof to be lncluded in such record;

00078
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Newell Blakely
Page 4
December 19, 1988

and the record was made at or near the time of the
act, event, condition, opinion or diagnosis recorded
or reasonably soon thereafter. The records attached -
hereto are the originals or exact duplicates of the
originals, and are incorporated herein."

"The charge for the service provided was
reasonable at the time and placé that the service

was provided, and the service provided was
necessary."
Affiant
STATE OF TEXAS
COUNTY OF
SIGNED under oath before me on , 19 .
ié) Notary Public, State of Texas

Printed Name of Notary

My Commission Expires:

The proposal is a literal adoption of the statutes with minor
grammatical changes. The form affidavit has been added and is
patterned after Rule 902(10). '

(3) I propose amending Rule 183, Texas Rules of Civil Procedure,
to be the same as Rule 43f, Federal Rules of Civil Procedure, which
reads as follows: '

"The Court may appoint an interpreter of its
own selection and may fix the interpreter's
reasonable compensation. The compensation shall be
paid out of funds provided by law or by one or more
of the parties as the court may direct, and may be
taxed ultimately as costs, in the discretion of the
court." T

. The present rule speaks of summoning interpreters and punishing
-them, which, of course, is never done in real practice. A comment
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Newell Blakely
Page 5
December 19, 1988

would also be added to Rule 604, Texas Rules of Civil Evidence,
cross-referencing Rule 183.

(4) I propose we repeal Rules 184 and 184a with a comment at the
Newell Blakely

Page 5

December 19, 1988 :

end of each repealed rule stating Rule 184 has been added to Texas
Rules of Civil Evidence, Rule 202; and Rule 184a has been added to
Texas Rules of Civil Evidence, Rule 203. There is no point in
having these rules duplicated, even though they may be quasi-
procedural. That logic could apply to numerous rules of evidence.

(5) Finally, I solicit your opinions regarding the relevance of
Section 18.031, Civil Practice and Remedies Code. Is this needed?

I look forward to receiving your comments with respect to the
above, '

Sincerely,

Harry L. Tindall
/ns

cc: Luther Soules

>
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attached at the back.

H.T. PROPOSAL #2.

Rule 902(12). Affidavit Concerning Cost and Necessity of
Services

(a) Except to an action on a sworn account, and affidavit’

that the amount a person charged for a service was reasonable at
the time and place that the service was provided and that the
service was necessary is sufficient evidence to support a finding
of fact by judge or jury that the amount charged was reasonable
and that the service was necessary. :

(b) The affidavit must:

(1) be taken before an officer with authority to
- administer oaths;

(2) be made by:
(A) the person who provided the service; or
(B) the person in charge of records showing the
service provided and charge made; and

(3) include an itemized statement of the service and
charge.

(c) The party offering the affidavit in evidence or the
party's attorney must file the affidavit with the clerk of the
court and serve a copy of the affidavit on each other party to

the case at least 30 days before the day on which evidence is

first presented at the trial of the case,

(d) A party intending to controvert a claim reflected by

the affidavit must file a counteraffidavit with the clerk of the

court and serve a copy of the counteraffidavit on each other

party or the party's attorney of record:

(1) not later than:

(A) 30 days after the day he receives a copy of

the affidavit; and
(B) at least 14 days before the day on which

evidence is first presented at the trial of

the .case; or

(2) with leave of the court, at any time before the

commencement of evidence at trial.

(e) The counteraffidavit must give reasonable notice of the

basis on which the party filing it intends at trial to controvert

the claim reflected by the initial affidavit and must be taken

before a person authorized to administer oaths. The

-
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counteraffidavit must be made by a person who is qualified, by
knowledge, skill, experience, training, education, or other
expertise, to testify in contravention of all or part of any of
the matters contained in the initial affidavit.

(£) A form for the affidavit of such person as shall make
such affidavit as is permitted in paragraph (a) shall be
sufficient if it follows this form, although this form shall not
be exclusive and an affidavit which substantially complies with
the provisions of this rule:

AFFIDAVIT

Before me, the undersigned authority, personally appeared
, who, being by me dully sworn, deposed as

follows:

"My name is . I am over the age of 18
years, of sound mind, capable of making this affidavit, and
personally acquainted with the facts herein stated:

"] am the custodian of records of .
Attached hereto is/are page(s) of records from .
These said pages of records are an itemized statement of

the services and charges as shown on the record and are kept by
in the regular course of business and it was
the regular course of business of for an employee or
representative of , with knowledge of the act, event,
condition, opinion, or diagnosis recorded- -to make the record or
to transmit information thereof to be included in such recordj;
and the record was made at or near the time of the act, event,
condition, opinion or diagnosis recorded or reasonably soon
thereafter. The records attached hereto are the originals or
exact duplicates of the originals, and are incorporated herein."

"The charge for the service provided was reasonable at the
time and place that the service was provided, and the service
provided was necessary."

Affiant
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STATE OF TEXAS

COUNTY OF
SIGNED under oath before me on , 19 .
B Notary Public, State of Texas
Printed Name of Notary
My Commission Expires::
For proposal. "1 propose that Rule 902, Texas Rules of Civil

Evidence, be amended by adding a new subsection (12) to
incorporate Section 18.001, Civil Practice and Remedies Code.
The proposal is a literal adoption of the statutes with minor
grammatical changes. The form affidavit has been added and is
patterned after Rule 902(10)."

Against proposal. The rule would provide that the affidavit is
sufficient to support a finding of fact, The rules of evidence
deal with admissibility and not with sufficiency. To breach that
line would certainly open floodgates. The progenitor of section
18.001 was article 3737h, and proposals for putting 3737h into
the evidence rules have been rejected by both the Supreme Court
Advisory Committee and the State Bar Committee on Administration
of the Rules of Evidence. The line should be held barring
sufficiency matters from the evidence rules.

H.T. PROPOSAL #3

Rule 604. An interpreter is subject to the provisions of these

rules relating to qualification as an expert and the
administration of an oath or affirmation that he will make a true
translation.

Comment : See Rule 183, Texas Rules of Civil Procedure,

respecting appointment of interpreters.

For proposal. "I propose amending Rule 183, Texas Rules of Civil
Procedure, to be the same as Rule 43f, Federal Rules of Civil
Procedure, which reads as follows:

"The Court may appoint an interpreter of its own
selection and may fix the interpreter's reasonable
compensation. The compensation shall be paid out of funds
provided by law or by one or more of the parties as the
court may direct, and may be taxed ultimately as costs, in
the discretion of the court."
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THE SUPREME COURT OF TEXAS

PO. BOX 12248 CAPITOL STATION CLERK
\S M OWAK
AUSTIN, TEXAS ~8711 LARY M. WAKEFIELD

CHIEF JUSTICE
THOMAS R. PHILLIPS

TUSTICES EXECUTIVE ASST.
FRANKLIN S. SPEARS WILLIAM L. WTLLIS
C. L RAY
TED Z. ROBERTSON ADMINISTRATIVE ASS'T.
WILLLAM W', KILGARLIN October 24, 1988 MARY ANN DEFIBAUGH

RALL A. GONZALEZ
OSCAR H. MALZY
BARBARA G. CLULVER
EUCGENE A COOK

Mr. Luther H. Soules, III, Chairman
Supreme Court Advisory Committee
Scules & Reed

800 Milam Building

San Antonio, TX 78205

Dear Luke:

Enclosed is a copy of a letter from Wendell Loomis, as well
as copy of my response.

<t ;
?i) Please see that the matter is presented to the Supreme Court
Advisory Committee.

William W. Kildarlin (/

WWK:sm

sen | | Y!J 74/
7z S
RSV
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CHIEF JUSTICE
THOMAS R PHILLIPS

JUSTICES
FRANKLIN S, SPEARS
C. L. RAY
TED Z. ROBERTSON
WHLIAM W KHLGARLIN
RALTL A, GONZALEZ
OSCAR H. MALZY
BARBARA G. CULVER
EUGENE A. COOK

THE SUPREME COURT OF TEXAS
PO BON 12248 CAPITOL STATTON

AUSTINC TEXAS 78711

Octobher 24, 1988

Mr. Wendell S. Loomis
Attorney at Law

3707 F.M.
Suite 250
Houston,

1960 VWest

Texas 77068

Dear Wendell:

Your letter of October 19 has been forwarded to me, as I
serve as the court's liaison to the Supreme Court Advisory Com-
mittee, the body that recommends Rules changes.

I understand your concern,

Court Advisory Committee.

WWK: sm

XC: Mr.

Sincerely,

William W. Kilgarlin

Luther H. Soules, ITI

and I have forwarded a copy of
your letter to Luther H. Soules, III, Chairman of the Supreme

CLERK
MARY M, WAKEFIELD

EXECUTIVE ASS'T. |
WILLIAM L. WIHLIS

ADMINISTRATIVE ASS'T.
MARY ANN DEFIBAUGH

li

Sl . N R T B N G B E GE I O &S aE an R e
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WENDELL S. LOOMIS
o‘?tlo-mcy at Law
3707 F.M. 1960 WEST, SUITE 250
HOUSTON, TEXAS 77068
(713) 893-6600
FAX (713) 893-5732

October 19, 1983

Supreme Court of Texas
Supreme Court Building
P.0. Box 12248

Austin, Texas 78711

Attention: Rules Comnmittee
Re: Rules 72, 73, 74, 296, 297, 306a(3), and 306a(4)
Gentlemen:

A matter has recently come up which, because of some diligence,

i1 did not cause a loss of rights, however because of the interaction
“j) of the above-described rules a serious problem may have been
created. ‘

To explain: The Cause No. 394,741; icQuiston, et al. vs. Texas
Workers' Compensation Assigned Risk Pool was tried before -Judge
Dibrell on September 7, 1988. Shortly thereafter Mr. Charles Babb
of the firm Babb & Hanna submitted a proposed judgment to the
Court for the Court's signature on September 22, 1988. HMr. Babb
did not send me a copy of the proposed judgment or his letter to
the Court.

On October 3, 1988, I wrote Mr. Babb about the proposed judgment.
Enclosed is a copy of my letter of October 3, 1983, to Mr. Babb.

Enclosed is copy of Mr. Babb's letter and photocopy of judgment
which was signed on Octobzsr 4, 1988, by Judge Dibrell. Because
the judgment was signed on October 4 and Mr. Babb did not
communicate with me until October 12, I had to immediately prepare
and have Federal Expressed to Austin my Request for Findings of
Fact and Conclusions of Law. Enclosed is a photocopy of that
request and letter.

on October .14, I received .a pdstcard from Mr. John Dickson,
District Clerk, mailed October 13, 1988.

Conclusion: As can be seen Rule 72 does not include a proposed
judgment. It only refers to pleadings, pleas, or motions.
Nowhere other than by Rule 306a is the losing party entitled to a

00086
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Supreme Court of Texas
October 13, 1988
Page - 2 -

copy of the judgment, nor is the winning party who prepared the
proposed judgment to be submitted to .the Court required to furnish
a copy of this propcsal to opposing counsel.

Since Rules 296 and 297 require the demand for findings and
conclusions to be within 10 days after the signing of the judgment
and the clerk, being quite busy with other matters, apparently
interpreted "immediately" as 9 or 10 days, my right to findings
and conclusions may very well have been precluded.

I suggest that either Rule 72 be amended to incude "all documents"
submitted to the Court including judgments or proposed judgments
and correspondence or Rule 306 be amended to require the winning
_party to submit the copy of the proposed judgment to opposing
counsel so that he can stay on top of the date that the Judge has
signed it. :

I would further suggest, however, that notice and demand for
findings and conclusions be amended to 20 or 30 days instead of
the 10 day "short fuse".

Further, I don't see any reason for having the preparation and
submission of the findings and conclusion to be but 30 days after
judgment and, upon failure to comply, 5 days additional demand.

Of course in this case, we are in different cities and a day or
two is lost in mail delivery. Also, with cities the size of
Houston or Dallas or San Antonio where lawyers are scattered all
over, intra-city mail sometimes requires 3 or 4 or 5 days.

I have now been practicing 29 1/2 years before the Texas Courts.
I liked the old method of practice much more than I do today. It
used to be that, irrespective of the requirements of the rules,
counsel were sufficiently courteous to.each other so that such a
situation as here described probably would not happen.

Very truly yours, ) . |
b g B ’»/ )
// J,&/é / jﬁau .

Wéndell S. Loomis

WSL:slm
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WENDELL S. LOOMIS

o= ttovury ut Lou

3707 BN 1960 WEST. SUITE 256
HOUSTON. TEXAS 77004
(7131 B9 60K
FAX (T13) ¥92-5732
October 13, 1988

Mr. John Dickson

District Clerk, Travis County
Post Office Box 1748

Austin, Texas 78701

RE: Cause No. 394,741; Marvin L. McQuiston and
Jacquelyn McQuiston vs. Texas Workers' Compensation
Assigned Risk Pool; 201lst Judicial District Court,
Travis County, Austin, Texas

Dear Sir:
Enclosed please find the original and one copy of the following
document for filing in the above-described cause:

REQUEST FOR FIHNDIHGS OP FACT AND CONCLUSIONS OF LAW

By copy of this letter and Certificate of Service on document, we
certify that opposing counsel has been served with a true- and
correct copy of this document. .

Please acknowledge receipt of this letter and advise date of
filing by returning to us with your file stamp the enclosed extra
copy of this document in the enclosed self-addressed stamped
envelope.

Very truly yours,

"

viendell S. Loomis

WSL:slm
enclosure

cc: Babb & Hanna

Mr. & Mrs. Marvin L. McQuiston 00089
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NO. 394,741

MARVIN L. MCQUISTON AKND
JACQUELYN MCQUISTON

IN THE DISTRICT COURT OF

TEXAS WORKERS' COMPENSATION

}
}
}
VS. } TRAVIS COUNTY, TEXAS
}
}
ASSIGNED RISK POOL }

201ST JUDICIAL DISTRICT
REQUEST FOR FINDIHGS OF FACT AND CONCLUSIORS OF LAW
TO THE BHONORABLE JUDGE OF SAID COURT:

NOW COME Plaintiffs in the above-entitled and numbered cause
and on this day, a time within 10 days of the signing of the
judgment, Plaintiffs reguest findings of fact énd conclusions of
law in accordance with Rule 296, said findings and conclusions to
be prepared and filed within 30 days of October 4, 1888, that is,
November 3, 1988.

Plaintiffs respectfully'reqﬁest the Court and counsel either
honor the time specified by Rule 297 or alternatively agree in
writing for a time certain for the filing of said findings and
conclusions so as to comply. with Rule 297. In this connection it
is called to the Court's and counsel's attention that counéel for
Plaintiffs' offfice is in Houston, Texas and that mail and/or
courier takes at least 1 to 2 days and that Rule 297 provides a
very "short fuse” of 5 days. B

RESPECTFULLY SUBMITTED. this the 13th day of October, 1988.

/{_ &//%W

WLNDELL S . LOOMIS

: TBA NO. 12552000
. 3707 FM 1960 West, Suite 250

Houston, Texas 77068
(713) 893-6600

00090



CERTIFICATE OF SERVICE

I certify that a true and correct copy of the above and
foregoing REQUEST FOR FINDINGS OF FACT AND CONCLUSIONS OF LAW was
deposited in the U.S. mail to BABB & HANNA, attorneys for
Defendant, on the 13th day of October, 1988, first class mail,
postage prepaid and certified mail, return receipt reguested.

Ll

5. LOOMIS : -
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BABB & HANNA e

A PROFESSIONAL CORPORATION

CHAALES M. BASE OPT LLITRILL AVEN G
MARK | HANNA
CHAXLES B LAY, 1P
| RICHARD HARCHS
JUDITH L HART 512-473-55
WOFFORD DENIUS
CATHERINE L. TABOR

SUZANNE UNDERTOOD October 10, 1988
JAN FERCUSON

P CODRAXLR LR

AUSTIN Tinas 78727

TELECOPIER -
3229274

Mr. Wendell S. Loomis
3707 FM 1960 wWest, Suite 250
Houston, Texas 77068

Re: Cause No. 394,741; Marvin L. McQuistion and
Jacgquelyn McQuistion v. Texas Workers' Compensation
Assigned Risk Pool; In the 201st Judicial District
Court of Travis County, Texas

Dear Wendell:
Enclosed please find a copy of the ' Judgment regarding the
above-referenced cause which was submitted to Judge Dibrell on

September 22, 1988.

Sorry for the delay in sending you an. executed copy of the
Judgment, but Judge Dibrell did not sign it until October 4, 1988.

Very truly yours,

Charles M. Babb

Enclosure
CMB/pg
CMB1/073

00092



Cause No. 394,741

MARVIN L. McQUISTON and § IN THE DISTRICT COURT OF
JACQUELYN McQUISTON §
S
vVS. § TRAVIS COUNTY, TEXAS
§
TEYXAS WORKERS' COMPENSATION §
ASSIGNED RISK POOL § 2018T JUDICIAL DISTRICT
JUDGMENT

On the 7th day of September, 1988, came on to be heard the
above-entitled and numbered cause. The plaintiffs, Marvin L.
McQuiston and Jacquelyn McQuiston, appeared in person and by their
attorney of record and announced ready fof trial, and defendant,
Texas Workers' Compensation Assigned Risk Pool, appeared in person
and by its attorney of record and annouhced ready for trial, and no
jury having been démanded, all matters of fact and things in
controversy were submitted to the Court.

The Court, after hearing fhe ‘evidence and arguments of

counsel, is of the opinion that plaintiffs had made no showing on

which it could grant their equitable bill of review as prayed for -

in their pleadings on file in this cause, and that plaintiffs’
/
petition should be in all things denied, and judgment granted for
defendant. |
It is therefore ORDERED, ADJUDGED, AND DECREED by the Court
that plaintiffs’' petition for' equitablé bill of review and all

other relief prayed for in plaihtiffs{ pleadings on file herein are

in all things denied, ané¢ judgment is hereby granted for defendant.

L 00093
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All costs of Court expended or incurred in this cause are
hereby adjudged against plaintiffs. All other relief not expressly

granted herein 1is denied.

Signed this _ 4th day of October, 1988.

/s/ Judge Joe Dibrell
JUDGE PRESIDING

o 00094
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WENDELL S. LOOMIS
- .:";Nuwuf, ut Luw '
E#} 307 F M 1960 WEST. SUITE 256
T HOUSTON. TEXAS 7706}
(713) K9 3-64HX

FAX (713) 915732
October 3, 1988

Babb & Hanna, P.C.
905 Congress Avenue
P.O. Drawer 1963
Austin, Texas 78767

Attention: Bon. Charles Babb
Re: No. 394,741; Marvin L. McQuiston, et al.

vs. Texas Worker's Compensation Assigned Risk Pool;
201lst Judicial District Court, Travis County, Texas.

Dear Charles:

Following the Trial it was my understanding that you were going to
submit a Judgment for entry by the Court. -

I have heard nothing from you nor have I received notification by
the clerk that the Judgment has been submitted for entry or has
been entered.

I am guite anxious to move forward with this case, either by
appeal or wiping out this debt plus some other obligations for my
client by a bankruptcy proceeding, whichever will be the easiest
and cheapest on client's part.

I am inclined to believe that we will go ahead with an appeal as

there are some interesing aspects I would like to have the Third
Court of Appeals look at and write on.

In any évent, may we please hear from your by return mail.

Vefy truly yours,

wendell S. Loomis
5:) WSL:slm

cc:  Mr. & Mrs. Marvin McQuiston 00095



LAW OFFICES
L LUTHER H. SOULES 111
2 \> ATTORNEYS AT AW
A PROFESSIONAL CORPORATION
TENTH FLOOR
REPUBLIC OF TEXAS PLAZA
KENNETH W. ANDERSON 175 EAST HOUSTON STREET WAYNE 1. FACAN
KEITH M. BAKER SAN ANTONIO, TEXAS 78205-2230 ASSOCIATED COUNSEL
STEPHANIE A. BELBER o 20018
CHRISTOPHER CLARK (512) 224-94 TELECOPIER
ROBERT E. ETLINCER (512) 224-7073

MARY S. FENLON

PETER f. CAZDA

LAURA D. HEARD

REBA BENNETT KENNEDY
CLAY N. MARTIN

JUDITH L. RAMSEY

SUSAN SHANK PATTERSON November 2, 1988
LUTHER H. SOULES IIl

Mr. Russell McMains

Edwards, McMains & Constant
P.O. Drawer 480

Corpus Christi, Texas 78403

Re: Texas Rules of Appellate Procedure

Dear Rusty:

Enclosed herewith please find a copy of a letter forwarded
to me by Justice William W. Kilgarlin. Please be prepared to
report on this matter at our next SCAC meeting. I will include
the matter on our next agenda.

As always, thank you for your keen attention to the business
of the Advisory Committee.

Vggy_’gply yours,

LUTHER H. SOULES III

LHSIII/hjh
Enclosure -
cc: Honorable William W. Kilgarlin

00096
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OFFICERS
RaLpi H. BROCK

Chairmaa

1313 Broadway, Suite 6A
P.O. Box 959

Lubbock, Texas 79408 -

MICHAEL A, HATCHELL
Chairman-Elect -
500 First Place
P.O. Box 629
Tyler, Texas 75710

ROGER TOWNSEND
Vice-Chairman
1301 McKinney Street
Houston, Texas 77010

RusseLL H. McMains
Secretary-Treasurer
1270 Teaas Commerce Plaza
P.O. Box 2846
Corpus Christi, Texas 78403

CounciL
DoNaLD M. HuNT
5. JAYNE SCOTT
“1+4 Antonio

(Terms Expire 1988)

CLARENCE A. GUITTARD
Dallas .

MARVIN S. SLOMAN
Dallas

(Terms Expire 1980)

BEVERLY WILLIS BRACKEN
Waco

JOUN S. WaTTS
Dallas

(Terms Expire 1990)
NEwsLETTER Epmror
LYNNE LIBERATO

Chiel Stalf Attorney
First Court of Appeals

1307 San Jacinto
Housion, Texas 77002

COMMITTEES

Hon. Joe R. GREENHILL
State Appellate Rules

CHARLES D. Butrs
State Appeliate Practice

SIDNEY POWELL
Federat Appellate Practice

1HoN. PRESTON H. DAL
Appellate Coun Liason

MiCHAEL A. HIATCHELL
Continuing Legal Education

Micuor O'CoNNOR
\Drograms

).€ LIRERATO
Jications

STATE BAR OF TEXAS
T,

APPELLATE PRACTICE AND ADVOCACY SECTIO!

Please Reply to

Friday, January 22, 1988 P.O. Box 959

Lubbock, Texas 79408
Hon. Joe R. Greenhﬂ(
BAKER & BOTTS”
98 San Jacinto Blvd.
Suite 1600
Austin, Texas 78701-4039

Dear Justice Greenhill:

Writing in the January, 1985 Texas Bar Journal, Judge Clarence A. Guittard
observed that "[mjany of the differences between the practice in civil and
criminal appeals have no logical or practical justification . . .." His article
reported on the work of an Advisory Committee on Appellate Rules that
drafted proposed rules to bring civil and criminal appellate practice into har-
mony. The legislature gave rule-making authority to Court of Criminal Ap-
peals, and that Court and the Supreme Court adopted a uniform set of rules
governing posttrial, appellate and review in civil and criminal matters.

Although the Court of Criminal Appeals did not join in the Supreme Court’s
adoption of Rule 114, effective January 1, 1987, the general uniformity of
the appellate rules did not begin to disappear until the adoption of recent
amendments to the Rules, effective January 1, 1988. Specifically, while both
courts adopted identical versions of Rules 53, 74, 121, 122, 131 and 136, they
adopted slightly different versions of Rules 15a, 54 and 133. The Supreme
Court also adopted amendments to Rules 13, 43, 47, 49, 52, 84, 85, 90, 140,
and 182 which were not adopted at all by the Court of Criminal Appeals.

Rules 15a, 52, 54, and 90 are applicable both to civil and criminal appeals.
The rest are applicable only to civil cases.” The net result, however, is that
two different versions each of Rules 13, 15a, 43, 47, 49, 52, 54, 84, 85, 90,
133, 140, and 182 exist side-by-side on the books. This is confusing to
practitioners and compounds the likelihood of mistake and error.

Surely the two rule-making Courts can get together to rectify this situation
and prevent it from happening again. I am writing to ask you, as Chairman
of the Section’s Committee on State Appellate Rules, to look into the matter
to see if there is anything that your Committee or the Section can to do to
facilitate their work. Lo

Please let me know if I can be of any assistance.
Yours very truly,

Ralph H. Brock

RHB/ 00097



LAW OFFICES /

SOULES, REED & BUTTS

800 MILAM BUILDING » EAST TRAVIS AT SOLEDAD
SAN ANTONIO, TEXAS 78205

KENNETH W, ANDERSON (512) 224-9144 WAYNE [. FACAN
KEITH M. BAKER ASSOCIATED COUNSEL
STEPHANIE A. BELBER

CHARLES D. BUTTS ' TELECOPIER
ROBERT E. ETLINGER (512) 224-7073

MARY S FENLON

PETER F. GAZDA

REBA BENNETT KENNEDY

DONALD . MACH

ROBERT D. REED

HUCH L. SCOTT, IR.

DAVID K. SERGI

SUSAN C. SHANK January 28, 1988

LUTHER H. SOULES ill
W. W. TORREY

Mr. Russell McMains

Edwards, McMains & Constant

P,0. Drawer 480

Corpus Christi, Texas 78403 -

Re: Proposed Changes to the Rules of Appellate Procedure

Dear Rusty:

I have enclosed comments sent to me by Ralph H. Brock,
Chairman of the Appellate Practice and Advocacy Section,
regarding proposed changes to the Rules of Appellate Procedure.
Please be prepared to report on this matter at our next SCAC
meeting. I will include the matter on our next agenda.

As always, thank you for your keen attention to the business
of the Advisory Committee.

\Y tru yours,
LUTHER H. SOULES III

LHSIII/hjh
Enclosure
cc: Justice James P. Wallace
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Hon. Joe R. Greenhill
Friday, January 22, 1988
Page two

cc: Hon. James P. Wallace
Supreme Court of Texas
P.O. Box 12248
Austin, Texas 78711

Hon. Sam H. Clinton

Texas Court of Criminal Appeals
P.O. Box 12308

Austin, Texas 78711

. Hon. Luther H. Soules III, Chairman v
Supreme Court Advisory Committee
SOULES, REED & BUTTS
800 Milam Building
San Antonio, Texas 78205

00099



LAW OFFICES /

SOULES, REED 8 BUTTS

800 MILAM BUILDING » EAST TRAVIS AT SOLEDAD
SAN ANTONIO, TEXAS 78205

4
R TR

KENNETH W. ANDERSON (512) 224-9144 WAYNE i. FACAN
KEITH M. BAKER ASSOCIATED COUNSEL
STEPHANIE A. BELBER

CHARLES D. BUTTS TELECOPIER
ROBERT E. ETLINGER (512) 224-7073

MARY S. FENLON

PETER F. CAZDA

REBA BENNETT KENNEDY
DONALD | MACH
ROBERT D. REED

HUCH L. SCOTT, JR.
DAVID K. SERCI

SUSAN C. SHANK
LUTHER H. SOULES It

W. W. TORREY

December 24, 1987

Mr. Russell McMains
Edwards, McMains & Constant
P.O. Drawer 480

Corpus Christi, Texas 78403

Re: Proposed Changes to the Rules of Appellate Procedure

Dear Rusty:

I have enclosed comments sent to me through Justice James P.
Wallace regarding proposed changes to the Rules of Appellate
Procedure. Please be prepared to report on this matter at our
next SCAC meeting. I will include the matter on our next agenda.

As always, thank you for your keen attention to the business
of the Advisory Committee.

LHSIII/hjh
Enclosure
cc: Justice James P. Wallace

00100
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CHIEF JUSTICE THE SUPREME COURT OF TEXAS CLERK
JOHN L HILL PO. BOX 12248 CAPITOL STATION MARY M. WAKEFIELD
JUSTICES AUSTIN. TEXAS 78711 EXECUTIVE ASS'T.
ROBERT M. CAMPBELL WILLIAM L. WILLIS
FRANKLIN S. SPEARS .
C. L. RAY ADMINISTRATIVE ASS'T.
JAMES P. WALLACE MARY ANN DEFIBAUGH

TED Z. ROBERTSON
WILLIAM W. KILGARLIN
RAUL A GONZALEZ
OSCAR H. MAUZY

December 14, 1987

r——’
Mr. Luther H. Soules, III, Chairman ] -
Supreme Court Advisory Committee
Soules, Reed & Butts ES(j/ﬂQCL
800 Milam Building

San Antonio, Tx 78205 , (iZ;%§%7 le—

Mr. Doak Bishop, Chairman
Administration.of Justice Committee
Hughes & Luce
1000 Dallas Bldg.

~_Dallas, Tx 75201

Dear Luke and Doak:

There is some feeling among members of the Court that
the Supreme Court should promulgate a rule authorizing the
current practice of ordering an unpublished court of appeals’
opinion to be published in appropriate circumstances. Will
you please have your appropriate subcommittees look at this

matter.
Sincerely,
Wallace
JPW:fw
Enclosure




CHIEF JUSTICE THE SUPREME COURT OF TEXAS CLERK

JOHN L. HILL PO. BOX 12248 CAPITOL STATION MARY M. WAKEFIELD
JUSTICES AUSTIN, TEXAS 78711 EXECUTIVE ASS'T.

ROBERT M. CAMPBELL WILLIAM L. WILLIS

FRANKLIN S. SPEARS : _

C. L. RAY ADMINISTRATIVE ASST.

JAMES P. WALLACE ' MARY ANN DEFIBAUGH

TED Z ROBERTSON

WILLLIAM W. KILGARLIN August 19, 1987

RAUL A GONZALEZ
OSCAR H. MAUZY

Mr. Luther H. Soules, III, Chairman

Supreme Court Advisory Committee

Soules, Reed & Butts

800 Milam Building .
San Antonio, Tx 78205 ) Y

ea0s

Mr. Doak Bishop, Chairman
Administration of Justice Committee
1000 Dallas Bldg.

Dallas, Tx 75201

.-

Re: Texas Rules of Appellate Procedure
Dear Luke and Doak:
I am enclosing letters from Mr. Ronnie Pate of Midland,
and Chief Justice Max N. Osborn of El1 Paso, recommending

changes to the Texas Rules of Appellate Procedure.

Will you please place this matter on your Agenda for the
next meeting so that they might be given consideration in due

course.
Sincerely,
5|
“C
James
Ju§t1 e
JPW:fw
Enclosure

cc: Mr. Ronnie Pate
Official Court Reporter
238th Judicial District Court
P. O. Box 1922
Midland, Tx 79702

. PO

‘____-—-‘

Honorable Max N. Osborn

Chief Justice, Court of Appeals

Eighth Judicial District 00102
500 City-County Building

El Paso, Texas 79901-2490



Court of Appeals v e
, e 74 -%ﬁ”
Cighth Judicial District V!é/ /
W PN
500 CITY-COUNTY BUILDING Ny
EL PASO, TEXAS :
7890t - 2490 CLERK
cn1:1:uN57l°i:°“N 915 546-2240 BARBARA B. DORRIS
JUSTICES DEPUTY CLERK
CHARLES R. SCHULTE " July 27, 1987 DENISE PACHECO
LARRY FULLER STAPF ATTORNCEY
JERRY WOODARD

JAMES T. CARTER

Mr. Ronnie Pate

Official Court Reporter

238th Judicial District Court
P. 0. Box 1922

Midland, Texas 79702

Dear Mr. Pate:

I am in receipt of your letter of July 16, 1987. I
certainly understand your complaint about the Rules of
Appellate Procedure. I attempted to address that issue
very briefly in McKellips v. McKellips, 712 S.W.2d 540.

I am sending a copy of your letter to Chief Justice

John Hill, and perhaps the committee which recommends changes

in the Appellate Rules will further consider the problem
caused by the present time schedule for filing a record in
the Appellate Courts.

Sincerely,

MNO: kem

/' cc: Chief Justice John Hill

00103



RONNIE PATE

Official Court Reporter

238th JUDICIAL DISTRICT COURT
P. O. BOX 1922
MIDLAND, TEXAS 79702

Phone 688-1140
July 16, 1987 ’

Hon. Stephen F. Preslar, Chief Justice
Court of Appeals

Eighth District of Texas

500 City-County Building

El Paso, Texas 79901

Re: Preparation of Criminal Records under new

Rules of Appellate Procedure

Sir:

I have just finished preparation of the Statement of Facts
in a criminal case on appeal and this matter is fresh on my mindg,
so I'm writing to see if something might be done.

I'm sure other
Court Reporters are faced with the same problem.

l Out Qf the 100 days allowed for the Statement of Facts to be
“filed, I was only given less than two weeks to prepare said SOF.
The time for filing this particular transcript in the Court of

| Appeals was July 18, 1987. Written request for a Statement of
Facts was prepared by appellant's attorney on July 6, 1987,

which
I believe I received on July 7th or 8th.

I think it is outrageous that out of 100 days, the attorneys
are allowed to use this much of the time and then allow less than
two weeks for the Court Reporter. There should be some cutoff
so the reporter is allowed sufficient time for preparing transcripts
without having to ask for an extension. It always appears to me
to put reporters in a bad light to have to ask for extensions, and
in most cases, if the attorney didn't-wait until the last minute

to notify the reporter, an extension would not be necessary, at
least in my case. T

If I had had any other work ahead of this appeal, I could not
have completed it within the time limit under these circumstances

without an extension, and I still had to work nights and over the
weekend to complete.

Your consideration of this matter would be appreciated.
Thank you.

Singerely,

00104
s
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Ronnie Pate
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Rule 4. Signing, Filing and Service

(a) signing...

(b) Filing. The filing of records, brie%s and other papers
in the appellate court as required by these ruies shall be made _
by filing them with the clerk, except that any justice of the
court may permit the papers to be filed with him, in which event
he shall note thereon the filing date and time:and forthwith
transmit them to the office of the clerk. If a motion for
rehearing, any matter relating to taking an appeal or writ of
error from the trial court to any higher court, or application
for writ of error or petition for discretionary review is sent to
the broper clerk by first-class United States mail in an envelope
or wrapper properly addressed and stamped and is deposited in the
mail ene-—day-or-mere-befere on the last day for filing séme, the
same, if received by the clerk not more than ten days tardily,
shall be filed by the clerk and be deemed as filed in time;
provided, however, that a certificate of mailing by the United

States Postal Service shall be prima facie evidence of the date

s

of mailing.

(c) «..

001035

GE Tk I B B B EE T S B T R Gn BB & B A = e
RuY ' "y,u -



STATE BAR OF TEXAS
COMMITTEE ON ADMINISTRATION OF JUSTICE

APPELINTT,
REQUEST FOR NEW RULE OR CHANGE OF EXISTING RULE - TEXAS RULES OF €tVtk PROCEDURE.
ALTENATE L
I, Exact warding of existing Rule:
Rule 4
o)y Uiling. e Giline of recocas, brie’soand other caors b the awel mt"

COourt as cevluired bobnese rules suall be ace b Tiling cham with e clorl, excent.
that anv justice of the court mav —erut thie ~a crs to be filed with hig, In winich
~vent ae shall note thercon the filing date and tiae and fordwiw tranamit than to

tue office of the clerli.  [F a motion For velcadirine, anv patcer colating Lo taking an
a»eal or writ of crror fron e trial court o ains hilgter court, or a; '\ll\_ation for
writ of error or retition for discretionary review is sent to the rorer clerk by first-
class United States rmall in an enveloare or wranw<ar orocerly auddressoG and stankced and 7
is derosited in the wail one cav or ~ore wefore e last dav tor filing same, the sawe,
il received by the clerk not more than ten davs tarailv, shall be 7iled bv the clerk
and be deemed as {iled in cirme; »wroviced, norvever, that a certificate of .ailing by the
United States Postal Service sihiall be ~rima facie evidence of the cate of malllng.

. Proposed Rule: Mark through deletions to sxisting rule with dashes; underline propossd new wording .
Rule 4

by Tiling. The filing of records, briefs and other nacers in the ajellate ccurt
as recuired bv these rules shall be macde by filing then with the clerk, except that anv
justice of the court may nDermit tiie tarners to be Filed with him, in which event ne
shall note thereon the filing date and tire and forthwiih transit then to the oifice
of the clerk. If a motion for rehearing, anv matter relating to taking an agpeal or
writ of error fram the trial court to anv aigher court, or application Zor writ of
error or petition for discretionary review is sent to the proser clerk by first-class
United States mail in an envelone or wranrer »ro~erlv addressed and stameed and is denosigad
in the mail eme-éaw-er-mere-pefere on The last dav for filing same, the same, if '
received bv the clerk not Jore ian ten davs tardilv, shall be Filed b\_/ the clerk
pe Ceemed as filed in time; proviaeg, “:J'f ever, that a certificate of ailiny bv t;xe
United States Postal Service shall be rirma £facie evmence of the date of mailing. I

i
oot

Page 1 of 2 l




b
L]

STATE BAR OF TEXAS

COMMITTEE ON ADMINISTRATION OF JUSTICE
, NUTTTIAT IV 2 APPETIATE )
AEZQUEST FOA NEW RULE OAR CHANGE OF EX3TINQ AMLE — TEXAZ RULES OF C¥¥ik PROCEDURE.

). Exact wording of sxiating Rule:
Rule 4

(b)  Tiling. The [iling of records, briefs and otlier napers in the amvellate court

as rocuired bv these rules shall be made by £iling than with the clerk, excent that any
justice of the court mav nemit the maxers to be filed with him, in which event he shall
note tnerecon tie filing date and time and fortiwitih transmit them to the office of the
clerk. If a motion for rehearing, any matter relating to taking an apneal or writ of
error from the trial court to any higher court, or annliication for writ of error or -
petition for discretionary review is sert to the nromer clerk bv first-class United
States mail in an envelope or wrammer proverlv addressed and stamped and is deposited in
the mail one day or more before the last dav for filing same, the same, if received by
the clerk not rore than ten days tardilv, shail be filed by the clerk and be deemed as
filed in time; nrovided, however, that a certificate of mailing by the United States
Postal Service shall be nrima facie evidence of the date of mailing.

. Proposed Rule: Mark through delstions to axisting rule with dasnes ; uncerline propcsad new word}ng
Rule 4

(b) 1iling. The filing of records, briefs and ocier napers in the arpellate court as
recuired by these rules shall be made by filing them with the clerk, exceprt that any
justice of the court mav permit the mapers to be filed with him, in which event he shall
note thereon the filing date and time and fortiwith transmit them to the office of the
clerk. If a motion for rehearing, any matter relating to taking an anoeal or writ of
error fram the trial court to anv higher court, or ammlication for writ of error or petition
for discretionary review is sent to the »raver clerk bv first-class United States mail in
an envelope or wravper nroperly addressed and starmed and is deposited in the mail one
day or more before the last dav for filing same, the same, if received by the clerk not
more than ten davs -tarailv, shall be filed bv the clerk and be deemed as filed in time;
orovided, nowever, that a certificate of mailing bv the United States Postal Service shall
be nrima facie evidence of the date of mailing. ¥hen the date of filing falls on a
Saturdav, a Sundav or a legal holidav, anv maper Tiled by mail is mailed on time when it
:#\LS denosited In the mail on the last qate for filing the same, as extended in accoraance
- /Wlth Anpellate Rule 5(a).

00107
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January 31, 1989

Luther H. Soules III

Soules & Wallace

Republic of Texas Plaza

175 East Houston St.

San Antonio, Texas 78205 2230

Re: Texas Rules of Appellate
Procedure 4, 5 and. 40

Dear Luke,

Enclosed please find proposals for amendment of Appellate
Rules 4, 5 and 40 together with explanatory memoranda. Can these
be added to the agenda for our May 26-27 meeting? :

Best wishes,

VP4

William V. Dorsaneo, III

00108

SCHOOL OF LAW
SOUTHERN METHODIST UNIVERSITY / DALLAS, TEXAS 75275-0116 / 214 « 692-3249
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TO : Members of Supreme Court Advisory Committee
FROM: William V. Dorsaneo III

DATE: January 30, 1989

The drafter's intent to draft Texas Rules of Appellate
Procedure 4 and 5 in such a manner that the El Paso court's-
decision in ndepe denﬁ choo strict v. Hopkins, ™
518 S.W.2d 576, 583-584 (Tex. Civ. App. ==~ El Paso 1974, no writ)
would be codified, has failed. That case holds that when the
last day for filing falls on a Satu;day, Sunday or a legal
holiday, such that the item to be filed could be filed on "the
next day," the item can be mailed on that day, notwithstanding
the general rule that mailings must be done one day before the
last date for filing.

When Tex. R. App. P. 5(a) was drafted, the following
sentence was added at the end of paragraph (a) in order to
accomplish this goal:

When the last day of the period is the next

day which is neither a Saturday, Sunday nor

legal holiday, any paper filed by mail as

provided in Rule 4 is mailed on time when it

is mailed on the last day of the period.
This sentence has its own shortcomings ("neither a Saturday,
Sunday nor legal holiday") and it is difficult to comprehend what
it means when it is read in isolation from the remainder of the
rule. Appellate specialists have been aware of these problems

for some time. More recently an article has been published on

the subject. See Davis , When is the Last Day the Next Day?, 51

Tex.B.J. 451 (May 1988). As Prof. Davis pointed out in his
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article, these problems have caused two courts of appeals to

interpret the sentence differently from what was intended. See

Walkup v, Thompson, 704 S.W.2d 938 (Tex. App. -- Corpus Christi
1986, writ ref'd n.r.e.) (per curiam); Martin Hedrick Co. v.

Gotcher, 656 S.W.2d 509, 510-511 (Tex. App. -- Waco 1983, writ
ref'd n.r.e.).
The same troublesome issue also arose in a more recent case.

Fellowship Missionary Baptist Ch. v. Sigel, 749 S.W.2d 186 (Tex.

App. -- Dallas 1988, no writ). The Dallas court reasoned:
If rule 5(a) permitted a Monday mail deposit
to be timely when (as in this case) the last
day to make an otherwise timely mail deposit
would have been the preceding Friday, rule
5(a) would operate to bootstrap an exception
upon an exception. Otherwise put, what rule
4(b), operating alone, cannot accomplish -
deeming a filing timely if a document is
deposited in the mail on the very day that it
is due - rule 4(b), operating in conjunction
with rule 5(a), should not be able to

~accomplish.

Id. at 187.

The foregoing cases indicate a fundamental dislike for the
approach taken by the El Paso court in the Ector case. In fact,
they demonstrate that a different approach to the problenm is
needed.

There are two possible solutions to the problem. The first
approach that is the admittedly more far-reaching of the two
would be a revision of Appellate Rule 4(b) in such a way as to
remove the requirement that.filing by mail be deposited "one day
or more before the last day for filing same." See Tex. R. App.

P. 4(b). This adjustment would simplify appellate procedure and

would remove the inconsistency noted by the Dallas court in the
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Appendix "B"

Rule 4. Signing, Filing and Service

(a) Signing....

(b) Filing. The filing of records, briefs and other papers

in the appellate court as required by these rules shall be made

by filing them with the clerk, except that any justice of the
court may permit the papers to be filed with him, in which event
he shall note thereon the filing date and time and forthwith
transmit them to the office of the clerk. If a motion for
rehearing, any matter relating to taking an appeal or writ of
error from the trial court to any higher éourt, or application
for writ of error or petition for discretionary review is sent to
the proper clerk by first-class United States mail -ere-—-day-or-for
befere-on the last day for filing same, the same, if received by

the clerk not more than ten days tardily, shall be filed by the

clerk and be deemed as filed in time; provided, however, that a

certificate of mailing by the United States Postal Service or a
legible postmark affixed by the United States Postal Service

shall be prima facie evidence of the date of mailing.

(c)...
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LAW OFFICES

SOULES & REED

TENTH FLOOR
TWO REPUBLICBANK PLAZA

175 EAST HOUSTON STREET
SAN ANTONIO, TEXAS 78205-2230

KENNETH W. ANDERSON (512) 224-9144 WAYNE i. FACAN
KEITH M. BAKER ASSOCIATED COUNSEL
STEPHANIE A. BELBER

CHRISTOPHER CLARK TELECOPIER .
ROBERT E. ETLINCER (512) 224-7073

MARY 5. FENLON
PETER F. CAZDA
LAURA D. HEARD
REBA BENNETT KENNEDY
KIM 1. MANNING
CLAY N. MARTIN October 10, 1988
JUDITH L RAMSEY
ROBERT D. REED
HUGH L. SCOTT. JR.
SUSAN C. SHANK
LUTHER H. SOULES 111
THOMAS G. WHITE

Mr. Russell McMains

Edwards, McMains & Constant
P.0. Drawer 4380

Corpus Christi, Texas 78403

Re:. Texas Rules of Appellate Procedure 4 and 5

Dear Rusty:

to me by William V. Dorsaneo III regarding proposed changes to
Appellate Rules 4 and 5. Please be prepared to report on this

matter at our next SCAC meetlng I will include the matter on
our next agenda.

As always, thank you for your keen attentlon to the business
of the Advisory Committee. //

Very trdly ¥ours,

UZHER H. SOULES III

LHSIII/hjh
Enclosure o
cc: Honorable William W. Kilgarlin

00112

Enclosed herewith please find a copy of a letter forwarded l



September 21, 1988

Luther H. Soules, III

Advisory Committee Liaison

Committee on Administration of Justlce
800 Milam Building

San Antonio, Texas 78705

Judge Stanton B. Pemberton

Chairman

Committee on Admlnlstratlon of Justice
Bell County Courthouse

PO Box 747

Belton, Texas 76513-0969

Gentlemen,

Enclosed ple HTd~a- memorandum concerning suggested
revisions pellate Rules 4 and 5;::£;ielieve that the

memoranduh\gzglglns the need for amendm s to these rules. The
problem is best shown by reading the court’s opinion in
Fellowship Missionary Baptist Church of Dallas, Inc. V. Sigel,
which is also appended to the memorandum.

Sincerely,

: AéZéQy

William V. Dorsaneo, III
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To: Members of Supreme Court Advisory Committee
From: William V. Dorsaneo III

Date: September 19, 1988

The draftmens’ intent to draft Texas Rules of Appellate
Procedure 4 and £ in such a manner that the El1 Paso court’s

decision in Ector County Independent School District v. Hopkins,

518 S.W.2d 576, 583-584 (Tex. Civ. App. - El Paso 1974, no writ)

would be codified, has failed. That case holds that when the
last day for filing would fall on a Saturday, Sunday or a legal
holiday, such that the item to be filed could be filed on "the
next day," the item can be mailed on that day, notwithstanding
the general rule that mailings must be done one day before the
last date fof filing.

When Tex. R. App. P 5(a) was drafted, the following sentence

was added at the end of paragraph (a) in order to accomplish this

“goal.

When the last day of the period is the

next day which is neither a Saturday,

Sunday nor legal holiday, any paper

filed by mail as provided in Rule 4

is mailed on time when it is mailed

on the last day of the period.
This sentence has its own shortcomings ("neither a Saturday,
Sunday nor legal holiday") and it is difficult to comprehend what
it means when it is read in isolation from the preceding sentence
(taken verbatim from Tex R. Civ. P.4). Please see appendix "A."

Apparently, these and perhaps other problems have caused at least

three courts of appeals to interpret the sentence differently

I
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from what was intended. See Fellowship Missionary Baptist Ch. v.

Sigel, 749 S.W.2d 186 (Tex. App. - Dallas 1988, no writ) ("If rule
5(a) permitted a Monday mail deposit to be timely when (as in
this case) the last day to make an otherwise timely mail deposit
would have been the preceding Friday, rule 5(a) would operate to
bootstrap an exception upon an exception. Otherwise put, what
rule 4(b), operating alone, cannot accomplish - deeming a filing
timely if a document is deposited in the mail on the very day
that it is due - rule 4(b), operating in conjunction with rule

5(a), should not be able to accomplish."); Walkup v. Thompson,

704 S.W.2d 938 (Tex. App.-Corpus Christi 1986, writ ref’d

n.r.e.) (per curiam); Martin Hedrick Co. v. Gotcher, 656 S.W.2d

509, 510-511 (Tex. App.-Waco 1983, writ ref’d n.r.e.). These
ﬁj) cases also indicate a fundamental dislike for the approach taken
by the E1 Paso court in the Ector case. In fact, they
demonstrate that a different approach to the problem is needed.

One approach to this problem would be removal of the quoted
sentence from Appellate Rule SKa) (together with some clerical
adjustments as reflected in appendix "AM") and the addition of the
following sentence to the Appellate Rule 4 (b).

When the date of filing falls on
a Saturday, a Sunday or a legal
holiday, any paper filed by mail
is mailed on time when it is
deposited in the mail on the last
date for filing the same, as

extended in accordance with Appellate
Rule 5(a). o o '

Another approach that is admittedly more farreaching would

be a revision of Appellate Rule 4(b) in such a way as to remove
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the requirement that filing b& mail be deposited "one day or more
before the last day for filing same." See Tex.R.App.P.4(b).

This adjustment would simplify appellate procedure and would
remove the inéonsistency noted by the Dallas court in the

Fellowship Missionary case. Please see appendix "B" for the text

of the court’s opinion. A draft of this proposed revision

Appellate Rule 4(b) is appended as appendix "c".
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et

T 1LOWSHIP MISSIONARY BAPTIST
CHURCH OF DALLAS, INC,, et -
al., Appellants,

v.
Myrtle SIGEL, Appellee.
-No. 05-87-01034-CV.

Court of Appeals of Texas,
Dallas.

March 21, 1988.

Following a decision of the Second Pro-
bate Court, Dallas County, Robert E. Price,
J., both parties appealed and sought to
avoid paying costs. In support of its chal-
lenged application to appeal without paying
cost, party mailed affidavit in support of its
petition on Monday which followed the Sat-
urday which was last day to personally
serve court reporter with affidavit. The
Court of Appeals, Baker, J., held that ser-
vice was untimely; to have timely mailed
affidavit, party was required to mail affida-
vit on Sunday, not Monday. E

“JAppeal dismissed.

1. Time &=10(9)

When last day to personally serve
court reporter with appeal documents falls
on Saturday, in order to properly serve by
mail, documents must be mailed on immedi-
ately following Sunday, not Monday.
Rules App.Proc., Rules 4(b, e), 5(a),
40(2}3KB).

2. Time &=10(9) :

Policy behind mailbox “rule, allowing
service of appellate materials on court re-
porter when last date of service falls on
Saturday, by later mailing, was not to pro-
vide gratuitous extensions but to accommo-
date situation which courthouse employees
are given a day off. Rules App.Proc.,
Rules 4(b), 5(a). 4

3. Evidence &=87, 89 .

Postmark on letter is only prima facie
evidence of date of mailing, and in absence
of postmark obtained on a Sunday, date of

mailing can be established by affidavit.
Rules App.Proc., Rules 4(b), 19(d).

4. Time ¢=10(9)

Party’s service of affidavit with court
reporter, in support of its motion to appeal
without paying cost, by depositing it in
United States mail on Monday, was insuffi-
cient compliance with rules of appellate
procedure, where last day to serve affidavit

- personally on court reporter was previous

Saturday, party was required to deposit
affidavit in.mail on Sunday to comply with
rules. Rules App.Proc., Rules 4(b, €), 5(a),
40(2)(3)(B).

-Eric V. Mdye, Dallas, for appellants.
Harold Berman, Dallas, for appellee.

Before ENOCH, C.J., and BAKER
and KINKEADE, JJ.

BAKER, Justice.

- On the Court’s own motion, we ques-
tioned whether we had jurisdiction over
this appeal and requested the parties to
brief the issue. We have considered the
parties’ arguments, and conclude that we

- do not have jurisdiction. Accordingly, we

dismiss this appeal.

The trial court entered final judgment on
July 20, 1987. Appellants Fellowship Mis-
sionary Baptist Church of Dallas, Inc., and
its pastor, Reverend Sammie Davis (collec-
tively the “Church”), filed an affidavit of
inability to pay costs on August 13. The
Church served the affidavit by depositing it
in the United States mail on August 17.
Appellee Myrtle Sigel filed a contest to the
affidavit on August 24, and the trial court
conducted a hearing on the contest. The
trial court sustained the contest, but failed
to enter a timely written order.

Accordingly, the allegations in the affida-
vit were deemed true by operation of law
on_  September 3. TEX.R.APP.P.
40(a)(3)(E); Alvarez v. Penfold, 699S.W.2d
619, 620 (Tex.App.—Dallas 1985, orig. pro-
ceeding). The question then is whether the
Church sufficiently -complied with rule
40(a)(3)(B) of the Texas Rules of Appellate
Procedure so as to be permitted to prose-

e~

00117



cute thxs appeal without paying the costs or
. giving security therefor. That section
.States: ' .
; ~} The appellant or his attorney shall give
““notice of the filing of the affidavit to the
opposing party or his attorney and to the
court reporter of the court where the
case was tried within two days after the
filing; otherwise, he shall not be entitled
to prosecute the appeal without paying
the costs or giving security therefor.

TEX.R.APP.P. 40(a)3)(B). The Church
filed its affidavit on August 13, a Thurs-
day. It served Sigel by mailing the affida-
vit on August 17, a Monday. The question
then becomes whether service of the Au-
gust 13 affidavit on August 17 was timely.
We hold that it was not. .

Two days after August 13 was Aug'ust
15, a  Saturday. ‘Therefore, the last day to
serve the affidavit personally on the court
reporter was August 17. TEX.R.APP.P.
5(a). In order to serve a party by mail,
rule 4(b) requires that any document relat-
ing to taking an appeal shall be deemed
timely filed ! if it is “deposited in the mail
one day or more before the last day” for
taking the required action. TEX.R.APP.P.
4(v). However, rule 5(a) provides:

~yWhen the last day of the period is the
“7.7 )next day which is neither a Saturday,
Sunday nor legal holiday, any paper filed
by mail as provided in Rule 4 is mailed on
time when it is mailed on the last day of
the period.

TEX.R.APP.P. 5(a). The Church deposited
its affidavit in the mail on the last day on
which it could have served Sigel. If, how-
ever, rule 4 required it to deposit the affi-
davit in the mail on Sunday, August 16, the
Church’s service was not timely.

[1} There is a split of authority on this
question. One court has held that rule
5(a), in similar circumstances, permits time-
ly filing if the document is deposited in the
mail on the Monday following the last day
for filing that happened to fall on the week-
end. Ector County Independent School

1. We recognize that TEX.R.APP.P. 4(b) address-
es the timeliness only of filing documents, and
does not expressly address the timeliness of
serving documents. The time to serve doc-
uments, however, is “at or before the time of

FELLOWSHIP MISSIONARY BAPTIST CH. v. SIGEL Tex. 187
Clie as 749 S W2d 186 (Tex.App.—Dallas 1933)

District v. Hopkins, 518 5.W.2d 576, 583~
584 (Tex.Civ.App.—El Paso 1974, no writ)
(on mot. for reh’'g). Two other courts, how-
ever, have held that the document was
required to be deposited in the mail on the
Sunday preceeding the Monday, in order to
be timely. Walkup v. Thompson, 704 S.W.
2d 938, passim (Tex.App.—Corpus Christi
1986, writ ref'd n.r.e.) (per curiam); Martin
Hedrick Co. v. Gotcher, 656 S.W.2d 509,
510-11 (Tex.App.—Waco 1983, wnt ref’d
n.r.e.). The Gotcher Court specifically ad-
dressed the interaction between rules 4 and
5, and concluded that compliance with rule
4, by depositing a document in the mail one
day before the last day of the period for
taking action, was a ‘‘condition precedent”
for triggering the extension provided by
rule 5a). 656 S.W.2d at 510. We agree
with the Goicher Court.

Rule 4(b) provides an extension of the
deadline for taking required action, if that
deadline would otherwise fall on a Satur-
day, Sunday, or legal holiday; in short, rule
4(b) creates an exception to the normal
method of calculating due dates. Rule 5(a)
also creates an exception for the timely

receipt of a document relating to the taking
 of an appeal. If rule 5(a) permitted a Mon-

day mail deposit to be timely when (as in
this case) the last day to make an otherwise
timely mail deposit would have been the
preceeding Friday, rule 5(a) would operate
to bootstrap an exception upon an excep-

tion. Otherwise put, what rule 4(b), operat- .

ing alone, cannot accomplish—deeming a
filing timely if a document is deposited in
the mail on the very day that it is due—
rule 4(b), operating in conjunction with rule

'5(a), should not be able to accomplis_h.

[2,3]1 We note further that the policy
behind rule 4(b), the “mailbox rule,” is not
to provide gratuitous extensions, but to
accommodate situations in which court-
house employees are given a day off. See
Johnson v. Texas Employers’ Insurance
Association, 668 S.W.2d 837, 838 (Tex.App.

filing.” TEX.R.APP.P. 4(¢). It necessarily fol-
lows that the same considerations in determin-
ing whether a document is timely filed apply in
determining whether a document is umely
served.’
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. 188 Tex.

—El Paso, 1984), rev'd on other grounds,
674 S.W.2d 761 (Tex.1984). As mentioned
~*XNier, the Church, but for rule 5(a), would
“>_/e had to deposit its affidavit in the mail
' on Friday, August 14, in order to comply
with rule 4(b). That it chose not to mail
the affidavit on a business day does not
excuse it from failing to mail the affidavit
. on a weekend day. Nor does it matter that
the post office might not postmark a mail-
ing deposited on a Sunday; the postmark is
merely prima facie evidence of the date of
.ma1 ling. TEX.R.APP.P. 4(b). In the ab-
sence of a postmark obtained on Sunday,
the date of mallmg can be established (as it
'mdeed was in this case) by affidavit. TEX.

R.APP.P. 19(d).

Finally, we note that both the Walkup
case and the Gotcher case had subsequent
histories in which the supreme court re-
fused applications for writ of error with
the annotdtion, no reversible error. We
acknowledge that the annotation “n.r.e.’
dubious when one attempts to extract any
authoritative value from it. See generally
Robertson and Paulsen, Rethinking the

'Texas Writ of Error System, 17 TEX.
TECH L.REV. 1, 30-41 (1986). Neverthe-
less, when a court dismisses a case for

‘It of jurisdicticz, its action is predicated

C/nly one ground. Neither the Walkup

nor the Gotcher Courts ever considered the
merits of those cases. When the supreme

l court refused the writ applications with the’

“n.r.e.”” notation, the supreme court could
not have been indicating that the interme-
diate courts reached the correct results but
not necessarily by the correct rationales
when only one rationale—lack of jurisdie-
tion—supported the intermediate courts’
actions, Further, the supreme court has
corrected an intermediate court’s erroneous
rationale concerning its jurisdiction when
the supreme court chose to do so. See,
e.g., Butts v. Capitol City Nursing Home,
705 S.W.2d 696, 697 (Tex.1986) (per cu-
riam).

We recognize that the supreme court has
recently held that “[i]ndigency provisions,
like other appellate rules, have dong been
liberally construed in favor of a right to
appeal.” Jones v. Stayman, T47-S.W.2d
369, 370 (Tex.1987) (per curiam). None-

749 SOUTH WESTERN REPORTER, 2d SERIES

theless, Jones is distinguishable from the
instant case. In Jones, the indigent appel-
lant mailed a letter to the court reporter
the day after she filed her affidavit. The
letter had been drafted before the affidavit
was filed, and its wording indicated that
the affidavit would be filed in the near
future. The supreme court expressly not-
ed that that letter, while “not a model of
precision,”
period mandated by rule 40(a}3)(B), and
that it “appear{ed] to sufficiently fulfill the
purpose- of the rule.” 747 S.W.2d at 370.
In the instant case, there is no dispute that
the Church failed to mail its notice of its
affidavit within the two-day period. There
is a difference between substantial compli-

ance with a rule, so as to fulfill its purpose,

and failure to comply with a rule. To hold
that depositing the notice required by rule
40(a)(3)(B) one day late were sufficient
compliance with the rule, we would, in ef-
fect, be rewriting the rule; an appellant
could be deemed to have complied with its
requirements so long-as the court reporter
got notice of the affidavit with sufficient
opportunity to contest it. We decline to do
so. The appellant in Jones gave timely, if
not altogether clear, notice that she had
filed her affidavit; in this case, the Church
did not give timely notice at all. We do not
read Jones to be so broad as to exonerate

an appellant’s burden of complying with

the applicable rules of procedure, so long
as no harm results.

[4] We hold, therefore, that the
Church’s deadline to serve its affidavit was
Monday, August 17, by operation of rule
5(a), but that the Church had to deposit its
affidavit in the mail no later than Sunday,
August 16, in order to make rule 4(b) appli-
cable. Because the Church did not do so,

its service of the affidavit was untimely
and did not comply with the requirements -

of rule 40(a)3)(B). Accordingly, the
Church cannot prosecute this appeal with-
out paying the costs thereof or giving se-
curity therefor.

We are left with two appellants who
have perfected their appeal by filing an
affidavit of inability to pay, but who are
not entitled to prosecute their appeal with-

was mailed within the two-day.
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NAUMANN v. WINDSOR GYPSUM, INC. Tex. 189

Clte as 749 S.W.2d 189 (Tex.App.—San Antonlo 1988)

out paying the costs or posting security

bsequently made a cash deposit in an

- %erefor We recognize that the Church

‘attempt to preserve its appeal, but that
" cash deposit is a nullity. See Shaffer v.

U.S. Companies, Inc., 704 S.W.2d 411, 413

_ (Tex.App.—Dallas 1985, no writ). In any

case, the cash deposit was made long after
the time to perfect an appeal had expired.
TEX.R.APP.P. 41(a)(1). Therefore, we
have no alternative but to dismiss this ap-
peal, and so order.

O & KEY NUMBER SYSTEM

~nmE

Laura Leigh NAUMANN, et
al.,, Appellants,

v.. ,
WINDSOR GYPSUM, INC., Appellee.
‘ 'No. 04-87-00018-CV.

) Court of ‘lAppeals of Texas,

San Antonio.

" March 23, 1988
Rehearmg Denied April 19, 1988.

Motorist injured in collision with truck
exiting plant onto abutting highway sued
truck driver, his employer, and plant own-
er. The 25th District Court, Guadalupe
County, B.B. Schraub, J., granted summary
judgment for landowner. On appeal, the
Court of Appeals, Cadena, C.J., held that
landowner’s duty to exercise reasonable
care not to endanger safety of persons on
abutting highway did not create obligation
to guard passing motorists against possible
negligence of independent contractor over
whom landowner exercised no, control and

whose competence to perform his duties .

landowner had no reason to doubt.
Affirmed.

1. Negligence &35

Owner or occupier of premises abut-
ting highway has duty to exercise reason-
able care to avoid endangering safety of
persons using highway as means of travel
and is liable for any injury that proximate-
ly results from his negligence.

2. Negligence =29
Generally, landowner does not have

duty to see that his independent contractor
performs his work in safe manner.

3. Negligence &35 .
Landowner’s duty to exercise reason-

able care not to endanger safety of persons -

on abutting highway does not create obli-
gation to guard passing motorists against
possible negligence of independent contrac-
tor over whom landowner exercises no con-
trol and whose competence to perform his
duties the landowner has no reason to
doubt. ‘

4. Negligence &35

Ovwmer or occupier of property.is not
insurer of safety of travelers on adjacent
highway and is not required to prov1de
against acts of third persons.

5. Negligence &14

Mere bystander who did not create
dangerous situation is not required to take
action to prevent injury to others.

6. Automebiles ¢2194(1)

Landowner was not liable to driver in-
jured in collision with truck owned and
operated by independent contractor while
turning onto abutting highway, even
though it knew of propensity of truck driv-
ers to block both lanes when turning east
onto highway.

Arch B. Haston, David W. Ross, San
Antonio, for appellants.

David L. Treat, W. Wendall Hall, Ful-

bright & Jaworski, San Antonio, J. Edward
Fleming, Dallas, Bill Bender, Bender &
Pattillo, Seguin, for appellee.

Before CADENA, C.J., and CANTU
and REEVES, JJ. - -
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REPORT December 1, 1988
of the
COMMITTEE ON THE ADMINISTRATION OF JUSTICE

The Committee on the Administration of Justice has been divided into
subcommittees which tract those of the Supreme Court Advisory Committee -to
which it reports its proposals regarding the Texas Rules of Civil Procedure.
The first meeting of the new bar year was held September 10, 1988 at which
time there was discussion of proposed Local Rules following a report by Luther
Soules, Chairman of the Supreme Court Advisory Committee and the Court's Sub-
committee on Local Rules. Mr. Soules presented a proposed draft of the rules
for consideration and input. Professor William V. Dorsaneo, III, Chairman of
COAJ's Subcommittee on Local Rules, has done a considerable amount of work on
the project. A number of other matters came before the committee for dis-
cussion and various proposed Rules changes were referred to appropriate sub-
committees,

At its meeting held November 19, Judge Georgé Thurmond, Chairman of the
Judicial Section, reported that a draft of the Local Rules was presented dur-
ing the recent Judicial Conference in Fort Worth. He stated that the members
attending the Conference were divided into five groups to study the draft and
a member of the Advisory Committee acted as moderator to each group. The

final work product will serve as a guide for judges over the state after its

 approval.

A report was made by Judge Don Dean, a member-of.the Subcommittee on
Rules 1-165a. Some changes were proposed.to Rule Zla.to bring approved
delivery practices more current as delivery meaﬂS’éha—technologies have sig-
nificantly changed since 1941. The changes will be put into written form and
presented to the full committee at its January meeting for action as required
under the committee's bylaws. Changes to Rule 72 were also proposed which will
bring copy service more current and this ameﬁdmenﬁ’will be presented in written
form at the next meeting. '

Four Rules changes are'geing considered by the Subcommittee on Rules .
166-215 which is chaired by Guy Hopkins. Mr. Hopkins was unavoidably absent
from the November meeting and feports on these Rules were deferred.

Charles Tighe, Chairman of the”Subcommittee on Rules 216- 314, reported
that the group has con31dered Rule 245 and, on the recommendatlon of Mr,

- —
v
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Soules, would recommend a revision at the next meeting to change notice of
“not less than ten days" to "not less than forty-five days" as the period
prior to trial for Jury fee and demand was extended from ten to thirty
days and the increase from ten to forty-five days would permit a party
who receives a non-jury setting together with an answer to preserve its
right to trial by jury and avoid an otherwise essential but burdensome
practical requirement to make demand and pay the jury fee in all cases
when they are filed, thus clogging the jury dockets unrealistically and
unnecessarily. Mr Tighe sa1d it would be necessary to consider this
change along withiRule 216 which provides for the flliﬁéﬂbf\\\Jury fee.
He said the subcommlttee—was also con51der1ng Rules 223 and 224 which deal
with the jury list. T

— -Mr, James O'Leary sald hlS Subcommittee on Rules 315-331 was looking
at Rule 324(b) where motion for a new trial is required. A question has

arisen- with regard to venue for a new trial and the group feels this needs

study.

With regard to the Texas Rules of Appellate Procedure, Judge J.
Curtiss Brown, chaitfarr;~reported that a proposal has been received re-
garding TRAP Rules 4 and 5 which relate to the question of the time of

filing of records,_brlefs and other instruments. He said the subcommittee

did not feel that a real problem .existed with these two Rules but would look

at them more closely to determine if revisions should be made.

A complaint regarding Rules 40 and 53j was received from a district
judge regarding a problem-faced by a court reporter in his jurisdiction who
prepared a lengthy statement of facts 6% an indigent party as required
under Rule 40 but who was refused payment for his services under Rule 533.

The subcommittee considered the matter but recommended that no action be

taken on these Rules at this time and that the matter be removed from the

‘docket, recognizing that there may be a greater problem with the Rules in the

future.

With regard to TRAP Rule 100, Judge Brown referred to a copy of a

proposed change to the"Rule which has been circulated to the full committee.

The proposed amendment will clarify the Rule by providing that en banc re-

view may be conducted at any_time'within a period of plenary jurisdiction of

a court of appeals. He moved that the change be approved and his motion was

seconded and adopted.

'
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The meeting was then held open for discussion of any Rules problems
which might need to be addressed. It was mentioned that "legal holidays"
differ from county to county, and discussion was also held on certain Rules
of discovery and the possibility of having a limit on the number of inter-
rogatories that may be made.

The Committee will meet again on January 14, 1989 at which time final

action will probably be taken on a number of the items presently under con-
sideration.

AL BTt

Stanton B. Pemberton, Chairman
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LUTHER H. SOULES 111 May 17, 1989

Mr. Russell McMains

Edwards, McMains & Constant
P.O. Drawer 480

Corpus Christi, Texas 78403

Re: Proposed Changes to Texas Rule of Appellate Procedure

Dear Rusty:

Enclosed please find a copy of a letter sent to me by
Justice Nathan L. Hecht regarding proposed-changes to Rules 4, 5,
40, 51, 84, 90, 182(b), and 130(a). Please be prepared to report
on this matter at our next SCAC meeting. I will include the
matter on our next agenda. ’

As always, thank you for your keen attention to the business

of the Advisory Committee.
Very ttu/ly-) yours,

\W
\,f/:
!
L\L?-IER H. SOULES III
LHSIII/hjh
Enclosure

cc: Honorable Stanley Pemberton
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THE SUPREME COURT OF TEXAS

" -

CHIEF JUSTICE PO. BOX 12248 CAPITOL STATION CLERK

THOMAS R. PHILLIPS JOHN T. ADAMS
AUSTIN, TEXAS 78711

JUSTICES (512) $63-1312 EXECUTIVE ASST.
FRANKLIN S. SPEARS WILLIAM L. WILLIS
C.L RAY .
RALL A GONZALEZ ADMINISTRATIVE ASST.
OSCAR H. MAUZY MARY ANN DEFIBAUGH
EUGENE A. COOK May 15, 1983

JACK HIGHTOWER
NATHAN L. HECHT
LLOYD DOGGETT

Luther H. Soules III, Esqg.

Soules & Wallace

Republic of Texas Plaza, 19th Floor
175 East Houston Street

San Antonio TX 78205-2230

Dear Luke:

Please include on the Advisory Committee’s next agenda the
following issues which have arisen recently during conferences of
the Supreme Court:

1. Regarding TRCP 267 and TRE 614: May “the rule”
be invoked in depositions? :

2. Regarding TRCP 330: Should there be general
rules for multi-district litigation generally? Should
there be rules prescribing some sort of comity for
litigation pending in federal courts and courts of other
states?

2. Regarding TRAP 4-5: Should the filing period
be extended when the last day falls on a day which the
court of appeals observes as a holiday even though it is
not a Saturday, Sunday, or legal holiday?

2. Regarding TRAP 84 and 182(b): Should an appel-
late court be authorized to assess damages for a frivo-
lous appeal against counsel in addition to a party?

4. Regarding TRAP 90(a): Should the courts of
appeals be required to address the. factual sufficiency
of the evidence whenever the issue is raised, unless the
court of appeals finds the evidence legally insufficient?

5. Regarding TRAP 130(a): What is the effect of
filing an application for writ of error before a motion
for rehearing is filed 2nd ruled upon by the court of
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Luther H. Socules III, Esqg.
May 15, 1989 -- Page 2

appeals? Does the court of appeals lose jurisdiction of
the case immediately upon the filing of an application
for writ of error, or may the appellate court rule on a
later-filed motion for rehearing, even if the ruling
involves a material change in the court’'s opinion or
judgment? See Doctors Hospital Facilities v. Fifth Court
of Appeals, 750 S.W.2d 177 (Tex. 1988).

Two additional matters I would appreciate the Committee
considering are whether to incorporate rules on professional

conduct, such as those adopted in Dondi Properties Corp. V.

Commercial Savings and Loan Ass’'n, 121 F.R.D. 284 (July 14, 1988),

and whether the electronic recording order should be included in
the rules.

Also, please include on the agenda the issues raised in the
enclosed correspondence.

Thank you for your dedication to the improvement of Texas

rules.
DL

Naxthan L. Heqht
Justice .

Sincerel
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March 2, 1989

Honorable Mary M. Craft, Master
314th District Court

Family Law Center

4th Floor

1115 Congress

Houston, Texas 77002

Dear Master Craft:

Chief Justice Phillips has referred to me, as the Justice
having primary responsibility for oversight of the rules, your very
insightful letter regarding indigent civil appeals.

I am most grateful for your thoughts and expect they will be
carefully considered as we look toward amendments in the rules this
year. »

I hope if you have additional suggestions you will feel free
to let me know.

Sincerely,

Nathan L. Hecht
Justice

NLH:sm
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MARY M. CRAFT
MasteR, 314™ DisTrICT COURT
FamiLy Law CeNTER. 4™ FLOOR

1115 CONGRESS
- rousTon, Texas 77002

(713) 221-6475
February 9, 1989

Mr. Thomas S. Morgan
2500 N. Big Spring
Suite 120

Midland, -Texas 79705

Dear Tom:

I read your article in the last Juvenile Law Section
Newsletter, and I agree that appealing a delinguency case for an
indigent client is tricky. However, I have bkeen concerned for

some time about the problem of civil appeals for all indigents and
offer the following thoughts.

An indigent's appeal in a criminal case differs from that
in a civil case in that a criminal appellant is only required to
file a written notice of appeal in the trial zcurt within 30 days
of the judgment's signing. T.R.App.P. 41(b)(1). The clerk 1is
required to forward a copy of the notice of appeal to the
appellate court and the attorney for the stat=. T.R.App.P.

40(b) (1) . A pauper's affidavit requesting a free statement of
facts may be filed in the trial court within the same 30-day.
period. T.R.App.P. 53(j)(2). Apparently the pauper's affidavit
is seldom challenged, especially if appellant had appointed trial
counsel. This procedure in indigent criminal appeals is subs-
tantially different from that in civil indigent appeals.

THE PROCESS I

2

INDIGENT CIVIL APPEALS

I

Presently, the procedure for appeal on behalf of an
indigent in a civil case is as follows:

1. An affidavit of inability to pay =-osts (as
native to a cost bond) must be filed by appellant with
of the trial court within 30 days after signiag of the
is being appealed. T.R.App.P. 40(a) (3)(A).
fected. T.R.App.P. 41l (a) (1) .

an alter-
the clerk
order which
~ Appeal 1is then per-

2. Notice of the filing .f appellant?s affidavit must be

given by appellant to the opposing party or his attorney and to
the court reporter of the court in which the zase was tried within
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Mr. Thomas S. Morgan
February 9, 1989
Page 2

two days after the filing. Without notice the appellant “"shall
not be entitled to prosecute the appeal without paying the costs
or giving security therefor." T.R.App.P. 40(a) (3)(B).

3. Any contest to the affidavit (by a party or court
officer) must be filed within 10 days after notice is received.
If a contest is filed a hearing is set by the court and notice
given by the clerk. T.R.App.P. 40(a) (3)(C). The court must rule
against the affidavit by signed order within 10 days of filing of
the contest or the affidavit is taken as true. T.R.App.P.
40(a) (3) (E) .

THE PROBLEMS

At first glance these rules would appear to facilitate
indigent appeals, but the opposite is true. As you point out,
many attorneys who practice primarily criminal law, or civil law
for paying clients, are not familiar with the procedure and
inadvertently lose their right to appeal.

The possibility of losing a right to appeal because of
failure to give proper notice is obvious from the cases you
mentioned and others. For example, In re V.G., 746 S.W.2d 500
(Tex. App.--Houston [lst Dist.] 1988, no writ), followed the
Corpus Christi court's decisions in In re R.R. and In re R.H. In
V.G. an indigent's appeal from a certificaticn Judgment was
dismissed because the state's attorney did nct receive the two-day
notice that a pauper's affidavit had been filed. Reading between
the lines in V.G., it is possible the D.A. actually knew of the
filing of the pauper's affidavit and chose not to file a contest
in the trial court.

You may also have come across the Texas Supreme Court case
of Jones v. Stayman, 747 S.W.2d 369 (Tex. 1987), a per curiam
mandamus decision which seemed to provide some hope that notice
requirements would be construed with flexibility. The trial court
in this termination case had neglected -to sign an order deter-
mining the contest or extending the time within 10 days of filing
the contest. The state contended that a letter sent to the court
reporter one day after the affidavit of inability was filed
stating counsel's intention to request a free statement of facts

was inadequate under T.R.App.P. 40(a)(3)(B) The Court stated
that the letter, though "not a m:del of precision" sufficiently
fulfilled the purpose of the rule The Court further noted that

1) the letter was timely mailed, and 2} the court reporter was
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Mr. Thomas S. Morgan " l
February 9, 1989
Page 3

present at the hearing and did not object to lack of proper
notice.

A recent case from Houston, Wheeler v. Baum, No. 01-88-
00919-Cv, 1is presently pending before the Supreme -Court. Appli-
cation for leave to file writ of mandamus was granted on February
2, 1989, docketed as No. C-8194. This is a termination case from
the First Court of Appeals in which the trial judge did not sign
the order determining the contest within the required 10 days from
the date of contest. The court of appeals relied on Bantuelle v.
Renfro, 620 S.W.2d 635 (Tex. Civ. App.--Dallas 1981 no writ), and
In re V.G., supra, and held that "giving of the 2-day notice to
the court reporter is mandatory and absent the notice, the
appellant cannot prosecute an appeal without paying costs or
giving security. An objection at the hearing is not necessary
because if no notice is given, a hearing is not required.”
Interestingly, the real party in interest, Harris County
Children's Protective Services, received its notice and filed a
contest, but objected to the lack of notice to the court reporter.
No testimony was taken on the merits of the indigency claim of
appellant. A similar case is Furr v. Furr, 721 S.W.2d 565 (Tex.
App.-—-Amarillo 1986, no writ).

demonstrated by Matlock v. Garza, 725 S.W.2d 527 (Tex. App.-=
Corpus Christi 1987, no writ), decided by the same court that gave
us In re R.R. and In re R.H. 1In dismissing the appeal because the

court reporter did not receive the two-day notice, the court found
that handing the court reporter the affidavit to be marked as an
exhibit during the hearing on the contest did not constitute
personal service, reasoning that the court reporter cannot be
expected to read every exhibit so presented. Id. at 529.

An insidious aspect of the indigency appéal procedure is
that notice of filing the affidavit must be actually received by
the opposing party and the court reporter within two days, or on
the next business day following two days, unless it is mailed. In
Fellowship Missionary Baptist Church of Dallas, Inc., v. Sigel,
749 S.W.2d 186 (Tex. App.--Dallas 1988, no writ), the court of
appeals raised the notice issue on its own motion. It found that
the allegations in the affidavit of inability to pay costs should
be taken as true because the trial court had sustained the
contest, but failed to enter a timely written order. However, in
calculating whether appellant had properly used the "mailbox
rule," T.R.App.P. 4(b), in delivering its notice to the court
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Mr. Thomas S. Morgan
February 9, 1989
Page 4

reporter, the court ruled that since the affidavit was filed on
Thursday, the last day to serve the reporter was Monday. Appel-
lant majled the notice on Monday, and it was one day too late.
Had it been mailed on Sunday, whether postmarked or not, it would
have been valid service. The court construed T.R.App.P. 4(b) to
require that depositing a document in the mail one day before the
last day of the period for taking action was a "condition prece-
dent" for triggering the extension provided by rule 5(a) for
mailed documents. Because notice to the court reporter was un-
timely the appeal was dismissed, even though no objection was made
in the trial court by anyone.

THE FLAWS

The flaws in the procedure for indigents' appeals are
obvious.

First, two days is simply too short @ time to get notice
out. Scme Monday and Friday holidays are feceral but not state,
or county but not federal, etc. Secretaries (and lawyers) neglect
to go to the post office on Friday, and wait until Monday to send
the mail.

Second, why is notice to the court reporter required at
all? The reporter is not a party to the suit, is not an attorney,
and does not have the benefit of legal counsel to assist in a
contest. In fact, I have not come across any reported case in
which a court reporter filed a contest, althcugh this is the
stated basis for requiring notice. Jones v. Stayman, supra.
Presumably the court reporter, after notice, can contest providing
a statement of facts for no additional compensation. Although
paid a regular salary, they are required to prepare a free
statement of fact in any indigent's civil appeal. T.R.App.P.
53(j). 1In criminal cases, T.R.App.P. 53(j) (2), and Title 3 indi-
gent appeals, Tex. Fam. C. sec. 56.02(b) (c), the trial judge sets
the amount of payment to the court reporter which is paid from the
county general fund. .

Further, if a non-indigent appellant perfects an appeal,
the bond or cash deposit only has to be filed in the statutory
amount of $1,000.00, unless the court fixes a different amount
upon its own motion or motion of either party or any interested
officer of the court. T.R.App.P. 40(a)(l), 46. No notice is
required to be given to the -court reporter, although it is a rare
case ;ndeed when this amount will cover the cost of preparing a
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Mr. Thomas S. Morgan
February 9, 1989
Page 5

statement of facts.

Third, the appellate courts' treatment of the notice
provisions as quasi-jurisdictional, and not subject either to
waiver or the harmless error rule, goes against the grain of
modern procedure. Absent a showing of harm by the state's at-
torney or the court reporter, the failure of the appealing
indigent to give notice of intent to seek an appeal without
posting -a cost bond should never result in loss of the appeal.

The language of T.R.App.P. 40(a) (3) (B) has been construed far too
strictly by ignoring the possibility that lack of notice is either
non-waivable or harmless, or that actual knowledge of filing the -
affidavit is sufficient "notice."

PROPOSED SOLUTIONS

My experience indicates that the majority of attempted
indigent appeals are dismissed for lack of jurisdiction because of
failure to comply with notice requirements. I agree with your
proposal to liberalize the requirements and suggest the following
additional proposals for your consideration:

1. Amend T.R.App.P. 40{a) (3) (A) by adding: "The affi-
davit of inability to pay costs on appeal shall be in the form
specified in Rule 145 of the Texas Rules of Civil Procedure.™

2. Amend T.R.App.P. 40(a) (3) (B) to provide that the civil
notice requirement be the same as the criminal, i.e., that the
clerk notify opposing counsel of the filing of the affidavit of
inability, and eliminate altogether the requirement of notice to
the court reporter.

3. Amend T.R.App.P. 40(a) (3) (B) by deleting the language
following the semi-colon ("otherwise . . ..) and substituting the
following:

"Should it appear to the court that notice has not been
given under this subsection the court shall direct the
clerk to notify opposing counsel and extend the time for
hearing an additional ten days after the date of the order
of extension." : ‘

This would be consistent with:the provisions of T.R.App.P.
40(a) (3) (E) and 41(a) (2).
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Mr. Thomas S. Morgan
February 9, 1989
Page 6

4. Instead of proposing that no bond or affidavit be
filed (only notice of appeal be given), amend T.R.App.P.
40(a) (3) (D) and place the burden on the party contesting the
affidavit of inability to show appellant is able to pay costs in
any case in which an attorney was appointed to represent the
appellant in the trial court. (Even a criminal appellant is
required to file a pauper's oath and request o waive bond.)

. _—P:‘_.’H-'(_
5. Amend T.R.App.P. 40(a) (3) (E) by adding the following:

"Upon proof that the appellant is presently receiving a
governmental entitlement based on indigency, the court
shall deny the contest. If the court sustains the contest
and finds that appellant is able to pay costs, the reasons
for such a finding shall be contained in an order.
Evidence shall be taken of the estimated cost of preparing
a statement of facts and transcript."

6. Amend T.R.App.P. 51, covering the transcript on
appeal, by adding a provision requiring the clerk to furnish a
free transcript on appeal if the appellant is found unable to pay
costs. This should parallel T.R.App.P. 53(j) 1), covering the
free statement of facts.

Given the historically irrational nature of attorney/
guardian ad litem distinctions, I don't think it's useful to rely
on the cases which allow the guardian (but not the attorney) ad
litem, who appeals in his representative capaciity to do so
without filing a cost bond, cash deposit or affidavit in lieu
thereof.

I look forward to seeing you in Austin on the 18th. If
you think these proposals merit further discussion, I would enjoy
getting together with you and anyone else interested in this issue
at a mutually convenient time.

Very truly yours,

Corf

MARY MANSFIELD CRAFT

MMC/cm

P.S. Oral argument has been scheduled in Wheeler v. Baum, for
-March 1, 1989 at 9:00 a.m. in the Texas Supreme Court.
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Mr. Thomas S. Morgan
February 9, 1989
Page 7

cc: Mr. Robert O. Dawson
University of Texas
School of Law
727 E. 26th St.
Austin, Texas 78705

cc: Texas Supreme Court
Civil Rules Advisory Committee
c/o Hon. Thomas R. Phillips
Supreme Court Building
Austin, Texas 78711
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(a) In Gencral. In computing any period of time prescribed
or allowed by these rules, by an order of the court, or by any
applicable statute, the day of the act, cvent or default after
which the designated period of time begins to run rs-mek-ke shall
not be included. The last day of the period so computed ts-to
shail be included, unless it is a Saturday, a Sunday or a legal
holiday, as-—defined-by-Artiecte-459t;-Revised—Civilk-Statures, in
which event the period rums-umtit extends to the end of the next
déy which is meither not a Saturday, Sunday, mer or _a legal
holiday. WHen-Ehe-}asE—éay-ef—the—per&oé-is—the-;ext—&ay—whieh
is—nefbﬁer-a—Sat&rdayr—Sanéay—nor—}eqa}-ho}idayr-any-paper—ff}ed

by -mailr-as-provided-trn-Rule-4-is-mailed-on-rime-when-it-ita-mailed

:i) en-the-rast-day-of-the-peried.
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I
COMMITTEE ON ADMINISTRATION OF JUSTICE APPELLATE

AEQUEST FOR NEW RULE OR CHANGE OF EXISTING RULE - TEXAS RULES OF &KL PROCEDURE.

i
|
STATE 8AR OF TEXAS 1
1
i

I, Exact wording of existing Rule:
Rule 5 '
{a) In General. In camuting any neriod of time prescribed or allowed by these
rules, by order of court, or hvw any applicable statute, the day of the act, event, or
default after which the desiqnated neriod of timc begins to run is not to be included.
The last day of the neriod so comuted is to be included, unless it is a Saturday, Sunday
or leqal holidav, as defined by Article 4591, Revised Civil Statutes, in which event the
period runs until the end of the next day wnich is neither a Saturday, Sunday nor legal
holidav. +vhen the last day of the veriod is the next day which is neither a Saturday,
Sundav nor legal holiday, any vaver filed bv =mail as nrovided in Rule 4 is mailed on time
when it is mailed on the last day of the veriod.

Il. Proposed Rule: Mark through deletions 1o existing rule with dashes; underline proposed new wording
Rule 5

(@) In General. In camuting any neriod of time vrescribed or allowed by these

rules, bv an order of the court, or by anv avwlicable statute, the dav of the act, event

or default after which the designated oeriod of time begins to run -ie-#et-to shall not be
included. The last day of the veriod so camputed +e—se-shall be included, unless it is

a Saturday, a Sunday or a logal holiday, as—defined- 5 taed-Civii-Searuees,
In which event theoenmsuns—ant&i%erﬁstotheendofthenextdayvdnchlsne&her
not a Saturday, Sundav, we= or a legal holiday. When—the-last-day-ef-the-peried-is-the—nesxt
a'a_u-wh&sh—is-aeithes—a—Sa%uFaavr-Sunéay—aef—%egai—ﬁeﬁéayrany-paﬁer-fﬁed—by—ﬁat}—as
provided-in-Rule—4-is-mailed-on-time-when-it-is-mailed-on—the—last-day-of-the-peried.
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January 31, 1989

Luther H. Soules III

Soules & Wallace

Republic of Texas Plaza

175 East Houston St.

San Antonio, Texas 78205 2230

Re: Texas Rules of Appellate
Procedure 4, 5 and 40

Dear Luke,

Enclosed please find proposals for amendment of Appellate
Rules 4, 5 and 40 together with explanatory memoranda. Can these
be added to the agenda for our May 26-27 meeting?

Best wishes,

Ver/4

William V. Dorsaneo, III

SCHOOL OF LAW
SOUTHERN METHODIST UNIVERSITY / DALLAS, TEXAS 75275-0116 / 214 « 692-3249



TO : Members of Supreme Court Advisory Committee
FROM: William V. Dorsaneo III

DATE: January 30, 1989

' The drafter's intent to draft Texas Rules of Appellate

Procedure 4 and 5 in such a manner that the El Paso court's
decision in Ector County Independent School District v. Hopkins, ~
518 S.W.Zd 576, 583-584 (Tex. Civ. App. == El Paso 1974, no writ)
would be codified,‘has failed. That case holds that when the
last day for filing falls on a Saturday, Sunday or a‘legal
holiday, such that the item to be filed could be filed on "the
next day," fhe item can be mailed on that day, notwithstanding
the general rule that mailings must be done one day before the
last date for filing.

When Tex. R. App. P. 5(a) was drafted, thé following
sentence was added at the end of paragraph (a) in order to
accomplish this goal: |

When the last day of the period is the next
day which is neither a Saturday, Sunday nor
legal holiday, any paper filed by mail as
provided in Rule 4 is mailed on time when it
is mailed on the last day of the period.
This sentence has its own shofﬁcomings ("neither a Saturday,
Sunday nor legal holiday") and it is difficult to comprehend what
it means when it is read in isolation from the remainder of the
rule. Appellate specialists have been aware of these problems
for some time. More recgntlﬁ'én articlé has been published on
the subject. See Davis , When is the lLast Day the Next Day?, 51
Tex.B.J. 451 (May 1988). As Prof. Davis pointed out in his
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article, these problems have caused two courts of appeals to

interpret the sentence differently from what was intended. See

Walkup v, Thompson, 704 S.W.2d 938 (Tex. App. -- Corpus Christi
1986, writ ref'd n.r.e.) (per curiam); Martipn Hedrick Co. v.
Gotcher, 656 S.W.2d 509, 510-511 (Tex. App. -- Waco 1983, writ
ref'd n.r.e.). A . .
The same troublesome issue also arose in a more recent case.

Fellowship Missionary Baptist Ch. v. Sigel, 749 S.W.2d 186 (Tex.

App. -- Dallas 1988, no writ). The Dallas court reasoned:

If rule 5(a) permitted a Monday mail deposit
to be timely when (as in this case) the last
day to make an otherwise timely mail deposit
would have been the preceding Friday, rule
5(a) would operate to bootstrap an exception
upon an exception. Otherwise put, what rule
4(b), operating alone, cannot accomplish -
deeming a filing timely if a document is
deposited in the mail on the very day that it
is due - rule 4(b), operating in conjunction
with rule 5(a), should not be able to
accomplish.

Id. at 187.
The foregoing cases indicate a fundamental dislike for the

approach taken by the El Paso court in the Ector case. 1In fact,

they demonstrate that a different approach to the problem is
needed.

| There are two pos;ible solutioqs to the problem. The first
approach that is the admittedly more far-reaching of the two
would be a revision of Appellate Rule-4(b) in such a way as to
remove the requirement that filing by mail be deposited "one day
or more before the iast day fof filing same."™ See Tex. R. App.
P. 4(b). This adjustment would simplify appellate proéedure and

would remove the inconsistency noted by the Dallas court in the
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Appendix "A"

In computing any period of time prescribed or allowed by
these rules, by an order of the court, or by any applicable
statute, the day of the act, event or default after which the
designated perioc of time begins to run shall not be included.
The last day of the period se-cemputed-tra-te-shall be included,
unless it is a Saturday, a Sunday or a legal holiday, in which
event the period extends to the end of the next day which is
retrtler-not a Saturday, Sunday, rer-or a legal holiday.

Whren-the-tast-day-ef-the-peried-ra-the
rext—dey-whiech~ts-reirther-a-Saturdays
Sunday-nror-tegal-hetiday;-any-paper
Erred-by-matlr-as-previded-in-Rulte~4

ta-mairlred-on-time-when-irt-ts-matled
en-the-tast-day-of-the-peried—
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(512) 224-9144

October 10, 1988

WAYNE | FACAN
ASSOCIATED COUNSEL

TELECOPIER .
(512) 224-7073

. b

Mr. Russell McMains

Edwards, McMains & Constant
P.O. Drawer 480

Corpus Christi, Texas 78403

Re: Texas Rules of Appellate Procedure 4 and 5

Dear Rusty:

Enclosed herewith please find a copy of a letter forwarded
to me by William V. Dorsaneo III regarding proposed changes to
Appellate Rules 4 and 5. Please be prepared to report on this

matter at our next SCAC meeting. I will include the matter on
our next agenda.

As always, thank you for your keen attention to the business
of the Advisory Committee. )

/

Very tydly yours,

H. SOULES III

LHSIII/hjh
Enclosure o
cc: Honorable William W. Kilgarlin
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September 21, 1988

Luther H. Soules, III [/
Advisory Committee Liaison
Committee on Administration of Justice

800 Milam Building
San Antonio, Texas 78705

Judge Stanton B. Pemberton

Chairman

Committee on Administration of Justice
Bell County Courthouse

PO Box 747

Belton, Texas 76513-0969

Gentlemen,

Enclosed plea 3 & memorandum concerning suggested
revisions pellate Rules 4 and Sii:gzielieve that the

memoranduf_explains the need for amendm S to these rules. The
problem is best shown by reading the court’s opinion in
Fellowship Missionary Baptist Church of Dallas, Inc. v. Sigel,
which is also appended to the memorandum.

Sincerely,

; w

William V. Dorsaneo, III

SCHOOL OF LAW
SOUTHERN METHODIST UNIVERSITY / DALLAS, TEXAS 75275-0116 / 214 « 692-3249
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To: Members of Supreme Court Advisory Committee
From: William V. Dorsaneo III

Date: September 19, 1988

The draftmens’ intent to draft Texas Rules of Appellate
Procedure 4 and & in such a manner that the El1 Paso court’s

decision in Ector County Independent School District v. Hopkins,

518 S.W.2d 576, 583-584 (Tex. Civ. App. - El Paso 1974, no writ)
would be codified, has failed. That case holds that when the
last day for filing would fall on a Saturday, Sunday or a legal
holiday, such that the item to be filed could be filed on "the
next day," the i£em can be mailed on that day, notwithstanding
the general rule that mailings must be done one day before the
last date for filing.

When Tex. R. App. P 5(a) was drafted, the following sentence
was added at the end of paragraph (a) in order to accomplish this
goal.

When the last day of the period is the

next day which is neither a Saturday,

Sunday nor legal holiday, any paper

filed by mail as provided in Rule 4

is mailed on time when it is mailed

on the last day of the period.
This séntence has its own shortcomiﬂgs~("neither a Saturday,
Sunday nor legal holiday") and it is difficult to comprehend what
it means when it is read-in isolation from the preceding sentence
(taken verbatim from Tex_R;-Eiv. P.4). Please see appendix "A."
Apparently, these and perhaps other problems have caused at least

=29

three courts of appeals to interpret the sentence differently

00143



from what was intended. See Fellowship Missionary Baptist ch. v.

Sigel, 749 S.W.2d 186 (Tex. App. - Dallas 1988, no writ) ("If rule
5(a) permitted a Monday mail deposit to be timely when (as in
this case) the last day to make an otherwise timely mail deposit
would have been the preceding Friday, rule 5(a) would operate to
bootstrap an exception upon an.exception.' Otherwise put, what
rule 4(b), operating alone, cannot accomplish - deeming a filing
timely if a document is deposited in the mail on thervery day
that it is due - rule 4(b), operating in conjunction with rule

5(a), should not be able to accomplish."); Walkup v. Thompson,

704 S.W.2d 938 (Tex. App.-Corpus Christi 1986, writ ref’d

n.r.e.) (per curiam); Martin Hedrick Co. v. Gotcher, 656 S.W.2d

509, 510-511 (Tex. App.-Waco 1983, writ ref’d n.r.e.). These
cases also indicate a fundamental dislike for the approach taken
by the El1 Paso court in the Ector case. In fact, they
demonstrate that a different approach to the problem is needed.
One approach to this problem would be removal of the quoted

sentence from Appellate Rule 5(a) (together with some clerical
adjustments as reflected in appendix "A") and the addition of the
following sentence to the Appellate Rule 4 (b).

When the date of filing falls on

a Saturday, a Sunday or a legal

holiday, any paper filed by mail

is mailed on time when it is

deposited in the mail on the last

date for filing the same, as

extended in accordance with Appellate

Rule 5(a). o :

Another approach that is admittedly more farreaching would

be a revision of Appellate Rule 4(b) in such a way as to remove
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v’

the requirement that filing by mail be deposited "one day or more
before the last day for filing same." See Tex.R.App.P.4(b).

This adjustment would simplify appellate procedure and would
remove the inconsistency noted by the Dallas court in the

Fellowship Missionary case. Please see appendix "B" for the text

of the court’s opinion. A draft of this proposed revision

Appellate Rule 4(b) is appended as appendix "C".
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'~ _;:}:LLowsmP MISSIONARY BAPTIST
CHURCH OF DALLAS, INC., et
al., Appellants,

v.
Myrtle SIGEL, Appellee.
‘No. 05-87-01034-CV. -

Court of Appeals of Texas,
Dallas.

March 21, 1988.

Following a decision of the Second Pro-
bate Court, Dallas County, Robert E. Price,
J., both parties appealed and sought to
avoid paying costs. In support of its chal-
lenged application to appeal without paying
cost, party mailed affidavit in support of its
petition on Monday which followed the Sat-
urday which was last day to personally
serve court reporter with affidavit. * The
Court of Appeals, Baker, J., held that ser-
vice was untimely; to have timely mailed
affidavit, party was required to mail afflda-
vit on Sunday, not Monday.

") Appeal dismissed.

1. Time <10(9)

When last day to personally serve
court reporter with appeal documents falls
on Saturday, in order to properly serve by
mail, documents must be mailed on immedi-
ately following Sunday, not Monday.
Rules App.Proc.,, Rules 4(b, e€), 5(a),
40(2}(3XB).

2, Time @10(9)

Policy behind mailbox rule, allowmg'
service of appellate materials on court re-
porter when last date of service falls on
Saturday, by later mailing, was not to pro-
vide gratuitous extensions but to accommeo-
date situation which courthouse employees
are given a day off. Rules App.Proc,
Rules 4(b), 5(a). 4

3. Evidence =87, 89 .

. Postmark on letter is only prima facie
evidence of date of mailing, and in absence
of postmark obtained on a Sunday, date of

3

mailing can be established by affidavit.
Rules App.Proc., Rules 4(b), 19(d).

4. Time <10(9)

Party’s service of affidavit with court
reporter, in support of its motion to appeal
without paying cost, by depositing it in
United States mail on Monday, was insuffi-
cient compliance with rules of appellate
procedure, where last day to serve affidavit
personally on court reporter was previous
Saturday, party was required to deposit
affidavit in.mail on Sunday to comply with
rules. Rules App.Proc., Rules 4(b, e), 5(a),
40(a)(3)(B).

- Eric V., Moye, Dallas, for appellants.
Harold Berman, Dallas, for appellee.

Before ENOCH, CJ., and BAKER
and KINKEADE, JJ.

BAKER, Justice.

- On the Court’s own motion, we gques-
tioned whether we had jurisdiction over
this appeal and requested the parties to
brief the issue. We have considered the
parties’ arguments, and conclude that we

- do not have jurisdiction. Accordingly, we

dismiss this appeal.

The trial court entered final judgment on
July 20, 1987. Appellants Fellowship Mis-
sionary Baptist Church of Dallas, Ine., and
its pastor, Reverend Sammie Davis (collec-
tively the “Church”), filed an affidavit of
inability to pay costs on August 13. The
Church served the affidavit by depositing it
in the United States mail on August 17.
Appellee Myrtle Sigel filed a contest to the
affidavit on August 24, and the trial court
conducted a hearing on the contest. The
trial court sustained the contest, but failed
to enter a timely written order.

Accordingly, the allegations in the affida-
vit were deemed true by operation of law
on  September 3. TEX.R.APP.P.
40(a)(3)(E); Alvarez v. Penfold, 699 S.W.2d
619, 620 (Tex.App.—Dallas 1985, orig. pro-
ceeding). The question then is whether the
Church sufficiently- complied with rule
40(a)}(3)(B) of the Texas Rules of Appellate
Procedure so as to be permitted to prose-
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-states:

cute this appeal without paying the costs or
giving security therefor. That section

The appellant or his attorney shall give
notice of the filing of the affidavit to the
opposing party or his attorney and to the
court reporter of the court where the
case was tried within two days after the
filing; otherwise, he shall not be entitled
to prosecute the appeal without paying
the costs or giving security therefor.
TEX.R.APP.P. 40(a)}3)B). The Church
filed its affidavit on August 13, a Thurs-
day. It served Sigel by mailing the affida-
vit on August 17, a Monday. The question
then becomes whether service of the Au-
gust 13 affidavit on August 17 was timely.
We hold that it was not. . )

Two days after August 13 was August
15, a Saturday. Therefore, the last day to
serve the affidavit personally on the court
reporter was August 17. TEX.R.APP.P.
5(a). In order to serve a party by mail,
rule 4(b) requires that any document relat-
ing to taking an appeal shall be deemed
timely filed ! if it is “deposited in the mail
one day or more before the last day” for
taking the required action. TEX.R.APP.P.

4(b). However, rule 5(a) provides:

When the last day of the period is the
next day which is neither a Saturday,
Sunday nor legal holiday, any paper filed
by mail as provided in Rule 4 is mailed on
time when it is mailed on the last day of
the period.

TEX.R.APP.P. 5(a). The Church deposited
its affidavit in the mail on the last day on
which it could have served Sigel. If, how-
ever, rule 4 required it to deposit the affi-
davit in the mail on Sunday, August 16, the
Church’s service was not timely.

[1] There is a split of authority on this
question. One court has held that rule
5(a), in similar circumstances, permits time-
ly filing if the document is deposited in the
mail on the Monday foliowing the last day
for filing that happened to fall on the week-
end. Ector County Independent School

1. We recognize that TEX.R.APP.P. 4(b) address-
es the timeliness only of filing documents, and
does not expressly address the timeliness of
serving documents. The time to serve doc-

uments, however, is “at or before the time of »

FELLOWSHIP MISSIONARY BAPTIST CH. v. SIGEL Tex. 187
Clte s 749 S.W.2d 186 (TexApp.—Dallas 1983) ’

District v. Hopkins, 518 S.W.2d 576, 533-
584 (Tex.Civ.App—El Paso 1974, no writ)
(on mot. for reh’g). Two other courts, how-
ever, have held that the document was
required to be deposited in the mail on the
Sunday preceeding the Monday, in order to
be timely. Walkup v. Thompson, 704 S.W.
2d 938, passim (Tex.App.—Corpus Christi
1986, writ ref'd n.r.e.) (per curinm); Martin
Hedrick Co. ». Gotcher, 656 S.W.2d 509,
510-11 (Tex.App.—Waco 1983, writ ref’d
n.r.e.). The Gotcher Court specifically ad-
dressed the interaction between rules 4 and
5, and concluded that compliance with rule
4, by depositing a document in the mail one
day before the last day of the period for
taking action, was a “condition precedent”
for triggering the extension provided by
rule 5{(a). 656 S.W.2d at 510. We agree
with the Goicher Court.

Rule 4{(b) provides an extension of the
deadline for taking required action, if that
deadline would otherwise fall on a Satur-
day, Sunday, or legal holiday; in short, rule
4(b) creates an exception to the normal
method of calculating due dates. Rule 5(a)
also creates an exception for the timely

receipt of a document relating to the taking |

of an appeal. If rule 5(a) permitted a Mon-
day mail deposit to be timely when (as in
this case) the last day to make an otherwise
timely mail deposit would have been the
preceeding Friday, rule 5(a) would operate
to bootstrap an exception upon an excep-

tion. Otherwise put, what rule 4(b), operat- .

ing alone, cannot accomplish—deeming a
filing timely if a document is deposited in
the mail on the very day that it is due—
rule 4(b), operating in conjunction with rule

‘5(a), should not be able to accomplish.

[2,3] We note further that the policy
behind rule 4(b), the “mailbox rule,” is not
to provide gratuitous extensions, but to
accommodate situations in which court-
house employees are given a day off. See
Johnson v. Texas Employers’ Insurance
Association, 668 S.W.2d 837, 838 (Tex.App.

filing.” TEX.R.APP.P. 4(e). It necessarily fol-
lows that the same considerations in determin-
ing whether a document is timely filed apply in
determining whether a document is timely
served. Lt -
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—FEl Paso, 1984), rev'd on other grounds,
674 S, W.2d 761 (Tex.1984). As mentioned
‘urlier, the Church, but for rule 5(a), would
“&ave had to deposit its affidavit in the mail

on Friday, August 14, in order to comply

with rule 4(b). That it chose not to mail
the affidavit on a business day does not
excuse-it from failing to mail the affidavit
on a weekend day. Nor does it matter that
the post office might not postmark a mail-
" ing deposited on a Sunday; the postmark is
merely prima facie evidence of the date of
mailing. TEX.R.APP.P. 4(b). In the ab-
sence of a postmark obtained on Sunday,
the date of mailing can be established (as it
indeed was in this case) by affidavit. TEX.
R.APP.P. 19(d).

" Finally, we note that both the Walkup
case and the Gotcher case had subsequent
histories in which the supreme court re-
fused applications for writ of error with
the annotdtion, no reversible error. We
acknowledge that the annotation “n.r.e.” is
dubious when one attempts to extract any
authoritative value from it. See generally
Robertson and Paulsen, Rethinking the
Texas Writ of Error System, 17 TEX.
TECH L.REV. 1, 30-41 (1986). Neverthe-
Iess when a court dismisses a case for
“Ynt of jurisdictic:, its action is predicated
4 only one ground. Neither the Walkup
nor the Gotcher Courts ever considered the
merits of those cases. When the supreme
court refused the writ applications with the
“n.r.e.” notation, the supreme court could
not have been indicating that the interme-
diate courts reached the correct results but
not necessarily by the correct rationales
when only one rationale—lack of jurisdic-
tion—supported the intermediate courts’
actions. Further, the supreme court has
corrected an intermediate court’s erroneous
rationale concerning its jurisdiction when
the supreme court chose to do so. See,
e.g., Butts v. Capitol City Nursing Home,
705 S.W.2d 696, 697 (Tex.1986) (per cu-
riam).

We recognize that the supreme court has
recently held that “{ilndigency provisions,
like other appellate rules, have 4dong been

*liberally construed in favor of a right to
appeal.” Jones v. Stayman, 747 -S.W.2d
369, 370 (Tex.1987) (per curiam). None-

S ;

theless, Jones is distinguishable from the
instant case. In Jones, the indigent appel-
lant mailed a letter to the court reporter
the day after she filed her affidavit. The
letter had been drafted before the affidavit
was filed, and its wording indicated that
the affidavit would be filed in the near
future. The supreme court expressly not-
ed that that letter, while “not a model of

precision,” was mailed within the two-day.

period mandated by rule 40(a)(3)(B), and
that it ““appear{ed] to sufficiently fulfill the
purpose of the rule.” 747 S.W.2d at 370.
In the instant case, there is no dispute that
the Church failed to mail its notice of its
affidavit within the two-day period. There
is a difference between substantial compli-

ance with a rule, so as to fulfill its purpose,

and failure to comply with a rule. To hold
that depositing the notice required by rule
40(a)(3)(B) one day late were sufficient
compliance with the rule, we would, in ef-
fect, be rewriting the rule; an appellant
could be deemed to have complied with its

requirements so long-as the court reporter

got notice of the affidavit with sufficient
opportunity to contest it. We decline to do
so. The appellant in Jones gave timely, if
not altogether clear, notice that she had
filed her affidavit; in this case, the Church
did not give timely notice at all. We do not
read Jones to be so broad as to exonerate
an appellant’'s burden of complying with
the applicable rules of procedure, so long
as no harm resuits.

[4] We hold, therefore, that the
Church’s deadline to serve its affidavit was
Monday, August 17, by operation of rule
5(a), but that the Church had to deposit its
affidavit in the mail no later than Sunday,
August 16, in order to make rule 4(b) appli-
cable. Because the Church did not do so,

its service of the affidavit was untimely
and did not comply with the.requirements -

of rule 40(a)@3)B). Accordingly, the
Church cannot prosecute this appeal with-
out paying the costs thereof or giving se-
curity therefor.

We are left with two appellants who
have perfected their appeal by filing an
affidavit of inability to pay, but who are
not entitled to prosecute their appeal with-
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.~ therefor.
"_.)subsequently made a cash deposit in an
“‘attempt to preserve its appeal, but that
" cash deposit is a nullity. See Shaffer v.

. (Tex.App.—Dallas 1985, no writ).

NAUMANN v. WINDSOR GYPSUM, INC. Tex.

189

Cite as 749 S.W2d 189 (TexApp.—San Antonlo 1988)

out paying the costs or posting security
We recogrize that the Church

US. Companies, Inc., 704 S.W.2d 411, 413
In any
case, the cash deposit was made long after
the time to perfect an appeal had expired.
TEX.R.APP.P. 41(a}(1). Therefore, we
have no alternative but to dismiss this ap-
peal, and so order.

O & KEY NUMBER SYSTEM

—~unmz

Laura Leigh NAUMANN, et
al., Appellants,

V.
WINDSOR GYPSUM, INC., Appeliee.
No. 04-87-00018-CV.

Court of :Appeals of Texas,
San Antonio.

March 23, 1988.
Rehearing Denied April 19, 1988.

Motorist injured in collision with truck
exiting plant onto abutting highway sued
truck driver, his employer, and plant own-
er. The 25th District Court, Guadalupe
County, B.B. Schraub, J., granted summary
judgment for landowner. On appeal, the
Court of Appeals, Cadena, CJ., held that
landowner’s duty to exercise reasonable
care not to endanger safety of persons on
abutting highway did not create obligation
to guard passing motorists against possible
negligence of independent contractor over
whom landowner exercised no, control and
whose competence to perform his duties
landowner had no reason to doubt.

Affirmed.

1. Negligence €&=35

Owner or occupier of premises abut-
ting highway has duty to exercise reason-
able care to avoid endangering safety of
persons using highway as means of travel
and is liable for any injury that proximate-
ly results from his negligence.

2. Negligence <29

Generally, landowner does not have
duty to see that his independent contractor
performs his work in safe manner.

3. Negligence &35

Landowner’s duty to exercise reason-
able care not to endanger safety of persons -
on abutting highway does not create obli-
gation to guard passing motorists against
possible negligence of independent contrac-
tor over whom landowner exercises no con-
trol and whose competence to perform his
duties the landowner has no reason to
doubt.

4. Negligence =35

Ovwner or occupier of property is not
insurer of safety of travelers on adjacent .
highway and is not required to provide
against acts of third persons. )

5. Negligence <14

Mere bystander who did not create
dangerous situation is not required to take
action to prevent injury to others.

6. Automobiles ¢2194(1) :

Landowner was not liable to driver in-
jured in collision with truck owned and
operated by independent contractor while
turning onto abutting highway, even
though it knew of propensity of truck driv-
ers to block both lanes when turning east
onto highway.

Arch B. Haston, David W. Ross, San
Antonio, for appellants.

David L. Treat, W. Wendall Hall, Ful-
bright & Jaworski, San Antonio, J. Edward
Fleming, Dallas, Bill Bender, Bender &
Pattillo, Seguin, for appellee. '

Before CADENA, CJ., and CANTU
and REEVES, JJ.
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REPORT ' December 1, 1988
of the '

COMMITTEE ON THE ADMINISTRATION OF JUSTICE

The Committee on the Administration of Justice has been divided into
subcommittees which tract those of the Supreme Court Advisory Committee ‘to
which it reports its proposals regarding the Texas Rules of Civil Procedure.
The first meeting of the new bar year was held September 10, 1988 at which
time there was discussion of proposed Local Rules following a report by Luther
Soules, Chairman of the Supreme Court Advisory Committee and the Court's Sub-
committee on Local Rules. Mr. Soules presented a proposéd draft of the rules
for consideration and input. Professor William V. Dorsaneo, III, Chairman of
COAJ's Subcommittee on Local Rules, has done a considerable amount of work on
the project. A number of other matters came before the committee for dis-
cussion and various proposed Rules changes were referred to appropriate sub-

committees.

At its meeting held November 19, Judge Georgé Thurmond, Chairman of the

Judicial Section, reported that a draft of the Local Rules was presented dur-

ing the recent Judicial Conference in Fort Worth. He stated that the members
attending the Conference were divided into five groups to study the draft and
a member of the Advisory Committee acted as moderator to each group. The
final work product will serve as a guide for judges over the state after its
approval. _

A report was made by Judge Don Dean, a member*offthe Subcommittee on
Rules 1-165a. Some changes were proposed to Rule 2la to bring approved
delivery practices more current as delivery meanS'aﬁd-technologies have sig-
nificantly changed since 1941. The changes will be put into written form and
presented to the full committee at its January meeting for action as required
under the committee's bylaws. Changes to Rule 72 weré also proposed which will
bring copy service more current and this ameridment will be presented in written
form at the next meeting.

Four Rules changes areﬁﬁéing considered by the Subcommittee on Rules .
166-215 which is chaired by Guy Hopkins. Mr. Hopkins was unavoidably absent
from the November meeting and feports on these Rules were deferred.

Charles Tighe, Chairman,df thé”Subcommittee on Rules 216-314, reported
that the group has considered Rule 245 and, on the recommendation of Mr.

—

~N———
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Soules, would recommend a revision at the next meeting to change notice of
5359 "not less than ten days" to "not less than forty-five days" as the period
) prior to trial for jury fee and demand was extended from ten to thirty
days and the increase from ten to forty-five days would permit a party
who receives a non-jury setting together with an answer to preserve its
right to trial by jury and avoid an otherwise essential but burdensome
practical requirement to make demand and pay the jury fee in all cases

when they are filed, thus clogging the~jury dockets unrealistically and

e ——

with the jury list.

.Mr. James O' Leary sald hlS Subcommittee on Rules 315-331 was looking
at Rule 324(b) where motion for a new trial is required. A question has
arisen with regard to venue for a new trial and the group feels this needs
study. R

With regard to the Texas Rules of Appellate Procedure, Judge J.

, Curtiss Brown, chairfian;-reported that a proposal has been received re-
éﬁ;) garding TRAP Rules 4 and vahich relate to the question of the time of
“ filing of .records ,.briefs and other instruments. He said the subcommittee
did not feel that a real problem.existed with these two Rules but would look
at them more closely to determine if revisions 'should be made.

A complaint regarding Rules 40 and 53j was received from a district
judge regarding a problem-faced by a court reporter in his jurisdiction who
prepared a lengthy statement of facts for an indigent party as required
under Rule 40 but who was refused payment for his services under Rule 53j.
The subcommittee considered the matter but recommiended that no action be
taken on these Rules at this time and that the matter be removed from the
‘docket, recognizing that there may be a greater problem with the Rules in the
future. T -

With regard to TRAP Rule 100, Judge Brown referred to a copy of a
proposed change to the Rule which has been circulated to the full committee.
The proposed amendment will clarify the Rule by providing that en banc re-
view may be conducted at any time within a period of plenary jurisdiction of

a court of appeals. He moved that the change be approved and his motion was
seconded and adopted.

00151



The meeting was then held open for discussion of any Rules problems
which might need to be addressed. It was mentioned that "legal holidays"
differ from county to county, and discussion was also held on certain Rules
of discovery and the possibility of having a limit on the number of inter-
rogatories that may be made.

The Committee will meet again on January 14, 1989 at which time final

action will probably be taken on a number of the items presently under con-
sideration.

<:;§;7£;«JZéLAJ ;;;? :;Egi;;{;uit:a_—

Stanton B. Pemberton, Chairman
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LAW OFFICES

LUTHER H. SOULES Il

ATTORNEYS AT LAW
A PROFESSIONAL CORPORATION

TENTH FLOOR
REPUBLIC OF TEXAS PLAZA

KENNETH W. ANDERSON 175 EAST HOUSTON STREET WAYNE 1. FACAN
KEITH M. BAKER SAN ANTONIO, TEXAS 78205-2230 ASSOCIATED COUNSEL
STEPHANIE A. BELBER 512, 220-014

CHRISTOPHER CLARK > TELECOPIER
ROBERT E. ETLINGER - (312 2247073

MARY S. FENLON

LAURA D. HEARD

REBA BENNETT KENNEDY
CLAY N. MARTIN

JUDITH L. RAMSEY

SUSAN SHANK PATTERSON

LUTHER H. SOULES 11} May 17, 1989

Mr. Russell McMains

Edwards, McMains & Constant
P.O. Drawer 480

Corpus Christi, Texas 78403

Re: Proposed Changes to Texas Rule of Appellate Procedure

Dear Rusty:

Enclosed please find a copy of a letter sent to me by
Justice Nathan L. Hecht regarding proposed changes to Rules 4, 5,
40, 51, 84, 90, 182(b), and 130(a). Please be prepared to report
on this matter at our next SCAC meeting. I will include the
matter on our next agenda. :

As always, thank you for your keen attention to the business
of the Advisory Committee.

Very tfﬁly yours,
\\ /‘ -

A
~ :
’%EiﬂER H. SOULES III

()

LHSIII/hjh
Enclosure
cc: Honorable Stanley Pemberton
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THE SUPREME COURT OF TEXAS

CHIEF JUSTICE

1 PO. BOX 12248 CAPITOL STATION CLERK
THOMAS R PHILLIPS JOHN T. ADAMS
AUSTIN, TEXAS 78711

JUSTICES (512) 463-1312 EXECUTIVE ASS'T.
FRANKLIN S. SPEARS WILLIAM L. WILLIS
C. L RAY
RALL A GONZALEZ ADMINISTRATIVE ASS'T.
OSCAR H. MALZY MARY ANN DEFIBAUG
EUGENE A COOK May 15, 1989

JACK HIGHTOWER
NATHAN L. HECHT
LLOYD DOGGETT

Luther H. Soules III, Esqg.

Soules & Wallace

Republic of Texas Plaza, 19th Floor

175 East Houston Street -
San Antonio TX 78205-2230 '

Dear Luke:

Please include on the Advisory Committee’s next agenda the
following issues which have arisen recently during conferences of
the Supreme Court:

1. Regarding TRCP 267 and TRE 614: May “the rule”
be invoked in depositions?

2. Regarding TRCP 330: Should there be general

- rules for multi-district litigation generally? Should

there be rules prescribing some sort of comity for

litigation pending in federal courts and courts of other
states?

2. Regarding TRAP 4-5: Should the filing period
be extended when the last day falls on a day which the
court of appeals observes as a holiday even though it is
not a Saturday, Sunday, or legal holiday?

3. Regarding TRAP 84 and 182(b): Should an appel-
late court be authorized to assess damages for a frivo-
lous appeal against counsel in addition to a party?

4. Regarding TRAP 90(a): Should the courts of
appeals be required to address the factual sufficiency
of the evidence whenever the issue is raised, unless the
court of appeals finds the evidence legally insufficient?

5. Regarding TRAP 130(a): What is the effect of
filing an application for writ of error before a motion
for rehearing is filed and ruled upon by the court of
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appeals? Does the court of appeals lose jurisdiction of
the case immediately upon the filing of an application
for writ of error, or may the appellate court rule on a
later-filed motion for rehearing, even if the ruling
involves a material change in the court’s copinion or
judgment? See Doctors Hospital Facilities v. Fifth Court
of Appeals, 750 S.W.2d 177 (Tex. 1988).

Two additional matters I would appreciate the Committee
considering are whether to incorporate rules on professional
conduct, such as those adopted in Dondi Properties Corp. V.
Commercial Savings and Loan Ass’'n, 121 F.R.D. 284 (July 14, 1988),

and whether the electronic recording order should be included in
the rules.

Also, please include on the agenda the issues raised in the
enclosed correspondence.

Thank you for your dedication to the improvement of Texas
rules.
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March.2, 1989

Honorable Mary M. Craft, Master
314th District Court

Family Law Center

4th Floor

1115 Congress

Houston, Texas 77002

Dear Master Craft:
SN -Chief Justice Phillips has referred to me, as the Justice
“;) having primary responsibility for oversight of the rules, your very
_insightful letter regarding indigent civil appeals.
I am most grateful for your thoughts and expect they will be
carefully considered as we look toward amendments in the rules this
year.

I hope if you have additional suggestions you will feel free
to let me know.

Sincerely,

Nathan I.. Hecht
Justice

NLH:sm
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MARY M. CRAFT
MAsSTER, 314™ DisTRICT COURT
FamiLy Law CenTeR, 4™ FLoOR

1115 CoNGRESS
- HousToN, Texas 77002

(713)221-6475
February 9, 1989

Mr. Thomas S. Morgan
2500 N. Big Spring
Suite 120

Midland, -Texas 79705

Dear Tom:

I read your article in the last Juverile Law Section
Newsletter, and 1 agree that appealing a delinquency case for an
indigent client is tricky. However, I have teen concerned for
some time about the problem of civil appeals for all indigents and
offer the following thoughts.

An indigent's appeal in a criminal case differs from that
in a civil case in that a criminal appellant is only required to
file a written notice of appeal in the trial ccurt within 30 days
of the judgment's signing. T.R.App.P. 41(b)(1). The clerk is
required to forward a copy of the notice of appeal to the
appellate court and the attorney for the stat=s. T.R.App.P.

40(b) (1) . A pauper's affidavit requesting a free statement of
facts may be filed in the trial court within the same 30-day
period. T.R.App.P. 53(3j)(2). Apparently the pauper's affidavit
is seldom challenged, especially if appellant had appointed trial
counsel. This procedure in indigent criminal appeals is subs-
tantially different from that in civil indigent appeals.

~

GENT CIVIL APPEALS

—

THE PRQCESS IN IND

.Presently, the procedure for appeal on behalf of an
indigent in a civil case is as follows:

1. An affidavit of inability to pay <costs (as an alter-
native to a cost bond) must be filed by appellant with the clerk
of the trial court within 30 days after signing of the order which
is being appealed. T.R.App.P. 40(a)(3)(A). Appeal is then per-
fected. T.R.App.P. 41(a)(l).

2. Notice of the flllng f appellant s affidavit must be

given by appellant to the opposing party or his attorney and to
the court reporter of the court in which the ase was tried within

00157



Mr. Thomas S. Morgan
February 9, 1989
Page 2

two days after the filing. Without notice the appellant "shall
not be entitled to prosecute the appeal without paying the costs
or giving secprity therefor." T.R.App.P. 40(a) (3) (B).

3. Any contest to the affidavit (by a party or court
officer) must be filed within 10 days after notice is received.
If a contest is filed a hearing is set by the court and notice
given by the clerk. T.R.App.P. 40(a)(3)(C). The court must rule
against the affidavit by signed order within 10 days of filing of
the contest or the affidavit is taken as true. T.R.App.P.
40(a) (3) (E) .

THE PROBLEMS

At first glance these rules would appear to facilitate
indigent appeals, but the opposite is true.. As you point out,
many attorneys who practice primarily criminal law, or civil law
for paying clients, are not familiar with the procedure and
inadvertently lose their right to appeal.

The possibility of losing a right to appeal because of
failure to give proper notice is obvious from the cases you
mentioned and others. For example, In re V.G., 746 S.W.2d 500
(Tex. App.--Houston [1lst Dist.] 1988, no writ), followed the
Corpus Christi court's decisions in In re R.R. and In re R.H. 1In
V.G. an indigent's appeal from a certificaticn judgment was
dismissed because the state's attorney did not receive the two-day
notice that a pauper's affidavit had been filed. Reading between
the lines in V.G., it is possible the D.A. actually knew of the

filing of the pauper's affidavit and chose not to file a contest
in the trial court.

You may also have come across the Texas Supreme Court case
of Jones v. Stayman, 747 S.W.2d 369 (Tex. 1987), a per curiam
mandamus decision which seemed to provide some hope that notice
requirements would be construed with flexibility. The trial court
in this termination case had neglected to sign an order deter-
mining the contest or extending the time within 10 days of filing
the contest. The state contended that a letter sent to the court
reporter one day after the affidavit of inability was filed
stating counsel's intention to request a free statement of facts
was inadequate under T.R.App.P..40(a) (3) (B). The Court stated
that the letter, though "not a moidel of precision" sufficiently
fulfilled the purpose of the rule. The Court further noted that
1) the letter was timely mailed, and 2) the court reporter was
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Mr. Thomas S. Morgan
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present at the hearing and did not object to lack of proper
notice.

A recent case from Houston, Wheeler v. Baum, No. 01-88-
00919-Cv, is presently pending before the Supreme -Court. Appli-
cation for leave to file writ of mandamus was granted on February
2, 1989, docketed as No. C-8194. This is a termination case from
the First Court of Appeals in which the trial judge did not sign
the order determining the contest within the required 10 days from
the date of contest. The court of appeals relied on Bantuelle v.
Renfro, 620 S.W.2d 635 (Tex. Civ. App.--Dallas 1981 no writ), and
In re v.G., supra, and held that "giving of the 2-day notice to
the court reporter is mandatory and absent the notice, the
appellant cannot prosecute an appeal without paying costs or
giving security. An objection at the hearing is not necessary
because if no notice is given, a hearing is not required."
Interestingly, the real party in interest, Harris County
Children's Protective Services, received its notice and filed a
contest, but objected to the lack of notice to the court reporter.
No testimony was taken on the merits of the indigency claim of
appellant. A similar case is Furr v. Furr, 721 S.W.2d 565 (Tex.
App.--Amarillo 1986, no writ). T

The absurdity of the court reporter notice requirement is
demonstrated by Matlock v. Garza, 725 S.wW.24 527 (Tex. App.—-
Corpus Christi 1987, no writ), decided by the same court that gave
us In re R.R. and In re R.H. 1In dismissing the appeal because the
court reporter did not receive the two-day notice, the court found
that handing the court reporter the affidavit to be marked as an
exhibit during the hearing on the contest did not constitute
personal service, reasoning that the court reporter cannot be
expected to read every exhibit so presented. Id. at 529.

An insidious aspect of the indigency appeéal procedure 1is
that notice of filing the affidavit must be actually received by
the opposing party and the court reporter within two days, or on
the next business day following two days, unlesss it is mailed. 1In
Fellowship Missionary Baptist Church of Dallas, Inc., v. Sigel,
749 S.W.2d 186 (Tex. App.--Dallas 1988, no writ), the court of
appeals raised the notice issue on its own motion. It found that
the allegations in the affidavit ¢ inability to pay costs should
be taken as true because the trial .court had sustained the .
contest, but failed to enter a timely written order. However, 1in
calculating whether appellant had properly used the "mailboX
rule," T.R.App.P. 4(b), in delivering its notice to the court
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reporter, the court ruled that since the affidavit was filed on
Thursday, the last day to serve the reporter was Monday. Appel-
lant mailed the notice on Monday, and it was one day too late.
Had it been mailed on Sunday, whether postmarked or not, it would
have been valid service. The court construed T.R.App.P. 4 (b) to
require that depositing a document in the mail one day before the
last day of the period for taking action was a "condition prece-
dent" for triggering the extension provided by rule 5(a) for
mailed documents. Because notice to the court reporter was un-

timely the appeal was dismissed, even though no objection was made
in the trial court by anyone.

THE FLAWS

The flaws in the procedure for indigents' appeals are
obvious.

First, two days is simply too short z time to get notice
out. Some Monday and Friday holidays are federal but not state,
or county but not federal, etc. Secretaries (and lawyers) neglect

to go to the post office on Friday, and wait until Monday to send
the mail. '

Second, why is notice to the court reporter required at
all? The reporter is not a party to the suit, is not an attorney,
and does not have the benefit of legal counsel to assist in a
contest. In fact, I have not come across any reported case in
which a court reporter filed a contest, althcugh this is the
stated basis for requiring notice. Jones v. Stayman, supra.
Presumably the court reporter, after notice, can contest providing
a statement of facts for no additional compensation. Although
paid a regular salary, they are required to prepare a free
statement of fact in any indigent's civil appeal. T.R.App.P.
53(j). In criminal cases, T.R.App.P. 53(j) (2), and Title 3 indi-
gent appeals, Tex. Fam. C. sec. 56.02(b) (c), the trial judge sets
the amount of payment to the court reporter which is paid from the
county general fund.

Further, if a non-indigent appellant perfects an appeal,
the bond or cash deposit only has to be filed in the statutory
amount of $1,000.00, unless the court fixes a different amount
upon its own motion or motion of either party or any interested
officer of the court. T.R.App.P..40(a)(l), 46. No notice is
required to be given to the -court reporter, although it is a rare
case indeed when this amount will cover the cost of preparing a
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statement of facts.

Third, the appellate courts' treatment of the notice
provisions as quasi-jurisdictional, and not subject either to
walver or the harmless error rule, goes against the grain of

modern procedure. Absent a showing of harm by the state's at-

torney or the court reporter, the failure of the appealing
indigent to give notice of intent to seek an appeal without
posting -a cost bond should never result in loss of the appeal.
The language of T.R.App.P. 40(a) (3) (B) has been construed far

too

strictly by ignoring the possibility that lack of notice is either
non-waivable or harmless, or that actual knowledge of filing the

affidavit is sufficient "notice."

PROPOSED SOLUTIONS

My experience indicates that the majority of attempted
indigent appeals are dismissed for lack of jurisdiction because of
failure to comply with notice requirements. 1 agree with your
proposal to liberalize the requirements and suggest the following

additional proposals for your consideration:

1. Amend T.R.App.P. 40(a) (3) (A) by adding: "The affi-
davit of inability to pay costs on appeal shall be in the form

specified in Rule 145 of the Texas Rules of Civil Procedure;f

2. Amend T.R.App.P. 40(a) (3) (B) to provide that the civil
notice requirement be the same as the criminal, i.e., that the
clerk notify opposing counsel of the filing of the affidavit of

inability, and eliminate altogether the requirement of notice
the court reporter.

to

3. Amend T.R.App.P. 40(a) (3) (B) by deleting the language

following the semi-colon ("otherwise . . ..) and substituting
following:

the

"Should it appear to the court that notice has not been
given under this subsection the court shall direct the
clerk to notify opposing counsel and extend the time for
hearing an additional ten days after the date of thg order

of extension." -

This would be consistent with the provisions of T.R.App.P.
40 (a) (3) (E) and 41(a) (2).
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4. Instead of proposing that no bond or affidavit be
filed (only notice of appeal be given), amend T.R.App.P.
40(a) (3) (D) and place the burden on the party contesting the
affidavit of inability to show appellant is able to pay costs in
any case in which an attorney was appointed to represent the
appellant in the trial court. (Even a criminal appellant is
required to file a pauper's ocath and request =-o waive bond.)

5. Amend T.R.App.P. 40(a) (3) (E) by adding the following:

"Upon proof that the appellant is presently receiving a
governmental entitlement based on indigency, the court
shall deny the contest. If the court sustains the contest
and finds that appellant is able to pay costs, the reasons
for such a finding shall be contained in an order.
Evidence shall be taken of the estima:ed cost of preparing
a statement of facts and transcript."

6. Amend T.R.App.P. 51, covering the transcript on
appeal, by adding a provision requiring the clerk to furnish a
free transcript on appeal if the appellant is .found unable to pay
costs. This should parallel T.R.App.P. 53(j)il), covering the
free statement of facts.

Given the historically irrational nature of attorney/
guardian ad litem distinctions, I don't think it's useful to rely
on the cases which allow the guardian (but not the attorney) ad
litem, who appeals in his representative capaciity to do so

without filing a cost bond, cash deposit or affidavit in lieu
thereof.

I look forward to seeing you in Austin on the 18th. If
you think these proposals merit further discussion, I would enjoy
getting together with you and anyone else interested in this issue
at a mutually convenient time.

Very truly yours,
.+ MARY MANSFIELD CRAFT

MMC/cm | S | .

P.S. Oral argument has been scheduled in Wheeler v. Baum, for
-March 1, 1989 at 9:00 a.m. in the Texas Supreme Court.
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Thomas S. Morgan
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cc:

ccC:

Mr. Robert O. Dawson
University of Texas
School of Law

727 E. 26th St.
Austin, Texas 78705

Texas Supreme Court

Civil Rules Advisory Committee
c/o Hon. Thomas R. Phillips
Supreme Court Building

Austin, Texas 78711
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Rule 15a. Grounds For Disqualification and Recusal of Appellate

Judges

(1) (No Change)

(2) Recusal

Appellate judges should recuse themselves in
proceedings in which their Iimpartiality might reasonably be
questioned, including but not limited to, instances in which they
have a personal bias or prejudice concerning the subjecttmatter

or a party, or personal knowledge of disputed evidentiary facts

concerning zhe proceeding. In the event the court- is evenly

c
divide?{ﬁ%g motion to recuse shall be deﬂTEE;ZTVa“l;XZ

COMMENT: The present rule does not contain a provision
dealing with an en banc evenly divided court on a motion to
recuse. The proposed amendment will deal with that situation
without the necessity of bringing in a visiting judge to break
the tie. The bringing in of another judge would cause

unnecessary difficulties and delays and potential embarrassment.
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LAW OFFICES OF . 2401 TEXAS AMERICAN BANK BUILDING é - T—g
ﬁh M] gh FORT WORTH, TEXAS 76102
s ﬂ. B g ﬁll’plk (817) 338-4900

429-230) METRO

Q.

o=

Mr. R. Doak Bishop
Hughes & Luce

© 2800 Momentum Place
1717 Main Street
Dallas, Texas 75201

Dear Doak:

Enclosed you will find in appropriate form recommended
changes to Rule 15a, Rule 121 and Rule 182, Texas Rules of
Appellate Procedure, as per the discussion of the Committee on
Administration of" Justice at 1its May 7, 1988 meeting. The

E Committee can take final action on these proposed changes at the
’ June 4, 1988 meeting. '

By copy of this letter, I am sending a copy of these to
the other members of my subcommittee, Luther Soules and retired
Chief Justice Joe R. Greenhill. ’

Very truly yours,

J. Shelby Shgfpe
JSS:cf

cc: Professor Jeremy C. Wicker
Chief Justice J. Curtiss Brown
Luther H. Soules '
Honorable Joe R. Greenhill
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LAW OFFICES

SOULES &8 REED

TENTH FLOOR
TWO REPUBLICBANK PLAZA
175 EAST HOUSTON STREET
SAN ANTONIO. TEXAS 78205-2230

KENNETH wW. ANDERSON (512) 224-9t44 WAYNE L. FACAN
KE{ITH M. BAKER ASSOCIATED COUNSEL
STEPHANIE A. BELBER . .

CHRISTOPHER CLARK TELECOPIER
ROBERT E. ETLINCER (512) 224-7073

MARY S. FENLON
PETER F. CAZDA
LAURA D. HEARD
REBA BENNETT KENNEDY

JUDITH L RAMSEY
ROBERT D. REED June 14, 1988

HUCH L. sCOTT. JR.
SUSAN C. SHANK
LUTHER H. SOQULES It
THOMAS C. WHITE

Mr. Rusty McMains .

Edwards, McMains & Constant
P.0O. Drawer 480

Corpus Christi, Texas 78403

Re: Proposed Changes to Rules of Appellate Procedure

Dear Rusty:

I have enclosed comments sent to me by J. Shelby Sharpe
regarding proposed changes to Rule 15a, Rule 121, and Rule 182,
Texas Rules of Appellate Procedure. Please be prepared to report
on this matter at our next SCAC meeting. I will include the
matter on our next agenda.

As always, thank you for your keen atte
of the Advisory Committee.

ion to the business

yours,

THER H. SOULES III
LHSIIT/hjh

Enclosure
cc: Honorable Joe R. Greenhill

00166




STMARY" IVE Clis 7 HTH
\/S}IN RSITY &)ﬂ; s
{

oy S~

" February 5, 1988

Honorable Howard M. Fender

Chief Justice - Court of Appeals
Tarrant County Courthouse

Fort Worth, Texas 76196

Dear Judge Fender:

Thank you for your letter of January 21, 1988.

I believe the rule change that you suggest should be addressed to the

Supreme Court Advisory Committee rather than to the Administration of Rules of
Evidence Committee which I chair. I am therefore forwarding your letter to Mr.
Luther Soules who is Chairman of the Supreme Court Advisory Committee.

Yours very truly,

ey

///
Thomas Black
Professor of Law

}

TB/asv

CccC:

Mr. Luther H. Soules, III (&
Soules, Reed & Butts

800 Milam Building

San Antonio, Texas 78205

SCHOOL OF LAW
ONE CAMINO SANTA MARIA
SAN ANTONIO, TEXAS 78284-0400
(512)436-3424
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KENNETH W. ANDERSON. JR.
KEITH M. BAKER
CHRISTOPHER CLARK
HERBERT CORDON DAVIS
ROBERT E. ETLINCER!

LAW OFFICES

SOULES & WALLACE

ATTORNEYS AT LAW
A PROFESSIONAL CORPORATION

TENTH FLOOR
REPUBLIC OF TEXAS PLAZA
175 EAST HOUSTON STREET

TELEFAX

MARY 5. FENLON SAN ANTONIO, TEXAS 78205-2230 AUSTIN
CEORCE ANN HARPOLE 512) 327-4105

LAURA D. HEARD (5i2) 224-9144

REBA BENNETT KENNEDY

CLAY N. MARTIN

J. KEN NUNLEY WRITER'S DIRECT DIAL NUMBER:
JUDITH L RAMSEY

SUSAN SHANK PATTERSON
SAVANNAH L ROBINSON
MARC J. SCHNALL *
LUTHER H. SOULES !l
WILLIAM T. SULLIVAN
JAMES P. WALLACE ¢

SAN ANTONIO
(512) 224-7073

April 27, 1989 -

Mr. Russell McMains
Edwards, McMains & Constant B
P.O. Drawer 480

Corpus Christi, Texas 78403

Re: Texas Rule of Appellate Procedure 15, 136 and 190

Dear Rusty:

_?) Upon review of the SCAC Agenda I was unable to ascertain
o whether you had been sent copies of the enclosed correspondence
from Chief Justice Howard M. Fender and Justice Michol 0O’Connor.
Therefore, I am forwarding same to you at this time. Please be
prepared to report on this matter at our next SCAC meeting. I
will include the matter on our next agenda.

As always, thank you for your keen attention to the business
of the Advisory Committee. :

A

Very rruly YQurs,
/

!9

e

[oe

LUTHER H. SOULES III
S
LHSIII/hjh

Enclosure
cc: Honorable Nathan Hecht
Honorable Stanley Pemberton

AUSTIN, TEXAS OFFICE: BARTON OAKS PLAZA TWO, SUITE 3i5
901 MoPac EXPRESSWAY SOUTH, AUSTIN, TEXAS 78746 TEXAS BOARD OF LECAL SPECIALIZATION

(512) 328-3511 t BOARD CERTIFIED CIVIL TRIAL LAW
CORPUS CHRISTI, TEXAS OFFICE: THE 600 BUILDING, SUITE 1201 t BOARD CERTIFIED CIVIL APPELLATE LAW

GO0 LEOPARD STREET, CORPUS CHRISTI, TEXAS 78473 * BOARD CERTIFIED COMMERCIAL AND
(512) 8B3-7501 RESIDENTIAL REAL ESTATE LAW
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STATE BAR OF TEXAS

W MMITTEE ON ADMINISTRATION OF JUSTICE
APPELIATE

REQUEST FOR NEW RULE OR CHANGE OF EXISTING RULE — TEXAS RULES OF CiwiL PROCEDURE.

),  Exact wording of existing Rule:
Rule -40.

(4) Notice of Limitation of Aopeal. No attempt to limit the scope of an appeal
shall be effective as to a varty adverse to the appellant unless the severable portion
of the judgment fram which the ampeal is taken is designated in a notice served on the
adverse party within fifteen days after judgment is signed, or if a motion for new trial
is filed by any party, within seventy-five days after the judgment is signed.

1. Proposed Rule: Mark/ through deletions to existing rule with dashes; underiine propossd new wwding '

Rule 40.

L Pelalion iyt 8, Ol ki \
[

(4) Notice of Lin tatlon of Avpea

A

(A) No attemmpt limit the scope of an ampeal shall be eifective as to a party
adverse to the appellant any party unless the severable vortion of the judgment fram
which. the appeal is ftaken is designated in a notice served on the adverse party all parties
to the suit within fifteen days after judgment is signed, or if a motion for new trial
is Iiled by any varty, within seventy-five days after the judgment is signed.

(B) If the scgpe of an appeal is limited in accordance with this Rule 40(a) (4),
anv other mnarty may cross-—appeal any Other vOrtion Or LOrtions OL the juddient by
tunelv nerrecting A separate aroeal.

(C) TUnless i:y(e scope of an appeal is limited in accordance with this Rule 40(a) (4),
the entire judgmeht 1s subject to appellate review. Once an unlimited aovpeal has been
Perfected by anv/vartv, any other partvy who has been agorieved by the judgment may seek
a more favorabl¢g judgment in the courts of apmeal by crosspoint as an appellee without
perfecting a sgparate appeal.

SIS 2 ——
. ey t-




Brief étate:nenc of reasons for requested chenges and adventagss to be
served by proposad new Rule:

‘Rule 74 (e) of the Rules of Appellate Procedure contemplates that any o
party aggrieved by a judgment may present cross-points as an appellee, even if it '
has not perfected an appeal, except when the judgment is severable and the appeal
has been limited by the arpellant to a severable portion. Recent courts of apoeals
decisions have expansively interpreted the exception to deny jurisdiction of
. @ppellees’ cross-points even in two-party cases. The mechanism for limiting appeals l
provided by Rule 40(a) (4) is vroving inadecuate to abrogate the effect of those
decisions. ' : -

Uncertainty over when a cross-point recuires an independent appeal will result '
in precautionary perfection of appeals bv appellees » rendering the intent behind
74(e), to simplify the procedural burden placed on appellees and to reduce duplicatio
at the apvellate level, a nullity. The prooosed amendments will clarify the require-
ments. ' ' ' ' -0

Respectfully submitted,

Neme

Address

Letz2 | ) 198
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January 31, 1989

Luther H. Soules III

Soules & Wallace

Republic of Texas Plaza

175 East Houston St.

San Antonio, Texas 78205 2230

Re: Texas Rules of Appellate
Procedure 4, 5 and 40

Dear Luke,

Enclosed please find proposals for amendment of Appellate
Rules 4, 5 and 40 together with explanatory memoranda. Can these
be added to the agenda for our May 26-27 meeting?

Best wishes,

Ver/4

William V. Dorsaneo, III

SCHOOL OF LAW O 0 l 7 2

SOUTHERN METHODIST UNIVERSITY / DALLAS, TEXAS 75275-0116 / 214 « 692-3249



MEMORANDUM

TO : The Committee on Administration of Justice
FROM: William V. Dorsaneo III (with Ruth A. Kollman)
DATE: January 30, 1989

RE

Requirement that appellees perfect an appeal
in order to assign cross-points of error

Rule 74(e) of the Texas Rules of Appellate Procedure
contemplates that any party aggrieved by a judgment may present
cross-points as an appellee, even if it has not perfected an
appeal. The only exception is when the judgment is severable and
the appeal has been limited by the appeilant to a severable
portion. Both the history of Appellate Rule 74 and Texas Supreme
Court decisions support this construction. However, through
expansive interpretation of the exception, recent lower court
decisions in both multiple-party and two-party cases have
developed unnecéssary procedural requirements. The'purpose of
this memorandum is to explore the scope of the exception and to
suggest a revision to Rule'40(a)(4) to solve the problem.

Development in the Texas Supreme Court

Prior to the adoption of the Texas Rules of Civil Procedure
in 1940, the procedural piéture was“drawn in cases like
Barnsdall 0il Co. V. Hﬁ;bard, 130 Tex. 476, 109 S.W.2d 960
(1937). In that case, nﬁmeréus parties disputed title to two
separate tracts of land. SéQéral parties perfected an appeal
complaining of the judgment of the trial court concerning one of

1
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the tracts. The appellee sought to assign cross-points of error

related to the second tract. As a result of limiting language
in the appeal bond, the appellants did not contest and explicitly
did not appeal that portion of the judgment. The Texas Supreme

Court held:
We think it likewise obvious that the [appellee] was
attempting to have the Court of Civil Appeals revise
the judgment of the trial court affecting its 25-acre
tract, rather than merely urge counter propositions by
cross assignments in the appeal affecting the 84 acres.
This it manifestly could not do without prosecuting an
appeal from that part of the judgment.

Id. at 964 (citations omitted).
Shortly after deciding Barnsdall, the Texas Supreme Court
obtained legislative authority to promulgate new Texas rules of

procedure. The resulting Texas Rules of Civil Procedure were

published and made effective as of September 1, 1941.
One of the new rules, not based on any prior statutory rule
of procedure but reflecting the existing practice, was Rule 420:

The
brief for the appellee shall reply to the points relied upon by
appellant in due order when practicable, and in case of cross-
appeal the brief shall follow substantially the form of the brief
for appellant.

TEX.R.CIV.P. 420 (Vernon 1941). That rule was only in effect for
four months. After publication and discussion of the
ramifications of the new rules, changes were proposed. Amended
Rule 420, effective December 31, 1941, read as follows:

The brief of the appellee shall reply to the points

relied upon by the appellant in due order when

practicable; and in case the appellee desires to

complain of any ruling or action of the trial court,

his brief in regard to such matters shall follow
substantially the form of the brief for appellant.

2
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TEX.R.CIV.P. 420 (Vernon Supp. 1941). The substitution of the
language "in case the appellee desires to complain of any ruling
or action of the trial court" for the earlier "in case of cross-
appeal" wording suggests the drafter's intention to allow an
appellee to present cross-points without having to perfect-an-
appeal. With only minor textual changes which reflect its
applicability to civil cases only, Rule 74(e) of the Texas Rules
of Appellate Procedure is substantially identical.

The drafters of Rule 420 must have placed great. importance
on simplifying the procedural burden placed on appellees to have
made such an amendment so quickly after adoption. Commentaries
available after the promulgation of amended Rule 420 support this
view. 1In 1944, the Texas Bar Journal published a series of
questions concerning the new rules, with responses provided by
three rules committee members. (Stayton, Carter, and Vinson).
Their answer to a question concerning cross-points by non-
appealing parties supports a feading of the amended Rule 420 as
allowing cross-points without requiring appellee to perfect an
appeal:

Laying aside consideration of complaints by one
appellee against another appellee ... , we are of the
opinion that appellee in the Court of Civil Appeals
may, without cross-appeal or cross-assignment of error,.
urge against appellant any complaints concerning the
matter as to which the appellant has perfected his
appeal, by the use of "points" in his brief. Cross-
appeal was mentioned in original Rule 420 but the
amendment to the rule omits mention of it. It is not
necessary in Texas as to any complaints concerning the
matter brought up by appellant; and that ordinarily
means all complaints that appellee has. In some cases,

however, appellant may sever, that is, take up a part

3.
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433 ' only of the matter as it stood in the trial court.

In such cases ... appellee may not complaiﬁ of
anything within the scope solely of the part not
brought up.

7 Tex.B.J. 15 (1944). The notes to Rule 420 published with the
1948 amendments contain similar language and also support that

analysis. Interpretation of Rules by Subcommittee, TEX.R.CIV.P.

420 (Vernon 1948). ’ -
More authoritatively, the Supreme Court of Texas explained
its interpretation of former Rule 420 as follows:

This rule of practice, which does away with the
necessity for prosecuting two appeals from the same
judgment and bringing up two records, is well founded
and should not be departed from except in cases where
the judgment is definitely severable and appellant
strictly limits the scope of his appeal to a severable
portion thereof.

;2) Dallas Electric Supply Co. v. Branum Co., ‘143 Tex. 366, 185
- S.W.2d 427, 430 (1945).

The exception articulated in Branum is a narrow one. It is
Jthree—pronged as well as conjunctive: (1) the judgment itself
must be definitely severable; and (2) appellant must strictly
limit the scope of its appeal; and (3) the limitation must be to
a severable portion of the judgment.

The seminal modern case which articulates the proper

analysis is Hernandez v. City of Fort Worth, 617 S.W.2d 923 (Tex.

1981) . The Texas Supreme Court cited Branum in overruling the
Court of Civil Appeals' holding that it had no jurisdiction to
consider appellees' cross-points. The cross-points asserted that

the trial court had erred in failing to render judgment for all

4
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the relief to which appellees were entitled. The Court
emphatically reiterated its holding in Branum:
It is not necessary to perfect two separate and
distinct appeals, unless the judgment of the trial
court is definitely severable, and appellant strictly
limits the scope of his appeal to a severable portion.
Id. at 924. The Court went on to specifically repudiate an

intermediate appellate court's opinion to the contrary in RIMCO

—

Enterprises, Inc. v. Texas Electric Service Co., 599 S.W.2d 362,
366-67 (Tex. Civ. App. —-- Fort Worth 1980, writ ref'd n.r.e.).

After Hernandez the issue appeared to be resolved.

’

Unfortunately, it was not. As explained below, the courts of
appeals developed poorly-defined exceptions to the high Court's
holdings in Branum and Hernandez that have obscured and
undermined the general rule. As Robert W. Stayton observed in
his introduction to the first official publication of the new
rules in 1942:

The Texas Rules ... are beset by certain dangers,

namely, that future legislative enactments and the

decisions of the many intermediate appellate courts,

each practically immune from prompt centralized

guidance and control, may tend to cause the rules to

disappear and the former systems to be reinstated. ...
Stayton, Introduction, TEX.R.CIV.P. (Vernon 1942).

The earlier practice of requiring all appellees to perfect
an appeal before asserting crdss-points is gradually creeping

back. The following paragraphs show how this wrongheaded trend

has evolved.
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The_ Courts of Appeals Cases

In 1968, the El1 Paso court cited both Barnsdall and Branum,

without discussing the impact of the 1941 amendment to Rule 420,
in expressing reservations about the jurisdiction of the court to
consider appellees' cross-points in a multiple-party case. Scull

v. Davis, 434 S.W.2d 391 (Tex. Civ. App. -- El Paso 1968, writ
ref'd n.r.e.). The Court nonetheléss considered and overruled ~
the cross-points. Id. at 395.

The First Court also considered the iséue in connection with

multiple-party litigation in 1984 in Young v. Kilroy 0il Company

of Texas, Inc., 673 S.W.2d 236 (Tex. App. -- Houston [lst Dist.]

1984, writ ref'd n.r.e.). Most of the current requirements for
independent perfection of appeals by appellees can be traced
directly to this decision. Hence, its procedural history is
described in detail.

In Young the plaintiff sued 1) his employer, 2) the operator
of the lease and 3) the owner of the offshore dril;ing platform
where his injury occurred. The operator cfoss-claimed against
the employer for contractual indemnity. The plaintiff entered
into a Mary Carter Agreement with his employer and the owner.

The jury found the employer 50% negligent, the operator 40%
negligent, and the plaintiff 10% negligent. Damages were found
to be $505,000. Despite these findings, the trial court rendered
judgment notwithstanding the verdict. The court's decision was
based on its determination that the employer owed contractual

indemnity to the operator, combined with the provisioné of the

060178



Mary Carter Agreement. The net result was a take-nothing
judgment as to plaintiff and a judgment in favor of the operator
against the employer for attorneys' fees. Only the plaintiff
perfected an appeal.

The employer filed a cash deposit in lieu of a supersedeas
bond when the operator attempted to execute on the judgmen£ séme
seven months later. The trial courf found that the employer had"
not properly perfected an appeal. The court vacated the writ of
supersedeas, disbursed the amount of the judgment to the
operator, and retufned the remainder of the deposit to the
employer.

The employer attempted to assert cross-points on appeal
which alleged error in the judgment in ordering the employer to
pay the operator's attorney's fees, and in the order vacating the
writ of supersedeas and foreclosing on the cash deposit. The
court of appeals denied jurisdiction of the cross-points, stating
that the cross-points placed the employer in the role of an
appellant and required the timely perfection of an appeal by the
employer. Id. at 242.

In Young the First Court cited both Hernandez and Scull in

support of its holding that the right of an appellee to use

~cross-points to obtain a better judgment without perfecting an

independent appeal "is subject to the limitation that such cross-
points must affect the interest of the appellant or bear upon
matters presented in the appeal." Id. at 241 (emphasis in

original; citations omitted).

!
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After Young was decided other appellate courts cited it in
support of holdings which enlarged the exception further. For
example, in 1987 the Beaumont court relied upon Young when the
issue arose in a multiple-party case. Miller v. Presswood, 743

S.W.2d 275 (Tex. App. =-- Beaumont 1987, no writ). The court
observed that no portion of the judgment was favorable to the =
appellee and held that "[a] cross-point that is not directed to
the defense of the judgment against an appellant places the party
asserting the cross-point in the role of an appellant," and

requires the independent perfection of an appeal. Id. at 279.

The Beaumont court quoted directly from Young in Gulf States

Underwriters of La. v. Wilson, 753 S.W.2d 422, 431 (Tex. App. —--

Beaumont 1987, no writ). The court considered and sustained a
cross-point related to the ﬁethod of payment of the judgment but
denied jurisdiction of a cross-point that complained that the
judgment in appellee's favor should have been joint and several
as to the appellant and the appellént's co-defendant. The court
held that it had no jurisdiction over the cross-point because the
appellant had directed no points of error toward the co-
defendant. The Beaumont Court reasoned that the co-defendant
was, therefore, not a party to the appeal, and without an
independent appeal the appellee could not assign cross-points as
to the co-defendant. Id. at 431-432.

The Corpus Christi Court came to a similar conclusion in

holding that a separate appeal should have been perfected when an
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appellee presented cross-points as to a party who had not joined

the appellant in the appeal. Yates Ford, Inc. v. Benavides, 684

S.W.2d 736, 740 (Tex. App. -- Corpus Christi 1984, no writ). See

also City of Dallas v. Moreau, 718 S.W.2d 776 (Tex. App. =--

Corpus Christi 1986, no writ) (where the appellee's cross-points
concerned the granting of a suﬁmary judgment in favor of t&o af
the defendants; the third defendant had appealed a judgment -
against it based on a jury verdict).

The San Antonio court recapitulated one variation of the new
rule in simple terms: "An appellee may not assign cross points

against a co-appellee unless he perfects his own appeal."

Southwestern Bell Telephone Co. v. Aston, 737 S.W.2d 130, 131

(Tex. App. -- San Antonio 1987, no writ). Yet more recently in
Bonham v. Flach, 744 S.W.2d 690 (Tex. App. —-- San Antonio 1988,
no writ), the same court stated: "There being no limitation in

connection with appellant's appeal from the judgment below, we

must consider the cross-point of error." Id. at 694.

As a number of commentators have noted, a line of recent
opinions out of the Dallas court found no jurisdiction over

cross-points in both multiple-party and two-party appeals.

First, in Miller v. Spencer, 732 S.W.2d 758, 761 (Tex. App. --
Dallaé»l987, no writ), the Dallas Court cited Barnsdall (again
without considering the-effect of the 1941 amendment to Rule
420), Yates and Young in ‘a two-party appeal, where the appellees'

cross-points alleged error in the granting of the appellant's

. mation to set aside a default judgment.
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The Dallas court also has brcadened the Young exception in

Triland Inv. Group v. Warren, 742 S.W.2d 18, 25 (Tex. App. —-

Dallas 1987, no writ). Warren cited Young in requiring a
separate cost bond for an appellee to perfect appeal of cross-
points '"unrelated to the defenée of the judgment or to the- |
grounds of appeal raised by [appellant]." The court further
complicated the issue by considering cross-points related to
evidentiary matters pertaining to submitted jury issues but
dismissing cross-points related to rulings of the trial court on
evidence pertaining to damages and on other causes of action
asserted by the appellee. Id. at 25-26.

The Dallas court has also found no jurisdiction over cross-

points asserted by appellees in a series of recent cases:

Chapman Air Conditioning, Inc. v. Franks, 732 S.W.2d 737 (Tex.

App. -- Dallas 1987, no writ); Ragsdale v. Progressive Voters
League, 743 S.W.2d 338 (Tex. App. -- Dallas 1987, no writ); and

Essex Crane Rental Corporation v. Striland Construction Company,

lgg;, 753 S.W.2d 751 (Tex. App. -- Dallas 1988, no writ).
Finally, the most recent Dallas Court of Appeals case of
Agricultural Warehouse v. Uvalle, 759 S.W.2d 691 (Tex. App. --
Dallas 1988, no writ) took the trend to its logical conclusion.
Even in an essentially two-party case (there had been a worker's
compensation carrier/intervenor and a defaulted co-defendant),

the court cited its own prior opinions in Essex and Chapman in

denying jurisdiction of appellee's single cross-point:

10
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By cross-point [appellee] complains that the trial
court erred in granting [appellant's] motion to
disregard jury findings and in failing to award
exemplary damages in the judgment. [Appellee's] cross-
point places it in the role of an appellant. As an
appellant, [appellee] must timely file a cost bond
pursuant to Texas Rules of Appellate Procedure 41(a).
As no cost bond was filed, he is not entitled to have-
his cross-point considered.

Id. at 696 (citations omitted). ' -

Recommendations

Given the above, it could be argued that the cafeful
practitioner should now always timely perfect an appeal -- win,
lose, or draw -- just to make sure he or she preserves the
client's right to bring cross-points as appellee. It is
difficult (and professionally perilous) to determine when an
appellate court will find that a cross-point requires a separate
appeal and when it will not; the jurisdictional line is now not
only ill-defined, it is ambulatory. Once again, Judge Stayton's
prediction rings true: the application of the rule has come full
_circle.

Appellate Rule 40(a) (4) now provides a mechanism for notice
of limitation of appeal by an éppellant, but the effects of
limitation or non-limitation are not explained in the rule. As
the line of cases decided since the enactment of the Rules of
Appellate Procedure indicate, broad exceptions to the concept
that an appellee may obtain a better judgment by cross-point,

within perfecting an independent appeal, have been devised. The

11
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most expeditious way to clarify the requirements would be to
revise Rule 40(a) (4) of the Texas Rules of Appellate Procedure as
follows:

(4) Notice of Limitation of Appeal.

(A) No attempt to limit the scope of an
appeal shall be effective as to any party -
unless the severable portion of the judgment
from which the appeal is taken is designated
in a notice served on all parties to the suit
within fifteen days after judgment is signed,
or if a motion for new trial is filed by any
party, within seventy-five days after the
judgment is signed.

(B) If the scope of an appeal is
limited in accordance with this Rule
40(a) (4), any other party may cross-appeal
any other portion or portions of the judgment
by timely perfecting a separate appeal.

(C) Unless the scope of an appeal is
limited in accordance with this Rule
40(a) (4), the entire judgment is subject to
appellate review. Once an unlimited appeal
has been perfected by any party, any other
party who has been aggrieved by the judgment
may seek a more favorable judgment in the
courts of appeal by cross-point as an
appellee without perfecting a separate
appeal.

In the words of the Dallas Court of Appeals (albeit on
another jurisdictional question), until the issue is resolved
"[tlhe appellate court'sAjurisdiction [must now] be determined
éase_by case, and litigants ... have no assurance of the court's
jurisdiction until such a determinaéion [is] made. To make

jurisdiction depend on such a ‘'degree! of difference is to thwart

the purpose behind the rules of appellate procedure." Brazos

Electric Power Cooperative, Inc. v. Callejo, 734 S.W.2d 126 (Tex.
App. —-- Dallas 1987, no writ).

12
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REPORT December 1, 1988
of the
COMMITTEE ON THE ADMINISTRATION OF JUSTICE

PRt
£ .3
S

The Committee on the Administration of Justice has been divided into
subcommittees which tract those of the Supreme Court Advisory Committee -to
which it reports its proposals regarding the Texas Rules of Civil Procedure.
The first meeting of the new bar year was held September 10, 1988 at which
time there was discussion of proposed Local Rules following a report by Luther
Soules, Chairman of the Supreme Court Advisory Committee and the Court's Sub-
committee on Local Rules. Mr. Soules presented a proposed draft of the rules
for consideration and input. Professor William V. Dorsaneo, I1I, Chairman of
COAJ's Subcommittee on Local Rules, has done a considerable amount of work on
the project. A number of other matters came before the committee for dis-
cussion and various proposed Rules changes were referred to appropriate sub-
committees,

At its meeting held November 19, Judge Ceorgé Thurmond, Chairman of the
Judicial Section, reported that a draft of the Local Rules was presented dur-
ing the recent Judicial Conference in Fort Worth. He stated that the members

attending the Conference were divided into five groups to study the draft and

a member of the Advisory Committee acted as moderator to each group. The
final work product will serve as a guide for judges over the state after its
approval. |

A report was made by Judge Don .Dean, a member—offthe Subcommittee on
Rules 1-165a. Some changes were proposed to Rule 2la to bring approved
delivery practices more current as delivery means and technologies have sig-
nificantly changed since 1941. The changes will be put into written form and
presented to the full committee at its January meeting for action as required
under the committee's bylaws. Changes to Rule 72 were also proposed which will
bring copy service more current and this amendmené will be presented in written -
form at the next meeting.

Four Rules changes are-Eeing considered by the Subcommittee on Rules .
166-215 which is chaired by Guy Hopkins. Mr. Hopkins was unavoidably absent
from the November meeting and reports on these Rules were deferred.

Charles Tighe, Chairman of the’ Subcommittee on Rules 216-314, reported
that the group has considered Rule 245 and, on the recommendation of Mr.

1\\__“—/’/,’
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Soules, would recommend a revision at the next meeting to change notice of
"not less than ten days" to "not less than forty-five days" as the period
prior to trial for jury fee and demand was extended from ten to thirty
days and the increase from ten to forty-five days would permit a party
who receives a non-jury setting together with an answer to preserve its
right to trial by jury and avoid an otherwise essential but burdensome
practical requirement to make demand and pay the jury fee in all cases
when they are filed, thus clogging the jury dockets unrealistically and
unnecessarily. Mr Tighe sald it would be’ necessary to_ consider this
change along with; Rule 216 whlch provides for the flllﬁ§‘35\5\jury fee.

He said the subcommlttee was also cons1der1ng Rules 223 agéfggé which deal

\_______...’-

with the jury list.
- - Mr. James O'Leary. sald hlS Subcommittee on Rules 315-331 was looking -
at Rule 324(b) where motion. for a new trial is required. A question has
arisen with regard to venue for a new trial and the group feels this needs
study. o
With regard to the Texas Rules of Appellate Procedure, Judge J.
Curtiss B{pwn;"éﬁEifﬁan:-repQrted that a proposal has been received re-
garding TRAP Rules 4 and 5 which relate to the question of the time of
filing df;recgrds,wbriefsﬁand other instruments. He said the subcommittee

did not feel that a real problem existed with these two Rules but would look

at them more closely to determine if revisions should be made.

A complaint regarding Rules 40 and 53j was received from a district
judge regarding a problem-faced by a court reporter in his jurisdiction who
prepared a lengthy statement of facts f6F an indigent party as required
under Rule 40 but who was refused payment for his services under Rule 53j.
The subccmmittee considered the matter but recommended that no action be

taken on these Rules at this time and that the matter be removed from the

‘docket, recognizing that there may be a greater problem with the Rules in the

future.

With regard to TRAP Rule 100, Judge Brown referred to a copy of a
proposed change to the Rulé which has been circulated to the full committee.
The proposed amendment will clarify the Rule by providing that en banc re-
view may be conducted at any time within a period of plenary jurisdiction of

a court of appeals. He moved that the change be approved and his motion was
seconded and adopted. ‘
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The meeting was then held opeh for discussion of any Rules problems
which mightvneed to be addressed. It was mentioned that "legal holidays"
differ from county to county, and discussion was also held on certain Rules
of discovery and the possibility of having a limit on the number of inter-
rogatories that may be made. ,

The Committee will meet again on January 14, 1989 at which time final

action will probably be taken on a number of the items presently under con-

sideration,
<:;§;?£;«JZél~J ;;;? ?;Egiljiio&ﬁlaﬂ/

Stanton B. Pemberton, Chairman
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LUTHER H. SOULES 1ii May 17, 1989

(512) 224-9144

Mr. Russell McMains

Edwards, McMains & Constant ; -
P.O. Drawer 480

Corpus Christi, Texas 78403

Re: Proposed Changes to Texas Rule of Appellate Procedure

" Dear Rusty:

Enclosed please find a copy of a letter sent to me by
Justice Nathan L. Hecht regarding proposed changes to Rules 4, 5,
40, 51, 84, 90, 182(b), and 130(a). Please be prepared to report
on this matter at our next SCAC meeting. I will include the
matter on our next agenda.

As always, thank you for your keen attention to the business
of the Advisory Committee.
Very truly yours,

\,/"
A

~—/L\L9'-IER H. SOULES IIT

LHSIII/hjh
Enclosure
cc: Honorable Stanley Pemberton
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THE SUPREME COURT OF TEXAS .. ‘l
CH_{{EQ\”&S{S%HH‘UPS P.O. BOX 12248 CAPITOL STATION CLE(;‘:\J T ADAMS
‘ AUSTLN, TEXAS 78711 JOHNT. ADAX

JUSﬂCES (512) 463-1312 EXECUTIVE ASST. !

FRANKLIN S. SPEARS WILLIAM L. WILLIS

C.L RAY :

RAUL A. GONZALEZ ADMINISTRATIVE ASS'T.

OSCAR H. MAUZY MARY ANN DEFIBAUGH

EUGENE A COOK May 15, 1989

JACK HIGHTOWER
NATHAN L. HECHT
LLOYD DOGGETT

Luther H. Soules III, Esq.

Soules & Wallace

Republic of Texas Plaza, 19th Floor

175 East Houston Street ' -
San Antonio TX 78205-2230

Dear Luke:
Please include on the Advisory Committee’s next agenda the

following issues which have arisen recently during conferences of
the Supreme Court:

. 1. Regarding TRCP 267 and TRE 614: May “the rule”
be invoked in depositions?

2. Regarding TRCP 330: Should there be general
rules for multi-district litigation generally? Should
there be rules prescribing some sort of comity for
litigation pending in federal courts and courts of other
states?

2. Regarding TRAP 4-5: Should the filing period
be extended when the last day falls on a day which the
court of appeals observes as a holiday even though it is
not a Saturday, Sunday, or legal holiday?

3. Regarding TRAP 84 and 182(b): Should an appel-
late court be authorized to assess damages for a frivo-
lous appeal against counsel in addition to a party?

4. Regarding TRAP 90(a): Should the courts of
appeals be required to address the factual sufficiency
of the evidence whenever the issue is raised, unless the
court of appeals finds the evidence legally insufficient?

5. Regarding TRAP 130(a): What is the effect of
filing an application for writ of error before a motion
for rehearing is filed and ruled upon by the court of
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Luther H. Soules III, Esqg.
May 15, 1989 -- Page 2

appeals? Does the court of appeals lose jurisdiction of
the case immediately upon the filing of an application
for writ of error, or may the appellate court rule on a
later-filed motion for rehearing, even if the ruling
involves a material change in the court’s opinion or
judgment? See Doctors Hospital Facilities v. Fifth Court
of Appeals, 750 S.W.2d 177 (Tex. 1988).

Two additional matters I would appreciate the Committee
considering are whether to incorporate rules on professional
conduct, such as those adopted in Dondi Properties Corp. V.
Commercial Savings and Loan Ass’'n, 121 F.R.D. 284 (July 14, 1988),

and whether the electronic recording order should be included in
the rules.

Also, please include on the agenda the issues raised in the
enclosed correspondence,

Thank you for your dedication to the improvement of Texas
rules.
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March 2, 1989

Honorable Mary M. Craft, Master
314th District Court

Family Law Center

4th Floor

1115 Congress

Houston, Texas 77002

Dear Master Craft:

Chief Justice Phillips has referred to me, as the Justice
having primary responsibility for oversight of the rules, your very
insightful letter regarding indigent civil appeals.

I am most grateful for your thoughts and expect they will be

carefully considered as we look toward amendments in the rules this
year.

I hope if you have additional suggestions you will feel free
to let me know.

Sincerely,

Nathan L. Hecht
Justice

NLH:sm
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MARY M. CRAFT
MASTER, 314™ DistricT CoOuRT
FamiLy Law CeNTER. 4™ FLOOR

1115 CoNGRESS
- dlouston, Texas 77002

(713) 221-6475
February 9, 1989

Mr. Thomas S. Morgan
2500 N. Big Spring
Suite 120

Midland, -Texas 79705

Dear Tom:

I read your article in the last Juverile Law Section
Newsletter, and I agree that appealing a delinquency case for an
indigent client is tricky. However, I have teen concerned for
some time about the problem of civil appeals for all indigents and
offer the following thoughts. -

An indigent's appeal in a criminal case differs from that
in a civil case in that a criminal appellant is only required to
file a written notice of appeal in the trial ccurt within 30 days
of the judgment's signing. T.R.App.P. 41(b)(l). The clerk is
required to forward a copy of the notice of appeal to the
appellate court and the attorney for the stat=. T.R.App.P.

40(b) (1). A pauper's affidavit requesting a free statement of
facts may be filed in the trial court within the same 30-day
period. T.R.App.P. 53(j)(2). Apparently the pauper's affidavit
is seldom challenged, especially if appellant had appointed trial
counsel. This procedure in indigent criminal appeals is subs-—
tantially different from that in civil indigent appeals.

THE PROCESS IN INDIGENT CIVIL APPEALS

Presently, the procedure for appeal on behalf of an
indigent in a civil case is as follows:

1. An affidavit of inabiiity to pay <costs (as an alter-
native to a cost bond) must be filed by appellant with the clerk
of the trial court within 30 days after signing of the order which

s being appealed. T.R.App.P. 40(a) (3) (A). Appeal is then per-
fected. T.R.App.P. 41 (a)(1l).

2. Notice of the filing‘éf appellant?$ affidavit must be
given by appellant to the opposing party or his attorney and to
the court reporter of the court in which the ‘case was tried within
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Mr. Thomas S. Morgan
February 9, 1989
Page 2

two days after the filing. Without notice the appellant "shall
not be entitled to prosecute the appeal without paying the costs
or giving securlty therefor." T.R.App.P. 40(a) (3) (B).

3. Any contest to the affidavit (by a party or court
officer) must be filed within 10 days after notice is received.
If a contest is filed a hearing is set by the court and notice
given by the clerk. T.R.App.P. 40(a)(3)(C). The court must rule
against the affidavit by signed order within 10 days of filing of
the contest or the affidavit is taken as true. T.R.App.P.
40(a) (3) (E) .

THE PROBLEMS

At first glance these rules would appear to facilitate
indigent appeals, but the opposite is true. As you point out,
many attorneys who practice primarily criminal law, or civil law
for paying clients, are not familiar with the procedure and
inadvertently lose their right to appeal.

The possibility of losing a right to appeal because of
failure to give proper notice is obvious from the cases you
mentioned and others. For example, In re V.G., 746 S.W.2d 500
(Tex. App.--Houston [lst Dist.] 1988, no writ), followed the
Corpus Christi court's decisions in In re R.R. and In re R.H. In

V.G. an indigent's appeal from a certificaticn judgment was

dismissed because the state's attorney did nct receive the two-day
notice that a pauper's affidavit had been filed. Reading between
the lines in V.G., it is possible the D.A. actually knew of the

flllng of the pauper's affidavit and chose not to file a contest
in the trial court. :

You may also have come across the Texas Supreme Court case

of Jones v. Stayman, 747 S.W.2d 369 (Tex. 1987), a per curiam
mandamus decision which seemed to provide some hope that notice
requirements would be construed with flexibility. The trial court
in this termination case had neglected-to sign an order deter-
mining the contest or extending the time within 10 days of filing
the contest. The state contended that a letter sent to the court
reporter one day after the affidavit of inability was filed
stating counsel's intention to request a free statement of facts
was inadequate under T.R.App.P. 40(a) (3) (B). The Court stated
that the letter, though "not a model of precision" sufficiently
fulfilled the purpose of the rule. The Court further noted that
1) the letter was timely mailed, and 2) the court reporter was
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present at the hearing and did not object to lack of proper
notice.

A recent case from Houston, Wheeler v. Baum, No. 01-88-
00919-CV, is presently pending before the Supreme -Court. Appli-
cation for leave to file writ of mandamus was granted on February
2, 1989, docketed as No. C-8194. This is a termination case from
the First Court of Appeals in which the trial judge did not sign
the order determining the contest within the required 10 days from
the date of contest. The court of appeals relied on Bantuelle v.
Renfro, 620 S.W.2d 635 (Tex. Civ. App.--Dallas 1981 no writ), and
In re V.G., supra, and held that "giving of the 2-day notice to
the court reporter is mandatory and absent the notice, the
appellant cannot prosecute an appeal without paying costs or
giving security. An objection at the hearing is not necessary
because if no notice is given, a hearing is not required.”
Interestingly, the real party in interest, Harris County
Children's Protective Services, received its notice and filed a
contest, but objected to the lack of notice to the court reporter.
No testimony was taken on the merits of the indigency claim of
appellant. A similar case is Furr v. FPurr, 721 S.W.2d 565 (Tex.
App.--Amarillo 1986, no writ). __

The absurdity of the court reporter notice requirement is
demonstrated by Matlock v. Garza, 725 S.W.2d 527 (Tex. App.--
Corpus Christi 1987, no writ), decided by the same court that gave
us In re R.R. and In re R.H. 1In dismissing the appeal because the
court reporter did not receive the two-day notice, the court found
that handing the court reporter the affidavit to be marked as an
exhibit during the hearing on the contest did not constitute
personal service, reasoning that the court reporter cannot be
expected to read every exhibit so presented. Id. at 529.

An insidious aspect of the indigency appéal procedure is
that notice of filing the affidavit must be actually received by
the opposing party and the court reporter within two days, or on
the next business day following two days, unless it is mailed. In
Fellowship Missionary Baptist Church of Dallas, Inc., v. Sigel,
749 S.W.2d 186 (Tex. App.--Dallas 1988, no writ), the court of
appeals raised the notice issue on -its own motion. It found that
the allegations in the affidavit of inability to pay costs should
be taken as true because the trial court had sustained the
contest, but failed to enter a timely written order. However, in
calculating whether appellant had properly used the "mailbox
rule," T.R.App.P. 4(b), in delivering its notice to the court
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reporter, the court ruled that since the affidavit was filed on
Thursday, the last day to serve the reporter was Monday. Appel-
lant mailed the notice on Monday, and it was one day too late.
Had it been mailed on Sunday, whether postmarked or not, it would
have been valid service. The court construed T.R.App.P. 4(b) to.
require that depositing a document in -the mail one day before the
last day of the period for taking action was a "condition prece-
dent" for triggering the extension provided by rule 5{(a) for
mailed documents. Because notice to the court reporter was un-

timely the appeal was dismissed, even though no objection was made
in the trial court by anyone.

THE FLAWS

The flaws in the procedure for indigents' appeals are
obvious.

First, two days is simply too short & time to get notice
out. Some Monday and Friday holidays are fecderal but not state,
or county but not federal, etc. Secretaries (and lawyers) neglect

to go to the post office on Friday, and wait until Monday to send
the mail. )

Second, why is notice to the court reporter required at
all? The reporter is not a party to the suit, is not an attorney,
and does not have the benefit of legal counsel to assist in a

contest. In fact, I have not come across any reported case in
- which a court reporter filed a contest, althcugh this is the
stated basis for requiring notice. Jones v. Stayman, supra.
Presumably the court reporter, after notice, can contest providing
a statement of facts for no additional compensation. Although
paid a regular salary, they are required to prepare a free
statement of fact in any indigent's civil appeal. T.R.App.P.
53(j). In criminal cases, T.R.App.P. 53(j)(2), and Title 3 indi-
gent appeals, Tex. Fam. C. sec. 56.02(b) (c), the trial judge sets
the amount of payment to the court reporter which is paid from the
county general fund. :

Further, if a non-indigent appellant perfects an appeal,
the bond or cash deposit only has to be filed in the statutory
amount of $1,000.00, unless the court fixes a different amount
upon its own motion or motion of either party or any interested
officer of the court. T.R.App.P. 40(a)(l), 46. No notice is
required to be given to the court reporter, although it is a rare
case indeed when this amount will cover the cost of preparing a

l,
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statement of facts.

Third, the appellate courts' treatment of the notice
provisions as quasi-jurisdictional, and not subject either to
waiver or the harmless error rule, goes against the grain of
modern procedure. Absent a showing of harm by the state's at-
torney or the court reporter, the failure of the appealing
indigent to give notice of intent to seek an appeal without
posting -a cost bond should never result in loss of the appeal.
The language of T.R.App.P. 40(a) (3) (B) has been construed far too
strictly by ignoring the possibility that lack of notice is either
non-waivable or harmless, or that actual knowledge of filing the
affidavit is sufficient "notice."

PROPOSED SOLUTIONS

My experience indicates that the majority of attempted
indigent appeals are dismissed for lack of jurisdiction because of
failure to comply with notice requirements. I agree with your
proposal to liberalize the requirements and suggest the following
additional proposals for your consideration:

1. Amend T.R.App.P. 40(a) (3) (A) by,adding: "The affi-
davit of inability to pay costs on appeal shall be in the form
specified in Rule 145 of the Texas Rules of Civil Procedure."

2. Amend T.R.App.P. 40(a) (3) (B) to provide that the civil
notice requirement be the same as the criminal, i.e., that the
clerk notify opposing counsel of the filing of the affidavit of
inability, and eliminate altogether the requlrement of notice to
the court reporter.

3. Amend T.R.App.P. 40(a)(3)(B) by deleting thg ]apguage
following the semi-colon ("otherwise . . ..) and substituting the
following:

"Should it appear to the court that notice has not been
given under this subsection the court shall direct the
clerk to notify opposing counsel and extend the time for
hearing an addltlonal ten days after the date of the order
of extension."

This would be consistent with the provisions of T.R.App.P.
40(a) (3) (E) and 41(a) (2).
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4. Instead of proposing that no bond or affidavit be
filed (only notice of appeal be given), amend T.R.App.P.
40(a) (3) (D) and place the burden on the party contesting the
affidavit of inability to show appellant is able to pay costs in
any case in which an attorney was appointed to represent the
appellant in the trial court. (Even a criminal appellant is
required to file a pauper’'s oath and request o waive bond.)

3. Amend T.R.App.P. 40(a) (3) (E) by adding the following:

"Upon proof that the appellant is presently receiving a
governmental entitlement based on indigency, the court
shall deny the contest. If the court sustains the contest
and finds that appellant is able to pay costs, the reasons
for such a finding shall be. contained in an order.
Evidence shall be taken of the estimated cost of preparing
a statement of facts and transcript.”

6. Amend T.R.App.P. 51, covering the transcript on
appeal, by adding a provision requiring the clerk to furnish a
free transcript on appeal if the appellant is found unable to pay

costs. This should parallel T.R.App.P. 53(j) (1)}, covering the
free statement of facts. !

Given the historically irrational nature of attorney/
guardian ad litem distinctions, I don't think it's useful to rely
on the cases which allow the guardian (but not the attorney) ad
litem, who appeals in his representative capaciity to do so

without filing a cost bond, cash deposit or affidavit in lieu
thereof.

I look forward to seeing you in Austin on the 18th. If
you think these proposals merit further discussion, I would enjoy

getting together with you and anyone else interested in this issue
at a mutually convenient time.

Very truly yours,

MARY MANSFIELD CRAFT

MMC/cm

P.S. Oral argument has been scheduled in Wheeler v. Baum, for
March 1, 1989 at 9:00 a.m. in the Texas Supreme Court.
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cc: Mr. Robert O. Dawson
University of Texas
School of Law
727 E. 26th St.
Austin, Texas 78705

cc: Texas Supreme Court
Civil Rules Advisory Committee
c/o Hon. Thomas R. Phillips
Supreme Court Building
Austin, Texas 78711
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PETER F. CAZDA

LAURA D. HEARD

REBA BENNETT KENNEDY

CLAY N. MARTIN

JUDITH L. RAMSEY August 31 , 1988
SUSAN SHANK PATTERSON

LUTHER H. SOULES {11

Mr. Russell McMains

Edwards, McMains & Constant
P.O. Drawer 480

Corpus Christi, Texas 78403

Re: Texas Rules of Appellate Procedure 40 and 53(3)

Dear Rusty:

Enclosed herewith please find a copy of a letter I received
from Justice William W. Kilgarlin regarding Texas Rules of
Appellate Procedure 40 and 53(j). Please be prepared to report

on this matter at our next SCAC meeting. I will include the
matter on our next agenda.

As always, thank you for your keen attention to the business
of the Advisory Committee.

y yours,

UZHER H. SOULES III

LHSIII/hjh

Enclosure

cc: Honorable William W. Kilgarlin
Honorable Antonioc A. Zardenetta
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THE SUPREME COURT OF TEXAS

CHIEF JUSTICE PO. BOX 12248 CAPITOL STATION . CLERK | CAKEFIE
5 MARY M. WAKEF!
THOMAS R. PHILLIPS AUSTIN. TEXAS “8711 LARY LD
JUSTICES ' ' EXECLTIVE ASST.
FRANKLIN S. SPEARS WILLIAM L. WILLIS
C. L RAY
JAMES P. WALLACE Auqust 17, 1988 ADMINISTRATIVE ASS'T.
TED Z. ROBERTSON - MARY ANN DEFIBAUGH
WILLLAM W KILGARLIN

RALL A GONZALEZ

oot Se Ao Swhe OTREP ke
Hon. Antonio A. Zardenetta @WA‘P

111th Judicial District

Laredo, Texas 78040 @0 é \ MM,

Dear Judge Zardenetta:

I am in receipt of your letter of May 19, 1988 regarding ;:ZZ”,’

the proposed changes to the Rules of Civil Procedure, and I
appreciate your taking the time to write.

I have forwarded a copy of your letter to Luther H. Soules,
ITI, Chairman of the Supreme Court Advisory Committee.

Sincerely,

William W. Kilgarlin
WWK:sm . - .

J Xc: Mr. Luther H. Soules, III
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May 19, 1988 v l

Hon. William Kilgarlin
Associate. Justice ,
Supreme Court of Texas
Supreme Court Building
Austin, TX 78701

Mr. Doak R. Bishop, Chairman ‘ : l
State Bar Committee Administration :
of Justice Committee '
2800 Momentum Place l
1717 Main
Dallas, TX 75201
Re: Advisory Committee on the Rules l
of Civil and Appellate Proce-
dure l
Texas Rules of Civil Procedure 145
Affidavit of Imability
Texas Rules of Appellate Proce-
- dure 40--Appeal in Civil Cases '
Texas Rules of Appellate Proce-
dure 53(j) --Free Statement of
- Facts

Dear Judge Kilgarlin and Mr. Bishop: _
I hmtered a problem with regard to Texas Rules of Civil l

DProcedeidhol 45 idavit of Inability, and W?
Procedur =2 > Appeal .in Civil Cases, and{o. >3(j), ~Free State-
rgnsry:,a =ts; all, of course, with regard to Civil Proceedingg— l
- Recently, my Court Reporter prepared a Statement of Facts for an In-
digent Party whom the Court determined to be Indigent, after a hear-
ing for that purpose, by virtue of Texas Appellate Procedure Rule 40. l

The cost of the Statement was substantial. The Court Reporter's re-
quest for payment was rejected by the County, as per Texas Appellate
Procedure Rule 53(j). This past week, we had another similar situa-
tion, and I can readily foresee numerous other cases proceeding in l
the same fashion, either because of T.R.C.P. 145, oxr that rule, if

construed together with Texas Rules of Appellate Procedure Nos. 40
and 53(j).
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I do not mean, by any means, to deprive parties who are genu-
inely indigent of their just and lawful right to access to our
courts. I am, however, having a more difficult time comprehending
the inequity, to say the least, of compensation for services ren-
dered to reporters in criminal proceedinge but ool TOT Civil liti-

“gatl LSO COSS Che rauper's Affidavit, under Rule 1&45, Serve
as a the ba51s, in whole or in part, for the Appellant's alleged
indigency for the hearing called for under Appellate Procedure Rule
40, or may that indigency hearing proceed anew with the burden of
proof, as called for under the rule? If it does, then, under Appel-
late Procedure Rule 40, the Court Reporter would conceivably be con-
testing that Affidavit, and/or others, for the first time. But,
irregardless, if indigaacy_ia_sstablished, the result is the same--
Appellate Prgcedure irdenics the Reporter any compensatign

—Tor wnat can easily be voluminous and costly Statements of Facts.

Another query is whether, under T.R.C.P. 145, the Court can
compel payment of court costs, including those of the Indigent Party,
by any non-indigent party, including the Defendant, before Judgment;
or only by the prevailing party, after Judgment and in the latter
instance, that would include the indigent party, assuming a substan-
tial monetary award was granted to cover court costs. If the Court
can, prejudgment, compel payment of court costs by any non-indigent
party, the County, through the District Clerk, could conceivably
and as a matter of course and procedure, derive some of these costs,
otherwise wunpaid by the indigent party(ies). And the same would
be true if these costs were to be paid by the prevailing party,

" whether the Indigent or the Defendant, thereby assuring the payment
of court costs and the indigent party's(ies') access rights to our
courts.

Under rule of Appellate Procedure 40, must Counsel for the al-
leged Indigent Party certify by affidavit, or otherwise, that he/she
is providing legal services on a Pro Bono basis, or on a contingency,
as a factor for the Court to consider under the Rule 40 hearing?

Enclosed please find copies of my Court Reporter's letter to
our County Auditor, my letter to our Presiding Administrative Judge
and our County Judce and our State Legislators, a copy of our Pre-
siding Judge's letter to the Hon. John Hill and his letters to Ms.
Anna Donovan, our Court Reporter, all dealing with this dilemma.

As a practical matter, until this problem can be fairly addressed
and resolved, I believe there would be no other recourse for ‘a Court
other than to allow his/her Official Court Reporter out-of-court time
to prepare and timely file the Indigent Party's Statement of Facts
while engaging a Deputy Court Reporter to provide in-court services;
in either case, the county to pay for these expenses.
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Please favor me with your comments and suggestions, so that we

may act in the best 1nterests of a due administration of justice for
all concerned. :

Slncerely,
o

ANTONTIO A. ’Z’A‘RDENETT/

Z/yo
Enclosure

XC: Hon. Manuel R. Flores
Hon. Elma T. Salinas Ender
Hon. Raul Vasquez
Hon. Andres "Andy'" Ramos
Hon. Manuel Gutiarrez
Ms. Maria Elena Quintanilla
Mr. Emilio Martinez
Mr. Armando X. Lopez
Ms. Rebecca Garza
Ms. Trine Guerrero
Ms. Anna Donovan
Ms. Bettina Williams
Ms. Rene King
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Rule 47. Suspension of Enforcement of Judgment Pending
Appeal in Civil Cases

Text as amended by the Supreme Court effective January
1, 1988. See also text as adopted by the Court of Criminal
Appeals, post. '

(a) Suspension of Enforcement. Unless otherwise provided
by law or these rules, a judgment debtor may suspend the exe-
cution of the judgment by filing a good and sufficient bond to be
approved by the clerk, subject to review by the court on hearing,
or making the deposit provided by Rule 48, payable to the judg-
ment creditor in the amount provided below, conditioned that the
judgment debtor shall prosecute his appeal or writ of error with
effect and, in case the judgment of the Supreme Court or court of
appeals shall be against him, he shall perform its Jjudgment,
sentence or decree and pay all such damages and costs as said
court may award against him. If the bond or deposit is suffi-
cient to secure the costs and is filed or made within the time
prescribed by Rule 49 [41], it constitutes sufficient compliance
with Rule 46. The trial court may make such orders as will
adequately protect the judgment creditor against any loss or
damages occasioned by the appeal.

(b) (No change.

(c) (No change.

(4) (No change.

(e) (No change.

(£) (No change.

(9) (No change.

(h) (No change.

(1) (No change.

(3) (No change.

(k) (No change.
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Rule 46

with effect and shall pay all costs which have ae-
crued in the trial court and the cost of the state-
ment of facts and transcript. Each surety shall
give his post office address. Appellant may make
the bond payable to the clerk instead of the appel-
lee, and same shall inure to the use and benefit of
the appellee and the officers of the court, and shall
have the same force and effect as if it were payable
to the appellee.

(b) Deposit. In lieu of a bond, appellant may
make a deposit with the clerk pursuant to Rule 48 in
the amount of 31000, and in that event the clerk
shall file among the papers his certificate showing
that the deposit has been made and copy same in
the transcript, and this shall have the force and
effect of an appeal bond.

(¢) Increase or Decrease in Amount. Upon the
court’s own motion or motion of any party or any
interested officer of the court, the court may in-
crease or decrease the amount of the bond or depos-
it required. The trial court’s power to increase or
decrease the amount shall continue for thirty days
after the bond or certificate is filed, but no order
increasing the amount shall affect perfecting of the
appeal or the jurisdiction of the appellate court. If
a motion to increase the amount is granted, the
clerk and official reporter shall have no duty to
prepare the record until the appellant complies with
the order. If the appellant fails to comply with
such order. the appeal shall be subject to dismissal
or affirmance under Rule 60. No motion to in-
crease or decrease the amount shall be filed in the
appellate court until thirty days after the bond or
certificate is filed. In determining the question of
whether an appellant’s bond or deposit should be
increased to more than the minimum amount of
51000, the court shall credit the appellant with such
sums as have been paid by appeilant on the costs to
the clerk of the trial court or to the court reporter.

(d) Notice of Filing. Notification of the filing of
the bond or certificate of deposit shall promptly be

given by counsel for appellant by mailing a copy .

thereof to counsel of record or each party other
than the appellant or, if a party is not represented
by counsel, to the party at his last known address.
Counsel shall note on each copy served the date on
which the appeal bond or certificate was filed. Fail-
ure to serve a copy shall be ground for dismissal of
the appeal or other appropriate action 1f appellee is
prejudiced by such failure.

(e) Payment of Court Reporters. Even if a bond
is filed or deposit in lieu of bond is made, ::ppellant
shall either pay or make arrangements to pay the
court reporter upon completion and delivery of the
statement of facts,

RULES OF APPELLATE PROCEDURE

(f) Amendment: New Appeal Bond or Deposit.
On motion to dismiss an appeal or writ of error for
a defect of substance or form in any bond or deposit
given as security for costs, the appellate court may
allow the filing of a new bond or the making of a
new deposit in the trial court on such terms as the
appellate court may prescribe. A certified copy of
the new bond or certificate of deposit shall be filed
in the appellate court.

Rule 47. Suspension of Enforcement of Judg- ~

ment Pending Appeal in Civil
Cases

Text as amended by the Supreme Court
effective January 1, 1988. See also textas
adopted by the Court of Criminal Ap-
peals, post.

(a) Suspension of Enforcement. Unless other-
wise provided by law or these rules, a judgment
debtor may suspend the execution of the judgment
by filing a good and sufficient bond to be approved
by the clerk, subject to review by the court on
hearing, or making the deposit provxded by Rule 48,

]
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payable to the judgment creditor in the amount<f
provided below, conditioned that the judgment debt- 4

or shall prosecute his appeal or writ of error with 2,

effect and, in case the judgment of the Supreme}r'

Court or court of appeals shall be against him, he
shall perform its judgment, sentence or decree and
pay all such damages and costs as said-court-may
award against him. If the bond or-deposit is suffi-
cient to secure the costs and is filed or made within
the time prescribed by Rule #8; it constitutes suffi-
cient compliance with Rule 46. The trial court may
make such orders as will adequately protect the
judgment creditor against any loss or damage occa-
sioned by the appeal.

(b) Money Judgment. When the judgment
awards recovery of a sum of money, the amount of
the bond or deposit shall be at least the amount of
the judgment, interest, and costs. The trial court
may make an order deviating from this general rule
if after notice to all parties and a hearing the trial

-court finds that posting the amount of the bond or

deposit will cause irreparable harm to the judgment
debtor, and not posting such bond or deposit will
cause no substantial harm to the judgment creditor.
In such a case, the trial court may stay enforcement
of the judgment based upon an order which ade-
quately protects the judgment creditor against any
loss or damage occasioned by the appeal.

(¢) Land or Property. When the judgment is for
the recovery of land or other property, then the
bond, deposit, or orders which adequately protect
the judgment creditor for any loss or damage occa-

. sioned by the apn.cal shall be further conditioned
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April 12, 1989 -

Mr. Russell McMains

Edwards, McMains & Constant ‘ -
P.O. Drawer 480

Corpus Christi, Texas 78403

Re: Texas Rule of Appellate Procedure 47(a)
Dear Rusty:
AN Enclosed herewith please find a copy of a letter forwarded
U;) to me by Justice William Kilgarlin regarding TRAP 47(a). Please
be prepared to report on this matter at our next SCAC meeting. I

will include the matter on our next agenda.

As always, thank you for your keen attention to the business
of the Advisory Committee.

LUTHER H. SOULES III

LHSIII/hjh

Enclosure

cc: Honorable Nathan Hecht
Honorable Stanley Pemberton
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Texas Rules of Appellate Procedure

Rule 47..; Supersedeas-Sond-or- Bepcs*t—tn-ezv:i Edses

[Suspension of Enforcement of Judgment Pending
~ Appeal in Civil Casesj)

(a) May--Suspend--Executiorr. [Susvension of Enforcement.]
Unless otherwise provided by law or these rules, an-eppeiiant (a
judgment debtor] may suspend the execution of the judgment by
filing a good and sufficient bond to be approved by the clerk,
[subject ' to review by the court on hearing,] or making the
deposit provided by Rule 48, payable to the appeiiee [judgment
creditor] in the amount provided below, conditioned that the
appettant [judgment debtor] shall prosecute his appeal or writ of
error with effect and, in case the judgment of the Supreme Court
or court of appeals shall be against him, he shall perform its
judgment, sentence or decree and pay all such damages and costs _
as said court may award against him. If t! bond or deposit is
sufficient to secure the costs and is filec or made within the
time prescribed by Rule 40, it constitutes sufficient compliance
with Rule 46. [The trial court mav make such orders as will

adequately protect the judgment creditor acalnst anv loss or
damage occasioned bv the appeal.]

(b) Money Judgment. When the judgment awards recovery of a

sum of money, the amount of the bond or deposit shall be at least l

%é) the amount of the judgment, interest, and costs. [The ¢trial

court mav make an order deviating from this general rule if after

notice to all parties and a hearinag the trial court finds that

) posting the amount of the bond or deposit will cause 1irreparable '

harm to the judgment debtor, and not posting such bond or deposit

w1ll cause no substantial harm to the judgment creditor. In such

a case, the trial court mav stav enrorcement OIr the jucament '

based upon an order which adeguatelv prc:zects the jucament
creditor against any loss or damage occasione.. by the apoeal.]

(c) UTand or Property. When the _judgment 1is for the
recovery of land or other property, (then] the bond[,] er deposit
[, or orders which adecquately protect the judgment creditor for
anv loss or damage occasioned by the appeal] shall be further
conditioned that the appeiiane [judament debtor] shall, in case
the judgment is affirmed, pay to the appeizee [judament creditor]
the value of the rent or hire of such property during the appeal,
and the bond[,] er deposit[, or alternate securitv] shall be in
the amount estimated or leEd by the trial cour=:.

(a) Foreclosure on Real Estate. When the judgment is for
the recovery of or foreclosure upon real estate, the appeiiant
[judgment debtor] may asupersede ([suspend] the [enforcement of
the] judgment insofar as it decrees the recovery of or
foreclpsure against said specific real estate by €£iiing--a
supersedeas-bond--or-making-e-depesrt [posting securitv] in the
amount ([and type] to be £:xed {ordered] by the ({trial] court

T Q04 Chesprime. (Gt B
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beiaw, not.less than the rents and hire of said real estate; but
if the amount of said-supersedeas-bond-or-deposit [the security]
is less than the amount of [any] money judgment, with interest
and costs, then the [judgment creditor can execute against any
other property of the judgment debtor unless the appeiiee-snedd
" be-eliowed--to--have-nis-execution —agarrse ~any - other-property-of
appeiiants trial court within its discretion orders a suspension

of enforcement of the money judgment with or without the posting
- of additional security.]

(e) . Foreclosure on Personal Property. When the judgment is
for the recovery of or foreclosure upon specific personal
property, the appeiiant [judgment debtor] may supersede [suspend]
the [enforcement of the] judgment insofar 'as it decrees the
recovery of or foreclosure against said specific personal
property er-by-{iling-e--supersedeas pond -or-malting-z-deposit (bv
posting securitv] in an amount ([and tvpe] to be £ixed [ordered]
by the ([trial] court beiew, not less thar the value orf said
property on the date of rendition of judgmenc, but if the amount
of the supersedeas-bond--or-deposikt [securitv] is less than the
amount of the money judgment with interest and costs, then. the
"[judgment creditor can execute against anv other proverty of the
judgment debtor unless the appezzee-anazz-rge-ailoves -co-NEVe TS
execHeron-AgeinSt —any - otieY-property~e f-appeiieants trial court
within its discretion orders a susvension of enforcement of the

» monev judcment with or without the oposting of additional
;E) security.] ~

. (f) Other Judgment. When the judgment is for other than
: money or property or foreclosure;, the bend-or-deposit [security]
l ‘ shall be in such amount [and type] to be £ixed [ordered] by the
satd [(trial] court beiew as will secure the pieinesisz-zn-judgment
_ {judgment creditor] in (for] any loss or damage occasioned by the
. deiay--on appeal;--but-+¢[. Tlhe (trial] court may decline to
permit the judgment to be suspended on filiag by the piaintiéf
[judgment creditor] of a-bend-er-depesit-to-be-£fined [security to
be ordered] by the (trial] court in such an amount as will secure
' the defendant [judgment debtor] in any loss or damage ececasioned
[caused] by any relief granted if it is determined on final

. disposition that such relief was improper.

(g) €hsid [Conservatorship or] Custody. When the judgment
is one involving the eare [conservatorship] or custody of a
child, the appeal, with.or without a-supersedeas-bend-or-deposit
[security] shall not have the effect of suspending the judgment
as to the eare [conservatorship] or custody of the child, unless
it shall be so ordered by the court rendering the judgment.

However, the appellate court, upon a proper showing, may permit
the judgment to be superseded in that respect also.

(h) For State or Subdivision. When the judgment 1is in
favor " of the State, a municipality, a State agency, or a
subdivision of the State in its governmental capacity, and is

-
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such that the judgment holder has no pecuniary interest in it and
no monetary damages can be shown, the bend-er-depesit [security]
shall be allowed and its amount [and type ordered] é£ixed within
the discretion of the trial court, and the liability of the
appetiant [judament debtor] shall be for the faece amount (0of the
security] 1f the appeal 1is not prosecuted with effect. Phe
diserecson-—cf-the-trialk-court-tn--fiing -4the--amount - shell--be
subject—--te---:evicw:----?revided:---that—--u[Q]nder equitable
circumstances and for good cause shown by affidavit or otherwise,

the court rendering judgment on the bend-or--depesit [security]
may allow-.recovery for less than its full f£aee amount.-

(1) Certificate of Deposit. If the eappeiiane [judcmeﬁi
debtor] makes a deposit in lieu of a bond, the clerk's

certificate that the deposit has been made shall be sufficient
evidence thereof.

(j) Effect of Bemd-or--Bepceit(Securir,’, Upon the Ziling
and approval of a proper superseceas Donc 2x--he-malins-oi--a
depgate—-in--eemEianca~-—RitRn ~—toe - 2urio [, deposit, or the
provision of such alternate securitv as orcered bv the trial
court in compliance with these rulesj, execution of the jucgment
or S0 mucn thereoI as has been superseded, shall be suspended,
and if execution nas been issued, the clerk shall forthwith issue
a writ of supersedeas.

{(k) Continuing Trial Court Jurisdiction. The trial court
shall have continuinc jurisdiction durinc the pendency oOf an
apceal from a juccment, even after the expiration of its plenarv
power, to order cthe amount and the type oI security and the
sucZiciencvy of sureties and, upon any changed circumstances, toO
mocifv the amount or the type of securitv reguired to continue
the suspension or the execution of the judament. If the securitv
or sufficiencv orf sureties is ordered or altered bv order of the
trial court after the attachment of jurisdiction of the court of
appeals, the judament debtor shall notifv the court of appoeals of
the security determination bv the trial court. The trial court's

exercise of discretion under this rule 1s subject to review under
Rule 49. : :
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, Novembef 20, 1987 | ‘NOV 43 1987
HMR
TO: Harry M. Reasoner
FROM: Janice Cartwright
RE: Joint Special Commiftee on Security for Judgments

Attached are the following materials distributed at
today's Joint Special Committee on Security for Judgments

meeting:

1. Statement of Professor Elaine A. Carlson

2. Amended Texas Rules of Appellate Procedure
Rule 47 and Amended Texas Rules of Appellate

Procedure Rule 49

As you are aware, this committee is a result of  the
Texaco/Pennzoil case. I thought this might be of interest
to you. :

JACA




STATEMENT OF PROFESSOR ELAINE A. CARLSON
VISITING PROFESSOR OF LAW, UNIVERSITY OF TEXAS SCHOOL OF LAW
PROFESSOR OF LAW, SOUTH TEXAS COLLEGE OF LAW
‘béfore the
Joint Special Committee on Security for Judgmenfs

of the Texas Legislature

November 20, 1987

Chairmen and Members of the Committee, -

I appreciate the trust that you have placed in me by
your request that I address this distinguished audience on

matters raised by Senate Concurrent Resolution No. 122, and I

welcome the opportunity to provide this synopsis of pertinent

Texas law. In particular my remarks will concentrate on

constitutional provisions concerning appeals in civil cases and
whether the Texas procedure for establishing a supersedeas bond

to suspend execution of a judgment pending appeal is in harmony

‘with any such due process guarantees. It is my understanding

that all committee members have received a copy of an extensive

law review article I recently authored on this subject

entitled, "Mandatory Supersedeas Bond Requirements-A Dgnial of



i~
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Due Process Rights?" which dppears in Volume 39 of the Baylor

Law Regiew at  page 29. Due to time resfrictions, my remarks
todayfééll summarize its principal conclusions. In' addition, I
will aEAress amendments to the Texas Rules of Appellate
Procedure concerning secufitx on appeal, which were recently. -
ordered by the Texas Supre&é Cou}t on recommendation of the

Supreme Court Advisory Committee and which technically are

effective the first of January, 1988.

l CONS'I_'ITUTIONAL REQUIREMENTS

The Federal Due Process Clause provides that no state shall
"deprive any person of life, liberty"dr property without due
process of law."” This language has been construed to mandate
that all citizens shall enjoy free and ocran access to the
courts of the United States in order to cbtain redress for
injury. Due process requires thaﬁ the opportunity to obtain
access to tﬁe courts be granted to all litigants "at‘a
mean}ngful time and in~a meaningful manner.” Procedﬁral due
process is said to insure citizens their day in court by
providing notice of the proceeding and én opportunity to be
heard. How many courts does a litigant have a right to be
heard-in-a trial court, an appeliate court, two appellate
courts, tﬁe United States Suprehe Court? Constitutional due
process does not requiré thaé individual states provide open

access to their appellaté courts. This right of access vel non

-2 o0t



is wholly within the discretion of the state.

-

Consequently, °

the right to appellate review is not conferred by the United

States Constitution.

Il. TEXAS OPEN COURTS PROVISION
Texas provides its citizéns’with guaranteed rights of

appellate access by article I, section 13 of the Texas

NN

Constitution. This open courts provision provides that "all

courts shall be open, and every person for an injury done him

in his lands, goods, person or property shall havé remedy by

due course of law." The due process pledge enunciated in this

section originates from the Magna Carta and ensures that Texas
litigants will not unreasonably be denied access to any of the

state's courts. The constitutions of thirty-eight states

contain similar provisions. This right is a substantive state

constitutional right which cannot be compromised by judicial
decree, legislative mandate, or rules of procedure..

| In order for the right of appeal, as‘established in the
Texas Constitution, to satisfy the requirements of dué process,
it must afford all litigants with a “fair opportunity” to
obtain a "meaningful appeal” on the merits. Absent the
guidelines of due process, the right of appeal would be reduced
to merely a right of access; appeal becomes a meaningless

ritual when the opportunity to effectively present appellant

arguments does not exist.



Texas courts have liberally construed laws prescribing
procedures for appeal in order to protect this constitutional
right... However, liberal statutory construction is unavailable

when tﬁe law is set forth in clear. and unambiguous language.

Ill. TEXAS PROCEDURE ’TO OBTAIN A MEANINGFUL APPEAL

’

-~

A. CostBond to Perfect Appeal

When a final judgment is rendered in a civil cause of .
action in Texas, the Texas procedure provides the judgment.
debtor with several options: Texas Rules of Appellate
Procedure 40\and 41 establish that the judgment debtor has, as
a general rule, a thirty day pefiod aftef the judgment is
signed to either perfect his right of appeal, file a motion for
new trial or simply let the judgment become final. As soon as
the thirty days has elapsed, the rules grant the judgment
creditor the‘right to begin immediate execution upon such
judgpent. | | |

If the judgment debtor desires to appeal the trial court
decision, he must take the appropriate séeps to perfect his
" appeal as set forth by Rule 46 of.the Texas Rules of Appellate
Procedure. Perfecting appeallreqdires the éxecution of a cost
bond, also known as an appeal bond, to the clerk of the trial
court in the amount of one thousand dollars. The trial court

is empowered with the discfe&ionary authority to alter the cost



bond amount should the costs of court vary from that amount.

(The cost bond is condxtloned on the appellant executing his

appeal with effect and paying all casts.)
When the appellant is financially unable to pay the amount
of the cost bond, Appellate Rule 40 enables him to preserve his

right of appeal by proceedlng in forma pauperis and f111ng with

the clerk an affidavit which states that he lacks the necessary
financial resources.

The flexibility in the Texas rules prevents payment of a
cost bond from being an absolute precondition to the perfectlon

of an appeal, thus allowing the appellant an opportunity for

judicial review.

B. Supersedeas Bond to Stay a Money Judgment Prior to Recent

After an appeal has been perfected, tﬁe appellant may
suspend enforcement of a trial court judgment in order to
- preserve the pre-judgment status quo pending completlon of the
appeal. Although the common law rule was contrary, presently
in Texas the filing of an appeal does not work an automatic
stay of a money judgment. The losing litigant effectuates a
¢ suspension of execution of judgment by filing a supersedeas
bond with the trial court, which must be approved by the clerk.
Appellate rule 47 currently fac1a11y mandates that the amount

of bond (or deposit) shall be at least the amount of the

) - Rules Amendments Ordered Effective January 1, 1988. l
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_judgmenn, if a money judgmeht, interest and costs. The filing
of the 'supersedeas band suspends the pnwer of the trial court
to issue any execution on the judgment and'provideé security to
the judgment creditor for the delay in the enforcement of the
judgment. The éupersedeaé»bqnd does not suspend the validity
of the judgment; it only snspend; the execution of the judgment
against the appellant pending appeal, thereby operatiné as a
stay. | )
Under appellate rules téchnically effective until January
1, 1988, unless a supersedeas bond is filed, a money judgment
of a Texas trial court is enforceable, and it is the duty‘of
the clerk to pay out any funds in‘his hands to the judgment
creditor and to issue execution pending appeal upon
application, notwithstanding that an appeal is perfected and is
pending. This is true even though the appellant has timely
filed a cost bond. (As previously noted, the cost bond serves
a distinctive purpose than the supersedeas bond: the former
secures the costs incurred at the trial court, while the latter
protects the judgment creditor ffom dissapation of assets when
execution of the judgment is suspended pending an appeal.)
Until recently, Texas procedure has necessarily interposed ;he
ability of an appellant to pay a supersedeas bond as a
condition precedent to the right‘to suspend execution of a
money judgment pendiné appeal. This inflexible requirement of

posting such a bond to‘forestall execution of a money judgment

coupled with the lack of ﬁudicial discretion to examine
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circumstances and provide for alterna;e forms and amounts of
559 security which would adeéuatély protect'é judgment creditor,
denied an appellant's due process right to an effettive appeal
as guaranteed by the open courts provision of the Texas
Constitution. |
Decisions of the Texas'Supreme Court construing the open
courts provision reaffirm Ehat any law "that unreasonably-
abridges a justifiable right to attain redress for injuries.\
caused by the wrongful act of another amounts to a denial of
due process under Article I, section 13 and is therefore.
void."” Validly enacted rules of civil procedure have the.EOtc;

and effect of law and thus are subject to this same

constitutional constraint.

C. Texas Procedure To Stay a Money Judgment Pending Appeal

Under Amended Rules Ordered Effective January 1, 1988.

Recently, the Texas Suprame Court ordered that grocedural
rules providing for thé posting of security on appeal be
amended effective January 1, 1988. (See attached) Texas Rule
of Appellate Procedure 47, subsection b, is amended to empower
the trial court with discretion to determine the type and
amount of security necessary to'Suspend enforcement of a civil
money judgment pendihg appgal. Specifically, if the trial
court, after notice and hearing, finds that the posting of a

supersedeas bond in the émbunt,of the judgment, interest, and
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costs will cause irreparable‘harm to the judgment debtor (the

appelladt) and that not posting the bond will cause no
substadzial harm to the judgment creditor (the appellee), the
court may condition a stay_of the judgment upon the posting of
such security, if any, it'f}nds necessary to adequateiy protect

the judgment creditor against loss occasioned by the appeal.

-

This ﬁodification'to Texas procedure-removing in extenuating
circumstances the absolute requirement of posting a bond to )
forestall execution céupled.with the ciothing of judicial
discretion to provide for alternaté security which otherwi}e
will protect the judgment creditor-opens up an efficacious
avenue for meaningful appellate review envisioned and
guaranteed by the Texas Constitution.

Not only is the appellate courthouse door open for review
on ;he merits of the underlying cause of action, but by virtue
of amendments to Texas Rule of Appellate Procedure 49,
subsection ¢, a trial court's order concerning security
necessary to suspend enforcement of a civil jqument;pending
appeal is subject to review on motion as well. The motion is
to be heard at the earliest practical time by the intermediate
court which is empowered to issue any temporary orders
necessary to preserve the rights of the parties; remand to the
trial court for any necessary faét findings or tak@ng of
evidence; and to order a change in the trial court's order

concerning security it finds proper. If additional security is

v’
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ordered by the appellate court to suspend enforcemen; of the
judgment,. the.judgment debtot has twenty days to comply or
executton may issue.

An‘additional significant modification Eo Texas practice is
that amended Texas Rule of Appellate Procedure 47, subsection
k, now empowers the trial céurt with continuing jurisdiction
during the appeal, notwithstanding the loss of plenary.power,
to make orders concerning security on appeal inclulding ordegg
pertaining to the sufficiency of sureties. If changed |
circumstances mandate, the trial court may modify its earl@erA
order concerning.security. Any such order of the trial court
is subject to appellate review as discussed above.

Do these amended rules protect the constitutional right of
access to a meadingful appellate review? I believe so. 1In

analyzing the constitutionality of the amended Texas

supersedeas bond requirement as a prerequisite to stay a money

5udgment in light of the open court provision, it is necessary
to first ascértain the purposé of the alleged barrier:to
judicial access (here the security requirement) and thén
balance this purpose against the interference that the rule

creates with the ability of a litigant to obtain effective

" access to Texas appellate courts.

It is clear that the general'purpose of the supersedeas
bond requirement is to protect the judgment credito; from the

dissipation of assets Ehat-he is entitled to by the judgment
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which may occur as a direct-result of a delay in the

enforcement of the judgment pending apéeal.

The second prong of the open coutts brovision test
traditionally applied by the Texas courts requires a showing
that the litigant's abilié} to access Texas courts is not

unreasonably restrained by the rule, statute, or other law

under consideration.

A judgment debtor who wishes to aépeal the-decision ;f tgé
trial court when the judgmeﬁt exceeds his fihancial worth will
be able to perfect his right to appeal, but will not posséss
the capability to file a supersedeas bond to suspend execution
of the judgment. A direct relationship between the appellant's
deprivation of his property'pending aﬁpeal and'his right to
suspend judgment is apparent. However, in balancing the
§urpose of the obligatory supersedeas bond requirement against
the restriction of access to an appeal unfettered by execution
on the underlying judgment, it would seem that the restrictions
imposed by the supersedeas bond requirementslare neither
onerous nor ﬁnreasonable. One must be mindful that the
appellant has had his day, at least befpre the trial court with
the commensurate opportunity to present evidence and be heard,
yet was unsuccessful. The property rights of the successful
litigant in the ordered recovery”must be cbnsidered as well.
Reasonable proceduréi provisions to safeguard litigated
property rights have been judicially sanctioned by the United

States Supreme Court. Further, execution on a money judgment °

-10-
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pending.appeal does not mpotithe appeal or require dismissal of
the appeal. " If the judgmént.of the triél court is reversed on
appeal; the judgment creditor is liable to the appellant in
resﬁitution. Mandatory supersedeas bond requirements do not
result in the denial of ad‘appellant's'due process rights when
the appellant lacks the finéncial ability to post adequate
security ﬁo protect the appéllee and execution on the judgment
transpires pending the appeal.

A different conclusion would be mandated under the
procedural scheme in Texas prior to the recent amendments-éo
Appellate rules 47 and 49 if the judgment debtor were rigidly
and absolutely required to post a supersedeas bond in the
amount of the judgment, interest and'césts when the judgment.

debtor would be seriously injured by this precondition to

security otherwise protect the judgment creditor. This prior
practice created the potential for an unreasonable precondition
which would deny access to an effective appeal. Under the
amended scheme however, wheteby'both the trial court and the
appellate court on review may order alternate security which
protects the successful trial court litigant and alsd
forestalls execution, the absolute and unreasonable

precondition is removed.

forestall execution AND could by the posting of alternate I
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Rule 49. Appellate Review of Bonds in Civil Cases

(a) (No change.)

(b)- Appellate Review of Suspension to Enforcement of
Judgement Pending Appeal. The trial court’s order pursuant to
Rule 47 is subject to review by a motion to the ¢gyrt/¢f/Appéald

[appellate court]. Such motions shall be heard at the earliest

practical time. The appellate court may issue such temporary
orders as it finds necessary to preserve the rights of the

parties.
The ¢pUre /of /Appédlg [(appellate court] reviewing the trial
court’s order may require a change in the trial court’s order.

The ¢olry /of /Appéalg [appellate court] may remand to the trial

court for findings of fact or the taking of evidence.

(c) (No change.)

V duogt™”
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ATTORNEYS AT LAW
A PROFESSIONAL CORPORATION
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175 EAST HOUSTON STREET

SAN ANTONIO, TEXAS 78205-2230

(512) 224-9144

WRITER'S DIRECT DIAL NUMBER:

April 12, 1989

Edwards, McMains & Constant

P.O. Drawer 480
Corpus Christi,

Re: Texas Rule of Appellate Procedure 49(a) and (b)

" Dear Rusty:

Enclosed herewith please find a copy of a letter forwarded
to me by Justice William Kilgarlin regarding TRAP 49(a) and (b).
Please be prepared to report on this matter at our next SCAC
meeting. I will include the matter on our next agenda.

As always,

78403

thank you for your keen attention to the business

of the Advisory Committee.

LHSIII/hjh
Enclosure

Very t

cc: Honorable Nathan Hecht
Honorable Stanley Pemberton

AUSTIN, TEXAS OFFICE: BARTON OAKS PLAZA TWO, SUITE 315
901 MoPac EXPRESSWAY SOUTH, AUSTIN, TEXAS 78746

(512) 328-5511

CORPUS CHRISTI, TEXAS OFFICE: THE 600 BUILDING, SUITE 1201
600 LEOPARD STREET, CORPUS CHRISTI, TEXAS 78473

(512) 883-7501

y yours,

b~

LUTHER H. SOULES III

TELEFAX

SAN ANTONIO
(512) 224-7073

AUSTIN
(512) 327-4105
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THE SUPREME COURT OF TEXAS

CHIEF JUSTICE PO. BOX 12248 CAPITOL STATION
THOMAS R PHILLIPS AUSTIN, TEXAS 78711
JUSTICES

FRANKLIN S. SPEARS
C. L. RAY

JAMES P. WALLACE April 25, 1988
TED Z. ROBERTSON -

WILLIAM W. KILGARLIN
RAUL A. GONZALEZ
OSCAR H. MAUZY
BARBARA G. CULVER

Mr. Luther H. Soules, III, Chairman
Supreme Court Advisory Committee
Soules & Reed

800 Milam Building

San Antonio, Texas 78205

Dear Luke:

excessiveness.

needs to conform with new Tex. R. Civ. P. 680.

party . . . may be takep
provisions of paragraph

me see how Tex. R. Civ. s involved.

WWK : sm %
Encl.

3. Enclosed are the new rules for the Dallas CA.
look over them and advise me if they can be approved.

CLERK
MARY M. WAKEFIELD

EXECUTIVE ASS'T.
WILLIAM L. WILLIS

ADMINISTRATIVE ASS'T.
MARY ANN DEFIBAUGH

l. Enclosed is a memo discussing problems with Tex. R. App.
P. 49(a) and 49(b). The memo concludes that the supreme court
may not have the authority to review a supersedeas bond for

2. Tex. R. Civ. P. 687(e) still says 10 days on TRO's. It

Please

4. Tex. R. Civ. P. 201-5 states that "depositions of a
the county of suit subject to the
Rule—~166b." I can't for the life of
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DISCUSSION: Tex. R. App. P. 47 pertains to the establishment

of a supersedeas bond for various types of judgments. This

rule was amended by Supreme Court order of July 15, 1987,

effective January 1, 1988. The current version of Rule 47

contains section (k). The language in this new section provides

the TC with continuing jurisdiction over a supersedeas bond

during the pendency of an appeal, even after.the expiration

of the TC's plenary power. Section (k) also authorizes the TC to
modify the amount of a bond upon a finding of changed circumstances.

The TC's exercise of discretion under this rule is subject to
review under Rule 49.

Tex. R. App. P. 49 pertains to appellate review of the
TC's discretion in setting and modifying a supersedeas bond.
This rule was amended at the same time as Rule 47.

ISSUE: As a result of the amended langauge to Rule 49, I am
concerned that it no longer provides the Supreme Court with
jurisdiction to review a supersedeas bond for excessiveness as
opposed to insufficiency. This motion apparently presents a
matter of first impression under amended Rule 49.

ANALYSIS: Tex. R. App. P 3(a), which contains definitions of
terms used in the rules of appellate procedure is the starting
point for review. This rule defines the term "Appellate Court"
to include: "the courts of appeals, the Supreme Court and the
Court of Criminal Appeals." In interpreting Rule 49, this
definition will be applied. A
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Section (a) of Rule 49

The amended language of Tex. R. App. P. 49(a) did not
substantially alter the previous version of this section. The
amended version is set forth below:

(a) Sufficiency. The sufficiency of a cost or supersedeas bond or deposit
or the sureties thereon or of any other bond or deposit under Rule 47 shall be
reviewable by the appellate court for insufficiency of the amount or of the
sureties or of the securities deposited, whether arising from initial insufficien-
¢y or from any subsequent condition which may arise affecting the sufficien-
cy of the bond or deposit. The court in which the appeal is pending shall,
upon motion showing such insufficiency, require an additional bond or
deposit to be filed with and approved by the clerk of the trial court, and a
certified copy to be filed in the appellate court.

By applying the definition of "Appellate Court" as . - -
set forth in Rule 3(a), section (a) of Rule 49 still enables
the Supreme Court to review a supersedeas bond for insufficiency.
The rule contemplates the situation where a judgment creditor
complains that the amount of a supersedeas bond is insufficient
to adequately protect his interest while his ability to execute
on his judgment is suspended. It does not address the situation
where the judgment debtor complains that the amount of a supersedeas
bond is excessive.

Section (b) of Rule 49

The previous version of section (b) is set forth below:

(b) Excessiveness. In like manner, the appellate court may review for
excessiveness the amount of the bond or deposit fixed by the trial court and
may reduce the amount if found to be excessive.

In accordance with the definition of "Appellate Court" as
set forth in Rule 3(a), the Supreme Court clearly was empowered
to review for excessiveness a supersedeas bond. However, this
language has been entirely deleted from the current version of
section (b) as amended by the Supreme Court. This language was
retained in the current version of section (b) to Rule 49 which
was adopted by the Court of Criminal Appeals.




The amended version of section (b) is set forth below:

(b) Appellate Review of Suspension of Enforcement of Judgment Pend-
Ing Appeal. The trial court’s order pursuant to Rule 47 is subject to review by
a motion to the court of appeals. Such motions shall be heard at the earliest
practical time. The appellate court may issue such temporary orders as it
finds necessary to preserve the rights of the parties.

The court of appeals reviewing the trial court’s order may require a
change in the trial court's order. The court of appeals may remand to the
trial court for findings of fact or the taking of evidence.

The basis of my concern that Rule 49 no longer provides

the Supreme Court with jurisdiction to review a supersedeas
bond for excessiveness, is founded in the interpretation of
three key sentences in the amended language of section (b).

The first key sentence states that: "The trial court's

order pursuant to Rule 47 is subject to review by a motion to
the court of appeals." This language provides that when the
trial court modifies the amount of a supersedeas bond, upon a
finding of changed circumstances, the court of appeals by
motion can review the decision. When read in conjunction with
section (a), this enables the court of appeals to review a

supersedeas bond for excessiveness as well as for insufficiency.
If the drafters had intended to also enable the Supreme Court
to review a supersedeas bond for excessiveness, they would

have employed the term appellate court as defined in Tex. R.

App.

P. 3(a).

However, in the second key sentence of section (b) to

amended Rule 49, the drafters did make this distinction: "The
appellate court may issue such temporary orders as it finds

necessary to preserve the rights of the parties.” This language
clearly authorizes the action this court took on April 8th in

granting movant's motion for a temporary order to stay enforcement
of the TC order increasing the supersedeas bond.

In the third key sentence, the drafters again change terms to
apparently make a distinction: "The court of appeals reviewing
the trial court's order may require a change in the trial
court's order." When read with the first sentence of section
(b), this language permits the court of appeals to decrease the
amount of a supersedeas bond upon a determination that it is
excessive, '




CONCLUSION: Based upon the plain language in the amended version
of section (b), and as read in conjunction with section (a) and
Rule 47, it does not appear that the drafters restored the
authority of this court to review a supersedeas bond for
excessiveness.

Sections (a) and (b) of Rule 49 permit a court of appeals
to review for insufficiency and excessiveness a supersedeas
bond and to change the amount of the bond accordingly. These =
sections enable the Supreme Court to review a supersedeas bond
only for insufficiency. The rule does, however, authorize the
Supreme Court to issue a temporary order to preserve the rights
of the parties.

A review of the Supreme Court Advisory Committee Minutes -
of June 16-27, 1987, does not indicate whether this distinction
was actually intended. The Minutes do show that the drafters
were concerned with providing a method of review when a TC
exercises its discretion, under Rule 47, before or during attachment
of jurisdiction by a court of appeals. However, the Minutes do
not indicate that a method of review for excessiveness was
contemplated for when a TC increases the amount of a supersedeas
bond during the period of time after a court of appeals denies
a final motion for rehearing and before the time that this
court acquires jurisdiction of the matter. Section (b) of Rule
49 also deces not provide for review for excessiveness of a
supersedeas bond that is increased by a TC after the Supreme
Court has obtained jurisdiction of the matter. In the present
case, the TC increased the amount of the bond approximately
one week before the movant filed his application for writ of
error with this court. :

This ambiguity can be remedied by substituting the term

"Appellate Court" for the term "Court of Appeals” in each of
the sentences in section (b) of Rule 49.
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debtor) fails, within twenty cavs after such nosd

.

Texas Rules of Appellate Procedure

Rule 49. Appellate Review of Bends [Security] in ClVll

Cases

(a) Sufficiency. The sufficiency of a cost or supersedeas
bond or deposit [or the sureties thereon] or of any other bond or
deposit under Rule 47 shall be reviewable by the appellate court
for insufficiency of the amount or of the sureties or of the
securities deposited, whether arising "from initial insufficiency
or from any subsequent condition which may arise affecting the
sufficiency of the bond_ or _deposit. The court in which the
appeal is pending shall, upon motion showing such insufficiency,
require an additional bond or deposit to be filed in and approved

by the clerk of the trial court, and a certified copy to be filed
in the appellate court.

(b) Exeessivenmssaz--In-lilbe-mammaws-o -apsellpbe-gourt-maw
revioyw-for- eNTEES LT RnESE~ LIt ENOUNT Of e — e~ —Cane st -Sivad
by-—<tne- t**a-—«xxx&r-e=e-**1~-~eaa-~-%x&r-:aea":-zﬂ§—éeun--~VH-na

exeesatwves [Appellate Review of Suspension o Enf

Judcment Pend;nc Avpeal. The trial court's ¢

rcement of

rIcer oursuant o
Ruie 47 1s_sub-ect To review bv a motion tcC tns ccurt cf appeals.
Such _motions shall pe hezxzc at thre earliest pbractical time. The
appellate court mav issue such temporarv orcers as it fincs

necessarvy toO vreserve the ricnts cI the parzies.

The court of appeals reviewing the trial court's order may
require a change in the trial court's order. The court of

acpeals may remand tc the trial court for findincs_of fact or the
tsking of evidence.]

(c) ZInsuffieieney---o0f---Supersedeas---Bend---er---Beposiés
‘{Alterations in Securitv.] If {upon its review,] the appellate
court requires additional bend-er-other securlity for supersedeas
[suspension of enforcement of the judament], execution
[enforcement] of the judgment shall be suspended for twenty days
after the order [of the -court of appeals] is served. 1If the
eppeiient [judgment debtor] fails to comply with the order within
that period, the clerk shall nrotify the trial court that
execution may be issued on the judgment;-bre-cae-appeai-shaii-nee

be-dismissed-uniesesthe-—cterk-finda-thas-thre-bond-cr-gepostt-ia
tnasuffieient~to-secure-the--ccees. The additional security shall

not release the i1iebiiisv--of--the-curessy-—cn-cha—-original--bend,
[securitv previouslv oosted or alternative securitv arrancements

made.| -

If the clerk finds that .the originzl supersedeas bond or
deposit is insufficient to secure the costs, he shall notif.

appellant of such insufliciency. If egepazia== [a djudcment

uch nosice, to fils =&
new  -pond or. make a new cepcsit in the trizl ccurs sufficient to

secure payment of the costs and to file a certified copy of the
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bond or certificate of depdsit in the apﬁellate court, the appeal
or writ of error shall be dismissed. The additional security

shall not release the liability of the surety on the original
supersedeas bond.
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MEMORANDUM RECEIVED
Novemberf 20, 1987 NOV 23 1387

HMR

TO: Harry M. Reasoner

FROM: Janice Cartwright

RE: Joint Special Committee on Security for Judgments

Attached are the following materials distributed at

today's Joint Special Committee on Security for Judgments
meeting:

1. Statement of Professor Elaine A. Carlson

2. Amended Texas Rules of Appellate Procedure

Rule 47 and Amended Texas Rules of Appellate
Procedure Rule 49

As you are aware, this committee is a result of the

Texaco/Pennzoil case. I thought this might be of interest
to you. ‘

JACA

Jr.
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STATEMENT OF PROFESSOR ELAINE A, CARLSON
VISITING PROFESSOR OF LAW, UNIVERSITY OF TEXAS SCHOOL OF LAW
PROFESSOR OF LAW, SOUTH TEXAS COLLEGE OF LAW
| - 'béfdfe the
Joint Special Committee on Security for Judgments

of the Texas Legislature

November 20, 1987

Chairmen and Members of the Committee,

I appreciate the trust that you have placed in me by
your request that I address this distinguished audience on
matters raised by Senate Concurrent Resolution No. 122, and I
welcome the opportunity to provide this synopsis of pertinent
Texas law.  In particular my remarks will concentrate:on
constitutional provisions concerning.appeals in civil cases and
whether the Texas procedure foi establishing a supersedeas bond
to suspend execution of a judgmént pending appeal is in harmony
with any such due process guérantees. It is my understénding
that all committee members have received a copy of an extensive
law review article I recently authored on this subject

entitled, "Mandatory Supersedeas Bond Requirements-A Denial of
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Due Process Rights?* whicp dppears in Volume 39 of the Baylor

Law Review at' page 29. Due to time restrictions, my remarks

todayw§i11 summarize its principal conclusions. In addition, I
will aééfess amendments to the Texas Rules of Appellate
Procedure concerning secutitx on appeal, which were recently
ordered by the Texas Supreﬁé Cou}t on recommendation of the

Supreme Court Advisory Committee and which technically are

effective the first of January, 1988.

!

I CONS'I_'ITUTIONAL REQUIREMENTS
The Federal Due Process Clause provides that no state shall

“deprive any person of life, liberty'dr property without due
process of law." This language has been construed to mandate

?é) . that all citizens shall enjoy free and oran access to the
courts of the United States in order to cbtain redress for
injury. Due process requires that the opportunity to obtain
access to tﬁe courts be granted to all litigants "at a

. meaningful time and in a meaningful manner.” Procedﬁral due
process is said to insure citizens their day in court by
providing notice of the proceeding and én opportunity to be
heard. How many courts does a litigant have a right to be
heard-in-a trial court, an appeliate court, two appellate
courts, tﬁe United SEates Supreme Court? Constitutional due
process does not requiré ﬁhaé individual states provide open

access to their appellaté courts. This right of access vel non
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is wholly within the discretion of the state. Consequently,

the right to appellate review is not conferred by the United

States Constitution.

i1. TEXAS OPEN COURTS PROVISION

Texas provides its citizéns with quaranteed rights of
appellate access by article I, section 13 of the Texas
Constitution. This open courts.provision provides that "all
éourts shall be open} and every person for an injury done him
in his lands, goods, person or property shall havé remedy by
due course of law.” The due process pledge enunéiated ithhis
section originates from the Magna Carta and ensures that Texas
litigants will not unreasonably be denied access to any of the
state's courts. The constitutions of thirty-eight states
contain similar provisions. This right is a substantive state
constitutional right whiéh cannot be compromised by judicial
decree, legislative mandate, or rules of piocedure..

In order for the right of appeal, as established in the
Texas Constitution, to satisfy the requirements of dué process,
it must afford all litigants with a "fair opportunity” to
obtain a "meaningful appeal” on the merits. Absent the
guidelines of due process, the right of appeal would be reduced
»’to merely a right of access; appeal becomes a meaningless
ritual‘Qhen the opportunity to effectively present appellant

arguments does not exist.
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procedures for appeal in order to protect this constitutional

Texas courts have liberally construed laws prescribing ' l

right. .. However, liberal statutory construction is unavailable

when the law is set forth in clear.and unambiguous language.

Ill. TEXAS PROCEDURE ;I'O OBTAIN A MEANINGFUL APPEAL

4

A. Cost Bond to Perfect Appeal

When a final judgment is rendered in a civil cause of .

action in Texas, the Texas procedure provides the judgment

debtor with several options: Texas Rules of Appellate

Procedure 40 and 41 establish that the judgment debtor has, as

a general rule, a thirty day period after the judgment is

new trial or simply let the judgment become final. As soon as
the thirty days has elapsed, the rules grant the judgmént
creditor theAright to begin immediate execution upon such
judgpent. |
If the judgment debtor desires to appeal the trial court
decision, he must take the appropriate séeps'to perfect his
appeal as set forth by Rule 46 of.the Texas Rules of Appellate
‘Procedure. Perfecting appeal requ&res the execution of a cost
bond, also known as an appeal bond, to.the clerk of the trial

court in the amount of one thousand dollars. The trial court

is empowered with the discrétionary authority to alter the cost

signed to either perfect his right of appeal, file a motion for l

00
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a bond amount should the eos:s of court vary from that amount.
(The cost bond is conditioned on the appellant executing his
appeal with effect and paying all casts.)

When the appellant is financially unable to pay the amount

of the cost bond, Appellate Rule 40 enables him to preserve his

right of appeal by proceeding in forma pauperis and filing with
the clerk an affidavit whieh states that he lacks the necessary
financial resources. |

The flexibility in the Texas rules prevents payment of a
cost bond from being an absolute precondition to the perfection
of an appeal, thus allowing the appellant an opportunity.for

judicial review.

B. Supersedeas Bond to Stay a Money Judgment Prior to Recent

Rules Amendments Ordered Effective January 1, 1988.>

After an appeal has been perfected, the appellant may
suspend enforcement of a trial court judgment in order to
preserve the pre-judgment status quo pending compleEion of the
appeal. Although the common law rule was contrary, presently
in Texas the filing of an appeal does not work an automatic
stéy of a money judgment. The losing litigant effectuates a

¢' suspension of execution of judgment by filing a supersedeas
bond with the trial eourt, which must be approved by the clerk.
Appellate rule 47 currently facially mandates that the amount

of bond (or deposit) shali be at least the amount of the




A

.judgment, if a money judgmeht, interest and costs. The f@ling
of the ‘supersedeas bond suspends the p&wer of the trial court
to issue any execution on the judgment and provides security to
the jﬁdgment creditor for the delay in the enforcement of the
judgment. The supersedeaétbond does not suspend the validity’
of the judgment; it only stspendtuthg execution of. the judgment
against the appellant pending appeal, thereby operating as a
stay.

Under -appellate rules téchnically effective until January
1, 1988, unless a supersedeas bond is filed, a money judgment
of a Texas trial court is enforceable, and it is the duty.of
the clerk to pay out any funds in his hands to the judgment
creditor and to issue execution pending appeal upon
application, notwithstanding that an appeal is perfected and is
pending. This is true even though the acpellant has timely
filed a cost bond. (As previously noted, the cost bond serves
a distinctive purpose than the supersedeas bond: the former
secures the‘costs incurred at the trial court, while the latter
protects the judgment cteditor from dissapation of assets when
execution of the judgment is suspended pending an appeal.)
Until recently, Texas pfocedure has necessarily interposed the
ability of an appellant to pay a supersedeas bond as a
condition precedent to the tightﬂto suspedd execution of a
money judgment pendiﬁé appeal. This inflexible requirement of
pdstinq such a bond toAfotesttll execution of a money judgment

coupled with the lack of judicial discretion to examine

- 00237



circumstances and provide for alternate forms and amounts of

securitk'which would adequately protect a judgment creditor,

denied" an appellant's due process right to an effective appeal
as guaranteed by the open courts provision of the Texas
Constitution. :

Decisions of the Texas'Supreme Court construing the open
courts provision reaffirm Ehat any law "that unreasonably
abridges a justifiable right to attain redress for injuries
caused by the wrongful act of another amounts to a denial of
due process under Article I, section 13 and is therefore-

void." Validly enacted rules of civil procedure have the force

] ;

and effect of law and thus are subject to this same

constitutional constraint.

C. Texas Procedure To Stay a Money Judgment Pending Appeal

Under Amended Rules Ordered Effective January 1, 1988.

Recently, the Texas Suprame Court ordered that grocedural
rules providing for the.posting of security on appeal be
amended effective January 1, 1988. (See attached) Texas Rule
of Appellate Procedure 47, subsection b, is amended to empower
the trial court with discretion to determine the type and

amount of security necessary to suspend enforcement of a civil

court, after notice and hearing, finds that the posting of a

supersedeas bond in the émbunt,of the judgment, interest, and

-7-

l money judgment pending appeal. Specifically, if the trial
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Acosts‘will cause ir:eparable:harm to the judgment debtor (the
appelladt) and that not posting the bond will cause no
substadéial harm to the judgment creditor (the appellee), the
court may condition a stay_of the judgment upon the posting of
such security, if any, it.f}nds necessary to adequateiy protect
the judgment creditor against 1o;s occasioned by the appeal.
This ﬁodificaFion to Texas procedure-removing in extenuating
circumstances the absolute requirement of posting a bond to
forestall execution céupled-with the clothing of judicial
discretion to provide for alternate security which otherwiﬁe
will protect the judgment creditor-opens up an efficacious
avenue for meaningful appellate review envisioned and
guaranteed by the Texas Constitution.

Not only is the appellate céurthouse door open for feview
on the merits of the underlying cause of action, but by virtue
of amendments to Texas Rule of Appellate Procedure 49,
subsection ¢, a trial court's order concerning security
necessary to suspend enforcement of a civil judgment:pending
appeal is subject to review on motion as well. The motion is
to be heard at the earliest practical time by the intermediate
court which is empowered to issue any temporary orders
necessary to preserve the rights of the parties; remand to the
triaI\¢outt for any necessary faét findings or tak@ng of
evidence; and to order a change in the trial court's order

concerning security it finds proper. If additional security is

T - B T T Y N
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ordered by the appellateVCOUrt to suspend enforcemeng of the
judgment,. the. judgment debtot has twenty days to comply or
execution'may issue. '

An additional significant modification to Texas practice is
that amended Texas Rule of Appellate Procedure 47, subsection -
k, now empowers ﬁhe trialAgburt.with.cpntinuing jurisdiction
during the appeal, notwithsﬁanding the loss of plenary power,
;Q_makemppders concerning security on appeal inclulding orders
pertaining to the sufficienc& of sureties. If changed
circumstances mandate, the trial court may modify its earl@er
order concerning security. Any such order of the trial court
is subject to appellate review as discussed above.

Do these amended rules protect the»constitutional right of
access to a meaﬁingful éppellate review? I believe so. 1In
analyzing the constitutionality of the amended Texas
supersedeas bond requirement as a prerequisite to stay a money
judgment in light of the open court provision, it is necessary
to first ascértain the purpose of the alleged barrier'to
judicial access (here the security requirement) and thén
balance this purpose against the interference that the rule
creates with the ability of a litigant to obtain effective
access to Texas appellate courts.

It is clear that the general burpose oﬁ the supersedeas
bond requirement is té'protect tﬁe judgment creditor from the

dissipation of assets that he is entitled to by the judgment
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which may occur as a direct-result of a delay in the
enforqément'of the judgment pending apéeal.

The second prong of the open courts provision test
traditionally applied by the Texas courts requires a showlng
that the litigant's ab111ty to access Texas courts is not

unreasonably restrained by the rule, statute, or other law

under consideration.

A Judgment debtor who wishes to appeal the decision of the
trial court when the Judgment exceeds his flnanc1al worth will
be able to perfect his right to appeal, but will not possgss
the capability to file a ;upersedeas bond to suspend execution
of the judgment. A direct relationship between the appellant's
deprivation of his property pending appeal and'his right to
suspend judgment is apparent. However, in balancing the
purpose of the obliga;ory supersedeas bond requirement against
the restriction of access to an appeal unfettered by execuéion
on the underlying judgment, it would seem that the restrictions
imposed by the supersedeas bond requirements.are neither
onerous nor unreasonable. One ﬁust be mindful that the
appellant has had his day, at least befpre the ttial.court with
the commensurate opportunity to present evidence and be heard,
yet was unsuccessful. The property rights of the successful
litigant in the ordered recovery”must be cbnsidered as well.
Reasonable procedurai provisions to safeguard litigated
property rights have béen‘judicially sanctioned by the United

States Supreme Court. Furﬁher, execution on a money judgment °

-10-
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pending'appeal does not mpotithe appeal or require dismissal of
the appeal. " If the judgmént'of the triél court is reversed on
appeal; the judgment creditor is liable to the appellant in
restitution. Mandatory supersedeas bond requirements do not
result in the denial of adAappellant‘s due process rights when
,thg appellant lacks the finﬁncial ability to post adequate:
security to protect the appellee and execution on the judgment
transpires pending the appeal.

A different conclusion would be mandated under the
procedural scheme in Texas prior to the recent amendments-ﬁo
Appellate rules 47 and 49 if the judgment debtor were rigidly
and absolutely required to post a supersedeas bond in the
amount of the judgment, interest and costs when the judgment
debtor would be seriously injured by this precondition to
forestall execution AND could by the'posting of alternate
securify otherwise protect the judgment creditor. This prior
practice created thé potential for an unreasonable precondition
which would deny access to an effective appeal. 'Undeg the
amended scheme however, whereby both the trial court and the
appellate court on review may order alternate security which
protects the successful trial court litigant and also
forestalls execution, the absolute and unreasonable

precondition is removed.
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LAW OFFICES

LUTHER H. SOULES Iti

ATTORNEYS AT LAW
A PROFESSIONAL CORPORATION

TENTH FLOOR
REPUBLIC OF TEXAS PLAZA b

KENNETH W. ANDERSON 175 EAST HOUSTON STREET WAYNE 1. FACAN

KEITH M. BAKER SAN ANTONIO, TEXAS 78205-2230 ASSOCIATED COUNSEL
N .

STEPHANIE A. BELBER 512) 224:0144

CHRISTOPHER CLARK TELECOPIER
ROBERT E. ETLINGER (512) 224-7073
MARY 5. FENLON

LAURA D. HEARD

REBA BENNETT KENNEDY

CLAY N. MARTIN

JUDITH L. RAMSEY

SUSAN SHANK PATTERSON )

LUTHER H. SOULES Il May 17, 1989

Mr. Russell McMains

Edwards, McMains & Constant -
P.O. Drawer 480

Corpus Christi, Texas 78403

Re: Proposed Changes to Texas Rule of Appellate Procedure
Dear Rusty:

Enclosed please find a copy of a letter sent to me by
Justice Nathan L. Hecht regarding proposed changes to Rules 4, 5,
40, 51, 84, 90, 182(b), and 130(a). Please be prepared to report

on this matter at our next SCAC meeting. I will include the
matter on our next agenda.

As always, thank you for your keen attention to the business

of the Advisory Committee.
~_\Q:—zry ttu/l/y.) yours,
/
\/W/K/L/
L?ER H. SOULES III

LHSIII/hjh
Enclosure :
cc: Honorable Stanley Pemberton

00243




THE SUPREME COURT OF TEXAS

CHIEF JUSTICE PO. BOX 12248 CAPITOL STATION CLERK

THOMAS R PHILLIPS JOHN T. ADAMS
AUSTIN, TEXAS 78711

JUSTICES (512) $63-1312 EXECUTIVE ASS'T.
FRANKLIN S. SPEARS . WILLIAM L. WILLIS
C. L. RAY R
RALL A GONZALEZ ADMINISTRATIVE ASST,
OSCAR H. MALZY MARY ANN DEFIBAUG
EUGENE A COOK May 15, 1983

JACK HIGHTOWER
NATHAN L. HECHT
LLOYD DOGGETT

Luther H. Soules III, Esqg.

Soules & Wallace

Republic of Texas Plaza, 19th Floor

175 East Houston Street ’ -
San Antonio TX 78205-2230

Dear Luke:

Please include on the Advisory Committee’s next agenda the
following issues which have arisen recently during conferences of
the Supreme Court:

1. Regarding TRCP 267 and TRE 614: May “the rule”
be invoked in depositions?

i
2. Regarding TRCP 330: Should there be general
rules for multi-district litigation generally? Should '
there be rules prescribing some sort of comity for B
litigation pending in federal courts and courts of other
states? , ‘ "
2. Regarding TRAP 4-5: Should the filing period
be extended when the last day falls on a day which the l

court of appeals observes as a holiday even though it is
not a Saturday, Sunday, or legal holiday?

3. Regarding TRAP 84 and 182(b): Should an appel-
late court be authorized to assess damages for a frivo-
lous appeal against counsel in addition to a party?

4. Regarding TRAP 90(a): Should the courts of
appeals be required to address the factual sufficiency
of the evidence whenever the issue is raised, unless the
court of appeals finds the evidence legally insufficient?

5. Regarding TRAP 130(a): What is the effect'of
filing an application for writ of error before a motion
for rehearing is filed and ruled upon by the court of
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Luther H. Soules III, Esqg.
May 15, 1989 -- Page 2

appeals? Does the court of appeals lose jurisdiction of
the case immediately upon the filing of an application
for writ of error, or may the appellate court rule on a
later-filed motion for rehearing, even if the ruling
involves a material change in the court’s opinion or
judgment? See Doctors Hospital Facilities v. Fifth Court.
of Appeals, 750 S.W.2d 177 (Tex. 1988).

Two additional matters I would appreciate the Committee
considering are whether to incorporate rules on professional
conduct, such as those adopted in Dondi Properties Corp. V.
Commercial Savings and Loan Ass’n, 121 F.R.D. 284 (July 14, 1988),

and whether the electronic recording order should be included in
the rules.

Also, please include on the agenda. the issues raised in the
enclosed correspondence. '

Thank you for your dedication to the improvement of Texas
rules.

00
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March 2, 1989

Honorable Mary M. Craft, Master
314th District Court

Family Law Center

4th Floor

1115 Congress

Houston, Texas 77002

Dear Master Craft:

Chief Justice Phillips has referred to me, as the Justice
having primary responsibility for oversight of the rules, your very
insightful letter regarding indigent civil appeals.

I am most grateful for your thoughts and expect they will be

carefully considered as we look toward amendments in the rules this
year.

I hope if you have additional suggestions you will feel free
to let me know.

Sincerely,

Nathan I.. Hecht
Justice

NLH:sm -
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MARY M. CRAFT
MASTER, 314™ DisTricT COURT
FamirLy Law CeNTER, 4™ FLOOR

1115 CONGRESS
- rousTton, Texas 77002

(713)221-6475
February 9, 1989

Mr. Thomas S. Morgan
2500 N. Big Spring
Suite 120

Midland, -Texas 79705

Dear Tom:

I read your article in the last Juverile Law Section
Newsletter, and I agree that appealing a delinguency case for an
indigent client is tricky. However, I have bteen concerned for
some time about the problem of civil appeals for all indigents and
offer the following thoughts.

l An indigent's appeal in a criminal case differs from that

in a civil case in that a criminal appellant is only required to
{E) file a written notice of appeal in the trial ccourt within 30 days

. L of the judgment's signing. T.R.App.P. 41(b)(1l). The clerk is
required to forward a copy of the notice of appeal to the
appellate court and the attorney for the stata. T.R.App.P.

' 40(b) (1). A pauper's affidavit requesting a free statement of
facts may be filed in the trial court within the same 30-day
period. T.R.App.P. 53(j) (2). Apparently the pauper's affidavit

' 1s seldom challenged, especially if appellant had appointed trial
counsel. This procedure in indigent criminal appeals is subs-
tantially different from that in civil indigent appeals.

THE PROCESS IN INDIGENT CIVII, APPEALS

Presently, the procedure for appeal on behalf of an
indigent in a civil case is as follows:

1. An affidavit of inability to pay costs (as an alter-
native to a cost bond) must be filed by appellant with the clerk
of the trial court within 30 days after signiag of the order which
1s being appealed. T.R.App.P. 40(a) (3) (A). Appeal is then per-
fected. T.R.App.P. 41(a) (1).

2. Notice of the flllng f appellant s affidavit must be
given by appellant to the opposing party or his attorney and to
the court reporter of the court in which the Pase was tried within
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Mr. Thomas S. Morgan
February 9, 1989
Page 2

two days after the filing. Without notice the appellant "shall
not be entitled to prosecute the appeal without paying the costs
or giving security therefor." T.R.App.P. 40(a) (3} (B).

3. Any contest to the affidavit (by a party or court
officer) must be filed within 10 days after notice is received.
If a contest is filed a hearing is set by the court and notice
given by the clerk. T.R.App.P. 40(a)(3)(C). The court must rule
against the affidavit by signed order within 10 days of filing of
the contest or the affidavit is taken as true. T.R.App.P.
40(a) (3) (E} -

THE PROBLEMS

At first glance these rules would appear to facilitate
indigent appeals, but the opposite is true. As you point out,
many attorneys who practice primarily criminal law, or civil law
for paying clients, are not familiar with the procedure and
inadvertently lose their right to appeal.

The possibility of losing a right to appeal because of
failure to give proper notice is obvious from the cases you
mentioned and others. For example, In re V.G3., 746 S.W.2d 500
(Tex. App.-—-Houston [1lst Dist.] 1988, no writ), followed the
Corpus Christi court's decisions in In re R.R. and In re R.H. In
V.G. an indigent's appeal from a certificaticn judgment was
dismissed because the state's attorney did nct receive the two-day
notice that a pauper's affidavit had been filed. Reading between
the lines in V.G., it is possible the D.A. actually knew of the

filing of the pauper's affidavit and chose not to file a contest
in the trial court.

You may also have come across the Texas Supreme Court case
of Jones v. Stayman, 747 S.W.2d 369 (Tex. 1987), a per curiam
mandamus decision which seemed to provide some hope that notice
requirements would be construed with flexibility. The trial court
in this termination case had neglected ‘to sign an order deter-
mining the contest or extending the time within 10 days of filing
the contest. The state contended that a letter sent to the court
reporter one day after the affidavit of inability was filed
stating counsel's intention to request a free statement of facts
was lnadequate under T.R.App.P. 40(a) (3) (B). The Court stated
that the letter, though "not a mocdel of precision" sufficiently
fulfilled the purpose of the rule. The Court further noted that
1) the letter was timely mailed, and 2) the court reporter was
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present at the hearing and did not object to lack of proper
notice.

A recent case from Houston, Wheeler v. Baum, No. 01-88-
00919-CV, is presently pending before the Supreme -Court. Appli-
cation for leave to file writ of mandamus was granted on February
2, 1989, docketed as No. C-8194. This is a termination case from
the First Court of Appeals in which the trial judge did not sign
the order determining the contest within the required 1¢ days from
the date of contest. The court of appeals relied on Bantuelle v.
Renfro, 620 S.W.2d 635 (Tex. Civ. App.--Dallas 1981 no writ), and
In re V.G., supra, and held that "giving of the 2-day notice to -
the court reporter is mandatory and absent the notice, the
appellant cannot prosecute an appeal without paying costs or
giving security. An objection at the hearing is not necessary
because if no notice is given, a hearing is not required."
Interestingly, the real party in interest, Harris County
Children's Protective Services, received its notice and filed a
contest, but objected to the lack of notice to the court reporter.
No testimony was taken on the merits of the indigency claim of
appellant. A similar case is Furr v. Furr, 721 S.W.2d 565 (Tex.
App.-—-Amarillo 1986, no writ). T

The absurdity of the court reporter notice requirement is
demonstrated by Matlock v. Garza, 725 S.W.2d4 527 (Tex. App.--
Corpus Christi 1987, no writ), decided by the same court that gave
us In re R.R. and In re R.H. 1In dismissing the appeal because the
court reporter did not receive the two-day notice, the court found
that handing the court reporter the affidavit to be marked as an
exhibit during the hearing on the contest did not constitute
personal service, reasoning that the court reporter cannot be
expected to read every exhibit so presented. 1d. at 529.

An insidious aspect of the indigency appéal procedure is
that notice of filing the affidavit must be actually received by
the opposing party and the court reporter within two days, or on
the next business day following two days, unless it is mailed. In
Fellowship Missionary Baptist Church of Dallas, Inc., v. Sigel,
749 S.W.2d 186 (Tex. App.--Dallas 1988, no writ), the court of
appeals raised the notice issue on its own motion. It found that
the allegations in the affidavit of inability to pay costs should
be taken as true because the trial court had sustained the .
contest, but failed to enter a timely written order. However, 1n
calculating whether appellant had properly used the "mailbox
rule," T.R.App.P. 4(b), in delivering its notice to the court
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reporter, the court ruled that since the affidavit was filed on
Thursday, the last day to serve the reporter was Monday. Appel-
lant mailed the notice on Monday, and it was one day too late.
Had it been mailed on Sunday, whether postmarked or not, it would
have been valid service. The court construed T.R.App.P. 4(b) to
require that depositing a document in the mail one day before the
last day of the period for taking action was a "condition prece-
dent" for triggering the extension provided by rule 5(a) for
mailed documents. Because notice to the court reporter was un-

timely the appeal was dismissed, even though no objection was made
in the trial court by anyone.

THE FLAWS

The flaws in the pfocedure for indigents' appeals are
obvious.

First, two days is simply too short a time to get notice
out. Some Monday and Friday holidays are federal but not state,
or county but not federal, etc. Secretaries (and lawyers) neglect

to go to the post office on Friday, and wait until Monday to send
the mail.

Second, why is notice to the court reporter required at
all? The reporter is not a party to the suit, is not an attorney,
and does not have the benefit of legal counsel to assist in a
contest. In fact, I have not come across any reported case in
which a court reporter filed a contest, althcugh this is the
stated basis for requiring notice. Jones v. Stayman, supra.
Presumably the court reporter, after notice, can contest providing
a statement of facts for no additional compensation. Although
paid a regular salary, they are required to prepare a free
statement of fact in any indigent's civil appeal. T.R.App.P.
53(j). In criminal cases, T.R.App.P. 53(j)(2), and Title 3 indi-
gent appeals, Tex. Fam. C. sec. 56.02(b) (c), the trial judge sets
the amount of payment to the court reporter which is paid from the
county general fund. -

Further, if a non-indigent appellant perfects an appeal,
the bond or cash deposit only has to be filed in the statutory
amount of $1,000.00, unless the court fixes a different amount
upon its own motion or motion of either party or any interested
officer of the court. T.R.App.P. 40(a)(l), 46. No notice is
required to be given to the court reporter, although it is a rare
case indeed when this amount will cover the cost of preparing a
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statement of facts.

Third, the appellate courts' treatment of the notice
provisions as quasi-jurisdictional, and not subject either to
waiver or the harmless error rule, goes against the grain of
modern procedure. Absent a showing of harm by the state's at-
torney or the court reporter, the failure of the appealing
indigent to give notice of intent to seek an appeal without
posting -a cost bond should never result in loss of the appeal.
The language of T.R.App.P. 40(a) (3) (B) has been construed far too
strictly by ignoring the possibility that lack of notice is either
non-waivable or harmless, or that actual knowledge of filing the
affidavit is sufficient "notice."

PROPOSED SOLUTIONS

My experience indicates that the majority of attempted
i’ndigent appeals are dismissed for lack of jurisdiction because of
failure to comply with notice requirements. I agree with your
proposal to liberalize the requirements and suggest the following
additional proposals for your consideration:

1. Amend T.R.App.P. 40(a) (3) (A) by adding: "The affi-
davit of inability to pay costs on appeal shall be in the form
specified in Rule 145 of the Texas Rules of Civil Procedure.”

2. Amend T.R.App.P. 40(a) (3) {(B) to provide that the civil
notice requirement be the same as the criminal, i.e., that the
clerk notify opposing counsel of the filing of the affidavit of
inability, and eliminate altogether the requirement of notice to
the court reporter. :

3. Amend T.R.App.P. 40(a) (3) (B) by deleting the language
following the semi-colon ("otherwise . . ..) and substituting the
following:

"Should it appear to the court that notice has not been
given under this subsection the court shall direct the
clerk to notify opposing counsel and extend the time for
hearing an adetlonal ten days after the date of the order
of extension.”

This would be conSLStent with the prov1s:ons of T.R. App P.
40 (a) (3) (E) and 41(a) (2
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4. Instead of proposing that no bond or affidavit be
filed (only notice of appeal be given), amend T.R.App.P.
40 (a) (3) (D) and place the burden on the party contesting the
affidavit of inability to show appellant is able to pay costs in
any case 1in which an attorney was appointed to represent the
appellant in the trial court. (Even a criminal appellant is
required to file a pauper's oath and request =0 waive bond.)

5. Amend T.R.App.P. 40(a) (3) (E) by adding the following:

"Upon proof that the appellant is presently receiving a
governmental entitlement based on indigency, the court

shall deny the contest. If the court sustains the contest .

and finds that appellant is able to pay costs, the reasons
for such a finding shall be contained in an order.
Evidence shall be taken of the estimated cost of preparing
a statement of facts and transcript."”

6. Amend T.R.App.P. 51, cbvering the transcript on
appeal, by adding a provision requiring the clerk to furnish a
free transcript on appeal if the appellant is found unable to pay

costs. This should parallel T.R.App.P. 53(j) (1), covering the
free statement of facts.

Given the historically irrational nature of attorney/
guardian ad litem distinctions, I don't think it's useful to rely
on the cases which allow the guardian (but not the attorney) ad
litem, who appeals in his representative capaciity to do so

without filing a cost bond, cash deposit or affidavit in lieu
thereof.

I look forward to seeing you in Austin on the 18th. If
you think these proposals merit further discussion, I would enjoy

getting together with you and anyone else interested in this issue
at a mutually convenient time.

Very truly yours,

S

MARY MANSFIELD CRAFT

MMC/cm

P.S. Oral argument has been scheduled in Wheeler v. Baum, for

“March 1, 1989 at 9:00 a.m. in the Texas Supreme Court.
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ccC:

ccC:

Mr. Robert O. Dawson
University of Texas
School of Law

727 E. 26th St.
Austin, Texas 78705

Texas Supreme Court

Civil Rules Advisory Committee
c/o Hon. Thomas R. Phillips
Supreme Court Building

Austin, Texas 78711
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(§I2) 224-9144

WRITER'S DIRECT DIAL NUMBER:

April 11, 1989

Edwards, McMains & Constant

P.O. Drawer 480
Corpus Christi,

Re: Texas Rule of Appellate Procedure 51

Dear Rusty:

Enclosed herewith please find a copy of a letter forwarded
to me by Justice William Kilgarlin regarding TRAP 51. Please be
prepared to report on this matter at our next SCAC meetlng I
will include the matter on our next agenda.

As always, thank you for your keen attentlon to the business

78403

of the Advisory Committee.

LHSIII/hjh
Enclosure

cc: Honorable Nathan Hecht
Honorable Stanley Pemberton
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(512) 328-5511

(512) 883-7501

. CORPUS CHRISTI, TEXAS OFFICE: THE 600 BUILDING, SUITE 120
600 LEOPARD STREET, CORPUS CHRISTI, TEXAS 78473

Very rply yours,

TELEFAX

SAN ANTONIO
(512) 224-7073

AUSTIN
(512) 327-4105
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@ourt of Appeals
Lighth Judicial Bistrict

CHIEF JUSTICE 500 CITY-COUNTY BUILDING CLERK

MAX N. OSBORN EL PASO. TEXAS BARBARA B. DORRIS
JUSTICES 79901 - 2490 DEPUTY CLERK
CHARLES R. SCHULTE - 915 5462240 DENISE PACHECO

LLARRY FULLER

JERRY WOODARD

STAFF ATTORNEY
JAMES T. CARTER

May 4, 1988

Mr. C. Raymond Judice, '(Q
Administrative Director f;(l4éﬁ2’ i;;bb45
Office of Court Administration ' ' -
Texas Judicial Council c{
1414 Colorado, Suite 602
P.O. Box 12066

Austin, Texas 78711-2066

RE: Model Transcripts

Dear Ray:

This will acknowledge receipt of your letter of April 25,
1988 and the enclosed model transcripts for both criminal
appeals and civil appeals. Obviously, you and those in your
office have done considerable work in preparing these model
transcripts and I commend you for a job well done. I write
not to complain about the model transcript, but one of the
Appellate Rules which in my opinion misplaces responsibility
with regard to the preparation of the transcript and results
in many unnecessary documents being in a transcript.

As originally written, Tex.R.Civ.P. 376 required the
attorneys to file a written designation of the instruments to
be included in the transcript. An amendment in 1978 relieved
the lawyers of that responsibility and placed the burden upon
the clerk and required the clerk to include, among other things,
"the material pleadings upon which the trial was had without
unnecessary duplication.” At the present time, Tex.R.App.P.

51 requires the clerk to include, among other things, "the
live pleadings upon which the trial was held."

I still believe that the lawyer should bear the responsibility

of bringing to the Appellate Court those instruments from the
trial court which they believe are necessary for the appeal.
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Mr. C. Raymond Judice
May 4, 1988
Page 2

That belief was expressed in my concurring opinion in Texas

Employers Insurance Association v. Stodghill, 570 S.W.2d 398
at 401. The Appellate Courts are not running a kindergarten,

and we should treat the attorneys as professionals and expect them

to measure up as professionals and bear the responsibility
designating a proper transcript. Your model transcript for
appeals includes pages I-5 and I-6 as instructions of what
and should not be in a transcript. I do not believe the bu
of making that determination should fall upon a clerk who k

for
civil
should
rden
nows

nothing about the case but should be borne by the attorney who

should know everything about what is necessary for the appe

We constantly receive transcripts with many excessive
documents totally unnecessary for the appeal, but which wer
obviously included by the clerk who did not know and should
have known whether those documents were necessary or not.

a transcript will include any briefs or legal memorandums f
with the trial judge. The Supreme Court in Litton Industri

al.

e
not

J

Generally,

iled
es

Products, Inc. v. Gamage, 668 S.W.2d 319, said those briefs
should not be brought forward in a transcript. Tex.R.Civ.P
376-a so provided. I do not find where that provision now
exists in any appellate rule and obviously the district cle

rks

have no direction about including briefs and memorandums in the

transcript.

In summary, I would say that all of your directions about
preparing a transcript could be avoided if we would only put
the responsibility for designating transcripts upon those who
ought to have that responsibility and not upon the clerk who

is totally unfamiliar with the case. I realize any change

would

have to come from the Supreme Court and not from your office,
and therefore I am sending a copy of this lettér to Justice

Kilgarlin and Chief Justice Austin McCloud.

T 7. Do

Max N. Osbdrn,
Chief Justice

MNO:st
cc: Justice William KilgarlinV/-
Chief Justice Austin McCloud

O
o

Do,

<,

i
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KENNETH W. ANDERSON 175 EAST HOUSTON STREET WAYNE |. FACAN
KEITH M. BAKER SAN ANTONIO, TEXAS 78205-2230 ASSOCIATED COUNSEL
STEPHANIE A. BELBER

CHRISTOPHER CLARK (512) 224-9144 TELECOPIER
ROBERT E. ETLINCER (512) 224-7073
MARY S. FENLON

PETER E. GAZDA

LAURA D. HEARD

REBA BENNETT KENNEDY

CLAY N. MARTIN

JUDITH L. RAMSEY September 20, 1988

SUSAN SHANK PATTERSON
LUTHER H. SOULES (11

Mr. Russell McMains

Edwards, McMains & Constant
P.O. Drawer 430

Corpus Christi, Texas 78403

Re: Texas Rules of Appellate Procedure 51(c)

Dear Rusty:

Enclosed herewith please find a copy of a letter forwarded
to me by Justice William W. Kilgarlin regarding proposed changes
to Appellate Rule 51(c). Please be prepared to report on this
matter at our next SCAC meeting. I will include the matter on
our next agenda.

As always, thank you for your keen attention to the business
of the Advisory Committee.

vVery yours,

THER H. SOULES III

LHSIII/hjh

Enclosure

cc: Honorable William W.-Kilgarlin
Honorable Joe R. Greenhill
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JUSTICES EXECUTIVE ASS'T.
FRANKLIN S. SPEARS : WILLIAM L. WILLIS
C.L. RAY
TED Z. ROBERTSON September 15, 1988 ADMINISTRATIVE ASS'T.
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BARBARA G. CULVER
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THE SUPREME COURT OF TEXAS

———— - ) ’
Mr. Luther H. Soules, III, Chairman

Supreme Court Advisory Committee ' ~
Soules & Reed ' /; :
800 Milam Building ¥ :
San Antonio, Texas 78205
Dear Luke:
The clerk of the Waco CA forwarded to me the enclosed

opinion. I think you'll agree that Tex. R. App. P. 51(c)
could use some altering.

illiam W. Kilgarlin
WWK : sm -

Encl.
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@ourt of Appeals
For The

Hirst Bistrict of Texas

NO. 01-88-00391-CR

MARLIN COLE, Appellant
V.
THE STATE OF TEXAS, Appellee

AR Y

:_v',' A,

ORDER

Appellant Marlin Cole has filed a motion to transfer' his case to the
Tenth Judicial District in Waco. He complains of the action of the district clerk in
forwarding the notice of appeal to this Court after he had designated the Tenth Court
of Appeals on his notice of appeal filed in the 272nd District Court of Brazos County.

Brazos County stands in the unique position of being the only county in

1 Motion to transfer is somewhat of a misnomer. The Texas Supreme Court is
given the authority to order transfers "from one court of appeals to another at
any time that, in the opinion of the supreme court, there is good cause for the
transfer.” Tex. Gov’t Code Ann. sec. 73.001 (Vernon Pamph. 1988). The First
and Fourteenth Courts are also given authority to transfer cases from one court
to another to equalize the dockets. Tex. Gov’t Code Ann. sec. 22.202(i) (Vernon
Pamph. 1988). We are treating the appellant’s motion as one asking us to return
the appellate file to the clerk of Brazos County.
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Texas that is included within three appellate districts. The First, Tenth, and
Fourteenth District Courts of Appeals all have jurisdiction over appeals from Brazos
County. Tex. Gov’t Code Ann. sec. 22.201(b), (k) & (o) (Vernon Pamph. 1988).

’ The Government Code provides for a procedure for random selection of

all “civil and criminal cases directed to the First and Fourteenth Court of Appeals.”

Tex. Gov’t Code Ann. sec. 33.303(h) (Vernon Pamph. 1988); see also Avis Rent A Car

v. Advertising & Policy Comm., 751 §.W.2d 257 (Tex. App.--Houston [Ist Dist.], 1988)

(motion to transfer). Tex. Gov’t Code section 33.303(h) provides:

The trial clerk shall write the numbers of the two courts of
appeals on identical slips of paper and place the slips in a

- container. When a notice of appeal or appeal bond is filed,
the trial court clerk shall draw a number from the container
at random, in a public place, and shall assign the case and
any companion cases to the court of appeals for the
corresponding number drawn. ‘

The Government Code does not expressly address the situation presented in Brazos
County.
Appellant argues that his designation of the Tenth District Court of

Appeals was binding under Tex. R. App. P. 51(c). Rule 51(c), which pertains to the

appellate transcript, states, in part:

Upon perfection of the appeal, the clerk of the trial court
shall prepare under his hand and seal of the court and
immediately transmit the transcript to the appellate court
designated by the appellant.?

2 Tex. R. App. P. 51(c) is derived from former Tex. R. Civ. P. 376 (Vernon 1985)
(since repealed). Rule 376 stated that "upon perfection of an appeal or writ of
error..., the clerk of the trial court shall prepare under his hand and seal of the
court and immediately transmit to the appellate court designated by the
appealing party a true copy of the proceedings in the trial court...."
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The "designation” language found in rule 51(c) does not empower the
appellant to choose his appellate court. Under appellant’s logic, rule 51(c) would give
Brazos County appellants, but none other in Texas, the right to "forum shop” by
"designating” the appellate court. This is not the intent of rule 51(c), which is
concerned with the transmission of the transcript, not the assignment of the appeal.

We find no authority indicating that a Brazos County litigant has a
greater right than a litigant from any other Texas county to chcose the appellate court

that will hear his appeal. Therefore, the motion to transfer is denied.
PER CURIAM

Pagel consists of Justices Warren, Duggan, aﬁd Levy.

Publish. Tex. R. App. P. %0.

ORDER ENTERED: July 28, 1988

True copy attest:

Kathryn Cox>
Clerk of the Court
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TELECOPIER
(512) 224-7073
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January 18, 1989 -

Mr. Russell McMains

Edwards, McMains & Constant
P.0O. Drawer 480

Corpus Christi, Texas 78403

Re: Texas Rule of Appellate Procedure 53(j) (1) and (2)

Dear Rusty:

‘Enclosed herewith please find a copy of a letter forwarded
to me by Anna M. Donovan, Official Court Reporter for 111th
District Court in Laredo, Texas. Please be prepared to report
on this matter at our next SCAC meeting. I will include the
matter on our next agenda. '

As always, thank you for your keen attention to the bu51ness
of the Advisory Committee.

Very Xruly yours,

LUTHER H. SOULES III

LHSIII/hjh

Enclosure

cc: Honorable Nathan Hecht
Honorable Stanley Pemberton
Ms. Anna M. Donovan



- ANNA M.DONOVAN  Hp?'7 A Lecnern Foat= %2
e OFFICAL COURT REPORTER Suf LG
111th JUDICIAL DISTRICT w )
Telephone: P.O. BOX 29
(512) F2ere 721-2668 LAREDO, TEXAS 78042-0029 / Certified Shorthand Reporte

Extemion 872
January 13, 1989 4177;Z:_’/

Mr. Luther H. Soules III
Attorney at Law
Republic of Texas Building, 10th Floor
175 E. Houston:Street

San Antonio, TX 78205-2230

Re: Free Statement of Facts
for indigent parties in -
civil cases

J

Dear Mr. Soules:

I wrote to you on October 4, 1988, with reference to the
predicament facing court reporters having to provide free
Statements of Facts to indigent parties in civil cases. To

this date I have received no response or acknowledgement to
my letter.

Since this is a new year, I am again appealing to you to
read my letter with its attachments -- I am enclosing a
complete copy -- and to read Rule 53(3j) (1) and (2) of the
Rules of Appellate Procedure. The stark contrast between
the two rules is clear; in one the county pavs, in the other
it does not. The court reporter suffers.

Yours very truly,

W
Anna M. Donovan
111th District Court Reporter

Enclosures

Xc: Hon. A. A. Zardenetta
Judge, 11lth District Court

Hon. Joe E. Kelly

Presiding Judge

Fourth Administrative District
P. 0. Box 2502

Victoria, Texas 77902

Hon. Manuel Flores
Judge 49th District Court

Hon. Elma T. Salinas Ender 6020
Judge, 341lst District Court
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JUDGES-FOURTH
ADMINISTRATIVE

" JUDICIAL REGION

ROBERT ARELLANO
150th District Court

JAMES E. BARLOW

186th District Court

DAVID A. BERCHELMANN
290th District Court '

PHIL CHAVARRIA, ]R.
175th District Court

JOHN CORNYN
37th District Court

PETER MICHAEL CURRY
166th District Court

ELMA T. SALINAS-ENDER
341st District Court

R.L. ESCHENBURG
218th District Court

MANUEL FLORES
49th District Court

CAROL HABERMAN
45th District Court

SID L. HARLE
226th District Court

WHAYLAND W. KILGORE
267th District Court

MARION M. LEWIS
135th District Court

RACHEL LITTLEJOHN
156th District Court

MIKE M. MACHADO
227th District Court

JAMES C. ONION
73rd District Court

DAVID PEEPLES
285th District Court

REY PEREZ
293rd District Court

PAT PRIEST
187th District Court

SUSAN D. REED
144th District Court

TOM RICKHOFF
289th District Court

RAUL RIVERA
288th District Court

ALONZO T. RODRIQUEZ
343rd District Court

CAROLYN SPEARS
224th District Court

JOHN J. SPECIA
225th District Court

ROSE SPECTOR
131st District Court

CLARENCE N. STEVENSON
24th District Court :

OLIN B. STRAUSS
81st District Court

JOHN YATES

... 57th District Court
RONALD YEAGER

th District Court

: ANTONIO A. ZARDENETTA

111th District Court
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JOE E. KELLY
Presiding Judge
FOURTH ADMINISTRATIVE JUDICIAL REGION
P.O. Box 2502 (512) 576-
Victoria, Texas 77902

-

October 7, 1988

Mrs. Anna M. Donovan
Official Court Reporter
111th Judicial District
P. O. Box 29

Laredo, Texas 78042-0029

Dear Mrs. Donovan:

Your letter of October 4th regarding "free court
reporters" was very timely.. I took the liberty of
discussing this with my fellow Presiding Judges last
week at our Judicial Conference meeting. Your subject
being an appellate procedure rule apparently requires
attention of the Supreme Court which is not 1likely to
be able to give this and similar matters attention
until after the first of the year. I am rather
surprised at the apparent lack of interest on the part
of other reporters.

I hope to visit with you the latter part of
October. I tried to reach you by phone witlﬁ%uccess.

With kind personal regards, I am

Yourg,very trul

L
oe E. Kelly. - //

JEK/11lm

cc: Mr. Luke Soules III
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ANNA M. DONOVAN
OFF1CAL COURT REPORTER
1114 JUDICIAL DISTRICT

P.0. BOX 28
LAREDO, TEXAS 780420029 Certified Bhorthand Repor

October 4, 1988

Mr. Luther H. Soules III

Attorney at Law

Republic of Texas Building, 10th Floor
175 E. Houston Street

San Antonio, TX 78205-2230 -

Dear Mr. Soules:

Judge Zardenetta suggested that I write or call you with
reference to the dilemma facing court reporters having to
prepare statements of facts in civil cases on appeal when
the appellants are found to be indigent ~-- that the court

reporter receives no pay for preparing the statement of
facts.

I am the Official Court Reporter for the 111th District

Court which handles strictly a civil docket. The instances

are increasing where indigents are appealing jury verdicts

and court rulings in civil cases. Webb County, of course,

has refused to pay as per Rule 53(3j) (1) of the Rules of
Appellate Procedure. However, Rule 53(j) (2), referring to
criminal cases, provides that the county pay the court reporter

for the statement of facts when the criminal is indigent. '

Why the disparity? Why the discrimination? And furthermore,
isn't ordering a person to work for free a violation of human
rights? Slavery was outlawed long ago.

It seems to me that somewhere along the line as this rule
evolved, someone missed the intent of the rule, that is, for

the indigent appellant in a civil case not to have to pay for
the statement of facts, and may have 1nterpreted it "...the
court reporter shall receive no pay for same.™ They could
easily have left out "...shall receive no pay for same from
indigent appellants."” I feel that would clear the way for the
county to pay the court reporters for statements of facts in
indigent civil cases just as they do for indigent criminal cases.

This dilemma has generated not only sympathy for the plight of
the unfortunate court reporter reporting an indigent civil
action, but has also produced outrage at such unfair treatment
of court reporters who are instrumental in expediting the
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court's work. To quote Judge Joe Kelly from Victoria, Texas,
he wrote to the Honorable John Hill, Chief Justice of the
Supreme Court of Texas, and said "...we still have servitude
without compensation.” A copy of his letter is enclosed. 1I
also attach other correspondencerelating to this problem.

I don't know if you can help me or if filing a lawsuit is the
only way to resolve this, or if I could even afford to hire a
lawyer to file a lawsuit. I seem to be the one hardest hit

in this area, since the 111th District Court handles thé greater
number of civil cases in Webb County. Other court reporters
will not begin to scream until they are hit for a free statement
of facts. Hopefully, it will not be a long trial.

Court Reporters do have the opportunity to contest the indigency
of appellants, and I have contested two. I lost one and won

the other for the time being. I have been an Official Court
Reporter for fifteen years, having reported for Judge E. James -
Kazen during his last six years on the Bench, and then for

Judge Ruben Garcia during his two terms in office. I have been
reporting for Judge Antonio Zardenetta for two years. I enjoy
my work, although it is demanding, challenging, often excruciatingly
tense when you have to stretch the workday to more than twenty-
four hours in order to meet deadlines, but despite the grumbling,
we perform our duties. But the bottom line is: to order us to
work for free is too, too much. This rule should be amended

to coincide with its counterpart on criminal cases where the
county pays for the statement of facts for indigents.

Because of your work with the Bar's Committee on Administration
of Justice, I feel that you are the most appropriate person to
approach with this problem, other than those who make the rules.

Thank you for your attention.

Yours very truly,

W-
Anna M. Donovan
111th District Court Reporter
Enclosures

cc: on. A. A. Zardenetta
Judge, 111th District Court

Hon. Joe E. Kelly

Presiding Judge

Fourth Administrative Jud1c1a1 Reglon
P. O. Box 2502

Victoria, TX 77902

00266




Antonio A. Bardanetta
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September 1, 1967

Hon. Andres "Andy' Ramos, Jr. Hon. Judith Zaffirini
Webd County Judge State Senator

Webb County Courthouse 1407 Washington
Laredo, Texas 78040 ) Laredo, Texas 78040
Hon. Joe E. Kelly, Pres. Judge Hon. Henry Cuellar
Fourth Administrative Judicial Region State Representative
P. 0. Box 2502 1407 Washington
Victorias, Texas 77902-2502 Laredo, Texas 78040

Re: Preparation of Statements of Facts
in Civil Cases due to Indigency

Dear Judgés, Senator and Representative:

Enclosed please find a letter and bill submitted to Webb County l
by my Court Reporter, ‘Ms. Anna Donovan, for the services she per-
formed in this case. Her letter is self-explanatory on this very
serious problem confronting our Court Reporters in what may not be .
an isolated case. Considering the rights of persons to file lawsuits
in forma pauperis, engage the services of Counsel on a contingency
basis, and thereafter proceed through the appellate process, again,
in forma pauperis, and the per capita income along our border towns, l
and the fact that for all practical purposes, their indigency, or
lack of same, is not determined until after trial and before appeal

-- considering all of the foregoing, cases similar to the one here l
in question may become the rule rather than the exception.

Taken in the light most favorable to the present law that dis-
allows county payment for these Statements of Facts, the situation
is manifestly and grossly unfair and discriminatory, to say the
least. As a practical matter, if these cases, again, become the

00767
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rule, as clearly appears to be the pattern, the Courts administering
these type of cases will have, and prcocntiy. have no other alterna-
tive but to engage the services of deputz court reporters to take
dn-court proceedings, theredby allowing the Official Court Reporters
time to prepare these voluminous, time consuming and extremely costly
Statements of Facts, which have to be timely filed with the Appellate
Court that does not countenance undue delays, but wants and expects
these Statements of Facts to be filed with them on a timely basis,

as the Rules dictate; all of this considerable expense of the deputy
court reporters, 'l might add, to be borme by the County, in any event,
as it 4s not humanly possible for the Official Court Reporter to,
simultaneously, be 4in Court, daily reporting in-court work, as the
Court Administration mandates of all Courts, to expedite and dispose
of their dockets pursuant to the time standards of the Act, V.A.T.C.S.
Art. 200a-1, and, also, working, preparing and tiwmely filing, as the
Texas R.C.P. mandate, all the Statements of Facts with the Appellate
Court. The problem 4s a serious one that will not go away. It is
being faced by Judges and Court Reporters in civil proceedings all
too %requently. -

In view of the foregoing, it is obvious that the judges must
have the means and funds to employ the necessary deputy court re-
porters so that the Appellate Courts may timely receive their State-
ments of Facts, the Courts can expeditiously move and dispose their
ever-increasing dockets and the Court Reporters can, at least, be
afforded the time necessary to prepare and timely file the Statements
of Facts with the Appellate Court.

1 am earnestly requesting the support of our Hon. Judith Zaffirini
and the Hon. Henry Cuellar to create and support legislation that will
correct this inequity in a critical portion of our judicial process,
and enlist the combined support and assistance of our judiciary and
bar associations, in the best interests of fairness and justice.

AN#&H)A.zmmmm

Z/eem.
encl.

Xc.  Hon. Joe B. Evins, Judge, 5th Administrative Judicial Region
Hon. Elma T. Salinas_Ender, Judge, 34lst District Court
Hon. Manuel R. Flores, Judge 49th District Court
Hon. Raul Vasquez, Judge, Coun<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>