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June 22, 1989

I
I
I
I
I
I

Mr. Luther H. Soules, III
Soules & Wallace
Tenth Floor
Republic of Texas Plaza
175 East Houston Street
San Antonio, Texas .78205-2230

Dear Mr. Soules:
Thank you for your recent letter urging my veto of S.B.
874.
You will be happy to know that I vetoed this particular
piece of legislation.
Constituent input was vital to my decision and I appreciate
your interest.
Sincerely,

I
I

I
I

WPC:DPF/smm/ls

i

I

I
I
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June 23, 1989

Mr. Luther Soules, III
10th Floor Republic of Texas Plaza
175 E. Houston Street
San Antonio, Texas 78205-2230
Dear Luke:
I enjoyed getting to visit with you again at the
Committee hearing on S.B. 1013. I also appreciated
your letter outlining your thoughts on the bill.
As we discussed during the hearing, it appears
that part of the solution to this question regarding sanctions for frivolous lawsuits would be to
have better lines of communication opened up between the Legislature and the Supreme Court.
Again, I appreciate you taking the time to come
before the Committee to share your views.

BG/ms

200 NAVARRO

ORLANDO L. GARCIA
STATE REPRESENTATIVE

June 20, 1989

Luther H. Soules, III
Tenth Floor

Republic of Texas Plaza
175 East Houston Street
San Antonio, Texas
78205-2230
Dear Mr. Soules:
As you know, the 71st Legislature has concluded
Previously you communicated
its Regular Session.
you ^concern and interest regarding House Bill
2223 by Representative Culberson and Senate Bill
1013 by Senator Krier relating to frivolous
lawsuits.
Please be advised that the Legislature
did not pass either of these bills.
Again, thank you for your communication and
interest in our state government. Your
participation in our government is an integral
part of the democratic process. If I or my staff
may be of assistance to you on any matter pending
before the Legislature or any state agency, please
call me.

Very truly yours,
II

RLANDO L. GARCIA
State Representative
OLG/bac

00013

c

June 9, 1989

Mr. Luther H. Soules III
Republic of Texas Plaza
175 East Houston Street, 10th Floor
San Antonio, Texas 78205-2230
Dear Mr. Soules:
Thank you f,,,or your letter concerning SB1019 and HB2223 relating to frivAs you probably know, neither of these bills were
olous lawsuits.
passed into law during the legislative session. Please be assured that
I will continue to keep your concerns with this issue in mind in the future.
Once again, thank you for writing. Please feel free to call on me if I
may ever be of any assistance to you in the future.

.HP/ck

c
District Office:
2117 Pat Booker Rd.

(512) 658-0768

May 24, 1989

Luther H. Soules, III
Republic of Texas Plaza
175 East Houston Street
San Antonio, Texas 78205-2230
Dear Mr. Soules:
Thank you for your recent letter in opposition to
Senate Bill 1013, relating to frivolous law suits,
and the companion House Bill 2223. I am always
glad to hear from interested citizens about currenfi,,,issues.
Senate Bill 1013 was left pending in the Senate
Jurisprudence Committee.
House Bill 2223 has
passed out of committee in the House but has not
yet been set on the House Calendar. At this late
date in the session, it is highly unlikely that
either of these bills can possibly complete the
legislative process.
I appreciate you sharing your concerns with me and
if I can be of any further assistance to you in
state government matters, please don't hesitate to
call on me.

00015

June 6, 1989

Mr. Luther H. Soules III
Attorney at Law

10th Floor, Republic of Texas Plaza
175 East Houston Street
San Antonio, Texas 78205-2230

I

Dear Mr. Soules:-

I

You ^*.ad written me regarding S.B. 1019 and H.B.
2223; however, S.B. 1019 deals with schools, and I
believe that you are referring to S.B. 1013. H.B.
2223 was sent to the Calendars Committee but was
never scheduled for debate. S.B. 1013 was never
reported from Committee.

I
I

Again, I appreciate your keeping me informed of
,legislation of interest to you. Many good bills
were not passed this Session, since about 4,700
pieces of legislation were introduced and only about
835 were actually passed.

I

I
BD/dh

I
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I
I
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I
I
I

TRCP 3a.
Each

Rules by Other Courts
court

appeals,

of

administrative judicial region,

district court, county court, county court at law, and probate
court, may make and amend jt^i¢ ilocall rules governing practice
before such courts, provided;
(1)

No change.

[(2) No time period provided by these rules may be altered
by local rules; and] .
,(^r

(3)

any proposed jlocall rule or amendment shall not

become effective until it is submitted and approved by the
Supreme Court of Texas; and
,(l7

(4)

any proposed [local] rule or amendment shall not

become effective until at least thirty (30) days after its
publication in a manner reasonably calculated to bring it to the
attention of attorneys practicing before the court or courts for
which it is made; and
,(Ay

(5)

all

jlocall

rules for amendmentsl adopted and

approved in accordance herewith are made available upon request
to the members of the bar.
[(6) No local rule, order, or practice of any court, other
than local rules and amendments which fully comply with all
requirements of this Rule 3a shall ever be applied to determine
the merits of any matter.
[COMMENT TO 1990 CHANGE: To make Texas Rules of Civil Procedure
timetables mandatory and to preclude use of unpublished local
rules or other "standing" orders or local practices from determining issues of substantive merit.]

00017

I

i^

n

When by these rules or by a notice given thereunder or by
order of court an act is required or allowed to be done at or
within a required or allowed to be done at or within a specified
time, the court for cause shown may, at any time in its discretion (a) with or without motion or notice, order the period
enlarged if application therefor is made before the expiration of
the period originally prescribed or as extended by a previous
order; or (b) upon motion permit the act to be done after the
expiration of the specified period where good cause is shown for
the failure to act. j/1byijt /ft [The court] may not enlarge the
period for taking any action under the rules relating to new

0WON W/^OTA/
[If any document] is sent to the proper clerk by first-class
United States mail in an envelope or wrapper properly addressed
[on or]

before the last day for filing same, the same, if received by the
clerk not more than ten days tardily, shall be filed by the clerk
and be deemed filed in time. j /16j`ot^91¢0j/^i^yb^^b¢^t

I

I

trials except as stated in these

and stamped and is deposited in the mail

I
I

/Yt

u

legible postmark affixed by the United States Postal Service
shall be prima facie evidence of the date of mailing.
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I

I
I
I
I
I
I
I
I

I
I
I
I
I
I
I

fCOMMENT TO 1990 CHANGE: To make the last date for mailing under

Rule 5 coincide with the last date for filing.]

I

00019

TRCP 21.

I
I
I

Motions

An application to the court for an order, whether in the
form of a motion, plea or other form of request, unless presented

I

during a hearing or trial, shall be made in writing, shall state
the grounds therefor, shall set forth the relief or order sought,

I

[shall be served on all parties ] and shall be filed and noted on
the docket.
An application to the court for an order and notice of any

I
I
I
I
I
I
I
I

hearing thereon, not presented during a hearing or trial, shall
be served upon [all other]

[parties], not less

than three days before the time specified for the hearing unless
otherwise provided by these rules or shortened by the court.

[COMMENT TO 1990 CHANGE:

To require service of all described

documents on all parties.]

00020

I

I
I

TRCP 21a. Notice

Every notice required by these rules, [and every application
to the Court for an order,] other than the citation to be served
upon the filing of a cause of action and except as otherwise
expressly provided in these rules, may be served by delivering a
copy [thereofl
to the party to be served, or ^I^¢ [the party's]
duly authorized agent or ^I^¢ attorney of record, either in person
or by [agent or by courier receipted delivery•or by certified or]
registered mail, to [the party's] ^i^¢ last known+address, [or by
telephonic document transfer to the party's current telecopier
number,] or it may be given in such other manner as the court in
its discretion may direct.

Service by mail shall be complete

upon deposit of the paper, enclosed in a postpaid, properly
addressed wrapper, in a post office or official depository under
the care and custody of the United States Postal Service.
Whenever a party has the right or is required to do some act or
^AX¢ /¢¢#i¢ /^b^¢¢¢¢gli^i^¢

within a prescribed period after the

service of a notice or other paper upon him and the notice or
paper

is

served

upon

by

mail

[or

by

telephonic

document

transfer], three days shall be added to the prescribed period.
ljt jNoticel may be served by a party to the suit,
attorney of record,

an

ja1 sheriff or constable, or

by any other person competent to testify. [The party or attorney
ofrecord shall certify to the court compliance with this rule in
writing over signature and on the filed instrument.] A

00021

¢^At¢O¢Vijt certificate by la Party or] an attorney of record, or
the return of an officer, or the affidavit of any person showing
service of a notice shall be prima facie evidence of the fact of
service.

Nothing herein shall preclude any party from offering

proof that the notice or document was not received, or, if
service was by mail, that it was not received within three days
from the date of deposit in a post office or official depository

.

under the care and custody of the United States Postal Service,
and upon so finding, the court may extend the time for taking the
action required of such party or grant such other relief as it
deems

just.

The provisions hereof relating to the method of

service of notice are cumulative of all other methods of service
prescribed by these rules.

^

[COMMENT TO 1990 CHANGE:
significantly

changed

Delivery means and technologies have

since

1941

and

approved service practices more current.]

this

amendment

I
I
I
I
I
I
I
I
I
I
I
I
I
1
I
I
I

brings

1

0002 2 1

TRCP 26.

Clerk's Court Docket

Each clerk shall also keep a court docket in a yb¢ZZ /)60}dViql
16^0)t

[permanent record) ^Vi that ^i¢ shall ¢jflt¢t [ includel the

number of the case and the names of parties, the names of the
attorneys, the nature of the action, the pleas, the motions, and
the ruling of the court as made.

I
I

[COMMENT TO 1990 CHANGE:

To conform to modern technologies for

keeping of permanent records by clerks.]

I

I
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TRAP 54.

Time to File Record

(a)

In Civil Cases -- Ordinary Timetable.

The transcript

and statement of facts, if any, shall be filed in the appellate
court within sixty days after the judgment is signed, or, if a
timely motion for new trial or to modify the judgment has been
filed by any party [or if any party has timely filed a request
for findings of fact and conclusions of law in a nonjury case],
within one hundred twenty days after the judgment is signed. If
a writ of error has been perfected to the court of -appeals the
record shall be filed within sixty days after perfection of the
writ of error.

Failure to file either the transcript or the

statement of facts within such time shall not affect the juris-

I

diction of the court, but shall be ground for dismissing the
appeal,

affirming

the

judgment

appealed

from,

disregarding

materials filed, or applying presumptions against the appellant,
either on appeal or on the court's own motion, as the court shall
determine.

The court has authority to consider all timely filed

transcripts and statements of facts, but shall have no authority
to consider a late filed transcript or statement of facts, except
as permitted by this rule.
(b)

I
^
I
I
I
I
I
I

In Criminal Cases - Ordinary Timetable. The transcript

and statement of facts shall be filed in the appellate court
within sixty days after the day sentence is imposed or suspended
in open court or the order appealed from has been signed, if a
motion for new trial is not filed. If a timely motion for new
trial is filed, the transcript and statement of facts shall be
filed within one hundred [twenty] days after the day sentence is

00024

I
I
I
I
I
I
.1
I
I
I

I
I
I
I
I
I
I
I
'

I

I
I
I
I

I

.,.

imposed or suspended in open court or the order appealed from has
been signed.
(c)

No change.

[COMMENT TO 1990 CHANGE:

To make the appellate timetable for•

non-iury cases conform more to that in iury cases. To conform
paraaraph (b) to the rule amendment adopted by the Court of
Criminal Appeals.]

Amendments to Conform to Issues Tried Without

TRCP 67.

Objection

When issues not raised by the pleadings are tried by express
or implied consent of the parties, they shall be treated in all
respects as if they had been raised in the pleadings. In such
case such amendment of the pleadings as may be necessary to cause
them to conform to the evidence and to raise these issues may be
made by leave of court upon motion of any party at any time up to
the submission of the case to the Court or jury, but failure so
to amend shall not affect the result of the trial of these
issues;

provided that written pleadings, before the time of

submission,

shall be necessary to the submission of $^¢¢^AX

0$ [questions], as is provided in Rules 277 and 279.

[COMMENT TO 1990 CHANGE: Textual corrective change only.]

TRCP 72

Filing Pleadings: Copy Delivered to All Parties or
Attorneys

jAl

party rwhol files, or asks leave to file

any pleading, plea, or motion of any character which is not by
law or by these rules required to be served upon [all other
partiesi

shall at the same time ¢^"¢r

deliver [by any method approved for service in Rule 21a to] ¢t

^

^

00027

^

[COMMENT TO 1990 CHANGE: To require service on all parties.]

I
I
I
I

[COMMENT TO 1990 CHANGE: To provide sanctions for the failure to

serve all parties.]
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TRCP 87.

Determination of Motion to Transfer

1.

Consideration of Motion.

2.

Burden of Establishing Venue

(a)

(No change.)

(b)

Cause of Action.

(No change.)

It shall not be necessary for a

claimant to prove the meritjsl of a cause of action, but the
existence of a cause of action, when pleaded properly, shall be
taken as established as alleged by the pleadings[.]f/)6}dt/yb Jyjhen
the [defendant specifically denies the] ¢i$^O4Ajt1$ venue allegations]

the jSX¢$qi¢r [claimantl is re-

quired. by prima facie proof as provided in paragraph 3 of this
rule, to support ^i^¢ such pleading that the-cause of action
taken as established by tYie pleadings or a part t^i¢}t¢¢# of such
cause of action, accrued in the county of suit. /^}^/^5^`^^ ^^t /^^t¢^¢
If a defendant
seeks transfer to a county where the cause of action or a part
thereof accrued, it shall be sufficient for the defendant to
plead that if a cause of action exists, then the cause of action
or part thereof accrued in the specific county to which transfer
is sought, and such allegation shall not constitute an admission
that a cause of action in fact exists. A But the defendant

yb^i¢

^¢¢^¢ /f^$ /^^^^$^¢^' /^ /¢^¢¢ /^¢ /^ /¢¢l^^ ^ ^^' /Y^^¢¢¢ /f^^¢ /¢^1^^¢ / ¢^ /^¢f^^¢^{
¢^/i^^^)t/^^S¢}^¢¢#{ /^t¢¢^yi¢gl shall be required to support his ;l¢jt^¢A
pleading, by prima facie proof as provided in paragraph 3 of this
rule, that, if a cause of action exists, it or a part thereof
accrued in the county to which transfer is sought.

I
I
I
I
I
I
I
I
I

(c)
3.

(No change.)

Proof
(a)

Affidavit and Attachments.

All venue facts, when

properly pleaded, shall be taken as true unless specifically
denied by the adverse party. When a venue fact is specifically
denied, the party pleading the venue fact must make prima facie
proof of that venue fact[; provided, however, that no party shall
ever be reauired for venue purposes to support by prima facie
proof the existence of a cause of action or part thereof, and at
the hearing the pleadings of the parties shall be taken as
conclusive on the issues of existence of a cause of action.
Prima facie proof is made when the venue facts are properly
pleaded and an affidavit, and any duly proved attachments to the
affidavit, are filed fully and specifically setting forth the
facts supporting such pleading. Affidavits shall be made on
personal knowledge, shall set forth specific facts as would be
admissible in evidence, and shall show affirmatively that the
affiant is competent to testify.
(b)

The Hearing. (No change.)

(c)

(No change.)

4.

No Jury. (No change.)

5.

No Rehearing.

6.

(No change.)

(No change.

[COMMENT TO 1990 CHANGE: To clarify that no proof of any kind is
required of any party to establish any element of a cause of
action or part thereof; proof is restricted to place, if any, and

00031

the pleadincts establish all other elements and may not be controverted for venue purposes as to the existence of a cause of
action or part thereof.]

J

I
TRCP 106.

I
I
I

I
I
I

Method of Service.

(a)

(No change.)

(b)

Upon motion supported by affidavit stating the location

of the defendant's usual place of business or usual place Ot of
abode or other place where the defendant can probably be found
and stating specifically the facts showing that service has been
attempting under either (a)(1) or (a)(2) at the location named in
such affidavit but has not been successful, the court may authorize service
(1)

(No change.)

(2)

(No change.)

[COMMENT TO 1990 CHANGE: Textual corrective change only.1

00033

I
I
1
(No change.(No change.)
No default judgment shall be granted in any cause until the
citationj, or process under Rule 108 or 108a,] with proof of
service as provided by this rule for by Rule 108 or 108a], or as
ordered by the court in the event citation is executed under Rule
106,

shall have been on file with the clerk of the court ten

days, exclusive of the day of filing and the day of judgment.

[COMMENT TO 1990 CHANGE:

To state more directly that a default

judgment can be obtained when the defendant has been served with
process in a foreign country pursuant to the provisions of Rule
108 or 108a.]

I
I
1.
I
I
I
I
I
I
I

I
I
I
I

I
0003 4
^

Rule 166.

Pre-Trial Procedure; Formulating Issues

In any action, the court may in its discretion direct the
attorneys for the parties and the parties or their duly authorized agents to appear before it for a conference to consider:
(a)

All dilatory pleas and all motions and exceptions

relating to a suit pending;

I
I
I
I
I
I

I

(b)

The simplification of the issues;

(c)

The necessity or desirability of amendments to the

pleadings;

(e)

The limitation of the number of expert witnesses;

(f)

The advisability of a preliminary reference of issues

to a master or auditor for findings to be used as evidence when
the trial is to be by jury.
[(g) The Settlement of the case. To aid such consideration,
the court may encourage settlement.]
,(or

(h)

the action.

Such other matters as may aid in the disposition of
The court shall -make an order which recites the

action taken at the pre-trial conference, the amendments allowed
to the pleadings, the time within which same may be filed, and
the agreements made by the parties as to any of the matters considered,

and which limits the issues for trial to those not

disposed of by admissions or agreements of counsel; and such
order when entered shall control the subsequent course of the
action, unless modified at the trial to prevent manifest injustice.

The court. in its discretion may establish by rule a

00035

pre-trial calendar on which actions may be placed for consideration as above provided and may either confine the calendar to
jury actions or extend it to all actions.

[COMMENT TO 1990 CHANGE:

To add a new paragraph (g) to express

the ability of the trial courts at pretrial hearings to encourage
settlement.]

I
I
I
I
I
I
I

TRCP 166a.

Summary Judgment

(a)

(No change)

(b)

(No change)

(c)

(No change)

Discovery products not on file with the clerk may be used as
for

summary

appendices
specific

containing
references

references
together

ludgment

or
with

evidence
the
to

if

copies

evidence,

the

specific

or

a

of

the

containing

notice

discovery

material,

or

specific

other instruments, is served on all parties
a

statement

of

intent

to

use

the

specified

discovery as summary iudctment proofs: (i) at least twenty-one
(21)

days before the hearing if such proofs are to be used to

support the summary ludgment; or (ii) at least seven (7) days
before the hearing if such proofs are to be used to oppose the
summary iudament.
,(glr

(e)

Case

Not Fully Adjudicated on Motion.

If

on

motion under this rule judgment is not rendered upon the whole
case or

for all the relief asked and a trial is necessary, the

court at the hearing of the motion, by examining the pleadings
and the evidence before it and by interrogating counsel, shall if
practicable ascertain what material facts exist without substantial controversy and what material facts are actually and in good
faith controverted.

It shall thereupon make an order specifying

the facts that appear without substantial controversy, including

I

I
I

the extent to which the amount of damages or other relief is not
in controversy, and directing such further proceedings in the
action as are just. Upon the trial of the action the facts so
specified shall be deemed established, and the trial shall be
conducted.
,(¢y

(f)

Form of Affidavits; Further Testimony.

Supporting

and opposing affidavits shall be made on personal knowledge,
shall set forth such facts as would be admissible

in evidence,

and shall show affirmatively that the affiant is competent to
testify to the matters stated therein. Sworn or certified copies
of all papers or parts thereof referred to in an affidavit shall
be attached thereto or served therewith.

The court may permit

affidavits to be supplemented or opposed by depositions or by
further affidavits.
ments

will

Defects in the form of affidavits or attach-

not be grounds for reversal unless specifically

pointed out by objection by an opposing party with opportunity,
but refusal, to amend.
,(#y

(g)

When Affidavits are Unavailable.

Should it appear

from the affidavits of a party opposing the motion that he cannot
for

reasons

stated

present

by affidavit facts essential to

justify his opposition; the court may refuse the application for
judgment or may order a continuance to permit affidavits to be
obtained or depositions to be taken or discovery to be had or may
make such other order as is just.
,(oy

(h)

Affidavits Made in Bad Faith.

Should it appear to

the satisfaction of the court at any time that any of the affidavits presented pursuant to this rule are presented in bad faith

00038

I
I
I
1.
I
I
I
I
I
I
I
I
I
I
I
I
I

or solely for the purpose of delay, the court shall forthwith
order the party employing them to pay to the other party the
amount of reasonable expenses which the filing of the affidavits
caused him to incur, including

reasonable

attorney's

fees, and

any offending party or attorney may be adjudged guilty of con-.
^

'

tempt.

[COMMENT TO 1990 CHANGE: This amendment provides a mechanism for

usincpreviously non-filed discovery in summary Judcrment prac^

tice.

Such proofs must all be filed in advance of the hearing in

accordance with Rule 166a.

Paragraphs (d) through (g) are

renumbered (e) through (h).]

I

I
I
I
00039

I

I
TRCP 166b.

Forms and Scope of Discovery; Protective Orders;
Supplementation of Responses

1.

Forms of Discovery. (No change.)

2.

Scope of Discovery.

Except as provided in paragraph 3

of this rule, unless otherwise limited by order of the court in.
accordance with these rules, the scope of discovery is as

I

I
I
I

follows:
In General. (No change.)
b.

Documents and Tangible Things. (No change.)

c.

Land.

d.

Potential Parties and Witnesses. (No change.)

e.

Experts and Reports of Experts.

'I

(No change.)

Discovery of the

facts known, mental impressions and opinions of experts,
otherwise discoverable because the information is relevant
to the subject matter in the pending action but which was

I
I
I

acquired or developed in anticipation of litigation and the
discovery of the identity of experts from whom the information may be learned may be obtained only as follows:

(1)

In General.

A party may obtain discovery of

the identity and location (name, address and telephone
number) of an expert who may be called as a witness,
the subject matter on which the witness is expected to
testify, the mental impressions and opinions held by
the expert and the facts known to the expert (regardless of when the factual information was acquired)
which relate to or form the basis of the mental impressions and opinions held by the expert. The disclosure

00040

I
I
I
I
I

I
I
I

of the same information concerning an expert used for
consultation and who is not expected to be called as
a[n

expert]

witness at trial is required if the

impressions have been reviewed by a testifying expert.]
(2)

Reports.

A party may also obtain discovery

of documents and tangible things including all tangible
reports,

physical models, compilations of data and

other material prepared by an expert or for an expert
in anticipation of the expert's trial and deposition
testimony.

The disclosure of material prepared by an

expert used for consultation is required even if it was
prepared in anticipation of litigation or for trial

[if

the consulting expert's opinions or impressions

have been reviewed by a testifying expert.]
(3)

Determination of Status. (No change.)

(4)

Reduction of Report to Tangible Form. (No

change.)
f.

Insuring

Indemnity,

and

Settlement

Agreements.

(No change.)
g.

Statements.

h.

Medical

change.)

(No change.)

Records;

Medical

Authorization.

(No

3.

Exemptions.

The following matters are protected from

disclosure by privilege:
a.

Work Product. (No change.)

b.

Experts. (No change.)

c.

Witness Statements.

The written statements of poten-

tial witnesses and parties,

when

made

subsequent to the occurrence or transaction upon which the suit
is based and in connection with the prosecution, investigation,
or defense of the particular suit, or in anticipation of the
prosecution or defense of the claims made ^;A [a part of] the
pending litigation, except that persons, whether parties or not,
shall be entitled to obtain, upon request, copies of statements
they have previously made concerning the action or its subject
matter and which are in the possession, custody, or control of
any party.

The term "written statements" includes (i) a written

statement signed or otherwise adopted or approved by the person
making it, and (ii) a stenographic, mechanical, electrical or
other type of recording, or any transcription thereof which is a
substantially verbatim recital of a statement made by the person
and contemporaneously recorded. [For purpose of this paragraph a
photoqraph is not a statement.]
d.

Party Communications.

Ot$J5X¢/¢[C]ommunications between agents or representatives or the
employees

of a party to the

action or communications between a

party and that party's agents, representatives or employees,

/tO /Y-ViO /O¢¢0ttOA¢0 10t /tt$A$$¢Y-W /1APOA h4UOi /PiO
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of[when

made

subsequent to the occurrence or transaction upon which the suit
is based/ and in connection with the prosecution, investigation
or defense of the particular suit, or in anticipation of theprosecution or defense of the claims made iA [a part of] the
pending litigation.

[This exemption does not include communica-

tions prepared by or for experts that are otherwise discoverable.]

For the purpose of this paragraph, a photograph is not a

communication.
e.

Other Privileged Information.

Any matter protected

from disclosure by any other privilege.
Upon a showing that the party seeking discovery has substantial need of the materials and that the party is unable without
undue hardship to obtain the substantial equivalent of the
materials by other means, a party may obtain discovery of the
materials otherwise exempt from discovery by subparagraphs c and
d of this paragraph 3. Nothing in this paragraph 3 shall be
construed to render non-discoverable the identity and location of
any potential party, any person having knowledge or relevant
facts, any expert who is expected to be called as a witness in
the action, or of any consulting expert whose opinions or impressions have been reviewed by a testifying expert.
4.

Presentation of Objections. [Either an objection or a

motion for protective order made by a party to discovery shall
preserve that objection without further support or action by the
party unless the ob;iection or motion is set for hearing and

determined by the court.

Any party may at any reasonable time

request a hearing on any oblection or motion for protective
order.

The failure of a party to obtain a ruling prior to trial

on any objection to discovery or motion for protective order does
not waive such objection or motion.] In

lob-iecting]

to an appropriate discovery request within the scope of paragraph
2,

a party

fseekinq]

to exclude any matter from discovery on the basis of an exemption
or

immunity

from

discovery,

must

specifically

plead

the

particular exemption or immunity from discovery relied upon and
[at

or

prior to any hearing shalll produce an

evidence

[necessary tol support^IA$ such claim [eitherl in the form of
affidavits fserved at least seven days before the hearing] or
LYl ^^)to testimony.
t140 1^^^^^^^^1W /ot /016JO¢^^140 /16$t^y1
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^
^

discovervl

is necessary,

the objecting party must

^

segregate and

When a party seeks to exclude documents from discovery and the
basis

for

objection

is

undue

burden,

unnecessary

expense,
I

harassment or annoyance, or invasion of personal, constitutional,
or property rights, rather than a specific immunity or exemption,
it is not necessary for the court to conduct
[an inspection and review of the particular
discovery] before rulirig on the objection.

[After the date on

which answers are to be served, oblections are waived unless an
extension of time has been obtained by agreement or order of the
court or good cause is shown for the failure to obZect within
such period.
5.

Protective Orders. (No change.)

6.

Duty to Supplement.

A party who has responded to a

request for discovery that was correct and complete when made is
under no duty to supplement his response to include information
thereafter acquired, except the following shall be supplemented
not less than thirty days prior to the beginning of trial unless
the court finds that a good cause exists for permitting or
requiring later supplementatiori.
a.

A party is under a duty ¢[r]easonably to supplement his

response if he obtains information upon the basis of which:
(1)

(No change.)

(2)

(No change.)

b.

(No change.)

c.

(No change.)
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[COMMENT TO 1990 CHANGE:

To eliminate the contradiction between

Rule 166b 2.e (1) and (2) and corresponding Rule 166b 3 e Rule
166b 2.e (1) and (2) have been modified. As modified, Rule 166b
2.e (1) and (2) now make discoverable the impressions and opinions of a consulting expert if a testifying expert has reviewed
those opinions and material, regardless of whether or not the
opinions and material form a basis for the opinion of the testifying expert.

The revisions keep the intent of Rule 166b 2 e(1)

and (2) and Rule 166b 3.e consistent with regard to consulting
experts.

The amendments to Section 3 standardize language for

the same meaning.' The amendments to Section 4 expressly dispense
with the necessity to do anything more than serve objections to
preserve discovery complaints in order to avoid unnecessary time
and expense to parties and time of the courts, particularly where
no party ever requests a hearing on the objection

The failure

of any party to do more than merely object fully shall never
constitute a waiver of any objection.

The last sentence added to Section 4 was previously the second
sentence of Rule 168(6) and was moved because it applies to all
discovery oblections.]

I
I

TRCP 167a.

I

I
I
I
I
I

(a)

Physical and Mental Examination of Persons

When the mental or physical

Order for Examination.

condition (including the blood group) of a party, or of a person
in the custody or under the legal control of a party, is in.
controversy, the court in which the action is pending may order
the party to submit to a physical 0-t /#i0yit$X examination by a
physician[, or a mental examination by a physician or psycholoist

or to produce for examination the person in his custody or

legal control.

The order may be made only on motion for good

cause shown and upon notice to the person to be examined and to
all parties and shall specify the time, place, manner, conditions, and scope of the examination and the person or persons by
whom it is to be made.

I
I
I
I
I
I
I
I
I

(b)

Report of Examining Physiciani or Psychologistl.

(1)

If requested by the party against whom an order is made

under this rule or the person examined, the party causing the
examination to be made shall deliver to him a copy of a detailed
written report of the examining physician For psychologistl
setting out his findings, including results of all tests made,
diagnoses and conclusions, together with like reports of all
earlier examinations of the same condition.

After delivery the

party causing the examination shall be entitled upon request to
receive from the party against whom the order is made a like
report of any examination, previously or thereafter made, of the
same conditi_,az, unless, in the case of a report of examination of

.

a person not a party, the party shows that he is unable to obtain
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it.

The court on motion may make an order against a party

requiring delivery of a report on such terms as are just, and if
a physician for psychologisti- fails or refuses to make a report
the court may exclude his testimony if offered at the trial.
(2)

(No change.)

C.

[No Comment.1

If no examination is sought either by agreement or under the
provisions of this rule, the party whose mental or physical
condition is in controversy shall not comment to the court or
jury on his willingness to submit to an examination, on the right
of any other party to request an examination or move for an
order, or on the failure of such other party to do so.
d.

Definitions.

For the purpose of this rule, a psychologist is a psychologist licensed by the State of Texas.)

[COMMENT TO 1990 CHANGE:

To provide for court-ordered examina-

tion by certain psychologists.]

I
I
I
I
I
1.

I
I

I
I
I
I
I
I

TRCP 168.

Interrogatories to Parties

Any party may serve upon any other party written interrogatories to be answered by the party served, or, if the party
served is a public or private corporation or a partnership or
association, or governmental agency, by an officer or agent who
shall furnish such information as is available to the party.
Interrogatories may, without leave of court, be served upon the
plaintiff after commencement of the action and upon any other
party with or after the service of the citation and petition upon
that party.
1.

(No change.)

2.

(No change.)

3.

(No change.)

4.

(No change.)

5.

(No change.)

6.

Objections.

On or prior to the date on which answers

are to be served, a party may serve written objections to specific interrogatories or portions thereof.

0)bjo¢jt^oyi$ /^ot)b¢gl/of jt^t
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Answers only to those interrogatories or portions

thereof, to which objection is made, shall be deferred until the
objections are ruled upon and for such additional time thereafter
as the court may direct. Either party may request a hearing as
to such objections at the earliest possible time.

[COMMENT TO 1990 CHANGE: The previous second sentence in Section
6 which read, "Obj ections served after the date on which answers
are to be served are waived unless an extension of time has been
obtained by agreement or order of the court or good cause is
shown for the failure to oblect within such period," was and is
aplicable to all discovery obiections and therefore has been
moved to Rule 166b 4, last sentence.]

I
I

I
I
I
I
I
I
I

I

TRCP 169.

1.

Request for Admission

Request for Admission.

At any time after [commencement of

a party may serve upon any other partya written request for the admission, for purposes of the pending
action only, of the truth of any matters within the scope of Rule
166b set forth in the request that relate to statements or
opinions
the

of fact or of the application of law to fact, including

genuineness of any documents described in the request.

Copies of the documents shall be served with the request unless
'they have been or are otherwise furnished or made available for
inspection and copying.

Whenever a party is represented by an

attorney of record, service of a request for admissions shall be
made on his attorney unless service on the party himself is
ordered by the court. A true copy of a request for admission or
of a written answer or objection, together with proof of the
service thereof as provided in Rule 21a, shall be filed promptly
in the clerk's office by the party making it.
Each matter of which an admission is requested shall be
separately set forth.

The matter is admitted without necessity

of a court order unless, within thirty (30) days after service of
the request, or within such time as the court may allow, or as
otherwise agreed by the parties,l the party to whom the request
is directed serves upon the party requesting the admission a
written answer or objection addressed to the matter, signed by
the

I

party

or

by

his

attorney,

but,

unless

the

court
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shortens the time, a defendant shall not be required to serve
answers or objections before the expiration of
fifty
14^;h

( 50 )

days after service of the citation and petition upon

that defendant.

shall be stated.

If objection is made, the reason therefor

The answer shall specifically deny the matter.

or set forth in detail the reasons that the answering party
cannot truthfully admit or deny the matter.

A denial shall

fairly meet the substance of the requested admission, and when
good faith requires that a party qualify his answer or deny only
a part of the matter of which an admission is requested, he shall
specify so much of it as is true and qualify or deny the remainder.

An answering party may not give lack of information or

knowledge as a reason for failure to admit or deny unless he
states that he has made reasonable inquiry and that the information known or easily obtainable by him is insufficient to enable
him to admit or deny. A party who considers that a matter of
which an admission is requested presents a genuine issue for
trial may not, on that ground alone, object to the request; he
may, subject to the provisions of paragraph 3 of Rule 215, deny
the matter or set forth reasons why he cannot admit or deny it.
2.

Effect of Admission. (No change.)

[COMMENT TO 1990 CHANGE:

The rule is amended to provide for an

agreement of the parties for additional time for the recipient of
the requests to file answers or oblections.

This change will

allow the parties to agree to additional time within which to
answer without the necessity of obtaining a court order.

The rule is also amended to permit service of a Request for
Admission at any time after commencement of the action but
extends responses to no less than 50 days after service of the
citation and petition on the responsive parties.]

I
I
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TRCP 183. Interpreters

The court
its

own

appoint

an

interpreter$ [ of

selection and may fix the interpreter's reasonable

compensation.

The

compensation shall be paid out of funds

provided by law or by one or more of the parties as the court may
direct, and may be taxed ultimately as costs, in the discretion
of the court. 1 / /y6^io /O$lf /160 / ^^^oAOql / ^A /Jt^io /$Ali ^ O /^^^00t /$$ /TAftf
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[COMMENT TO 1990 CHANGE: To adopt procedures for the appointment
and

compensation of interpreters.

43 ( f ) .]

Source:

Fed.

R.

Civ.

P.

I
I

I

Determination of Law of Other States

TRCP 184.

[Repealed.]

I
I
I

^

^

^
^

[COMMENT TO 1990 CHANGE: Rule 184 has been repealed because
it was added to Rule 202, Texas Rules of Civil Evidence, effective January 1, 1988.]
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TRCP 184a.

Determination of the Laws of Foreign Countries

fRepealedl
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[COMMENT TO 1990 CHANGE: Rule 184 has been repealed because
it was added to Rule 203, Texas Rules of Civil Evidence, effective January 1, 1988.]

I
I
I
I
I
I
I
I
I
I
I
I
I
I

I
I
I

TRCP 200.
1.

2.

Depositions Upon Oral Examination
When Depositions May Be Taken. (No change.)

Notice of Examination:

General Requirements; Notice of

Deposition of Organization
a.

Reasonable notice must be served in writing by the

party, or his attorney, proposing to take a deposition upon
oral examination, to every other party or his attorney of
record.

The notice shall state the name of the deponent,

the time and the place of the taking of his deposition and,
if the production of documents or tangible things in accordance with Rule 201 is desired, a designation of the items
to be produced by the deponent either by individual item or
by category and which describes each item and category with
reasonable particularity.

[The notice shall also state the

identity of other persons who will attend other than

the

witness, parties, spouses of parties, counsel, employees of
counsel,

and the officer taking the deposition.

If

any

other party intends to have such other persons attend,

that

par t y mus t

suc h

g i ve reasona bl e no ti ce o f th e

id en tit y o f

other persons.]

b.

(No change.)

[COMMENT TO 1990 CHANGE:

Rule 200(2) (a) was amended to provide

for persons who may attend deposition without notification and to
provide for notice, to be given a reasonable number of days in
a d vance of the deposition, of any party ' s
other persons attend.]

intent to have

any

I
TRCP 201.

1

Compelling Appearance; Production of Documents and

I
I
I

Things; Deposition of Organization

Any person may be compelled to appear and give testimony by
deposition in a civil action.
(1)

(No change.)

(2)

(No change.)

(3)

(No change.)

(4)

(No change.)

(5)

Time and Place. The'time and place designated shall be

reasonable.

I
I

The place of taking a deposition shall be in the

I

county of the witness,' residence or, where he is employed or
regularly transacts business in person or at such other conve-

I

nient place as may be directed by the court in which the cause is
pending; provided, however, the deposition of a party or the

I
I
I
I

person or persons designated by a party under paragraph 4 above
may be taken in the court of suit subject to the provisions of
paragraph A u of Rule 166b. A nonresident or transient person
may be required to attend in the county where he is served with a
subpoena, or within one hundred miles from the place of service,
or at such other convenient place as the court may direct. The
witness shall remain in attendance from day to day until such

I

deposition is begun and completed.

I
I

[COMMENT TO 1990 CHANGE: Textual corrective change only.]
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I

^

I
I
I
I
I
I
I
I

Rule 208.
1.

Depositions Upon Written Questions
Serving Questions; Notice.

After commencement of the

action, any party may take the testimony of any person, including
a party, by deposition upon written questions. fLeave of court,
granted with or without notice, must be obtained only if a party.
seeks to take a deposition prior to the appearance day of any
defendant.1

Attendance of witnesses and the production of

designated items may be compelled as provided in Rule 201.
A party proposing to take a deposition upon written questions shall serve them upon every other party or his attorney
with a written notice ten days before the deposition is to be
taken.

The notice shall state the name and if known, the address

of the deponent, the suit in which the deposition is to be used,
the name or descriptive title and address of the officer before
whom the deposition is to be taken, and, if the production of

I
I
I

documents or tangible things in accordance with Rule 201 is
desired, a designation of the items to be produced by the deponent either by individual item or by category and which describes
each item and category with reasonable particularity.

[The

notice shall also state the identity of other persons who will
attend other than the witness, parties, spouses of parties,
counsel, employees of counsel, and the officer taking the deposition.

If any other party intends to have such other persons

attend, that party must give reasonable notice of the identity of
such other persons.]
A party may in his notice name as the witness a public or
private

corporation

or

a

partnership

or

association

or

00058

given a reasonable number of days in advance of the deposition,
of any party's intent to have any other persons attend.]

I
I
I
I
I

governmental agency and describe with reasonable particularity
the matters on which examination is requested. In that event,
the organization so named shall designate one or more officers,
directors or managing agents, or other persons to testify on its
behalf,

and may set forth, for each person designated, the.

matters on which he will testify.

A subpoena shall advise a

non-party organization of its duty to make such a designation.
The person so designated shall testify as to matters known or
reasonably available to the organization.

This paragraph does

not preclude taking a deposition by any other procedure authorized in these rules.
2.

Notice by Publication. (No change.)

3.

Cross-Questions, Redirect Questions, Re-cross Questions

and Formal Objections. (No change.)

4.

Deposition Officer; Interpreter. (No change.)

5.

Officer to take Responses and Prepare Record.

(No

change.)

[COMMENT TO 1990 CHANGE:

Rule 208 was silent as to whether a

deposition on written questions of a defendant could be taken
prior to the appearance date. Rule 200 permits depositions upon
oral examination of defendants prior to appearance date with
permission of the court. As modified, Rule 208 conforms to Rule
200 and permits the deposition on written questions of a defendant prior to appearance date with permission of the court.
Rule 208 was also amended to provide for persons who may attend
deposition without notification and to provide for notice, to be
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TRCP 215.

Abuse of Discovery; Sanctions

1.

(No change.)

2.

(No change.)

3.

Abuse in Discovery Process in Seeking, Making, or.

Resisting Discovery.

fAll motions to compel discovery and all

motions for sanctions shall contain a certificate by the party
filing same that efforts to resolve the discovery dispute without
the necessitv of court intervention have been attempted and
failed.1

If the court finds a party is abusing the discovery

process in seeking, making or resisting discovery or if the court
finds that any interrogatory or request for inspection or production is unreasonably frivolous, oppressive, or harassing, or that
a

response or answer is unreasonably frivolous or made for

purposes of delay, then the court in which the action is pending
may impose any sanction authorized by paragraphs (1), (2), (3),
(4), (5), and (8) of paragraph 2b of this rule. Such order of
sanction shall be subject to review on appeal from the final
judgment.

4.

(No change.)

5.

(No change.)

6.

(No change.)

[COMMENT TO 1990 CHANGE:

To encourage the courtesy of a confer-

ence of attorneys prior to motion practice.)

I
I

TRCP 216.

Request and Fee for Jury Trial

f

I

I
I

La•1

( No change.)

Lb.1

Jury Fee.

[Unless otherwise provided by law, a]

fee of ten dollars if in the district court and five dollars if
in the county court must be deposited with the clerk of the court
within the time for making a written request for a jury trial.
The clerk shall promptly enter a notation of the payment of such
fee upon the court's docket sheet.

[COMMENT TO 1990 CHANGE:

Additional fees for jury trials may be

required by other law. E.g., Texas Government Code 6 51.604.]
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TRCP 223.

Jury List in Certain Counties

In counties governed as to juries by the laws providing for
interchangeable juries, the names of the jurors shall be placed
upon the general panel in the order in which they are jrandomly
selectedl

and jurors shall be assigned for

service from the top thereof, in the order in which they shall be
needed, and jurors returned to the general panel after service in
any of such courts shall be enrolled at the bottom of the list in
the order of their respective return; provided, however,

^

^
^

[after such assignment to a narticular court, the trial iudge of such court, upon the demand prior
to voir dire examination by any party or attorney in the case
reached for trial in such court, shall cause the names of all
members of such assigned jury panel in such case to be placed in
a

receptacle,

shuffled,

and drawn, and such names shall be

transcribed in the order drawn on the iury list from which the
jury is to be selected to try such case. There shall be only one
shuffle and drawing by the trial judQe in each case.1
[COMMENT TO 1990 CHANGE: To provide informity in jury shuffles.]

I
1

I
I

U

I
I
I

I

TRCP 239.

Judgment by Default

Upon such call of the docket, or at any time after a defendant is required to answer, the plaintiff may in term time take
judgment by default against such defendant if he has not previously filed an answer and provided that the citation with the.
officer's return thereon shall have been on file with the clerk
for the length of time required by Rule 107. rNo default 'Lq-

,

ment shall be rendered against a party in a removed action
remanded from federal court if that party filed an answer in
federal court during removal.l

[COMMENT TO 1990 CHANGE: To provide that any answer by a party.
state or federal, will preclude a state court default judgment
against that party.]

00064

TRCP 245.
The

Assignment of Cases for Trial
Court

may

set

contested

cases

on

NjtNA

[written requesti of any party, or on the court's own motion,
with reasonable notice of not less than forty five j^¢AJ days to
the parties [of a first setting for trial], or by agreement of.
the parties/;

provided, however, that when a case previously has

been set for trial, the Court may reset said contested case to a
later date on any reasonable notice to the parties or by
agreement of the parties.

Noncontested cases may be tried or

disposed of at any time whether set or not, and may be set at any
time for any other time.
fA

request for trial setting constitutes a representation

that the requesting party reasonably and in good faith expects to
be ready for trial by the date requested, but no additional
representation concerning the completion of pretrial proceedings
or of current readiness for trial shall be required in order to
obtain a trial setting in a contested case 1

[COMMENT TO 1990 CHANGE:
First paraaraph to harmonize a first
time non-lury setting with the time for lury demand.
Second
paragraph, to eliminate impediments to continuing case preparation and discovery after a trial setting is re uested in a
pending case.]

I
I
I
I
I
I

I
I
I

TRCP 260.

In Case of New Counties

jRepealed]

^

I

I
I

^

^

^

^

^

^

[COMMENT TO 1990 CHANGE: Repealed as no longer needed.]

I
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TRCP 269.

(a)

Argument

After the evidence is concluded and the charge is read,

the parties may argue the case to the jury. The party having the
burden of proof on the whole case, or on all matters which are
submitted by the
shall be entitled to open and conclude the argument; where
there are several parties having separate claims or defenses, the
court shall prescribe the order of argument between them.
(b)

(No change.)

(c)

(No change.)

(d)

(No change.)

(e)

(No change.)

(f)

(No change.)

(g)

The court will not be required to wait for objections

to be made when the rules as to arguments-are violated; }by Cb ut1
should they not be noticed and-corrected by the court, opposing
counsel may ask leave of the court to rise and present his point
of objection.
unnecessary

But the court shall protect counsel from any
interruption

made

on

frivolous

and

unimportant

grounds.
(h)

(No change.)

[COMMENT TO 1990 CHANGE: Textual corrective change only.]

I
I
I
I

TRCP 294.

Polling the Jury

Either party shall have the right to have the jury polled.
I
When a jury is polled, this is done by reading once to the jury
collectively the general verdict, or the $P¢WAX/^$PAO$ [questions

and answers thereto consecutively, and then calling the

name of each juror separately and asking him if it is his verdict.

If any juror answers in the negative when the verdict is

returned signed only by the presiding juror as a unanimous
verdict, or if any juror shown by his signature to agree to the
verdict should answer in the negative, the jury shall be retired
for further deliberation.

[COMMENT TO 1990 CHANGE: Textual corrective change only.]
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TRCP 296.

I
I
I
I

Conclusions of Fact and Law

In any case tried in the district or county court without a
jury, any party may request the court to state in writing its
findings of fact and conclusions of law. Such request shall be
entitled REQUEST FOR FINDINGS OF FACT AND CONCLUSIONS OF LAW and
YY

shall be filed with the clerk of the court who shall immediately
call such request to the attention of the judge who tried the
case.

Time for Filing.

Such request shall be filed within twenty

(20) days after judgment is signed.
Notice of Filing.

Each request made pursuant to this rule

shall be served on each party to the suit in accordance with Rule
21a.

The party makina the request shall also provide a copy of

the request to the iudge who tried the case by any method allowed
in Rule 21a.1

[COMMENT TO 1990 CHANGE: To better prescribe the practice and

I
I
I
I
I
I
I
I
I

I
11

times for findings of fact and conclusions of law. See also
Rules 297 and 298.]

0 006 9

I
I
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I

I
fTRCP 297.

Time to Make and File Findings of Facts and Conclu-

sions of Law.

(a)

When timely request is filed the court shall make and
file its findings of fact and conclusions of law within
twenty (20) days after such request is filed.

The

court shall cause a copy of its findings and conclusions to be mailed to each party in the suit.
(b)

If the court fails to make timely findings of fact and
conclusions of law, the party making the request shall,
within thirty (30) days after filing the original
request,

file with the clerk a NOTICE OF PAST DUE

FINDINGS OF FACT AND CONCLUSIONS OF LAW which shall be
immediately called to the attention of the Court by the
clerk.

Such notice shall state the date the original

reguest was filed and the date the findings and conclusions were due.
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I
(c)

Upon filing the notice in (b) above, the time for the
court to make findinas of fact and conclusions of law
is

extended

to forty (40)

days from the date the

original request was filed.
( d)

The notice provided by this rule shall be served oneach_party to the suit in accordance with Rule 21a. A
copy of the notice shall also be provided to the iudge
who tried the case by any method allowed in Rule 21a.

[COMMENT TO 1990 CHANGE: To better prescribe the practice and
times for findings of fact and conclusions of law. See also
Rules 296 and 298.]

I

I
I

I
I
I
I
I
I

.

TRCP 298.

Additional or Amended Findings

(TRCP 298.

Additional or Amended Findings of Fact and Conclu-

sions of Law; Notice.
(a)

After the court files original findings of fact and
conclusions of law, any Aarty may file with the clerk
of the court a request for specified additional or
amended findings or conclusions, or both. The request
for these findings shall be made within ten (10) days
after the filing of the original findings and conclusions by the court. Each request made pursuant to this
rule shall be served on each party to the suit in
accordance with Rule 21a. The party making the request
shall also provide a copy to the iudge who tried the
case by any method allowed in Rule 21a.

(b)

The court shall make and file any additional or amended
findings and conclusions within ten (10) days after
such request is filed, and cause a copy to be mailed to

each

party to

the suit .

No

findings

or conclusions

shall be deemed or presumed by any failure of the court
i
to make any additional orders or conclusions ]

[COMMENT TO 1990 CHANGE: To better prescribe the practice and
times for findings of fact and conclusions of law. See also
Rules 296 and 298.]
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fTRCP 305.

Proposed Judgment

Any party may prepare and submit a proposed ludgment or
order to the court for signature
Each party who submits a proposed '1udament or order for
signature shall serve the proposed -iudgment or order on all other
parties or certify thereon that a true copy has been delivered to
each attorney or pro se party to the suit and indicate thereon
the date and manner of delivery.
Failure to comply with this rule shall not affect the time
for perfecting an appeal.]

[COMMENT TO 1990 CHANGE:

To better prescribe the practice for

proposed iudgments and notice to other parties.]

TRCP 534.

Citation

When a claim or demand is lodged with a justice for suit, he
shall issue forthwith citations for the defendant or defendants.
The citation shall require the defendant to appear and answer
plaintiff's suit at or before 10:00 o'clock a.m. on the Monday
next after the expiration of ten days from the date of service
thereof, and shall state the place of holding the court. It
shall state the number of the suit, the names of all parties to
the suit, and the nature of plaintiff's demand, and shall be
dated and signed by the justice of the peace.
^

[COMMENT TO 1990 CHANGE:

To conform to 1988 changes to other

citation rules.]

000?5

I
1

TRCP 687.

Requisites of Writ

The writ of injunction shall be sufficient if it contains
substantially the following requisites:

I

I
I
I
I
I

(a)

(No change.)

(b)

(No change:)

(d)

(No change.)

(e)

If it is a temporary restraining order, it shall state

the day and time set for hearing, which shall not exceed jt¢14
jfourteenl days from the date of the court's order granting such
temporary restraining order; but if it is a temporary injunction,
issued after notice, it shall be made returnable at or before ten
o'clock a.m. of the Monday next after the expiration of twenty
days from the date of service thereof, as in the case of ordinary
citations.
(f)

(No change.)

[COMMENT TO 1990 CHANGE: Textual corrective change only.]

TRCP 771.

Objections to Report

Either party to the suit may file objections to any report
of the commissioners in partition jwithin 30 days of the date the
report is filedl, and in such case a trial of the issues thereon
shall be had as in other cases. If the report be found to be.
erroneous in any material respect, or unequal and unjust, the
same shall be rejected, and other commissioners shall be appointed by the Court, and the same -proceedings had as in the first
instance.

[COMMENT TO 1990 CHANGE:

To set a time within which obiections

to a commissioners reQort must be filed.]
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Proceedings as in Civil Cases

TRCP 781.

Every person or corporation who shall be cited as hereinbefore provided shall be entitled to all the rights in the
trial and investigation of the matters alleged against him, as in
cases of trial in civil cases in this State. Either party may
prosecute an appeal or writ of error from any judgment rendered,
as in other civil cases, subject, however, to the provisions of
Rule

r42,

Texas Rules of Appellate Procedurel, and the

appellate court shall give preference to such case, and hear and
determine the same as early as practicable.

[COMMENT TO 1990 CHANGE: Textual corrective change only.)
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TRE 604.

Interpreters

An interpreter is subject to the provisions of these rules
relating to qualification as an expert and the administration of
an oath or affirmation that he will make a true translation.

[COMMENT:

See Rule 183, Texas Rules of Civil Procedure, regard-

ing appointment and compensation of interpreters.J

I
I
I
I

TRE 614.

Exclusion of Witnesses

At the request of a party the court shall order witnesses
excluded so that they cannot hear the testimony of other witnesses, and it may make the order of its own motion. This rule doesnot authorize exclusion of (1) a party who is a natural person or
the spouse of such natural person, or (2) an officer or employee
of a party which is not a natural person designated as its
representative by its attorney, or (3) a person whose presence is
shown by a party to be essential to the presentation of his
cause.

[This rule is not applicable to discovery proceedings.]

[COMMENT TO 1990 CHANGE:

See Rules 200 and 208 ,

Texas Rules of

Civil Procedure, relatinQ-to depositions.1

00080

TRE 703.

Bases of Opinion Testimony

The facts or data in the particular case upon which an
expert bases an ^S^$ opinion or inference may be those perceived
by or
hearing.

reviewed by the expert ^i^#i at or before theIf of a type reasonably relied upon by experts in the

particular field in forming opinions or inferences upon the
subject, the facts or data need not be admissible in evidence.

[COMNIENT TO 1990 CHANGE:

This amendment conforms this rule of

evidence to the rules of discovery in utilizinct the term "reviewed by the expert." See also comment to Rule 166b.]

I
I
I
I
I
t
I
I
I
I
^
I
I
I
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I
I

I
I
I
I
I
I
I

TRAP 1

Scope of Rules; [Local Rules of Courts of Appeals]

(a)

[No change.]

(b)

Local Rules.

Each court of appeals may, from time to

time, make and amend rules governing its practice not inconsistent with these rules.

Copies of rules and amendments so made

shall before their promulgation be furnished to the Supreme Court
and to the Court of Criminal Appeals for approval. [When an
appeal or original proceeding is docketed, the clerk shall mail a
copy of the court's local rules to all counsel of record who
requests it.1

[COMMENT TO 1990 CHANGE:

To provide for distribution of local

rules of court of appeals upon docketing of an appeal.]
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TRAP 4.

(a)

Signing, Filing and Service

Signing.

Each application, brief, motion or other

paper filed shall be signed by at least one of the attorneys for
the party/ and shall give the State Bar of Texas identification
number, the mailing address and telephone number of each attorney

I
I
I
I

whose name is signed

I^^^^^^^ /^^` /^^^J^^` /¢^1^^^^^ •

A party who is not represented by an

attorney shall sign his brief and give his address and telephone
number.

The statement of service on opposite parties by one who

I
I

is not a licensed attorney shall be verified by affidavit.
(b)

Filing.

The filing of records, briefs and other papers

in the appellate court as required by these rules shall be made
by filing them with the clerk, except that any justice of the
court may permit the papers to be filed with him, in which event
he shall note thereon the filing date and time and forthwith

I

transmit them to the office of the clerk. If a motion for
rehearing, any matter relating to taking an appeal or writ of
error from the trial court to any higher court, or application
for writ of error or petition for discretionary review is sent to
the proper clerk by first-class United States mail in an envelope
or wrapper properly addressed and stamped and is deposited in the
mail

f on or before] the last day for

filing same, the same, if received by the clerk not more than ten
days tardily, shall be filed by the clerk and be deemed as filed
in time; provided, however, that a certificate of mailing by the

I
I
I
I

I

00 08 3 ,

I

I
United States Postal Service or a legible postmark affixed by the
United States Postal Service shall be prima facie evidence of the
date of mailing.

I
I
I

I
I

(c)

(No change.)

(d)

(No change.)

(e)

(No change.)

(f)

(No change.)

(g)

)Proof /of Service.

[be served and shalll contain an acknowledgement of service by
the person served or proof of service in the form of a statement
of the date and manner of service and of the names [and addresses

of the persons served, certified by the person who made the

service.

I
I
I
I

Papers presented for filing shall

Proof of service may appear on or be affixed to the

papers filed.

The clerk may permit papers to be filed without

acknowledgement or proof of service but shall require such to be
filed promptly thereafter.

[COMMENT TO 1990 CHANGE: Textual corrective change only.]
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TRAP 5.

(a)

Computation of Time

In General. In computing any period of time prescribed

or allowed by these rules, by order of court, or by any applicable statute, the day of the act, event, or default after whichthe designated period of time begins to run X$/AOjt/jtO jshall notl
be included.

The last day of the period so computed to /jto

jshalll be included, unless it is a Saturday,

La]. Sunday c_ "a

legal holiday, as defined by Article 4591, Revised Civil Statutes, in which event the period ty[A$/001t^X jextends tol the end
of the next day which is A¢fto¢t not

a Saturday, Sunday 00t

^AYl^AW It tzOOl)Wl#W zl$$/Ito t1091/00/t^00
(b)

(No change.)

(c.)

Nunc Pro Tunc Order. In civil cases,

I
I
I
I
I
1
I
I
I
I
I

when a corrected

judgment has been signed after expiration of the court's plenary
power pursuant to Rule 316 Ot/W of the Texas Rules of Civil
Procedure, the periods mentioned in subparagraph (b)(1) of this

I

rule shall run from the date of signing the corrected judgment
with respect to any complaint that would not be applicable to the
original judgment.
(d)

(No change.)

(e)

(No change.)

(f)

(No change.)

I
I
I

[COMMENT TO 1990 CHANGE: Textual corrective change only.]

oooa5

I

TRAP 12.

Work of Court Reporters

(a)

(No change.)

(b)

(No change.)

(c)

To aid the judge in setting the priorities in (b)

i

above, each court reporter shall report in writing to the judge
,

on a monthly basis the amount and nature of the business pending

^

in the court reporter's office.

A copy of this report shall be

filed with the Clerk of the Court of Appeals of each Syil6t¢^o
^I}dgli¢^AZ District in which the court sits.

[COMMENT TO 1990 CHANGE: Textual corrective change only.]
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TRAP 15a.

Grounds for Disqualification and Recusal of Appellate
Judges

(1)

(No Change)

(2)

Recusal
Appellate Judges should recuse themselves in proceed-

ings in which their impartiality might reasonably be questioned,
including but not limited to, instances in which they have a
personal bias or prejudice concerning subject matter or a party
or personal bias or prejudice concerning the,subject matter or a
party,

or

personal

knowledge

concerning the proceeding.

of

disputed

evidentiary

facts

[In the event the court sitting en

banc is evenlv divided the motion to recuse shall be granted ]

[COMMENT TO 1990 CHANGE:

The present rule does not contain a

provision dealing with an evenly divided court sitting en banc on
a motion to recuse. The proposed amendment will determine that
situation without the necessity of bringing in a visiting iudge 1

I
I
I
I
I
I
I
I
I
I
I
I

I
TRAP 17

(a)

Issuance of Process by Appellate Court

Any writ Of or process issuing from any appellate

court shall bear the teste of the chief justice or presiding
judge under the seal of said court and be signed by the clerk,.
and,

unless otherwise expressly provided by law or by these

rules, shall be directed to the party or court to be served, may
be served by the sheriff or any constable of any county of the
State of Texas within which such person to be served may be
found, and shall be returned to the court from which it issued
according to the direction of the writ. Whenever such writ or
process shall not be executed, the clerk is authorized to issue
another like process or writ upon the application of the party
who requested the former writ or process. Two or more writs may
be issued simultaneously at the,request of any party.
(b)

(No change.)

[COMMENT TO 1990 CHANGE: Textual corrective change only.]
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TRAP 20.

Amicus Briefs

The clerk of the appellate court may receive but not file
amicus curiae briefs.

An amicus curiae shall comply with the

briefing rules for the parties,a nd shall show in the brief that.
copies have been furnished to all attorneys of record in the
case.

lIn civil cases, an amicus curiae brief shall not exceed

50 pages in length, exclusive of pages containing the table of
contents, index of authorities, points of error, and any addendum
containing statutes, rules, regulations, etc

The court may,

upon motion and order, permit a longer brief.1

[COMMENT TO 1990 CHANGE:

To provide for a maximum length for

amicus curiae briefs conformably with Rules 74(h) and 136(e) )

I
I
I
I
I
1
I
I
I
I
I
I
I
I
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I
I
I
I
I

TRAP 41
(a)

Ordinary Appeal - When Perfected
Appeals in Civil Cases.
(1)

Time to Perfect Appeal.

When security for costs

on appeal is required, the bond or affidavit in lieu thereof
shall be filed with the clerk within thirty days after the
judgment is signed, or, within ninety days after the judgment is signed if a timely motion for new trial has been
filed by any party [or if any party has timely filed a
request for findings of fact and conclusions of law in a
non'uLry case].

If a deposit of cash is made in.lieu of

.bond, the same shall be made within the same period.
(2)
(b)

I
I
I

I
I
I
I

(c)

Extension of Time. (No change.)

Appeals in Criminal Cases.
(1)

Time to Perfect Appeal. (No change.)

(2)

Extension of Time. (No change.)

Prematurely Filed Documents.

No appeal or bond or

affidavit in lieu thereof, notice of appeal, or notice of
limitation of appeal shall be held ineffective because
prematurely filed.

In civil

cases,

every such instrument

shall be deemed to have been filed on the date of but
subsequent to the 9l4^¢ time of signing of the judgment or
the 0Ajt0 rtimel of the overruling of motion for new trial,
if such a motion is filed. In criminal cases, every such
instrument shall be deemed to have been filed on the date of
but subsequent to the imposition or suspension of sentence
in open court or the signing of appealable order by the
trial judge, provided that no notice of appeal shall be

I

I

00090

effective if given before a finding of guilt is made or a
verdict is received.

[COMMENT TO 1990 CHANGE:

To make the appellate timetable for

non-iury cases conform more to that in jury cases.]
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I
I
I
I
I
I
I
I
I
I
I
I
I
I
t
I
I
I

I
I
I
I

TRAP 43

Orders Pending Interlocutory Appeal in Civil Cases.

(a)

(No change.)

(b)

Security.

Except as provided in subdivision (a) the

trial court may permit interlocutory orderrsi to be suspendedpending an appeal therefrom by filing security pursuant to Rule
47.

Denial of such suspension may be reviewed for abuse of

discretion on motion by the appellate court.
(c)

Temporary Orders of Appellate Court.

On perfection of

an appeal from an interlocutory order, the appellate court may
issues such temporary orders as it finds necessary to preserve
the rights of the parties until disposition of the appeal and may
require such security as it deems appropriate, but it shall not
suspend the trial court's order if the appellant's rights would
be adequately protected by supersedeas jor other orders pursuant
to Rules 47 or 49.1
(d)

(No change.)

(e)

(No change.)

(f)

(No change.)

(g)

(No change.)

(h)

(No change.)'

[COMMENT TO 1990 CHANGE: Textual corrective change only.]

I
I
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Suspension

TRAP 47.

of

Enforcement

of

Judgment

Pending

Appeal in Civil Cases

Text as amended by the Supreme Court effective January
1,

1988.

See also text as adopted by the Court of Criminal.

Appeals, post.

(a)

Suspension of Enforcement.

Unless otherwise provided

by law or these rules, a judgment debtor may suspend the execution of the judgment by filing a good and sufficient bond to be
approved by the clerk, subject to review by the court on hearing,
or making the deposit provided by Rule 48, payable to the judgment creditor in the amount provided below, conditioned that the
judgment debtor shall prosecute his appeal or writ of error with
effect and, in case the judgment of the Supreme Court or court of
appeals shall be against him, he shall perform its judgment,
sentence or decree and pay all such damages and costs as said
court may award against him. If the bond or deposit is sufficient to secure the costs and is f iled or made within the time
prescribed by Rule 40 j411, it constitutes sufficient compliance
with Rule 46.

The trial court may make such orders as will

adequately protect the judgment creditor against any loss or
damages occasioned by the appeal.
(b)

(No change.)

(c)

(No change.)

(d)

(No change.)

(e)

(No change.)

(f)

(No change.)

(g)

Conservatorship or Custody.

When the judgment is one

involving the conservatorship or custody of a¢144XO [minorl, the

I

appeal, with or without security shall not have the effect of
suspending the judgment as to the conservatorship or custody of
the ¢^i^Xgl [minorl, unless it shall be so ordered by the court

I

rendering the judgment.

However, the appellate court, upon a

proper showing, may permit the judgment to be superseded in that
respect also.
(h)

(No change.)

(i)

(No change.)

(j)

(No change.)

(k)

(No change.)

[COMMENT TO 1990 CHANGE: Textual corrective change only.]

I

I
I
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TRAP 56.

(a)

Receipt of the Record by Court of Appeals

I
I

Duty of Clerk on Receiving Transcript. The clerks of

I

the courts of appeals shall receive the transcripts delivered and
sent to them, and receipt for same is required; but they shall
not be required to take a transcript out of the post office or
any express office, unless the postage or charges thereon be
fully paid.

Upon receipt of the transcript, it shall be the duty

I
I
I

of the clerk to examine it in order to ascertain whether or not,
in case of an appeal, a proper appeal bond, notice of appeal or
affidavit in lieu thereof (when bond is required) have been
given; and in case of a writ of error, whether or not the petition and bond or affidavit in lieu thereof (when bond is'required) appear to have been filed.
clerk

If it seems to ^i^o fthe

that the appeal or writ of error has not been duly per-

fected, ^i¢ [the clerkl shall note on the transcript the day of
its reception and refer the matter to the court. If upon such
reference the court shall be of the opinion that the transcript
shows that the appeal or writ of error has been duly perfected,
^^i¢y Citl shall order the transcript to be filed as of the date
of its reception.

If. not,

[itl shall cause notice of the

defect to issue to the attorneys of record of the appellant, to
the end that they may take steps to amend the record, if it can
be done; for whi:.,h a reasonable time shall be allowed. If the
transcript does not show the jurisdiction of the

court, and ifj.LJ

after noticej.Li it OO/ AOjt [ is not amended, the appeal shall be
dismissed.

00095

I
I
I
I
I
I
I
I

I
I

I
I
I

If

a

transcript,

properly endorsed (when endorsement is

required), is received by the clerk within the time allowed by
these rules, bio Ithe clerk] shall endorse his for heri filing
thereon, showing the date of its reception, and shall notify both
appellant and the adverse party of the receipt of the transcript.If it is not properly endorsed, or an original transcript is
received after the time allowed, the clerk shall, without filing
it,

make a memorandum upon it of the date of its reception and

keep it in his for herl office subject to the direction of the
person who applied for it or to the disposition of the court, and
shall notify the person who applied for a transcript why it has
not been filed. The transcript shall not be filed until a proper
showing has been made to the court for its not being properly
endorsed or received in proper time, and upon this being done,
the court may order it filed, if the rules have been complied
with, upon such terms as may be deemed proper, having respect to
the rights of the opposite party.
(b)

Duty of Clerk on Receiving Statement of Facts.

Upon

receipt of a statement of facts, the clerk shall ascertain if it
is presented within the time allowed and also if it has been
properly authenticated in accordance with these rules.

If the

clerk finds that the statement of facts is presented in time and
has been certified by the official court reporter, the clerk
shall file it forthwith; otherwise, the clerk shall endorse
thereon the time of the receipt of such statement of facts, hold
the same subject to the order of the court of appeals, and notify

00096

I

I
I
I
I

the party (or ^it$ [the party'sl attorney) tendering the statement
of facts of the action and state the reasons therefor.

jCOMMENT TO 1990 CHANGE: Textual corrective change only ]

I
I

I
I
I
I
I
II
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TRAP 57.

I
I

her

Docketing the Appeal

(a)

(No change.)

(b)

Attorneys' Names.

Before an attorney has filed his or

brief he [or she] may notify the clerk in writing of the

fact that he [or shei represents a named party to the appeal,
which fact shall be )dY/ jt^i¢ /¢X0fK noted [by the clerkl upon the
docket, opposite the name of the party for whom ^So fthe attorneYl

I
I

appears, and shall be regarded by the court as having whatever
effect is given to the appearance of a party to a case without
Laj brief [having beenl filed. After briefs have been filed, the
name of the attorney or attorneys sign¢gl/ to in

I

I
I

I

the brief shall

be entered by the clerk on the docket, opposite the name of the
appropriate party if such names have not already been so entered.
The clerk shall add the names of additional counsel u^)on
request.

[COMMENT TO 1990 CHANGE: Textual corrective change only.]
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TRAP 59.
(a)

Voluntary Dismissal
Civil Cases.

(1)

The appellate court may finally dispose of an

appeal or writ of error as follows:
(A)

In accordance with an agreement signed by all

parties or their attorneys and filed with the clerk; or
(B)

On motion of appellant to dismiss the appeal

or affirm the judgment appealed from, with notice to
all other parties; provided, that no other party shall
be prevented from seeking any appellate relief 140 Litl
would otherwise be entitled to.

ICOMMENT TO 1990 CHANGE: Textual corrective change only.1

I
I
I
I

I
I
I
I
I
I

TRAP 72.

Motions to Dismiss for Want of Jurisdiction

Motions to dismiss for want of jurisdiction to decide the
appeal and for such Fotherl defects as defeat the jurisdiction in
the particular case and Lwhichl cannot be waived shall also be
made, filed and docketed within thirty days after the filing ofthe transcript in the court of appeals; provided, however, if
made afterwards they may be entertained by the court upon such
terms as the court may deem just and proper.

[COMMENT TO 1990 CHANGE: Textual corrective change only.]

00100

TRAP 74.

Requisites of Briefs

Briefs shall be brief. Briefs shall be filed with the Clerk
of the Court of Appeals.

They shall be addressed to "The Court

of Appeals" of the correct $}dj5t¢;fi¢ /^TiAgl^¢^$Z /;5 [d] istrict.
civil

In

cases the parties shall be designated as "Appellant" and-

"Appellee", and in criminal cases as ffAppellantn and "State".
(a)

(No change.)

(b)

(No change.)

(c)

(No change.)

(d)

(No change.)

(e)

(No change.)

(f)

(No change.)

(g)

(No change.)

(h)

(No change.)

(i)

(No change.)

(j)

(No change.)

(k)

(No change.)

(1)

(No change.)

(m)

(No change.)

(n)

(No change.)

(o)

(No change.)

(p)

(No change.)

[COMMENT TO 1990 CHANGE: Textual corrective change only.]
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I
I
I
I

I
1.
I
I
I
I
I
I
I
I
I
I
I
I
I

TRAP 79.

Panel and En Banc Submission

(a)

(No change.)

(b)

(No change.)

(c)

(No change.)

(d)

(No change.)

(e)

A hearing or rehearing en banc is not favored and

should not be ordered 0-$¢0151t [unless consideration by the full

I
I
I
I
I

I
I
I
I
I
I
I
I

court is necessary to secure or maintain uniformity of its
decisions orl in extraordinary circumstances.

A vote need not be

taken to determine whether a cause shall be heard or reheard en
banc unless a justice of the en banc court requests a vote. If a
vote is requested and a majority of the membership of the en banc
court vote to hear or rehear the case en banc, the case will be
heard or reheard en banc; otherwise, it will be decided by a
panel of the court.

[COMMENT TO 1990 CHANGE: To provide for en banc review by courts
of appeals where necessary to secure or maintain uniformity of
court decisions between or among panels of justices.]

I
TRAP 90.

(a)

I

Opinions, Publication and Citation

Decision and Opinion.

The court of appeals shall hand

down a written opinion which shall be as brief as practicable but
which shall address every issue raised and necessary to final
disposition of the appeal.

Where the issues are clearly settled,

the court shall write a brief memorandum opinion.

(b)

Signing

of

Opinions.

A

majority

of

the justices

participating in the decision of the case shall determine whether
the opinion shall be signed by a justice or issued per curiam.
The names of the justices participating in the decision shall be
noted on all written opinions or orders handed down by a panel.

,(¢r [c)1

Determination to Publish.

A

majority of the

justices participating in the decision of a case shall determine,
prior to the time it is issued, whether an opinion meets the
criteria for publishing, and if it does not meet the criteria for
publication, the opinion shall be distributed only to the persons
specified in Rule 91, but a copy may be furnished to any interested person.

On each opinion a notation shall be made to

"publish" or "do not publish."
,(¢r [(d)1 Standards for Publication.

An opinion by a court

of appeals shall be published only if, in the judgment of a
majority of the justices participating in the decision, it is one
that (1) establishes a new rule of law, alters or modifies an
existing rule, or applies an existing rule to a novel fact
situation likely to recur in future

cases;

(2)

involves a legal

I
I
I
1

I
I
I
I
I
I

I
I

I
I

issue of continuing public interest; (3) criticizes existing law;
or (4) resolves an apparent conflict of authority.
f 0y L(e)1 Concurring and Dissenting Opinions.

Any justice

may file an opinion concurring in or dissenting from the decision
of the court of appeals. A concurring or dissenting opinion may.

I

I
I

be published if, in the judgment of its author, it meets one of
the criteria established in paragraph (c), but in such event the
majority opinion shall be published as well.
(f)

(No change.)

(g)

(No change.)

I

I
I

I
I

previously unpublished shall forthwith be released for publication, if the Supreme Court so orders.
(i)

(No change.)

[COMMENT TO 1990 CHANGE: Textual corrective change only.]

I

I
I
I
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I
Copy of Opinion and Judgment to Attorneys, Etc.

TRAP 91.

On the date an opinion of an appellate court is handed down,
it shall be the duty of the clerk of the appellate court to mail
or deliver to the clerk of the trial court, to the trial judgewho tried the case, and to one of the attorneys for the plaintiffs or the State and one of the attorneys for the defendants a
copy of the opinion delivered by the appellate court and a copy
of the judgment rendered by such appellate court as entered in
the minutes.

The copy received by the clerk of the trial court

shall be )8y /0^#i filed among the papers of the cause in such
court.

When there is more than one attorney on each side, the

attorneys may designate in advance the one to whom the copies of
the opinion and judgment' shall be mailed.

In criminal cases,

copies shall also be provided to the State Prosecuting Attorney,
P.

O.

Box 12405, Austin, Texas 78711 and to the Clerk of the

Court of Criminal Appeals and any appellant representing himself.

[COMMENT TO 1990 CHANGE: Textual corrective change only.]

1

I
I
I
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I

I
I
I
I
I

TRAP 100.

Motion and Second :Motion for Rehearing

(a)

(No change.)

(b)

(No change.)

(c)

(No change.)

(d)

(No change.)

(e)

(No change.)

(f)

En Banc Reconsideration.

A majority of the justices of

the court en banc may order an en banc reconsideration of any
decision of a panel within
X¢¢yi¢O [the period of the court's plenary jurisdiction] with or
without a motion for reconsideration en banc. A majority of the
justices may call for an en banc review by (1) notifying the
clerk in writing within said #^fjt¢¢o /91$y period, or (2) by
written order issued within said

period, either with

or without en banc conference. In such event, the panel decision
shall not become final, and the case shall be resubmitted to the
court for an en banc review and disposition.

(g)

(No change.)

[COMMENT TO 1990 CHANGE:

To provide that en banc review may be

conducted at any time within the period of plenary jurisdiction
of a court of appeals. ]

SECTION NINE.

APPLICATION FOR WRIT OF ERROR

AND BRIEF IN RESPONSE UN THE SUPREME COURTI

TRAP 130.

Filing of Application in Court of Appeals

(a)

(No change.)

(b)

fNumber of Copies;l Time and Place of Filing. [Twelve

copies ofl 7[t]he application shall be filed with the Clerk of
the Court of Appeals within thirty days after the overruling of
the last timely motion for rehearing filed by any party.
(c)

(No change.)

(d)

(No change.)

[COMMENT TO 1990 CHANGE: Textual corrective change only.]

I
I
I
I
I
I
I
I
I
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I
I

TRAP 133.

Orders on Applications for Writ of Error

(a)

(No change.)

(b)

Conflict in Decisions.

In cases of conflict yi$0¢0/^o

Tunderl subsection (a)(2) of section 22.001 of the Government
Code, the Supreme Court will grant the application for writ of.
error, unless it is in agreement with the decision of the court
of appeals in the case in which the application is filed. In
that event said Supreme Court will so state in its order, with
such explanatory remarks as may be deemed appropriate. If the
decision of the court of appeals is in conflict with an opinion
of

the Supreme Court, is contrary to the Constitution, the

statutes or any rules promulgated by the Supreme Court, the
Supreme Court may, upon granting writ of error and without
hearing argument in the case, reverse, reform or modify the
judgment of the court of appeals, making, at the. same time, such
further orders as may be appropriate.

(c)

(No change.)

[COMMENT TO 1990 CHANGE: Textual corrective change only.]

00108

TRAP 134.

When Application fDenied,l Dismissed or Refused

When the application shall have been filed for a period of

ten days, if the court determines to Ldeny.1 refuse[,] or dismiss
the same, whether or not the respondent has filed a brief inresponse, the clerk of the court will retain the application,
together with the record and accompanying papers, for fifteen
days from the date of rendition of the judgment Fdenying,l
refusing or dismissing the writ. At the end of that time, if no
motion for rehearing has been filed, or upon the overruling or
dismissal of a motion for rehearing, the Clerk of the Supreme
Court shall transmit to the court of appeals a certified copy of
the orders denying[, refusinq] or dismissing the application and
of the order overruling the motion for rehearing and shall return
all filed papers to the Clerk of the Court of Appeals, except the
application for writ of error, any brief in response and any
other briefs filed in the Supreme Court.

[COMMENT TO 1990 CHANGE: Textual corrective change only.]

TRAP 135.

Notice of Granting, Etc.

When the Supreme Court grants, fdenies,1- refuses, or dismisses an application for writ of error or a motion for rehearing,

the clerk of the court shall notify the parties or their

attorneys of record by letter.

[COMMENT TO 1990 CHANGE: Textual corrective change only.]
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SECTION TEN.

DIRECT APPEALS fTO THE SUPREME COURTI

I

[COMMENT TO 1990 CHANGE: Textual corrective change only.]

TRAP 160.

Form and Content of Motions for Extension of Time

All motions for extension of time for filing an application
for writ of error shall be filed in, directed to, and acted upon
by the Supreme Court. fTwelve copies of the motion for extension
of time shall be filed in the Supreme Court.l A copy of themotion shall also be filed.at the same time in the court of
appeals and the Clerk of the Supreme Court shall notify the court
of appeals of the action taken on the motion by the Supreme
Court.
(a)

Each such motion shall specify the following:
the court of appeals and the date of its judgment,

together with the number and style of the case;
(b)

the date upon which the last timely motion for rehear-

ing was overruled;
(c)

the deadline for filing the application; and

(d)

the facts relied upon to reasonably explain the need

for an extension.

[COMMENT TO 1990 CHANGE:

To provide

that 12 copies of a motion

for extension be filed.]

00112

TRAP 172.

(a)

Argument

Time.

In the argument of cases in the Supreme Court,

each side may be allowed Y_^i^rjty ftwenty-fivel minutes in the
argument at the bar, with f^f^¢¢A fteni minutes more in conclusion by petitioner. In cases involving difficult questions, the.
time allotted may be extended by the court, provided application
is

made before the day of argument.

The court may, in its

discretion, shorten the time for argument. It may also align the

I

parties for purposes of presenting oral argument.
(b)

(No change.)

(c)

(No change.)

[COMMENT TO 1990 CHANGE:
submissions.]

I
I
I
I
I
I

To reduce standard times for oral

I
I
I
I

I
I
I
I
I
I
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I

TRAP 182.

Text
1988.

Judgment on Affirmance or Rendition

as amended

by the

Supreme

Court effective January 1,

See also text as adopted by the Court of Criminal Appeals,

post.
(a)

(No change.)

(b)

Damages for Delay.

Whenever the Supreme Court shall

determine that application for writ of error has been taken for
delay and without sufficient cause, then the court may/ /A$/P$ft
award each prevailing respondent an amount not
to exceed ten percent of the amount of damages awarded to such
respondent as damages against such petitioner.

If there is no

amount awarded to the prevailing respondent as money damages,
then the court may

each prevail-

ing respondent an amount not to exceed ten times the total

I
I

taxable costs as damages against such petitioner.
A request for damages pursuant to this rule, or an imposition of such damages without request, shall not authorize the
court to consider allegations or error that have not been otherwise properly preserved or presented for review.

j
^

I
I
I
I

[COMMENT TO 1990 CHANGE: To provide for sanctions whether or not
the court renders a judgment.]

0011d

TRAP 190.

Motion for Rehearing

(a)

Time for Filing. (No change.)

(b)

Contents and Service. (No change.)

(c)

Notice of the Motion. (No change.)

(d)

Answer and Decision. (No change.)

[(e) Extensions of Time.

An extension of time may be

granted for late filing in the Supreme Court of a motion for
rehearing, if a motion reasonably explaining the need therefor is
filed with the Supreme Court not later than fifteen days after
the last date for filinc, the motion.]

[COMMENT TO 1990 CHANGE:

To conform with Rule 54(c) providing

for extensions of time in the courts of appeals.]

SECTION TWELVE.

SUBMISSION AND ORAL ARGUMENT [IN THE SUPREME

COURT

SECTION THIRTEEN.

DECISION, JUDGMENT AND MANDATE [IN THE SUPREME -

COIIRTI

SECTION FOURTEEN.

MOTION FOR REHEARING jIN THE SUPREME COURTI

I
I

THE COURT OF CRIMINAL APPEALS]

,

SECTION EIGHTEEN.

SECTION SEVENTEEN.

SUBMISSIONS, ORAL ARGUMENTS, AND OPINIONS L

REHEARINGS AND MANDATE jIN THE COURT OF

CRIMINAL APPEALSI

[COMMENT TO 1990 CHANGE: Textual corrective change only.]
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APPENDIX FOR CRIMINAL CASES

TEXAS RULES OF APPELLATE PROCEDURE

Adopted by orders of the Supreme Court and the Court of
Criminal Appeals April 10, 1986

Effective September 1, 1986

This appendix, adopted by order of the Court of Criminal
Appeals on April 10, 1986, effective September 1, 1986, to apply
to criminal cases and criminal law matters, preserves the substance of Rule 201 and Forms 3, 4, and 5 of the former Rules of
Post Trial and Appellate Procedure in Criminal Cases which were
repealed effective September 1, 1986, by another order of April
10, 1986.

Rule 1.

The Record on Appeal

Pursuant to the provisions Rule 51(c) and 53(h), the Court
of Criminal Appeals directs that a record consisting of transcript and statement of facts (formerly transcription of court

reporter's notes) in case of an appeal or writ of error (Article
44.43, C.C.P.) from trial court to an appellate court shall be
prepared in accordance with applicable Rules in the following
formats, respectively:

0011?

I
I
I
I
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(a)

Transcript

(1)

(No change.)

(2)

(No change.)

(3)

The front cover page shall be labeled in bold type

"TRANSCRIPT" and it shall state the number and style of
the criminal case, the court in which the case is
pending, the name of the judge presiding and the names
and mailing addresses of attorneys for the parties.
The Clerk shall endorse thereon the day the transcript
was transmitted to the court of appeals and shall sign
his name officially thereto, and shall provide a space
for the Clerk of the Court of Appeals to endorse his
filing thereon, showing the date received, and to enter
the docket number assigned to the cause.

For those

purposes the following form will be sufficient.

TRANSCRIPT

(Trial Court) No.

In the
Texas, Honorable

District (County) Court of
, Judge Presiding.

County,

I
I
'I
I
I
1.
I
I

, Appellant

vs.

The State of Texas

,

Appellate Attorney for Appellant:

Appellate Attorney for State:

(name)

(name)

(address)

(address)

I
I
I
I
I

I
00119

I
I
I
I

I
I
,
,

I
I
I

19

(name of trial court clerk
(title

^

^

(Court of App eals )

Cause No .

,
.

I
I

19
Clerk

By

, Deputy

VOLUME

(4)

(No change.),

(5)

(No change.)

(6)

(No change.)

(7)

(No change.)

(b)

Statement of Facts. (No change.)

[COMMENT TO 1990 CHANGE: Textual corrective change only.)

DALLAS,TEXAS 75201

MIKE McCURLEY

Mr. Luther Soules, III
Soules, Reed & Butts
800 Milam Bldg.
San Antonio, TX 78205
Dear Luther:
I would like to personally thank you for your recent presentation on the 1988 rules changes to the family law section of the
Dallas Bar Association.
I have heard nothing but good comments.
I was recently contacted by Larry Praeger, a practicing
attorney in Dallas regarding a possible amendment to the Family
Code dealing with the expunction of records relating to a false
allegation of child abuse. I took this matter to the Legislative
Committee of the Family Law Section who took it under consideration.
The Legislative Committee was of the opinion that it
would be unwise to deal with the expunction or sealing of records
..only as it related to family law cases and more specifically with
"matters involving sexual abuse.
The sealing of records has been a hot topic in Dallas
resulting in several court orders being questioned and the pro-

mulgation of some general admonissions against such action by our
presiding judge.
I am informed also that this subject is
starting to rear its ugly head in several of the metropolitan
- areas.
The Legislative Committee of the Family Law Section was of
the opinion that this was a matter which should be addressed by
the Rules of Civil Procedure. I for one ^Ldo not want to single
out cases ivolving child abuse and take on the very emotionally
involved group which has been involved in legislation in this
area.
Likewise, I feel that a rule of civil procedure could be
drafted setting forth guidelines and procedures for the court to
follow in the sealing of cases and the expunging of records in
certain cases.- There is a parallel procedure under the Criminal
Law as pointed out by Mr. Praeger.
-

Mr. Luther Soules, III
February 11, 1988
Page 2

t

I enclose Larry Praeger's memorandum to me with the attached
copy of Article 55.02 of the Code of Criminal Procedure.
I would personally request that consideration of a rule
dealing with these matters be put on the agenda for the next
meeting of the Supreme Court Advisory Committee having to do with

rules changes.
Again thank you very much for your hard work and sacrifice
and working on the rules changes, and more particularly for
taking the time to fly into Dallas in the dead of night, speak to
us, skip dinner and run madly back to the airport. Hopefully the
next time we meet we can take more time to visit.

Kenneth D. Fuller

KDF/jlj
Enclosure
cc:

I
I
I
I
I
'

Lawrence Praeger
Jack Sampson
Harry Tindall

U11
^

_t

,

MEMORANDUM

January 22, 1988

Ken Fuller

TO:

Larry Praeger

FROM:
RE:

Expunction of records relating to a false allegation
of child abuse

We have several cases
sides of our law firm
abuse that have proven
produced an arrest and

pending on both the family and criminal
that have dealt with allegations of child
to be unfounded. Some of these cases have
a subsequent "No Bill" by the grand jury.

When a case is no-billed (and under certain other circumstances),
a defendant is entitled to an expunction of records pursuant to
Article 55, Texas Code of Criminal Procedure (a copy of the
article is attached).
The purpose of this law is obvious, it
protects the innocent person from the opprobrium associated with
evidence of criminal charges existing in public records.
After a brief hearing
These expunctions are granted routinely.
the Court orders that all records and files relating to the
arrest be destroyed -- this includes court indices of cases
filed.
I believe a person should have the same right to be free of
records of a false allegation in a civil lawsuit that he/she does
in criminal litigation.
An argument can be made that the Department of Human Services is
an agency for the purpose of Article 55.
However, in order to
avoid lengthy litigation that would probably require an appellate
.court opinion, I think legislation should be enacted giving a
person a right to expunge Department of Human Services records
and court files in a suit affecting the parent child relationship
under certain limited conditions.

%.V
Possible procedures:
1)

Amend Article 55, Texas Code of Criminal Procedure to
specifically include Department of Human Services
investigations of child abuse.

2)

In a suit affecting the parent-child relationship, authorize
the clerk to obliterate all references to child abuse unless

I

I
January 22, 1988
Page 2

I
I

I
I

the judge hearing the case makes an affirmative
finding that the allegations are true.
3)

Amend the Family Code to require that in all suits affecting
the parent child relationship that contain an allegation of
child abuse the files be automatically sealed unless the
District Court directs otherwise.

4)

Require the Department of Human Services to destroy its
records unless:
a)
a criminal case is filed within a specified time; or
b)
the judge in the suit affecting the parent-child
relationship makes an affirmative finding that the
allegations are true.

5)

Create a cause of action for an individual to sue the
Department of Human Services for negligent disclosure of
Department of Human Services information relating to any
investigation.

These are just some ideas:
The concept is to provide the same
protection on the civil side of the 'docket that the expunction
statute does on the criminal.
I will be happy to work with you on this in any way possible. I
appreciate your interest and look forward to your comments.

00124

55.04.
55.05.

167,
.1987

1979,

.
_MNEQUS

(b) A person under recognizance or bond on the
effective date of this Act continues under such
recognizance or bond pending final disposition of
any action pending against him.

- eff. Jan. 1,

(3) he has not been c,)nvicted of a felony in the
five years preceding the date of the arrest.
1977.
1979.J

^
_
^

^
1058

e.eh official
ocder shall:

r sB records
order.

1977.

56.
56.01.

lY
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TELEFAX
SAN ANTONIO

June 21, 1989

I

I
I
I
I

I
I
1

I
I
I
I
I
I

Mr. Michael A. Hatchell
Ramey, Flock, Hutchins, Jeffus,
Crawford & Harper
P. O. Box 629
Tyler, Texas 75710-0629
Mr. Russell McMains
Edwards, McMains & Constant
P.O. Drawer 480
Corpus Christi, Texas 78403
Re:

Organization of the Texas Rules of Appellate Procedure

Dear Rusty:
Enclosed please find a copy of a memorandum sent to me by
Sarah B.
Duncan regarding reorganizing the Texas Rules of
Appellate Procedure. Please be prepared to report on this matter
at our next SCAC meeting.
I will include the matter on our next
agenda.
As always, thank you for your keen attention to the business
of the Advisory Committee.

LHSIII/hjh
Enclosure
cc:
Justice Nathan L. Hecht

Honorable Stanley Pemberton

00130

I
TO:

ALL JUDGES

FROM:

SAM HOUSTON CLINTON, Rules Committee Chair

RE:

Recommendations on SCAC proposed TRAP amendments

DATE:

JUNE 23, 1989

The Rules Committee recommends that the Court adopt all
proposed amendments to Texas Rules of Alopellate Procedure
attached to a June 12, 1989 memorandum to all members of the
Supreme Court Advisory Committae from Luther H. Soules III,
Chairman, but with the following modirications.
Ru1: Add to the last sentence "who requests it," so_ that
the sentence would read:
When an appeal or original proceeding is docketed, the
clerk shall mail a copy of the court's local rules to
all counsel of record who requests it.
To provide prosecuting attorneys and criminal defense attorneys
located and regularly practicing within the district a copy of
local rules every time a cause is docketed in which one is
counsel is redundant and, frankly, wasteful.

Rule 20. Begin the first bracketed sentence with "In civil
cases," so the sentence would read:
In civil cases, an amicus curiae brief shall not exceed
50 pages in length, exclusive of pages containing the
table of contents, index of authorities, points of
error and any addendum containing statutes, rules
regulations, etc.

'

`

I

I
I
I
I

I
I
I

I

I
I
I
I
I
^
I
I
I

Rules Committee - Memo

-2-

Also, optionally, add to the comment "conformably with Rules
74(h) and 136(e)," so that comment would read:
COMMENT TO 1990 CHANGE: To provide for a maximum length
for amicus curiae briefs conformably with Rules 74(h)
and 136(e).

SECTION SEVENTEEN. SUBMISSIONS, ORAL ARGUMENTS AND
OPINIONS [IN THE COURT OF CRIMINAL APPEALS]

cc: Chief Justice Thomas R. Phillips .
Justice Nathan L. Hecht
Luther H. Soules III, Chairman

1

I
I
I
I
I
I
I

00132

I
I
TRAP 4.`
(a)

Signing, Filing and Service
Signing.

Each application, brief, motion or other

paper filed shall be signed by at least one of the attorneys for
the partyl and shall give the State Bar of Texas identification
number, the mailing address and telephone number of each attorney
whose name is signed

164tjt^¢¢/¢t1¢¢14Vi$¢i.

A party who is not represented by an

attorney shall sign his brief and give his address and telephone
number.

(b)

Filing.

The filing of records, briefs and other papers

in the appellate court as required by these rules shall be made
by filing them with the clerk, except that any justice of the
court may permit the papers to be filed with him, in which event
he shall note thereon the filing date and time and forthwith
transmit them to the office of the clerk. If a motion for
rehearing, any matter relating to taking an appeal or writ of
error from the trial court to any higher court, or application
for writ of error or petition for discretionary review is sent to
the proper clerk by first-class United States mail in an envelope
or wrapper properly addressed and stamped and is deposited in the
mail

[on or before] the last day for

filing same, the same, if received by the clerk not more than ten
days tardily, shall be filed by the clerk and be deemed a.s-filed
in time; provided, however, that a certificate of mailing by the

I

I
I
I

I
I
I
I
I
I

I
I
I

I
I

United States Postal Service or a legible postmark affixed by the
United States Postal Service shall be prima facie evidence of the
date of mailing.
(c)

(No change.)

(d)

(No change.)

(e)

(No change.)

(f)

(No change.)

(g)

ptoof /of Service.

Papers presented for filing shall

(be served and shalli contain an acknowledgement of service by
the person served or proof of service in the form of a statement
of the date and manner of service and of the names jand addresses

of the persons served, certified by the person who made the

service.

Proof of service may appear on or be affixed to the

papers filed.

The clerk may permit papers to be filed without

acknowledgement or proof of service but shall require such to be
filed promptly thereafter.

[COMMENT TO 1990 CHANGE: Textual corrective change only.]
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ALL JUDGES
FROM:

SAM HOUSTON CLINTON, Rules Committee Chair

RE:

Recommendations on SCAC proposed TRAP amendments

DATE:

JUNE 23, 1989

The Rules Committee recommends that the Court ad opt all
proposed amendments to Texas RuJ.es of Aopellate Procedure
attached to a June' 12, 1989 memorandum to all members of the
Supreme Court Advisory Committ`e from Luther H. Soules III,
Chairman, but with the following moditications. .
Rule 1: Add to the last sentence "who requests it," so that
the sentence would read:
When an appeal or original proceeding is docketed, the
clerk shall mail a copy of the court's local rules to
all counsel of record who recLuests it.
To provide prosecuting attorneys and criminal defense attorneys
located and regularly practicing within the district a copy of
in which one is
local rules every time a cause is docketed
counsel is redundant and, frankly, wasteful.

In civil cases, an amicus curiae brief shall not exceed
50 pages in length, exclusive of pages containing the
table of contents, index of authorities, points of
error and any addendum containing statutes, rules
regulations, etc.

'

I
I
I
I
I
I
I
I
I
I

C
May 25 , 1989

Mr. Luther H. Soules, III
Soules and Wallace
Republic of Texas Plaza, Tenth Floor
175 East Houston Street

San Antonio, Texas 78205-2230
Dear Luke:

(

I find no provision in the appel t--P rules for substitution
of parties except Rule 9. That rule does not cover the situation,
quite common in these ard times, in which a new entity (like the
FDIC C or the FSLIC) succeeds to the interest of a party on appeal.
rhaps an amendment to Rule 9 should be considered at the May
meeting of the Advisory Committee.
Texas Rule of Civil Procedure 749c requires a pauper appellant
in a forcible detainer case involving non-payment of rent to
deposit one rental period's rent into the court registry to perfect
the appeal.
This deposit is not in the nature of a supersedeas,
hich is provided for in Rule 749b. A pending case challenges the
constitutionality of Rule 749c.
Walker v. Blue Water Garden
Apartments,
C-7798.
This may be another problem we want to
discuss.

7 Finally, a local justice of the peace recently complained of
inconsistencies in the requirements for service of citation under
Rules 99-107 and 533-536 of the Texas Rules of Civil Procedure.
He suggested that the latter rules were simply overlooked when
changes in the former rules were made.
As always, the Court is grateful to you for your dedicated
assistance in developing our Rules.

0 0 1 '12 ^ A

-"Rules Committee - Memo

-2-

Also, optionally, add to the comment "conformably with Rules
.74(h) and 136(e)," so that comment would read:
COMMENT TO 1990 CHANGE: To provide for a maximum length
for amicus curiae briefs conformably with Rules 74(h)
and 136(e).

SECTION SEVENTEEN. SUBMISSIONS, ORAL ARGUMENTS AND
OPINIONS [IN THE COURT OF CRIMINAL APPEALS]

cc: Chief Justice Thomas R..Phillips
Justice Nathan L. Hecht

Luther H. Soules III, Chairman;/^

^

July 10, 1989

Mr. Luther Soules
175 E. Houston Street
Republic of Texas Plaza-10th Floor
San Antonio, TX 78205

RE:

Special Report on Modifications to TRAP Rules 47 & 49Concerning Security on Appeal

Dear Luke:
Enclosed is a "marked-up" version of Appellant Rules 47 & 49
to reflect;
1)

Modification of the standard for security on appeal
134,
in
conformity
with
Senate
Bill
effective
September 1, 1989, (attached is the Bill and its
enrolled form) and,

2)

Modification of Appellant Rule 49 (b) to clarify the
Texas Supreme Court's authority to review security
on appeal
for excessiveness.
concern was
This
raised in Justice Kilgarlin's letter to you of April
25, 1988. (attached)
I noticed in going through the
Supreme Court Advisory Committee materials from our
May meeting,
that
the
COAJ
did
not
concur
in
recommending a rule change to Rule 49(b). (See
attached)

I believe that this addresses all of the concerns raised on
this subject.
If I can be of any further assistance in this
matter, please feel free to contact me. I will be present to
report on this matter at our meeting this Saturday.
Sincerely,

Elaine A. Carlson
Professor of Law

Rule 47. Suspension of Enforcement of Judgment Pending
Appeal in Civil Cases
(a)

(No change.)

(b)

Money Judgment.

When the judgment awards recovery

of a sum of money, the amount of the bond or deposit shall
be at least the amount of the judgment, interest, and costs.
The trial court may make an order deviating from this
general rule if after notice to all parties and a hearing
the trial court finds that pesting the aneunt e€ the bend er
elegesit

wi11 [setting the security at an amount of the

judgment, interest, and costs would] cause irreparable harm
to the judgment debtor, and net-pee^ing-st^eh-benel-er-e^epesi^

[setting

the

security at the lesser amount would not

substantially decrease the degree to which a-iudgment
creditor's recovery under the judgment would be secured
after the exhaustion of all appellate remedies]. In such a
case,

the trial court may stay enforcement of the judgment

based upon an order which adequately protects the judgment
creditor against

any loss or

damage occasioned by the

appeal.
(c)

(No change.)

(d)

(No change.)

(e)

(No change.)

(f)

(No change.)

(g)

(No change.)

(h)

(No change.)

(i)

(No change.)

(j)

(No change.)

(k)

(No change.)

I

I
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1
Rule 47.

Suspension
of
Enforcement
Appeal in Civil Cases

of

Judgment

Pending

Text as amended by the Supreme Court effective January
1, 1988.
See also text as adopted by the Court of Criminal
Appeals, post.
(a)
Suspension of Enforcement.
Unless otherwise provided
by law or these rules, a judgment debtor may suspend the execution of the judgment by filing a good and sufficient bond to be
approved by the clerk, subject to review by the court on hearing,
or making the deposit provided by Rule 48, payable to the judgment creditor in the amount provided below, conditioned that the
judgment debtor shall prosecute his appeal or writ of error with
effect and, in case the judgment of the Supreme Court or court of
appeals shall be against him, he shall perform its judgment,
sentence or decree and pay all such damages and costs as said
court may award against him. If the bond or deposit is sufficient to secure the costs and is filed or made within the time
prescribed by Rule ¢¢ j411, it constitutes sufficient compliance
with Rule 46.
The trial court may make such orders as will
adequately protect the judgment creditor against any loss or
damages occasioned by the appeal.
(b)
(No change.)
(c)
(No change.)
(d)
(No change.)
(e)
(No change.)
(f)
(No change.)
(g)
(No change.)
(h)
(No change.)
(i)
(No change.)
(j)
(No, change.)
(k)
(No change.)

I

S.B. No. 134

AN ACT

1

2

I
I

relating to security for certain judgments pending appeal.

3

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:

4

SECTION 1.

5

Code, is amended by adding Chapter 52

6

CHAPTER 52.
Sec. 52.001.

7

SECURITY FOR JUDGMENTS PENDING APPEAL
DEFINITION.

In this chapter, "security" means

a bond or deposit posted, as provided by the Texas Rules of

9

Appellate

Procedure,

by a judgment debtor to suspend execution of

the judgment during appeal of the judgment.
Sec. 52.002.

11

I

to read as follows:

8

10

I

Subtitle D, Title 2, Civil Practice and Remedies

BOND OR DEPOSIT FOR MONEY JUDGMENT.

A

trial

12

court

rendering a judgment that awards recovery of a sum of money,

13

other than a judgment rendered in a bond forfeiture proceeding, a

14

personal injury or wrongful death action, a claim covered by

15

liability insurance, or a^workers' compensation claim, may set the

16

security in an amount less than the amount of the judgment,

17

interest, and costs if the trial court, after notice to all parties

18

and a hearing, finds that:

19

(1)

setting the security at an amount equal to the

I

20

amount of the judgment, interest, and costs would cause irreparable

21

harm to the judgment debtor; and

I

22-

I
I
I
I

(2)

setting

substantially

the

security
the

degree

23

not

24

creditor's

25

exhaustion of all appellate remedies.

recovery

decrease

at the lesser amount would
to

which

a

fudgment.

under the judgment would be secured after the
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Sec. 52.003.

1

REVIEW FOR SUFFICIENCY. In a manner similar

2

appellate review under Rule 49, Texas Rules of Appellate Procedur ^^

3

of the sufficiency of the amount of security set by a trial court,

4

an

5

security set by the trial court under Section 52.002.

6

appellate

court

Sec. 52.004.

may review the sufficiency of the amount c,

REVIEW FOR EXCESSIVENESS.

(a)

In

a

mannj

7

similar to appellate review under Rule:49, Texas Rules of A ella

8

Procedure,

9

trial court, an appellate court may review for excessiveness

10

of

the

sufficiency of the amount of security set bv a
A

amount of security-set by a trial court under:

I

11

(1)

Section 52.002; or

12

(2)

the Texas Rules of Appellate Procedure if`securit

13
14
15
16

is not set under Section 52.002.
(b)

If the appellate court finds that the amount of securi

is excessive, the appellate court may reduce the amount.
Sec. 52.005.

WITH

TEXAS

RULES

OF

APPELLAT^

To the extent that this chapter conflicts with the

17

PROCEDURE.

18

Texas Rules of Appellate Procedure, this chanter controls.

19
20
21

(b)

(a)

CONFLICT

Notwithstanding Section 22.004,

Government

Code,

th

supreme court may not adopt rules in conflict with this chapter.
(c)

The

Texas

Rules

of

Appellate

Procedure apply to an^,

22

proceeding, cause of action, or claim to which Section 52.002 does

23

not apply.

24
25

SECTION 2.

Section 52.001, Property Code, is amended to rea^

as follows:

,

16

Sec. 52.001.

001 4 3

ESTABLISHMENT OF LIEN. Except as orovided

,

S.B. No. 134
1

Section 52.0011, a[AJ first or subsequent abstract of judgment,

2

when it is recorded and indexed in accordance with this chapter,

3

constitutes a lien on the real property of the defendant located in

4

the county in which the abstract is recorded and indexed, including

5

real property acquired after such recording and indexing.
SECTION 3.

6
7

Subchapter

A,

Chapter 52, Property Code, is

amended by adding Section 52.0011 to read as follows:

8

Sec. 52.0011.
(a)

ESTABLISHMENT

LIEN

PENDING

APPEAL

OF

9

JUDGMENT.

10

rendered

11

indexed under this chapter, does not constitute a lien on the real

12

property of the defendant if:

first

subsequent

abstract of a judgment

by a court against a defendant,. when it is recorded and

(1)

13
14

A

or

OF

the

defendant

has posted security as provided by

law or is excused by law from posting security; and

15

(2)

the court finds that the creation of the lien

substantially" increase the degree to which a judgment

16

would

17

creditor's recovery under the judgment would be secured when

18

balanced against the costs to the defendant after the exhaustion of

19

all

20

court must be recorded in the real property records in each county

21

in

22

judgment is filed in the abstract of judgment records.

23

not

appellate

remedies.

A

certified copy of the finding of the

which the abstract of judgment or a certified copy of the

(b)

The court may withdraw its finding under Subsection

24

(a)(2) at any time the court determines, from evidence presented to

25

it,

26

withdrawal of the finding and on the filing of a certified copy of

that

the

finding should be withdrawn. The lien exists on

3

0014 a
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1

the

2

records in each count in which the abstract of judgment or

withdrawal

the

of

finding of the court in the real ro e

certified copy of the judgment is filed in the abstract of judgment
4
5

I

records.
SECTION 4.

This- Act

takes

effect

September 1,

1989, and

6

applies only to a judgment rendered on or after that date.

7

judgment rendered before the effective date of this Act is govern
_^by the law in effect at the time the judgment was rendered, and

8

t

i

9
10

SECTION 5.

The

importance, of this legislation and the
create

11

crowded condition of the calendars in both houses

12

emergency

13

constitutional

14

days in each house be suspended, and this rule is hereby suspend

00 1 45

and

an
rule

imperative

public

necessity

that

#
t

requiring bills to be read on three sever

1

I

S.B. No. 134

President of the Senate

Speaker of the House

I hereby certify that S.B. No. 134 passed the Senate on
April 17,

1989,

by a viva-voce vote; and that the Senate concurred

in House amendment on May 22, 1989, by a viva-voce vote.

Secretary of the Senate

I
I

I hereby certify that S.B. No. 134 passed the House, with
amendment, on May 20, 1989, by a non-record vote.

I

Chief Clerk of the House

I
I
I
I
I
I
I

Approved:

Date

Governor

,
i

5

April 20, 1989
TO:

Honorable Senfronia Thompson, Chair
Committee on Judiciary House of Representatives
Austin, Texas

FROM:

Jim Oliver, Director

In Re: Senate Bill No. 134,
as engrossed
By: Parker
I

In response to your request for a Fiscal Note on Senate Bill No. 134, as
engrossed ( relating to security for certain judgments pending appeal) this
office has determined the following:
No fiscal implication to the State or units of local government is
anticipated.
Criminal Justice Policy Impact'Statement: No change in the sanctions
applicable to adults convicted of felony crimes is anticipated.

Source:

LBB Staff:

JO, JWH, AL, GMH, BL

•

~

FISCAL NOTE
January 24, 1989
TO:

'FROM:

Honorable Bob Glasgow, Chairman
Committee on Jurisprudence
Senate Chamber
Austin, Texas

_

In Re: Senate Bill No. 134
By: Parker

Jim Oliver, Director

In response to your request for a Fiscal Note on Senate Bill No. 134 (relating
to security for,judgments pending appeal) this office has determined the
following:
No fiscal implication to the State or units of local government is
anticipated.

Source:

71FSB134

LBB Staff: JO, JWH, AL, GMH, PA

BILL ANALYSIS
By: Parker

S.B. !341

BACKGROUND:
no background at this time

PURPOSE:
As proposed, S.B. 134 provide for,security for judgements pending appeal.

RULEMAKING AUTHORITY:
It is
the committee's
opinion
that
this bill does not grant any addition'
rulemaking authority to a state officer, institution, or agency.

SECTION BY SECTION ANALYSIS:
SECTION 1. Amends Subtitle D, Title 2, Civil Practice and Remedies Code, by ad
ing Chapter 52, as follows:
.
^•

I

CHAPTER 52 SECURITY FOR JUDGMENTS PENDING APPEAL
Sec. 52.00:.

Defines "secur_ty."

Sec.
52.002.
Allows a trial court rende:ing a judgment that awards r eccve^
of money to set the security in an amount le'ss than the amount of the j^^
ment, interest, and costs under certain conditions.
52.003.
Allows
Sec.
an appellate court,to review the sufficiency of the
amount of security set by the trial court under Section 52.002.
I
excessiveness
t
Sec. 52.004. (a) Allows an appellate court to review for
amount
of security set by a trial court under Section 52.002 or the texas
Rules of Appellate Procedure.
(b) Provides that the appellate court may reduce the amount if it finds
excessive.
(a) Provides that this chapter controls if it conflicts wit
Sec.
52.005.
the Texas Rules of Appellate Procedure.
(b) Prohibits the supreme court from adopting rules
chapter.

in

conflict

with this

SECTION 2. Amends Sect_on 52.001, Property Code, to provide an exception, as prn ,
vided by Section 52.0011, to a first or subsequent abstract of judgment.
SECTIO:: 3.
Amends
52.0011, as follows:

Subchapter

A, Chapter 52, Froperty Code, by adding Sectio I

(a) Sets forth conditions under which a first or subsequent
Sec. 52.0011.
abstract of a judgment does not constitute a lien on the real rroperrv of the

(b)
Allows the court to withdraw its findings under Subsectior ( a)(=; at an
time.
Provider that the lien exists upon withdrawal of the finding.
SECTION 4. Effective date:
September 1, 1989.
Makes application of this Act r-ospectivi.
SECTION 5.

Emer,cncy clause.

i

d,
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ATTORNEYS AT LAW
A PROFESSIONAL CORPORATION

TELEFAX

April 12, 1989

Mr. Russell McMains
Edwards, McMains & Constant
P.O. Drawer 480

Corpus Christi, Texas 78403
Re:

Texas Rule of Appellate Procedure 47(a)

Dear Rusty:
Enclosed herewith- please find a copy of a letter forwarded
to me by Justice William Kilgarlin regarding TRAP 47(a). Please
be prepared to report on this matter at our next SCAC meeting. I
will include the matter on our next agenda.
As always, thank you for your keen attention to the business
of the Advisory Committee

LHSIII/hjh
Enclosure
cc:
Honorable Nathan Hecht
Honorable Stanley Pemberton

I
I
I
I
I
I
I
I
I
I
I

I
I
I
I
I
I
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Texas Rules of Appellate Procedure
Rule 47. .::

Sn5ereedena-Rend-er-Bepe'it-in-Eid=i-E6eee
[Suspension of Enforcement of Judgment Pending
Aooeal in Civil Cases]-

Mny--Sesperrd-^c+±±-i-orr.
(a)
[Susoension of Enforcement.-]
Unless otherwise provided by law or these rules, an-eppe-i-ient [a
judgment debtor] may suspend the execution of the judgment- by
filing a good and sufficient bond to be approved by the clerk,
[subjectto review by the court on hearing,] or making the
deposit provided by Rule 48, payable to the nppe^-lee [iudgment
creditor]
in the amount provided below, conditioned that the
eppeilant [judgment debtor] shall prosecute his appeal or writ of
error with effect and, in case the judgment of the Supreme Court
or court of appeals shall be against him, he shall perform its
judgment, sentence or decree and pay all such damages and costs
as said court may award against him. If t'. bond or deposit is
sufficient to secure the costs and is filec or made within the
time prescribed by Rule 40, it constitutes sufficient compliance
with Rule 46. [The trial court may make such orders as will
adequately protect the judgment creditor aaainst any loss or
damace occasioned by the aDDeal.]
(b)
Money Judgment.
When the judgment awards recovery of a
sum of money, the amount of the bond or deposit shall be at least
the amount of the judgment, interest, and costs. [The trial
court may make an order deviating from this general rule if after
notice to all parties and a hearincr the trial court finds that
posting the amount of the bond or deposit will cause irreoarable
harm to the judgment debtor, and not oostincr such bond or deDosit
will cause no substantial harm to the judament creditor. In such
a case, the trial court may stav enforcement of the judament
based upon an order which adeauately Drc-ects the judQment
creditor against any loss or damage occasione.. by the anoeal.]
When the .judgment is for the
Land or Property.
(c)
recovery of land or other property, [then] the bond[_] or deposit
[1 or orders which adecuately protect the judgment creditor for
any loss or damage occasioned by the apoeal] shall be further conditioned that the appeiinnt [judament debtor] shall, in case
the judgment is affirmed, pay to the eppeifee [judgment creditor]
the value of the rent or hire of such property during the appeal,
and the bond [i] or deposit[, or alternate securitv] shall be in
the amount estimated or fixed by the trial cour-:.

When the judgment is for
Foreclosure on Real Estate.
(d)
the recovery of or foreclosure upon real estate, the epee11ant
[judgment debtor] may 9taperzede (suspend] the [enforcement of
decrees
as
it
the
of
or
theJ
insofar
recovery
judgment
real
said specific
foreclosure against
estate by filirig--a
aapersedena-^^r-r+aking-$-^iepo-srt [postinQ security] in the
amount (and type) to be fixed (ordered] by the [trial] court

I
beler+, not.less than the rents and hire of said real estate; but
if the amount of sa=d-sapeeeedeaa-,bo^d-o^^e^it [the security]
is less.than the amount of [any] money judgment, with interest
and costithen the [judgment creditor can execute against any
other property of the judgment debtor unless the eppe^^ee-^^a-^.^
b e- ^i3^--to--ha^e - nia--e^^+^*_-i+^:*--agarnar - say- t^h er--groper t'^- ef
nppellnnt.- trial court within its discretion orders a'suspension
of enforcement of the money j_udgment with or without the posting
of additional security.]
(e). Foreclosure on Personal Property.
When the judgment is
for the recovery of or foreclosure upon specific personal
property, the appellQnt [judgment debtor] may sepersede (susDend]
the [enforcement of the] judgment insofar as it decrees thea
recovery of or foreclosure
against
said
specific
personal
_
property er-by--a-bond- -a^--ir^.-a-Qepes-it [bv
posting security] in an amount [and tvpe] to be fi:ced [ordered]
by the [trial] court be1oN, not
l
ess
thar. the value oid
property on the date of rendition of judgment, but if the'amount
of the stspersedee9-k:re}--ot-depesrt [security] is less than the
amount of the money judgment with interest and costs, then. the
[judgment creditor can execute against any other oroDerty of the
iudament debtor, uniess the eppey^ee-si^ai_-^re-^-i-^^fio--ireire•-irzs
exeetseton-^i-r:^-a^y-ez:^e^--e=-d^-iwrt: trial court
within its discretion orders a susDension of enforcement of the
money judgment with or without the oosting of additional
security.J

I
I
I
I
I
I
I

Other Judgment.
(f)
When the judgment is for other than
money or property or foreclosure; the bend-er-4eposit [security]
shall be in such amount [and type] to be fiYed [ordered] by the
said [trial] court belew as will secure the p^ntat==^-iri-^adgment
[judgment creditor] in [for] any loss or damage occasioned by the
deisy--«n appeal; --btrt--+-r. T] he [ trial ] court may decline to
permit the judgment to be suspendeci on fil-ing by the p1atatiff
[judgment creditor] of n-bond-er-depesit-to-be-fixed [security to
be ordered] by the (trial] court in such an amount as will secure
the defeadarit [judgment debtor] in any loss or damage eeeasiened
[caused] by any relief granted if it is determined on final
disposition that such,relief was improper.
(g)
Eb3ld [Conservatorshio or] Custody.
When the judgment
is one involving the care [conservatorship] or custody of a
child, the appeal, with-or without n-stipereedeas-^d-err-^eposit
[security] shall not have the effect of suspending the judgment
as to the eQre (conservatorshiD] or custody of the child, unless
it shall be so ordered by the court rendering the judgment.
However, the appellate court, upon a proper showing, may permit
the judgment to be superseded in that respect also.
For State or Subdivision.
When the judgment is in
(h)
favor' of the State, a municipality, a State agency, or a
subdivision of the State in its governmental- capacity, and is

001 5 3

I
I
I
I
I
I
I
I
I
1

such that the judgment holder has no pecuniary int.erest in it and
no monetary damages can be shown, the ber^d-er-depc3it [securitv]
shall be allowed and its amount [and type ordered] f=:ced within
the discretion of the trial court, and the. liability of the,
aapellnnt [iudgment debtor] shall be for the faee amount [of the`
security] if the appeal is not prosecuted with effect.
The
di e c r e t i o ri- -o^ - t?^.e- -tr^ a^- ^otrt^ - srt --{^2^tdYTq- - the- -^ettrt --s^re3-?- -b e
eabjeet---te------that---e[U]nder equitable
circumstances and for good cause shown by affidavit or otherwise,
the court rendering judgment on the bend-erri-^eflastt [securitY]
may allow recovery for less than its full faee amount.
Certificate of Deposit.
(i)
If the cppellant [judgment
makes
a deposit
debtor]
in
lieu of a bond,
the
clerk's
certificate that the deposit has been made shall be sufficient
evidence thereof.

provision of such alternate security as orderea by the trial
court in comoliance with these rulesj, execution of the Dudgment
or so much thereo= as has been superseded, shall be susaended,
and if execution has been issued, the clerk shall forthwith issue
a writ of supersedeas.
[(k1 ContinuinQ Trial Court Jurisdiction.
The trial court
shall have cont=nuir.c jurisdiction durinc the pendency of an
apeeal from a judcment, even after the exniration of its plenary
power, to order the amount and the type of security and the
su==iciencv of sureties and, uDon any chanQed circumstances, to
modi-4v the amount or the type of securitv required to continue
the susoension of the execution of the judcrment. If the securitv
or sufficiencv of sureties is ordered or altered by order of the
trial court after the attachment of jurisdiction of the court of
apoeals, the judament debtor shall notifv the court of appeals of
the securitv determination by the trial court. The trial court's
exercise of discretion under this rule is subject to review under
Rule 49.

A.

M E M 0 R A N D U M
November 20, 1987

TO:

Harry M. Reasoner

FROM:

Janice Cartwright

RE:

Joint Special Committee on Security for Judgments

Attached are the following materials distributed at
today's Joint Special Committee on Security for Judgments
meeting:

1. Statement of Professor Elaine A.. Carlson
2. Amended Texas Rules of Appellate Procedure
Rule 47 and Amended Texas Rules of Appellate
Procedure Rule 49
As you are aware, this committee is a result of the
I thought this might be of interest
Texaco/Pennzoil case.
to you.
JACA

before the
Joint Special Committee on Security for Judgments
of,the Texas Legislature

November 20, 1987

Chairmen and Members of the Committee,
I appreciate the trust that you have placed in me by
your request that I address this distinguished audience on
matters raised by Senate Concurrent Resolution No. 122, and I
welcome the opportunity to provide this synopsis of pertinent
Texas law. In particular my remarks will concentrate on
constitutional provisions concerning appeals in civil cases and
whether the Texas procedure for establishing a supersedeas bond
to suspend execution of a judgment pending appeal is in harmony
with any such due process guarantees. It is my understanding
that all committee members have received a copy of an extensive
laca review article I recently authored on this subject
entitled, "Mandatory Supersedeas Bond Requirements-A Denial of

I
.Due Process Rights?" which appears in Volume 39 of the Baylor
Law Rev.iew at'page 29. Due to time restrictions, my remarks
today.•orill summarize its principal conclusions.. In'addition, I
will address amendments to the Texas Rules of Appellate
Procedure concerning security on appeal, which were recently_.

I
I

ordered by the Texas Supreme Court on recommendation of theSupreme Court Advisory Committee and which technically are
effective the first of January, 1988.

The Federal Due Process Clause provides that no state shall
"deprive any person of life, liberty or property without due
process of law." This language has been construed to mandate
that all•citizens shall enjoy free and open access to the
courts of the United States in order to obtain redress for
injury.

I
I
I
I
I

Due process requires that the opportunity to obtain

access to the courts be granted to all litigants "at a.
meaningful time and in a meaningful manner." Procedural due
process is said to insure citizens their day'in court by
providing notice of the proceeding and an opportunity to be
heard.

How many courts does a litigant have a right to be

heard-in-a trial court, an appellate court, two appellate
courts, the United States Supreme Court? Constitutional due
process does not require that individual states provide open
access to their appellate courts. This right of access ve1 non

-2-
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is wholly within the discretion of the state. Consequently,*
the right to appellate review is not conferred by the United
States Constitution.

•

Texas provides its citizens with guaranteed rights of
appellate access by article I, section 13 of the Texas
Constitution.

This open courts provision provides that "all

courts shall be open, and every person.for an injury done him
in his lands, goods, person or property shall have remedy by
due course of law." The due process pledge enunciated in this
section originates from the Magna Carta and ensures that Texas
litigants will not unreasonably be denied access to any of the
state's courts.

The constitutions of thirty-eight states

contain similar provisions.

This right is a substantive state

constitutional right which cannot be compromised by judicial
decree, legislative mandate, or rules of procedure..

In order for the right of appeal, as established in the
Texas Constitution, to satisfy the requirements of due process,
it must afford all litigants with a "fair opportunity" to
obtain a "meaningful appeal" on the merits. Absent the
guidelines of due p.rocess, the right of appeal would be reduced
to merely a right of access; appeal becomes- a meaningless
ritual when the opportunity to effectively present appellant
arguments does not exist.

Texas courts have liberally construed laws prescribing
procedures for appeal in order to protect this constitutional
right.-However; liberal statutory construction is unavailable
when the law is set forth in clear-and unambiguous language.

I
When a final judgment is rendered in a civil cause of.
action in Texas, the Texas procedure provides the judgment
debtor with several options: Texas Rules of Appellate
Procedure 40 and 41 establish that the judgment debtor has, as
a general rule, a thirty day period after the judgment is
signed to either perfect his right of appeal, file a motion for
new trial or simply let the judgment become final. As soon as
the thirty days has elapsed, the rules grant the judgment
creditor the right to begin immediate execution upon such
judgment.
If the judgment debtor desires to appeal.the trial court
decision, he must take the appropriate steps to perfect his
appeal as set forth by Rule 46 of the Texas Rules of Appellate
Procedcire.

Perfecting appeal requires the execution of a cost

bond, also known as an appeal bond, to the clerk of the trial
court in the amount of one thousand dollars. The trial court
is empowered with the discretionary authority to alter the cost

I
I
I
I

bond amount should the costs of court vary from that amount.
(The cost bond is conditioned on the appellant executing his
appeal with effect and paying all casts.)
When the appellant is fi-nancially unable to pay the amount
of the cost bond, Appellate Rule 40 enables him to preserve his
right of appeal by proceeding in forma pauperis and filing-with
the clerk an affidavit which states that he lacks the necessary
financial resources.
The flexibility in the•Texas rules prevents payment of a

I
I
I

cost bond from being an absolute precondition to the perfection
of an appeal, thus allowing the appellant an opportunity for
judicial review.

After an appeal has been perfected, the appellant may
suspend enforcement of a trial court judgment in order to
preserve the pre-judgment status quo pending completion of the
appeal.

Although the common law rule was contrary, presently

in Texas the filing of an appeal does not work an automatic
stay of a money judgment. The losing litigant effectuates a
•' suspension of execution of judgment by filing a supersedeas
bond with the trial court, which must be approved by the clerk.
Appellate rule 47 currently facially mandates that the amount
of bond (or deposit) shall be at least the amount of the

judgment, if a money judgment, inLerest and costs. The filing
of the'supersedeas bond suspends the power of the trial court
to issue any execution on the judgment and provides security to
the judgment creditor for the delay in the enforcement of the
judgment.

The supersedeas bond does not suspend the validity'

of the judgment; it only suspends the execution of the.judgment
against the appellant pending appeal, thereby operating as a

I
I
I
I
I

stay.

Under appellate rules technically effective until January
1, 1988, unless a supersedeas bond is filed, a money judgment
of a Texas trial court is enforceable, and it is the duty of
the clerk to pay out any funds in his hands to the judgment
creditor and to issue execution pending appeal upon
application, notwithstanding that an appeal is perfected and is
pending.

This is true even though the appellant has timely

filed a cost bond. (As previously noted, the cost bond serves
a distinctive purpose than the supersedeas bond: the former

secures the costs incurred at the trial court, while the latter
protects the judgment creditor from dissapation of assets when
execution of the judgment is suspended pending an appeal.)
Until recently, Texas procedure has necessarily interposed the
ability of an appellant to pay a supersedeas bond as a
condition precedent to the right to suspend execution of a
money judgment pending appeal. This inflexible requirement of
posting such a bond to forestall execution of a money judgment
coupled with the lack of judicial discretion to examine
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circumstances and provide for alternate forms and amounts of
security'which would adequately protect a judgment creditor,
deniee-'an appellant's due process right to an effective appeal
as guaranteed by the open courts provision of the Texas
Constitution.

I
I

Decisions of the Texas Supreme Court construing the open
courts provision reaffirm that any law "that unreasonably

abridges a justifiable right to attain redress for injuries
caused by the wrongful act of another amounts to a denial of
due process under Article I, section 13 and is therefore'.
void."

Validly enacted rules of civil procedure have the force

and effect of law and thus are subject to this same
constitutional constraint.

Recently, the Texas Suprame Court ordered that procedural
rules providing for the posting of security on appeal be
amended effective January 1, 1988. (See attached) Texas Rule
of Appellate Procedure 47, subsection b, is amended to empower
the trial court with discretion to determine the type and
amount-of security necessary to suspend enforcement of a civil
money judgment pending appeal. Specifically, if the trial
court, after notice and hearing, finds that the posting of a
supersedeas bond in the amount.of the judgment, interest, and
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costs will cause irreparable harm to the judgment debtor (the
appellant) and that not posting the bond will cause no
substantial harm to the judgment creditor (the appellee), the
court may condition a stay of the judgment upon the posting of
such security, if any, it finds necessary to adequately protect
the judgment creditor against loss occasioned by the appeal.

This modification to Texas procedure-removing in extenuating
circumstances the absolute requirement of posting a bond to

forestall execution coupled with the clothing of judicial

I
I
I
1.

discretion to provide for alternate security which otherwise
will protect the judgment creditor-opens up an efficacious
avenue for meaningful appellate review envisioned and
guaranteed by the Texas Constitution.
Not only is the appellate courthouse door open for review
on the merits of the underlying cause of action, but by virtue
of amendments to Texas Rule of Appellate Procedure 49,
subsection c, a trial court's order concerning security
necessary to suspend enforcement of a civil judgment:pending
appeal is subject to review on motion as well. The motion is
to be heard at the earliest practical time by the intermediate
court which is empowered to issue any temporary orders
necessary to preserve the rights of the parties; remand to the
trial court for any necessary fact findings or taking of
evidence; and to order a change in the trial court's order
concerning security it finds proper. If additional security is
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ordered by the appellate cou:rt to suspend enforcement of the
judgment,. the•judgment debtor has twenty days to comply or
•

executfon-may issue.

'

An additional significant modification to Texas practice is
that amended Texas Rule of Appellate Procedure 47, subsectionk, now empowersthe trial court with continuing jurisdiction
during'the appeal, notwithstanding the loss of plenary power,
to make orders concerning security on appeal inclulding orders
pertaining to the sufficiency of sureties. If changed
circumstances mandate, the trial court may modify its earlier
order concerning security.

Any such order of the trial court

is subject to appellate review as discussed above.
Do these*amended rules protect the constitutional right of
access to a meaningful appellate review? I believe so. In
analyzing the constitutionality of the amended Texas
supersedeas bond requirement as a prerequisite to stay a money

I
I
I
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judgment in light of the open court provision, it is necessary
to first ascertain the purpose of the alleged barrier to
judicial access (here the security requirement) and then
balance this purpose against the interference that the rule
creates with the ability of a litigant to obtain effective
access to Texas appellate courts.
It-is clear that the general purpose of the supersedeas
bond requirement is to protect the judgment creditor from the

I

dissipation of assets that he is entitled to by the judgment

.which may occur as a direct•result of a delay in the
enforcement of the judgment pending appeal.
The second prong of the open coutts provision test
traditionally applied by the Texas courts requires a showing
that the litigant's ability to access Texas courts is not
unreasonably restrained by the rule, statute, or other law
under consideration.

A judgment debtor who wishes to appeal the decision of the
trial court when the judgment exceeds his financial worth will
be able to perfect his right to appeal, but will not possess

I
I
I
I
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the capability to file a supersedeas bond to suspend execution
of the judgment. A direct relationship between the appellant's
deprivation of his property pending appeal and his right to
suspend judgment is apparent.

However, in balancing the

purpose of the obligatory supersedeas bond requirement against
the restriction of access to an appeal unfettered by execution
on the underlying judgment, it would seem that the restrictions
imposed by the supersedeas bond requiremEnts are neither
onerous nor unreasonable.

One must be mindful that the

appellant has had his day, at least before the trial court with
the commensurate opportunity to present evidence and be heard,
yet was unsuccessful.

The property rights of the successful

litigant in the ordered recovery must be considered as well.
Reasonable procedural provisions to safeguard litigated
property rights have been judicially sanctioned by the United
States Supreme Court.

Further, execution on a money judgment -
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pending appeal does not moot•the appeal or require dismissal of
the appeal.' -If the judgment of the trial court is reversed on
appeal;-the judgment creditor is liable to the appellant in
restitution.

Mandatory supersedeas bond requirements do not

result in the denial of an appellant's due process rights when
.the appellant lacks the financial ability to post adequatesecuri'ty to protect the appellee and execution on the judgment
transpires pending the appeal.

A different conclusion would be mandated under the
procedural scheme in Texas prior to the recent amendments to
Appellate,rules 47 and 49 if the judgment debtor were rigidly
and absolutely required to post a supersedeas bond in the
amount of the judgment, interest and costs when the judgment.
debtor would be seriously injured by this precondition to
forestall execution AND could by the posting of alternate
security otherwise protect the judgment creditor. This prior
practice created the potential for an unreasonable precondition
which would deny access to an effective appeal. Under the
amended scheme however, whereby both the trial court and the
appellate court on review may order alternate security which
protects the successful trial'court litigant and also
forestalls execution, the absolute and unreasonable
precondition is removed.

-11-
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July 10, 1989

Mr. Luther Soules
175 E. Houston Street
Republic of Texas Plaza-10th Floor
San Antonio, TX 78205

RE:

Special Report on Modifications to TRAP Rules 47 & 49Concerning Security on Appeal

Dear Luke:
Enclosed is a "marked-up" version of Appellant Rules 47 & 49
to reflect;
1)

Modification of the standard for security on appeal
conformity
Senate
Bill
134,
with
in
effective
September 1, 1989, (attached is the Bill and its
enrolled form) and,

2

Modification of Appellant Rule 49 (b) to clarify the
Texas Supreme Court's authority to review security
on appeal
for excessiveness.
concern was
This
raised in Justice Kilgarlin's letter to you of April
25, 1988. (attached)
I noticed in going through the
Supreme Court Advisory Committee materials from our
May meeting,
that
the
COAJ
did
not
concur
in
recommending a rule change to Rule 49(b). (See
attached)

I believe that this addresses all of the concerns raised on
this subject.
If I can be of any further assistance in this
matter, please feel free to contact me. I will be present to
report on this matter at our meeting this Saturday.

Sincerely,

Elaine A. Carlson
Professor of Law

I
I

Rule 49.
(a)

Appellate Review of Bonds in Civil Cases
Sufficienc4_

The

sufficiency/" of -a cost or

supersedeas bond or deposit or the sureties thereon or of
any other bond or deposit under Rule 47 shall be reviewable
by the appellate court for in[sufficiency] of the amount or
of the sureties or of the securities deposited, whether
arising from initial in[sufficiency] or from any subsequent
condition which may arise affecting the sufficiency of the
bond or deposit.

The court in which the appeal is pending

shall, upon motion showing sdel°: insufficiency, require an
additional bond or deposit to be filed with and approved by
the clerk of the trial court, and a certified copy to be
filed in the appellate court. [If the appellate court finds
that the amount of security is excessive, the appellate
court may reduce the security accordingly.]
(b)

Appellate Review of Suspension of Enforcement of
j
Judgment Pending Appeal .
The trial ^ou rt'ofd^
=s^•ant®
^
to-Rule 4-7 is subject to review
„a-motion to the eeurt-ef
appeals [appellate court]f.'C^uch motions shall be heard at
the earliest practical time. The appellate court may issue
such temporary orders as it finds necessary to preserve the
rights of the parties.
The eet^r^-ef-appeais [appellate court] reviewing [of]
the trial court's order may require a change in the trial
court's order.

The eeurt-ef-appeals [appellate court] may

remand to the trial court for findings of fact or the taking
of evidence.
(c)

(No change.)

i

CLERK

JUSTiCES

April 25,

1988

I
I
I

Mr. Luther H. Soules, III, Chairman
Supreme Court Advisory Committee
Soules & Reed
800 Milam Building
San Antonio, Texas 78205
Dear Luke:
1.
Enclosed is a memo discussing problems with Tex. R. Appt
P. 49(a) and 49(b). The memo concludes that the supreme court
may not have the authority to review a supersedeas bond for
excessiveness.

I

I

Tex. R. Civ. P. 687(e)'still says 10 days on TRO's. it'
2.
needs to conform with new Tex. R. Civ. P. 680.
Enclosed are the new rules for the Dallas CA. Please
3.
look over them and advise me if they can be approved.'
4.
Tex. R. Civ. P. 201-5 states that "depositions of a
party . . . may be take
n the county of suit subject to the
Rul,^166b."
provisions of paragraph 4
I can't for the life of

me see how Tex. R. Civ. P. 166bF4 is involved.

WWK:sm

Encl.

1
I
I
I

I

I

DISCUSSION: Tex. R. App. P. 47 pertains to the establishment
of a supersedeas bond for various types of judgments. This
rule was amended by Supreme Court order of-July 15, 1987,
effective January 1, 1988. The current version of Rule 47
contains section (k). The language in-this new section provides
the TC with continuing jurisdiction over a supersedeas bond
during the pendency of an appeal, even after the expiration

of the TC's plenary power.-Section (k) also authorizes the TC to
modify the amount of a bond upon a finding of changed circumstances.
The TC's exercise of discretion under this rule is subject to
review under Rule 49.
Tex. R. App. P. 49 pertains to appellate review of the
TC's discretion in setting and modifying a supersedeas bond.
This rule was amended at the same time as Rule 47.
ISSUE: As a result of the amended langauge to Rule 49, I am
concerned that it no longer provides the Supreme Court with
jurisdiction to review a supersedeas bond for excessiveness as
opposed to insufficiency. This motion apparently presents a
matter of first impression under amended Rule 49.
Tex. R. App. P 3(a), which contains definitions of
ANALYSIS:
terms used in the rules of appellate procedure is the starting
point for review. This rule- defines the term "Appellate Court"
to include: "the courts of- appeals, the Supreme Court and the
Court of Criminal Appeals." In interpreting Rule 49, this
definition will be applied.

Section (a)-of Rule 49
The amended language of Tex. R. App. P. 49(a) did not
substantially alter the p:-evious version of this section. The
amended version is set forth below:

r_
^

By applying the definition of "Appellate Court" as. "
set forth in Rule 3(a), section (a) of Rule 49 still enables
the Supreme Court to review a supersedeas bond for insufficiency.
The rule contemplates the situation where a judgment creditor
complains that the amount of a supersedeas bond is insufficient
to adequately protect his interest while hisability to execute
on his judgment is suspended. It does not address the situation
where the judgment debtor.complains that the amount of a supersedeas
bond is excessive.
Section (b) of Rule 49

The previous version of section (b) is set forth below:

In accordance with the definition of "Appellate Cou,.-t" as
set forth in Rule 3(a), the Supreme Court clearly was empowered
to review for excessiveness a supersedeas bond. However, this
language has been entirely deleted from the current version of
section (b) as amended by the Supreme Court. This language was
retained in the current version of section (b) to Rule 49 which
was adopted by the Court of Criminal Appeals.

The basis of my concern that Rule 49 no longer provides
the Supreme Court with jurisdiction to review a supersedeas
bond for excessiveness, is founded in the interpretation of
three key sentences in the amended language of section (b).
The first key sentence states that: "The trial court's
order pursuant to Rule 47 is subject to review by a motion to
the court of appeals." This language provides that when the
trial court modifies the amount of a supersedeas bond, upon a
finding of changed circumstances, the court of aopeals by
motion can review the decision. When read in conjunction with
section (a), this enables the court of aopeals to review a supersedeas bond for excessiveness as well as for insufficiency.
If the drafters had intended to also enable the Supreme Court
to review a supersedeas bond for excessiveness, they would
have employed the term appellate court as defined in Tex. R.
App. P. 3(a).
However, in the second key sentence of section (b) to
amended Rule 49, the drafters did make this distinction: "The
appellate court may issue such temporary orders as it finds
necessary to preserve the rights of the parties." This language
clearly authorizes the action this court took on April 8th in
granting movant's motionfor a temporary order to stay enforcement
of the TC order increasing the supersedeas bond.
In the third key sentence, the drafters again change terms to
apparently make a distinction: "The court of appeals reviewing
the trial court's order may require a change in the trial
When read with the first sentence of section
court's order."
(b), this language permits the court of appeals to decrease the
amount of a supersedeas bond upon a determination that it is
excessive.
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CONCLUSION: Based upon the plain language in the amended version
of section (b), and as read in conjunction with section (a) and
Rule 47, it does not appear that the drafters restored the
authority of this court to review a supersedeas bond for
excessiveness.
Sections (a) and (b) of Rule 49 permit a court of appeals
to review for insufficiency and excessiveness a supersedeas
bond and to change the amount of the bond accordingly. These
sections enable the Supreme Court to review a supersedeas bond.
only for insufficiency.
The rule does, however, authorize the
Supreme Court to issue a temporary order to preserve the rights
of the parties.
A review of the Supreme Court Advisory Committee Minutes
of June 16-27, 1987, does not indicate whether this distinction
was actually intended.
The Minutes do show that the drafters
were concerned with providing a method of review when a TC
exercises its discretion, under Rule 47, before or during attachment
of jurisdiction by a court of appeals. However, the Minutes do
not indicate that a method of review for excessiveness was
contemplated for when a TC increases the amount of a supersedeas
bond during the period of time after a court of appeals denies
a final motion for rehearing and before the time that this
court acquires jurisdiction of the matter. Section (b) of Rule
49 also does not provide for review for excessiveness of a
supersedeas bond that is increased by a TC after the Supreme
Court has obtained jurisdiction of the matter. In the present
case, the TC increased the amount of the bond approximately
one"week before the movant filed his application for writ of
error with this court.

This ambiguity can be remedied by substituting the term
eac of
for the te:m "Court o
"Appelate ou_
the sentences in section (b) of Rule 49.

Rule 49.

Appellate Review of Bonds in Civil Cases

(a)

(No change.)

(b)

Appellate

Review

Judgement Pending Appeal.

of

Suspension

to

Enforcement

of

The trial court's order pursuant to

Rule 47 is subject to review by a motion to the
[appellate court).

Such motions shall be heard at the earliest

practical time. The appellate court may issue such temporary
orders as it finds necessary to preserve the rights of the
parties.

court for findings of fact or the taking of evidence.
(c)

(No change.)

May 15, 1989

Re:

NEW YORK
LOS ANGELES

Committee on Administration of Ju$tice

Mr. Luther.H. Soules III
Soules & Wallace
800 Milam Building
San Antonio, Texas 78705-2230
Dear Luke:
I enclose my proposed revision of Bill Dorsaneo's
drafted amendment to Texas Rule of Appellate Procedure
40(a)(4):

"(c) Unless the scope of an appeal is limited in
accordance with this Rule 40(a)(4)(A), any appellee
who has been aggrieved by the judgment can seek a more
favorable judgment against any party to the appeal by
cross-point as an appellee in the'courts of appeals
without perfecting a separate appeal. To seek a more
favorable judgment against one who is not a party to
the appeal, however, an appellee must perfect a
separate appeal."
The intent of my proposal is to let a party know it
may be involved in an appeal no later than 90 days after the
judgment is signed.
The danger is that a party against whom
the appellant has no complaint may close its file and not worry
about what the record contains, only to find that a co-appellee
has raised cross-points against it many months later.
Very truly yours,

RT/sp

(4) Notice of Limitation of A-abeal. No attenrot to limit the scope of an appeal•shall be effective as to a party adverse to the appellant unless the severable portion
of the judgmezt frcan which the ao?-xeal is taken is designated in a notice served on the
adverse party within fifteen days after judgment is signed, or if a nbtion for new trial
is filed by any party, within sevent-v-five days after the judgment is signed.

Rule 40.

which the anpeal is
en is esignated in a notice served on the adverse party all parties
i
to the suit within ifteen days after judgmen^c is signed, or if a motion for new
is i e
y any par _, within seventy-five days after the judgment is signed.
(B )

^^`
`

If the sc¢pe of an appeal is lir.Lited in accordance with this Rule 40(a)(4),

the entire judgm t is subject to apz^e ate review. Once an un imit
a:^ore

avorab

appeal has been

]u ^zt in the courts o f anneal by crosspoint as an appellee without

Brief statement of reaso-ns for requested c'nanges and advantages to be
served by proposed new Rule:
Rule 74(e) of the Rules of Appellate Procedure conteruolates that any
party aggrieved by a judgment may aresent cross-points as an appellee, even if it
has not perfected'an appeal,. except when the judgme1t is severable and the appeal
has been limited by the appellant to a severable portion. Recent courts of apneals
decisions have expansively interpreted the exception to deny jurisdiction of •
appellees' cross-points even in two-partv cases. The mecnanism for limiting appeals
provided by Rule.40(a)(4) is nroving inadeouate to abrogate the effect of those
decisions.
Uncertainty over when a cross-point requires an independent appeal will result
in precautionary perfection of appeals by appellees, renderi:ng the intent behind
74(e), to simplify the proceduralburden placed on appellees and to reduce dupl.:icatio:
at the arnpellate level, a nullity. The proposed amendments will clarify the requirernents.

Respectfully submitted,

I
I

I
I

January 31, 1989

Luther H. Soules III
Soules & Wallace
Republic of Texas Plaza
175 East Houston St.
San Antonio, Texas 78205

2230

Re:

Texas Rules of Appellate
Procedure 4, 5 and 40

Dear Luke,
Enclosed please find proposals for amendment of Appellate
Rules 4, 5 and 40 together with explanatory memoranda. Can these
be added to the agenda for our May 26-27 meeting?
Best wishes,

William V.

Dorsaneo, III
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M E M O R A N D U M

TO : The Committee on Administration of Justice
FROM:

William V. Dorsaneo III (with Ruth A. Kollman)

DATE:

January 30, 1989

RE . Requirement that appellees perfect an appeal
in order to assign cross-points of error

Rule 74(e) of the Texas Rules of Appellate Procedure
contemplates that any party aggrieved by a judgment may present
cross-points as an appellee, even if it has not perfected an
appeal.

The only exception is when the judgment is severable and

the appeal has been limited by the appellant to a severable
portion.

Both the history of Appellate Rule 74 and Texas Supreme

Court decisions support this construction.

However, through

expansive interpretation of the exception, recent lower court
decisions in both multiple-party and two-party cases have
developed unnecessary procedural requirements.

The purpose of

this memorandum is to explore the scope of the exception and to
suggest a revision to Rule 40(a)(4) to solve the problem.
Development in the Texas Supreme Court

Prior to the adoption of the Texas Rules of Civil Procedure
in 1940, the procedural picture was drawn in cases like
Barnsdall Oil Co. v. Hubbard, 130 Tex. 476, 109 S.W.2d 960
(1937).

In that case, numerous parties disputed title to two

separate tracts of land. Several parties perfected an appeal
complaining of the judgment of the trial court concerning one of
1

the tracts.

The appellee sought to assign cross-points of error

related to the second tract.

As a result of limiting language

in the appeal bond, the appellants did not contest and explicitly
did not appeal that portion of the judgment. The Texas Supreme
Court held:
We think it likewise obvious that the [appellee] was
attempting to have the Court of Civil Appeals revise
the judgment of the trial court affecting its 25-acre
tract, rather than merely urge counter propositions by
cross assignments in the appeal affecting the 84 acres.
This it manifestly could not do without prosecuting an
appeal from that part of the judgment.
Id. at 964 (citations omitted).
Shortly after deciding Barnsdall, the Texas Supreme Court
obtained legislative authority to promulgate new Texas rules of
procedure.

The resulting Texas Rules of Civil.Procedure were

published and made effective as of September 1, 1941.
One of the new rules, not based on any prior statutory rule

I
I
I
I
I
I
I
I

of.procedure but reflecting the existing practice, was Rule 420:
The
brief for the appellee shall reply to the points relied upon by
appellant in due order when practicable, and in case of crossappeal the brief shall follow substantially the form of the brief
for appellant.
That rule was only in effect for

TEX.R.CIV.P. 420 (Vernon 1941).
four months.

After publication and discussion of the

ramifications of the new rules, changes were proposed.

Amended

Rule 420, effective--December 31, 1941, read as follows:
The brief of the appellee shall reply to the points
relied upon by the appellant in due order when
practicable; and in case the appellee desires to
complain of any ruling or action of the trial court,
his brief in regard to such matters shall follow
substantially the form of the brief for appellant.
2
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TEX.R.CIV.P. 420 (Vernon Supp. 1941). The substitution of the
language "in case the appellee desires to complain of any ruling
or action of the trial court" for the earlier "in case of crossappeal" wording suggests the drafter's intention to allow an
appellee to present cross-points without having to perfect-anappeal.

With only minor textual changes which reflect its

applicability to civil cases only, Rule 74(e) of the Texas Rules
of Appellate Procedure is substantially identical.
The drafters of Rule 420 must have placed great importance
on simplifying the procedural burden placed on appellees to have
made such an amendment so quickly after adoption. Commentaries
available after the promulgation of amended Rule 420 support this
view.

In 1944, the Texas Bar Journal published a series of

questions concerning the new rules,

with responses provided by

three rules committee members. (Stayton., Carter, and Vinson).
Their answer to a question concerning cross-points by nonappealing parties supports a reading of the amended Rule 420 as
allowing cross-points without requiring appellee to perfect an
appeal:
Laying aside.consideration of complaints by one
appellee against another appellee ... , we are of the
opinion that appellee inthe Court of Civil Appeals
may, without cross-appeal or cross-assignment of error,
urge against appellant any complaints concerning the
matter as to which-the appellant has perfected his
appeal, by the use of "points" in his brief. Crossappeal was mentioned in original Rule 420 but the
amendment to the rule omits mention of it. It is not
necessary in Texas as to any complaints concerning the
matter brought up by appellant; and that ordinarily
means all complaints that appellee has.
In some cases,
however, appellant may sever, that is, take up a part
3
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only of the matter as it stood in the trial court.
In such cases ... appellee may not complain of
anything within the scope solely of the part not
brought up.

I
I

7 Tex.B.J. 15 (1944). The notes to Rule 420 published with the
1948 amendments contain similar language and also support that
analysis.

Interpretation of Rules by Subcommittee, TEX.R.CIV.P.

420 (Vernon 1948).

More authoritatively, the Supreme Court of Texas explained
its interpretation of former Rule 420 as follows:
This rule of practice, which does away with the
necessity for prosecuting two appeals from the same
judgment and bringing up two records, is well founded
and should not be departed from except in cases where
the judgment is definitely severable and appellant
strictly limits the scope of his appeal to a severable
portion thereof.
Dallas Electric Supply Co. v. Branum Co., 143 Tex. 366, 185
S.W.2d 427, 430 (1945).

I
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The exception articulated in Branum is a narrow one. it is
three-pronged as well as conjunctive: (1) the judgment itself
must be definitely severable; and (2) appellant must strictly
limit the scope of its appeal; and (3) the limitation must be to
a severable portion of the judgment.
The seminal modern case which articulates the proper
analysis is Hernandez v. City of Fort Worth, 617 S.W.2d 923 (Tex.
1981). The Texas Supreme Court cited Branum in overruling the
Court of Civil Appeals' holding that it had no jurisdiction to
consider appellees' cross-points.

The cross-points asserted that

the trial court had erred in failing to render judgment for all

I
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the relief to which appellees were entitled. The Court
emphatically reiterated its holding in Branum:
It is not necessary to perfect two separate and
distinct appeals, unless the judgment of the trial
court is definitely severable, and appellant strictly
limits the scope of his appeal to a severable portion.
Id. at 924. The Court went on.to specifically repudiate an
intermediate appellate court's opinion to the contrary in RIMCO
Enterprises, Inc. v. Texas Electric Service Co., 599 S.W.2d 362,
366-67 (Tex. Civ. App. -- Fort Worth 1980, writ ref'd n.r.e.).

After Hernandez the issue appeared to be resolved.
Unfortunately, it was not. As explained below, the courts of
appeals developed poorly-defined exceptions to the high Court's

I

holdings in Branum and Hernandez that have obscured and
undermined the general rule. As Robert W. Stayton observed in

I
I
I
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his introduction to the first official publication of the new
rules in 1942:
The Texas Rules ... are beset by certain dangers,
namely, that future legislative enactments and the
decisions of the many intermediate appellate courts,
each practically immune from prompt centralized
guidance and control, may tend to cause the rules to
disappear and the former systems to be reinstated. ...
Stayton, Introduction, TEX.R.CIV.P. (Vernon 1942).
The earlier practice of requiring all appellees to perfect
an appeal before asserting cross-points is gradually creeping
back.

The following paragraphs show how this wrongheaded trend

has evolved.

5
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The Courts of Appeals Cases
In 1968, the El Paso court cited both Barnsdall and Branum,
without discussing the impact of the 1941 amendment to Rule 420,

I
I
I

in expressing reservations about the jurisdiction of the court to
consider appellees' cross-points in a multiple-party case. Scull
v. Davis, 434 S.W.2d 391 (Tex. Civ. App. -- El Paso 1968, writ
ref'd n.r.e.).

The Court nonetheless considered and overruled

the cross-points.

Id. at 395.

The First Court also considered the issue in connection with
multiple-party litigation in 1984 in Young v. Kilroy oil Company
of Texas, Inc., 673 S.W.2d 236 (Tex. App. -- Houston [1st Dist.]
1984, writ ref'd n.r.e.). Most of the current requirements for
independent perfection of appeals by appellees can be traced
directly to this decision. Hence, its procedural history is
described in detail.

I
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In Young the plaintiff sued 1) his employer, 2) the operator
of the lease and 3) the owner of the offshore drilling platform
where his injury occurred. The operator cross-claimed against
the

employer

for

contractual indemnity.

The plaintiff entered

into a Mary Carter Agreement with his employer and the owner.
The jury found the employer 50% negligent, the operator 40%
negligent, and the plaintiff 10% negligent. Damages were found
to be $505,000. Despite these findings, the trial court rendered
judgment notwithstanding the verdict.

The court's decision was

based on its determination that the employer owed contractual
indemnity to the operator, combined with the provisions of the

6
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Mary Carter Agreement.

The net result was a take-nothing

judgment as to plaintiff and a judgment in favor of the operator
against the employer for attorneys' fees. Only the plaintiff
perfected an appeal.
The employer filed a cash deposit in lieu of a supersedeas
bond when the operator attempted to execute on the judgment some
seven months later.

I
I
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The trial court found that the employer had'

not properly perfected an appeal. The court vacated the writ of

I
I

supersedeas, disbursed the amount of the judgment to the
operator, and returned the remainder of the deposit to the
employer.
The employer attempted to assert cross-points on appeal
which alleged error in the judgment in ordering the employer to
pay the operator's attorney's fees, and in the order vacating the
writ of supersedeas and foreclosing on the cash deposit. The
court of appeals denied jurisdiction of the cross-points, stating
that the cross-points placed the employer in the role of an
appellant and required the timely perfection of an appeal by the
employer. Id. at 242.
In Young the First Court cited both Hernandez and Scull in
support of its holding that the right of an appellee to use
cross-points to obtain a better judgment without perfecting an
independent appeal--"is--subject to the limitation that such crosspoints must affect the interest of the appellant or bear upon
matters presented in the appeal." Id. at 241 (emphasis in
original; citations omitted).
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After Young was decided other appellate courts cited it in

i
support of holdings which enlarged the exception further. For
example, in 1987 the Beaumont court relied upon Young when the
issue arose in a multiple-party case. Miller v. Presswood, 743
S.W.2d 275 (Tex. App. -- Beaumont 1987, no writ). The court
observed that no portion of the judgment was favorable to the
appellee and held that "[a] cross-point that is not directed to
the defense of the judgment against an appellant places the party
asserting the cross-point in the role of an,appellant," and
requires the independent perfection of an appeal.

Id. at 279.

The Beaumont court quoted directly from Young in Gulf States
Underwriters of La. v. Wilson, 753 S.W.2d 422, 431 (Tex. App. -Beaumont 1987, no writ). The court considered and sustained a
cross-point related to the method of payment of the judgment but

I

denied jurisdiction of a cross-point that complained that the
judgment in appellee's favor should have been joint and several
as to the appellant and the appellant's co-defendant. The court
held that it had no jurisdiction over the cross-point because the
appellant had directed no points of error toward the codefendant.

The Beaumont Court reasoned that the co-defendant

was, therefore, not a party to the appeal, and without an
independent appeal the appellee could not assign cross-points as
to the co-defendant. Id. at 431-432.
The Corpus Christi Court came to a similar conclusion in
holding that a separate appeal should have been perfected when an
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appellee presented cross-points as to a party who had not joined
the appellant in the appeal. Yates Ford, Inc. v. Benavides, 684
S.W.2d 736, 740 (Tex. App. -- Corpus Christi 1984, no writ). See'
also City of Dallas v. Moreau, 718 S.W.2d 776 (Tex. App. -Corpus Christi 1986, no writ) (where the appellee's cross-points
concerned the granting of a summary judgment in favor of two of
the defendants; the third defendant had appealed a judgment
against it based on a jury verdict).
The San Antonio court recapitulated one variation of the new
rule in simple terms: "An appellee may not.assign cross points
against a co-appellee unless he perfects his own appeal."
Southwestern Bell Telephone Co. v. Aston, 737 S.W.2d 130, 131

(Tex. App. -- San Antonio 1987, no writ). Yet more recently in
Bonham v. Flach, 744 S.W.2d 690 (Tex. App. -- San Antonio 1988,
no writ), the same court stated: "There being no limitation in
connection with appellant's appeal from the judgment below, we
must consider the cross-point of error." Id. at 694.
As a number of commentators have noted, a line of recent
opinions out of the Dallas court found no jurisdiction over
cross-points in both multiple-party and two-party appeals.
First, in Miller v. Spencer, 732 S.W.2d 758,

761 (Tex. App. --

^

Dallas 1987, no writ), the Dallas Court cited Barnsdall (again
without considering the effect of the 1941 amendment to Rule

,

420), Yates and Young in a two-party appeal, where the appellees'
cross-points alleged error in the granting of the appellant's
motion to set aside a default judgment.

9
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The Dallas court also has broadened the Young exception in
Triland Inv. Group v. Warren, 742 S.W.2d 18, 25 (Tex. App. -Dallas 1987, no writ). Warren cited Young in requiring a
separate cost bond for an appellee to perfect appeal of cross- _
points "unrelated to the defense of the judgment or to the
grounds of appeal raised by [appellant]." The court further
complicated the issue by considering cross-points related to
evidentiary matters pertaining to submitted jury issues but
dismissing cross-points related to rulings of the trial court on
evidence pertaining to damages and on other causes of action
asserted by the'appellee. Id. at 25-26:
The Dallas court has also found no jurisdiction over crosspoints asserted by appellees in a series of recent cases:
Chapman Air Conditioning, Inc. v. Franks, 732 S.W.2d 737 (Tex.

I
I

App. -- Dallas 1987, no writ); Ragsdale v. Progressive Voters
League, 743 S.W.2d 338 (Tex. App. -- Dallas 1987, no writ); and
Essex Crane Rental Corporation v. Striland Construction Company,
Inc., 753 S.W.2d 751 (Tex. App. -- Dallas 1988, no writ).

Finally, the most recent Dallas Court of Appeals case of
Agricultural Warehouse v. Uvalle, 759 S.W.2d 691 (Tex. App. -Dallas 1988, no writ) took the trend to its logical conclusion.
Even in an essentially-two-party case (there had been a worker's
compensation carrier/intervenor and a defaulted co-defendant),
the court cited its own prior opinions in Essex and Chapman in
denying jurisdiction of appellee's single cross-point:

10
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By cross-point [appellee] complains that the trial
court erred in granting [appellant's] motion to
disregard jury findings and in failing to award
exemplary damages in the judgment. [Appellee's] crosspoint places it in the role of an appellant. As an
appellant, [appellee] must timely file a cost bond
pursuant to Texas Rules of Appellate Procedure 41(a).
As no cost bond was filed., he is not entitled to havehis cross-point considered.
Id. at 696 (citations omitted).

Recommendations

I
I
I
I
I
^
^

Given the above, it could be argued that the careful
practitioner should now always timely perfect an appeal -- win,

^

lose, or draw -- just to make sure he or she preserves the
client's right to bring cross-points as appellee. It is
difficult (and professionally perilous) to determine

when an

^

appellate court will find that a cross-point requires a separate
appeal and when it will not; the jurisdictional line is now not
only ill-defined, it is ambulatory. Once again, Judge Stayton's
prediction rings true:

the application of the rule has come full

circle.
Appellate Rule 40(a)(4) now provides a mechanism for notice
of limitation of appeal by an appellant, but the effects of

limitation or non-limitation are not explained in the rule. As

^

the line of cases decided since the enactment of the Rules of

^

Appellate Procedure indicate, broad exceptions to the concept
that an appellee may obtain a better judgment by cross-point,
within perfecting an independent appeal, have been devised. The

11

most expeditious way to clarify the requirements would be to
revise Rule 40(a)(4) of the Texas Rules of Appellate Procedure as
follows:

I
I
I
I
I

(4)

Notice of Limitation of Appeal.

(A)
No attempt to limit the scope of an
appeal shall be effective as to any party
unless the severable portion of the judgment
from which the appeal is-taken'is designated
in a notice served on all parties to the'suit
within fifteen days after judgment is signed,
or if a motion for new trial is filed by any
party, within seventy-five days after the
judgment is signed.
(B)
If the scope of an appeal is
limited in accordance with this Rule
40(a)(4), any other party may cross-appeal
any other portion or portions of the judgment
by timely perfecting a separate appeal.
(C)
Unless the scope of an appeal is
limited in accordance with this Rule
40(a)(4), the entire judgment is subject to
appellate review.
Once an unlimited appeal
has been perfected by any party, any other
party wh-o_has-b.e.en-a.gg-r-ieved--b•y-th-e j•udgment--4-_
may seek a more favorable judgment in the
courts of appeal by cross-point as an
appellee without perfecting a separate
appeal.
In the words of the Dallas Court of Appeals (albeit on
another jurisdictional question), until the issue is resolved
"[t]he appellate court's jurisdiction [must now] be determined
case by case, and litigants ... have no assurance of the court's
jurisdiction until such a determination [is] made. To make
jurisdiction depend on such a'degree' of difference is to thwart
the purpose behind the rules of appellate procedure." Brazos
Electric Power Cooperative, Inc. v. Ca1leL, 734 S.W.2d 126 (Tex.
App. -- Dallas 1987, no writ).

I
I
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REPORT

December 1, 1988

of the
COMMITTEE ON THE ADMINISTRATION OF JUSTICE
i
The Committee on the Administration of Justice has been divided into
subcommittees which tract those of the Supreme Court Advisory Committee to
which it reports its proposals regarding the Texas Rules of Civil Procedure.
The first meeting of the new bar year was held September 10, 1988 at which
time there was discussion of proposed Local Rules following a report by Luther
Soules, Chairman of the Supreme Court Advisory Committee and the Court's Subcommittee on Local Rules.

Mr. Soules presented a proposed draft of the rules

for consideration and input. Professor William V. Dorsaneo, III, Chairman of
COAJ's Subcommittee on Local Rules, has done a considerable amount of work on
the project.

A number of other matters came before the committee for dis-

cussion and various proposed Rules changes were referred to appropriate subcommittees.
At its meeting held November 19, Judge George Thurmond, Chairman of the
Judicial Section, reported'that a draft of the Local Rules was presented during the recent Judicial Conference in Fort Worth. He stated that the members
attending the Conference were divided into five groups to study the draft and
a member of the Advisory Committee acted as moderator to each group. The
final work product will serve as a guide for judges over the state after its
approval.
A report was made by Judge Don Dean, a member-of _the Subcommittee on
Rules 1-165a.

Some changes were proposed to Rule 21a to bring approved

delivery practices more current as delivery means-and technologies have significantly changed since 1941.

The changes will be put into written form and

presented to the full committee at its January mee.xing.for action as required
under the committee's bylaws.

Changes to Rule 72 were also proposed which will

bring copy service more current and this amenclinent will be presented in written
form at the next meeting.
Four Rules changes are being considered by the Subcommittee on Rules
166-215 which is chaired by Guy Hopkins. Mr. Hopkins was unavoidably absent
from the November meeting and reports on these Rules were deferred.
Charles Tighe, Chairman of.the^Sibcommittee on Rules 216-314, reported
that the group has considered Rule 245 and, on the recommendation of Mr.

Soules, would recommend a revision at the next meeting to change notice of
"not less than ten days" to "not less than forty-five days" as the period
prior to trial for jury fee and demand was extended from ten to thirty
days and the increase from ten to forty-five days would permit a party
who receives a non-jury setting together with an answer to preserve its
right to trial by jury and avoid an otherwise essential but burdensome
practical requirement to make demand and pay the jury fee in all cases
when they are filed, thus clogging the jury dockets unrealistically and
unnecessarily.

Mr.Tighe said it would be necessary_to consider this

change along with^Rule 216-which provides for.-the filing

jury fee.

He said the subcommittee was also considering Rules 223 and 224'which deal
with the jury list.
--__Mr. James 0'Leary.._said his Subcommittee on Rules 315-331 was looking
at Rule 324(b) where motion for a new trial is required. A question has
`^
arisen-with regard to venue for a new trial and the group feels this needs
study.
With regard to the Texas Rules of Appellate Procedure, Judge J.
Curtiss Brown;"chairman; reported that a proposal has been received regarding TRAP Rules 4 and 5 which relate to the question of the time of
filing of_records,_briefs and other instruments.

He said the subcommittee

did not feel that a real problem__existed with these two Rules but would look
at them more closely to determine if revisioiis-should be made.
A complaint regarding Rules 40 and 53j was received from a district
judge regarding a problem-faced by a court reporter in his jurisdiction who
prepared a lengthy statement of facts-fo`r an indigent party as required
under Rule 40 but who was refused payment for his services under Rule 53j.
The s'1L:.C:iEidttee considered the matter but rCCo^InucllLLCd that no action be
taken on these Rules at this time and that the matter be removed from the
docket, recognizing that there may be a greater problem with the Rules in the

future.
With regard to TRAP Rule 100, Judge Brown referred to a copy of a
proposed change to the Rule which has been circulated to the full committee.
The proposed amendment will clarify the Rule by providing that en banc review may be conducted at any time within a period of plenary jurisdiction of
a court of appeals. He moved that the change be approved and his motion was
seconded and adopted.

I
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I
The meeting was then held open for discussion of any Rules problems
which might need to be addressed. It was mentioned that "legal holidays"
differ from county to county, and discussion was also held on certain Rules
of discovery and the possibility of having a limit on the number of interrogatories that may be made.
The Committee will meet again on January 14, 1989 at which time final
action will probably be taken on a number of the items presently under consideration.

I
I
I
I

Stanton B. Pemberton, Chairman
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ATTORNEYS AT LAW
A PROFESSIONAL CORPORATION

WAYNE I. FAGAN
SAN ANTONIO, TEXAS 78205-2230

ASSOCIATED COUNSEL

(512) 224-9144

May 17, 1989

Mr. Russell McMains
Edwards, McMains & Constant
P.O. Drawer 480

Corpus Christi, Texas 78403
Re:

Proposed Changes to Texas Rule of Appellate Procedure

Dear Rusty:
Enclosed please find a copy of a letter sent to me by
Justice Nathan L. Hecht regarding proposed changes to Rules 4, 5,
40, 51, 84, 90, 182(b), and 130(a). Please be prepared to report
on this matter at our next SCAC meeting. I will include the
matter on our next agenda.
As always, thank you for your keen attention to the business
of the Advisory Committee.
1-1%
very tr'uly yours,

LUT^ER H. SOULES III
LHSIII/hjh
Enclosure
cc:
Honorable Stanley Pemberton

I
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May 15, 1989

I

Luther H. Soules III, Esq.
Soules & Wallace
Republic of Texas Plaza, 19th Floor
175 East Houston Street
San Antonio TX 78205-2230
Dear Luke:
Please include on the Advisory Committee's next agenda the
following issues which have arisen recently during conferences of
the Supreme Court:
1.
Regarding TRCP 267 and TRE 614: May "the rule"
be invoked in depositions?
2.
Should there be general
Regarding TRCP 330:
Should
rules for multi-district litigation generally?
there be rules prescribing some sort of comity for
litigation pending in federal courts and courts of other
states?

I
I
I
I
I

2.
Regarding TRAP 4-5: Should the filing period
be extended when the last day falls on a day which the
court of appeals observes as a holiday even though it is
not a Saturday, Sunday, or legal holiday.?
3.
Regarding TRAP 84 and 182(b): Should an appellate court be authorized to assess damages for a frivolous appeal against counsel in addition to a party?
Should the courts of
4.
Regarding TRAP 90(a):
appeals be required to address the factual sufficiency
of the evidence whenever the issue is raised, unless the
court of appeals finds the evidence legally insufficient?

What is the effect of
Regarding TRAP 130(a):
5.
filing an application for writ of error before a motion
for rehearing is filed and ruled upon by the court of

I
I
I
I
I
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Luther H. Soules III, Esq.
May 15, 1989 -- Page 2

I
I
I
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appeals? Does the court of appeals lose jurisdiction of
the case immediately upon the filing of an application
for writ of error, or may.the appellate court rule on a
later-filed motion for rehearing, even if the ruling
involves a material change in the court's opinion or
judgment? See Doctors Hospital Facilities v. Fifth Court
of Appeals, 750 S.W.2d 177 (Tex. 1988).
Two additional matters I would appreciate the Committee
considering are whether to incorporate rules on professional
conduct,
such as those adopted in Dondi Properties Corp. v.
Commercial Savings and Loan Ass'n, 121 F.R.D. 284 (July 14, 1988),
and whether the electronic recording order should be included in
the rules.
Also, please include on the agenda the issues raised in the
enclosed correspondence.
Thank you for your dedication to the improvement
rules.

of Texas

I
I
I
I
I
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March 2, 1989

Honorable Mary M. Craft, Master
314th District Court
Fami.ly Law Center
4th Floor

1115 Congress
Houston, Texas 77002
Dear Master Craft:
Chief Justice Phillips has referred to me, as the Justice
having primary responsibility for oversight of the rules, your very
insightful letter regarding indigent civil appeals.

I hope if you have additional suggestions you will feel free
to let me know.

Sincerely,

Nathan L. Hecht
Justice
NLH:sm
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Mr. Thomas S. Morgan
2500 N. Big Spring
Suite 120
79705
Dear Tom:

I read your article in the last Juvenile Law Section
Newsletter, and I agree that appealing a del i nquency case for an
indigent client is tricky. However, I have been concerned for
some time about the problem of civil. appeal.s for all indigents and
offer the following thoughts.

I

An indigent's appeal in a criminal case differs from that
in a civil case in that a criminal appellant is only required to
file a written notice of appeal in the trial ::ourt wi.thi.n 30 days
of the judgment's signing. T.R.App.P. 41(b)(1). The c]erk is
required to forward a copy of the notice of appeal to the
appellate court and the attorney for the state. T.R.App.P.
40(b)(1).
A pauper's affidavit requesting a free statement of
facts may be filed in the trial. court within the same 30-day
period.
T.R.App.P. 53(j)(2).
Apparently the pauper's affidavit
is seldom challenged, especially if appellant had appointed tri.al
counsel.
This procedure in indigent criminal appeals i.s substantially different from that in ci.vil indigent appeals.
THE PROCESS IN INDIGENT CIVIL APPEALS

I

Presently, the procedure for appeal on behalf of an

1'.' An affidavit of inability to pay c-osts (as an alternative to a cost bond) must be filed by appellant with the clerk
of the trial. court within 30 days after si.gning of the order which
is being appealed. T.R.App.P. 40(a)(3)(A). Appeal is then perfected.
T.R.App.P. 41(a)(1).
2.
Notice of the filing cf appellant's affidavit must be
given by appellant to the opposing party or his attorney and to
the court reporter of the court in which the case was tried wi.thi.n

Mr. Thomas S. Morgan
February 9, 1989
Page 2

two days after the filing. Without notice the appellant "shall
not be entitled to prosecute the appeal without paying the costs
or giving security therefor." T.R.App.P. 40(a)(3)(B).
3.
Any contest to the affidavit (by a party or court
officer) must be filed within 10 days 'after notice is received.
If a contest is filed a hearing is set by the court and notice
given by the clerk. T.R.App.P. 40(a)(3)(C). The court must rule
against the affidavit by signed order within 10 days of filing of
the contest or the affidavit is taken as true. T.R.App.P.

0

THE PROBLEMS

I
I
I
I
I
I

At first glance these rules would appear to facilitate
indigent appeals, but the opposite is true. As you point out,
many attorneys who practice primarily criminal law, or civil law
for paying clients, are not familiar with the procedure and
inadvertently lose their right to appeal.
The possi.bi_l.i.ty of losing a right to appeal because of
failure to gi.ve proper notice is obvious from the cases you
mentioned and others. For example, In re V.S., 746 S.W.2d 500
(Tex. App.--Houston [1st Dist.] 1988, no wr^.t), followed the
Corpus Christi. court's decisions in In re R.R. and In re R.H. In
V.G. an indigent's appeal from a certifi.cati.cn judgment was
-dismissed because the state's attorney did not receive the two-day
notice that a pauper's affidavit had been filed. Reading between
the lines in V.G., it is possible the D.A. actually knew^of the
filing of the pauper's affidavit and chose not to file a contest
in the trial court.

You may also have come across the Texas Supreme Court case
of Jones v. Stayman, 747 S.W.2d 369 (Tex. 1987),'a per curi.am
mandamus deci.si.on whi.ch,seemed to provide some hope that notice
requirements would be construed with flexibility. The trial court
in this termi.nation case had neglected to sign an order determining the contest or extending the time wi.thi.n 10 days of fi.l.ing
the contest. The state contended that a letter sent to the court
reporter one day after the affidavit of inability was filed
stating counsel's intention to request a free statement of facts
was inadequate under T.R.App.P. 40(a)(3)(B). The Court stated
that the letter, though "not a model of precision" sufficiently
fulfi.lled the purpose of the rul.e. The Court further noted that
1) the letter was timely mailed, and 2) the court reporter was
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Mr. Thomas S. Morgan
February 9, 1989
Page 3

present at the hearing and di.d not object to lack of proper
notice.
A recent case from Houston, Wheeler v. Baum, No. 01-8800919-CV, is presently pending before the Supreme-Court. Application for leave to file writ of mandamus was granted on February
2, 1989, docketed as No. C-8194. This is a termination case from
the First Court of Appeals in which the trial judge did not sign
the order determining the contest within the required 10 days from
the date of contest. The court of appeals relied on Bantuelle v.
Renfro, 620 S.W.2d 635 (Tex. Ci.v. App.--Dallas 1981 no writ), and
In re V.G., supra, and held that "giving of the 2-day notice to
the court reporter is mandatory and absent the notice, the
appellant cannot prosecute an appeal without paying costs or
giving security.
An objection at the hearing is not necessary
because if no notice is given, a hearing is not required."
Interestingly, the real party in interest, Harris County
Children's Protective Services, received its notice and filed a
contest, but objected to the lack of notice to the_court reporter.
No testimony was taken on the merits of the i ndi.gency c] ai.m of
appel.lant.
A similar case is Furr v. Furr, 721 S.W.2d 565 (Tex.
App.--Amari.ll.o 1986, no wri_t).
The absurdity of the court reporter notice requirement is
demonstrated by Matlock v. Garza, 725 S.W.2d 527 (Tex. App.-Corpus Christi. 1987, no writ), decided by the same court that gave
us In re R.R. and In re R.H. In dismissing the appeal because the
court ceporter did not receive the two-day notice, the court found
that handing the court reporter the affidavit to be marked as an
exhibit during the hearing on the contest did not constitute
personal service, reasoning that the court reporter cannot be
expected to read every exhibit so presented. Id. at 529.

An insidious aspect of the indigency appeal procedure is
that notice of fi].ing the:affidavit must be actually received by
the opposing party and the court reporter within two days, or on
the next business day foll.owi.ng two days, unless it is mailed. In
Fellowship Missionary Baptist Church of Dall.as, Inc., v. Si.qel,
749 S.W.2d 186 (Tex. App.--Da]las 1.988, no writ), the court of
appeals raised the notice issue on its own motion. It found that
the allegations in the affidavit of inabi.] i.ty to pay costs should
be taken as true because the trial court had sustained the
contest, but failed to enter a timely written order. However, in
calculating whether appellant had properly used the "mailbox
rule," T.R.App.P. 4(b), in delivering its notice to the court
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Mr. Thomas S. Morgan
February 9, 1989
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reporter, the court ruled that since the affidavit was filed on
Thursday, the last day to serve the reporter was Monday. Appellant mailed the notice on Monday, and it was one day too late.
Had it been mailed on Sunday, whether postmarked or not, it would
have been valid service. The court construed T.R.App.P.,4(b) to
require that depositing a document in the mail one day before the
last day of the period for taking action was a"condi_tion precedent" for triggering the extension provided by rule 5(a) for
mailed documents.
Because notice to the court reporter was untimely the appeal was dismissed, even though no objection was made
in the trial court by anyone.
THE FLAWS

obvi.ous.
First, two days is simply too short a time to get notice
out.
Some Monday and Friday holidays are federal_but not state,
or county but not federal, etc. Secretaries ( and lawyers) neglect
to go to the post office on Fri.day, and wait unti] Monday to send
the mail.
Second, why is notice to the court.rEporter required at
all?
The reporter is not a party to the sui.t, is not an attorney,
and does not have the benefit of legal counsel to assist in a
contest.
In fact, I have not come across any reported case in
which a court reporter fi.led a contest, although this is the
Jones v. Stayman, supra.
sta.ted basis for requiring notice.
Presumably the court reporter, after notice, can contest providing
a statement of facts for no addi.ti.onal compensation. Although
pai.d a regular salary, they are required to prepare a free
statement of fact in any indigent's ci.vil appeal. T.R.App.P.
In criminal cases, T.R.App.P. 53 (j) (2) ,'and Title 3 i.ndi53 (j) .
gent appeals, Tex. Fam..C. sec. 56.02(b)(c), the trial judge sets
the amount of payment to the court reporter which is paid from the
county general fund.
Further, if a non-indigent appellant perfects an appeal,
the bond or cash deposit only has to be filed in the statutory
amount of $1,000.00, unless the court fixes a different amount
upon its own motion or motion of either party or any interested
officer of the court. T.R.App.P. 40(a)(1), 46. No notice is
required to be given to the court reporter, although it is a rare
case indeed when this amount will cover the cost of preparing a
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Mr. Thomas S. Morgan
February 9, 1989
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statement of facts.

Third, the appellate courts' treatment of the notice
provisions as quasi-jurisdictional, and not subject either to
waiver or the harmless error rule, goes against the grain of
modern procedure.
Absent a showing of harm by the state's attorney or the court reporter, the failure of the appealing
indigent to give notice of intent to seek an.appeal without
posting-a cost bond should never result in loss of the appeal.
The ]anguage of T.R.App.P. 40(a)(3)(B) has been construed far too
strictly by ignoring the possibility that lack of notice is either
non-waivable or harmless, or that actual knowledge of filing the
affidavit is sufficient "notice."
PROPOSED SOLUTIONS

My experience indicates that the majority of attempted
indigent appeals are dismissed for lack of jurisdiction because of
failure to comply with notice requirements. I agree with your
proposal to liberalize the requirements and suggest the following
additional proposals for your consideration:
1.
Amend T.R.App.P. 40(a)(3)(A) by adding: "The affidavit of inability to pay costs on appeal-shall be in the form
specified in Rule 145 of the Texas Rules of Civil Procedure."
2.
Amend T.R.App.P. 40(a)(3)(B) to provide that the civil.
notice requirement be the same as the criminal, i.e., that the
clerk notify opposing counsel of the filing of the affidavit of
inability, and eliminate altogether the requirement of notice to
the court reporter.
3.

'"Shoul.d it appear to the court that notice has not been
given under this subsection the court shall direct the
clerk to notify opposing counsel and extend the time for
hearing an additional ten days after the date of the order
of extension."
This would be consi.stent with the provisions of T.R.App.P.
40 (a) (3) (E) and 41(a)(2).
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Mr. Thomas S. Morgan
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4.
Instead of proposing that no bond or affidavit be
filed (only notice of appeal be gi.ven), amend T.R.App.P.
40(a)(3)(D) and place the burden on the party contesting the
affidavit of inability to show appellant is able to pay costs in
any case in which an attorney was appointed to represent the
appellant in the trial court. (Even a,criminal appellant is
required to f il e a pauper's oath and request -=o wai.ve bond.)

"Upon proof that the appellant is presently receiving a
governmental entitlement based on indigency, the court
shall deny the contest. If the court sustains the contest
and finds that appellant is able to pay costs, the reasons
for such a finding shall be contained in an order.
Evidence shall be taken of the estimated cost of preparing
a statement of facts and transcript."
.

Amend T.R.App.P.
6.
appeal, by adding a provision
free transcript on appeal if
costs.
This should parallel
free statement of facts.

1
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51, covering the transcript on
requi.ri.ng the c'erk to furnish a
the appellant is found unable to pay
T.R.App.P. 53(j);1), covering the

I

I
I
I
I
I
I

I look forward to seeing you in Austin on the 18th. If
you think these proposals merit further discussion, I would enjoy
getting together with you and anyone else i.nteres'ted in this issue
at a mutuall.y convenient.time.

MMC/cm

Oral argument has been scheduled in Wheeler v. Baum, for
P.S.
March 1, 1989 at 9:00 a.m. in the Texas Supreme Court.
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Mr. Thomas S. Morgan
February 9, 1989
Page 7

cc:

Mr. Robert O. Dawson
University of Texas
School of Law

727 E. 26th St.
Austin, Texas 78705
cc:

Texas Supreme Court
Civil Rules Advisory Committee
c/o Hon. Thomas R. Phillips
Supreme Court Building
Austin, Texas 78711

00204

August 31, 1988

Mr. Russell McMains
Edwards, McMains & Constant
P.O. Drawer 480

Corpus Christi, Texas 78403
Re:

Texas Rules of Appellate Procedure 40 and 53(j)

Dear Rusty:

Enclosed herewith please find a copy of a letter I received
from Justice William W. Kilgarlin regarding Texas Rules of
Appellate Procedure 40 and 53(j).
Please be prepared to report
on this matter at our next SCAC meeting. I will include the
matter on our next agenda.
As always, thank you for your keen attention to the business
of the Advisory Committee.

LHSIII/hjh
Enclosure
Honorable Wi.lliam W-. Kilgarlin
cc:
Honorable Antonio A. Zardenetta

I
I
I
I
I
I
I
I
I

August.17, 1988

Hon. Antonio A. Zardenetta
111th Judicial District
Laredo, Texas 78040
Dear Judge Zardenetta:

I am in receipt of your letter of May 19, 1988 regarding
the proposed changes to the Rules of Civil Procedure, and F
appreciate your taking the time to write.
I have forwarded a copy of your letter to Luther H.
III, Chairman of the Supreme Court Advisory Committee.

Soules,

Sincerely,

William W. Kilgarlin

.1

xc:

Mr. Luther H. Soules, III
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May 19, 1988

Hon. William Kilgarlin
Associate Justice
Supreme Court of Texas
Supreme Court Building
Austin, TX 78701

State Bar Committee Administration
of Justice Committee

2800 Momentum Place
1717 Main
Dallas, TX 75201
Re:

Advisory Committee on the Rules
of Civil and Appellate Procedure
Texas Rules of Civil Procedure 145

Affidavit of Inability
Texas Rules of Appellate Procedure 407-Appeal in Civil Cases
Texas Rules of Appellate Procedure 53(j) --Free Statement of
Facts
Dear Judge Kilgarlin and Mr. Bishop:

I hy<tered;a problem with regard to Tex G R,llPS of Civil

-r^

,
o.
rocee d"'g,
in ,-.menc,^
s; all, of course, with regard to Civi
ecently, my Court Reporter prepared a Statement of Facts for an Indigent Party whom the Court determined to be Indigent, after a hearing for that purpose, by virtue of Texas Appellate Procedure Rule 40.
The cost of the Statement was substantial. The Court Reporter's request for payment was rejected by the County, as per Texas Appellate
This past week, we had another similar situaProcedure Rule 53(j).
tion, and I can readily foresee numerous other cases proceeding in
the same fashion, either because of T.R.C.P. 145, or that rule, if
construed together with Texas Rules of Appellate Procedure Nos. 40
and 53(j).

May 19, 1958
Page 2
I do not mean, by any means, to deprive parties who are genuinely indigent of their just and lawful right to access to our
courts.
I am, however, having a more difficult time comprehending .
the inequity, to say the least, of comnensation for services ren-

dered to reporters in cri:nina

r

- r civi liti-

guati
, ,-`
ePauper's Affidavit, under Rule
, se
as
basis, in whole or in part, for the Appellant's alleged
indigency for the hearing called for under Appellate Procedure Rule
40, or may that indigency hearing proceed anew with the burden of
proof, as called for under the rule? If it does, then, under Appellate Procedure Rule 40, the Court Reporter would conceivably be contesting that Affidavit, and/or others, for the first time. But,
irregardless, if indig
established, the result is the same-_
e
i
pp
e
epor t er any comoensa
or what can easily be voTuminous and costly 5tatements of Facts.
Another query is whether, under T.R.C.P. 145, the Court can
compel payment of court costs, including those of the Indigent Party,
by any non-indigent party, including the Defendant, before Judgment;
or only by the prevailing party, after Judgment and in the latter
instance, that would include the indigent party, assuming a substantial monetary award was granted to cover court costs. If the Court
can, prejudgment, compel payment of court costs by any non-indigent
party, the County, through the District Clerk, could conceivably
and as a matter of course and procedure, derive some of these costs,
otherwise
unpaid by the indigent party(ies). And the same would
be true if these costs were to be paid by the prevailing party,
whether the Indigent or the Defendant, thereby assuring the payment
of court costs and the indigent party's(ies') access rights to our
courts.

Under rule of Appellate Procedure 40, must Counsel for the alleged Indigent Party certify by affidavit,or otherwise, that he/she
is providing legal servi.ces on a Pro Bono basis, or on a contingency,
as a factor for the Court to consider under the Rule 40 hearing?
Enclosed please find copies of my Court Reporter's letter to
our County Auditor, my letter to our Presiding Administrative Judge
and our County Judge and our State'Legislators, a copy of our Presiding Judge's letter to the Hon. John Hill and his letters to Ms.
Anna Donovan, our Court Reporter, all dealing with this dilemma.
As a practical matter, until this problem can be fairly addressed
and resolved, I believe there would be no other recourse for-a Court
other than to allow his/her Official Court Reporter out-of-court time
to prepare and timely file the Indigent Party's Statement of Facts
while engaging a Deputy Court Reporter to provide in-court services;
in either case, the county to pay for these expenses.

00208

I

Please favor me with your comments and suggestions, so that we
may act in the best interests of a due administration of justice for
all concerned.
Sincerely,

I
I
I
I
I

Z/yo
Enclosure
XC:

Hon. Manuel R. Flores

Hon.
Hon.
Hon.
Hon.
Ms.
Mr.
Mr.
Ms.
Ms.
Ms.
Ms.
Ms.

Elma T. Salinas Ender
Raul Vasauez
Andres "Andy" Ramos
Manuel Gutierrez

Maria Elena Quintanilla
Emilio Martinez
Armando X. Lopez
Rebecca Garza
Trine Guerrero
Anna Donovan
Bettina Williams
Rene King
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those cases. We would be pleased if Rule
377(a) read as those courts have interpreted it.

Reversed and rendered.

1.

356, 385, 386, 414.

Rule 82.

Judgment on Affirmance or Rendition in a Civil
Case

When a court of appeals affirms the judgment or decree of
the court below, or proceeds to modify the judgment and to render
such judgment or decree against the appellant as should have been
rendered by the court below, it shall render judgment against.the
appellant and the sureties on his supersedeas bond, if any, for
the performance of said judgment or decree, and shall make such
disposition of the costs as the court shall deem proper, rendering judgment against the appellant and the sureties on his appeal
or supersedeas bond, if any, for such costs as are taxed against

him.

[NEW RULE]
Rule 82a

When a court of appeals reverses the iudgment or decree of
the court below, or proceeds to modify the iudgment and to render
such judgment or decree in favor of the appellant as should have
been rendered by the court below, it shall render judgment in
favor of the appellant for the performance of said judgment or
decree, and shall make such disposition of the costs as the court
shall deem proper, rendering judgment against the appellee and
ordering the clerk of the court of appeals s

notify the

district clerk to abstract and enforce the judgment of the court
of appeals as in other cases.

I
I
TRAP 90.

I
I
I
I
I
I
I
I
I
I
I
I
I
I
I

Opinions, Publication and Citation

(a)

Decision and Opinion. (No change.)

(b)

Signing of Opinions. (No change.)

(c)

Standards for Publication. (No change.)

(d)

Concurring and Dissenting Opinions. (No change.)

(e)

Determination to Publish. (No change.)

(f)

Rehearing.

(g)

Action of Court En Banc. (No change.)

(h)

Order of the Supreme Court. Upon the grant or refusal

(No change.)

of an application for writ of error, whether by outright refusal
or

by

refusal

no

reversible

error,

an

opinion

previously

unpublished shall forthwith be released jby the clerk of the
court of appealsl for publicationj.j/ /^f /j^^i¢ /^^i^}^¢^ ^¢ /¢^^i^jt /^^
^^^OM

(i)

Unpublished Opinions.

(No change.)

SAN ANTONIO, TEXAS 78205-2230
(512) 224-9144

May 17, 1989

Mr. Russell McMains
Edwards, McMains & Constant
P.O. Drawer 480

Corpus Christi, Texas 78403
Re:

Proposed Changes to Texas Rule of Appellate Procedure

Dear Rusty:

Enclosed please find a copy of a letter sent to me by
Justice Nathan L. Hecht regarding proposed changes to Rules 4, 5,
40, 51, 84, 90, 182(b), and 130(a). Please be prepared to report
on this matter at our next SCAC meeting. I will include the
matter on our next agenda.
As always, thank you for your keen attention to the business

of the Advisory Committee.

LHSIII/hjh
Enclosure
cc:
Honorable Stanley Pemberton

CHIEFJUSTICE

I
I
I
I
I

.

May 15, 1989

Luther H. Soules III, Esq.
Soules & Wallace
Republic of Texas Plaza, 19th Floor
175 East Houston Street
San Antonio TX 78205-2230
Dear Luke:
Please include on the Advisory Committee's next agenda the
following issues which have arisen recently during conferences of
the Supreme Court:.

1.
2.
Regarding TRCP 330:
Should there be general
rules for multi-district litigation generally?
Should
there be rules prescribing some sort of comity for
litigation pending in federal courts and courts of other
states?
2.
Regarding TRAP 4-5: Should the filing period
be extended when the last day falls on a day which the
.court of appeals observes as a holiday even though it is
not a Saturday, Sunday, or legal holiday.?
3.
Regarding TRAP 84 and 182(b): Should an appellate court be authorized to assess damages for a frivolous appeal against counsel in addition to a party?
4.
Regarding TRAP 90(a):
Should the courts of
appeals be required to address the factual sufficiency
of the evidence whenever the issue is raised, unless the
court of appeals finds the evidence legally insufficient?
Regarding TRAP 130(a):
5.
What is the effect of
filing an application for writ of error before a motion
for rehearing is filed and ruled upon by the court of.

00226
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Luther H. Soules III, Esq.
May 15, 1989 -- Page 2

appeals? Does the court of appeals lose jurisdiction of
the case immediately upon the filing of an application
for writ of error, or may..the appellate court rule on a
later-filed motion for rehearing, even if the ruling
involves a material change in the court's opinion or
judgment? See Doctors Hospital Facilities v. Fifth Court
of Appeals, 750 S.W.2d 177 (Tex. 1988).
Two additional matters I would appreciate the Committee
considering are whether to incorporate rules on professional
conduct, such as those adopted in Dondi Properties Corp. v.
Commercial Savings and Loan Ass'n, 121 F.R.D. 284 (July 14, 1988),
and whether the electronic recording order should be included in
the rules.
IAlso, please include on the agenda the issues raised in the
enclosed correspondence.
Thank you for your dedication to the improvement
rules.

I
I
I
I
I
^
I
I
I

of Texas

I

I
1

I
I
I
I

March 2, 1989

Honorable Mary M. Craft, Master
314th District Court
Family Law Center
4th Floor
1115 Congress
Houston, Texas 77002
Dear Master Craft:
Chief Justice Phillips has referred to me, as the Justice
having primary responsibility for oversight of the rules, your very
insightful letter regarding indigent civil appeals.

I hope if you have additional suggestions you will feel free
to let me know.

Sincerely,

Nathan L. Hecht
Justice
NLH: sm

00228

Mr. Thomas S. Morgan
2500 N. Big Spring
Suite 120

79705
Dear Tom:
I read your article in the last Juveni.le Law Section
Newsletter, and I agree that appealing a delinquency case for an
indigent cli.ent is tri.cky.
However, I have been concerned for
some time about the problem of ci.vi l appeals for all i.ndi gents and
offer the followi.ng thoughts.

An indigent's appeal in a c:riminal case differs from that
in a ci.vi.l case in that a crimi.na l appel l an t is only required to
file a written notice of appeal in the trial :^ourt wi.thi.n 30 days
of the judgment's signing. T.R.App.P. 41(b)(1). The clerk is
requi.red to forward a copy of the notice of appeal to the
appellate court and the attorney for the state. T.R.App.P.
40(b)(1).
A pauper's affidavit requesting a free statement of
facts may be filed in the trial. court within the same 30-day
period.
T.R.App.P. 53(j)(2).
Apparently the pauper's affidavit
is seldom challenged, especially if appellant had appointed trial
counsel.
This procedure in indigent criminal appeals is substantiall.y different from that in civil indigent appeals.
THE PROCESS IN INDIGENT CIVIL APPEALS
Presently, the procedure for appeal. on behalf of an

1'.' An affidavit of inability to pay •::osts (as an alternative to a cost bond) must be filed by appellant with the clerk
of the trial court wi.th-j:n 3-0 days after si.gning of the order which
is being appealed. T.R.App.P. 40(a)(3)(A). Appeal is then perfected.
T.R.App.P. 41(a)(1).
2.
Notice of the filing cE appellant.'s affidavit must be
given by appellant to the opposing party or his attorney and to
the court reporter of the court in which the ^ase was tried within

oo^z9

Mr. Thomas S. Morgan
February 9, 1989
Page 2
^

two days after the filing. Without notice the appellant "shal]
not be entitled to prosecute the appeal without paying the costs
or giving security therefor." T.R.App.P. 40(a)(3)(B).

I
I
I
I

3.
Any contest to the affidavit (by a party or court
officer) must be filed within 10 days after notice is received.
If a contest is filed a hearing is set by the court and notice
given by the clerk. T.R.App.P. 40(a)(3)(C). The court must rule
against the affidavit by signed order wi.thi.n 10 days of filing of
the contest or the affidavit is taken as true. T.R.App.P.

THE PROBLEMS
At first glance these rules would appear to facilitate
indigent appeals, but the opposite is true. As you point out,
many attorneys who practice primarily criminal law, or ci.vil. law
for paying clients, are not familiar with the procedure and
inadvertently lose their right to appeal.
The possi.bi_].i.ty of losing a right to appeal because of
failure to give proper notice is obvious from the cases you
mentioned and others. For example, In re V.G1., 746 S.W.2d 500
(Tex. App.--Houston [1st Di.st.] 1988, no wri.t) , followed the
Corpus Christi. court's decisions in In re R.R. and In re R.H. In
V.G. an indigent's appeal from a certi.fi.cati.cn judgment was
dismissed because the state's attorney di.d not receive the two-day
notice that a pauper's affidavit had been filed. Reading between
the lines in V.G., it is possible the.D.A. actually knew of the
filing of the pauper's affidavit and chose not to file a contest
in the trial court.

You may also have come across the Texas Supreme Court case
of Jones v. Stayman, 747 S.W.2d 369 (Tex. 1987), a per curiam
mandamus decisi.on which seemed to provide some hope that notice
requirements would be construed with flexibility. The trial court
in this termination case had neglected to si.gn an order determining the contest or extending the time within 10 days of fi.] i.ng
The state contended that a letter sent to the court
the contest.
reporter one day after the affidavit of inability was filed
stating counsel's intention to request a free statement of facts
The Court stated
was inadequate'under T.R.App.P. 40(a)(3)(B).
that the letter, though "not a model. of precision" sufficiently
fulfilled the purpose of the rul.e. The Court further noted that
1) the letter was timely mailed, and 2) the court reporter was

Mr. Thomas S. Morgan
February 9, 1989
Page 3

,
present at the hearing and did not object to lack of proper
notice.
A recent case from Houston, Wheeler v. Baum, No. 01-8800919-CV, is presently pending before the Supreme-Court. Application for leave to file writ of mandamus was granted on February
2, 1989, docketed as No. C-8194. This is a termination case from
the First Court of Appeals in which the trial judge did not sign
the order determining the'contest within the required 10 days from
the date of contest. The court of appeals relied on Bantuelle v.
Renfro, 620 S.W.2d 635 (Tex. Ci.v. App.--Dallas 1981 no wri.t), and
In re V.G., supra, and held that "giving of the 2-day notice to
the court reporter is mandatory and absent the notice, the
appellant cannot prosecute an appeal without paying costs or
giving security.
An objection at the heari.ng is not necessary
because if no notice is given, a hearing is not required."
Interestingly, the real party in interest, Harris County
Children's Protective Services, received its notice and fi.] ed a
contest, but objected to the lack of notice to the court reporter.
No testimony was taken on the merits of the i.ndi.gency claim of
appellant.
A si.milar case is Furr v. Furr, 721 S.W.2d 565 (Tex.
App.--Amari.l].o 1986, no writ).
The absurdity of the court reporter. noti.ce requirement is
demonstrated by Matlock v. Garza, 725 S.W.2d 527 (Tex. App.-Corpus Christi. 1987, no wri.t), decided by the same court that gave
us In re R.R. and In re R.H. In dismissing the appeal because the
court reporter did not receive the two-day notice, the court found
that handi.ng the court reporter the affidavit to be marked as an
exhibit during the hearing on the contest di.d not constitute
personal service, reasoning that the court reporter cannot be
expected to read every exhibit so presented. Id. at 529.

An insidious aspect of the indigency appeal procedure is
that notice of filing the:affidavit must be actually received by
the opposing party and the court reporter within two days, or on
the next business day following two days, unless it is mailed. In
Fellowship Missionary Bapti.st Church of Dallas, Inc., v. Sigel,
749 S.W.2d 186 (Tex. App.--Dallas 1.988, no wri.t), the court of
appeals raised the notice issue on its own motion. It found that
the allegations in the affidavit of inabi.li.ty to pay costs should
be taken as true because the trial.court had sustai.ned the
contest, but failed to enter a timely wri.tten order. However, in
calculating whether appellant had properly used the "mailbox
rule," T.R.App.P. 4(b), in delivering its notice to the court

Mr. Thomas S. Morgan
February 9, 1989
Page 4

reporter, the court ruled that since the affidavit was filed on
Thursday, the last day to serve the reporter was Monday. Appellant mailed the notice on Monday, and it was one day too late.
Had it been mailed on Sunday, whether postmarked or not, it would
have been valid service. The court construed T.R.App.P. 4(b) to
require that depositing a document in the mail one day before the
last day of the period for taking action was a"condi.tion precedent" for triggering the extension provided by rule 5(a) for
mailed documents.
Because notice to the court reporter was untimely the appeal was dismissed, even though no objection was made
in the trial court by anyone.
THE FLAWS

obvious.

First, two days is simply too short a time to get notice
out.
Some Monday and Fri.day holidays are federal but not state,
or county but not federal, etc. Secretaries (and lawyers) neglect
to go to the post office on Friday, and wai.t until. Monday to send
the mail.
Second, why is notice to the court.rEporter required at
The reporter is not a party to the suit, is not an attorney,
all?
and does not have the benefit of legal counsel to assist in a
In fact, I have not come across any reported case in
contest.
which a court reporter filed a contest, althcugh this is the
Jones v. Stayman, supra.
sta.ted basis for requiring notice.
Presumably the court reporter, after notice, can contest providing
a statement of facts for no additional compensation. Although
paid a regular salary, they are required to prepare a free
statement of fact in any indigent's civil appeal. T.R.App.P.
In criminal cases, T.R.App.P. 53(j) (2) ,'and Ti.tle 3 i.ndi.53(j).
gent appeals, Tex. Fam. C. sec. 56.02(b)(c), the trial judge sets
the amount of payment to the court reporter which is paid from the
county general fund.
Further, if a non-rndigent appellant perfects an appeal,
the bond or cash deposit only has to be filed in the statutory
amount of $1,000.00, unless the court fixes a different amount
upon its own motion or motion of either party or any interested
officer of the court. T.R.App.P. 40(a) (1), 46. No notice is
required to be given to the court reporter, although it is a rare
case indeed when this amount will cover the cost of preparing a

I
.1
I
I

statement of facts.
Third, the appellate courts' treatment of the notice
provisions as quasi-jurisdictional, and not subject either to
waiver or the harmless error rule, goes against the grain of
modern procedure.
Absent a showing of harm by the state's attorney or the court reporter, the failure of the appeali.ng
indigent to give notice of intent to seek an appeal without
posting-a cost bond should never result in loss of the appeal.
The language of T.R.App.P. 40(a)(3)(B) has been construed far too
strictly by ignoring the possibility that lack of notice is either
non-waivable or harmless, or that actual knowledge of filing the
affidavit is sufficient "notice."
PROPOSED SOLUTIONS

My experience indicates that the majority of attempted
indigent appeals are dismissed for lack of jurisdiction because of
failure to comply with notice requirements. I agree with your
proposal to liberalize the requirements and suggest the following
additional proposals for your consideration:
1.
Amend T.R.App.P. 40(a)(3)(A) by adding: "The affidavit of inability to pay costs on appeal•shall be in the form
specified in Rule 145 of the Texas Rules of Civil. Procedure."
2.
Amend T.R.App.P. 40(a)(3)(B) to provide that the civil.
notice requi.rement be the same as the criminal, i.e., that the
clerk notify opposing counsel of the filing of the affidavit of
inability, and eliminate altogether the requirement of notice to
the court reporter.

"Shoul.d it appear to the court that notice has not been
given under this subsection the court shall direct the
clerk to noti.fy-opposi.ng counsel and extend the time for
hearing an additional ten days after the date of.the order
of extension."
This would be consistent with the provisions of T.R.App.P.
40(a) (3) (E) and 41(a) (2) .

'I
'I

I
I
I
I
'I
I
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Mr. Thomas S. Morgan
February 9, 1989
Page 6

4.
Instead of proposing that no bond or affidavit be
filed (only notice of appeal be gi.ven), amend T.R.App.P.
40(a)(3)(D) and place the burden on the party contesting the
affidavit of inability to show appellant is able to pay costs in
any case in which an attorney was appointed to represent the
appellant in the trial court. (Even a'criminal appellant is
required to file a pauper's oath and request -=o wai.ve bond.)

I
I

"Upon proof that the appellant is presently receiving a
governmental entitlement based on indigency, the court
shall deny the contest. If the court sustains the contest

.

6.
Amend T.R.App.P. 51, covering the transcript on
appeal, by adding a provisi.on requiring the c'_erk to furnish a
free transcript on appeal if the appellant is found unable to pay
costs.
This should parallel T.R.App.P. 53(j);1), covering the
free statement of facts.
Given the historically irrational nature of attorney/
guardian ad litem distinctions, I don't think it's useful to rely
on the cases which allow the guardian (but not the attorney) ad
litem, who appeals in his representative capaci.i.ty to do so
without fi 1 i ng a cost bond, cash deposi.t or affi davi t in l i eu
thereof.
I look forward to seeing you in Austin on the 18th. If
you think these proposals merit further discussion, I would enjoy
getting together with you and anyone el.se interested in this i.ssue
at a mutually convenient time.

Very truly yours,

^
MARY MANSFIELD CRAFT
MMC/cm

P.S.
Oral argument has been scheduled in Wheeler v. Baum, for
March 1, 1989 at 9:00 a.m. in the Texas Suprente Court.
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cc:

Mr. Robert O. Dawson
University of Texas
School of Law

727 E. 26th St.
Austin, Texas 78705
cc:

Texas Supreme Court
Civil Rules Advisory Committee
c/o Hon. Thomas R. Phillips
Supreme Court Building

Austin, Texas 78711
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Also, optionally, add to the comment "conformably with Rules
74(h) and 136(e)," so that comment would read:
COMMENT TO 1990CHANGE: To provide for a maximum length
for amicus curiae briefs conformably with Rules 74(h)
and 136(e).

After headings for sections twelve, thirteen and
fourteen, insert:
SECTION SEVENTEEN. SUBMISSIONS, ORAL ARGUMENTS AND
OPINIONS [IN THE COURT OF CRIMINAL APPEALS]

cc: Chief Justice Thomas R._Phillips
Justice Nathan L. .Hecht
Luther H. Soules III, Chairman
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MEMO

TO:

ALL JUDGES

FROM:

SAM HOUSTON CLINTON, Rules Committee Chair

RE:

Recommendations on SCAC proposed TRAP amendments

DATE:

JUNE

^

23, 1989

The Rules Committee recommends that the Court adopt all
proposed amendments to Texas Ru].es of Aopellate Procedure
attached to a June 12, 1989 memorandum to all members of the
Supreme Court Advisory. Committa-e from Luther H. Soules III,
Chairman, but with the following modifications.
Rule 1: Add to the last sentence "who requests it," so that
the sentence would read:
When an appeal or.original proceeding is docketed, the
clerk shall mail a copy of the court's local rules to
all counsel of record who requests it.
To provide prosecuting attorneys and criminal defense attorneys
located and regularly practicing within the district a copy of
local rules every time a cause is docketed in which one is
counsel is redundant and, frankly, wasteful.
IF

Rule 20. Begin the first bracketed
cases," so the sentence would read:

sentence with "In civil

In civil cases, an amicus curiae brief shall not exceed
50 pages in length, exclusive of pages containing the
table of contents, index of authorities, points of
error and any addendum containing statutes, rules
regulations, etc.

`

Rule 13.

Effect of Signing of Pleadings, Motions and Other
Papers; Sanctions

The

signatures

of

attorneys

or

parties

constitute

a

certificate by them that they have read the pleading, motion, or
other paper; that to the best of their knowledge, information,
and belief formed after reasonable inquiry the instrument is not
groundless and brought in bad faith or groundless and brought for
the purpose of harassment.

Attorneys or parties who shall bring

a fictitious suit as an experiment to get an opinion of the
court, or who shall file any fictitious pleading in a cause for
such a purpose, or shall make statements in pleading which they
know to be groundless and.false, for the purpose of securing a
delay of the trial of the cause, shall be held guilty of a
contempt.

If a pleading, motion or other paper is signed in

violation of this rule, the court, upon motion or upon its own
initiative, shall impose sanctions available under Rule 215-2b,
upon the person who signed it, a represented party, or both.
Courts shall presume that pleadings, motions, and other
papers are filed in good faith. No sanctions under this rule may
be imposed except for good cause, the particulars of which must
be stated in the sanction order. "Groundless" for purposes of
this rule means no basis in law or fact and not warranted by good
faith argument for the extension, modification, or reversal of
existing law. '^^^ /¢^l^^f^ /fi^^Y /^^ ^^ / ^^I^^^^ /#^^¢^^^^# / ^^^ /^^^^^f^^^^
Of /Y-14$ /PAX0 /M /.^OW0 /1*0- /Mli /910Y 1Afi^0t /Y-^io 1¢014)ty-

/$
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rule.

A general denial does not constitute a violation of this
The amount requested for damages does not constitute a

violation of this rule.
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SOULES £^ WALLACE

TELEFAX

ATTORNEYS-AT-LAW
A PROFESSIONAL CORPORATION

SAN ANTONIO

June 5, 1989

Mr. Frank L. Branson
Law Offices of Frank L. Branson, P.C.
2178 Plaza of the Americas
North Tower, LB 310
Dallas, Texas 75201
Re:

Proposed Change to Rule 13

Dear Mr. Branson:
Enclosed please find a copy of a letter sent to me by
Mr. David J. Beck regarding changes to Rules 13. Please prepare
to report on the matter at our next SCAC meeting. I will include
the matter on our next agenda.
As always, thank you for your keen attention to the business
of the Advisory Committee.

LHSIII/hjh
Enclosure
cc:
Honorable Nathan L. Hecht
Honorable Stanton Pemberton

,

May 31, 1989

Re:

Supreme Court Advisory Committee

Mr. Luther H. Soules, III
Soules & Reed
800 MIlam Building
San Antonio, Texas 78205-1695
Dear Luke:
At our next meeting, I would propose that the
Committee consider suggesting to the Texas Supreme Court an
amendment to Rule 13 of the Texas Rules of C.ivi.l Procedure.
You will recall that when Tex. R. Civ. P. 13 was last amended,
there were numerous inclusions that made Rule 13 materially
different from its federal counterpart, Fed. R. Civ. P. 11.
While reasonable minds can differ as to the necessity for some
of those inclusions, my concern is with the provision that
allows an offending party 90 days after the court has .
determined that a violation has, in fact, occurred to withdraw
with impunity the offensive pleading, motion, or other paper.

I have had several recent experiences in which this
provision has been invoked to the serious detriment of my
clients.
As we know, the purpose of Rule 13 (and its federal
counterpart) is to deter the making of frivolous claims and
filings by plaintiffs:and defendants.
Obviously, the Rule
cannot have that effect if a party is permitted to file an
offensive pleading, have a court conclude that the Rule has
been violated, and then, to avoid sanctions, merely withdraw
the offensive pleading-w3thin 90 days.
My most recent
experience illustrates the point. I represented a law firm

^
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Mr. Luther H. Soules, III
May 31, 1989
Page 2

that was named as a defendant because the primary defendant was
insolvent.
The allegations against the defendant law firm had
no basis in law or fact and after the taking of certain

I

discovery and the filing of a motion for sanctions pursuant to
Rule 13 by me, the plaintiffs non-suited their claims.
Unfortunately, our client had incurred substantial attorneys'
fees in defending the frivolous claims against them. I doubt
that the suit ever would have been filed against the defendant
law firm if our general sanctions rule did not contain the 90
day provision; or, if the lawsuit would have been filed in the
face of a Rule 13 without the 90 day provision, the defendant
law firm would have at least had the opportunity to recover its
attorneys' fees and costs incurred as a result of the clear
violation of the Rule.
My suggestion therefore is that the TEX. R. CIV. P. 13
be amended to delete the following sentence:

"The court may not impose sanctions for violation
of this Rule if, before the 90th day after the
court makes a determination of such violation or
prior to the expiration of the trial court's
plenary power, whichever first occurs, the
offending party withdraws or amends the pleading,
motion or other paper, or offending portion
thereof to the satisfaction of the court."

DJB/st

cc:

The Honorable Nathan L. Hecht
5th District Court of Appeals
County Courthouse
Dallas, Texas 75202

3766B
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November 30, 1987
Doak Bishop
Hughes & Luce
2800 Momentum Place
1717 Main Street
Dallas, Texas 75201

Dear-Doak:
I received your note of the 19th with memd's-aRd correspondence
today.
An incorrect zip code and the vagaries of the county's
in-house mail service are the culprits.

The memo from Eddie Molter to Judge Robertson of.October 30, 1986,
is incomplete.
I received paaes 1, 3, 5 and 7. What about the
others?
Is the Chuck Lord memo to Judge Wallace only a single
page? Can you help on this? Can Broadus?
I am sending a letter out to some selected practitioners and
academics soliciting their views. It would seem from the memos
that a rule change alone would not be enough to usher in direct
actions.
This would be such a big change in our practice it
should be approached cautiously.

I am•copying Broadus Spivey, Luke Soules and the members of the COAJ "think tank" subcommittee. I would like to.send my fellow
think tankers copies o.f.the complete memos.
I will send you,
Broadus and Luke copies of anything my letter generates.

MDS/lw

xc:

B. Spivey, L. Soules, Mike Handy, Bill Dorsaneo, Pat Hazel,
Charles Tighe

I
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TELECOPIER
(512) 224-7073

December 9, 19-87

Mr. Sam Sparks
Grambling and Mounce
P. 0. Drawer 1977

El Paso, Texas 79950-1977

Dear Sam:
I have enclosed a letter sent to me through Michael D.
Schattman regarding Rules 38 (c) and 51(b).
Please prepare to
report on this matter at our next SCAC meeting. I will include
the matter on our next agenda.
As always, thank you for your keen attention to the business
of the Advisory Committee.

LHS/hjh
SCACII:003
Enclosure
Justice James P. Wallace
cc:
Mr. Michael D. Schattman
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October 23, 1987

Honorable James P. Wallace
Justice, Supreme Court of Texas
P.O. Box 12248

Capitol Station
Austin, Texas 78767
Dear Justice Wallace:

At the request of Broadus Spivey made at the SCAC session of
June 27, 1987, I appointed a Special Subcommittee to study TRCP
38 (c) and 51 (b) which deal with the same subject, i.e. "direct
That committee consists of Frank Branson, Franklin
actions."
Jones, and Broadus Spivey, who are to work with Sam Sparks (El
Paso) who is the Standing Subcommittee Chair for Rules 15-166a.
The work of this subcommittee on these rules will likely be
one of the leading studies for the proposed rules admendments to
By copy of this letter, I am
be effective January 1, 1990.
requesting that Doak Bishop, Chairman of the COAJ for the ensuing
year, set up a similar special subcommittee to investigate these
rules to determine whether today in Texas direct.actions should
be permissible under the Rules of Civil Procedure.

I
I
I
I
I
I

I hope this sufficiently responds to your inquiry.

LHSIII/tct
xc: Mr. Doak Bishop
Chairman COAJ
Mr. Frank Branson
Mr. Franklin Jones
Mr. Broadus Spivey

00245
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INVESTIOATORSt
JOHN C. LUDLUM

RICK LEEPER
BUSINESS MANAOER:

November 9, 1987

BAS87.266

Hon. Sam Sparks
Grambling and Mounce
Texas Commerce Building
P. O. Drawer 1977
El Paso, Texas 79950-1977

Since I have really dropped the ball on this assignment, I need to
call upon you for help in restoring my appearance of reliability.
On June 27, 1987, Luke Soules appointed a special subcommittee to
study these rules.
The subcommittee consists of you as chairman,
Frank Branson, Franklin Jones, and myself as members.
I inquired of Justice Wallace as to the existence of any briefing
or information that had accumulated with the_Supreme Court over a
period of years.
This has been a rather lively topic of discussion
in the legal community ever since I have been practicing, and I
knew the Supreme Court had to have some material gathered. On July
8, 1987 Judge Wallace forwarded to me copies of research done on
the subject.
Like a good committee member, I procrastinated "until
tomorrow."
Now, "manana" has come.
I am forwarding a copy of the material furnished to me by Judge
Wallace and a copy of his accompanying letter of July 8, 1987.
We need to get together, and that should be without further delay.
It will make you look good to act in a rather hasty fashion while
you can compare your conduct with my speed.

002A 6

Hon. Sam Sparks
November 9, 1987
Page Two

Additionally, I have received several inquiries from lawyers who
are not even members of our committee and some from defense
lawyers, too, asking when we were going to move on this issue.
There is more interest than I had thought. I would suggest a
Thursday or Friday meeting in Austin within the next three or four
weeks.

I
I
I
I

I apologize to you, Luke Soules, and especially to Judge Wallace,
for my inertia.
Sincerely,

Broadus A. Spivey

c:

Hon.
Mr.
Mr.
Mr.
Mr.

James P. Wallace
Luther H. Soules III
Frank Branson
Franklin Jones
Doak Bishop, Chairman, COAJ

I
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I
I

CHIEFJUSTICE
JOHN L. HILL

12248

July 8, 1987

.Mr. Broadus A. Spivey

Spivey, Grigg, Kelly & Knisely
P. 0. Box 2011
Austin, Texas 78768

n
co
C"

Dear Broadus:

As per your request of last week, I am forwarding copies of
research done by various court personnel into direct action against
insurance companies in Texas. I hope this is of some help to you
and I look forward to your subcommittee report to the Supreme Court
Advisory Committee.

JPW/cw
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TO:

Judge Wallace

FROM:

Chuck Lord

DATE:

January 29, 1987

RE:

Direct Action Against Insurer 'arid ItEX. R. CIV. P. 38(c)

-----------------------------------------------------------------

The general common law rule is that no•privity exists between an
injured person and the tortfeasor's liadbilitk insurer;'therefore
the injured person has no right of action directly against the
insurer and cannot join the insured and the liabili'ty insurer as
co-defendants.
In some states, statutes have been enacted enabling
an injured party to proceed directly against the liability insurer. _
In one state, Florida, the court created a common law right of
direct action; however, this common law right was promptly superseded by legislative action. No other state has followed the
Florida Supreme Court.
The creation of a right of direct action against an insurer is
not simply a matter of repealing the prohibition against joinder,
TEX. R. CIV. P. 38(c), although clearly this would be the logical
first step.
The next impediment is the "no action" clause contained in the contract between insurer and insured. This -clause
prohibits legal action against the insurer until a judgment
against the insured has been rendered. Here is the typical
clause:

1.

2.

I

In Kuntz v. Spence, 67 S.W.2d 254 (Tex. Comm'n App. 1935, holding
approved), the court concluded that the no-action clause did not
violate public policy.

furthered by permitting joinder of the insurer and whether it is
properly a decision for this court or the legislature. Other
states, with the exception of Florida, have deferred to the
legislature.
The argument for changing Rule 38(c) is.•that the insurance companies at present benefit from a double standard, the insurance
company may control•the defense of its insured, yet cannot be
named as a party defendant. In point of-fact, the insurance
company does not benefit from this percyeived •"double standard"
because as the price for control the i. risurer'is bound by the
judgment against its insured.

I
I

Even-if the court is•convinced that under modern practice no
prejudice will be injected into the suit by joinder of the insurer,
the second reason for non-joinder, relevance, appears to be as
valid today as it was 40 years ago. That is, whether an alleged

tortfeasor has insurance is wholly irrelevant to any issue in the
liability action.
I doubt that much is to be gained by joining insurance companies
in liability suits and such joinder may complicate such cases.
For example, at present an insurance company may face a real
dilemma.when it believes that the suit.against its insured..is
excluded from coverage under the policy. If the insurance company
rejects coverage and declines to defend, it does so at great risk.

-.7NM

It cannot intervene in the liability suit and litigate coverage.
(Tex. App. - Fort Worth
See State Farm v. Taylor,
S.W.2d
1986, writ ref'd n.r.e.) (C-5419). If, however, the insurance
comp'any is properly a party in the liability suit, then arguably

it could raise and litigate policy defenses in that same suit
greatly compli•cating and protracting such litigation.
Attached to this memo is a memorandum prepared for Judge Robertson
on the subject of direct action against insurers. It does a good
job of setting out where Texas and the other states are at present
on this issue. See also 12A Couch on Insurance Second s 45:784
et.seq., and Appleman, 8 Insurance Law & Practice G 4861 et seq.
',
•
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MEMORANDUM

TO:

Judge Robertson

FROM:

Eddie Molter

DATE:

October 30,

RE:

Direct Action Against Insurer...

A.
,

1986

BackQround on Texas Law

Early Texas cases held that an insurer might be joined as a
defendant in the case of a liability policy. American Automobile
Insurance Co. v. Streeve, 218 S.W..534, 535 (Tex.'Civ. App. --San
Antonio 1920, writ ref'd) (following the rule that joinder is

,

O

^
^.-'

proper when the causes of action- grow out of the same transaction
and rejecting the contention that joinder resulted in an improper
reference to insurance); Monzingo v. Jones, 34 S.W.2d 662, 663-64
(Tex. Civ. App. - Beaumont 1931, no writ (same but also indicating
that policy language that insurer was not liable until after
judgment has been awarded against insured is not inconsistent
.
with joinder).
However, Ray v. Moxon, 56 S.W.2d 469 (Tex. Civ.
App. - Amarillo 1933) aff'd 81 S.W.2d 488 (Tex. Comm'n App. 1935,
opinion adopted) started a trend toward holding that "no action"
clauses prevent joinder or direct action against the insurer
prior•to judgment against the insured. See Kuntz v..Spence, 67
S:W.2d 254 (Tex. Comm'n App. 1934, holding approved ; Grasso v.
Cannon, 81 S.W.2d 485 (Tex. Comm'n App. 1935, opinion adopted ;
American Fidelity & Casualty Co. v. McClendon, 81 S.W.2d 493
(Tex. Comm'n App. 1935, opinion adopted ; Seaton v. Pickens, 87
S.W.2d 709 ( Tex. Comm'n App. 1935, opinion adopted ) .
In Kuntz, 67 S.W.2d at 255, the•court, in talking about a no
action clause, said that it prevents the casualty company from
being bound

I

as for primary liability to an injured party so
.that it can be sued alone prior to a'judgment
against the insured, or sued with the insured
before such judgment against him is obtained....
1I3t fully guards against such suit. If there
is a reason why such provision in the contract
should not be aiven effect, we are unable to
think of it. Such provision violates no statute,
and is certainly not against public policy.
The court also gave another reason for prohibiting direct
It said:
action.

00262

I

[I]t is certainly very important to the insurance
company that it not be sued with the insured.
In this respect we judicially know that juries
are much more apt to return a verdict for the
injured party, and for a larger amount, if.they
know the loss is ultimately to fall on an
insurance company.
•
•
Id. at 256.
The court in Seaton, 87 S.W.2d at 711, went
It said:

i

even further.

The policy in the instant case does,not provide
in terms that no action shall^e brought on it
until after judgment in favor of the injured '
person against the assured, but its effect is
the same when it specifically states the limit
of the company's liability as being the payment
of a final judgment that may be rendered against
the insured.
Therefore, it seems a "no action" clause may not be necessary to
prevent direct action.
Furthermore, there seems to be some statutory basis for
arguing
arguing that a claimant has no direct action against the insurer, '
at least.in connection with motor carrier liability insurance.
See Tex. Rev. Civ. Stat. Ann. art. 911a, § 11 (Vern. 1964)'"(Such
policy or policies shall furthermore provide that the insurer
will pay all judgments which may be recovered against the insured
motor bus company....); Tex. Rev. Civ. Stat. Ann. art. 911b § 13
(Vern. 1964) (the obligor therein will pay' to the extent of the
face •amount of such insurance policies and bonds all judgments
which maybe recovered against the motor carrier....•)
In Grasso v. Cannon Ball Motor Freight Lines, 81 S.W.2d at
484-85, the court emphasized the language "will pay all judgments"
in concluding that the statute barred direct action. It said:
In this regard the statute by express words, and
all fair implication to be drawn from the express
words used, makes the basis of a suit-by• an
injured party against the insurance company, a
"judgment" against the truck operator, and no
authority for a suit against such insurance
company is authorized or has anyibasis whatever:
unless and until there is a judgment.
Moreover, the court held that the legislative history of the
Id.
statutes demonstrated a "conclusive legislative intent not to
allow insurance companies .... to be sued in the same suit with
'Id. at 485. See also American
the motor carriers or operators."

Fidelity, 81 S.W.2d at 495; Elliot v. Lester, 126 S.W.2d 756, 758
Tex. Civ. App. - Dallas 1°.39, no writ) "The,procedure, to the
effect that the insurance carriers be not directly sued or
_ ')mentioned in the pleadings and proof, obviously, was for the
s
eneficial convenience of the insurance companies.")

I

In addition, the rules of civil procedure prohibit joinder
of a liability or indemnity insurance company unless the company
b y s t a t u t e or contract directly liable. t o the injured party.
Tex..R. Civ. P., Rules 50(b), 97(f). See..?Llso Webster v. Isbell,
100 S.W.2d 350 (Tex. 1937) (holding that insurer may not be joined
unless the injured party shows he was made:a beneficiary." of the
insurance contract by statute or the terms• of the policy). Of
course, such a rule leaves open an avenug for.joinder in the case
of required policies if the court holds that the policy provides
for direct liability.
'
B.

Compulsory Insurance and Direct Action in Texas

^

When ... insurance is required by a statute or ordinance,
the protection of the insured is not the primary objective of the
^ insurance. Even in the absence of specific language securing to
injured persons direct rights under the policy, there is inherent
in such a policy an inference of a compulsory undertaking on the
Iqart of the insurer to answer in damages to the injured person."
Jknnot., 20 A.L.R.2d 1097 (1951). See also Dairyland County Mutual
Insurance Company of Texas v. Childress, 650 S.W.2d 770, 775
Tex. 1983 )
"There is no question in our minds that the compulsory
;insbrance requirement of the Texas motor vehicle safety law^'implies that all potential claimants resultin9.from automobile
accidents are intended as beneficiaries of,the statutorily required
' ailtomobile liability coverage.")

'

I

'

'

In Texas, a determination of whether a claimant can bring a
direct action under a compulsory policy has depended in large
part upon the language of the statute or ordinance making insurance
compulsory.
For example,- in Scroggs v. Morgan, 107 S.W.2d 911
(Tex. Civ. App. - Beaumont 1937) rev'd on other grounds 130 S.W.2d
283, an ordinance established mandatory liability insurance for
taxis with a direct action against the insurer. The court.rejected
the insurer's claim that it should not be joined because juries
are more likely to award verdicts against insurance companies
because the ordinance provided otherwise.
HowLdver, the ordinance
establishing mandatory insurance for taxis"in the City of I?ouston.
said that insurers "shall pay all final judgments" rendered
against the insured.
Crone v. Checker Cab & Baaaage Co., 135
S.W.2d 696,-697 ( Tex. Comm'n App..1940, opinion^adopted).
The
court held that this language precluded any cause of action
gainst the insurer until an obligation arose from a rendition of
final judgment against the insured. Id. See also Grasso, 81
S.W.2d 842 (same in regards to art. 911b, § 13 ; American Fidelity,

.

7.

Art. 6701h, § 1A establishes mandatory motor vehicle liability ^
coverage.
It reads as follows:
On and after January 1, 1982 no motor vehicle
may be operated in this State unless a policy of
automobile liability insurance in at least the
minimum amounts to provide evidence of financial
responsibility under this Act is -in.effect to
insure against potential losses-' }ahi;ch may arise
out of the operation of that vehicle.
Art. 6701h, § 1(10) defines "Proof of Financial Responsibility."
It merely sets the amount of coverage ne.eded. Neither it or § 1A
contain any language that would seem to prevent direct, action.
In other words, there is no "shall payl!'all final judgment" language
as there is in art. 911a and art. 911b.
However, the standard automobile liability policy in Texas'
contains a "no actiori" clause. Under the current case law, this
would probably be an insurmountable barrier to direct actio
C.

Compulsory Insurance and Direct Action in Other States

Some states have permitted direct action or joinder where
compulsory insurance was involved.
See American Southern Insurance
-Co. v. Dime Taxi Service, 275 Ala. 51, 151 So.2d 783 (1963);
wV^ ^
Millison v. Dittman, 180 Cal. 443, 181 Pa. 7879 (1919); Addington
.v. Ohio Southern Exp., Inc., 165 S.E.2d 658 (Ga. App. 1968);
Kirtland v. Tri-State Insurance, 556 P.2d 199 ( Kan. 1976).- Appar--;^^
.ently, the pervasive rationale was that required policies are pri-marily for the benefit of the general public rather than the insured.
Other states, including Texas as discussed above, have refused to
permit direct action or joinder even in the case of a required
policy.
See Smith Stage Co. v. Eckert, 21 Ariz. 28, 184 P. 1001
(1919); Williams v. Frederickson Motor Express Lines, 195 N.C.
682, 143 S.E. 256 ( 1928 ) ; Petty v. Lemons, 217 N.C. 492, 8 S.W.2d
.616 (1940); Keseleff v. Sunset Hi ghway Motor Frei ght Co., 187
Wash. 642, 60 P.2d. 720 1936 . At least one state that authorized
direct action under these circumstances has refused to do so when
the policy contained a no action clause. Southern Indemnity Co.
v. Young, 102 Ga. App. 914, 117 S.E.2d 882 (1961).
D.

Direct Action By Judicial Fiat

At one time, Florida had direct action by judicial fiat;
however, the legislature overruled the holding of the case by
enacting a statute prohibiting direct action. Shepardizing the
,Florida case reveals that every other jurisdiction faced with the
prospects of adopting the Florida court's rationale refused to do
A major consideration in many of those cases seemed to be
so.
that the legislature had overruled the decision.
Even though the case has been legislatively overruled, a

discussion of its analysis is useful in providing an example of
how direct action could be justified by the Texas Supreme Court.
The threshhold case is styled Shingleton v. Bussey, 223
So.2d 713 (Fla 1969). The court began its analysis by saying the
state's Financial Responsibility law was evidence that members of
the injured public were meant to be third party beneficiaries of
the insurance contract because the insured acquired the insurance
as a means of discharging his obligations that may accrue to
members of the public arising out of his negligent operation of a
Viewed in this light the'court held "there exists
motor vehicle.
sufficient reason to raise by operation of law the intent to
benefit injured third parties and thus render motor vehicle
liability insurance amenable to the third party beneficiary
Id. at 716. As'noted earlf*er, Texas has already
doctrine."
taken this step via the Childress case.
Aowever,,the Florida court recognized this was only the
first step.
They still had to decide when the injured party
could exercise his right to sue on the contract. Id.

I
I

It recognized liability of the insured was a condition
precedent to liability of the insurer, but it felt that this did
not have the effect of postponing liability until a judgment had
been rendered against the insured.
Id. at 717.

I

The court felt that since insurance had always been heavily
regu l a t e d b y th e s tate , it wa s n o t u nreaso nabl e to limitth e
effect of express contractual provisions where they collide with
The court believed that "no action"
Id.
^ the public interest.
clauses greatly hindered an injured person's right to an adequate
It
"remedy by due course of law without denial or delay:" Id.
recognized that a carrier could impose reasonable limits on its
responsibilities to pay benefits, but it cannot unreasonably
burden the injured person's rights. Id. The court then concluded
that.the insured and insurer had no right to contract away the
injur-ed party's rights through a "no action" clause. Id. at 718.

Furthermore, the court recognized the argument that juries
are more likely to find negligence or enlarge damages when an
affluent institution has to bear the loss, but the court felt
that a stage'has "been reached'where juries are more mature.`
, Id. It also felt that candid admissions of existence and policy
limits of insurance would benefit insurers by limiting their
policy judgment payments because the opposite approach "may ofteri
' mislead juries to think-insurance coverage is greater than it
is."

^

As additional reasons for authorizing direct action, the
ourt cited the fact that the rules of joinder were adopted with
the purpose of avoiding multiplicity of suits. It saw no reason
why insurance companies should be exempt from the law in that.
I=.'.; •espect.

I
I
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It also felt that it is anomalous to deprive the ultimate
beneficiary of the proceeds of a policy because the insured failed
to satisfy any conditions of payment. It felt by allowing joinder,
all of those types of issues would be on the table so the injured
P art Y could protect his ri 9hts ag ainst the insurer. By allowing
joinder "the interests of all the parties and the concommittant
right to expeditiously litigate the same in.concert are preserved."
at 720.
Id.
E.

Direct Action by Statute

Approximately twelve states have' enacted some.form of direct
See 12A COUCH ON INSURANCE § 45:797, p. 452,
action statutes.
In accord with general principlesF^-relating to the supremacy
n.18.
of statutory provisions over contract provisions, the r^ght to
direct action cannot be modified by contract. Malgrem v. Southwestern Automobile Insurance, 201 Cal. 29, 255 P. 512 1927 . In
other words, direct action statutes take precedence over "no
action" clauses.

1
I

Conclusion
While the Florida case establishes some framework for
establishing direct action by judicial feat, adopting such
rationale in Texas would require overruling a long line of
precedents.
As Bussey indicates, the idea that keeping the
information concerning insurance from the jury may be outmoded,
but the Grasso case also rested on the grounds that a "no action"
clause did not violate public policy in Texas. As indicated
earlier, the fact that the Childress court found that injured
parties are third party beneficiaries to the insurance contract
The court must still decide when the
is only the beginning.
injured party can sue. This is where the "no action" clause
comes into play.•:, One can argue that it establishes a condition
precedent for suit by the third party. This would recognize that
the third party has a right to sue but would place some limits on
that right.
. Getting around art.• 911a and 911b would•seem to be even more
(These only.deal with motor carrier liability.)
difficult.
There has been no change in the language of those statutes since
Therefore, one would have to expressly overrule
the 1930's.
cases construing them.
There seem to be two_.pos-sible solutions to the problem. The
first is legislative action. The second is.to get insurance
companies to drop the "no action" clause from their policies.
If they really believe it is in their best interest to eliminate
the intermediary steps as the amicus suggested, it is easily in
their hands to remedy the situation.

I
I
I
I
I

As a further note, it seems that if this court was to follow
the Florida case in respect to direct action, it is entirely

00^0?
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possible that our legislature would follow the Florida legislature's
course of action. Insurance lobbies seem to be strong and
Unless they really believe that direct action is in
oowerful.
their best interests, it is a good bet that they would be on the
doorsteps of the capitol immediately following an adverse decision
i :x this regard.
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SUPPLEMENTAL MEMORANDUM

TO:

Judge Wallace

FROM:

Chuck Lord

DATE:

January 30, 1987

RE:

Direct Action Against Insurer .,^.

As we anticipated, the fact that the Insurance Board is the agency
directly responsible for the "no actionfclaLrse does not lighten
the task this court must undertake to undo its effect. In Texas
Liquor Control Board v. Attic Club, Inc., 457 S.W.2d 41, 45 (Tex.
1970), we said that a rule or order promulgated by an administrative agency acting w'ithin its delegated-authority is to be considered under the same principles as if it were a legislative
In Lewis v. Jacksonville Building & Loan Assoc., 540 S.W.2d
act.
307, 311 (Tex. 1976), Judge Denton wrote:
Valid rules and regulations promulgated by an
administrative agency acting within its statutory
authority have the force and effect of legislation.
Attached are the statutes which delegate to the board the power
to prescribe policy forms and endorsements.
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MEMORANDUM

TO:

Judge Robertson

FROM:

Eddie Molter

DATE:

October 30, 1986

RE:

Direct Action Against Insurer

A.

Background on Texas Law

Early Texas cases held that an insurer might be joined as a
defendant in the case of a liability policy. American Automobile
Insurance Co. v. Streeve, 218 S.W. 534, 535 (Tex. Civ. App. - San
Antonio 1920, writ ref'd) (following the rule, that joinder is
proper when the causes of action grow out of the same transaction
and rejecting the contention that joinder resulted in an improper
reference to insurance); Monzingc v. Jones,. 34 S.W.2d 662, 663-64
(Tex.• Civ. App. - Beaumont 1931, no writ (same but also indicating
that policy language that insurer was not liable until after
judgment has been awarded against insured is not inconsistent
However, Ray v. Moxon, 56 S.W.2d 469 (Tex. Civ.
with joinder).
App. - Amarillo 1933) aff'd 81 S.W.2d 488 (Tex. Comm'n App: 1935,
opinion adopted) started a trend toward holding that "no action"
clauses prevent joinder or direct action against the insurer
prior to judgment against the insured. See Kuntz v. Spence, 67
S.'W.2d 254 (Tex. Comm'n App. 1934, holding approved ; Grasso v.
Cainnon, 81 S.W.2d 485 (Tex. Comm'n App. 1935, opinion adopted ;
American Fidelity & Casualty Co. v. McClendon, 81 S.W.2d 493
(Tex. Comm 'n App. 1935, opinion adopted ; Seaton v. Pickens, 87
S.W.2d 709 (Tex. Comm'n App. 1935, opinion adopted).
In Kuntz, 67 S.W.2d at 255, the court, in talking about a no
action clause, said that it prevents the casualty company from
being bound
as for primary'liability to an injured party so
that it can be sued alone prior to a judgment
against the insured, or sued with the insured
before such judgment against him is obtained....
[I]t fully guards against such suit. If there
is a reason why such provision in the contract
should not be given effect, we are unable to
think of it. Such provision violates no statute,
and is certainly not against public policy.
.The court also gave another reason for prohibi tiing direct
It said:
action.

I
I
I
I
I
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[I]t is certainly very important to the insurance
company that it not be sued with the insured.
In this respect we judicially know that juries
are much more apt to return a verdict for the
injured party, and for a larger amount, if they
know the loss is ultimately to fall.on an
insurance company.

i

Id. at 256.
The court in Seaton, 87 S.W.2d at 711, went.even further.
It said:
;.

±

•

.

The policy in the instant case does not provide
in terms that no action shall be brought on it
until after judgment in favor of the injured
person against the assured, but its effect is
the same when it specifically states the limit
of the company's liability as being the payment
of a final judgment that may be rendered against
the insured.
Therefore, it seems a "no action" clause may not be necessary to
prevent direct action.
Furthermore, there seems to be some statutory basis for
arguing that a claimant has no direct action against the insurer,
at least in connection with motor carrier liability insurance.
See Tex. Rev. Civ. Stat. Ann. art. 911a, § 11 (Vern. 1964) (Such
poiicy or policies shall furthermore provide that the insurer
will pay all judgments which may be recovered against the insured
motor bus company....); Tex. Rev. Civ. Stat. Ann. art. 911b § 13
(Vern. 1964) (the obligor therein will pay to the extent of the
face amount of such insurance policies and bonds all judgments
which may be recovered against the motor carrier....)
In Grasso v. Cannon Ball Motor Freight Lines, 81 S.W.2d at
484-85, the court emphasized.the language "will pay all judgments"
in concluding that the statute barred direct action. .It said:
In this regard the statute by express words, and
all fair implication to be drawn from the express
words used, makes the basis of a suit by an
injured party against the insurance company a
"judgment" against the truck operator, and no
authority for a suit against such insurance
company is authorized or has any basis whatever
unless and until there is a judgment.'
Id.
Moreover, the court held that the legislative history of the
statutes demonstrated a "conclusive legislative intent not to
allow insurance companies ... to be sued in the same suit with
the motor carriers or operators." Id. at 485. See also American
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Fidelity, 81 S.W.2d at 495; Elliot v. Lester, 126 S.W.2d 756, 758
Tex. Civ. App. - Dallas 1939, no writ) ("The procedure, to the
effect that the insurance carriers be not directly sued or
mentioned in the pleadings and proof, obviously, was for the
beneficial convenience of the insurance companies.")
In addition, the rules of civil protgdure prohibit joinder
of a liability or indemnity insurance company unless the company
is by statute or contract directly liable to the injured party.
Tex. R. Civ. P., Rules 50(b), 97(f). See also Webster v. Isbell,
100 S.W.2d 350 (Tex. 1937) (holding that'insurer may not be joined
unless the injured party shows he was inade a beneficiary of the
insurance contract by statute or the.tj§.rms df the policy). Of
course, such a rule leaves open an avenue for joinder in the case
of.required policies if the court holds that the policy provides
for direct liability.
B.

Compulsory Insurance and Direct Action in Texas

"When ... insurance is required by a statute or ordinance,
the protection of the insured is not the primary objective of the
insurance.
Even in the absence of specific language securing to
injured persons direct rights under the policy, there is inherent
in such a policy an inference of a compulsory undertaking on the
part of the insurer to answer in damages to the injured person."
Annot., 20 A.L.R.2d 1097 (1951). See also Dairyland County Mutual
Insurance Company of Texas v. Childress, 650 S.W.2d 770, 775
(Tex. 1983 ) ("There is no question in our minds that the compulsory
insurance requirement of the Texas motor vehicle safety law

implies that all potential claimants resulting from automobile
accidents.are intended as beneficiaries of the statutorily required
automobile liability coverage.")
In Texas, a determination of whether a claimant can bring a
direct action under a compulsory policy has depended in large
part upon the language of the statute or ordinance making insurance
compulsory.
For example, in Scroggs v. Morgan, 107 S.W.2d 911
(Tex. Civ. App. - Beaumont 1937 ) rev'd on other grounds 130 S.W.2d
283, an ordinance established mandatory liability insurance for
taxis with a direct action against the insurer. The court rejected
the insurer's claim that it should not be joined because juries
are more likely to award verdicts against insurance companies
However, the ordinance
because the ordinance provided otherwise.
establishing mandatory insurance for taxis in the City of Houston,
said that insurers "shall pay all final judgments" rendered
against the insured. Crone v. Checker Cab & Baa age Co., 135
S.W.2d 696, 697 (Tex. Comm'n App. 1940, opinionJadopted . The
court held that this language precluded any cause of action
against the insurer until an obligation arose from a rendition of
a final judgment against the insured. Id. See also Grasso, 81
S.W.2d 842 (same in regards to art. 911b, § 13 ) ; American Fidelity,
81 S.W.2d 493 (same in regards to art. 911a, § 11 ) .

Art. 6701h, § 1A establishes mandatory motor vehicle liability
coverage.
It reads as follows:
On and after January 1, 1982 no motor vehicle
may be operated in this State unless a policy of
automobile liability insurance in at least the
minimum amounts to provide evidence-of financial
responsibility under this Act is in'effect to
insure against potential losseswhich may arise
out of the operation of that vehicle.
Art. 6701h, § 1(10) defines "Proo'f of Financial Responsibility."
It merely sets the amount of coverage peede$. Neither'it or § 1A
contain any language that would seem to prevent direct-action.
In other words, there is no "shall pay all final judgment" language
as there is in art. 911a and art. 911b.
However, the standard automobile liability policy in Texas
contains a "no action" clause. Under the current case law, this
would probably be an insurmountable barrier to direct action.
C.

Compulsory Insurance and Direct Action in Other States

Some states have permitted direct action or joinder where
compulsory insurance was involved. See American Southern Insurance
Co. v. Dime Taxi Service; 275 Ala. 51, 151 So.2d 783 ( 1963 ) ;
Millison v. Dittman, 180 Cal. 443, 181 Pa. 7879 (1919); Addin ton

v. Ohio Southern Exp., Inc., 165 S.E.2d 658 (Ga. App. 1968 ) ;
Kirtland v. Tri-State Insurance, 556 P.2d 199 (Kan. 1976). Apparently, the pervasive rationale was that required policies are pri-

I
I
I

marily for the benefit of the general public rather than the insured.
Other states, including Texas as discussed above, have refused to
permit direct action or joinder even in the case of a required
policy.
See Smith Stage Co. v. Eckert,'21 Ariz. 28, 184 P. 1001
(1919); Williams v. Frederickson Motor Express Lines, 195 N.C.
682, 143 S.E. 256 (1928); Petty v. Lemons, 217 N.C. 492, 8 S.W.2d
616 (1940); Keseleff v. Sunset Highway Motor Freight Co., 187
Wash. 642, 60 P.2d 720 1936 .At least one state that authorized

direct action under these circumstances has refused to. do so when
the policy contained a no action clause. Southern Indemnity Co.
v. Young, 102 Ga. App. 914, 117 S.E.2d 882 ( 1961 ) .
D.

I
I
I

Direct Action By Judicial Fiat

At one time, Florida had direct action by judicial fiat;
however, the legislature -overruled the holding of the case by
enacting a statute prohibiting direct action. Shepardizing the
Florida case reveals that every other jurisdiction faced with the
prospects of adopting the Florida court's rationale refused to do
so.
A major consideration in many of those cases seemed to be
that the legislature had overruled the decision.
Even though the case has been legislatively overruled, a
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discussion of its analysis is useful in providing an example of
how direct action could be justified by the Texas Supreme Court.
The threshhold case is styled Shingleton v. Bussey, 223
So.2d 713 (Fla 1969). The court began its analysis by saying the
state's Financial Responsibility law was•evidence that members of
the injured public were meant to be third,party beneficiaries of
the insurance contract because the insured acquired the insurance.
as a means of discharging his obligatiori's that may accrue to
members of the public arising out of his negligent operation of.a
Viewed in this light the:court held "there exists
motor vehicle.
sufficient reason to raise by operation of law the intent to
benefit injured third parties and thusi-render motor vehicle
liability insurance amenable to the third party beneficiary
doctrine."
Id. at 716. As noted earlier, Texas has already
taken this step via the Childress case.

However, the Florida court recognized this was only the
first step.
They still had to decide when the injured party
could exercise his right to sue on the contract. Id.
It recognized liability of the insured was a condition
precedent to liability of the insurer, but it felt that this did
not have the effect of postponing liability until a judgment had
been rendered against the insured. Id_ at 717.
The court felt that since insurance had always been heavily
regulated by the state, it was not unreasonable to limit the
effect of express contractual provisions where they collide with
the public interest. Id. The court believed that "no action"
clauses greatly hindered an injured person's right to an adequate
"remedy by due course of law without denial or delay." Id.
It
recognized that a carrier could impose reasonable limits on its
responsibilities to pay benefits, but it cannot unreasonably
burden the injured person's rights. Id. The court then concluded
that the insured and insurer had no right to contract away the
injured party's rights through a "no action" clause. Id. at 718.
Furthermore, the court recognized the argument that juries
are more likely to find negligence or enlarge damages when an
affluent institution has to bear the loss, but the court felt
that a stage has "been 'reached where juries are more mature."
It also felt that candid admissions of existence and policy
Id.
limits of insurance would benefit insurers by limiting their
policy judgment payments-because the opposite approach "may often
mislead juries to think insurance coverage is greater than it
is."

As additional reasons for authorizing direct action, the
court cited the fact that the rules of joinder were adopted with
the purpose of avoiding multiplicity of suits. It saw no reason
^

why insurance companies should be exempt from the law in that
respect.
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It also felt that it is anomalous to deprive the ultimate
beneficiary of the proceeds of a policy because the insured failed
to satisfy any conditions of payment. It felt by allowing joinder,
all of those types of issues would be on the table so the injured
party could protect his rights against the insurer. By allowing
joinder "the interests of all the parties.and,the concommittant
right to expeditiously litigate the_same in concert are preserved."
Id.
at 720.
E.

Direct Action by Statute

Approximately twelve states have e'nacted some form of direct
action statutes. See 12A COUCH ON INSLL3,RANCE;§ 45:797, p. 452,
n.18.
In accord with general principles relating to the supremacy
of statutory provisions over contract provisions, the right to
direct action cannot be modified by contract. Malgrem v. Southwestern Automobile Insurance, 201 Cal. 29, 255 P. 512 1927 . In
other words, direct action statutes take precedence over "no
action" clauses.

Conclusion
While the Florida case establishes some framework for
establishing direct action by judicial feat, adopting such
rationale in Texas would require overruling a long line of
precedents.
As Bussey indicates, the idea that keeping the
information concerning insurance from the jury may be outmoded,
but the Grasso case also rested on the grounds that a "no action"
clause did not violate public policy in Texas. As indicated
earlier, the fact that the Childress court found that injured
parties are third party beneficiaries to the insurance contract
is'only the beginning.
The court must still decide when the
injured party can sue. This is where the "no action" clause
comes into play. One can argue that it establishes a condition
precedent for suit by the third party. This would recognize that
the third party has a right to sue but would place some limits on
that right.

Getting around art. 911a and 911b would seem to be even more
difficult.
(These only deal with motor carrier liability.)
There has been no change.in the language of those statutes since
the 1930's.
Therefore,•one would have to expressly overrule
cases construing them.
There seem to be two possible solutions to the problem. The
first is legislative action.
The second is to get insurance
companies to drop the "no action" clause from their policies.
If they really believe it is in their best interest to eliminate
the intermediary steps as the amicus suggested, it is easily in
their hands to remedy the situation.
As a further note, it seems that if this court was to follow
the Florida case in respect to direct action, it is entirely

I

I
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possible that our legislature would follow the Florida legislature's
course of action. Insurance lobbies seem to be strong and
Unless they really believe that direct action is in
powerful.
their best interests, it is a good bet that they would be on the
doorsteps of the capitol immediately following an adverse decision
in this regard.
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FROM.

Eddie Molter

DATE.

October 30,

RE:

Direct Action Against Insurer

A.

1986

Background on Texas Law

Early Texas cases held that an insurer might be joined as a*
defendant in the case of a liability policy. American Automobile
Insurance Co. v. Streeve, 218 S.W. 534, 535 (Tex. Civ.. App. - San
Antonio 1920, writ ref'd) (following the rule that joinder is
proper when the causes of action grow out of the same transaction
and rejecting the contention that joinder resulted in an improper
reference to insurance); Monzingo v. Jones, 34 S.W.2d 662, 663-64
(Tex. Civ. App. - Beaumont 1931, no writ). (same but also indicating
that policy language that insurer was not liable until after
judgment has been awarded against insured is not inconsistent
with joinder).
However, Ray v. Moxon, 56-S.W.2d 469 (Tex. Civ.
App. - Amarillo 1933) aff'd 81 S.W.2d 488 (Tex. Comm'n App. 1935,
opinion adopted) started a trend toward holding that "no action"
clauses prevent joinder or direct action against the insurer
prior to judgment against the insured. See Kuntz v. Spence, 67
S.-W.2d 254 (Tex. Comm'n App. 1934, holding approved ; Grasso v.
Cannon, 81 S.W.2d 485 (Tex. Comm'n App. 1935, opinion adopted ;
American Fidelity & Casualt Co. v. McClendon, 81 S.W.2d 493
Tex. Comm'n App. 1935, opinion adopted ; Seaton v. Pickens, 87
S.W.2d 709 (Tex. Comm'n App. 1935, opinion adopted).
In Kuntz, 67 S.W.2d at 255, the court, in talking about a no
action clause, said that it prevents the casualty company from
being bound
as for primaryy liability to an injured party so
that it can be sued alone prior to a judgment
against the insured, or sued with the insured
before such judament against him is obtained....
[I]t fully guards against such suit. If there
is a reason why such provision in the contract
should not be given effect, we are unable to
think of it. Such provision violates no statute,
and is certainly not against public policy.
The court also gave another reason for prohibiting direct
action.
It said:

00283

[I]t is certainly very important to the insurance
company that it not be sued with the insured.
In this respect we judicially know that juries
are much more apt to return a verdict for the
injured party, and for a larger amount, if they
know the loss is ultimately to fall,on an
insurance company.

Id. at 256.
The court in Seaton, 87 S.W.2d at
It said:

711,

went even further.

The policy in the instant case does not provide
in terms that no action shall be brought^on it
until after judgment in favor of the injured
person against the assured, but its effect is
the same when it specifically states the limit
of the company's liability as being the payment
of a final judgment that may be rendered against
the insured.

Therefore, it seems a "no action" clause may not be necessary to
prevent direct action.
Furthermore, there seems to be some statutory basis for
ar g uin g that a cl a i man t h as no d i rect action against the insurer,
at least in connection with motor carrier liability insurance.
See Tex. Rev. Civ. Stat. Ann. art. 911a, § 11 (Vern. 1964) (Such
policy or policies shall furthermore provide that the insurer
will pay all judgments which may be recovered against the insured
motor bus company....); Tex. Rev. Civ. Stat. Ann. art. 911b § 13
(Vern. 1964) (the obligor therein will pay to the extent of the
face a.mount of such insurance policies and bonds all judgments
which may be recovered against the motor carrier.....)
In Grasso v. Cannon Ball Motor Freight Lines, 81 S.W.2d at
484-85, the court emphasized the language "will pay all judgments"
in concluding that the statute barred direct action. It said:
In this regard the statute by express words, and
all fair implication to be drawn from the express
words used, makes the basis of a suit by an

injured party against the insurance company a
"judgment" against the truck,operator, and no
authority for a'suit against such insurance
company is authorized or has any basis whatever
unless and until there is a judgment.
Id.
Moreover, the court held that the legislative history of the
statutes demonstrated a "conclusive legislative intent not to
allow insurance companies .,. to be sued in the same suit with
the motor carriers or operators." Id. at 485. See also American
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Fidelity, 81 S.W.2d at 495; Elliot v. Lester, 126 S.W.2d 756, 758
(Tex. Civ. App. - Dallas 1939, no writ) ("The procedure, to the
effect that the insurance carriers be not directly sued or
mentioned in the pleadings and proof, obviously, was for the
beneficial convenience of the insurance companies.")

I
I
I

In addition, the rules of civil prQcp-dui:e prohibit joinder
of a liability or indemnity insurance company unless the company
is by statute or contract directly liable to the injured party.
Tex. R. Civ. P., Rules 50(b), 97(f). See also Webster.v. Isbell,
100 S.W.2d 350 (Tex. 1937) (holding that insurer may not be joined
unless the injured party shows he was made a beneficiary of the
insurance contract by statute or the-t^'rms of the policy). Of
course, such a rule leaves open an avenue for joinder in the case
of required policies if the court holds that the policy provides
for direct liability.
B.

Compulsory Insurance and Direct Action in Texas

"When ... insurance is required by a statute or ordinance,
the protection of the insured is not the primary objective of the
insurance.
Even in the absence of specific language securing to
injured persons direct rights under the policy, there is inherent

in such a policy an inference of a compulsory undertaking on the
part of the insurer to answer in damages to the injured person."
Annot., 20 A.L.R.2d 1097 (1951). See also Dairyland County Mutual
Insurance Company of Texas v. Childress, 650 S.W.2d 770, 775

(Tex. 1983 ) ("There is no question in our minds that the compulsory
insurance requirement of the Texas motor vehicle safety law.
implies that all potential claimants resulting from automobile
accidents are intended as beneficiaries of the statutorily required
automobile liability coverage.")
In Texas, a determina-tion of whether a claimant can bring a
direct action under a compulsory policy has depended in large
part upon the language of the statute or ordinance making insurance
compulsory.
For example, in Scroggs v. Morgan, 107 S.W.2d 911
(Tex. Civ. App. - Beaumont 1937) rev'd on other grounds 130 S.W.2d
283, an ordinance established mandatory liability insurance for
taxis with a direct action against the insurer. The court rejected
the insurer's claim that it should not be joined because juries
are more likely to award verdicts against insurance companies
because the ordinance provided otherwise. However, the ordinance
establishing mandatory insurance for taxis in the City of Houston
said that insurers "shall pay all final judgments" rendered
against the insured. Crone v. Checker Cab & Baggage Co., 135
S.W.2d 696, 697 (Tex. Comm'n App. 1940, opinion^adopted). The
court held that this language precluded any cause of action
against the insurer until an obligation arose from a rendition of
a final judgment against the insured. Id. See also Grasso, 81
S.W.2d 842 (same in regards to art. 911b, § 13 ; American Fidelity,
81 S.W.2d 493 (same in regards to art. 911a, § 11 .

00z85

Art. 6701h, § 1A establishes mandatory motor vehicle liability
coverage.
It reads as follows:
On and after January 1, 1982 no motor vehicle
may be operated in this State unless a policy of
automobile liability insurance in at least the
minimum amounts to provide evid-ence of financial
responsibility under this Act is iri effect to
insure against potential losses' which may arise
out of the operation of that vehicle.

I

Art. 6701h, § 1(10) defines "ProOf'of Financial Responsibility." ^
It merely sets the amount of coverage :ipeede^3.
Neither' it or § lA
contain any language that would seem-to prevent direct.action.

In other words,.there is no "shall pay all final juagment" language
as there is in art. 911a and art. 911b.

i

However, the standard automobile liability policy in Texas
contains a "no action" clause. Under the current case law, this
would probably be an insurmountable barrier to direct action.

I

C.

'

Compulsory Insurance and Direct Action in Other States

Some states have permitted direct action or joinder where
compulsory insurance was involved. See American Southern Insurance,4^^
Co. v. Dime Taxi Service, 275 Ala. 51, 151 So.2d 783 ( 1963 ) ;

Millison v. Dittman, 180 Cal. 443, 181 Pa. 7879 (1919); Addington
v. Ohio Southern Exp., Inc., 165 S.E.2d 658 (Ga. App. 1968 ;
^;;^
Kirtland v. Tri-State Insurance, 556 P.2d 199 (Kan. 1976). APParently, the pervasive rationale was that required policies are primarily for the benefit of the general public rather than the insured.
Other states, including Texas as discussed above, have refused to
permit direct action or joinder even in the case of a required
policy.
See Smith Stage Co. v. Eckert, 21 Ariz. 28, 184 P. 1001
(1919);'Williams v. Frederickson Motor Express Lines., 195 N.C.
682, 143 S.E. 256 (1928); Petty v. Lemons, 217 N.C. 492, 8 S.W.2d
616 (1940): Keseleff v. Sunset Hi hwa Motor Freight Co., 187
Wash. 642, 60 P.2d 720 (1936). At least one state that authorized
direct action under these circumstances has refused to do so when
the policy contained a no action clause. Southern Indemnity Co.
v. Young, 102 Ga. App. 914, 117 S.E.2d 882 (1961 .
D.

Direct Action By Judicial Fiat

-

At one'time, Florida had direct action by judicial fiat;
however, the legislature overruled the holding of the case by
enacting a statute prohibiting direct action. Shepardizing the
Florida case reveals that every other jurisdiction faced with the
prospects of adopting the Florida court's rationale refused to do
A major consideration in many of those cases seemed to be
so.
that the legislature had overruled the decision.
Even though the case has been legislatively overruled, a

I

I
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discussion of its analysis is useful in providing an example of
how direct action could be justified by the Texas Supreme Court.
The threshhold case is styled Shingleton v. Bussey, 223
So.2d 713 (Fla 1969). The court began its analysis by saying the
state's Financial Responsibility law was.evidence that members of
the injured public were meant to be third party beneficiaries of
the insurance contract because the insu'red acquired the insurance.
as a means of discharging his obligation5 that may accrue to
members of the public arising out of his negligent operation of a
Viewed in this light the'court held "there exists
motor vehicle.
sufficient reason to raise by operatio'n'of law the intent to
benefit injured third parties and thusA;.rendlr motor vehicle
liability insurance amenable to the third party beneficiary
Id. at 716. As noted earlier, 'Texas has already
doctrine."
taken this step via the Childress case.
However, the Florida court recognized this was only the
They still had to decide when the injured party
first step.
could exercise his right to sue on the contract. Id.
It recognized liability of the insured was a condition
precedent to liability of the insurer, but it felt that this did
not have the effect of postponing liability until a judgment had
been rendered against the insured. Id. at 717.
The court felt that since insurance had always been heavily
regulated by the state, it was not unreasonable to limit the
effect of express contractual provisions where they collide with
the public interest. Id. The court believed that "no action"
clauses greatly hindered an injured person's right to an adequate
It
"remedy by due course of law without denial or delay." Id.
redognized that a carrier could impose reasonable limits on its
responsibilities to pay benefits,but it cannot unreasonably
burden the injured person's rights. Id. The court then concluded
that the insured and insurer had no right to contract away the
injured party's rights through a "no action" clause. Id. at 718.
Furthermore, the court recognized the argument that juries
are more likely to find negligence or enlarge damages when an
affluent institution has to bear the loss, but the court felt
that a stage has "been'reached where juries are more mature."
Id.
It also felt that candid admissions of existence and policy
limits of insurance would benefit insurers by limiting their
policy judgment payments-because the opposite approach "may often
mislead juries to think insurance coverage is greater than it
is. I
As additional reasons for authorizing direct action, the
court cited the fact that the rules of joinder were adopted with
the purpose of avoiding multiplicity of suits. It saw no reason
why insurance companies should be exempt from the law in that.
respect.

I

It also felt that it is anomalous to deprive the ultimate
beneficiary of the proceeds of a policy because the insured failed
to satisfy any conditions of payment. It felt by allowing joinder,

all of those types of issues would be on the table so the injured
party.could protect his rights against the insurer. By allowing
joinder "the interests of all the parties, and,the concommittant
right to expeditiously litigate the same-in concert are preserved."
at 720.
Id.
E.

Direct Action by Statute
,.^

,

.

Approximately twelve states have enActed some form of direct
action statutes.
See 12A COUCH ON INSUJRANCE;§ 45:797, p. 452,
n.18.
In accord with general principles relating to the supremacy
of statutory provisions over contract provisions, the right to
direct action cannot be modified by contract. Malgrem v. Southwestern Automobile Insurance, 201 Cal. 29, 255 P. 512 ( 1927 ) .
In
other words, direct action statutes take precedence over "no
action" clauses.
Conclusion
While the Florida case establishes some framework for
establishing direct action by judicial feat, adopting such
rationale in Texas would require overruling a long line of
precedents.
As Bussey indicates, the idea that keeping the
information concerning insurance from the jury may be outmoded,
but the Grasso case also rested on the grounds that a "no-action"
clause did not violate public policy in Texas. As indicated
earlier, the fact that the Childress court found that injured
parties are third party beneficiaries to the insurance contract
is•only the beginning.
The court must still decide when the
injured party can sue. This is where the "no action" clause
-comes into play.
One can argue that it establishes a condition
precedent for suit by the third party. This would recognize that
the third party has a right to sue but would place some limits on
that right.
Getting around art. 911a and 911b would seem to be even more
difficult.
(These only deal with motor carrier liability.)
There has been no change in the language of those statutes since
the 1930's.
Therefore,--one would have to expressly overrule
cases construing them.
There seem to be two_.possible solutions to the problem. The
first is legislative action.
The second is to get insurance
companies to drop the "no action" clause from their policies.
If they really believe it is in their best interest to eliminate
the intermediary steps as the amicus suggested, it is easily in
their hands to remedy the situation.
As a further note, it seems that if this court was to follow
the Florida case in respect to direct action, it is entirely

L
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possible that our legislature would follow the Florida legislature's
course of action. Insurance lobbies seem to be strong and
Unless they really believe that direct action is in
powerful.
^heir best interests, it is a good bet that they would be on the
doorsteps of the capitol immediately followinj an adverse decis-ion
in this regard.
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October 23, 1987

Honorable James P. Wallace
Justice, Supreme Court of Texas
P.O. Bo:: 12=48

Capitol Station
Austin, Texas 78767
Dear Justice Wallace:
At the request.of Broadus Spivey made at the SCAC session of
June 27, 1987, I appointed a Special Subcommittee to study TRCP
38(c) and 51 (b) which deal with the same subject, i.e. "direct
actions."
That committee consists of Frank Branson, Franklin
Jones, and Broadus Spivey, who are to work with Sam Sparks (El
Paso) who is the Standing Subcommittee Chair for Rules 15-166a.
The work of this subcommittee on these rules will likely be
one of the leading studies for the proposed rules admendments to
By copy of this letter, I am
be effective January 1, 1990.
requesting that Doak Bishop, Chairman of the COAJ for the ensuing
year, set up a similar special subcommittee to investigate these
rules to determine whether todav in Texas direct.actions should
be permissible under the Rules of Civil Procedure.
I hope this sufficiently responds to your inquiry.

LHSIII/tct
xc: Mr. Doak Bishop
Chairman COAJ

I

I
I

!
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SUZANNE LANGFORD SANFORD
HUGH L SCOTT, )R.

I

August 7, 1987

TO ALL SUPREME COURT ADVISORY COMMITTEE MEMBERS:
The Chairman of the Special Subcommittee to Study Texas Rule of
Civil Procedure 51(b) and its companion rules is Sam Sparks (El
Paso)., The members of that subcommittee are:
Frank Branson
Franklin Jones
Broadus Spivey

This Special Subcommittee is to:

I

LHSIII/tat
enclosure

(1)

thoroughly study the issues;

(2)

draft proposed rules and rule amendments
whether or not the Subcommittee recommends
their adoption;

(3)

make a full report at our next scheduled
meeting.

SPECIAL SUBCOMMITTEE TO STUDY RULE 51(b)
AND ITS COMPANION RULES

Chairperson:

Mr. Sam Sparks
Grambling and Mounce
P.O. Drawer 1977
El Paso, Texas 79950-1977
(915) 532-3911

Members:

Mr. Frank L. Branson
Law Offices of Frank L. Branson, P.C.
Allianz Financial Centre
LB 133
Dallas, Texas 75201
(214) 748-8015
Mr. Franklin Jones
Jones, Jones, Baldwin, Curry & Roth
P.O. Drawer 1249
Marshall, Texas 75670
(214) 938-4395
Mr. Broadus Spivey
Spivey, Kelly & Knisely
P.O. Box 2011
Austin, Texas 78768-2011
(512) 474-6061
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1

natural person."

Okay.

Thank you.

Now, what do we do to 614? And one reason I
couldn't follow you with looking at page 358 is
because that's the page in the rule book. I waslooking at 358 but a different page.

6

I
I
I

7

PROFESSOR BLAKELY:
have it in

8

CHAIRMAN SOULES:

9

PROFESSOR BLAKELY:

10

The same place.
But

the same

thing.

11
12

You probably don't

CHAIRMAN SOULES:

The same thing,

okay.

13
(Off the record discussion
(ensued.

14
15
16
17

people.

And I'd like to move the chair to appoint

a special-subcommittee to study Rule 51(b), which

22

that provision says this rule shall not be applied

23

in tort cases so as to -- this is the parties

24.

rule.

25

cases so as to permit the joinder of a liability

"This rule shall not be applied in tort

00293
512-474-5427
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insurance company unless such company is by
2

statute or contract directly liable to the person
injured or damaged."

4

CHAIRMAN SOULES:

Okay.

That is

5

assigned to -- as of this time -- as of this

6

moment, that is assigned to the standing

7

subcommittee that embraces those rules. And if

8

anyone wants to work with them -- let's

9

the chair of that? The chairman of that is Sam

see, who's

10

Sparks, El Paso, and if you want to work with him,

11

write him. And Tina will get out a letter that

12

that is being assigned to him for study within his

13

standing subcommittee.

I
Okay, thank you.

14

MR. SPIVEY:

15

PROFESSOR DORSANEO:

16

there are a number of other rules that are

17

companions to 51(b) that contain that same;,
concept, and they all

need

Mr. Chairman,

to be examined

together.
MR. BRANSON:

Mr. Chairman, I would

urge that's -a- large enough problem -- Chairman

22

Sparks has his hands full with all those rules and

23

would urge the chair to appoint

a subcommittee

directed specifically to that problem.
a special

25

512-474-5427

I
I
I
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And I don't think it's going to divide

1

problem.

2

the plaintiffs and the defense lawyers as much as

3

it's going to be a controversial matter.

4

CHAIRMAN SOULES:

That's fine.

5

Broadus, do you have a standing subcommittee? I

6

don't know what your current assignments are. Let

7

me look and see here. You had a special

8

subcommittee to handle that.

9

PROFESSOR EDGAR:

We11,.Sam ought to

CHAIRMAN SOULES:

What I'd like to do

10

be on it.

11
12

is keep the first assignment within the standing

13

subcommittee for overall control. And, of course,

14

anyone can generate work -- you know, work product

15

for Sam and feed that, and if it gets to be -- in

16

other words, let him decide whether it needs a

17

special subcommittee.

18

argumentative with you, Frank, but I am trying to

19

keep as much orga ization. Even the COAJ now

20

knows who on their committee keys to what rule

21

numbers.

22

So,

I'm not trying to bt

they can consult with

MR. BRANSON:

Well, my only concern is

23

this is a rule that I would urge probably is going

24

to require some study and a pretty extensive

25

report.

And with•all deference to Sam, he's in El

IJ

512-474-5427
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1

Paso and there's one airplane on Saturday that

2

goes to El Paso. If you could --

3

CHAIRMAN SOULES:

For purposes of this

4

rule, I appoint Frank Branson, Franklin Jones and

5

Broadus Spivey as special members of that

6

subcommittee and ask them to take the initiative

7

with Sam to get him the work product that they

8

want considered by that committee.

9

MR. JONES:

Can I make a comment, Mr.

10

Chairman, which I think might let the chair know

II

where we ' re coming from?

1

12
13

MR. JONES: I don't know about Broadus

14

or Frank, but I've had four members of the Court

15

tell me that they wanted the committee to look at

16

this rule, and that's where we're coming from on

17

this.

18

I

CHAIRMAN SOULES:

Okay.

Well, it's °

19

going to be looked at now. And the three of

20

you-all are special members of Sam ' s subcommittee

21

to take the initiative to get to his subcommittee

22

what you want him to look at. And if he wants

23

some of you-all to handle the report, you

24

he's got that prerogative and you-all certainly

25

can ask him. And,he may want you to specially
... _,
:,.

k now,

I
I
I
I
^
^
^
^
I
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1

handle that particular part of his report next

2

time.

3

Okay.

We've still got a lot of rules to work

4

through, so let's go on with'our agenda. Ple've

5

got Rusty Mcl4ains, Tony Sadberry, Steve McConnico

6

and Professor Carlson. Now, since Steve and

7

Elaine are both Austin residents and Tony and

8

Rusty are going to have to travel, I would propose

9

that we take the two out-of-towners first in case_-

10

they must go. Is that okay with you Elaine and

11

Steve?

-

12

13
14

CHAIRMAN SOULES:

Rusty, between you

15

and,Tony, flip a coin or discuss who wants to go

16

first.

What are your travel schedules?

17
18
19

mine is probably not -, V;
CHAIRMAN SOULES:

20

MR. SADBERRY:

21

CHAIRIlAN SOULES:

Tony, go ahead.

Okay.
While Tony is tuning

22

up, I've got a repealer in here of 164 which we

23

failed to do last time after we combined 164 into

24

162.

25

517-d7d-5427

So, all in favor of that, say "I." Okay.
MR. ^ADBERRY^,

Okay.

Mr. Chairman,

I
I
To:

Members of the Planning Subcommittee of the
State Bar Committee on the Administration of Justice

Re:

Direct Actions

Although I anticipated a maelstrom of letters from lawyers and
academics in response to my inquiry it has not developed.
Enclosed are copies of all of the written responses I received
to some 20 letters. I will summarize the 2 telephone calls
(one from Phil Hardberger) as follows: "It would be a good
idea and would stop deceiving the jury; but it would also end
the new breach of the duty.of aood faith cause of action which
may be a better remedy.
The Suoremes cannot do this by rule
changes."

I
I
I

I think you will find Prof. John Sutton's letter to be the most
intriauing.
He approaches this from a different angle entirely.
.Given JudgeKilgarlin's concurrence in Cont'l Casualty v. Huizar,
we may wish to recommend that no effort be made to allow direct
actions through a rules change, but that study of the ethics issue
raised by John Sutton.should be pursued instead. Please let know
your reaction to this, before the March 12 meeting if possible.

I would also like to hear from those of you who are working on
separate projects (work,:product; pleadings; findinas and conclusions).,
so that either you or I can give a short report at the meeting.

Michael D. Schattman
MDS/lw
xc:
Doak Dishop
encl.

I

I
I
I
I
I

December 7, 1987

Judge Michael Schattman
348th District Court
Tarrant County Court House
Fort Worth, Texas 76196-0281
Dear Mike:
It was good to hear from you even if it was a "judicial
inquiry."
I have heard many good things from a lot of people
about the strong public service you are giving the"citizens of
Tarrant County.
As an old Fort Worth boy (getting older), I
can say that they need it.

As to the subject of your inquiry, I believe that it
would be a mistake to change the rules on this point to permit
direct actions.
My primary objection after some 15 years on
both sides of the docket (plaintiff and defendant) is that (1)
there is really no overpowering need to change the present
law; (2) if there is a"need," it is a need primarily driven
by the "need" for higher verdicts; (3) the result will be a
complicating overlay of new rules, new procedures which will
literally take years to sort out whatever benefits flow from
the change are outweighed by the costs.
Thank you for writing.
Respectfully,

Glen Wilkerson
GW/11

G0^99

I
December 14, 1987

Judge Michael D. Schattman
348th Judicial District of Texas
Tarrant County Courthouse
Fort Worth. Texas 76196-0281
Re: Direct Actions Against Insurers
Dear Judge Shattman:
I have two or three reactions to the problems raised in
your letter of November 30.
At the outset, it seems to me that cases such as the very
recent Supreme Court case of Continental Casualty Co. v. Huizar
(decided November 25. 1987) forcefully suggest that direct
actions should be allowed against insurance companies, and
normally this would be a joinder of the insured and insurer as
defendants.
My main reason for favoring direct actions, however, is
that the lawyers hired by insurance companies to.represent
insureds when damage suits are filed against the insureds are
placed in very difficult positions, from a standpoint of
professional ethics.
Therefore, a change to direct actions
should also include a change in the liability policies, taking
away from the insurance companies the duty and right to defend
thecase and substituting a duty and right to employ counsel
for the insured with such counsel thereafter to be solely
responsible to the insured and with no obligations whatever to
the insurer.
My third reaction is that the Supreme Court does not have
authority to make this needed change. Legislation would be
required, in my opinion.
With best wishes,
Sincerely yours,
1\

.

^

John F. Sutton, Jr.
A.W. Walker; Jr. Centennial
Chair in Law
JFS/cva
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ATTORNEYS

3850 TEXAS COMMERCE TOWER
HOUSTON.TExAS 77002-2909
(713) 227-2700

AUSTIN. TEXAS 78769-2987
(512) 478-7100

December 21, 1987
/
Don M. Dean, Esq.
Underwood, Wilson, Berry,
Stein & Johnson
P.O.:Box 9158
Ama:;illo, TX 79105
Dear Don:
Attached you will find a letter I received from Judge
Michael Schattman, 348th District Court, of Fort Worth, who is
chairing
the
State
Bar's
investigating
whether
subcommittee
"direct actions" against insurance carriers are preferable or
not.
Because your practice is probably more insurance-oriented
than my own and because I respect your insights and points of
view, if you have some knowledge and interest in the subject you
might take a few minutes to give Judge Schattman the benefit of
your thoughts on this subject.

I would appreciate the favor of a copy of any correspondence
you generate, so that I can also educate myself.
I hope this letter finds you in good health and enjoying the
holidays.
Kindest personal regards.
Sincerely,

T. Richard Handler
TRH:cb .
Encl o ure

cc:

^rhe Honorable Michael D. Schattman

00301

November 30, 1987
Richard Handler
Jenkens & Gilchrist
3200 Allied Bank Tower
Dallas, Texas 75202-2711
Re:

I

Direct Actions Against
Insurers

I

Dear Ric:
There are two study groups presently investigating whether to
authorize "direct actions" under the Rules of Civil Procedure.
One group is a subcommittee of the Supreme Court's Rules Advisory
Committee chaired by Broadus Spivey of Austin._ The other is a
subcommittee of the State Bar's Committee on the Administration
of Justice.
I am the chair of the State Bar's subcommittee and I
am writing to you and other lawyers around the state to get your
thoughts and advice on this issue.

Would you mind, after kicking this around with friends and
colleagues, writing me a letter on your (and their) perceptions
of the pros and cons of such a change in Texas practice?. This
would change both the approach and philosophy of Texas tort
litigation.
Is this wise? Would counter-claims also be direct
actions? Would we now reveal the existence or absence of all
parties' liability insurance? Should direct.actions be limited
only to situations where coverage and/or defense is denied? Will
a rules change be sufficient -- given the authority over policy
language granted to.the..._State Board of Insurance by statute, does
the Supreme Court even have this authority?
I truly appreciate your taking the time to respond and give us
your help on exploring this issue. Thank you.

I
I
I

I
I
I
I
I

I
Michael D. Schattman.
MDS/lw
xc
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ATTORNEYS

3850 TEXAS COMMERCE TOWER
HOUSTON.TEXAS 77002-2909
(713) 227-2700

December 21, 1987

C. L. Mike Sch idt, Esq.
Stradley, Sc idt, Stephens & Wright
One Campbe
Centre

Terry Tottenham, Esq.
One American C^enter
600 Congres,!^'Avenue
Austin, T5C 7$701

Frank Bbker, Esq.
One A mo Center
106
c. Mary's

Forr st Bowers, Esq.
140
exas Avenue
Lubbock, TX 79048

San

ntonio, TX 78205

le Curry, Esq.
1 W. Houston Street
arshall, TX 75670

Gentlemen:
Attached you will find a letter I received from Judge
Michael Schattman, 348th District Court,' of Fort Worth, who is
chairing
the
State
Bar's
subcommittee
investigating
whether
"direct actions" against insurance carriers are preferable or
not.
Because your practices are probably more insurance-oriented
than my own, because of your current positions in the Litigation
Section, and because I respect your insights and points of view,
each of you who has some knowledge and interest in the subject
might take a few minutes to give Judge Schattman the benefit of
your thoughts on this subject.

r would appreciate the favor of a copy of any correspondence
you generate, so that I can also educate myself.
I hope this letter finds each of you in good health and
enjoying the holidays.

I
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December 21, 1987
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Kindest personal regards.
Sincerely,

TRH:cb
Enclosure
cc: vThe Honorable Michael D. Schattman

c

00304

I

LLOYD DOGGETT
Bo.rd Certlfhd

❑

December 23, 1987
Hon. Michael D. Schattman
348th Judicial District Court
Tarrant County Courthouse
Fort Worth, TX 76196-0281
Dear Mike:

Thank you for your letter of November 30, 1987, which arrived
while, coincidentally, I was in your hometown engaged in
settlement negotiations in a construction.accident case in which,
as I recall, you presided over an early hearing regarding the
scheduling of certain defense witness depositions.
The case
settled just before the December 7 trial date for a little over
two million dollars, I am happy to report.
I know that that has nothing to do with the matter you wrote me
about, but you know we plaintiff's lawyers can't resist a little
gratuitous bragging every now and then. •
I appreciate your soliciting my opinion about the issue of direct
actions against insurers. I believe that there is a divergence of
opinion amongst members of the plaintiffs' trial bar on this
issue.
As you might expect, there is one school of thought that
direct action against insurers is just what the doctor ordered.
For my part, however, I question the wisdom of this and certain
other "reform" p:opocals being discussed presently.
T_ do not
applaud the movement toward telling the jury all there is to know
about the background of a lawsuit, because I believe that
distracts them from the true issues of the case. (For the same
reason, I object to a "cure" general charge and to the notion that
it's okay to tell the jury the effect of their answers). I
recognize that in some cases it would be to my benefit to be able
to sue insurers directly-and to tell jurors what they're up to,
but in other cases it cuts the other way, and in few cases does
the jury really need to know all those things in order to get
about their business.
I may be getting conservative in my old age, but I generally
subscribe to the "don't fix it if it ain't broke" school of legal
reform.
It ain't broke.

00305

Thanks again for soliciting my views. If I can think of any case
in which direct action against insurers should be permitted, it is
in the case where a claim for breach of duty of good faith and
fair dealing is combined with the liability suit giving rise to
that claim (e.g., in the third-party liability situation where the
insurer has denied or delayed the fair settlement of the claim or
has engaged in other abusive settlement practices.

Please feel free to call me at any time.
Cordially yours,

I
I
I
I
I

TJ/cmak

I
I
I
I
I
I
I
I
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January 14, 1988

Hon. Michael D. Schattman
District Judge
348th Judicial District
Tarrant County Courthouse
Fort Worth, TX 76196-0281
RE:

Direct Actions Against Insurers

Dear Judge Schattman:
When I received your correspondence of November 30, 1987, I really
didn't know enough about direct action statutes to give you an
intelligent appraisal.
I wrote to Jerry Rwilosz, a former claim
manager and presently a lawyer for Reliance Insurance Company, and
asked him if he would be kind enough to share his observations and
experience with us concerning Reliance's Louisiana experience.
I enclose a copy of his correspondence to-me dated January 11, 1988.
If you have any further questions, please'feel free to contact Jerry
directly as I know he'll be delighted to share his experiences of the
past 25 years with you.
If there's any way we can be of service to you at any time, please
feel free to call upon us.

I

Sincerely,
7 E & LEVY

LCM:vb
Enc.

cc

Jerry Kwilosz

c

LONNIE C. MC GDIRE, JR.
MC GUIRE & LEVY

ATTORNEYS AND COUNSELORS AT LAW
P. 0. BOX 165507
IRVING, TEXAS 75016-5507

RE:

DIRECT ACTIONS AGAINST INSURERS

DEAR LONNIE:
I HAVE YOURS OF DECEMBER 30, 1987, ALONG WITH THE NOVEMBER 30TH
LETTER OF DISTRICT JUDGE MICHAEL D. SCHATTMAN REGARDING THE ABOVE
CAPTIONED SUBJECT.
JUDGE SCHATTMAN'S LETTER INDICATES THAT THERE
ARE TWO BAR STUDY GROUPS INVESTIGATING "DIRECT ACTIONS" AGAINST
INSURANCE CARRIERS.
WITHOUT FURTHER INFORMATION, I ASSUME THE
CONTEMPLATED PROCEDURE WOULD BE MUCH LIKE THE SITUATION AS IT
J EXISTS IN LOUISIANA. THERE, IN THE IISIIAL CASE, PLAINTIFF SIIES A
DEFENDANT AND IISF&G, HIS INSURANCE CARRIER. THESE ARE THE NAMED
DEFENDANTS IN A LAW SUIT. THE PLEADINGS USUALLY STATE THAT THE
DEFENDANT IS USF&G, INSURED, AND THAT THE INSURANCE COMPANY IS
RESPONSIBLE IN PAYMENT FOR WHATEVER NEGLIGENT ACTIVITIES THE DEFENDANT MIGHT BE FOUND RESPONSIBLE FOR.
I HAVE BEEN INVOLVED IN MUCH OF THIS TYPE OF LITIGATION AND I
HAVE NOT FELT THAT THE CARRIER'S PRESENCE MAKES THE CASE WORSE,
CURRENT JURY PANELS
SO TO SPEAK, FROM THE DEFENSE STANDPOINT.
ARE NOT SO NAIVE AS TO BE UNAWARE THAT THERE IS INSURANCE
COVERAGE PRESENT IN MOST ALL OF THE LITIGATION WE SEE PRESENTLY.

THERE ARE ADVANTAGES TO BOTH SIDES WHERE THE CIVIL PROCEDURE
ALLOWS SUCH DIRECT ACTIONS. ONE IMPORTANT ONE WOULD BE THE
ABILITY TO HAVE EVIDENCE INTRODUCED ON COVERAGE WHERE THIS ISSUE
IS IN THE CASE. IN THE USUAL SITUATION IN LOUISIANA WHERE THERE
IS SOME COVERAGE PROBLEM AND THE CARRIER IS DIRECTLY NAMED IN
THE ACTION ALONG WITH ITS INSUREDS, THE CARRIER'S ANSWER USUALLY
ADDRESSES ITSELF TO THE COVERAGE ISSUE, TO SET UP THE COVERAGE
THIS ORDINARILY IS DONE, OF COURSE, BY A DIFFERENT
DEFENSE.
LAWYER REPRESENTING THE INSURANCE COMPANY ONLY. THIS SITUATION
CURRENTLY PRESENTS A PROBLEM IN TEXAS WHERE THE DUTY TO DEFEND

LONNIE C. MC GUIRE, JR.
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IS PROBABLY THE ONLY
IN CHIEF.

THING

THAT CAN BE ADDRESSED IN THE

LAW SUIT

ANOTHER ADVANTAGE WOULD BE IN HAVING THE EXISTENCE OR ABSENCE OF
LIABILITY INSURANCE FOR ALL PARTIES TO BE A MATTER OF RECORD. IN
LOUISIANA, FOR INSTANCE, THE PARTIES SUBMIT THE CERTIFIED COPIES
OF ALL COVERAGE AND THIS BECOMES PART OF THE RECORD FOR EVERYONE
TO KNOW.
I WOULD NOT BE IN FAVOR OF DIRECT ACTIONS ONLY IN COVERAGE MATTERS.
I WOULD PREFER THAT THE DIRECT ACTION PROCEDURE APPLY IN ALL LITIGATION.
I THINK TO LIMIT IT TO COVERAGE MATTERS WOULD BE MUCH TOO
CUMBERSOME.

1

I COULD SEE WHERE SOME CARRIERS WOULD BE PRETTY MUCH AGAINST
THIS CHANGE IN THE CIVIL PROCEDURE IN THAT THEY MIGHT FEEL
THAT BECAUSE OF WHO THEY ARE THAT THEY COULD BE A TARGET,
THAT JURIES WOULD BE MUCH MORE PRONE TO RULE ON THIS EMOTION
THAN ON THE FACTS OF THE CASE. I THINK THIS WOULD BE LIMITED
TO CARRIERS OF SUBSTANTIAL NATIONAL STATURE - ALLSTATE, STATE
FARM.
I HOPE THE ABOVE CAN HELP YOU IN YOUR REPLY TO JUDGE SCHATTMAN.
IF YOU HAVE ANY QUESTIONS, GIVE ME A CALL.

BEST REGARDS.

JER Y RWILOSZ
JJR:AK

I
I
I
I
I
March 11, 1988

Mr. Sam Sparks
Grambling and Mounce
P.O. Drawer 1977
El Paso, Texas 79950-1977
Re:

Direct Actions Against Insurers

Dear Sam:
I have enclosed a copy of a letter sent to me from Michael
D. Shattman regarding direct actions against insurers.
Please
prepare to report on this matter at our next SCAC meeting. I
will include the matter on our next agenda.
As always, thank you for your keen attention to the business
of the Advisory Committee.

LHSIII/hjh
Enclosure
cc:
Justice William W. Kilgarlin

I
I
I
I
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November 30, 1987
Doak Bishop
Hughes & Luce
2800 Momentum Place
1717 Main Street
Dallas, Texas 75201
Re:

Direct Act^f_ ons Agains

Insurers

and Rul^/s 38(c)and 51( ), T.R.C.P.
Dear Doak:
I received your note of the 19th with memoa-and corresoondence
today.
An incorrect zip code and the vagaries of the county's
in-house mail service are the culprits.

I
I

The memo from Eddie Molter to Judge Robertson of October 30, 1986,
is incomplete.
I received paees 1, 3, 5 and 7. What about the
others?
Is the Chuck Lord memo to Judge Wallace only a single
page?
Can you help on this? Can Broadus?
I am sending a letter out to some selected practitioners and
academics soliciting their views. It would seem from the memos
that a rule change alone would not be enough to usher in direct
actions.
This would be such a big change in our practice it
should be approached cautiously.
I am copying Broadus Spivey, Luke Soules and the members of the
COAJ "think tank" subcommittee. I would like to.send my fellow
think tankers copies of the complete memos. I will send you,
Broadus and Luke copies of anything my letter generates.

Michael D. Schattman
MDS/lw
xc:

B. Spivey, L. Soules, uike Handy, Bill Dorsaneo, Pat Hazel,
Charles Tiyhe

TELECOPIER
(512) 224-7073

December 9, 1987

Mr. Sam Sparks
Grambling and Mounce
P. 0. Drawer 1977

El Paso, Texas

79950-1977

Dear Sam:
I have enclosed a letter sent to me through Michael D.
Please prepare to
Schattman regarding Rules 38(c) and 51(b).
report on this matter at our next SCAC meeting. I will include
the matter on our next agenda.

As always, thank you for your keen attention to the business
of the Advisory Committee.

LHS/hjh
SCACII:003
Enclosure
Justice James P. Wallace
cc:
Mr. Michael D. Schattman-

INVESTIGATORS+

BUSINESS MANAGER:

MELVALYN TOUNGATE

November 9, 1987
OF COUNSEL

Hon. Sam Sparks
Grambling and Mounce
Texas Commerce Building
P. 0. Drawer 1977

El Paso,

Texas 79950-1977

/

Direct Actions
Dear Chairman Sam :
Since I have really dropped the ball on this assignment, I need to
call upon you for help in restoring my appearance of reliability.
On June 27, 1987, Luke Soules appointed a special subcommittee to
The subcommittee consists of you as chairman,
study these rules.
Frank Branson, Franklin Jones, and myself as members..
I inquired of Justice Wallace as to the existence of any briefing
or information that had accumulated with the Supreme Court over a
This has been a rather lively topic of discussion
period of years.
in the legal community ever since I have been practicing, and I
knew the Supreme Court had to have some material gathered. On July
8, 1987 Judge Wallace forwarded to me copies of research done on
Like a good committee member, I procrastinated "until
the subject.
Now, "manana" has come.
tomorrow."
I am forwarding a copy of the material furnished to me by Judge
Wallace and a copy of his accompanying letter of July-8, 1987.
We need to get together, and that should be without further delay.
It will make you look good to act in a rather hasty fashion while
you can compare your conduct with my speed.

Hon. Sam Sparks
November 9, 1987
Page Two

Additionally, I have received several inquiries from lawyers who
are not even members of our committee and some from defense
lawyers, too, asking.when we were going to move on this issue.
There is more interest than I had thought. I would suggest a
Thursday or Friday meeting in Austin within the next three or four
weeks.

I
I
I
I

I apologize to you, Luke Soules, and especially to Judge Wallace,
for my inertia.
Sincerely,

Broadus A. Spivey
BAS:jk.
c:

Hon. James P. Wallace
Mr. Luther H. Soules III
Mr. Frank Branson
Mr. Franklin Jones
Mr. Doak Bishop, Chairman, COAJ

I

I
I
I

I
I
I

I
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Mr. Broadus A. Spivey
Spivey, Grigg, Kelly & Knisely
P. 0. Box 2011
Austin, Texas 78768

C

Dear Broadus:
As per your request of last week, I am forwarding copies of
research done by various court personnel into direct action against
insurance companies in Texas. I hope this is of some help to you
and I look forward to your subcommittee report to the Supreme Court
Advisory Committee.

JPW/cw

I
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SOULES 8 WALLACE
ATTORNEYS-AT-LAW
1.
IUDITH L RAMSEY
SUSAN SHANK PATTERSON

TENTH FLOOR
REPUBLIC OF TEXAS PLAZA

June 20, 1989

Mr. David J. Beck
Fulbright & Jaworski
1301 McKinney Street
Houston, Texas 77002
Re:

Proposed Change to Rule 57
Texas Rules.of Civil Procedure

Dear Mr. Beck:
Enclosed please find a copy of a letter sent to me by
Mr. Harry Tindall.
Please prepare to report on the matter at our
next SCAC meeting. I will include the matter on our next agenda.

As always, thank you for your keen attention to the business
of the Advisory Committee.

LHSIII/hjh
Enclosure
cc:
Justice Nathan Hecht
Justice Stanton Pemberton

Q

TINDALL & P08TER
Attorneys at Law
2800 Texas Comm.e^ce Tower
600 Travis St.
Houston, Texas 77002
(713) 229-8733
Fax (713) 228-1303

✓

TELEFA% COVER LETTER
TC:

Luther soules

TELE1d'AX NUM$ER: 512-224-7073
FROM:

HARRY L. TINDALL

DATE:

June i9, 1989

RE:

Attention:
II you do not receive the total number of pages sent,
please call Myra Smith or RarOn Howard, leqa7, assistants,
immediately.

They mppear Aaoeptable to me. I asoicisily approve the chanae to
Rule 21a_muthorizinct service by_talsc,opigr.

^

However, we should

Proposed Change:
Every pleading of a party represented by an attorney shall be
signed by at least one attorney of rccord--.in his individual name,
with his State Bar of Texas identification number, address, and.
A party
telephone number, and, if available, telgcopier number.
not represented by an attorney shall sign his pleadings, state his
address.. a-nd telephone number, and, if available, telecoAier
numb er .

3 0 d

c
Rule 120a. Special Appearance
1.
Notwithstanding the provisions of Rules 121, 122
and 123, a special appearance may be made by any party either
in person or by attorney for the purpose of objecting to the
jurisdiction of the court over the person or property of the
defendant on the ground that such party or property is not
amenable to process issued by the courts of this State. A
special appearance may be made as to an entire proceeding or as
to any severable claim involved therein. Such special
appearance shall be made by sworn motion filed prior to motion
to transfer venue or any other plea, pleading or motion;
provided however, that a motion to transfer venue and any other
plea, pleading, or motion may be contained in the same
instrument or filed subsequent thereto without waiver of such
special appearance; and may be amended to cure defects. The
issuance of process for witnesses, the taking of depositions,
the serving of requests for admission, and the use of discovery
and related processes, shall not constitute a waiver of such
special appearance.
Every appearance, prior to judgment, not
in compliance with this rule is a general appearance..

2.
Any motion to challenge the jurisdiction provided
for herein shall be heard and determined before a motion to
transfer venue or any other plea or pleading may be heard. No
determination of any issue of fact in connection with the
objection to jurisdiction is a determination of the merits of
the case or any aspect thereof.
The court shall determine the special appearance
[3.
on the basis of the pleadings, any stipulations made by and
between the parties, such affidavits and attachments as may be
filed by the parties, the results of discovery processes, and
any oral testimony.. The affidavits, if any, shall be made on
personal knowledge, shall set forth specific facts as would be
admissible in evidence, and shall show affirmatively that the
affiant is competent to testify.]
1. 4. If the court-sustains the objecton to
jurisdiction, an appropriate order shall be entered. If the
objection to jurisdiction is overruled, the objecting party may
thereafter appear generally for any purpose.
Any such special
appearance or such general appearance shall not be deemed a
waiver of the objection to jurisdiction when the objecting
party or subject matter is not amenable to process issued by
the courts of this State.
[Note:

Added Language Underscored]

3751B
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NEW YORK
LOS ANGELES

May 31, 1989

Re-:

Tex. R.

Civ. P. 120a

The Honorable Nathan L. Hecht
5th District Court of Appeals
County Courthouse

I
I
I
I
I

Dallas, Texas 75202
Dear Justice Hecht:.
Pursuant to your request at the recent meeting of the
Supreme Court Advisory Committee, I enclose a draft of a
proposed change to Rule 120A for the Court's consideration.
The-purpose_-of this proposal is to allow the use of affidavits
to resolve the jurisdiction issue.
Very truly yours,

David J. Beck

I
I
i
I

DJB/st
Enclosure
cc:
3784B

1

Luther H. Soules, III, Esq. - w/attachment

I

I
I
I
I

Rule 166.

Pre-Trial Procedure; Formulating Issues

In any action, the court may in its discretion direct the
attorneys

for

the

parties

and

the

parties

or

their

duly

authorized agents to appear before it for a conference to consider:
(a)

All dilatory pleas and all motions and exceptions

relating to a suit pending;
(b)

The simplification of the issues;

(c).

The necessity or desirability of amendments to the

pleadings;
(d)

The possibility of obtaining admissions of fact and of

documents which will avoid unnecessary proof;
(e)

The limitation of the number of expert witnesses;

(f)

The advisability of a preliminary reference of. issues

to a master or auditor for findings to be used as evidence when
the trial is to be by jury.
I(q) The Settlement of the case. To aid such consideration,
the court may encouraae settlement.]
,(t}'

(h)

the action.

Such other matters as may aid in the disposition of
The court shall make an order which recites the

action taken at the pre-trial conference, the amendments allowed
to the pleadings, the time within which same may be filed, and
the agreements made by the parties as to any of the matters considered,

and which limits the issues for trial to those not

disposed of by admissions or agreements of counsel; and such
order when entered shall control the subsequent course of the

I
I
action,

unless

injustice.

modified at the trial to prevent manifest

The court in its discretion may establish by rule a

pre-trial calendar on which actions may be placed for consideration as above provided and may either confine the calendar to

I

I
I

jury actions or extend it to all actions.

I
I
I
I
I

I
I
I
I
I
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Rule 166b.

Forms and Scope of Discovery; Protective
Supplementation of Responses

1.

Forms of Discovery. (No change.)

2.

Scope of Discovery.

Orders;

Except as provided in paragraph 3

of this rule, unless otherwise limited by order of the court in
accordance with these rules, the scope of discovery is as follows:
a.

In General. (No change.)

b.

Documents and Tangible Things. (No change.)

c.

Land.

d.

Potential Parties and Witnesses. (No change.)

e.

Experts and Reports of Experts.

(No change.)

Discovery of the

facts known, mental impressions and opinions of experts,
otherwise discoverable because the information is relevant
to the subject matter in the pending action but which was
acquired or developed in anticipation of litigation and the
discovery of the identity of experts from whom the information may be learned may be obtained only as follows:
(1)

In General.

A party may obtain discovery of

the identity and location (name, address and telephone
number) of an expert who may be called as a[n expert]
witness, the subject matter on which the witness is
expected to testify, the mental impressions and opinions held by the expert and the facts known to the
expert (regardless of'when the factual information was
acquired)

which relate to or form the basis of the

0032' 3
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mental impressions and opinions held by the expert.
The disclosure of the same information concerning an
expert used for consultation and who is not expected to
be called as a[n expert] witness at trial is required
if the expert's work product forms a basis either in
whole or in part of the opinions of an expert who is to
be called as a witness.
(2)

Reports.

A party may also obtain discovery

of documents and tangible things including all tangible
reports,

physical models, compilations of data and

other material prepared by an expert or for an expert
in anticipation of the expert's trial and deposition
testimony.

The disclosure of material prepared by an

expert used for consultation is required even if it was
prepared in anticipation of litigation or for trial
when it forms a basis either in whole or in part of the
opinions of an expert who is to be called as a[n
expert] witness.
(3)

Determination of Status. (No change.)

(4)

Reduction of Report to Tangible Form. If the

discoverablefactual observations, tests, supporting
data,

calculations,

photographs,

or

opinions of an

expert who will be called as a[n expert] witness have
not been recorded and reduced to tangible form, the
trial judge may order these matters reduced to tangible
form and produced within- a reasonable time before the
date of trial.

I
f.

Indemnity,

Insuring and Settlement Agreements.

(No change.)

I

I
I

Statements.

h.

Medical Records; Medical Authorization.

(No change.)

(No change.)
3.

Exemptions.

The following matters are protected from

disclosure by privilege:

I
I

g.

a.

Work Product. (No change.)

b.

Experts.

The identity, mental impressions and

opinions of an expert who has been informally consulted or
of an expert who has been retained or specially employed by
another party in anticipation of litigation or preparation
for trial or any documents or tangible things containing
such information if the expert will not be called as a[n
expert) witness, except that the identity, mental impressions and opinions of an expert who will not be called to
testify [as an expert] and any documents or tangible things
containing such impressions and opinions are discoverable if
the expert's work product forms a basis either in whole or
in part of the opinions of an expert who will be called as
a[n expert] witnes's.
C.

Witness Statements.

d.

Party Communications.

e.

Other Privileged Information. (No change.)

(No change.)

(No change.)

4.

Presentation of Objections. (No change.)

5.

Protective Orders.

6.

Duty to Supplement.

(No change.)

(No change.)
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[COMMENT TO 1990 CHANGE:

Suggestion of Luke Soules to make

express in the rule that expert reports are not discoverable if
the consultant is to be a fact witness only and not an expert. A
physician who viewed an accident miaht consult on a protected
basis although testifies to the observation at the time and placeof the accident.

I
I
I
I
I

ROUGH DRAFT

ADD

A NEW PARAGRAPH 7 TO RULE 166B, RULES OF CIVIL

PROCEDURE:

7.

DISCOVERY MOTIONS
All discovery motions shall contain a certificate by

the party filing same that efforts to resolve the discovery
dispute without the necessity of court intervention have been
attempted and failed.

ELIMINATE THE PROPOSED CHANGE TO TRCP 215, PARAGRAPH 3,
TO-WIT:

"All motions to compel discovery and all motions for

sanctions shall contain a certificate by the party filing same
that

I
I

I
I
I
I
1 )
I

I

efforts

to

resolve

the

discovery

dispute

without

the

necessity.of court intervention have been attempted and failed."

^

KENNETH W.ANDERSON.IR.
KEITH M. BAKER

SOULES & WALLACE

TELEFAX

ATTORNEYS -AT- LAW
SAN ANTONIO

A PROFESSIONAL CORPORATION

GEORGE ANN HARPOLE
LAURA D. HEARD

June 27, 1989

Professor William V. Dorsaneo III
Southern Methodist University
Dallas, Texas 75275
Re:

Proposed.Changes to Rule 166b and 215
Texas Rules of Civil Procedure

Dear Bill:
Enclosed herewith please find copy of a letter I received
from Mr. Tom Davis regarding proposed changes to Rule 166b and
215.
Please be prepared to report on this matter at our next
SCAC meeting.
I will include the.matter on our next agenda.
As always, thank you for your keen atte
of the Advisory Committee.

LHSIII/hjh
Enclosure
cc:
Justice Nathan Hecht
Honorable Stan Pemberton

ion to the business

I
I
I
I
I
I

I
I
I
I
I
I
I
I

I

I

BYRD, DAVIS AND EISENBERG
ATTORNEYS AND COUNSELORS

I
I
I

June 26, 1989

Mr. Luther H. Soules III
Soules & Wallace
Tenth Floor, Republic of Texas Plaza
175 East Houston Street
San Antonio, TX 78205-9144

Dear Luke:
Enclosed is a proposed rule change which I discussed with
you over the phone'last week.
If you have any corrections or suggestions,-please give me a

call.
Yours very truly,

I
I
I

I

Tom Davis
TD/ah
Enclosure

0 0 329

I
TELECOPIER
(512) 224-7073

June 9, 1988

Marian Taylor

Assistant Public Counsel
Office of Public Utility Council
8140 Mopac
Westpark III, Suite 120
Austin, Texas 78759
Dear Marian:
I have never been able to locate the Motion and Response in
connection with the question of deposing an "expert" who is to be
a "witness" although not a designated expert witness.
However,
it went along the lines that I earlier discussed with you by
telephone.
Because I cannot find the motion, I am not able to
give you any further documentation by way of assistance, but I
would be happy to talk to you by telephone at any time as I am
sure you know.

LHSIII:gc
letters\015

■

SOU LES F^ WALLACE
ATTORNEYS-AT-LAW
A P0.OFESSIONAL CO0.PORATION

TENTH FLOOR

,i.,

REPUBLIC OF TEXAS PLAZA
175 EAST HOUSTON STREET
GEORCE ANN HARPOLE
LAURA D.HEARD
RONALD I. IOHNSON

July 5, 1989

Professor William V. Dorsaneo III
Southern Methodist University
Dallas, Texas 75275
Re:

Proposed Changes to Rule 166b
Texas Rules of Civil Procedure

Dear Bill:
Enclosed herewith please find copy of a letter I sent to
Marian Taylor regarding TRCP 166b. Please be prepared to report
on this matter at our next SCAC meeting. I will include the
matter on our next agenda.
As always, thank you for your keen attention to the business
of the Advisory Committee.

LU^HER H. SOULES III
LHSIII/hjh
Enclosure
cc:
Justice Nathan Hecht

Honorable David Peeples

I
I
Rule 237a.

I

Cases Remanded From Federal Court

When any cause is removed to the Federal Court and is
afterwards remanded to the state court, the plaintiff shall file
a certified copy of the order of remand with the clerk of the

I
I

state court and shall forthwith give written notice of such
filing to the attorneys of record for all adverse parties. All
such adverse parties shall have fifteen days from the receipt of
such notice within which to file an answer. [No default 1udqment
shall be rendered against a party in a removed action remanded
from federal court if that party filed an answer in federal court

I
I

I

during removal.]

I
[Comment:

Suggestion made by Professor Dorsaneo to include

language here instead of in Rule 239.]

I
I
I

I
I
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I
I

RULE 278. SUB14ISSION OF QUESTIONS, DEFINITIONS AND INSTRUCTIONS

.[1.

General.]

The court shall submit the questions, instructions and

definitions in the form provided by Rule 277, which are raised by the written

pleadinqs and the evidence. Except in trespass to try title, statutory

partition proceedinqs, and other special proceedinqs in which the pleadinqs are

specially defined by statutes or procedural rules, a party shall not be entitled

to any submission of any question raised only by a qeneral denial and not raised

by affirmative written pleadinq by that party. Nothinq herein shall chanqe the

burden of proof from what it would have been under a qeneral denial. A judqment

shall not be reversed because of the failure to submit other and various phases

or different shades of the same question.

[2.

Matters Relied u]2on/by a Party.

If a question, including an element

I
I
I
I
I

thereof or instruction or definition pertaining thereto, is omitted from the

charge or is included in the charge defectively, such omission or defect shall

not be a ground for reversal of a judgment unless its submission in

substantially correct wording has been,,Tequested i^ writing and tendered by the

party relying upon it. The trial court's endorsement as required by Rule 276

will preserve any error related thereto and no further objection will be

necessary.

[3.

Matters/No
^ t Relied up
byona Party. If a question, including an element

thereof or instruction or definition pertaininq thereto, not relied upon by a

party, is omitted from the charge or is included in the charge defectively, such

omission or defect shall not be a ground for reversal of a judqment unless an

objection thereto has been made by such party.
(

I

I
I

4.

Matters/Not Relied upon by Either Party.

An instruction or definition

which is not included in the charge or is included defectively which is not

I
I
I

relied upon by either party shall not be deemed a ground for reversal unless its

submission in substantially correct wording has been requested $-n writinq and

tendered by the party complaininq of the judgment. The trial court's

endorsement as required by Rule 276 will preserve any error related thereto and

no further objection will be necessary.]

I

July 6, 1989

Mr. Luther H. Soules III
Tenth Floor
Republic of Texas Plaza
175 East Houston Street

San Antonio, Texas 78205-2230
Re:

Tex. R. Civ. P. 278

Dear Luke:
Time constraints have precluded me from discussing the change to
the above rule with Justice Hecht, Buddy, and Tom.
I have taken the liberty of drafting a change which incorporates
the thoughts expressed at our last meeting. Please include it in our
agenda for next Saturday.
Copies are being provided to those listed below who are in no way
responsbile for its contents.
Sincerely,

Robert H. Bean Professor of Law

JHE/nt
Enclosures
cc:

Gilbert I. Lowe
Tom L. Ragland
Justice Nathan L. Hecht

•

Rule 278.

I
I
I

Submission
of
Instructions

Questions,

Definitions,

and

The court shall submit the questions, instructions and
definitions in the form provided by Rule 277, which are raised by
the written pleadings and the evidence.

Except in trespass to

try title, statutory partition proceedings, and other special
proceedings in which the pleadings are specially defined by
statutes or procedural rules, a party shall not be entitled to
any submission of any question raised only by a general denial
and not raised by affirmative written pleading by that party.
Nothing herein shall change the burden of proof from what it
would have been under a general denial. A judgment shall not be
reversed because of the failure to submit other and various
phases or different shades of the same question.

FW}4r¢ / Y-O

^1^^^^^ /^ /4^Y^^^^^^^ /^^^^^ /^^^ /^^ /4^^^^^4^ /^ /$^`^1^^^4^ /^^^' /^'^^^^'^^^ /^^
^44- 1JA41$^01AY-1 /14yiX0$$ /ft$
^

00313?

a.

failure to submit a question, the party relying on the
guestion must reauest and tender it in writing in
substantially correct form, while the party not relying
on the question must either request and tender the
question in writing in substantially correct form or
ob-ject to the court's failure to include it in the

I
I
I
I
I

charge;
b.

submission of a defective question the party relying
on the auestion must request and tender in writing in
substantially correct form, while the party not relying
on the question must either request and tender the
question in writing in substantially correct form or
oblection to the court's defective submission;

c.

failure to submit a definition or instruction, the
party

must

reauest

and

tender

the

definition

or

instruction in writing in substantially correct form;
d.

submission of a defective or improper definition or
instruction, the party must either reguest and tender
the

definition

or

instruction

in

writing

in

substantially correct form or obiect to the court's
defective submission.1

I
I
I

I
I
I
I
I
I
I
I
I

I

SOU LES & WALLACE
ATTORNEYS-AT-LAW
A PROFESSIONAL CORPORATION

J

TELEFAX
SAN ANTONIO

TENTH FLOOR

(512) 299-5434

June 5, 1989

Professor J. Hadley Edgar
Texas Tech University
School of Law
P.O. Box 4030
Lubbock, Texas 79409
Re:

Tex. R.' Civ. P. 278

Dear Hadley:
Enclosed herewith please find a copy of a letter sent to me
by Gilbert I. Low regarding proposed changes to Rule 278. Please
be prepared to report on these matters at our next SCAC meeting.
I will include the matter on our next agenda.
As always, thank you for your keen attention to the business
of the Advisory Committee.

LHSIII/hjh
Enclosure
cc:
Honorable Stan Pemberton
Honorable Nathan L. Hecht
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CHARLES K. KEBODEAUX
RAY B.JEFFREY
MICHAEL J. TRUNCALE
LANCE C.FOX

470 ORLEANS STREET

GARY NEALE REGER
JOHN W NEWTON III
D. ALLAN JONES
HOLLIS. HORTON
LOIS ANN STANTON
ROBERTJ.HAMBRIGHT
HOWARD L.CLOSE
CURRY L. COOKSEY

May 30, 1989

I
I
I

I
I

Mr. Luther H. Soules III
Attorney at Law

Tenth Floor
Republic of Texas Plaza
175 East Houston Street
San Antonio, TX 78205-2230
Dear Luke:
I'm sorry that I had to leave at noon on Saturday.
However, for the Memorial Day Weekend, I had longstanding
plans.
Judge Hecht spoke for some simpler method of
determining when a party needs to object and when a party
needs to submit a request in writing in proper form. This
is somewhat complicated for two reasons. First, certain
instructions and definitions may be relied upon by both
parties.
Secondly, some defects could be considered an
omission and some omissions could be considered a defect.
Further, a party usually prepares only the instructions,
definitions, and questions upon which his suit r defense
depends.
Therefore, with this in mind, I don't feel it
would be unreasonable to have.a rule something similar to
the following:
When any element of a party's cause of action or
defense, upon which that party has the burden of proof,
properly includes a question, an instruction or a
definition, and said question, instruction or definition is
either omitted, or is improper, defective or incomplete,
said party must submit___to the court in proper written form
such question, instruction or definition prior to jury
argument.
Thereafter, no objection is necessary in order to
preserve any error pertaining thereto.

I
I
I
I
I
I
I
I
I
I
I

I
I

I
I
I
I
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When any element of a cause of action or defense,
upon which a party does not have the burden of proof,
properly includes a question, instruction or definition, and
said question, instruction or definition is either omitted
or is improper, defective or incomplete, said party who does
not have the burden of proof thereon, may preserve error by
objecting thereto as required by these rules. No tender of
a properly written question, instruction or definition is
necessary for said party without the burden of proof
thereon.
Under the above, or some version thereof, a party
ordinarily would already,have a proper written question,
definition or instruction before submission of the case
because he would prepare the things upon which he has the
burden of proof. I don't submit this as a polished version
but something of this nature may suffice.

Sincerely,

Gilbert I. Low
GIL: cc
cc:

Justice Nathan Hecht

Chief Justice Thomas Phillips

I
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I

I
I

[Rule 305.

Proposed Judcxment

Any party may submit a proposed judgment to the court for
signature.
Each

Qarty who submits a proposed iudcrment for signature

shall certify thereon that a true copy has been delivered to each
attorney or pro se party to the suit and indicate thereon the
date and manner of delivery.
Failure to comply with this rule shall not affect the time
for perfecting an appeal.]

SOULES & WALLACE

TELEFAX

ATTORNEYS-AT-LAW

JUDITH L RAMSEY
SUSAN SHANK PATTERSON

June 5, 1989

Mr. Harry Tindall
Tindall & Foster
2801 Texas Commerce Tower
Houston, Texas 77002
Re:

Tex. R. Civ. P. 305

Dear Mr. Tindall:
Enclosed herewith please find a copy of a letter I received
from James N. Parsons III regarding Rule 330. Please be prepared
to report on this matter at our next SCAC meeting. I will
include the matter on our next agenda.

As always, thank you for your keen 'attention to the business

LHSIII/hjh
Enclosure
cc:
Honorable Nathan'L. Hecht
Honorable Stanley Pemberton
Mr. James N. Parsons III
Mr. Samuel M. George

I
REGISTERED PHARMACIST

May 23, 1989

sc
Mr. Luther H. Soules, III, Chairman
Supreme Court Advisory Committee

SOULES & REED
800 Milam Building
San Antonio, TX 78205-1695
in xe: 5uggestea xule tor the Preparation and

/^

I

Dear Luke:

Please find enclosed a letter I received May 22, 1989,
with regard to the preparation and entrance of judgmentsa nd
n r d^ ^

Many courts handle this on a local b
However, I think a good point is made with regard to
standardization and expedition of the entry of orders.
Please feel free to contact Mr. George directly if you
have any additional questions.
I look forward to working with your committee in the
upcoming years.
r.,
Vqry truly yours,

JNP/db
Enc/
cc:

Mr. Samuel M. George
Honorable Ruth Blake'

Honorable
Honorable
Honorable
Honorable
Honorable

Cynthia Kent
Randal Rogers
Joe Clayton
Joe Tunnell
Bill Coats
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TYLER, TEXAS 75701
(214) 6969009

May 18, 1989

Honorable Jim Parsons, President EleCt
State Bar of Texas
P.O. Drawer 1670
Palestine, Texas 75801

Re:

Suggested rule to the Rules of Civil Procedure

Dear President Elect Parsons,
Honestly, I did not know how to address you, but also,
honestly, Jim, we lawyers here in Tyler are ELATED that you won.
I think that the practice of law is still most respected in
smaller towns and communities such as Palestine, and that the
Court system is still most respected'in small towns and communities.
For some reason I do not consider Tyler within that
category anymore.
Congratulations on your election.
I would like to suggest an idea for a new rule to be added to
the Rules of Civil Procedure.
It has long been a custom at the conclusion of a trial, jury
or non-jury, for the Court to instruct one of the attorneys to
prepare a judgment and forward it to the opposing attorney or
attorneys, as the case may be, for approval as to form, then submit it to the Court.
I can only name about five lawyers in town with whom I have
had dealings, myself included, that promptly review and return to
opposing counsel or send in to the Court an approved final
judgment.
In the remainder of the situations, you have to call,
write letters, and finally file a Motion to Enter Judgment, and
most of the courts here do not set hearings on those motions
immediately, but set it off three to five weeks. That period of
time in getting a written order or a judgment entered can be
significant,
especially in family law cases where oftentimes
third party creditors or debtors have to be informed of the decision of the Court as to management of property, et cetera.
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Honorable Jim Parons, President Elect
State Bar of Texas
Re: Suggested rule to Rules of Civil Procedure
May 18, 1989
Page 2

I would.like to see a rule passed.that requires the attorne..
requested by the Court to prepare a judgment.to_-do so andx
culate. it..to..the
other lawyer within 10 days, sent either by hancl
:.^_... ,
.delivery..orby certified mail.
The other attorney would then
have 10 days to review it, approve it, or negotiate changes, and
if changes cannot be agreed to, then prepare up his own proposed
judgment and submit it to the Court with a Motion for Entry of
Judgment.
I would like the rule to require that the Court set a
hearing on any Motion to Enter Judgment within 10 working days of
the filing of a motion.
At any time the attorneys could by
agreement extend the deadlines.
Then last, but not least, and
actually first, any Motion to Enter Judgment can actually include
a request for sanctions for attorney fees for abusing the posttrial approval of judgment procedure.
I would like to see the
rule applied to any final judgment or any temporary, interlocutory, or summary judgment or order.
The above rule would assist the Courts in disposing of cases,
and it would help prevent the situation that often happens, especially in divorces, where people look up six months, or much
later than that, and realize that no judgment was entered.
.
I
try to make a habit to prepare up a judgment within
24-hours of the hearing, and get it to the other lawyer within
two or three days after the final hearing.
Many a lawyers who
sit on a case do so to delay the beginning of the appellate process.
I hope that you agree with my suggestion and would assign
this idea to the committee that considers these things prior to
final presentation to the Supreme Court.
Very truly yours,
GEORGE & PARKER

SMG;seh
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Honorable Jim Parons, President Elect
State Bar of Texas

Re: Suggested rule to Rules of Civil Procedure
May 18, 1989
Page 3

cc.

The Honorable Ruth Blake, Judge
321st Judicial District Court
Smith County Courthouse
Tyler, Texas 75702

cc.

The Honorable Cynthia Kent, Judge
114th Judicial District Court
Smith County Courthouse

Tyler, Texas 75702
cc.

The Honorable Randal Rogers, Judge
County Court at Law Number Two
Smith County Courthouse
Tyler, Texas 75702

cc.

The Honorable Joe Clayton, Judge
County Court at Law

Smith County Courthouse
Tyler, Texas 75702
cc.

The Honorable Joe Tunnell, Judge
241st Judicial District Court
Smith County Courthouse
Tyler, Texas 75702

cc.

The Honorable Bill Coats, Judge
7th Judicial District Court
Smith Ccunty Courthouse

RULEB OF CIVIL PROCEDURE
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Rule 308a.
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TINDALL & FOBTER
Attorneys at Law
2800 Texas Camraerca Tower
600 Travis St.
Houston, Texas 77002
(713) 229-8733
Fax (713) 228-1303

TELEb'AX COVER LETTER
TO:

Luther Sc?u1 eS

DATE:

JU1y 3, 1989

RE:

Ru1e 3Q$a

If you do ngLt retseiv* the total number of pages sant,
Atte:ltiOn:
plense call Myra Smith or Xaren Howard, legal nssietalts,
immediately.

^

TELEFAX REPLY:
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SOULES £^ WALLACE

TELEFAX

ATTORNEYS-AT-LAW
A PROFE551ONAL CORPORATION

TENTH FLOOR

IUDITH L. RAMSEY
SUSAN SHANK PATTERSON.

REPUBLIC OF TEXAS PLAZA

(512) 299-5434

July 5, 1989

Professor J. Hadley Edgar
Texas Tech University
School of Law
P.O. Box 4030
Lubbock, Texas 79409

Re:

Tex. R. Civ. P. 308a

Dear Hadley:
Enclosed herewith please find a copy of a letter sent to me
by Harry Tindall regarding proposed changes to Rule 308a. Please
be prepared to report on these matters at our next SCAC meeting.
I will include the matter on our next agenda.
As always, thank you for your keen attention to the business
of the Advisory Committee.

LHSIII/hjh
Enclosure
cc:
Honorable Nathan L. Hecht

Honorable David Peeples
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PROPOSED RULE CHANGES

RULE 329b, Tex.R.Civ.P., TIME FOR FILING MOTIONS.
The following rules shall be applicable to motions for
new trial and motions to modify, correct, or reform
judgments (other than motions to correct the record under
Rule 316) in all district and county courts:
(a)

A motion for new trial, if filed, shall be filed

prior to or within th^^ty twenty-eight days after the
judgment or other order complained of is signed.
(b)

One or more amended motions for new trial may be

filed without leave of court before any preceding motion
for new trial filed by the movant is overruled and within
t1^^^ty twenty-eight days after the judgment or other order
complained of is signed.
(c)

In the event an original or amended motion for new

trial or a motion of modify, correct or reform a judgment
is not determined by written order signed within

9eventp-

five seventy days after the judgment was signed, it shall
be considered overruled by operation of law on expiration
of that period.
(d)

The trial court, regardless of whether an appeal

has been perfected, has plenary power to grant a new trial
or to vacate, modify, correct, or reform the judgment
within thirtp twenty-eight days after the judgment is
signed.
(e)

If a motion for new trial is timely filed by any

party, the trial court, regardless of whether an appeals
has been perfected, has plenary power to grant a new trial

or to vacate, modify, correct, or reform the judgment until
th4:rtp

twenty-eight

days

after

all

such

timely-filed

motions are overruled, either by written and signed order
or by operation of law,'whichever occurs first.
(f) [Same.]
(g) [Same.]

I
I
I

I
I

(h) [Same.]

REASONS FOR THE CHANGES

Every year numbers of appeals are dismissed or lost
because lawyers miscalculated the time for filing documents
in the appellate courts.

As an appellate lawyer, I counted

and recounted periods, marking up numbers of calendars, and
still miscalculated the time.
I propose Rule 329b, Tex.R.Civ.P., and all other rules
dealing with appeals, should be amended so that all time
limits are figured in seven day increments.

This will

provide a simple way to figure filing dates.
This system of computing time is the system used in

I
I
I
I

England,

where all time limits are computed in seven day

increments.
filed

on

Wednesday.

The advantages are obvious:
a

Wednesday,

the

response

will

If something is
be

due

on

a

No longer will the last day for any action fall

on a weekend. The only odd days will be the holidays.
I first encountered this system when I handled an appeal
The Alabama Supreme Court

in the Alabama Supreme Court.

adopted the English system in their 1985 rules.

The system

is simple and effective.

00357
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In order to adopt this change, the Supreme Court would
have to amend all the rules of appellate procedure which
contain time limits.

Those rules include:

Tex.R.App.P. 41

(time to perfect the appeal), 42 (accelerated appeals), 52
(bills of exception), 54 (time to file record), 71 (motion re

I

informalities in record), 72 (motion to dismiss), 73 (motion
for extension of time), 74(k) (appellant's brief), 74(m)
(appellee's brief), 100 (motion for rehearing to court of
appeals),

130(b)

(application

for

writ

of

error),

136

(application for writ by other party), 136 (respondent's
answer), 190 (motion for rehearing to supreme court), 86

I
I
I
I
I
i
I
I
I
I

(mandate), 186 (mandate).
Besides

Rule 329b, Tex.R.Civ.P., there are probably

other rules of civil procedure that would have to be amended.
If

the

Advisory

Committee

is

interested

in

this

proposal, I will be glad to submit proposed rule changes for
all of these rules.
Please contact me if this suggestion is placed on the
docket of the.Advisory Committee.

MICHOL O'CONNOR, Justice
First Court of Appeals
1307 San Jacinto Street
lOth Floor
Houston, Texas 77002
(713) 655-2700.
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ATTORNEYS AT LAW
A PROFE55IONAL CORPORATION

TELEFAX
SAN ANTONIO
(512) 224-7073

February 15, 1989

Mr. Harry Tindall
Tindall & Foster
2801 Texas Commerce Tower
Houston, Texas 77002
Re:

Tex. R. Civ. P. 329(b)

Dear Mr. Tindall:
Enclosed herewith please find a copy of a letter I received
from Judge Michol O'Connoer regarding Rule 329(b).
Please be
prepared to report on this matter at our next SCAC meeting. I
will include the matter on our next agenda.
As always, thank you for your keen attention to the
of the Advisory Committee.

business

LHSIII/hjh
Enclosure
cc:
Honorable Nathan Hecht
Honorable Michol O'Connor
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KATHRYN COX
CLERK

STAFF ATTORNEY
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Rule 329.

Motion for New Trial on Judgment Following Citation
by Publication

In cases in which judgment has been rendered on service of !
process by publication, when the defendant has not appeared in
person or by attorney of his own selection:
(a)
The court may grant a new trial upon petition of the
defendant showing good cause, supported by affidavit, filed
within two years such after judgment was signed. The parties adversely
interested in such judgment shall be cited as in other cases.

(b)
Execution of such judgment shall not be suspended unless
the party applying therefor shall give a good and sufficient bond
payable to the plaintiff in the judgment, in an amount fixed in
accordance with Appellate Rule 47 relating to supersedeas bonds,
to be approved by the clerk, and conditioned that the party will
prosecute his petition for new trial to effect and will perform
such judgment as may be rendered by the court should its deccision be against him.
If property has been sold under the judgment and execu(c)
tion before the process was suspended, the defendant shall not
recover the property so sold, but shall have judgment against the
plaintiff in the judgment for the proceeds of such sale.
"(d)
If an interest in property has been leased under the
judgment, before the process was suspended, the defendant shall
not be allowed to rescind the lease, but shall have judgment
against the plainti f for the proceeds •resu t ing rom the lease
of such interest."
If the motion is filed more than thirty days after the
(e)
judgment was signed, the time period shall be computed pursuant
to Rule 306a(7).

00361

A PROFESSIONAL CORPORATION

TELECOPIER
(512) 224-7073

August 31, .1988

Mr. Harry Tindall
Tindall & Foster
2801 Texas Commerce Tower
Houston, Texas 77002
Re:

Tex. R. Civ. P. 329

Dear Mr. Tindall:
Enclosed herewith please find a copy of a letter I received
from Skipper Lay regarding Rule 329.
Please be prepared to
report on this matter at our next SCAC meeting.
I will include
the matter on our next agenda.
thank you for your keen attention to the business
Committee.

LHSIII/hjh
Enclosure
cc:
Honorable William:W. Kilgarlin
Mr. Skipper Lay '
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r,

August 16,

I
I
I

Mr. Robert W. Fuller

Cotton, Bledsoe, Tighe & Dawson
Attorneys at Law
Suite 300
United Bank Building
500 West Illinois
Midland, TX 79701
RE: Proposed "Fuller-Cummings" Amendments
to Statute and Texas Rules of Civil
Procedure
Dear Bob:
Thank you for your submittal of July 28, 1988, a copy of
which was sent to me. We have now placed your proposed amendment
to the Texas Civil Practice & Remedies Code §64.091 with the
State Bar, hopefully or inclusion in the State Bar legislation
package.
As I understand your submittal, you actually submitted a proposed revision to the Texas Civil Practice & Remedies Code, and
also to Rule 329 of the Texas Rules of Civil Procedure.
The
scope- of the Oil, Gas & Mineral Law ect ion s work this year
involved statutory revisions and revisions or amendments-to rules
for consistency with the statutes.
As we read your proposed
addition to Rule 329,: it has no connection with your submission
for -revision of the Texas Civil Practice & Remedies Code.

Therefore we return to you the materials you submitted
concerning Rule 329,-arid the proposed addition. We encourage you
to submit this proposed revision directly to the Supreme Court
Advisory Committee.
A copy of the listing of committee membership (valid at least through June 1 , 1988),.is enclosed, with
this letter.

0 O31 6 3

Mr. Robert W. Cummings
August 15, 1988
Page 2

In addition, I am sending some slightly different wording to
your Rules amendment than you previously submitted. Accordingly,you may do with them as you see fit.
Thank you again for your submittal of the statutory revision
materials.
Sincerely yours,
LAY & COFFEY, P.C.

By:

SL/fdw
Enclosure
cc: Mr. Jan E. Rehler

P. 0. Box 23041
Corpus Christi, TX 78403Mr. Philip-M. Hall
Prichard, Peeler, Hatch, Cartwright,
Hall & Kratzig

Suite 1500 Texas Commerce Plaza
Corpus Christi, TX 78470

600 National Bank;:of Commerce Building
_San Antonio, TX 78205
Mr. Luther H. Soules, III
Chairman
Supreme Court Advisory Committees
Soules, Reed & Butts
Attorneys at Law
800 Milam Building
San Antonio, TX 78205

Groesbeck
Texarkana
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Rule 329c Motions to Set Aside Default Judgments
Rule 329b and the following rule shall be the exclusive rules
applicable to motions for new trial designed to effect the setting
aside of a default judgment:

(a)

The motion must be supported by affidavit testimony
alleging facts within the personal knowledge of the
affiant reflecting that the default was not intentional
or the result of conscious indifference; that the movant
has a meritorious defense to the action; and that
setting aside the default will not prejudice the
nonmovant except by depriving him of the default
judgment;

(b)

The trial court can require a hearing on the motion for
new trial on any just terms consistent with this rule
and Rule 329b° and.the trial court must hold a hearing
on the motion for new trial if requested by the movant
or the nonmovant, but the mere holding of a hearing
shall have no effect on the evidentiary value of
affidavits filed prior to the hearing;

(c)

The movant's affidavit testimony may be controverted by
affidavits (which, for the purposes of this rule,
constitutelevidence if filed prior to the hearing)
reflecting personal knowledge of relevant facts or by
other evidence of facts which would be admissible at
trial under the Rules of Evidence, but the filing of
opposing affidavits shall not be a prerequisite to the
introduction of evidence at the hearing;

00^6 7

(d)

If the movant's affidavit testimony is not controverted
by any facts proved prior to or during the hearing, if
any, or prior to the ruling on the motion for new trial
if no hearing is held, and the testimony otherwise is

sufficient to satisfy the requirements of subsection (a)
of this rule, the trial court must grant the motion and
set aside the default judgment on such terms as it_deems
just; and
(e)

If the movant's affidavit testimony is controverted in
the manner and at the time(s) permitted in this rule,
the trial court must find the facts and render a
decision consistent with those findings and the
requirements of subsection (a) of this rule.

I.

,
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January 6, 1987

^AL

Ms. Holly Halfacre
State Bar of Texas
800 Milam Building
Austin, Texas 78705

Dear Ms. Halfacre:
Enclosed is a copy of an article which will be published in
the Baylor Law Review next month with the title "Default
Judgments:
Procedure(s) for Alleging or Controverting Facts on
the Conscious Indifference Issue." The article concerns a
proposed new rule of civil procedure which, for your convenience,
I have copied and placed at the front of the article. I would
appreciate it if you would submit the rule and the article to the
State Bar's Advisory Committee on the Rules of Procedure for their
consideration.
Thank you for your cooperation in this matter.

ALJ:tes
Enclosures

00369

January 18, 1988

Mr. Harry L. Tindall
Tindall & Foster
2801 Texas Commerce Tower
Houston, Texas 77002
RE:

Rule 329b

Dear Harry:
Enclosed herewith please find a copy of a letter I received
from Aaron L. Jackson regarding Rule 329b. Please review this
matter and be prepared to. speak on same at our next committee
meeting.
I am including same on our agenda.

LHSIII/hjh
Enclosure
cc:
Mr. Aaron L. Jackson
Justice James P. Wallace
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In any case involving an appeal from a default judgment,
appellate courts slavishly cite the three-pronged test from
Craddock v. Sunshine Bus Lines, Inc.,1 as "the guiding rule or
principle which trial courts are to follow in determining whether
to grant a motion for new trial."2 According to that test, a
default judgment should be set aside if (1) failure of the
defendant to answer before judgment was not intentional or the
result of conscious indifference; (2) the motion for new trial
sets up a meritorious defense to the plaintiff's cause(s) of
action; and (3) setting aside the default judgment will not cause
delay or otherwise prejudice the plaintiff.3
Despite the unanimity on the substance of the Craddock test,
however, reported appellate court decisions reflect different
beliefs about the procedure(s) the advocate must use in various
contexts to comply with the test or to demonstrate the movant's
noncompliance with it. In particular, no consensus seems to exist
among appellate courts concerning the proper procedure for
controverting facts alleged by the defaulting party in an attempt
to show that the default was not intentional or the result of
conscious indifference.

According to their published opinions, appellate courts would
not agree on the answers to the following questions: Must the
nonmovant file opposing affidavits as a prerequisite for
introducing live testimony or other evidence at an evidentiary
hearing on the motion for new trial?4 If the movant submits
uncontroverted affidavits to show the default was not intentional
or the result of conscious indifference, are those affidavits

I
I

sufficient to defeat the default judgment even-if the trial court
1

holds a hearing on the motion for new trial?5 If the movant
submits affidavits which meet all the requirements of the Craddock
test, are those affidavits sufficient to defeat the default
judgment even if they are controverted?6
In an attempt to describe for the practitioner the proper
procedure for showing or disputing that the failure to answer was
intentional or the result of conscious indifference, this article

I
I
I
I
I

offers two things:

1.

An analysis of case law before and after the Supreme
Court's watershed decision in Strackbein v. Prewitt;7
and

2.

A new rule of civil procedure designed to elucidate in
detail the proper procedures for defending and opposing
default judgments before the trial court.

Strackbein

I
I
I
,

In Strackbein v. Prewitt, su ra, the Supreme Court reversed a
default judgment upheld by the San Antonio Court of Appeals. The
trial court refused to set the judgment aside after a hearing in
which the defaulting party presented oral argument on his motion
for new trial. Neither the movant nor the nonmovant made a record

,

of the hearing;8 so, when the case came to the appellate courts,
the record contained only the uncontroverted affidavits of the
movant.

Accordingly, the Supreme Court held:

Where factual allegations in a movant's affidavit are not
controverted, a conscious indifference question must be
determined in the same manner as a claim of meritorious
defense.
It is sufficient that the movant's motion and

affidavit set forth facts which, if true, would negate
intentional or consciously indifferent conduct.9

,

.

The Supreme Court does not say in this passage (or anywhere else
in the opinion) that the nonmovant must controvert the movant's
affidavits by filing controverting affidavits as opposed to other
Both the Supreme Court opinion

types of controverting evidence.

in Strackbein, and the Supreme Court file in the case, indicate
that the nonmovant had made no attempt of any kind to controvert
the movant's affidavits.10
In such a context, it is easy to accept the following broad
language which appears at the very end of the Strackbein opinion:
Finally, Strackbein contends that if the trial court conducts
a hearing on a defaulting defendant's motion for new trial,
the appellate court should not substitute its discretion for
thatof the trial court. The issue is not one of which
court's discretion shall prevail. Rather, it is a matter of
the appellate court reviewing the acts of the trial court to
determine if a mistake of law was made. The law in the
instant case is set out in Craddock. That law requires the
trial court to test the motion for new trial and the
accompanying affidavits against the requirements of Craddock.
If the motion and affidavits meet these requirements, a new
trial should be granted. In this case those requirements
have been met.11
Taken alone outside the context of the particular facts in
Strackbein, however, this language can support such a broad
reading of Strackbein that neither an evidentiary hearing nor
controverting affidavits can defeat a motion supported by
affidavit testimony indicating an absence of conscious
indifference.

See, Southland Paint v. Thousand Oaks Racket

Club.12

After Strackbein:

Southland

In Southland, the movant requested a hearing on the motion
for new trial. Because Strackbein did not require the hearing
simply because the nonmovant had filed conclusory affidavits

3

I
opposing the movants, and the opposing affidavits contained no
facts about the events leading up to the default, the hearing need
not have been requested for evidentiary reasons. Instead, the
hearing simply could have given Southland an oral opportunity to
persuade Judge Rivera to set aside the default judgment if the
written motion for new trial had not persuaded him on its own.

A record on the proceedings in the hearing was presented to
the appellate court.

The record reflects that the nonmovant

presented live testimony.

The movant argued this testimony did

not controvert the affidavit testimony supporting the motion for
new trial because the testimony did not come from someone with
personal knowledge of facts leading to the default, and because
the evidence was in the form of an opinion grounded upon an
erroneous definition of conscious indifference.

The San Antonio

court's majority opinion in Southland does not explicitly reject
or accept the movant's argument in this regard. Instead, the
court, citing Strackbein, simply broadly held that the movant's
affidavits met the Craddock test and, therefore, the default had
to be reversed.
Neither the majority nor the dissenting opinion in Southland
addresses the effect of the nonmovant's affidavits or testimony.
According to the weight of authority, the nonmovant's affidavits
and testimony may have been irrelevant because neither
controverted the facts leading up to the default, as alleged in
the movant's affidavits.

Because the San Antonio court does not

make this clear in its opinion in Southland, however, the opinion
could be read to support an argument that, once the movant files
affidavit testimony which, if true, meets the Craddock test,
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controverting evidence of any kind, even on the conscious
indifference issue, is irrelevant, and the trial court must grant
the motion for new trial.

-

In dissent in Southland, Chief Justice Cadena also did not
mention the issue of controverting evidence. Instead, the Chief
Justice opined that because the movant presented no testimony at
the hearing, it had failed to discharge the burden it was required
to bear to get the default set aside.13 This dissent reflects a
broad reading of Reedy Co., Inc. v. Garnsey,14 according to which
the movant's affidavits automatically become insufficient (become
nonevidence) to support a motion for new trial upon request by the
nonmovant for a hearing on the motion.
On May 13, 1987, the Supreme Court ruled that the San Antonio
court had committed no reversible error in Southland. In so
doing, the Supreme Court left standing the San Antonio's court
broad language interpreting Strackbein, according to which
controverting evidence of any kind is irrelevant as long as the
movant files an affidavit which meets the requirements of
Craddock.15
After Strackbein:

Barber

In Peoples Sav. and Loan Ass'n v. Barber,16 the San Antonio
court offered another interpretation of Strackbein which may
create problems for the practitioner. The procedural history of
Barber provides a good introduction to the problems. The movant
requested a hearing on the motion for new trial and called its own
affiants live to supplement their affidavit testimony. The
nonmovant filed a reply to the motion for new trial, but did not
offer and could not have offered affidavits to controvert the

factual allegations of the movant's affiants. The nonmovant's

,

inability in this regard may not have been significant at the time
because the movant's affidavits seemed fatally deficient on the

^

meritorious defense issuel7 (as pointed out in the reply to the
motion for new trial). 18

At the time, Strackbein did not appear

to require the filing of counter-affidavits before the nonmovant
could take advantage of any controverting testimony elicited
during cross-examination of the affiants at the hearing.

At the hearing, the nonmovant did elicit from the affiants
testimony which contradicted their affidavit testimony.

For

I

example, as one of the excuses for the default, one of the
movant's witnesses testified that, in a telephone conversation
designed to notify him that the movant had been served with

'

citation, he mistakenly thought he was being told only about a

letter that had been previously sent by Mr. Barber.19 This

'

testimony impeached the witness' affidavit in which he admitted
under oath that, on the ocassion in question, he was actually
advised that the movant had been served with court papers

'

concerning Mr. Barber's suit.20

During cross-examination, the trial court also asked

r

questions of the impeached witness, questions which the witness
avoided.

The trial court denied the motion for new trial, and the

movant appealed.

^
^

The San Antonio court, in an opinion by Justice Chapa, took a
broad view of Strackbein and reversed the default judgment. The

^

court held:
Barber filed no controverting affidavits to the motion for
Since Barber filed no controverting
new trial . . . .
affidavits, the trial court could only look to the record

'

before him at that time which included the
trial and the attached affidavits ....

for new

* * *
Barber asserts that we should consider the evidence adduced
at the evidentiary hearing [of which the court had a record]
on the motion for new trial in reviewing the trial court's
denial of the motion .
. .
The Supreme Court, faced with
the same contention [sic], held:
Finally, Strackbein contends that if the trial court
conducts a hearing on a defaulting defendant's motion
for new trial the appellate court should not substitute
its discretion for that of the trial court. The issue
is not one of which court's discretion shall prevail.
Rather, it is a matter of the appellate court reviewing
the acts of the trial court to determine if a mistake of
law was made. The law of the instant case is set out in
Craddock.
That law requires the trial court to test the
motion for new trial and the accompanying affidavits
against the requirements of Craddock. If the motion and
affidavits meet those requirements, a new trial should
be granted.22

(Emphasis added.)
The San Antonio court's holding in Barber creates at least
the following problems for the practitioner in this area:
1.

For the first time it seems to require that the
nonmovant file controverting affidavits as a
prerequisite for the introduction of other controverting
evidence;

2.

If for whatever reason, controverting or opposing
affidavits are not available to the nonmovant, crossexamination testimony of the movant's affiants
themselves cannot be considered by the trial court on
the conscious indifference issue; and

3.

If controverting or opposing affidavits are not
available to the nonmovant, he has no way to defend the

I
default against an artfully worded, but false movant's
affidavit.
Under most circumstances, as was true in Barber, the
allegations made in the supporting affidavits as to intent or
conscious indifference are wholly within the knowledge of the
affiant(s) and concern facts which cannot be known personally to
the nonmovant.

For example, in Barber, to explain the default,

the movant relied solely upon evidence of a telephone conversation
during which a misunderstanding allegedly arose that resulted in
the default.

The only witnesses to this alleged telephone

conversation were the two participants in it, and they were the
only affiants offered in support of the motion for new trial.23

In the Barber situation, which experience has shown to be
typical, the nonmovant can test the movants' proof only by crossexamining the affiant(s) regarding the truth or falsity of the
facts alleged in affidavit testimony.

According to the San

Antonio court's holding in Barber, a nonmovant is effectively
deprived of his right to cross-examine the movant'.s affiants in
the vast majority of default judgment cases. In those cases, the
nonmovant is left completely to the mercy of the affiants'
conscience or lack thereof.
Of course, in the'motion for rehearing and in the application
for writ of error in Barber, the nonmovant argued that the live
cross-examination testimony from the affiants themselves did
controvert their affidavits; that the court did have before it a
record of the controverting evidence; that the appellate courts in
Strackbein did not have such a record; that the nonmovant had
offered no controverting evidence of any kind in Strackbein;24
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that, accordingly, Strackbein was not in point; and that the
absence of controverting affidavits was irrelevant.

At least

three members of the Supreme Court agreed with these arguments
when they granted the application for writ of error on October 7,
1987.

Because the application was later withdrawn by agreement as

a result of the settlement, however, the Supreme Court did not
have a chance to address intermediate appellate court

_

interpretations of the opinion in Strackbein.
If the Supreme Court had addressed the issues in Barber, it
could have defended the following rules:
1.

The nonmovant must controvert the movant's affidavits on
the issue of conscious indifference; otherwise, they are
taken as true;25

2.

The nonmovant can controvert the movant's affidavits on
the conscious indifference issue either by filing
affidavits, or by adducing testimony live at a hearing
as long as either contradicts the facts alleged by the
movant's affidavits on the conscious indifference
issue;26

3.

The controverting evidence, if any, must be incorporated
in the record presented to the appellate court;
otherwise, the appellate courts will accept the movant's
affidavits as true.27

4.

An "evidentiary" hearing has no effect on the movant's
affidavits if no evidence is presented at the hearing to
controvert the facts alleged in the affidavits on the
conscious indifference issue;28

5.

If the movant's affidavits are controverted, the trial
court must find facts, which findings will not be
disturbed on appeal if supported by some evidence;29 and

6.

If the movant's affidavits are not controverted, the
motion for new trial must be granted if no reasonable
interpretation of the affidavits would suggest the
default was intentional or the result of conscious
indifference.30

These rules avoid the problematic holdings and statements in
Barber and Southland.

For example, contrary to the ruling in

Barber, it seems self-evident that, without requiring
prerequisites, the trial court should be able to consider
admissions by the affiants themselves, admissions made during
cross-examination at a hearing on the motion for new trial.
Before Barber, no Texas court had established prerequisites for
cross-examination of witnesses called by.the other side,31 and it
would seem extremely unjust if affidavit testimony need be taken
as true in the teeth of the affiant's live admission or testimony
during cross-examination indicating the affidavit testimony was
not actually true.

Likewise, contrary to the apparent ruling by

the majority in Southland, it seems unjust to accept artfully
worded affidavits on the conscious indifference issue if evidence
is offered (at least by the time of the hearing on the motion for
new trial) to controvert the affidavits. Finally, it seems unjust
to exalt form over substance as does the dissent in Southland in
opining that a mere request for a hearing automatically negates
the force of the movant's affidavits.

According to the views expressed in Barber and Southland, the
key issue seems to be form and not substance. According to the
Supreme Court's views, however, as reflected in-the Strackbein
opinion read as a whole, the key issue seems to be the absence or
presence of controverting facts of any kind on the issue of
conscious indifference, whether these facts are in the movant's
affidavits themselves and reflect internal inconsistencies; or
whether the facts alleged in the movant's affidavits are
inconsistent with facts alleged in opposing affidavits; or whether
facts alleged in the movant's affidavits are inconsistent with
facts established other than by affidavit, for instance, during
live testimony at the evidentiary hearing. The facts developed as
of the time of the hearing should control.
There should be and usually is a"symmetry" in the risks of
any given action in litigation. For example, if an advocate calls
a witness to prove a favorable fact, X, the witness may admit Y,
which is unfavorable.

Likewise, if the advocate's opponent calls

a witness to prove Y, which favors the opponent, the witness may
prove X, which disfavors the opponent.

Similarly, if the advocate does not call a witness to prove
X, the factfinder may consider other evidence to be too weak to
support the advocate'sposition on X. Likewise, if the opponent
fails himself to call the advocate's witness adversely, the
factfinder may find other evidence to be strong enough to support
the advocate's position.
The views expressed by the San Antonio court in Southland and
Barber alter the natural symmetry of risks with respect to
witnesses called or not called in connection with an attempt to

effect the setting aside of a default judgment. The majority view
in Southland, for instance, if read literally, eliminates entirely
the risk in a movant's decision not to call witnesses live to

prove the absence of conscious indifference. This is true
because, according to the Southland majority's view, the movant's
witness(es)' affidavit testimony must be taken as true and, as
long as the affidavit is artfully worded, the trial court must
grant the motion for new trial.
Likewise, the dissent in Southland, if read literally,
eliminates entirely the risk in the nonmovant's decision not to
call or to depose the movant's witness(es) on the conscious
indifference issue.

This is true because, according to the

Southland dissent's view, the nonmovant, simply by requesting a
hearing, can force the movant to call his witness(es) live to
prove the absence of conscious indifference.

Similarly, the majority opinion in Barber, if read literally,
eliminates entirely the risk in the movant's decision
affirmatively to call witnesses live at the hearing to prove the
absence of conscious indifference.

This is true because, as long

as the nonmovant files no controverting affidavits, nothing the
movant's witnesses say can be used against the movant.
An argument that the views in Southland and Barber destroy
"symmetry of risks" in litigation is, at bottom, an argument that
the views are unfair. The following rule is proposed as a
reasonably fair guideline for defending and opposing default
judgments.

It is respectfully commended for consideration by the

State Bar Advisory Committee on the Rules of Civil Procedure.

Rule 329c Motions to Set Aside Default Judgments

Rule 329b and the following rule shall be the exclusive rules
applicable to motions for new trial designed to effect the setting
aside of a default judgment:
(a)

The motion must be supported by affidavit testimony
alleging facts within the personal knowledge of the
affiant reflecting that the default was not intentional
or the result of conscious indifference; that the movant
has a meritorious defense to the action; and that

setting aside the default will not prejudice the
nonmovant except by depriving him of the default
judgment;
(b)

The trial court can require a hearing on the motion for
new trial on any just terms consistent with this rule
and Rule 329b;.and the trial court must hold a hearing
on the motion for new trial if.requested by the movant
or the nonmovant, but the mere holding of a hearing
shall have no effect on the evidentiary value of
affidavits filed prior to the hearing;

(c)

The movant's affidavit testimony may be controverted by
affidavits (which, for the purposes of this rule,
constitute evidence if filed prior to the hearing)
reflecting personal knowledge of relevant facts or by

other evidence of facts which would be admissible at
trial under the Rules of Evidence, but the filing of
opposing affidavits shall not be a prerequisite to the
introduction of evidence"at the hearing;
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(d)

If the movant's affidavit testimony is not controverted
by any facts proved prior to or during the hearing, if
any, or prior to the ruling on the motion for new trial
if no hearing is held, and the testimony otherwise is
sufficient to satisfy the requirements of subsection (a)
of this rule, the trial court must grant the motion and
set aside the default judgment on such terms as it deems
just; and

(e)

If the movant's affidavit testimony is controverted in
the manner and at the time(s) permitted in this rule,
the trial court must find the facts and render a
decision consistent with those findings and.the
requirements of subsection (a) of this rule.
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May 17, 1989

Mr. Harry Tindall
Tindall & Foster
2801 Texas Commerce Tower
Houston, Texas
77002

Re:

Tex. R.

Dear Mr.

Tindall:

Civ. P. 330

Enclosed herewith please find a copy of a letter I received
from Justice Nathan L. Hecht regarding Rule 330.
Please be
prepared to report on this matter at our next SCAC meeting. I
will include the matter on our next agenda.
As always, thank you for your keen attention to the business
of the Advisory Committee.

LHSIII/hjh
Enclosure
cc:
Honorable Stanley:Pemberton
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Luther H. Soules III, Esq.
Soules & Wallace
Republic of Texas Plaza, 19th Floor
175 East Houston Street
San Antonio TX 78205-2230
Dear Luke:

Please include on the Advisory Committee's next agenda the
following issues which have arisen recently during conferences of
the Supreme Court:

I
I
I

1.
Regarding TRCP 267 and TRE 614: May "the rule"
be invoked in depositions?

I

2.
Regarding TRCP 330:
Should there be general
rules for multi-district litigation generally?
Should
there be rules prescribing some sort of comity for
litigation pending in federal courts and courts of other
states?

I
I
I
I

2.
Regarding TRAP 4-5: Should the filing period
be extended when the last day falls on a day which the
court of appeals observes as a holiday even though it is
not a Saturday, Sunday, or legal holiday?
3.
Regarding TRAP 84 and 182(b): Should an appellate court be authorized to assess damages for a frivolous appeal against counsel in addition to a party?

I

4.
Regarding TRAP 90(a):
Should the courts of
appeals be required to address the factual sufficiency
of the evidence whenever the issue is raised, unless the
court of appeals finds the evidence legally insufficient?

5.
Regarding TRAP 130(a):
What is the effect of
filing an application for writ of error before a motion
for rehearing is filed =^nd ruled upon by the court of
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Luther H. Soules III, Esq.
May 15, 1989 -- Page 2

appeals? Does the court of appeals lose jurisdiction of
the case immediately upon the filing of an application
for writ of error, or may the appellate court rule on a
later-filed motion for rehearing, even if the ruling
involves a material change in the court's opinion or
judgment? See Doctors Hospital Facilities v. Fifth Court
of Appeals, 750 S.W.2d 177 (Tex. 1988).

I

Two additional matters I would appreciate the Committee
considering are whether to incorporate rules on professional
conduct, such as those adopted in Dondi Properties Corp. v.
Commercial Savings and Loan Ass'n, 121 F.R.D., 284 (July 14, 1988),
and whether the electronic recording order should be included in
the rules.
Also, please include on the agenda the issues raised in the
enclosed correspondence.
Thank you for your dedication to the improvement
rules.

of Texas
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July 10, 1989

Mr. Luther Soules
175 E. Houston Street
Republic of Texas Plaza-10th Floor
San Antonio, TX 78205
RE:

Subcommittee Report on TRCP 749c

Dear Luke:
The subcommittee for Rules 737-813 has considered modification
of Texas Rule of Civil Procedure 749c as suggested by Justice
Hecht in his letter of May 25, 1989 to you. (attached) Those
subcommittee members who responded, voted to recommend no
change to the full committee and that this matter be tabled.
I tend to concur with this recommendation, as the pending case
challenging the constitutionality of Rule 749c (Walker v. Blue
Water Garden Apartments) results from an unpublished court of
appeal's opinion.
A review of the points of error on which
the Supreme Court has granted writ (attached), really does not
clarify the concerns surrounding the, rule nor offer much
guidance
to
suggesting
appropriate
modifications.
Accordingly, until that case is concluded, the subcommittee
recommendation to the full committee is that Rule 749c not be
amended at this time.
If you wish the subcommittee to reconsider this matter or to
entertain other matters within our area of responsibility,
please feel free to let me know.

Sincerely,

/gr
cc: Subcommittee Chair Members

I
I
I
I
I
I
I
I
I
I
I
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May 25, 1989

Mr. Luther H. Soules, III
Soules and Wallace
Republic of Texas Plaza, Tenth Floor
175 East Houston Street
San Antonio, Texas 78205-2230
Dear Luke:
I find no provision in the appellate rules for substitution
of parties except Rule 9. That rule does not cover the situation,
quite common in these hard times, in which a nev:,;entity (like the
FDIC or the FSLIC) succeeds to the interest of a party on appeal.
Perhaps an amendment to Rule 9 should be considered at the May
meeting of the Advisory Committee.
Texas Rule of Civil Procedure'749c requires a pauper appellant
in a forcible detainer case involving non-payment of rent to
deposit one rental period's rent into the court registry to perfect
This deposit is not in the nature of a supersedeas,
the appeal.
which is provided for in Rule 749b. A pending case challenges the
Walker v. Blue Water Garden
constitutionality of Rule 749c.
This
may
be
another problem we want to
Apartments, C-7798.
discuss.
Finally, a local justice of the peace recently complained of

inconsistencies in the requirements for service of citation under
Rules 99-107 and 533-536 of the Texas Rules of Civil Procedure.
He suggested that the latter rules were simply overlooked when
changes in the former rules were made.
As always, the Court is grateful to you for your dedicated
assistance in developing our Rules.
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cause of alleged defects in form and substance in the affidavit of inability to pay
costs.
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TELEFAX
ATTORNEYS-AT-LAW
A PROFESSIONAL CORPORATION'

TENTH FLOOR
REPUBLIC OF TEXAS PLAZA

May 8, 1989

Professor Elaine Carison
South Texas College of Law
1303 San Jacinto, Suite 224
Houston, Texas 77002
Re:

Tex. R. Civ. P. 749

Dear Elaine:
Enclosed herewith please find a copy of a letter sent to me
by Justice Nathan L. Hecht regarding proposed changes to Rule
749.
Please be prepared to report on these matters at our next
SCAC meeting.
I will include the matter on our next agenda.
As always, thank you for your keen attention to the business
of the Advisory Committee.

LHSIII/hjh
Enclosure
cc:
Honorable Nathan-`Hecht
Honorable Stanton Pemberton
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FEDERAL EXPRESS

Mr. Luther H. Soules, III
175 E. Houston, 10th Floor
San Antonio, Texas 78205-2230
Re:

Supreme Court Advisory Committee - Statute
Regarding Adoption of Rules Establishing
Guidelines for Determining Whether Civil
Case Records Should be Sealed

Dear Luke:.

"The
Supreme
Court
adopt
shall
rules
establishing guidelines for the courts of this
state to use in determining-whether in the
interest of justice the records in a civil
case, including settlements, should be sealed."
We understand that the Supreme Court Advisory Committee, at
the request of the Court, will study the matter.
We understand
that you will appoint a sub-committee of the Advisory Committee.
We respectfully request the opportunity to:
1.

Submit a written summary of the' views of The Dallas
Morning News.: to the sub-committee when it has been
appointed; and

2.

Meet in person with the sub-committee for a brief
opportunity to discuss our views with the sub-committee
and to answer any questions it may have.

The Dallas Morning News has performed detailed research on the
practice of sealing court records in Dallas County. In a series
of articles on the subject, The News reported that for the period

00402
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Mr. Luther H. Soules, III
July 10, 1989
Page 2

1920 to 1980 only 80 Dallas County cases were sealed; whereas since
1980, 202 non-child related civil cases have been sealed. Several:
recent attempts by the media to obtain an authoritative decision
on the merits from the Texas Supreme Court have not succeeded.
For example, in Times Herald Printing Co. v. Jones, 730 S.W.2d 648
(Tex. 1987) the Court did not reach the merits of the issue,
disposing of it upon procedural grounds relating to the right of
intervention after the judgment of the trial court had become
final.
In 1988 The News filed a declaratory judgment suit in
Dallas County against Bill Long, District Clerk of Dallas County.
This case was decided upon cross motions for summary judgment and
is now pending on appeals, filed by both parties, in the Dallas
Court of Appeals.
The case has not yet been set for submission.
Among the issues before the Dallas Court of Appeals are the
contentions that a local Dallas district court rule, purporting to
give broad _.discretion to seal records; is unconstitutionally
overbroad and violative of common law rules of access to public
records.
In view of the public importance of the question, and the more
pervasive importance of the statewide rules to be promulgated by
the Texas Supreme Court under the new statute, we believe the
importance of the guidelines to be adopted by the Supreme Court
will eclipse the significance of the case now pending before the
Dallas Court of Appeals.
In formulating the issues to be studied by the sub-committee
of the Supreme Court Advisory Committee, we respectfully suggest
that the following issues be examined:
1.

1

Procedural guidelines for the trial courts in hearing
sealing motions, including:
A.

Notice requirements.

B.

Opportunity for non-parties to the original suit
(i.e. the public or the news media) to be heard on
the question of sealing.

C.

that
Requirements
specific
and
affirmatively
articulated findings be contained upon the face of
any sealing order.
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Mr. Luther H. Soules, III
10, 1989

I

2.

D.

Requirements that if any portion of the record is,
to be sealed that sealing be limited to those
specific portions of the record rather than the
entire case file.

E.

Requirement that a sealing order set the length of
time the order is to be effective.

F.

Requirement that the sealing order itself should not
be sealed.

Substantive guidelines for the trial and appellate
courts, including:
A.-

Allocation of the burden 'of proof in deciding a
I
sealing motion.
The standard by which sealing motions are to be
determined. E.g., the Dallas Local Rule, challenged
by The News in its suit, purports only to require
"good cause.'!, "Good cause" is not defined in the
Dallas local rule. Federal Courts and other state
jurisdictions have recognized that more stringent
standards such as "most compelling reasons" or
"compelling need" are mandated by the Constitution
or the common law.

3.

Elimination of the time limit which prevents non-parties
from challenging a sealing order after the judgment of
the trial court becomes "final." A recent example of the
failure of an attempt to obtain review on the merits
because of this procedural ground is the decision in The
Express-News Corp. v. Spears, 766 S.W.2d 885 (Tex. App. San Antonio - March 15, 1989, orig. proceeding).

Another issue which may be of interest to the sub-committee
is whether the guidel ines to be adopted by the Supreme Court should
give separate or special treatment for claims of confidentiality
regarding discovery.
In this regard, the 1988 decision of the
Third Circuit in Littlelohn v. BIC Corp., 851 F.2d 673 contains a
discussion about the interrelationship between protective orders
pertaining to discovery and more general sealing orders and the
problems resulting from the introduction in evidence during trial

I
I
I
I
I

I
'

'

00404

I

Mr. Luther H. Soules, III
July 10, 1989
Page 4

of material previously covered by a protective order. Cf. Public
Citizen Litigation Group v. Liggett Group Inc., 858 F.2d 755 (1st
Cir. 1988) (recognizing that protective orders governing discovery
are separate and distinct from sealing orders).

For your ready reference, we are enclosing copies of the
following:
l.

House Bill 1637, requiring the Supreme Court to adopt
guidelines regarding sealing.

2.

A proposed set of guidelines we submitted to the Dallas
County District Judges.

3.

A copy of the judgment in the suit by The Dallas Morning
News against the District Clerk which is now the subject
of the appeal pending in the Dallas Court of Appeals.

4.

The opening appellate brief of The Dallas Morning News
in the Dallas Court of Appeals.
_

5.

A reply brief labeled "Brief for Cross-Appellee The
Dallas Morning News Company" in the Dallas Court of
Appeals.
(The prayer at pages 24-27 of this brief
succinctly summarizes the relief sought in the appeal).

6.

A marked.copy of the decision in Publicker Industries,
Inc. v. Cohen, 733 F.2d 1059 (3d Cir. 1984) recognizing
many of the procedural and substantive constitutional and
common law issues regarding attempts to limit public
access to judicial records.

7.

The opinion in Express-News Corp. v. Spears, 766 S.W.2d
885, another:recent sealing case in which the majority
did not reach the merits but in which Chief Justice
Cadena, in a dissent, provides what we believe to be a
brief and well-considered recognition of the importance
of the right of public access to court records.

The materials we have enclosed are, of course, not exhaustive.
The state and federal courts in other jurisdictions continue to
hand down opinions in this area quite frequently.
Because the
appellate briefs which we submitted to the Dallas Court of Appeals
are not in a format directly addressed to the broader concerns of
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the Supreme Court Advisory Committee, we feel it would be helpful
for us to write, and submit to the sub-committee, a succinct paper
outlining the constitutional and common law concerns to be
accommodated in the guidelines ultimately to be adopted by the
Supreme Court.
the
After
sub-committee
has
been
appointed,
we
would
appreciate hearing from you as to the sub-committee's timetable and
its willingness to consider the written paper to be submitted by
us and our request for an opportunity to briefly meet with the subcommittee.

I
I
I
I

Kindest regards.

JHM: slh
Enclosures
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July 10, 1989
'BOnRD CENTifIED - ESTATE PLANNiNG AND PROBATE LAW
TEXAS 9OARD OF LEGAL SPECIALiI.TION

P. 0. Box 239
Waco, TX 76703

Charles "Lefty" Morris, Esq.
Morris, Craven & Sulak
600 Congress Ave., Suite 2350
Austin, TX 78701-3234

0.

Dear Colleagues:
This letter follows a successful meeting of the Supreme Court
Advisory Committee last May. At the conclusion of that meeting the
Committee recommended the Subcommittee's report to delete the 90
day provision from Rule 534 T.R.C.P. and I thank you for your work
in that effort.

no

July 10, 1989
Page Two

.

cc:

Hon. Luther H. Soules, III, Chairman
Supreme Court Advisory Committee
Soules & Wallace

San Antonio, TX 78205-2230

I

May 25, 1989

Mr. Luther H. Soules, III
Soules and Wallace

Republic of Texas Plaza, Tenth Floor
175 East Houston Street
San Antonio, Texas 78205-2230
Dear Luke:

I find no provision in the appellate rules for substitution
of parties except Rule,9. That rule does not cover the situation,
quite common in these hard times, in which a new entity (like the
FDIC or the FSLIC) succeeds to the interest of a party on appeal.
rhaps an amendment to Rule 9 should be considered at the May
meeting of the Advisory Committee.

Chi Texas Rule o f Civil Procedure 749c requires a pauper appellant
a forcible detainer case involving non-payment of rent to
osit one rental period's rent into the court registry to perfect
appeal.
This deposit is not in
ch is provided for in Rule 749b.
constitutionality of Rule 749c.
Apartments,
This may be
C-7798.
discuss.

the nature of a supersedeas,
A pending case challenges the
Walker v. Blue Water Garden
another problem we want to

Finally, a local justice of the peace recently complained of
inconsistencies in the requirements for service of citation under
Rules 99-107 and 533-536 of the Texas Rules of Civil Procedure.
He suggested that the latter rules were simply overlooked when
changes in the former rules were made.
As always, the Court is grateful to you for your dedicated
assistance in developing our Rules.
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