INDEX

4
V 00001-00005

Minutes of July 15, 1989 meeting.

d00006-000035

Redlines from July 15, 1989 meeting.

V00036

TRCP 21

V00037-00038

TRCP 21a

&-'00039-00040

TRCP 21b

V-100041-00042

TRCP 72

V 00043

TRCP 73
TRCP 60

V 00045-00047

TRAP 15a

/00048-00055

TRCP 18b

V00056-00058

TRCP 271

V"00059-00060

TRCP 272

V1,00061-00063

TRCP 273

V00064

Former TRCP 274

New TRCP 274
Former TRCP 275
New TRCP 275
TRCP 276
TRCP 277
TRCP 278
TRCP 279
Case Law

V00086-00094

Previously submitted redlines

V00095-00100

Comments of J. Hadley Edgar re: Rules 216-314

%'00101-00105

TRAP 40

1/00106-00110

TRAP 74

t/00111

TRAP 91

I
I
I
%

v 00114-00115

TRAP 130(c)

`'! 00116

TRAP 131

&'00117

TRAP 132

t-'00118-00120

TRAP 136

S"100121-00122

TRAP 190

t"00123

TRCP 4

&-'00124-00127

TRCP 10
TRAP 7

00130

TRCP 63

00131-00134

TRCP 166

00135-00140

TRCP 204

00141

TRCP 206(1)

00142-00143

TRCP 248

00144-00150

TRCP 296

00151-00182

TRCP 329

00183-00185

TRCP 534, 535, 536

I

IF
I

TRAP 100

00128-00129

I
I
I
I
I
I

``l00112-00113

y 00186-00193

TRAP 82,

00194-00196

TRAP 90

00197-00207

TRAP 130(a)

00208-00209

TRAP 130(b)

00210-00211

TRAP 181

C
TRCP 57

Signing of Pleadings

Every pleading of a party represented by an attorney shall
be signed by at least one attorney of record in his individual
name, with his State Bar'of Texas identification number, address,
$tql telephone number[, and, if available, telecopier numberl.

A

party not represented by an attorney shall sign his pleadings,
state his address, 0091 telephone numberf: and, if available,
telecopier numberl.

[COMMENT

C

TO

1990

CHANGE:

To

supply

attorney

information with other identifying information

^
c:/dw4/scac/redlines

telecopier

on pleadings.]

TRCP166b.

Forms and Scope of Discovery; Protective Orders;
Supplementation of Responses

1.

Forms of Discovery. (No change.)

2.

Scope of Discovery.

Except as provided in paragraph 3

of this rule, unless otherwise limited by order of the court in
accordance with these rules, the scope of discovery is as
follows:
a.

In General. (No change.)

b.

d.

Potential Parties and Witnesses. (No change.)

e.

Experts and Reports of Experts.

Discovery of the

facts known, mental impressions and opinions of experts,
otherwise discoverable because the information is relevant
to the subject matter in the pending action but which was
acquired or developed in anticipation of litigation and the
discovery of the identity of experts from whom the information may be learned may be obtained only as follows:
(1)

In General.

A party may obtain discovery of

the identity and location (name, address and telephone
number) of an expert who may be called as afn expertl
witness, the subject matter on which the witness is
expected

to

testify,

the

mental

impressions

and

opinions held by the expert and the facts known to the
expert (regardless of when the factual information was
acquired)

c:/dw4/scac/redlines

which relate to or form the basis of the

mental impressions and opinions held by the expert.
The disclosure of the same information concerning an
expert used for consultation and who is not expected to
be called as a[n expert] witness at trial is required
if the

^

impressions have been reviewed by a testifying expert"]
(2)

Reports.

A party may also obtain discovery

of documents and tangible things including all tangible
reports,

physical models, compilations of data and

other material prepared by an expert or for an expert
in anticipation of the expert's trial and deposition
testimony.

The disclosure of material prepared by an

expert used for consultation is required even if it was
prepared in anticipation of litigation or for trial

[if

the consulting expert's opinions or impressions

have been reviewed by a testifying expert.]
(3)

Determination of Status. (No change.)

(4)

Reduction of Report to Tangible Form. If the

discoverable factual observations, tests, supporting
data,

calculations,

photographs,

or

opinions of an

expert who will be called as a[n expertl witness have
not been recorded and reduced to tangible form, the
trial judge may order these matters reduced to tangible
%
,

form -and produced within a reasonable time before the
date of trial.
f.

Insuring and Settlement Agreements.

Indemnity,

(No change.)
g.

Statements.

h.

Medical

(No change.)

Records;

Medical

Authorization.

(No

change.)

3.

-Exemptions.

The following matters are protected from

disclosure by privilege:
a.

Work Product. (No change.)

b.

Experts.

The identity, mental impressions and opinions

of an expert who has been informally consulted or of an expert
who has been retained or specially employed by another party in
anticipation of litigation or preparation for trial or any
documents or tangible things containing such information if the
expert will not be called as a[n expert] witness, except that the
identity, mental impressions and opinions of an expert who will
not be called to testify [as an expert] and any documents or
tangible things containing such impressions and opinions are
discoverable if the expert's work product forms a basis either in
whole or in part of the opinions of an expert who will be called
as a[n expert] witness.
c.

Witness Statements.

The written statements of poten-

tial witnesses and parties, ^f /jt^i¢

/yb$$

when

made

subsequent to the occurrence or transaction upon which the suit
is based and in connection with the prosecution, investigation,
or defense of the particular suit, or in anticipation of the

000

prosecution or defense of the claims made ^O [a part'of] the
pending litigation, except that persons, whether parties or not,
shall be entitled to obtain, upon request, copies of statements
they have previously made concerning the action or its subject
matter and which are in the possession, custody, or control of
any party.

The term "written statements" includes (i) a written

statement signed or otherwise adopted or approved by the person
making it, and (ii) a stenographic, mechanical, electrical or
other type of recording, or any transcription thereof which is a
substantially verbatim recital of a statement made by the person
and contemporaneously recorded. [For purpose of this paragraph 'a
photoaraph is not a statement.]

^
¢t$}5Z¢/¢_[C]_ommunications between agents or representatives or the
employees of a party to the action or communications between a
party and that party's agents, representatives or employees, y6^i¢A

^^^^1^¢1^^^¢¢l/^¢¢l^^^ 1^^^^¢^i^^^^¢^/¢^/^^¢/^^'¢^¢¢^^^¢^/¢^`l¢¢#¢¢¢¢
[when made
subsequent to the occurrence or transaction upon which the suit
is basedl and in connection with the prosecution, investigation
or defense of the particular suit, or in anticipation of the
prosecution or defense of the claims made ,it fa part ofl the
pending litigation.
tions

prepared

by

[This exemption does not include communicaor

for

experts

that

are

otherwise

discoverable.]

For the purpose of this paragraph, a photograph

is not a communication.
e.

Other Privileged Information.

Any matter protected

from disclosure by any other privilege.
Upon a showing that the party seeking discovery has substantial need of the materials and that the party is unable without
undue hardship to obtain the substantial equivalent of the
materials by other means, a party may obtain discovery of the
-materials otherwise exempt from discovery by subparagraphs c and
d of this paragraph 3. Nothing in this, paragraph 3 shall be
construed to render non-discoverable the identity and location of
any potential party, any person having knowledge or relevant
facts, any expert who is expected to be called as a witness in
the action, or of any consulting expert whose opinions or impressions have been reviewed by a testifying expert.
4.

I
I
I
I
I
I (
f

Presentation of Objections.

[Either an objection or a

motion for protective order made by a party to discovery shall
preserve that obiection without further support or action by the
party unless the obiection or motion is set for hearing and
determined by the court.

Any party may at any reasonable time

:request a hearing on any oblection or motion for protective
order.

The failure of a party to obtain a ruling prior to trial

on any objection to discovery or motion for protective order does
not waive such objection or motion.] In t¢$0000^01 jobiectinctl
to an appropriate discovery request within the scope of paragraph
2,

a party

Lseekinal

to exclude any matter from discovery on the basis of an exemption

0001^...
'
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or

immunity

from

discovery,

must

specifically

plead

the

particular exemption or immunity from discovery relied upon and
[at

or

prior to any hearing shalll produce

an

evidence

fnecessary tol support^Aj such claim Leitherl in the form of
affidavits Iserved at least seven days before the hearingl or

,

When a party seeks to exclude documents from discovery and the
basis

for

objection

is

undue

burden,

unnecessary

expense,

harassment or annoyance, or invasion of personal, constitutional,
or property rights, rather than a specific immunity or exemption,
it is not necessary for the court to conduct

discovery]

before ruling on the objection.

[After the date on

which answers are to be served, objections are waived unless an

0061

I

r
I
I
I

extension of time has been obtained by agreement or order of the
court or good cause is shown for the failure to oblect within
such period.
5.

Protective Orders. (No change.)

6.

Duty to Supplement.

A party who has responded to a

request for discovery that was correct and complete when made is
under no duty to supplement his response to include information
thereafter acquired, except the following shall be supplemented
not less than thirty days prior to the beginning of trial unless
the court finds that a good cause exists for permitting or
requiring later supplementation.
a.

A party is under a duty 0[r]easonably to supplement his

response if he obtains information upon the basis of which:
(1)

(No change.)

(2)

(No change.)

b.

(No change.)

c.

(No change.)

C7.

Discovery Motions.

All discovery motions shall contain

a certificate by the party filing same that efforts to resolve
the discovery dispute without the necessity of court intervention
have been attempted and failed.1
[COMMENT TO 1990 CHANGE:

To eliminate the contradiction between

Rule 166b 2(e) (1) and (2) and corresponding Rule 166b 3(e), Rule
166b 2(e) (1) and (2) have been modified. As modified, Rule 166b
2(e)(1) and (2) now make discoverable the impressions and opinions of a consulting expert if a testifying expert has reviewed
those opinions and material, regardless of whether or not the

^

c:/dw4/scac/redlines

000I1 3,:

opinions and material form a basis for the opinion of the testifying expert.

The revisions keep the intent of Rule 166b 2(e)(1)

and (2) and Rule 166b 3(e) consistent with regard to consultina
experts.

The amendments to Section 3 standardize language for

the same meanina.

New Section 7 was added to ensure that court

time will not be taken to resolve discovery disputes unless the
parties

cannot

resolve

them

without

court

intervention

and

provide that matters exempt under paraaraph 3(c) are not made
discoverable solely because the consultant may or is to be a fact

I
IN
I
I
I
I

witness only.The amendments to Section 4 expressly dispense with
the necessity of doing anything more than serving objections to
preserve discovery complaints in order to avoid unnecessary time

(

and expense to parties and time of the courts, particularly where
no party ever reauests a hearing on the objection. The failure
of any party to do more than merely object fully shall never
constitute a waiver of any objection

The last sentence added to

Section 4 was previously the second sentence of Rule 168(6) and
was moved because it applies to all discovery objections 1

c:/dw4/scac/redlines

I
J
I
I

TRCP 120a.

I
I

I

Special Appearance

1.

(No change.)

2.

(No change.)

f3.

The court shall determine the special appearance on the

basis of the nleadings, any stipulations made by and between the
parties, such affidavits and attachments as may be filed by the
parties,

the

testimony.
seven

days

results

of

discovery

processes,

and

any

oral

The affidavits, if any, shall be served at least
before

the

hearing,

shall

be

made

on

personal

knowledge, shall set forth specific facts as would be adinissible
in evidence, and shall show affirmatively that the affiant is
competent to testify.
Should it appear from the affidavits of a party opposing the
motion that he cannot for reasons stated present by affidavit
facts essential to justify his opposition, the court may order a
continuance to permit affidavits to be obtained or depositions to
be taken or discovery to be had or may make such other order as
is -iust.
Should it appear to the satisfaction of the court at any
time that any of the affidavits presented pursuant to this rule
are presented in bad faith or solely for the purpose of delay,
the court shall forthwith order the party employing them to pay
to the other party the amount of the reasonable expenses which
the filing of the affidavits caused him to incur, including
reasonable attorney's fees, and any offending party or attorney
may be adjudged guilty of contempt.1

nnnts^
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[4.]
jurisdiction,

If

the

court

sustains

the

objection

an appropriate. order shall be entered.

to

If the

I

objection to jurisdiction is overruled, the objecting party may
thereafter appear generally for any purpose.

Any such special

appearance or such general appearance shall not be deemed a
waiver of the objection to jurisdiction when the objecting party
or subject matter is not amenable to process issued by the courts
.

of.this State.

[COMMENT TO 1990 CHANGE:
special
parties.

<

appearance

To provide for proof by affidavit at

hearings,

with

safeguards *to responding

These amendments preserve Texas prior practice to place

the burden of proof on the party contesting iurisdiction 1

r
I
I
I

Gc:/dw4/scac/redlines

TRCP 237a.

I
I
I

Cases Remanded From Federal Court

When any cause is removed to the Federal Court and is
afterwards remanded to the state court, the plaintiff shall file
a certified copy of the order of remand with the clerk of the
state court and shall forthwith give written notice of such
filing to the attorneys of record for all adverseparties. All
such adverse parties shall have fifteen days from the receipt of
such notice within which to file an answer. [No default iudgment
shall be rendered against a party in a removed action remanded
from federal court if that party filed an answer in federal court
during removal.]

[COMMENT TO 1990 CHANGE:

To preclude a default judgment is a

case remanded from federal court if an answer was filed in
federal court during removal. ]

TRCP 299.

Omitted Findings

When

findings of fact are filed by the trial court

they shall form the basis of the judgment upon all grounds of
recovery and of defense embraced therein.

The judgment may not

be supported upon appeal by a presuml5jtX¢yi/¢f f edl finding upon
any ground of recovery or defense, no element of which has been
[included in the findings of factl; but
y6^i¢r¢

when

one or more elements thereof have been found by the

trial court, omitted unrequested elements, ybO¢t¢ when supported
by evidence, will be supplied by presumption in support of the
judgment.

Refusal of the court to make a finding recquested shall

be reviewable on appeal.

[COMMENT TO 1990 CHANGE: Textual corrective change only.]

C .

fTRCP 299A.

Findings of Fact To Be Separately Filed and Not

Recited In A Judgment

Findings of fact shall not be recited in a judgment. If
there is a conflict between findings of fact recited in a
Judgment in violation of this rule and findings of fact made
pursuant to Rules 297 and 298, the Rule 297 and 298 findings will

I

control for appellate purposes.

Findings of fact shall be filed

with the clerk of the court as a documerit or documents separate
and apart from the judgment.1

[COMMENT TO 1990 CHANGE-:

To cause trial courts to make findings

of fact separate from the judgment and provide that the separate
findings of fact are controlling on appeal. ]

00019
c:/dw4/scac/redlines
I

TRCP 308a.

In Child Support Cases

tot
^
^

^
^

^
^

^

^

^ ^

[When the court has ordered child support or possession of
or access to a child and it is claimed that the order has been
violated, the person claiming that a violation has occurred shall
make this known to the court. The court may appoint a member of
the bar to investigate the claim to determine whether there is
reason to believe that the court order has been violated, the
attorney shall take the necessary action as provided under
Chapter 14, Family Code. On a finding of a violation, the court
may enforce its order as provided in Chapter 14, Family Code.
Except by order of the court, no fee shall be charged by or
paid to the attorney representing the claimant.

If the court

determines that an attorney's fee should be paid, the fee shall
be adludged against the party who violated the court's order.
The fee may be assessed as costs of court, or awarded by
ludgment, or both.l

[COMMENT TO 1990 CHANGE: This rule has been completely rewritten
and designed to broaden its application to cover problems dealing
with possession and access to a child as well as support.1

^

c:/dw4/scac/redlines

OQ:Ozl'

TRCP 749c.

Appeal Perfected

The appeal in any forcible detainer case shall be perfected
when an appeal bond has been filed.
When a pauper's affidavit has been filed in lieu of the
appeal bond, the appeal shall be perfected when the pauper's
affidavit is filed with the court/

f^^¢ /P40p¢#1¢ 1AMOWt l144¢ 10¢¢A lf^Z¢o lON lIAW l¢t¢ /t¢ttox

^

fCOMMENT

TO

1990

CHANGE:

To

dispense

with

the

appellant

rectuirement of payment of any rent into the court rectistry ]

TRAP 9

Substitution of Parties

(a)

Death of a Party in Civil Cases. (No change.)

(b)

Death of Appellant in a Criminal Case. (No change.)

(c)

Public Officers; Separation from Office. (No change.)

[(d) Substitution for Other Causes.

If substitution of a

successor to a party in the appellate court is necessary for any
reason other than death or separation from public office, the
appellate court may order such substitution upon motion of any
party at any time or as the court may otherwise determine.l

[COMMENT TO 1990 CHANGE:

To provide mechanism for substitution

of appellate parties as may be necessary.1

I

t
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TRAP 20.

Amicus Briefs

The clerk of the appellate court may receive but not file
amicus curiae briefs.

An amicus curiae shall comply with the

briefing rules for the parties,a nd shall show in the brief that
copies have been furnished to all attorneys of record in the
case.

[In civil cases, an amicus curiae brief shall not exceed

50 pacres in length, exclusive of pages containing the table of
contents, index of authorities, points of error, and any addendum
containing statutes, rules, regulations, etc.

The court may,

upon motion and order, permit a longer brief.1

C

[COMMENT TO 1990 CHANGE:

To provide for a maximum length for

amicus curiae briefs in civil cases to conform with Rules 74(h)
and 136(e).]

c:/dw4/scac/redlines

I

TRAP 46.

Bond for Costs on Appeal in Civil Cases

(a)

Cost Bond. (No change.)

(b)

Deposit.

(c)

Increase or Decrease in Amount. (No change.)

(d)

Notice of Filing.

(No change.)

Notification of the filing of the

bond or certificate of deposit shall promptly be given ¢034A$¢Z
f0t

each

appellant by #iA^iiAt [servingl a copy thereof jtO

¢O}d1A$¢X/Of /}t¢¢otgl [on all parties in the trial court together
with notice of]
^
^

so

serve A /¢015Y [all other parties] shall be ground for

dismissal of the [appellant'si appeal or other appropriate action
if

an

appellee is prejudiced by such failure.

(e)

Payment of Court Reporters. (No change.)

(f)

Amendment:

New Appeal Bond or Deposit. (No change.)

[COMMENT TO 1990 CHANGE:

To provide immediate notice to all

parties in the trial court of any appeal by any other parties.]

00025.
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I

C
TRAP 47.

Suspension

of

Enforcement

of

Judgment

Pending

Appeal in Civil Cases

(a)

Suspension of Enforcement.

Unless otherwise provided

by law or these rules, a judgment debtor may suspend the execution of the judgment by filing a good and sufficient bond to be
approved by the clerk, subject to review by the court on hearing,
or making the deposit provided by Rule 48, payable to the judgment creditor in the amount provided below, conditioned that the
judgment debtor shall prosecute his appeal or writ of error with
effect and, in case the judgment of the Supreme Court or court of

(

appeals shall be against him, he shall perform its judgment,
sentence or decree and pay all such damages and costs as said
court may award against -him.

If the bond or deposit is suffi-

cient to secure the costs and is filed or made within the time
prescribed by Rule ¢0.r411, it constitutes sufficient compliance
with Rule 46.

The trial court may make such orders as will

adequately protect the judgment creditor against any loss or
damages occasioned by the appeal.
(b)

Money Judgment.

When the judgment awards recovery of a

sum of money, the amount of the bond or deposit shall be at least
the amount of the judgment, interest, and costs.
The trial court may make an order deviating from this
general rule if after notice to all parties and a hearing the
trial court finds [:

00026 c:/dw4/scac/redlines

I
I
IN
I
I
I
I
I
I

r
I
I
I
I
I
I
I

1

covered by liability insurance or a workers' compensation claiml
I

I

that posting the amount of the bond or deposlt will cause
irreparable harm to the judgment debtor, and not posting such
bond or deposit will cause no substantial harm to the judgment
In such a case, the trial court may stay enforcement

creditor.

of the judgment based upon an order which adequately protects the
judgment creditor against any loss or damage occasioned by the
appeal;
[(2) as to civil judgments rendered other than in a bond
forfeiture
action,

a

proceeding,

a

personal

iniury

or

wrongful

death

claim covered by liability insurance or a workers!

compensation claim, that setting the security at an amount of the
ludgment

interest, and costs would cause irreparable harm to the

ludgment debtor, and setting the security at a lesser amount
would not substantially decrease the degree to which a judctment
creditor's recovery under the ludgment would be secured after the
exhaustion of all appellate remedies.1
(c)

(No change.)

(d)

(No change.)

(e)

(No change.)

(f)

(No change.)

(g)

Conservatorship or Custody.

When the judgment is one

involving the conservatorship or custody of afminorl, the
appeal, with or without security shall not have the effect of
suspending the judgment as to the conservatorship or custody of

00 027

^

the

#14191

[minor],

unless

rendering the judgment.

it shall be
However,

so ordered

by the court

the appellate court, upon a

proper showing, may permit the judgment to be superseded in that
respect also.
(h)

(No change. )

(i)

(No change.

(j)

(No change.

(k) - (No change.

[COMMENT TO 1990 CHANGE: To conform the rule to statute.]

J

r
I
I
I

TRAP 49.

Appellate Review of Bonds in Civil Cases

(a)

(No change.)

(b)

Appellate

Review

of

[Order

Setting

Security

or]

Suspending to Enforcement of Judgment Pending Appeal. The trial
court's order ¢1#PWY-1jt¢ /RAZ¢ /47 [setting security or stayinct
enforcement of a judgment] is subject to review 16Y on a motion
to the ¢¢14tjt /Of/$1616¢$X¢ [appellate court for insufficiency or
excessiveness].

Such motions shall be heard at the earliest

practical time. The appellate court may issue such temporary
orders as it finds necessary to preserve the rights of the
parties.
[appellate court] reviewing the trial

The

court's order may require a change in the trial court's order.
The ¢¢}dtY-1¢f1A5i5¢Ai$ [appellate court] may remand to the trial
court for findings of fact or the taking of evidence.

(c)

[COMMENT

(No change.)

TO

1990

CHANGE:

To

make

clear

that

within

any

lurisdictional limitations, all appellate. courts may review a
trial court order for insufficiency or excessiveness.]

00029
'
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C

TRAP 51.

The Transcript on Appeal

(a)

Contents.

(b)

Written Designation.

(No change.)

At or before the time prescribed

for perfecting the appeal, any party may file with the clerk a
written

designation specifying matter for inclusion in the

transcript; the designation must be specific and the clerk shall
disregard any general designation such as one for "all papers
filed in the cause."

/$iA#i /^$Y-Y-Ot /X$ /^oy- /y-X#iOXY If XXOAl

The

party making the designation shall serve a copy of the designation on all other parties.

(

[Failure

to

timely

make the

designation provided for in this paragraph shall not be grounds
for refusing to file a transcript or supplemental transcript
tendered within the time provided by Rule 5 4(a)• however, tl The
Ls
failure of the clerk to include designated matter will not be
grounds for complaint on appeal if the designation specifying
such matter is not timely filed.
(c)

Duty of Clerk. (No change.)

(d)

Original Exhibits.

[COMMENT TO 1990 CHANGE:

(No change.)

To eliminate any consideration that

timely desianation is a iurisdictional requisite for appeal.]

c:/dw4/scac/redlines
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I
1
TRAP 52.

Preservation of Appellate Complaints

(a)

General Rule. (No change.)

(b)

Informal Bills of Exception and Offers of Proof. (No

change.)

I

(c)

Formal Bills of Exception. (No change.)

(d)

Necessity for Motion for New Trial in Civil Cases. A

point in a motion for new trial is prerequisite to appellate
complaint in those instances provided in paragraph (b) of Rule
324 of the Texas Rules of Civil Procedure. [A party desiring to
complain on appeal in a non-iury case that the evidence was
legally or factually insufficient to support a finding of fact,
that a finding of fact was established as a matter of law or was
against the overwhelming weight of the evidence, or of the
inadequacy or excessiveness of the damages found by the court
shall not be required to comply with subdivision (a) of this
rule.

[COMMENT TO 1990 CHANGE:

To clarify appellate requisites from

non-jury trials.1

c:/dw4/scac/redlines
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TRAP 53.
(a)

The Statement of Facts on Appeal
Appellant's Request.

The appellant, at or before the

time prescribed for perfecting the appeal, shall make a written
request to the official reporter designating the portion of the
evidence and other proceedings to be included therein. A copy of
such request shall be filed with the clerk of the trial court and
another copy served on the appellee. [Failure to timely request
the statement-of facts under this paragraph shall not prevent the
filing of a statement of facts or a supplemental statement of
^
facts within the time prescribed b y Rule 5 4 a.
(b)

Other Requests. (No change.)

(c)

Abbreviation of Statement. (No change.)

(d)

Partial Statement.

(e)

Unnecessary Portions.

(f)

Certification.by Court Reporter. (No change.)

(g)

Reporter's Fees. (No change.)

(h)

Form.

(i)

Narrative Statement.

(j)

Free Statement of Facts. (No change.)

(k)

Duty of Appellant to File. (No change.)

(1)

Duplicate Statement in Criminal Cases. (No change.)

(m)

When No Statement of Facts Filed in Appeals of Criminal

Cases.

(No change.)
(No change.)

(No change.)
(No change.)

(No change.)

[COMMENT TO 1990 CHANGE:

To eliminate any consideration that

timely request is a jurisdictional requisite for appeal.]

Opinions, Publication and Citation

TRAP 90.

(a)

Decision and Opinion.

The court of appeals shall hand

down a written opinion which shall be as brief as practicable but
which shall address every issue raised and necessary to final
disposition of the appeal. Where the issues are clearly settled,
the court shall write a brief memorandum opinion.

(b)

Signing

of

Opinions.

A majority of the justices

participating in the decision of the case shall determine whether
the opinion shall be signed by a justice or -issued per curiam.
The names of the justices participating in the decision shall be
noted on all written opinions or orders handed down by a panel.
,(¢r jc)1

Determination to Publish.

A

majority of the

justices participating in the decision of a case shall determine,
prior to the time it is issued, whether an opinion meets the
criteria for publishing, and if it does not meet the criteria for
publication, the opinion shall be distributed only to the persons
specified in Rule 91, but a copy may be furnished to any interested person.

On each opinion a notation shall be made to

"publish" or "do not publish."
,(¢7

F(d)l Standards for Publication.

An opinion by a court

of appeals shall be published only if, in the judgment of a
majority of the justices participating in the decision, it is one
that (1) establishes a new rule of law, alters or modifies an
existing rule, or applies an existing rule to a novel fact
situation likely to recur in future cases; (2) involves a legal.

c:/dw4/scac/redlines

C

issue of continuing public interest; (3) criticizes existing law;
or (4) resolves an apparent conflict of authority.
,(glr

C(e) ] Concurring and Dissenting Opinions.

Any justice

may file an opinion concurring in or dissenting from the decision
of the court of appeals. A concurring or dissenting opinion may
be published if, in the judgment of its author, it meets one of
the criteria established in paragraph (c), but in such event the
majority opinion shall be published as-well.
(f)

(No change.)

(g)

(No change.)

(h)

Order of the Supreme Court. Upon the grant or refusal

of an application for writ of error,

C

an opinion previously unpublished shall forthwith be released [by the clerk of the court of
appeals] for publication.
[Upon the denial or dismissal of an application for writ of
error[,] an opinion previously unpublished shall forthwith be
released by the clerk of the court of appeals for publication, if
the Supreme Court so orders.
(i)

(No change.)

fCOMMENT TO 1990 CHANGE:

To require publication of a court of

appeals opinion following grant or refusal of writ of error by
the Supreme Court of Texas and textual corrective changes.]

dw4/scac/redlines

SECTION SEVENTEEN.

SUBMISSIONS, ORAL ARGUMENTS, AND OPINIONS LIN

THE COURT OF CRIMINAL APPEALS]

[COMMENT TO 1990 CHANGE: To correct caption.]

UU035
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TRCP 21. [Filing and Serving Pleadings and] Motions
An [pleading, plea, motion, or] application to the court for
an order, whether in the form of a motion, plea or other form of
request, unless presented during a hearing or trial, shall be
040¢ [filed with the clerk of the court] in writing, shall state
the grounds therefor, shall set forth the relief or order sought,
[and a true copy shall be served on all other parties ] and shall
be f^X¢O/AAgl noted on the docket.
An application to the court for an order and notice of any
hearingthereon, not presented during a hearing or trial, shall
be served upon jall other]

[parties], not less

than three days before the time specified for the hearing unless
otherwise provided by these rules or shortened by the court.
,[The party or attorney of record, shall certify to the court
compliance with this rule in writing over signature on the filed
pleading, plea, motion or application.]
[After one copy is served on a party that party may obtain
another copy of the same pleading upon tendering reasonable
payment for copying and delivering.]

[COMMENT TO 1990 CHANGE:

To require filing and service of all

pleadincrs and motions on all parties and to consolidate notice
and service Rules 21, 72 and 73, into a single rule.]

d:,/scac/21-21a.doc

0003.Q . -

Every notice required by these rules, [and every application
to the Court for an order,] other than the citation to be served
upon the filing of a cause of action and except as otherwise
expressly provided in these rules, may be served by delivering a
copy Ithereofl
to the party to be served, or ^i^¢ [the party's]
duly authorized agent or ^i^$ attorney of record, either in person
or by [agent or by courier receipted delivery"or by certified or]
registered mail, to jthe party's] IAX$ last known address, [or b y
telephonic document transfer to the party's current telecopier
number,] or it may be given in such other manner as the court in
its discretion may direct.

Service by mail shall be complete

upon deposit of the paper, enclosed in a postpaid, properly
addressed wrapper, in a post office or official depository under
the care and custody of the United States Postal Service.
Whenever a party has the right or is required to do some act ¢^
^$X¢ /$¢0¢ /¢t¢¢¢¢gltAo$ within a prescribed period after the
service of a notice or other paper upon him and the notice or
paper

is

served

upon

by

mail

[or

by

telephonic

document

transfer], three days shall be added to the prescribed period.
Xjt

rNoticel may be served by a party to the suit,

attorney of record,

an

ja.l sheriff or constable, or

by any other person competent to testify. [The party or attorney
of record shall certify to the court compliance with this rule in
writing over signature and on the filed instrument.] A ybtXtt¢o

^

00037
^ ^

^Y-Ajt¢Vi¢Ajt certificate by ja party or] an attorney of record, or
the return of an officer, or the affidavit of any person showing
service of a notice shall be prima facie evidence of the fact of
service.

Nothing herein shall preclude any party from offering

proof that the notice or 00¢00¢0jt jinstrumentl was not received,
or, if service was by mail, that it was not received within three
days from the date of deposit in a post office or official
depository under the care and custody of the United States Postal
Service, and upon so finding, the court may extend the time for
taking the action required of such party or grant such other
relief as it deems just. The provisions hereof.relating to the
method of.service of notice are cumulative of all other methods
of service prescribed by these rules.

tot /VWX¢O/ot/WI^X¢O/)V

[COMMENT TO 1990 CHANGE:
significantly

changed

Delivery means and technologies have

since

1941

and

approved service practices more current.]

this

amendment

brings

TRCP 21b Sanctions for Failure to Serve or Deliver Copy of

Pleadings and Motions

If any party fails to serve on or deliver to the other
parties

a

copy

of

any

pleading,

plea,

motion

or

other

application to the court for an order in accordance with Rules 21
and 21a, the court may in its discretion, on notice and hearing
order all or any part of such document stricken, direct that such
party shall not be permitted to present grounds for relief or
defense contained therein, reguire such party to pav to the other
parties the amount of reasonable costs and expenses including
attorneys fees incurred as a result of the failure, or make such
other order with respect to the failure as may be lust pursuant
to Rule 215.

[COMMENT TO 1990 CHANGE: Repealed provisions of Rule 72, to the
extent

same are

to remain operative, are moved to this new Rule

21b to provide sanctions for the failure to serve any filed
documents on all parties.]

motion,

or other application to the court for an order] in

accordance with

[Rule 21 and 21a] , the court

may in its discretion, ¢0/:O¢jt^¢A/ [on notice and hearina] order
all or any part 'of such 15X¢$91XIAO jdocumentl stricken, direct that
such party shall not be permitted to present grounds for relief
or defense contained therein, require such party to pay to the
[other partiesi the amount of reasonable costs and
expenses [including attorneys fees]
failure,

incurred as a result of the
or make such other order with

respect-to the failure as may be just fpursuant to Rule 2151.

[COMMENT TO 1990 CHANGE: Repealed provisions of Rule 72, to the
extent same are to remain operative, are moved to this new Rule
21b to provide sanctions for the failure to serve any filed
documents on all parties.]

J

,

[Repealed]

/////////

^
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Wy-y /41491 /Pio 1491)WW
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c:/dw4/scac/allrules

/Pio-

^
^

[COMMENT TO 1990 CHANGE:

Repealed and survivinqprovisions

consolidated to Rule 21.]

1

I
41
I
I

[COMMENT TO 1990 CHANGE: Repealed and surviving provisions moved
to new Rule 21b.]

00043
1

I
I

(
TRCP 60.

of

Of Intervenor

Any party may intervene, subject to being stricken out by
the court for sufficient

cause

on the motion of the opposite

party; and such intervenor shall, in accordance with Rule 7^ L 1

I

and 21a1, notify the opposite party or his attorney of the filing

I
I
I
I
J
I
I
I
I
I
I
I

of such pleadings within five days from the filing of same.

[COMMENT TO 1990 CHANGE:

To revise rule reference to Rules 21

and 21a intested of repealed Rule 72 . 1

.;00044
'

I

d:/scac/trcp60.doc

1

R"ie 15a.

Grounds

For

Disqualification

and

Recusal

Appellate Judges
_

8 r-

I
I

_

of

(Adopted by Supreme Court order of July 15, 1987, eff. Jan. 1,
1988.)
COMMENT:

This is a new rule which states the grounds for

recusal of an appellate Judge or Justice.

00046

PHIL STEVEN KOSUB

ATTORNEYS-AT-LrW
1.

REPUBLIC OF TEXAS PLAZA

July 18, 1989

Mr. David J. Beck
Fulbright & Jaworski
1301 McKinney Street
Houston, Texas 77002

Re:

Proposed Changes to Rule 18b
Texas Rules of Civil Procedure
and
Proposed Changes to Rule 15a
Texas Rules of Appellate Procedure

Dear Mr. Beck:
Enclosed please find a copy of proposed changes to TRCP 18b
and TRAP 15a proposed by Justice Nathan L. Hecht. Please prepare
to report on the matter at our next SCAC meeting. I will include
the matter on our next agenda.

As always, thank you for your keen attention to the business
of the Advisory Committee.

LHSIII/hjh
Enclosure
cc:
Justice Nathan Hecht
Honorable David Peeples

%
'LUTHER H. SOULES III
/
,/
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TRCP
-Rmi 18b. Grounds For Disqualification and Recusal of Judges
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(Added by order of July 15, 1987, eff. Jan. 1, 1988.)
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PHIL STEVEN KOSUB

TELEFAX
ATTORNEYS-AT-LAW
SAN ANTONIO

A PROFESSIONAL CORPORATION

TENTH FLOOR

July 18, 1989

Mr. David J. Beck
Fulbright & Jaworski
1301 McKinney Street
Houston, Texas 77002

Re:

Proposed Changes to Rule 18b
Texas Rules of Civil Procedure
and

Proposed Changes to Rule 15a
Texas Rules of Appellate Procedure
Dear Mr. Beck:
Enclosed please find a copy of proposed changes to TRCP 18b
and TRAP 15a proposed by Justice Nathan L. Hecht. Please prepare
to report on the matter at our next SCAC meeting. I will include
the matter on our next agenda.
As always, thank you for your keen attention to the business
of the Advisory Committee.

-'LUTHER H. SOULES III
I

LHSIII/hjh
Enclosure
cc:
Justice Nathan Hecht
Honorable David Peeples
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[1.

New Paragraph

At the conclusion of the introduction of evidence pursuant

to Rule 265(b), the party who opened the evidence shall submit in
writizxt to the court and the other parties that party's proposed
Lury questions, instructions, and definitions.

Thereafter, at the

conclusion of the introduction of its evidence pursuant to Rule

I

265(c), the adverse party shall submit in writing to the court and
the other parties that party's proposed lury questions, instructions,

and definitions.

Thereafter at each conclusion of the

introduction of evidence pursuant to Rule 265(e) by each intervenor,
that intervenor shall submit its proposed jury questions, instructions, and definitions in writing to the court and the other parties.

The court may order that any party's -iury cLuestions, instruc-

tions, and definitions must be submitted at any other time for the
convenience of-the court.]
Modified
Former
Rule 271

[2.

In all jury cases L] W[u]nless expressly waived by the

parties, [at the conclusion of the evidence,l the trial court shall

[parties, signed by the court, and filed with the clerk, and the
charge so filed shall be a part of the record of the case.1
Part of
Former
Rule 278
Part of
C Former

Rule 277

l3.

The court shall submit the guestions and instructions and

definitions, raised by the written pleadinus and the evidence.

The

court shall, whenever feasible, submit the cause upon broad-form
guestions.

The court shall submit such instructions and definitions

as shall be proper to enable the iury to render a verdict. The

c:/dw4/scac/271-279

1

I
J
I
I
I
I
I
I
I
ti
I

I
Part of
Former
Rule 277
Part of
Former
Rule 277
Part of
Former
Rule 277

placing of the burden of proof may be accomplished by instruction
rather than by inclusion in the question.
4.

Inferential rebuttal questions shall not be subnitted in

the charge.
5.

The court may submit a question disjunctively when it is

apoa_rent from the evidence that one or the other of the conditions
or facts inquired about necessarily exists.

Part of
Former
Rule -278
Part -of
Former
Rule 277

6

The court shall not sulMit other and various phases or

different shades of the same question.
7.

In any cause in which the jury is required to apportion

the loss among the parties, the court shall submit a question or

questions inauiring what percentage, if any, of the negligence or
causation, as the case may be, that caused the occurrence or iniurY
in guestion is attritbutable to each of the parties found to have
been culpable

The court shall also instruct the lury to answer the

damage question or questions without any reduction because of the
percentaae of negligence or causation, if any, of the party iniured.
The court may predicate the damacfe question or questions

upon

affirmative findincfs of liability.
Part of
Former
Rule 278

8.

Except in trespass to try title, statutory partition

proceedings, and other special proceedings in which the pleadincts
are specially defined by statutes or procedural rules, a party shall
not be entitled to any subnission of any question raised only by a
general denial and not raised by affirmative written pleading

by

that party.
Part of
Former
Rule 277

9.

The court shall not in its charge coment directly on the

weight of the evidence or advise the jury of the effect of their

,nnnK7
c:/dw4/scac/271-279

I
I
the evidence or advises the jury of the effect of their answers when
it is properly a part of an instruction or definition.
Part of
Former
Rule 278

10.

Nothing herein shall change the burden of proof from what

it would have been under a creneral denial.l

.[COFZ= TO 1990 CHANGE: The jury charge rules are entirely rearranged to
follow better the order of proceedings in the trial court, to provide means
for counsel to assist the court in preparing the charge, to place together the
formal requisites of the charge, and to provide that the charQe prepared by
the court be sianed and filed prior to obiections. The court may modify its
prepared charge as provided by Rule 272(5).]

00058
k
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I
I
I
I

Rule 272 Fo&Mfto$ jObiections to the Charge of the Courtl
Moved to
Rule 271
Para. 2

Rewritten
below in
this Rule
272

^
Moved to
Rule 273
Para. 3

^
Moved to
Rule 273
Para. 4

Moved to
Rule 273
Para. 3

^
Modified
Former
Rule 272

Rule 271 shall be submitted to the respective narties or their
attorneys for their

oe

ion and the court shall allow them

reasonable time in which to examine and present objections to the
charge and to assign error pursuant to Rule 273 outside the presence
of the iury.

^ Part of
Former
Rule 274
McDonald v.
New York
Central Fire,
380 S.W.2d
545 (Tex.
1964)
Citizens v.
Bowles, 663
S.W.2d 845
(Tex.App.
1983, writ
dism'd)

2.

Each partY may object to the charcxe. A party objecting to

the charge-must point out distinctly the matter comlained of and
the grounds of the comlaint by an objection that clearly points out
the portion of the charae to which complaint is made and is specific
enouah to support the conclusion that the trial court was fully
aware of the qround of ccnnplaint and chose to overrule the objection.
3.

When the complaininq party's objection or reauested

question, definition, or instruction is, obscured or concealed by
Part of
Former
Rule 274

voluminous unfounded objections, minute differentiations, or numerous unnecessary requests, such objection or request shall be a
nullity.

C

Part of
Former
Rule 274
New

Paragrap h

4.

No objection to one part of the charqe may be adopted and

applied to any other part of the charqe by reference only.

5.

The court may modify the charge of the court at any time

before it is read to the -iury or as provided in Rule 286.1

I
I
I
I
I
I
I
I

I
r
I

I
I
I
I
I
I

S
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^

New F irst
Paragraph

[1:

No failure by the court to submita question, instruction,

or definition, nor any defect therein, shall be a qround for reversal of a judgment unless the party complaining on appeal made a
proper obiection pursuant to Rule 272.
Part of
Former

R u 1 e 272

2.

The objections shall be presented to the court in writ

or be dictated to the court reporter in the presence of the court
and opposincr counsel before the charge is read to the jury.

All

objections not so presented shall be considered waived. It shall be
prestmied, unless otherwise noted in the record, that any objections

made by a party were presented at the proper time.
Part of
Former

3.

The court shall announce its rulings on the objections

on the oblections or dictate same to the court reporter on the
record in the presence of counsel.

art of
Former

Rule 272

4.

Obiections to the charge and the court, s rulinqs thereon

may be included as a part of any transcript or statement of facts on
appeal and, when so included in either, shall constitute a record
for appeal of the rulings of the court on the obiections.
,
vides reasenable time for the ob'ect'

to submita`G estion

instruction, \definition in writing in substantially correct
wordirn to cure the obectian, the ob'ect''/

shall comply with

the court's order, and only in that event shall a failure to submit
a-jury question, instruction, or definit\in writing in substantially correct wordi^ng also be necessary to pres\ ^objection to
the cour-tIs charcge for appellate purposes. If the trial Z;Z^-dees
not make such order, f'a ilure

, upon

o su
^i^ ques ti on

instruct i on

or

y

and provides reasonable time for the:
a.

parob'ecting to an instruction or definition to submit
an instruction or definition in writ'
correct word'ina to.cure that

b.

'' s o

substantially
ections• or

party with the burde\f^proof on a question to submit a
c{uestion in writn substantially correct wording to
cure any par.ty"s obiections;

such

shall^ 1

with the court's order and only in the

event ofisu/ch order shall a failure to submit
instruction,

jurv

estion

or definition in writinq in substantiallv correct

Arding also be necessary for suchpa.rty to preserve an objection to

00062
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I
I

U
im,
New Paragraph

6.

Compliance with Rule 271(1) is not a requisite for appeal

of any obiection to the court's charcte, and failure to canmly with
Rule 271(1) shall never constitute waiver of any error in the
court's charge or of any objection to the court's charge made
pursuant to Rules 272 and 273.
Paragraph

7.

For purposes of appeal, objections shall be deemed over-

ruled and requests shall be deemed refused if not ruled on by the
court or cured by modification in the court's charqe, and no waiver
of any objection or request shall result solely from the absence of
an express ruling in the record.l

[COMMENT TO 1990 CHANGE:

To place in a single rule all requisites

and predicates for appellate review of error in the charcte of the
court and to eliminate any necessity to request questions, instructions of definitions in writing for purposes of appeal except as
required by new paragraPh 5.]

c:/dw4/scac/271-279

00063

Moved t
Rule 27^

Substance
in Rule
273
Moved to
Rule 272

^

Moved to
Rule 272

(

[CONIMErPr TO 1990 CHANGE:

The provisions of Rule 274, to the extent

they remain viable, have been relocated to Rules 272 and 273 . ]

0006.d_
c:/dw4/scac/271-279

^
I

Former
Rule 275

[COMMENT TO 1990 CHANGE: Derived from former Rule 275]

00065
c:/dw4/scac/271-279

Moved to
Rule 274

c:/dw4/scac/271-279

I
Upon appeal all independent crrounds of recovery or of defense
not conclusively established under the evidence and no element of
which is submitted or requested are waived.

When a ground of

recovery or defense consists of more than one element, if one or
more of such elements necessary to sustain such ground of recoverv
or defense, and necessarily referable thereto, are submitted to and
found by the iury, and one or more of such elements are omitted from
the charge, without request or oblection, and there is factually
sufficient evidence to support a finding thereon, the trial court,
at the request of either party, may after notice and hearing andat
any time before the '1udqment is rendered, make and file written
findings on such omitted element or elements in support of the
judgment.

If no such written findings are made, such omitted

element or elements shall be deemed found by the court in such
manner as to support the ju^t. A claim that the evidence was
leaally or factually insufficient to warrant the submission of any
question may be made for the first time after verdict, regardless of
whether the submission of such question was requested by the complainant.

[CON= TO 1990 CHANGE: Former Rule 279 has been renumbered Rule
275.]

I
00067

I

c

II

Repealed

I
I
I
I

[CONI= TO 1990 CHANGE: Rule 276 was repealed to eliminate the
necessity for submitting written questions, instructions, or definitions as a predicate for perfectinq appeal except as required by
paragraph 5 of Rule 273.]

0006$
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^
I
r
I
I
I
I
I
I
I

1

I
1

r
I

Moved to
Rule 271
Para. 3

Moved

I

to

Rule 271
Para. 4

Rule
Para.

Moved

Rule
Para.

271
7

to

271
5

Moved to
Rule 271
Para. 9

c:/dw4/scac/271-279
I

the extent thev.remain viable been relocated to Rule 271.]

IN
^
I
I
I
I
r
I

I
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I
I
I
I
I
1

I

I
I

Moved

Rule
Para.

to

271
3

Moved to
Rule 271
Para. 8

Moved

to

Rule 271
Para.

10

Moved to
Rule 271
Para. 6
Repealed

Repealed

extent they remain viable, have been relocated to Rule 271.]

00071
I
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TRCP 279.
[Repealed]

545

767.

2.

767.

.

547

.

n

hold, therefore, that the foregoing jury
findings are supported by evidence.

000?5

v.

1.

.
11,

549

1961,

Ion
m,h c

I C3
:on;6i ,

cial
tive evidence adduced in this case;
"(4) Because such issue in its pres-

"(8) Because such issue in its present form puts an improper and onerous
burden on the Defendant;

"The form of this issue as submitted
places the burden of proof on the de-

the evidence is equal."

2.

➢

550

Reversed. .

2.

.
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I
I
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3.
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1.

000?9

12.

Vendor and Purchaser *--351(3)

8.

14.

10.

16.

11.
17.

847

18.

I

per acre for the entire tract.

The agree-

00081

appellee brought suit in his capacity as a
trustee in accordance with a trust agree-

39.

00082
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418.
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609
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1979.
27,

I
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I
I
I

23, 1983.

RULE.278.

[1.

SUBMISSION OF QUESTIONS, DEFINITIONS AND INSTRUCTIONS

General..j

The court shall submit the questions, instructions and

definitions in the form provided by Rule 277, which are raised by the written

pleadings and the evidence. Except in trespass to try title, statutory

partition proceedings, and other special proceedings in which the pleadings are

specially defined by statutes or procedural rules, a party shall not be entitled

to any submission of any question raised only by a general denial and not raised

by affirmative written pleading by that party. Nothing herein shall change the

burden of proof from what it would have been under a general denial. A judgmentJ

shall not be reversed because of the failure to submit other and various phases

[2.

Matters Relied upon by a Party. If a question, including an element

thereof or instruction or definition pertaining thereto, is omitted from the

charge or is included in the charge defectively, such omission or defect shall

not be a ground for reversal of a judgment unless its submission in

substantially correct wording has been requested in writing and tendered by the

party relying upon it. The trial court's endorsement as required by Rule 276

will preserve any error related thereto and no further objection will be

necessary.

D. Matters Not Relied upon by a Party. If a question, including an element

thereof or instruction or definition pertaining thereto, not relied upon by a

party, is omitted from the charge or is included in the charge defectively, such

omission or defect shall not be a ground for reversal of a judgment unless an

objection thereto has been made by such party.

4.

Matters Not Relied upon by Either Party. An instruction or definition

which is not included in the charge or is included defectively which is not

relied upon by either party shall not be deemed a ground for reversal unless its,

submission in substantially correct wording has been requested in writing and

tendered by the party complaininq of the judgment.

The trial court's

endorsement as required by Rule 276 will preserve any error related thereto and

no further objection will be necessary.]
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July 6, 1989

Mr. Luther H. Soules III
Tenth Floor
Republic of Texas Plaza
175 East Houston Street

San Antonio, Texas 78205-2230
Re:

Tex. R. Civ. P. 278

Dear Luke:

Time constraints have precluded me from discussing the change to
the above rule with Justice Hecht, Buddy, and Tom.
I have taken the liberty of drafting a change which incorporates
the thoughts expressed at our last meeting. Please include it in our
agenda for next Saturday.
Copies are being provided to those listed below who are in no way
responsbile for its contents.

Sincerely,

Robert H. Bean Professor of Law

JHE/nt
Enclosures
cc:

Gilbert I. Lowe
Tom L. Ragland

Justice Nathan L. Hecht

Rule 278.

Submission
of
Instructions

Questions,

Definitions,

and

The court shall submit the questions, instructions and
definitions in the form provided by Rule 277, which are raised by
the written pleadings and the evidence.

Except in trespass to

try title, statutory partition proceedings, and other special
proceedings in which the pleadings are specially defined by
statutes or procedural rules, a party shall not be entitled to
any submission of any question raised only by a general denial.
and not raised by affirmative written pleading by that party.
Nothing herein shall change the burden of proof from what it
would have been under a general denial. A judgment shall not be
reversed because of the failure to submit other and various
phases

or different shades of the same question.

^
^

^

^

^

^

^
ITo complain of and seek reversal of a judctment because of the
courtI s:

a.

failure to submit a auestion, the party relying on the
question must request and tender it in writing in
substantially correct form, while the Party not relying
on the question must either request and tender the
question in writing in substantially correct form or
object to the court's failure to include it in the
charge;

b.

submission of a defective question, the party relying
on the question must request and tender in writing in
substantially correct form, while the party not relying
on the question must either request and tender the
guestion in writing in substantially correct form or
obiection to the.court's defective submission;

c.

failure to submit a definition or instruction, the
party

must

request

and

tender

the

definition

or

instruction in writing in substantially correct form;
d.

submission of a defective or improper definition or
instruction, the party must either request and tender
the

definition

or

instruction

in

writing

in

substantially correct form or obiect to the court's
defective submission.1

TELEFAX
ATTORNEYS-AT'LAW
A PROFESSIONAL CORPORATION

SAN ANTONIO, TEXAS 78205-2230
(512) 224-9144

(512) 299-5434

June 5, 1989

Professor J. Hadley Edgar
Texas Tech University
School of Law
P.O. Box 4030
Lubbock, Texas
7.9409
Re:

Tex. R. Civ. P. 278

Dear Hadley:
Enclosed herewith please find a copy of a letter sent to me
by Gilbert I. Low regarding proposed changes to Rule 278. Please
be prepared to report on these matters at our next SCAC meeting.
I will include the matter on our next agenda.
As always, thank you for your keen attention to the business
of the Advisory Committee.

LHSIII/hjh
Enclosure
cc:
Honorable Stan Pemberton

Honorable Nathan L. Hecht

470 ORLEANS STREET

May 30, 1989

Mr. Luther H. Soules III
Attorney at Law

Tenth Floor
Republic of Texas Plaza
175 East Houston Street
San Antonio, TX 78205-2230
.

Dear Luke:
I'm sorry that I had to leave at noon on Saturday.
However, for the Memorial Day Weekend, I had longstanding
plans.
Judge Hecht spoke for some simpler method of
determining when a party needs to object and when a party
needs to submit a request in writing in proper form. This
is somewhat complicated for two reasons. First, certain
instructions and definitions may be relied upon by both
parties.
Secondly, some defects could be considered an
omission and some omissions could be considered a defect.
Further, a party usually prepares only the instructions,
definitions, and questions upon which his suit or defense
depends.
Therefore, with this in mind, I don't feel it
would be unreasonable to have a rule something similar to
the following:
When any element of a party's cause of action or
defense, upon which that party has the burden of proof,
properly includes a question, an instruction or a
definition, and said question, instruction or definition is
either omitted, or is improper, defective or incomplete,
said party must submit to the court in proper_written form
such question, instruction or definition prior to jury
argument.
Thereafter, no objection is necessary in order to
preserve any error pertaining thereto.

Page 2

When any element of a cause of action or.defense,
upon which a party does not have the burden of proof,
properly includes a question, instruction or definition, and
said question, instruction or definition is either omitted
or is improper, defective or incomplete, said party who does
not have the burden of-proof thereon, may preserve error by
objecting thereto as required by these rules. No tender of
a properly written question, instruction or definition is
necessary for said party without the burden of proof
thereon.

Under the above, or some version thereof, a party
ordinarily would already have a proper written question,
definition or instruction before submission of the case
because he would prepare the things upon which he has the
burden of proof. I don't submit this as a polished version
but something of this nature may suffice.
Sincerely,

Gilbert I. Low
GIL: cc
cc:

Justice Nathan Hecht

Chief Justice Thomas Phillips

I'

8-7-89

TO:

Luke Soules

FROM:

Hadley Edgar

RE:

Rules 216-314 Subcommittee - SCAC
and Session Law Changes

Luke, as a result of the procedure to remove two ureteral
stones a week ago today, I was not released from the hospital
I do not see the doctor again until Thursday, but
until Friday.
based upon the way I feel today. I seriously doubt that I could
take an intensive, all day meeting on Saturday of this week.
While I will make every effort to contact you by telephone and
further explain some of the following comments, I'm faxing this
to you today so that it can be included by Holly in our agenda
packet:
T.R.C.P. 296 - W. Michael Murray's memo you sent me on
1.
July 27. points up a problem that currently may arise. However,
regarding
recommendation
our
recent
approves
the
Court
if
T.R.C.P. 296, Murray's concerns will be eliminated. Therefore, I
believe no action is necessary.
T.R.C.P. 271-79 - First, let me congratulate you on the
2.
proposed reorganization of these rules. Even if none of the
proposed changes which you have included are adopted, the reorYou read these over the phone to me, but I
ganization should be.
did not have a chance to review them in writing until after
In accordance with your request, I make the following
surgery.
comments:
compliance with this
271
(1)
If
a.
T.R.C.P.
provision is not a basis for reversal (T.R.C.P. 273 (6),
then isn't the use of the word "shall" misleading? After
the first clause in the second sentence, why not insert "...
the trial court should request that the adverse party submit
in writing to the court, etc...?" The last sentence empowWhat is the
ers the court to order proposed charges.
penalty for refusal? Contempt? Somehow, in view of 273(6),
this is troublesome and I'm not convinced this is the way to
I'm not up on the principles of contempt as I
proceed.
should be, but is contempt proper if its basis cannot form a
ground for reversible error?
T.R.C.P. 271(7) - We have discussed this before,
b.
but I want to raise it again. Here, we tell the court to
compare "negligence and/or causation", yet the "tort reform"
Until this issue is presented
compares "responsibility".
and the Court resolves this as a matter of substantive law,
aren't we being presumptuous in eliminating "responsibility"
as a proper basis for comparison?

I
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c.
T.R.C.P. 271(4) - In the view of some persons that
inferential rebuttals should be eliminated from the charge
in any form whatsoever and their use of this language as
their authority, I would suggest that since the purpose of
this change in 1973 was only to eliminate them in the form
of_questions and not instructions, that it be rephrased as
follows:
"Inferential rebuttal matters shall not be submitted in the form of questions, but as instructions only.

d.
T.R.C.P. 273(5, alternate) - For reasons which we
discussed over the phone when you read this proposal to me,
I much prefer the alternate to the original version because
you have eliminated a, serious flaw.
However, with respect
to subparagraph "a" concerning instructions and definitions,
let us assume that the Plaintiff has the burden of establishing a "fiduciary relationship" and does not submit a
proposed definition.
Your version (alternate) would require
the defendant who objects to the failure to include the
definition to submit one in substantially correct form in
writing to preserve error. This is contrary to existing.law
and, in my opinion, would be unfair. Why should a party notrequiring an affirmative answer to a question be required to
tender a proper definition to submit properly an opponent's
theory of recover or defense in order to complain on appeal?
The existing law is much fairer and should be retained.
The penultimate sentence in this paragraph ends with the
phrase "for appellate purposes".
What does it add except to
suggest to the reader that you might be able to preserve an
objection for some other purpose? I would end the sentence after
the word "charge."
I hope that I have not been too confusing and am sorry that
I will not be able to attend the meeting. However, I'll try to
call you and fully explain myself between now and then.
You've done a great job on this area.

Hadley
P.S.
Almost forgot.
While reviewing Vol. 6 of Vernon's Session
Law Service (the latest one) over the week-end, I ran across the
following legislative acts which appear to conflict with T.R.C.P.
They should be reviewed and considered at this upcoming meeting:

00096

1.

Ch.
419
(H.B.
1597)
requires 12 person juries in
Montgomery County Courts at Law 1 and 2, which conflicts with T.R.C.P. 229, 231, 232, 233 and 234.

2.

Ch. 369 (S.B. 307) prescribes the form of citation in
family law cases which differs from T.R.C.P. 99b.
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TRAP 40.

(a)

Ordinary Appeal -- How Perfected

Appeals in Civil Cases.
[(1) (A)

In the Court of Appeals. Any Party to the trial

court's final iudctment may perfect an appeal to the court of
a-ppeals in the manner provided by these rules.

After any Party

to the trial court's final iudgment has perfected an appeal to
the court of appeals in the manner provided by these rules, other
than a limited appeal pursuant to Rule 40 (a)(4) , no other party
to

the

trial

court's

final

iudgment

shall

be

required to

separately perfect an appeal in order to perfect assignment of
error to the appellate court and invoke its iurisdiction over the
error assigned by such other party.

Prior to the time when a

party to the trial court's final iudctment has perfected an
appeal, other than a limited appeal perfected pursuant to Rule
40(a)(4), any other party must perfect its own appeals until same
party perfects an appeal not limited pursuant to Rule 40(a)(4).
After any Party has perfected an appeal, other than pursuant to
Rule 40(a)(4), then any other party to the trial court's final
iudgment may raise points, counter-points, cross-points, and
reply points pursuant to the reauirements of Rules 74 and 100
regarding briefs and motions for rehearing in the court of
appeals.
(B)

In the Supreme Court.

Any Party to the trial

court's final iudgment affected by the iudgment of the court of
appeals may seek an application for writ of error from the
Supreme Court in the manner provided by these rules. Once any

I

00101^
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party has made application to the Supreme Court for a. writ of
error in the manner provided by these rules, any other party to
:^'.
.
the trial court's final iudgment affected by the iudgment of the
court of appeals may raise points, counter-points, cross-Points
and

reply

points

in

the

requirements of Rules 100 ,

Supreme

130-31 ,

136 ,

Court

pursuant

to

the

and 190 regarding motions

for rehearing in the court of appeals and .ip, the Supreme Court
and applications and briefs in the Supreme Court.1
(X[2])

When Security is Reguired. (No change.)

(J[3])

When Security is Not Required.

(I [4] )

When

Party

is

Unable

to

(No changeI:.)

Give•Securityt.

(No

change.)
Notice of Limitation of Appeal.

$41)^Ot$¢ /Y-0 /Y_^io /^(^^¢ZX^^i]t

No attempt to

unless the severable portion of the

judgment from which the appeal is taken is designated in a notice
served on jt^i¢ /$911b¢)t$¢ 116$ltjty [all other parties to the trial
court's final judgment] within fifteen days after judgment is
signed, or if a motion for new trial is filed by any party,
within seventy-five days after the judgment is signed.
($[6])
(b)

Judgment Not Suspended by Appeal. (No change.)

Appeals in Criminal Cases.

(1)

(No change.)

(2)

Effect of Appeal in Criminal Cases. (No change.)

[COMMENT TO 1990 CHANGE:

•
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May 15, 1989

Re:

NEW YORK
LOS ANGELES

Committee on Administration of Justice

Mr. Luther H. Soules III
Soules & Wallace
800 Milam Building
San Antonio, Texas 78705-2230
Dear Luke:
I enclose my proposed revision of Bill Dorsaneo's
drafted amendment to Texas Rule of Appellate Proced•are
40(a)(4):

"(c) Unless the scope of an appeal is limited in
accordance with this Rule 40(a)(4)(A); any appei:ee
who has been aggrieved by the judgment can seek a more
favorable judgment against any party to the appeal by
cross-point as an appellee in the courts of appeals
without perfecting a separate appeal. To seek a more
favorable judgment against one who is not a party to
the appeal, however, an appellee must perfect a
separate appeal."
The intent of my proposal is to let a party know it
may be involved in an appeal no later than 90 days after the
The danger is that a party against whom
judgment is signed.
the appellant has no complaint may close its file and not worry
about what the record contains, only to find that a co-appellee
has raised cross-points against it many months later.
Very truly yours,

RT/sp

^ule 40.

(A) No attempt o limi:t the scope of an anneal shall be effective as to a party
adverse to the ar^pel ant any party unless the severable oortion of the judgr^^ent frora
^•^hich.the a^^al is
ensi uei-gnated in a notice served on the adverse party all partAls
i
to the suit within ifteen days after 3uagmen-c is signea, or .if a mption for new
is Hied y any nar
within seventy-five days after the judgment is signed.

b
_

h
crosspoint as an appellee without

ner ecting a s parate aprea .

Brief statemenE..of r.easons for requeated chenge9 and advantages to be
served by proposed new Rule:
party aggrieved by a judgrent may aresent cross-points as an appellee, even if it
has not pesfected-an appeal,. except when the judgmezt is severable and the appeal
has been limited by the appellant to a severable portion. Recent courts of appeals
decisions have expansively interpreted the exception to deny jurisdiction of
appellees' cross-points even*in twrparty cases. The mechanism for limiting appeals
provided by.Rule40(a)(4) is vroving inadeauate to abrogate the effect of those
decisions.
Uncertainty over when a cross-point recn=es an independent appeal will result
in precautionary perfection of appeals by appellees, rendering the intent behind
74(e), to sil-rnlify the procedural burden placed on appellees and to reduce duplicatio:
at the appellate level, a nullity. The proposed amendnents will clarify the requirements.

Respectfully submitted,

ess
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TRAP 74.

Requisites of Briefs

Briefs shall be brief. Briefs shall be filed with the Clerk
of the Court of Appeals. They shall be addressed to "The Court
of Appeals" of the correct

[d] istrict.

In

civil cases the parties shall be designated as "Appellant" and

. ,..: .., .:...

'

_ _.. .^

"Appellee", and in criminal cases as "Appellant" and "State".
(a)
Judgmentl.

Names of All Parties [to the Trial. Court's Final
A complete list of the names [and addresses] of all'

parties [to the trial court's final judgment and their•counsel in

'

the trial court, if anv] shall be listed at the beginning of the
appellant's [openingl brief, so the members of the court may at
once determine whether they are disqualified to serve or should
recuse themselves from participating in the decision of the case
and so the clerk of the court of appeals may properly notify the
parties to the trial court's final judgment and their counsel, if

any, of the iudgment and all orders of the court of appeals].
(b)

Table

of

Contents

and

Index

of

Authorities.

,
(No

change.)
(c)

Preliminary Statement.

(d)

Points of Error. (No change.)

(e)

Brief of Appellee. The [opening] brief of the appellee

(No change.)

shall reply to the points relied upon by the appellant in due
order when practicable; and in civil cases, if the appellee
desires to complan of any ruling or action of the trial court,
his [opening or supplemental opening] brief in regard to such

matters shall follow substantially the form of the brief for
appellant.
(f)

Argument.

(g)

Prayer for Relief. (No change.)

(h)

Length of Briefs. Except as specified by local rule of

(No change.)

the court of appeals [permitting additional pages], $tP¢^X$t¢ ja1
.brief$ in u civil case$ shall not exceed 50 pages, exclusive of
pages containing the table of contents, index of authorities,
points of error, and any addendum containing statutes, rules,
regulations,

etc.

[The total pages of briefing by a party.!.

exclusive of pages containing the table of contents, index of
authorities, points of error, and any addendum containing stat-.
ues,

rules,

regulations, etc., filed in the court of appeals

shall not exceed 100 pages.]

The court may, upon motion [and

order], permit a longer brief [or more total pages]. A court of
appeals may direct that a party file a brief, or another brief,
in a particular case. If any brief is unnecessarily lengthy or
not prepared in conformity with these rules, the court may
require same to be redrawn.

(i)

Number of Copies. (No change.)

(j)

Briefs Typewritten or Printed. (No change.)

(k)

Appellant's Filing Date.

Lopeninctl

Appellant shall file his

brief within thirty days after the filing of the

transcript and statement of facts, if any, except that in
accelerated appeals and habeas corpus appeals appellant shall
file his brief within the time prescribed by Rule 42 or Rule 44.
(1)

Failure of Appellant to File Brief.

00107
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(1)

Civil Cases.

fWhen appellant has failed to file.

his brief as provided in this rule, the appellee may prior to
the call of the case. file^his brief, which the court may in its
discretion regard as a correct presentation of the case, and-upon
which it may, in its discretion, affirm the iudament of the court
below

without examining the record.]

In.

[the

alternative, when the appellant has failed to file his brief-.in
the time prescribed, the appellate court may dismiss the appeal
for want of prosecution, unless reasonable explanation is shown
for such failure and that appellee has not suffered material
injury thereby.

The court may, however, decline to dismiss the

appeal, whereupon it shall give such direction to the cause as it
may deem proper.
(2)

Criminal Cases. (No change.)

^

appellate court and reply to assignments of error of other parties.

arty to the trial court's final ludament may file an

opening brief raising points, counter-points. cross-points, and
reply points within thirty days of the date the appellant's brief
S
d:•/scac/trap74.doc

I

was filed.

Thereafter, any other party to the trial court's

final judgment may file an opening brief raising points, counterpoints, cross-points, and reply points within thirty days"bf the
date any last opening or supplemental oQening brief was filed by
anyother party to the trial court's final judgment.
Supplemental

(2)

Opening

Briefs.

Supplemental

opening

briefs may assign error to the appellate court when such briefs
are authorized to be filed. After a party has filed an opening
brief, that Party may, at any time prior to iudgment in the
appellate court, file a supplemental opening brief raising new or
additional

points,

counterpoints,

or

cross-points

only

upon

motion with notice to all parties to the trial court's final
'udgment and pursuant to an order of the appellate court. In the
event the appellate court permits a party to file a supplemental
opening brief raising points, counter-points, or cross-points in
addition to those raised by that party's opening brief, all other
parties to the trial court's final judctment may, without leave of
court, each file an openinct or supplemental openinq brief raisin
points,

counter-points,

cross-points,

and reply points within

thirty days of the date any last opening or supplemental opening
brief was filed by any other party to the trial court's final
ludgment.
(3)

Reply Briefs.

Whether or not a party files an opening

or supplemental opening brief, the partY may file a reply brief
in reply to assignmentof error by other parties where such reply
is not contained in the party's opening brief.

00! 09i
d:/scac/trap74.doc
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1.

(4)

Post-Submission Briefs.

Any party who has filed an

opening brief may file a post-submission brief presenting addi-

tional argument and authorities limited to any point, counterpoint, cross-point, or reply point raised in any party's opening
or supplemental opening brief following submission of the case.]
(n)

Modifications of Filing Time. (No change.)

(o)

Amendment or Supplementation. (No change.)

court shall at the same time be served on all parties to• the.:
trial court's final ludament.]

COMMENT TO 1990 CHANGE:

0014

.

TRAP 91.

Copy of Opinion and Judgment to

[Interested Parties, and Other Courts]

On the date an opinion of an appellate court is handed down,
the clerk of the appellate court jt¢
fshalll mail or deliver to the clerk of the trial court, to the
trial judge who tried the case, and to

ql¢^¢^iql^^ijt¢

[the State and each of the defendants in a criminal

case and to each of the parties to the trial court's -final
judgment in a civil case] a copy of the opinion gl¢^^^b¢^`¢^1 fhanded
down] by the appellate court and a copy of the judgment rendered
by

¢¢i¢^i

f t he]

appellate

court

as

entered in the minutes.

[Delivery on a party having counsel indicated of record shall be
made on counsel.]

The

clerk of the trial

court shall ]5¢/]5y/^IX#i filegl fthe copy of the opinion] among the
papers of the cause in such court. When there is more than one

I
I
I
I
I

attorney ¢^i/¢^¢}^/¢^g1¢ [for a party], the attorneys may designate
in advance the one to whom the copies of the opinion and judgment
shall be mailed.

In

criminal

cases,

copies shall also be

provided to the State Prosecuting Attorney, P. O. Box 12405,
Austin, Texas 78711 and to the Clerk of the Court of Criminal
Appeals ^^¢/^^7^/^¢I^¢Z^^^^/^¢I^^¢¢¢^f^J^^$/1^^^¢¢^^•

COMMENT ON 1990 CHANGE:
r

p

I
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TRAP 100.

(a)

Motion and Second Motion for Rehearing

Motion for Rehearing.

Any party [to the trial court's

final ludament affected by the ludgment of the court of appeals
and] desiring a rehearing of any matter determined by a court of
appeals or any panel thereof must, within fifteen days after the
date of rendition of the judgment or decision of the court, file
with the clerk of the court a motion in writing for a rehearing,in which the points relied upon for the rehearing shall be
distinctly specified.

[It is not a requisite to filing a motion

'

for rehearing that a party affected by the iudgment have previ-

ously filed a brief or otherwise appeared in the appeal.]
(b)

Reply.

(c)

Decision on Motion.

(d)

^¢¢OVIgi [Furtheri Motion for Rehearing.

(No change.)
( No chan ge.)
If on rehearing

the court of appeals or any panel thereof modifies its judgment,
or vacates its judgment and renders a new judgment, or hands down
an opinion in connection with the overruling of a motion for
rehearing, a further motion for rehearing may [be filed by]//^#
a(ny]party [to the trial court's final judgment who is affected

^

by the court of appeals' judgment on rehearing, and who] desires
to complain of the action taken, 16¢ /^^^¢g1 within fifteen days
after such action occurs.

However, in civil cases, a further

motion for rehearing shall not be required or necessary as a
predicate for a point in the application for writ of error if the
asserted point of error was overruled by the court of appeals in

a prior motion for rehearing. [It is not a requisite to filincL a

00112
.
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I
I

I

P
I
I
I

further motion for rehearing that a party affected by the judament on rehearing have previously filed a brief or otherwise
appeared in the appeal.]
(e)

Amendments.

(f)

En Banc Reconsideration.

(No change.),

A majority of the justices of

the court en banc may order an en banc reconsideration of any
decision of a panel
^^$O¢gl [the period of the court's plenary jurisdiction[ with or
without a motion for reconsideration en banc. A majority of the
justices may call for an en banc review. by (1) notifying the
clerk in writing within said f^fjt¢¢A /g1AY period, or (2) by
written order issues within said

period, either with

or without en banc conference. In such event, the panel decision
shall not become final, and the case shall be resubmitted to the
court for an en banc review and disposition.
(g)

I

I
I
I
I

Extensions of Time. (No change.)

[COMMENT TO 1990 CHANGE: To provide that en banc review may be
conducted at any time within the period of plenary jurisdiction
of a court of appeals.]

0 0 ! 13
.
'
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TRAP 130.-,

Filing of Application in Court of Appeals:.

(a)

Method of Review. (No change.)

(b)

[Number of Copies;] Time and Place of Filing. [Twelve

copies of] 7[t]he application shall be filed with the Clerk of
the Court of Appeals within thirty days after the overruling of
the last timely motion for rehearing filed by any party [to the
trial court's final judgment]. [An application filed prior to the
filing of a motion for rehearing by a party shall not preclude a
party, including the party filing the application, from filing a
motion for rehearing, or the court of appeals from overruling
such motion.

An application filed prior to the overruling of the

last timely filed motion for rehearing filed by any party shall
be deemed to have been filed on the date of but subsequent to the
overruling of such motion.]

^

[Successive applications are

not reauired from any partv to the

trial court's final -iudament who is affected by the judgment of
the court of appeals.

Any party to the trial court's final

ludament who is affected by the ludgment of the court of appeals
may raise points, counter-points, cross-points, and replv points
for

review

40 a)(1)(B).

by

the

Supreme

Court

by

complying

with

Rule

Once any party has filed an application in the

manner iorovided by these rules, no other party to the trial
court's final judament who is affected by the final ^udgment of
the court of appeals shall be required to file an application in'
accordance with these rules in order to perfect assignment of
error and invoke the lurisdiction of the court over error assigned by such other party. However, all parties who desire to
participate in the appeal in the Supreme Court must comply with
all applicable requirements of Rules 100, 190, and 136 regarding
motions for rehearinq in the court of appeals and in the Supreme
Court and briefs in the Supreme Court.]

(d)

Extension of Time. (No change.)

COMMENT TO 1990 CHANGE:

00i 15
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I
TRAP 131.

Requisites of Applications

The application for writ of error shall be addressed to "The

II

Supreme Court of Texas," and shall state the name of the party or
parties applying for the writ.

The parties shall be designated

as "Petitioner" and "Respondent."

Applications for writs of

error shall be as brief as possible. The respondent should file
a brief in response. The application shall contain the following:
(a)
[and

Names of All Parties.

addressesl

of

all

A complete list of the names

parties [to the trial court's final

ludctment and their counsel in the trial court, if any] shall be

I
I
I

I

listed on the first page of the application, so the members of
the court may at once determine whether they are disqualified to
serve or should recuse themselves from participation in the
decision of the case [and so the clerk of the court may properly
notify the parties to the trial court's final ludgment and their
counsel, if any, of the judgment and all orders of the Supreme
Court].

(b)

(No change.)

(c)

(No change.)

(d)

(No change.)

(e)

(No change.)

(f)

(No change.)

(h)

(No change.)

(i)

(No change.)

(j)

(No change.)

COMMENT TO 1990 CHANGE:

oo!is

d:/scac/trap131.doc

so
I
^
I
I
I
1,
I

I

TRAP 132.

Filing and Docketing Application in Supreme Court

(a)

(No change.

(b)

Expenses.

(e)

Duty of the Clerk of the Supreme Court. The Clerk of

(No change.)

the Supreme Court shall receive the application for writ of
error, shall file it and the accompanying record from the court
of appeals, and shall enter the filing upon the docket, but he
shall not be required to receive the application and record from
the post office or express office unless the postage or express
charges shall have been paid. The clerk shall notify t^i¢/Aflt¢rt
^i¢y^¢/¢^/^¢¢¢}^gl [each party to the trial court's final iudqment,
as listed on the first page of the application,] by letter of the
filing of the application in the Supreme Court. [Notification to
parties having counsel indicated of record shall be made to
counsel.]

COMMENT TO 1990 CHANGE:

00117

I
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TRAP 136.

Briefs of Respondents and Others

^

^^ / ^^^ / ^1^1^^ ^¢^f^^^^ / ^^^' /^^`^f^ / ^ ^ / ^^^^^` / ^^ / f^^^ / ^Y^^^^^ ^ ^ / ^^1^^`f^ /^^^^^^

[(1) Opening Briefs.

Opening briefs may assign error

to the Supreme Court and reply to assignment of error by other
parties.

Any party to the trial court's judgment that is affect-

ed by the court of appeals' tudament may file an opening brief
raising points, counter-points, cross-points, and reply points
within thirty days of the date the application for writ of error
is

filed.

Thereafter,

any other party to the trial court's

ludament may file an opening brief raising points, counterpoints, cross-points, and reply points within thirty days of the
date of any last opening brief was filed by any other party to
the trial court's final judgment.
o❑

lemental Openina Briefs.

Supplemental openin

briefs may assign error to the Supreme Court when such briefs are
authorized to be filed.
brief,

After aparty has filed an opening

that party may at any time prior to iudgment in the

Supreme Court file a supplemental opening brief raising new or
additional

points,

counter-noints

or

cross-points

onl

unon

motion and notice to all oarties in the trial court's final
ludament and pursuant to an order of the Supreme Court. In the
event the Supreme Court permits a party to file a supplemental

d:/scac/trap136.doc

QD! 18

s

opening brief raising points, counter-points, or cross-points, in
addition to those raised by that party's opening brief, all other
parties to the trial court's final ludgment may, without leave of
court, each file an opening or supplemental opening brief raising
points,

counter-points,

cross-points,

and reply points within

thirty days of the date of any last opening brief was filed by
any other party to the trial court's final judgment.
(3)

Reply Briefs.

Whether or not a party files an

opening or supplemental opening brief, the party may file a reply
brief in reply to assianment of error by other parties where suchreply is not contained in the party's opening brief.
(4)

Post-Submission Briefs.

Any party who has filed

an openina brief may file a post-submission brief presenting
additional

argument

and

authorities

limited

to

any

point,

counter-point, cross-point, or reply point raised in any party's
opening or supplemental opening brief following submission of the
case.]

I
I
I

(b)

Form.

(c)

Objections to Jurisdiction. (No change.)

(No change.)

^

got /YWy- /Of /ottor /ot 1PW /^^^)^No

Mtoooo$ 1got

I

QO!19
d:/scac/trap136.doc

Ao]t exceed 50 pages in length, exclusive of pages containing the
table of contents, index of authorities, points of error, and any
addendum containing statutes, rules, regulations, etc.

[The

total pages of briefing by a party, exclusive of pages containing
the table of contents, index of authorities, points of error, and
any addendum containing statutes, rules, regulations, etc. shall
not exceed 100 paaes.]

The court may, upon motion and order,

permit a longer brief [or more total pages].
(f[e])

Reliance on Prior Brief. (No change.)

(4[f])

Amendment.

(No change.)

[(a) Service of Briefs.

Any application filed in the court

.of^appeals and all briefs filed in the Supreme Court shall at the
same time be served on all parties to the trial court's final
-iudgment. ]

COMMENT TO 1990 CHANGE:

I:t
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TRAP 190.

_

Motion for Rehearing

[(a) Who May File.

Any party to the trial court's final

ludgment affected by the judqmnt of the Supreme Court may file a
motion for rehearing in the Supreme Court. It is not a requisite
to filing a motion for rehearing that a Party affected by the
ludctment have previously filed a brief or otherwise appeared in
.

the Supreme Court of a court of appeals.]
(4[b])

Time for Filing. (No change.)

(15[c])

Contents and Service.

The points relied upon for

the rehearing shall be distinctly specified in the motion. The
motion shall state the name and address of the attorneys of
record for the parties [to the trial court's final judgment], and
if there is no attorney of record, the name and address of the
party [to the trial court's final -iudgment].
such motion shall

The party filing

[serve onl each party [to

the trial court's final judgment], or his attorney of record, a
true copy of such motion, and shall note on the motion so filed
with the clerk that such copies have been so #}dtA,i$}ji¢gi Lserved].
(¢[d])

Notice of the Motion.

Upon the filing of the

motion, the clerk shall notify the attorneys of record or other
parties [to the trial court's final 'Zudgment] by mail of the
filing.
(gl[e])

Answer and Decision.

The parties [to the trial

court's final Judgment] shall have five days after notice in
which to file a^/Ayi$y6¢t [responsel to the motion.

Upon the
J

filing of an answer or the expiration of the five-day period, the O
W)
d:jscac/trap190.doc

motion shall be deemed submitted to the court and ready f or
disposition.

The court may limit the time in which a motion for

rehearing or at/$A$yb¢r [responsel may be filed, and may act upon
any motion at any time after it is filed. The court for good
cause may deny leave to file a motion for rehearing. The court
will not ¢^ijt¢^E]t^i^^i [considerl a second motion for rehearing.
[(f) Extensions of Time.

An

extension of time may be

cfranted for late filing in the Supreme Court of a motion for
rehearing, if a motion reasonably explaining the need therefor is
filed with the Supreme Court not later than fifteen days after
the last date for filing the motion.]

[COMMENT ON 1990 CHANGE:

To conform with Rule 54(c) providing

for extensions of time in the courts of appeals.]

I
1
^
I
I
I
I
I
so
1

ooizz d:/scac/trap190.doc

I
I
I
I
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I
1
^

1

TRCP 4.

Computation

In.computing any period of time prescribed or allowed by
^

these rules, by order of court, or by any applicable statute, the
day of the act, event, or default after which the designated

^

period of time beings to run is not to be included. The last day
of the period so computed is to be included, unless it is a

^

Saturday,

^

runs until the end of the next day which is neither a Saturday,
Sunday,

^

Sunday, or legal holiday, in which event the period

nor a legal holiday. [Saturdays, Sundays, and legal

holidays shall not be counted for any purpose in any time period
of five days or less in these rules, except that Saturdays,
Sundays,

and legal holidays shall be counted for purpose of the

three day period in Rule 21a, extending other periods by three
^

days when service is made by registered or certified mail.]

fCOMMENT TO 1990 CHANGE: Amended to omit counting Saturdays,
Sundays, and legal holidays in all periods of less than five days
except in the three day extension provision of Rule 21a.

00!23
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Rule 10.

Withdrawal of Counsel

ma
er

(Amended by order of July 15, 1987, eff. Jan. 1, 1988.)
Source:

Texas Rule 46 (for District and County Courts),

unchanged.
COMMENT TO 1988 CHANGE:

The amendment repeals the present

rule and makes provision for withdrawal of counsel, setting forth
the requirements for withdrawal and withdrawal with substitution
of counsel.

The amendment also carries forward the requirements

of amended Rule 8 regarding designation of attorney in charge.

^

I

TRCP 10.

Ok

Withdrawal of Counsel

Withdrawal of an attorney may be effected (a) upon motion
showing good cause and under such conditions imposed by the
Court; or (b) upon -presentation by such attorney of a notice of
substitution designating the name, address, telephone number,
ftelecopier

number,

identification

if

any 1

and

State

Bar

of

Texas

number of the substitute attorney, with the

signature of the attorney to be substituted, and an averment that
such substitution has the approval of the client and that the
withdrawal is not sought for delay.only.

If the attorney in

charge withdraws and other counsel remain or become substituted,

C

another counsel must be designated of record, with notice to all
other parties in accordance with Rule 21a, as attorney in charge.

I
I
1

I
I
i
d
I
I
I
I
I
I
I
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PHIL STEVEN KOSUB
GARY W. MAYTON

SOl! LES F3 WALLACE
ATTORNEYS-AT-LAW

TELEFAX
SAN ANTONIO
(512) 224-7073

SAVANNAH L ROBINSON

REPUBLIC OF TEXAS PLAZA

MARC I. SCHNALL'

175 EAST HOUSTON STREET
5AN ANTONIO, TEXAS 78205-2230
.

July 18, 1989

Mr. Frank L. Branson
Law Offices of Frank L. Branson, P.C.
2178 Plaza of the Americas
North Tower, LB 310
Dallas, Texas 75201
Re:

Proposed Change to Rule 10

Dear Mr. Branson:
Enclosed please find a copy of requested change to TRCP 10
proposed by Justice Nathan L. Hecht. Please prepare to report on
the matter at our next SCAC meeting. I will include the matter
on our next agenda.
As always, thank you for your keen attention to the business
of the Advisory Committee.

I
I
I
IF
I

LHSIII/hjh
Enclosure
cc:
Honorable Nathan L. Hecht
Honorable David Peeples
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PHIL STEVEN KOSUB
GARY W. MAYTON

SOU LES IS WALLACE

TELEFAX

ATTORNEYS -AT- LAW

1. KEN NUNLEY
SUSAN SHANK PATTERSON

July 18, 1989

Mr. Frank L. Branson
Law Offices of Frank L. Branson, P.C.
2178 Plaza of the Americas
North Tower, LB 310
Dallas, Texas 75201
Re:

Proposed Change to Rule 10 and TRAP 7

Dear Mr. Branson:
I forwarded to you under separate cover a proposed change to
TRCP 10 submitted by Justice Nathan L. Hecht. Please consider
any changes which need to be made to TRAP 7 as well. Please
prepare to report on this matter at our next SCAC meeting. I
will include the matter on our next agenda.
As always, thank you for your keen attention to the business
of the Advisory Committee.

LUTHER H. SOULES III
LHSIII/hjh
Enclosure
cc:
Honorable Nathan L. Hecht
Honorable David Peeples

.J

00!29

C
TRCP 63.

Amendments [and Responsive Pleadings]

Parties may amend their pleadings, [respond to pleadings on
file of other parties,l file suggestions of death and make
representative parties, and file such other pleas as they may
desire by filing such pleas with the clerk at such time as not to
operate as a surprise to the opposite party; provided, that any
$#A¢I4gl#i¢Vijt

[pleadings, responses, or pleas ] offered for filing

within seven days of the date of trial or thereafter, or after
such time as may be ordered by the judge under Rule 166, shall be
filed only after leave of the judge is obtained, which leave
shall be granted by the judge unless there is a showing that such

(
[COMMENT TO 1990 CHANGE: To require that all trial pleadings of
all parties, except those permitted by Rule 66 ,

be on file at

least seven days before trial unless leave of court permits later
filina.l

00130
d:/scac/trcp63.doc

I
^
ti

In any action, the court may in its discretion direct the
attorneys for the parties and the parties or their duly authorized agents to appear before it for a conference to consider:

I
(¢b)

The necessity or desirability of amendments to the

pleadings;
[(c) Reguiring

written

statements

of

the

parties^

contentions;l

Ll

/Vij4#i#60r / Of /0-$I60ty- /TAftAo$$00

[The identification of legal matters to be ruled on or decided by
the courtl;
[(g) The exchange of a list of direct fact witnesses, other
than rebuttal or impeaching witnesses the necessity of whose
testimony cannot reasonably be anticipated before the time of
trial,

who will be called to testify at trial, statina their

address and telephone number, and the subject of the testimony of
each such witness;
(h)

The exchange of a list of expert witnesses who will be

called to testify at trial, stating their address and telephone

number, and the sublect of the testimony and opinions that will
be proferred by each expert witness;
(i)

Agreed applicable propositions of law and contested

issues of law;
(j)

Proposed

lury

charge

questions,

instructions,

and

defintions for alury case or proposed findings of fact and
conclusions of law for a non-iury case;
(k)

The marking and exchanging of all exhibits that any

party may use_at trial and stipulation to the authenticity and
admissibility of exhibits to be used at trial;
(1)

Written

trial

objections

to

the

opposite

party's

exhibits, stating the basis for each oblection-

c

,(#y [m]

The advisability of a preliminary reference of

issues to a master or auditor for findings to be used as evidence
when the trial is to be by jury. [(n) The Settlement of the case. To aid such consideration,
the court may encourage settlement.]
,(tY

(o)

the action.

Such other matters as may aid in the disposition of
The court shall make an order that recites the

action taken at the pre-trial conference, the amendments allowed
to the pleadings, the time within which same may be filed, and
the agreements made by the parties as to any of the matters considered,

and which limits the issues for trial to those not

disposed of by admissions[,] Ot agreements of counsel[, or
rulings of the court 1; and such order when ¢;AY_¢7t¢91 j rendered i
shall

control

the

subsequent course of the action, unless

modified at the trial to prevent manifest injustice.

The court

1

in its discretion may establish by rule a pre-trial calendar on
which actions may be placed for consideration as above provided
and may either confine the calendar to jury actions or extend it
to all actions.

[COMMENT TO 1990 CHANGE:

To add new paragraphs to broaden the

scope of the rule and to express the ability of the trial courts
at pretrial hearings to encourage settlement.]

00133

I
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PHIL STEVEN KOSUB
GARY W. MAYTON

TELEFAX
ATTORNEYS'AT- LAW
A PROFESSIONAL CORPORATION

SAN ANTONIO

I
IN

July 24, 1989

Professor William V. Dorsaneo III
Southern Methodist University
Dallas, Texas 75275
Re:

Proposed Changes to Rule 166
Texas Rules of Civil Procedure

Dear Bill:
Enclosed herewith please find a redlined version of TRCP
166.
Please be prepared to report on this matter at our next
SCAC meeting.
I will include the matter on our next agenda.
As always, thank you for your keen attention to the business
of the Advisory Committee.

- UT ER H. SOULES III
LHSIII/hjh
Enclosure
cc:
Justice Nathan Hecht
Honorable David Peeples

(512) 883-7501

a

✓
KIRK B. PURCELL
JOE BRENT STEPHENS

July 13, 1989

Thomas R. Phillips,
ef Justice
Supreme Court of
xas
-Supreme Court
ilding
48
P. O. Box
Austin
exas 78711

Dear Judge Phillips:
In reviewing our Texas Rules of Civil Procedure I do not see
where it is stated or defined that "officers" taking a deposition
must be independent, etc.
I know that in order to be certified that they have to follow
certain guide lines which were recently implemented on January 1,
1989.
It has recently come to my attention that a number of entities
.are contractingwith court reporters for the furnishing of court
reporting services on a continual basis. I, therefore, feel that
the Supreme Court Advisory Committee and the Supreme Court need to
address this question in conjunction with their rule making
authority.
Though I have no instance in which this practice has
interfered with the official court reporters impartiality, I can
predict with a defendant to do all their work if the court reporter
is under contract, that court reporters may be more concerned about
losing their contract than in being equally impartial to both the
attorneys for the plaintiffs and the defendants.
I would appreciate the consideration of this potential problem
by the rule making committee and would offer in connection
therewith the attached excerpt from the National Shorthand Reporter
of March, 1989 and the code of ethics from National Shorthand
Reporters.

I

July 13, 1989
Page -2-

Thank you for your attention in this matter.

Very truly yours,

R. GARY STEPHENS

3wp:rule.ltr

cc:
Mr. Mike Perrin
Texas Trial Lawyers Association
1220 Colorado
Austin, Texas 78701-1878
Mrs. W. Mary Truman-Allen
Certified Court Reporter
99 Detering, Suite 255
Houston, Texas 77007
Mr. W. James Kronzer
1001 Texas Ave.
Suite 1030
Houston, Texas 77002
Mr. Ronnie Krist
Krist, Gunn, Weller, Neumann
& Morrison
17050 El Camino Real
Houston, Texas 77058-2667

Mr. Stanley Krist
Krist, Kinney, Puckett & Riedmueller
2260 Five Post Oak Park
Houston, Texas 77027
Mr. G. P. Hardy
Hardy, Milutin & Johns
500 Two Houston Center
Houston, Texas 77010
Mr. Robert Taylor
3400 One Allen Center
Houston, Texas 77002

July 13, 1989
Page -3-

Mr. Michael S. Hays
Hays, McConn, Price & Pickering
400 Citicorp Center
Houston, Texas 77002
Ms. Michol O'Connor
P.O. Box 25337
Houston, Texas 77265
Mr. James B. Sales
Fuibright & Jaworski
1301 McKinney
Houston, Texas 77010
Mr. Luther H. Soules
Soules & Reed
800 Milam Building
San Antonio, Texas 78205-1695
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TELEFAX

PHIL STEVEN KOSUB
GARY W. MAYTON

(

SAN ANTONIO

1.KEN NUNLEY

AUSTIN

July 18, 1989

Professor William V. Dorsaneo III
Southern Methodist University
Dallas, Texas 75275
Re:

Proposed Changes to Rule 206
Texas Rules of Civil Procedure

Dear Bill:
Enclosed herewith please find a copy of a letter I received
from R. Gary Stephens.
Please be prepared to report on this
matter at our next SCAC meeting. I will include the matter on
our next agenda.

As always, thank you for your keen attention to the business
of the Advisory Committee.

UTHER H. SOULES III
LHSIII/hjh
Enclosure
cc:
Justice Nathan Hecht
Honorable David Peeples

R

00140

TRCP 206.

1.

Certification by Officer; Exhibits; Copies; Notice
of Delivery
Certification.

The officer shall attach as part of the

deposition transcript a certificate duly sworn by such officer
which shall state the following:
(i)

(No change.)

(ii)

(No change.)

(iii) (No change.)
(iv)

(No change.)

(v)

(No change.)

(vi)

(No change.)

(vii)

that the original deposition transcript, or a

copy thereof in event the original was not returned to the
officer, together with copies of all exhibits,

[is in the possession
and custody of] the attorney or party who asked the first
question appearing in the transcript for safekeeping and use
at trial;

(viii) (No change.)
2.

Delivery.

(No change.)

3.

Exhibits.

(No change.)

4.

(No change.)

5.

Copies.

6.

Notice of Delivery.

(No change.)
(No change.)

0 0 ! 41
d:/scac/rule206.doc

TRCP 248.

Jury Cases

When a jury has been demanded, questions of law, motions,
exceptions to pleadings, ¢jt¢/ [and other unresolved pending
matters], shall, as far as practicable, be heard and determined
by the court before

the trial f commences] ,

and jurors shall be summoned to appear on the day'so designated.

[COMMENT TO 1990 CHANGE: To provide a mechanism, in both bench
trials prior to the start of evidence and lury trials prior to
lury selection, and in both individual and central docket courts
to seek and obtain rulings on matters of law, evdienceand
procedure affecting the trial.]

PHIL STEVEN KOSUB

SOULES F3 WALLACE

CARY W. MAYTON
1. KEN NUNLEY

TELEFAX

ATTORNEYS-AT-LAW
A PROFESSIONAL CORPORATION

SUSAN SHANK PATTERSON

TENTH FLOOR
REPUBLIC OF TEXAS PLAZA
MARY S. FENLON
GEORGE ANN HARPOLE

(512) 224-9144

(512) 299-5434

July 24, 1989

I
I

rc
t

Professor J. Hadley Edgar
Texas Tech University
School of Law
P.O. Box 4030
Lubbock, Texas 79409
Re:

Tex. R. Civ. P. 248

Dear Hadley:
Enclosed herewith please find a redlined version of TRCP
248.
Please be prepared to report on these matters at our next
SCAC meeting.
I will include the matter on our next agenda.
As always, thank you for your keen attention to the business
of the Advisory Committee.

LHSIII/hjh
Enclosure
cc:
Honorable Nathan L. Hecht
Honorable David Peeples
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July 24, 1989

Mr. Luther H. Soules
Soules, Wallace
175 East Houston
.Sa,n.Antonio, Texas 78205

Dear Mr. Soules:
Enclosed please find Mr. Murray's memorandum on date
conflicts arising from the appeal of a judgment of a case
tried to the court.

C
Legal Assistant to
W. Michael Murray
CDM:hs
Enclosure

MEMORANDUM

I
I
'

To:

Luther H. Soules

RE:

Date conflicts arising from the appeal of a judgment of a
case tried to the court.

1.

After judgment is.rendered in a case tried to the court,
and upon request, the trial court is required to file its
findings of fact and conclusions of law within thirty
days after the judgment is signed (Rule 297, T.R.C.P.).
However, if the judge fails to file its findings and
conclusions within the thirty day period, the requesting
attorney must, within five days of the last day to file
the findings and conclusions, present to the judge a
reminder that the findings and conclusions have not been
filed (Rule 297, T.R.C.P.).
The judge then has an
additional five days after the reminder to issue the
findings and conclusions (Rule 297, T.R.C.P.).
(What
happens if the judge fails to file the findings and
conclusions within this extension period is not clear,
but is not relevant to this problem.)

2.

The Cost Bond on appeal is also due thirty days after the
judgment is signed, if no motion for a new trial is filed
(Rule 41(a) (1) T.R.A.P.).
This rule is jurisdictional;
however,
the time for filing the cost bond may be
extended an additional fifteen days upon filing the bond
and a motion is filed in the appellate court reasonable
explaining the need for the extension. (Rule 41(a) (2),
T.R.A.P.)

.3.

A motion for a new trial must also be filed within thirty
days
after
the judgment is signed (Rule 329b(a),
T.R.C.P.) and must be amended within the same thirty day
period (Rule 329b(b), T.R.C.P.).
The motion must be
clear
and
avoid
generalities
and
must
specifically
address the ruling of the court complained of (Rules 321
and 322, T.R.C.P.).

4.

All of this means that the trial court can delay filing
its findings and conclusions until after the cost bond

and motion for a new trial are due, with no adverse
consequences.
None of this would normally be a problem, since there is
no longer a requirement to file a motion for a new trial
as a prerequisite to an appeal and failure to file a
motion for a new trial, in a case tried to the court
r^

•

I

does. not waive any points to be relied on, on appeal
-(Rule 324, T.R.C.P.).
One could, normally, either file a
motion for a new trial alleging that some ruling on a
procedural or evidentiary point was erroneous and "buy
time" to perfect the appeal until after the trial court
issues its findings, and conclusions or simply file the
cost bond and perfect the appeal prior to receiving the
trial court's reasons for issuing its judgment.

C

6.

The problem, though,.arises .when these rules are read in
the light of Rule 13, T.R.C.P., which reads, in relevant
part,
The signature of attorneys. or parties
constitute a certificate by them that they
have read the pleadings, motion, or other
that
paper;
to. the
best
of
their
knowledge, information and belief formed
after reasonable inquiry the instrument is
not groundless and brought in bad faith or
groundless and brought for the purpose of
harassment.

Sanctions under this rule are mandatory.
^

7.

The problem arises, as it did in the case that I was
involved in, when the trial court does not issue its
findings
and conclusions until after the thirty day
period has run.
To file a motion for a new trial simply
to "buy time" before one has reviewed the findings and
conclusions, runs too close to "bad faith", and would be
difficult, at best, to sustain the burden of "reasonable
inquiry."
The same problem occurs if one files a cost
bond to perfect the appeal.
I truly am at a loss to
determine how one meets the requirement of "reasonable
inquiry" and lack of "bad faith" if one is faced with a
judgment that recites only that one party is entitled to
judgment against the other party or, as occurred- in my
case,
a basic "take nothing" judgment was rendered,
without any reasons therefore.

8.

My solution, when faced with this dilemma, was to wait
until after the trial court had issued its findings and
conclusions, file the cost bond, and file a motion for
extension of time to file the cost bond within the
fifteen day grace period, alleging as the grounds for the
motion that as counsel I had not been able to adequately
2
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12.

One other matter in this area that presents a definite
and substantial pitfall is the requirement,
If the trial judge shall fail so to file
them [findings and conclusions], the party
so demanding, in order to complain of the
failure,
shall, in writing, within five
days after such date, call the omission to

the attention of the judge
T.R.C.P.)

-

...

(Rule 297,

=

This requires that the reminder must be presented to the
judge, personally,
otherwise the appellant waives the
findings and conclusions and all presumptions in favor
of the judgment are sustained, effectively precluding an
meaningful appeal.
Filing the reminder with the clerk of
court is not enough (Zaruba v. Zaruba, 498 S.W.2d 695,
697-698 (Tex. Civ. App. - Corpus Christi 1973, dis.)).
In the case that I was involved in, the judge rides
circuit in South Texas.
Therefore, to present this to
the judge required that I first locate him and then take
a full day to go to the courthouse he was holding court
in (Sinton) and wait until he was on a break'to present.
the reminder'.
An onerous burden,. at best.
The cost to
the client to present this "reminder" to the judge was
also considerable.
I am not sure what would have
happened if the judge had been on vacation or ill or
simply not around.
I guess that the client would have
lost his appeal.
I somehow feel that this rule is an
anomaly and that a party should not be put at risk to
lose his right to appeal on so tenuous a ground as
failing to personally remind a trial judge of his duties
to issue findings and conclusions within five days of
when he was supposed to have done issued them.

13.
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Rule 297, T.R.C.P., is especially onerous given the
normal practice in Texas courts, which is that counsel
for the prevailing party normally prepares the findings
The prevailing party is
and conclusions for the judge.
unreasonably and unfairly benefitted if his counsel is
able to delay preparing the findings and conclusions for
A
the judge's signature past the requisite deadlines.
fairer system then would seem to be that after the
initial thirty days has expired, the burden shifts to the
party attempting to sustain the judgment, to obtain
This could be accomplished in
findings and conclusions.
one of several ways but the easiest method would be to
amend the rule to allow either party to bring the failure
to file findings and conclusions after thirty days to the
attention of the trial court, but eliminate, by rule, the

presumption in favor of the judgment if no findings and
conclusions have been filed. This would simply mean that
without findings and conclusions, the judgment must stand
or fall on the record, without any appellate presumption
as to its validity.

I regret that the time constraints and my normal practice
have not allowed me to do a more extensive and formal legal
however, I have given you the
memorandum on this subject;
benefit of my analysis of the problems and my proposed
If you have any questions or need additional
solutions.
information please feel free to give me a call.

CACKOWSKI & MURRAY
708 Rio Grande
P.O. Box 2006
Austin, Texas 78768
512-469-9603
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TELEFAX
ATTORNEYS-AT-LAW

(512) 299-5434

July 27, 1989

Professor J. Hadley Edgar
Texas Tech University
School of Law
P.O. Box 4030
Lubbock, Texas 79409
Re:

Tex. R. Civ. P. 296

Dear Hadley:
Enclosed herewith please find a copy of a letter from W.
Michael Murray regarding TRCP 296. Please be prepared to report
on these matters at our next SCAC meeting. I will include the
matter on our next agenda.
As always, thank you for your keen attention to the business
of the Advisory Committee.

-LHSIII/hjh
Enclosure
cc:
Honorable Nathan L. Hecht
Honorable David Peeples

Rule 329.

Motion for New Trial on Judgment Following Citation
by Publication

In cases in which judgment has been rendered on service of
process by publication, when the defendant. has not appeared in
person or by attorney of his own selection:
(a)
The court may grant a new trial upon petition of the
defendant showing good cause, supported by affidavit, filed
wi thin two years such af ter j udgment was s igned. The part ies adve rs ely
interested in such judgment shall be cited as in other cases.

(c)
If property has been sold under the judgment and execution before the process was suspended, the defendant shall not
recover the property so sold, but shall have judgment against the
plaintiff in the judgment for the proceeds of such sale.
"(d)
If an interest in property has been leased under the
jud^ment, before the process was suspended, the defendant shall
not be allowed to rescind the lease, but shall have judgment
against the p ainti
for the proceeds resulting from the lease
ofsuch interest."

(e)
If the motion is filed more than thirty days after the
judgment was signed, the time period shall be computed pursuant
to Rule 306a(7).

J

August 31, 1988

Mr. Harry Tindall
Tindall'& Foster

2801 Texas Commerce Tower
Houston, Texas 77002
Re:

Tex. R.

Civ. P. 329

Dear Mr. Tindall:
Enclosed herewith please find a copy of a letter I received
from Skipper Lay regarding Rule 329.
Please be prepared to
report on this matter at our next SCAC meeting. I will include
the matter on our next agenda.

As always, thank you for your keen attention to the business
of the Advisory Committee.

LHSIII/hjh
Enclosure
cc:
Honorable William W. Kilgarlin
Mr. Skipper Lay

•

^
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SKIPPER LAY'
15121 474•6556
F'•ACSIMILE

Mr. Robert W. Fuller

Cotton, Bledsoe, Tighe & Dawson
Attorneys at Law
Suite 300

RE: Proposed "Fuller-Cummings" Amendments
to Statute and Texas Rules of Civil
Procedure
Dear Bob:
Thank you for your submittal of July 28, 1988, a copy of
which was sent to me. We have now placed your proposed amendment
to the Texas Civil Practice & Remedies Code §64.091 with the
State Bar, hopefully for inclusion in the State Bar legislation
package.
As I understand your submittal, you actually submitted a proposed revision to the Texas Civil Practice & Remedies Code, and
also to Rule 329 of the Texas Rules of Civil Procedure.
The
scope- of the Oil, Gas & era
M in Law Section's work this year
involved statutory revisions and revisions or amendments-to rules
for consistency with the statutes.
As we read your proposed
addition to Rule 329, it has no connection with your submission
for revision of the Texas Civil Practice & Remedies Code.
Therefore we return to you the materials you submitted
concerning Rule 329, and the proposed addition. We encourage you
to submit this proposed revision directly to the Supreme Court
Advisory Committee.
A copy of the listing of committee membership (valid at least through June 1 , 1988).,,is enclose-d- with
this letter.

00t 53
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Mr. Robert W. Cummings
August 15, 1988
Page-2

In addition, I am sending some slightly different wording to
your Rules amendment than you previously submitted. Accordingly,
you may do with them as you see fit.
Thank you again for your submittal of the statutory revision
materi als .
Sincerely yours,
LAY & COFFEY, P.C.

By:
SL/fdw
Enclosure
cc: Mr. Jan E. Rehler

P. 0. Box 23041
Corpus Christi, TX 78403Mr. Philip M. Hall
Prichard, Peeler, Hatch, Cartwright,
Hall & Kratzig
Suite 1500 Texas Commerce Plaza
Corpus Christi, TX 78470
Mr. Jon R. Ray
Cox & Smith
Attorneys at Law

600 National Bank of Commerce Building
San Antonio, TX 78205
Mr. Luther H. Soules, III
Chairman
Supreme Court Advisory Committees
Soules, Reed & Butts
Attorneys at Law
800 Milam Building
San Antonio, TX 78205
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Rule 329c Motions to Set Aside Default Judgments

Rule 329b and the following rule shall be the exclusive rules
applicable to motions for new trial designed to effect the setting
aside of a default judgment:
(a)

The motion must be supported by affidavit testimony
alleging facts within the personal knowledge of the
affiant reflecting that the default was not intentional
or the result of conscious indifference; that the movant
has a meritorious defense to the action; and that
setting aside the default will not prejudice the
nonmovant except by depriving him of the default
judgment;

(b)

The trial court can require a hearing on the motion for
new trial on any just terms consistent with this rule
and Rule 329b; and.the trial court must hold a hearing
on the motion for new trial if requested by the movant
or the nonmovant, but the mere holding of a hearing
shall have no effect on the evidentiary value of
affidavits filed prior to the hearing;

(c)

The movant's affidavit testimony may be controverted by
affidavits (which, for the purposes of this rule,
constitute evidence if filed prior to the hearing)
reflecting personal knowledge of relevant facts or by
other evidence of facts which would be admissible at
trial under the Rules of Evidence, but the filing of
opposing affidavits shall not be a prerequisite to the
introduction of evidence at the hearing;

If the movant's affidavit testimony is not controverted
by any facts proved prior to or during the hearing, if
any, or prior to the ruling on the motion for new trial
if no hearing is held, and the testimony otherwise is
sufficient to satisfy the requirements of subsection (a)
of this rule, the trial court must grant the motion and
set aside the-default judgment on such terms as it_deems

just; and
(e)

If the movant's affidavit testimony is controverted in
the manner and at the time(s) permitted in this rule,
the trial court must find the facts and render a
decision consistent with those findings and the
requirements of subsection (a) of this rule.

LAW OFFICES

January 6, 1987

Ms. Holly Halfacre
State Bar of Texas
800 Milam Building
Austin, Texas 78705
Dear Ms. Halfacre:
Enclosed is a copy of an article which will be published in
the Baylor Law Review next month with the title "Default
Judgments:
Procedure(s) for Alleging or Controverting Facts on
the Conscious Indifference Issue." The article concerns a
proposed new rule of civil procedure which, for your convenience,
I have copied and placed at the front of the article. I would
appreciate it if you would submit the rule and the article to the
State Bar's Advisory Committee on the Rules of Procedure for their
consideration.
Thank you for your cooperation in this matter.

ALJ:tes
Enclosures

(512) 224-9144

January 18, 1988

Mr. Harry L. Tindall
Tindall & Foster
2801 Texas Commerce Tower
Houston, Texas 77002

RE:

Rule 329b

Dear Harry:
Enclosed herewith please find a copy of a letter I received
from Aaron L. Jackson regarding Rule 329b. Please review this
matter and be prepared to speak on same at our next committee
meeting.
I am including same on our agenda.

Very truly yours,

.
LHSIII/hjh
Enclosure
cc:
Mr. Aaron L. Jackson
Justice James P. Wallace
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In any case involving an appeal from a default judgment,
appellate courts slavishly cite the three-pronged test from
Craddock v. Sunshine Bus Lines, Inc.,1 as "the guiding rule or
principle which trial courts are to follow in determining whether
to grant a motion for new trial.i2 According to that test, a
default judgment should be set aside if (1) failure of the

I

defendant to answer before judgment was not intentional or the
result of conscious indifference; (2) the motion for new trial
sets up a meritorious defense to the plaintiff's cause(s) of
action; and (3) setting aside the default judgment will not cause
delay or otherwise prejudice the plaintiff.3
Despite the unanimity on the substance of the Craddock test,
however, reported appellate court decisions reflect different
beliefs about the procedure(s) the advocate must use in various
contexts to comply with the test or to demonstrate the movant's
noncompliance with it. In particular,

no consensus seems to exist

among appellate courts concerning the proper procedure for
controverting facts alleged by the defaulting party in an attempt
to show that the default was not intentional or the result of
conscious indifference.
According to their published opinions, appellate courts would
not agree on the answers to the following questions: Must the
nonmovant file opposing affidavits as a prerequisite for
introducing live testimony or other evidence at an evidentiary
hearing on the motion for new trial?4 If the movant submits
uncontroverted affidavits to show the default was not intentional
or the result of conscious indifference, are those affidavits
sufficient to defeat the default judgment even if the trial:court

holds a hearing on the motion for new trial?5 If the movant
submits affidavits which meet all the requirements of the Craddock
test, are those affidavits sufficient to defeat the default
judgment even if they are controverted?6
In an attempt to describe for the practitioner the proper
procedure for showing or disputing that the failure to answer was
intentional or the result of conscious indifference, this article
offers two things:
An analysis of case law before and after the Supreme

1.

Court's watershed decision in Strackbein v. Prewitt;7
and

2.

A new rule of civil procedure designed to elucidate,in
detail the proper procedures for defending and opposing
default judgments before the trial court.

Strackbein
In Strackbein v. Prewitt, supra, the Supreme Court reversed a

default judgment upheld by the San Antonio Court of Appeals. The
trial court refused to set the judgment aside after a hearing in
which the defaulting party presented oral argument on his motion
for new trial. Neither the movant nor the nonmovant made a record
of the hearing;8 so, when the case came to the appellate courts,
the record contained only the uncontroverted affidavits of the
movant.

Accordingly, the Supreme Court held:

Where factual allegations in a movant's affidavit are not
controverted, a conscious indifference question must be
determined in the same manner as a claim of meritorious
defense.
It is sufficient that the movant's motion and
affidavit set forth facts which, if true, would negate
intentional or consciously indifferent conduct.9

The Supreme Court does not say in this passage-(or anywhere else
in the opinion) that the nonmovant must controvert the movant's
affidavits by filing controverting affidavits as opposed to other
types of controverting evidence.

I

Both the Supreme Court opinion

in Strackbein, and the Supreme Court file in the case, indicate
that the nonmovant had made no attempt of any kind to controvert
the movant's affidavits.10
In such a context, it is easy to accept the following broad
language which appears at the very end of the Strackbein opinion:
Finally, Strackbein contends that if the trial court conducts
a hearing on a defaulting defendant's motion for new trial,
the appellate court should not substitute its discretion for
that of the trial court. The issue is not one of which
Rather, it is a matter of
court's discretion shall prevail.
the appellate court.reviewing the acts of the trial court to
determine if a mistake of law was made. The law in the
instant case is set out in Craddock. That law requires the
trial court to test the motion for new trial and the
accompanying affidavits against the requirements of Craddock.
If the motion and affidavits meet these requirements, a new
trial should be granted. In this case those requirements
have been met.11
Taken alone outside the context of the particular facts in
Strackbein, however, this language can support such a broad
reading of Strackbein that neither an evidentiary hearing nor
controverting affidavits can defeat a motion supported by
affidavit testimony indicating an absence of conscious
indifference.

See, Southland Paint v. Thousand Oaks Racket

Club.12

After Strackbein:

Southland

In Southland, the movant requested a hearing on the motion
for new trial. Because Strackbein did not require the hearing
simply because the nonmovant had filed conclusory affidavits

.
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opposing the movants, and the opposing affidavits contained no

C

I
I

facts about the events leading up to the default, the hearing need
not have been requested for evidentiary reasons. Instead, the

hearing simply could have given Southland an oral opportunity to
persuade Judge:Rivera to set aside the default judgment if the
written motion for new trial had not persuaded him on its own.
A record on the proceedings in the hearing was presented to
the appellate court. The record reflects that the nonmovant
presented live testimony.

The movant argued this testimony did

not controvert the affidavit testimony supporting the motion for
new trial because the testimony did not come from someone with
personal knowledge of facts leading to the default,_and because
the evidence was in the form of an opinion grounded upon an

(

erroneous definition of conscious indifference.

The San Antonio

court's majority opinion in Southland does not explicitly reject
or accept the movant's argument in this regard. Instead, the
court, citing Strackbein, simply broadly held that the movant's
affidavits met the Craddock test and, therefore, the default had
to be reversed.
Neither the majority nor the dissenting opinion in Southland
addresses the effect of the nonmovant's affidavits-or testimony.
According to the weight of authority, the nonmovant's affidavits
and testimony may have been irrelevant because neither

controverted the facts leading up to the default, as alleged in
the movant's affidavits.

Because the San Antonio court does not

make this clear in its opinion in Southland, however, the opinion
could be read to support an argument that, once the movant files
atfidavit testimony which, if true, meets the Craddock test,
- 4 -
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controverting evidence of any kind, even on the conscious
indifference issue, is irrelevant, and the trial court must grant
the motion for new trial.
In dissent in Southland, Chief Justice Cadena also did not
mention the issue of controverting evidence. Instead, the Chief
Justice opined that because the movant presented no testimony at
the hearing, it had failed to discharge the burden it was required
to bear to get the default set aside.13 This dissent reflects a
broad reading of Reedy Co., Inc. v. Garnsey,14 according to which
the movant's affidavits automatically become insufficient (become
nonevidence) to support a motion for new trial upon request by the
nonmovant for a hearing on the motion.
On May.13, 1987, the Supreme Court ruled that the San Antonio
court had committed no reversible error in Southland. In so
doing, the Supreme Court left standing the San Antonio's court
broad language interpreting Strackbein, according to which
controverting evidence of any kind is irrelevant as long as the
movant files an affidavit which meets the requirements of
Craddock.15

After Strackbein:

Barber

In Peoples Sav. and Loan Ass'n v. Barber,16 the San Antonio
court offered another interpretation of Strackbein which may
create problems for the practitioner. The procedural history of
Barber provides a good introduction to the problems. The movant
requested a hearing on the motion for new trial and called its own
affiants live to supplement their affidavit testimony. The
nonmovant filed a reply to the motion for new trial, but did not

.

offer and could not have offered affidavits to controvert the

I
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factual allegations of the movant's affiants. The nonmovant's
inability in this regard may not have been significant at the time
because the movant's affidavits seemed fatally deficient on the
meritorious defense issue17 (as pointed out in the reply to the.
motion for new'trial).18 At the time, Strackbein did not appear
to require the filing of counter-affidavits before the nonmovant
could take advantage of any controverting testimony elicited
during cross-examination of the affiants at the hearing.
At the hearing, the nonmovant did elicit from the affiants
testimony which contradicted their affidavit testimony.

For

example, as one of the excuses for the default, one of the
movant's witnesses testified that, in a telephone conversation
designed to notify him that the movant had been served with
citation, he mistakenly thought he was being told only about a
letter that had been previously sent by Mr. Barber.19 This
testimony impeached the witness' affidavit in which he admitted
under oath that, on the ocassion in question, he was actually
advised that the movant had been served with court papers
concerning Mr. Barber's suit.20

During cross-examination, the trial court also asked
questions of the impeached witness, questions which the witness
avoided.

The trial court denied the motion for new trial, and the

movant appealed.
The San Antonio court, in an opinion by Justice Chapa, took a
broad view of Strackbein and reversed the default judgment. The
court held:

Barber filed no controverting affidavits to the motion for
new trial . . . . Since Barber filed no controverting
affidavits, the trial court could only look to the record

before him at that time which included the motion for new
trial and the attached affidavits ....21
* * *
Barber asserts that we should consider the evidence adduced
at the evidentiary hearing [of which the court had a record]
on the motion for new trial in reviewing the trial court's
denial of the motion . . . . The Supreme Court, faced with
the same contention [sic], held:
Finally, Strackbein contends that if the trial court
conducts a hearing on a defaulting defendant's motion
for new trial the appellate court should not substitute
its discretion for that of the trial court. The issue
is not one of which court's discretion shall prevail.
Rather, it is a matter of the appellate court reviewing
the acts of the trial court to determine if a mistake of
law was made. The law of the instant case is set out-in
Craddock.
That law requires the trial court to test the
motion for new trial and the accompanying affidavits
against the requirements of Craddock. If the motion and
affidavits meet those requirements, a new trial should
be granted.22

(Emphasis added.)
The San Antonio court's holding in Barber creates at least
the following problems for the practitioner in this area:
1.

For the first time it seems to require that the
nonmovant file controverting affidavits as a
prerequisite for the introduction of other controverting
evidence;

2.

If for whatever reason, controverting or opposing
affidavits are not available to the nonmovant, crossexamination testimony of the movant's affiants
themselves cannot be considered by the trial court on
the conscious indifference issue; and

3.

If controverting or opposing affidavits are not
available to the nonmovant, he has no way to defend the

default against an artfully worded, but false movant's
affidavit.
Under most circumstances, as was true in Barber, the

allegations made in the supporting affidavits as to intent or
conscious indifference are wholly within the knowledge of the
affiant(s) and concern facts which cannot be known personally to
the nonmovant.

For example, in Barber, to explain the default,

the movant relied solely upon evidence of a telephone conversation
during which a misunderstanding allegedly arose that resulted in
the default.

The only witnesses to this alleged telephone

conversation were the two participants in it, and they were the
only affiants offered in support of the motion for new trial.23
In the Barber situation, which experience has shown to be
typical, the nonmovant can test the movants' proof only by crossexamining the affiant(s) regarding the truth or falsity of the
facts alleged in affidavit testimony.

According to the San

^

Antonio court's holding in Barber, a nonmovant is effectively
deprived of his right to cross-examine the movant's affiants in
the vast majority of default judgment cases. In those cases, the
nonmovant is left completely to the mercy of the affiants'

^

conscience or lack thereof.

^

Of course, in the motion for rehearing and in the application
for writ of error in Barber, the nonmovant argued that the live
cross-examination testimony from the affiants themselves did
controvert their affidavits; that the court did have before it a
record of the controverting evidence; that the appellate courts in
Strackbein did not have such a record; that the nonmovant had
offered no controverting evidence of any kind in Strackbein;24

that, accordingly, Strackbein was not in point; and that the
absence of controverting affidavits was irrelevant.

At least

three members of the Supreme Court agreed with these arguments
when they granted the application for writ of error on October 7,
1987.

Because the application was later withdrawn by agreement as

a result of the settlement, however, the Supreme Court did not
have a chance to address intermediate appellate.court
interpretations of the opinion in Strackbein.

If the Supreme Court had addressed the issues in Barber, it
could have defended the following rules:
1.

The nonmovant must controvert the movant's affidavits on
the issue of conscious indifference; otherwise, they are
taken as true;25

2.

The nonmovant can controvert the movant's affidavits on
the conscious indifference issue either by filing
affidavits, or by adducing testimony live at a hearing
as long as either contradicts the facts alleged by the
movant's affidavits on the conscious indifference
issue;26

3.

The controverting evidence, if any, must be incorporated
in the record presented to the appellate court;
otherwise, the appellate courts will accept the movant's
affidavits as true.27

4.

An "evidentiary" hearing has no effect on the movant's
affidavits if no evidence is presented at the hearing to
controvert the facts alleged in the affidavits on the
conscious indifference issue;28
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5.

If the movant's affidavits are controverted, the trial
court must find facts, which findings will not be
disturbed on appeal if supported by some evidence;29 and

6.

If the movant's affidavits.are not controverted, the
motion for new trial must be granted if no reasonable

I

interpretation of the affidavits would suggest the
default was intentional or the result of conscious
indifference.30

These rules avoid the problematic holdings and statements in
Barber and Southland.

For example, contrary to the ruling in

I
I

Barber, it seems self-evident that, without requiring
prerequisites, the trial court should be able to consider
admissions by the affiants themselves, admissions made during
cross-examination at a hearing on the motion for new trial.
Before Barber, no Texas court had established prerequisites for

40

cross-examination of witnesses called by the other side,31 and it
would seem extremely unjust if affidavit testimony need be taken
as true in the teeth of the affiant's live admission or testimony
during cross-examination indicating the affidavit testimony was
not actually true.

Likewise, contrary to the apparent ruling by

the majority in Southland, it seems unjust to accept artfully
worded affidavits on the conscious indifference issue if evidence
is offered (at least by the time of the hearing on the motion for
new trial) to controvert the affidavits. Finally, it seems unjust
to exalt form over substance as does the dissent in Southland in
opining that a mere request for a hearing automatically negates
the force of the movant's affidavits.

I
I

According to the views expressed in Barber and Southland, the
key issue seems to be form and not substance. According to the
Supreme Court's views, however, as reflected in-the Strackbein
opinion read as a whole, the key issue seems to be the absence or
presence of controverting facts of any kind on the issue of
conscious indifference, whether these facts are in the movant's
affidavits themselves and reflect internal inconsistencies; or
whether the facts alleged in the movant's affidavits are
inconsistent with facts alleged in opposing affidavits; or whether
facts alleged in the movant's affidavits are inconsistent with'
facts established other than by affidavit, for instance, during
live testimony at the evidentiary hearing. The facts developed as
of the time of the hearing should control.

There should be and usually is a "symmetry" in the risks of
any given action in litigation. For example, if an advocate calls
a witness to prove a favorable fact, X, the witness may admit Y,
which is unfavorable.

Likewise, if the advocate's opponent calls

a witness to prove Y, which favors the opponent, the witness may
prove X, which disfavors the opponent.
Similarly, if the advocate does not call a witness to prove
X, the factfinder may consider other evidence to be too weak to
support the advocate's position on X. Likewise, if the opponent
fails himself to call the advocate's witness adversely, the
factfinder may find other evidence to be strong enough to support
the advocate's position.
The views expressed by the San Antonio court in Southland and
Barber alter the natural symmetry of risks with respect to
witnesses called or not called in connection with an attemptto _

I
effect the setting aside of a default judgment. The majority view

(

in Southland, for instance, if read literally, eliminates entirely
the risk in a movant's decision not to call witnesses live to
prove the absence of conscious indifference. This is true

'

because, according to the Southland majority's view, the movant's
witness(es)' affidavit testimony must be taken as true and, as

I

.long as the affidavit is artfully worded, the trial court must
grant the motion for new trial.
Likewise, the dissent in Southland, if read literally,
eliminates entirely the risk in the nonmovant's decision not to
call or to depose the movant's witness(es)

on the conscious

indifference issue.

according to the

This is true because,

I

Southland dissent's view, the nonmovant, simply by requesting a

(

hearing, can force the movant to call his witness(es) live to
prove the absence of conscious

indifference.

Similarly, the majority opinion in Barber, if read literally,

^

eliminates entirely the risk in the movant's decision
affirmatively to call witnesses live at the hearing to prove the
absence of conscious indifference.

This is true because, as long

as the nonmovant files no controverting affidavits, nothing the

t

movant's witnesses say can be used against the movant.

,

An argument that the views in Southland and Barber destroy

"symmetry of risks" in litigation is, at bottom,

an argument that

the views are unfair. The following rule is proposed as a
reasonably fair guideline for defending and opposing default
judgments.

^

It is respectfully commended for consideration by the

State Bar Advisory Committee on the Rules of Civil Procedure.
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Rule 329c Motions to Set Aside Default Judgments

Rule 329b and the following rule shall be the exclusive rules
applicable to motions for new trial designed to-effect the setting
aside of a default judgment:
(a)

The motion must be supported by affidavit testimony
alleging facts within the personal knowledge of the
affiant reflecting that the default was.not intentional
or the result of conscious indifference; that the movant
has a meritorious defense to the action; and that
setting aside the default will not prejudice the
nonmovant except by depriving him of the default
judgment;

(b)

The trial court can require a hearing on the motion for
new trial on any just terms consistent with this rule
and Rule 329b; and the trial court must hold a hearing
on the motion for new trial if requested by the movant
or the nonmovant, but the mere holding of a hearing
shall have no effect on the evidentiary value of
affidavits filed prior to the hearing;

(c)

The movant's affidavit testimony may be controverted by
affidavits (which, for the purposes of this rule,
constitute evidence if filed prior to the hearing)
reflecting personal knowledge of relevant facts or by
other evidence of facts which would be admissible at
trial under the Rules of Evidence, but the filing of
opposing affidavits shall not be a prerequisite to the
introduction of evidence at the hearing;

00173

(d)

If the movant's affidavit testimony is not controverted
by any facts proved prior to or during the hearing, if
any, or prior to the ruling on the motion for new trial
if no hearing is held, and the testimony otherwise is
sufficient to satisfy the requirements of subsection (a)
of this rule, the trial court must grant the motion and
set aside the default judgment on such terms as it deems
just; and
If the movant's affidavit testimony is controverted in
the manner and at the time(s) permitted in this rule,
the trial court must find the facts and render a
decision consistent with those findings and.the
requirements of subsection (a) of this rule.

c
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RULE 534. ISSUANCE AND FORM OF CITATION

a.
Issuance.
When a claim or demand is lodged with a
justice for suit, the clerk, when requested, O^ shall forthwith
issue a,fpY^thPA,tA/ citations and deliver the citation as directed
by the requesting party.
The party requesting citation shall be
responsible for obtaining service of the citation and a copy of
the petition if any is filed.
/fp/r//tjlM /0^f
p,r/1JEyf1ffqJqr^Vq^

shall state the number of the suit, the names of all the parties
to the suit, and the nature of plaintiff's demand, and shall be
dated and signed by the justice of the peace.
Upon request,
separate or additional citations shall be issued by the clerk .
b.
Form.
The citation shall ( 1) be styled "The State of
Texas," (2) be signed by the clerk under seal of court, (3)
contain name and location of the court, ( 4) show date of filing
of the p etition if any is filed, ( 5) show date of issuance of
citation, ( 6) show file number, ( 7) -show names of parties, (3) be
directed to the defendant, (9) show the name and address of
attorney for plaintiff, otherwise the address of p laintiff, (10)
contain the time within which these rules require the defendant
to file a written answer with the clerk who issued citation, (11)
contain address of the clerk, and (12) shall.-notify the defendant
that in case of failure of defendant to file an answer, judgment
by default may be rendered for the relief demanded in the
petition.
The citation shall direct the defendant to file a
written answer to the p laintiff's petition on or before 10:00
a.m. on the Monday next after the ex p iration of ten days after
the date of service thereof.
The requirement of subsections 10
and 12 of this section shall be in the form set forth in section
c of this rule.

I
I
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Notice.
C.
The
citation
shall
include
the
following
notice to the defendant: "You have been sued. You may em p loy an
attorney.
If you or your attorney do not file a written answer
with the clerk who issued this citation by 10:00 a.m. on the
Monday next following the ex p iration of ten days after you were
served this citation and petition, a default jud g ment may be
taken against you."
d.
Copies.
The party filing any pleading u p on which
citation is to be issued and served shall furnish the clerk with
a sufficient number of copies thereof for use in servin g the
parties to be served, and when copies are so furnished the clerk
shall make no charge for the co p ies.

7
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WHO MAY SERVE AND METHOD OF SERVICE

(a)
Citation and other notices may be served anywhere by
(1) any sheriff or constable or other person authorized by law
or, (2) by any person authorized by law or by written order of
the court who is not less than eighteen years of age. No person
who is a party to or interested in the outcome of a suit shall
Service by registered or certified mail and
serve any process.

citation by publication shall,

if requested, be made by the clerk

of the court in which the case

is pending.

The order authorizing

a person to serve process may be made without written motion and
no fee shall be imposed for issuance of such order.

(

(b)
Unless the citation or an order of the court otherwise
directs, the citation shall be served by any person authorized by
this rule by
(1)
delivering to the defendant, in person, a true copy of
the citation with the date of delivery endorsed thereon with a
copy of the petition attached thereto, or
(2) mailing to the defendant by registered or certified
mail, return receipt requested, a true copy of the citation with
a copy of the petition attached thereto if any is filed.
Upon motion supported by affidavit stating the location
(c)
of the defendant's usual place of business or usual place or
abode or other place where the defendant can probably be found
and stating specifically the facts showing that service has been
attempted under either (a)(1) or (a)(2) at the location named in
the
court
successful,
may
but
has
been
affidavit
such
not
authorize service
(1)
by leaving a true copy of the citation, with a copy of
the petition attached, with anyone over sixteen years of age at
the location specified in such affidavit, or
or
other
affidavit
any
other
manner
in
that
the
(2)
evidence before the court shows will be reasonbly effective to
give the defendant notice of the suit.

Uo1a3-A

536.

DUTY OF OFFICER OR PERSON RECEIVING AND RETURN OF CITATION

The
officer
or
authorized
person
whom
to
process
is
delivered shall endorse thereon the day and hour on which he
received it, and shall execute and return the same without delav
The return of the officer or authorized person executing the
citation shall be endorsed on or attached to the same; it shall
state when the citation was served and the manner of service and
be signed by the officer officially or by the authorized person.
The reutrn of citation by an authorized person shall be verified.
When the citation was served by registered or certified mail as
authorized by Rule 536, the return by the officer or authorized
person must also contain the return receipt with the addressee's
signature.
When the officer or authorized person has not served
the citation, the return shall show. the diligence used by the
officer or authorized person to execute the same and the cause of
failue to execute it, and where the defendant is to be found, if
he can ascertain.

Where citation is executed by an alternative method as
authorized by Rule 536, proof of service shall be made in the
manner ordered by the court.
No default judgment shall be granted in any cause until the
citation with proof of service as provided by this rule, or as
ordered by the court in the event citation is executed under Rule
536, shall have been on file with the clerk of the court ten
days, exclusive of the day of filing and the day of judgment.

I
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August 9, 1989

FEDERAL EXPRESS
Honorable Luther H. Soules, III
Chairman, Supreme Court Advisory Committee
SOULES & WALLACE
Tenth Floor
Republic of Texas Plaza
175 East Houston Street
San Antonio, TX 78205-2230
RE:

Standing Subcommittee on Rules 523-591 TRCP.

Dear Luke:
This material pertains to the request;.:,for.:..revision. of the
rules for issuance, service and return of citation in justice
courts (Rules 533-536) to conform them to the provisions of Rule
97-107 as amended, their counterpart rules for District and
County courts.
Following our meeting of July 15 I did not return
to the office until this week due to an extended absence for
business purposes and vacation.
In my absence I hand wrote a
letter, mailed it in and asked my staff to type and forward it to
each
member
of
this
subcommittee.
Given
the
logistical
difficulty of the process I reviewed the letter upon returning to
the office and with the exception of a few garbled phrases the
letter appears to have gone out and reflected the request made of
the subcommittee by the SCAC. However upon return I did not have
any substantive proposals from the members of the subcommittee
and it was not feasible to schedule a meeting prior to the SCAC
August 12 meeting.
I also know a number of our members are away
on vacation or otherwise. In order that this work does not lapse
I have taken the liberty of drafting some modifications of these
rules which are enclosed with this letter, and I pass them on to
you with the clarification that this should not be construed as
the work of the subcommittee nor expressing any preferences or
opinions of members of the subcommittee on this issue,
but
merely to put something before the Committee for discussion at
Saturday's meeting.
In formulating this product, I
take the liberty of making
certain presumptions.
(1) That there is a desire to have the
rules of citation in justice court proceedings be consistent

Honorable Luther H. Soules, III
August 9, 1989
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with, to the extent possible, the rules for citation in county
(2) That the procedures in district and
and district courts.
county courts are workable in justice courts.
(3)
That the
legislature has established an official clerk's office for the
justice courts which will be able to function similarly to the
district clerk and county clerk (which I have been informed of
(4)
and have not had an opportunity to confirm).
That the
for
material
it
have
this
before
desires
to
Supreme
Court
consideration along with all the'other rules to be considered for
and
forthcoming
pronouncement
of
rule
adoptions
the
If either presumption fails, then my work is off
modifications.
base and needs to be redone or tabled.
fact
that
My
further
complicated
by
the
situation
is
yesterday there was a death in my family and I understand
arrangements for a Saturday funeral are being considered and in
the event that it does occur this Saturday I will not be present
Therefore I will discuss these matters more
at the meeting.
extensively by this letter than perhaps ordinarily I would do,
since it appears I may not be able to be present Saturday to go
into a more lengthy explanation at the meeting. . What I hope to
do in this letter is explain what I have attempted to do in the
drafts and I do so with my usual precautionary statement that in
no way am I expressing a personal preference for how it should be
stated or done and certainly I take no pride in authorship and
request that the Committee take full liberty (as I am sure it
will) to deal with these matters Saturday.
Please refer to the rules for citation in district and
county courts Rules 99, 103, 105, 106 and 107 and juxtapose them
to the rules for citation in justice courts, 534, 536, and
collaterally 533 and 535. I start with former justice court rule
534 (I could not tell exactly the purpose or reason for 533 but
did not deal with it although it appears that 533 could be
eliminated presuming the other rule changes are made to pick up
any provisions in 533 as I believe has occurred with these
However you do not have anything in your
proposed changes).
materials on rule 533 and I pass these comments on merely as
advisory.

I

Rule 534 as existed has been modified by the proposed draft
to conform to the extent appropriate or possible to Rule 99.
Instead of the twenty day provision for filing an answer I kept
the ten day provision in justice courts with the presumption that
the ten day time period must have had some meaning and the
Also I
justice courts may want to retain the ten day provision.
had to bear in mind that the justice court rules allow for oral
I
pleading (Rule 525) and in fact appears to mandate such.

Honorable Luther H. Soules, III
August 9, 1989
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believe the preference would be to go to written pleadings but
since the oral pleadings provision is there I did not propose to
remove it yet that does have some impact on the citation rule. I
have
attempted to pick that up by language referencing the
petition "if any is filed" which you will see in several places
in the rule.
It appeared that rule 536 as modified should really be Rule
535 (and I will discuss the existing Rule 535 later).
Rule 536 (new 535) as modified attempts to combine Rules 103
and 107.
There is no particular reason for combining the two
rules except to cut down on the number of new justice court rules
and attempt to consolidate rules where possible.
New Rule 536 attempts to combine Rules 105 and 107, again
merely for the purpose of limiting the number of new rules in the
justice court rules.
Coming back to existing Rule 535 which I am proposing to
el i minate,
it
appears
that
the
rule
is
out
of
place
and
potentially either conflicts with or supplements existing Rule
537 having to do with appearance day and filing an answer.
To
the extent that any provision in Rule 535 needs to be preserved I
would suggest it be placed in Rule 537, yet I cannot determine
the benefit of 535 and therefore I have not drafted a rule to
amend 537,
and I would recommend deleting existing Rule 535 or
alternatively placing the rule under 537 as an amendment thereto.
Finally, I remind us that the ninety day provision in Rule
534
has
already
been
eliminated
by
previous
action
of
the
Committee this year and it does not appear in the new proposed
Rule 534 enclosed, yet we need to track down the old/new 534 in
the event these modifications are adopted in order that we do not
have two conflicting new proposals for Rule 534.
The reason for
the previous new proposed rule was the only mission previously
presented to this subcommittee was the question of eliminating
the ninety day provision and not the complete redrafting of the
rule which has now occurred.
I hope that these comments and this
the Committee in the Saturday meeting
unable to attend because of the funeral
not being with you to work on these rules
next time.

work will be helpful to
and in the event I am
I express my regret in
and hope to see you the
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Honorable Luther H. Soules, III
August 9, 1989
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Yours sincerely,

AnthonV J. Sadberry
AJS/stb

cc:

Justice Nathan L. Hecht, Supreme Court of Texas
(w/enclosure)
Members of Standing Subcommittee on Rules 523-591 TRCP
(w/enclosures

I

FRANKLIN S. SPEARS
C L. RAY

May 25, 1989

Mr. Luther H. Soules, III
Soules and Wallace

Republic of Texas Plaza, Tenth Floor
175 East Houston Street
San Antonio, Texas 78205-2230
Dear Luke:
I find no provision in the appellate rules for substitution
of parties except Rule 9. That rule does not cover the situation,
quite common in these hard times, in which a new entity (like the
FDIC C or the FSLIC) succeeds to the interest of a party on appeal.
rhaps an amendment to Rule 9 should be considered at the May
meeting of the Advisory Committee.
C Texas Rule of Civil Procedure 749c requires a pauper appellant
in a forcible detainer case involving non-payment of rent to
deposit one rental period's rent into the court registry to perfect
the appeal.
This deposit is not in the nature of a supersedeas,
hich is provided for in Rule 749b. A pending case challenges the
Walker v. Blue Water Garden
constitutionality of Rule 749c.
Apartments, C-7798.
This may be another problem we want to
discuss.
Finally, a local justice of the peace recently complained of
inconsistencies in the requirements for service of citation under
Rules 99-107 and 533-536 of the Texas Rules of Civil Procedure.
He suggested that the latter rules were simply overlooked when
changes in the former rules were made.
As always, the Court is grateful to you for your dedicated
assistance in developing our Rules.

Rule 82.

Judgment on Affirmance or Rendition in a Civil
Case

When a court of appeals affirms the judgment or decree of
the court below, or proceeds to modify the judgment and to render
such judgment or decree against the appellant as should have been
rendered by the court below, it shall render judgment against the
appellant and the sureties on his supersedeas bond, if any, for
the performance of said judgment or decree, and shall make such
disposition of the costs as the court shall deem proper, rendering judgment against the appellant and the sureties on his appeal
or supersedeas bond, if any, for such costs as are taxed against
him.

[NEW RULE)
Rule 82a

When a court of appeals reverses the judgment or decree of
the court below, or proceeds to modify the judgment and to render
such ludament or decree in favor of the appellant as should have
been rendered by the court below, it shall render iudgment in
favor of the appellant for the performance of said iudqment or
decree, and shall make such disposition of the costs as the court

orderina the clerk

of

the court o

ea 1 s

the

district clerk to abstract and enforce the judgment of the court
of appeals as in other cases.

G0i 86

[NEW RULE]

Rule 82a.

Modification of Security or Recordation of

Judgment on Alteration of Judgment In a Civil Case.
(a)

When the judgment of the court of appeals alters the

iudgment of the court below, upon fifteen days after the
rendition of such judgment if no motion for rehearing is
timely filed or upon the overruling of all timely filed
motions for rehearing, any party to the agpeal may file a
certified copy of the judgment of the court of appeals with
the clerk of the court below. The filing of such judgment
will alter the existing -iudgment in the cause during the
pendency of the appeal effective ten days following such
filing.

The filing of such judgment is a proper basis for

exercise of the trial court's continuing jurisdiction under
Rule 47(k) of these Rules.
(b)

Following filing of the judgment of the court of

appeals according to Paragraph (a) of this Rule, the trial
court shall within ten days after motion by any party specify
the form of an instrument for recordation under Chapter 52 of
the Propertv C-ode to reflect the alteration of the judament.
The trial court may direct the signature of any party or the
attorney of any party on such an instrument as necessary to
comply with Section 52.005 of the Property Code. The trial
court may impose any sanctions provided by Rule 215-2b of the
Texas Rules of Civil Procedure for the failure of the parties
to agreein good faith to the form of the instrument.

- 1 -

c

The trial court's order or failure to act within the

time period provided in Paragraph (b) of this Rule is subjectto review by a motion to the court of appeals. Such motions
shall be heard at the earliest Practical time. The appellate

emporar

d^rs within th

scope of Paragraph (b) of this Rule as it finds necessary to
preserve the rights of the parties
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M E M O R A N D U M

To:
From:
Date:
Re:

Members of Supreme Court Advisory Committee
R. Doak Bisho_p
July 31, 1989
Proposed Draft Rule 82a, Texas Rules of Appellate
Procedure

At the meeting of the Committee on July 15, 1989, we
discussed a proposed draft Rule 82a to deal with potential
problems of insufficient security for a prevailing
plaintiff-appellant that can arise after the Court of Appeals
has modified the judgment of the trial court and before the
ultimate resolution of the appeal. I was asked to revise the
draft in response to a concern of Harry Tindall regarding a
prevailing defendant-appellant.
In order to provide a
proposed rule that is neutral for both plaintiffs and
defendants, and also consistent with the existing procedural
devices relating to trial court judgments, I have proposed an
alternate draft.
This memorandum will discuss, first, the
nature of the problem that we are addressing, and second,-the
text of the proposed rule.
I.

C

NATURE OF THE PROBLEM

When a final judgment is entered in the trial court,
existing procedural rules provide a variety of steps that can
be taken to secure the plaintiffs' ultimate rights in the
judgment while also protecting the rights of the defendant to
obtain appellate review of the judgment before satisfying the
judgment.
These existing procedures include abstracting the
judgment under Chapter 52 of the Property Code and obtaining
writs of execution and turnover orders, unless the judgment is
superseded under Rules 47 and 49 of the Texas Rules of
Appellate Procedure.
The problem arises from the fact that a trial court
judgment may be effectively altered by the judgment of the
Court of Appeals, but the steps taken at the trial court level
to protect both parties' rights relating to the original
judgment may be irrevocable pending the ultimate resolution of
the appeal through the Texas or United States Supreme Court.
It would seem fair and equitable that the judgment as revised
by the Court of Appeals deserves the same procedural "respect"
as the initial judgment of the trial court.
The problem could arise in two equally likely paradigm
scenarios.
First, a plaintiff-appellant who received a take
nothing judgment at trial might have judgment rendered in his
or her favor on appeal; that prevailing plaintiff-appellant
should be entitled to abstract the revised judgment and
execute on it unless it is properly superseded. Second, a
defendant-appellant who lost a substantial judgment at trial
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might have judgment rendered in his or her favor on appeal;
that prevailing defendant-appellant should be entitled to the
release of any abstracts of judgment and to the release of any
supersedeas bond that was posted.
The general approach of the proposed rule is not to
provide the Court of Appeals with procedural mechanisms to
take the required steps to respond to all of the possible
variations on the two scenarios described. Rather, the
proposed rule provides the district court and the parties with
an opportunity to make further use of existing post-judgment
procedures in the district court in light of the revisions to
the judgment by the Court of Appeals. I believe that there
are two advantages to this approach: (1) it ensures
consistency with existing post-judgment procedures, and (2) it
provides for handling these issues in the first instance in
the trial court, rather than the Court of Appeals, while
preserving appellate review for those hopefully-rare instances
in which it is required.
II. PROPOSED DRAFT RULE 82a

Paragraph (a) of the proposed rule
Paragraph (a).
provides the basic mechanism for making the revised judgment
of the Court of Appeals the "effective" judgment during the
pendency of the appeal by permitting filing a certified copy
of the judgment with the district court after time for
rehearing has expired or after timely motions for rehearing
have been overruled. The intent of this paragraph is that by
making the revised judgment the "effective" judgment in the
district court, the district court would then have at its
disposal all of the existing post-judgment procedures to
protect the parties' interests.
In particular, a plaintiff with a favorable judgment in
the district court is entitled to abstract the judgment and
obtain writs of execution and turnover orders unless the
judgment is properly superseded. By making the judgment as
revised by the court of appeals the "effective" judgment,
those rights would attach to.the revised judgment, rather than
the original trial court judgment. Conversely, once the
revised judgment was filed, a plaintiff would be at risk
attempting to abstract or execute on the original judgment
(alterations to existing abstracts are addressed in paragraphs
(b) and (c) of the proposed rule).
The last sentence of paragraph (a) makes clear that the
filing of the appellate court judgment invokes the district
court's existing authority under Rule 47(k) to revisit the
appropriate supersedeas bond amount to reflect changed
circumstances during the pendency of the appeal. Under the
authority of Rule 47(k), the district court would presumably
adjust the level of security upward to reflect an appellate
judgment in favor of plaintiff and downward to reflect an
- 2 -
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appellate judgment in favor of defendant. Appellate review of
such determinations is already provided under Rule 49 and need
not be separately considered in this Rule.

(

No separate treatment of a prevailing plaintiff's right to
obtain writs of execution or turnover orders is needed. Under
the first portion of Paragraph (a) the revised judgment is the
"effective" judgment, and all available post-judgment
procedures would apply to that judgment unless it were
properly superseded under Rule 47(k).
The ten day period
after filing and before the revised judgment becomes effective
should provide a losing defendant-appellee adequate time to
take steps to supersede the revised judgment before any
execution would be available under the revised judgment.
Paragraphs (b) and (c), Paragraphs (b) and (c) deal with
possible problems caused by the need to abstract a revised
judgment in favor of a plaintiff-appellant or to reflect a
reduced security interest of a losing plaintiff-appellee.
Because the process of obtaining a lien through an abstract of
judgment is specifically controlled by Chapter 52 of the
Property Code, some specific treatment is required in the Rule.
Normally, the issuance of an abstract of judgment is a
ministerial act performed by the district clerk under the
authority of Section 52.002 of the Property Code in compliance
with the requirements as to form of Section 52.003 of the
Property Code.
Given that appellate opinions may sometime
direct modifications of judgments without expressly providing
in capsule form the contents of a revised judgment, it seems
unrealistic to expect the district clerk's office to
synthesize the terms of the original judgment and the judgment
of the Court of Appeals into an abstract of judgment.
Accordingly, Paragraph (b) gives the district court the
authority on motion to specify the terms of such an abstract
based on the revised judgment of the Court of Appeals.

C

The presumption is that while a clerk may not be able to
combine the revised judgment of the Court of Appeals with the
original judgment, that is a relatively e'asy matter for
counsel and upon which counsel should almost invariably reach
agreement.
Thus, although the power is expressly provided to
the district court to enter an order dictating the contents of
an abstract of the revised judgnment, this should be almost
always in the form of an agreed order; even though opposing
counsel may not agree with the merits of the judgment of the
Court of Appeals, there should be little room for disagreement
as to the effect of that_judgment. To encourage such
agreement, the district court is empowered to impose sanctions
for failure to agree in good faith as to the form of the
abstract.
Chapter 52 of the Property Code does not provide an
express provision for alteration of an abstract of judgment to
- 3 -

00!02

I
I
I
I
I
I
41
I
I
I

I
I
I
I

I
I

reflect a changed judgment on appeal. Section 52.005(2),
however, does provide a mechanism for filing a release of an
abstract; because that section requires that such a release be
signed by the lienholder or his or her attorney, Paragraph (b)
permits the trial court to require compliance with the
statutory requirements of Section 52.005(2) of the Property
Code.
Thus, on an appellate judgment vacating a prior
judgment for plaintiff in whole or in part, the district court
could then provide for a release of any previously filed
abstracts and the filing, as needed, of a new abstract
reflecting a judgment affirmed or rendered for plaintiff, if
any.
In order to preserve the rights of the parties, the
district court is required to act on such a request within ten
days, i.e., the same ten day period that is available before a
filed appellate judgment becomes the "effective" judgment.
Paragraph (c) essentially tracks the provisions of Rule
49(b).
It permits appellate review of an order specifying the
contents of an abstract and for cases of emergency permits the
court of appeals to make temporary orders relating to
abstracts.

- 4 -
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Rule 90.

Opinions, Publication and Citation

(a)

Decision and Opinion. [No change.]

(b)

Signing of Opinions. [No change.]

(c)

Standards for Publication. [No change.]

(d)

Concurring and Dissenting Opinions. [No change.]

_(e)

Determination to Publish.

A majority of the justices

.participating in the decision of a case shall determine, prior to
the time it is issued, whether an opinion meets the criteria for
publishing, and if it does not meet the criteria for publication,
the opinion shall be distributed only to the persons specified in
Rule 91, but a copy may be furnished to any interested person.- On
each opinion a notation shall be made to "publish" or "do not

(

publish."

Rehearing.

(g)

[No change.]

Action of Court En Banc. The court en banc may modify

or overrule a panel's decision with regard to the signing or
publication of the panel's opinion or opinions in a particular
case.

A majority of justices shall determine whether written

opinions handed down by the court en banc shall be signed by a
justice or issued per curiam, and whether they should be published.

00194
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an opinion
previously unpublished shall forthwith be released for publication,
if the Supreme Court so orders.
(i)

Unpublished Opinions. [No change.]
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TELEFAX
ATTORNEYS-AT-LAW
A PROFESSIONAL CORPORATION

SAN ANTONIO

July 18, 1989

Mr. Russell McMains
Edwards., McMains & Constant
P.O. Drawer 480
Corpus Christi, Texas 78403
Re:

TRAP 90, 181

Dear Rusty:
Enclosed please find a copy of proposed changes to TRAP 90
and 181 submitted by Justice Nathan L. Hecht. Please be prepared
to report on this matter at our next SCAC meeting. I will
include the matter on our next agenda.
'
As always, thank you for your keen attention to the business
of the Advisory Committee.

LHSIII/hjh
Enclosure
cc:
Justice Nathan L. Hecht

Honorable David Peeples

May 15, 1989

Luther H. Soules III, Esq.
Soules & Wallace
Republic of Texas Plaza, 19th Floor
175 East Houston Street
San Antonio TX 78205-2230
Dear Luke:
Please include on the Advisory Committee's next agenda the
following issues which have arisen recently during conferences of
the Supreme Court:
Regarding TRCP 267 and TRE 614: May "the rule"
1.
be invoked in depositions?
Should there be general
2.
Regarding TRCP 330:
Should
rules for multi-district litigation generally?
there be rules prescribing some sort of comity for
litigation pending in federal courts and courts of other
states?
2.
Regarding TRAP 4-5: Should the filing period
be extended when the last day falls on a day which the
court of appeals observes as a holiday even though it is
not a Saturday, Sunday, or legal holiday.?.
3.
Regarding TRAP 84 and 182(b): Should an appellate court be authorized to assess damages for a frivolous appeal against counsel in addition to a party?
4.
Should the courts of
Regarding TRAP 90(a):
appeals.be required to address the factual sufficiency
of the evidence whenever the issue is raised, unless the
court of appeals finds the evidence legally insufficient?

Regarding TRAP 1 0
What is the effect of
5.
.
filing an application for writ of error before a motion
for rehearing is filed and ruled upon by the court of,

00197

Luther H. Soules III, Esq.
May 15, 1989 -- Page 2

appeals? Does the court of appeals lose jurisdiction of
the case immediately upon the filing of an application
for writ of error, or may the appellate court rule on a
later-filed motion for rehearing, even if the ruling
involves a material change in the court's opinion or
judgment? See Doctors Hospital Facilities v. Fifth Court
of Appeals, 750 S.W.2d 177 (Tex. 1988).
Two additional matters I would appreciate the Committee
considering are whether to incorporate rules on professional
conduct,
such as those adopted in Dondi Properties Corp. v.
Commercial Savings and Loan Ass'n, 121 F.R.D. 284 (July 14, 1988),
and whether the electronic recording order should be included in
the rules.
Also, please include on the agenda the issues raised in the
enclosed correspondence.
Thank you for your dedication to the improvement
rules
Sincerel

L
oo!9a

of Texas
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March 2, 1989

Honorable Mary M. Craft, Master
314th District Court
Family Law Center
4th Floor

1115 Congress
Houston, Texas 77002
Dear Master Craft:
Chief Justice Phillips has referred to me, as the Justice
having primary.responsibility for oversight of the rules, your very
insightful letter regarding indigent civil appeals.

I hope if you have additional suggestions you will feel free
to let me know.

Sincerely,

Nathan L. Hecht
Justice
NLH: sm
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Mr. Thomas S. Morgan
2500 N. Big Spring
Suite 120
79705
Dear Tom:

C

An indi.gent's appeal in a criminal case differs from that
in a ci.vi.l case in that a crimi.na l appel 1 an t is only required to
file a written notice of appeal in the trial ::ourt wi.thi.n 30 days
The clerk is
of the judgment's signi.ng.
T.R.App.P. 41(b)(1).
requi.red to forward a copy of the notice of appeal to the
appellate court and the attorney for the state. T.R.App.P.
40(b)(1).
A pauper's affidavit requesting a free statement of
facts may be f i_ 1 ed in the tria 1. court within the same 30-day
period.
T.R.App.P. 53(j)(2).
Apparently the pauper's affidavit
is seldom challenged, especially if appellant had appointed trial
counsel.
This procedure in indigent criminal appeals is substantially different from that in ci.vil indigent appeals.
THE PROCESS IN INDIGENT CIVIL APPEALS
Presently, the procedure for appeal. on behalf of an

1."
An affidavit of inability to pay .::osts (as an alternative to a cost bond) must be fi.lE:d by appellant with the clerk
of the trial. court wi.thi.n 30 days after si.gning of the order which
is being appealed. T.R.App.P. 40(a)(3)(A). Appeal is then perfected.
T.R.App.P. 41(a)(1).

2.
Notice of the filing cE appellant.'s affidavit must be
given by appellant to the opposing party or his attorney and to
the court reporter of the court in which the :^-ase was tried within

L
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Mr. Thomas S. Morgan
February 9, 1989
Page 2

two days after the filing. Wi_thout notice the appellant "shall
not be entitled to prosecute the appeal without paying the costs
or giving security therefor." T.R.App.P. 40(a)(3)(B).
3.
Any contest to the affidavit (by a party or court
officer) must be filed within 10 days after notice is received.
If a contest is filed a hearing is set_by the court and notice
given by the clerk. T.R.App.P. 40(a)(3)(C). The court must rule
against the affidavit by signed order within 10 days of filing of
the contest or the affidavit is taken as true. T.R.App.P.

THE PROBLEMS
At first glance these rules would appear to facilitate
indigent appeals, but the opposi.te is true. As you point out,
many attorneys who practice primarily criminal law, or ci.vil. law
for paying clients, are not familiar with the procedure and
inadvertently lose their right to appeal.
The possi.bi.l.i.ty of losing a right to appeal because of
failure to give proper notice is obvious from the cases you
mentioned and others. For example, In re V.G., 746 S.W.2d 500
(Tex. App.--Houston [1st Dist.] 1988, no wri.t), followed the
Corpus Christi. court's decisions in In re R.R. and In re R.H. In
V.G. an indigent's appeal from a certi.fi.cati.cn judgment was
dismissed because the state's attorney di.d not receive the two-day
notice that a pauper's affidavit had been filed. Reading between
the lines in V.G., it is possi.ble the D.A. actually knew of the
filing of the pauper's affidavit and chose not to file a contest
in the trial court.

You may also have come across the Texas Supreme Court case
of Jones v. Stayman, 747 S.W.2d 369 (Tex. 1987),^a per curi.am
mandamus deci_si.on which seemed to provide some hope that notice
requirements would be construed with flexibility. The trial court
in this termi.nation case had neglected to sign an order determining the contest or extending the time wi.thi.n 10 days of filing
the contest.
The state contended that a letter sent to the court
reporter one day after the affidavi.t of inability was filed
stating counsel's intention to request a free statement of facts
The Court stated
was i.nadequate under T.R.App.P. 40(a)(3)(B).
that the letter, though "not a mode] of precision" sufficiently
fulfilled the purpose of the rule. The Court further noted that
1) the letter was timely mailed, and 2) the court reporter was
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Mr. Thomas S. Morgan
February 9, 1989
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present at the hearing and di.d not object to lack of proper
notice.
A recent case from Houston, Wheeler v. Baum, No. 01-8800919-CV, is presently pending before the Supreme-Court. Application for leave to file writ of mandamus was granted on February
2, 1989, docketed as No. C-8194. This is a termination case from
the First Court of Appeals in which the trial judge di.d not sign
the order determini_ng the contest wi.thi_n the required 10 days from
the date of contest. The court of appeals relied on Bantuelle v.
Renfro, 620 S.W.2d 635 (Tex. CiV. App.--Dallas 1981 no wri.t), and
In re V.G., supra, and held that "giving of the 2-day notice to
the court reporter is mandatory and absent the notice, the
appellant cannot prosecute an appeal without paying costs or
giving security.
An objection at the hearing is not necessary
because if no notice is given, a hearing is not requi.red."
Interestingly, the real party in interest, Harris County
Children's Protective Services, received its notice and fi.]ed a
contest, but objected to the lack of notice to the court reporter.
No testimony was taken on the meri.ts of the i.ndi.gency claim of
appellant.
A similar case is Furr v. Furr, 721 S.W.2d 565 (Tex.
App.--Amari.ll.o 1986, no wri_t).
The absurdity of the court reporter notice requirement is
demonstrated by Matlock v. Garza, 725 S.W.2d 527 (Tex. App.-Corpus Christi. 1987, no wri_t), deci.ded by the same court that gave
us In re R.R. and In re R.H. In dismissing the appeal because the
court reporter di.d not receive the two-day notice, the court found
that handing the court reporter the affidavit to be marked as an
exhibit during the hearing on the contest did not constitute
personal service, reasoni.ng that the court reporter cannot be
expected to read every exhibit so presented. Id. at 529.

An i.nsidious aspect of the indigency appeal procedure is
that notice of filing the affidavit must be actually received by
the opposing party and the court reporter wi.thi.n two days, or on
the next business day following two days, unless it is mailed. In
Fellowship Missionary Baptist Church of Dallas, Inc., v. Sigel,
749 S.W.2d 186 (Tex. App.--Dallas 1.988, no wri.t), the court.of
appeals raised the notice issue on its own motion. It found that
the allegations in the affidavit of inabi.li.ty to pay costs should
be taken as true because the trialcourt had sustained the
contest, but failed to enter a timely written order. However, in
calculating whether appellant had properly used the "mai]box
rule," T.R.App.P. 4(b), in delivering its notice to the court

Mr. Thomas S. Morgan
February 9, 1989
Page 4

reporter, the court ruled that since the affidavi.t was filed on
Thursday, the last day to serve the reporter was Monday. Appellant mailed the notice on Monday, and it was one day too late.
Had it been mailed on Sunday, whether postmarked or not, it would
have been valid service. The court construed T.R.App.P. 4(b) to
require that depositing a document in the mail one day before the
last day of the period for taking action was a "condition precedent" for triggering the extension provided by rule 5(a) for
mailed documents.
Because notice to the court reporter was untimely the appeal was dismissed, even though no objection was made
in the trial court by anyone.
THE FLAWS

First, two days is simply too short a time to get notice
out.
Some Monday and Friday holidays are federal but not state,
or county but not federal, etc. Secretaries (and lawyers) neglect
to go to the post office on Fri.day, and wai.t until Monday to send
the mai.l.
Second, why is notice to the court rEporter required at
all?
The reporter is not a party to the suit, is not an attorney,
and does not have the benefit of legal counsel to assist in a
contest.
In fact, I have not come across any reported case in
which a court reporter filed a contest, althcugh this is the
Jones v. Stayman, supra.
sta-ted basis for requiring notice.
Presumably the court reporter, after notice, can contest providing
a statement of facts for no additional compensation. Although
pai.d a regular salary, they are required to prepare a free
statement of fact in any indigent's civil appeal. T.R.App.P.
53(j).
In criminal cases, T.R.App.P. 53(j) (2), and Title 3 i.ndi.gent appeals, Tex. Fam. C. sec. 56.02(b)(c), the trial judge sets
the amount of payment to the court reporter which is pai.d from the
county general fund.
Further, if a non-indigent appellant perfects an appeal,
the bond or.cash deposit only has to be fi.led in the statutory
amount of $1,000.00, unless the ccurt fixes a different amount
upon its own motion or motion of either party or any interested
officer of the court. T.R.App.P. 40(a)(1), 46. No notice is
required to be given to the court reporter, although it is a rare
case indeed when this amount will cover the cost of preparing a
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statement of facts.
Third, the appellate courts' treatment of the notice
provisions as quasi-jurisdictional, and not subject ei.ther to
waiver or the harmless error rule, goes against the grain of
modern procedure.
Absent a showing of harm by the state's attorney or the court reporter, the failure of the appealing
indigent to give notice of intent to seek an appeal without
posting-a cost bond should never result in loss of the appeal.
The language of T.R.App.P. 40(a)(3)(B) has been construed far too
.strictly by ignoring the possibility that lack of notice is either
non-waivable or harmless, or that actual knowledge of filing the
affidavit is sufficient "notice."
PROPOSED SOLUTIONS

My experience indicates that the majority of attempted'
indigent appeals are dismissed for lack of jurisdiction because of
failure to comply with notice requirements. I agree with your
proposal to liberalize the requirements and suggest the followi.ng
addi.ti.onal proposals for your consi.derati.on:
1.
Amend T.R.App.P. 40(a)(3)(A) by adding: "The affidavit of inability to pay costs on appeal shall be in the form
specified in Rule 145 of the Texas Rules of Civil. Procedure."
2.
Amend T.R.App.P. 40(a)(3)(B) to provide that the civil.
notice requi.rement be the same as the criminal, i.e., that the
clerk notify opposing counsel of the filing of the affidavit of
inability, and eliminate altogether the requirement of notice to
the court reporter.
3. Amend T.R.App.P. 40(a) (3) (B) by deleting the language
following the semi-colon ("otherwise ....) and substituting the
fo l lowing :
"Should it appear to the court that notice has not been
given under this subsection the court shall di.rect the
clerk to notify opposing counsel and extend the time for
hearing an additional ten days after the date of the order
of extension."
This would be consi.stent with the provisions of T.R.App.P.
40(a) (3) (E) and 41(a)(2).

Mr. Thomas S. Morgan
February 9, 1989
Page 6

Instead of proposing that no bond or affidavit be
4.
filed (only notice of appeal be gi.ven), amend T.R.App.P.
40(a)(3)(D) and place the burden on the party contesting the
affidavit of inability to show appellant is able to pay costs in
any case in which an attorney was appointed to represent the
appellant in the trial court. (Even a criminal appellant is
required to f i l e a pauper's oath and request -:o waive bond.)
5.
"Upon proof that the appellant is presently receiving a
governmental entitlement based on indigency, the court
shall deny the contest. If the court sustains the contest
and finds that appellant is able to pay costs, the reasons
for such a finding shall be contained in an order.
Evidence shall be taken of the estimated cost of preparing
a statement of facts and transcript."
6.
Amend T.R.App.P. 51, covering the transcript on
appeal, by adding a provision requiring the c'erk to furnish a
free transcript on appeal if the appellant is found unable to pay
costs.
This should parallel T.R.App.P. 53(j);1), covering the
free statement of facts.
Given the historically irrational nature of attorney/
guardian ad litem.di.sti.ncti.ons, I don't thi.nk. it's useful to rely
on the cases which allow the guardian (but not the attorney) ad
litem, who appeals in his representative capaci.i.ty to do so
without filing a cost bond, cash deposit or affidavit in li.eu
thereof.

II
I

I look forward to seeing you in Austin on the 18th. If
you think these proposals merit further discussion, I would enjoy
getting together with you and anyone el.se interested in this issue
at a mutually convenient time.
Very truly yours,

I
I

/
MARY MANISFIELD CRAFT
MMC/cm

Oral argument has been scheduled in Wheeler v. Baum, for
P.S.
March 1, 1989 at 9:00 a.m. in the Texas Supreme Court.
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cc:

Mr. Robert O. Dawson
University of Texas
School of Law
727 E. 26th St.
Austin, Texas 78.705

cc:

Texas Supreme Court
Civil Rules Advisory Committee
c/o Hon. Thomas R. Phillips
Supreme Court Building
Austin, Texas 78711
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WAYNE I. FACAN
ASSOCIATED COUNSEL

May 17, 1989

Mr. Russell McMains
Edwards, McMains & Constant
P.O. Drawer 480

Corpus Christi, Texas 78403
Re:

Proposed Changes to Texas Rule of Appellate Procedure

Dear Rusty:
Enclosed please find a copy of a letter sent to me by
Justice Nathan L. Hecht regarding proposed changes to Rules 4, 5,
40, 51, 84, 90, 182(b), and 130(a). Please be prepared to report
on this matter at our next SCAC meeting. I will include the
matter on our next agenda.
As always, thank you for your keen attention to the business
of the Advisory Committee.
1--N

LUT ER H. SOULES III
LHSIII/hjh
Enclosure

cc:

Honorable Stanley Pemberton
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Rule 130.

Filing of Application in Court of Appeals

(a)

Method of Review. [No change.]

(b)

Time and Place of Filing. The application shall be filed

with the Clerk of the Court of Appeals within thirty days after the
overruling of the last timely motion for rehearing filed by any
party.

(

(c)

Successive Applications. [No change.]

(d)

Extension of Time. [No change.]

I
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PHIL STEVEN KOSUB
CARY W. MAYTON

SOULES & WALLACE
ATTORNEYS-AT-LAW
A PROFESSIONAL CORPORATION

TELEFAX
SAN ANTONIO

SAVANNAH L ROBINSON
MARC 1. SCHNALL •

June 21, 1989

Mr. Michael A. Hatchell
Ramey, Flock, Hutchins, Jeffus,
Crawford & Harper
P. O. Box 629
Tyler, Texas 75710-0629
Re:

Texas Rules of Appellate Procedure 130

Dear Rusty:
Enclosed please find a copy of proposed changes to TRAP 130
submitted by Justice Nathan L. Hecht.
Please be prepared to
report on this matter at our next SCAC meeting. I will include
the matter on our next agenda.
As always, thank you for your keen attention to the business
of the Advisory Committee.

LHSIII/hjh
Enclosure
cc:
Justice Nathan L. Hecht
Honorable David Peeples
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Rule 181.

Judgments in Open Court

In all cases decided by the Supreme Court, its judgments or
decrees wi l l be

arz^i:ci;unGd;:tYz^oug^i;::
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court; and the opinion of the court will be reduced to writing
in such cases as the court deems of sufficient importance to be
reported.

Where the court, after the submission of a case, is of

the opinion that the court of appeals has entered a correct
judgment, and that the writ should not have been granted, the court
may set aside the order granting the writ, and dismiss or ^^e
re

without.writing any opinion.

PHIL STEVEN KOSUB
GARY W. MAYTON
1.

SOULES F3 WALLACE
ATTORNEYS-AT-LAW
A PROFE551ONAL CORPORATION

TELEFAX
SAN ANTONIO
(512) 224-7073

IUDITH L RAMSEY
SAVANNAH L ROBINSON
MARY S. FENLON
GEORGE ANN HARPOLE
LAURA D. HEARD
RONALD I. JOHNSON

July 18, 1989

Mr. Russell McMains
Edwards, McMains & Constant
P.O. Drawer 480
Corpus Christi, Texas 78403
Re:

TRAP 90, 181

Dear Rusty:
Enclosed please find a copy of proposed changes to TRAP 90
and 181 submitted by Justice Nathan L. Hecht. Please be prepared
to report on this matter at our next SCAC meeting. I will
include the matter on our next agenda.
'
As always, thank you for your keen attention to the business
of the Advisory Committee.

LHSIII/hjh
Enclosure
cc:
Justice Nathan L. Hecht

Honorable David Peeples
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