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PROCEEDTINGS

CHIEF JUSTICE PHILLIPS: Good
morning, and welcome to the Supreme Court's
public hearing on the adoption -- proposed
adoption of new rules of civil and appellate
procedure. We very much appreciate your
interest in the rules of procedural law of the
State of Texas and your taking time to be here
to help give us the benefit of your thoughts on
what rules we should adopt and -- and how they
should read.

This is, frankly, a bigger crowd
than we had anticipated. It's going to
necessitate our proceeding, I think -- rather
than just letting everybody get up and give
their whole say, we will proceed by blocks of
rule numbers, and if you want to speak in that
area, then we will speak to it.

Also, we are recording -- we are
having these sessions reported. That is not
something new. We have 40 or 50 years of
reports on the Supreme Court Rules Advisory
Committees, and those are very helpful some-

times in interpreting the rules, and so we are
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also reporting for posterity these proceedings
today.

Since the court reporter does not
know all of you by name, please state your name
before you proceed to make any remarks so that
she will be able to have an accurate statement.
Why don't you state your name and home town so
that she will have an accurate statement of who
has said what in these proceedings.

Justice Nathan Hecht is the head
of -- he is the liaison with the Supreme Court
to the various rule-making advisory bodies that
help the Supreme Court promulgate its rules, so
Justice Hecht will preside over these
proceedings today, and I will turn it over to
him at this time.

JUSTICE HECHT: Thank you, Mr. Chief
Justice.

We want to begin by thanking our
Rules Advisory Committee for its hard work and
the proposals that they have laid upon the
table. Some of the members are here including
the chairman, Luke Soules, this morning, and
many of these -- this committee has in the past

served at its own expense and gives a lot of
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time and energy to the multitude of proposals
that the Court gets each year on changes in the
rules, and we thank them.

This is the first session that I

recall, at least in recent memory, in which the

Supreme Court has entertained direct comment on
proposed changes in the rules, so if we were a
little unsure as to how many would want to make
comments, we have received over 50 letters in
response to the invitation in the Bar Journal,
and, of course, we have a good number of you
here this morning.

The -- as the Chief Justice said, a
record is being made of these proceedings, as of
all committee proceedings, to help show some of
the discussion that goes into the changes that
are made.

Besides the proposed changes that
were printed in the Stéte Bar Journal, a number
of other projects are pending which some of you
wish to comment on today, too, by your forms
that -- on which you signed up.

One of those is the local rules
project: an effort to make some sense out of

the local rules and to consolidate them.
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Sealing of court records: that subcommittee of
the Rules Advisory Committee is proceeding in
its work and has a tentative proposal, I
believe, and is continuing to discuss it.

There is a long-term, ongoing
project to try to recodify the rules and
renumber them for simplicity's sake.

And then, of course, our ultimate
concern, which is to simplify the rules and
reduce the delay and expense in civil
litigation.

So the rules changes are proceeding
along different tracks, some fairly technical
and some fairly general; and you are welcome to
address any of those this morning.

I believe the best way to proceed is
to go through the proposed changes that were
printed in the State Bar Journal, and we will
take them by blocks of rules. If you wish to
comment on a specific rule when that block comes
up, we'll ask you to come to the end of the
table here and, as the Chief Justice said, state
your name and anybody that you are representing,
the city in which you reside, and then you are

welcome to make whatever comments you wish. And
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the Court may have some questions for you along
the way, as well.

I think the first block that it
makes sense to discuss are Texas Rules of Civil
Procedure 1 through 21lb, those rules. If --
whoever wishes to speak to rules -- Texas Rules
of Civil Procedure 1 through 21b, please come to
the witness chair. Who will be first?

MR. NIEMANN: May I approach the
bench, Your Honor?

JUSTICE HECHT: Yes, such as it is.

LARRY NTIEMANN,
appearing before the Supreme Court of Texas 1in
administrative session to consider proposed
changes to Texas Rules of Civil Procedure, Texas
Rules of Appellate Procedure, and Texas Rules of

Civil Evidence, stated as follows:

MR. NIEMANN: May it please the
Court, my name is Larry Niemann. I represent
the Texas Apartment Association, some 7,000
members in Texas, and the Texas Building Owners
& Managers Association.

I wish to compliment the committee
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for their hard work, but I also wish to register
a -- an objection and state my reasons to the
Court why we think that Texas Rule of Civil
Procedure No. 4 has gone a bit too far. That is
the rule in which the proposed change is for
time periods under five days to have weekends
and holidays not counted in the calculétion of
that time period. I have written a rather
comprehensive letter to the Court regarding
that, but let me try to summarize it.

The reason we are concerned is that
these -- Rule 4 has a very serious effect on --
an adverse effect on the eviction process,
forcible entries and detainers.

Just how important is this rule to
our industry and to the people of Texas is
exemplified by the fact that there are 900,000
civil cases filed in original jurisdiction
courts in Texas every year. Very surprisingly,
12 percent of that total, or 106,000 cases, are
forcible entry and detainer cases. So we're
talking about a very serious effect on a lot of
people in a lot of cases.

Now, how does the proposed change --

what is the basic reason, as I understand it,
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for the proposed change in Rule 4? And that is
to conform the calculation method to that of the
federal rules where weekends are not counted in
these short five-day time periods, and to
prevent lawyers from playing games where they
will deliver a five-day time period type notice
or pleading on a Friday afternoon, and the
opposing lawyer simply does not have time to
properly prepare and react.

My comments there are that this
game-playing problem does not exist in
evictions. Now, where does the five-day rule
come into evictions? Following the eviction
judgment, the rules require that there be a
mandatory five-day wait before the landlord can
get a writ of possession to execute on the
judgment he has just won. So after the landlord
wins, the tenant still gets to stay there five
more days before the landlord can get a writ of
possession to implement the judgment.

The other way it comes into effect
is that there can be no -- there is a five-day
time period for appeal by the tenant -- or by
the landlord, for that matter -- to the county

court following an eviction.
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10

Now, if this new rule is adopted --
if, for example, a judgment was granted on a
Friday, the Saturday and Sunday wouldn't be
counted. The next five days would count, but
the landlord couldn't get his writ of possession
until the Monday following, so that is expanding
a five-day rule into a nine-day rule. And the
same applies for the eviction: the five days to
nine days under those circumstances. And, of
course, it cuts back to seven days if the
judgment is rendered on a Thursday.

Now, unfortunately, in nearly all
evictions there are non-payment -- well, I would
say at least 90 or 95 percent of all evictions
are non-payment of rent evictions, and the
substantive effect of the proposed rule is to
give the tenants, as a practical matter, two to
four days more free rent. Theoretically, it is
not free rent, because the tenant is liable for
it, but as a practical matter in a non—paymeﬁt
of rent eviction, it is -- it is very seldom a
recovery of unpaid rent under those -- under
those circumstances. So you're affecting the
substantive pocketbook, so to speak, of the

landlord, and we think it is an unfair
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11

substantive effect to elongate the time for
getting the writ of possession and the time for
getting -~ for appealing the case.

JUSTICE HECHT: Mr. Niemann, you
have also commented on 749c --

MR..NIEMANN: Yes, Your Honor, 1
have.

JUSTICE HECHT: -- the requirement
of a deposit of one month's rent to perfect an
appeal even if the appellant is in forma
pauperis.

MR. NIEMANN: That's right, Your
Honor.

JUSTICE HECHT: And you say in your
letter that when this rule was promulgated, the
Supreme Court and the Texas Tenants Association
were both of the opinion that these rules were
unconstitutional.

MR. NIEMANN: Did I say
"unconstitutional”"?

JUSTICE HECHT: It seems a little
strange that -- I assume you meant that you
thought that they were both constitutional.

MR. NIEMANN: That was a very

serious typographical error, Your Honor, and I
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can't blame that --

JUSTICE HECHT: And then you add:
"No one has ever challenged the
constitutionality of these rules." Actually,
749c has been challenged, although the point was
not reached in our decision of Walker versus
Blue Water Garden Apartments.

But why, if a month's deposit is
required for supersedeas, doesn't that protect
you against the problem that you are concerned
about, which is the elongated holding-over
period?

MR. NIEMANN: No, Your Honor, I
don't think that a supersedeas bond is
applicable in an eviction appeal. The special
rules that apply to eviction appeals, I don't
think, apply -- don't bring in the supersedeas
bond. I -- I =--

JUSTICE HECHT: 749b does require a
month's deposit to supercede the FE and D
judgment and to hold over during the appeal. As
long as you have that protection, why do you
need also the deposit of a month's rent in order
to perfect the appeal when the appellant is in

forma pauperis and says he can't make the

ANNA RENKEN & ASSOCIATES
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deposit?

MR. NIEMANN: I understand. The
749b says that during the appeal rent shall
continue to be paid. It doesn't say that any
monies must be tendered in to the court as a
condition of appeal. And I think what we will
find is that if -- if we simply have a rule that
during appeal rents must continue to be paid,
then that is not self-enforcing; the tenant
doesn't pay the rent and what the landlord has
to do is to go to court, get a hearing, set it,
get a -- get a judgment to say "This tenant has
not continued to pay the rent, Your Honor;
therefore, we" -- "we want him out."

And we think that as a practical
matter what is going to happen is that following
an eviction, a very astute tenant is going to
say, "I'm a pauper. Even though I have lost my
case on non-payment of rent, I'll sign a
pauper's affidavit; and the judge certainly
can't disprove that I'm a pauper, and the
landlord can't disprove that I'm a pauper." And
we think as a practical matter there are going
to be frivolous appeals to the county courts

based on pauper.
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Now, I would say, Your Honor, that
several years ago when these rules regarding
pauper appeals and conditions for pauper appeals
were presented to the committee, they were, in

fact, initially drafted by the attorney for the

tenants -- I think it was Mr. Jim Piper
(phonetic) at the time -- and myself, and
thoroughly considered by the -- the Supreme

Court Advisory Committee.

And briefs were written at that time
and submitted to the committee, and I think both
the tenant lawyer and myself were of the
conclusion that requiring the payment of the one
rental period's rent in non-payment of rent
cases was a constitutional protection of the
landlord.

JUSTICE HECHT: Any other questions
of Mr. Niemann?

CHIEF JUSTICE PHILLIPS: What's your
solution to Rule 4? To just not make the change
at all, or make ~--

MR. NIEMANN: No, no.

CHIEF JUSTICE PHILLIPS: -- the five
days four days?

MR. NIEMANN: No. As I ~-- as I

ANNA RENKEN & ASSOCIATES
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requested in my letter, Your Honor, we think
that the appropriate solution would simply be to
carve out from Rule 4 the five-day time periods
contained in Rules 748 on a writ of possession,
and Rule 749, I think, a, b, ¢, and d, regarding
appeals of eviction cases. You have similarly
done that already in the proposed Rule 4 in that
you have carved out an exception for three days
when service is made by registered certified
mail.

JUSTICE HECHT: Thank you, Mr.
Niemann.

MR, NIEMANN: Thank you, Your Honor.

JUSTICE HECHT: Other comments to
Rules 1 through 21b?

Yes, sir.

JUDGE GUY JONES,
appearing before the Supreme Court of Texas in
administrative session to consider proposed
changes to Texas Rules of Civil Procedure, Texas
Rules of Appellate Procedure, and Texas Rules of

Civil Evidence, stated as follows:

JUDGE JONES: Mr. Chief Justice,

ANNA RENKEN & ASSOCIATES
CERTIFIED COURT REPORTING

3404 GUADALUPE *AUSTIN, TEXAS 78705 «512/452-0008




-

el

<

3

o ) ..

i . LI S
tr

" . i

v .

b oot

D w03

VLOY

SIS A SAEVR N

Sl I
.oy . ot
RS DAY s ey 5. -

. N ~
» [ S
B ‘.

3 [T P
F S
T U
.. N LAY

v ar N .

-
N P
=
AT
..

M YRR

-
A
©

% .

Yy
-

UoLu
3
on -
Y
P ¥ N
on

LA T A e SN
-

. 2 ».}1 I 8

PERIPIREEN

R . PR

P A e

. By . .

Iad [d

. o

L] -I..LL‘

I s e e

. s .

Su i H I
. PR

- - - *

[ S B

. [, et

L) Cid Y

~ P

P he? . o

CToasdndd
PO e N o4

¢ ‘

A [ y)

ppee . -1

R vl PR
-t . - -

. - v

. R S S

* . o “t

R Y

¢ 113.‘~
e [

. L | N

e Ve e W o

TR Eadie & AN
STy -
: . .

H u' .-
e .

P G | - de ~

LA e ’

{‘, :': 1..C, .

Y IOy . ‘
[ TR o -
o ety e gy M

Su3 a0 B
* ot vr o, o
VoL NN '
EETE L B -

. - /\ .

o L7 ‘

r

£

PR - A

o 2.0 3!4.. * r
¢
r N . L M

EREOR: TN ¢ B .
-

Sy, ;'“4 )

. N T

o N e :
- . 3 =

“, v v

. oo

FR TR s

N 4
e



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

16

gentlemen, my name is Guy Jones. I'm judge of
the 202nd District Court, Texarkana, Texas. I'm
here representing myself. The record will
reflect that it's at my own nickel and -- if it
please the Court.

I appear before the Court today
seeking a chénge in Rule 13. This Court adopted
Rule 13, and as all of you know and are very
familiar with the rule, there is an escape
mechanism in the rule by what is known as the
90-day rule.

I wrote a letter to Justice Hecht
and then didn't mail it. I decided to appear
personally before the Court, because I have very
strong feelings about the ineffectiveness of
Rule 13.

To start with, I'll read just a
portion of the letter that I had originally
intended to mail to Justice Hecht. And I'm
going to give it to him. 1In fact, I have copies
for the Court, if you would like to have it.

But I'll read a pbrtion of it, and it says that
"the rule gives to the trial courts a very
valuable weapon with which to correct an age-old

problem of frivolous suits, irresponsible

ANNA RENKEN & ASSOCIATES
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pleadings, falsified documents, and general" --
and this is important -- "general slipshod
practice of law. But the addition of the
sentence" -- the 90-day escape clause

sentence -- "renders this almost totally
ineffective. 1In addition to this sentence" --
that is, the 90-day escape clause -- "it simply
tells the trial judge that an attorney. or party
can offend the very heart of what Rule 13 tries
to do and then says that you can escape by the
simple expediency of just saying, 'Whoops, I'm
sorry, Your Honor, I withdraw the offending
pleading. The damage has been done, but I'm
sorry, I withdraw the offending pleading,' and
the case is over. There's no sanctions that
can be applied under Rule 13."

I submit to you, gentlemen, that
once the heart of Rule 13 has been offended, the
damage is immediate. The offended party or
parties -- and which could be the Court, the
taxpayers -- once they are offended, that damage
is immediate. And if someone has, in fact --
has, in fact, offended the very heart of Rule 13
and what it strives to do, they should be

allowed no escape mechanism.
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I'll give you an example of
something that just happened to show you =-- to
show you why that this rule needs to be amended.

Incidentally, I have a proposed
substitution to Rule 13. 1I'm not going to even
suggest that I think that you gentlemen may
adopt my rule in toto, but I'm hoping that by'my
presence here today and my presentation, and by
giving you the proposed substitution to Rule 13
and my reasons therefor, that perhaps we can get
some more teeth into Rule 13.

I had a lawsuit where a -- this is
just one example. Now, I can sit here =-- I
can't take this much time; obviously, you have a
lot of other people that want to appear. I will
give you one prime example.

A car dealer sold an automobile to a
lady. It was a used car, had 26,000 miles on
it. The lady ultimately, some two years
later -- a little less than two years later --
called the bank which was the lending
institution, without recourse, and she said,
"You can come get this car. I don't want it.

It don't run. Come get it."

The bank comes and gets it, has the

ANNA RENKEN & ASSOCIATES
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3404 GUADALUPE *AUSTIN, TEXAS 78705 *»512/452-0009




SonanD L

P

‘:' Y

s O

oy 3

Yook
cid == oo cuda ol
elane oA el o0
T oo PR iveg .
Vo 4 Yo v d ew “ - ¥
OEVR A S+ BT Xo P
(ARNEE ¥ B § t
Sheocelotodd sl

[
'G)
<
w
N
P

.
.
-
Pl
%
Bl
3

C
o
ATy
<

=
-
o
(9
-
~
-

siLe ’

‘__}11 ;. 4'..a.A:d~ -~

ow?

de

o
oo
b

4

5T+ SR

[N FURFE

-
4v

v
.

[
[

SRS

n

oot

- <

NG

o LIS

- »
7

. [

eped
. e
o e
X

500

s .
[T T

o e

LR

..
vy

(%3

P

e

-~

ey

T,

s}

.

-~ o
T e
) ’“VJ
. .
i I
| PO
R R

Lr P

I

« {iC.

rudeneny
LYooty

rd " R}
. oiTh

AP DI
PP S SO

-
o G

Con, ovae
- . .
N
, . . Po N
A o | 4 "
IR ¢
-
hnihas FORRJh J J

A4

ol
P
=~
E

o



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

19

motor repaired, and sold it, sued the lady for
the deficiency.

The lady went to a lawyer. Now, it
was a very small deficiency, but it was district
court case. She went to a lawyer; he
immediately files a third-party action against
the automobile dealer saying, "If you hadn't
sold her a lemon" -- or -- "Judge, if that car
dealer hadn't sold her a lemon, we wouldn't be
here suffering this deficiency, so any
deficiency judgment you render against her, we
would ask you to carry that over to the
defendant," a third-party defendant car dealer.

Now, there are some lawyers,
gentlemen, and I'm sure you are all aware of
this, that if you have got a person that comes
into your office with a warm body and 50 bucks,
they will file a lawsuit.

Now -- so this dealer has to go get
him a lawyer and defend his third-party action.
Comes proof time. The lady gets on the stand.
The lawyer who filed the third-party action
wasn't there. He sent some young boy that was
just a young, wet-behind-the-ears lawyer over to

try the case.
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Here's the evidence: She bought the
car when it had 26,000 miles on it. When the
bank repossessed it on a voluntary repossession,
it had 96,000 miles on it. This is not all.

The plot thickens.

The lady, during that interim time
in putting on that 70-something thousand miles
on that car, never once, not one time, went back
to that car dealer and carried that car back and
made a complaint. The plot gets even thicker.

The engine that blew up in the car
that -- when they returned it to the bank was
not even the engine that was in the car at the
time the car dealer sold it to the lady. It had
burned up at some 78,000 miles and she had a
shade-tree mechanic over at New Boston put her
another one in it, and it blew up, so she just
told the bank, "Come get this piece of junk."

Well, at the conclusion of her
testimony, I looked at her and I said, "Ma'am,
whose idea was it to sue this Mr. Mankins?"
(phonetic). The guy's name is Pete Mankins. I
said} "Whose idea was it to sue this car dealer,
yours or your lawyer's?"

She said, "I guess it was my
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&n

e

YRR

Loy

(Hrorer .oy .

(500038 TGO nge

ywrae P e e
H -~ ‘;/-Fd,.‘ava 7]
Fa - N o PP
LY e el L e} ..\{
-~ oy P .
- ] ;:é.y P VI

BOS GaLi 50

e
TRV S

w3y g . -

e ALY SRR o1
Tt ‘ .

. >~ ~ AV VLN

LUK NG o

1

o
=
[

RIS Y ST DN S A

Tio oL

e o

. ‘ ) \
S I S T TR
P00 un e

I’
4

¢
R
1—
-
Lie]
c
G
o
B

magrar e -~ s “
ITUNTG 0AUS e o
ymettes o b o . oy !
S - W oW v . A4

SJEXN 2¢ e T L0

~
-
3
!
or
(W)
hd

Tal gl YGGY LNOE

TCuY e
. . .
- o I
D N S

CGLa

o=

cpe

£ps

0 2y

10

- X
4
Ty .
(%1 <
L
NP
o -
)
-
M ’
i

P

e
w oL

GIrl L

St s i i‘u
hiadi S S et A3
men N

(A3 EU TG S

< @
TICOR
GOr

[CHENE ACR K

RS IRE L0

31

~
g

£

iy

-4

re



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

21
lawyer's. I don't have anything against Mr.
Mankins."

Well, at that moment the young
lawyer, being smarter than his old partner,
jumped up and says, "Your Honor, we move to
dismiss the case against Mr. Mankins."

I guess he had -- he had read the
escape clause in Rule 13. But anyway, he
dismissed his lawsuit.

This is just one example of slipshod
law practice, filing pleadings where there is no
reasonable inquiry into -- as to whether there
is any legitimate basis for them or not. And
that happens in the trial courts of this state
much more than anyone might imagine, and it
needs to be stopped.

I said to Justice Hecht in my
letter, we have to remember that the impact of
Rule 13, if it is offended and truly offended,
that impact is immediate. The damage that's
done is right then. The taxpayers' expense is
taken when you have to go into that clerk's
office and take up that clerk's time filing a
piece of meaningless pleadings or a motion. The

Court's time is immediately taken, and not only

ANNA RENKEN & ASSOCIATES
CERTIFIED COURT REPORTING

3404 GUADALUPE *AUSTIN, TEXAS 78705 * 512/452-0009
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is the court time immediately taken on hearing
such frivolous matters as this, the person who
is involved outside of the court is damaged by
having to hire attorneys, incur expenses.

And it's my opinion that if somebody
ié going to willfully violate the heart of Rule
13, he should not have an escape mechanism. And
if we are to stop, in my opinion, the wholesale
filing of false pleadings and meaningless and
groundless lawsuits and frivolous claims that
clutter the dockets of this state -- and we all
know it happens -- then I strongly urge that you
gentlemen adopt a rule, some rule, that gives
more power to the trial courts to issue
sanctions for people that violate the rule.

And I certainly am not going to be
one that says that this should be done without
notice and hearing. It should be done after
notice and hearing; it should be done after the
accused, offended party has a full right to
defend himself as to the accusations that he has
filed something frivolously or for harassment,
yes, and it should be fully subject to appellate
review.

But the trial courts have got to

ANNA RENKEN & ASSOCIATES
CERTIFIED COURT REPORTING

3404 GUADALUPE *AUSTIN, TEXAS 78705 * 512/452-0009
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have -- if we are going to stop this type of
thing that keeps cluttering our dockets -- and
we started with Rule 13; we tried. But we put
the escape clause in. I mean, it's a £full

escape vehicle for them, and this needs to be

amended.

I suggest that we take the escape --
the escape language totally out -- oh,
incidentally, while I was looking back in -- I

went back and got a paper, and I'll bet you-all
have seen this. There was a paper that was
delivered to the judicial section by Judge Joe
Morris back in '88, and Judge Morris -- and I
note with interest that he says in his
conclusion on this paper -- he said, "There are
several shortcomings to the rule, most notably
the 90-day escape clause.”"” And he says, "If
attorneys' only fear under Rule 13 is that they
may be required to withdraw or amend their
pleadings in order to avoid sanctions, there
would be little to deter attorneys from filing
frivolous claims."

He goes further and says, "Nor would
they be strongly motivated to reasonably inquire

into the allegations contained within a paper

ANNA RENKEN & ASSOCIATES
CERTIFIED COURT REPORTING

3404 GUADALUPE *AUSTIN, TEXAS 787065 *512/452-0009
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filed with the Court." And, gentlemen, that has
been the case since the adoption of Rule 13.

He goes on further and he says, "As
pointed out earlier, the rule's teeth are not
very sharp. It seems clear that one may avoid
sanctions altogether by simply withdrawing his
pleading, motion, or other document filed with
the Court prior to the expiration of the cure
period."™ That's true. That's happened.

Gentlemen, I dén't want to take any
more of your time; there's too many other people
here that want to testify before the Court. But
if you have any questions, I will be glad to
ask (sic) them. I do have copies made that I
will give to your clerk of the proposed change.

Oh, and may I add this? In Rule 13,
we used too many "ands" and not "ors." For an
example, what I would like to see the Court
additionally do is take out all of these "ands."
In other words, it's not -- if it's groundless,
quote, "and" brought for the purpose of delay,
if it's groundless, that's offensive to the
rule. If it's brought for the purpose of delay,

that's offensive to the rule. And so it

shouldn't be groundless "and for"; it Jjust

ANNA RENKEN & ASSOCIATES
CERTIFIED COURT REPORTING

3404 GUADALUPE *AUSTIN, TEXAS 78705 *512/452-0009
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should be groundless "or for" harassment.

You know, you gentlemen, I'm sure
some of you have been on the trial benches. You
see these lawyers get at each other's throats
all the time, and they just -- they go berserk,
bonkers. You know, they just fight each other
and they end up and the Court gets in the
middle. And certified questions: "Don't answer
that question."™ And it's a good -- a real good

question. They certify it, taking up my time.

If -- if -- you know, what a first-grade law
student -- a first-year law student would know
better.

And the trial courts need some help
in order to cure these things and to stop the
clutter of these -- of our dockets and to go on
with meaningful lawsuits and not frivolous
motions and lawsuits made for the purpose of
harassment.

JUSTICE DOGGETT: You are going to
leave us a copy of your =--

JUDGE JONES: Yes, sir. Anybody
have any questions?

JUSTICE GONZALEZ: Judge Jones,

perhaps an observation: I agree wholeheartedly

ANNA RENKEN & ASSOCIATES
CERTIFIED COURT REPORTING

3404 GUADALUPE *AUSTIN, TEXAS 78708 * 512/452-00089
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with you that we need to arm the trial court
with rules that have teeth in them, but I don't
think you want to leave the impression here
today that most lawsuits that are filed in your
court are of this nature.

JUDGE JONES: Oh, heavens, no,
Judge --

JUSTICE GONZALEZ: This is an
aberration --

JUDGE JONES: -- and I hope to know
whether you gathered that impression.

JUSTICE GONZALEZ: Well, we've got
the press here, and I don't want them to
think --

JUDGE JONES: Oh, well, ladies and
gentlemen of the press, don't get that notion.

JUSTICE GONZALEZ: This is an
aberration.

JUDGE JONES: Please don't get that
impression. Most of them are not that way.
It's this handful or so that clutters up the
dockets of the court that we're trying to be
able to cure.

JUSTICE GONZALEZ: Yeah.

JUDGE JONES: We're looking for a

ANNA RENKEN & ASSOCIATES
CERTIFIED COURT REPORTING

3404 GUADALUPE *AUSTIN, TEXAS 78705 *512/452-00089




Q

)

L

[N
~a

~
El

0&““. ﬂ(‘“
HE -
R N
3 3

('_..,,r,” N I

1

X Ry

S . s

hos ]
[
w
o

TRy eeeapn T

» e

[
-

L.

e povny

- .0

AR 4

-

.t

[ 4 -
P2 ¥ T

N

SOEED

1

)

T

%

D7

PN
PRV RO

A

b IS
D W

N

}

Vv

~

-
>

o~



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

217

cure mechanism to frivolous lawsuits and claims.

CHIEF JUSTICE PHILLIPS: Judge
Jones, in -- in two sentences or less, how does
your proposal differ from Federal Rule 117

JUDGE JONES: Not a whole lot; not a
whole 1lot. It's just a little bit tougher. It
doesn't -- Judge, listen, I'll admit that --

I'm -- I'm going to circulate my proposed
substitution to you, and I think it's a good
one.

And I think that -- why should a
party offending Rule 13 have any greater right
than a person adjudged of any contemptuous
action? I mean, if the damage is done, it's
immediately done. And if the trial court finds;
subject to appellate review, that -- that --
that -- that damage was done, that the heart of
the rule had been violated after hearing, why
should that person be allowed to escape because
of some 90-day rule we've got in Rule 13 -- or
some escape clause in Rule 13? If he's done
damage and he's violated the rule in the process
of doing it, then he should be sanctioned.

JUSTICE COOK: How much of your time

is taken up each week by lawyers on frivolous

ANNA RENKEN & ASSOCIATES
CERTIFIED COURT REPORTING

3404 GUADALUPE *AUSTIN, TEXAS 78705 * 512/4562-0009
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