
2

3

4

5

6

7

8

9

10

11

12

13

14

15

17

18

19

20

21

22

23

24

25

BEFORE THE

SUPREME COURT ADVISORY COMMITTEE

AUSTIN, TEXAS

FEBRUARY 9, 1.990

Austin, Texas



2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * *

HEARING HELD IN AUSTIN, TEXAS, ON FEBRUARY 9, 1989

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * *

B-E-F-O-R-E

LUTHER H. (LUKE) SOULES, III

CHAIRMAN
* * * * # * * * * * * * * * * * * * * * * * * * * * * * * *

SUPREME COURT•

Justice L1oyd.Doggett

Justice Nathan Hecht

COURT OF CRIMINAL APPEALS:

Judge Sam Houston Clinton

COAJ CHAIR

Justice David Peeples

COARCE CHAIR:

Bishop .

SENATE JURISPRUDENCE COMMITTEE:

Marty Swanger

OTHER COMMITTEE MEMBERS:

Gilbert T. Adams, Jr. Sam D. Sparks (San Angelo)

Pat Beard Sam Sparks (El Paso)

Frank L. Branson

Elaine Carlson

John E. Collins OTHER SPEAKERS:

Tom H. Davis Jim George

William V. Darsaneo III Tom Leatherbury

J. Hadley Edgar

Charles F. Herring

Franklin Jones, Jr.

Gilbert I. Low

Steve McConnico

Russell McMains

Charles (Lefty) Morris

John M. O'Quinn

Tom L. Ragland

Broadus A. Spivey

Harry L. Tindall



I
I
I
I
I
I
I

I
I
I
I
I
I
I
I
I
I

SUPREME COURT ADVISORY COMMITTEE

INDEX TO TRANSRIPT OF MEETING HELD

FEBRUARY 9, 1990

RULE NO. PAGE(S)

TRAP 21 (Cameras in the Courtroom) 39 - 67

TRAP 74 26 - 29

TRAP 100 3 - 7

TRAP 121 26 - 29

TRAP 130(c) 7, 8

TRAP 133(b) 15 - 25

TRAP 140 & 140(c) 8 - 15

TRAP 170 15 - 25

TRCP 18c (Cameras in the Courtroom) 39 - 67

TRCP 76A (Sealing Court Records) 68 - 334

TRCP 166 32 - 37

I



I
I
I
I

I
I
I
I
I
I
I
I
I
I

I
I
I
I

1

10

12

16

18

20

23

24

75

9, 1_990

h

n

3404 GUADALUPE •AUSTiN,TEXAS 78705 •512/452-0009



11

13

15

17

19

20

21

22

23

2 4

25

`hYn?



8

1i

13

15

18

20

21

22

23

24

25

6, v

thi.nk we can probably take up Ttems Number ed 1, i:nrc».ig'c,. 4.

Rasi cal 1 y, those are praposal Gtha t have come from the Texas

Supreme Court w i tn respect par. t.i.rular probl.em areas i.n the

TRAP rules. You will need to look at this ].ittle report as

well as particular pages in the meeting agenda. Z will

identi.fy the pages so that you can be looking at both things

simultaneously.

In the agenda on Pages 777 and 778, there is a

memorandum concerning Rule 100(g) or Rule 100. It may or may
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not end up getting resolved by changing June. The basic

problem is a simple one. At the time that Rule 21 -- 21(a),

which appeared in the Texas Rules of Civil Procedure, was

shifted out of Texas Rules of Civil Procedure and placed in

the appellate rules, the decision was made to break that rule

up such that every time there would be a need for an

extension of time with respect to particular appellate

action, there would be a particular subpart of the pertinent

rule providing for the motion.

For example, there are particular parts of the

appellate rules concerning the record that involve

subparagraphs authorizing motions for extension of time. Oid

Rule 21(c) -- 21(a), pardon me, was a comprehensive rule

which dealt with all of these problems in one wrong place in

the Texas Rules of Civil Procedure.

As indicated in the memo on Page 777, 21{c) -- I

guess it is 21(c), I am sorry. As indicated in the memo,

there was some language in 21(c) that was deleted.

uAny order of the Court of civil appeals granting

or -denyiTxg a motion for late filing of any such

instruments shall be reviewable by the Supreme

Court for arbitrary action or abuse of discretion."

To make a long story short, that particular
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language was used by the Court in a case called

Banales v. Jackson as, in part, a justification for

authorizing a review by the Supreme Court before -- or

different from writ of error review of a decision of court of

appeals denying a motion for extension of time to file a

motion for rehearing.

I guess recently -- last week was it -- a decision

of the Supreme Court -- I forget the name .of it -- came down

and said basically the Banales v. Jackson's approach is still

a viable approach, notwithstanding the nonincorporation of

this particular sentence in the motion for rehearing rule.

I suppose there are two options here. My report,

which unfortunately refers not to old Rule 21(c) but to.

21{aj, would suggest the addition of some language different

from the language that used to be in 21(c), principally to

try and codify, in part, Banales v. Jackson. We can either

do that or something like that or just simply leave well

enough alone given the last Supreme Court decision, I

suppose.

CHAIRMAN SOULSS: What is the recommendation?

MR. DORSANEO: Well, my recommendation would

be to add this little sentence.

MR. EDGAR: Second.

CHAIRMAN SOULES: Moved and seconded. All in

favor -- any discussion? All in favor say "Aye." Opposed?
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Okay.

DISCUSSION

MR. McMAINS: May I ask one question? Is that

dealing only with motions for rehearing?

MR. DORSAKEO: Yes. The only time it would be

a problem is when there is a denial of a motion of extensian

of time to file a motion for rehearing. Is that right,

Justice Hecht?

JUSTICE HECHT: Yes, that is the specific

problem.

MR. DORSANEO: And so. I want advice on whether

the sentence is right.

MR. EDGAR: Bill, I presume that the motion

really is to add the language appearing at the bottom of this

first page that you have given us as the last sentence in

Rule 1fl 0(g)-

all right.

MR. DORSANEO: That will work, that will he

MR. EDGAR: But I mean we need to know where

to put it. I presume that that is what you are doing is

moving that that sentence be made the last sentence of

10U(g)-

3404 GUADALUPE •AUSTiN,TEXAS 78705•512/452-0009
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MR. DORSANEO: Yes.

MR. EDGAR: That is what I thought. Okay.

CHAIRMAN SOULES: Okay, that is unanimously

approved. Next?

Rule 130(c)

MR. DORSANEO: All right, the next problem --

I really want to take up Item 3, it is 130(c). It is an

easier problem. Let me find that in the agenda. 569?

CHAIRMAN SOULES: Yes, 569 is 130(c).

This is a relatively simple suggestion. Well,

actually, it is on 570. A relatively simple suggesti-on is to

let you look at what is said on 570. It speaks for itself.

And Iwouid -movQ the adoption of the amendment proposed in

the memorandum to Luke Soules from. Justice Hecht.

CHAIRMAN SOUL£S: The -m.otion is to change

Rule 130(c) to delete the language that is stricken through

on the agenda on Page 570 and add that -- that is with the

gray marks over the top. Is that right?

MR. DORSANEO: Yes.

CHAIRMAN SOULES: Okay.

3404 GUADALUPE •AUSTIN,TEXAS 78705•512/452-0009
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MR. DORSANEO: It also appears on the second

page of my memo. It should be verbatim.

CHAIRMAN SOULES: Okay, second?

MR. DAVIS: Second.

CHAIRMAN SOULES: Discussion? All in favor

say "Aye." Opposed? That is unanimously approved.

Rule 140

MR. DORSANEO: Let's do 140 next. 140 is on

page -- I hope it is on 781 through 783. This is a proposal

for a rewrite of the direct appeal rule.

As I understand it, to paraphrase the memo, the

thrust of it is to make direct appeals discretionary, and

also to provide a procedure for determining whether the

Supreme Court has jurisdiction.

Another thing that happens along the way here in

this proposal to amend Rule 3.40 is that the jurisdictional

grounds are basically left to the statutes rather than being

repeated in the rule, as they are now. I don't suppose that

will cause any confusion to anyone, but it is just a thing

that I wanted to mention. It doesn't look like this is

intended to change the juris.diction of the Supreme Court to

consider direct appeals and appropriate cases as provided by
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the Constitution and statutes. It just looks like it is

meant to deal with the determination of the jurisdictiona)

issue, except that at least there is clarification on this

being a species of discretionary review like the writ of

error practice rather than the way it is worded now, if I can

just put it that way.

And I move the adoption of Rule 140 as proposed on

Pages 782 and 783 in order to get the ball rolling, in lieu

of the current Rule 140.

CHAIRMAN SOULES: Repeal the current 140 and

replace it with this rule in its entirety. Is that correct?

M.R. DORSANEO: Yes.

DISCUSSION

CHAIRMAN SOULES: All right. Anybody have a

chance to 1ook at that?

MR. EDGAR.: Basioally, what this does then,

Bill, is simply elimin.ates reference back to the Constitution

and the Legislature authorizing direct appeals and without

any intended substantive changes in the rule?
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that if the case is not important to the jurisprudence of the

state or there is some other problem, then the case does not

make it appropriate for the Supreme Court review, the Supreme

Court would not have to take the case.

And the second is that the direct appeal practice

has never been very well defined. And the way we do it,

there are cases that say if you file a direct appeal in the

Supreme Court and you lose on jurisdiction, you can't appeal

to the Court of Appeals. You are out. You have had your

bite at the apple. And that doesn't seem an appropriate

disposition of the appellate issues in the case. And if the

Supreme Court doesn't have jurisdiction, then surely the

Court of Appeals has 3urisdiction.

So what the practice is now, when you bring in a

direct appeal, the clerk just receives it and gives it to one

of the staff attorneys who looks it over to see if he or she

thinks that you are likely to have jurisdiction, and if he or

she thinks you are probably not going to have jurisdiction,

they strongly suggest to you you may want to file that at the

Court of Appeals. And then you sort of proceed at your own

risk. But that is not a very kosher way of doing business.

•
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Rule 140(e)

MR. IIORSANEO: I didn't mention that last

part. That is in {e), and that is a very significant and

positive change for anyone who has had to make that choice.

MR. McMAINS: Judge, with regards to that, the

only trouble I have is that it is not clear to me when you do

that. The direct appeal, the last sentence says, "A direct

appeal dismissed ... shall not preclude appellant from

pursuing any other appeal then available."

Now, the sentence before that says you can't do it

while it is pending.

MR_ McMAINS: So it seems to me that that

sentence should somehow be constructed in such a way where

your times for pursuing another appellate remedy run from the

date of the action of the Supreme Court.

CHAIRMAN SOULES: That was tolling during the

(e) period?

MR. McMAINS: Right. I mean I think that is

the intent, but it just says "then avai3.able.° And that is

•
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12

where the problems of the courts of appeals are confronted

are because the interlocutory appeal rule is pretty quick.

If you don't get any action within 20 days, then you are out

anyway in the other area. So I mean what that really

means -- is supposed to say, I think, is that it runs -- that

they shall pursue it from the date of the disntissa].

Now, the next question is do you want to pursue it

from the date -- you have got a problem of you say no

probable jurisdiction. That -means that you would then take

the case. But suppose after you took it you decided that

really you didn't. If your ultimate disposition were

dismissal, is it the Court`s inclination that they would

still want you to have a right to $o back even if it had

already been taken, briefed, even argued, perhaps, and still

send it back to the court of appeals?

JUSTICE H$CHT. I clon`t know what the Court's

feeling on it is, but I would think that is the fair way. It

strikes me that it if the Supreme Court ultimately decides

that they don't have jurisdiction over the appeal,

particularly if there is an element of discretion in the

jurisdiction, which has n-.ever been clear before. So if we

are making that clear and we are saying the Supreme Court may

turn you down -- and let me give you -- one example is

because there are material unresolved fact questions in the

appellate court that basically means all the Supreme Court is

3404 GUADALUPE •AUSTIN,TEXAS 78705•512/452-0009
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going to do is write an advisory opinion. It can go back and

be retried, the facts could all be different, and trial court

could render a 3ud.gment that didn't have anything to do with

the Supreme Court`s opinion.

So rather than do that, we would just say no, you

need to go back and try this, and then if you want a direct

appeal, you can. But if along the way the Supreme Court

decides that it is not going to exercise jurisdiction over

this appeal, then it looks like to me that the parties ought

to be able to pursue whatever rights they would otherwise

have in the court of appeals, which they really don't have

now.

MR. McMAINS: Now, there is another problem

that I see too. Suppose that the reason it is dismissed for

want of jurisdiction is because they blew the times for doing

it, which means they would have blown it anyway in the court

of appeals.

MR. McMkINS: Because, I mean, that would be

your action either way. You would dismiss it for want of

jurisdiction if they tried to perfect the appeal in 30 days

or 40 days ar,-whatever, and it was late, you would still get

a dismissal order. So if you revive the right of appeal

based on the dismissal order that isn't really a merits type



14

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

17

18

20

21

22

23

24

25

dismissal order, that doesn't accomplish what you want here.

MR. BEARD: If you toll limitations during

that time, if you haven't acted timely, you are going to be

out anyway. So I think it is just phrased that limitations

will be tolled during the period of time if the Supreme Court

does not take jurisdiction.

MR. McMAINS: It is not limitations, you are

just saying time.

CHAIRMAN SOULES: Pat Beard. Let me ask a

question. There are alternatives then available whenever the

direct appeal is taken. It would, of course, go to the court

of appeals or go to the Supreme Court. Is it the Court's

intention then that instead of having this informal process

of review for j-nrisdiction that whenever somebody tendered a

direct app.eal, it is going to get filed by the clerk?

JUIIGE HECHT: It doesn't fix --

MR. McMAINS: Perfected?

3404 GUADALUPE •AUSTIN,TEXAS 78705 •5t2/452-0009
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you -- well, I guess does it or doesn't it? It may, but I

see there is a question about it and we don't want any

question.

MR. BORSAAIEO: It is pretty clear what we want

to do. Why don't we just move the -- what we want to do is

what Pat said. We want to stop the clock during the time

that it is in the Supreine Court, and we could draft that.

Why don't we just draft it up and take it up later.

CHAIRMAN SflUi,ES: Okay, we will table this for

the moment until we hear further from you. Bi11, we will

table this until we hear further from you with something in

writing.

Rule 133(h)

MR. DORSANEO: Okay. The )ast one is on --

specific proposals on Page 584, 585. To me, this is a little

more complicated.

3404 GUADALUPE •AUSTIN.TEXAS 78705 •St2/e52-0009



16

2

3

4

5

6

8

9

10

11

12

13

14

15

16

17

la

19

20

21

22

23

24

25

JUSTICE HECHT: Well, if you noticed in the

reports, I haven't counted up the last 10 years, but I sense

there is an increasing number of per curiam decisions in our

court, which means that case -- an application is granted and

an opinion is written disposing of the merits of the case

withflut oral argumQnt.

We have had a Rule 133Eb} in the TRAP rules in the

past which basically limits the use of per curiam opinions to

cases in which there is a direct conflict between the court

of appeals' opinion and a Supreme Court opinion or

U.S_ Supreme Court opinion or a statute. And, otherwise, we

,grant their argument.

If you read the literature on the use of per curiam

opinions by supreme courts, the prima-ry function of them --

and I think that is probably true in our case -- is the

correction of errors that_seam so plain in the court of

appeals` opinion that they just clon`t warrant hauling

everybody to Austin and having 15 or 20 or 30 minutes of

argument about it. Now, obviously, what seems clear to

somebody may not seem so clear to somebody else, but that is

the functi,an.

Also, if we had to grant argument in all these

cases which we dispose of by per curiam, then we would run

out of time in the year to hear other cases that we think are
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these cases, just letting them go even though we are

concerned about the results, particularly, or we are

concerned about some statement and opinion. There is not a

direct conflict, but it is just so plainly wrong that

something ought to be said about it, but we just don't have

time in the course of the year to devote to that. So that is

the concern. And this is something that the Court has been

thinking about for the last year and a half or so, should

there he an expanded use of per curiarn opinions. And I think

the Court would benefit from the sense of the Committee about

whether that is a good idea generally or a had idea

generally.
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CHAIRMAN SOULES: Discussion.

JUSTICE HECHT: So far, the unwritten rule has

been no dissents, but there have been per curiam opinions to

which dissents were proposed that then got granted and just

went plenary consideration.

3404 GUADALUPE •AUSTIN,TEXAS 78705•572/452-0009
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per curiam, which indicates it was not unanimous. But

another concern I have had -- and I.am really supporting this

position -- is that it has been my understanding generally

that perhaps some time per curiam opinions don't get the

attention of the full Court that an opinion on application

does, and consequently, statements were made in those

JUSTICE HECHT: That is one of the problems.

It takes six votes under our internal rules to grant -- to

issue a per curiam opinion. So although the language says

"the majority of the Court," it is not just a simple

majority.

MR. ADAMS: Well, if it is such a plain error,

why wouidn't it be unanimous? I mean it just seems like to

me if it is something as clear as a bell, why is there going

to be some problem on it?

JUSTICE HECHT: Well, as I say, hardly

anything is that clear. It is just clear relative to cases

that argument is granted in where there really are two very

stron.g sides to the issue and resolution is not apparent and

people haven't decided how they feel about it, as opposed to.

a case where the -- well, the case last week, per curiam, one
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Fort Worth Court ` s denial of a motion for extension of time

to file a iaotion for rehearing because the lawyer in the case

was having a baby. Now, you know, that is a judgment call,

but six members of, the Court at least -- I don't remember how

many -- but six or more members of the Court felt that it was

such a clear 3udgement call that it should have gone in her

favor rather than against. But I, you know, I suppose

somebody could --,that motion was oppoaed.in the court of

appeals, and the court of appeals went the other way. So it

is just a convenient way of resolving cases that the

CHAIRMAN SOULES. Bill Dorsaneo_

MR. DORSANEO: Judge, it is on the increase

that the Court has, over the years, been doing per curiam

opinions with respect to denials of applications. Isn't that

MR. DORS.AMEO: It seems to me that is the

initial policy chdice as to whether that is a sensible way to

behave because, in effect, what that means is that it will be

something significant decided or written down without benefit

of argument and without anybody putting their name on it.
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And I suppose given the nature of review that we have now

that I, on balance, would conclude that we are better off

with per curiaza opinions that provide guidance on the basis

going the other way, and that is no guidance and no

clarification of the problem. So I think this change over

here to 133 is probably okay 3ecanse we are talking about the

denial of an application. It wouldn't even bother me if it

said explicitly without argument. But I have some concern

about the whole concept of determining causes without oral

argament. It is kind of like whenever, and that is where I

come down. I think that is a bigger question and that may --

involving other considerations, administrative costs,

efficiency, and those are my thoughts on it.

idR_ DORSANEO: I guess what I am asking, the

internal operating proceclure ta create a nonargument docket

for cases where the writ is granted.

•
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are on 170 nom?

JUSTICE HECHT: Well, the Court does not

generally favor the disposition of merits of any case that it

is concerned about without aral argumbeent. I mean there is no

trend away from oral argument. And I think there will be a

strong resistance to that, and I certainly wauldn't, because

oral arguments are almost always helpful in some respects.

But this is really a minor move, but because it is a

sensitive area, I thought the Committee ought to express its

views on it. And the minor -moves are to codify what we are

doing already, which is to explain the denial of an

application sometimes. We are not going to take the case for

whatever reason, but there is something about the court of

appeals' opinion that ought not to mislead the state while we

are waiting for another case to. come up that says, well, we

are not going to follow that.

And then the second thing is that should there be

some re iaxation of the direct conf lifit , we wi l l, frankly, if

you look in some of the per curiams, you are stretching it to

find some direct conflict sometimes. But there is just a

feeling that this is very plain and most -- I would say most

per curiams, or seven or eight or nine votes, we just dan't

3404 GUADALUPE •AUSTiN,TE%AS 78705•512i452-0009
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ever say what the vote is in the opinion. We always say the

majority.

MR. EDGAR: I just have one question.

Justice Hecht, in view of the fact that the

Government Code deals with this problem as reflected in

Paragraph (h), which is to be stricken, if we strike that, is

there now any conf lict between its admission and the

Government Code? Because I don`t have the Government Code in

front af -me. I don't know what it says. Does the Government

Code create some atanda-tory duty?

But sometimes when you have two very poor opinions

unpublished in poor cases that are poorly argued and there is

some kind of conflict in those two cases, there is just

not -- those are not the kind of conflicts you want to

resolve as opposed to direct confiicts, well written opinions

and well argued ca.ses_

MR. McMAINS: Is there a -- do- you think the

Court kind of -- I mean because I don't have as much problem



23

2

3

4

5

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

with it if you are talking about the fact that there are six

judges that are willing to sign off on the deal, but as we

r3ote, that is nowhere casting stone. What --

JUSTICE HECHT: If we add that?

MR. McMAINS: I don't know that you need to

add the section. Ferhaps, if you say what some kind of a --

if there are two .or zaore justices who want oral argument,

then -- in the case -- then it would not be done. I mean

have you confronted a situation where -- I mean I know you

are saying that basically the Court doesn`t do this if

somebody wants to file a dissent or there is an agreement

there won`t be a dissent. I mean is that an agreement that a

judge will keep quiet or --

JUSTICE HECHT: No, it is just a practice, and

the only times that it has arisen, if people feel strong

enough to dissent to a per curiam, then probably the case

should be granted in the first place. And that is what has

always happened. So the issue has never really been pressed.

But there arQ no fault of keeping anybody silent, and I don't

know even if you could.

MR. McMAINS : I don ` t have as much problem

with the dissent notion because I think that even in a

per curiam practice if you have got seven votes you ought to

be able to write a per curiam, even witnesses.



24

I -

I

1

2

4

5

6

7

a

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

to move our agenda.

MR. McMAINS: The point is it seems to me that

if you just say that no cause shall be submitted without oral

argument if there are two or more justices that support

arguments.

JUSTICE HECHT: Could you say in Rule 170,

"The Supreme Court may determine the causes should be

submitted without oral argument upon vote of six members."

CHAIRMAN SOULES: Any further discussion?

All in favor say °Aye.

MR. TINDALL: On 133, I need to get more of an

explanation again on why you are deleting W.

JUSTICE HECHT: (b) says we shall resolve

conflicts. And there are some conflicts that we don't

resolve in unpublished opinions in court cases that don't

amount to anything_ You can imagine that there are cases
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around the state, and when you are looking at all of them,

sometimes yau find minor conflicts that just are not the kind

of thing that the Supreme Court needs to be spending its time

on. And if it is a serious conflict., then we try to resolve

it, but if it is just some inconsequential conflict, we

don't. And this just is a rule that says we shall do it, and

in practice, we are not. That is not what we are doing and

probably not what we are going to do.

CHAIRMAN SOULES : Any further riiscussion? All

in favor say "Aye." Opposed? 133 and 170, then, the

Committee recommends the changes made.

MR. IIQRSAAIEO: Mr. Chairman, there is only one

oth.er mattsr that the Supreme Court asked about in at least

the materials that I have reviewed. Let's see, it is on

Page 769. Ihope it is. It has to do with -- it is not. I

don`t know whether it is in the agenda anywhere. I can't

find it.

•
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CHAIRMAN SOULES: 769, 779 -- about 777. No

that is notion for rehearing.

MR. DORSANEO: I don't think we need to look

at it. It really, basically, involves the idea of whether

something more should be said in the briefing rules about the

behavior of counsel attempting to avoid a page limitation.by

decreasing margins, putting things in appendices in order to

avoid the page limitati-an_

No specific proposal was made, and I Just put it

out on the floor to advise the members of the Committee that

certain members of the Court wanted advice as to whether or

not something more should be done in order to tighten up the

requi rements .

3404 GUADALUPE •AUSTIN,TEXAS 78705•512/452-0009
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CHAIRMAN Sf3tILES: Why don `t we just take a

consensus on that? How many feel that there should be

something written in the rules that puts constraints on or

more --

MR. IIORSAAIEET: Type size, margin size.

CHAIRMAN SOULES: -- guidelines on margins and

page and lines and limitations or constraints an the use of

appendices. How many feel that those kind of limitations

should be somehow put in the rules?

MR . JtJN.ES : Mr. Chairman, could we, perhaps,

get a little guidance on this from Justice Hecht before we --

my feeling is that the Court -onght to do what they want to.

If they get a brief up there that violates the spirit of that

rule, they ought to hang, draw and quarter the fellow that

filed it. They may not want to go that far.
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mechanical font size, margin size, page size limitatians.

MR. SPIVEy: I have got a problem with that,

and it is personal experience. I remember many years ago

when I was with Huff & Bowers, we tried and won a divorce

case, Hoaper v. Hooper, and it was on appeal to court of

appeals. And the lawyer that prepared the appellate brief is

now dead, so I can say this without fear of controversy. He

filed the worst looking brief I have ever seen. It must have

been typed on his own Underwood in his own hand, znore

misspellations, the grammar was terrible, the construction of

the brief was just horrible. I read it and laughed at it.

And I said, "Boy, we got this one, Forrest." He said,

°Broadus, I am worried. That is a dangerous p3.ac8." I said

why, and he said, "hook at the last line," and it said, "The

wife got 85 percent of the property and my client got 15

percent of the property and that just ain ` t fair, " and damned

if that Amarillo court tiidn't buy that argument and reversed

us and rendered - and it has been a lesson to me. But the

lesson is more than just a disposal brief is sometimes

winning is the appearance of the brief d.oesn ` t -- sometimes

is deceptive of the content or the issues of justice at

stake.



draftsmanship or has a new secretary who made a mistake. It

seems to me that we are really invading the Supreme Court's

province here, and the Supreme Court ought to be able to

consider a brief, penalizing the lawyer somehow, but not the

client.

MR. RAGLAND: If it is a concern to the

Court -- and obviously it is or we wouldn't have brought it

up -- perhaps some guidelines independent of the rules that

would be published as recommended -- font size and all like

that. iiit3i technology the way it is going now, that stuff

changes so quick anyway you couldnLt amend the rules quick

enough to keep up.
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that are dealt with in this report are proposals -- fairly

numerous set of proposals made by, mainly, courts of appeals.

The subcommittee has not had the opportunity to

meet and go over them. I would suggest if it is a -- it

would be possible to take up one or two of the important ones

if you wanted, but I would suggest that you would defer

dealing with thesa. until the mezabers of the appellate

subcommittee have had an oppartunity to go through this

report and evaluate what they think about the individual

proposals that are organized in a way that they can be dealt

with quickly. It might save the entire committee time if we

did it like that and had a small subcommittee meeting to make

specific recommendations an which ones deserve full Committee

attention.
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faithful to what is in the rule book. So it is necessary to

look at all t^reQ of the items in order to get to the

appropriate ending point.

MR.^ McCONNICO: You. wanted to start on the

discovery ruiea?

•
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Rule 166

The first discovery rule we are looking at is 166

and that is on Page 214. Our co,murents on the subcommittee

are on 217.

Basically, we are voting to -- we believe that 166

should be adopted the way that it is -proposed except for one

change, and that is in Paragraph 1. You look at Paragraph 2

on Page 214, we believe the words "or on request of any
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CHAIRMAN 3OULES: Is there any opposition to

that? I don't think the Committee intended for this to be

mandatary when one party asks for it anyway.

Okay, there being no opposition to that, that will

be unanimousiy reconmend.ed that those words "or on request of

any party" underscored at the top. p.art of 214 under Civil

166,

MR. McCONNICO: Well, one other.

MR. McCONNICO: That is if we turn to

Paragraph (o) of the rule which appears on Page 215. And as

it is written, one of the reasons to have the hearing under

(0) is "-'Ihe settlement of the case." And then "To aid such

consideration, the court may encourage settlement."
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without having it just laid out in the rule because this

could be an excuse for almost coercive forcing of settlement.

So we agree that those words "To aid such consideration, the

court may encourage settlementu should be eliminated.

CHAIRMAN SOUL,ES : I don't know if you remember

the discussion we had on this when it came up. David Beck

and others worked on this somewhat off the record and then

brought this back in. The words °To aid such consideration,

the court may encourage settlement" was perceived to be a

significant limitation on what the judge could do regarding

settlement. And it came out of these cases where -- or

opinions on the Code of Judicial Conduct that say that a

Texas judge can't force a settlement, that is, a state court

judge, and distinguish somewhat from the federal practice.

And these -words were actually put in there to indicate that

all a judge could do was encourage settlement and not more.
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change.

Anybody else want to discuss this? Justice Hecht.

JUSTICE HECHT: Let me add to that, Luke, that

we recently amended a Code of Judicial Conduct also to

address this problem, and 5(e) which was the basis of these

opinions that said °A trial judge cannot involve himself in

ssttlement° has been azaen.ded to say "An active, full-time

judge shall not act as an arbitrator or mediator for

compensation outside the judicial system. But a judge may

encourage settlement in the performance of official duties."

So we hope that the problem has been taken care of there.

MR. BR.ANSOW : I had an experi ence , Your Honor,

six months ago where a trial court wanted the case settled

and indicated the plaintiff wasn't going to get a trial

setting if they didn't. Now, obviously, that is not, I

guess, encouraging settlement_ But from the plaintiff's

standpoint, it is kind of hard to get anything done if you

can`t get a trial setting.

JUSTICE F#ECHT: Na, we don't. I don't. And I

3404 GUADALUPE •AUSTiN. TEXAS 78705•5121452-0009
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get.

JUSTICE HECHT: The problem that cante up was,

as Luke has recited, that there were two ethics rAmmittess

that said judges can`t do anything about settling, which the

judges were saying we can't even ask them if they have

settled, and that was just a misreading of the canons which

were intended to say you tannot -- a fuli-time judge can't

hire out on the side as an arbitrator. And so we try to

cla-^rify that in canvas. And I think, originally, because the

Committee didn`t consider it had any jurisdiction over the

canon, it it tried to cure the problem in Rule 166.

CHAIRMAN SQULES: Rule 166 now says

essentially the same thing that the Code of Judicial Conduct

says.

JUSTICE HECHT: Yes.

G`-HAIRirSAN SOiJLES : But we can delete it, that

is no problem. Just raising that. Steve McConnico.

MR. MycCflNidICO: I think one way -- Bill

suggested this. We can make even maybe the rule more

consistent with the canon and the spirit of the canon is

possibly to say uTo aid such consideration, the court may

encourage settlement but may not coerce ssttiement. °
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CHAIRMAN SQUY.ES: It is. The judge read the

language. Read it again, if you will, please.

in the rule because the point in the Code is you can't

moonlight. The point in the rule is you ask them about

settlement.

uTo aid such consideration, the court may encourage

settlement"?
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sealing courts records and the other on camera.s.

(At this time there was a brief

3404 GUADALUPE •AUSTIN.TEXAS 78705•512/452-0009
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CHAIRMAN Sf1ULES: Has everyone now got one of

these papers? It is just a three-page handout that was

prepared by Justice Doggett or his staff and it is coming

aro3xnd_ As soon as you have it, I want to ask Judge Doggett

to make remarks. Okay, Justice Doggett.

CAMERAS

JUSTICE DOGGETT: Like the last item that you

were considering, this comes to you as a result of some work

that we have been doing on the Code of Judicial Conduct. The

American Bar Association study committee recommended that the

provisions concerning televising and photographing court

proceedings -be deleted from the Code of Judicial Conduct

because it is really an administrative matter.

In December, at the same time that we made the

changes that Judge Heoht was ju.st referencing, we also voted

to, in the Court, to adopt that ABA position and to delete

that section from the Code, but we made the effective date

for that effective at such time as the Court a.dopts new rules

of procedure. And we are basically seeking to consult with
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matter.

One of the questions that might be worthy of

consideration in connection with this is the extent to which

we govern proceedings in all courts by placing a rule solely

in the Texas Rules of Appellate Procedure, whether that is

the appr:opriatQ place to put it.
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We did experiment under the current rule with video

recording thanks to the help of the State FEar at the

arguments on the Tsdg:ewood case in our court, and I think that

it is desirable to have the flexibility to have some expanded

use of these devices, though I think we are far from being

able to say what the specifics should be.

I also have a source witness herE, Jim George with

the Graves Dougherty firm here in Austin, who assisted in

drafting this provision and who appeared along with other

witnesses at the hearing that the Court had on your

to make some remarks here to enlighten us on this from your

perspective?
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allow the public to have a little easier access to seeing

what goes on in the courts rather important.

The step that we have proposed here is a modest

one. It is simply to allow the Supreme Court and the Court

of Criminal Appeals to come up with specific technology rules

and requirements for particular courts in particular times,

and to allow parties who believe that it would be

appropriate, witnesses and everybody else to consent to that.

At this point, even if everybody in the case from

the judge to the witnesses to the lawyers to the parties

believes it is in the public interest to have a still camera

in the courtroom, they can't do it. They believe they have a

yCR, whic.h -wE are all familiar at C-hristmastima, we are able

to conduct our Christmas trees without serious disruption

with our VCRs now, and the technology of live broadcasts on

television is not any more significant than your home VCR in

today's woxid_

So this is a modest effort to begin the process of

bringing Texas in line with the vast majority of other

jurisdictions that allow the public to have a greater access

to the judicial -prooQss with s.m. ne sort of electronic or

photographic coverage.

CHAIRMAAt SQtILES: This, as I read it then, as

I hear justice Doggett's remarks, as far as the trial is

concerned, the cameras or videos would be there only when the
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partiQs have consented and the witness who is being fiimed?

MR. CEORCE: At this point, that would be

allow people who -- all the participants to, if they so

consent, to have it filmed or recorded electronically for

reproduction or live or however they choose to do it.

JUSTICE Dt3GGETT: Which tracks under (h)

pretty closely the provisions in the current Code of Conduct

(c) taking out the requirement that. nothing can be reproduced

until all appeals are exhausted and the requirement would be

reproduced only for instructional purposes. Under (a), the

SuprQme Court or Court of Criminal Appeals could take an

alternate course where pursuant to some order that is

adopted, those requirements would not be there. But that is

all deferred to the discretion of the Court.

requirement that you have a consent of both parties, are.n ` t

you really, for all practical purposes, making it such a rule

that will never be used?

JUSTICE IIOGGETT: I think that is what the

current canon does, and we are really just reserving the
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option. I think there are some cases where both parties

would consent and desire to have, by agreement, something

done. I do view 1bj as being very restrictive, and I think

that anF ara3or change that occurs would probably occur

pursuant to some order of the Court that does not have that

reguiremrent.

These are disjunctive, and so I envision that the

Court, at some future time on requests perhaps from the

district judges of a particular county, might set up a

dezx>nstration project that didn't have that requirement in

it.

MR. BRANSON: It should be the agreement of

the parties.

3404 GUADALUPE •AUSTIN.TEXAS 78705•572/452-0009
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their clients were most frivolous and the basic underlying

justification was really paramoun.t, and the judge simply

refused to go along because one of the counsel didn't want it

to be recorded because Edgewood example is an absolute

classic case where I tbin3c the public has more interest in it

than the judiciary or the bar. And the trial of a lawsuit,

it just seents to me that lawyers and their clients shouldn't

ex parte be allowed to turn thumbs down on the right to

photograph or record proceedings, especially as Mr. George

pointed out, the intervention of a video camera is

practically unnoticeable today. And it seems to me if we are

going to. take a step, we ought to take a genuine step and

take it out of the litigants' hands leaving some discretion

in the Court.
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MR. GEORGE: The judge is saying today the

parties can't agree and the judge can't agree, nobody can do

it wflrld without end amen period because the Code of Judicial

Condttc.t says you can't do it.. I mean if the judge, the

lawyers, the witnesses and everybody else agrees, you still

can't do it today.

Now, obviously, the goal would be to bring us in

line with Rhode Island and such enlightened jurisdictions as

Tennessee so that we could have appropriate coverage of our

judicial procedures. But, today, it seems to me the first

step is to keep it from being an absolute bar to giving some

control over the Court and the parties and the participants

in it with the hope that soon the Supreme Court and the court

of criiain.al appeals, or through other devices, the issue

wouZd be addressed in a way that gives it the kind of rule

that virtually all other jurisdictions have.

hand up-

MR. SPARKS (EL PASO): I am going to take a

immediate step, of course. I just think it is such a big

distinction between the appellate process, and in the courts

out in El Paso, we sion' t.havE -many VCRs. We just have a

bunch of people who will really disrupt.

I just got through with a circus case defending the

lawyer where Tracey Scoggins is the plaintiff, and if we find
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we didn't have s-ome court orders, we would have never gotten

through that lawsuit. So. I still like the ability to. agree,

but I think there is a big, big difference, you know, on the

appellate. I don't know of any reason why with the public's

interest we don't have appellate argximents, but in the

MR. £ipGGAR: In principal, I certainly endorse

the thrust of the proposed rule. I just have some cFuestions,

though, with ane. It is placement in the rules of appellate

procedure because, in part, this is directed to the trial

judge, and the appellate rules do not pertain to the trial

judge. And as worded then, this simply says that a trial

judge may permit broadcasting in accordance with orders of

the Supreme Court. And if the order of the Supreme Court

sets out certain rules -- and I suppose a trial judge really

doesn't have any discretion. So I question whether the rule,

as worded, really carries into effect the intention of what

it is intended to po,rtray.
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broadcast if he met W or if somehow Supreme Court passed

orders allowing broadcasting, maybe even in trial courts.
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MR. hOW: One of the problems when you put it

up to the local district judge, trial judge, and he thinks we

have got some people that are pretty disruptive -- we had a

ceremony and the neurs media really interfered with the
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MR. LOW: So they are going to continue to run

it as much as we will let them run it. And you let one

district judge deny them, they come in there with lights and

everything like a dog and pony show and they say, °fTh, we are

not disrupting anyt.hing, Judge." Let him deny it. Man, you

will see editorials, you will see everything. So you got to

face p-racticaiities. If you place it on the shoulders of the

trial judge, that is placing a pretty good burden.
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MR. SPIVEY: I fail to see the difference

between letting them report what they want to report and

letting them electronically record what they want to record.
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camera except at recesses, that nabody can move in and out at

the tiine, that mikes cannot be placed anywhere except an the

counsel table and the witness stand and the podium: Those

kinds of things in all of these jurisdictions.

There area-ules, for example, in most jurisdictions

about photographing the 3ury. You cah`t photograph the jury

in most jnrisdi.ctions. It certainly, axcept coming in and

out or ajurp as a whal e or as incident to f i lming or

photagraphing the proceeding as a whole.
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Your Honor?
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opportunity to experiment by collaborating between the two

top appellate courts on some rules and then giving some

experimentation. And that is not foreclosed, is it, by

putting this in the TRAP rules? That is what we are trying

to support, isn't it, judge?

up.

JUSTICE HECHT: And eventually, when we figure

out what all the parameters are, then we can codify all the

parameters and the rules then we won`t have this problem.
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cover all if we put it in the appellate rules.
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I really can't get there until I do have it in writing.

MR_ EDGAR: It is redundant, admittedly, but

why don' t-wa simply put it in both pia-c-es,.have proposed TRAP

Rule 21 and then have Rules of Cieil. Procedure 21(b)?

CHAIRMAN SOULES : We voted a 21(b) last time,

so we already have a 21(b). It can be something else.

MR. ADAMS: bet me make one suggestion, that

is instead-of "a judge," shouldn't it be "a court" or "a3.l

courts" or something like that, or are you going to -- you

have got three judges on the court of appeals, you have got

nine on the Supreme Court. Is this going to be a court

decision or is it.going to be one judge of a-court?

CHAIRMAN SOtFLES: Let me get Judge IIoggett`s

response to that.

JUSTICE DOGGET`I': With reference to a trial

court on appellate courts, no, the objective there subpart

(2) is that it be approved by the court.
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JUSTICE DOGGETT: Actually, we were thinking

about changing it to any trial or appellate court to make it

clear that we were trying to cover Judge Hecht's suggestion.

That may be a good way to handle both problems.

CHAIRMAN SQULSS: Any trial or appellate

oourt_ Any opposition to making that change? There is none.

It will be made.

.
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ruiEs,.Ruies 15 through 211a), and now we have 21(b). We

can`t use 22 because it is already being used. So we will

have to call it 21(c)_
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Supreme Court or court of criminal appeals, it sounds like

that somebody in a particular case can petition for that

relief in some manner. I don't get the impression that that

is what you want to do_ I mean you cton `t want people -- you

don't want Mr. George or anybody else filing motions with you

with regard to particular cases, right? Well, I was going to

say if you say orders --

JUSTICE DOGGETT: Actually, we might envision

that in terms of when we would record in our own courts, but

that probably would be pursuant to an order generally
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MR. McMAINS: You don't want that, though, do

you, at this juncture?

All right, all in favar of these -- I am sorry,



66

2

7

10

11

12

13

14

is

16

17

1S

19

20

21

22

23

24

disjunctive "or° between (a) and (b) , the trial court could

enter orders or circumstances that might vary from any

guideline promuigated by the Supreme Court or the court of

criminal appeals.

CHAIRMAN SOIILES: When everybody consents.

MR. EDGAR : And I certainly don' t think that

is the intention. So you would have to come back and amend

the rule. Perhaps some thought should be given to giving the

trial court or the appellate court some control over this

until guidelines are promulgated by the Supre-me Court of so

and so. That is really what you are intending to do, I

think, isn't it, Justice Doggett?
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guidelines may not be the same for every court initially

because there will be, I think, some experimentation.

Actual iy , the guidelines Jim drafted to me .origi-ria 3. iy to

present to you went so far to specify the kind of camera- that

you could use in a courtroom in an effort to not have

disruptions. So I think we would have variety across the

state.

(At this time there was a brief

************ END OF TEXT *****^******
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CHAIRMAN SOULES: We are in session, and I

call on Lefty Morris to make his report on sealing coAirt

records. Lefty, you have the floor.

Chuck Herring.

SEALING COURT RECORDS

MR. MORRIS: This is a pleasure I yi.eld to

CHAIRMAN SOULES: Chuck Herring, you have the

floor. It is an important report.

MR. HERRING: If everybody will come in and

sit down, we will get underway. We have enjoyed working on

this. Lefty and I, who is the co-chair, have enjoyed working

on this. He made a mistake, though. When we got appointed

as co-chairs, he said this would be an interesting little

project. And it has been very interesting, but it hasn't

been little at all.

The issue is the sealing of the court records, and

the materials that you have before you, I think we sent out a

report to each member of the Committee which I hope some of

you at least brought with you. But in the packet you have

today, if you will look at Page 792 and following, you will

find a little memo from me and Lefty, and then there is a

draft rule just to talk about on Page 797. So 792 and then
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797.

I want to explain a little bit about the process

and why we are here on this particular rule and then explain

the draft a little bit. And then we have Tom Leatherbury

here from Locke Purnell who has done a lot of the preliminary

work, and we are going to let him make a few remarks as well

and talk about some of the drafts.

The reason we are here is that the Legis]ature

passed a statute which is now Section 22.010 of the

Government Code which appears in the materaals there, I

think, on Page 792 and is one sentence long. And that is why

we are dealing with this rule. The Section 22.010 says,

"The Supreme Court shall adopt rules

establishing guidelines for the courts of this

state to use in determining whether in the interest

of justice the records in a civil case, including

settlements, should be sealed -- whether in the

interest of justice the records in a civil case,

including settlements, should be sealed."

Luke appointed a subcommittee with Lefty and me as

co-chairs and four other members, Justice Peeples and a

couple of others. And when we had two public hearings, we

had about forty people show up total at those two public

hearings on November 15th and December. 18th, and then the

Supreme Court had its public hearing on November 30th, and we
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had a couple of hours testimony. And we have received

hundreds of pages of drafts and letters and law r- evi ew

articles and cases on this. And it has been an interesting

project. It has been an evolutionary project, the draft rule

that we have got, and the draft rule is the product of

consensus. And probably neither evolution nor concensus

leads to either literary elegance or intellectual precision,

and you will see that in the rule. The rule that you have

before you, the draft, it is long and it is difficult, but we

will try to take you through it. It is something to talk

about. Neither Lefty nor I like parts of it, but it is

something to consider, and we want to key you in on some of

the big issues, and I think Tom can do that as well.

The basic structure of the rule, the notion is that

there is certainly a presumption that the public should have

access to court records. And the rule is designed to a]7ow

procedure to put that into effect. The basic procedure is

that if someone wanted to seal a court record, a motion must

be filed, a written motion, notice must be given -- public

notice given. There is a procedure outlining that. The

public is allowed to participate to intErvenE for the limited

purpose of participating on that motion to seal.

There is a'standaxd set out for compelling need

that must be shown if records are to be sealed. There are

requirements for the order, for the duration of the order,
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the contents of the order and the findings that the trial

court needs to make. There is also a provision dealing with

temporary emergency orders more or less tracking Rule 680,

the TRO procedure. And then there are provisions dealing

with continuing jurisdiction and appeal because one of the

problems -- and Tom can speak to this -- one of the problems

that the press has had in the past, they have not found out

about sealings until after plenary jurisdiction of the trial

court has expired. And that has been a major problem becatise

we don`t yet have a ruling on the merits out of Texas

appellate court dealing with exactly the standard that should

be applied because it has been hard to have reviewed.

We have had input from, certainiy, plaintiffs

lawyers, defense bar, the intellectual property bar, the

family lawyers, public interest groups. All kinds of people

have come before us and some of them even come out of the

woodwork before us. But it has been a real interesting,

interesting process.

The three cases I would like you to keep in mind as

you think about the rule, the mechanics, the three kind of

tough cases or paradine cases. One of them is the trade

secrets case. What do you do in a case where somebody files

suit to protect a trade secret or to enforce a Tort remedy

for misappropriation of a trade secret? How do you handle

that under this rule? Intellectual property lawyers are very
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interested in this rule because of that question.

Another case is the family lawyer -- family bar has

repeatedly emphasized the case of small children who perhaps

have been sexually abused and who are below the age where

they are aware of that, and those records, they contend,

should certainly be sealed and that child should not be

inflicted to perpetual exposure of public records of that in.

their background.

The third case is a products liability case. What

do you do if you have a products liability case and a public

hazard surfaces in the course of discovery in that case? How

do you deal with that?

Keep these three examples in mind as you think

about the mechanics of this rule and how we deal with it.

The issues we will get into, I want you to think

about whether discovery materials should be included within

the definition of court records and go into detail whether

the rules should apply to settlements that are not filed, the

definition of compelling need, and then trade secrets.

Let -me just run through very quickly the rule

itself and the burden of proof also. Let me run through the

rule. If you have got it, if you will turn to Page 797, I

will take you through it very quickly.

The first section has definitions, and it has three

subsections. Compelling need is the first one. Protectible
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interests is the second one. Court records is the thi-rd one.

The compelling need, that is the standard that is

going to have to be shown if you want to seal court records,

and compelling need, as you see there, the first sentence

says it is "the existence of a specific protectible interest

overriding the presumption that all court records are open to

the general public," and the then the four things that must

be shown to establish that compelling need.

The first one is a specific interest that clearly

outweighs the interest in open court records and that the

specific interest would suffer immediate and irreparable harm

if the court records are not sealed. That is the first

requirement under that. Specific interest clearly

outweighing the interest in the open records.

The second one is basically that there is no less

restrictive alternative. Sealing is necessary because there

is no less restrictive -altErnativE to protect that interest.

The third one, Item fc1 there is the sealing will

effectively protect the specific interest without being over

broad.

And the fourth one is the sealing will not restrict

public access to information that is detrimental to public

health or safety, or if the information concerning the

administration of justice, basically, that information that

would show a violation of any law or involved the misuse of
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So those are the four requirements under compelling

need. Now, compelling need references protectible interests

in that next Section No. 2, itemizes some protectible

interests. And what this is is an attempt to deal with some

of the hard cases, some of the interests the peopl.e have

said, well, in these circumstances, some form of sealing

should be justifiable. And here are four of the categories.

Many were suggested, and these aren't perfect, and as I say,

neither Lefty or I vouch for or probably will defend hard7y

any part of this rule. But in any event, the four interests,

the first one is basically a right of privacy or privilege

under the rules -- under the rules of evidence. The second

one is a constitutional right. The third one is trade

secrets. And, again, we will come back to that because the

trade secret lawyers and the intellectual property bar have a

problem with the way we have done that or the way it appears

in this draft. And the fourth one is the sexual assault-type

of situation, the protection of the identity or privacy of an

individual who has been the subject of a sexua].ly-related

assault or injury. Those are the four. These are not

exhaustive, but the four protective interests of the rule or

this draft at least sets out.

Next, Item 3 under Paragraph A on the next page is

court records. And this particular draft, you will notice,
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basically defines court records as to what is filed in court

and specifically excludes discovery materials. And that has

been a big point of discussion. We will discuss that with

you in a moment, the pros and cons of discovery materials as

being a part of the court records.

Then we go into Paragraph R, and that sets out

basically the procedures for the notice and the hearings and

the orders. Subpart A there, Subparagraph A under R talks

about the hearing and basically provides for an open court

hearing would allow this draft -- would allow an in camera

hearing if, otherwise, the matters that are sought to be

protected would be revealed or disclosed if you had a public

hearing in that limited circumstance. But basically, an open

court hearing.

At the hearing, the court can consider affidavit

evidence if the affiant is present and available for

cross-examination, and then any person not a party can

intervene in the proceeding at the hearing stage -- or really

at other stages, as well, the way the rule is written -- for

the limited purpose of participating on that issue, the

sealing issue. And that is where the press, at times, after

the fact, has been excluded. They said you didn't intervene

timely, you didn't have an opportunity, you didn't

participate in a timely fashion. So the goal is to let the

press or public participate on that limited issue of sealing.
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Now, the second part deals with notice. There must

be a written notice filed. The moving party is to post a

public notice at the place where you post public records

dealing with county government, notices for meetings of

county government. That notice is to be posted 14 days

before the hearing. Now, if we get into the rule later and

we have an emergency ex parte exception to that, but in

general, 7-4 days public notice. That notice, the rule --

provision there sets out the contents of the notice, provides

that the parties shall file a copy with the clerk and forward

a copy to the clerk of the Texas Supreme Court so that there

will be a central lacation where the press can check to find

out what sealing is going on around the state. That was a

big issue that the press was very, very interested in, and we

discussed a lot of procedures, but that is the one in this

draft.

The third provision there is the temporary sealing

order. And as I said before, that basically tracks Rule 680,

the TRO procedure. And the idea is that in a case where

sealing is necessary immediately and there is not time for

the public notice and the public hearing that there can be an

an application with affidavits and that the immediate need

can be established. A 14-day order time period is al)owed

with up to one extension unless there is agreement for

subsequent extensions, just as we do under Rule 680 for TRQs,

•
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and then a motion to dissolve that kind of temporary

emergency order can be filed in two days notice on a motion

to dissolve, again, just as we have.under Rule 680. So that

is the emergency temporary order procedure.

A Subpart 4 there that Paragraph B sets out or just

makes reference to is the findings and specifically requires

the trial court to make a finding demonstrating the

compelling need as that term was defined in the first section

of the rule.

Subparagraph 5 deals with the sealing order and the

contents of the sealing order. It provides what shall be in

there, the cause number, the style, et cetera, the time

period for which the order shall continue for which those

records shall be sealed, and identifying those parts of the

file that will be sealed and those parts that will remain

open. And it provides that the or.der, whi]e it needs to be

specific, shall not reveal the information sought to be

protected.
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And then Paragraph C deals with continuing

juristiiction, and this is, again, the attempt to make sure

that the press, if they find out after the fact after

judgment has been entered, where otherwise plenary

jurisdiction has expired in several cases in Texas, they have

an opportunity to come in. The court has continuing

jurisdiction over the sealing order. And then the appeal

3404 GUADALUPE •AUSTIN,TExAS 78705•572/452-0009
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right, it provides for an appeal, except as to those

temporary emergency orders, except as to the 14-day orders,

it would allow an appeal.

That, in very brief fashion, is the outline of that

particular draft. There are, as I say, several issues. One

of them is discovery. I don't think Tom really wants to

speak to the discovery issue. We can come back to that in a

minute. Settlement agreements, we want to talk about that,

but I don't think you are interested in that either. And

trade secrets, I don't think you are involved with that one.

The standard of proof is a question, if you will go

back and look at -- if you will look at the compelling need,

that is the very first sentence, the second sentence, really.

It says "The moving party must establish the following:" And

then it lists those four factors.

Well, one question is whether that should be by a

preponderance of the evidence or by clear and convincing

evidence. I think that is one of the points probably you

wanted to talk on, Tom. So why don't you take it there and

then Tom beatherbury and John McElhaney to represent the

Dallas Morning News really drafted the very initial version

of this rule that went through many different forms and did

just a whole lot of work for the committee, and we were very,

very appreciative of that.

There is a current version that -- I think his most
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current version we are going to pass out, and it will also

have some of the other current versions, David PPrry`s

version and David Chainberlain's version, in this packet we

will pass out now. But why don't you draw some of the

differences between this draft and the one -- the most recent

version that you have.

MR. LEATI#ERBURY: Sure. In the packet that T

got from Chuck earlier in the.week, our most recent draft

says draft 12126/89 up at the top and it was Attachment C.

Chuck, is that the same as in --

now.

MR. LEATHERBURY: Okay.

MR. MORRIS: Did any of you get this bound

hook? Okay, well, I thought you had it.

JUSTICE DOGGETT: It is under Tab C.

MR. HERRING: If you have the bound book that

we sent out to everybody, and you may or may not have gotten

it, it will be under Tab C. We are going to pass out a copy

of Tab C and the other versions right now.

MR. LEATHERBURY: I can go ahead and get

started because I know time is short. I tried to compare our

most recent draft, which is Attachment C, with the draft that

Chuck circulated as the ca-chairs' draft. And I will just

walk through it and show you the points of agreement and

•
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disagreement and be happy to answer any questions you have.

Under the definition of compelling need, in our

draft, Attachment C, one of the first things we get up front

is the clear and convincing evidence standard that we think

is the appropriate standard given the fundamental nature of

this right to access to information that is on fi)e at the

courthouse. It is a standard that the courts are familiar

with. Clear and convincing evidence is used in civil

commitment casas, in termination of parental rights cases, in

libel cases to assess certain issues of fact such as the

existence of actual malice. And we believe very strongly

that that rather than the preponderance of the evidence

standard that others have advocated is appropriate to seal

court records that are actually on file at the courthouse.

Our draft, as well as Chuck's draft, incorporates a

balancing test in this definition of compelling need. We

believe that the co-chairs' draft dilutes the balancing test

a little bit and unacceptably.

In the definition of .compeliing need in the

co-chairs' draft, we would enter a line after °specific

protectible interests," which we would add "is substantial

enough to. override the presumption that all court records are

open to the general public." So we would suggest that

innerlineation in the co-chair.s` draft to jive more closely

to what we have in our draft, which is Attachment C.
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Our fear there is that with the enumeration of

certain protectible interests, the definition of certain

protectible interests, that the definition of compelling need

in the co-chairs ` draft is not explicit enough about the

balancing test, and courts may forget that all -- that there

are other parts of the balancing test in addition to the

establishmsnt of a protectible interest.

There is some language in our draft C which drew a

lot of heat and not much light about mere sensitivity,

embarrassment or desire to conceal the details of litigation

is not in and of itself a compelling need. That has been

deleted from the co-chairs` draft. And while we think that

is still an accurate statement of the law, I think it draws

more controversy than it deserves and so are not really

insisting and advocating that, although it is a correct

statement of the law.

B and C are identical between the co-chairs' drafts

and our draft talking about less restrictive alternative and

a finding that sealing will actually protect the interest of

the person that sought to be protected without being over

broad.

D in the co-chairs' draft adds that final phrase

°that violates any law or involves misuse of public funds or

public office." We take a broader approach that any

information about the administration of public office or the



1

2

3

4

5

6

7

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

82

operation of government should not be sealed and would be

more absolute test on that than the co-chairs' draft

currently provides for by deleting that language.

We did not enumerate protectible interests --

specific protectible interests that would be covered by this

rule. I guess our preference is for no specific categories

and to remain general and just talk about specific

protectible interests, although we can see some benefit to

spelling out specific categories. Again, the fear is that in

the trial court you come in and you say "trade secret," the

judge looks at protectible interests and you have trade

secret. And that may be the end of the discussion withozit

going through the balancing test that is necessary.

In addition, I try to think of some constitutional

right that would warrant sealing, and I really couldn't come

up with one unless you accept that there is a constitutional

right to privacy, and I an not sure that is the case. So I

have questions about 2(c), I mean, 2(b), protectible

interests, and that would cover 2.

As Chuck said, the definition of court records is

the same. We did not want to bite off the discovery f ight ,

whether discovery is subject to the same standards of sea)ing

as documents that are actually on file at the courthouse. We

think it is very important to get a rule in place about the

documents that are actually filed at the courthouse and
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Our rule, as well as Chuck's draft, would affect

settlement agreements that are actually filed at the court,

but would not reach beyond that, and try to make public

settlement agreements which were not required to be filed and

which were not filed with the court.

There is a very crucial sentence in B of our draft

that is omitted, an introductory sentence which states,

"All orders of any nature and all opinions

made in the adjudication of cases are specifically

made public information and shall never be sealed."

It is that first sentence in B. That language

tracks exactly the Open Records Act language in Section 612.

We think, if anything, should be public. It is all orders

and opinions that are made by the court which actually

explain the reasoning and the rulings of the court. And this

language was included in our draft to respond to

particular -- at least one particular sltuation where an

order was sealed and the party seeking to unseal the records

could not even be told the basis for the order by their

lawyer. That was the Tuttle Jones case. So we think that
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that is a very critical --

MR. MORRIS: Do you mind clarifying for me

what you just said? I mean why is this particular Open

Records Acts phraseology important to you?

MR. i,EATHERBI3RY: Well, I think it belongs in

the rules too, and I will tell you why, because there is a

very fundamental debate about whether the Open Records Act

applies in any fashion to the judiciary or to court clerk

files. And so we thought in an abundancE of caution, since

we were doing this and there really didn't seem to be much

dispute at the committee level, that that language should be

left in here to cover any possible loopholes in the

application of the Open Records Act.

We have one great concern about the co-chairs`

draft, and that is the provision for in camera hearing. We

certainly are sensitive to the problem of bringing and having

to file tradE secret information or other types of

protectible information with the court and recognize that a

potential -- an open hearing always has the potential to

reveal the information that is sought to be disclosed. But

in camera hearings, in my view and experience, really have a

great potential for abuse. I think you would find an almost

indiscriminate use of the in camera hearings because of --
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because in every situation an open hearing might reveal the

information sought to be protected. And we would urge that

that be handled through instructionsfrom the judge to the

lawyers not to reveal it in their questioning as was done in

the oral arguments at Tuttle Jones -- in the Tuttle Jones

case, which some of you may be familiar with, involving a

file that was sealed involving sexual abuse of a patient by a

psychologist, and really would urge no in camera hearing

provision or certainly not the one that is included with a

fairly weak showing in the co-chairs' draft.

There is a real minor differentiation in the notice

provision. Our notice provision would require the party

giving notice to describe the type of records which are

sought to be sealed in the notice. So actually just list

them, whether it is plaintiff's original petition or answers

to interrogatories or exhibits to summary judgment motion,

some brief description like that. And I think that is a very

good and useful thing to have in the notice to allow the

public to decide whether or not they want to come and spend

the time and the effort to attend the hearing on the motion

to seal.

The notice provision in Chuck's draft, I am sure it

is implicit, but it omits the specific reference that the

notice itself can never be sealed. And we think that is an

important addition that may be implicit, but we think we need
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our temporary sealing order provision i s quite

different from Chuck's in that -- or.from the co-chairs' --

in that it does not provide for any extensions of the

temporary sealing order, and certainly doesn't provide for

any extensions by agreement. And there is a good reason, I

think, why there should be no extension to the temporary

sealing orders in this case and why TRO practice is not

directly applicable in this point. And that is once you get

your temporary sealing order, you have to go ahead and post

your notice, your public notice. You have to mail notice to

the clerk of the Supreme Court so that it can be posted down

here as well.

In the notice, you have to specify the time for the

hearing, and presumably, people will look at these notices

and either come to the hearings at the scheduled time or

decide not to come to the hearings at the scheduled time.

If you get into a situation where there can be

extensions and extensions by agreement and so forth, I think

it is going to. -- it is not going to allow the public to

appear and contest sealing orders. I think there will be

confusion about settings. There is a real question in my

mind in the co-chairs' draft about whether you have to go

back and post a new notice if you obtain an extension. Do

you have have to wait again 15 days after that notice is
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posted or 15 days before you have the hearings. So I think

that it is not complete. And because the public's rights an

sealed records are involved, as well, as the private

litigant's rights, I would urge the Committee not to include

any extensions and to adopt our temporary sealing order

provision as it is written in our draft, which is

Attac-hment C.

There is a. minor discrepancy in the section on

findings, which is Na. 4. We included that the Court must

explain the reason for the findings, and we believe that is

important or else you are going to get laundry list findings

and no explanation, no reasoning, no rationale. And we think

that is very important that the -court set forth its reasons

for sealing the records as well as just making the findings

that are required by the ruie. Chuck had included a

provision that the findings should not reveal the information

sought to be protected. I think that, of course, is

understood, and we don't have any problem with that. I think

good lawyers can draft around that and good judges can draft

around that and that won't he a problem. But if that

language helps out, that is fine.

The sealing order provision, we made explicit for

the clerk's benefit that in cases were sealing orders are

granted, there would be two files, an open one and a closed

one. This may be more of a semantic difference than a
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substantive difference because, in substance, Chuck's, or the

co-chairs` draft, is substantially identical to ours. But

there is that one minor wording change about two files being

kept by the clerk's office.

The continuing jurisdiction provisa-orr of ours is

v-irtually ic3entical to Chuck `s, and that is very important

from our past lawsuits where the press or other parties have

been held to intervene too late to challenge a sealing order

because the trial court's jurisdiction over the sealing order

has expired. So that is v-ery important.

The appeal provisions -- I want to direct your

attention to the last two sentences of our draft

Attachment C, the sentences which begin "Upon any such

appeal, the trial court`s failure to make the specific

findings required in Paragraph (B)(4) shall never be harmless

error and shall be reversible error." And then the second

sentence says, "The trial court's failure to comply with the

notice of hearing requirements in Paragraphs (B}(1) through

(B)(3) shall render any sealing order void and of no force

and effect."

That is an accurate statement of the law. We think

the importan.ce of it is such that it dEsarves a place in the

rule. I can anticipate that there would be a lot of harmless

error cases if we did not have that, and you are never going

to have adequate appel].ate review unless you require the

3404 GUADALUPE •AUSTM TEXAS 78705 •:12/452-0009
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trial courts to explain the reasons for the sealing and make

their findings.

The second sentence there_about compliance with the

notice and hearing requirements is equally important in terms

of contempt, possible contempt of sealing orders. If there

hasn't been public notice, how can someone be in contempt of

an order? And that sentence is designed to accomplish that.

C of our draft, Attachment C, is not found in the

co-chairs' draft. It prohibits counsel from withdrawing

records except as expressly permitted by other rule or

statute. In the evolutionary process of drafting this rule,

we foresaw a big loophole if we had these pretty specific

order -- requirements about what you had up there to. get

records sealed or unsealed, but left the rule silent as to

whether or not records could be withdrawn once a case is

settled or disposed of. And this is intended to close that

loophole.

I can't give you a specific example of a case in

which that has happened, but I think that we all agree that

withdrawal is not a good concept. And so E belongs in the

ruie. And I would be happy to answer any questions. That

summarizes what I perceive to be the differences between the

co-chairs' draft and our latest draft.

MR. HERRIAiG: What we might, because I know

you have got to get out of here. I want to lay these
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specific issues out for the Committee to just kind of go back

and have an exchange on those points so that at least the

Committee is clear on those. I do want to get to discovery

and I do. want to get to settlement later, but I know you are

not concerned about those.

The first one on clear and convincing evidence.

And again, on the draft, that is the question of whether a

compelling need is a standard the moving party ought to have

to establish the four factors by clear and convincing

evidence or by a preponderance of the evidence.

The biggest objection we got to a clear and

convincing standard was trade secret lawyers. And again, do

we include trade secrets or not in the rule? That is an

issue we will come back to. But this is what they said.

They said, look, if I have got a trade secret I need to file

suit to protect because somebody just left our company, z

have got to show under Hyde v. Huffines under Section 757,

the restatement courts, I have got to show that there is a

trade secret. I have got to put on expert testimony of that.

I have got to show it has competitive value, so I have got to

analyze the industry and the competition. I have to show

that I have kept it secret, the protective security devices T

have used, noncompetition agreements, physical security and

the like. That can be shown-. And we do it at trial on the

merits, but it is a lot to show, and it is difficult in a

3404 GUADALUPE •AUSTIN.TEXAS 78705•512/452-0009
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away, when I file suit, have to meet a clear and convincing

evidence standard on a motion to sea1, you impose a standard

on me I would never have to meet at trial on the merits. I

would never, to protect my right -- my property right -- and

the Supreme Court has held it is a property right -- I could

get relief at trial on the merits under a lesser standard

than I could seal the records. Why don't I file my case?

But if I can't seal -my re-cords, you have abolished my trade

secret right because I can't pursue that right in court. If

I put that evidence in, I lose it. I give public notice of

what my trade secret is, so I can`t sue to protect my trade

secret without revealing my trade secret. And if you have a

clear and convincing evidence standard, that is a higher

standard then I would ever have to meet on merits, and I

can't do it, and I can't do it right away, perhaps. That is

the concQrn that the intellectual property bar has given us,

and that is why Lefty and I took the courageous stand of not

putting any standards of proof in here and letting you all

decide that, whether it should be preponderance of the

evidence or clear and convincing evidence. That is the other

side on that one. We can talk about each one of these as we

go through, or we can go through -- whatever you want to do,

Frank.24

25 MR. MORRIS: The thing is Tom is going to
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leave at noon, and I really would like, before we start our

debate, for us to be sure we understand because I think there

is a tremendous amount of merit in this proposal. And t

would like, if you don't mind, for Chuck to go ahead and 7et

them have their dialogue and then let's come back and make

our decision.

MR. HERRING: Tom, why don't we go through

these one by one. Do you want to add anything on clear and

convincing?

MR.. bEATHERBURy: Well, I guess my response to

that specific hypothetical or example that you gave is that I

am not sure at the outset of. a case why the trade secret is

actually being filed with the court as part of the petition.

I would think that, you know, you can draft around that if

that is a problem. Now -- and that is one reason why our

proposal doesn't speak to discovery because that is where

most of the trade secret fights come up -- is it a trade

secret or is not.

MR. HERRING: You are exactly right. The big

problem for the trade secret, folks, is if discovery is

included in this rule, and then all of it is going to be out

in depositions and all that. They would say, well, you may

have motions for summary judgment, you may have other issues

we need to resolve and you would have matters filed of record

and it is all out on the table and you make us have a

I
I

3404 GUADALUPE •AUSTIN. TEXAS 78705•512/452-0009
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standard that is tougher than what we would have to meet

otherwise.

MR. LEATHERBURY: But if it is a legitimate

trade secret, they can meet the clear and convincing

standard. I mean I guess it is just --

MR. HERRING: They may or may not be able to.

MR. LFATHERBURY: The problem has come up in

the past where things that really aren't legitimate trade

secrets have been claimed to be trade secrets, and then they

have been sealed. And when looked at, the judge or appellate

court has held, well, that is not a legitimate trade secret,

open up the files.

So I don't know how to get above that specific

other than to say the right to open court records is a

fundamental right that has been recognized in the common law

and in some cases in the canstitution. And so it deserves

that heightened burden of proof.

MR. HERRING: flkay, I think that is a fair

presentation of both sides. The trade secret lawyers have

one view and the media lawyers have anothEr, and I think we

have prettg well set it out as well as we can on that issue.

On the mere sensitivity language -- now, this would

go under Section (a)(1)(a), I think is where you have it in

yours, don't you?

MR. LEATHEREURY: Yes, but Z don't think that
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really merits a lot of discussion now.

MR. HERRING: You want to forget that? All

right.

MR. BRANSON: Can we hear discussion on this?

MR. HERRING: Yes, let me go ahead and make

discussion on that. On his draft, if you will look at this

Item C that we passed around, he has got his lan-guage added

under (a)(1)(a),

°Mere sensitivity, embarrassment or desire to

conceal the detail of litigation is not in and of

itself a compelling need.°

Okay, the reason it was left out, there are two

reasons in the draft that we submitted to you. Number one,

we felt that was kind of obvious anyway that we set out what

the four standards are, and if all you could show is mere

sensitivity and embarrassment, you didn't meet the four

standards.

But the bigger reason that is not in there is the

family lawyers appeare_d at the CozamitteQ, and they objected

because they said, look, we have divorce cases where we

have -- we expose to all the world if we can't seal the

records our assets. We disclose things that we did to each

other that we prefer that nobody ever knew because we didn't

want to, do them, and some of them are pretty embarrassing.

And it really -- that is a factor for at least sometimes

3404 GUADALUPE •AUSTiN,TE%AS 78705 •572/452-0009
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embarrassment and sensitivity is a legitimate factor. If you

look at the child abuse case where a patient has abused a

young child, part of that is sensitivity. We are worried

about sensitivity and embarrassment that that c'hild will be

caused when they are a young adult and find out that their

parent abused them sexually as an infant. So they say -- and

the family lawyers are really the reason that is not in

there. They said you just shouldn't take that, you shouldn't

have that completely because some of that element,

sensitivity and embarrassment, is something you could loak at

when you look at the other interests. I think Tom came up

with that language, is not concerned about it. I don't think

it adds greatly to the standards we have got anyway, the four

substantive standards of compelling need.

MR. LEATHERBURY: I think other people are

concerned about it because it is a correct statement of the

law, and we tried to qualify it by saying mere sensitivity

and in and of itself. So we tried to answer some of those

conoerns, but I think that the political realities are that

it probably needs to come out to please some people who are

interested and they think that is all they may be able to

show and, in faot, I think they could show more. I think

that in all those cases more than mere sensitivity,

embarassment and so.farth is involved, such as sexual

interest or other things that quality as a legitimate
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MR. HERRING: Mere sensitivity or embar-assment

w.ould never be enough to meet the standard anyway. So we

have got the four criteria.

MR. BRANSON: I don`t want to interrupt, but

couldn`t you handle the two problems you are having with the

two sections by merely accepting trade secrets in the first

section and accepting family laws under (a)(1)(a)?

MR. HERRING: We tried, and we have proposals

and I have got another draft that we will circulate probab3y

after lunch that does that as to trade secrets. And we had

discussion, and Ken is not here today, Ken Fuller, who-

participated pretty actively. But that was discussed, and it

was -- it is a legitimate way to approach it, and we Just

ultimately ended up with we don't want to have different

rules for everybody. We aught to try ta do everything we can

in one ruie. When you do that, you have a compromise process

that daesn`t draw it exactly. But you are right. I mean

that is one way to go at it. The trade secrets, though, you

are going to- hear later when we get to the discussion, some

of the plaintiffs lawyers have had the view that, hey, trade

secrets have been abused. People come in and say "trade

secret," and ipso facto, everything gets sealed, and that

shou2dn`t be allowed. And you have to distinguish between

cases where people are suing specifically to protect a trade
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secret to cases where you have discovery and somebody says,

hey, Rule 507 privilege. Let's not get into my trade secrets

in the discovery process. But we can talk about that

probably a little more after lunch if you want. That is --

you are right, that is a way to go about it. It just got too

cumbersome when we started drawing three separate rules.

Anyway, the next point I think that Tom mentioned

deals with the language of (A)(1)(d), and that is one of the

requirements to show compelling need would be that sealing

will not restrict public access to information that is

detrimental to pubiic health or safety or -- and Lefty and I

have already changed this rule so it doesn't read the way you

have got it, but let -me rQad it the way it does read, the

rest of it, °or to information that concerns the

administration of public office or the operation of

government and that shaws violation of any )aw or involves

misuse of public funds for public office."

In essense, Tom's version would not have the

requirement that that information concErnZng public offices

relates to a violation of the law. Here is the rationale f.or-

having that requirement. If we simply say that if the

information concerns public office or public ad-mi-nistration,

and we don't say that the information has to be negative,

just as we say if the information concerns public health it

has to be detrimental to public health, then anytime you have
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got any case that in any way deals with a public office, you

can't seal a record. And our view was that if the

inf ormation is somehow negative about a public office and

therefore the public ought to know about it, then certainly

sealing should not be allowed.

But what we are trying to do is simply say that if

a case tangentially iTtvolves a public office, that shouldn't

automatically mean you can't ever seal anything. And that is

the reason for that difference. I have not articulated that

as clearly as I shouxd have, but the idea is under our draft

that there ought to be some showing that that information

reflects negatively on the office -- a violation of the law,

misuse of funds versus simply concerns the office. I don't

know if there is much to add on that, but that is the issue

and we can talk about that one more later.

MR. LEATF€ERBiIRY: As a practical matter, I

think that puts the trial court who is trying to make the

determination to seal or not to seal in a tough position. Is

he going to say that that is a violation of law up front when

a motion to seal is filed? I think that is a hard test for a

.trial court, and it is really -- it is almost a censorship

mode. I mean we are talking about that anyway. But it is

too much, in my view. Access to information about government

should be broader.
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On protectible interests -- now, this is the

subsection under Part A, Paragraph A, and we had a lot of

discussion in the subcommittee, lots of different approaches

about whether we try to articulate any pr.otecti.b)e interests

or not, whether we just have a general standard. But the

family law bar, the intellectual property bar, some of these

other concerns were suppressed. And we tried to put these in

just as examples of when you might find a protectibxe

interest. You have still got to show all four things up in

Paragraph A. But this was an attempt to list some of them.

Tom's specific comment went to {Aj (2) (b) which

refers to constitutional rights and does not refer more

specifically to anything other than that. And his question

was well is -- I think he said he is not sure if the right of

privacy is a consitutional right or not. In any event, we

have taken care of right of privacy in Subsection (a) , which

refers to right of privacy. So if there is another

constitutional right that somebody can identify that ought to

be protectQd is really the Ql.lEstio2l.

Somebody this morning -- we were kicking around and

somebody said what about religious right? And there is a

Seattle Times v. Rhinehart case where there is a case in

which there was a discussion of religious rights in the



1

2

3

4

5

7

a

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

100

context of a suit by a religious organization or occult

against the media and the media wanted to get the

contributions to the religious organization, get discovery of

that. And there was some discussion maybe that indicates in

addition to the right of privacy, maybe that implicates the

first amendment right to freedom of reZigion. I don't know

if it does or not, but there is some concern that if somebody

can really someday articulate a legitimate constitutional

right, realizing that that is a moving target and always has

been with our Supreme Court, that we ought to al3ow for its

protection. And I guess part of the response to Tom would be

if there aren't any, we don't need to worry about it. It

doesn't hurt to have it in the rule. If there are some that

people can articulate, we will allow them to be protected.

That is the reason we have it in there and he does not.

JUSTICE E14GGETT: Chuck, beyond that on that

particular section, did you enumerate protectible interests

and he does not? You also have in the Committee chair draft

deleted the reference to "substantial enough to override.°

It is not enough even under your draft, is it, to just prove

,one of those protectible interests. There is still a

balancing test that the court has to engage in to determine

whether that protectible interest is sufficient and

significant enough to override the presumption of openness.
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he had "substantial enough to override" where we have

"override." And I think that really was just an edi.toria).

decision that "subsantial enough to override" didn't add much

meaning to the word override. How do you override if it is

not substantial enough to override? But there still is

balancing, and it is still required, and you have still got

to consider all four of those factors.

He has language -- Tom had language in his draft

"concerning all orders of any nature and all opinions made,

and the adjudication cases are specifically made public

inf ormation and shall never be sealed.° And we left that out

because we forgot what he said.

Basically, he said that, yes, it is in the Open

Meetings Act. There is some question about the application

of th-at, and we thought it was in there and that would take

care of it. I think we can add that back in there and I

think we probably shoul-d just to -- if that has been a

problem, and he apparently has encountered a case where it

has been.

Next we have got a pro-vision in a draft that woOd

allow for in camera hearings. As I mentioned before, you

give notice the public can appear, the media can appear. We

will have a notice that is posted. The clerk of the Supreme

Court will have a bulletin board or something where they post

tbesa noticQs of znotions to seal that have been file-d around
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the state. And the idea is that the public or the press can

come in if they want to oppose a motion to seal.

We have taken the position.in this draft that there

are times at the motion to seal hearing where it is

imaginable that you can't prevail on your inotion, you can't

show what you need to show, what you need to protect without

revealing it, and that there ought to be an allowance for

in camera hearings in those situations, and those situations

only, where if you presented the evidence the chicken has

flown. I mean the cat is out of bag. And that is the idea

of having and an in camera pro-cQeding. And there probably

shouldn't be many of those. Tom is concerned that that might

lead to abuse and we will have all in camera hearings.

Again, that is something where the trade secret

lawyers were concarnad -- how do I have my hearing and prove

up my Rule 507 privilege or my trade secret if I can't put on

the evidence of what my trade secret is without my competitor

or whoever I arff concerned about sitting in there and hearing

what it is. And effectively, if I can't have an in camera

examination, if I can't have an in camera presentation, I

have lost it, my trade secret is gone. I am not sure we drew

that line right, but that was the idea behind, at )east in

some instances, allowing an in camera presentation.

Anything else to add on that, Tom?
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everything I could on that.

MR. HERRING: All right. Tom had a provision

in Paragraph (B)(2) dealing with notice. And I think, if my

notes are right, you had a provision requiring specification

of the type of records to be sealed, that is, the notice

would say the type of records to be sealed.

Our n_otice provision simply says you describe the

cause number of the case, the general type of case, because

in most cases where you have a sealing, say a trade secrets

case, most of those cases, the press isn't going to care,

most family law cases, the press isn't going to care. But we

want some general description. What we were concerned about

is that somebody might validly get a sealing order and then

be overturned on a technicality because we were concerned

about the ambiguity of what you had to describe by the type

of records to be sealed. And again, part of this goes to

whether we in-ciude dis-covEry or not within the rule. And

Toan`s version doesn't include discovery. Go ahead, Tom.

MR. LEATHERBURY: Well, our draft is a little

bit more specific than that. It doesn't say the type of

re.carrls, it says the specific court records ought to be

sealed, which I think e)iminates a little of that problem of

the potential ambiguity because you just list the pleadings

or exhibits that you are seeking to seal.
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list all the pleadings, do you have to list all the pleadings

in your motion if you are down the line in a case? What do,

you do if you have the trade secrets.where you have gat

documents and memos? What specificity need you have in the

notice? And again, the answer to this issue you have raised

depends, in part, on whether we have trade secrets,-- or

whether we have discovery in there or not. I think it is

easier if discovery is not in and it is not such a problem.

I think those are the positions on that.

Tom said also under (B)E'21, the notice provision,

that we should have an explicit statement that the notice

should not be sealed, and we can certainly add that. We

thought since the notice has to be posted publicly, it has to

be filed with the clerk, it has to be served on the clerk of

the Texas Supreme Court and posted publicly there. We didn't

say it shouldn't be sealed because we thought that pretty

well gave several public access points to the notice, and

that is why that is not in there.

MR. HERRING: Right. Next, the temporary

sealing order, and this is the procedure if you .don't have

time to go through the public notice and the public hearing

that would allow more or less a TRO pr-ocedurE.
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Tom's version does not allow for an extension of

the 14-day order. Rule 680, the TRO order, basically a]lows

for an extension, additional extension of 14 days, and we

simply followed that. The reason I think that is in Rule 680

is kind of the pragmatic reason, I suppose, we have

encountered here in Travis County where you get TRO and then

you are on the docket and the court doesn't reach you and

sometimes you need an extension, and we just thought there

aught to be the possibility of one extension if you run up

against a docket crunch. With respect to -- we also al.low

further extensions if everybody agrees. And Tom said, well,

that is too broad.

I guess our notion was that we built protection in

here. If anybody disagrees with a temporary order of

sealing, you can file a motion to dissolve what we allow you

to file on two days ziotica_ So there is always that

protection to come in and undo the temporary order seal if

somebody wants to. But it is just kind of a different way to

approach it.

MR. LEATHERBURY: Well, I really do fear

confusi-on. If you change the hearing date that is posted

through the extension process, I think you are going to

possibly confuse people and shut out people who want to be

heard if they can't -- if they can't find the hearing or if

it has been put off. I also have the question about whether
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or not you have to go back and repost notice if you get an

extension and change your hearing day.

MR. HERRING: Our position on that was that you

shouldn't for either one of those situations, the reason

being given notice, we posted a public notice at the

courthouse, we posted public notice with the Supreme Court.

If anybody has seen it and cared about it at all, they are

going to know about the case. And you shouldn't have to

repost a notice every time the hearing on the motion to seal

gets reset because sometimes those resettings are out of your

control. They may be within the control of the court or the

court coordinator or reasons that you can`t really have any

influence over, so shoul.dn't have to keep giving notice, and

that if we gave that one wave of notices, publicly, locally,

filing with the clerk, filing with the Supreme Court, that

would be adequate notice. If somebody cared about the case,

they could get into it and find out when the hearing was.

That was the rationale.

MR. LRATHERBtIRY: The other thing is, the way

I read the co-chairs' draft, the extensions could be

indefinite. And, Chuck, you said one extension, and that is

not the way I read this draft. I could be misinterpreting

it. But I had a real c-oncern about no definite maximum time

period for a temporary sealing order.

•
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we ought to add "the order is extended for a like period"

probably if we are going to have an extension provision at

all.

MR. LEATHERBURY: One thing that -- are you

finished with that temporary sealing order?

MR. HERRING: Yes.

MR. i,EATHEitBiJRY: One thing that I neglected

to mention that was omitted from the co-chairs` draft the

first time I went through was the very tailend of Paragraph

(B)(3) dealing with temporary sealing orders in our

Attchment C. And basically what this part of our proposal

does is to reinforce that. If a party has obtained a

temporary sealing order, he still bears the burden of proof

at any hearing on the merits of establishing everything, of

establishing all prongs of a four-part test, and it is to

attempt to work around some of the equitable arguments that

have been raised in the past that parties relied on the entry

of a temporary sealing order and so somehow the burden of

proof should be lessened. That was an argtcment that was

raised quite effectively in the Tuttle Jones case where, of

course, in that case, the file had been sealed for 18 months

and the parties had entered into a settlement agreement. We

won't have that specific problem in this case, but it is a

compelling argument. I think an the grounds of equity the

court should give more credence to the temporary sealing
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order and somehow lower the burden of proof as a practical

matter or in his consideration because of the entry of the

temporary sealing rule.

MR. HERRING: I think our position on that was

that the rule clearly states that if there is a tEmporary

sealing order, a motion has ta be filed and then you have to

have an actual hearing, and the sam.e standard should apply

and it would be a clear voilation of the rule if the court

somehow said, well, because there was effectively a TRO

entered, it is a different standard than temporary

injunction. That is the analogy. But that is just not

having that specific had exgerience, I suppose, is the reason

we use that literal approach.

MR. LEATHERRURY: Yes, I think it was just our

effort to be more explicit and to anticipate some of the

problems that might come up.

MR. HERRING: All right, next, turning to

Subparagraph (B)f4), the findings provision. Tom has a

provision, I think, that requires -- you have to help me

there, To-m.

MR. bEATHERBURY: The reason for such

findings, it would require the court to explain its reasons,

in addition to just making the findings required by the

four-part test.

MR. HERRING: The difference is in our
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And then Tom has two provisions dealing with

appeal, one of them stating essentially that if the court

doesn't make the findings, the specific findings, that will

always be reversible error. And that is just kind of, I

guess, a judgment call as to whether you want to leave --

whether you want to tie the hands of the appellate court like

that or not. And I think that is the difference on that.

MR. MORRIS: And, Tom, why do you say that is

important?
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I t-hink, otherwise, you would see a lot of harmless error

cases. I think it is important for procedural and

substantive reasons.

MR. HERRIPIG: Yes, and I guess the view of the

aiternative was that the rule is fairly clear and fairly

mandatory in its language, and if the trial court didn't, the

appellate court would have to have a pretty good reas.on not

to find that was reversible error. But S can see your side

of it.

You also have language that the trial court's

failure to comply with the notice of hearing requirements

shall render any sealing order void and no force and effect,

and that is basically the same issue. The rule is mandatory,

the language is mandatory. Bo you need to go on and add that

additionai ianguags saying it is void if they don't do it?

MR. LEATHER$tIRY: I think you do because it is

void, not just voidable.

MR. HERRING: And then the last point I think

you had was about the withdrawal of records, and there is a

pravisian in -- he has an extra Provisian E that says "No

court record shall be withdrawn from the public file except

as expressly permitted by specific statute or rule." And T

am not sure why that is not in ours. I think somebody had

the view that you couldn't do it anyway. But I don't know

that it shouldn't be expii.cit.

•
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MR. HERRINO: Okay, that is fine. The issue

is we want to kind of hold back then our discovery and

settlement and trade secrets, realizing the trade secr. ets,

whether you put it in our out, has some impact, perhaps, on

how you decide some of these other issues.

MR. LEATHERBURY: 'L want to make clear for

everybody that trade secrets we think would he covered in our

rule. It is not a-questian of either or.

MR. HERRING: Well, yes.

here, C.

MR. LEATHERBURY: Well, a trade secret would

be a specific interest which is substantial enough to

override the presumption of open court records if A, R, C and

i) were met. So trades secrets, privacy right, all sorts of

protectible interests that have been recognized are subsumed
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interest.

MR. HERRING: Why don't, however anybody wants

to do it, we can go back and talk maybe about the clear and

convincing if anybody wants to talk about that. Should the

stan.dard, assuming that you-all decide to adopt some rule

that remotely resembles this, should the standard for showing

those four factors as comipeliing need be preponderance of the

evidence or by clear and convincing evidence. And again, the

main objectors to clear and convincing evidence were the

trade secret lawyers who said we don't ever have to show

that, we can't show it right away, and that is too much of a

burden and, in fact, argued that it would be unconstitutional

because you will take away from us by your rule our right to

protect our proparty interest.

C-HAIRMAN SOULES : We can take that in two

steps. First of all, should we have a standard articulated

in the rule at all, and then if we are going to have one,

preponderance of the evidence or clear and convincing or what

have you..

Is there anyone who feels that there should be no

standard articulated here?

MR. SPIVEY: That is a good starting point.

Let's talk about this.

MR. BRANSON: Let me ask this: Maybe we could
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put this in perspective and get a feel for the Committee. I,

for one, would vote to substitute the L-ocke Purnel.l proposal

for the joint co-chair proposal in toto, and you mi.ght get

enough votes in the beginning that we could safely pull back

some time that we were going to use that we could use in some

areas if there is a majority of votes for that proposaJ..

So I would move that if it would be appropriate at

this time, perhaps as a time-saving method.

MR. BRANSON: I understand we have got to deal

with settlements, we have got to deal with trade secrets and

those other areas, but I move wE use the Locke Purnell

proposal as the base as oppgosed to the co-chairs` proprssaJ..

MR. MORRIS: I second that.

JUSTICE HECHT: Seconded by the co-chair?

to crawfish.

a lot of it. I don't think it makes a whole lot of
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MR. HERRING: For discussion purposes, it

doEsn't make any difference because they are awfully close.

But I think we still need to. address and at least vote or not

vote on the individual provisions. There are a few changes I

would make in the Locke Purnell just as a matter of

consistency, but I really don't care which one we have for

discussion purposes. I don't think it makes any difference.

JUSTICE FE£PL£S: Could I ask Lefty why he

signed off on a proposal he is willing to withdraw.

MR. MORRIS: Chuck and I had the specific

understanding we wanted to put something out before the

Coiumitt8e but that we could then -- we are not in concrete on

any of it, and I think after hearz.ng this this morning that

there will be fewer changes made in Locke Purnell than there

will in the co-chair draft, and it will simplify what we are

trying to do. That is my whole reason in doing it because we

are going to get to the same place probably anyway, but I
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MR. HERRING: I don ` t.,have any prob)em with

that. The idEa-flf the co-chair's draft was that we took

David Perry's draft and David Chamberlain's draft and the

Locke Purnell r3raft and tried to put them all together and

get as much concensus as we could and deal with some of those

issues we are going to have to deal with anyway to go back to

that draft.

Okay, those who want to start with the Committee

draft. One, two, three, four, five, six, seven, eight, nine.

Okay. How many didntt vote?
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ratio, isn't it. Okay, we are starting with the materials

behind Tab C. And the book, if you have the book, and if

not, I think that that was also passed out. Right?

MR. HERRING: It is labeled C on the bottom in

the little handout tiz.at we sent out.

CHAIRMAN SOULES: Okay, starting with that

question, is clear and convincing the proper standard.

First -- I guess first should we have a standard articulated.

How many feel that we should have a standard articulated?

MR. SPIVEY: I didn't vote because I

haven`t -- I have got -- I think we ought to discuss first of

all whether we want either of these programs. I have got

some real serious concern about that.

MR. HERRING: I think it is a legitimate

question. You know, we spent a long time listening to a lot

of different views and the Code is clear we have got to do

something and, really, our goal -- that would bE my goal --

is just to get something before you sa you oould start

warking with it and if you want to --
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MR. MORRIS: The Legislature directed the

Supreme Court.

MR. HERRING: Yes, the Legislature directed

the Supreme Court in that Section 32.010 on Page 792 of the

materials, it is said uThe Supreme Court shall adopt rules

establishing guidelines for courts to use in d.efixrmining

whether in the interest of justice the records in a civil

case, including settlements, should be sealed." The Supreme

Court --

CHAIRMAN SQULES: That is why Senator Glasgow

sent Marty over here today to be sure we do our job.

MR. MORRIS: May I make a statement?

CHAIRMAN SOULES: Yes, sir.

MR. MORRIS: When Chuck and I did our

discussions, it doesn't matter which draft you are on, I mean

I think it is very, very strongly we need to te7 l these trial

r-ourts out around the state whether or not the burden on the

litigant is preponderance of the evidence or clear and

convincing.

CHAIRMAN SOULES: I think a strong vote is

going to sustain that.

MR. MORRIS: No matter how we go. I mean I am

not taking a position which one right now. I think that if
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the Supreme Court is going to come down to rule, we must set

a burden of proof.

CHAIRMAN SOULES : How many agree? Show by

hands. All right, you w.on that without opposition. All

right, which is it, clear and convincing or preponderance of

the evidence? I guess who wants to speak to that?

MR. flORSANEO: Does clear and convincing mean

that you have to establish a particular fact by showing that

it is highly probable rather than just probable? Is that the

difference between prepandarance and clear and convincing? I

think that is the difference.

MR. HERRING: Tom is still here. Why don't

you speak to that? That is your language.

MR. LEATHERBURY: I can't remember the exact

definition. It started as a mental health case --

JUSTICE PEEPLES: It is a strong belief in

the --

MR. DORSANEO: I am opposed to it for that

reason because that is what it is.

MR. O`^,TUINN: What? You are opposed for what

reason?

MR. BORSANEf7: I am opposed to having the

burden on somebody to show that the existence -or nonPxistence

of something is highly probable rather than just probable

because I don't know whether it Pnds up being particularly

•
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meaningful on one hand, and on the other hand, it is

something that is so at variance with our standard procedures

that it is procedurally difficult tQ handle it.

MR. McMAINS: Well, in addition, the -- where

clear and convincing has materialized in the law bef.or.e, you

are dealing with a specific thing. This attempts to put the

burden on all of the factors and all. kinds of things, each of

them having to be established by clear and convincing as

opposed -- which really being done is a weighing process

anyway. And it doesn't even put clear and convincing on the

weighing factor, which is really, I think, what he was trying

to accomplish, but it actually puts it on proof of elements,

which is I don't think that there really is any aspect of our

law that requires each of the elements at that level. It is

the ultimate issue that you are talking about must be c)ear

and convincing. And that bothers me in terms of multiplying

the burden nranyf old .

Secondly, the court has held previously that clear

and convincing is merely a legal species of factual

sufficiency complaints anyway with regards to when you are

talking about at an appellate level.

MR. SPIVFY: If you don't have clear and

convincing, how are you ever going to have reversible error

in every case? If you will just put that c7ear and
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convincing in there, I guarantee you we will reverse every

case.

MR. IIORSANEa: Well, that is a point.

MR. SPIVEY: Isn't that right?

MR. McMAINS: It depends an who has got the

money.

MR. O` QEIINN: Pardon me, Luke, I shaulctn ` t

have interrupted. I cauidn't restrain myself.

John O'Quinn.

MR. O`QUIRIK: Qkay, T guess my concern is just

kind of a fundamental one. I don't get involved in these

very much, but I just think the preponderance of the evidence

rule works, and it seems like to me just reading this, I am

also impressed by the apparent argument of trade secrets

there is that somehow it seems like they are put in the

procedural backwards, it is unfair to them. I haven't heard

a.solution to that problem yet. While I have not got any

personal interest in the outcome of that because T don't

handle those kind of cases, they seem to make a legitimate

point to me.
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Secondly, the guy trying to get an order sees me,

has to jump through about 14 different hoops here. It is

really har-d to get one. Everything,has to outweigh

everything else, and then you stack on top of that that he

has got to do it in a .clear and convincing manner. And maybe

this is more of a visceral reaction than a logical reaction.

It seems like to me you are just building a wall this guy

can't get over very often. And is that good public po]icy?

Is that what we want here? Are we making it too tough to get

one and we are writing this rule such that it is telling

trial judges you shouldn't give one of those things ever

almost. And maybe that is what we want, maybe that is what

the law should be. I rion't practice in there. I don't

understand it.

MR. O'QUINN: I am just telling you the way I

read this thing, if I were a trial judge looking at this

rule, I would say it is going to be real tough for anybody to

get a sealing order. He is going to have to da a lot -- his

burden of proof sounds to me almost like a criminal case.

Everything has to outweigh everything and has to be done in a

clear and oonvincing manner.
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sealed now only f-or good cause shown. That is the standard

that exists now. And it seems to me if we don't have clear

and convincing in there, then we are eliminating good cause

requirement, in essencer and saying you can just come in and

by preponderance of the evidence _ovErcomQ the public's right

to know what is in a court file. And we are protecting a

heightened public interest, it seems to me, and I think that

that is the necessity for the clear and convincing standard

here. I don't think we ought to have just mere

preponderance. That is my own opinion.

MR. BRANSON: Would it be appropriate for the

trade secret lawyers now to add the exception for the trade

secret lawyers on clear and convincing?

CHAIRMAN SOULES: That question has a lot

of -- that is a very complex question.

MR. BRANSON: Well, I understood Chuck to say

earlier the major problem with using clear and convincing in

the initial paragraph were the trade secret problems. Now,

I see trade secrets misused in attempts to get sealing orders

on a regular basis where anything that the manufacturer

doesn't like in a product is a trade se-cret. And so I don't
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have any problem putting it in clear and convincing. I do

think if we are going to treat the trade secrets specifically

as you all do in your draft, we need to put a definition of

what a trade secret would be so that we could cut out --

MR. HERRING: Well, you raised two or three

points there. The trade secrets come up in two contexts in

the stuff we saw before the Comnnittee. One is the products

case. You sue somebody, you want their engineering drawings,

and they say "trade secret," and it ends up being

confidential and sealed.

The other is where trade secret forms a basis for

an affirmative claim for relief and it is really a trade

secrets case and somebody is trying to protect it. We do

have a version that I don't even want to take out because it

is so cumbersome that tries to identify that category of

cases and treat it completely differently, and we can do

that. And that is a way to handle the intellectual property

lawyers.

If you will look, if you still have your notebook,

if you will look undQr Tab I you will see some very

bocipherous objections by intellectual property bar who I

promise you will just come out of their seats if we have

clear and convincing for trade secrets. They think it is

unconstitutional because we have got right now under the law

to protect it and we can do it trial on merits but we can't

3404 GUADALUPE •AUSTIN,TEXAS 78705•512/452-0009
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CHAIRMAN SOULES: Let me try and handle it

this way: If we de-ci.de prepanderanqe of the evidence is the

right test, we don't have to cleal. with the cpiesti on that you

raised. So let's go ahead and maybe first get to that point

whether the concensus is preponderance of the evidence or

clear and convincing.

Any further discussion on those standards? Anyone

have anything else to say about that? Okay, how many feel

that clear and convincing is the proper standard? All right,

that is one, two, three, four, five, six, seven. Let me

count them again. I saw hands go up again. Is your hand up,

Lefty? One, two, three, four, five, six, seven, eight.

Those who feel a preponderance of the evidence is

the proper standard show by hands, please. One, two, three,

four, five, six, seven, eight, nine, 10, 11, 12. Okay,

prQp-onderan-ce of the evidence wi 1 i be the standard. What is

the next question, next objection?

MR. HERRIRIS: : We can go there if you want.

That is fine. I don't think there is any problem really with

taking that out, is there, though maybe Frank had a different
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MR. BRANSON: Yes, I have a problem. Mast of

the time when I see records attempting to be sealed, if I

understand right, the Locke Purnell proposal in that regard

is, in fact, the law now. And most of the timeS, those are

the only reasons that I see proposed to the court to seaJ.

racords. So if the law is they shouldn't be sealed for those

reasons, then I think it is time we told the trial courts.

MR. HERRING : I don't think it makes a whole

lot of difference having that language in or out. The

reasons that we articulated to have it out were the family

law bar who said those are elements that we da consider. You

still, if you show mere sensitivity or embarrassmPnt, you

don`t get a sealing order. You have got to meet all four

prongs, and I don't think it is important, probably, one way

or the other, and I think that was Toar`s feeling as well when

he put it in. I j-ust don't think that is a big one.

MR. BRANSON: Could we solve their problem by

putting sensitivity alone or e-mbarassment alone?

MR. HERRING: I think we say that. Mere

sensitivity, embarrassment or desire to conceal the details

is not in and of itself a compelling need. So I think that

is done.

MR. RRANSON: Unless there is some compelling

,
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solve a lot of problems the courts are dealing, at least the

cases I am down arguing against sealing orders.

CHAIRMAN St9Ui,ES : Does anyone want to advocate

the omission of the words after the semicolo-n in (a)fllfa??

All right, it is unanimous then that stay in.

MR. BRANSON: It says that that standing alone

is not a reason.

JUSTICE PEEPLES: What is the harm to him

other than embarrassment, et cetera?

MR. LOW: Physical, emotional harm, not just

embarassment.

MR. SPIVEY: Damage to reputation.

MR. BitAidSUN: Damage to the person of that

individual which is more than mere emharrassment.

MR. HERRING: Well, the family law board also

looked at -- and I don't say you ought to do it or not do

it -- would also look at the divorce cases where you have the

right of priv-acq, they would claim, implicated with r-espPct

to their financial dealings that come out in the course of

the case and they, I guess, sometimes seal that. And they

wouid say that is all that is is really emharrassment and

sensitivity on our part. You know, you get into, I guess,

semantic arguments of whether it is bad or whether it is the

3404 GUADALUPE •AUSTIN,TEXAS 78705 •5t2/452-0009
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right of privacy. This version has deleted the right of

privacy protection, sa we will have ta address that.

MR. BRANSON: Chuck, aren't you saying that

embarrassment can be enough if it is coupled with (b), (c)

and (d) anyway?

CHAIRMAN SOUi,ES : I don't undPrstand the

sensitivity, that ward being used. Sensitivity to what? I

mean isn't that really what we are all talking about

sensitivity ta trade secrets, sensitivity ta child abuse.

Can't we say -- I guess whQre I am getting at is a suggestion

that we consider dropping the word sensitivity and say "mere

embarrassment or desira to conceal the details of litigation"

is not enough. But sensitivity to a problem that requires

protection is what this is all about, and I think sensitivity

is a bad word to have.

MR. TINDALL: Mere desire to conceal is not

enough.

MR. TINDALL: Mere desire to conceal the

details af litigation is not enough, but there could

certainly be a reason that you wouiri not want to be

embarrassed in divorce work. I mean peoples` tax returns are

in the file, any instances of spousal fighting.



I
128

2

3

4

5

7

9

10

11

12

13

14

15

16

17

1$

19

2Q

21

22

23

24

25

handle the problem if we said "except in matters involving --

in juvenile courts or domestic relations matters" and just

add that?

MR. SPIVEY: That is not enough because you

have civil rape cases of a lot of aYeas where you do have

embarrassment, but it rises to the point that it ought to be

protected.

MR. BRANSQN: What if you said domestic

relation matters, juvsnile matters or sexual -- allegations

of sexual nri scondtict .

CHAIRMAN SOULES: Frank, it runs on and on.

If we did that in a lot of these public hearings then

somebody comes up with another one and somebody comes up with

another one and sooner or later all you have got is a general

rule that has got so many patches on it that it really

doesn't speak very well any longer. Isn`t that what came up-

in the hearings, Lefty? over three days you just couldn't

make an exception. Once you started makzng exceptions, they

were --

way to go.

say about those words "mere sensitivity, embarrassment, or

3404 GUADALUPE •AUSTIN.TE%AS 78705 •:12/452-0009
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desire to conceal details of litigation is not in and of

itself a compelling need"? John O'Quinn.

MR. O'QUINN: This may be more of a question

than a comment. I sounds to me like what I am hearing -- I

kind of direct this tawards lawyers like Harry Tindall. This

extra sentence that has been put in this one versus the draft

that our subcommittee came up with runs the risk of

preventing needed sealing orders in family law cases, and if

that is so, I think we ought to be sensitive to that problem.

And I want to vote against that sentence if that is true.

What do you say, Harry?

MR. TINDALL: There will he many, many times

members of this room, this Committee, will be through a

painful divorce and want their records sealed. You are not

hurting the public by sealing those records. There is no

compelling reason. But if you put that in there and say,

"Judge, it is very embarrassing to my _clisnt to have all

these public records open for inspection," I would urge us to

take it out and go with Lefty's draft on that issue.

MR. MORRIS: Well, let me speak to. that,

Frank. You iznow, I joined with you on going with this Locke

Purnell thing while ago because I really, maybe wrongly,

thought it was going to save us some time today. But I think

that in the interest of family law and little kids and things

of that nature, this wording should be taken out. The judges
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can then balance what they want to.

MR. BRANSON: Lefty, well, here is what

bothers me. It is also embarrassing to Ford Motor Company

that they produced a dangererous gas tank. And it is very

sensitive to them_ And merely because it emharrasses them

and is sensitive to them daesn`t mean that that should be

sealed or that anything dEaling with that case should be

sealed. Everyone in the room is sensitive to the fami.2y

lawyers' problem. But why not exclude them and the juvpniles

lawyers from that and let everyone else prove what they are

required to under the remainder of the Act before they can

have something sealed?

•
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MR. LOW: One other area I have had problems

in, I have been in some law partnerships that -- and maybe T

can do some tricky things there whioh I don't think woul.d

serve, you know, where the parties have maybe done something

that would be more than embarrassment, contributions and

things like that. I Just have personal fee}ings about it.

don't know that they ought to be protected. But having been

involved in them, it could get real personal. I could see a

lot of those things.

CHAIRMAN SOULES: Steve McConnico.

MR. McCONNICO: Doesn't Section (d) of

(a)EI}(d) take care of Frank`s concern, though, because we

are not going to seal it if in any way it is detrimental to

public health or safety, and if it is a Ford Pinto case, it

is not going to be sealed because it deals with safety.

MR. O'QUINN: I like Steve's comment, but the

problem I have got, Steve, and I had already circled that to

discuss when we got to it, the phras.ealogy °information

cYetriraental." I don`t understand what that means. It sounds

to me awkward and subject to a misunderstanding. The court

cannot restrict the public's access to information that is

detrimental.

24

25

MR. HERRING: If we propose the change below
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"information concerning matters detrimental."

MR. Q`¢UINN: That would help improve that.

i4R. SPARKS (SAN ANGEiO) : In other words, if

we have got some good, advantageous information from the

public, we hide that from them.

MR. HERRING: We sure can't hide the other.

CHAIRMAN SOULES: Well, let's -- okay, are we

ready to vote in or out on this language? Okay, those who

feel that this last material after the semicolon in (1)(a)

should be in, please raise your hands. One, two, three,

four, five, six, seven. Out? How many feel it should be

out? One, two, three, four, five, six, seven, eight, nine,

10, 11, 12. 12 to seven. It is out.

Okay, let's go now to (d). What if you inserted

after information "concerning matters related to public

health or safety° instead of detrimental.

MR. O'QUINN: That is better.

MR. EDGAR: Repeat that, please.

CHAIRMAN SOULES: All right, in (d) it would

say "sealing will not restrict public access to information"

-- insert this -- °concerning matters related" and strike

detrimental so it would read "concerning matters re7ated to

public health or safety or to the administration of public

office or the operation of government."
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prodncts case would be related, wouldn't it?

CHAIRMAN SOULES: Could be.

malpractice.

CHAIRMAN SOULES: All right.

MR. HERRINt,: And that was the reason why

before they had the detrimental and they -- the proposal this

morning to include detrimental relative to administration of

public office. And it is just a question of which way you go

on that.

CHAIRMAN SOULES: How many feel -- I guess I

am going to say one is nautral. If it is related to public

safety, it is neutral or detrimental.

MR. BRANSON: Say related to or detrimenal.

What is wrong with making it bo.th?

redundant.

Okay, how many think only detrimental inforTnatio-n

should be restricted from sealing and how many think should

be just any information, okay? How many detrimental only?

MR. HERRING: You mean information concerning

matters --
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CHAIRMAN SOUi,ES : The way it is right know is

what we are voting for. Those in favor of (d) the way it is

written right now.

MR. HERRING: No, what we talked about was

information concerning matters that are detrimental. If you

are going to do detrimental, I think John's point is well

takan_ It would have to be phrased like that.

The first alternative would he to have detrimental

in there, and the language would be to information concerning

matters that are detrimental.

CHAIRMAN SDULES: All right, how many want it

limited to that right there what Chuck just said? Hold your

hands up, please. One, two, three, four, five, six. And how

many think it should he information concerning matters

related to pubiic health or safety or to the administration

of public office? One, two, three, four, five, six, seven,

eight, nine, 10, 11, 12, 13. Okay, by a vote of 13 to six,

(d) would read "sealing will not restrict public access to

inf.ormation concerning mattars related to public health or

safety or to the administration of public office or the

Next ohjective then in this is what?

MR. MORRIS: The next thing would be whether

or not to add -- we are go-ing to go with Tom's issues while

he is still here so that if something comes up he can answer
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CHAIRMAN SOULES: Was there something about

the balancing tests that he differed with you about?

MR. HERRING: Maybe we aught to wait and come

back to that later, but the version that we had had the

protectible interests specified, identifying some of those.

That was adopting David Perry's draft and David Chamberlain's

draft in trying to come up with the list of some items to

address the concerns in the child abuse case and the trade

secrets case and then the other constitutional right case.

CHAIRMAN SOULES: Tom, tell us what you would

like to have us address next to the issue since you are on a

short string here travel-wise.

MR. LSATHERBLIRY: I really think one of the

most important tthings is temporary sealing orders and the

appeal provision.

CHAIRMAN SOULES: Okay, and the temporary

sealing, Tom, if we gave the court the latitude of one

extra -- I understand your concerns about the notice. But

just as a matter of timing, if we followed 680 and said

14 days plus another 14 days but no more, and we amended that

rule back in '84 to say that, specifically, that no more than

one extension may be granted unless subsequent extensions are

unopposed. That, to me, would mean opposed by anyone who is

permitted to attend one of these hearings, not just the

3404 GUADALUPE •AUSTIN,TEXAS 78705 •5t2/452-0009
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parties. 68n, of course, is limited to the parties. But if

we had that, is that, tlme-wzse, something that you feel

could be worked with?

MR. LEATHERBIIRY: I think it is. I think that

the addition of the two-day dissolution provision,

dissolution on two days is really important to keep in there

if any extensions are granted. And you might want to talk

about whether you repost notice or that sort of thing on a

shortened time frame. But one of my major concerns was the

indefiniteness of it rather than just one extension and then

a subsidiary agreement which continues with agreement. But

one extension would be preferable to the way the co.-chairs`

draft is and it might solve some objections made by the trial

court.

extension only.

680, Judge.

3404 GUADALUPE •AUSTiN, TEXAS 78705 •5t2/452-0009
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including the newspaper or anybody who showed up for that

hearing, but not limited just to parties. Of course,. 680 is

limited to parties. But we broaden this rule so that the

public, in general, has standing. And we might even say by

the parties or any other participants.

Would you like to have the unopposed aspect of that

"unless further extensions are unopposed by a party or any

other participant"?

MR. LEATHERBURy: That would be preferable. I

hear some discussion and you might want to ask for other

views about the logistical problem of having a hearing posted

for a certain time when nanparties are going to attend, and

the parties really might not know who is going it attend so

they can't give them effective notice, I foresee that as a

real problem. You have got reporters going from Austin to

Dallas or citizsns going from Austin to i3al las . They get up

there, the hearing has been postponed and knocked off

JUSTICE DOGGETT: This whole temporary seal i zrg

section was added as a compromise. It was not in the

original Locke Purnell draft to try to meet this.

MR. LEATHERBURy: That is right. So I guess I

an going back. I am not sure that any extension when you

have got public rights involved and when there is no-

3404 GUADALUPE •AUSTIN.TEXAS 78705 •5t2/452-0009
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practical way to give notice to those members of the public

who might receive the ari.gina3 notice. Any extension would

be very cumbersome and burdensome and really unacceptable.

CHAIRMAN SOULES : I don ` t have any posi ti on to

advocate on this. I do have some sensitivity to how we are

writing these rules because of being involved in the pracess

like so many of us have for so long. We got judges -- we got

judges down in DeWitt County. They are not even there all

the time. We get a j-udge in DeWitt County, a criminal judge

one or two weeks a month, a civil judge, what those crimina)

judges don't take care of and dispose of if the criminal

docket breaks down and they want to stay around and hang

around a couple of days. It gets looked at about once a

month. There won't even be a judge in DeWitt County,

probably may not be in 14 days. There are just logistical

problems in some areas of actually having a contested hearing

on a 14-day fuse. It is just virtually impossible without, I

mean, really shaking a lot of trees with district judges to

get over here and do this, and that judge may, on that 14th

day, have a crucial criminal trial underway and he is the

only judge. So to have no flex in a 14-day fuse, I am not

sure that will work out in the country. And again, we are

writing these rules for every county in Texas,-okay .

MR. SPARKS (SAN ANGELtr1: Call before you show

up-
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CHAIRMAN SflUi,ES : The second point is once a

case has been set, once a matter has been set, everybody who

is going to participate in that hearing has got to watch the

docket. It can get reset on the judge's motion or on a

party's motion. We live with that in every context of the

trial practice, and I don't know why we -- I mean explain to

me why -- I realize that the public is being invited more to

participate here than maybe ever before, but why accommodate

them like no one has ever been accommodated before not to

have to keep up with the setting and know whether to come or

not because that is what -- that is the way the thing works

now. Do we need an exception?

MR. LEATHERBURY: Yes, I guess it really is --

the good argument I can think of is that it is the public and

they may be unsophisticated, and that is the whole purpose of

this rule is to open things up and allow citizens and their

representative, the media, to find out more about what goes

an at the courthouse. And I just foresee a]o-t of 2ogistaca]

problems and some abuse, really, getting right up to a

hearing time and you see there is some apposition to. the

sealing there from out in the general public, and just

getting an extension or bumping the hearing. So that is the

counterveiling abuse that i see.

CHAIRMAN SOULES: Br.oadus.
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is.

MR. SPIVEY: I am not saying that the pub}.i.c

isn't entitled to more consideration perhaps than lawyers,

but this is a practical reality we have to deal with. We

can't forecast what a judge's problems are going to be. As I

pointed out to Saat, you know, what if I get sick? This

doesn't pr.ovidE for that.

in 14 days.

MR. SPIVEY: We might be getting a little bit

altruistic to try to xemedy all the ills of society rather

than addressing very specific problems that we are mandated,

and I understand were mandated to address. But I think we

ought to he a little hit hesitant to take on more than meets

common sanse. -That just-doesn't meet the common sense test

to me.
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MR. RAGLAND: We skipped over here, and this

is causing me some concern here. When you are talking about

in one place where they are a participant and then the other-

place where they are an intervEnar, I.guess the problem is

someone participating in my hearing, and I can't get a grip

on them, you know, the court can't get a grip on them other

than holding them in contempt.

CHAIRMAN SOUL£S: The intervenors would be

parties, wouldn't they, so we only just say unless they are

unopposed.
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MR. BRANSQN: you are talking interlopers now

not --
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right, it is unanimous then.

MR. HERRING: Tso we want to go 14 days. Lo-cke

CHAIRMAN SOULES: Fourteen.

MR. HERRING: All right.

MR. LEATHERBURY: We probably want to discuss

the in camera hearing -pr.ovisians and the appeal provisions.

CHAIRMAN SOULES: Which first?

MR. LEATHERBURY: It doesn't matter to me.

The appeal standards may be easier to talk abozit than the

in rarmera hearing.

3404 GUADALUPE •AUSTIN, TEXAS 78705 •:12/452-0009
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JUSTICE DOGGETT: That is just a question as

to whether that should be deleted?

MR. MORRIS: That was not in the co-chairs'

draft. The last two sentences over on Page 4 beginning with

°Upan. ts

CHAIRMAN SOULES: Has anyone done any research

to see if -- the jurisdiction for interlocutory appeals is

statutory, isn`t it.

MS. CARLSOAE: IIoesn`t the constitution say

only final judgment except as permi.tted by law?
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to address that problem that we are talking about and to

include that definition in the rule because that was the best

way and possibly the only way we could provide for the

appellate rights that need to be in here.

MR. EDGAR: I don't see see how we can say

that this is a final judgement when it is not a final

judgment. It doQsn't dispose of all the issues on all the

parties. I don't care what it says, it doesn't do it. And

it seems to me that the only appropriate remedy would be one

of iaandamus.. And we have got a mandamus remedy, and then we

have a further question about whether or not we could state

that this shall be prima f_aci.e abuse of discretion or

something like that in order to give the court mandamus

jurisdiction. But I do,n`t think that we can just say this is

a final appeal of judgment. It is not.

MR. SPARKS: (EL PASO): Actually, you are

saying it is a separate and independent final judgment to the

final judgment.

MR. EDGAR: Yes, that is just wrong.

MR. HERRING: Yes, the idea there came from

the -- if you will look at the Texas cases, the media gets

clobbered and beat up against the head every time because

they find out about it afterwards. And that is part of what

3404 GUADALUPE •AUSTiN.TEXAS 78705 •572/a52-00-
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MR. EDGAR: T don't have any problem with them

trying to address it. I think it is a good point.

MR.LETHERBURy: I mean we sure could. That

was not the path that we chose to take because of the desire

for, possibly, for appellate review. And we were not

insensitive to the concErns you are talking about, and I

think they are good concerns to talk about.

MR. EDGAR: The Court -certainiy gives

sufficient review to discovery orders. I don't know what

woul.d prevent them from giving that same review to these

orders.
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CHAIRMAN SOULES: Apparently, once the order

is rendered, rath:er than take the discretionary mandamus -- I

think it is discretionary mandamus -- to get into court, they

want an interlocutory appeai. But they want it an appeal

standards rather than mandamus standards so there is a

rsandatory jurisdiction in the appellate court so the

appellate court has to review it. And that is really -- I am

sorry.

JUSTICE HEC.HT: But, you know, as )ong as we

3404 GUADALUPE •AUSTIN.TEXAS 78705 •5t2/452-0009
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are dealing with fiction, all you have really done is

required that the sealing order be severed from the main

action so that it comes, so then it.ran be appealed. It is

sort of a constructive mandatory severance. So we are not

really running up against the statute of the constitution.

MR. McMAINS: Well, the problem is, though, it

doesn't do any good to severe it because they have continuing

jurisdiction over it. I mean the whole thrust of the rule is

to give continuing jurisdiction to go back to the trial

court.

MR. L4W: But the timeliness are mandatory,

and if he doesn' t do them or s.ometi-iing, I mean so mandamus is

not just a discretionary-type thing, it is not drawn to be

discretionary with a trial judge. These things say must.

And so even under the mandamus rules you are looking at the

same thing.

CHAIRMAN SOULES: Do you have a comment

Justice Hecht or Justice Doggett?

JUSTICE HECIiT: Well, it sounds like to me you

have fewer problems if you do it by mandamus. But I don't

see the standard is any different because the fact that the

rule is phrased in mandatory language, this can be handled by

mandamus. The clear abuse of discretion is only one element

of mandamus. The other element is refusal to execute a

mandatory duty. So it looks like to me you are there either

3404 GUADALUPE •AUSTIN.TE%AS 78705•S121452-OC=e
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way. The only procedural nicety is you have got a motion to

leave the file, but I don't know that that makes a whole lot

of difference. That allows the trial judge to have

MR. EDGAR: If the appellate court doesn't

abide by that, you can rest assured the media will call that

to the public's attention.

CHAIRMAN SOULES: Justice Doggett, how dcs you

feel on that point? Do you have any feeling about it?

JUSTTCE Df1GGETT: It just ends up at the same

place either way.

MR. LEATHERBURY: Well, certainly, as to

nonparties, a sealing order would be fine. And Z am not surP

you want to get into drawing those distinctions. At )east T

can see that possibility. You also have -- you have two

different situations usually. You have a sealing order that

is entered while the case is ongoing. People find out about

it. They get into it. I think that is what you are trying

to address, you know, provide the mandamus remedy for. How

about afterwards? If you have a continuing jurisdiction

after judgment, do you want people to ga mandamus then or do

you want theia to go by appeal?.

MR. DURS ANEO : Mr. Chairman.

CHATRMAAi SOULES: Bill IIorsaneo.

3404 GUADALUPE •AUSTiN,TEXAS 78705 •5121452-0009
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best if there was a way to do the appeal because I think in

the nrandamus context we have other difficulties with mandamus

jurisdiction if they are contested issues of fact, and there

has just been a whole bunch of extra baggage there that

doesn't really fit well here. This might be one of those

things to send back to. the Legislature kind of as a return

favor and authorize the review of these orders. It would be

possible to fit these into like probate code or receivorship

or innerpleader final judgment packages if you really wanted

to. I mean you could characterize this as a final judgement

because it disposes of the particular issue that is the issue

that would be the subject of the appeal, which is basically

the probate code receivership standard. I don't think I

would use deemed language. I just would perhaps have

reference to that standard and articulate it.

CHAIRMAN SC?ULES: Let me ask you, of course,

we have got to spend enough time to get this as right as we

can. Suppose we have no special appeal provision in this one

and leave that study in the biennium -upcoming. If we feel

like there is a way to deal with it more effectively, do it

then rat-her than try to write it here with another big

agenda. I mean I want to do what all you want done as far as

this agenda is concerned. Buddy Low.
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MR. LOW: What I am asking Rusty, in federal

courts, you know, you can't appeal things that aren't final

and so forth. Frederick v. Press holds that qualified

i3amunity, for some re.as-on, you can appeal that, just that

alone. Would this be something similar to that? How did

they get around that in federal court.

MR. McMAINS: The Feds also have -- you can

appeal any interlocutory order of a judge, and they have kind

of created --

,

C-HAIRMAN SOULES: We don't have that. How

many feel that there should be special app-e)zate -- how many

feel that we should have a special appellate rule in this --

special appellate remedy in this rule?

trial lawyers is you try your case, they seal your order.



1

2

3

4

5

10

11

12

13

14

15

16

17

Is

19

20

21

22

23

24

25

You don't get the evidence. Let's talk about that. You try

your case to the conclusion, then you appeal the point like

any other type, and then they unseal,it and you go try your

case again, if the sealing was harmful -- have I have got it

right?

mandamus.

JIISTICE HECHT: We are talking about having a

better issue standard because we want to give as much

guidance as we could to trial courts. The big issue in

Tuttle v. Jones and some other cases is how do you appeal

this. I think it would he helpful to have some guidance on

MR. COLLINS: What is wrong with leaving it

like it is now and drafting it.

MR. El2C'xA.R.: Frankly, I would just question

whether or not it is valid and why sit here and do something

that will create more grablems perhap^ for them to. solve.

•
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MR. DORSANED: What ; would do is t would

perfect an appeal, and I would also do a companion mandamus.

I mean you are making just extra paper. I would never rely

on this language until somebody said it was.

CHAIRMAN SOULES: Okay, how many feel -- how

many agree with Br-oadus, use the appellate remedies now

available rather than write something new? I ask you that,

and in a second I want to ask how many feel that we should

write something new.

How many feel we should leave this procedure to

appellate remedies now available and not write something new

for them? Please show by hands. One, two, three, four,

five, six, seven, eight, nine, 10, 11, 12, 13, 14, 15. How

many feel we should write something new? One, two, three,

four, five -- 15 to five, then I suppose we would just delete

W. That is the consEnsus.

3404 GUADALUPE •AUSTIN,TEXAS 78705•512/452-0009
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IN CAMERA

CHAIRMAN SOULES: Okay, now then we want to go

to the in camera -- the point on in camera hearings. Tom

feels that there should be no in camera proceedings in

connQction with hearing whether or not to saal records. Is

that rightr To,m?

MR. LEATHERBURY: There is no appealable

provision in our ruiEs as drafted in Attachment C.

CHAIRMAN SCXTLES: And our draftsman put in a

provision that in cartain circumstances, I-gathar --

evidence that an open hearing would reveal the information

which is sought to be protQctEd.° The idea was only if there

could be established that if you had the open hearing, that

information that you were trying to protpct would be

disclosed, in that limited circumstance there would be a

possibility of an in camera hearing.
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MR. TINDALL: Chuck, if we constituted your

(g)(1}, does it fit well with the Locke Purnell draft.

MR. ADAMS: If it is open to the public, what

do you do by walking back in chambers and doing this?

MR. ADAMS: I mean if it is going to be open

to the public for public participants and others to-

participate in it, what do you do by going back in chambers?

MR. HERRING: How da you keep the public out or

the people who show up to partizipatQ? I don't know the

answer to that is any short answer, I guess. T suppose, in

part, it would be the way you handle in camera pr-o-cPedings

now with the presentation of documents when you have an

adverse party. At tizaes, you present matters to the court,

at least I have had courts where the other party didn't see

the documents, certainly, and I have had courts take evidence

in camera when nobody else was present but the witness or the

witness and both sides.
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MR. ADAMS: They are all going to intervene.

Anybody that has got an interest that is there if they are

going to do it.

MR. HERRING: What I am saying, Gilbert, is

that if you submit a do-cument in camera now for inspection,

the other side, even though they are a party and

partiripating, doesn't see it. What I have also experienced

is when a judge wants to hear some evidence in camera, and I

don't knaw if it is proper or not, but I have had judges take

the testimony back in chambers with neither attorney present

or with the attorney for one side present taking it in camera

because it, in theory, is privileged testimony or privileged

evidence that is in issue, and I assume, assuming that is

MR. HERRING: Yes, I kind of thought so too,

but in any event, that is the only way mechanically I know

that it could be done. So I don't have an answer to your

question or a solution to the inquiry.

MR. IIORSANEO: I hope this is responsive, but

I think the first hearing neerls,whEther you are -going to

decide whether to permit this secret hearing, your ex parte

proceeding, clearly needs to be an apen adversary hearing. i

•
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am not finding that that is complateiy clear from this, and I

don't like using affidavits and I don't like the suggestion

that the whole thing can be Px parte such that the person who

is on the other side is not there.

Supreme Court opinion,

says we are not supposed to da ex parte things and the Code

and canons of ethics say that, and the canons of judicial

ethics say it, and they say unless there is some really good

reason -- and presumabiy, that reason would have to be

litigated and determined at an open hearing.

there.

MR. McMAINS: In fact, there is not but part

of it here on the in caznEra issue.

MR. HERRING: The way it is set up here is on

affidavit or other evidence, which I don't think is

adequately specific to really describe how it aught to be

taken, if you are going to allow in camera. So I think we

would have to rework that anyway.
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The hearing that is ex parte is --

MR. HERRING: It is scarey.

CHAIRMAN SOITLES : Well, is this something that

that we need a lot of debate on? I don't know. How many

feel that the hearing to seal records should prohibit any

in camera activity?

MR. HERRING: Before you vote on that, I would

suggest that you can probably address it with in camera

inspection of documents and the like without having the need

for an in camera hearing. I mean there is certainly a

procedure for in camera examination of documents and --

MR. Jt)NES : I am thoroughly confused. I never

heard of an in camera hearing. A hearing is when you get

into the courtroom and talk, and in camera, I have always

understood, was when the judge took the information furnished

privately by a party and wsnt and looked at it and decided

whether somebody else ought to see it. Am I wrong about

that?

MR. HERR.ING: The context that it came up,

Frardtiin, was -what if we have the press filling the courtroom

and the parties agreed that, well, before we have the

complete hearing, we ought to have some material presented to

the court on the record but without the entire public

present. That is one scenario. I am not saying we ought to

do it. I am just saying that that is what was suggested.

3404 GUADALUPE •AUSTIN, TEXAS 78705 •512/452-0009
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MR. HERRING: I am not trying to make peace, I

am trying to recite what was suggested. The other and more

extreme example is the so-called purely ex parte where one

side walks into the cha-mbers, and maybe it is on the record,

but you are not present. And I think that is even arguably

much more objectionable, if it ever is objectionable. But

the way it came up was the trade secret lawyer had said,

iook, if we have got to protect our trade secret but you are

going to make us tell everybody what it is, ipso facto at the

end of the hearing, we just lost our trade secret.

MR. UORSANEC7: Or even tell the other lawyer,

tell the other party representative lawyer, we have lost our

trade secret.

MR. HERRING: That is the concern that

provision was trying to address.

MR. JONES: I guess the concept of an

in camera hearing is more a public trial.

MR. ADAMS: What you are trying to do is have

a hearing that is conducted outside the presence of the

public, aren't yau? Instead of saying the hearing may be

conductad in camera, just say it can be cnn.du-cted outside the

presence -- out of the public. That is what you are real}y
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intervene --

MR. ADAMS: Well, an intervenor is going to be

a party. I an like Franklin. I am really confused about

having a hearing in camera.

MR. HERRING: I don't have an easy solution to

that one. I can tell you that it is a trade lawyers'

concern.

MR. McMATNS: F3asica].ly, as a practical

matter, if you have the wherewithal to intervene, then you

are always going to be able to go --

MR. McMAINS: The rule provides standing for

any memt:er of the public to intervene, and thus, the hearing

itself, which is in camera with the p.arties, well, the

intervenors are parties. I aiean, if they have a right to

intervene, and they do intervene, they are parties. They

have a right to be there anyway. But I-dan't think that you

have much protection is what I am saying by putting this

stuff in there.
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MR. HERRING: The only way I can visualize in

my awTt mind -- the protection, again, is by submission of

affidavits or documents that the judge inspects without

others laaking at them, which we do all the time in the

discovery context to see if a privilege is established.

MR. SPIVEY: How about substituting the words

documents may be inspected -- "documents which are claimed to

be sensitive may be inspected in camera." That clears up

your English and that really attacks the problem.

evolves arozmd that first portion of the first sentence

beginning affidavit semicolon on the word records, and I

think everybody is saying perhaps there should be some

provision for some in cam-era inspections of documents but the

hearing should not be in camera, and that clause -- those

clauses are the ones that are giving us the problem.

see -- let me try to do this -- I am sorry.

JUDGE HECHT: It is only a document. All we

are talking about is documents, and if you don't include
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dis.covery, then you don't need an in camera inspection

because everything is in the court's file anyway. What is

there to --

MR. EIGAR: Could it perhaps concern the

identity of someone? I mean that may not be a document.

JUSTICE HECHT: For purposes of this rule, the

term court records includes documents and records filed in

conneotion with any matter before any civil court. How can

you seal something that is not a record?

that?

MR. BRARISON: The draft we are working with

doesn't have that provision in it.

MR. McCONNICO: The problem is, I think we are

going to get into the same problem we -got into in discovery

because we are talking about documents that are privi.)eged,

but to undErstand the tiocuments, it is nQ-cessary that you

have testimony and some explanation.

The only experienoe I have ever had in this has

been in oil and gas cases where you have geology that is

privileged or you are saying this is our special property,

and these other people have taken it, but to understand the

geology, you have to have apet-roieum engineer or a geologist

3404 GUADALUPE •AUSTIN.TEXAS 78705 •5t2/452-0009
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in there explaining it, and by having them explain it, you

give away the farm. Then the other side knows what has

happened. So I don't really think we have solved our problem

by just by having someone look at the documents. That is

probably true also in trade secrets.

CHAIRMAN S4UbES: Well, except we are an)y

sealing records. We are not sealing testimony. We are only

sealing --

MR. HERRING: But you have to explain the

document. What is your trade secret, Mr. Witness? Well, let

me tell you what it is, here are the documents that support

it, but let me explain it because you can't tell it if you

are a court just by looking at the documents, and I want to

present this testimony. But if I present it, then the cat is

out of the bag. That is the concern that there may be things

that need to be -c-o=uniratErl other than simply in the

documents that if you cojwmunicate them the ballganre is over.

JUSTICE DOGGETT: What procedure is there now

under the current rules to seal anybody out of a courtroom in

that situation?

JUSTICIE DOGGETT: I wouldn' twant to take a

step backwards and close people out of the courtroom.

3404 GUADALUPE •AUSTiN,TE%AS 78705 512/452-0009
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hearing and this point comes up, you file a motion for

in camera inspection that is part of the hearing itself. So

I don't think you need the in camEra.language in there. You

still have the right to file the motion even during this

sealing period.

MR. COLLINS: it is covered now under Rule

165{b)(4) on presentation of objections. A party has got to

object concerning discoverabDity, and if the trial court

determines an in camera inspection is necessary, he can have

it. That is already provided for in the current rule.

MR. HERRING: But that is discovery as opposed

to sealing, which deals with^'nondiscovery context.

Well, it is the same principal.

The party that is objecting to discovery says this is work

praduct or this is privi 3.eged , and the judge says we l l why is

it. And he says, well, tinder this rule, and he says, well.,

iet me iook at it or I aia --

MR. JONES: What is the law involved where the

judge -- produce the documents. It is relevant and we are

going to use it in this case, and the document is produced

and maybe even used as an exhibit to trial. And now we talk

about an in camera hearing to decide the public cases. Is

that what we are talking about?

CHAIRMAN SOULES: Okay, Zet`s break for lunch.

Let's give it 30 minutes. You can bring your sandwich back

3404 GUADALUPE •AUSTIN, TEXAS 78705 •St2/452-0009
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in here if you are not done so we can get on with it.

(At this time there was a lunch

recess at 12:45, after which time the hearing continued as

foZlows:)


