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preting the changes and unthought-of

problems of the supposedly simple

words contained in the rules. No one

lawyer can keep up with all of them.

.,

1967, 1973, 1978, 1981, 1984, 1988

1973, 1984, 1988
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March 29, 1993

Chief Justice Tom R. Phillips

Texas Supreme Court

Supreme Court Building

P. O. Box 12248, Capitol Station

Austin, Texas 78711

Dear Justice Phillips:

I write to propose a new addition to the Texas Rules of Civil

Procedure:

No person (including judges, attorneys, witnesses,

jurors, and court reporters) shall be permitted to smoke

during any civil judicial proceeding, including trials,

hearings, and depositions, provided that each court may

adopt its own rules regarding smoking in a judge's

private chambers and in rooms used for jury

deliberations.

I recently endured a full day of depositions in a conference

room with five lawyers, most of whom smoked during the entire

proceeding, despite the repeated requests from me and another

attorney to stop. By now, we all know of the ill-health effects

caused by second-hand tobacco smoke.

Please refer my suggestion to the committee that studies new
rules of civil procedure.

Sincerely,

GBE/ph

cc: Ms. Harriet Miers, President

State Bar of Texas

P. O. Box 12487, Capitol Station

Austin, Texas 78711

Pg000004
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March 16, 1992

R. Michael Northrup

2120 Pacific Ave, Apt. 305

San Francisco, Ca. 94115

The Honorable Nathan L. Hecht

The Supreme Court of Texas

P.O. Box 12248

Austin, Tx. 78711

Re: Texas Rules of Civil and Appellate Procedure

Justice Hecht,

I recently started working for Matthew Bender in Oakland.

In connection with my job, I discovered some discrepancies in the

Texas Rules of Civil and Appellate Procedure. I am writing-to

you since the rules fall within your purview. I understand that

the last set of amendments was supposed to eliminate references

to the old rules of civil procedure that are now incorporated

into the rules of appellate procedure. However, Tex. R. Civ. P.

75b refers to Rule 379. Rule 379, however, is now Tex. R. App.
P. 51(d).

I undeirstand that the last set of amendments were intended

to make the rules gender-neutral. However, I noticed that Tex.
R. App. P. 10 provides in part, "... if the judgment has been

reversed and remanded he shall continue the cause on the docket

with its original file number for trial." It appears that, for

whatever reason, this rule was overlooked. Also Tex. R. App. P

13(k) provides in part: "... he shall be entitled to file the

record in the court of appeals, and, if the decision of the court

of appeals is adverse to h3m, an application for writ of error,

without making any deposit for costs. In all other proceedings

in which a cost deposit is required by this rule, a party unable

to pay such costs may make affidavit of his inability to do

In addition, I have discovered some apparent inconsistencies

in the appellate timetables. Tex. R. App. P. 41(a)(1) extends

the time for perfecting the appeal 1) if a timely motion for new

trial is filed in a jury trial or 2) if a request for findings of

fact and conclusions of law is filed in a nonjury trial. Of

course the time for requesting the transcript and statement of

facts is dependent on the time of perfection. However, the time

pg000006
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for filing the transcript and statement of facts may be extended

1) if a timely motion for new trial is filed, or 2) if a timely

motion to modify the judgment is filed, in a case tried with a

jury or 3) if a request for findings of fact and conclusions of

law is filed in a case tried without a,iury. Clearly, the

difference is that in one case the filing of a motion to modify

extends the time while in the other case it apparently does not.

I would also note that Tex. R. App. P. 52(c)(11) suffers

from a similar problem. The time for filing a bill of exception

is unaffected by the filing of a motion to modify. Furthermore,

the tirr,e for filing a bill of exception is unaffected by the

filing of a request for findings of fact and conclusions of law

in a case tried without a jury.

On a substantive level, I would comment that it is rather

odd that the rules provide that exhibits in the trial court must

be filed with the trial court clerk, see Tex. R. Civ. P. 75a, and

further that the trial court clerk is charged with preparing the

transcript, see Tex. R. App. P. 51(c). It is odd because in the

case of original exhibits, the court reporter is charged with

transmitting them to the court of appeals, see Tex. R. Civ. P.

75b, even though such exhibits are part of the transcript, see

Tex. R. App. P. 51(d). From a practical standpoint, I have no

objections, but from a theoretical standpoint, making original

exhibits part of the transcript while putting the court reporter

in charge of the exhibits, is incongruous with other rules

relating to the record.

I havei noted a few other similar discrepancies, and I am

compiling them to send in a later latter. II will send those

along when I have had more time to put them together. I hope

this information has been of some assistance.

Sincerely,

I

I

R. Michael Northrup
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March 9, 1992

Hon. Nathan L. Hecht

Justice, Supreme Court of Texas

Supreme Court Building

P. O. Box 12248 - Capitol Station

Austin, TX 78711

RE: Discovery Task Force

Dear Judge Hecht:

It is my understanding that any suggestions concerning
improvement of Discovery Procedure should be addressed to you for

consideration by the Task Force. If I am in error, please advise.

For 39 years I have been a solo practiticner, primarily in
Plaintiffs' cases.

The burden placed on solo practitioners, and small law firms

as well, is becoming almost intolerable. Computers have made it

possible for large firms on retainers or per/diem to "swamp"

attorneys like me with endless Requests For Admissions, Production,
Interrogatories, Medical Reports, etc.

Physicians, who in my experience have always resisted
testifying, now have hit upon the idea that if they don't provide

a written report, they cannot be called as witnesses. Repeated
requests for their findings to be reduced to writing are more and

more frequently ignored and attempts to coerce them to do so
results in an alienated witness. Fees for the reports are
unreasonable and unregulated.

Pg000009
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Hon. Nathan L. Hecht

Page 2

March 9, 1992

Defense firms obtain the medical records without admissible

authentication and Plaintiffs must duplicate the requests.

Physicians and hospital custodians refuse to testify to the

necessity and reasonableness of hospital bills forcing the subpoena

of custodians, physicians and hospital vice-principals to prove

such facts.

Defendants are succeeding in suppressing all testimony of a

witness except a verbatim rendition of his report.

Need to supplement on injuries and treatment still persisting

at trial is cut-off by local docket-control orders.

. Local docket control orders are interfering with effective
assistance of counsel by requiring all exhibits to be identified

and admitted prior to trial, leaving counsel no right to conduct

his trial strategy.

It is hoped that the Task Force will obtain the views of the

trial lawyers in arriving at necessary changes and implementation

of the rules of discovery. This is my purpose in writing.

Respectfully,

LML/sh
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TEL: (512) 463-1312

FAX: (512) 463-1365

I

1 Pg000011



_

February 7, 1992

Chief Justice Tom Phillips

Supreme Court of Texas ^^• \ r

Supreme Court Building

P.O. t3oX 12248

Houston, Texas 78711

Dear Judge Phillips:

This is my second letter to you concerning the

lack of a cost efficient mechanism in the law in

Texas to prove up medical bills in a personal

injury action without incurring disproportionate

costs in doing so. The current mechanisms allow

the defense lawyers to contest the Custodian of

Records' knowledge to prove up medical bills as

reasonable, customary and necessary. The cost of

proving up moderate to small size medical bills is

so out of hand that it is impossible to do so

because of the cost in taking medical provider

depositions and the impossibility of accomplishing

it through the subpoena process.

There must be some amendments to the Texas

Rules of Civil Procedure, which are under the

Court's jurisdiction, which will facilitate an
inexpensive method of proving up of medical
billing. I'm not complaining about my colleagues
because they are just doing their job. I an
complaining about the system and the lack of the

presence of a process to prove up these bills in an

efficient and effective manner.

I am attaching for your attention a set of
cross-questions that I received on a case recently.
The effect of these will knock out proving up
medical bills of $1,300 for a young girl who had
her teeth knocked out in an auto accident.
Obviously, the bills are due to the accident but

since the doctor has left town the cost of getting
another medical provider to prove them up exceeds
the benefit of doing so. It is absurd in this case
because it is so clear that this automobile
accident knocked this woman's teeth out.

Accordingly, I again request that you consider
amending the process for proving up medical bills
in any revisions to the Texas Rules of Civil
Procedure.

I
I
I

I

1
i
I
I

'I
I

I
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Chief Justice Tom Phillips

Page 2

February 7, 1992

Respectfully yours,

SCHECHTER & EISENMAN

I
Alan L. Schechter

I

I

i
I

ALS/clr

Enclosures
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CROSS QUESTIONS

TO: Plaintiff, by and through her attorney of record;

an Schec er, 3200 Travis, Houston, Texas 77006

COMES NOW, THOMAS HAYDEN HUGHES, Defendant, and submits the

fcllowing Cross-Quest:nns to be attached to the Notice of Intention

To Take Deposition by Written Questions of the Custodian of Patient

Account Records of LISA HIRSCH, to-wit:

Respectfully submitted,

CERTIFICATE OF SERVICE

I hereby certify that I have complied with the provisions of Rule

21 on the 30th day of January , 1992.
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I
PERTAINING TO: Dr. Steven Mandell/Dr. Stephen Schwartz

Dr. Bruce Northrup, Jeff-Care and Drexel U. Health

Center

1. As the custodian, you did not prescribe the treatments,

did you?

I

I

ANSWER:

2. You're not a doctor, are you?

ANSWER:

3. Isn't it true that only a doctor can prescribe such

treatment?

ANSWER:

4. Wouldn't the doctor be the best witness as to the

necessity of the treatment?

ANSWER:

5. You're not qualified to testify as to the necessity of
the.treatment, are you?

ANSWER:

6. Do you have any personal knowledge that the treatments

resulted from an accident in June of 1989?

ANSWER:

7. You cannot swear under oath what the reasonable charges

are for similar services by other doctors in the area,

can you?

I ANSWER:

8. To your knowledge, was any injury found?

ANSWER:

9. To your knowledge, was any objective evidence of harm or

damage to the physical structure of the body found?

i
^
I

ANSWER:

Pg000015



I
10. Can you swear that any abnormal findings resulted form

the accident?

ANSWER:

WITNESS

I
1

^
1

I

I

I
I
I

I
I
I
I
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CROSS QUESTIONS

TO: Plaintiff, by and through her attorney of

record; Alan Schecter, 3200 Travis, Houston, Texas 77006

COMES NOW, THOMAS HAYDEN HUGHES, Defendant, and submits the

following Cross-Questions to be attached to the Notice of Intention

To Take Deposition by Written Questions of the Custodian of Patient

Account Records of to-wit:

Respectfully submitted,

.

S

H

A•

CERTIFICATE OF SERVICE

I hereby certify that I have complied with the provisions of Rule

21 on the 30th day of January , 1992.

Pg000017
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PERTAINING TO: Dr. Ira Martin Fine and Dr. Dandy McTabish

1. As the custodian, you did not prescribe the treatments,

did you?

ANSWER:

2. You're not a doctor, are you?

ANSWER:

3. Isn't it true that only a doctor can prescribe such

treatment?

ANSWER:

4. Wouldn't the doctor be the best witness as to the
necessity of the treatment?

ANSWER:

5. You're not qualified to testify as to the necessity of
the treatment, are you?

ANSWER:

6. Do you have any personal knowledge that the treatments

resulted from an accident in June of 1989?

ANSWER:

7. You cannot swear under oath what the reasonable charges

are for similar services by other doctors in the area,
can you?

ANSWER:

8. To your knowledge, was any injury found?

ANSWER:

9. To your knowledge, was any objective evidence of harm or

damage to the physical structure of the body found?

ANSWER:

pg000018
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10. Can you swear that any abnormal findings resulted form

the accident?

ANSWER:

WITNESS

I
I
I
I
i
I
I

1 ,

I
I
r
I
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(214) 653-6922
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September 1, 1991

Hon. Thomas R. ]^rfllips

Chief Justice

Supreme Co of Texas

Supreme ^ ^t Bldg.

P.O. B 12248

Cap' o1 Station, Texas 78711

Revision of Tex.R. Civil P. 5(b)

Dear Chief Justice: i.

For convenience, I have enclosed 12 copies of this letter.

In today reviewing Texas R. Civil P. 5(b) and 166b(4), I wondered

why there is still a"good cause" standard there, when similar

problems occuring in the appellate process only require a

"reasonable expalanation." See T.R.A.P. 41(a)(2), 54(c) and

73(b). Can a change be made?

Please refer this letter for consideration to the members of the
Supreme Court and to the Court's Committee on rule revisions.

Sincerely yours,

LW-

JOSEPH A. CONNORS III

JAC/dg

I
I
I
I

I

I

I
I
I
I

I

I

I
pg000030 I



I
I
I
I
I
I

I
I

I

I
I
I
I
I
I
I
I
I

March 13, 1990

Re: Proposed Changes

TO: SUPREME COURT ADVISORY COMMITTEE: SUBCOMMITTEE
ON RULES 15 TO 166

NEW YORK

Enclosed please find a copy of a memorandum from J.

Todd Shields regarding proposed changes to Rule 6 of the Texas
Rules of Civil Procedure.

Please provide me with your comments on this proposed
change as soon as possible.

Thank you for your cooperation.

Very tFuly yours,

DJB/st

Enclosures

cc: Luther H. Soules, III, Esq.

:?13B
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SUPREME COURT ADVISORY COMMITTEE

Mr. Gilbert T. Adams, Jr.

Law Offices of Gilbert T. Adams

1855 Calder Avenue

Beaumont, Texas 77701

Mr. Pat Beard

Beard & Kultgen

P. 0. Box 21117

Waco, Texas 76702-1117

Ms. Elaine A. G. Carison

South Texas College of Law

1303 San Jacinto, Suite 224

Houston, Texas 77002

Mr. Broadus A. Spivey

Spivey & Grigg
P. 0. Box 2011

Austin, Texas 78768

Honorable Linda B. Thomas

Judge, 256th District Court

Old Red Courthouse, 2nd Floor

Dallas, Texas 75202

Mr. Kenneth D. Fuller

Koons, Rasor, Fuller & McCurley

2311 Cedar Springs Road, Suite 300

Dallas, Texas 75201

1717B
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FULBRIGHT & JAWORSKI

1301 McKinney Street

Houston, Texas

MEMORANDUM

TO: David J. Beck

DATE: Marc

FROM: J. Todd Shields

RE: Supreme Court Rules Advisory Committee

David, I had occasion to meet with Constable Walter

Rankin recently on another matter, and he mentioned that he is

trying to get Rule 6 of the Texas Rules of Civil Procedure

amended so as to permit service of process and subpoenas on

Sundays. The current rule provides as follows:

No civil suit shall be commenced nor
process issued or served on Sunday, except

in cases of injunction, attachment,
garnishment, sequestration, or distress

proceedings; provided that citation by
publication published on Sunday shall be

valid.

Constable Rankin indicated that his constables are

available to serve process on Sunday, and believe that allowing

service on Sunday would be beneficial in that in many instances

individuals can be located at home on Sunday when they are

almost impossible to find at other times. He also indicated

that the lower level of traffic and business activity on Sunday

would allow the process.to be served in a very time-efficient

manner.

Although I have not yet had a chance to study the

matter in depth, I suspect that the rationale for Rule 6 is

probably not much different from our old "Blue Law." As you may

recall, our partner Linda Addison was successful in having the

Texas Blue Law struck down on constitutional grounds back in

1985. Tom Phillips, sitting as a trial judge, held that there

was no rational relationship between the Blue Law and the

state's legitimate exercise of the police power to protect the

health, safety and welfare of the people, and pending the

appeal, the legislature repealed the statute. I think the

prohibition against service of process on Sunday is largely an

anachronistic vestige of the old Blue Law days and, like the

Blue Law, should be repealed.

h 8, 1990

pg000033
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Memorandum to David J. Beck

March 8, 1990

Page 2

I personally favor amending Rule 6 to allow service of

process and subpoenas on Sunday, and I would appreciate it if

you would take it up with the Supreme Court Rules Advisory

Committee at the appropriate time.

JTS/ig
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SUBCOMMITTEE REPORT

RULES 1-14

TEXAS RULES OF CIVIL PROCEDURE

Rule 6: There were comments from some of the constables

who objected to not being able to serve process on Sunday.

Again, since this had not been dealt with previously by-

the committee as a whole, we reserve for future action.

I

11
I

I
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I
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I
I
I
I

I
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November 28, 1989

Rule 6. Suits comnenced on Sunday
.WWW...NEM.

No civil suit shall be comnenced nor process issued or served on Sundays,...

COMMENT: Although this rule is not on the agenda for a proposed amendment,

I would like to offer one suggestion. At your first opportunity I would

appreciated your consideration on a amendment to Rule 6 of the Texas Rules

of Court. Rule 6 presently prohibits service of civil citations on Sundays.

Our society has changed greatly to a progressive, mobile one. Law enforcement

operates on a 24 hour, 7 day a week schedule. The service of all civil process

on Sunday would be one more step toward expediting the civil process system.

00596
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Richard M. Bernstein

Philadelphia
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Mr. Luther H. Soules III

175 E. Houston, 10th Floor

Two Republic Bank Plaza

San Antonio, Texas 78502-2230

Dear Luke:

Enclosed is the report recently filed with the State Bar of Texas Board of

Directors by Judge Bob Thomas. This report recommends changes in Rule 13 as

well as Rules 226, 226a, and 271 through 279.

The Board of Directors is meeting on May 2nd. At that time this report will be

distributed to the members of the Board. The Board members will be advised by

President Parsons that the report has been transmitted to the Supreme Court

Advisory Committee. Unfortunately, the agenda for the May 2nd meeting had

already been posted with the Secretary of State when this request was received.

Consequently, the Board can take no official action with regard to these

recommendations.

The next meeting of the Board is scheduled for June 19. Rather than delay these

recommendations, it was our decision to forward them on to you. Should questions

or comments be raised by members of the Board of Directors they will be forwarded

to you.

I trust this procedure meets your approval. If you have questions please do not

hesitate to contact me.

Karen R. Johnson

Enclosure

Mr, Bob Dnnn
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BANKRUPTCY RULES

Enclosed is a copy of a "Call for Comment" on Rule 11,
and other related rules of the Federal Rules of Civil

Procedure, which is being circulated to the bench and bar

and to the public generally. The Advisory Committee on

the Rules of Civil Procedure seeks such comments prior to

November 1, 1990, in order to facilitate its consideration of
the operation of the sanctions rules.

Sincerely,

z

^
Ja6mes E. Macklin, Jr. ^^

Secretary

Enclosure

cc: Professor Paul D. Carrington
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COMMITTEB ON RULES OF PRACTICE

AND PROCEDURE

I
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JIIDICIAL CONFERENCE OF THE

UNITED STATES

AUGUST 1990
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STANDING CO2SBIITTEE ON RULES OF PRACTICE

AND PROCEDURE

Judge Joseph F. Weis, Jr., Chairman

Judge Robert E. Keeton
Judge William O. Bertelsman

Chief Justice Edwin J. Peterson

Supreme Court of Oregon

W. Reece Bader, Esquire

Gael Mahony, Esquire

Dean Daniel R. Coquillette, Reporter

Judge John F. Grady, Chairman

Judge Ralph R. Winter, Jr.

Judge James Dickson Phillips, Jr.

Judge Mariana R. Pfaelzer
Judge Joseph E. Stevens, Jr.
Justice Michael D. Zimmerman
Supreme Court of Utah

Magistrate Wayne D. Brazil

Dennis G. Linder, Esquire

Dean Mark A. Nordenberg

Professor Arthur R. Miller

Larrine S. Holbrooke, Esquire
James Powers, Esquire

Professor Paul D. Carrington, Reporter
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COHZQTTEE ON RULES OF PRACTICE AND PROCEDURE

OF THE

JUDICIAL CONFERENCE OF THE UNITED STATES

ADMINISTRATIVE OFFICE OF THE

UNITED STATES COURTS

TO THE BENCH AND BAR:

The Judicial Conference Advisory Committee on the Federal
Rules of Civil Procedure has embarked upon a study of Rule 11

and related rules, and has requested that the bench and bar,

and the public generally, provide comments concerning the

operation of the sanctions rules.

Written comment should be received in accordance with the
attached description no later than November l, 1990. All
communications should be addressed to the Committee on Rules
of Practice and Procedure, Administrative Office of the United
States Courts, Washington, D. C. 20544.

Joseph F. Weis, Jr.

Chairman, Standing Committee on

Rules of Practice and Procedure

James E. Macklin, Jr.

Secretary

August 1, 1990
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August 22, 1990

Mr. Luther H. Soules III

Law Offices of Soules & Wallace

Tenth Floor, Republic of Texas Plaza

175 East Houston Street

San Antonio, Texas 78205-2230

Re: Tex.R.Civ.P. 13

Dear Luke:

3

Attached is material relating to a study of Federal Rule 11,
from which our Rule 13 was derived. I suggest that the

Subcommittee Chairman of our Rule 13 be provided this material

and follow the progress of the federal rule to see if we want to
make any changes in our Rule 13.

Sincerely,

7-

J. Hadley Edgar

Robert H. Bean Professor of Law

JHE/nt

Enclosure
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February 28, 1990

Mr. Luther H. Soules III

Soules and Wallace

Tenth Floor

Republic of Texas Plaza

175 East Houston Street

San Antonio, TX 78205-2230

Dear Mr. Soules:

At Justice Hecht's suggestion I am forwarding to you some

information on RICO litigation in state courts that was sent to us

by a Dallas attorney. As you can glean from his letter to Judge

Marshall, Mr. Pezzulli is concerned with avoiding potential

problems for the state court system in handling RICO claims in

light of procedural differences between the Texas and Federal

rules.

I

I

I
I

I have spoken with Mr. Pezzulli and think I understand why he

feels a statewide order is imperative, but do not share his opinion

that immediate action is necessary. As a practical matter,

creating more paper when no RICO problem yet exists seems

premature. I am also unconvinced that a problem, if it develops,

cannot be handled more effectively by local rules, on a county-by-

county basis. As a procedural matter, I think certain differences

between the Texas and Federal rules actually reduce the need for a

statewide standing order. The use of special exceptions and

summary judgments should be as effective in forcing parties to

narrow issues and to weed out inappropriate claims in RICO cases as

it is in other litigation. Further, although our Rule 13 does not

impose the same duty on lawyers as does Federal Rule 11, Texas Rule

166 should allow.a trial judge to keep enough effective control

over any potentially complex racketeering case on an individual

basis.



I

Mr. Luther H. Soules III

February 28, 1990

Page Two

I have informed Mr. Pezzulli only that I have forwarded his

suggestion to you. If I can be of further assistance, please let

me know.

Elana S. Einhorn

Briefing Attorney to

Justice Nathan L. Hecht

xc: Justice Nathan L. Hecht
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In this action claims have been asserted under the Racketeer

Influenced and Corrupt Orqanisations Act ("RICO"), 18 U.S.C. S

1961. Plaintiffs must file by August 25, 1989, a RICO case

statement. This statement must include the facts the plaintiffs

are relying upon to initiate this RICO complaint as a result of

the "reasonable inquiry" required by Fed. R. Civ. P. 11. In

particular, this statement shall be in a form which uses the

numbers and letters as set forth below, and shall state in detail

and with specificity the following information.

1. State whether the alleged unlawful conduct is

in violation of 18 U.S.C. SS.,1962(a), (b),

(c), and/or (d).

2. List each defendant and state the alleged

misconduct and basis of liability of each

defendant.

3. List other alleged wrongdoers and state the

alleged misconduct of each.

4. List the alleged victims and state how each

victim was allegedly injured.

5. Describe the pattern of racketeering activity

alleged for each RICO claim. The description

of the pattern of racketeering must include

the following information:

a. List the alleged predicate acts and

the specific statutes which were

allegedly violated;

- 1 -
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b. Provide the dates of the predicate
acts, the participants in the
predicate acts, and a description
of the facts surrounding the
predicate actss

c. If the RICO claim is based on the
predicate offenses of wire froud,
mail fraud, or fraud in the sale of
securities, the "circumstances
constitutinq fraud or mistake shall
be stated with particularity."
Fed. R. Civ. P. 9(b). Identify the
time, place and contents of the
alleged misrepresentations, and the
identity of persons to whom and by
whom the alleged misrepresentations
were made;

d. State whether there has been i---
criminal conviction for violation

of the predicate acts;

e. State whether civil litigatioo has

resulted in a judgment in regard to

the predicate acts;

f.

9•

Describe how the predicate acts

form a "pattern of racketeering

activity"; and

State whether the alleged predicate

acts relate to each other as part

of a common plan. If so, describe

in detail.

6. Describe in detail the alleged enterprise for

each RICO claim. A description of the

enterprise shall include the following

information:

a. State the names of the individuals,

partnerships, corporations, •

associations, or other legal

entities, which allegedly

constitute the enterprise;

b. Describe the structure, purpose,

function and course of conduct of

the enterprise;

2
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to dtate whether any defendants an
ea,ployeas, officers or airectars of
the alleged snterprisei

d. itate whether any defendants an
associated with the alleged
vnterpriset

e. State whether you are alleging that
the defendants are individuals or
entities separate from the alleged
enterprise, or that the defendants
are the enterprise itself, or
members of the enterprise; and

f. If any defendants are alleged to be

the enterprise itself, or members

of the enterprise, explain whether

such defendants are perpetrators,

passive instruments, or victias of

the alleged racketeering activity.

7. State and describe in detail whether you are

alleging that the pattern of racketeering

activity and the enterprise are separate or

have merged into one entity.

8. Describe the alleged relationship between the

activities of the enterprise and the pattern

of racketeering activity. Discuss how the

racketeering activity differs from the usual

and daily activities of the..enterprise, if at

all.

9. Describe what benefits, if any, the alleged

enterprise receives from the alleged pattern

of racketeering.

10. Describe the effect of the activities of the

enterprise on interstate or foreign commerce.

11. If the complaint alleges a violation of 18

O.S.C. § 1962(a), provide the follwing

information:

a. State who received the income

derived from the pattern of

racketeering activity or through

the collection of an unlawful debt;

and

b. Describe the use or investment of

such income.
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it. If the oomplaint alleqes a violation of it
O.B.C. I 1962(b), isacribe in detail the
acquisition or aaiatenance of any interest in
or control of the alleged enterprise.

13. If the complaint alleqes a violation of it
U.S.C. f 1962(0), provide the following
information:

a. ttate who is mployed by or
associated with the enterprises and

b. State whether the same entity is
both the liable •person" and the
01enterprise• smder s 1962(c).

14. If the complaint alleges a violation of 18
U.S.C. S 1962(d), describe in detail the
alleged conspiracy.

15. Describe the alleged injury to business or

property.

16. Describe the direct causal relationship

between the alleged injury and the violation

of the RICO statute.

17. List the damages sustained for which each

defendant is allegedly liable.

18. Provide any additional information that might

be helpful to the court in processing the

RICO claim.

Copies of this RICO case statement must be served on

opposing counsel. Failure to comply with this order will result

in dismissal with prejudice vithout further notice from the

court.

80 ORDERED this day of August, 1989.

ROBERT W. PORTER

CHIEF JUDGE
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FRAaCINE TAFFLIN, ET Al.9 PETITIONERS v. JUFREY A. LEYITT
ET AL.

version.

1990 U.S. LEXIS 568; 58 U.S.L.W. 3468; 58 U.S.L.M. 4157;

Fed. Sec. L. Rep. ( CCH) P949880

27, 1989

SYLLABUS:

t•13 Petitioners, nonresidents of Maryland who are holders of unpaid

certi f i cates of deposlrl3^d -bQ-a-failed-i4aTylamd-savfirg3 -ant toan-- -- -

association, filed a civil action in the Federal District Court'against

respondents, former association officers and directors and others, alleging

claims under, inter alia, the Racketeer Influenced and Corrupt Organiiations Act

(RICO), 18 U. S. C. AR 1961-1968. The court disaissed the action, concluding,

among other things, that federal abstention was appropriate as to the civil RICO

claims, which had been raised in pending litigation in state court, since state

courts have concurrent jurisdiction over such claims. The Court of Appeals

affirmed.

Held: State court have concurrent jurisdiction over civil RICO claims. The

presumption in favor of such jurisdiction has not been rebutted by any of the

factors identified in 6ulf Offshore Co.- Y. Mobil Oil Corp., 453 U.S. 473, 478.

Pp. 3-12.

(a) As petitioners concede, there Is nothing in RICO's explicit language to

suggest that Congress has, by affirmative enactment, divested state courts of

civil RICO jurisdiction. To the contrary, R 1964(c)'s grant of federal

jurisdiction over civil RICO claims is plainly [•23 permissive and thus does

not operate to oust state courts from concurrent jurisdiction. P. 5.

W RICO's legislative history reveals no evidence that Congress even

considered the question of concurrent jurisdiction, much less any suggestion

that Congress affirmative intended to confer exclusive jurisdiction over civil

RICO claims on the federal courts. Petitioners' argument that, because Congress

modeled S 1964(c) after 1 4 of the Clayton Act - which confers exclusive

jurisdiction on the federal courts -- it intended, by implication, to grant

exclusive federal jurisdiction over R 1964(c) claims Is rejected. Sedima, S. P.

R. L. v. Iarex Co., 473 U.S. 479, and Agency Holding Corp. v. Malley-Duff 8'

Assocs., 483 U.S. 143, are distinguished, since those cases looked to the

Clayton Act in interpreting RICO without the benefit of a background juridical

presumption of the type presented here. Pp. 5-8.

(c) No "clear incoapatibility` exists between state court jurisdiction and

, federal interests. The interest in uniform interpretation of federal criminal

laws see 18 U. S. C. i 3231, is not inconsistent with such jurisdiction merely

It
^
0
0
0
0
co
Ln

state courts would be re uired to construe the federal crimes [•31 that



pAiE 3
{

constitute RICO predicate acts. Section 1964(c) claims are not 9offenses against
the laws of the United itates,' 1 3231, and do not result In the Imposition of

criminal sanctions. There is also no significant danger of Inconsistent
application of federal criminal law, since federal courts would not be bound by
state court interpretations of predicate acts, since state cou rts would be
guided by federal court interpretations of federal criminal law, and since any
state court )udgments misinterpreting federal criminal law would be subject to

direct review by this Court. Moreover, state courts have the ability to handle

the complexities of civil RICO actions. Many cases Involve asserted violations
of state law, over which state courts presumably have greater expertise, and it
would seen anomalous to rule that they are incompetent to adjudicate civil RICO
claims when such claims are subject to adjudication by U.S. 220, 239. Further,
although the fact that RICO's procedural mechanisms are applicable only in
federal court may tend to suggest that Congress intended exclusive federal
jurisdiction, it does not by itself suffice to create a'clea r incompatibility"
with federal interests. [•43 And, to the extent that Congress intended RICO
to serve broad remedial purposes, concurrent jurisdiction will advance rather
than jeopardize federal policies_ underly_inQ the. statute. Pp. 8-12.

865 F. 2d 595, affirmed.

0'CONNOR, J., delivered the opinion for a unanimous Court. WHITE, J., filed a

concurring opinion. SCALIA, J., filed a concurring opinion, in which KENNEDY,

J., joined.

APPEAL-STATEMENT:

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE FOURTH

CIRCUIT

JUDGES:

Rehnquist, Brennan, White, Marshall, Blackmun, Stevens, O'Connor, Scalia,

Kennedy

OPINIONBY: O'CONNOR

OPINION:

JUSTICE O'CONNOR delivered the opinion of the Court.

This case requires us to decide whether state courts have concurrent

jurisdiction over civil actions brought under the Racketeer Influenced and

Corrupt Organizations Act (RICO), Pub. L. 91-452, Title IX, 84 Stat. 941, as

amended, 18 U. S. C. 66 1961-1968.

I

Pg000086

The underlying litigation arises from the failure of Old Court Savings i

Loan, Inc. (Old Court), a Maryland savings and loan association, and the
attendant collapse of the Maryland Savings-Share Insurance Corp. (MSSIC), a
state-chartered nonprofit corporation created to insure accounts in Maryland
savings and loan associations [•5] that were not federally insured. See
Brandenburg v. Seidel, 859 F. 2d 1179, 1181-1183 (CA4 1988) (reviewing history

of Maryland's savings and loan crisis). Petitioners are nonresidents of Maryland
who hold unpaid certificates of deposit issued by Old Court. Respondents are the
former officers and directors of Old Cour1

EXIS'

he former officers and directors

LEXIS^ NEXI s:
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of MSSIC, the law firn of Old Court and !lSSIC, the tcaWtinE firs of Old Court,
and the State of 1ar^and Deposit Insurance Fund Corp., the state-created

successor to MSSIC. titioners allege various state IN eauses of action as
wall as claims under the Securities Exchanga Act Of 11.K (Exchangt Act1, 48
Stat. R81, 15 U. S. C. 1 76a at stq., and RICO.

The District Court granted respondents' ootion to disaits, concluding that

petitioners had failed to state a tlaia under the ExcAae9e Act and that, because

state courts have concurrent jurisdiction over civil RICO claios, federal

abstention was appropriate for the other causes of actlv+ because they had been

raised in pending litigation in state court. The Court of Appeals for the Fourth

Circuit affirmed. 865 F. 2d 595 (1989). The Court of AWals agreed with the

District Court that the 1•63 Old Court certificates of deposit were not

•securities' within the meaning of the Exchange Act, see 15 U. S. C. 1
78c(a)(10), and that petitioners' Exchange Act claias rrre therefore properly

dismissed. 865 F. 2d, at 598-599. The Court of Appeals ftirther held, in reliance

on its prior decision in Brandenburg v. Seidel, supra, that •a RICO action could

be instituted in a 3tate court and that-Marylan$'3 sompmbeazixa--scAeae _f or the

rehabilitation and liquidation of insolvent state-chartered savings and loan

associations,' 859 F. 2d at 1191, provided a proper basis for the district court

to abstain under the authority of Burford v. Sun Oil Co., 319 U.S. 315 (1943).6

865 F. 2d, at 600 (citations omitted).

To resolve a conflict among the federal appellate courts and state supreme

courts, ni we granted certiorari limited to the questia+ whether state courts

have concurrent jurisdiction over civil RICO claims. 490 U.S. (1989). we

hold that they do and accordingly affirm the judgment of the Court of Appeals.

ni Compare McCarter Y. Mitchaa, 883 F. 2d 196, 201 (CA3 1989) (concurrent

jurisdiction); Brandenburg v. Seidel, 859 F. 2d 1179, 1193-1195 (CA4 1988)
(same); Lou Y. Belzberg, 834 F. 2d 730, 738-739 (CA9 1987) (same), cert. denied,

485 U.S. 993 (1988); Simpson Elec. Corp. v. Leucadia, Inc., 72 N. Y. 2d 450, 530

N. E. 2d 860 (1988) (same); Rice v. Janovich, 109 Wash. 2d 48, 742 P. 2d 1230

(1987) (same); Cianci Y. Superior Court, 40 Cal. 3d 903, 710 P. 2d 375 (1985)

(same); County of Cook v. MidCon Corp., 773 F. 2d 892, 905, n. 4, (CA7 1985)

(dictua); Dubroff v. Dubroff, 833 F. 2d 557, 562 (CA5 1987) (civil RICO claims

can •probably° be brought in state court,), with Chivas Products, Ltd. v. Owen,

864 F. 20 1280, 1286 (CA6 1988) (exclusive jurisdiction:; VanderWeyst v. First

State Bank of Benson, 425 N. W. 2d 803, 812 (Minn.) (elpressing 'serious

reservations• about assuming concurrent RICO jurisdiction), cert. denied, 488

U.S. (1988). See generally Note, 57 Ford, L. Rev.. 271, 271, n. 9(1988)

(listing federal state courts In conflict); Note, 73 Cornell L. Rev. 1047, 1047,

n. 5 (1988) (same); Note, 62 St. John's L. Rev. 301, 303, n. 7 (1988) (same).

[*7]

II

We begin with the axiom that, under our federal system, the States possess

sovereignty concurrent with that of the Federal 6overaaent, subject only to

limitations imposed by the Supremacy Clause. Under this system of dual
sovereignty, we have consistently held that state courts have inherent
authority, and are thus presumptively coapetent, to adjudicate claims arising
under the laws of the United States. See, e. g., Houston Y. Moore, S Wheat. 1,

25-26 (1820)• Claflin v. Houseman. 93 U.S. 130 136-137 (1876); Plaqueaines

^

0
0
0
0
co
-3



Tropical f rui t Co. v. Nenderson, 170 U.B. S11, 517 (tM) i Charles Iowd bx Co.

v. Courtney, 368 U.S. 502, s07-30d 11942)1 iulf Offshore Co. v. lbbil Oil Corp.,
453 U.Z. 6^3, 477-678 (1981). As we noted in Claflin, `if exclusive jurisdiction
be neither ex press nor faplied, the State courts have wcurrent jurisdiction
whenevtr, by their own constitution, they are competent to take 1^.' 93 U.S., at
136i see also Dowd fox, supra, at 507-508 1'Ye start with the prnise that
nothing in the concept of our federal system prevents state courts from
enforcing rights crtattd by federal law. Concurrent jurisdiction has been a
common phenomenon in our judicial history, and I•81 exclusive federal court
jurisdiction over cases arising under federal law has been the exception rather
than the rule-). See generally I J. Kent, Commentaries ea American Law •400j The
Federalist No. 82 (A. Hamilton); F. Frankfurter i J. landis, The 8usiness of the
Supreme Court 5-12 (1927); M. Friendly, Federal Jurisdiction: A 6eneral View
8-11 (1973).

This deeply rooted presumption in favor of concurrent state court
jurisdiction is, of course, rebutted if Congress affirmatively ousts the state
courts of jurisdiction over -a particular federai-Z'iata- SeE,--T. g., Cilf

at 137 ( •Congress nay, if it seets] fit, give to the Federal courts
exclusive jurisdiction') ( citations oaitted); see also lbuston, supra, at 25-26.
As we stated in 6ulf Offshore:

ON considering the propriety of state-court jurisdiction over any particular

federal claim, the Court begins with the presumption that state courts enjoy

concurrent jurisdiction. Congress, however, may confine jurisdiction to the

federal courts either explicitly or iaplicitly. Thus, the presumption of

concurrent jurisdiction can be rebutted by an explicit statutory directive, by

unmistakable Implication from legislative history, or [•91 by a clear

incoapatibility between state-court jurisdiction and federal interests.' 453

U.S., at 478 (citations omitted).

See also Claflin, supra, at 136 (state courts have concurrent jurisdiction

mwhere it is not excluded by express provision, or by incompatibility in its

exercise arising from the nature of the particular case'). The parties agree

that these principles, which have 'reaained unmodified through the years.' Dowd

Box, supra, at 508, provide the analytical framework for resolving this case.

III

The precise question presented, therefore, is whether state courts have been

divested of jurisdiction to hear civil RICO claims 'by an explicit statutory

directive, by unmistakable implication from legislative history, or by a clear

incompatibility between state-court jurisdiction and federal interests." 6ulf

Offshore, supra, at 478. Because we find none of these factors present with

respect to civil claims arising under RICO, we hold that state courts retain
their presumptive authority to adjudicate such claims.

At the outset, petitioners concede that there is nothing in the language of

AICO--iw ch less an Oexplicit statutory directive•--to suggest that Congress has,

by affirmative [00] enactment, divested the state courts of jurisdiction to

hear civil RICO claims. The statutory provision authorizing civil RICO claims

provides in full:
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•Any person injured In his business or property by reason of a violation of
section 1962 of this chapter may sut therefor in any appropriate Uhittd itates
district court and shall recover threefold the raaalts he sustains and the cost
of the suit, including a reasonable attornQy'a fet. 14 U. S. C. 1 1964(c)

(emphasis added).

This grant of federal ^urisdiction is plainly permissive, not mandatory, for
'[t]he statute does no state nor even suggest that srd+jurisdiction shall be
exclusive. It provides that suits of the kind described 'my' be brought in the

federal district courts not that they rust be.' Dowd Doz, supra, at 506.
Indeed, '[i]t is black fetter law . . . that the aert grant of jurisdiction to a

federal court does not operate to oust a state court from concurrent
^risdiction over the cause ofaction.' 6ulf Offshore, supra, at 479 (citing

ited States Y. Bank of New York S Trust Co., 296 U.S. 463, 479 (1936)).

Petitioners thus rely solely on the second and third factors suggested in.

Solf Offshore, arguing that exclusive [•11] federal jurisdiction over civil

RICO actions is establishe.d_ _!-by_unaistakable laplication froa-legislative
history, or by a clear imcompatibility between state-court jurisdiction and

federal interests," 453 U.S., at 478.

Our review of the legislative history, however, reveals no evidence that

Congress even considered the question of concurrent state court jurisdiction

over RICO claims, such less any suggestion that Congress affirmatively Intended
to confer exclusive jurisdiction over such claims on the federal courts. As the

Courts of Appeals that have considered the question have concluded, •[t]he

legislative history contains no indication.that Congress ever expressly

considered the question of concurrent jurisdiction; indeed, as the principal

draftsman of RICO has remarked, 'no one even.thought of the issue. "

Brandenburg, 859 F. 2d, at 1193 (quoting Flaherty, Two States Lay Clai• to RICO,

Nat. L. J., May 7, 1984, p. 10, col. 2); see also Lou v. Belzberg, 834 F. 2d

730, 736 (U^9 1987) ("The legislative history provides 'no evidence that

Congress ever expressly considered the question of jurisdiction; indeed, the

evidence establishes that its attention was focused solely on whether [912]

to provide a private right of action'") (citation omitted), cert. denied, 485

U.S. 993 (1988); Chivas Products Ltd. Y. Owen, 864 F. 2d 1280, 1283 (CA6 1988)
("T here is no 'smoking gun' legislative history in which RICO sponsors indicated

an express Intention to commit civil RICO to the federal courts'). Petitioners

nonetheless insist that if Congress had considered the issue, it would have

granted federal courts exclusive jurisdiction over civil RICO claims. This

argument, however, Is misplaced, for even if we could reliably discern what

Congress' intent might have been had it considered the question, we are not at

liberty to so speculate; the fact that Congress did not even consider the issue

readily disposes of any argument that Congress unmistakably intended to divest 10
state courts of concurrent jurisdiction. to

0
Sensing this void in the legislative history, petitioners rely, in the

alternative, on our decisions in Sediaa, S. P. R. L. v. larex Co., 473 U.S. 479 co

(1985), and Agency Holding Corp. v. Malley-Duff i Assocs., 483 U.S. 143 (1987), tO

In which we noted that Congress modeled i 1964(c) after 1 4 of the Clayton Act,

15 U. S. C. i 15(a). See Sedima, supra, at 489; Agency Holding, supra, [03]

at 151-152. Petitioners assert that, because we have interpreted 1 4 of the
Clayton Act to confer exclusive jurisdiction on the federal courts, see, e g.,

6eneral Investment Co v Lake Shore i M. S. R. Co. 260 U.S. 2619 286-288
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11922) 9 and because Congress Ny be prtsuaed to have been aware if and

incorporated those Interpretations MMen It used $lailar language in pICO, Cf.
tannon v. University of Chicago, "1 U.8 . 677 89t-A99 11974) Congress
Intended, by iaplication, to grant exclusive iederal Jurisdiction over claims
arlsinp under 1 1944(c).

This argument is also flawed. To rebut the presuaption of concurrent

jurisdiction, the question is not whether any intent at all may be divined from
legislative silence on the issue, but whether Congress In Its deliberations may
be said to have affirmatively or unmistakably lntended jurisdiction to be
exclusively federal. In the instant case, the lack of any indication In RICO's
legislative history that Congress either considered or assumed that the
importing of remedial language from the Clayton Act Into RICO had any
}urisdictional faplications is dispositive. The 'aere borrowing of statutory
ianguage does not laply that Congress also intended [04] to incorporate all
of the baggage that may be attached to the borrowed language.' Lou, supra, at
737. Indeed, to the extent we 1mpute to Congress knowledge of our Clayton Act

9

ecedents, It aakes noles33e ^rseto lcnosr1tdge-of--tYaftn-1nd•--
wd Rox, under which Congress, had It sought to confer exclusive jurisdiction

over civil RICO claims, would have had every lncentive to do so expressly.

Sedisa and Agency Holding are not to the contrary. Although we observe in

Sedima that '[t]he clearest current In [the legislative] history [of 8 1964(c)]
is the reliance on the Clayton Act model,' 473 U.S., at 489, that statement was
made in the context of noting the distinction between 'private and governmental
actions' under the Clayton Act. Ibid. We intimated nothing as to whether

Congress' reliance on the Clayton Act Implied any intention to establish
exclusive federal jurisdiction for civil RICO, claims, and in Sedima itself we
rejected any requirement of proving 'racketeering injury,' noting that to borrow
the 'antitrust in,jury' requirement from antitrust law would 'creat[e] exactly
the problems Congress sought to avoid.' Id., at 498-499. likewise, in Agency

Holding we were [+15] concerned with 'borrowing,' to light of legislative
silence on the issue, an appropriate statute of limitations period from an
'analogous" statute. 483 U.S., at 146. Under such circumstances, we found it

appropriate to borrow the statute of limitations from the Clayton Act. Id., at
152. In this case, by contrast, where the issue Is whether jurisdiction is
exclusive or concurrent, we are not free to add content to a statute via

analogies to other statutes unless the legislature has specifically endorsed
such action. Under 6ulf Offshore, legislative silence counsels, if not compels,

us to enforce the presumption of concurrent jurisdiction. In short, in both
Sedima and Agency Holding we looked to the Clayton Act In interpreting RICO
without the benefit of a background juridical presumption of the type present in
this case. Thus, to whatever extent the Clayton Act analogy may be relevant to
our interpretation of RICO generally, It has no place in our inquiry into the
jurisdiction of the state courts.

I
I

I
I
I

I
I
I
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I
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Petitioners finally urge that state court jurisdiction over civil RICO claims o

would be clearly incompatible with federal interests. ile noted in 6ulf Offshore
that factors indicating clear [•16] 1ncompatibility 'include the desirability

of uniform interpretation, the expertise of federal judges in federal law, and
the assumed greater hospitality of federal courts to peculiarly federal claias.'
453 U.S., at 483-484 Icitation and footnote oaitted). /etitioners' priaa r^
contention is that concurrent jurisdiction is clearly incoapatible with t
federal interest in un iform Inter retation of federal crisinal laws, see 1`
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U. S. C. I 1231, n2 because state eourts would be required to constrae the
federal crimes that constitute ^redicate acts defined as °rocketeering
activity,' see 1S U. S. C. 11 1`1(1)(0), (C), and t0). Ittltioners prtdict that
if state courts are permitted to interpret federal criminal statutes, they will
create a body of precedent relating to those statutes aad that the federal
courts will consequently lose control over the orderly and unifora development
of federal criminal law.

nt Title 18 U. S. C. 1 3231 provides in full:

•The district courts of the United States shall have original )urisdiction,
exclusive of the courts of the States, of all offenses against the laws of the
United States.

•Mothing in this title shall be held to take away or iapair the jurisdiction

of the courts of the several States under the laws thereof,' [9171

We perceive no_'ciear incompatiQ11is,y'_ between the state court jurisdiction

over civil RICO actions and federal interests. As a preliminary satter,

concurrent jurisdiction over i 1964(c) suits is clearly not incospatible with I

3231 Itself, for civil RICO claims are not 'offenses against the laws of the

United States,' i 3231, and do not result in the imposition of criminal

sanctions--uniform or otherwise. See Shearson/American Express Inc. Y. McMahon,

482 U.S. 220, 240-241 (1987) (civil RICO intended to he primarily remedial

rather than punitive).

More to the point, however, our decision,today creates no significant danger

of inconslstent application of federal criminal law. Although petitione rs'

concern with the need for uniformity and consis,tency of federal criminal law is

well-taken, see Ableman Y. Booth, 62 U.S. 506, 517-518 (1859); cf, Musser v.

Utah, 333 U.S. 95, 97 (1948) (vague criminal statutes aay violate the Due

Process Clause), federal courts, pursuant to i 3231, wald retain full autt,ority

and responsibility for the interpretation and application of federal criminal

laws, for they would not be bound by state court interpretations of the federal

offenses constituting [•18] RICO's predicate acts. State courts adjudicating

civil RICO claims will, in addition, be guided by federal court interpretations

of the relevant federal criminal statutes, just as feoeral courts sitting in

diversity are guided by state court interpretations of state law, see, e. g.,

Commissioner v. Estate of Bosch, 387 U.S. 456, 465 (1967). State court judgments

misinterpreting federal criminal law would, of course, also be subject to direct

review by this Court. Thus, we think that state court,anjudication of civil RICO

actions will, in practice, have at most a negligible effect on the uniform
interpretation and application of federal criminal lab, cf. Pan-American

Petroleum Corp. Y. Superior Court of Delaware, Newcastle County, 366 U.S. 656,

6b5-666 (1961) (rejecting claim that uniform interpretation of the Natural 6as

Act will be jeopardized by concurrent jurisdiction), and will not, in any event,

result in any more inconsistency than that which a aulti-aeabered, multi-tiered

federal judicial system already creates, cf. H. J. Inc. v. Northwestern Bell

Telephone Co., 492 U.S. ---, ---, n. 2 (1989) (surveying conflict among federal

appellate courts over RICO's 'pattern of racketeering 1*191 activity"

requireient).

ro
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Moreover, contrary to petitioners' fears, we have full faith in the ability

of state courts to handle the clexities of civil RICO actions, rticularl y

^ ^
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since oany RICO cases Involve asserted violations of state law, such as state
fraud claims, over which state courts prtsusably have Sreater expertise. In 1R
U. S. C. t 1k1t1)(A) (listin state law offenses constituting predicate acts);
iulf Offshore, 453 U.S., at 4^4 ('State judpes have Sreater expertise in
applying' laws 'whose governing rules are borrowed from state law')i are also
Sediaa, 473 U.S., at 499 (RICO 'has becose a tool for everyday fraud cases')t
iNA, Civil RICO Report, Vol. 2, No. 44, p. 7(Apr. 14, 1%7) (54.91 of all RICO
cases after Zediaa Involved 'cmaon law f raud' and mother 18.01 involved either
'nonsecurlties fraud' or 'theft or conversion'). To hold othe rwise would not
only denigrate the respect accorded co-equal sovereigns, but would also Ignore
our 'consistent history of hospitable acceptance of concurrent yurisdiction,'
9owd Box, 368 U.S., at 508. Indeed, it would sees anosalous to rule that state
courts are incapetent to adjudicate civil RICO suits when we have recently
found [*203 no inconsistency in subjecting civil RICO claims to adjudication
by arbitration. See Shearson/American Express, 482 U.S., at 239 (rejecting
argument that 'RICO claims are too complex to be subject to arbitration' and
that 'there Is an Irreconcilable conflict between arbitration and RICO's
unde rlying purposes').

Petitioners further note, as evidence of incospatibility, that RICO's

procedural mechanisss include extended venue and service-of-process provisions
that are applicable only in federal court, see 18 U. S. C. 1 1965. We think it
sufficient, however, to observe that we have previously found concurren t state
court jurisdiction even where federal law provided for special procedural
mechanisms similar to those found in RICO. See, e. q., Dowd Box, supra lfinding

concurrent jurisdiction over Labor Management Relations Act i 301(a) suits,

despite federal enforcement and venue provisions); laine v. Thiboutot, 448 U.S
1, 3, n. 1 (1980) finding concurrent jurisdiction over 42 U. S. C. 1 1983 suits,

despite federal procedural provisions in 4.1988); cf. Hathorn Y. Lovorn, 457

U.S. 255, 269 (1982) (finding concurrent jurisdiction over disputes regarding

the applicability of 1 5 of the Voting 1+217 Rights Act of 1965, 42 U. S. C.

i 1973c, despite provision for a three-judge panel). Although congressional

specification of procedural mechanisms applicable only in federal court may tend

to suggest that Congress intended exclusive federal jurisdiction, it does not by

itself suffice to create a'clear incospatibility' with federal Interests.

Finally, we note that, far from disabling or frustrating federal interests,

'[plersitting state courts to entertain federal causes of action facilitates the

enforcement of federal rights.' 6ulf Offshore, 453 U.S., at 478, n. 4; see also

Dowd Box, supra, at 514 (conflicts deriving from concurrent jurisdiction are

'not necessarily unhealthy'). Thus, to the extent that Congress intended RICO to

serve broad remedial purposes, see, e. g., Pub. L. 91-452, i 904(a), 84 Stat.
947 (RICO must 'be liberally construed to effectuate its remedial purposes');

Sedisa, 473 U.S., at 492, n. 10 ('(I3f Congress' liberal-construction mandate is
to be applied anywhere, it is in ! 1964, where RICO's remedial purposes are most

evident'), concurrent state court jurisdiction over civil RICO claims will
advance rather than jeopardiZe federal policies underlying the statute. lo

[•22]

For all of the above reasons, we hold that state courts have concurrent

^urisdiction to consider civil claims arising under RICO. Nothing in the
angua9e, structure, legislative history, or underlying policies of RICO
suggests that Congress ^ntended otherwise. The judgment of the Courts of Appeals

is accordin ly Affirmed.
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CONCURQY: NHITEI SCALIA

CONCtt:

JUSTICE MHITE, ooncurring,

I agree that atate courts have concurrent jurisdicti®n over civil RICO

actions and join the opinion and judgment of the Court. I add a few words only
because this Court has rarely considered contentions tftt civil actions based on
federal criminal statutes must be heard by the federal carts. As the Court
observes ante, at , the uniform construction of federal criminal statutes is
no insignificant aatter, particularly because Congress 1rs recognized potential
dangers in disunifor• construction and has confined jurisdiction over federal
criminal cases to the federal courts. There is, therefore, reason for caution
before concluding that state courts have jurisdiction anrer civil claims related
to federal criminal statutes and for assessing in each case the danger to
federal interests presented by potential inconsistent [•23] constructions of
federal criminal statutes.

RICO is an unusual federal criminal statute. It borrows heavily f roa state

law; racketeering activity is defined in terms of numerous offenses chargeable

under state law, 18 U. S. C. f 1961(1)(A), as well as various federal offenses.

To the extent that there is any danger under RICO of disunifore construction of

criminal statutes, it is quite likely that the damage •ill result from federal

misunderstanding of the content of state law--a problea, to be sure, but not one
to be solved by exclusive federal jurisdiction. Many of the federal offenses

named as racketeering activity under RICO have close, though perhaps not exact,

state law analogues, cf. Durland Y. United States, 161 U.S. 306, 312 (1896),

which construed the federal sail fraud statute, and It is unlikely that the

state courts will be incoapetent to construe those federal statutes. Nor does

incorrect state court construction of those statutes present as significant a

threat to federal interests as that posed by isproper interpretation of the

federal antitrust laws, which could have a disastrous effect on intersta te

commerce, a particular concern-of the federal governmert. Racketeering [•14]

activity as defined by RICO includes other federal offenses without state law

analogues, but given the history as written until now of civil RICO litigation,

I doubt that state court construction of these offenses will be greatly
disruptive of Important federal interests.

There is also the possibility that the state courts mill disrupt the uniform

construction of criminal RICO by launching new interpretations of the 'pattern'

and 'enterprise' elements of the offense when hearing civil RICO suits. This

possibility, though not insubstantial, cf. H. J., Inc. Y. Northwestern Bell

Telephone-Co., U.S. (1989), Is not enough to require exclusive federal

iurisdiction of civil RICO claims. Even though varying interpretations of the

pattern' and •enterprise' elements of RICO may drastically change the
consequences that flow from particular acts, these variations cannot aake an act

criminal in one court systea but blameless in another and therefore do not

implicate the core due process concerns identified by the Court ante, at , as
underlying the need for uniform construction of cri.inal statutes. Moreover, we

have the authority to reduce the risk of, and.to set aside, 1•15] Incorrect
interpretations of these elements of RICO liability.

Pg000093

JUSTICE SCALIA, with whom JUSTICE KENNEDY joins, concurring.
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ijoin the opinion Of the Oourt, addressing the isson before is on the basis

arpued by the parties, which has included acceptance of the dictum IN iulf
Offshore Co. v. Mobil Oil Corp. 453 U.S. 473, 478 (1l81), that the proswption
of concurrent jurisdiction can 6e rebutted by an explicit statutory directive,
by unmistakable iaplication from legislative history, K by a ciear
Incoapatibility between state-court )urisdiction and laderal Interests." Ante,
at 4. Such dicta, when repeatedly used as the point of departure for analysis,
have a regrettable tendency to acquire the practical status of legal rules. I
write separately, before this one has become too entreached, to note my view
that in one respect it is not a correct statownt of tAe law, and in another
respect it may not be.

State courts have jurisdiction over federal causes of action not because it

is •conferred' upon them by the Congress; nor even because their iaherent powers
permit them to entertain transitory causes of action arising under the laws of
foreign sovereigns, see, e. g., McKenna v. Fisk, [•261 1 Now. 241, 247-249
(1a43); but because •[t]he laws of the United States are laws in the several
States, and just as au^h ^iAdiag--oa,tbe_^ciiitees^od^covtLS ther.ep[_ 3^ _th^^taie__
laws are. . . . The two together form one systea of jurisprudence, which
constitutes the law of the land for the State; and the courts of the two
jurisdictions are not foreign to each other ....• Claflin v. Houseman, 93
U.S. 130, 136-137 (1876); see also Minneapolis i St. Louis R. Co. Y. Boatbolis,
241 U.S. 211, 221-223 (1916).

It therefore takes an affirmative act of power under the Supremacy Clause to

oust the States of jurisdiction-an exercise of what one of our earliest cases

referred to as 'the power of congress to withdraw• federal claims from

state-court jurisdiction. Houston v. Moore, 5 Wheat. 1, 26'(1820) (empha sis

added). See also Bombolls, supra, at 221 (con.current jurisdiction exists 'unless

excepted by express constitutional limitation or by valid legislation') ;

Nissouri ex rel. St. Louis, B. i M. R. Co. v. Taylor, 266 U.S. 200, 208 (1924)

(•As [Congress] made no provision concerning the remedy, the federal and the

state courts have concurrent )urisdiction•).

As an original proposition, it t•271 would be eminently prguable that

depriving state courts of their sovereign authority to adjudicate the law of the

land must be done, if not with the utmost clarity, cf. Atascadero State Hospital
v. Scanlon, 473 U.S. 234, 243 (1985) (state sovereign imunity can be eliminated

only by •clear statement•), at least expressly. That was the view of Alexander
Haw i 1 ton :

'When . . . we consider the State governments and the national governments, as ^

they truly are, in the light of kindred systems, and as parts of ONE WHOLE, the
inference seems to be conclusive that the State courts would have a concurrent

)urisdiction in all cases arising under the laws of the Union, where It was not

expressly prohibited.• The Federalist No. 82, p. 132 (E. Bourne ed. 1947).

See also 6alveston, H. & S. A. R. Co. v. Wallace, 223 U.S. 481, 490 (1912) o
(•tJ]urisdiction is not defeated by ieplication•). Although as early as Claflin,
see 93 U.S., at 137, and as late as 6ulf Offshore, we have said that the ^
exclusion of concurrent state ^urisdiction could be achieved by Implication, the
only cases in which to my knowledge we have acted upon such a principle are
those relating to the Sherman Act and the Clayton Act-^here t•28l the full
extent of our an#

JEXIS
sis was the less than compellin statemen t that provisions



It

SO U.g.L.W. 41S71 6ed. Sec. L. gep. tCOu P94,660

1^

, t1922) (eaphasis added). See also Blueenstock :ros. Adrertisinp Agency v. Curtis
Publishing Co., 252 U.S. 636, 440 (1920) (dictum); irtMn V. NO Ilachine Co.,
319 U.S. 448, 451, n. 6 (1943) (dictua) i i4thorn v. LeMorn, 457 U.S. 255, 267,

18 t182) (dictua). In the standard fields of exclusie federal jurisdiction,In.
the governing statutes specifically recite that suit may be brought 'only• in
federal court, Investment Company Act of 1940, as aoendel, 84 Stat. 1429, 15
U. S. C. I 80a-35(b) (5); that the jurisdiction of federal courts shall be

^ 'exclusive,• Securities Exchange Act of 1934, as aaended, 48 Stat. 902, 15 U. S.
C. I 78aa; Natural 6as Act of 1938, 52 Stat. 833, 15 U. S. C. I 717u; Employee
Iletireeent Incoee Security Act of 1974, 88 Stat. 892, 29 U. S. C. ! 1132(e)(1);

^ or indeed even that the jurisdiction of the federal courts shall be •exclusive
of the courts of the 1•291 States,• 18 U. S. C. t 3231 (criminal cases); 28
U. S. C. ii 1333 (adeiralty, earitiee, and prize cases), 1334 (bankruptcy
cases), 1338 (patent, plant variety protection, and copyright cases), 1351

Cong ress), 1356 (seizures on land or water not within admiralty and maritime

^ jurisdiction).

Assuming, however, that exclusion by ieplication is possible, surely what is
^ required is feplication In the text of the statute, and not merely, as the

second part of the 6ulf Offshore dictum would permit, through munsistakable
implication from legislative history.• 453 U.S., at 478. Although Charles Dowd
Box Co. v. Courtney, 368 U.S. 502 (1962) after concluding that the statute 'does

i not state nor even suggest that [federal] jurisdiction shall be exclusive,' Id.,
at 506, proceeded quite unnecessarily to examine the legislative history, it did
so to reinforce rather than contradict the conclusion it had already reached. We

^ have never found state jurisdiction excluded by •unaistakable implication' from
legislative history. It is perhaps harmless [•30] enough to say that It can
be, since one can hardly imagine an •isplication from legislative history• that

^ is •unaistakable•--i. e., that demonstrates agreement to a proposition by a
majority of both Houses and the President--unless the Oroposition is embodied in
statutory text to which those parties have given assent. But ha rmless or not, it

is simply wrong in principle to assert that Congress can effect this affirmative

legislative act by simply talking about It with un n istakable clarity. What is

needed to oust the States of jurisdiction is congressional action (i. e., a

provision of law), not merely congressional discussion.

It Is perhaps also true that Implied preclusion can be established by the

fact that a statute expressly sentions only federal courts, plus the fact that

state-court jurisdiction would plainly disrupt the statutory scheme. That is

conceivably what was meant by the third part of 6ulf Offshore dictum, 'clear
incoapatibility between state-court )urisdiction and federal interests.' 453

U.S., at 478. If the phrase is interpreted more broadly than that, however--if
it is taken to assert some power on the part of this Court to exclude

state-court jurisdiction when systemic t•313 federal interests make in o
undesirable--it has absolutely no foundation in our precedent.

6ulf Offshore cited three cases to support its.'inooopatibility formulation.

The first was Dowd Box, supra, at 507-508, which contains nothing to support any

•inco^ atibili
^ ^
ty• rfnci le exce t a uotation from the second case 6ulf

^^
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Offshore eitedg Clatlin. indeedg to Mponse to the argument that sto)nly the

federal ^udiciary ...^ssesses bet* the familiarity with federal labor
iep islat on and the oa+o ithic judicial sy stem necessaryg to elaborate i
coFierent s stea of national labor ^es, the Dowd Sox Opinion said: 'Yhatever the
oe r i ts of ^hi s argument as a aatter Of pol i cy we find nothing to !ad i ca te that
Congress adopted such a policy In eAacting 0k1.0 368 U.S., It W. The second
east cited as Claflin, which said that concurrent jurisdiction exists `whtre it
is not excluded by express provisiow or by incompatibility in its exercise
arising from the nature of the partialar cast.' 93 U.S., It 136. The subsequent
discussion oakes it entirely clear, bowevtr, that what the Court atant by
'incoapatibility in its exercise arising from the nature of the particular case'
as that the particular t•321 statute at Issue impliedly excluded state-court
^urisdiction. 'Congress,' the Court said, 'oay, if It sees fit, give to the
ederal courts exclusive jurisdictian,' which It does 'sometimes . . . by
express enactment and sometimes by implication.' Id., at 137. The third cast
cited, 6arner v. Teamsters, 346 U.S. 685 (1953), had nothing to do with
state-court jurisdiction over a federal cause of action. It held that the
Mational Labor Relations Act, whose txpress provision that the jurisdiction of
the National Labor Relations Board shall be exclusive had already been held to
prevent federal courts from assuain4 primary jurisdiction over labor disputes,
see Myers v. Bethlehem Shipbuilding Corp., 303 U.S. 41, 48 (1938), prevented
state courts as well.

In sum: As the Court holds, the RICO cause of action meets none of the three

tests for exclusion of state-court 3+risdiction recited In 6ulf Offshore. Since
that is so, the proposition.that meting any one of the tests would have
sufficed is dictuo here, as It was there. In.my view meting the second test is

assuredly not enough, and meeting tht third may not be.

Pg00009g
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SUBCOMMITTEE REPORT

RULES 1-14

TEXAS RULES OF CIVIL PROCEDURE

Rule 13: This rule, dealing with frivolous pleadings,

drew several very strong coments from judges and others.

However, this was of such a volatile nature that we felt

further consideration by this sub-committee and the

committee as a whole when not under the present time

constraints would be advisable.

Respectfully,

I
I
I
I
I
I

I
1

16 ,
Kenneth D. Fuller

005 97
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have the respect it deserves.

I
I
I
I

I
I
I
I

I

I
cc: Hon. Thomas R. Phillips

Hon. Franklin S. Spears

Hon. C. L. Ray

I
I
I
I
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RULE 13 - PROPOSED SUBSTITUTION

The signatures of attorneys or parties constitute

by them that they have read the pleading, motion, or

other paper and that to the best of their knowledge,

information and belief, formed after reasonable inquiry,

the instrument is not groundless, brought in bad faith,

or for the purpose of harassment or delay. Attorneys

or parties who shall bring a fictitious suit, or file

a fictitious pleading, motion, or other paper, and/or

file any paper for experiment, or for harassment, or

who shall make any statement in pleadings or other

papers knowing same to be false, groundless, frivolous,

or file any instrument for the purpose of delay or

harassment, or who shall file any instrument without

having first made reasonable inquiry as to the accuracy

thereof, may be adjudged guilty of contempt. Any attorney

or party found, after hearing, to have violated this

Rule may be sanctioned as provided under Rule 215-2b,

and additionally, any other sanctions the Court may

wish to impose as may reasonably be necessary to do

equity to an offended party.

No sanctions under this Rule may be imposed

except upon hearing after notice, and any sanctions

i*.nposed shall be subject to Appellate Review.

A general denial or request for damages does

not offend this Rule.
pg000109
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LU88OCK. TEXAS 79401

Justice Nathan L. Hecht

Box 12248

Austin, Texas-78711

Dear Judge Hecht:

As per the request of the Texas Supreme Court, I would like to

offer the following suggestions concerning the Rules.

1. Rescind ALL local rules and do not permit local Courts to trap
the practicing attorney by making Rules.

2. Require a party taking the ep ition o2a party or witness to
furnish the other attorne co the deposition at the ex-
pense of the one taking the deposition.

3. Require the Appellant to deliver the copy of the Transcript

and the Statement of Facts to the Appellee's attorney the day

of or after the Appellant's Brief is mailed to the Court of

Appeals; and, thereafter the Appellee's attorney will file

same with the Clerk of the trial Court.

4. Remove, rescind, delete ALL sanctions by opposing counsel for
alleged bad faith or frivilous law suits, because opposing

counsel NOT having any counter-claim or cross-action is using
^^.Q I these allegations alone to intimidate and coerce the opposing

side. These allegations have become just as abusive as the
party allegedly bringing a bad faith law suit. IF, retained
in any manner, let JUST the trial Judge file a Motion and a
hearing, and if a fact issue to be tried by a jury.

5. Require that a Judge NOT discuss any matter concerning the case
with one attorney when the other attorney is NOT present, where
there are opposing counsel. And, you might ought to say an

• attorney will not discuss matters with the Court unless the
other attorney is present.

6. A Rule which would follow due process would require that NO order

or judgment of the Court would be rendered or entered unless a

hearing is set and notice served on all parties. This business

of Courts just signing ordersand/or judgments without opposing ^
counself bein^ afforded an opportunity to be heard is for the o
birds. This would not apply as to a default judgment and this 0

might be clarified as to default judgments and say no motion

need be served upon the defaulting party. Other jurisdictions o
require a Motion asking for a default judgment, and that it

be served and a date, time and palce set for a hearing thereon.

7. A Rule that any appeal from an administrative agency will in fact

be trial de novo and not test an Administrative Order under the

substantial evidence rule

Yours very truly,

WHH:wh cc: Ret.
00 60 0
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TO: Judge Hecht

FROM: Bill Willis

RE: Rule 18a, T. R. C. P.

June 8, 1990

I
I

Sandy Hughes, Judge Ron Chapman's AA, called me this morning

about several things, one of which is language in paragraphs (c)

and (d) of this Rule.

The Rule speaks of the presiding judge of the administrative

judicial DISTRICT. This is a holdover from the old art. 200a,

when these things were called Administrative Judicial Districts. As

everyone now knows, Tex. Gov't Code sec.74.042 now calls them

Administrative Judicial Regions.

You wouldn't think this was a very big deal, but Sandy tells

me that the Dallas County P. J. decided in one or more recent

recusals that this was HE, with the usual procedural messes and

bruised feelings littering-the landscape. I promised to call to

the attention of the appropriate authorities the need to bring the

Rule up to the speed o^ the statute. The which I have now done.

Pg000112
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Mr. Luther H. Soules

1500 Frost Bank Tower

100 W. Houston Street

San Antonio, TX 78205

Qear Luther:
0-

" Enclosed is a copy of a letter I sent earlier this week' to

Chief-Justice Tom Phillips. I would appreciate your letting me

know if there are any proposed changes to Rule 18a, as suggested in

this letter.

Thank you for your assistance.

Very truly yours,

Charles Bleil

CB/djt

Enclosure

Pg000113A
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Chief Justice Tom Phillips

Texas Supreme Court

P.O. Box 12248

Austin, TX 78711

R^: Proposed Rule Changes
tt„

Do, ar Tom:

October 13, 1993

1. We would suggest that Texas Rule of Civil Procedure 18a

be amended to allow the late filing of a motion to recuse if it is

grounded on reasons not known or with due diligence knowable until

after the time for filing a motion to recuse has passed. This

would allow for a "good cause for late filing" exception in the

trial courts, just as exists in the appellate courts currently (see

TEx. R. APP. P. 15 (a).

2. The second suggested change concerns Rule 166b. We

believe that 166b should be amended so that when an expert witness

is designated by a party to a suit, then any party ought to be

allowed to call that witness to testify at trial.

Warmest regards,

CB/djt

Charles Bleil

Pg000113B
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January 11, 1990

NEW YORK

LOS ANGELES

I
I
I
I

I
I

TO: SUPREME COURT ADVISORY COMMITTEE

FROM: Subcommittee on Rules 15 to 165

At our subcommittee meeting held on January 8, 1990,
we considered (i) the various comments made at the public

hearing held on November 30, 1989 addressing the proposed

changes in the Texas Rules of Civil Procedure, (ii) the written

suggestions and comments of attorneys forwarded to our
subcommittee, and (iii) additional proposals for rule changes.
The persons participating in the meeting were David Beck, Pat
Beard, and Elaine Carlson. The conclusions reached at the
meeting were as follows:

9. Rule 20. The existing rule deals with the

minutes of the court. The concern expressed is that "a special

judge" is required to sign the minutes of proceedings that were

had before him. However, the current practice apparently is

that visiting judges never sign the minutes. The subcommittee

believes that the concern expressed raises the more basic,
question of whether rule 20 is an anachronism. The

subcommittee therefore believes that, unless there is some
unknown reason why this rule should exist, repeal should be

considered. In the alternative, the subcommittee recommends
that the last sentence of the rule be deleted.

pq000114
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RECOMMENDED NEW RULE

RELATIVE TO READING AND SIGNING MINUTES

Rule 20. Minutes Read and Signed

P9p00115

RECOMMENDED RULE CHANGES -- MINUTES READ AND SIGNED Page 1



December 30, 1989 1

Mr. Luther H. Soules

Chairman, Rules Advisory Committee

175 E. Houston Street

San Antonio, Texas 78205-2230

^
^

^ v v

Enclosed are recommended changes and additions to the Te30Cs

Rules of Civil Procedure. Additions to existing rules and new

rules are designated by underlined text of the rule. Portions

of existing rules which are deleted are enclosed in brackets

and lined through. Please submit these suggestions to your

committee for consideration.

Reading and Signing Minutes:

Rule 20, as it now exists, requires each judge who acts

on behalf of a court to sign the minutes of that court at the

end of each session. As a visiting judge, I frequently serve

a large number of -different courts in different areas of the

state. I have never been offered an opportunity to sign the

minutes of any court at any time in the three years I have been

serving as a visiting judge.

.The most direct method of remedying this logistic problem

is to eliminate it. Therefore, I recommend requiring the judge

of the court to sign for all who have served the court. This

is accomplished by deleting the last sentence of Rule 20.

A copy of my proposed change to Rules 20 is attached to

this letter.

Pg000116
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A PROPESSIONAL,CORPORATION

ATTORNEYS AT LAW

February 12, 1992

Mr. Luther Soules

SOULES & WALLACE

10th Floor

175 East Houston Street

San Antonio, Texas 78205-2230

^

DEBORAH A.BYNUM••

DANIEL L. MILLER

♦

Re: Rule 21

Texas Rules of Civil Procedure

Dear Mr. Soules:

On a somewhat irregular basis I write letters to the various

Chairmen (now Chairpersons) of the Rules Committee regarding what

I perceive to be a problem with Rule 21. The enclosed last page

of a pleading filed by Mr. Charles Jordan is the best example I

have received today. Admittedly Mr. Jordan is somewhat behind

the times -- Rule 72 was repealed in September of 1990 and I fail

to see how the exemplar Certificate of Service could be

considered to be "over signature" as now required by Rule 21 --

but I digress. My suggestion is that Rule 21 and 21a together be

amended to require that the certificate of service be required to

show the persons to whom service was made, the address, the

manner of service; and the date of service.

. Without unduly picking on Mr. Jordan, a call to his office

inquiring as to the identity and location of those persons served

produced a very polite and equally unhelpful response along the

lines of "I'll have to research that and get back with you."

As defendants often find themselves getting into somewhat

larger lawsuits well after the discovery process has started, it

is often impossible to determine the current parties. The

plaintiffs just chuckle, but the problem is real.

I would appreciate your relaying my concerns to the other

members of the Rules Committee. Your failure to do so will

result in my making a small cash donation in your name to L. Ron

Hubbard.



I
Mr. Luther Soules

February 12, 1992

Page 2

Thanks for your assistance.

LWW/smr

Enclosure
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WENDELL S. LOOMIS
Attorney at Law

14610 Falling Creek Drive
Houston Texas 77068-2938

(^13) 893-5900
FAX (713) 893-5732

May 6, 1991

Soules & Wallace

Attorneys-at-Law

Tenth Floor

Republic of Texas Plaza

175 East Houston Street

San Antonio, Texas 78205-2230

Re: Proposed Changes to TRCP 21 and 91

Add Rule 200.2.a.; Rule 201.3.

Gentlemen:

Originally I requested consideration of changes to Rule 21,

21a and 21b, as the result of the Trevino vs. Hidalgo

Publishing Company case. Please see my letter of March 21,

1991, attached.

In reviewing the rules on another discovery issue, I find

that Rule 200 has a similar problem. The first sentence of

Rule 200.2.a. is as follows:

Reasonable notice must be served in writing by the

party, or his attorney, proposing to take his

deposition upon oral examination to every other party

or his attorney of record.

Rule 201.3. also states:

When a deponent is a party, service of the notice upon

the party or his attorney shall have the same effect as

a subpoena served on the party. If the deponent is an

agent or employee who is subject to the control of

a party, notice to take the deposition which is served

upon the party or the partv's attorney of record shall

have the same effect as a subpoena served on the

deponent.

There may be other places in the rules that I simply haven't
spotted where the same or similar wording is used. Of

Pg000121



Soules & Wallace

May 6, 1991

Page Two

course, where you have an unsophisticated client, injury and

prejudice could occur by notice to the client and not the

lawyer.

May I suggest that wording similar to Rule 168.1. or Rule

169.1. be added to the rules in question. The wording in

Rule 168 and 169 is similar as follows:

Whenever a party is represented by an attorney of

record, service of a Request for Admissions shall

be made on his attorney unless service on the party

himself is ordered by the Court. Rule 169.

When a party is represented by an attorney, service of

interrogatories and answers to interrogatories shall be

made on the attorney unless service upon the party

himself is ordered by the Court. Rule 168.

A review of the Trevino vs. Hidalgo Publishing Company

reasoning will point out the necessity for these changes.

WSL:dkm

cc: Honorable Nathan L. Hecht

David J. Beck

Honorable Bob L. Thomas

Pg000122
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WENDELL S. LOOMIS
Attorney at Law

14610 Fall'ng Creek Drive
Houston, Texas 77068-2938

(713) 893-5900
FAX (713) 893-5732

March 21, 1991

Supreme Court of the State of Texas

Supreme Court Building

P.O. Box 12248

Austin, Texas 78711

Attention: Honorable Justice Eugene A. Cook

Re: Rules 21, 21a, 21b Methods of Service

Trevino vs. Hidalgo Publishing Company d/b/a The

Edinburgh Daily Review, No. 13-90-025-CV (Corpus

Christi), 2-21-91

Dear Gene:

I have just read with horror the above-described case and

looking at Rule 21a was aghast to find that the Rule does

not absolutely require notice to be served upon the attorney

of record, but the rule authorizes the Notice to be served

on the party or his attorney of record.

I thought this question had been put to rest several years

ago when I complained about Rule 72, which required

pleadings to be served only on "adverse" parties instead of

all parties, only to discover that Rule 72 and 73 have now

been consolidated into Rules 21, 21a, and 21b, which are now

the offending wording.

The original reason for my complaint was that where there

were multiple plaintiffs and/or multiple defendants, one

plaintiff could deal with one defendant independent of the

other parties and not be in violation of the rules and

create considerable confusion in the case. As I recall,

this Rule was amended, then the amendment was withdrawn,

then it was re-amended, and now consolidated to Rule 21a and

21b. In the corporate and commercial law practice,

trickiness is part of the game (I know I don't have to tell

you this) and justice certainly does not prevail under the

circumstances described by the Trevino vs. Hidalgo case

Pg000123
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Honorable Just-_e Eugene A. Cook

March 21, 1991

Page Two

Can we have a wording under Rule 21, 21a, 21b, or 21c to the

effect that

pleadings, notices, and documents must be served upon

all counsel of record, but if there is no counsel for a

party, then upon the party or the parties' designated

agent.

Gene, I feel that this matter is urgent! The Trevino case

may or may not come up before the Supreme Court. The

Trevino case on first blush appears to be technically

correct. For that reason, I think all haste must be taken

to amend the rules so that all counsel are requested to

serve all other counsel with pleadings, notices, motions,

and applications.

Your urgent attention to this problem would be very much

appreciated.

WSL: dkm
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WENDELL S. LOOMIS
Attorney at Law

14610 Falling Creek Drive
Houston Texas 77068 - 2938

(,13) 893-5900
FAX (713) 893-5732

March 21, 1991

Supreme Court of the State of Texas

Supreme Court Building '

P.O. Box 12248

Austin, Texas 78711

Attention: Honorable Justice Eugene A. Cook

Re: Rules 21, 21a, 21b Methods of Service .

Trevino vs. Hidalgo Publishing Company d/b/a The

Edinburgh Daily Review, No. 13-90-025-CV (Corpus

Christi), 2-21-91

Dear Gene:

I have just read with horror the above-described case and

looking at Rule 21a was aghast to find that the Rule does

not absolutely require notice to be served upon the attorney

of record, but the rule authorizes the Notice to be served

on the party or his attorney of record.

I thought this question had been put to rest several years

ago when I complained about Rule 72, which required

pleadings to be served only on "adverse" parties instead of

all, parties, only to discover that Rule 72 and 73 have now

been consolidated into Rules 21, 21a, and 21b, which are now

the offending wording.

The original reason for my complaint was that where there

were multiple plaintiffs and/or multiple defendants, one

plaintiff could deal with one defendant independent of the

other parties and not be in violation of the rules and

create considerable confusion in the case. As I recall,

this Rule was amended, then the amendment was withdrawn,

then it was re-amended, and now consolidated to Rule 21a and

21b. In the corporate and commercial law practice,

trickiness is part of the game (I know I don't have to tell

you this) and justice certainly does not prevail under the

circumstances described by the Trevino vs. Hidalgo case
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Honorable Justice Eugene A. Cook

March 21, 1991

Page Two

Can we have a wording under Rule 21, 21a, 21b, or 21c to the

effect that

pleadings, notices, and documents must be served upon

all counsel of record, but if there is no counsel for a

party, then upon the party or the parties' designated

agent.

Gene, I feel that this matter is urgent! The Trevino case

may or may not come up before the Supreme Court. The

Trevino case on first blush appears to be technically

correct. For that reason, I think all haste must be taken

to amend the rules so that all counsel are requested to

serve all other counsel with pleadings, notices, motions,

and applications.

Your urgent attention to this problem would be very much

appreciated.

WSL:dkm
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September 7, 1990

Rules Advisory Committee

The Supreme Court of Texas

Post office Box 12248

Austin, Texas 78711

Ladies and Gentlemen:

3

(214) 412-0412

Having read the newly adopted Rules of Civil Procedure and

viewed the State Bar videotape regarding same, I would like to

maice the following comments.

The first three comments are by way of housekeeping.

Tex.R.App.P. 90(e) refers to paragraph (c), but this paragraph

has been renumbered. It should refer to paragraph (d).

Should not Tex.R.App.P. 74(a), (q) and 91 refer to "parties

to the trial court's final judgment or appealable order ..."

rather than just the parties to the trial court's final judgment?

Gender neutral changes were missed in Tex.R.App.P. 111 and

114(e).

The provisions of Tex.R.Civ.P. 21a that telephonic document

transfer after 5:00 p.m. is deemed to be served on the following

day is a positive step. May I suggest that service by hand

delivery after 5:00 p.m. should also be deemed to be served on

the following day.

The provisions of Rule 21a allowing service by FAX may

result in appellate briefs being served on opposing parties by

FAX. To me, this is unacceptable. A 60 to 70 page FAX document

is unwieldy and generally unworkable. May I suggest that

Tex.R.App.P. 74(q) regarding service of briefs be amended to

require service of one or two copies of briefs bound in the same

manner as those filed with the Court. This would be helpful if

for no other reason than to inform opposing counsel of the color

of binding to be avoided.

Finally, I would like to suggest that summary judgment Rule

166a(c) be amended to require the filing party to serve briefs

upon the adverse party and the Court no later than forty-eight

Pg000135
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Rules Advisory Committee

September 7, 1990

Page 2

,48) hours prior to the time of the hearing. The common practice1

is now for the mov=ng party to file a "bare bones" motion and

then to bring a brief with them to the hearing. This can provide

the moving party with an unfair advantage if the Court allows the

consideration of the brief over the adverse party's objections,

particularly since the brief serves to answer the adverse party's

response and opposing affidavits.

Thank you for your consideration of these matters. If I may
clarify my comments and suggestions in any way, please do not
hesitate to contact me and I will gladly do so.

BAP/jc

BAP.L2

Sincerely yours,

/t•^^.C
W/^ ^

ruce A. Pauley ^
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June 4, 1990

Mr. Dav'd J. Beck

Fulbr' ht & Jaworski

130 cKinney

Ho ton, Texas 77010

Re: Sevice of Pleadings by FAX

Dear David:

This will acknowledge receipt of your correspondence regarding

service by fax dated May 25, 1990.

I have read Dalton's suggestion, and believe me, I can

identify with the problem even though we have a small law firm.

Conceptually, service by fax seems to be an ideal solution,

however in practice, we are discovering the same problems that

Dalton refers to in "getting the information to the person with the-

real need to know". I would suggest that we consider requiring

lawyers who sign pleadings to include the fax number to which

service by fax is to be sent. If there is no desiganted number on

the pleadings, then no service by fax unless agreed in writing and

filed with the Court a la Rule 11. This way, if a firm has

multiple fax receivers, the service will only be valid if sent to

the number designated on the pleadings.
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Mr. David J. Beck

June 4, 1990

Page 2

I am copying Dalton on this letter with a request that he

forward copies of his comments to me since I am also on the

Committee.

Respectfully,

Kenneth D. Fuller

KDF/mw

cc: W. Dalton Tomlin

uther H. Soules, III
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W..SHINGTON, D.C. 20004-1007

TELEPHONE 202 639-6500 TELEX 89680

47 CHARLES ST., BERKELEY SOUARE

LONDON WIX 7PB, ENGLAND
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Sincerely,
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HOWARD H. HASTING

HOWARD H. MASTING. JR.

I

I
June 13, 1991

I
I
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Honorable Nathan L. Hecht; June 13, 1991; Page 2 of 3.
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May 1, 1991

Mr. Luther Soules

Soules & Wallace, A P.C.

10th fl., 175 E. Houston Street

San Antonio, TX 78205-2230

Re: Advisory Committee, Texas Rules of Civil Procedure

Dear Mr. Soules:

I enclose an excerpt from the Texas Lawyers' Civil

Digest of April, 19, 1991, of the case styled Trevino v.

Hidalgo Publishinci Company. Although I have not read the

entire case, I do have some concerns with the Court's

construction and application of Rule 21a. If lawyers begin

serving each other's clients with required notices and not

with the attorney in charge, the spaghetti bowl of problems

that will develop is mind-boggling.

I would suggest that Rule 21a be amended to at least

require service on the attorney of record at all times. If

a party desires to serve notice on the opposing party, that

is fine; but if the opposing party also has an attorney of

record, then service on the attorney of record should also

be required.

I would appreciate any comments you have on this

matter.

Sincerely,

SRB/kaf

Enclosure

cc: Honorable Nathan L. Hecht (w/enclosure)
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WENDELL S. LOOMIS
Attorney at Law

14610 Falling Creek Drive
Houston Texas 77068-2938

(,13) 893-5900
FAX (713) 893-5732

March 21, 1991

Supreme Court of the State of Texas

Supreme Court Building

P.O. Box 12248

Austin, Texas 78711

Attention: Honorable Justice Eugene A. Cook

Re: Rules 21, 21a, 21b Methods of Service

Trevino vs. Hidalgo Publishing Company d/b/a The

Edinburgh Daily Review, No. 13-90-025-CV (Corpus

Christi), 2-21-91

Dear Gene:

I have just read with horror the above-described case and

looking at Rule 21a was aghast to find that the Rule does

not absolutely require notice to be served upon the attorney

of record, but the rule authorizes the Notice to be served

on the party or his attorney of record.

I thought this question had been put to rest several years

ago when I complained about Rule 72, which required

pleadings to be served only on "adverse" parties instead of

al parties, only to discover that Rule 72 and 73 have now

been consolidated into Rules 21, 21a, and 21b, which are now

the offending wording.

The original reason for my complaint was that where there

were multiple plaintiffs and/or multiple defendants, one

plaintiff could deal with one defendant independent of the

other parties and not be in violation of the rules and

create considerable confusion in the case. As I recall,

this Rule was amended, then the amendment was withdrawn,

then it was re-amended, and now consolidated to Rule 21a and

21b. In the corporate and commercial law practice,

trickiness is part of the game (I know I don't have to tell

you this) and justice certainly does not prevail under the

circumstances described by the Trevino vs. Hidalgo case
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Honorable Justice Eugene A. Cook

March 21, 1991

Page Two

Can we have a wording under Rule 21, 21a, 21b, or 21c to the

effect that

pleadings, notices, and documents must be served upon

all counsel of record, but if there is no counsel for a

party, then upon the party or the parties' designated

agent.

Gene, I feel that this matter is urgent! The Trevino case

may or may not come up before the Supreme Court. The

Trevino case on first blush appears to be technically

correct. For that reason, I think all haste must be taken

to amend the rules so that all counsel are requested to

serve all other counsel with pleadings, notices, motions,

and applications.

Your urgent attention to this problem would be very much

appreciated.

WSL: dkm
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ATTORNEYS AND COUNSELORS

4300 NCNB PLAZA

901 MAIN STREET

DALLAS,TEXAS 75202

(214) 651 -4300

September 17, 1990

Mr. Luther H. Soules, III

175 East Houston Street

Tenth Floor

Two Republic Bank Plaza

San Antonio, Texas 78205-2230

Re: Supreme Court Advisory Committee --

Texas Rules of Civil Procedure

Dear Mr. Soules:

(903)207-9^9

With regard to the amendments to the Texas Rules of Civil

Procedure effective September 1, 1990, it appears that there are

at least two errors in Rule 21a-.-and Rule 21b, T.R.C.P., dealing

with "Methods of Service and "Sanctions in respect thereof.

You will note that while Rule 21a expressly provides that

copies of documents may be served by ". . delivering a copy to

the party to be served, or the party's duly authorized agent or

attorney of record, as the case may be," the Rule then goes on to

seemingly provide-that such copy if served "in person or by agent

or by courier receipted delivery or by certified or registered

mail," must be served on the attorney at "the party's last known

address", whereas telephonically transmitted documents may be

transferred to the-"recipient's current telecopier number,".

It seems that allowing service on a party's attorney, but

requiring that it be at the "party's last known address" is an

obvious error, and conflicts both with the ethical admonitions

against direct contact between attorneys and parties represented

.by counsel, but also is contrary to the provisions of Rule 8,

T.R.C.P., which provides in part that:

H,K:15001575.90
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Mr. Luther H. Soules, III

September 17, 1990

"All communications from the court or other

counsel with respect to a suit shall be sent

to the attorney in charge."

Additionally, in Rule 21b, dealing with "Sanctions", the

language of that amended provision does not make sense where it

states ". . . or other application to the court for an order in

accordance with Rules 21 and 21a,. ..".

I would be happy to discuss this matter with you further if

need be, but would appreciate your bringing these problems to the

attention of the Supreme Court Advisory Committee.

Sincerely yours,

J^

H. Norman Kinzy

HNK:ts

FbK:15001575.90
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WENDELL S. LOOMIS
Attorney at Law

14610 Falling Creek Drive
Houston Texas 77068 - 2938

(,13) 893-5900
FAX (713) 893-5732

March 21, 1991

.Supreme Court of the State of Texas

Supreme Court Building

P.O. Box 12248

Austin, Texas 78711

Attention: Honorable Justice Eugene A. Cook

Re: Rules 21, 21a, 21b Methods of Service

Trevino vs. Hidalgo Publishing Company d/b/a The

Edinburgh Daily Review, No. 13-90-025-CV ( Corpus
Christi), 2-21-91

Dear Gene:

.

I have just read with horror the above-described case and

looking at Rule 21a was aghast to find that the Rule does

not absolutely require notice to be served upon the attorney

of record, but the rule authorizes the Notice to be served

on the party or his attorney of record.

I thought this question had been put to rest several years

ago when I complained about Rule 72, which required

pleadings to be served only on "adverse" parties instead of

al parties, only to discover that Rule 72 and 73 have now

been consolidated into Rules 21, 21a, and 21b, which are now

the offending wording.

The original reason for my complaint was that where there

were multiple plaintiffs and/or multiple defendants, one

plaintiff could deal with one defendant independent of the

other parties and not be in violation of the rules and

create considerable confusion in the case. As I recall,

this Rule was amended, then the amendment was withdrawn,

then it was re-amended, and now consolidated to Rule 21a and

21b. In the corporate and commercial law practice,

trickiness is part of the game (I know I don't have to tell

you this) and justice certainly does not prevail under the

circumstances described by the Trevino vs. Hidalgo case

pg000159



I
Honorable Justice Eugene A. Cook

March 21, 1991

Page Two

Can we have a wording under Rule 21, 21a, 21b, or 21c to the

effect that

pleadings, notices, and documents must be served upon

all counsel of record, but if there is no counsel for a

party, then upon the party or the parties' designated

agent.

Gene, I feel that this matter is urgent! The Trevino case

may or may not come up before the Supreme Court. The

Trevino case on first blush appears to be technically

correct. For that reason, I think all haste must be taken

to amend the rules so that all counsel are requested to

serve all other counsel with pleadings, notices, motions,

and applications.

Your urgent attention to this problem would be very much

appreciated.
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Sincerely,

than L. Hecht
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4300 NCNB PLAZA

901 MAIN STREET

DALLAS,TEXAS 75202

(214) 65(-4300

September 17, 1990

Mr. Luther H. Soules, III

175 East Houston Street

Tenth Floor

Two Republic Bank Plaza

San Antonio, Texas 78205-2230

Re: Supreme Court Advisory Committee --

Texas Rules of Civil Procedure

Dear Mr. Soules:

600 CONGRESS ^VENUE

•UST,N.TExA9 767Oi-3266
(612) 400-3600

(9 05)201-9+Ofl

With regard to the amendments to the Texas Rules of Civil
Procedure effective September 1, 1990, it appears that there are

at least two errors in Rule 21a.an_d-Rt,ile 21b, T.R.C.P., dealing

with "Methods of Service and "Sanctions in respect thereof.

You will note that while Rule 21a expressly provides that

copies of documents may be served by ". . . delivering a copy to

the party to be served, or the party's duly authorized agent or

attorney of record, as the case may be," the Rule then goes on to

seemingly provide that such copy if served "in person or by agent
or by courier receipted.delivery or by certified or registered

mail," must be served on the attorney at "the party's last known
address", whereas telephonically transmitted documents may be

transferred to the "recipient's current telecopier number,".

It seems that allowing service on a party's attorney, but

requiring that it be at the "party's last known address" is an

obvious error, and conflicts both with the ethical admonitions

against direct contact between attorneys and parties represented

by counsel, but also is contrary to the provisions of Rule 8,

T.R.C.P., which provides in part that:

HZ:15001575.90
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Mr. Luther H. Soules, III

September 17, 1990

"All communications from the court or other

counsel with respect to a suit shall be sent

to the attorney in charge."

Additionally, in Rule 21b, dealing with "Sanctions", the

language of that amended provision does not make sense where it

states ". . . or other application to the court for an order in

accordance with Rules 21 and 21a,. ..".

I would be happy to discuss this matter with you further if

need be, but would appreciate your bringing these problems to the

attention of the Supreme Court Advisory Committee.

Sincerely yours,

H. Norman Kinzy

HNK:ts

Fi1C:15001575.90
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Supreme Court of Texas

Honorable Thomas R. Phillips, Chief Justice

P. 0. Box 12248

Austin, TX 78711

Dear Justice Phillips:

409-835-8580

STS 872-8580

FAX 409-835-8527

It looks as if Jefferson County, among others, is going to elect

judges within certain district boundries, according to a recent announce-

ment.

To what extent I am able, I have voiced opposition to this from the

standpoint that judges serve the law and not a constituency.

My purpose in writing is to ask you, the members of the Supreme

Court who sit on the rules committee, and all others who sit thereon, not

to amend the rules as they apply to random case assignment. Rule 23, T.R.C.,

recites, "It shall be the duty of the clerk to designate the suits by re-

gular consecutive numbers....".

The District Judges of Jefferson County adopted a rule which is de-

signed to discourage and combat forum shopping. Even so, plural petitions

are filed trying to land an action in a court of choice. Our computer

assigns the courts by randomly choosing the courts so that it is impossible

to predict and equally impossible to determine which court is open next.

My concern, and the concern of many others, is that pressure will be

brought by voters in a particular district for favorable rulings, using elec-

tion as blackmail. Of course, I realize that cases will sometimes fall that

.way as a matter of course, but should happen that way and not by design.

If this issue cannot be decided by the courts so that judges can func-

tion independently, without pressure from the electorate, I feel that they

should be appointed in some manner as to preserve their ability to adminis-

ter the law apart from political pressure.

Sincerely yours,

file
APFLEMAN

District Clerk
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2.

3.

4.

Sincerely,
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MEMORANDUM

TO: Judge Hecht

FROM: Bill Willis

DATE: August 24, 1990

RE: Revised Rule 26, T.R.C.P.

A little over a month ago, I got a call from Michael Heskett,

with the :ate Library, expressing concern about the revision of

Rule 26, .,en read together with Rules 2 and 524. (The division in

which he works gives guidance to local governments about records

retention, storage, etc.) I asked him to write me a brief note to
which I could respond. It hasn't been received, but I, call the

question to your attention anyway, to get it out of the holding
pattern on my desk.

Rule 524, T.R.C.P. details all the things a J.P. must enter in
the civil docket he or she keeps.

Rule 2, T.R.C.P. says:

"These rules shall govern the procedure in the justice,

county and district courts of the state of Texas in all

actions of a civil nature, " etc.

rhe present Rule 26 says:

"Each clerk shall also keep a court docket in a well

bound book in which he shall enter ..." etc. The new

rules delete the words "well bound book" and substitute
"permanent record." This set off shock waves among the
archive and records retention people, for whom
"permanent" has special and almost sacred meanings.

At the time of the call, I suggested to Heskett that Rule 26

had to be read as being a part of Section 2 of the Rules, which

clearly pertain to district or county courts only and that I did

not believe it could properly be read as including J.P. courts as
well. (Maybe I was so convincing, he decided not to write.)

Was I not correct?
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These rules shall govern the procedure in the

justice, county, and district court-v of the State of

Texas in all actions of a civil nature, with such

exceptions As may be hereinafter stated. Where
any statute in effect immediately prior to Septem-

her I, 1941, prescribed a rule of procedure in luna-
cy, guardianship, or estates of decedents, or any

other probate proceedings in the county court dif-

fering from these Rules, and not included in the

"I.ist of Repealed Statutes," such statute shall ap-

ply; and where any statule in effect immediately

prior to September 1, I941, and not inclurled in the

"l,ist of Repealed Statutes," prescrihe-d a rule of

procedure in any special statutory proceeding diG

fering from these rules, such statute shall apply.

All statutes in effect immediately prior to Septem-

her 1, 1941, prescrihing rules of procedure in bond

or recognizance forfeitures in criminal cases are

hereby continued in effect as rules of procedure

governing such cases, but where such statutes pre-

scribed no rules of procedure in such cases, these

rules shall apply. All statutes in effect immediately

prior to Septemher I, 1941, prescribing rules of

procedure in tax suits are hereby continued in effect

as rules of procedure governing such cases, but

where such statutes prescribed no rules of proce-

dure in such cases, these rules shall applc; prnvid-

ed, however, that Rule 117a shall control with re-

spect to citation in tax suits.

^

Source: Art. 1971. with minor textual change.

Source: Texas Rule 79 (for District and County Courta),
with minor textual change.

The cases shall be placed on the docket as they
are filed.
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(f ) He shall also keep such other dockets, books
and records as may be required by law or these

rules, and shall keep a fee book in which shall be
taxed all costs accruing in every suit commenced

before him.
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FAX: (5 12) 463-136S

Sincerely,
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Sincerely,
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Sincerely,
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Hon Thomas R.Phillips

Chief Justice, Supreme Court of Texas

Austin, Texas

Dear Judge Phillips:

February 10, 1993

Recently, to my surprise, I found that there is no provision

in the ules relating to the Justice court to permit a defendant

against whom ajudgment has been rendered to appeal by making a

cash deposit. Rule 46 (b) and Rule 48 provide for the making of a

deposit in lieu of a bond, but, strangely enough, there is no

comparable provision for appeals from judgments in the justice courts.

In recent years bond fees have incresed substantially, and in

many cases it is more practical and cheaper to make a cash deposit
I therefore suggest that the rules relating to appeals from judgments
of the Ju3tice be amended to provide for a cash deposit in lieu of
a bond.

Yours truly,

pg000172

I

I
1

i
.1
I
I

I

I

I

I
I
I
'I
I
I



I

I
I

I

I
I

I

^



Sincerely,
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February 22, 1991

Honorable Nathan Hecht

Chairman, Rules Committee

Supreme Court of Texas

P.O. Box 12248

RE: Rule 47

Dear Justice Hecht:

This is a followup to my letter of January 22, 1991, a copy of which

is attached.

My recommendation would help prevent forum shopping. Under the

present state of the law it appears that a plaintiff can permanently

attach jurisdiction by filing a lawsuit for an indefinite amount in

a court of limited jurisdiction then amend his pleadings to allege

an amount in excess of the jurisdictional limit.

Thank you foryour consideration.

Sincerely,

V40
at McMurray

Attorney at Law

PM:fs/loda

Enclosure
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January 22, 1991

Honorable Nathan Hecht, Chairman

Rules Committee

Supreme Court of Texas

P.O. Box 12248

Austin, TX 78711

RE: Rule 47

Dear Justice Hecht:

It is important for a defendant to know the amount of money for

which he is being sued. This is particularly so when liability

insurance is involved and the claim may or may not be within the

policy limits.

The amount in controversy is also a factor in cases filed in County

Courts at Law which have jurisdictional limits but according to

Texas case law, the jurisdictional limit is simply jurisdictional

and not a cap on the amount of recovery that may be had.

I recommend that Rule 47 be amended to read in pertinent part as
follows:

(d) The maximum amount claimed.

I

t
I

Relief in the alternative or of several different types

may be demanded.

This -suggestion would greatly reduce the filing of Special

Exceptions and the resulting burden on the Courts and the expense of

litigation.

Respectfully submitted,

Attorney at Law

t McMurray

PM:fs/loda

I
Pg000177
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Hon Thomas R.Phillips

Chief Justice, Supreme Court of Texas

Austin, Texas

Dear Judge Phillips:

February 10, 1993

Recently, to my surprise, I found that there is no provision

in the ules relating to the ,;ustice court to permit a defendant

against whom a judgment has been rendered to appeal by making a

cash deposit. Rule 45 (b) and Rule 48 provide for the making of a

deposit in lieu of a bond, but, strangely enough, there is no

comparable provision for appeals from judgments in the justice courts.

In recent years bond fees have incresed substantially, and in

many cases it is more practical and cheaper to make a cash deposit

a bond.

Yours truly,

p900p180
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January 25, 1990

3

Justice Nathan L. Hecht

Supreme Court of Texas

P.O. Box 12248

Austin, Texas 78711

RE: Proposed Rule Changes

II. Change Rule 63

A. Change Rule 63 from 7 days prior to trial to 30 Days

Prior to trial.

B. Modify the Rules of Pleading, Rules 63 & 67, to provide

that the pleadings shall not be amended within 30 days

of trial absent leave of court, further providing that

the Court shall have discretion to permit leave to file

the amended pleadincts but that the burden is on the

MOVANT SEEKING LEAVE TO SHOW THAT SURPRISE IS NOT SHOWN

OR THAT 11GOOD CAIISE'@ OTHERWISE EXISTS TO PERMIT LEAVE TO

BE FILED.

Judge, the reasons for the above rules are many, but I will

give you only a few.

PLEADINGS.

The Texas time periods of 7 days (pleadings) and 30 days

(experts etc.) are ridiculous for anyone who has ever engaged in

any serious lawsuits at all. The notion that a mere 7 days before

trial after 75 depositions ana 3 years of preparation a party can

"amend" their pleadings and that such."amendment" will be granted

"absent a showing of surprise" can only be viewed as absurd from

the point of view of "streamlining" or "fairness or efficiency".

We have all of this discovery, all these "rules", and we are

AUTHORIZED, should I say invited!, to wait until 7 days prior to

trial to "amend".

We know to a certainty that lawyers wait to amend and ut off

doing until 7 days what they could and should do earlier. At the

minimum, NO AMENDMENT TO THE PLEADINGS WITHIN 30 DAYS OF TRIAL.
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JOMN G.TUCKER

CLEVE BACHMAN

STANLEY PLCTTMAN

JAMES W MAMBRIOHT

GILBERT 1 LOW

J

ATTORNEYS AT LAW

470 ORLEANS STREET

July 12, 1990

Re: Supreme Court Advisory Committee

Mr. Luther H. Soules III

Attorney at Law

Tenth Floor

Republic of Texas Plaza

175 East Houston Street

San Antonio, TX 78205-2230

Dear Luke:

CURRY L COONSEY

CMARLES K KEBODEAUX

RAY B.JEFFREY

MICMAEL J TRUNCALE

LANCE C FOX

CLAUDE R LEMASTERS

LOUIS H KNABESCMUH. JR

LEANNE JOHNSON

For some time I have been concerned that we do not

have a provision in the Rules of Civil Procedure of Texas

allowing one to amend and take care of a misidentification

situation or take care of the situation wherein limitations

is about to run and plaintiff does not have time to get out

discovery prior to filing suit against all parties that he

thinks might have been connected with the accident or

occurrence. We should have a rule similar to Federal Rule

15(b) and I recommend adopting such rule as Texas Rule of

Civil Procedure 63(a) or it could be a second paragraph in

Rule 63. The rule would provide:

"Whenever the claim or defense asserted in the

amended pleading arose out of the conduct, trans-

action, or occurrence set forth or attempted to

be set forth in the original pleading, the amend-

ment relates back to the date of the original

pleading. An amendment changing the party against

whom a claim is asserted relates back if the fore-

going provision is satisfied and, within the

period provided by law for commencing the action

against the party to be brought in by amendment,

that party (1) has received such notice of the

institution of the action that the party will not

be prejudiced in maintaining his defense on the

merits, and (2) knew or should have known that,
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but for a mistake concerning the identity of the

proper party, the action would have been brought

against the party."

If this cannot be placed on the agenda when we have

our next meeting without having first gone through the

Administration of Justice Committee, please let me know so

that the same may be submitted to them.

Thank you.

Sincerely,

GIL: cc

cc: Mr. Franklin Jones, Jr.

Mr. Frank Branson
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9862 LORENE

SUITE 200

September 10, 1992

Mr. Luther H. Soules III

Supreme Court Advisory Committee

Rule Amendment Committee

175 East Houston, 10th Floor

Texas Republic Bank Plaza

San Antonio, Texas 78205

^
^ `

i4o.L

Re: Rule 64

I

I

i
I

I
I

I

Dear Chairman Soules:

Our Courts are flooded every day with thick multi-page

pleadings. The more paper filed with the Courts, the greater the

demand on the Court staff to catalog, administer and manage this

mountain of paper. Meanwhile, the planet is losing its forests at

an alarming rate due in large part to our use of paper.

This loss of trees is a major cause of global warming. Excess

waste paper exacerbates the landfill problem. In any event, civil

Rules 58 and 64 contribute in a very small way to these problems.

In particular, by virtue of Rule 64, any amended pleadings must be

"complete" and "entire substitutes" for the pleadings they replace.

This causes attorneys to print out and file 30-page pleadings even

though a single paragraph constitutes the only part that needs to

be amended. If I an not mistaken, when I first started practicing

law, an attort^ey could am3nd the pleadings by simply filing a one-

page "supplemental pleading." At that time, a "supplemental

pleading" was not defined as it is in our present Rule 62. In

other words, back then a supplemental pleading was defined to

include any pleading that changed or amended only a part or portion

of a prior pleading. In any event, I suggest the following changes

to our rules to help save our Court staff and our planet:

Rule 64. A party.may amend specified parts or portions of any

prior pleadings by filing an amendment thereto which specifically

designates the page or paragraph that needs to be amended or

changed. Such amendments need not re-plead the entire contents of

the prior pleadings, but may instead merely state the allegations

that comprise the amendment with a statement that all prior

pleadings are re-pleaded and adopted by reference as permitted by

Rule 58.
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Mr. Luther H. Soules III Soptombor 10, 1992
Suprsms Court Advisory Committs• page 2
Rule Amonds^ent Committo•

Rule 64 as currently written presupposes that all attorneys

have access to computers; and that as a consequence, it is a small

task to print out a comprehensive substitute for the prior

pleadings. I own a computer and store all my pleadings on a hard

disk so it is easy to print out a complete new pleading whenever an

amendment is needed. However, the ease of doing this for most of

us has two effects:

and,

1. It makes it much easier to waste paper and kill trees;

2. It penalizes the old-timers who still use typewriters -
this is not fair.

Let's change Rule 64. This will save the life of a
significant number of trees; it will ease the storage and space
crunch in the District Clerk's Office; and it will save'paper and
ease the landfill problem.

Sincerely yours,

RHS/lkn

work\trees\rulss.chang*
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January 25, 1990

Justice Nathan L. Hecht

Supreme Court of Texas

P.O. Box 12248

Austin, Texas 78711

II. Change Rule 63

RE: Proposed Rule Changes

A. Change Rule 63 from 7 days prior to trial to 30 Days
Prior to trial.

B. Modify the Rules of Pleading, Rules 63 & 67, to provide

that the pleadings shall not be amended within 30 days

of trial absent leave of court, further providing that

the Court shall have discretion to permit leave to file

the amended pleadings but that the burden is on the

MOVANT SEEKING LEAVE TO SHOW THAT SURPRISE IS NOT SHOWN

OR THAT '$GOOD CAIISE'$ OTHERWISE EXISTS TO PERMIT LEAVE TO

BE FILED. -

Judge, the reasons for the above rules are many, but I will

give you only a few.

PLEADINGS.

The Texas time periods of 7 days (pleadings) and 30 days

(experts etc.) are ridiculous for anyone who has ever engaged in

any serious lawsuits at all. The notion that a-mere 7 days before

trial after 75 depositions ana 3 years of preparation a party can

"amend" their pleadings and that such "amendment" will be granted

"absent a showing of surprise" can only be viewed as absurd from

the point of view of "streamlining" or "fairness or efficiency".

We have all of this discovery, all these "rules", and we are

AUTHORIZED, should I say invited!, to wait until 7 days prior to

trial to "amend".

We know to a certainty that lawyers wait to amend and put off

doing until 7 days what they could and should do earlier. At the

minimum, NO AMENDMENT TO THE PLEADINGS WITHIN 30 DAYS OF TRIAL.
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Dear Attorneys:

I am pleased to inform you that the Supreme Court of Texas has

signed an order authorizing the implementation of my fax filing

plan for the Collin County District Clerk's Office. Attached are

copies of this plan.

It is our desire•to begin fax filing on July 1, 1991, and for you

that are interested in using the system, please contact my

bookkeeper Patsy Drake at 548-4367.

We look forward to serving your District Court fax filing needs

and ask that you call if you need any additional information.

Hannah Kunkle, District Clerk

Collin County, Texas

HK:pc

Enc.

1pg000188
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A fee scnedule has been adopted Lor =illng vid fax as LO1lOws:

SO'3SCRI?TION 7=7S ?OR S'IL1NG:

Law :_rms of more than can attorneys 5300.00 annually

Law =_rTs six to can at:crZ_ys 32!•0.00 annually

T_aw ='_rms two to five attorzeVs 5180.00 annually

Sole oractioners 51?0.00 annually

_^tle ICOmDanies: same suDsC__ption =ees as attorneys (based on

number of employees.)

S110scr_DC10ns entitle the subscriber to =_;e new suits, DL°_adin?s,

Te^u_sC =saL:anC_ or SerTilCe, etc.. :ee OI 3 1.00 Jer ^a
^_

+Ti__ be .:ar?eC^

-o' _ne ClerK CO DreTJare COLies JL oleadlnQs LO be attaCleQ cc issuance

('_.e. or Or1Q'_nal Detltlon attached to zitation). The coDV cost will

be adQed to c0u'rt cost. Answers and ?lotions not requlr_ng :?ling Lees are

fiieC aC no cLlar2e to sllDscri7ers.

Subscribers conductin3 business in ,DersOn and =BOuesti^.Y an JutQOi^.-

-=a_^.sm1ss10n Of Cocume_^_=s from the Dlstrlct CierK's Office wi 1 1 be charged

51.00 per page.

Subscrioers shall pay non-re:undable suoscription *'ees annually or

sign authorization for cierk to c:large yearly subscriDtion fee to escrow

account. SuDsCrlDClons may be terminated by written request or suDsCr:ber

or for non-oayment of fee to clerk.

in Collin County, subscribers shall establish an escrow account. Court

cost will be debited from this account. it is suggested that at least $500.00

be denosited to establish an escrow account since r'_?_n; of a suit with

one issuance is now near 5200.00 for cour: costs. When a debit is made

p

ilt70ll£R 3u0scr_ptions are recommended, the *"ees for non-subscribers

are as :c_lows:



_. o .

No documen: e_rOP.__a_ =_3^_sLli___C snal: Le ac'.20L°Q 'J-. C_7e

ler-^ for 1nL__ zOur= c75L anc =ees have been paid. CJL'=: :OSL a^C

,

_ _ __
°

.. _ _ ,7_ _ 7L:r7052_ -wC12^_

Dea=s =ae c'_e='K 5 1a== and __1e sC-''_L,:.

o. Local --l'_es ;overr._ng -:mpiemen :a_ion of Lhis eiecLron_=

s,sLam are herebv adcoced as 'oi=ows:

11

_ ,

8

_

B. The sender shall 3a izLaia the or:g_na_ 'aarc cooo wich orig_=ai

S:gnaL'1re af--4 4
_XeC as .eQtl_=eC by JeC:_OL 3L.806 , Te%as Gover:men= Code.

_

(a; _'_ear_ti _ cent_:v the sende=, the doc::mencs ':eing L_ansm^=_ec,

a^c L_Z^ ._u^J2r v_ JC^^s,
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_ . __

' := the c_ansm_ssicn is 'oune to be incomclece or court cos:

Cr =°_es, i= re4t11=eC, are 7oC 7fi2.C, = 7e Z_eDX will Cot_=y C7e sander as

soon as 7ractica6i°_ that the _-zar.smiss=on has not been =-_ec and the reason.

_

No c_tat_on or :rr=t bearing the or_ic_al seai of the court

may be _=ansmit=ed e_ect_on_cal_y.

?:.ec_.onic cransmiss;oD ot a acc::nenL does :ot const__uce

=-_--g• --_n; is _ompiete her the c'_er_c`s or__c_a_ cate and t:Lme

=_:e sLamo '-s a==:xed to the document.

."o__cays w_-_ be ver==ied and =__ed ':)e_ore 10:00 a.n. on tae __rst business

cay =oi_ow^n^ _ecelot or transmission. he sencer is -_spons_b_e for

:C is therefore CRDE:17 that this system for elaC__C'_L :1Sy Or

eoc--=.e^.ts -- :.Ze 0aL_:cL Courts of County, i:Sas, be, and the sa_e

'-s aQODted, effective upon approval by the Supr°_*^1̂•e CCu'== of ='exas; that a

cODV hereof shall be =urIlisQeQ to the JuDDa=e CJu'D= C_ _eXas for aDD_ova_

as 7roviQeQ by Sec__on 31.807, Texas Gove:nment Code; and that uzoK aDproval

Dy the Supreme Court of :exas the same be 71aceC upon C:e :w-=^.utes or the

D isz.:ct Courts of Collin County, Texas.

onn t. - ioa^c :, .;ucae of the ! 99L-

JiSt=_CG
Jlii=, CJ_i" County, Texas

.,^_ _ =e=ae: s. n, .:ucie of the -_'° t-h

Dist=tCt CoL':=, COl__j County, Texas
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Cause No.

I

I
I

I
I

I
I
I
I
I
I

District Court

Fax No. Collin County, Texas

() DOCUMENTS TRAivSMITTED VIA FAX HAVE BEEN RECEIVED AND ACCEPTED FOR

FILING IN THE CASE AND COURT INDICATED ABOVE AND AS PER YOUR INSTRUCTION

Citation issued and delivered to

Other writ issued and delivered to

Other:

WE ARE UNABLE TO ACCEPT FOR FILING THE DOCUMENTS TRANSMITTED DUE TO:

IncomDiete transmission

No charge authorization given for court costs.

Sender not identified

Other:

COST RECEIPT No.

AS FOLLOWS:

HANNAH KUNKLE

Court Cost ^ DISTRICT C:.:..RK

COLLIN COUNTY, TEXAS

Fax fee

TOTAL $

Pq000193
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BEXAR COUNTY

May 3,. 1991

Mr. Steve Flippo

Editor, The Subpoena

c/o San Antonio Bar Association

Bexar County Courthouse, 5th Floor

San Antonio, Texas 78205

RE: The Use of "FAX" Machines at

J.P. Court, Precinct No. 3

Dear Mr. Flippo,

Please find enclosed, a copy of "Rules Governing The Procedure

for Justice of the Peace, Precinct Three of Bexar County, to

Receive Electronically Transmitted Court Documents."

I would appreciate your publishing same in "The Subpoena." 1

believe it would be helpful for your members to be familiar with

our procedures concerning "fax" transmissions to this court.

Sincerely,

Keith Baker

Justice of the Peace

Precinct No.. 3, P1. 2

KB/jm

enclo.

cc: Mr. Luther H. Soules, III

The Honorable Andy Mireles

The Honorable David Garcia

The Honorable Robert Green

Pg000196
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RULES GOVERNING THE PROCEDURE FOR THE

JUSTICE OF THE PEACE COURT, PRECINCT THREE, BEXAR COUNTY

TO RECEIVE AND FILE ELECTRONICALLY TRANSMITTED COURT DOCUMENTS

The following rules govern the procedure for the Justice of the

Peace Court, Precinct Three, Bexar County, to receive and file

electronically transmitted documents.

1. The clerk is authorized to accept for filing via

electronic transmission any document which might be filed in a

court action except: (a) returns of service on issuances; (b)

bonds; (c) signed orders or judgments.

2. No document electronically transmitted shall be

accepted by the clerk for filing until court costs have been

paid. Documents tendered to the clerk electronically without

payment of court costs and fees, or' with incomplete information

on the charge authorization or request,or which do not conform

to applicable rules, will not be filed.

3. The fee schedule for electronic fi,ling is identical to

non-electronic filing.

4. An electronically transmitted document accepted for

filing will be recognized as the original record for file or for

evidentiary purposes when it bears the clerk's official date and

time file stamp.

5. Every document electronically transmitted for filing

shall conform to the requirements established by the Texas Rules

of Civil Procedure, i.e., shall be on paper measuring

approximately 8-1/2 x 11 inches, shall be signed individually by

the party or the party's attorney of record, and shall contain

that individual's State Bar of Texas identification number, if

any, address, telephone number and telecopier number. The

quality of the original hard copy shall be clear and dark enough

to transmit legibly.

6. The sender shall maintain the original of the document

-with original signature affixed as required by section 51.806,

Texas Government Code.

7. A cover sheet must accompany every transmission which

shall: (a) clearly identify the sender', the documents being

transmitted, and the number of pages; and, (b) have clear and

concise instructions concerning issuance or other request.

pg000197



S. The clerk upon receipt of an electronically transmitted

document shall verify the completeness of the transmission.

9. The clerk when satisfied that the transmission is

.complete shall accept it for filing and the clerk shall affix the

clerk's official date and time file stamp to;.the document.

10. If the transmission is found to be incomplete or court

costs or fees, if required, are not paid, the clerk will notify

the sender as soon as practicable that the transmission has not

been filed and the reason.

11. After filing an electronically transmitted document the

clerk may upon request electronically transmit to the sender an

acknowledgment of the filing, together with cost receipt, if any.

12. No citation or writ bearing the official seal of the

court may be transmitted electronically.

13. Electronic transmission of a"document does not

constitute filing. Filing is complete when the clerk's official

date and time file stamp is affixed to the document.

14. Each page of any document received by the clerk will be

automatically imprinted with the date and time of receipt. The

date and time imprinted on the last page of a document will

determine the time of receipt but not time of filing.

Transmissions completed during a normal business day before 5:00

p.m. and accepted for filing will be filed on the day of receipt.

Transmissions completed after 5:00 p.m., on weekends or holidays

will be verified and filed before 10:00 a.m. on the first

business day following receipt of transaction. The sender is

responsible for determining if there are any changes in normal

business hours.
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(214) 412-0412

Procedure and
would.like to

Should not:Tex:R:'ApA.P 74(a), (a)and 91 refer-Atva=tie

Rules Advisory Committee

The Supreme Court of Texas

Post office Box 12248

Austin, Texas 78711

maxe the following comments.
viewed the State Bar videotape regarding same, I

September 7, 1990,

Having read the newly adopted Rules of Civil

by

, g . ••

, .. .

166a



I

Rules Advisory Committee

September 7, 1990

Page 2

,48) hours prior to the time of the hearing. The common practice1

is now for the moving party to file a "bare bones" motion and

then to bring a brief with them to the hearing. This can provide

the moving party with an unfair advantage if the Court allows the

consideration of the brief over the adverse party's objections,

particularly since the brief serves to answer the adverse party's

response and opposing affidavits.

Thank you for your consideration of these matters. If I may

clarify my comments and suggestions in any way, please do not

hesitate to contact me and I will gladly do so.

Sincerely yours,

BAP/jc

BAP.L2

3

v 4 t^t.f
ruce A. Pauley ^
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Honorable Tom L. Phillips

Chief Justice

Supreme Court of Texas
P. 0. Box 12248

Capitol Station

Austin, Texas 78711

May 18, 1993

Re: Suggested changes in Tex. R. Civ. P. 76a

Dear Chief Justice Phillips:

In the context of working on an appeal brief from a trial

court sealing order, I have discovered what I perceive to be a

flaw in the procedure for appeal of sealing orders under Tex. R.

Civ. P. 76a (the "Rule"). Specifically, 118 of the Rule permits the

appeal of "any order (or portion of an order of judgment) relating

to sealing or unsealing court records ....". If taken literal-

ly, this means that an appeal from a temporary sealing order under

115 of the Rule would also be allowed. Yet, this would seem to defy

the intent of the Rule because a temporary sealing order may be

entered solely upon affidavit or verified petition that immediate

or irreparable injury will result before notice and a full hearing

can be held.

Obviously, in order to support the entry of a sealing order,

there must be an evidentiary showing that the standards of 1(1 of

the Rule have been met. No such requirement is imposed on a tem-

porary sealing order. Therefore, if a temporary sealing order were

granted on verified petition or affidavit only, appeal of such an

order would likely result in reversal because the required evi-

dence had not been presented.

I would compare the temporary sealing order to a temporary

restraining order under Tex. R. Civ. P. 680. A TRO is interlocu-

tory and not appealable. There are provisions in Tex. R. Civ. P.

680 to prohibit abusive tactics such as unlimited successive TRO's

or not conducting a hearing on the temporary injunction.

pg000202
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Honorable Tom L. Phillips

Chief Justice

Supreme Court of Texas

May 18, 1993

Page Two

Similar provisions could be enacted to prohibit a trial court

from refusing to conduct a merits hearing on a sealing order or

using a temporary order to take the place of the permanent order.

I therefore suggest that 1f8 of the Rule be amended to provide

that only final sealing orders are appealable whereas temporary

sealing orders are not. Concomitant rules requiring early hearings

after the entry of a temporary order and requiring that such an

order expire of its own terms if the merits hearing is not con-

ducted within a specified time, would lend balance to the suggest-

ed change.

Thank you for taking the time to consider this suggestion.

very truly yours,

BWF/dly

^ Pg000203



HOUSTON,TEXAS 77002-5233

September 13, 1991

3
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Luther H. Soules III, Esq.

Soules & Wallace

Republic of Texas Plaza

Tenth Floor

175 East Houston Street

San Antonio, Texas 78205-2230

I
I

I
Re: Texas Rule of Civil Procedure 76a.

Dear Mr. Soules:

I recently attended the Advanced Civil Trial Course

in Houston and enjoyed your presentation. I represent Hyundai

in a case in which the First Court of Appeals recently decided,

in an unpublished opinion, that Tex.R.Civ.P. 76a does not apply

to discovery disputes involving protective order,s. Enclosed is
a copy of the Court's opinion.

Very truly yours,

KIRKLIN & BOUDREAUX

I
I
I
I

I
I

Jack J. Garland, Jr. I
^

JJG/jlk8
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September 18, 1990

The Honorable Thomas R. Phillips

Chief Justice

Supreme"Court of Texas

Supreme Court Building

P. 0. Box 12248

Austin, Texas 78711

Dear Mr. Chief Justice:

I should like my voice added to those who oppose new Rule 76a and urge

the Court carefully to consider its withdrawal.

It is beyond cavil that public policy continues to favor right of

privacy, equal access to justice, private settlement of private disputes, and

finality of litigation. Rule 76a as cast is, I submit, patently at odds with

that policy.

Additionally, it appears that the Rule was adopted without adequate

notice to and informed comment by those members of the public who will either

have to pay its price or forego justiciable resolution of legitimate inter-

ests. This circumstance alone should, I think, constrain its withdrawal.

If, as one must assume, the purpose of the rule is to insure media

access to proceedings affecting public interest, a purpose consistent with es-

tablished public policy, that can rationally be achieved by a rule permitting

access to any entity who establish their star.di.^.g and the existence of a

public interest in the proceedings.

I understand that only five members of the Court favored adoption and,

in keeping with the notion of openness on matters of public interest, suggest

that those members who voted for and those who voted against the rule should

publish their position.

At a time when all too legitimate criticism of the system is rising

geometrically because of inordinate costs and delays which are largely the

result of all too permissive discovery rules and the unfettered proliferation

of written submissions, it seems odd indeed that we would now make matters

worse rather than better.

P9000209
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The Honorable Thomas R. Phillips

September 18, 1990

Page 2

Paul E. Harris

cc: The Honorable Franklin S. Spears

The Honorable C. L. Ray

The Honorable Raul A. Gonzalez

The Honorable Oscar H. Mauzy

The Honorable Eugene A. Cook

The Honorable Jack Hightower /

The Honorable Nathan L..Hecht

The Honorable Lloyd Doggett
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September 28, 1990

Mr. David Beck
Fulbright and Jaworski

1301 McKinney Street

Houston, Texas 77010

3

Re: Tex.R.Civ.P. 90, 86, 257 and C.P.R.C. S 15.063(2)

Dear David:

I suggest consideration of the following:

(1) Rule 90 should be changed to conform to the existing
practice that a special exception needs to be called to the
attention of the trial court prior to trial to avoid waiver.

(2) C.P.R.C. S 15.063(2) requires that a motion to transfer
venue based upon the inability to obtain an impartial trial must
be filed with or before the filing of the answer. The only
reference to the time for filing such a motion in the Rules of
Civil Procedure is Rule 86.1 which refers to Rule 257. Rule 257
contains no time reference at all. As you will recall the case
law has previously provided that such a motion may be filed on

the day of trial. See City of Abilene v. Downs, 367 S.W.2d 153
(Tex. 1963). Suffice to say that we need to get our act together

or convince the legislature to amend the statute or both.
Seriously, this requires some coordination between your

subcommittee and my mine. Do you have any suggestions?

I would appreciate hearing from you at your convenience.

Sincerely yours,

J. Hadley ^gar
Robert H. an Professor of Law

JHE/nt

cc: Luke Soules 3

Pg000211
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March 5, 1990

Honorable Nathan Hecht

Supreme Court of Texas

Post Office Box 12248

Austin, TX 78711

Honorable Michael A. Hatchell

RAMEY, FLOCK, JEFFUS, CRAWFORD,

HARPER & COLLINS, A P.C.

P. O. Box 629

Tyler, TX 75710-0629

Honorable Harry M. Reasoner
VINSON & ELKINS

1001 Fannin, Ste. 3300

Houston, TX 77002-6760

Honorable R. Doak Bishop

1717 Main St., Ste. 2800

Dallas, TX 75201

Honorable David J. Beck

FULBRIGHT & JAWORSKI

1301 McKinney Street

Houston, TX 77010

Re: Proposed Amendments to Rule 87, Tex. R. Civ. P.

Gentlemen:

We are writing to you in connection with your service on the

Supreme Court Advisory Committee regarding amendments to the Texas

Rules of Civil Procedure to advise you of a serious concern which

we have concerning Rule 87 of the Texas Rules of Civil Procedure

and the need for a clarification in regard to the problem discussed
below.
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Supreme Court Advisory Committee

Re: Rule 87, T.R.C.P.

March 5, 1990

Page 2

Section 15.061 of the Texas Civil Practice and Remedies Code

provides that when two or more parties are joined as defendants in

the same action and the court has venue of an action or claim

against any one defendant, the court has venue of all claims and

actions against all defendants unless one or more of the causes of

action is governed by the mandatory venue provisions of Subchap-

ter (b).

This section is in essence a consolidation of the old § 4 and

§ 29a, art. 1995, V.A.C.S.

Under the old venue statutes, there were a number of cases holding

that the venue provisions providing for venue in the county of

residence of one of the defendant contemplated a real defendant

against whom plaintiff had a cause of action (Morgan v. Box, 449

S.W.2d 499 (11) (Tex. Civ. App.--Dallas 1969, no writ), citing

Glens Falls Indem. Co. v. Sterling, 213 S.W.2d 858 (Tex. Civ. App.-

-Dallas 1948, mandamus overruled).

The courts further held that the trial court should hear evidence

in a venue proceeding to rebut the allegation of plaintiff's

petition "when it is asserted by the opposing party that the

plaintiff's case was fraudulently cast to confer venue ." Moran

Corp. v. 7 J Stock Farm, Inc.,

App.--Waco 1979, no writ).

591 S.W.2d 316, 319 (5) (Tex. Civ.

See also Western Steel Co. v. Hayek, 452 S.W.2d 732

App.--Corpus Christi 1970, no writ).

(6) (Tex. Civ.

If the Rule is changed as suggested, the plaintiff will contend

that the court cannot even determine whether or not the resident

defendant is a real defendant under the provisions of Rule 67(2) (b)

stating that "It shall not be necessary for a claimant to prove the

merits of a cause of action, but the existence of a cause of

action, when properly pleaded, shall be taken as established by the

pleadings" and that the existence of a cause of action is not a

venue fact upon which the court can hear evidence.

If this is in fact the law then plaintiff can of course file suit

against any defendant or defendants in any county in the state

simply by naming as a defendant some individual or corporation a

resident of that county and venue cannot be challenged by defendant

on the ground that the "resident defendant" is a "real" defendant.

Pg000213
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Supreme Court Advisory Committee

Re: Rule 87, T.R.C.P.

March 5, 1990

Page 3

We feel that Rule 87 should specifically provide that a cause of

action against the resident defendant is a venue fact which must

be determined by a preponderance of the evidence when defendant

asserts that the resident defendant is simply joined in order to

establish venue in the county of suit and is not a real defendant

against whom plaintiff has a cause of action.

With best regards, we are

Yours very truly,

Will' m J. Wade

CK:WJW/bj

trcp.Ltr
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March 15, 1990

Re: Proposed Changes

TO: SUPREME COURT ADVISORY COMMITTEE: SUBCOMMITTEE

ON RULES 15 TO 166

Enclosed please find a copy of a letter from William

J. Wade regarding proposed changes to Rule 87 of the Texas

Rules of Civil Procedure.

I Please provide me with your comments on this proposed

I
'I
I
I
I

I
I

change as soon as possible.

Thank you for your cooperation.

Very tpuly yours,

DJB/st

Enclosures

cc: Luther H. Soules, III, Esq.

1795B
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SUPREME COURT ADVISORY COMMITTEE

Mr. Gilbert T. Adams, Jr.

Law Offices of Gilbert T. Adams

1855 Calder Avenue

Beaumont, Texas 77701

Mr. Pat Beard

Beard & Kultgen

P. 0. Box 21117

Waco, Texas 76702-1117

Ms. Elaine A. G. Carlson

South Texas College of Law

1303 San Jacinto, Suite 224

Houston, Texas 77002

Mr. Broadus A. Spivey
Spivey & Grigg
P. 0. Box 2011

Austin, Texas 78768

Honorable Linda B. Thomas

Judge, 256th District Court

Old Red Courthouse, 2nd Floor

Dallas, Texas 75202

Mr. Kenneth D. Fuller

Koons, Rasor, Fuller & McCurley

2311 Cedar Springs Road, Suite 300

Dallas, Texas 75201

1796B
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September 28, 1990

i

lL

Mr. David Beck

Fulbright and Jaworski

1301 McKinney Street

Houston, Texas 77010

Re: Tex.R.Civ.P. 90, 86, 257 and C.P.R.C. § 15.063(2)

Dear David:

I suggest consideration of the following:

(1) Rule 90 should be changed to conform to the existing
practice that a special exception needs to be called to the

attention of the trial court prior to trial to avoid waiver.

(2) C.P.R.C. § 15.063(2) requires that a motion to transfer
venue based upon the inability to obtain an impartial trial must
be filed with or before the filing of the answer. The only
reference to the time for filing such a motion in the Rules of
Civil Procedure is Rule 86.1 which refers to Rule 257. Rule 257
contains no time reference at all. As you will recall the case

law has previously provided that such a motion may be filed on

the day of trial. See City of Abilene v. Downs, 367 S.W.2d 153
(Tex. 1963). Suffice to say that we need to get our act together
or convince the legislature to amend the statute or both.

Seriously, this requires some coordination between your

subcommittee and my mine. Do you have any suggestions?

I would appreciate hearing from you at your convenience.

Sincerely yours,

I
I

J. Hadley C

anRobert H. an Professor of Law

JHE/nt

cc: Luke Soules 3
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September 7, 1990

I
I

I
I

Rules Advisory Committee

The Supreme court of Texas

Post Office Box 12248

Austin, Texas 78711

Ladies and Gentlemen:

(214) 412-0412

Having read the newly adopted Rules of Civil Procedure and

viewed the State Bar videotape regarding same, I would like to

make the following comments.

The first three comments are by way of housekeeping.

Tex.R.App.P. 90(e) refers to paragraph (c), but this paragraph

has been renumbered. It should refer to paragraph (d).

Should not Tex.R.App.P. 74(a), (q) and 91 refer to "parties

to the trial court's final judgment or appealable order ..."

rather than just the parties to the trial court's final judgment?

Gender neutral changes were missed in Tex.R.App.P. 111 and

114(e).

The provisions of Tex.R.Civ.P. 21a that telephonic document

transfer after 5:00 p.m. is deemed to be served on the following

day is a positive step. May I suggest that service by hand

delivery after 5:00 p.m. should also be deemed to be served on

the following day.

The provisions of Rule 21a allowing service by FAX may

result in appellate briefs being served on opposing parties by

FAX. To me, this is unacceptable. A 60 to 70 page FAX document

is unwieldy and generally unworkable. May I suggest that

Tex.R.App.P. 74(q) regarding service of briefs be amended to

require service of one or two copies of briefs bound in the same

manner as those filed with the Court. This would be helpful if

for no other reason than to inform opposing counsel of the color

of binding to be avoided.

Finally, I would like to suggest that summary judgment Rule

166a(c) be amended to require the filing party to serve briefs

upon the adverse party and the Court no later than forty-eight

pg000218
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Rules Advisory Committee

September 7, 1990

Page 2

1,48) hours prior to the time of the hearing. The common practice

is now for the mov_ng party to file a"bare bones" motion and

then to bring a brief with them to the hearing. This can provide

the moving party with an unfair advantage If the Court allows the

consideration of the brief over the adverse party's objections,

particularly since the brief serves to answer the adverse party's

response and opposing affidavits.

Thank you for your consideration of these matters. If I may

clarify my comments and suggestions in any way, please do not

hesitate to contact me and I will gladly do so.

Sinc,erely yours,

Bruce A. Pauley

BAP/jc

BAP.L2

Pg000219
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Luther H. Soules III

Chairman, Texas Rules of

Civil Procedure Committee

Soules & Wallace

175 East Houston #1000

San Antonio Tx 78205

3

Re: Suggested Modifications to Texas Rules of Civil Pro^edure
Rules 90, 166b, 167 and 168

Dear Luke:

I enjoyed your presentation last week at the Advanced Civil
Trial Course up in Dallas. I've got several ideas I'd like to
submit for your Committee to look at as modifications to the Texas

Rules of Civil Procedure:

Rule 90

Currently the rule, which governs special exceptions, is

somewhat vague on the point at which and under what circumstances

they are waived. I have a case currently on Motion for Rehearing

in the San Antonio Court of Appeals in which the other side, as one

of its grounds of error, complains about the trial court not

hearing their special exceptions.

They filed the exceptions about a year before trial but never

set them down for any hearing. At the beginning of trial on the

merits they announced ready for trial, but then attempted to have
their exceptions heard. The trial court did not hear them.

The way the rule reads now, technically at least they could

get a reversal on this ground, since the rule appears to give the
excepting party up until "before the judgment is signed" in non-

jury cases to have them heard. There's no good case law I could
find on the point.

Imagine if the judge had heard them at the beginning of trial?

What if the judge granted some and ordered me to amend? Would this

give the excepting party an "ambush" point to get an automatic

continuance while I scrambled to amend?

Rule 90 should be amended to provide that the party filing
special exceptions shall have the burden, at least 30 days prior
to trial, of having them heard, or they are waived.

pg000220
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The Honorable Nathan L. Hecht, Justice

The Supreme Court of Texas

Post Office Box 12248

Capitol Station

Austin, Texas 78711

Dear Judge Hecht:

TCLCCOPY MUw6CR:

(5121 476-1976

6. The following proposed amendments use the word "nonjury":

Texas Rules of Appellate Procedure 41(a)(1) and 54(a). The

following proposed amendments use the word "non-jury": Texas Rules

of Appellate Procedure 41 comment, 52(d), 52 comment, and 54

comment. The court may wish to standardize the terminology. The

term "non-jury" currently appears in Texas Rules of Civil Procedure

90, 156, 216(1), 249, 307, and 542. The term "nonjury" currently;

appears in Texas Rule of Civil Procedure 324(a) and Texas Rule of;

Judicial Administration 6(b)(2).

I appreciate the opportunity to comment on the proposed rules

amendments and hope that my comments are helpful.

.

Charles A.^ Spain, Jr.

00629



WENDELL S. LOOMIS
Attorney at Law

14610 Fatting Creek Drive
Nauston Texas 77068-2938

(^13) 893-5900
FAX (713) 893-5732

May 6, 1991

Soules & Wallace

Attorneys-at-Law

Tenth Floor

Republic of Texas Plaza

175 East Houston Street

San Antonio, Texas 78205-2230

Re: Proposed Changes to TRCP 21 and 91

Add Rule 200.2.a.; Rule 201.3.

Gentlemen:

3

Originally I requested consideration of changes to Rule 21,

21a and 21b, as the result of the Trevino vs. Hidalgo

Publishing Company case. Please see my letter of March 21,
1991, attached.

In reviewing the rules on another discovery issue, I find
that Rule 200 has a similar problem. The first sentence of
Rule 200.2.a. is as follows:

Reasonable notice must be served in writing by the

party, or his attorney, proposing to take his

deposition upon oral examination to every other party

or his attorney of record.

Rule 201.3. also states:

When a deponent is a party, service of the notice upon
the party or his attorney shall have the same effect as
a subpoena served on the party. If the deponent is an
agent or employee who is subject to the control of
a party, notice to take the deposition which is served

upon the party or the party's attorney of record shall

have the same effect as a subpoena served on the

deponent.

There may be other places in the rules that I simply haven't
spotted where the same or similar wording.is used. Of
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Soules & Wallace

May 6, 1991

Page Two

course, where you have an unsophisticated client, injury and

prejudice could occur by notice to the client and not the

lawyer.

May I suggest that wording similar to Rule 168.1. or Rule

169.1. be added to the rules in question. The wording in

Rule 168 and 169 is similar as follows:

Whenever a party is represented by an attorney of

record, service of a Request for Admissions shall

be made on his attorney unless service on the party

himself is ordered by the Court. Rule 169.

When a party is represented by an attorney, service of

interrogatories and answers to interrogatories shall be

made on the attorney unless service upon the party

himself is ordered by the Court. Rule 168.

A review of the Trevino vs. Hidalgo Publishing Company

reasoning will point out the necessity for these changes.

WSL:dkm

cc: Honorable Nathan L. Hecht

David J. Beck

Honorable Bob L. Thomas

Pg000223
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WENDELL S. LOOMIS
Attorney at Law

14610 Fall'ng Creek Drive
Houston Texas 77068-2938

D13) 893-5900
FAX (713) 893-5732

March 21, 1991

Supreme Court of the State of Texas

Supreme Court Building

P.O. Box 12248

Austin, Texas 78711

Attention: Honorable Justice Eugene A. Cook

Re: Rules 21, 21a, 21b Methods of Service

Trevino vs. Hidalgo Publishing Company d/b/a The

Edinburgh Daily Review, No. 13-90-025-CV (Corpus

Christi), 2-21-91

Dear Gene:

I have just read with horror the above-described case and
looking at Rule 21a was aghast to find that the Rule does

not absolutely require notice to be served upon the attorney•

of record, but the rule authorizes the Notice to be served

on the party or his attorney of record.

I thought this question had been put to rest several years

ago when I complained about Rule 72, which required

pleadings to be served only on "adverse" parties instead of

all parties, only to discover that Rule 72 and 73 have now

been consolidated into Rules 21, 21a, and 21b, which are now

the offending wording.

The original reason for my complaint was that where there

were multiple plaintiffs and/or multiple defendants, one

plaintiff could deal with one defendant independent of the

other parties and not be in violation of the rules and

create considerable confusion in the case. As I recall,

this Rule was amended, then the amendment was withdrawn,

then it was re-amended, and now consolidated to Rule 21a and

21b. In the corporate and commercial law practice,

trickiness is part of the game (I know I don't have to tell

you this) and justice certainly does not prevail under the

circumstances described by the Trevino vs. Hidalgo case

Pq000229
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Honorable Justy_e Eugene A. Cook

March 21, 1991

Page Two

Can we have a wording under Rule 21, 21a, 21b, or 21c to the

effect that

pleadings, notices, and documents must be served upon

all counsel of record, but if there is no counsel for a
party, then upon the party or the parties' designated
agent.

Gene, I feel that this matter is urgent! The Trevino case

may or may not come up before the Supreme Court. The

Trevino case on first blush appears to be technically

correct. For that reason, I think all haste must be taken

to amend the rules so that all counsel are requested to

serve all other counsel with pleadings, notices, motions,

and applications.

Your urgent attention to this problem would be very much

appreciated.

WSL: dkm
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Proposed Amendment to TRCP 91.

TRCP 91. Special Exceptions

A special exception shall not only point out the particular

pleading excepted to, but it shall also point out intelligibly

and with particularity the defect, omission, obscurity,

duplicity, generality, or other insufficiency in the allegations

in the pleading excepted to.

Special exceptions which could have been directed to a

pleading will be considered as waived if not filed at least

thirty days prior to trial, provided that the pleading to which

the exception was directed has been previously on file at least

thirty days. The Court, for good cause, may allow exceptions to

be filed at any time.

Pg000229



September 7, 1990

Rules Advisory Committee

The Supreme Court of Texas

Post office Box 12248

Austin, Texas 78711

,Ladies and Gentlemen:

Having read the newly adopted Rules of Civil Procedure and"
viewed the State Bar videotape regarding same; I would like.to
maxe the following comments.

„

o..
rather than- just the parties to-thetrial°':court's fina judgment

Gender neutral changes were missed.-in,Tex.R.App.P: lll;an
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Rules Advisory Committee

September 7, 1990

Page 2

(48) hours prior to the time of the hearing. The common practice

is now for the mov=ng party to file a "bare bones" motion and

then to bring a brief with them to the hearing. This can provide

the moving party with an unfair advantage if the Court allows the

consideration of the brief over the adverse party's objections,

particularly since the brief serves to answer the adverse party's

response and opposing affidavits.

Thank you for your consideration of these matters. If I may
clarify my comments and suggestions in any way, please do not
hesitate to contact me and I will gladly do so.

A
1^ ^
Pauley

BAP/jc

BAP.L2

Pg000231

Sincerely yours,
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TO: Justice Hecht
0,60

March 9

FROM: Bill Willis

A local practicing attorney called this afternoon to point out

that Rule 93, T.R.C.P. is broken out into numbered paragraphs 1 -

16. However, the notes and Comments that follow 93 refer to letter

paragraphs. This happened in the awful year 1983, when the Rules

amendments got really messed up and not completely fixed.

89000232
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The phrase "plea of privilege" has been corrected to

"motion to transfer venue."
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Charles R. Haworth, Esq,

Andrews & Kurth

4400 Thanksgiving Tower
Dallas, Texas 73201

21498993344 2

LOS ANO(lCM

RE: Proposal for Tvzas Rule for Offer of Judgment

Dear Charles:

Thank you very much for sending me the draft

memo:andum regarding the proposal for a Tesas offer of judgment

rule. I have review both the memorandum and the proposed rule,

-and offer the following comrnents.

While the rule is very well drafted, I would suggest

several changes or additions to further achieve the ends

sought. For ezample, I feel that the defendant should be given

the option of a dismissal with prejudice or entry of a
judgment; this procedure would enable the defendant, if he or

she so chooses, to avoid the potential preclusive effects of a

judgment. The proposed rule also provides (in subsection [b])

that the offer shall remain open for thirty days unless

withdrawn by writing served on the offeree before it is

accepted. It may be wise to include in this section a

provision (similar to Texas Rule 11 regarding agreements

between counsel) that the offer may also be withdrawn "in open
court" (i.e., on the record during a hearing or in a

deposition). This approach would enable the party who has made
an outstanding offer to revoke it during an evidontiary hearing

or deposition in which particularly helpful testimony is

Pg000237
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elicited which may induce him to withdraw the offer. The
proposed rule does not require that an acceptance be in
writing, so it may also be wise to include a provision for
acceptance in writing or "on the record".

Section ( f) of the proposed rule outlines the
post-judgment procedure for seeking sanctions for rejection of
an offer. It may be advisable to include in this section a
provision governing the time limits for the filing of such a
motion; however, the general rules regarding the plenary power
of the court after final adjudication may provide this time
limit.

It is interesting to note that the proposed rule
consistently refers to sanctions being imposed "on the offeree,
or his attorney, or both." This conforms to the current
practice regarding discovery sanctions, which also' may be
imposed on the party or his attorney or both. The primary
drawback to this phraseology is that the court will be called

upon to determine who is responsible for the rejection of the
offer. Obviously, this may require the disclosure of
attorney/client communciations, particularly if the sanctione
imposed are severe. While the rules of privilege clearly
provide an exception for situations involving a breach of duty

between attorney and client, the prospects of an appeal of the
judgment and subsequent new trial require that any abrogation
of the privilege be undertaken only after careful consideration
by the trial court. Perhaps the issues of responsibility for
sanctions could be deferred until such time as appeals of the
judgment are exhausted or are time-barred.

Section (f) also provides that, when the judgment
finally entered is less favorable to the offeree than the
rejected offer, the offeree (or his attorney, or both) "shall
pay the offeror times the cost incurred" after the offer
was made. in kespTng with the proposed rule's intent to
provide the trial court discretion in setting the amount of

sanctions, the legislature (or rules committee) may wish to
include a range of multiples (i.e., between two and four times

the coats incurred) in the rule, and leave the multiple chosen
in the discretion of the court.

Finally, the provision permitting an award of
sanctions for filing s frivilous motion to reduce the sanctions
imposed for rejection of the offer is particularly
interesting. It appears to be an attempt to incorporate into
the Texas rules some of the "bite" of Rule 11 of the Federal
Rules. It may seem a bit odd, in the context of the other
Texas rules, to impose sanctions for the frivilous filing of a

motion under this rule only. However, I like it because, if
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Charles R. Haworth, Esq.

January 26, 1990

Page 3

5:15PM ;

21a855acR00,

2148558200y 2149699334.# 4

accepted, application of such a rule may ultimately lead to a
general rule prohibiting the filing of frivilous motions.

I hope you find these comments he2pful. Again I,
appreciate your giving me the opportunity to provide some input
on this matter. As you know, I have pushed for the adoption of
such a rule for some time, and would be very interested to hear
from you regarding how this proposal is received.

HEH:da

pg000239
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Honorable Justice Nathan L. Hecht

Supreme Court of Texas

Supreme Court Building

P. 0. Box 12248

Austin, Texas 78711

Dear Judge Hecht:

Upon reaching the District Clerk's office in Galveston, I was

told that I had two options (1) I could personally come down and

look at the file or (2) I could have $5.00 delivered to them as a

research fee along with a written request and at their leisure

they would respond.

I understand the money hungry Legislature of the State of Texas

but to impede the practice of law and to frustrate the

administration of justice would appear to be one of the most

stupid applications of money grubbing I have every heard.

pg000241
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(el n 274.5002

April 5, 1993

.Hon. Thomas R. Phillips

Chief Justice

Supreme Court of Texas

Supreme Court Building A

Austin, Texas 78701

Re: Private Process Servers

Dear Justice Phillips:

I am writing this letter about a problem of which I have

been informed concerning private process servers. Apparently,
some private process servers have been showing "badges" to gain

entry or feign authority to serve papers. In fact, I am informed

that some servers may have been using purloined sheriff or
constable badges. Needless to say, a serious breach of the
public's confidence occurs when a private process server
impersonates an officer of the law to effect service of process.

Considering the low threshold of qualifications with which

our rules presently allow an individual to become a private

process server, it is my humble recommendation that this problem

be addressed at the rule or statutory level.

I trust that by informing you of this matter it may receive
the considered attention it deserves in any revisions of the
court rules or otherwise. I remain

Respectfully yours,

ROGER L. HURLBUT

RLH:clr

Pg000292
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Sincerely,

w^Otci.n..
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JOE G. BA%. P.C.

.YRN(R

(713) 977-8686

FAX (713) 977-5395

February 4, 1991

The Honorable Justice Eugene A. Cook

S C -upreme ourtTexas

Supreme Court Building
P.O. Box 12248, Capitol Station

Austin, Texas 78711

RE: Private Process Servers/Eviction Cases

Dear Justice Cook,

Our firm has the pleasure of representing a number of

commercial and residential landlords in and around the Harris

County area. We have learned that some groups may undertake an

effort to try and convince the Texas Supreme Court that there is

a need to expand the use of private process servers into the

eviction area. Our firm opposes such a proposal.

Candidly, many private process firms appear to market fax

machines and computer equipment while overlooking some of the

ethical considerations of their particular task. We feel more

comfortable with the Constables and the accountability that they

have not only to the courts but to the electorate. In those rare

.instances where the question of service is raised, it is our

experience that the methods of the Constable's organization are

far more reliable, to say nothing of their greater creditability.

We understand that the effort to expand the use of private

process servers into the eviction area may be due to isolated

problems in certain communities. The last time I checked I

believe that the sixteen Justice Courts in Harris County handle

approximately 300,000 eviction annually. This process is and has

been for some time a very smooth one. It operates efficiently.

You seldom hear of any complaint regarding backlog. In fact, it

operates so well that you simply do not hear about the eviction

process very much. There is no need for private process servers

in Harris County. Our local situation falls very much into that

scenario that "if it isn't broke don't fix it".
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The Honorable Justice Eugene A. Cook

February 4, 1991

Page 2

closing, we would think it entirely inappropriate to reward the

extraordinary effort of our local constables with a rule modifi-

cation permitting the use of private process servers in eviction

cases.

Sincerely,

HOOVER, BAX & SHEARER

Pg000249
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February 15, 1990

Nathan L. Hecht

Justice, Texas Supreme Court

P.O. Box 12248

Austin, TX 78711

Re: Suggested Amendment to Rule 103 of the Rules of Civil Procedure

Dear Justice Hecht:

I would like to suggest an amendment to Rule 103 of the Texas Rules of Civil

Procedure which I think would be very helpful to those of us who are trial judges.

I realize this amendment would probably not take effect with those which will be

instituted this year, but hopefully it could be done as soon as possible.

I would like to ask that Rule 103 be changed to allow for service by any person

authorized in writing by the plaintiff who is not less than eighteen years of age

and that there be no requirement that there be any written order of the court allowing

it. This would free judges from the burden of having to approve or disapprove who

is to serve process in every case. It seems that a plaintiff or his attorney should

be free to choose whomever they want to serve their process without needing the ap-

proval of the court everytime. As the rule stands now, it is similar to having the

court, by written order, approve who is going to be the attorney for the plaintiff.

Surely, no one would believe that this is desireable even if in some cases it may

bring about the beneficial result of having the court reject an incompetent lawyer.

The suggested change would also help avoid the friction some judges may have

with sheriffs or constables who resent judges who sign orders for private service.

I myself have had considerable trouble with my constable for this reason. There

are many constables across the state who feel threatened by the increasing use of

private service. My constable has been very resentful, but I have allowed it because

all the companies charge less to the citizens. The constables feel threatened that

their salaries may be reduced eventually as a result of having fewer papers to serve,

or that perhaps their jobs could even be abolished (according to them)! Because

I have allowed private service, there seems to have been even the suggestion that

I have been paid by the companies, which is totally false. You can see why it would

be preferable to take this burden off us. Either that or simply go back to a system

that doesn't allow private service at all.

I hope the reasons for this suggestion are clear enough. If you have any ques-

tions, please do not hesitate to contact me.

pg000250
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February 20, 1990

The Honorable Tom Phillips

Chief Justice

Texas Supreme Court

P. 0. Box 12248

Capitol Station

Austin, Texas 78711

Dear Judge:

I am enclosing an article that has some people guessing what the

real Rule 103 means. I guess I'm asking you for a clarification

or statement from the Court in light of the enclosed article.

Thanks for your cooperation.

Sincerely yours,

Bill Clayton

President

BC/bo
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Pg000251
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September 7, 1990

Rules Advisory Committee

The Supreme Court of Texas

Post Office Box 12248

Austin, Texas 78711

Ladies and Gentlemen:

f;

Having read the newly adopted Rules of Civil Procedure and

viewed the State Bar videotape regarding same, I would like to

make the following comments.

The first three comments are by way of housekeeping.

Tex.R.App.P. 90(e) refers to paragraph (c), but this paragraph

has been renumbered. It_should refer to paragraph (d).

Should not Tex.R.App.P. 74(a), (q) and 91 refer to "parties

to the trial court-'s final judgment or appealable order ..."

rather than just the parties to the trial court's final judgment?

Gender neutral changes were missed in Tex.R.App.P. 111 and

114(e).

The provisions of Tex.R.Civ.P. 21a that telephonic document

transfer after 5:00 p.m. is deemed to be served on the following

day is a positive step. May I suggest that service by hand

delivery after 5:00 p.m. should also be deemed to be served on

the following day.

The provisions of Rule 21a allowing service by FAX may

result in appellate briefs being served on opposing parties by

FAX. To me, this is unacceptable. A 60 to 70 page FAX document

is unwieldy and generally unworkable. May I suggest that

Tex.R.App.P. 74(q) regarding service of briefs be amended to

require service of one or two copies of briefs bound in the same

manner as those filed with the Court. This would be helpful if

for no other reason than to inform opposing counsel of the color

of binding to be avoided.

Finally, I would like to suggest that summary judgment Rule

166a(c) be amended to require the filing party to serve briefs

upon the adverse party and the Court no later than forty-eight

I
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Rules Advisory Committee

September 7, 1990

Page 2

(48) hours prior to the time of the hearing. The common practice

is now for the mov_nq party to file a "bare bones" motion and

then to bring a brief with them to the hearing. This can provide

the moving party with an unfair advantage if the Court allows the

consideration of the brief over the adverse party's objections,

particularly since the brief serves to answer the adverse party's

response and opposing affidavits.

Thank you for your consideration of these matters. If I may
clarify my comments and suggestions in any way, please do not
hesitate to contact me and I will gladly do so.

Sincerely yours,

BAP/jc

BAP.L2

ruce A. Pauley

Pg000257
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Rules Advisory Committee

The Supreme Court of Texas

.Post office Box 12248

Austin, Texas 78711

Ladies and Gentlemen:

Having read the newly adopted Rules of Civil Procedure and

viewed the State Bar videotape regarding same, I would like to
make the following comments.

The first three comments are by way of housekeeping.
Tex.R.App.P. 90(e) refers to paragraph (c), but this paragraph

has been renumbered. It should refer to paragraph (d) .

Should not Tex.R.App.P. 74(a), (q) and 91 refer to "parties-

to the trial court's final judgment or appealable order ..."

rather than just the parties to the trial court's final judgment?

Gender neutral changes were missed in Tex.R.App.P. 111 and
114(e).

..To me, this is unacceptable. : A 60 to:70 page --FA%,document

is unwieldy and generally unworkable. = May I;,'suggest that

Tex.R.App.P. 74(q) regarding service of briefs be amended to

require service of one or two copies of briefs bound in the same

manner as those filed with the Court. This would be helpful if

for no other reason than to inform opposing,;counselof.the color

The provisions of Tex.R.Civ.P. 21a that telephonic document

transfer after 5:00 p.m. is deemed to be served on the following

day is a' positive step. May I suggest that service by hand

delivery after 5:00 p.m. should also be deemed to.be served on

the following day.

The provisions of Rule 21a allowing service by,FA% may

result in appellate briefs being served on opposing'•parties by

Finally, I would like to suggest that summary judgment Rule

166a(c) be amended to require the filing party to serve briefs

upon the adverse party and the Court no.later than forty-eight
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(48) hours prior to the time of the hearing. The common practice
is now for the mov;.ng party to file a "bare bones" motion and

then to bring a brief with them to the hearing. This can provide

the moving party with an unfair advantage if the Court allows the

consideration of the brief over the adverse party's objections,

particularly since the brief serves to answer the adverse party's
response and opposing affidavits.

Thank you for your consideration of these matters. If I may
clarify my comments and suggestions in any way, please do not
hesitate to contact me and I will gladly do.so.

BAP/jc

BAP.L2

Sincerely yours,

ruce A. Pauley

^
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BEXAR COUNTY /

78205

1991

Honorable Raul Rivera

288th District Court

Bexar County Courthouse

San Antonio, Texas 78205

RE: Rule 117A(6) TRCP

Dear Judge:

When Rule 99 TRCP was amended on July 15, 1987, the 90 day return

of an unserved citation was deleted and rightly so, however, Rule

117A(6) which concerns delinquent tax suits was not changed to read

the same as Rule 99. In Bexar County we file approximately 6,600

tax suits per year and we re-issue about 10% of the citations

because of the 90 day provision. When the change in Rule 99 was

amended, it saved all concerned with delinquent tax suits money,

time, effort and paperwork as well as additional papers to

maintain.

I request that consideration be given to amend Rule 117A(6) to

delete "if this citation is not served within 90 days after the

date of issuance, it shall be returned unserved."

If further information and/or discussion is needed, please let me
know.

Very truly yours,

^ _ .

DAVID J. GARCIA

District Clerk

DJG/mis

cc: Hon. Andy Mireles

Ms. Sarah B. Duncan

P4000260
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Mr. Luther H. Soules,Ill
Attorney at Law
Tenth Floor
Republic of Texas Plaza
175 East Houston Street
San Antonio, Texas 78205-2230

Dear Luke:

Enclosed is the letter from David J. Garcia, District Clerk

of Bexar County requesting that the Supreme Court Advisory Committee

consider deleting the 90 day provision in T,R,C,P, 117d (6).

Very truly yours

fi&40a
Raul Rivera

pq000261
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West Publishing Company

1610 Opperman Drive
P. 0. Box 64526

St. Paul, MN 55164-0526

May 7, 1993

NIGEL F CANT

Attn: Corrections (Texas Rules of Court)

Re: 1993 Texas Rules of Court

Gentlemen:

Let me call to your attention a small (very small) error in

the 1993 Texas Rules of Court.

In the enclosed copy of Rule 124, the last sentence ends with

the phrase "the claim may be served in any manner prescribed for

service of citation or as provided in Rule 21(a)." Notice in the

enclosed copy of Rules 21 and 21a that there is no Rule 21(a). It

is obvious from the context of Rule 124 that it intends to refer

back to Rule 21a. The parentheses around the "a" in Rule 124

appears to be in error.

As I said, it is a small point, but one that you may want to

discuss with the Clerk of the Supreme Court of Texas to see whether

the error originates with your publication or is in the original

draft of the Rules passed by the Supreme Court.

Best regards,

SCH:at

cc: Clerk, Supreme Court of Texas

P. 0. Box 12248

Austin, TX 78711
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In no case shall judgment be rendered against
any defendant unless upon service, or acceptance or
waiver of process, or upon an appearance by the

defendant, as prescribed in these rules, except

Change by amendment effective April 1, 1984: The

words "at the end of the term" are dropped from the last

sentence.

46

any fee for

unless he

RUL

- (Repealed

Source:
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Sincerely,

P9000266



September 14, 1993

Luther H. Soules III, Chair
Supreme Court Advisory Committee

Soules & Wallace
100 N. Houston Street, Suite 1500

San Antonio, Texas 78205-1457

Re: Proposed revision to Rule 145

Dear Mr. Soules:

Several months ago you received a memo from Karen R. Johnson regarding a revision

to Rule 145 as proposed by the State Bar Legal Services to the Poor in Civil
Matters Committee. As you recall, Rule 145 establishes guidelines for affidavits
of inability to pay costs. A copy of the previous memo and the proposed rule are

included for your information.

In late April you notified Karen Johnson that you had referred this matter to
David J. Beck for a report to your next committee meeting. Karen suggested that

I follow up with you to see if your committee has had an opportunity to consider

this proposal and make any recommendations. If so, I would appreciate a report
on that. If not, is there anything that we can do to assist your committee in

its consideration of this proposal?

Please let me know how we can help your committee in this matter. We are

grateful for your and your committee's time and efforts.

pg000267
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April 23,1 993

MEMORANDUM

To: Justice Raul A. Gonzalez, Harriet Miers, President

Supreme Court Liaison Lonny Morrison, President-Elect

Luther Soules, Chair Colleen McHugh, Chair of Board

Supreme Court Advisory Committee Pearson Grimes, Chair-Elect

James R. Sharpe, Chair

Court Rules Committee

From: Karen R. Johnson, Executive Director

Re: Proposed revision to Rule 145

The Legal Services to the Poor in Civil Matters Committee has looked into some

concerns about Rule 145 which establishes the guidelines for affidavits of

inability to pay costs. A concern expressed by some court clerks is that they

do not have the authority to contest the need for an affidavit by those who file

them. An example of the problems that result is that in some communities pro se

litigants are advised to file these affidavits even when it is not appropriate.

Obviously, a respondent in a pro se matter is unlikely to oppose such an

affidavit and the current rule does not allow the clerk to do so.

Additionally, some pro bono attorneys representing clients who have been referred

by an organized pro bono program that screens for income eligibility are

reluctant to use affidavits of inability to pay costs out of fear that the

defendant will demand a time-consuming hearing. This not only discourages the
attorney's participation but also makes access more difficult for a client who

should qualify for an affidavit of inability to pay costs but who is forced to

come up with the filing fees. Alternatively, it may force the legal services

program unnecessarily to expend scarce funds on filing fees.

with input from the legal services community, the Legal Services to the Poor in

Civil Matters Committee of the State Bar has proposed a revised rule designed to

address both of these concerns. A copy of the proposed revised rule with changes

indicated by underline is attached.

According to the revision, the clerk would have the authority to contest

affidavits of inability to pay costs except in those cases where the client has

been screened for income eligibility by an IOLTA funded program. This

establishes a presumption that IOLTA program eligible clients meet the rule's

standard for eligibility. As you recall, IOLTA income guidelines are established

at 125% of federal poverty guidelines.

Section 4 was added to assure that the reaiote possibility that attorneys fees or

costs might be recovered would not affect the client's eligibility for the

affidavit.

The Legal Services to the Poor Committee would like for the Supreme Court to

consider this proposed revised rule. If you need any additional information,

please contact meat 512/463-1400. I will be happy to provide you whatever you

need or discuss this with you further. You may also contact Julie Oliver, Texas

Lawyers Care at 512/463-1544.

Thank you for your assistance.

pg000268
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May 6, 1993

Justice Nathan Hecht

Supreme Court Building

P.O. Box 12248

Austin, TX 78711

1 To the Honorable Justice Hecht:

I am writing to you in reference to the proposed revision of

Rule 145 of the Texas Rules of Civil Procedure.. The Women's

Advocacy Project, on behalf of our poverty level clients,

supports the proposed revision of the rule.

I

I

I

I

I am sure you are aware that as the economic situation in

Texas worsened, the number of poverty level Texans

increased. The more poverty level Texans there are, the

greater the demand on underfunded pro bono legal services

programs. This revision would expedite the procedure to

declare a person indigent.

Since a client of a pro bono legal service program must go

through a fairly extensive screening process to assure their

indigency, it only makes sense that this procedure should

not have to be repeated in front of a judge. This revision

would not only expedite judicial dockets, it would also free

up a pro bono attorneys time, so that more clients may be

served.

The Women's Advocacy Project would appreciate your careful

consideration and support of the proposed revision to Rule

145 of the Texas Rules of Civil Procedure.
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' FROM:STATE EAR OF TEXAS T0: 2:.0224?073 APR 23, 1993 5:39PM P.22

MEMORANDUM

993

Tot Justice Raul A. Gonzalez, Harriet ?Siers, President

Supreme Court Liaison LonnyMorrison, President-Elect

Luther Soules, Chair Colleen McHugh, Chair of Board

Supreme Court Advisory Committee Pearson Crimes, Chair-Elect

James R. Sharpe, Chair
Court Rules Committee

The Legal Services to the Poor in Civil Matters Committee has looked into some

concerns about Rule 145 which establishes the guidelines for affidavits of

inability to pay costs. A concern expressed by some court clerks is that they

do not have the authority to contest the need for an affidavit by those who file

them. An example of the problems that result is that in some communities pro Be

litigants are advised to file these affidavits even when it is not appropriate.

Obviously, a respondent in a pro so matter is unlikely to oppose such an

affidavit and the current rule does not allow the clerk to do so.

Additionally, some pro bono attorneys representing clients who have been referred
by an organized pro bono program that screens for income eligibility are

reluctant to use affidavits of inability to pay costs out of fear that the
defendant will demand a time-consuming hearing. This not only discourages the
attorney's participation but also makes access more difficult for a client who
should qualify for an affidavit of inability to pay costs but who is forced to

come up with the filing fees. Alternatively, it may force the legal services
program unnecessarily to expend scarce funds on filing fees.

With input from the legal services coumnunity, the Legal Services to the Poor in
Civil Matters Committee of the State Bar has proposed a revised.rule designed to

address both of theee concerns. A copy of the proposed revised rule with changes

indicated by underline is attached.

According to the revision, the clerk would have the authority to contest

affidavits of inability to pay costs except in those cases where the client has

been screened for income eligibility by an IOLTA funded program. This

establishes a presumption that IOLTA program eligible clients most the rule's

9tandard for eligibility. As you recall, IOLTA income guidelines are established

at 125% of federal poverty guidelines.

Section 4 was added to assure that the remote possibility that attorneys fees or
costs might be recovered would not affect the client's eligibility for the

affidavit.

The Legal Services to the Poor Committee would like for the Supreme Court to
consider this proposed revised rule. If you need any additional information,
please contact meat 512/463-1400. I will be happy to provide you whatevar you
need or discuss this with you further. You may also contact Julie Oliver, Texas

Lawyers Care at 512/463-1'44.

Thank you for your assistance.
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^4^3 ^

f AY I W

yi

a.
The Honorable Nathan L. Hecht, Justice ^

^
3 1

STh C t f ^upremee our o Texas

Post Office Box 12248

Capitol Station

Austin, Texas 78711

Dear Judge Hecht:

6. The following proposed amendments use the word "nonjury":

Texas Rules of Appellate Procedure 41(a)(1) and 54(a). The'

following proposed amendments use the word "non-jury": Texas Rules

of Appellate Procedure 41 comment, 52(d), 52 comment, and 54

comment. The court may wish to standardize the terminology. The.;

term "non-jury" currently appears in Texas Rules of Civil Procedure

90, 156, 216(1), 249, 307, and 542. The term "nonjury" currently

appears in Texas Rule of Civil Procedure 324(a) and Texas Rule of

Judicial Administration 6(b)(2).

I appreciate the opportunity to comment on the proposed rules

amendments and hope that my comments are helpful.

Respectfully,

Charles A.^ Spain, Jr.
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Honorable Nathan L. Hecht; June 13, 1991; Page 2 of 3.
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Honorable Nathan L. Hecht; June 13, 1991; Page 3.of 3.

Howard H. Hasting, Jr.

State Bar No. 09209000
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June 3, 1991

Luther H. Soules III

Soules & Wallace

Attorneys-at-Law

Tenth Floor

Republic of Texas Plaza

175 East Houston Street

San Antonio, Texas 78205-2230

Re: T.R.C.P. 165a.3.

Dear Luke:

3

Shouldn't the first sentence in the last paragraph of
T.R.C.P. 165a.3. read as follows:

"In the event for any reason a motion for reinstatement

is not decided by signed written order within seventy-

five days after the judgment [order of dismissal] is

signed. . . ."?

Best regards.

JHE/nt

Sincerely,

Hadley'-Etigar

ert H. Bean Professor of Law
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February 4, 1992

Mr. Luther Soles ^

Chair, Supreme Court Advisory Committe

10th Floor

175 East Hoston Street

San Antonio, Texas 78205-2230

Dear Mr. Soles:

The March 1991 issue of The Advocate suggested that

interested persons might write to you regarding suggested

changes to the Rules of Civil Procedure. I have reduced my

comments to the enclosed article, which I have submitted to the

Texas Bar Journal for possible publication. I do not know

whether the article will be published, but more importantly, I

hope you will have an opportunity to scan my comments and

perhaps agree with them.

I appreciate this opportunity to write to you regarding

the rules. If you have any questions of me, please don't

hesitate to call.

Very truly yours,

RBK/dwr

Enclosure

R. Brent Keis
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THE DISCOVERY PROCESS:

HAVE WE MISDIAGOSED THE DISEASE?

by R. Brent Keis

On July 1, 1953, then U.S. District Judge Joe Sheehy of

Tyler spoke at a luncheon in Fort Worth sponsored by the Texas

Association of Claimant's Attorneys. 1 The Texas Bar Journal

recounted that the thrust of his talk was that Texas lawyers

had not been making full use of the instruments of discovery.

Noting that discovery rules existed under both Federal and

State systems, Judge Sheehy reportedly emphasized that full

utilization of all means of discovery would result in amicable

settlements, simplification of issues, elimination of witnesses

and reduction of trial time. Although such remarks were

reasonable in 1953, if any trial judge made the same comments

today, undoubtedly a bill of impeachment would soon follow.

Judges and lawyers have heard on a too frequent basis from

Rambo and non-Rambo lawyers that a case that was set for trial

could not be settled because of the amount of attorneys fees

incurred during discovery. What has brought us to this point?

History

During the 1980's the debate among litigators was how to

stop or cure what some have classified as a disease. Former

pg000282
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Justice Kilgarlin defined the disease as being one of gamesman-

ship in discovery; in particular, Rambo litigators who engage

in making overbroad discovery requests, exercising unreasonable

delaying tactics and making meaningless responses; i.e.

discovery abuse. 2 Practicing lawyers became schooled in CLE

courses and in legal articles on how to handle "discovery

demons." 3 The cure for the disease was believed to have been

administered by the 1981 and 1984 amendments to Rule 215

T.R.C.P. Regrettably, it seems to be the consensus among

lawyers and jurists that the cure is worse than the disease. 4

Since 1984, barely a week, certainly not a month, has gone

by without one or more state appellate courts in Texas issuing

an opinion regarding Rule 215. The most common issue is the

exclusion of evidence as a sanction for discovery abuse, error

or misdeed. The result, as described by Judge Pat M. Baskin of

Midland, has been not to prevent trial by ambush, but at times

to "foster" such. 5 The easiest example is the one in which

the witness has been deposed, his existence and opinions are

known, but his testimony is excluded because he was not

identified in answers to interrogatories. 6

Thus, former Justice Kilgarlin has come full circle and

believes that Rule 215 has not worked the way it was hoped. 7

The Texas Supreme Court Advisory Committee and the State Bar of

Texas Administration of Justice Committee are looking at the



rules to find a new cure for the disease. 8 In the interim,

the Supreme Court has been attempting to cool the fires of

sanction orders by its 1990 amendment to Rule 215 and its

holding in Transamerican Natural Gas vs. Powell, 9 that the

punishment should fit the crime.

In 1953, the professional and technological environment

for the practice of law was much different. Today, as the

Eastern District of Texas has stated in its Expense and Delay

Reduction Plan, a "significant factor that contributes to

excessive discovery is the concern lawyers have that they may

be criticized or held legally accountable if they fail to

exhaust every means at their disposal." 10 Facilitating this

professional environment has been technology. We began with

copiers and word processors, and now use laser jet printers,

fax machines and personal computers. Most recently we have

added computer disks that replace hard-bound volumes of legal

authority and, more significantly, legal forms. 11 Some would

hope that such technology would reduce the cost of litigation,

but some believe that "the fee practice of charging for

'billable hours' creates an economic conflict between lawyer

and client." 12

The Objectives of the Rules

Because of our professional and technological environment,

we have lost sight of our objective, and we now must redouble

Pg000284
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our efforts. To refresh our memories, the objective of our

Rules of Procedure, as set out in Rule 1, is to obtain just

and fair adjudication of the rights of litigants as quickly and

at the least expense possible. 13 Does our current discovery

process aid in this objective? Eric R. Galton, a member of the

first State Bar Alternative Dispute Resolution Committee and a

leading authority on mediation, tells us that discovery costs

have become a factor in settlement and "worse, obstruct such

discussion. "
14

What is the Disease?

If the cure is not working, perhaps it is because we have

misdiagnosed the disease. We must come to the inevitable

conclusion that discovery abuse is not the disease, it is the

discovery process. The cure is eliminating or at least

seriously limiting discovery. One need look no farther than

Art. 39.02 of the Texas Code of Criminal Procedure to put such

an idea into perspective. In this age of specialization, civil

trial lawyers may not be fully aware that under Article 39.02 a

criminal Defendant may take a deposition only upon the filing

of an affidavit and application to the Court, and thereafter

showing a good reason for the taking of such deposition. 15

The case law would seem to indicate that even perpetuation of

testimony is not a good reason for taking a deposition. 16 As

4
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a practical matter, depositions are rarely permitted by the

Court in criminal cases and there is no discivery as we

practice it in civil litigation; yet these cases involve a

Defendant's liberty, property and, in capital murder cases, his

or her very life. Nevertheless, we do not hear criminal

lawyers saying that they are unable to get ready for trial

because they could not conduct discovery in the same manner as

civil litigators.

If we are able to get past the initial psychological

hurdle that discovery should be eliminated or seriously

limited, then what plan should be adopted by the state courts?

Alternative Cure No 1.

No Discovery

In an article entitled Discovery Reform in the December

1991 issue of the ABA Journal, Loren Kieve advocates that dis-

covery should be eliminated. 17 In support of this contention,

he espouses adoption of the European system, describing a

system not too distant from our Texas Criminal Procedure. The

Europeans are limited to exchanging names and statements of

witnesses, and copies of trial exhibits. Depositions are

permitted only when necessary to preserve testimony; i..e. if

the witness is unavailable because he's outside the

jurisdiction of the Court or is on his'death bed. 18

5 Pg000286
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Barring discovery in all civil cases is simply too big a

pill for us to swallow. Requests for exceptions would be

rampant. Some would advocate that discovery is necessary in

products liability cases because discovery helps promote safe

products. 19 Likewise, even Mr. Kieve contends that there

should be an exception for employment discrimination. 20 The

withdrawal pains of no discovery would be too horrendous, and

the economic impact too dramatic.

Alternative Cure No. 2.

Limiting Discovery by Judicial Discretion

Changes to the Federal rules of Procedure have prefaced

changes in the State rules. In 1942 Rule 167 T.R.C.P., the

discovery procedure rule, was first adopted. This Texas Rule

was patterned after the then Rule 34 of the Federal Rules of

Civil Procedure. In .1962 Rule 168 T.R.C.P., the written

interrogatory rule, was adopted. It was patterned after Rule

33 of the Federal Rules of Civil Procedure. Now the Federal

.Courts may lead us in a new direction of limited discovery.

On December 1, 1990 the Judicial Improvements Act of 1990,

which is applicable to Federal Courts, became law. 21 Pursuant

thereto, effective December 31, 1991, the United States

District Court for the Eastern District of Texas, as well as

other Districts, adopted their Expense and Delay Reduction

6
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Plan.' Under the Plan, there are six tracts with

ever-increasing amounts of discovery with each tract, beginning

with Tract No. 1 and no discovery. Tract No. 2 provides for

automatic disclosure. Tract No. 3 provides for depositions of

custodians and of parties. Tract No. 4 permits other

depositions. 22

When the case is filed, the Court decides which tract to

assign each case. When automatic disclosure is required the

parties must exchange information pertaining to witnesses,

documents and other significant information within 30 days of

their pleading. A management conference would occur within 120

days.

The most vocal criticism from the Bar and Mr. Kieve in

particular, has been that this is just another layer - another

"monster" - and it will not effect an actual reduction in time

or expense. 23 The discretionary aspect of the Plan, to the

extent each Federal Judge has discretion, may be utilized to

its fullest extent in a politically immune system of lifetime

appointed judges rather than a system where judges are

subjected to Bar polls and election campaigns.

If too much discretion over discovery is left in the hands

of State Trial Judges, it is reasonable to assume that the

current rate of applications for writs of mandamus will

increase. Thus, will we not, as Mr. Kieve says, simply have

Pg000288
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added another "monster"?

Of course, we should all assume that each State Judge will

be immune from the pressures exerted by local lawyers who vote

in Bar polls, contribute to campaigns and are possible opposing

candidates in the next election. We would hope and expect that

every State Trial Judge would exhibit that appropriate Profile

in Courage 24 necessary to withstand requests for the wider and

more open discovery tracts.

Alternative Cure No. 3.

Limited Discovery and Limited Court Discretion

To eliminate the discretion of Trial Judges in determining

what tract of discovery to assign a case, the determination

must be mandated in the Rules. If the objective of the Rules

is to obtain fair and just adjudication of cases as quickly and

inexpensively as possible, then there must be a correlation

between the cost of discovery and the amount in

controversy. If it should follow that cases are assigned to a

particular discovery tract based on the amount in controversy,

exclusive of statutory penalties and attorney's fees, then a

change in the Rules of Procedure pertaining to damages

pleadings would be necessary. The pleadings would determine

the discovery tract.

In liquidated damages cases, the system would be fairly

8 Pg000289
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simple. In unliquidated damages cases, the question of whether

the Plaintiff or Counter-Plaintiff's allegation of the damage

amount was groundless or brought in bad faith would be an

issue. Do we create another monster of pre-trial procedure

pertaining to whether or not the damage amount allegation was

groundless? No. We must kill the monster, and it must be by.

its own hands. In particular, if the finder of fact at trial

does not award damages within a certain percentage range of the

allegations, the fact finder should be submitted a question

that asks whether, based upon the evidence at trial, such

allegation of damages was groundless or brought in bad faith.

In the case of a jury trial, the appropriate definition would

be submitted. A definition of groundless or bad faith could be

drawn which could be akin to that applied in DTPA 24 or Rule

13 26 cases. The definition of "groundless and in bad faith"

has been addressed by the Texas Supreme Court on a limited

basis in Donwerth vs. Preston II Chrysler-Dodge. 27 The

definition should be one that "chills" the groundless or bad

faith damage amount allegation and not the good faith

allegation which is later not proven by a preponderance of the

evidence. If the fact finder answers that such damage amount

allegations were groundless or in bad faith, then the Plaintiff

and his counsel would be liable for all costs of discovery,

including attorney's fees. The Court -in a subsequent hearing

Pg000290
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could determine the reasonable and necessary amount of such

costs and attorney's fees.

Quick Medicine

While changes and cures are being debated, there is one

action the Courts and the Bar can take to diminish the disease.

Attorneys should seek and Judges should assign cases to

mediation prior to discovery. We know that a "significant

percentage of the public and the Bar know about ADR." 28 It is

in our hands to use it and perhaps fight the spread of the

"disease."
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Sincerely,

PG000293B

I

I
I
I

I
I
I

I
I
I

I
I
I
I
I
I
I
I



I

I
I
I
I

I
I
I

I
I
I
I

I
I
I
I
I
I

TO: TEXAS SUPREME COURT

DISCOVERY TASK FORCE

September 29, 1993

Having just attended the Judicial Conference in Houston, including

the breakout session on the Discovery Task Force Update, I applaud the

Discovery Task Force for is tre:ueridcus amount of wJriC and its SL+ogestions

to improve the discovery mess. I urge incorporation of the following

concepts.

(1) In the absence of a scheduling order setting a sooner deadline,

Plaintiffs should be required to designate experts no later than 90 days

:before trial, and Defendants should designate experts by 60 days before

trial.

30 days before trial is totally unreasonable for the designation-of-

expert process to begin, and if practiced, requires either heroic effort

on the part of opposing counsel to respond to Plaintiff's proof or a

continuance and delay of the trial. Few defendants retain experts if not

needed to respond to Plaintiff's expert testimony, but if Plaintiff will

have one, then Defendant wants one, too. Defendants should have some time,

therefore, after Defendant learns whether Plaintiff will have an expert, to

find and designate its own expert. In the rare event that Defendant designates

an expert even though Plaintiff has not, then Plaintiff could be allowed

another 30 days to designate a responsive expert only.

(2) Make it absolutely clear that judges can establish reasonable sooner

deadlines for the designation of experts and for other discovery, and these

deadlines will be upheldby appellate courts-without necessarily requiring

the trial judge to hold a pretrial conference on the record to convince the

appellate court that the scheduling order is valid per Rule 166.

It is needful for trial courts to be able to establish schedules for

the orderly preparation of cases for trial, and with more than 50 non-tax

new cases per month, it is not reasonable to expect a trial court to hold

a meaningful oral scheduling conference with each one. A scheduling order

setting reasonable deadlines, of which the parties have notice, should be

effective even in the absence of an oral hearing; but an oral hearing could

be allowed if the parties request it to ask for different deadlines, or the

trial judge should be allowed to sign an agreed order that will be enforced

by appellate courts. And, of course, the trial court should always have

discretion to require a scheduling conference.

Parties should not retain the option of failing or refusing to "decide"

whether they will use a certain expert or-any expert and thereby avoid their

responsibility to designate and disclose their experts.

Pg000293C
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(3) Make it clear that, as to the subjects covered by mandatory disclosure,

no additional interrogatories are allowed, and the mandatory disclosure

cannot be expanded by all-encompassing definitions.

Attorneys regularly propound pages and pages of definitions that

greatly expand the simple questions asked in interrogatories or documents

requested. Attorneys also regularly propound interrogatories that, if truly

answered completely, would require many pages, if not a whole book.

(4) Do cut the number of allowed interrogatories, but eliminate the "per set"

and make it a certain number of total interrogatories that can be propounded

by one party to any other one party, perhaps limiting the total number of

sets to two to four that can be propounded from any one party to any one

other party.

So that parties do not have to worry about failing to object to an

extra number of interrogatories in the first set and opening themselves

to having to still answer the maximum number for another set, but prevent

opposing counsel from deliberately dribbling out their questions a little

at a time.

(5) Require any party who requests mandatory disclosure to itself make

the same disclosure either at the same time that the other side's disclosure

is due or within a certain number of days thereafter; and without any request

from the other side.

(6) Make clear that parties are under no duty to supplement depositions or

production made pursuant to a subpoena duces tecum; and that non-parties

are under no duty to supplement discovery at all, except that retained-eaperts

should be required to supplement by report if they change.or add to their

opinions or receive additional information on which to base their old opinions

after their deposition is taken. And attorneys should be prohibited from

attempting to extract promises on the record of the depo from deponents to

supplement their deposition testimony, except as to retained experts.

Whether or not parties presently have a duty to supplement depo testimony

is not clear to me; but whether they do or not, many attorneys extract a

"promise" from party and nonparty deponents to supplement, and then try to

exclude testimony based on an alleged broken promise to supplement. It needs

to be made clear that a subpoena duces tecum is or is not the same as a

request for production that requires continuing supplementation.

(7) Answers to "fact" interrogatories should have to be sworn in supplementation

the same as in original answers, but nontestimonial answers to identify experts

should not have to be sworn.

If there is merit in having interrogatory answers sworn in the first

place, then there is no reason to allow the responding party to escape having

to swear to his answers just because he delays the answer. It is silly, however,

to think anybody needs to swear to who his experts are, whether in original or

supplementary responses, and this information should be given in a response

expected from the attorney, not from the party.

I
I
I
I

I
I
I

I
I
I
I
I
I
I
I
I

Pg000293D

TL -- Page 2

I



I
I
I
I
I
I
I
I
I
I
I
I
I
I

I
I
I

(8) If requests for admissions are to be retained at all, then limit the

scope to discrete questions of fact and to the genuineness of documents.

Admissions are presently frequently used in a way that seems to comport

with the rule, but was probably not anticipated by the rule. Defendants

frequently propound to Plaintiffs, particularly to pro se plaintiffs,

requests for admissions such as, "Admit or Deny that you have no case

against Defendant," or "Admit or Deny that all the allegations in your

petition are false." I don't think admissions were ever meant to be used

this way, but the present rule does say that you can ask for admissions

that relate to opinions of fact or of the application of law to fact, as

well as to statements of fact.

(9) Make it clear that the failure to respond to requests for admissions

is no more fatal and final than the total failure to appear for trial is

fatal if the Defendant can make the showing required for a new trial.

It is surely easier to accidentally miss timely responding to a

request for admissions than it is to totally forget and fail to show

up for trial, but the present literal interpretration of the rules makes

it fairly easy to get forgiven for entirely ignoring a trial date (and

;ignoring the court, so to speak), but requires "good cause" for withdrawal

of admissions (ignoring only opposing counsel, so to speak). Is simple

, negligence of the attorney good cause?

(10) Clean up the whole process by doing away with the wasteful and

expensive system of sloppy petition followed by special exceptions and/or

basic discovery to try to find out what the plaintiff claims the case is

about. Also do away with more or less unlimited amendments.

The present system of notice pleading encourages sloppy lawyering,

including the filing of suits for which the Plaintiff's attorney has done

no research or investigation to figure out whether the Plaintiff really

has a case (all the elements of something) or not. Then we put the burden

on Defendants (who in theory do not have to prove anything until the Plaintiff

proves something), by special exception, to point out to the Plaintiff how to

clean up his petition and ask him to do it, or else run the risk of no-telling-

what coming in at trial because it might somehow be encompassed in the general

stuff Plaintiff has included in the petition. Rule 13, though strengthened

somewhat, is still mostly useless to discourage groundless suits, because it

is difficult to show that groundless suits are brought in bad faith or for the

purpose of harassment--and not merely in the good faith, but mistaken and

uninformed belief that there was probably a cause of action in there somewhere.

This gets to do with discovery, because our encouragement of sloppy,

factless petitions requires discovery to find out what ought to be set out

in the petition. Special exceptions may or may not fill the bill and avoid

the need for extra discovery questions in a certain case, but special

exceptions certainly take the time of the court that should be spent on

trying the cases after the attorneys have spent the time to make their

pleadings correct and complete in the first place. Pg000293E

Sometimes, amended pleadings are made necessary by newly developed

facts that the party had no reason to discover sooner; but more often amended

pleadings are the result of hurried, sloppy, poorly thought out original

pleadings that just didn't include everything that occurred to the lawyer on

reflection. Each amendment causes the other side to have to re-evaluate

whether additional discovery is needed, and frequently leads to a request
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for more time and a delay of trial. Go to a system of one amendment as

of right and after that only by permission of the court on a showing of

why you could not have been expected to plead that matter in your first

amendment. And cut off amendments as of right at least 90 days before trial.

(11) In professional negligence cases, where the Plaintiff must have an

expert to prove liability, require designation of an expert on liability

within 6 to 9 months after the case is filed.

It is not unusual for a medical negligence case to be on file for

over a year before the Defendant doctor or hospital submits special

exceptions to the judge asking that the Plaintiff be required to plead

what acts or omissions the Plaintiff alleges to constitute negligence on

the part of Defendant, in response to a petition that says little more

than that Plaintiff suffered a had result and that the result was caused

by Defendant's negligence--no facts, just a general allegation of negligence.

Then, more than a year after filing, the Plaintiff asserts that he should

not be required yet to state any specific facts because he has not yet

taken the Defendant's deposition and therefore does not yet know what the

Defendant did wrong. This is common in spite of rules that now assure

that Plaintiff has access to his own medical records to take to any expert

he wishes for evaluation. A significant portion of medical malpractice

cases are filed without the Plaintiff having any clear idea of what the -

doctor or hospital did wrong--except for some vague notion of "failure to

timely diagnose" or "failure to properly treat."

Or--around about a year after filing, the Defendant is likely to

file a motion for summary judgment. To prevail on the motion, the Defendant

must prove the negative--that he did nothing wrong, or that whatever he did,

it did not cause Plaintiff's injuries. Most of the time, a medical defendant's

proof of lack of liability skates close to the edge of not being sufficiently

complete to really disprove liability. Frequently the proof fails. Defendants

often try to base a summary judgment on the lack of Plaintiff's proof, that is,

"he has no expert, judge, so he cannot show negligence." This is insufficient

under our present practice, but the rules of summary judgment and discovery

should be changed to.make this a winning argument after some length of time;

and save everybody's time and money.

(12) Do allow individuals named as parties to testify without further

designation of themselves as fact witnesses.

(13) Make the time for response the same for response to interrogatories

and response for a request for production, and make clear whether the time

runs from the time the discovery request is deposited in the mail (served)

or from the time the other side receives it. And same for admissions.

Rule 168 now says interrogatory answers are due "within the time specified

... which specified time shall notbe less than thirty days after the service...."

Rules 167 and 169 require responses to production and admissions "within 30

days after service." The language of 167, 168, and 169 together with R. 21a

seem to indicate clearly that the time runs from the time the request is

deposited in the mail, except that you ad'd 3 days per R. 21a. But nearly

all attorneys seem to assume that the time runs from the time the request

is received and is an absolute 30 days. Make it all due by the 30th day.

Po000293F
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TOM FLEMNG
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P.O. DRAWER 3725

Pq000295

I



I

I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I

Pgp00296

I



I
I
I
I
I
I
I
I
I
I
I
I
I

I
I
I
I

Pg000297

I



I

Pg000298

I
I
I
I
I
I
I
I

I
I
I
I
I
I
I
I

I
I



1

1

I

I
I
I
I
I
I

I
I
I
I
I
I
I
I

pq000299



I
I

q q

noIe oarne

qn

I
I

I
I
I
I
I
I
I
I
I
I
I
I
I

Pg000300
I
I



I

I
I
I
I

I
I
I
I
I
I
I
I
I

I
I
I 5 P9000301

I



04/20i92 18:27 'Q713 9e8 4488 PsNsL ® 00Z/00E

20, 1992

.

Pq000302



3

Sincerely,
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Justice Nathan Hecht

Texas Supreme Court

P.O. Box 12248

Capitol Station

Austin, Texas 78711

May 22, 1991

RE: Texas Rules of Civil Procedure

Discovery/Sanctions

Dear Justice Hecht:

3 3

I enclose'a copy of the California Civil, ProcedureManual which

states the substance of the California Rules of Civil Procedure

concerning expert witnesses, reports, depositions and fees.

I believe such rules, if adopted in Texas, would greatly clarify

the obligations of the parties in this regard. Such would also

reduce the potential for disputes which could end up in!sanction
hearings.
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Honorable Justices:

Our firm has been retained by financial institutions to file

a large number of law suits on written instruments such as notes

and guarantees. Our law suits are customarily filed in county

courts. In a normal matter, there are no disputed issues of law

or fact and the debtor will either default, or will file a

general denial and then we will obtain a summary judgment.

We have found that the existing summary judgment procedures

delay our clients in obtaining a judgment, lengthen the time the

courts have our cases on their dockets, and occupy a large amount

of the time on several courts Friday motion dockets. In the vast

majority of instances these effects should be avoided because the

debtor does not raise any of the defenses allowed under Rules 93

and 94 of the Texas Rules of Civil Procedure.

In researching the matter, we found a procedure adopted in

the State of New York which helps alleviate these problems.

Section 3213 of the New York Civil Practice and Rules, a copy of

which is attached, permits a plaintiff on a written instrument to

file its motion for summary judgment with its complaint.

We are requesting the Court to consider adopting a similiar

rule applicable to actions on written instrument.

Respectfully,

I
I

3100

(214) 522-8804)

(800) 521-2972

October 5, 1992

Supreme Court of Texas

Supreme Court Building

P.O. Box 12248, Capitol Station

Austin, Texas 78711

Re: Proposed Rule Change

encl.
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3

1.

2.

3.

Sincerely,
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Mr. Luther H. Soules III

175,E. Houston, 10th Floor

Two Republic Bank Plaza

San Antonio, Texas 78502-2230

Dear Luke:

3

Enclosed is the report recently filed with the State Bar of Texas Board of
Directors by Judge Bob Thomas. This report recommends changes in Rule 13 as
well as Rules 226, 226a, and 271 through 279.

The Board of Directors is meeting on May 2nd. At that time this report will be

distributed to the members of the Board. The Board members will be advised by
President Parsons that the report has been transmitted to the Supreme Court
Advisory Committee. Unfortunately, the agenda for the May 2nd meeting had
already been posted with the Secretary of State when this request was received.
Consequently, the Board can take no official action with regard to.these
recommendations.

The next meeting of the Board is scheduled for June 19. Rather than delay these

recommendations, it was our decision to forward them on to you. Should questions

or comments be raised by members of the Board of Directors they will be forwarded

to you.

I trust this procedure meets your approval. If you have questions please do not
hesitate to contact me.

Si erely,

Kare R. Johnson

Enclosure
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[(j.)] Appealability of Order Denying Motion for
Summary Judgment. An order denvinct a motion for summary

ludcrment which, if granted, would result in a final

iudcrment, shall be an appealable order.
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March 11, 1991

Texas Supreme Court Rules Committee

of Procedure, Evidence and Administration

Justice Nathan Hecht, Chairman

Texas Supreme Court

P. O. Box 12248

200 W. 14th St., Room AG-11

Austin, Texas 78711

Dear Justice Hecht:

It has come to my attention over the past several years here

in Harris County, as well as in other counties around the state,

that trial judges are taking inordinately long periods of time to

rule, and occasionally never rule, on motions for summary judgment.

Personally, I have had motions for summary judgment pending in the

District Courts of Harris County in not less than three separate

courts for over two and a half years each without a ruling. I have

heard similar horror stories from fellow practitioners throughout

the state.

The failure of these particular trial judges to make timely

rulings on motions for summary judgment subject the litigants to

inordinate delay and expense, for no apparent reason, other than

to accommodate the, trial courts admittedly congested docket.

Although I empathize with the caseload faced by the average sitting

trial court judge, it is my opinion that delays approaching one and

two years, regardless of the complexity of the motion or the volume

of summary judgment evidence submitted, is a clear derrogation of

the Texas Supreme Court Code of Judicial Conduct, Cannon 3, Pt. A
(7) (1988), and otherwise contravenes the stated objectives of

Texas Rule of Civil Procedure 1.

In one particular case, I risked the ire of that trial judge
by.attempting a mandamus to compel same to rule on the pending

motion for partial summary judgment. The Court of Appeals, in a

written opinion, a copy of which is attached hereto, declined to

grant my motion for leave to file. If the appellate courts are

unwilling or unable to compel trial judges to timely rule upon

motions for summary judgment, I would submit that it is in the best

interest of the Bar and all litigants to amend Texas Rules of Civil

Pg000332
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Justice Nathan Hecht

Texas Supreme Court

March 11, 1991

Page 2

Procedure 166a(d) to impose certain time constraints on trial

judges for making said determinations.

The followirig is a proposed amendment to Texas Rule of Civil

Procedure 166a(d), to be inserted as the first paragraph in that
Rule:

"The Court shall rule on any motion for

summary judgment within sixty (60) days

follcwir.g the date specified for hearing or

submission thereof; and in any event not later

than thirty (30) days prior to trial."

If you think it appropriate, I would request that you bring
this matter to the attention of the Rules Committee at your

earliest possible convenience.

BRILL, SINEX & STEPHENSON

a Professional Corporation

SDC/cs

enclosures

SDC6.47

CS031191/wp

Pg000333
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September 7, 1990

Rules Advisory Committee

The Supreme Court of Texas

Post Office Box 12248

Austin, Texas 78711

Ladies and Gentlemen:

(214) 412•0412

Having read the newly adopted Rules of Civil Procedure and

viewed the State Bar videotape regarding same, I would like to
make the following comments.

The first three comments are by way of housekeeping.
Tex.R.App.P. 90(e) refers to paragraph (c), but this paragraph

has been renumbered. It should refer to paragraph (d).

Should not Tex.R.App.P. 74(a), (q) and 91 refer to "parties
to the trial court's final judgment or appealable order ..."

rather than just the parties to the trial court's final judgment?

Gender neutral changes were missed in Tex.R.App.P. 111 and
114(e).

The provisions of Tex.R.Civ.P. 21a that telephonic document
transfer after 5:00 p.m. is deemed to be served on the following
day is a positive step. May I suggest that service by hand
delivery after 5:00 p.m. should also be deemed to be served on

the following day.

The provisions of Rule 21a allowing service by FAX may

result in appellate briefs being served on opposing parties by
FAX. To me, this is unacceptable. A 60 to 70 page FAX document
is unwieldy and generally unworkable. May I suggest that
Tex.R.App.P. 74(q) regarding service of briefs be amended to

require service of one or two copies of briefs bound in the same

manner as those filed with the Court. This would be helpful if

for no other reason than to inform opposing counsel of the color

of binding to be avoided.

Finally, I would like to suggest that summary judgment Rule
166a(c) be amended to require the filing party to serve briefs

upon the adverse party and the Court no later than forty-eight

J

Pg000374



I

I

i
I

I

t
I

I
a

I
^
I

I

I
I
I

Rules Advisory Committee

September 7, 1990

Page 2

1,48) hours prior to the time of the hearing. The common practice

is now for the mov=ng party to file a "bare bones" motion and

then to bring a brief with them to the hearing. This can provide

the moving party with an unfair advantage if the Court allows the

consideration of the brief over the adverse party's objections,

particularly since the brief serves to answer the adverse party's

response and opposing affidavits.

Thank you for your consideration of these matters. If I may

clarify my comments and suggestions in any way, please do not

hesitate to contact me and I will gladly do so.

Sincerely yours,

BAP/jc

BAP.L2

^kK
ruce A. Pauley

`7
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A PROFESSIONAL CORPORATION

ATTORNEYS AT LAW

March 14, 1990

Mr. Luke Soules

Soules & Wallace

Republic of Texas Plaza,

10th Floor

175 East Houston Street

San Antonio, Texas 78205

Re: Texas Summary Judgment Procedure

Dear Mr. Soules:

.
t

I have enclosed a copy of an article you may have read

in a recent Texas Bar Journal concerning Texas summary
judgment practice. I agree whole heartedly with the author

of the article. Texas summary judgment practice nowhere

nearly lives up to its potential, nor to what the drafters

of the rule intended, and I think that some of the

recommendations made by Mr.. Livesay should be considered by
the Supreme Court.

This is to request that you urge these recommendations

for consideration by the rules committee in its

deliberations on changes in the Texas Rules of Civil
Procedure.

Thank you for your work on that committee and for your
consideration of this issue.

Sincerely yours,

ECM\cz\Soules.ltr

Enclosure
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March 14, 1990

Mr. Luke Soules

Soules & Wallace

Republic of Texas Plaza,

10th Floor

175 East Houston Street

San Antonio, Texas 78205

Re: Texas Summary Judgment Procedure

Dear Mr. Soules:

I have enclosed a copy of an article you may have read

in a recent Texas Bar Journal concerning Texas summary

judgment practice. I agree whole heartedly with the author

of the article. Texas summary judgment practice nowhere

nearly lives up to its potential, nor to what the drafters

of the rule intended, and I think that some of the

recommendations made by Mr. Livesay should be considered by

the Supreme Court.

This is to request that you urge these recommendations

for consideration by the rules committee in its

deliberations on changes in the Texas Rules of Civil

Procedure.

Thank you for your work on that committee and for your

consideration of this issue.

Sincerely yours,

ECM\cz\Soules.ltr

Enclosure

Edgar CQ Morrison, Jr.
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MORGAN TALBOT

J.

Mr. Luther H. Soules, III

Soules & Wallace

Tenth Floor, Republic of Texas Plaza

175 East Houston Street

San Antonio, Texas 78205

Re: Reform of Tex. R. Civ. P. 166a

Dear Sir:

Cindy Malone of Judge Shannon's firm suggested I write to

you concerning reform of Tex. R. Civ. P. 166a. As you probably

know, my views on the current deficiencies of the summary

judgment rule were published in the February edition of the Texas

Bar Journal. Apparently, I have struck a nerve with other

lawyers around the state, several of whom have written and agreed

with me.

To provide additional support for my pleas for reform,

enclosed herewith please find a copy of the draft of my article

with the supporting legal authorities. These authorities were

deleted at the request of the Bar Journal in order for the

article to be published. They also provided authority for the

problems I state in the article.

I sincerely hope the article sparks debate. Several

lawyers, including Cindy and I believe reform is definitely

needed in this area.

Sincerely,

EWERS & TOOTHAKER

KCL/ sgm

Enclosure

cc: Cindy Malone (w/o enc.)
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orders are reviewable after a trial on the merits, such as denial of a

special appearance,10/ denial of a motion to transfer venue.l1/ and various

discovery orders, such as failure to require the production of discovery,12

or the granting or denial of sanctions.13/ Why should the denial of a
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a frivolous request can be sanctioned under Tex. R. Civ. P. 13.
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of a motion for summary judgment should "freeze" the pleadings, i.e., the

pleadings could only be amended upon obtaining leave of court. Further,

leave of court could only be granted when good cause is demonstrated.



I

EWERS & TOOTHAKER

A Professional Corporation

1111 Nolana

P. 0. Box 3670

McAllen, Texas 78502

(512) 686-3771

*****************************

A Selective Survey, 14 Hous. L. Rev. 854, 854-55 (1977

Schechan, Summary Judgment: Let the Movant Beware,

y

-6- Pg000386
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Logan v. Grady, 482 S.W.2d 313, 322 (Tex.Civ.App.--Fort Worth

1972, no writ); Dyche v. Simmons, 264 S.W.2d 208, 214 (Tex.Civ.

App.--Fort Worth 1954, writ ref'd n.r.e.).

10/ Tex. R. Civ. P. 120a(3); Carpenter Body Works, Inc. v. McCulley,

389 S.W.2d 331 (Tex.Civ.App.--Houston 1965, writ ref'd), cert. denied

382 U.S. 979, 86 S.Ct. 550, 15 L.Ed.2d 469 (1966).

13/ See, Street v. Second Court of Appeals,

716 S.W.2d 638, 639 (Tex. 1986); Larson v. H. E. Butt Grocery Co.,

769 S.W.2d 694, 696-97 (Tex.App.--Corpus Christi 1989, no writ).

14/ See, Denny's Inc. v. Harris, 1988 W.L. 125244 (Tex.App.--Houston

14th Dist.] 1988, no writ) (not published); Ratcliff v. Dickson,

17/ Tex. R. Civ. P. 166a(c); Mark v. Tomoco Equipment Co.,

738 S.W.2d 710, 713 (Tex.App.--Houston [14th Dist.] 1987,

I

-7-
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18/ Tex. R. Civ. P. 166b; see, Morrow v. H.E.B., Inc.,

714 S.W.2d 297 (Tex. 1986 .

21/ See, e.g., Wheeler v. Yettie Kersting Memorial Hospital,

761 S.W.2d 785, 786-87 (Tex.App.--Houston [1st Dist.] 1988,

24/ Celotex Corp. v. Catrett, 477 U.S. 317, 106 S.Ct. 2548, 2555,

91 L.Ed.2d 265 (1986).
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Mr. Luther H. Soules III

Soules and Wallace

Tenth Floor

Republic of Texas Plaza

175 East Houston Street

San Antonio, TX 78205-2230

Dear Mr. Soules:

I
r
I
1

I
I

^

At Justice Hecht's suggestion I am forwarding to you some

information on RICO litigation in state courts that was sent to us

by a Dallas attorney. As you can glean from his letter to Judge

Marshall, Mr. Pezzulli is concerned with avoiding potential

problems for the state court system in handling RICO claims in

light of procedural differences between the Texas and Federal

rules.

I have spoken with Mr. Pezzulli and think I understand why he

feels a statewide order is. imperative, but do not share his opinion

that immediate action is necessary. As a practical matter,

creating more paper when no RICO problem yet exists seems

premature. I am also unconvinced that a problem, if it develops,.

cannot be handled more effectively by local rules, on a county-by-

county basis. As a procedural matter, I think certain differences

between the Texas and Federal rules actually reduce the need for a

statewide standing order. The use of special exceptions and

summary judgments should be'as effective in forcing parties to

narrow issues and to weed out inappropriate claims in RICO cases as

it is in other litigation. Further, although our Rule 13 does not

impose the same duty on lawyers as does Federal Rule 11, Texas Rule.

166 should allow a trial judge to keep enough effective control

over any potentially complex racketeering case on an individual

basis.

Pg000389
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Mr. Luther H. Soules III

February 28, 1990

Page Two

I have informed Mr. Pezzulli only that I have forwarded his
suggestion to you. If I can be of further assistance, please let
me know.

Elana S. Einhorn

Briefing Attorney to

Justice Nathan L. Hecht

(

xc: Justice Nathan L. Hecht

Pq000390
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In this action claims have been asserted under the Racketeer

Influenced and Corrupt Organizations Act ("RICO"), 18 U.S.C.

1961. Plaintiffs must file by August 25, 1989, a RICO case

statement. This statement must include the facts the plaintiffs

are relying upon to initiate this RICO complaint as a result of

the "reasonable inquiry" required by Fed. R. Civ. P. 11. In

particular, this statement shall be in a form vhich uses the

numbers and letters as set forth below, and shall state in detail

and with specificity the following information.

1. State whether the alleged unlawful conduct is

in violation of 18 U. S. C. S;. ,1962 (a) ,(b) ,

(c), and/or (d).

2. List each defendant and state the alleged

misconduct and basis of liability of each

defendant.

3. List other alleged wrongdoers and state the^

alleged misconduct of each.

4. List the alleged victims and state how each

victim was allegedly injured.

5. Describe the pattern of racketeering activity

alleged for each RICO claim. The description

of the pattern of racketeering must include

the following information:

a. List the alleged predicate acts and
the specific statutes which were
allegedly violated;

- 1 -
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b. Provide the datas of the predicate
acts, the participants in the
predicate acts, and a description
of the facts surrounding the
predicate actss

c. If the RICO claim is based on the
predicate offenses of wire fraud,
mail fraud, or fraud in the sale of
securities, the "circuastances
constituting fraud or nistake shall
be stated with particularity.•
Fed. R. Civ. P. 9(b). Identify the
time, place and contents of the

alleged misrepresentations, and the
identity of persons to whom and by
whom the alleged misrepresentations
were made;

d. State whether there has been a--- -
criminal conviction for violation
of the predicate acts;

e. State whether civil litigation has

resulted in a judgment in regard to

the predicate acts;

f. Describe how the predicate acts

form a "pattern of racketeering

activity"; and

g. State whether the alleged predicate

acts relate to each other as part

of a common plan. If so, describe
in detail.

6. Describe in detail the alleged enterprise for

each RICO claim. A description of the

enterpriseshall include the following

information:

a. State the names of the individuals,

partnerships, corporations,.•

associations, or other legal

entities, which allegedly

.constitute the enterprise;

b. Describe the structure, purpose,
function and course of conduct of
the enterprise;

pq000396
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c, state vAathar any dafandants are
amployees, of f icers or diractoss of
the alleged enterprisat

d. :tate whether any defendants are
associated with the alleged
enterprise;

s. State whether you are alleqinq that
the defendants are individuals or
entities separate from the alleged
enterprise, or that the defendants
are the enterprise itself, or
members of the enterprise; and

f. If any defendants are alleged to be
the enterprise itself, or members
of the enterprise, explain whether
such defendants are perpetrators,
passive instruments, or victizs of
the alleged racketeering activity.

7. State and describe in detail whether you are
alleging that the pattern of racketeering
activity and the enterprise are separate or
have merged into one entity.

8. Describe the alleged relationship between the
activities of the enterprise and the pattern

of racketeering activity.• Discuss how the

racketeering activity differs from the usual

and daily activities of the..enterprise, if at

all.

r

9. Describe what benefits, if any, the alleged

enterprise receives from the alleged pattern

of racketeering.

10. Describe the effect of the activities of the
enterprise on interstate or foreign commerce.

11. If the complaint alleges a violation of 18
O.S.C. f 1962(a), provide the following

information:

a. State who received the income

derived from the pattern of

racketeering activity or through

the collection of an unlawful debt;

and

b. Describe the use or investment of

such income.
/

3
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i:. It the oomplaint alleges a violation of is
U.S.C. 1 1962(b), isscribs in detail the
acquisition or aaiacananca of any intsrsst in
or control of the alleged enterprise.

13. If the complaint alleges a violation of 18
U.B. C. 1 1962 (o) ,pmvide the followinq

information:

a. 8tate who is aployad by or
associated with the sntarprisat and

b. 8tate whether the same entity is

both the liable "parson" and the

"enterprise" mder 5 1962(c).

14. If the complaint alleges a violation of 18

U.S.C. S 1962(d), describe in detail the

alleged conspiracy.

15. Describe the alleged injury to business or

property.

16. Describe the direct causal relationship

between the alleged injury and the violation

of the RICO statute.

17. List the damages sustained for which each

defendant is allegedly liable.

18. Provide any additional information that might
be helpful to the court in processing the
RICO claim.

Copies of this RICO case statement must be served on

opposing counsel. Failure to comply with this order will result

in dismissal with prejudice vithout further notice from the

court.

80 ORDERED this day of August, 1989.

ROBERT N. PORTER

CHIEF JUDGE

4
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1ST CASE Of Level 1 printea In FtLL forUt.

No. l8-16SOi The LEXIS pagination of this docuWnt is

sub)ect to chan9e pending release of the ftaal published
version.

1990 U.S. LEXIS 568; 58 U.S.L.M. 3468; 58 U.S.L.M. 4157;

Fed. Sec. L. Rep. (CCM) P94,880

SYLLABUS:

(•17 Petitioners, nonresidents of Maryland who are holders of unpaid

certificates of deposit-t33ugD-Dy-i-faiied'TfaTylamf^avtng3 -and^an-^--- - - -

association, filed a civil action in the Federal District Court against

respondents, former association officers and directors and others, alleging
claims under, Inter alla, the Racketeer Influenced and Corrupt Organizations Act
(RICO), 18 U. S. C. it 1961-1968. The court dismissed the action, concluding,

among other things, that federal abstention was appropriate as to the civil RICO
claims, which had been raised in pending litigation in state court, since state

courts have concurrent jurisdiction over such claims. The Court of Appeals

affirmed.

Held: State court have concurrent jurisdiction over civil RICO claims. The

presumption In favor of such jurisdiction has not been rebutted by any of the

factors identified in Gulf Offshore Co. v. Mobil Oil Corp., 453 U.S. 473, 478.

Pp. 3-12.

(a) As petitioners concede, there Is nothing in RICO's explicit language to

suggest that Congress has, by affirmative enactment, divested state courts of

civil RICO jurisdiction. To the contrary, i 1964(c)'s grant of federal

jurisdiction over civil RICO claims Is plainly [•23 permissive and thus does

not operate to oust state courts from concurrent jurisdiction. P. 5.

(b) RICO's legislative history reveals no evidence that Congress even

considered the question of concurrent jurisdiction, nuch less any suggestion

that Congress affirmative intended to confer exclusive jurisdiction over civil
RICO claims on the federal courts. Petitioners' argument that, because Congress

modeled S 1964(c) after !< of the Clayton Act - which confers exclusive

turisdiction on the federal courts -- it intended, by iaplication, to grant
exclusive federal jurisdiction over f 1964(c) claims is rejected. Sediaa,S. P.

R. L. v. Imrex Co., 473 U.S..<79, and Agency Holding Corp. v. Malley-Duff 6 0

Assocs., 483 U.S. 143, are distinguished, since those cases looked to the

Clayton Act in interpreting RICO without the benefit of a background juridical ^

^ presumption of the type presented here. Pp.

(cl No 'clear incogpatibility' exists between state court jurisdiction and

federal interests. The interest in uniform interpretation of federal criminal
laws, see 18 U. S. C. i 3231, is not inconsistent with such jurisdiction merely

state courts would iredto construe the federal crimes 1 •31 that

_
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54 U.E.L.W. 41571 Fed. ^ec. L. Rep. (CCN) M4,Ei0

constitute RICO predicate acts. Etction 1964(c) claims art not •offenses against

the laws of the United itates,• 1 3231, and do not result in the Imposition of
criminal sanctions. There Is also no significant danger of inconsistent
application of federal criminal law, since federal courts would not be bound by

atate court interpretations of predicate acts, since state courts would be

fuided by federal court interpretations of federal crilinal law, and since any

state court judgments misinterpreting federal criminal lsw would be subject to

direct review by this Court. Moreover, state courts have the ability to handle

the complexities of civil RICO actions. Many cases involve asserted violations
of state law, over which state courts presumably have greater expertise, and it

Mould seen anomalous to rule that they are incompetent to adjudicate civil RICO
claims when such claims are subject to adjudica tion by U.S. 220, 239. Further,
although the fact that RICO's procedural mechanisms are applicable only in
federal court may tend to suggest that Congress intended exclusive federal
jurisdiction, it does not by itself suffice to create a•clea r incompatibility"
with federal interests. [•4] And, to the extent that Congress intended RICO
to serve broad remedial purposes, concurrent jurisdiction will advance rather
than jeopardize federal policies_underlyi!!j_the- statute. Pp. 8-1z.

0'CONNOR, J., delivered the opinion for a unanimous Court. WHITE, J., filed a

concurring opinion. SCALIA, J., filed a concurring opinion, in which KENNEDY,

J., joined.

APPEAL-STATEMENT:

ON WRIT OF CERTIORARI TO.THE UNITED STATES COURT OF APPEALS FOR THE FOURTH

CIRCUIT

JUD6ES:

Rehnquist, Brennan, White, Marshall, Blackmun, Stevens, O'Connor, Scalia,

Kennedy

OPINIONBY: O'CONNOR

OPINION:

JUSTICE O'CONNOR delivered the opinion of the Court.

This case requires us to decide whether state courts have con cu rrent

jurisdiction over civil actions brought under the Racketeer Influenced and

Corrupt OrganiZations Act (RICO), Pub. L. 91-452, Title IX, 84 Stat. 941, as

amended, 18 U. S. C. fi 1961-1968.

I

/

^

0
0
0

0
0

Brandenburg v. Seidel, 859 F. 2d 1179, 1181-1183 ( CA4 1988) ( reviewing history

of Maryland's savings and loan crisis). Petitioners are nonresidents of Maryland
who hold unpaid certificates of deposit issued by Old_Court. Respondents are the

former officers and directors of Old Court the former officers and directors

The underlying litigation arises from the failure of Old Court Savings &

Loan, Inc. (Old Court), a Maryland savings and loan association, and the
attendant collapse of the Maryland Savings-Share Insurance Corp. (MSSIC), a

state-chartered nonprofit corporation created to insure accounts in Maryland

savings and loan associations [•5] that were not federally insured. See
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Si U.E.L.W. 41571 Fed. ^ec. L. Rep. tCOa M4,Ei0

of MSSIC, the law firm of Old Court and MSSIC, the aco01Mtin9 flra of Old Court,

and the gtate of Marlrland Deposit Insurance Fund Corp., the atate-created
succtssor to MSSIC. petitioners allege various state IN causes of action as
well as claies under the Securities Exchange Act of 193s (Exchange Act), 48

Stat. s81, 1S U. S. C. 1 78a it seq., and RICO.

The District Court granted respondents' aotion to disaiss, concluding that

petitioners had failed to state a claim under the Exch"c Act and that, because

statt courts have concurrent jurisdiction over civil RICO claims, federal
abstention was appropriate for the other causes of action because they had been

raised in pending litigation in state court. The Court of Appeals for the Fourth
Circuit affirmed. 865 F. 2d 595 (1989). The Court of A}peals agreed with the

District Court that the (•6) Old Court certificates of deposit were not

•securities' within the meaning of the Exchange Act, see 15 U. S. C. I
78c(a)(10), and that petitioners' Exchange Act claias were therefore properly

dismissed. 865 F. 2d, at 598-599. The Court of Appeals Wrther held, in reliance

on its prior decision in Brandenburg v. Seidel, supra, that 'a RICO action could

be instituted in a 3tate court and that -tlarylan9's aWmAensixe-scbene-foc the
rehabilitation and liquidation of insolvent state-chartered savings and loan

associations,' 859 F. 2d at 1191, provided a proper basis for the district court

to abstain under the authority of Burford v. Sun Oil Co., 319 U.S. 315 (1943).6

865 F. 2d, at 600 (citations omitted).

To resolve a conflict among the federal appellate courts and state supreme

courts, ni we granted certiorari limited to the question whether state courts

have concurrent jurisdiction over civil RICO claims. 490 U.S. (1989). We

hold that they do and accordingly affirm the judgment of the Court of Appeals.

ni Compare McCarter Y. Mitchaa, 883 F. 2d 196, 201 (CA3 1989) (concurrent

jurisdiction); Brandenburg Y. Seidel, 859 F. 2d 1179, 1193-1195 (CA4 1988)
(same); Lou v. Belzberg, 834 F. 2d 730, 738-739 (CA9 19e7) (same), cert. denied,

485 U.S. 993 (1988); Simpson Elec. Corp. v. Leucadia, Inc., 72 N. Y. 2a 450, 530

N. E. 2d 860 (1988) (same); Rice Y. Janovich, 109 Wash. 2d 48, 742 P. 2d 1230

(1987) (same); Cianci Y. Superior Court, 40 Cal. 3d 903, 710 P. 2d 375 (1985)

(same); County of Cook v. MidCon Corp., 773 F. 2d 892, 905,n. 4,(CA7 1985)
(dictua); Dubroff v. Dubroff, 833 F. 2d 557, 562 (CA5 1967) (civil RICO claims
can •probably• be brought in state court,), with Chivas Products, Ltd. v. Owen,

864 F. 2d 1280, 1286 (CA6 1988) (exclusive jurisdictior.:; VanderWeyst v. First

State Bank of Benson, 425 N. W. 2d 803, 812 (Minn.) (ezpressing •serious

reservations' about assuming concurrent RICO jurisdiction), cert. denied, 488

U.S. (1988). See generally Note, 57 Ford, L. Rev.. 271, 271, n. 9 (1988)

(listing federal state courts in conflict); Note, 73 Cornell L. Rev. 1047, 1047,

n. 5 (1988) (same); Note, 62 St. John's L. Rev. 301, 303, n. 7 (1988) (same).

[*7)

II

We begin with the axiom that, under our federal systee, the States possess

sovereignty concurrent with that of the Federal 6ove nrent, subject only to

limitations iaposed by the Supremacy Clause. Under this system of dual

soverei gnty, we have consistently held that state courts have inherent

authority, and are thus presumptively competent, to adjudicate claims arising
under the laws of the United States. See, e. g., Houston Y. Moore, S Wheat. 1,

25-26 (1810)• Ciaflin v. Houseman 93 U.S. 130 136-1I7 ( 1876); Plaquestnes

ra
tn
0
0
0

0



Tropical Fruit Co. v. llenderson, 170 U.S. S11, 517 (18N)s Charles Iowd ftx Co.

v. Courtney, 348 U.S. S02, S07-S08 (1962)1 iulf Offshore Co. v. 1bbi1 Oil Corp.,
453 U.S. 4^3, 477-478 (1981). As we noted in Claflin, •If exclusive jurisdiction
be neither express nor iaplied, the State courts have ca+current jurisdiction
whenever, by their own constitution, they are competent to take It.,, 93 U.S., at
136; see also OowO fox, supra, at 507-S08 ('Me start with the premise that
nothing In the concept of our federal system prevents state courts from
enforcing rights created by federal law. Concurrent jurisdiction has been a
common phenoaenon In our judicial history, and t•8] exclusive federal court
jurisdiction over cases arising under federal law has been the exception rather
than the rule'). See generally I J. Kent, Commentaries a Aaerican Law •400i The
Federalist No. 82 (A. Hamilton); F. Frankfurter & J. Landis, The Business of the
Supreme Court 5-12 (1927); H. Friendly, Federal Jurisdiction: A 6eneral View
8-11 (1973).

This deeply rooted presumption in favor of concurrent state court

jurisdiction is, of course, rebutted if Congress affirmatively ousts the state

supra, at 137 ('Congress nay, if It see[s] fit, give to the Federal courts

exclusive jurisdiction') (citations omitted); see also Houston, supra, at 25-26.

As we stated in Gulf Offshore:

'In considering the propriety of state-court jurisdiction over any particular

federal claim, the Court begins with the presumption that state courts enjoy
concurrent jurisdiction. Congress, however, may confine jurisdiction to the

federal courts either explicitly or implicitly. Thus, the presumption of
concurrent jurisdiction can be rebutted by an explicit statutory directive, by

unmistakable implication from legislative history, or I•91 by a clear

incompatibility between state-court jurisdiction and federal interests.' 453

U.S., at 478 (citations omitted).

See also Claflin, supra, at 136 (state courts have conarrent jurisdiction

'where It is not excluded by express provision, or by incompatibility in its

exercise arising from the nature of the particular case'). The parties agree

that these principles, which have 'remained unmodified through the years.• Dowd

Box, supra, at 508, provide the analytical framework for resolving this case.

III

The precise question presented, therefore, is whether state courts have been

divested of jurisdiction to hear civil RICO claims 'by an explicit statutory

directive, by unmistakable implication from legislative history, or by a clear

incompatibility between state-court.jurisdiction and federal interests.` 6ulf

Offshore, supra, at 478. Because we find none of these factors present with

respect to civil claims arising under RICO, we hold that state courts retain

their presumptive authority to adjudicate such claims.

At the outset, petitioners concede that there is nothing in the language of

AICO--such less an 'explicit statutory directive'--to suggest that Congress has,

by affirmative [•10] enactment, divested the state courts of jurisdiction to

hear civil RICO claims. The statutory provision authorlting civil RICO claims

provides in full:

Pa
in
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Si U.S.L.M. 61571 Fed. lec. L. Rep. lCOU M4,8s0

•Any person Injured in his business or property by reason of a violation of

section 1062 of this chapter ay sue therefor In any appropriett United States
district court and shall recover threefold the OasaI es IN sustains and the cost
of the suit, including a reasonable attorney's fee. 1N U. S. C. 1 1964(c)

(emphasis added).

This grant of federal jurisdiction is plainly peraissiV9, not aandatory, for
•[t]he statute does not state nor even suggest that such jurisdiction ihall be
exclusive. It provides that suits of the kind described 'dy' be brought in the
federal district courts not that they must be.' Dowd toi, supra, at 506.
Indeed, '[i]t is black ietter law . . . that the aere grant of jurisdiction to a

federal court does not operate to oust a state court frw concurrent
^urisdiction over the cause of action.' 6ulf Offshore, supra, at 479 (citing

^nited States v. Bank of New York 6 Trust Co., 296 U.S. 463, 479 (1936)).

Petitioners thus rely solely on the second and third factors suggested in

6olf Offshore, arguing that exclusive [•11] federal jurisdiction over civil

RICO actions is established_'1^y_unmistakable_implication from legislative

history, or by a clear iecompatibility between state-court jurisdiction and

federal interests,' 453 U.S., at 478.

Our review of the legislative history,. however, reveals no evidence that

Congress even considered the question of concurrent state court jurisdiction

over RICO claims, such less any suggestion that Congress affirmatively Intended
to confer exclusive jurisdiction over such claims on the federal courts. As the

Courts of Appeals that have considered the question have concluded, •[t]hE

legislative history contains no indication.that Congress ever expressly

considered the question of concurrent jurisdiction; indeed, as the principal

draftsman of RICO has remarked, 'no one even.thought of the issue.'•

Brandenburg, 859 F. 2d, at 1193 (quoting Flaherty, Two States Lay Claim to RICO,
Itat. L. J., May 7, 1984, p. 10, col. 2); see also Lou v. Belzberg, 834 F. 2d

730, 736 (CA9 1987) ('The legislative history provides 'no evidence that
Congress ever expressly considered the question of jurisdiction; indeed, the

evidence establishes that its attention was focused solely on whether 1•121

to provide a private right of action ") (citation omitted), cert. denied, 485

U.S. 993 (1988); Chivas Products Ltd. Y. Owen, 864 F. 24 1280, 1283 (CA6 1988)
('T here is no 'smoking gun' legislative history in which RICO sponsors indicated

an express intention to commit civil RICO to the federal courts'). Petitioners

nonetheless insist that if Congress had considered the issue, it would have

granted federal courts exclusive jurisdiction over civil RICO claims. This

argument, however, is misplaced, for even if we could reliably discern what

Congress' intent might have been had it considered the question, we are not at

liberty to so speculate; the fact that Congress did not even consider the issue

readily disposes of any argument that Congress unmistakably in tended to divest

state courts of concurrent jurisdiction. ro

Sensing this void in the legislative history, petitioners rely, in the

alternative, on our decisions in Sedisa, S. P. R. L. v. Imrex Co., 473 U.S. 479 °

(1985), and Agency Holding Corp. v. Malley-Duff 6 Assocs., 483 U.S. 143 41987), W

in which we noted that Congress modeled t 1964(c) after 14 of the Clayton Act,
15 U. S. C. t 15(a). See Sedima, supra, at 489; Agency Holding, supra, [03]

at 151-152. Petitioners assert that, because we have interpreted /< of the
Clayton Act to confer exclusive jurisdiction on the federal courts, see, e g.,
6eneral Investment Co. v. Lake Shore t M. S. R. Co. 260 U.S. 261, 286-288
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(1922), and because Congress say be presuaed to have ieen aware If and
Incorporated those interpretations when It used si011ar language in RiCo, cf.
Cannon v. University of Chicago, A<1 U.R. 677 694-619 11979) Congress
intended, by taplication, to grant exclusive iederal Jorisdic1ion over claims
arising under 1 1944(c).

This argument Is also flawed. To rebut the presumption of concurrent

,u'isdiction, the question Is not whether any lntent at all Oay be divined from
legislative silence on the issue, but whether Congress In its deliberations may
be said to have affirsatively or unaistakably intended jurisdiction to be
exclusively federal. In the lnstant case, the lack Of any Indication In RICO's
legislative history that Congress either considered or assumed that the
lmportinq of remedial language from the Clayton Act Into RICO had any
urisdictionil Implications 1s dispositive. The 'mere borrowing of statutory
nguage does not Imply that Congress also intended [914] to incorporate all

of the baggage that say be attached to the borrowed language.• Lou, supra, at

737. Indeed, to the extent we Impute to Congress knowledge of our Clayton Act

precedents, It makes Yto2e3r-5Metv 1anmitOg-Of-Clafir-and----
Oowd Sox, under which Congress, had it sought to confer exclusive jurisdiction

over civil RICO claims, would have had every incentive to do so expressly.

Sedisa and Agency Holding are not to the contrary. Although we observe in

Sedisa that '[tlhe clearest current in [the legislative] history [of ! 1964(c)3

is the reliance on the Clayton Act aodel,' 473 U.S., at 489, that statement was

made in the context of noting the distinction between 'private and governmental

actions' under the Clayton Act. Ibid. We intimated nothing as to whether

Coni ress' reliance on the Clayton Act implied any intention to establish

excusive federal jurisdiction for civil RICO. claims, and in Sediaa itself we

rejected any requirement of proving 'racketeering injury,' noting that to borrow

the 'antitrust injury' requirement from antitrust law would 'creat[e] exactly
the problems Congress sought to avoid." Id., at 498-499. Likewise, in Agency
Holding we were [•15] concerned with 'borrowing,' in light of legislative
silence on the issue, an appropriate statute of limitations period from an
'analogous" statute. 483 U.S., at 146. Under such circumstances, we found it
appropriate to borrow the statute of limitations from the Clayton Act. Id., at
152. In this case, by contrast, where the issue is whether jurisdiction Is
exclusive or concurrent, we are not free to add content to a statute via
analogies to other statutes unless the legislature has specifically endorsed
such action. Under 6ulf Offshore, legislative silence counsels, if not compels,
us to enforce the presumption of concurrent jurisdiction. In short, in both
Sediea and Agency Holding we looked to the Clayton Act In interpreting RICO
without the benefit of a background juridical presumption of the type present in
this case. Thus, to whatever extent the Clayton Act analogy may be relevant to
our Interpretation of RICO generally, it has no place in our Inquiry into the
jurisdiction of the state courts.

Petitioners finally urge that state court jurisdiction over civil RICO claims

would be clearly Incompatible with federal interests. Ye noted in 6ulf Offshore
that factors Indicating clear t•161 Incompatibility 'include the desirability
of uniform interpretation, the expertise of federal judges in federal law, and
the assumed greater hospitality of federal courts to peculiarly federal claims.'
453 U.S., at 483-484 ( citation and footnote owitted). Petitioners' prima ry
con tention Is that concurrent jurisdiction is clearly Incompatible with the.

b

0
0
0

0

federal interest in unifor n intretation of federai criminal laws, see 1s

1
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U. S. C. 1 3231, n2 because stste courts aould be rtquired to oonstrYe the

federal oriaes that constitute predicate acts defined aa 'racketeering
activity,' see 18 U. I. C. 81 1%1(1I (t) v (C), and (0). lortitioners predict that
if state courts are permitted to interpret federal criminal statutes, they will
create a body of precedent relating to those statutes and that the federal
courts will consequently lose control over the orderly and uniform development

of federal criminal law.

nZ Title 18 U. S. C. I 3231 provides in full:

'The district courts of the United States shall have original jurisdiction,

exclusive of the courts of the States, of all offenses against the laws of the

United States.

'Nothing In this title shall be held to take away or impair the jurisdiction

of the courts of the several States under the laws thereof.' E•171

We perceive no_'clear incoapatalliW_between the state court jurisdiction

over civil RICO actions and federal interests. As a prelimina ry utter,
concurrent jurisdiction over 1 1964(c) suits Is clearly not incompatible with I

3231 itself, for civil RICO claims are not 'offenses against the lars of the
United States,• 1 3231, and do not result in the Imposition of criminal
sanctions--uniform or otherwise. See Shearson/Aaerican.Express Inc. v. McMahon,

482 U.S. 220, 240-241 (1987) (civil RICO intended to be primarily remedial

rather than punitive).

More to the point, however, our decision today creates no significant danger

of inconsistent application of federal criminal law. Although petitioners'
concern with the need for uniformity and consistency of federal criminal law is

well-taken, see Ableman Y. Booth, 62 U.S. 506, 517-518 (1859); cf. Musser v.
tftah, 333 U.S. 95, 97 (1948) (vague criminal statutes may violate the Due

Process Clause), federal courts, pursuant to i 3231, would retain full authority

and responsibility for the Interpretation and application of federal criminal

laws, for they would not be bound by state court interpretations of the federal

offenses constituting t•18l RICO's predicate acts. State courts adjudicating

civil RICO claims will, in addition, be guided by federal court interpretations

of the relevant federal criminal statutes, just as federal courts sitting in

diversity are guided by state court interpretations of state law, see, e. g.,

Commissioner Y. Estate of Basch, 387 U.S. 456, 465 (1967). State court judgments

nisinterpreting federal criminal law would, of course, also be subject to direct

review by this Court. Thus, we think that state court,adludication of civil RICO

actions will, in practice, have at most a negligible effect on the uniform
Interpretation and application of federal criminal law, cf: Pan-American
Petroleum Corp. v. Superior Court of Delaware, Newcastle County, 366 U.S. 656,
665-666 (1961) (rejecting claim that uniform interpretation of the Natural 6as 10

Act will be jeopardized by concurrent jurisdiction), and will not, in any event, o

result in any more inconsistency than that which a aulti-meabered, aulti-tiered o

federal judicial system already creates, cf. H. J. Inc. v. Northwestern Bell

Telephone Co., 492 U.S. ---, ---, n. 2 (1989) (surveying conflict among federal

^ appellate courts over RICO's 'pattern of racketeering 1•191 activity'

requireaent).

Moreover, contrary to petitioners' fears, we have full faith in the ability

of state cour ts to handle the clexities of civil RICO actio^s, rticularlyj^y, !

N!Yiic LEYnIS IJFYLc
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sina aany RICO cases involve asserted violations of state law, such as state
fraud claias, over which atate courts presuaably have lreater expertise. 3et 18
U. S. C. 1 1961(1)(A) (listin state law offenses ov+stituting predicate acts)i
iulf Offshore, 453 U.S., at 4^4 ( 'State judqes have Oreater ex pe rtise in
applyin9' laws 'whose governing rules are borrowed from statt law')i are also
Sediaa, 473 U.S., at 499 (RICO •has becoae a tool for everyday fraud casts')i
ptA, Civil RICO Report, Vol. 2, No. 44, p. 7 (Apr. 14, 19a7) (54.92 of all RICO
cases after Zedlaa involvtd 'cosmion law fraud' and another 1e.O2 involved either

'nonsecurities fraud• or 'theft or conversion'). To hold otherwise would not
only denigrate the respect accorded co-equal sovereigns, but would also ignore
our 'consistent history of hospitable acceptance of concurrent jurisdiction,'
Dowd Box, 368 U.S., at 508. Indeed, It would see• anosalous to rule that state
courts are incompetent to adjudicate civil RICO suits when we have recently

found [•207 no Inconsistency in subjecting civil RICO claims to adjudication

by arbitration. See Shearson/American Express, 482 U.S., at 239 (rejecting
argument that 'RICO claims are too complex to be subject to arbitration• and
that 'there Is an irreconcilable conflict between arbitration and RICO's

underlying purposes').

Petitioners further note, as evidence of incoapatibility, that RICO's

procedural mechanisms include extended venue and servia-of-procPss provisions
that are applicable only in federal court, see 18 U. S. C. 1 1965. We thinK it
sufficient, however, to observe that we have previously found concurrent state
court jurisdiction even where federal law provided for special procedural
aechanisas similar to those found In RICO. See, e. g., Dowd Box, supra ifinding
concurrent jurisdiction over Labor Management Relations Act i 301(a) suits,
despite federal enforcement and venue provisions); Ibine v. Thiboutot, 448 U.S

1, 3, n. 1 (1980) finding concurrent juriSdiction over 42 U. S. C. 1 1983 suits,

despite federal procedural provisions In 1 1988); cf. Hathorn Y. Lo vorn, 457

U.S. 255, 269 (1982) (finding concurrent jurisdiction over disputes regarding

the applicability of 1 5 of the Voting [+213 Rights Act of 1965, 42 U. S. C.

i 1973c, despite provision for a three-judge panel). Although congressional
specification of procedural mechanisms applicable only in federal court may tend
to suggest that Congress intended exclusive federal jurisdiction, it does not by

itself suffice to create a`clear incoapatibility' withfederal Interests.

Finally, we note that, far from disabling or frustrating federal interests,

'[p3ervitting state courts to entertain federal causes of action facilitates the
enforcement of federal rights.' 6ulf Offshore, 453 U.S., at 478, n. 4; see also
Dowd Box, supra, at 514 (conflicts deriving from concurrent jurisdiction are
'not necessarily unhealthy'). Thus, to the extent tnat Congress intended RICO to

serve broad renedial purposes, see, e. g., Pub. L. 91-452, f 904(a), 84 Stat.
947 (RICO oust 'be liberally construed to effectuate its remedial purposes');
Sedisa, 473 U.S., at 492, n. 10 ('[Ilf Congress' liberal-construction mandate is
to be applied anywhere, it is in 1 1964, where RICO's remedial purposes are most

evident'), concurrent state court jurisdiction over civil RICO claims will
advance rather than jeopardize federal policies underlying the statute. 'V

0[•22l

For all of the above reasons, we hold that state'courts have concurrent

)urisdiction to consider civil claims arising under RICO. Nothing in the

language, structure, le g islative history, or underlying policies of RICO
suggests that Congress intended otherwise. The judgment of the Courts of. Appeals

is accordy Affirmed.

*
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I agree that state courts have concurrent jurisdiction over civil RICO

actions and join the opinion and judgment Of the Court. I add a few words only
because this Court has rarely considered contentions teat civil actions based on

federal criminal statutes aust be heard by the federal ea+rts. As the Court

observes ante, at , the uniform construction of federal criminal statutes is

no insi9nificant matter, particularly because Congress 1as recognited potential
dangers in disuniform construction and has confined jvrisdiction over federal

criminal cases to the federal courts. There is, therefore, reason for caution
before concluding that state courts have jurisdiction aver civil claims related

to federal criminal statutes and for assessing in each case the danger to
federal in terests presented by potential inconsistent 1•231 constructions of

federal criminal statutes.

RICO is an unusual federal criminal statute. It borrows heavily from state

law; racketeering activity is defined in terms of nuaenws offenses chargeable
under state law, 18 U. S. C. f 1961(1)(A), as well as .arious federal offenses.
To the extent that there is any danger under RICO of disuniform construction of
criminal statutes, it is quite likely that the damage mill result from federal

nisunderstanding of the content of state law--a problea, to be sure, but not one
to be solved by exclusive federal jurisdiction. Many of the federal offenses
named as racketeering activity under RICO have close, though perhaps not exact,
state law analogues, cf. Durland v. United States, 161 U.S. 306, 312 (1896),
which construed the federal mail fraud statute, and it is unlikely that the
state courts will be Incompetent to construe those federal statutes. Nor does
incorrect state court construction of those statutes present as significant a
threat to federal interests as that posed by improper interpretation of the
federal antitrust laws, which could have a disastrous effect on interstate
commerce, a particular concern of the federal governrrt. Racketeering [•24]

activity as defined by RICO includes other federal offenses without state law

analogues, but given the history as written until now of civil RICO litigation,

I doubt that state court construction of these offenses will be greatly
disruptive of iaportant federal interests.

There is also the possibility that the state courts will disrupt the uniform

construction of criminal RICO by launching new interpretations of the 'pattern'
and 'enterprise' elements of the offense when hearing civil RICO suits. This

possibility, though not, insubstantial, cf. H. J., Inc. v. Ilorthwestern Bell

Telephone Co., U.S. (1989), is not enough to require exclusive federal

jurisdiction of civil RICO claims. Even though varying interpretations of the
'pattern' and •enterprise' elements of RICO may drastically change the
consequences that flow from particular acts, these variations cannot aake an act
criminal in one court system but blameless in another and therefore do not
iaplicate the care due process concerns identified by the Court ante, at , as
underlying the need for unifora construction of criminal statutes. Moreover, we
have the authority to reduce the risk of, and to set aside, [•25] incorrect

interpretations of these elements of RICO liability.
Pg000407

JUSTICE SCALIA, with whom JUSTICE KENNEDY joins, concurring.



I join the opinion of the Court, addressing the issues before as on the Oisis

argued by the parties, which has included acceptance of the dictum In iulf
Of#shore Co. v. Mobil Oil Corp. 453 U.Z. 473, 479 (19011, that the prisuaption
of concurrent jurisdiction can 6e rebutted by an explicit statutory directivt,
by unmistakable implication from legislative history, or by a clear
Incompatibility between state-court jurisdiction and fNeral interests.18 Ante,
at 4. Such dicta, when repeatedly used as the point of Scparturt for analysis,
have a regrettable tendency to acquire the practical status of legal rules. I
write separately, before this one has become too entrewhed, to note my view
that In one respect it Is not a correct statement of the law, and in another
respect It any not be.

State courts have jurisdiction over federal causes of action not because it

is •conferred• upon them by the Congress; nor even because their inherent powers
permit the• to entertain transitory causes of action arising under the laws of
foreign sovereigns, see, e. g., McKenna v. Fisk, [•26] 1 Now. 241, 247-249
(1943); but because •[t]he laws of the United States are laws in the several

States, and just as auch-43nd iag-0a41e.-ziiliras-,aod_=rSs thereot.3tsz_tti!-,state_
laws are. . . . The two together for• one system of jurisprudence, which

constitutes the law of the land for the State; and the courts of the two
jurisdictions are not foreign to each other ....° Claflin v. Houseman, 93

U.S. 130, 136-137 (1876); see also Minneapolis i St. Louis R. Co. v. Bmbolis,
241 U.S. 211, 221-223 (1916).

It therefore takes an affirmative act of power under the Supremacy Clause to

oust the States of jurisdiction-an exercise of what we of our earliest cases
referred to as the power of congress to withdraw• federal claims from

state-court jurisdiction. Houston Y. Moore, 5 Wheat. 1, 2611820) (emphasis

added). See also Boebolis, supra, at 221 (coricurrent jurisdiction exists •unless

excepted by express constitutional limitation or by valid legislation');

Missouri ex rel. St. Louis, B. 6 M. R. Co. v. Taylor, 266 U.S. 200, 208 (1924)

(•As [Congress] made no provision concerning the rewdy, the federal and the
state courts have concurrent jurisdiction•).

As an original proposition, it t•273 would be eminently prguable that

depriving state courts of their sovereign authority to adjudicate the law of the
land must be done, if not with the utmost clarity, cf. Atascadero State Hospital
Y. Scanlon, 473 U.S. 234, 243 (1985) (state sovereign iMunity can be eliminated

only by •clear statement•), at least expressly. That was the view of Alexander
Hamilton:

'When . . . we consider the State governments and the national governments, as

they truly are, in the light of kindred systems, and as parts of ONE WHOLE, the
inference seems to be conclusive that the State courts would have a concurrent
jurisdiction in all cases arising under the laws of the Union, where it was not
expressly prohibited.' The Federalist No. 82, p. 132 (E. Bourne ed. 1947).

See also 6alveston, H. & S. A. R. Co. v. Wallace, 223 U.S. 481, 490 (1912)

(•[J]urisdiction^is not defeated by iaplication•). Although as early as Claflin, ^
see 93 U.S., at 137, and as late as 6ulf Offshore, we have said that the
exclusion of concurrent state ^urisdiction could be achieved by iaplica tion, the
only cases in which to my knowledge we have acted upon such a principle are
those relating to the Sherman Act and the Clayton Act-^here t•28] the full
extent of our anA

, !YI
is was the less than coopelstate ment that provisions



giving the right to an in the United States District Oeurt 'show tixit [the
rightl is to be exercised onl In a'eourt of the Unitsr States.'• ientral
Invtstaent Co. v. Lake Shore ^ MiChigan Southern R. Co., 240 U.S. 261, 287
(1922) (emphasis added). See also Blumenstock tros. Advertisinq Agency v. Curtis
Publishing Co., 252 U.S. 436, 440 (1920) WflCtua); i rtaW V. iee Richine Co.,
319 U.S. 448, 451, n. 4(1943) (dictua)` 14 thorn v. lororn, 457 U.S. 255, 267,
n. 18 (1962) (dictum). In the standard fieids of exclusive federal jurisdiction,
the governing statutes specifically recite that suit oY be brought gonly' in
federal court, Investment Company Act of 1940, as amended, 84 Stat. 1429, 15
U. S. C. / 80a-35(b) 15); that the jurisdiction of federal courts shall be
'exclusive,' Securities Exchange Act of 1934, as aended, 48 Stat. 902, 15 U. S.
C. I 78aa; Natural 6as Act of 1938, 52 Stat. 833, 15 U. S. C. I 717u= Employee
Retirement Incoee Security Act of 1974, 88 Stat. 1192, 29 U. S. C. ! 1132(e) (1);
or Indeed even that the jurisdiction of the federal courts shall be *exclusive
of the courts of the [9297 States,• 18 U. S. C. 1 3231 ( criminal cases); 28
U. S. C. Of 1333 (admiralty, maritime, and prize cases), 1334 (bankruptcy
cases), 1338 (patent, plant variety protectiont and copyright cases), 1351
(actions against consuls or vice consulsoy foreign StatesY, 1355 -[actfV+1;-for---=-
recovery or enforcement of fine, penalty, or forfeiture incurred under Act of
Congress), 1356 ( seitures on land or water not within admiralty and maritime
jurisdiction).

Assuming, however, that exclusion by implication is pOssible, surely what is

^ required Is Implication in the text of the statute, and not aerely, as the
' second part of the 6ulf Offshore dictum would permit, through •unmistakable
^ implication from legislative history.• 453 U.S., at 478. Although Charles Dowd

^ Box Co. v. Courtney, 368 U.S. 502 (1962) after concluding that the statute •does
not state nor even suggest that [federall jurisdiction shall be exclusive,' Id.,

at 506, proceeded quite unnecessarily to examine the legislative history, it did
so to reinforce rather than contradict the conclusion It had already reached. We

^ have never found state jurisdiction excluded by •unaistakable isplication' from

legislative history. It is perhaps harmless 1•301 enough to say that it can
be, since one can hardly imagine an 'iaplication from legislative history' that

^ is •unaistakable'--i. e., that demonstrates agreement to a proposition by a
majority of both Houses and the President--unless the proposition is embodied in
statutory text to which those parties have given assent. But harmless or not, it
is simply wrong in principle to assert that Congress can effect this affirmative

^ legislative act by simply talking about it with unmistakable clarity. What Is
needed to oust the States of jurisdiction Is congressional action ( i. e., a
provision of law), not merely congressional discussion.

, It Is perhaps also true that i npiied preclusion can be established by the

fact that a statute expressly mentions only federal courts, plus the fact that
^ state-court jurisdiction would plainly disrupt the statutory scheme. That is

conceivably what was want by the third part of bulf Offshore dictum, •clear
incompatibility between state-court jurisdiction and federal interests.• 453
U.S., at 478. If the phrase is interpreted more broadly than that, however--if

^ it is taken to assert some power on the part of this Court to exclude °
state-court jurisdiction when systemic 1*317 federal interests make In
undesirable--it has absolutely no foundation in our precedent.

6ulf Offshore cited three cases to support its 'incoapatibility formulation.
The first was Dowd Box, supra, at 507-508, which contains nothing to support any
•i

V,c
atibility' rinci leexce t a uotation from the second case 6ulf

® C 9
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Offshore cited, Clstlin. Indeed, to response to the argument that •to]nly the
federal udiciar1^ ... posstsses rett^ the familiarity with federal labor
leg islation and the aonolfthic judicial = sta ntcessary• to tlaborate a
eoFierent aYstn of national labor Las, t^ Dowd Sox opinion said: •Yhattver the
oerits of this argument as a aatter of policy we find nothing to iAdicatt that
Congress adopted such a policy in toacting 1W.• 36e U.S., at 507. The second
cast cited as Cltflin, which said tlyt concurrent jurisdiction exists •whert it
is not excluded by express provisian or by Incompatibility in its exercise
arising from the nature of the partlcular case.' 93 U.S., at 136. The subsequent
Iiscussion aakts it entirely clear, howcver, that what the Court aeant by
•incompatibility in Its exercise arising from the nature of the particular qse•
as that the particular t•32] statute at issue iapliedly excluded state-court
^urisdiction. •Congress,• the Court said, •aay, if it sees fit, give to the
ederal courts exclusive )urisdictia+,• which It does 'sontimes ... by
express enactment and sometimes by implication.• Id., at 137. The third case
cited, 6arner v. Teamsters, 346 U.S. 485 (1953), had nothing to do with
state-court jurisdiction over a federal cause of action. It held that the
National Labor Relations Act, whose express provision that the jurisdiction of
the National Labor Relations Board shall be exclusive had already been held to
prevent federal courts from assuaing primary jurisdiction over labor disputes,
see Myers Y. Bethlehem Shipbuilding Corp., 303 U.S. 41, 48 (1938), prevented
state courts as well.

In suN: As the Court holds, the RICO cause of action meets none of the three

tests for exclusion of state-court jurisdiction recited In 6ulf Offshore. Since
that is so, the proposition.that meting any one of the tests would have
sufficed is dictum here, as it was there. In. my view meeting the second test is
assuredly not enough, and meeting the third may not be.
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Thank you for your assistance.
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Very truly yours,

Mr. Luther H. Soules

1500 Frost Bank Tower

100 W. Houston Street

San Antonio, TX 78205

Dear Luther:

Enclosed is a copy of a letter I sent earlier this week' to

Chief Justice Tom Phillips. I would appreciate your letting me

know if there are any proposed changes to Rule 18a, as suggested in

this letter.

CB/djt

Enclosure

Charles Bleil

Pg000421A
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Chief Justice Tom Phillips

Texas Supreme Court

P.O. Box 12248

Austin, TX 78711

October 13, 1993

Re: Proposed Rule Changes

Dear Tom:

1. We would suggest that Texas Rule of Civil Procedure 18a

be amended to allow the late filing of a motion to recuse if it is

grounded on reasons not known or with due diligence knowable until

after the time for filing a motion to recuse has passed. This

would allow for a "good cause for late filing" exception in the

trial courts, just as exists in the appellate courts currently (see

TEx. R. APP. P. 15 (a).

2. The second suggested change concerns Rule 166b. We
believe that 166b should be amended so that when an expert witness

is designated by a party to a suit, then any party ought to be

allowed to call that witness to testify at trial.

Warmest regards,

CB/djt

Charles Bleil

Pg000421B
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5.

b.

6.
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Sincerely,
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17, 1992
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2850 TEXAS COMMERCE TOWER

600 TRAyIg STREET

NOU9TON, TEXAS 77002

(713) 227•6000

919 CONGRESS AVENUE

AUSTIN, TEXAS 78701

(512) 495-6071

December 8, 1992

The Honorable Justice Nathan Hecht

c/o The Supreme Court of Texas

P.O. Box 12248

Austin, TX 78711

FAx (612) 226-1019

I
I
I
I
I
I

Dear Justice Hecht:

I am writing this letter, as you suggested, regarding two

changes or clarifications to the Rules of Civil Procedure that we

discussed at the recent Advanced Evidence and Discovery seminar.

I would greatly appreciate the Court and the Rules Committee

considering the following issues:

1. Does the requirement of supplementation contained in Rule
166b apply to depositions? During the recent seminar, three
speakers took the position that depositions should be supplemented

like all other discovery, although all three acknowledged that the

rules were unclear and that there is little, if any, case law on

point. But see Foster v. Cunningham, 825 S.W.2d 806 (Tex.App.--
Fort Worth 1992).

I can think of forceful arguments both for and against

supplementation of depositions. Because of the nature of
depositions, in which numerous questions may be asked or not asked,
I personally would lean towards not requiring supplementation.
Such a requirement would become extremely burdensome when

representing corporate parties where many employees or agents may
be deposed, or in cases involving a significant number of experts.
A requirement of supplementation would further increase the cost of
litigation. Leaving my personal preferences aside, clarification

in the rules in either direction would be of great benefit to the

bar, and would eliminate one additional area of discovery disputes.

2. May"a party be asked in interrogatories to describe the

facts known by a "person with knowledge of relevant facts"? This
issue seems to come up in every lawsuit, and no one has been able
to give me a definitive answer. Again, arguments could be made

both for and against allowing such discovery. I personally would

not be in favor of a rule requiring disclosure to the same extent

required for experts opinions, especially as to nonparty or

I
I
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The Honorable Justice Nathan Hecht

December 8, 1992

Page 2

unrelated witnesses. However, a middle ground of permitting

discovery of a witness's connection with.the events or occurrences

involved in the lawsuit would help parties discern the relative

importance of potential witnesses. I would be in favor of such a

clarification to the Rules.

I would hasten to add that although these issues come up quite

frequently in my civil practice, and are often resolved by

agreement, I am not involved in any lawsuits in which such issues

are pending before any court. I offer these thoughts solely in

the interests of increasing the efficiency of the judicial process

and eliminating two areas of frequent dispute. Your consideration

would be much appreciated by at least this member of the Bar.

Sincerely,

obert C. Alden
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July 31, 1991

Mr. J. Ross Hostetter

Weiner & Hostetter

Attorneys and Counselors

8300 Douglas Avenue

Suite 800

Dallas, Texas 75225

RE: Cause No. 90-6985-C
Mickey Calvin
Vs

Cullum Companies

Your File No. 8300.154

Dear Mr. Hostetter:

I am sure you are a nice man. You probably meant no harm by

your letter of July 30. However, I want you to know I have had a

very difficult year. I am not intimidated by your July 30 letter

nor will I be intimidated by a Judge. It is becomming more and

more difficult to practice law with the silly rules we have to

practice under, obviously written by people who never carried a

trial docket. We have the State rules of procedure, we have the

Federal rules of procedure, we have the individual courts' rules,

we have demands now being made upon us by mediators.

One of the silliest tt:ings a lawyer has to do this day and

time is go to a seminar on discovery. It is hard to sit there

and think that you are looking at men over twenty-one years of

age with two degrees talking about the silly, petty, discovery

mess we are now involved in.

I trust you read the recent opinion in American Home
Assurance Company vs Cooper, 786 SW2D 769, 774, where the Court

stated:

"But, this will all come to naught, because we will
soon realize that at the present rate and cost of
discovery, "trial by ambush" was not so bad after all."
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Mr. J. Ross Hostetter -2- July 31, 1991
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BB:bg

cc: Mr. James H. Holmes, III

Burford & Ryburn

Attorneys and Counselors

3131 Lincoln Plaza

500 North Akard

Dallas, Texas 75201

cc: Ms. Pat Robins

Court Coordinator

68th District Court

Dallas County Courthouse

Dallas, Texas 75202
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TELEPMONE(214)855-6800

June 5, 1991

Honorable Nathan L. Hecht

Justice, Supreme Court of Texas
Supreme Court Building

Austin, Texas 78711

Dear Justice Hecht:

Since comment had been invited with respect to the anticipated

effort of the Court to make major revisions in the rules, I had

intended to write you as the liaison member of the Court, with the

request that you express the sentiments of this letter to other

members of the Court engaged in the rule-making process. A recent

article by Tommy Jacks stimulated my latent intentions and produced

this letter.

Mr. Jacks' letter makes a good point. As a defendant, we had

the experience he speaks of in securing a ruling that the plaintiff

was barred from testifying at trial in a personal injury case.

Needless to say, the case settled favorably for the defendant.

However, I did not consider the re ,of t`^e ruling with any great

feeling of satisfaction. Without"'reiterating the arguments made

in Mr. Jacks' open letter, I ould agree^that something needs to

be changed with respect to Rue 166b. /

The problem that I discern in trial practice today is

considerably broader than the application of one of the rules of

civil procedure. The problem relates to unbridled discovery, and
I am not quite sure how to solve the abuse which I perceive. The

scenario of a recent case, however, may be instructive. Discovery

in the case stretched over a period of two-plus years; it was

commenced by an extremely well-heeled plaintiff who had received
a settlement in an earlier case, providing financing for the

pursuit of the remaining defendants. A number of defendants fell

out during the expensive proceedings, and some took bankruptcy.

By the time the case was ready for trial the time and attorneys'

fees for the three remaining defendants approached $1,000,000; the

case can and will be tried for a total expenditure of lawyers' time

of about $200,000. The discovery fee number does not include
enormous travel expenses, hotel charges, document duplication and
similar items producing a room full of paper. Many of the 200

depositions taken involve peripheral witnesses.

This phenomenon, where the cost of pre-trial preparation is
so enormous as compared with the amount of time required to try the

case and also is out of proportion to the amount involved, is not

I
I
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Honorable Nathan L. Hecht

June 5, 1991

Page 2

peculiar to state courts or federal courts. The Federal Rules

probably started the trend of unlimited discovery, and many of the

courts have, by local or individual Judge rules, tried to limit
discovery, as for example, a limit on the number of
interrogatories. Nothing really seems to work, and with the

incentive of billable hours imposed by many firms, and with the

perception that no trial judge will make any effort to limit

discovery either by hours or dollar amount, attorneys on both sides

are inclined to proceed to include everybody from the CEO to the

janitor in their deposition efforts.

If one lawyer is representing General Motors and the other

lawyer is representing Mercedes Benz, perhaps it makes no

difference. What we have done, however, is price not only the poor

out of the range of legal services, but many people who are

relatively well-to-do, whether plaintiff or defendant. The economic

advantage of expensive discovery can belong either to the plaintiff

or to the defendant, and it is used very deliberately as a weapon.

The history of the federal jurisdictional amount is instructive.

It used to be $3,000, it went to $10,000, it is now at $50,000;

there is an amendment to the judicial code which apparently is

being tried on a pilot basis in two or three federal districts,

where the court can impose compulsory arbitration in fights over

cases involving money only, where the amount does not exceed

$100,000.

It is hard to envision a solution without major surgery, akin

to what the federal courts have done. I would assume that the

Supreme Court of Texas cannot take certain steps to improve the

affordability of the judicial system without legislative action,

and perhaps that is what it will eventually come down to. The only

limitation on discovery that would be helpful would be a dollar

type limitation, and so far as I know, that has not been undertaken

by anyone. Also, it might produce an unmanageable administrative

burden for the trial courts.

The only thing that crosses my mind that might be productive

is the combination of a military law proceeding, Article 32, and

mediation, which has caught on very well in the last few years,

In the military system, before a case goes to trial, beginning

immediately after charges are filed, the trial counsel

(prosecution) and defense counsel, get together under the direction

of the Article 32 officer, in a proceeding where every witness and
every allegation is discussed and some discovery is accomplished.

The net result in the military is that a very high percentage of

cases either go to the plea of guilty, or on the other hand, the

charges are dismissed by the convening authority. A mandatory
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Honorable Nathan L. Hecht

June 5, 1991

Page 3

mediation before any discovery is commenced might get the parties

and the lawyers together early on for a dress rehearsal of the

discovery. I have had one experience with mediation, which was

highly successful, and the interesting thing was the fact that my

plaintiff client came out with less money than we might have gotten

on a jury trial, but I think he was completely satisfied that it

was fair. He saw the other side's point of view.

Such a procedure would not be as drastic as the program I

mentioned in the Federal courts where the trial judge can

mandatorily require arbitration, but it might get results in cases

of limited dollar amount, say $50,000 - $100,000.

It is my impression that the people engaged in the mediation

process perhaps will not agree that early mediation is a good idea.

They seem to operate on the theory that discover should be

complete. If thisis a necessary pre-requisite of inediation, then

it will not help on the sizeable pre-trial discovery costs which

burden the system.

There perhaps may be variations which would work. Perhaps the

trial judge could have an early pre-trial session before any
discovery, set some sort of a temporary limit on discovery, in

relation to the amount involved, and then order a mandatory

mediation after some lapse of time, say 90 days from filing.

These suggestions may sound somewhat fanciful, but I can

assure you that litigation is too expensive for the relatively

small claim; the drafters of the Federal compulsory arbitration

experiment who set the number at $100,000, were probably about

right. Below that number a lawsuit in the district court is

ridiculous.

The ancillary benefits of some sort of compulsory early-on

limitation of discovery and enforced mediation would be two-fold:

speedier resolution of disputes and a faster disposition of cases

by the trial courts of this State.

Something in the nature of what I have suggested may be an

idea whose time has not yet come, but it seems to me it is

reasonably close.

RMM:vjp
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January 29, 1991

The Honorable Thomas R. Phillips

Chief Justice, Supreme Court of Texas

P. 0. Box 12248

Austin, Texas 78711

The Honorable Michael J. McCormick

Presiding Judge, Texas Court of Criminal Appeals

P. 0. Box 12308

Austin, Texas 78711

Re: Disclosure of Grand Jury Testimony

512-473-9374

Dear Chief Justice Phillips and Presiding Judge McCormick:

A recent case brought to my attention the need for a state

rule regarding the disclosure of grand jury testimony like

Federal Rule of Criminal Procedure 6. A copy of my order

discussing this problem is enclosed. If the courts cannot

address this need by rule, perhaps we should seek legislation.

I hope you agree with me that we need a rule regarding when

and how grand jury testimony is disclosed.

Very truly yours,

F. SCOTT McCOWN

Judge, 345th District Court

Travis County, Texas

FSM/pc

cc: Counsel in Cause No. 475,134
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NO. 475,134

THERESE HUNTZINGER,

VS.

BEXAR COUNTY and FRED

RODRIGUEZ, DANIEL E.

MAESO, and JAMIE C. BOYD

in their official and

individual capacities.

COpy
IN THE DISTRICT COURT OF

TRAVIS COUNTY, T E X A S

201ST JUDICIAL DISTRICT

ORDER

On the 18th day of December 1990 came on to be heard the San

Antonio Light's First Amended Intervention and Motion to Compel

Disclosure of Court Records. This request concerns grand jury

testimony in an ongoing criminal case and raises difficult

questions about new Texas Rule of Civil Procedure 76a.

I. Facts

This case arises out of Therese Huntsinger's termination as

an assistant district attorney for Bexar County, Texas. As a

result of her termination, Ms. Huntzinger has sued, among others,

the then District Attorney of Bexar County. The case has been

brought in Travis County pursuant' to the special venue provisions

of the Whistleblower's Act. Ms. Huntzinger claims her dismissal

stems from her investigation of witness tampering allegations

involving a prominent San Antonio lawyer, Jack Paul Leon, and a

part-time Leon employee, Joe Navarro.

In 1989, Mr. Leon defended Tina Miranda, who was accussed of

murdering her husband, Andrew Miranda. She was convicted. Leon

and Navarro were subsequently indicted by a BFkJrLC ' tinQ grand

jury for tampering with a crucial witness i^91^^^ ^iJ"a3lkase.
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The charge against Leon was later dismissed by a district

attorney pro tem for lack of evidence. Navarro was convicted and

sentenced to prison. He is appealing his conviction.

Huntzinger claims she was. fired for her persistence in

investigating Leon, a political supporter of the District

Attorney. Her investigation was conducted in conjunction with a

grand jury. The grand jury's records are arguably relevant to

establishing her persistence. As a matter of custom, after a

grand jury's term expires, its records are kept by whatever

attorney representing the state assisted the grand'jury with its

investigation. See Tex. Code Crim. Pro. Art. 20.03 & 20.05. In

this instance, the grand jury's records were kept by the District

Attorney because Ms. Huntzinger, then an assistant district

attorney, assisted with the grand jury's investigation.

On July 2, 1990, the court, after considering plaintiff's

motion to compel and defendants' motion for protective order,

ordered that the District Attorney produce to plaintiff the

following documents from the grand jury investigation:

1. 10/26/86 Grand Jury testimony of Pat Maloney, Jr.

2. 10/21/88 Grand Jury testimony of Joe Navarro.

3. 10/21/88 Grand Jury testimony of Connie Pena.

4. 10/21/88 Grand Jury testimony of Richard Lucio.

5. 10/21/88 Grand Jury testimony of Melissa Pena Lucio.

6. 08/10/89 Grand Jury testimony of Joe Navarro.

7. Notes regarding R. Lucio Grand Jury testimony.

8. Internal memorandum (no date).

I
I
I
I
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9. Investigatory files (entitled):

a. Inquiries-status (Vitale) G.J. Navarro.

b. Subpoenaed bank records-Navarro.

c. Subpoenaed bank records-R. Lucio.

d. Subpoenaed personal file-Joe Navarro.

The court order provided that the documents would be used by

counsel only for purposes of the lawsuit; only two copies would

be made; and the copies in plaintiff's possession were to be

shown only to counsel for plaintiff, plaintiff, or necessary

witnesses. All copies were to be returned at the conclusion of

the litigation. By its motion, the Light seeks access to these

documents pursuant to Texas Rule of Civil Procedure 76a.

II. Applicability of Rule 76a

The court must first determine whether Rule 76a applies to

this case. For three independent reasons, the court holds that

it does not.

A. Grand Jury Records Are Not Court Records

Rule 76a only applies to "court records." The rule has a

specific definition of court records. Court records are all

documents filed in connection with a civil case with three

exceptions. Grand jury records fall within exception (2):

"documents in court files to which access is otherwise restricted

by law." The law that otherwise restricts access to grand jury

records is Article 20.02 of the Texas Code of Criminal Procedure.

It provides that the "deliberations of the grand jury shall be

kept secret."

-3-
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Thus, by law, access to grand jury records is restricted.

The courts have developed an exception to Article 20.02, but this

exception is deliberate and narrow. A litigant must show some

special reason or particularized need for the testimony. See

Torres v. State, 493 S.W.2d 874, 875 (Tex. Crim App. 1973).

Nothing about the history or terms of Rule 76a suggests that it

was intended to expand this exception. Thus, Rule 76a does not

apply to this case.

B. Rule 76a is Prospective Only

Furthermore, Rule 76a operates prospectively only. Section

9 provides (emphasis added):

This rule applies to cases already pending

on its effective date only with regard to:

(a) all court records filed or

exchanged after the effective

date;

(b) any motion to alter or vacate an

order restricting access to court

records, issued before the

effective date.

Section 9 could admittedly be clearer, but properly

understood it is a prospective provision. Subdivision (a)

explicitly requires prospective application. By its terms it

says Rule 76a applies only to "court records filed or exchanged

after the effective date [September 1, 1990]."

The question is what subdivision (b) means. Under the

Light's interpretation of the rule, Subdivision (b) authorizes it

,to intervene and move to vacate an earlier order, which motion

must be decided under Rule 76(a). The court rejects this

pg000442
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construction of subdivision (b) because it makes subdivision (a)

meaningless. Under standard principles of construction, both (a)

and (b) are presumed to have logical, consistent, and independent

meaning.

The only logical way to give consistent, independent meaning

to both (a) and (b) is to recognize that the purpose of (b) is to

prevent the court from altering or vacating pre-September 1

protective orders without engaging in the analysis required by

Rule-76a. In other words, what is done is done, but if the court

revisits what is done, it must do so pursuant to Rule 76a.

The Supreme Court undoubtedly realized that many

pre-September 1 protective orders would of necessity be revisited

because they governed both completed and future discovery.

Production would have been made before September 1 and further

production would be contemplated on or after September 1. Under

subdivision (a), parties cannot protect documents filed or

-exchanged after the effective date of the rule merely by relying

upon a protective order that predated the rule's enactment. Thus

the Supreme Court promulgated subdivision (b) in contemplation

of motions by the parties to alter or vacate existing protective

orders. Subdivision (b) seeks to ensure that documents filed or

exchanged after the effective date of the rule are protected only

if the requirements of the rule have been met.

The Supreme Court did not contemplate non-party intervenors

moving under subdivision (b) to vacate previous orders, thus

triggering Rule 76a. The proof of this proposition is a

-5-
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Catch-22. Rule 76a has no application to pre-September 1

protective orders unless application of the rule is triggered by

subdi.vision (b). The Light needs authority to intervene and move

for a pre-September 1 protective order to be vacated. But Rule

76a cannot be the authority for the Light's motion because the

rule does not apply until there is a motion. Catch-22.

This Catch-22 proves the point. Rule 76a applies only if

there is a motion. The Light must have some authority for its

motion. Rule 76a cannot be the authority for the motion because

it only applies if there is a motion. Obviously then subdivision

(b) contemplates only motions by parties to reconsider orders,

which is a prospective act. Thus, Rule 76a has no application in

this case.

C. Retrospective Application Would Work an Injustice

If the court is reading Rule 76a incorrectly and by its

terms it would be applied to this case, then the rule works an

injustice and therefore does not apply. When the Supreme Court

amends the rules of procedure and applies the amendment to

pending cases there are often unforeseen results. Sometimes

those results are unworkable or unjust. Thus, the Supreme Court

has wisely invested in the trial courts the discretion to not

apply a particular amendment on a case-by-case basis if its

application would be infeasible or would be unjust.

Rule 814 provides this authority:

These rules shall . . . govern all

proceedings in actions brought after they

take effect, and also all further

proceedings in actions then pending, except

I
I
I
I
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I
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to the extent that in the opinion of the

court their application in a particular

action pending when the rules take effect

would not be feasible or would work

injustice, in which event the former

procedure shall apply.

See Heid Bros. v. Smiley, 166 S.W.2d 181, 182 (Tex. Civ.

App.--Texarkana 1942, writ ref'd w.o.m.).

Here the injustice is plain. The District Attorney objected

to producing the grand jury testimony. The district attorney pro

tem objected. The appealing criminal defendant objected. None

sought a writ of mandamas, however, because they could abide

production as long as there was a protective order. Thus, they

relied upon the court's order of protection. The court would be

acting unjustly to strip them of that protection now that their

opportunity to seek a mandamus has passed. In these perhaps

unique circumstances, Rule 76a should not be applied.

III. Jurisdictional Questions

As previously discussed, under Article 20.02 of the Texas

Code of Criminal Procedure, the "deliberations of the grand jury

shall be kept secret." In spite of this express statutory

provision, courts have ordered grand jury testimony produced in

limited circumstances in both criminal and civil cases. E.g.,

State ex rel. Hightower v. Smith, 671 S.W.2d 32 (Tex.

1984)(witness impeached by introduction of portions of grand jury

testimony was entitled to introduce any portions tending to

explain the apparent inconsistency): Euresti v. Valdez, 769

S.W.2d 575 (Tex. App.--Corpus Christi 1989, no writ)(plaintiff in

malicious prosecution suit alleging defendant maliciously gave

-7-
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false, misleading testimony to a grand jury and leaked

information concerning testimony before a grand jury to media

entitled to grand jury transcript); Smith v. State, 653 S.W.2d

835, 839 (Tex. App.--Corpus Christi 1982), rev'd on other

grounds, (Tex. Crim. App. Sept. 14, 1988, not

published)(production ordered when state used for cross

examination).

But neither our rules or decisions provide much guidance for

when and how grand jury records should be disclosed. The federal

courts have a carefully crafted rule regarding disclosure of

grand jury testimony. See Fed. R. Crim. P. 6(e)(3). We have

nothing but a collection of ad hoc decisions based on special

reasons or particularized need.

Among other problems, our courts have not thought through

two serious jurisdictional questions raised by ordering

disclosure of grand jury testimony. The Texas Supreme Court has

authority to promulgate rules only in civil cases. Grand jury

records are criminal records. If the Rules of Civil Procedure

apply to disclosure of grand jury testimony, then the Supreme

Court might be by rule interfering with the criminal jurisdiction

of the courts. See Wood v. McCown, 784 S.W.2d 126, 127-29 (Tex.

App.--Austin 1990, n.w.h.).

Equally troubling jurisdictionally is whether a district

court in Travis County should be ordering the disclosure of grand

jury testimony relevant to an on-going criminal case in Bexar

County. Under federal procedure, a request for disclosure of

Pq000446

I
I
I

I
I
I
I
I
I
I
I
I
I
I
I
I
I
I



grand jury testimony must be filed in the district where the

grand jury convened. The request may be transferred to the

court in which the need for disclosure arises, but if it is

transferred, the original court sends along its written

evaluation of the need for secrecy. See Fed. R. Crim. P.

6(e)(3); In Re Grand Jury Proceedings, 841 F.2d 1264, 1269-72

(6th Cir. 1988). We have no such provisions in Texas.

The Texas Supreme Court and the Texas Court of Criminal

Appeals, or perhaps the Legislature, need to address this issue

of disclosing grand jury testimony. Without better guidance,

this court hesitates to act.

IV. Request For Disclosure Denied Without Prejudice

Plaintiff and defendants have settled, or all but settled,

this case. The parties have no need for further disclosure of

the grand jury testimony to adjudicate this dispute. The Light

claims a right to disclosure of the testimony. Beyond

considering the application of Rule 76a, this court has not

evaluated that right and does not rule upon it. If the Light is

entitled to disclosure on some basis other than Rule 76a, it may

seek disclosure from the district court in Bexar County. That

court, not this court, is the proper forum to evaluate the

Light's need and weigh it against the need of the district

attorney pro tem and the appealing criminal defendant.

The Light's amended motion is DENIED.

Signed this ^(7 day of January, 1991.

F. SCOTT McCOWN

Judge Presiding
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ROY ANTLEY

DANIEL C. BiTTING

SAM JO.NSON

STEVE MCCONNICO,P

ELIZABETH N. MILLER'

EUGENE M. NETTLES'

J. D. PAGE

800

November 27, 1990

Mr. Luther H. Soules III

Soules & Wallace

10th Floor

Republic of Texas Plaza

175 E. Houston Street

San Antonio, TX 78205-2230

PAGE MEETON

O. COUNSEL

Re: Tex.R.Civ.P--166b--Proposed Amendment

Dear Luke:

Very truly yours,

Steve McConnico

SMc:jdk

cc: Richard Tulk
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Mr. Stephen E. McConnico

SCOTT, DOUGLASS & LUTON

600 Congress Avenue'

15th Floor

Austin, Texas 78701

RE: Discovery Rules

Dear Steve:

November 14, 1990

I am in a case where there are five parties with numerous

experts. Everyday I get a set of supplemental interrogatory

answers from one party identifying more fact and expert

witnesses. I then send out a supplement naming the same fact and

expert witnesses and two or three days later receive in the mail

three more sets of supplemental answers from other parties

disclosing the same fact and expert witnesses. In all, five sets

of supplemental answers are being filed in this case every time

somebody discloses a new fact witness or a new expert.

It seems to me that the lawyers' lives would be a lot simpler,

their secretary's fingers would be less overworked and there would

be less papers filed at the district clerk's office if Rule

166b(6) and Rule 166b(6)(b) contained provisions to the effect

that persons with knowledge of relevant facts and expert witnesses

designated by one party to a suit shall be deemed to have been

designated by all parties to the suit at the same time and that

the other parties don't have to file supplemental discovery

responses designating witnesses already disclosed by any other

party or former party in the case (except to the extent they deem

it necessary to do so to properly disclose the subject matter an

expert witness may testify to).

It just seems to me that everybody is wasting an awful lot of

time, expense and paper in•lawsuits nowadays duplicating everybody

else's discovery responses and it would be easier, cheaper and

save a lot of trees if the rules provided that designation by one

party constitutes designation by all parties regardless of whether

or not the party that filed the original discovery responses

remains in the case or not.

I am writing to you about this since you are on the Rules

Advisory Committee. If you think the idea has some merit to it,

please pass it to the rules committee for their consideration.

RET:ln

E. TULK
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.June 29, 1990

Supreme Court Bldg.

P. 0. Box ;.2248, Capitol Station

Austin, TX 78711

Dear Judge Hecht,

Enclosed is a copy of an article concerning the recent

amendment to Rule 166b, which will be in The Texas Lawyer in the

next couole of weeks. I have been hearing complaints from

several lawyers about the amendment and the more Pat Hazel and I

discuss it the worse it gets. l think the amendment deserves a

second look and a change before the amendments become effective
in September.

I am working on an article on the Rule 166b ( 3) discovery

privileges as you suggested last winter. I hope to have it

finished this fall. It is certainly an area that is need of
change.

I
I
I
I
I
i
I
I

Enclosure

I
I
I
I
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It's Back! McKinney I is BACK!!!

By Alex Wilson Albright

In June of 1989, I published an article in this space complimenting

the Texas Supreme Court on their opinion in McKinney v. National

Union Fire Insuance Co., 772 S.W.2d 72 (1989) (McKinney II) in

which they reconsidered and withdrew their first opinion in that

case, McKinney I, 32 Tex.S.Ct.J. 306 (April 8, 1989). McKinney II

held that the party requesting discovery, rather than the party

making the objection, had the burden of obtaining a ruling on

objections to discovery requests. As I said then, "The practical

result of McKinney II is that parties may implicitly agree that

certain obvious objections are valid (such as the objection to the

interrogatory requesting identification of trial witnesses), but

are encouraged to request hearings of those objections that fall

within a gray area. Sanctions would be imposed at pretrial

hearings against any party makeing a frivilous objection or

request. Clearly objectional requests and clearly invalid requests

are no longer rewarded."

For the last year, discovery practice under McKinney II has been

working well. It is certainly better than its alternative, set

forth in McKinney I, where the party resisting discovery has the

burden of obtaining a ruling on its objection before trial, or the

objection is waived. The Supreme Court, and its advisory

committees, which drafted the proposed rules, seemed to like

1
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McKinney II: The proposed amendment to Rule 166b(4), published in

the November 1989 Texas Bar Journal codified the Supreme Court's

opinion in McKinney II.

The proposed rule said,

Either an objection or a motion for protective order made by

a party to discovery shall preserve that objection without

further support or action by the party unless the objection

or motion is set for hearing and determined by the court. Any

party may at any reasonable time request a hearing on any

objection or motion for protective order. The failure of a

party to obtain a ruling prior to trial on any obection to

discovery or motion for protective order does not waive such

objection or motion.

Apparently, lawyers and judges were also happy with McKinney II.

From what I have heard, there was little, if any, comment on this

in the public hearings the Supreme Court held on the proposed

rules.

I
I
I
I
I
I
I
I
I
I
I
I

Someone didn't like McKinney II, however. In the last few weeks,

the Supreme Court has published a new version of the amendments to

the Texas Rules of Civil Procedure, to become effective September

1, 1990. The recently released version of Rule 166b(4) is not the '

same as the earlier proposed rule. It has a new provision at the

2
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end:

but, any matter that is withheld from discovery pursuant to

any objection or motion for protective order, whether or not

ruled upon prior to trial, shall not be admitted in evidence

to the benefit of the withholding party absent timely

supplemental production of the matter pursuant to paragraph

6." (emphasis added)

What does this new provision do? At least, it takes us back to the

days of McKinney I. It may, however, be worse.

This provision does make sense when considered in some contexts.

Suppose a party requests the report of an investigation done in

anticipation of litigation, and the opposing party objects to the

request on the grounds that the report consitutes a protected party

communication. If the objection is not ruled upon, and thus

accepted by the requesting party, or sustained by the court in a

hearing, the objecting party should not be able to introduce the

report at trial, unless it is disclosed through supplementation

under Rule 166(b)(6). This situation can be taken care of,

however, and has been, under the current rules.

But what about other, more frequent, situations? Suppose a party

receives an interrogatory asking what documents it intends to blow

up and use at trial? (Yes, I have actually heard of such an

3
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interrogatory.) The party obviously objects on the ground that

the interrogatory requests the work product of an attorney and is

privileged from discovery. Under McKinney II, the party could

proceed to trial without requesting a hearing on the objection,

secure in the knowledge that whatever blowups she wanted could be

used at trial. If the requesting party wanted to pursue the

request, he could request a hearing, but in this case, risk

sanctions for an obviously spurious request. Most likely, the

court would never be bothered with the request or objection.

Under the new rule, however, all of this is changed. If the

parties proceed to trial without a ruling on the objection, the

party that sent the interrogatory can object to the admission of

the blowup into evidence. The rule says that any matter withheld

from discovery pursuant to an objection cannot be used for the

benefit of the withholding party at trial. So the objecting party

must get a ruling on the objection before trial to be sure the

objection is good, and the blowups won't be barred as evidence.

But getting a favorable ruling at a hearing is not enough. The

rule bars the evidence even when the objecting party gets a ruling

on the objection, and the objection is sustained. The only thing

that the objecting party can do to protect herself in this type of

situation is to have a hearing and ask that the judge strike the

discovery request.

The new rule says that the objection alone is sufficient "to

4
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preserve the objection" and a failure to get a ruling "does not

waive such objection." But what does it mean to have the objection

preserved and not waived? Not much. The proviso says that the

objecting party is barred from using the withheld information as

evidence, even if the objection is good, and sustained by the judge

at a hearing. So, an unscrupulous lawyer can make obviously

objectionable requests, in the hopes of barring any responsive

matter as evidence at trial. Certainly, this is not what the

Supreme Court intended by this amendment.

These types of situations occur in every lawsuit. There are

requests that are objectionable because they are overly broad

("produce all documents relevant to your cause of action"), or they

blatently request the lawyer's trial strategy ("identify your trial

witnesses and their testimony"). Anytime an objection is made, the

objecting party will need to request a hearing, get a ruling on the

objection, and have the request stricken to be protected against

possible inability to introduce the withheld information at trial.

The Supreme Court should delete this added proviso from Rule

166b(4). The proviso is written far too broadly. Its result is

simply not fair in all situations. It assumes that the request is

proper, and that the objection, although proper when made, is not

proper if the objecting party seeks to introduce the material as

evidence at trial.

5
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If the Court insists on some type of addition to Rule 166b(4),

however, there are better ways to accomplish what I assume to be

the Court's goal. If there is an objection to evidence upon the

grounds that the evidence was matter requested in discovery, but

withheld upon an objection or motion for protective order, the

trial judge should evaluate the request, the objection, and the

evidence, to determine whether it is appropriate to sustain the

evidentiary objection. This is an unnecessary addition, however,

because the trial courts now make this evaluation when there is an

objection for failure to supplement discovery under Rule 166b(5).

In order to preserve the benefits of McKinney II, and discourage

unneeded hearings to rule on valid objections, the rule should also

state that, at trial, the courts must presume that the objection

is valid unless specifically overruled by a judge at a hearing held

for that purpose before trial. Otherwise, the objecting party

must request a hearing before trial to be certain that she will not

be barred from introducing evidence at trial.

This added provision has created a real problem for lawyers making

valid objections to requests for discovery. The Court has time to

remove it before September 1, and I urge it to do so.

6
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_/14r. Luther H. Soules III

Chairman, Texas Rules of

Civil Procedure Committee

Soules & Wallace

175 East Houston 01000

San Antonio Tx 78205

3

' Re: Suggested Modifications to Texas Rules of Civil Pro&edure

Rules 90, 166b, 167 and 168

I
I
I
I
I
I
I
I
I
I
I

Dear Luke:

I enjoyed your presentation last weelr at the Advanced Civil
Trial Course up in Dallas. I've got several ideas I'd like to
submit for your Committee to look at as modifications to the Texas
Rules of Civil Procedure:

Rule 166b

1. Currently, it is clear that, as to expert witnesses, you

are entitled to discover, in addition to name, address and

telephone number, a summary of the facts and opinions about which

they have knowledge or will testify. As to fact witnesses,

however, the rule only purports to allow discovery of name, address

and phone number, not fact summaries or information about any

impressions or opinions they might have.

Some lawyers are starting to object to supplying even the most

rudimentary summary of facts about which the witnesses have

knowledge, relying on the lack of mention of same in the rule. A

short summary of facts about which they have knowledge should be

explicitly discoverable and would enable lawyers to economically

determine who they need to depose, etc.

Similarly inquiry about any opinions/impressions of fact (lay)

witnesses would probably draw objections on the same basis. Yet

Rule 701, Texas Rules of Evidence expressly permits such lay

opinions under certain circumstances, and they should therefore be

discoverable just as are expert opinions.

Rule 166b should be asended to ezpressly provide that, along

with name, address and telephone nuaber of fact Mitnesses,

discovery may also seek a susaary of facts about which they have

knowledge, and of any lay opinions or iapressions they have.

Pg000461
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August 7, 1990

Justice Nathan Hecht

Supreme Court of Texas

Post Office Box 12248

CaD;toi Station

Austin, Texas 78701

Justice :,ioyd Doggett

Suareme Court of Texas

Post Office Box 112248

Capitoi Station

Austin, Texas 7870I

Mr. Steve McConnico

SCOTT, DOUGLAS & LUTON

600 Congress Avenue

15th Floor

Austin, Texas 78701

Mr har;es F. Herring, Jr.

ONES, DAY, REAVIS & POGUE

301 Congress Avenue

Suite 1200

Austin, Texas 78701

Mr. Luther H. Soules, I-.--

SOULES & WALLACE

175 E. Houston Street

10th Floor

San Antonio, Texas 78205-2230

RE: Proposed Addition to Texas Rule of Civil Procedure 166b

Gentlemen:

Last month I wrote a short letter to Charles Herring voicing

some concerns that I have about the amendment to Texas Rule of

Civil Procedure 166b that will take effect September 1, 1990,

which will nrovide "any matter that is withheld from discovery

pursuant to any objection or motion for protective order, whether

or not ruled upon prior to trial, shall not be admitted in

evidence to the benefit of the withholding party absent timely

supplemental oroduction of the matter pursuant to Paragraph 6."

Chuck suggested that I should write a letter to all of you about

this matter.
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August 7, 1990

?age 3

2.

3. State exact-1y all testimony that will be given by

every witness that you will ca.1l at the trial of

this case. You are notified that any testimony

offered at the trial of this case that is not set

out in detail in vour answer will be objected to

under the Drovisions of Texas Rule of Civyl

Procedure 166b(4).

4. State every bit of evidence, including admissions,

that you may offer at the trial of this case for the

purpose of imneaching Ms. A.

Ir am sure that with a little time to sit around and think of

some reayiy tricky discovery requests, someone will be able to

come uD with a set of extraordinarily oun_ressive discoverv

requests even more objectionable than these and the ones I am

attaching.

I have heard oeoole voice the idea that lawvers won't send

oporessive discovery rearsests to the other side for fear they will

be sanctioned in the form of having to pay attorney's fees to the

other side for its costs in having to file objections and have a

hearing on them (assuming they are not worked out on the telephone

ahead of time). That argument overlooks two things. First, there

are a lot of cases where paying some attorney's fees for the other

side would be monev well s_Dent to obtain the benefit of either

having the other side waive a privilege and produce something in

discovery you weren't entitled to or to obtain the benefit of

being able to keep some of the other side's evidence out at the

time of trial. Secondly, the argument erroneously assumes some

kind of a hearing would be necessary. If I was the lawyer that

had sent the objectionable requests, when I received the

objections : would immediately call up and stipulate they are good

and offer to preoare, sign and file an agreed order sustaining the

objections to avoid having to pay any attorney's fees. (Remember,

while these are objectionable and oooressive requests that I can't

win a hearing on, regardless of the court's ruling the other side

will have to either give me the information or not be able to use

it at trial. I've accomplished my goal by just sending the

request.)

I think the court would have been much better off if it had

promulgated a nretriai order reauirement and a statewide rule on

what has to be in the pretrial order (such as the names of all

peonle who will be called as witnesses; a general summary of the

areas in which they may testify; listing of the exhibits that will

be offered; etc.) . I think this is a much better an_Droach than

writing a rule that encourages each side to think of tricky and

I
I
I
I

I
I
I
I
I
I
I
I
I
I
I
I
I
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August 7, 1990

Page 4

nastv discovery requests to send to the other one in hopes that it

can compei the other side to either waive priviiege or succeed in

exciuding evidence that the other sides offers. ^ think it is

poor ooiicy to adopt a rule that encourages one side to send

oppressive and objectIonaole discoverv requests and then sanctions

the other side when it asserts the priviieges created by law and

the trial court sustains the objection to discoverv. This -simplv

piaces too much power (and temptation) in the hands of the party

framing the discovery requests because the sanction is borne by

the other side. I thinic you have inadvertently inserted another

meat cieaver into the ruies that each side can use to hack and

chop at the other one under the guise of discovery in hopes of

excluding the other party

RcT:in

Enclosures

s witnesses or evidence.
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"Exhibit A"

DOCUMENTS TO BE PRODUCED

(1) All documents and tangible things that have been made or

prepared by any expert who may be called to testify as a

witness in this case. In the event that there is an

expert witness about which you or your attorney have

knowledge, whom you or your attorney cannot positively

aver will not testify, then you are hereby requested

that the factual observations, test, supporting data,

calculations, photographs, and opinions of each such

expert be recorded and reduced to a tangible form and

provided to Plaintiff.

(2) All documents and tangible things that have been made or

prepared for any expert in anticipation of the expert's

trial and/or deposition testimony.

(3) All documents and tangible things that have been made or

prepared by any expert used for consultation purposes

that forms the basis, either in whole or in part, of the

opinion(s) of an expert who may be called as a witness.

(4) All letters and correspondence whatsoever between you

(as that term is defined herein) and any person who may

be called as an expert witness.

(5) All photographs, moving pictures, films, videotapes, and
audio recordings that are connected with or related, in

any way, to this lawsuit.

I
I
I
I
I
I
I
I
I
I

^ (6) All documents and other documentary evidence which you
or your attorney will offer as evidence at the time of ^-^
trial in defense of the claims made the basis of this
lawsuit.

(7) All maps, plats, surveys and reports which you intend to

use as evidence at the trial of this case or which you 4---
or your attorney have obtained for use in any way upon
the trial of such case.

(8) Copies of any written, verbal, recorded, or any other
kind of statement of plaintiff or employees, agents, or
representatives of plaintiff.

(9) All records, recordings, films, videotapes, or other

tangible record of any kind whatsoever concerning any

testing related to this lawsuit about which you or your
attorney are aware.

(10) All diaries, calendars or any other lists or notes kept

Pg000466
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by you regarding or related in any way to the occurrence

in question and/or events thereafter.

(11) All newspaper articles that pertain to or reference the

occurrence in question.

(12) All documents, statements, and communications that

pertain, in any way, to the occurrence in question.

(13) All statements made by persons not a party to this suit,

either written, recorded or otherwise, that pertain to

the occurrence in question.

(14) All published treatises, periodicals, or pamphlets that

you may offer or use in the trial of this case under

Rule 803(18) of the Texas Rules of Evidence.

(15) All formal and informal reports and documents prepared

by an officer or employee of any law enforcement agency

or other governmental agency which pertains, in any way,

to the occurrence in question.

(16) A listing of each person, including name, address, and

telephone number, acting in your behalf who investigated

any part of the occurrence in question.

(17) All employment records pertaining to you, if self-

employed, for the past ten (10);years.

(18) All reports, writings, or other documents rendered by

any witnesses, expert or otherwise, whom you intend to

call at the trial of this case.

(19) All documents which support and/or upon which you will
rely to support your defense in this lawsuit that the
occurrence in question was not caused, in whole or in
part, by the negligence, conduct and/or actions of
Defendant.

(20) All documents which negate or tend to negate, in whole

or in part, your defense in this lawsuit that the

occurrence in question was not caused, in whole or in

part, by the negligence, conduct and/or actions of

Defendant.

(21) All automobile and liability insurance policies held by

you and their declaration pages.

(22) The certificate of title to the automobile which you

were driving at the time of the accident made the basis

of this suit.
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NO.

KRISTEN E. BEAUDETTE X IN THE DISTRICT COURT

PLAINTIFF X

X

VS. X TRAVIS COUNTY, TEXAS

X

JESSICA STARKEY X

DEFENDANT X JUDICIAL DISTRICT

REQUEST FOR PRODUCTION AND INSPECTION

TO Jessica Starkey, Respondent.

Plaintiff Kristen Beaudette, req^.iests that you produce

for discovery under the provisions of Texas Rules of Civil

Procedure 167 the items specified in the paragraphs below, at

the time and place set out herein.

Definitions: As used herein, the following terms

shall have the meaning indicated below:

a. "Person" means natural persons, corporations,

partnerships, sole proprietorships, unions,

associations,,federations or any other kind of entity.

b. "Document" means any printed, typewritten, hand-

written, mechanically produced or otherwise recorded

matter, of whatever character, including but not limited

to letters, purchase orders, memoranda, telegrams,

notes, catalogues, brochures, diaries, reports,

calendars, inter- or intra-office communications,

statements, investigative reports, announcements,

depositions, answers to interrogatories, pleadings,

judgments, newspaper articles, photographs, tape

recordings, motion pictures and any carbon or

photographic copies of any such material if you do not

have custody or control of the original. If any

document requested to be identified was but is no longer

in your possession or control or is no longer in

existence, state whether it is:

1. Missing or lost;

2. Destroyed;

3. Transferred voluntarily or involuntarily to
others, and, if so, to whom; or

4. Otherwise disposed of. In each instance

explain the circumstances surrounding an

authorization of such disposition thereof,

state the approximate date thereof and

Pg000968



I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I

C

describe its contents.

c. "You" and "your" shall mean the party to whom these

questions are directed as well as agents, employees,

attorneys, investigators and all other "persons" acting
for said party.

d. "Statement" includes any written or graphic

statement, any stenographic, mechanical, electrical or

other recording or transcription thereof which is a

substantially verbatim recital of an oral statement

by the person making it and contemporaneously recorded.

e. "Respondent" means all representatives of

Respondent, acting or purporting to act on (his/her/

its) behalf with respect to any matter inquired about in

these requests for production, including but not limited

to, all employees, attorneys, consultants, agents,
adjusters

or any other representatives.

Documents to be Produced:

See Exhibit "A" attached hereto

Objections to Documents: If you object to producing any
requested documents, or if you feel that a court order should

be obtained by this party for such information, please so
state.

Continuina Duty to Supplement: You should be advised

that you are under a duty to supplement your responses to

this Request for Production and Inspection.

Place for Production: The documents are to be produced

at the law offices of Hardesty and Hardin, 1008 Mopac Circle,

Suite 100, Austin, Texas 78746, within fifty (50) - days of
your receipt of this request.

Respectfully submitted,

HARDESTY AND HARDIN

1008 Mopac Circle, Suite 100
Austin, TX 78746

(512) 328-7703

3

.
State Bar Card No.08957400
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Sincerely,
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MART ELLEN BLADE

WILLIAM M. YOES 3

FRANCES BLAIR BETIyEA

KIP KEVIN LAMB

May 1, 1990

Justice Nathan L. Hecht

Texas Supreme Court

Supreme Court Building

P. 0. Box 12248, Capitol Station

Austin, TX 78711

Dear Justice Hecht:

I was one of the attendees at your Dallas presentation to

the SMU Advanced Civil Trial Short Course last Thursday. This

letter is to comment on one of the rule changes which went into

effect last Thursday. Though I have not read the revisions to

Rule 166b as finally adopted, the speakers at the seminar

explained that the intent of the rule change, regarding

objections to discovery, was to provide that either party might

bring an objection to discovery to the court's attention, but

that a party cannot go to trial on its objection and introduce

evidence which would have otherwise been responsive to the

discovery request.

While the rule sounds just and balanced, the procedure which

you and other speakers described lends itself to discovery abuse.

In our area, for example, we have often received requests for

prodIscticn for "all docu:r,ents or tangible things which are

relevant to the subject matter in the pending action whether it

relates to a claim or defense of the parties seeking discovery or

the claim or defense of any other party," or a request for

production of documents and things "which constitute or contain

matters within the scope of Rule 166b." While these requests for

production quote or paraphrase Texas Rules of Civil

Procedure 166b and 167, they are clearly objectionable.

As a practical matter, the attorneys who propound these and

similar requests for production do so out of a fear of

specificity, a fear that they will miss documents that otherwise

would be discoverable, laziness, or to harass. All of the

attorneys know that an overbroad request for production is

objectionable.
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Justice Nathan L. Hecht

May 1, 1990

Page 2

Unfortunately, the rule change encourages overbroad and

harassing requests for production because the responding party,

without producing the documents at least for in camera inspection

or suffering the harassment of a Motion for Protection and

hearing, will be precluded from using any document that nlight

have been produced in response to the objectionable discovery

requests.

There should be some provision in the rule which halts an

abusive discovery request when a clearly objectionable request

for discovery is met by a clearly proper objection. Judicial

economy, the economy of litigation to clients, harmony among

members of the bar, and professionalism are not served by a rule

which allows an abusive discovery request to preclude the

introduction of proper evidence or otherwise harms a harassed

responding party.

Yours truly,

BENCKENSTEIN, OXFORD,

RADFORD & JOHNSON

DANA L. TIMAEUS

DLT/sc
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May 1, 1990

Honorable Nathan Hecht, Chairman

Rules Committee

Supreme Court of Texas

P.O. Box 12248

Austin, TX 78711

RE: Discovery - Texas Style

Dear Justice Hecht:

This concerns problems generated.by Rule 166 b et seq.

The intent of the rules is to provide for trial on the basis of what is

revealed rather than on the basis of what is concealed, and to avoid

trial by ambush. The reverse is often the case.

The rules seem geared toward business litigation growing out of a

relationship between the parties and as towhich the parties have

substantial knowledge of the issues involved.

I am a sole practitioner specializing in defense of automobile accident

litigation. Almost invariably my clients have no knowledge of matters

pertaining to the damage issues. They have no investigation; that is

handled by their liability insurance carrier. Yet they are required to

answer interrogatories concerning matters of which they really know

nothing.

The problem is compounded when supplemental answers signed by the party

are required.

I practice before a multitude of County Courts and District Courts in

nine counties. There is little uniformity on the benches with respect to

various technical discovery issues. Some courts require sworn

Interrogatory answers only when the party has personal knowledge of the

subject matter and can be impeached with his answers. Other courts treat

an unsworn answer to any interrogatory, including supplemental answers,

as no answer at all.

Lawyers spend hours drafting interrogatories and responding to them, not

addressing the equities of the case but instead, setting traps and trying

to avoid them.
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There is considerable dispute with regard to whether a timely objection

to a discovery request removes the duty to respond further unless there

is a hearing on the objection. One school of thought is that a party who

fails to fully answer an interrogatory subject to his own objection does

so at his own peril; that the duty to fully answer is governed by the

propriety of the discovery request itself; that an improper objection to

a proper discovery request is treated as no answer at all unless there is

a hearing.

Our entire judicial system spends entirely too much time wrangling with

such matters. The focus is on the war of technicalities waged by

opposing counsel and not on the real issues. The merits.of the case

become mired in the morass of procedure. The parties become incidental

pawns.

There appears to be little relationship to each other of the various

forms of discovery and related rules of evidence. For example, an

expert's records can be produced in response to a discovery request, his

deposition taken, and his identity declared in response to a pre-trial

order concerning the same. But*_if"he is not identified in interrogatory

answers (or if identified only in an unverified supplemental

interrogatory answer) many courts will not allow his testimony.

A business records affidavit may be timely and properly filed and served

but if the documents are not produced in response to a discovery request

directly addressed to the matter, or if the affiant is not identified in

interrogatory answers as a person with knowledge of relevant facts, many

courts will not allow the business records affidavit to be introduced.

CONCLUSIONS

1. Interrogatories should be directed at the personal knowledge of the

party or that of his servants and employees. A party should not be

required to answer an interrogatory of which neither he nor his true

agents (as opposed to his insurance company investigators) have

personal knowledge.

2. The identity of expert witnesses have no place in interrogatories.

This should be handled by the court pre-trial-order or by a separate

Rule of Civil Procedure requiring designation of experts within a

certain time.

3. Request for Admission should not be directed at ultimate issues. In

any event they should not be used to contravene pleadings. A party

who claims damages due to the negligence of another should not be

asked to admit he was not damaged and that the defendant was not

negligent.
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4. Considerably more discretion should be allowed the bench in

admitting evidence that is technically objectionable due to non-

compliance with strict -interpretation of discovery rules and with

respect to unanswered admissions. This discretion should be quite

broad and overturned only when there was an apparent abuse of

discretion leading to an improper verdict.

5. Emphasis should be on substance over form.

Respectfully submitted,

Pat McMurray

Attorney at Law

State Bar No. 13807700
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February 28, 1990

Re: Proposed Changes to Texas Rules of

Civil Procedure 166b(3)(c) and 168

---------------------------------------

Chambers of the Hon. Nathan L. Hecht, Justice

Texas Supreme Court

P. O. Box 12248 - Capitol Station

Austin, Texas 78711

(512) 463-1348

Dear Justice Hecht:

NEW YORK

LOS ANGELES

In mid-December, I attended a Houston Bar Association

function in which Chief Justice Phillips was the featured

speaker. The Chief Justice indicated the Court had received

some very good feedback from the Bar concerning the Court's

1990 changes to the Texas Rules of Civil Procedure. He
encouraged those attendees who had not responded to do so.

This letter is in response to that request. I addressed this

letter to you as I am told you are the Justice who is

coordinating the changes for the Texas Rules of Civil Procedure.

I have three concerns I wish the Court to consider.

The first concern deals with the proper construction of what

constitutes a "written statement" under TEX. R. CIV.
P. 166b(3)(c)(ii). The second concern deals with a conflict

between TEX. R. EVID. 703--Basis of Opinion Testimony and TEX.

R. CIV. P. 168--Interrogatories to Parties. The third concern
is the need for a new rule that would permit a vocational

rehabilitation expert to examine a party.
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RULE 166b(3)(c) -- WITNESS STATEMENTS

My research indicates that the definition of a witness

statement requires some clarification. Rule 166b(3)(c) defines

witness statements in the disjunctive. The first definition

states a written statement is one "signed or otherwise adopted

or approved by the person making it.,, TEX. R. CIV.

P. 166b(3)(c)(i). This definition is straightforward and

presents no problem.

The second definition does present a problem because

it is ambiguous. The second definition states that a written

statement includes a "stenographic, mechanical, electrical or

other type of recording, or any transcription thereof which is

a substantially verbatim recital of a statement made by

the person and contemporaneously recorded." TEX. R. CIV.

P. 166b(3)(c)(ii) (emphasis added). Neither phrase is defined

by the rule. Neither phrase has been construed by any Texas

court. The ambiguous phrases lead to potential unfairness, as

the following hypothetical illustrates:

P sues D for a tort committed in 1985. Suit

is filed in 1986. In 1987 and 1988, P's

attorney interviews W, a key fact witness

and liability expert. Through the course of

several conferences with W, P's attorney

spends approximately ten hours with W. P's

attorney neither tape records nor video

records any of the interviews. He merely

makes selective notations about the

substance of those interviews. The

notations are contained in two separate

documents. One document is handwritten with

none of the notations in any sensible
order. The other document is an internal

firm memorandum that says "W said . . ." or

"W told me . . . . " Between the two notes,

W's remarks total one hundred words and were

derived from ten hours of conferences.

Since W is a favorable expert for P, P does

not wish to take his deposition.

Unfortunately, W dies suddenly in 1989.

After W's death, D moves the court to compel

production of P's attorney notes of the oral

conferences conducted with W. D claims

counsel's notes constitute witness
statements within the meaning of TEX. R.

CIV. P. 166b(3)(c)(ii), and that the notes

are discoverable under the substantial need

0 4 1 3 0/ 0 4 1 4 0
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and undue hardship provisions of

Rule 166b(3)(e).

The issue is whether selected notations and/or
occasional verbatim recitals constitute "substantially verbatim

recitals" that were "contemporaneously recorded." The
"substantially verbatim recital" language of subpara-
graph (3)(c) was only recently adopted in January 1988 from

FED. R. CIV. P. 26(b)(3). The federal rule, in turn, adopted

the same language from the Jencks Act. 18 U.S.C. § 3500(e)
(1957). Under Texas •law, where a state rule adopts the
language of a federal rule, "it is presumed that [the federal

rule] was adopted in light of the decisions construing it."

Ex parte Odom, 153 Tex. 537, 271 S.W.2d 796, 797 (1953).
Thus, under Odom, a Texas court should look to the federal

court's interpretation of the Jencks Act's use of the phrase

"substantially verbatim recital."

The leading federal case on this point is Palermo v.
United States." In Palermo, the Supreme Court emphasized
that Congress intended a "substantially verbatim recital" to be
the recording of continuous, narrative statements. Id.
at 352. Congress chose the phrase "substantially verbatim
recital" so as to "eliminate the danger of distortion and

misrepresentation inherent in a report which merely selects
portions, albeit accurately, from a lengthy oral recital."
Id. Moreover, the Court stated as follows:

[w]e think it consistent with this
history,?' and with the generally
restrictive terms of the statutory
provision, to require that summaries of an
oral statement which evidence substantial
selection of material, or which were
prepared after the interview without the aid

" 360 U.S. 343 (1959). It is tempting to distinguish
Palermo on the basis that it is a criminal case.
Nevertheless, both the Texas and Federal Civil Rules define the

term "statement" in language that is itself a substantially

verbatim recital of the Jencks Act. Under Odom, the logical
conclusion is that the drafters of the Texas Rules intended to

embrace the reasoning of the Supreme Court and the intent of
Congress. 271 S.W.2d at 797. If the drafters had intended
otherwise, they would have defined the term differently. See
id. Nevertheless, some enlightenment from the Rule would be

beneficial to the lower courts and Bar at large.

i' (Citation omitted).

I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I

0 4 1 3 0 i0 41 40
Pg000478

I



I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I

Chambers of the Hon. Nathan Hecht, Justice

February 28, 1990

of complete notes, and hence rest on the

memory of the agent, are not to be

produced. Neither, of course, are

statements which contain the [attorney's]

interpretations or impressions.

Id. at 352-53 ( emphasis added).

In our hypothetical, none of counsel's notes qualify

as a record of continuous, narrative statements because there

is nothing continuous or narrative about the notes. More

specifically, the longhand notes are nothing more than a

collage of virtually unintelligible words, phrases, and

unrelated sentence fragments. As such, they cannot be
substantially verbatim recitals.-' The second document is

not even an attorney's notes of oral remarks made by W, but is

an internal firm memorandum. The memorandum includes the

mental impressions, conclusions, opinions, and legal theories

of P's counsel. The statements attributable to W are nothing

more than isolated points that counsel chose to summarize.

They are selective notations. The summary is neither
continuous nor narrative. As such, it does not qualify as a

substantially verbatim recital. Palermo, 360 U.S. at
352-358. Expressed another way, counsel's notes contain at

best an occasional recital of what counsel thought W said.

Occasional verbatim recitals do not rise to the level of

substantially verbatim recitals. Cole, 634 F.2d at 867.

Accordingly, such statements are not subject to production.

See id.

In addition, if one compares the time counsel spent

with W to the paucity of words that were reduced to writing, it

is clear that counsel's notes cannot be substantially verbatim

recitals.°' Rather, the notes reflect counsel's "selection

3-' United States v. Cole, 634 F.2d 866, 867 (5th Cir.)

cert. denied, 452 U.S. 918 (1981) (notes containing phrases

and isolated sentences identical to the language used by the

witness were not a substantially verbatim report of the
interview); United States v. Consolidated Packaging Corp.,

575 F.2d 117, 129 (7th Cir. 1978) (original notes, as far as

they are intelligible, are mere longhand words and phrases and

fall far short of coming within the substantially verbatim

recital requirements of the Jencks Act).

4 /

Palermo, 360 U.S. at 355 n.12. In Palermo, the

Supreme Court said that a 600-word summary of a 3-1/2 hour

Footnote continued on next page
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of those items of information deemed appropriate for inclusion

in the memorandum." Palermo, 360 U.S. at 355 n.12; see

also Hickman v. Taylor, 329 U.S. 495, 513 (1947). As

Palermo and Hickman make clear, documents "which evidence

substantial selection of materials should not be produced,"

because of the "danger of distortion and misrepresentation

inherent in a' report which merely selects portions, albeit

accurately, from a lengthy oral recital." Palermo, 360 U.S.

at 352-53; see also Hickman, 329 U.S. at 513. In light of

the above, TEX. R. CIV. P. 166(b)(c)(ii) should clarify what

constitutes a substantially verbatim recital.

Rule 166b(3)(c)(ii) should also clarify its second
requirement that a substantially verbatim recital be
contemporaneously recorded. In applying that requirement to
the facts of our hypothetical, the notes cannot be considered

as contemporaneously recorded because neither summary offers a

firm indication as to when the notes were taken or even when W

made the comments that are reflected in the notes. For
example, suppose the handwritten note had different dates and

that it was not clear which date, if any, reflects when the

notes were taken or when the statements were made. Thus, it is

conceivable that the dates might be dates of future events

mentioned by W during the course of his discussions with P's

attorney. If P's attorney cannot recall the significance of

these dates, and if the notes themselves are at best ambiguous,

it is incongruent to say the notes were contemporaneously
recorded.

With regard to the internal firm memorandum, suppose

that the memorandum does not indicate in any whatsoever when

the remarks attributable to W were made. As such, days, weeks,

or months may have passed between the date of the memorandum

and the dates W made the remarks. W clearly did not wait by

counsel's side as this memorandum was prepared. In fact, one

can reasonably infer that the memorandum represents counsel's

post-interview attempts to reconstruct what W said. The
inference is totally consistent with the fact that the

hypothetical offers no other facts that indicate that there is

°' Footnote continued from previous page

interview, prepared after the conference and consisting of
brief statements of the witness, did not constitute a
substantially verbatim recital. Id. Therefore, under
Palermo, counsel's 100-word summary, which was derived from
several conferences does not constitute a substantially
verbatim recital.
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any additional documentation containing these remarks. The end

result is that Rule 166b(3)(c)(ii) should be modified and

incorporate the Seventh Circuit's policy of prohibiting

disclosure of any documents that were prepared subsequent to an

interview with a witness (i.e., not contemporaneously

recorded), no matter how accurate [the document] may be.,,

Consolidated Packaging, 575 F.2d at 129 (citing Palermo,

360 U.S. at 352-53).

Therefore, I propose that Rule 166b(3)(c) be modified

as follows:

(1) . . . The term "written statements"

includes (i) . . ., and (ii) a
stenographic, mechanical, electrical or
other type of recording, or any
transcription thereof which is a
substantially verbatim recital of a
statement made by the person and
contemporaneously recorded.

(2) A substantially verbatim recital is a

recording of continuous and narrative
statements. Selected notations that
contain phrases or isolated sentences
identical to the language used by the
witness do not constitute a
substantially verbatim recital. A
recording is contemporaneous if it was

made or prepared during the conference

or interview in which the witness made
the oral remarks.

(3) The court shall review IN CAMERA
documents alleged to be witness
statements. The documents shall not be
ordered produced unless the court finds
by clear and convincing evidence that
the documents are witness statements
within the meaning of this rule.

0 4 1 3 O/ 0 4 1 4 0
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new rules that will become effective this summer or later this

year. Please call or write if I may be of further assistance.

Very truly yours,

SAM/bao

Stephen . Mendel
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August 21, 1990

Honorable Nathan Hecht Associate Justice

Supreme Court of

P.O.

Texas^

Box 12248 /

Texas 78711Austin ,

^RE: Change Needed To New Tex. R. Civ. P. 166b(4)
\/

Dear Justice Hecht:

to Texas Rule of Civil Procedure 166b(4), which goes into effect

on September 1, 1990 and will be applied retroactively. Enclosed

is a copy of my 343-page article on "Discovery and Sanctions"

wherein I discuss this rule change at page 272.

In General

The 1990 amendment the subject of my concern is the new third

sentence to revised Rule 166b(4):

The failure of a party to obtain a ruling prior to trial

on any obiection to discovery or motion for 8rotective

order does not waive such obiection or motion; but any

matter that is withheld from discovery pursuant to any

obiection or motion for protective order. whether or not

ruled upon prior to trial, shall not be admitted in

evidence to the benefit of the withholding party absent

timely supplemental production of the matter pursuant to

Daraaranh six.

My concerns are shared by many others. See. e.g., Albright,

Discovery - Now Who's SupBoseo To Object, 6 The Texas Lawyer no.

16 (July 9, 1990), at 22. An analysis follows.

Laudable Intent

I commend the Court for attempting to prevent trial by ambush

by the use of seemingly frivolous objections. Apparently, the rule

was intended to preclude results such as the one reached in

McKinney v. National Union Fire Ins. Co., 772 S.W.2d 72 (Tex. 1989)

(on rehearing). In McKinney, a proper interrogatory requested the

identity and location of all persons with knowledge of relevant

facts. An available objection, otherwise valid on its face (i.e.,

that the request was unduly burdensome and harassing), was used in

a seemingly frivolous fashion to extinguish the responding party's

duty to respond to the interrogatory; therefore, the objecting

party was allowed to call numerous undisclosed fact witnesses at

, pg000983
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trial. The application of the new rule would prevent such "trial

by ambush."

Rule is too Broad and Vague

The problem is, the new rule seems to be too broad and vague

and, I fear, is going to provide a new device for "trial by ambush"

unless it is deleted or substantially amended.

First, note that the rule is all-inclusive. It applies to

"any matter," to all "discovery," and to "any objection,"

regardless of the grounds for the objection.

Second, it applies across the board despite the validity of

any type of objection. The phrase, "whether or not relied upon

prior to trial," can mean only three possible results: (1)

objection is not ruled upon; (2) objection is ruled upon, but is

overruled; or (3) objection is ruled upon and is sustained.

Therefore, a fair reading of the expressed phrase means that even

if the objection is valid (i.e., the request was improper), a pre-

trial order upholding the objection still does not allow the

admission of the protected discovery at trial unless it is produced

at least thirty (30) days before trial under subparagraph 6 of Rule

166b. Thus, the party making the improper discovery request

benefits to the detriment of the party lodging a proper (and,

perhaps, court-sanctioned) objection. At first glance, a rule

which in essence provides that if you are going to use the evidence

at trial, you must produce it to the requesting party despite any

objection, seems fair and promotes a policy of no trial by ambush.

on closer analysis, however, the rule may unfortunately be used as

a new device for "trial by ambush" to be used to the benefit of a

party making an improper discovery request and to the detriment of

the party making a proper objection.

In reviewing the following hypotheticals, remember that the

rule applies to "any objection" and an objection can be based on

at least four grounds: (1) the matter sought is nondiscoverable on

the ground that it is not within the permissible scope of discovery

(e.g., not relevant, fact-witness list, etc.); (2) the matter

sought is nondiscoverable on the basis of an exemption or immunity

(e.g., work-product privilege, privilege against self-

incrimination, etc.); (3) the matter sought is discoverable, but

the requested is unduly vague, burdensome or harassing or invades

certain rights; or (4) the type or form of discovery is improperly

used (e.g., too many interrogatory responses required, use of an

interrogatory to require the production of documents, etc.).
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Example 1: A request for production seeks "all exhibits,

charts and summaries you will offer at trial." The trial court

sustains a timely objection grounded on, inter alia, the work-

product privilege. Under the new rule, all exhibits, summaries and

charts prepared by the attorney would still be excluded at trial

unless they were produced at least thirty (30) days before trial.

Example 2: A request for production seeks "all notes,

records, memoranda, documents and communications that the carrier

contends supports its allegations." Trial court sustains an

objection that the request is "vague, ambiguous, and over broad."

See Loftin v. Martin, 776 S.W.2d 145 (Tex. 1989) (involving exact

hypothetical fact situation). At trial, under the new rule, all

documents would still be excluded unless produced at least thirty

days before trial.

Example 3: Interrogatory: "State any information relevant to

cause of action." The trial court sustains a timely objection on

the grounds that the interrogatory is overly broad. See Lunsmann

v. Spector, 761 S.W.2d 112 (Tex. App.--San Antonio 1988, orig.

proc.). At trial, under the new rule, all information will be

excluded unless produced at least thirty (30) days before trial.

Example 4: Interrogatory: "State the identity and location

of any person with knowledge of relevant facts and, as to each such

person, state (1) whether you intend to call said person at trial,

(2) the subject matter of each such person's testimony, (3) all lay

opinions and impressions of each such person, (4) the facts which

serve as the basis for each said lay opinion, and (5) all other

facts known to said fact witness." (I actually get similar

requests all the time). The trial court sustains an objection to

the request based on the grounds that the request is outside the

permissible grounds of discovery and the request is overly

burdensome, harassing and vague, and based on certain privileges

(e.g., work-product, attorney-client, witness-statement, party-

communication privileges, etc.); however, the responding party is

ordered to list the identity and location of all persons with

knowledge of relevant facts. When called at trial, under the new
rule, virtually no trial testimony is allowed from said fact

witnesses unless the interrogatory was amended to supplement all

of the above-referenced (improperly requested) information at least

thirty (30) days before trial.

Example 5: One set of interrogatories contains seventy (70)

questions (which requires well over seventy (70) responses), and

objection is raised as to the number of responses required. The

Court orders the responding party to answer any thirty (30) of the

seventy (70) questions (or the first thirty (30) questions, etc.).

At trial, one un-answered interrogatory was the "fact witness"

interrogatory or the "expert witness" interrogatory. Under the new

Pg000485
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rule, the fact witnesses and expert witnesses could not be called

unless disclosed thirty ( 30) days before trial.

Example 6: At deposition, a party "takes the 5th," which

objection and refusal to answer are subsequently sustained by the

trial court. However, after a week of trial, the decision is made

to waive the 5th and to offer the testimony. Would this be

admissable under the new rule absent a thirty-day supplementation?

(I realize that special considerations may be involved with

constitutionally based objections).

The hypotheticals could go on. But I submit that under a fair

reading of the express wording of the rule, the properly objected

to, yet undisclosed, matters sought in the above hypotheticals

would not be admissable despite any pre-trial ruling by the Court

sustaining the objection unless produced to the requesting party

at least thirty (30) days before trial. Hopefully, this is not the

intent behind the rule.

Query: Why Object At All?

If this is a fair interpretation of the expressed wording of

the new rule, then why bother to object at all? And, since any

matter is now discoverable absent a proper and timely objection,

discovery requests may become abusive.

ouery: Retroactive ApAlication

This new rule which goes into effect on September 1, 1990,

will apply, at trials tried thereafter, to discovery objections

made in responses to requests for discovery made prior to September

1, 1990. This new rule's contrast with the old rule is undoubtedly

going to cause a great deal of trial by ambush as to cases pending
on September 1, 1990.

One Suggested interpretation

At two discovery workshops at the Advanced Family Law Course

in Houston last week, this issue was analyzed. It is estimated

that 300-500 attorneys attended. It was the general consensus

that, although the above interpretation of the rule did not seem

to be intended by the Court, that a fair readina of the express

wording of the new rule would support the above interpretation.

See also Albright supra.

One suggestion was that the phrase, "whether or not ruled

upon," could be interpreted to mean that if the objection was

sustained at a pre-trial hearing, then the information properly

objected to could be used at trial without prior supplementation.

But even this interpretation was admitted by its proponent to be

pg000486
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a stretching of the rule to reach a supposed logical result based

on pure implication. However, if this interpretation is correct,

then why even have the new sentence, for this interpretation would
be the law without the new rule. Further, if this implied

interpretation is correct, then it clearly switches to the

objecting party the duty to set a hearing and obtain a ruling,

which is contrary to another sentence in Rule 166b(4) and the

McKinney holding.

Suggested remedies ?

Professor Albright in her article cited above suggests that

the trial court could enter an order "striking the request." I

suppose a trial court could also, for example, stay the proceedings

until the requesting party voluntarily withdraws the questionable

request, and so on. But, under any of these remedies, the apparent

intent behind the new rule would be clearly controverted and the
rule rendered a nullity. And certainly the burden would be

switched to the objecting party to request the hearing (which is

contrary to another sentence in Rule 166b(4) and McKinney).

Further, the objecting party would generally need to obtain a

ruling at least forty (40) or fifty (50) days before trial. All

considered, I believe all of the suggested remedies would not be

in compliance with the apparent intent behind the rule.

Possible Amendment to the Rule

My first suggestion is to delete new sentence three in its
entirety. Perhaps add a sentence which states, in essence (as a

reminder), that the Court may impose sanctions under Rule 215 for
any inappropriate or improperly used discovery requestL or
objection. Perhaps limit the new rule only to objections based on

the request being unduly burdensome, harassing, overbroad or an
invasion of rights. Perhaps expressly exclude from the rule

objections based on (1) being outside the permissible scoFe of

discovery and (2) an exemption or immunity. But again, my first
suggestion, to delete the rule all together, seems most
appropriate. Then, under the reasoning of McKinney, if a party

really wants the information, they can seek a motion to compel and
for sanctions.

In the alternative, although I do not personally agree with

this suggestion, if the Court is of the opinion that all parties

should disclose all information they intend to use at trial and to

do so at least thirty (30) days before trial, then please simply

expressly state such a rule to make it clear and simple for the

benefit of the bench and bar (and to avoid a clogging of the
appellant courts).

In any event, I would urge the Court to make some alteration

Pq000487
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Honorable Nathan Hecht

August 21, 1990

Page 6

or clarification to new Rule 166b(4) prior to its effective date

on September 1, 1990.

I write this letter solely on my behalf and not on behalf of

any other person or organization. By copy of this letter, I am

informing other members of the Court and certain members of the

bench and bar of my concern over the new rule. The Court's prompt

consideration of this matter would be most appreciated. Thank you

for your time and attention to this matter.

DRP/la

Enclosures

cc: Other eight justices, Supreme Court of Texas

Luther H. Soules, III

Professor Pat Hazel

Honorable David Peeples

Doak R. Bishop

James N. Parsons, III

James B. Sales

Joe Nagy

John Marks

Tommy Townsend

Terry Tottenham

Kirk Watson

Charles R. "Bob" Dunn

A. Michael Ferrill

Russell H. McMains

Brian F. Egan

William M. Coats

John Dwyre

Robert L. Knauss

Charles Pauly

John B. Turney

Scott T. Cook

Perry J. Radoff

Lawrence R. Mulen

Edward G. Fiorito

Honorable Joe B. Evins

Charles C. High

Forrest Bowers

Doyle Curry

Honorable David E. Keltner, Jr.

Stuart C. Hollimon

Don R. Richards
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Honorable Nathan Hecht

August 21, 1990

Page 7

Robert E. Wilson

Howard Waldrop

Mark F. Howell

Mike Gregory

Howard L. Nations

Tommy Jacks

Richard C. Hile

c:\Can\Lacht21.1et
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June 28, 1990

Mr. Luther H. Soules, III

Soules & Wallace, P.C.

10th Floor

175 E. Houston Street

San Antonio, Texas 78205-2230

Re: Amendments to the Texas Rules of Civil Procedure

Dear Mr. Soules:

The purpose of this letter is to express my concerns

regarding one of the Amendments to the Texas Rules of Civil

Procedure.

Specifically, I am referring to Rule 166b(4) which provides

in part, "[B]ut any matter that is withheld from discovery

pursuant to any objection or motion for protective order, whether

or not ruled upon prior to trial, shall not be admitted in

evidence to the benefit of the withholding party absent timely

supplemental production of the matter pursuant to paragraph 6."

As I read and understand this rule, providing that

applicable discovery requests are made, every matter or thing

which a party wishes to admit in evidence must be produced and/or
identified prior to trial. This could be a very hard rule to
work with.

For example, suppose I am presented with a request for

production which requests "any and all documents and tangible

things which are relevant to this lawsuit." Obviously, I would

have a number of objections to this request for production.

However, pursuant to Rule 166b(4) I will be required to produce

every document or tangible thing relevant to the lawsuit which I

would like to admit into evidence at trial. Perhaps the pretrial

production of trial exhibits is not that significant, but more

distressing scenarios could occur.

As another example, suppose I have been sent and

interrogatory stating, "describe, state and identify each and

every fact relevant to this lawsuit." Again, the interrogatory

is obviously objectionable, but any fact which I desire to be

I
I

I
I
I
I
I
I
I
I
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Mr. Luther Soules

June 28, 1990

Page 2

admitted into evidence at trial must be disclosed prior to trial

pursuant to Rule 166b(4). It would be a great burden indeed to

describe every relevant fact that may be testified to at trial

and could be an even greater burden to do so thirty days before

trial.

It is also my understanding of the Rule that even if a

hearing is held on the objections and they are sustained and/or a

protective order is entered, the supplementation of anything to

be admitted into evidence at trial must still be made pursuant to

Rule 166b(4).

While I do not hold myself out as an expert in interpreting

rules or as a legal scholar, this appears to me to be a

troublesome rule.

If I am mistaken in my interpretation, I would appreciate

any information or explanation that you can give me. If I am not

mistaken, was it really the intent of the persons drafting this

rule to allow situations as discussed above to occur? In effect,

a party could discover every fact or item another party intends

to solicit or use at trial by sending the two discovery requests

used as examples above.

Very truly yoursf

17JTHbm:nc
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Justice Nathan L. Hecht

Supreme Court of Texas

P.O. Box 12248, Capitol Station

Austin, Texas 78711

Re: Revised Rule 166b-4

Dear Justice Hecht,

3

I am sure you have heard enough about the "punitive

provision" of this revised rule by now. I have tried to come

up with a solution. I believe the intent behind the revised

rule is good, but the outcome can be terrible. My worry is an

objection to an interrogatory asking, "What evidence do you

intend to offer at trial?" The right objection is obviously

good, but under the present revised rule an objection at trial

by the interrogating party could prevent introducing any

evidence at all if that bad interrogatory was not answered.

I believe that the following might accomplish what was

intended, follows closely upon language used in another part of

the same rule, and would prevent the accomplishment of my fears:

"***but any matter that is withheld from discovery

pursuant to any objection or motion for protective order

based upon an exemption or immunity from discovery,

whether or not ruled upon prior to trial, shall not be

admitted in evidence to the benefit of the withholding

party absent timely supplemental production of the matter

pursuant to paragraph 6."

time.

Hence, I recommend this change at the earliest possible

cc: Justice Lloyd Doggett

Mr. Luke Soules
2877
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TRCP 166b.

5. Protective Orders. On motion specifying the grounds and

made by any person against or from whom discovery is sought under

these rules, the court may make any order in the interest of

justice necessary to protect the movant from undue burden,

unnecessary expense, harassment or annoyance, or invasion of

personal, constitutional, or property rights. Motions or

responses made under this rule may have exhibits attached

including affidavits, discovery pleadings, or any other '

documents. Specifically, the court's authority as to such orders

extends to, although it is not necessarily limited by, any of the

following:

a. (No change.)

b. (No change.)

c. (No change.)

[d. A trial court shall have continuing iurisdiction beyond

its Plenary power over the merits of a case to rule on motions by

any party or non-party to a case seeking to rescind an order

sealing discovery.]

Pg000999
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ATTORNEYS AT LAW

FOUNTAINHEAD ONE

July 21, 1993

Justice Nathan Hecht.

Chairman

Supreme Court Rules Committee

P. O. Box 12248

Austin, TX 78711

Re: Suggested change in Texas Rules of Civil Procedure

Dear Justice Hetch:

I have just completed drafting Amended Answers to

Interrogatories and Request for Production to be filed 31 days

prior to Trial. The sole purpose of this amendment was to identify

factual and expert witnesses and documents containing relevant

information which had already been designated or identified by

other parties to the same lawsuit. I am quite confident that each

of the attorneys involved in this case is now or has recently been

through the same ritual. The waste in time and paper is enormous

and, I believe, unnecessary.

I would recommend that Rule 166b(6), or perhaps Rule 215.5 be

amended to provide that the identification of a person as someone

having knowledge of relevant facts, or of an expert witness who may

be called to testify at time of Trial, or of a document as

containing relevant information, by any party in answer to

discovery requests by any other party, shall be sufficient to

permit any party to call the witness, or introduce the evidence, at

time of Trial. -

The present practice does nothing to further the legitimate

aims of discovery or to avoid ambush at Trial. Rather, it creates

a procedural trap whereby a party may be denied the right to call

a witness or use a piece of documentary evidence simply because

another party has been dismissed or settled prior to Trial. In

addition, you have the ridiculous spectacle of a party objecting to

the opposing party calling a witness whom the objecting party has

identified as a person having knowledge of relevant facts.

pg000495
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Justice Nathan Hecht

July 21, 1993

Page 2

I appreciate any consideration which might be given to this

suggestion. If I may be of any assistance to the committee in

bringing about this change, I would be pleased to help.

Sincerely yours,

BEA/vfh

Pg000496

I
I

I

I
I
I
I
I
I
I
I
I

I
I
I
I
I
I
I



I
I
I
I
I
I
I
I
I
I
I
i
I
I
I
I
I
I pg0004g7

I



I

3

.

. .

January 25, 1990

Justice Nathan L. Hecht

Supreme Court of Texas
P.O. Box 12248

Austin, Texas 78711

RE: Proposed Rule Changes

1.

60 days.

Judge, the reasons for the above rules are many, but I will

give you only a few.

Further, I talked to a great lawyer a few days ago. This

lawyer is one of the best in this state in my opinion . His

statement: "my whole life revolves around the 30 day rule. I stay

up at night worrvina about the 30 day rule".

Judge, if this is true, why not make it 60 days and not 30.

The fact is, and all lawyers with any experience now know it, is

that the exclusionary provisions of Rule 166b and the cases

interpreting it (i.e. excluding experts or witnesses for failure

to supplement or supplementation within the "30 day rule") have

drastically changed our practice. The Courts are saying: you can

NOT wait any more to disclose experts or witnesses. This did not

use to be the real Texas practice. I can remember the "old days"

when a trial judge would grant a continuance and permit a party to

"supplement" as late as the day of trial and even in major cases.

We have moved far away from this, and properly so. But I
submit that the time is now to make a realistic decision to get to

a realistic number: not 30 days, but a minimum of 60 days prior
to trial.

30 days prior to trial is not enough time. If a party does

bring in a new expert, the depositions can not be set up, the other

party wants new experts etc. The case is put off. Depositions
are noticed. Lawyers are unhappy. Rambo tactics become more
common within the last "30 days". All of this "pressure" is not
necessary. Just back the dates back to, at a minimum, 60 days.

I
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November 28, 1989

Honorable Nathan L. Hecht

P.O. Box 12248

Austin, TX 78711

RE: Comment on Proposed Rules Changes Regarding Discove y

Dear Justice Hecht:

Other matters: Rule 166c. I believe new Rule 166c should be
clarified. The last part of the rule discusses agreement in non-
deposition discovery. The question is whether or not Rule 166c,
if read in conjunction with Rule 11, requires that such an

agreement be in writing, siqned by the parties, and filed with the

court? I believe this should be clarified by the new rules.

pg00p999
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Justice Nathan L. Hecht

Supreme Court of Texas

P.O. Box 12248

Austin, Texas 78711

RE: Proposed Rule Changes

IV. New Rule

A. Finally, I would create a new Rule, let us say "Rule.

166c".

B. This rule would say in essence:

1. A Lawyer files a Motion "Pursuant to Rule 166c" for

Discovery.

2. That is about all that the "Rule 166c Motion" would

say.

3. When a lawyer received a "Rule 166c Motion", the

content of his/her response would be governed by

Rule 166c.

4. Rule 166c would provide that, within 30 days after

receipt of a Rule 166c Motion, the respondent would

provide the following information:

Suggested Content of Statement Reauired by Rule 166c

Within 30 days after receipt of a Rule 166c Request, all

parties shall each serve on each other, and all other involved

counsel a document styled as "Rule 166c Pre-trial Statement of
Witnesses, Experts and Documents".

Such statement shall designate and contain the following
information:

ro
w
0

0
^
0
0

a. The name, address and telephone number of all

persons who have knowledge of relevant facts. The statement shall

designate from this list of people identified those persons that

a party "will probably call" if the lawyer, in the exercise of good

faith, knows that he/she will, in all probability, call that person

as a witness at the time of trial . 30643



b. The name, address and telephone number of all

experts which the party filing the statement may call at the time

of the trial.

c. The name, address and telephone number of every

expert used for consultation who is not expected to be called as

a witness at trial, if the consulting expert's op1 inions or

impressions have been reviewed by a testifying expert.

d. As to each such expert identified pursuant to either

paragraph b or c above the following information shall be stated

in detail:

(1) the subject matter on which the witness is

expected to testify;

the expert;

(2) the mental impressions and opinions held by

(3) a statement of whether the expert has prepared

any report or summary of his opinions or mental impressions;

(4) identification of any document prepared by the

expert or used by the expert on which the expert may rely for any

opinions at the time of hearing or trial.

e. Identify all documents or tangible items which the.

party filing the statement believes at this time that it intends

to introduce at the time of trial or documents which the party

filing the statement believes supports his/her/its claim or

defense. All documents shall be designated which the lawyer

believes that he/she will probably use at trial, that is, any

document that the lawyer, in the exercise of good faith, believes

that he/she will, in all probability, introduce the document at

the time of trial.

By the term "identify", it is intended that a party shall

identify a document by giving the date of the document, a general

description of the contents of the document and the source of the

document where applicable.

By the term "identify", it is intended that a party shall

identify a tangible item by giving a reasonably specific

description of the item so that the Court or opposing counsel can

be put on notice of the character of the tangible item.

f. As to any tangible item which is not a document,

the party identifying the tangible item shall have the duty of

notifying all counsel and unrepresented parties that a tangible

item has been identified but not produced and shall set a

reasonable time and place for the examination and inspection of

the tangible item.

i This language follows the proposed language change

under Rule 166b(e).



g. EACH Rule 166c PRE-TRIAL STATEMENT SHALL BE SIGNED

BY COUNSEL. THIS PROCEDURE SHALL BE CONSIDERED IN LIEU OF

INTERROGATORIES AND REQUEST FOR PRODUCTION INQUIRING AS TO (A)

WITNESSES WITH KNOWLEDGE OF RELEVANT FACTS; (B) EXPERTS WHO MAY BE

CALLED; (C) EXPERTS FOR CONSULTATION WHO WILL NOT BE CALLED BUT WHO

MAY BE RELIED ON BY AN EXPERT WHO MAY BE CALLED; AND (D)

IDENTIFICATION AND PRODUCTION AS TO RELEVANT DOCUMENTS. COUNSEL

NEED NOT OBTAIN THE SIGNATURES OF THE CLIENTS ON THE PRE-TRIAL

STATEMENTS.

On or before 60 days prior to any trial setting in the cause,

this Rule 166c Pre-Trial Statement shall be supplemented.

All parties shall file in the papers of the cause and serve

on counsel this supplementation of the pre-trial statement. This

supplementation shall cover each and every item required in the

pre-trial statement, including persons with knowledge of relevant

facts, experts, identification and production of documents. This

first supplementation of this pre-trial statement should be made

as soon as practical, but in no event later than 60 days prior to

trial. In this supplementation, there is no need or requirement

to list again experts, documents or witnesses who were previously

named by the party.

No witness or expert shall be permitted to testify or document

be introduced unless said witness, expert, or document is properly

identified in timely filed pre-trial statements filed on or before

60 days prior to trial as described in this Order except on leave

of Court and unless the Court finds that good cause exists for

permitting or requiring supplementation not in comyliancewith the

timetable contained in this Rule.

This Rule 166c Motion and Pre-Statement shall not relieve any

party from any duty of disclosure or supplementation which is not

specifically addressed, controlled or imposed otherwise by the

Court or by these Rules.

2
- The purpose here is to conform to the

supplementation requirements of 166b. I have not tracked

the language exactly, but that is the general intent.

Refinements would have to include making it conform to

Rule 166b and to make "Rule 166c" and Rule 166b work

together.

Pg000502
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Judge, the reasons for the above rules are many, but I will
give you only a few.

My New Rule 166c

I am also admitted into the bar of the State of Colorado.

That state passed a Rule which is similar, though even broader,

that the Rule 166c which I am suggesting.

I do not have the time in this letter to argue at length why

such a rule would be helpful. However, I am convinced that it

would be of immense help for the Supreme Court to tell every lawyer

in this state that within 30 days after getting a "Rule 166c"

Motion, a "statement" from the lawyer giving the information which

I have set out about would be reauired and that the content of that

response was something that the lawyers were definite about and

knew exactly what was coming.

If you are at all interested in following up on this

suggestion, I would be willing to do whatever you think is

appropriate to flush out my reasons for this suggestion, the

Colorado experience, a survey of the literature on it etc.

In conclusion, these suggestions are probably not totally new

at all. But I am completely convinced that our Texas practice as

it now stands has much going for it. But we need to get utterly

realistic, and I strongly believe that our current practice of

amending pleading 7 days prior to a trial date and designation of

expert 30 days prior to trial is absurd given the realities of

practice in 1990.

The unpleasant truth is: when a lawyer has to designate

experts and HIRE THEM, and when a lawyer has to finally and truly

amend pleadings, then and sometimes only then do many of us think

about settlement, getting very realistic with our clients about

the cost and probable outcome of this vast litigation process that

we have been involved with.
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Luther H. Soules, Attorney at Law

175 East Houston, 10th Floor

Two Republicbank Plaza

San Antonio, Texas 78205-2230

RE: Suggestion for a proposed change in

the Texas Rules of Civil Procedure

Dear Mr. Soules:

I have a suggestion that may alleviate a constant abuse I see in

regards to Motions to Produce Documents. The normal practice of "rambo

litigators" is to return the response stating that the documents will

be produced at a time convenient to both parties. The attorney

requesting production makes two to three phone calls and sends letters

to the party that has agreed to produce the documents. There never

is a convenient time, but no denial of the request is ever made. Until

the person is threatened with sanctions before the Court, the documents

are not produced. This drives up the cost of discovery and is an

avoidable harassment in the discovery process.

My suggestion is that if the documents are not actually produced

to the party requesting the documents, at the time required, the

party's response must include at least three times when the person

desiring to review the documents may come to observe the documents.

There should be a further provision that the time to review the

documents cannot be restricted to these times. Hopefully, this small

suggestion may make a large change in the abuses of the discovery

process. I submit it for your consideration.

LKO/cca

cc: Frank L. Branson, Attorney at Law

John E. Collins, Attorney at Law

Vester T. Hughes, Jr., Attorney at Law

Honorable Linda B. Thomas

Professor William V. Dorsaneo, III

Kenneth D. Fuller, Attorney at Law

Pg000507

I



I

pq000508

I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I



I
I
I
I
I
I
I

I
I
I
I
I
I
I
I
I

I
I

^Ir. Luther H. Soules III

Chairman, Texas Rules of
Civil Procedure Committee

Soules & Wallace

175 East Houston 01000

San Antonio Tx 78205

3

Re: Suggested Modifications to Texas Rules of Civil Proeedure
Rules 90, 166b, 167 and 168

Dear Luke:

I enjoyed your presentation last wee}r at the Advanced Civil

Trial Course up in Dallas. I've got several ideas I'd like to

submit for your Committee to look at as modifications to the Texas

Rules of Civil Procedure:

meow

The concepts of propounding and objecting to interrogatories
and requests for production, what is and not "correct" versus

objectionable, etc. is one that is consuming a great deal of case
law, rule amendments, and so forth. These matters are also costing
clients a lot of money and taking up a lot of lawyers' time that
could be more productively utilized.

Often a minor alteration in a lawyer's choice of words in
discovery can spell the difference between an objectionable
discovery request and one that is not. Certain types of
information, such as identity of fact witnesses and testifying
experts, key documents, etc. are almost universally the subject of
discovery requests.

The 8uprese Court, through the Coaaittee, should promulgate
a short not of "•generio" interrogatories the basics that get asked
in virtually every case), and a"generia" set of requests for
production of documents (again, the basics), to be appended to
Rules 168 and 167, respectively with the proviso that, if these
discovery items are propounded verbatim they are AR& objectionable
on the investigatory and other privilege grounds.

This concept of a promulgated "form" has precedent For 0.
0

example, the Texas Business Corporation Act contains a form 0

promulgated and appended to the Act, and if you follow that form
0
^

verbatim, your Articles will be approved and filed by the Secretary

of State. Similarly, Article 4590h, which regulates durable powers

of attorney, promulgates therein a form for same which has been
approved by the Legislature as valid.



I

1.

b.

d.

RESPONSES, including any objections,

shall be preceded by the REQUEST to

which the RESPONSE or objection

pertains.

.-I

g.
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W. D. SEYFRIED,

S H A R O N C O O K

REY PEREZ

September 8, 1989

Mr. Luke Soules

Law Offices of Luther Soules, III

175 E. Houston Street, 10th Floor

San Antonio, Texas 78205

Re: Proposed Amendment of Texas Rules of Civil Procedure

Dear Luke:

This letter is written to you in your capacity as a member of

the Supreme Court Advisory Committee for the Texas Rules of Civil

Procedure.

Recently, I have had an occasion to notice and appreciate a

significant difference in procedural response between Rule 168,

T.R.C.P. (Interrogatories to parties) on the one hand, and

Rule 167, T.R.C.P. (Discovery and Production of Documents and

Things for Inspection, Copying or Photographing) and Rule 169,

T.R.C.P. (Requests for Admission), on the other.

Rule 168 (Interrogatories), in an unnumbered paragraph

included under Rule 168.5, provides "Answers to interrogatories

shall be preceded by the question or interrogatory to which the

answer pertains." Much to my surprise, I have discovered that

there is no similar provision in Rule 167 (Discovery and

Production) or Rule 169 (Admissions).

The subject provision contained in Rule 168 regarding

interrogatories is good and makes the record clear. In most

circumstances, unless there has been amended or supplemental answers

or responses filed, the attorneys have to handle only one document

relating to interrogatories and responses. That document contains

both the questions and the answers and/or objections. Because

there is no similar provision in the rules providing for responses

to requests for production (Rule 167) or for requests for admissions

(Rule 169), unless the attorney, as a matter of courtesy, has copied

the particular requests for production or requests for admission in

order that they precede the response or objection thereto (which I

have made it my practice to do), then the attorneys are having to

constantly flip back and forth between the requests for production
or requests for admission and the responses.

3
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Mr. Luke Soules

Law Offices of Luther Soules, III

Page Two

It seems to me that for the sake of consistency and for clarity
of the record, a provision similar to that quoted and found in Rule
168 should be incorporated in Rules 167 and 169. I have included for
your reference copies of Rules 167, 168 and 169, along with the

language which I propose should be added to Rules 167 and 169 to make

them consistent with Rule 168 and which I believe will ultimately

simplify the process.. It may require a bit more of the secretaries

or paralegals in copying the requests for producti.on or requests for

admission that precede the response or objection, but clarity for the

record would be greatly enhanced. It is further my contention that

such a procedure would not unduly overload the filing capacity of the

District Clerks, who seem to not file much of anything anymore anyway.

If there is some reason why the language and change in format I

have suggested for Rules 167 and 169 was not included purposefully,

then I would like to know that reason. If it was merely oversight,

then I believe the language and the slight change in format which I

have suggested should be added to those rules would ultimately save

time and simplify the process. Ultimately, it would save money, as

well.

Please let me hear from you in this regard.

Very truly yours,

TINSMAN & HOUSER, INC.

JFYj r/mlh

Enclosures
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December 8, 1989

Re: Comments Regarding Proposed Amendments

--to-Teaas Court Rules

------- ----------------------------------

Justice Nathan L. Hecht

P. O. Box 12248

Austin, Texas 78711

Dear Justice Hecht:

NEW YORrt

LOS ANGELES

Please consider the following as my personal comments

on the proposed amendments to the Texas Rules of Civil

Procedure and are not to be construed as the comments of this

firm or any of its attorneys:

Rules 167, 168 and 169. The proposed change to Rule

169 gives a Defendant fifty (50) days after service

of the citation and petition to respond to requests

for admission. However, Rules 167 and 168 allow a

defendant fifty (50) days to respond to requests for

production and interrogatories only if such discovery

requests accompany the citation. I have recently

been party to a situation where after the citation is

served, the plaintiff has issued discovery requests

upon the defendant prior to the time the party

appears but after the citation is issued. In such a

situation, the defendant may only have thirty (30)

days to respond to the discovery request since the

request did not accompany the citation.

I would suggest that Rules 167, 168 and 169 be re-

drafted so that they are consistent in allowing a

defendant fifty (50) days after service of the cita-

tion to respond to any discovery requests. In other

words, the defendant should not need to respond to
any discovery requests for fifty (50) days after

citation has beeri served upon him.

I hope these suggestions are of some benefit.

Yours very truly,

jKeith S. Dubanevich
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Dece;nber 11, 1989 2833 EASTEX FREEWAY

Texas Supreme Court

Rules Committee

P. 0. Box 12248

Austin, Tx 78711

In Re: Recent Discovery Rules Changes

Gentlemen:

I respectfully recommend changes in discovery rules as

follows:

1. Limit written interrogatories to 10 single questions, except

upon leave of court. (Rule 168(5)

2. Followup or clarification interrogatories: 2 each for any

interrogatory imperfectly answered, to which the answer is not

understood, or needs clarifying.

3. File discovery papers. Presenty rules dispense with filing.

This results in disorder and irresponsibility. Anything

important enough to consume a lawyer's time should be kept on

record, (including opinions of the Court of Appeals).

4. Limit depositions to one each per attorney per witness, except

upon leave of court.

5. Provide for the party taking the depositions to make a deposit

to cover time and expense of witness and the attorney

representing the witness if the deposition requires more than one

day. This should be a requirement in all multiple party or

extended depositons where a client and his lawyer are held in a

vice grip for several days for a long, long, deposition.

Particularly where the witness is a party-witness, and his

lawyer's expenses are mounting uncontrollably anyway.

6. Go back to the requirement that the deposition be taken in the

county where the witness resides, except by agreement or special

leave of court. Should apply to party witnesses as well as

others. This is not an unreasonable requirement.

7. Require the party giving notice to take the deposition to

also give notice of the subject matter or zone of inquiry, and

require the same thing of the opposite attorney if he intends to

pursue an independent line of questioning. Allow "free for all"

depositions only on leave of court, if at all, and with

Pg000514



limitations. Each deposition notice, whether for oral

depositions or interrogatories, should contain the name of the

individual court reporter, and the phone number of the court

reporter.

8. Require 10 days notice when the witness is required to

produce documentary material. "Reasonable notice" is probably

adequate in other situations.

Yours very truly,

/^y^GG%^^/
Ernest L. Sample

Pg000515
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September 14, 1989

Mr. Luther H. Soules III

Soules and Wallace

Tenth Floor

Republic of Texas Plaza

175 East Houston Street

San Antonio, Texas 78205-2230

Dear Luke:

3

to Justice Cook regarding Texas Rules of Civil Procedure 168 and
169. The letter raises the question of ow to treat the filing of

an instrument which contains both interrogatories and requests for
admission, and the responsive instrument.

Please schedule this subject for discussion by the Committee.

Sincerely,

NLH:sm
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September 14, 1989

Mr. Charles R. Griggs

Nunn, Griggs, Jones & Sheridan

P. 0. Box 488

Sweetwater, Texas 79556-0488

Dear Mr. Griggs:

Justice Cook has referred to me your letter to him regarding

Texas Rules of Civil Procedure 168 and 169. As the Court's liaison

to the Rules Advisory Committee, I have sent a copy of your letter

to the chairman, Luther H. Soules of San Antonio, for consideration

by the Committee.

You have raised a legitimate issue. The Court appreciates
your interest in the rules.

Sincerely,

Nathan L. Hecht

Justice

NLH: sm
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August 28, 1989

The Honorable Eugene A. Cook, Justice

The Supreme Court of Texas

P. 0. Box 12248, Capitol Station

Austin, Texas 78711

Dear Justice Cook:

235-9928

There is a matter arising out of the discovery process that is

causing some confusion at the trial court level. I would bring

this to your attention with the thought that the Court may want

to clarify discovery rules in order to eliminate this problem.

Sometime ago, the Court put an end to the filing of

with the District or County Clerks, probably in

savirig storage space. About that time, Rules

rewritten. Rule 168 contemplates the serving of

depositions

the interest of

168 and 169 were

interrogatories

and responses to interrogator.ies directly upon the parties

their attorneys. The Rule does-not forbid the filing

or

of

interrogatories or responses with the Clerk but it does not

contemplate the filing of copies in that office. Rule 169

specifically provides that requests for admissions and responses

to requests for admissions will "be filed promptly in the Clerk's

office..."

It is not unusual for an attorney to prepare a discovery document

which incorporates both interrogatories and requests for

admissions of fact; in fact, this vehicle can be quite useful and

can result in increased clarity and efficiency of the discovery

process.

However, Clerks in my part of the country are beginning to refuse

to file a discovery document that has the characteristics of

interrogatories and of requests for admissions.

I hope the Court will consider an amendment to Rule 169 to

eliminate the requirement of a filing with the Clerk in order

Pg0,00518
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that the discovery process may have a bit more flexibility than

it has under the current state of affairs.

Sincerely,

CRG:cw

NUNN, GRIGGS, JONES SHERIDAN
♦

By:

p90p051g

vC656
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February 28, 1990

Re: Proposed Changes to Texas Rules of
Civil Procedure 166b(3)(c) and 168

Chambers of the Hon. Nathan L. Hecht, Justice

Texas Supreme Court

P. O. Box 12248 - Capitol Station

Austin, Texas 78711

(512) 463-1348

Dear Justice Hecht:

HOUSTON

WA$MINGTON,D.C.

NEW YORN

LOS ANGELES

In mid-December, I attended a Houston Bar Association
function in which Chief Justice Phillips was the featured
speaker. The Chief Justice indicated the Court had received

some very good feedback from the Bar concerning the Court's
1990 changes to the Texas Rules of Civil Procedure. He
encouraged those attendees who had not responded to do so.
This letter is in response to that request. I addressed this
letter to you as I am told you are the Justice who is
coordinating the changes for the Texas Rules of Civil Procedure.

I have three concerns I wish the Court to consider.

The first concern deals with the proper construction of what

constitutes a "written statement" under TEX. R. CIV.

P. 166b(3)(c)(ii). The second concern deals with a conflict

between TEX.R. EVID. 703--Basis of Opinion Testimony and TEX.

R. CIV. P. 168--Interrogatories to Parties. The third concern

is the need for a new rule that would permit a vocational

rehabilitation expert to examine a party.

Pq000521
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Chambers of the Hon. Nathan Hecht, Justice
February 28, 1990

RULE 167a -- PHYSICAL AND MENTAL

EXAMINATION OF PERSONS

Rule 167a permits a court to order the physical or
mental@ examination of a party. The Rule further provides that
the examination must be conducted by a physician. I support

the policy reasons of this Rule in that medical examinations

are intrusive and, as such, there must be a showing of good
cause and a court order.

However, there are numerous situations where a
defendant needs to have a plaintiff examined by a vocational

rehabilitation expert. Unfortunately, many plaintiffs refuse

to submit to such an examination, simply because they feel they

cannot be compelled to do so. Such an examination is not

intrusive the way a physical or mental examination can be.

Moreover, the information to be derived does go to the issue of

damages and would probably further settlement negotiations.

While a strong argument exists for permitting such an
examination under the general discovery rules, a specific rule

would save the attorneys, parties, and courts a lot of time.

Furthermore, I recently discovered, and the Court may

be interested to know, that the Federal Judicial Conference

Advisory Committee is presently considering a similar change to
FED. R. CIV. P. 35, the federal counterpart to TEX. R. CIV.
P. 167a. According to the advisory committee note, most states

permit licensed persons other than medical doctors to provide

diagnostic services. PROPOSED RULES, 127 F.R.D. 237, 335
(September 1989). Under the proposed changes, "[a] party
wishing to employ the services of an examiner cther than a

medical doctor would be permitted to do so with the consent of
the court." Id. Therefore, in light of this new trend and
the general trend toward a more open discovery process, I

recommend that Rule 167a be modified or a new rule created to

permit upon request and without court order, the examination of

a party by a vocational rehabilitation expert.

I hope this letter assists the Court. I apologize for

this letter's delay, but I wanted to tender recommendations

that were fully researched. These recommendations touch upon

matters that would immediately benefit the Courts, the Bar, and

litigants. Thus, I strongly urge the Court to consider my

recommendations along with those proposals, now pending before

the Court, and to include these recommendations as part of the
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Chambers of the Hon. Nathan Hecht, Justice

February 28, 1990

Page 12

new rules that will become effective this summer or later this

year. Please call or write if I may be of further assistance.

SAM/bao
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Chief Justice Thomas R. Phillips

Justice Nathan L. Hecht

Supreme Court Building

P.O. Box 12248

Austin, Texas 78711

James S. Sharp, Chairman

Court Rules Committee, State Bar of Texas

2400 Team Bank Building

500 Throckmorton

Fort Worth, Texas 76102

Luther H. Soules, III, Chairman

Supreme Court Advisory Committee

175 East Houston

Tenth Floor

Two Republic Bank Plaza

San Antonio, Texas 78205-2230

Re: Rule 168(5), TEXAS RULES OF CIVIL PROCEDURE

Dear Sirs:

May 7, 1993

I am an attorney practicing in Fort Worth, Texas. I am

writing to bring to your attention a shortcoming in the wording of

Rule 168 of the TEXAS RULES OF CIVIL PROCEDURE, Paragraph 5,

concerning the number of interrogatories permitted under that rule,

and to suggest a possible change to correct the problem.

As it is currently worded, Rule 168 permits no more than

thirty answers in any set of interrogatories and no more than two

sets of interrogatories. Although it does not say so, I believe

that the intended spirit of the rule is that after submitting the

first thirty interrogatories, and receiving responses thereto, if
a party still requires additional information, that party may

submit thirty more interrogatories. I have always followed this

practice, as do, I believe, most lawyers. However, because the
rule does not specifically set out this system, certain

unscrupulous lawyers frequently take advantage of that shortcoming

to submit sixty interrogatories at once by simply serving them in
two parts titled "First Interrogatories" and "Second
Interrogatories." Indeed, I have even heard attorneys serving

sixty interrogatories in a single document entitled "First and

Second Interrogatories." The effect of this practice is that

Pg000524
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May 7, 1993

page 2

instead of having thirty days to respond to thirty interrogatories,

as I believe the rule intends, the respondent now has thirty days

to respond to sixty. If the case in question involves any complex

issues at all, this can be a very difficult and time consuming

task. Such a practice clearly circumvents the intended spirit of

the rule.

I would suggest one of two possible corrections to this

oversight in Rule 168(5): Either (a) amend the rule to state that

the second set of interrogatories may be served only after the

responses to the first set are received, or (b) amend the rule to

eliminate the distinction between first and second sets of

interrogatories, allow one set of sixty interrogatories only, and

provide for additional time to respond under subsection 4. The

implementation of one of these changes, or perhaps some hybrid of

the two, will eliminate the unfair practice of some attorneys in

circumventing the spirit of Rule 168(5). Some have said the proper

remedy is to object and to obtain relief from the court. This,

however, requires additional time for counsel and the courts, as

well as additional expense to the client. The better remedy is a

clarification of the rule.

The trend today is to promote greater civility and

collegiality among counsel, with the ultimate purpose of improving

the general reputation of the legal profession and making the

practice of law less cutthroat, less time-consuming, and hence,

less costly. In my experience, most attorneys are courteous to

their colleagues without the necessity of the rules and statutes

requiring that they be so. Unfortunately for all of us, there are

some who must be dragged into the light, and the only vehicles by

which this can be accomplished are the laws and rules of civil

practice of the state of Texas. Therefore, I urge you to give my

proposal your most serious consideration.

Thank you for your time and attention to this matter.

erely,

dlt/jc

Daniel L. Tatum
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LAW OFFICES

2850 TEXAS COMMERCE TOWER

600 TRAVIS STREET

HOUSTON, TEXAS 77002

(713) 227-6000

FAx (7i3) 222-2916

919 CONGRESS AVENUE

AUSTIN, TEXAS 79701

(512) 495-6071

December 8, 1992

The Honorable Justice Nathan Hecht

c/o The Supreme Court of Texas

P.O. Box 12248

Austin, TX 78711

Dear Justice Hecht:

B 300 C'+ARLES COURT

205 NORT'+ RRESA STREET

SAN ANTONIO, TEXAS 76205

(512) 226-123,

I am writing this letter, as you suggested, regarding two

changes or clarifications to the Rules of Civil Procedure that we

discussed at the recent Advanced Evidence and Discovery seminar.

I would greatly appreciate the Court and the Rules Committee

considering the following issues:

1. Does the requirement of supplementation contained in Rule
166b apply to depositions? During the recent seminar; three

speakers took the position that depositions should be supplemented

like all other discovery, although all three acknowledged that the

rules were unclear and that there is little, if any, case law on

point. But see Foster v. Cunningham, 825 S.W.2d 806 (Tex.App.--

Fort Worth 1992).

I can think of forceful arguments both for and against
supplementation of depositions. Because of the nature of
depositions, in which numerous questions may be asked or not asked,
I personally would lean towards not requiring supplementation.
Such a requirement would become extremely burdensome when

representing corporate parties where many employees or agents may

be deposed, or in cases involving a significant number of experts.

A requirement of supplementation would further increase the cost of
litigation. Leaving my personal preferences aside, clarification

in the rules in either direction would be of great benefit to the

bar, and would eliminate one additional area of discovery disputes.

2. May a party be asked in interrogatories to describe the

facts known by a "person with knowledge of relevant facts"? This

issue seems to come up in every lawsuit, and no one has been able

to give me a definitive answer. Again, arguments could be made

both for and against allowing such discovery. I personally would

not be in favor of a rule requiring disclosure to the same extent

required for experts opinions, especially as to nonparty or

Pg000531



The Honorable Justice Nathan Hecht

December 8, 1992
Page 2

unrelated witnesses. However, a middle ground of permitting

discovery of a witness's connection with the events or occurrences

involved in the lawsuit would help parties discern the relative

importance of potential witnesses. I would be in favor of such a
clarification to the Rules.

I would hasten to add that although these issues come up quite

frequently in my civil practice, and are often resolved by

agreement, I am not involved in any lawsuits in which such issues

are pending before any court. I offer these thoughts solely in
the interests of increasing the efficiency of the judicial process

and eliminating two areas of frequent dispute. Your consideration

would be much appreciated by at least this member of the Bar.
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April 5, 1991

Mr. Luther H Soules III

1St Republicbank Plz, 10Th Fl.

175 East Houston Street

San Antonio, Tx 78205-2230

Dear Luther:

-95^

FAX: (512) 473-2295

I am attaching a letter I recently received fro:n Jim

Foreman of the Dallas law firm of Foreman, Boudreaux, Smith &
Johnson. I think the letter speaks for itself, and speaks
very well.

I share Jim's concerns in these matters and hope that

they can be addressed by you and your committee.

I would appreciate your giving them due consideration.
I know we are all working for the same goals in this matter.

JNP/db

Enc/

Pg000537



GARYL.JOMNSON



AUSTIN,TEXAS 78711

Sincerely,
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Justice Oscar Mauzy

P. O. Box..12248

Austin, Texas 78711

February 18, 1991
/ ..

RE: PROPOSED AMENDMENT TO RULE 168.-INTERROGATORIE8_;TO:PARTIES

Dear Justice Mauzy:

It has occurred to me that too much time is spent by lawyers

bickering about whether or not there are more than 30 answers.

required to Interrogatories (the limit set out in Section in Rule

168.-(5) ).

I propose a solution by adding the underlined Section quoted
below:

Rule 168-5. Number of Interrogatories. The number of

questions including subsections in a set of

interrogatories shall be limited so as not to

require more than thirty answers. - No more

than two sets of interrogatories may be

served by a party to any other party, except

by agreement or as may be permitted by the

court after hearing upon a showing of good

cause. The court may, after hearing, reduce

or enlarge the number of interrogatories or
sets of interrogatories if.justice so
requires. The provisions of Rule 166b are

applicable for the protection of the party

from whom answers to interrogatories are

sought under this rule.

The party answerin interrogatories who

receives more than t irt interrogatories but

less than sixty shall answer the

interrogatories received and shall inform the

proponent of the interrogatories. how many

interrogatories in excess of thirty the

answering party has received and that the

answering party shall consi er such excess

interrogatories to be the second set of
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Justice Mauzy -2- February 18, 1991

interrogatories of the party serving the

interrogatories and the party responding to

such interrogatories shall not thereafter be

required to answer further interrogatories

except on order of the court.

I believe this Proposal (or something like it) would cut down on

the bickering about how many Interrogatories are received. Most of
the time the sender has 18 or so basic questions on his computer that
he really needs answers to (i.e. experts, persons with relevant
knowledge of insurance and medical or repair) the rest are generally
peripheral.

So if sender has a few too many sub parts, sender will still get

answers and Respondent is not required to answer further without Court
order.

The local practice now seem to be that the first set of

Interrogatories is sent and answered to set up depositions and follow

up Interrogatories are not there after significant. So it might work
very well.

cJr\personai\mu¢y\Itr
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February 28, 1990

Re: Proposed Changes to Texas Rules of

Civil Procedure 166b(3)(c) and 168

Chambers of the Hon. Nathan L. Hecht, Justice

Texas Supreme Court

P. O. Box 12248 - Capitol Station

Austin, Texas 78711

(512) 463-1348

Dear Justice Hecht:

In mid-December, I attended a Houston Bar Association

function in which Chief Justice Phillips was the featured

speaker. The Chief Justice indicated the Court had received

some very good feedback from the Bar concerning the Court's

1990 changes to the Texas Rules of Civil Procedure. He

encouraged those attendees who had not responded to do so.

This letter is in response to that request. I addressed this

letter to you as I am told you are the Justice who is

coordinating the changes for the Texas Rules of Civil Procedure.

. I have three concerns I wish the Court to consider.

The first concern deals with the proper construction of what

constitutes a "written statement" under TEX. R. CIV.

P. 166b(3)(c)(ii). The second concern deals with a conflict

between TEX. R. EVID. 703--Basis of Opinion Testimony and TEX.

R. C_IV. P. 168--Interrogatories to Parties. The third concern

is the need for a new rule that would permit a vocational

rehabilitation expert to examine a party.
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Chambers of the Hon. Nathan Hecht, Justice

February 28, 1990

Page 7

RULE 703 -- BASIS OF OPINION TESTIMONY

RULE 168 -- INTERROGATORIES TO PARTIES

There is a direct conflict between TEX. R. EVID. 703

and TEX. R. CIV. P. 168. The problem is whether an expert

witness may rely on hearsay in the form of interrogatory

answers filed by a non-adverse party. Please consider the

following hypothetical:

P sues D in tort. D sues T/P-D for

contribution and indemnity. T/P-D is one of

P's designated expert witnesses and a key

fact witness. D serves interrogatories upon

T/P-D. T/P-D's answers are favorable to P.

T/P-D dies without his deposition having

been taken. However, T/P-D's deposition was

twice scheduled and twice cancelled by D

long before T/P-D's death. Nevertheless, P

has an accident reconstruction expert who

interviewed the decedent several times. The

information P's expert obtains from T/P-D is

consistent with the physical evidence in the

case and the opinions of P's other experts,

and is of the type reasonably relied upon by

experts. Likewise, T/P-D's interrogatory

answers are also of a type reasonably relied

upon by experts. Further, suppose that at

the trial neither D nor T/P-D's estate read

T/P-D's answers to D's interrogatories. P

wants his expert to read to the jury T/P-D's

answers to D's interrogatories in P's case

against D. Can he do so?

Although this is an issue of first impression, P's

expert should be allowed to read T/P-D's answers to the jury.

The issue presents a conflict between TEX. R. CIV. P. 168,

which states that interrogatory answers may only be used

against an answering party, and TEX. R. EVID. 703, which states

that experts may rely on hearsay statements as a basis for

their opinion. Rule 168 should yield to Rule 703 for the

following reasons:

1. Rule 703 does not limit the form of hearsay upon which an

expert may rely;

2. The cases which construe Rule 703 allow experts to rely on

hearsay which is no more trustworthy than sworn

interrogatory answers;

Pg000593
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Chambers of the Hon. Nathan Hecht, Justice

February 28, 1990

Page 8

3. The categories of admissible hearsay should be interpreted

broadly, in accord with the courts' policy of liberally

construing Rule 703;

4. Rule 168's policy reasons do not apply to these facts; and

5. The proposed approach presents no inherent procedural
difficulties, as demonstrated by the fact that FED. R. CIV.

P. 33(b), the federal counterpart to TEX. R. CIV. P. .168,

contains no such restriction on the use of interrogatory
answers.

First, TEX. R. EVID. 703 simply provides that if facts

or data are "of a type reasonably relied upon by experts in the

particular field in forming opinions or - inferences upon the
subject, the facts or data need not be admissible in
evidence." This language does not otherwise restrict the form
of admissible hearsay in any way. Nowhere does Rule 703
prohibit the use of sworn interrogatory answers.

Second, the cases which construe Rule 703 have
permitted experts to rely on hearsay that was no more
trustworthy than sworn interrogatory answers. Liptak v.
Pensabene, 736 S.W.2d 953, 957 (Tex. App.--Tyler 1987, no
writ); Sharpe v. Safway Scaffolding Co., 687 S.W.2d 386, 392
(Tex. App.--Houston [14th Dist.] 1985, no writ). In Liptak,
the expert testified about reasonable attorneys' fees. He
relied in part upon such hearsay as time sheets and discussions

with the attorney handling the case. In Sharpe, the expert
relied in part upon statements of witnesses who were at the
accident scene. Both Liptak and Sharpe permit P's expert

to rely upon hearsay information derived from his face-to-face

conversations with T/P-D.

Thus, in comparison with the hearsay relied upon in
Liptak and Sharpe, T/P-D's sworn interrogatory answers
have, if anything, a higher indicia of trustworthiness. The
answers are sworn. The answers are consistent with the
physical evidence in the case and the opinions of other
experts. Yet, interrogatory answers should not be
automatically admitted into evidence simply because they have a

higher indicia of trustworthiness. Nor should their use be

limited simply because they are not being used against the

answering party. On the contrary, interrogatory answers should

be treated just like all other out-of-court statements. C.

WRIGHT & A. MILLER, FEDERAL PRACTICE AND PROCEDURE § 2180 at
574 (1970). In other words, they should be subject to the same
hearsay exceptions as other out-of-court statements. See
id.
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Chambers of the Hon. Nathan Hecht, Justice

February 28, 1990

Page 9

Third, the categories of admissible hearsay should be

interpreted broadly. Both the Liptak and Sharpe courts

held that when the Texas Supreme Court adopted the Texas Rules

of Evidence, which became effective September 1, 1983, the

Supreme Court effectively overruled its more restrictive

holding in Moore v. Grantham.s' Thus, Liptak and
Sharpe liberally construe Rule 703 to permit an expert to

base his opinion entirely upon hearsay. See Liptak, 736
S.W.2d at 957; Sharpe, 687 S.W.2d at 392. If Rule 703 should

be liberally construed to allow an expert to rely entirely upon

hearsay, then the categories of available hearsay should also

be liberally construed. This furthers the purpose of Rule 703:

to remove technical barriers to the truth so that all
information which an expert relies upon comes into evidence.

The fourth reason Rule 168 should yield to Rule 703 is

because the policy reasons underlying Rule 168_do not apply to

these facts. While the case law does not clearly articulate

them, there appear to be two policy reasons for Rule 168's

limited use at trial. First, the Rule prevents admissions from

being used against any party except the party which made the

admissions. See Ford Motor Credit Co. v. Draper, 401 S.W.2d
848, 850 (Tex. Civ. App.--Texarkana 1966, no writ). Second, an

answering party should not be able to use self-serving answers

that were not subject to the hazards of cross-examination.

See Black v. Frank Paxton Lumber Co., 405 S.W.2d 412, 414

(Tex. Civ. App.--Dallas 1966, writ ref'd n.r.e.).

Neither reason applies here. P is not seeking to use

T/P-D's interrogatory answers as admissions against other

parties. Rather, P wants to show the jury that the events

observed by this deceased eyewitness are consistent with the

5' 599 S.W.2d 287 (Tex. 1980). In Moore, the Texas

Supreme Court said that expert opinion testimony based solely

on hearsay is inadmissible. 599 S.W.2d at 290. However, where

an expert relies in part upon hearsay and in part upon

statements that are properly in evidence, then the opinion

testimony is admissible. Id. Under Moore, an expert

witness's opinion must be based upon facts within the expert's

personal knowledge, or assumed from common or judicial

knowledge, or established by evidence." 599 S.W.2d at 290

(quoting Reed v. Barlow, 157 S.W.2d 933, 935 (Tex. Civ.

App.--San, Antonio 1941, writ ref'd)). An expert's opinion "is

without value, and is inadmissible, if based upon facts and

circumstances claimed by him from ex parte statements of third

persons, and not established by legal evidence before a jury

trying the ultimate issues to which the opinion relates."

Moore, 599 S.W.2d at 290.

Pg000545
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physical evidence, which thereby corroborates and further

strengthens P's theory of the case. Moreover, D can hardly

complain about his inability to cross-examine T/P-D when it is

D who propounded the interrogatories. T/P-D could have hurt

D's case just as easily with the answers he might have given in

a timely taken deposition. Interrogatory answers are no more

self-serving than other types of statements.b'

Final.ly, the proposed approach presents no inherent

procedural difficulties for either the Texas Rules of Civil

Procedure or the Rules of Evidence. This is demonstrated by

the fact that the Federal Rules of Civil Procedure do not

impose the restrictions of Rule 168. FED. R. CIV. P. 33(b)

states as follows:

(b) Scope; Use at Trial. Interroga-

tories may relate to any matters which can

be inquired into under Rule 26(b), and the

answers may be used to the extent permitted

by the rules of evidence.

Under the Federal Rules, an expert witness could read into

evidence the interrogatory answers of a non-adverse party.

Therefore, I recommend that TEX. R. CIV. P. 168 be amended to

state as follows:

2. Scope. Interrogatories may relate

to any matters which may be inquired into

under Rule 166b, and the answers may be

used to the extent permitted by the rules of

evidence....

In the event the Court is not comfortable in going as

far as FED. R. CIV. P. 33(b), then I recommend that TEX. R.

CIV. P. 168 be amended to state as follows:

2. Scope. Interrogatories ... may be

used only against the party answering the

interrogatories. However, if such

interrogatory answers would be otherwise

admissible under TEX. R. EV1D. 703, then

Rule 703 shall control as to their

admissibility....

6' While D should not be allowed to argue a lack of the

right to cross-examine, the same cannot be said if this were a

multi-party case. Nevertheless, the trial court could

accommodate P's request and allay the concerns of other

defendants by giving the jury a limiting instruction.

I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
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^Ir. Luther H. Soules III

Chairman, Texas Rules of

Civil Procedure Committee
Soules & Wallace
175 East Houston 01000

San Antonio Tx 78205

Re: Suggested Modifications to Texas

Rules 90, 166b, 167 and 168

Dear Luke:

3

I enjoyed your presentation last week at the Advanced Civil

Trial Course up in Dallas. I've got several ideas I'd like to
submit for your Committee to look at as modifications to the Texas
Rules of Civil Procedure:

The concepts of propounding and objecting to interrogatories

and requests for production, what is and not "correct" versus

objectionable, etc. is one that is consuming a great deal of case

law, rule amendments, and so forth. These matters are also costing

clients a lot of money and taking up a lot of lawyers' time that
could be more productively utilized.

Often a minor alteration in a lawyer's choice of words in
discovery can spell the difference between an objectionable
discovery request and one that is not. Certain types of
information, such as identity of fact witnesses and testifying
experts, key documents, etc. are almost universally the subject of
discovery requests.

The 8uprese Court, through the Conittee, should promulgate
a short not of "generic" interrogatories the basics that got asked
in virtually every case), and a "generic" set of requests for
production of documents (again, the basias), to be appended to
Rules 168 and 167, respectively with the proviso that, if these
discovery iteas are propounded verbatia they are all objectionable
on the investigatory and other privilege grounds.

This concept of a promulgated "form" has precedent. For

example, the Texas Business Corporation Act contains a form

promulgated and appended to the Act, and if you follow that form

verbatim, your Articles will be approved and filed by the Secretary

of State. Similarly, Article 4590h, which regulates durable powers

of attorney, promulgates therein a form for same which has been

approved by the Legislature as valid.

b
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May 1, 1990 ,

Honorable Nathan Hecht, Chairman
^/OgRules Committee

Supreme Court of Texas,

P.O. Box 12248 -

Austin, TX 78711

RE: Discovery - Texas Style ,

Dear Justice Hecht:

This concerns problems generated by Rule 166 b et seq.

grovide for trial on the basis of what isThe intent of the rules is to

revealed rather than on the basis of what is concealed, and to avoid

trial by ambush. The reverse is often the case.

The rules seem geared toward business litigation growing out of a

relationship between the parties and as to which the parties have

substantial knowledge of the issues involved.

I am a sole practitioner specializing in defense of automobile accident

litigation. Almost invariably my clients have no knowledge of matters

pertaining to the damage issues. They have no investigation; that is

handled by their liability insurance carrier. Yet they are required to

answer interrogatories concerning matters of which they really know
nothing.

The problem is compounded when supplemental answers signed by the party

are required.

I practice before a multitude of County Courts and District Courts in

nine counties. There is little uniformity on the`benches with respect to

varicus technical discovery issues. Some courts require sworn:

Interrogatory answers only when the party has personal knowledge of the

subject matter and can be impeached with his answers. Oth`er courts treat

an unsworn answer to any interrogatory, including supplemental answers,

as no answer at all.

Lawyers spend hours drafting interrogatories and responding to them, not

addressing the equities of the case but instead, setting traps and trying

to avoid them.

I
I
I
I
I
I
I
I
I
I
I
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There is considerable dispute with regard to whether a timely objection

to a discovery request removes the duty to respond further unless there

is a hearing on the objection. One school of thought is that a party who

fails to fully answer an interrogatory subject to his own objection does

so at his own peril; that the duty to fully answer is governed by the

propriety of the discovery request itself; that an improper objection to

a proper discovery request is treated as no answer at all unless there is

a hearing.

Our entire judicial system spends entirely too much time wrangling with

such matters. The focus is on the war of technicalities waged by

opposing counsel and not on the real issues. The merits _ of the case

become mired in the morass of procedure. The parties become incidental

pawns.

There appears to be little relationship to each other of the various

forms of discovery and related rules of evidence. For example, an

expert's 'records can be produced in response to a discovery request, his

deposition taken, and his identity declared in response to a pre-trial

order concerning the same. But_,if^le is not identified in interrogatory

answers (or if identified only in an unverified supplemental

interrogatory answer) many courts will not allow his testimony.

A business records affidavit may be timely and properly filed and served

but if the documents are not produced in response to a discovery request

directly addressed to the matter, or if the affiant is not identified in

interrogatory answers as a person with knowledge of relevant facts, many

courts will not allow the business records affidavit to be introduced.

CONCLUSIONS

1. Interrogatories should be directed at the personal knowledge of the

party or that of his servants and employees. A party should not be

required to answer an interrogatory of which neither he nor his true

agents (as opposed to his insurance company investigators) have

personal knowledge.

2. The identity of expert witnesses have no place in interrogatories.

This should be handled by the court pre-trial-order or by a separate

Rule of Civil Procedure'requiring designation of experts within a.

certain time.

3. Request for Admission should not be directed at ultimate issues. In

any event they should not be used to contravene.pleadings. A party

who claims damages due to the negligence of another should not be

asked to admit he was not damaged and that the defendant was not

negligent.

pg000599
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4. Considerably more discretion should be allowed the bench in

admitting evidence that is technically objectionable due to non-

compliance with strict •interpretation of discovery rules and with

respect to unanswered admissions. This discretion should be quite

broad and overturned only when there was an apparent abuse of

discretion leading to an improper verdict.

5. Emphasis should be on substance over form.

Respectfully submitted,

State Bar No. 13807700

PM:fs/loda
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SHARON COOK

REY PEREZ

Mr. Luke Soules
Law Offices of Luther Soules, III

175 E. Houston Street, 10th Floor

San Antonio, Texas 78205

Re: Proposed Amendment of Texas Rules of Civil Procedure

Dear Luke:

This letter is written to you in your capacity as a member of
the Supreme Court Advisory Committee for the Texas Rules of Civil
Procedure.

Recently, I have had an occasion to notice and appreciate a
significant difference in procedural response between Rule 168,

T.R.C.P. (Interrogatories to parties) on the one hand, and

Rule 167, T.R.C.P. (Discovery and Production of Documents and

Things for Inspection, Copying or Photographing) and Rule 169,
T.R.C.P. (Requests for Admission), on the other.

Rule 168 (Interrogatories), in an unnumbered paragraph

included under Rule 168.5, provides "Answers to interrogatories

shall be preceded by the question or interrogatory to which the

answer pertains." Much to my surprise, I have discovered that
there is no similar provision in Rule 167 (Discovery and

Production) or Rule 169 (Admissions).

The subject provision contained in Rule 168- regarding ,
interrogatories is good and makes the record clear. In mos.^

circumstances, unless there has been amended or supplemental answers
or responses filed, the attorneys have to handle only one document
relating to interrogatories and responses. That document contains
both the questions and the answers and/or objections. Because

there is no similar provision in the rules providing for responses

to requests for production (Rule 167) or for requests for admissions
(Rule 169.), unless the attorney, as a matter of courtesy, has copied

the particular requests for production or requests for admission in

order that they precede the response or objection thereto (which I

have made it my practice to do), then the attorneys are having to
constantly flip back and forth between the requests for production
or requests for admission and the responses.



Mr. Luke Soules

Law Offices of Luther Soules, III

Page Two

It seems to me that for the sake of consistency and for clarity

of the record, a provision similar to that quoted and found in Rule

168 should be incorporated in Rules 167 and 169. I have included for

your reference copies of Rules 167, 168 and 169, along with the

language which I propose should be added to Rules 167 and 169 to make

them consistent with Rule 168 and which I believe will ultimately

simplify the process.. It may require a bit more of.,the secretaries

or paralegals in copying the requests for producti.on or requests for

admission that precede the response or objection, but clarity for the

record would be greatly enhanced. It is further my contention that

such a procedure would not unduly overload the filing capacity of the

District Clerks, who seem to not file much of anything anymore anyway.

If there is some reason why the language and change in format I

have suggested for Rules 167 and 169 was not included purposefully,

then I would like to know that reason. If it was merely oversight,

then I believe the language and the slight change in format which I

have suggested should be added to those rules would ultimately save

time and simplify the process. Ultimately, it.would save money, as
well.

Please let me hear from you in this regard.

Very truly yours,

TINSMAN & HOUSER, INC.

JFYj r/mlh

Enclosures

ohn F. Younger, Jr.

Pg000553



September 14, 1989

3

,

Mr. Luther H. Soules III

Soules and Wallace

Tenth Floor

Republic of Texas Plaza

175 East Houston Street

San Antonio, Texas 78205-2230

Dear Luke:

I enclose a copy of a letter from Charles Griggs of Sweetwater

to Justice Cook regarding Texas Rules of Civil Procedure 168 and
1§a. The letter raises the question of how to treat the filing of

an instrument which contains both interrogatories and requests for

admission, and the responsive instrument.

Please schedule this subject for discussion by the Committee.

Sincerely,

NLH:sm

Pg000554
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September 14, 1989

Mr. Charles R. Griggs

Nunn, Griggs, Jones & Sheridan

P. 0. Box 488

Sweetwater, Texas 79556-0488

Dear Mr. Griggs:

Justice Cook has referred to me your letter to him regarding

Texas Rules of Civil Procedure 168 and 169. As the Court's liaison

to the Rules Advisory Committee, I have sent a copy of your letter

to the chairman, Luther H. Soules of San Antonio, for consideration

by the Committee.

You have raised a legitimate issue. The Court appreciates

your interest in the rules.

Sincerely,

Nathan L. Hecht

Justice

NLH:sm
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August 28, 1989

The Honorable Eugene A. Cook, Justice

The Supreme Court of Texas

P. 0. Box 12248, Capitol Station

Austin, Texas 78711

Dear Justice Cook:

There is a matter arising out of the discovery process that is

causing some confusion at the trial court level. I would bring

this to your attention with the thought that the Court may want

to clarify discovery rules in order to eliminate this problem.

Sometime ago, the Court put an end to the filing of depositions

with the District or County Clerks, probably in the interest of

savicig storage space. About that time, Rules 168 and 169 were

rewritten. Rule 168 contemplates the serving of interrogatories

and responses to int'errogator.ies directly upon the parties or

their attorneys. The Rule does•not forbid the filing of

interrogatories or responses with the Clerk but it does not

contemplate the filing of copies in that office. Rule 169

specifically provides that requests for admissions and responses

to requests for admissions will "be filed promptly in the Clerk's

office..."

It is not unusual for an attorney to prepare a discovery document

which incorporates both interrogatories and requests for

admissions of fact; in fact, this vehicle can be quite useful and

can result in increased clarity and efficiency of the discovery

process.

However, Clerks in my part of the country are beginning to refuse

to file a discovery document that has the characteristics of

interrogatories and of requests for admissions.

I hope the Court will consider an amendment to Rule 169 to

eliminate the requirement of a filing with the Clerk in order

I
I
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that the discovery process may have a bit more flexibility than

it has under the current state of affairs.

CRG:cw

Sincerely,

NUNN, GRIGGS, JONES SHERIDAN

By:

Pg000557
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April 9, 1992

Mr. Luther H. Soules, III

Soules & Wallace

1000 Republic of Texas Plaza

175 E. Houston St.

San Antonio, TX 78205

Dear Luke:

I recently came upon a quirk in the Rules that probably

should be addressed. Rule 169 provides in effect that Requests

for Admissions are deemed admitted 31 days after service of the

request. Rule 21(a) provides that service by mail is complete

upon deposit of the paper in a properly addressed enveloped with
the post office. Three days is added to the time period for
service by mail. A certificate of service is prima facie

evidence of the fact of service.

Based on those Rule provisions, it would appear that a party

receiving Requests for Admissions by mail more than three days

after they were deposited in the mail that answers them within 30

days may unknowingly have those Requests deemed admitted.

Collision Center Paint and Body, Inc. v. Campbell, 7 7 3 S. W. 2 d 3 5 4, 3 5 6

(Tex. App. -Dallas 1989) appears to say in that situation that the

Requests are deemed admitted. A number of cases, however, appear

to count the period from the date of receipt in dealing with

Requests for Admissions. See White v. Tricontinental Leasing Corp. , 760
S.W.2d 23 (Tex.App.-Dallas 1988) ; Shaw v. National County Mutual Fire
Insurance Co., 723 S.W.2d 236 (Houston 1st Dist. 1986) ; and Benger

Builders, Inc. v. Business Credit Leasing, Inc., 764 S. W. 2d 336 ( Tex . App.-Houston

lst Dist. 1988). While there is a related problem dealing with

objections to Requests for Production and Interrogatories, it is

more significant with Requests for Admission because they are

Pq000558
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Mr. Luther H. Soules, III

April 9, 1992

Page 2

deemed admitted by operation of law. Perhaps Rule 169 should

simply be amended to provide that in the absence of court order

no answers are required within 30 days from the date of receipt

of the Requests for Admissions.

I am not sure what taskforce would be dealing with this, but

I would appreciate your consideration in transferring it to the

taskforce(s) that appears to you are appropriate. Your courtesy

is appreciated, as well as your service to the bar.

Sincerely,

ALP:tec

Lewin Plunkett

t Pg000559



May 1, 1990

Honorable Nathan Hecht, Chairman

Rules Committee

Supreme Court of Texas,

P.O. Box 12248

Austin, TX 78711

RE: Discovery - Texas Style

Dear Justice Hecht:

This concerns problems Rule 166 b et

c

seq.

The intent of the rules is to grovide for trial on the basis of what is

revealed rather than on the basis of what is concealed, and to avoid

trial by ambush. The reverse is often the case.

The rules seem geared toward business litigation growing out of a

relationship between the parties and as to.which the parties have

substantial knowledge of the issues involved.

I am a sole practitioner specializing in defense of automobile accident

litigation. Almost invariably my clients have no knowledge'of matters

pertaining to the damage issues. They have no investigation; that is

handled by their liability insurance carrier. Yet they are required to

answer interrogatories concerning matters of which they really know

nothing.

The problem is compounded when supplemental answers signed by the party

are required.

I practice before a multitude of County Courts and District Courts in

nine counties. There is little uniformity on the^-benches with respect to

various technical discovery issues. Some courts require sworn

Interrogatory answers only when the party has personal knowledge of the

subject matter and can be impeached with his answers. Other courts treat

an unsworn answer to any interrogatory, including supplemental answers,

as no answer at all.

Lawyers spend hours drafting interrogatories and responding to them, not

addressing the equities of the case but instead, setting traps and trying

to avoid them.

Pg000560
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There is considerable dispute with regard to whether a timely objection

to a discovery request removes the duty to respond further unless there

is a hearing on the objection. One school of thought is that a party who

fails to fully answer an interrogatory subject to his own objection does

so at his own peril; that the duty to fully answer is governed by the

propriety of the discovery request itself; that an improper objection to

a proper discovery request is treated as no answer at all unless there is

a hearing.

Our entire judicial system spends entirely too much time wrangling with

such matters.... The focus is on the war of technicalities waged by

opposing counsel and not on the real issues. The merits_.of the case

become mired in the morass of procedure. The parties become incidental

pa-vms.

There appears to be little relationship to each other of the various

forms of discovery and related rules of'evidence. For example, an

expert's records can be produced-in response to a discovery request, his

deposition taken, and his identity declared in response to a pre-trial

order concerning the same. But^^f^'he is not identified in interrogatory

answers (or if identified only in an unverified supplemental

interrogatory answer) many courts will not allow his testimony.

A business records affidavit may be timely and properly filed and served

but if the documents are not produced in response to a discovery request

directly addressed to the matter, or if the affiant is not identified in

interrogatory answers as a person with knowledge of relevant facts, many

courts will not allow the business records affidavit to be introduced.

1. Interrogatories should be directed at the personal knowledge of the

party or that of his servants and employees. A party should not be

required to answer an interrogatory of which neither he nor his true

agents (as opposed to -his insurance company investigators) have

personal knowledge.

2. The identity of expert--witnesses have no place in interrogatories.

This should be handled by the court pre-trial-order or by a separate

Rule of Civil Procedure-requiring designation of experts within a

certain time.

3. Request for Admission should not be directed at ultimate issues. In

any event they should not be used to contravene pleadings. A party

who claims damages due to the negligence of another should not be

asked to admit he was not damaged and that the defendant was not

negligent.

s
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4. Considerably more discretion should be allowed the bench in

admitting evidence that is technically objectionable due to non-

compliance with strict -interpretation of discovery rules and with

respect to unanswered admissions. This discretion should be quite

broad and overturned only when there was an apparent abuse of

discretion leading to an improper verdict.

5. Emphasis should be on substance over form.

Respectfully submitted,

Pat McMurray

Attorney at Law

State Bar No. 13807700

PM:fs/loda
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A PROFESSIONAL CORPORATIDN

June 27, 1989

Luther H. Soules, III, Esq., Chairman

Supreme Court Advisory Committee

175 E. Houston, 10th Floor

Two RepublicBank Plaza

San Antonio, TX 78205-2230

Re: 1990 Rules- Tex. R. Civ. P. Rule 169

Dear Luke:

(817) 335-6133

METRO 429-3245

This is to request that the Committee amend Rule 169 to

restore the pre-1984 requirement of a sworn statement when the

party receiving a request for admissions either denies a request

or states that he cannot truthfully admit or deny the matters

requested. Also, the signature and oath should be by the party

signing the denial or statement, not by its attorney of record.

It seems that the requirement of a sworn statement or

denial was deleted in the 1984 amendments. Cf. Reyes v.

International Metals Supply Company, 666 S.W.2d 622, 624 (Tex.

App.- Hous. lst 1984, no writ).

It appears incongruous to me that the standard of

reliability for responding to requests for admissions should be

less strict than for interrogatories. Rule 168, paragraph 5,

requires the answers to be in writing, under oath, signed and

verified by the person making them, not by the attorney. The

same standard should apply to responding to requests for

admissions, unless the request is admitted.

Thank you for your consideration of these comments. Also,

please know of my gratitude to Holly Halfacre in your office for

her gracious and prompt response to my telephone inquiry about

this.

Very truly yours,

/cc: Holly Halfacre

HDH:cjr

I Pg000563
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Responses, including any objections,

shall be preceded by the request for

admission to which the response or

objection pertains.
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Sentember 8. 1989 A

Mr. Luke Soules

Law Offices of Luther Soules, III

175 E. Houston Street, 10th Floor

San Antonio, Texas 78205

Re: Proposed Amendment of Texas Rules of Civil Procedure

Dear Luke:

This letter is written to you in your capacity as a member of

the Supreme Court Advisory Committee for the Texas Rules of Civil
Procedure.

Recently, I have had an occasion to notice and appreciate a

significant difference in procedural response between Rule 168,
T.R.C.P. (Interrogatories to parties) on the one hand, and

Rule 167, T.R.C.P. (Discovery and Production of Documents and

Things for Inspection, Copying or Photographing) and Rule 169,

T.R.C.P. (Requests for Admission), on the other.

Rule 168 (Interrogatories), in an unnumbered paragraph

included under Rule 168.5, provides "Answers to interrogatories

shall be preceded by the question or interrogatory to which the

answer pertains." Much to my surprise, I have discovered that
there is no similar provision in Rule 167 (Discovery and

Production) or Rule 169 (Admissions).

The subject provision contained in Rule 168- . regarding

interrogatories is good and makes the record clear. In mos^;

circumstances, unless there has been amended or supplemental answers
or responses filed, the attorneys have to handle only one document
relating to interrogatories and responses. That document contains
both the questions and the answers and/or objections. Because

there is no similar provision in the rules providing fo-r responses

to requests for production (Rule 167) or for requests for admissions
(Rule 169), unless the attorney, as a matter of courtesy, has copied

the particular requests for production or requests for admission in

order that they precede the response or objection thereto (which I

have made it my practice to do), then the attorneys are having to
constantly flip back and forth between the requests for production
or requests for admission and the responses.



Mr. Luke Soules

Law Offices of Luther Soules, III

Page Two

It seems to me that for the sake of consistency and for clarity

of the record, a provision similar to that quoted and found in Rule

168 should be incorporated in Rules 167 and 169. I have included for

your reference copies of Rules 167, 168 and 169, along with the

language which I propose should be added to Rules 167 and 169 to make

them consistent with Rule 168 and which I believe will ultimately

simplify the process.. It may require a bit more of the secretaries

or paralegals in copying the requests for production or requests for
admission that precede the response or objection, but clarity for the

I
record would be greatly enhanced. It is further my contention that

such a procedure would not unduly overload the filing capacity of the
District Clerks, who seem to not file much of anything anymore anyway.

If there is some•reason why the language and change in format I

have suggested for Rules 167 and 169 was not included purposefully,

then I would like to know that reason. If it was merely oversight,

then I believe the language and the slight change in format which I

have suggested should be added to those rules would ultimately save

time and simplify the process. Ultimately, it would save money, as
well.

Please let me hear from you in this regard.

Very truly yours,

TINSMAN & HOUSER, INC.

JFYj r/mlh

Enclosures

ya

i

bhn F. Younger, Jr.
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SOl1 LES & WALLACE
ATTORNEYS-AT-LAW

TELEFAX

A PROFESSIONAL CORPORATION
SAN ANTONIO

December 26, 1989

Mr. Steve McConnico

Scott, Douglass & Keeton

12th Floor, First City Bank Building

Austin, Texas 78701-2494

Re: Proposed Changes to Texas Rules of Civil Procedure

167, 168, 169, 188, and 206

Dear Steve:

Enclosed herewith please find a copies of letters sent to me

by Harold D. Hammett, Jess W. Young, Charles Griggs and John F.

Younger, Jr. regarding proposed changes to the above captioned
rules. Please be prepared to report on this matter at our next
SCAC meeting. I will include the matter on our next agenda.

As always, thank you for your keen attention to the business
of the Advisory Committee.

LHSIII/hjh

Enclosure

cc: Justice Nathan L. Hecht

Honorable David Peeples

Mr. John F. Younger, Jr.

Mr. Charles Griggs

Mr. Jess W. Young

Mr. Harold D. Hammett

pg000567
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Sincerely,
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April 13, 1990

Mr. Steve McConicco

Scott, Douglass & Luton

12th F1oor,First City Bank Building
Austin, Texas 78701-2494

Re: Proposed Texas Rules Civil Procedure 170

--Supreme Court Advisory Committee

Dear Steve:

I am directing this letter to you as the subcommittee
chairman of Rule 166(b) 215. Further, since you have not heard of
the proposed rule, some background is necessary. At the Saturday

morning session of our last SCAC meeting, we discussed a proposal

which had been generated as a result of the open forum by the

Supreme Court in November of last year. In that open forum,

someone suggested that the SCAC recommend a rule with respect to

motions in limine. For some reason it was the responsibility of

my subcommittee to report on this suggestion. -

Since motions in limine are most often prior to trial, I

suggested that such a rule might comfortably fit as Rule 170.

There was general consensus in this regard so I was able to

transfer this chore to you.

Feeling somewhat "guilty," I decided that maybe I could ease

my conscience somewhat by helping you a little bit. Therefore, I

asked one of my students to write a proposed rule on motions in

limine with supporting data. A copy of his labors is attached.

You might also recall that Pat Hazel wrote a similar proposal in

21 Houston Law Review 919 in 1984. Between the two of these

proposals, I hope this gives your subcommittee a good starting

point.

Warmest personal regards,

JHE/nt

Enclosure

cc: Mr. Luke Soules-
Pg000572
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Justice Nathan L. Hecht

Supreme Court of Texas
P.O. Box 12248

Austin, Texas 78711

January 25, 1990

RE: Proposed Rule Changes

III. New Rule Regarding Motions in Limine

A. Create a new rule which provides that all Motions in

Limine of all parties in a jury trial case shall be filed

in the papers of the cause at least 7 days before trial.

B. The new rule would further provide that in the event the

Motion was not timely filed, the Court would have the

discretion to consider a late filed Motion in Limine if

the Court found that the opponent was not prejudiced

because of the late filing or that justice required

consideration of the contents of the Motion. In short,

give the trial court discretion, but state that the trial

court should not hear the late filed Motion in general,

but it would have discretion to consider is the merits

of the trial required consideration.

C. Further, the trial court would be told that it could

consider what sanctions, if any, in its discretion would

be appropriate if a party wanted to urge an untimely

Motion and the Court found that justice required a

consideration and even granting of-the Motion. In

short, some message to the trial court that it has the

power to prevent lawyers from "late filing" even though

a particular trial required a that a late motion to be

considered.

Judge, the reasons for the above rules are many, but I will

give you only a few. -

Pg000573
00696
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MOTIONS IN LIMINE

Nothing,in our rules, to my knowledge, even mentions Motions

in Limine. But they are a vital part of a trial jury practice, a

technique for the trial court to get involved early in what the

case is really about. Also, it is way to alert the lawyers about

evidentiary issues of vital importance.

All experienced trial lawyers have had the experience of

handling in the Motion stage the decisive issues in the case:

whether "other accident" would be admitted; whether the plaintiffs

drinking would come in etc. The list could go on and on. I am

sure that you have had many cases that turned on the ruling at the

Motion stage.

Why not provide a simple rule that the lawyer must file these

critical motions 7 days before trial. Why wait? Why put off? Why

leave uncertain? Why leave it to local rules and local "practice"?

Pg000579
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PROPOSED CHANGE TO RULE 174(b)

Adopted by the Committee on Court Rules February 20, 1993

Exact wording of existing Rule:

(b) Separate Trials. The court in furtherance of convenience or

to avoid prejudice may order a separate trial of any claim, cross-claim,

counterclaim, or third-party claim, or of any separate issue or of any

number of claims, cross-claims, counterclaims, third-party claims, or

issues.

PROPOSED CHANGE:

(b) Separate Trials. The court_,_ in furtherance of convenience-,-

or to avoid prejudice or to promote efficiency and economy, may order

a separate trial of any claim, cross-claim, counterclaim, or third-

party claim, or of any separate issue; including liability and-damages

issues, or any issues that may be a prerequisite to the determination of

another issue or issues, or of any number of claims, cross-claims, counter-

claims, third-party claims, or issues. Where two or more separate issues

are to be tried to aJury, the Court where practicable shall allow the

same jury to try both issues.

COMMENT: The proposed change is merely intended to codify existing law

and to give some better rule guidance to the bench and bar in situations

involving possible bifurcation or separation of some portions of a case

for separate determination. There is nothing about the proposal that is

intended in any way to modify any existing law.

Pg000579
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March 11, 1993

Mr. Luther H. Soules, III

1st Republic Bank Plaza

Tenth Floor

175 East Houston Street

San Antonio, Texas 78205-2230

RE: Committee on Court Rules

Dear Luke:

I'm sure you'll be surprised to hear from me but I was asked to

work for the committee one more year to just attend meetings and

prepare the minutes. The new secretary to the committee is Emily

Casstevens who is with the Services Department of the State Bar.

Her number is 512/463-1515 in case you need to contact her.

At its meeting held February 20, 1993, the Court Rules Committee

approved amendments to three Rules, these being Rule 174(b), Rule

226a and Rule 292.

The exact wording of the existing Rules, the proposed amendments

as adopted and the comments relating thereto are enclosed.

With my very best wishes, I remain

Sincerely,

Evelyn A. Avent

Enclosures

Copies w/enclosures to:

J. Shelby Sharpe, Chair of the

Court Rules Committee

Emily Casstevens, Secretary to

the Committee

Pg000580
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District Directors

Distrid 1

June 15,

Mr. Luther H. Soules

Soules & Wallace

H

175 E. Houston St.

10th Floor

San Antonio, TX 78205-2230

Dear Luke:

At its April meeting the Board of Directors

of the Texas Association of Defense Counsel

adopted a resolution in support of a revision of

the Texas Rules of Civil Procedure that would

allow bifurcation of civil trials including a

bifurcation of liability and damages and a

bifurcation of punitive damage claims. We did

not endorse specific language, although the

officers (but not the directors) had in front of

them a copy of the enclosed amendment that would

accomplish that purpose.

By this resolution, we understand that we

join a number of other groups supporting this

proposal to expedite the trial of cases and to

make civil trials more efficient and hopefully,

more just.

As you consider revisions to the Texas Rules

of Civil Procedure, we urge you to support this

amendment.

Thank you for your consideration.

ALP: tec

enclosure

Sincerely,

Lewin Plunkett

President
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FAX:(512)a63•1365
.

Sincerely,
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(214) 969-1265

December 10, 1991

VIVY4

Mr. Luther H. Soules III

Soules & Wallace

175 E. Houston Street, 10th Floor

San Antonio, Texas 78205-2230

Dear Mr. Soules:

We urge your favorable consideration of an amendment to Rule
174(b) of the Texas Rules of Civil Procedure to allow the

bifurcation of liability and damage issues in civil trials.

We believe very sincerely that bifurcated trials will reduce

costs, speed up the trial process, expedite settlement, and
improve the fairness of the civil judicial system in Texas.

Thank you for your favorable consideration of this proposal.

Frank Finn

FF:tw
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I
PROPOSAL FOR EXPRESS AUTHORIZATION IN TEXAS

FOR BIFURCATING AND SEVERING' ISSUES FOR TRIAL

IN PERSONAL INJURY CASES

In its 1958 decision in Iley v. Huahes,Z the Texas Supreme

Court disallowed trial judges, in personal injury actions, the

discretion to bifurcate liability and damages issues, under Texas

Rule of Civil Procedure 174(b).' While the Court's stated reason

in Iley was that those issues are intertwined, the Court's

implicit concern seemed to be the effect of the then-applicable

doctrine of contributory negligence. However, Texas abolished

the doctrine of contributory negligence in favor of comparative

negligence in 1973. In a comparative negligence environment,

there are compelling reasons for permitting issue severance.

This paper proposes an amendment to Rule 174(b) to clearly

authorize separate trial of liability, damages and other issues

in personal injury_cases; and to give judges standards to which

they can refer in exercising their discretion to bifurcate.

Prefacing the presentation of the proposed amendment (Section V),

are several considerations demonstrating the current invalidity

of the Iley decision, and supporting the proposed amendment.

These considerations relate to: extensive adoption of

bifurcation rules nationwide (Section I); value of bifurcation

when practiced (Section II); unsoundness of traditional

objections to bifurcation (Section III); and, most importantly,

significant changes in Texas negligence law, since the 1958 Iley

decision, because of the adoption of comparative negligence

(Section IV).

I. Background and Overview of Adoption of Bifurcation Rule

Bifurcation is a procedural tool for separating trial of

issues, typically, liability and damages. A trial can also be

I

z

Although bifurcation is the term commonly used to refer

to the practice of separating issues for trial, issue

severance is a more accurate term since it is not

uncommon to split the issues into more than two parts.

311 S.W. 2d 648 (Tex. 1958); see also Eubanks v. Winn,

420 S.W. 2d 698 (Tex. 1967).

Rule 174(b) currently reads as follows:

(b) Separate Trials: The court in furtherance of

convenience or to avoid prejudice may order a separate

trial of any claim, cross-claim, counterclaim, or

third-party claim, or of any separate issue or of any

number of claims, cross-claims, counterclaims, third-

party claims, or issues.

Source: Federal Rule 42, unchanged.

Note: Supersedes Art. 2160.

I
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split into several issues, with the linchpin or dispositive

issue, such as an affirmative defense, or causation, determined

first. The purposes of this procedure are to avoid unnecessary

adjudication of issues, reduce costs and delay, and enhance

fairness.

The concept of splitting issues for separate determination

originated with the adoption, in 1938, of Federal Rule of Civil

Procedure 42(b) authorizing separate trial of liability and

damages issues for reasons of "convenience or to avoid

prejudice." That rule was later amended, in 1966, to allow

bifurcation when it would also be "conducive to expedition and

economy." * -

Federal Rule 42(b) states, in full:

(b) separate Trials: The court, in furtherance of

convenience or to avoid prejudice, or when separate trials

will be conducive to expedition and economy, may order a

separate trial of any claim, cross-claim, counterclaim, or

third-party claim, or of any separate issue or of any number

of claims, cross-claims, counterclaims, third-party claims,

or issues, always preserving inviolate the right of trial by

jury as declared by the Seventh Amendment to the

Constitution or as given by a statute of the United States.

Forty-three states -- many of which adopted the language in

Federal Rule 42(b) -- have a rule expressly authorizing

bifurcation in civil trials. In addition, some4 Federal District

Courts have adopted a local rule designed to bifurcate liability

and damages issues routinely in personal injury and other civil

litigation. Others Districts require that mandatory joint

pretrial statements submitted to the judge mention whether or not

bifurcation is feasible and desired.

The rules of only six states do not expressly provide

litigants a clear basis for requesting separate trials of issues

such as liability and damages: Connecticut, Hawaii, Illinois,

Louisiana, Nebraska and New Hampshire. In Texas, while

bifurcation of issues is clearly allowed by rule, the Texas

Supreme Court has rejected the use of Rule 174(b) to authorize

separate trials of liability and damages issues in personal

injury litigation, in the Iley v. Hughes case.

,
N.D. Ill. Civil Rule 21; N.D. N.Y. Rule 40; N.D. Ohio

Civil Rule 18:01; and D. Conn. Rule 10(b).

N.D. Cal. Rule 235. 7(p); D. Hawaii Rule 235-7(p); D.

Idaho Rule 2-123 (o); M.D.N.C. Civil Rule 204(c)(10).

Under E.D. Pa. Rule 21, liability and damages witnesses

are to be listed separately in pretrial memoranda.

pg000593
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II. Value of Issue Severance Where Practiced

Bifurcation has been used in complex litigation including

antitrust, patent and property cases; in multi-party property and

personal injury cases; in federal class actions; and in standard

negligence cases. When bifurcation has been used, it is viewed

by many judges and lawyers as highly efficient, effective and

equitable.

A 1988 Louis Harris poll6 of federal and state judges found

that an overwhelming majority -- 94% federal, 82% state -- had

granted or required bifurcation. Among those judges, an

overwhelming majority also said it speeds up the trial process

(82% federal, 77% state); expedites settlements (85% federal, 80%

state); reduces transactions costs (79% federal, 70% state); and

improves the fairness of the outcome (80% federal, 77% state). A

subsequent 1989 Harris poll' of plaintiff, defense and public

interest lawyers, corporate counsel and federal judges also

reinforced the finding that bifurcation is viewed as highly

effective.

Current statistics developed by a bifurcation pioneer,

Senior U.S. District Judge Hubert Will of the Northern District

of Illinois, provide strong additional support for the benefits

of bifurcation. Judge Will supports bifurcation because of its

use in promoting efficiency, settlements and fairness. His

statistics on the outcome of 154 trials he bifurcated between

1961 and 1988, show that plaintiffs won 80 and defendants won 67.

The remaining 7 settled before a liability determination was

made. Of the 80 won by plaintiffs, only 25 had to be tried on

damages, the other 55 were settled after liability was found.8

Judge Will has influenced many colleagues who have shared

his success with bifurcation. One such colleague is Senior U.S.

District Judge Clyde Atkins of the Southern District of Florida.

His experience, like Judge Will's, indicates that bifurcation

promotes settlements: "I have had similar experience as that of

Judge Will. By resolution of the liability issue first in a

substantial percentage of these cases, the parties settle the

6

8

Louis Harris and Associates, Judaes' Opinions on

Procedural Issues (Fieldwork: October-December 1987).

Louis Harris and Associates, Procedural Reform of the

Civil Justice System (March 1989).

Telephone conversation of David Rome, Esq., Aetna Life

and Casualty Co. Law Department, with Judge Will, Nov.
9, 1988.

I
I
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damage issue without a trial."9 In addition, Judge Atkins says:

"Bifurcation makes the thrust of the liability issue more

understandable and prevents what occurs in many personal injury

actions -- letting the damages support the liability if there are

any deficiencies."'o

Senior U.S. District Judge Carl Rubin of the Southern

District of Ohio is another colleague influenced by Judge Will.

Judge Rubin's technique" has also been widely acclaimed. He

bifurcates 90 to 95 percent of his cases.u For according to

Judge Rubin, if a plaintiff cannot prove liability, it doesn't

I
I
I

9
Atkins, Litigation on the Fast Track/Clearing the Path

to Settlement: A View from the Bench, address to the

Senior Judges' Committee, Senior Lawyers' Division,

American Bar Association, Aug. 5, 1988.

I
I
I
I
I
I
I
I

Id.

Judge Rubin initially permits discovery to be conducted

only on the first phase of the trial. If liability is

found, he recesses the jury for a month or more to

allow discovery on the second phase. He also conducts

a settlement conference during this period. If

settlement does not occur, he reconvenes the same jury

to hear the next phase. He reports a very high rate of

settlements and a rare need to recall the jury.

(Discussion at meeting of Brookings Institution,

Washington, D.C., Jan. 30, 1989.)

One of Judge Rubin's better known cases was a

consolidated Bendectin products liability case. In

that case, the plaintiffs alleged that Bendectin, a

drug sometimes used for morning sickness, caused birth

defects. Judge Rubin split the liability issue into

causation and liability. The jury first heard the

issue of scientific causation -- whether the drug was

capable of causing the harm alleged. The jury

concluded it was not. This obviated the need to

consider the liability and damages issues. In re

Richard-Merrell, Inc. "Bendectin" Products Liability

Litigation, 624 F. Supp. 1212 (S.D. Ohio 1985), aff'd

857 F. 2d 290 (6th Cir. 1988), cert. denied, 109 S. Ct.

788 (1989).

I
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matter what his damages are." He also reports a very high rate

of settlements.l'

Other benefits of issue severance are: reducing court trial

load or congestion, as well as the delay and costs associated

with the adjudication of disputes and delivery of justice. When

issues are tried in stages and the jury finds for one party on an

issue, such as liability, trials will be shortened as

adjudication of damages is unnecessary, or the parties are likely

to settle.u This avoidance of unnecessary adjudication of issues

can save trial time and contribute to reducing the backlogs with

which many Texas courts are plagued.

Impact on trial time of separation of issues -- thus, effect

on court trial load -- was the focus of the seminal Zeisel/

Callahan study16 on the first two years' experience under the

Northern District of Illinois bifurcation rule. The authors

found, based on 69 bifurcated trials and 117 regular unified

personal injury trials, with an assumption that damages account

for 40% of trial time, that severance in personal injury cases

can save approximately 20% of the time it takes to try liability

and damages together. They concluded that separation is a

powerful remedy for court congestion.l'

At the same time, settlement or early adjudication, due to

issue severance, can also avert the severe financial hardships

that litigation delay can cause to a plaintiff. In addition, all

parties benefit from the transaction costs18 savings of avoiding

an overall trial with respect to all issues. Importantly, the

practice of issue severance was among the recommendations of the

recent Brookings Institution Report addressing the causes of and

13

14

16

17

Telephone conversation of Constance Subadan, Esq.,

American Insurance Association, Policy Development and

Research Department, with Judge Rubin, June 14, 1989.

See note 11, supra.

See e.g., notes 6, 8 and 9, supra, and accompanying

text. See also note 16, infra.

Zeisel and Callahan, Split Trials and Time Sharing: A

Statistical Analysis, 76 Harv. L. Rev. 1606 (1963).

See also Comment, Implications of Bifurcation in the

Ordinary Negligence Case, 26 Univ. of Pitt. L. Rev 99

(1964).

Zeisel and Callahan at 1619, 1624.

is
See note 6 supra, and accompanying text.
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recommending practical methods for reducing civil litigation

costs and delay.'9

III. Traditional Obstacles To Use Of Issue Severance

In Personal Injury Cases

a. Opposition From Plaintiff's Lawyers

Plaintiff's lawyers oppose bifurcation on the belief that

defendants win more often than in the traditional unitary trial

process. Statistics previously discussed do not support that

theory. However, the outcome may be different in some separated

trials, as shown by the Horowitz/Bordens experiment, discussed

below. Plaintiff's lawyers may also resist bifurcation as their

strategy may be to influence the jury with evidence of injuries,

at the first opportunity,ZO even if causation or liability

evidence may be doubtful. This` practice is inconsistent,

however, with the principle that justice requires the avoidance

of passion or prejudice; it intrudes on the jury's sworn duty to

determine facts and apply them to the rules of law given in the

judge's instructions; and it presents the jury with evidence that

is rarely pertinent to the other issues.

A recent experimental study2' by Horowitz and Bordens

examined the effect of issue severance on verdicts in a

hypothetical torts case. All the evidence was weighted in favor

of the plaintiffs, except the general causation evidence, which

was ambiguous. The study found that experimental juries exposed

to the same evidence in unitary trials, as juries in separate

trials, were more likely to find that the chemical was the cause

of plaintiffs' illnesses and the defendant liable, than the

juries in separated trials.

That study showed, however, that while juries in unitary

trials considered each trial decision in seriatim, they did tend

to buttress their decisions on one issue with evidence from other

trial issues not directly related to the issue under

consideration. At each decision point, unitary juries searched

in other areas, especially for evidence concerning damages, to

19

w

21

See Brookings Institution, Justice for All: Reducing

Costs and Delav in Civil Litigation (1989).

S.ee e.g., Judge Francis Marnell, Bifurcation in Tort

Action or Defense Counsel's Lament, For The Defense

(May 1982). (Judge Marnell sits on the Superior Court

of the State of California, County of Los Angeles.)

Horowitz and Bordens, An Experimental Investigation of

Procedural Issues in Complex Tort Trials (1989)

(available in Dept. of Psychology, Univ. of Toledo).
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buttress their decisions. This was most evident when juries were

faced with the most ambiguous trial issue, general causation.

Separated trials are structured so that this reinterpretation of

evidence is less likely. Thus, issue severance accommodates the

jury's role and duty to determine facts and apply them to the

rules of law given by the judge.

b. Opposition on Theory Bifurcation

is a Substantive Rule

A traditional reason for resisting bifurcation is the theory

that it changes the jury system so radically it would effect a

substantial-change in litigants' rights. This is a theory

articulated by an early critic of bifurcation, Professor

Weinstein (current Chief Judge, U.S. District Court, Eastern

District of New York). This would also appear to be the umplicit

rationale for the Texas Supreme Court's decision in Iley.

In a 1961 article,'3 Judge Weinstein maintained that an

appropriate role for the jury is tempering the law and giving

impressionistic reactions to the evidence submitted rather than

strict application of the facts as they find them to the law as

stated by the judge. An example of the jury's tempering role,

according to Judge Weinstein, is its amelioration of the

contributory negligence doctrine through substituting a form of

comparative negligence by discounting damages rather than finding

no liability at all.Z'

The adoption of comparative negligence in all but a few

jurisdictions eliminates the need for any tempering role for the

jury, as articulated by Judge Weinstein. That change in Texas

negligence law, effectuated subsequent to the Texas Supreme

Court's 1958 and 1967 rulings on the bifurcation issue, is a

22

zz

24

Compare Rosales v. Honda Motor Co., 726 F. 2d 259 (5th

Cir. 1984), a diversity personal injury suit. In

Rosales, the Fifth Circuit held that the District Court

was authorized to bifurcate liability and damages

issues under Federal Rule 42(b), despite the Texas

state law/policy disallowing such bifurcation. The

Fifth Circuit found that under Hanna v. Plumer, the

state's characterization of its law as substantive

rather than procedural, had to yield to the federal

procedural rule.

Weinstein, Routine Bifurcation of Jury Negligence

,Trials: An Example of the Ouestionable Use of Rule

Making Power, 14 Vand. L. Rev. 831 (1961).

Id. at 834.

Pg000598
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crucial reason, additional to the considerations previously

discussed, warranting reconsideration of the Court's position.

IV. Bifurcation in Texas

In Iley v. Hughes, decided in 1958, the issue whether a

trial judge has discretion, under Rule 174(b), to allow separate

trial of liability and damages issues in personal injury cases,

was one of first impression in the state. The Texas Supreme

Court would not interpret Rule 174(b) to authorize such

discretion. It held that under Texas policy and practice those

issues are so intertwined that bifurcating them is impermissible.

Before reaching the above conclusion, the Court reviewed,

but disregarded, persuasive authority favoring bifurcation of

liability and damages issues in personal injury suits. That

authority was, as follows: the plainu language of Rule 174(b); a

prior2' decision interpreting that rule to confer broad discretion

on trial judges; personal in^'ury and other decisions allowing

bifurcation of other issues; other rules -- Rules

I
I
I

25 The Court noted that the literal language in Rule

174(b) allowing trial judges "in furtherance of

convenience or to avoid prejudice" to order a separate

trial "of any separate issue or of any number of....

issues" would appear to facially authorize bifurcation

of the liability and damages issues in personal injury

actions.

I
I
I
I
I
I
I

26

27

In that decision, Landers v. East Texas Salt Water

Disposal Co., 248 S.W. 2d 731 (Tex. 1952), the Court

held that the discretion conferred on trial judges by

Rule 174(b) and other rules is "about as broad as

language could make it." The Iley Court noted that

that decision would also seem to favor bifurcating

liability and damages issues in personal injury cases.

Personal injury and other suits referenced by the Court

in which the trial court's discretion to bifurcate

other types of issues under Rule 174(b) was either

approved on review or not challenged in the trial court

were: Shelton v. Belknap (citations omitted) (issue

whether plaintiff was married to deceased, thus

entitled to maintain suit for wrongful death);

Hernandez v. Light Publishing Co. (citation omitted)

(issue whether plaintiff was an independent contractor,

thus entitled to recover damages); Meredith v. Massie

(citation omitted) (issue of limitations in a suit for

damages for alienation of affection); H. Rouw Co. v.

Railway Express Agency (citation omitted) (issue of

(continued...)

I
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166-A28 and 243" -- specifically authorizing separate trial of

damages issues; and Rule 174(b)'s similarity to Federal Rule

42(b), and the interpretation90 of the latter, by federal courts,

to allow separate trial of liability and damages issues.

27 (...continued)

limitations in a suit for damages arising out of a

shipment of strawberries); Sterett v. Dyer (citation

omitted) (issue of plaintiff's right to share profits

of the business in a suit to establish right to a share

of net profits and for an accounting); and Cone v. Cone

(citation omitted), as well as Lesage v. Gately

(citation omitted) (issue of divorce in advance of a

trial of property rights of the parties).

29

30

Rule 166-A allows summary judgment on liability, and

separate trial of damages. It states in part:

SUMMARY JUDGMENT

(a) For Claimant. A party seeking to recover upon

a claim, counterclaim, or cross-claim or to obtain a

declaratory judgment may, at any time after the adverse

party has appeared or answered, move with or without

supporting affidavits for a summary judgment in his

favor upon all or any part thereof. A summary

judgment, interlocutory in character, may be rendered

on the issue of liability alone although there is a

genuine issue as to amount of damages.

Rule 243 authorizes default judgment on liability, and

separate trial of damages, when a cause of action is

unliquidated. That Rule states:

UNLIQUIDATED DEMANDS

If the cause of action is unliquidated or be not

proved by an instrument in writing, the court shall

hear evidence as to damages and shall render judgment

therefor, unless the defendant shall demand and be

entitled to a trial by jury in which case the judgment

by default shall be noted, a writ of inquiry awarded,

and the case entered on the jury docket.

(Amended March 31, 1941, eff. Sept. 1. 1941.)

Source: Art. 2157 unchanged.

See e.g., Nettles v. General Accident Fire & Life

Assurance Corp., 234 F. 2d 243 (5th Cir. 1956), cited

by the Iley Court.

I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
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The Court found that the previously mentioned authority was

overborne by stronger considerations of longstanding policy and

practice in Texas. Implicit and central to the logic of the

Court's rationale was the then applicability, in Texas, of the

longstanding doctrine of contributory negligence. For

contributory negligence, if established, acted as a total bar to

recovery, relieving a defendant of liability if the plaintiff's

negligent conduct contributed as a proximate cause to his

The premise that the applicability of contributory

negligence is central to the Court's reasoning is substantiated

by a review'of"the,following concerns.raised,by.the Court. It

should be noted that these considerations address "all or

nothing" doctrines or defenses associated with the applicability

of a contributory negligence regime:

If Rule 174(b) were now interpreted to permit separate

trial of liability and damage issues, on what basis could we

later deny to a trial court the right to try only the

primary92 negligence, issues? Or the contributory negligence

issues? Or, more appropriately perhaps, the issue of

unavoidable" accident, since a finding that an accident was

unavoidable would ordinarily relieve the defendant of

liability?'4

31

33

See e.g., Lowery v. Berry, 269 S.W. 2d 795 (Tex. 1954)

and Hudson v. West Central Drilling Co., 195 S.W. 2d

387 (Tex. Civ. App. 1946).

Primary negligence depends upon reasons to anticipate

injury plus failure to perform duty arising on account

of that anticipation. Strong v. Caudill, 389 S.W. 2d

736 (Tex. Civ. App. 1965). See also 65 C.J.S.

Negligence, Section 1(14) (1966) (negligence has been

referred to as either contributory or primary, or as

primary or subsequent).

The defense of unavoidable accident is an affirmative

defense and must be plead to secure submission of such

issue. Breaux v. Slocum, 438 S.W. 2d 403 (Tex. Civ.

App. 1968). Note that in Yarbrough v. Berner, 467 S.W.

2d 188 (Tex. 1971) the Texas Supreme Court reduced the

issue of unavoidable accident from a special issue to a

jury instruction. The Court said that the separate

issue of unavoidable accident merely served to confuse

juries.

311 S.W. 2d at 651.

pg000601

'



I
11

Texas adopted the doctrine of comparative negligence by

legislation in 1973.'' That doctrine has been revised" to apply

to other causes of action, in addition to negligence. However,

it retains the rule, in a personal injury negligence action, that

a plaintiff may recover damages if his fault is 50 percent or

less. That doctrine thus ameliorates the consequences of the

contributory negligence rule by apportioning liability and

damages rather than by applying an "all or nothing standard." It

also negates the concern, such as that expressed by Judge

Weinstein, that forcing juries to separate damages from liability

35

36

Tex.-Rev..Civ. Stat. Ann. Art. 2212a, Section 1 (Vernon

Supp. 1974-75) states:

Contributory negligence shall not bar recovery in an

action by any person or party or the legal

representative of any person or party to recover

damages for negligence resulting in death or injury to

persons or property if such negligence is not greater

than the negligence of the person or party or persons

or parties against whom recovery is sought, but any

damages allowed shall be diminished in proportion to

the amount of negligence attributed to the person or

party recovering.

The current law is found at Tex. Civ. Prac. & Rem. Code

Ann., Section 33.001 (Vernon 1986 and 1989 Supp.), note

26, infra. See generally Durbin et al., Texas Tort Law -

in Transition, 57 Tex. L. Rev. 381 (1979) and Note,

Doctrine of Last Clear Chance: Should It Survive The

Adoption of Comparative Negligence in Texas?, 6 Tex.

Tech. L. Rev. 131 (1974).

The Texas comparative responsibility statute currently

applies to negligence, as well as strict tort liability

and other causes of action. It states in relevant

part:.

33.001. Comparative Responsibility

(a) In an action to recover damages for negligence

resulting in personal injury, property damage, or death

or an action for products liability grounded in

negligence, a claimant may recover damages only if his

percentage of responsibility is less than or equal to

50 percent.

(b) In an action to recover damages for personal
injury, property damage, or death in which at least one
defendant is found liable on a basis of strict tort

liability, strict products liability, or breach of

warranty under Chapter 2, Business & Commerce Code, a

claimant may recover damages only if his percentage of

responsibility is less than 60 percent.

Pg000602

I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I



I
I
I
I
I
I
I
I
I
I
I

I
I
I
I
I
I
I
I

12

would prejudice a plaintiff's rights, by infringing on the jury's

role of tempering the contributory negligence rule.

It is noteworthy that since the enactment of the Texas

comparative negligence legislation, the Texas Supreme Court has

affirmatively acted to abolish several common law doctrines

associated with the old contributory negligence law." The Court

has also acted to refine negligence actions, prior to the

legislative adoption of comparative negligence, such as by

changing the issue of unavoidable accident from a special issue

to a jury instruction.m

The adoption of comparative negligence should render

nugatory the Court's concern about allowing bifurcation of

liability and damages issues in personal injury cases under Rule

174(b).

In Ilev, the Court also found that its interpretation of

Rule 174(b) was consistent with its refusal to interpret Rules

434 (now 81) and 503.(now 184) to allow separate retrial of

liability or damages issues. It noted that it had held" that the

broad language of those rules directing reversal of only the part

of a judgment affected by error, "where the issues are

severable," does not allow separate trial of liability and

damages on retrial.

See, e.g., French v. Grigsby, 571 S.W. 2d 867 (Tex.

1978) (doctrine of last clear chance or discovered

peril eliminated in light of the comparative negligence

legislation); Davila v. Sanders, 557 S.W. 2d 770 (Tex.

1977) (imminent peril doctrine abolished in light of

the comparative negligence legislation) and Farley v.

M.M. Cattle Co., 529 S.W. 2d 751 (Tex. 1975)

(abolishing voluntary assumption of risk in negligence

cases as incompatible with the comparative negligence

legislation).

See note 33, supra.

See e.g., Waples-Platter Co. v. Commercial Standard

Insurance Co., 294 S.W. 2d 375 (Tex. 1956) cited by the

Court in Iley v. Hucthes at 651.
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However, in 1976, the Court amendedp Rules 434 and 503 to

more clearly 41 provide for a new trial only on the part of the

judgment affected by error. Those amendments to the retrial

rules are additional reasons for the Court to now amend Rule

174(b) to clearly authorize separate trial of liability, damages

and other issues in personal injury cases.

A rule explicitly authorizing trial courts to sever

liability, damages, or other issues in personal injury cases is

consistent with and supported by the previously discussed changes

in Texas negligence law and the retrial rules. Such a rule is

consistent with-Texas practice of bifurcating other dispositive

issues in personal injury cases.42 It would also be consistent

with the practice in the federal courts and the majority of

states. Finally, such a rule would provide litigants, the

judiciary, and the Texas civil justice system, at large, the many

benefits related to the practice of,bifurcation.

The 1976 amendments provided, as follows, with respect

to both Rules 434 and 503:

"and if it appear to the court that the error

affects a part only of the matter in controversy

^^^the^^^^severable and that such part is

clearly severable without unfairness to the

parties, the judgment shall only be reversed and a

new trial ordered as to that part affected by such

error, provided that a separate trial on

unliauidated damages alone shall not be ordered if

liability issues are contested.

41

42

(Strike-throughs indicate matter which was

deleted; underlining indicates new language.)

See Simpson v. Phillips Pipe Line Co., 603 S.W. 2d 307

(Tex. Civ. App. 1980), noting that the Texas Supreme

Court amended Rules 434 and 503 in 1975 (sic) to

provide for a new trial only as to the part of a

judgment affected by error. Compare Page and Sigel,

Bifurcated Trials in Texas Practice: The Advantages of

Greater Use of Texas Rules of Civil Procedure 174(b),

54 Tex. B. J. 318 (1990). Page and Sigel argue that

the 1975 (sic) amendments implicitly repealed Iley.

See the cases cited by the Court in note 27, supra.

Compare also Phipps v. Miller, 597 S.W. 2d 458 (Tex.

Civ. App. 1980) (bifurcation of issue of limitations

approved in a personal injury action).
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June 12, 1993

Luther H. Soules, III

175 E. Houston 10th Floor

Two Republic Bank Plaza

San Antonio, Texas 78205-2230

Dear Luke:

Enclosed is my memorandum to the Committee on Court Rules

along with my letter to Emily Casstephens regarding the impact

of HB 887 on subpoena practice. I would ask that this matter

be placed on the agenda for your next meeting of the Supreme

Court Advisory Committee.

Thank you very much

sincerely,

A
^.^

L'I

Harry L. Tindall

Enclosure

for your attention to this matter.
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^

HARRY L Ti\D.1LL

e0A0.D :ERTinED•r4uiLY :AW

^

♦

June 11, 1993

Emily Casstevens

State Bar of Texas

P.O. Box 12487

Capitol Station

Austin, Texas 78711

Dear Ms. Casstevens:

Please circulate the enclosed memo to members of the Committee on

Court Rules in preparation for our next meeting.

Harry L. Tindall

/ejb

Enc.

cc: Shelby Sharpe

P9000637
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MEMORANDUM

TO: Committee on Court Rules

FROM: Harry L. Tindall

DATE: June 11, 1993

RE: House Bill 887

The Texas Legislature has just enacted HB 887 which was approved by

Governor Ann Richards on May 7, 1993. The legislation increases
the witness fee for a witness from $1.00 to $10.00 and increases
the range of a subpoena from 100 miles to 150 miles. I attach a

copy of the newly enacted legislation.

Accordingly, it is my suggestion that Rules 176 and 201(5) Texas

Rules of Civil Procedure, be amended to read as follows:

Rule 176. WITNESSES SUBPOENAED

The clerk of the district or county court, or justice of

the peace, as the case may be, at the request of any

party to a suit pending in his court, or of any agent or

attorney, shall issue a subpoena for any witness or

witnesses who may be represented to reside within one

hundred fifty miles of the courthouse of the county in

which the suit is pending or who may be found within such

distance at the time of trial; provided that any clerk,

justice of the peace or other officer issuing a subpoena

pursuant to the provisions of this rule, or of any other

rule or statute, shall issue a separate subpoena,
together with a copy thereof, for each witness
subpoenaed.

Notes and Comments

Changed by amendment effective January 1, 1994. Change

from one hundred to one hundred fifty miles was made to

conform with HB 887 (73rd Legislature 1993) amending

Chapter 22, Civil Practice and Remedies Code.

Rule 201. COMPELLING APPEARANCE; PRODUCTION OF DOCOMENTS

AND THINGSt DEPOSITION OF ORGANIZATION

5. Time and Place. The time and place designated shall
be reasonable. The place of taking a deposition shall be

in the county of the witness' residence or, where he is

employed or regularly transacts business in person or at

such other convenient place as may be directed by the

court in which the cause is pending; provided, however,

the deposition of a party or the person or persons

designated by a party under paragraph 4 above may be

taken in the count of suit subject to the provisions of

I
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paragraph 5 of Rule 166b. A nonresident or transient

person may be required to attend in the county where he

is served with a subpoena, or within one hundred fifty
miles from the place of service, or at such other

convenient place as the court may direct. The witness

shall remain in attendance from day to day until such
deposition is begun and completed.

Notes and Comments

Changed by amendment effective January 1, 1994. Change

from one hundred to one hundred fifty miles was made to

conform with HB 887 (73rd Legislature 1993) amending

Chapter 22, Civil Practice and Remedies Code.
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By '-crz:scn --f =arr_s -.3. N=. b37

1

4 SEC::Oti 1. Chapter 22, Civil P ractice and Rem:ed:es C:Ce, is

5 amended to read as follows:

6 C:14?TER 22. WITNESSES

7 SUBC?.APTER A. WITNESSES

8 Sec. 22.001. WITNESS 777 (==:51 (a) A witness is entitled

9 to 10 dol'_ars(-

10 ({i^--eae--de=:er) for each day the witness attends

11 court(;-end

12 {it--six-eents-'_er-eaei-m:=e-t'.-e--w:tress--trerels--:z

13 goiag--to--n-d--ret=rning--f-en--eoc-t). This fee includes the

14 entitlement for travel and the witness is not entitled to any

15 reimburserent for mileage t raveled.

16 (b) (After-reee?Y:-;--tLe--M:t_e » le--eGi=dGbSt=--tLe--C.:_..

17 Clerk--SL -1- .ti-Lt e- s w a t Z ng- tL e- fe e s-'-.^ct .. e i -^ ir:ce

18 th:s-sect=onT

19 ({ef) The party who summons the witness shall may :=ac

20 witness's fee for one day, as (feesJ provided ( for) by this

21 section, at the time the subocer.a is served on the witness.

22 (C) (fdfl The witness fee (fees) must be taxed in the bill

2 3 of costs as other costs.

24 Sec. 22.002. DISTANCE FOR SUBPOENAS. A witness v4.i0 is

I
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2 su:• i s oerd•,c cr who -av : e `c_-d w_--_-s _-n- d_s_a-ce at

3 t::r.e of ? al oz :; e suit may be s•.:booer.aed i n the su:t

S Sec. 22.011. ?A:v:=EG= -?OK :,.1 ?ES;. ( a) A wi:ness is

6 privi:eced from ar:es: w`i-e at:ending, going tc, and :er:rning

7 from court.

8 (b) The privilege proviZed by this section extends for a

9 period computed by allowing one day of travel for each 150 (35J

10 miles of the distance from the courthouse to the witness's

11 residence.

12 (c) This section does not apply to an arrest for a felony,

13 treason, or breach of the peace.

14 SECTION 2. This Act takes effect January 1, 1994.

15 SECTION 3. The importance of this legislation and the

16 crowded condition of the calendars in both houses create an

17 emergency and an imperative public necessity that the

18 constitutional rule requiring bills to be read on three several

19 days in each house be suspended, and this rule is hereby suspended.

I
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A BILL TO BE ENTITLED

1 AN ACT

2 relating to the use of subpoenas to obtain the testimony of

3 children in criminal cases.

4 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:

5 SECTION 1. Chapter 24, Code of Criminal Procedure, is

6 amended by adding Article 24.011 to read as follows:

7 Art. 24.011. SUBPOENAS; CHILD WITNESSES. (a) If a witness

.8 is younger than 18 years, the court may issue a subpoena directing

9 a person having custody, care, or control of the child to produce

10 the child in court.

11 (b) If a person, without legal cause, fails to produce the

12 child in court as directed by a subpoena issued under this article,

13 the court may impose on the person penalties for contempt provided

14 by this chapter. The court may also issue a writ of attachment for

15 the person and the child, in the same manner as other writs of

16 attachment are issued under this chapter.

17 SECTION 2. The importance of this legislation and the

18 crowded condition of the calendars in both houses create an

19 emergency and an imperative public necessity that the

20 constitutional rule requiring bills to be read on three several

21 days in each house be suspended, and this rule is hereby suspended,

22 and that this Act take effect and be in force from and after its

23 passage, and it is so enacted.

P9000699
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June 7, 1990

The Supreme Court of Texas

P. O. Box 12248

Austin, TX 78711

RE: Rules of Civil Procedure

Recusal of Assigned Judge

Gentlemen:

Recognizing that you have certain standard procedure, as well as

certain standard time frameworks for modifying the Rules of Civil

Procedure, please permit me to offer a suggestion or a concern

regarding the matter of recusal of visiting judges. No reply is

necessary. I would just ask that you include this in the matters

that you talk about, at whatever time is appropriate.

This Court has one case in which this matter has been a bit of a

problem. There are numerous parties and numerous attorneys.

Early in the proceedings I recused myself for the reason that

there appeared to be some disputed facts about which I might have

some personal knowledge, of such a nature that it might interfere

with my deciding one of the many issues in the case. It appears

to be a complicated case, with numerous parties, and it is

possible that the matter I might know something about would not

turn out to be relevant. But it is simpler to ask for another

judge to be assigned so that things can move along promptly

without any problem.

The problem that came up is that the first assigned judge was

recused by one of the attorneys. Now the second assigned judge

has been recused by a different attorney. As far as I can tell,

there was no particular reason for anybody objecting to either of

these assigned judges, except that the attorneys chose to do so.

In a case in which there are only two parties, this would be less

of a problem. But in this case, we will gradually go through a

large number of judges if each party is allowed to object to one

visiting judge for no particular reason.

My understanding of the present law is that assigned visiting

judges may be recused without any particular reason or cause.

This may be done one time by each party.

My suggestion is that you could simplify it just a bit if you

would provide that there would be no automatic recusal of

Pg000645
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RE: Rules of Civil Procedure, Recusal of an Assigned Judge

June 7, 1990

Page 2

assigned judges unless (a) the assigned judge did not have

jurisdiction over this sort of matter when he was active -- for

example, the assigned judge was a criminal District Court judge

when active and had been assigned to a domestic relations case,

or (b) some exception or criterion relating to continuing legal

education -- for example, that the assigned judge had not within

the past two years completed as many as hours of continuing

legal education relevant to the field of law of the assigned

case.

I haven't had any problems in this area, prior to this one case.

I have had some problems on the general subject of recusal "for

cause" filed repetitively as a delaying tactic. I do not have

any quick suggestions on that subject, since one of the primary

purposes of the rule is to ensure that the trial may be conducted

by a judge whose fairness is not in dispute. I do wish we had a

group of available, assignable judges who could not be challenged

for any reason so that the administrative judge would have a tool

with which to quiet these matters when they come to light.

As a suggestion, it recently occurs to me that if the recusal

process could be modified in some instances so that the Motion

for Recusal would be done entirely in writing, to be heard (in

Fort Worth, for example) by the administrative judge at a time

and place of his convenience, it might expedite things. It would

give the administrative judge a bit more leverage, as well as

entrusting to the administrative judge the opportunity to

determine if the presiding judges within his area were, in fact,

being fair. Also, providing for sanctions for use of recusal

motions for delay or frivolity would help.

At any rate, I do appreciate your careful work on all the rules

and will respect your decision on same.

With kindest regards, I am

Jam6s O. Mullin

District Judge

JOM/mbm
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SAN ANTONIO, TEXAS 78212

TELEPHONE (512) 490-5299

3

October 12, 1989

Mr. Luke Soules, III L^ ^^

c/o Soules & Wallace

Republic of Texas Plaza Bldg.
175 E. Houston Street
San Antonio, TX 78205

Dear Luke:

3

Confirming my conversation with you of the hiat s between Rules

188 (Foreign Jurisdiction Depositions) and 206 (Domestic

Depositions and Return) please note the highlighted portions.

As I explained to you, I had reason to take out-of-state

depositions in my daughter's divorce case, and this led to the

problem of the court reporter in the foreign jurisdiction adhering

to Rule 188 and returning the depositions and bill of costs back

to our District Clerk. On such occasion, they were returned to

the court reporter in the foreign jurisdiction, both deposition

and cost bill.

Rule 206 states that the lawyer that asks the first question gets

the honor of being the custodian, and of course when you send it

out to a foreign jurisdiction you never know who's going to ask

the first question. It would occur to me that it would be better

stated to cause the return of the foreign deposition to the party

who caused the issuance of the same, without regard to who asks

the first question. The bill of costs should be filed with the

Clerk of the proper Court to be compiled as part of the costs of

court.

The foreign court reporters in reading Rule 188 have seized upon

the unnumbered second paragraph of paragraph number 2 of Rule 188

and returned the depositions to the Clerk. The Clerk then,

pursuant to Rule 206, 2, returns it to them as he takes the

position, and properly, that he is not the custodian.

In short, it seems to me that the two Rules conflict to some

degree, or in any event are confusing to foreign court reporters

and clarification, simple if at all possible, should be made when

the new Rules are promulgated.

Kindest regards,

JESS W. YOUNG, INC.

pq000647
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November 25, 1992

Luther H. Soules, III

Chair, Supreme Court Advisory Committee

175 E. Houston, 10th Floor

Two Republic Bank Plaza

San Antonio, Texas 78205-2230

Dear Luke:

I propose that Rule 200, Texas Rules of Civil Procedure, be
amended by adding a new subpart 3 to read as follows:

Any witness, party, attorney or other person

lawfully attending a deposition may desianate

the place where the deposition is being taken

as a nonsmoking area. Such designation shall

be binding upon all those in attendance during

the deposition."

Our law firm is a designated no smoking area as many law firms

in this city are. However, from time to time I am noticed for

depositions in opposing counsel's office and frequently I have

encountered smoking witnesses and attorneys who will not

observe a request for no smoking. If my client and I are

forced to attend a deposition, it would seem that we could

insist on a smoke free environment.

Harry L. Tindall

/ejb
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FEBRUARY 21 , 1992

RULES JUSTICE OF THE SUPREME COURT

SUPREME COURT OF TEXAS

SUPREME COURT BUILDING

P.O. Box 12248
CAPITOL STATION

AUSTIN, TEXAS 78711

DEAR SIR:

IT SEEMS TO ME RULE 200 SHOULD BE AMENDED TO REQUIRE THE

DEPONENT TO BE IDENTIFIED THE SAME AS IN THE CASE OF "A PERSON

HAVING KNOWLEDGE OF RELEVANT FACTSH BY INCLUDING HIS RESIDENCE AND

BUSINESS ADDRESSES, RESIDENCE AND BUSINESS TELEPHONE NUMBERS.

RESPECTFULLY,

HARDY MOORE

pq000651



WENDELL S. LOOMIS
Attorney at Law

14610 Falling Creek Drive
Houston Texas 77068-2938

(7^13) 893-5900
FAX (713) 893-5732

May 6, 1991

Soules & Wallace

Attorneys-at-Law

Tenth Floor

Republic of Texas Plaza

175 East Houston Street

San Antonio, Texas 78205-2230

Re: Proposed Changes to TRCP 21 and 91

Add Rule 200.2.a.; Rule 201.3.

Gentlemen:

Originally I requested consideration of changes to Rule 21,

21a and 21b, as the result of the Trevino vs. Hidalgo

Publishing Company case. Please see my letter of March 21,

1991, attached.

In reviewing the rules on another discovery issue, I find

that Rule 200 has a similar problem. The first sentence of

Rule 200.2.a. is as follows:

Reasonable notice must be served in writing by the

party, or his attorney, proposing to take his

deposition upon oral examination to every other party

or his attorney of record.

Rule 201.3. also states:

When a deponent is a party, service of the notice upon

the party or his attorney shall have the same effect as
a subpoena served on the party. If the deponent is an

agent or employee who is subject to the control of

a party, notice to take the deposition which is served

upon the party or the party's attorney of record shall

have the same effect as a subpoena served on the

deponent.

There may be other places in the rules that I simply haven't

spotted where the same or similar wording is used. Of

I
I
I
I
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Soules & Wallace

May 6, 1991

Page Two

course, where you have an unsophisticated client, injury and

prejudice.could occur by notice to the client and not the

lawyer.

May I suggest that wording similar to Rule 168.1. or Rule

169.1. be added to the rules in question. The wording in

Rule 168 and 169 is similar as follows:

Whenever a party is represented by an attorney of
record, service of a Request for Admissions shall

be made on his attorney unless service on the party

himself is ordered by the Court. Rule 169.

When a party is represented by an attorney, service of

interrogatories and answers to interrogatories shall be

made on the attorney unless service upon the party

himself is ordered by the Court. Rule 168.

A review of the Trevino vs. Hidalgo Publishing Company

reasoning will point out the necessity for these changes.

Wendell S. Loomis

cc: Honorable Nathan L. Hecht

David J. Beck

Honorable Bob L. Thomas
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WENDELL S. LOOMIS
Attorney at Law

14610 Fall'ng Creek Drive
Houston Texas 77068-2938

(7^13) 893-5900
FAX (713) 893-5732

March 21, 1991

Supreme Court of the State of Texas
Supreme Court Building
P.O. Box 12248

Austin, Texas 78711

Attention: Honorable Justice Eugene A. Cook

Re: Rules 21, 21a, 21b Methods of Service

Trevino vs. Hidalgo Publishing Company d/b/a The

Edinburgh Daily Review, No. 13-90-025-CV (Corpus

Christi), 2-21-91

Dear Gene:

I have just read with horror the above-described case and
looking at Rule 21a was aghast to find that the Rule does

not absolutely require notice to be served upon the attorney

of record, but the rule authorizes the Notice to be served
on the party or his attorney of record.

I thought this question had been put to rest several years

ago when I complained about Rule 72, which required

pleadings to be served only on "adverse" parties instead of

all parties, only to discover that Rule 72 and 73 have now

been consolidated into Rules 21, 21a, and 21b, which are now

the offending wording.

The original reason for my complaint was that where there

were multiple plaintiffs and/or multiple defendants, one

plaintiff could deal with one defendant independent of the

other parties and not be in violation of the rules and

create considerable confusion in the case. As I recall,

this Rule was amended, then the amendment was withdrawn,

then it was re-amended, and now consolidated to Rule 21a and

21b. In the corporate and commercial law practice,

trickiness is part of the game (I know I don't have to tell

you this) and justice certainly does not prevail under the

circumstances described by the Trevino vs. Hidalgo case

Pg000654
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Honorable Just._e Eugene A. Cook

March 21, 1991

Page Two

Can we have a wording under Rule 21, 21a, 21b, or 21c to the

effect that

pleadings, notices, and documents must be served upon

all counsel of record, but if there is no counsel for a

party, then upon the party or the parties' designated

agent.

Gene, I feel that this matter is urgent! The Trevino case

may or may not come up before the Supreme Court. The

Trevino case on first blush appears to be technically

correct. For that reason, I think all haste must be taken

to amend the rules so that all counsel are requested to

serve all other counsel with pleadings, notices, motions,

and applications.

Your urgent attention to this problem would be very much

appreciated.

Pg000655

I



FELLOW. AMERICAN ACADEMY OF MAT0.'MONIALLAWYE0.S

June 12, 1993

77?rP

Luther H. Soules, III

175 E. Houston 10th Floor

Two Republic Bank Plaza

San Antonio, Texas 78205-2230

Dear Luke:

Enclosed is my memorandum to the Committee on Court Rules

along with my letter to Emily Casstephens regarding the impact

of HB 887 on subpoena practice. I would ask that this matter

be placed on the agenda for your next meeting of the Supreme

Court Advisory Committee.

Thank you very much

,

^

Harry L. Tindall

/ejb

Enclosure

Sincerely,

for your attention to this matter.

Pg000656
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TE*A} ukRD Of LICALS ^ECIAIIZATION

June 11, 1993

Emily Casstevens

State Bar of Texas

P.O. Box 12487

Capitol Station

Austin, Texas 78711

Dear Ms. Casstevens:

Please circulate the enclosed memo to members of the Committee on

Court Rules in preparation for our next meeting.

Harry L. Tindall

/ejb

Enc.

cc: Shelby Sharpe

I
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MEMORANDUM

TO: Committee on Court Rules

FROM: Harry L. Tindall

DATE: June 11, 1993

RE: House Bill 887

The Texas Legislature has just enacted HB 887 which was approved by

Governor Ann Richards on May 7, 1993. The legislation increases

the witness fee for a witness from $1.00 to $10.00 and increases
the range of a subpoena from 100 miles to 150 miles. I attach a

copy of the newly enacted legislation.

Accordingly, it is my suggestion that Rules 176 and 201(5) Texas
Rules of Civil Procedure, be amended to read as follows:

Rule 176. WITNESSES SUBPOENAED

The clerk of the district or county court, or justice of

the peace, as the case may be, at the request of any

party to a suit pending in his court, or of any agent or

attorney, shall issue a subpoena for any witness or

witnesses who may be represented to reside within one

hundred fifty miles of the courthouse of the county in

which the suit is pending or who may be found within such

distance at the time of trial; provided that any clerk,

justice of the peace or other officer issuing a subpoena

pursuant to the provisions of this rule, or of any other

rule or statute, shall issue a separate subpoena,
together with a copy thereof, for each witness
subpoenaed.

Notes and Comments

Changed by amendment effective January 1, 1994. Change

from one hundred to one hundred fifty miles was made to

conform with HB 887 (73rd Legislature 1993) amending

Chapter 22, Civil Practice and Remedies Code.

Rule 201. COMPELLING APPEARANCE; PRODUCTION OF DOCIIMENTS

AND THINGS; DEPOSITION OF ORGANIZATION

5. Time and Place. The time and place designated shall

be reasonable. The place of taking a deposition shall be

in the county of the witness' residence or, where he is

employed or regularly transacts business in person or at

such other convenient place as may be directed by the

court in which the cause is pending; provided, however,

the deposition of a party or the person or persons

designated by a party under paragraph 4 above may be

taken in the count of suit subject to the provisions of

Pg000658
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paragraph 5 of Rule 166b. A nonresident or transient

person may be required to attend in the county where he

is served with a subpoena, or within one hundred fifty

miles from the place of service, or at such other

convenient place as the court may direct. The witness

shall remain in attendance from day to day until such

deposition is begun and completed.

Notes and Comments

Changed by amendment effective January 1, 1994. Change

from one hundred to one hundred fifty miles was made to

conform with HB 887 (73rd Legislature 1993) amending

Chapter 22, Civil Practice and Remedies Code.

pg000659
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AS ENROLLED ANIDSEtiT TO THE GOVERNOR

1 _

2

3

4 SEC:=ON 1. C!;aPter 22, Civil ?ract_ce and Remedies Cod_,̂ is

5 amended to read as follows:

6

7

8 Sec. 22.001. WITNESS FEE (===SJ (a) A witness is e,tit=ed

9 to 10 dol!ars(-

10 [{=^--one--do=?-arJ for each day the witness attends

11 court[T-ezd

12 [{^^--six-eer.ta-'o•-eae'^-a=?e-t'.:e--rrit-ess--t-aYe1a--:z

13 go:ag--to--a-d--retcrns^g--f-on--con:tJ. This fee includes the

14 entitlement for travel and the witness is not entitled to any

15 reimbursement for mileage traveled.

16 (b) (After---eeid^r.;--the--M:t-e » 1^--a «:dadit=--tLe--c^=rt

17 cie-x--she=1--i »ce--a--ce-ticate-stat:ng-the-fees-i:ecrred-_..?er

18 th:a-sect:oz.-

19 ({e;) The party who summons the witness shall pay :=at

20 witness's fee for one day, as (fees) provided (for) by this

21 section, at the time the subDCer.a is served on the witness.

22 (cZ ({d}) The witness fee (£eesJ must be taxed in the bil1

23 of costs as other costs.

24 Sec. 22.002. DISTANCE FOR SUBPOENAS. A witness vlho is
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ci.3. No. 887

1 reoresented to reside 150 miles or less from a co;:ntv in ich a

2 sui*_ _s oen.d_nc cr who -av :e found w:r=-n --_ distance at t^-e

3 ti:r.e of trial on the suit may be subDoen.aed in the suit.

4

5 Sec. 22.011. ?RIViT-:GE =?0'4 AR ??ST. (a) A witness is

6 privi'_eged from ar:est while a"%tending, going to, and returning

7 from court:

8 (b) The privilege provided by this section extends for a

9 period comauted by allowing one day of travel for each 150 [25]

10 miles of the distance from the courthouse to the witness's

11 residence.

12 (c) This section does notapply to an arrest for a felony,

13 treason, or breach of the peace.

14' SECTION 2. This Act takes effect January 1, 1994.

15 SECTION 3. The importance of this legislation and the

16 crowded condition of the calendars in both houses create an

17 emergency and an imperative public necessity that the

18 constitutional rule requiring bills to be read on three several

19 days in each house be suspended, and this rule is hereby suspended.
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WENDELL S. LOOMIS ^
Attorney at Law

14610 Fa(ling Creek Drive
Houston Texas 77068-2938

(^13) 893-5900
FAX (713) 893-5732

May 6, 1991

Soules & Wallace

Attorneys-at-Law

Tenth Floor

Republic of Texas Plaza

175 East Houston Street

San Antonio, Texas 78205-2230

Re: Proposed Changes to TRCP 21 and 91

Add Rule 200.2.a.; Rule 201.3.

Gentlemen:

Originally I requested consideration of changes to Rule 21,

21a and 21b, as the result of the Trevino vs. Hidalgo

Publishing Company case. Please see my letter of March 21,

1991, attached.

In reviewing the rules on another discovery issue, I find

that Rule 200 has a similar problem. The first sentence of
Rule 200.2.a. is as follows:

Reasonable notice must be served in writing by the

party, or his attorney, proposing to take his

deposition upon oral examination to every other party
or his attorney of record.

Rule 201.3. also states:

When a deponent is a party, service of the notice upon

the party or his attorney shall have the same effect as

a subpoena served on the party. If the deponent is an

agent or employee who is subject to the control of

a party, notice to take the deposition which is served

upon the party or the party's attorney of record shall

have the same effect as a subpoena served on the
deponent.

There may be other places in the rules that I simply haven't

spotted where the same or similar wording is used. Of
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course, where you have an unsophisticated client, injury and

prejudice could occur by notice to the client and not the

lawyer.

May I suggest that wording similar to Rule 168.1. or Rule

169.1. be added to the rules in question. The wording in

Rule 168 and 169 is similar as follows:

Whenever a party is represented by an attorney of

record, service of a Request for Admissions shall

be made on his attorney unless service on the party

himself is ordered by the Court. Rule 169.

When a party is represented by an attorney, service of

interrogatories and answers to interrogatories shall be

made on the attorney unless service upon the party

himself is ordered by the Court. Rule 168.

A review of the Trevino vs. Hidalgo Publishing Company

reasoning will point out the necessity for these changes.

Very truly yours,

Wendell S. Loomis

WSL: dkm

cc: Honorable Nathan L. Hecht

David J. Beck

Honorable Bob L. Thomas

Pg000663
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WENDELL S. LOOMIS
Attorney at Law

14610 Fall'ng Creek Drive
Houston Texas 77068-2938

(^13) 893-5900
FAX (713) 893-5732

March 21, 1991

Supreme Court of the State of Texas

Supreme Court Building

P.O. Box 12248

Austin, Texas 78711

Attention: Honorable Justice Eugene A. Cook

Re: Rules 21, 21a, 21b Methods of Service

Trevino vs. Hidalgo Publishing Company d/b/a The

Edinburgh Daily Review, No. 13-90-025-CV (Corpus

Christi), 2-21-91

Dear Gene:

I have just read with horror the above-described case and

looking at Rule 21a was aghast to find that the Rule does

not absolutely require notice to be served upon the attorney

of record, but the rule authorizes the Notice to be served
on the party or his attorney of record.

I thought this question had been put to rest several years

ago when I complained about Rule 72, which required

pleadings to be served only on "adverse" parties instead of

a 1 parties, only to discover that Rule 72 and 73 have now

been consolidated into Rules 21, 21a, and 21b, which are now

the offending wording.

The original reason for my complaint was that where there

were multiple plaintiffs and/or multiple defendants, one

plaintiff could deal with one defendant independent of the

other parties and not be in violation of the rules and

create considerable confusion in the case. As I recall,

this Rule was amended, then the amendment was withdrawn,

then it was re-amended, and now consolidated to Rule 21a and

21b. In the corporate and commercial law practice,

trickiness is part of the game (I know I don't have to tell

you this) and justice certainly does not prevail under the

circumstances described by the Trevino vs. Hidalgo case

Pg000664
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Honorable Just--e Eugene A. Cook

March 21, 1991

Page Two
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Can we have a wording under Rule 21, 21a, 21b, or 21c to the

effect that

pleadings, notices, and documents must be served upon

all counsel of record, but if there is no counsel for a

party, then upon the party or the parties' designated

agent.

Gene, I feel that this matter is urgent! The Trevino case

may or may not come up before the Supreme Court. The

Trevino case on first blush appears to be technically

correct. For that reason, I think all haste must be taken

to amend the rules so that all counsel are requested to

serve all other counsel with pleadings, notices, motions,

and applications.

Your urgent attention to this problem would be very much

appreciated.
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CHIEFJUSTICE CLERK

Vi7LL1A.%1 L. WILLIS

Sincerely,
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•DOARD CsRTIPIRD IA

PP.RSO!IAL INJURY TRIAL LAW

April 10, 1992

Justice Nathan Hecht

Texas Supreme Court

P. 0. Box 12248

Austin, Texas 78711

RE: Texas Rule of Civil Procedure, Rule 202 - Use of Audio

Court Recording Services for Depositions

Dear Justice Hecht:

This firm is an insurance defense firm that operates as

in-house counsel for the Farmers Insurance Group of Companies in

the Houston area. In an effort to reduce litigation expense, we

have, with the agreement of the Houston Branch Claims Offices for

Farmers, instituted a program of using an audio recording firm

for depositions and have requested our outside counsel firms to

use the audio-recording firm exclusively. This firm saves us

fifteen to twenty percent per deposition. It produces a

cassette, a computer disk and typewritten transcript in booklet

form, the same as with any reported deposition. All depositions

taken are taken after the required five days' written notice. In

addition, a written agreement is entered into pursuant to Rule 11

of the Texas Rules of Civil Procedure just before any deposition

starts, by which all counsel agree, by their signatures, to the

means of taking the deposition in question. This firm has used

audio court recording for the last two years and has saved

considerable money. No attorney has objected.

The purpose of this letter is to raise a question that might

be referred to the Rules Committee concerning subparagraph e. of

Rule 202. Some attorneys interpret this section of the Rule to

mean that a stenographer has to be in attendance at an audio

recorded deposition, taking the testimony. We, and most others

whom I have contacted, consider it to mean that the tape

recording has to be reduced to writing and put in booklet form as

with any deposition, by a stenographer who transcribes from the

audio cassette. We think that the consideration of these

questions by the Rules Committee is exceedingly important not

only to the Houston area but to Texas in general, because of the

explosion of litigation costs. Each recorded deposition costs

from fifteen percent to twenty percent less than the least
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I
expensive court reporter that we have been able to find, as

mentioned. This saving is so significant that we think it

contributes to the larger good. Therefore, we are asking that

the question be referred to the Rules Committee for its
consideration and comment.

Very truly yours,

PA:njk
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Re: The VIDEO deposition rules, and

Proposed New Rules regarding Court's Charge

At the Evidence seminar, you asked if any attendee desires to

have a comment on the proposed rules, to write, so here goes:

I believe the better practice is to allow a party to notice

depositions straight VIDEO without a written transcript, and if

anyone wants a written transcript, let them arrange for a

reporter to be there also and make one. Reporter charges are

often unnecessary, especially for collateral or pure discovery

witnesses, and they are very, very expensive.

442,

with

"Your function now is to resolve certain questions

raised by the evidence about which the parties do not

totally agree. By your answers to the following

questions, you will resolve these disputed matters.

"In discharging this responsibility, follow ..."

Why? Letsthe jury know their role, and that they are

not necessarily deciding every f*acet of the case.

I
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Proposed Rule 271 ( page 445, May Bar-Journal).

Part ( 2)(d) Hearing, change to read:

"Before submission to the jury, the court shall conduct

a hearing outside the presence of the jury for the

parties to present their complaints pursuant to Rule

272."

Why? Because we still have Judges saying "Lets do that

while the jury is out." The present rule would allow

that to continue, even though it would be a waste. Why

not just spell it out.

Proposed Rule 272 (page 446)

Part (5)(b)(i), change to read:

"when an entire ground of recovery or defense of the

complaining party is omitted from the charge; o~

Why? To be clear that you do not have to submit your

opponent's case; i.e., you do not have to say: "Judge,

it is not raised by the evidence, but if you are hell

bent on submitting it, here is the proper way."

Proposed Rule 272 (page 446)

Part (5)(c), change by adding the following sentence:

"The omission of these 'improper complaints' shall not

preclude a party from asserting these points on

appeal."

Why? To be clear that if they are "improper" but

valid, you have not waived them.

Proposed Rule 273 (page 446)

Change by adding the following sentence:

"The court shall not give additional oral

instructions."

Why? Usually the court reporter is not taking down

this reading, and some Judges feel free to "explain" to

the jury what the question means. I know the proposed

rule uses the phrase "precise words" in the rule, but

Racehorse Haynes points out that for some courts, you

need to write the instructions in crayon.
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Proposed Rule 274 (page 446)

Part ( 1), change by adding the following:

", except no evidence and against great weight points."

I
I
I
I
I

Proposed Rule 274 (page 446)

Part (2), change by correcting a typo error:

"recovery of defense" to "recovery or defense."

", except no evidence and agains^ great weight points."

I hope you will at.least review my suggestions.

Very sit;jKely yours
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Fort Worth. TX 76106

Phone:817;626-2401

Fax:817r624-2830

P.O. Box 1747

Aushn.Texas 78767

10806 Hunters Way

Aushn.Texas 78756 Fort Worth.Tx 76196-0215

Phone:512'452-0621 Phone 817^884-1359

Fax. 512/452-0623 Fax.903i454-8909 Fax:8t7'884-2767

February 22, 1993

Mr. Luther H. Soules, III

Chairman, Supreme Court Advisory Committee

1000 Two Republic Bank Plaza

175 East Houston

San Antonio, Texas 78205-2230

Dear Mr. Soules:

I have received a copy of your letter to Mr. Steve

McConnico regarding proposed changes to TRCP 206. We

are very pleased the Advisory Committee is looking

into the problems generated by that rule.

The Texas Court Reporters Association would very much

appreciate an opportunity to address this matter with

the Committee, either by attendance at the Committee's

next meeting and/or by discussion with Mr. McConnico

prior to preparation of his report to the Committee.
It is a matter of deep concern to the reporting

profession in Texas.

Thank you for your consideration of this request. I

shall look forward to hearing from you at your

earliest convenience.

Sincerely,

xc: Mr. Charles M. Jordan

Mr. Steve McConnico

TCRA Executive Committee
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JOE DEE BARLOW. V.C.

CMARLE= M. JORDAN. P.C.* +

EDWARD YAiE OLIVER

BILL A. TODD, JR.. P.C.

Nl.diator

•Board Cartifi.d in
C1vil Trial Law

Taxas Board of
Lapal Spaeialization

January 28, 1993

Luther H. Soules III

Chairman of the Supreme Court of Texas Advisory C

175 E. Houston

10th Floor

Two Republic Bank Plaza
San Antonio, Texas 78205-2230

Dear Mr. Soules,

I
I
I
I
I
I
I
I
I

I would like to voice my concern regarding the 1988 Amendment

to Rule 206, subdivision 2 of the Texas Rules of Civil Procedure.

Tex. R. Civ. P. 206, subd. 2. I understand the necessity of

changing the rule to provide for the safekeeping of depositions by

a custodial attorney. This is a very pragmatic amendment in light

of the necessity of relieving courts of the burden of storing

sometimes voluminous depositions. However, I have come to regret

the portion of subdivision 2 which requires the custodial attorney

to "...make the original deposition transcript available for

inspection or photocopying by any other party to the suit."

I'have practiced law now for about- 1-8 years and have found the

court reporting industry to be among the most efficient and

cooperative service providers of the our j'ustice system. This rule

allows some clients and lawyers trying to save a buck to take money

away from a person, and her family, who have served the legal

profession and the community well. Unfortunately, I have been on

the receiving end lately of two different lawyers trying to do

things cheaply, asking for the original of the deposition to

photocopy instead of ordering a copy from the reporter. This is

just not fair to the reporter, or frankly, to my client who has

paid for the transcription and copy.

Further I have noticed that deposition costs have increased

several fold over the last four years. This leads me to the

conclusion that the reporting services are no longer able to defray
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Luther H. Soules III

January 28, 1993

Page 2 '

the cost of the deposition transcription to all of the parties to

the suit since the non-custodial parties may access the deposition

for copying via the custodial attorney. Thus the custodial party

bears all the cost of transcription and the other attorney gets

near costless access to the deposition. This discourages the use

of the deposition as a discovery tool as attorneys to multiparty

suits wait each other out to avoid bearing the full cost of

deposition transcription. Certainly the rule,is not intended to

redistribute cost, nor to discourage the discovery of pertinent

facts, however I am afraid this is exactiy what has been happening

subsequent to the enactment of this amendment.

cc: Jaye Thompson

President

Texas Court Reporters Ass'n

4113 Marathon Blvd

Austin, Tx 78756
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1/29/90

Justice Nathan Hecht

P.O. Box 12248

Austin, TX 78711

Re: Duties and Responsibilities

Court Reporters

Dear Justice Hecht:

It was a pleasure talking to you at the Dallas Bar

Association President's inaugaration.

I am interested in a couple of issues involving Rules

governing Court Reporters. The present Rules do not

cover retention of notes taken in depositions.

915°6&3= would be a computer diskette or tape. Attached are my

; Th^ ^'^" In addition, it is TSRA's desire to initiate a continuing

g„T, education program requiring all Certified Shorthand

o,

" McEr
Supreme Court.

.
TSRA would be happy to recommend such

MMru^. C9f^ Rf^ CP

21404D107
guidelines and with the CSR Board's guidance monitor such

a program.

If you feel these are viable issues to be addressed by

the Supreme Court, I would be interesed in your comments.

cc: Judy Werlinger

President TSRA

Sincerely yours,

3

Dan L. Stunkard

President-Elect

TSRA
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Vernon's Texas Codes Annotated

52.046. General Powers and Duties

(a) On request, an official court reporter shall:

PRESENTLY (4) preserve the notes for future reference for

three years from the date on which they were

taken; and

PROPOSED (4) preserve the notes in a retrievable format for

future reference for three years.from the date

on whicli tl,zy were taken; and

Texas Criminal Procedure

Rule 11

PRESENTLY (d) When a defendant is convicted and sentenced to a

term of more than two years and no appeal is taken,

the court reporter shall file the nontranscribed

notes of the proceeding with the district clerk

within 20 days following the expiration of the time

for perfecting appeal. The district clerk shall not

be required to retain the notes.beyond 15 years from

the date of their filing.

PROPOSED (d) when a defendant is convicted and sentenced to a

term of more than two years and no appeal is taken,

the court reporter shall file the nontranscribed

notes in a retrievable format of the proceeding with

the district clerk within 20 days following the

expiration of the time for perfecting appeal. The

district clerk shall not be required to retain the

notes beyond 15 years from the date of their filing.

Pg000676



I
I
I
I
I
I

Texas Rules of Court

Rules of Civil Procedure

Rule 206

Certification by Officer; Exhibits; Copies;

Notice of Delivery; Retention of Notes

(There is no present Rule Governing the retention

of deposition notes of a Reporter)

PROPOSED 7. The deposition officer shall preserve the notes

I
I
I
I
I
I
I
I
I
I
I
I

in a retrievable format for future reference for

five years from the date on which they were taken.
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3

IS121734-689a

IBLECQeIEH_In@mdIImwItlE€?'

DATEv__

^

NUMHER OF PAGEE (INCLUDINO THIS PAGE)

IF ALL PAGES ARE NOT RECESVEDI PLEASE CALL 012-734-5396 AND ASK
FOR

OUR TELECOPIER NuMBER Ist 734-7968
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SENT BY:EDDIE MORRIS CRT RPT : 1-30-90

s ^ n

n

Mr. G. Thomas Coqhlan
LANG, LADON, GRERDt,
comAN a riaan
1700 NCNB Plaza
San Antonio, Texas 78205

1:35PM :

^ n

73479624 5122247073:tt 2

January 29, 1990

Re: Cause No. 89-CI-09116
Universal Underwriters Insurance

Company vs. Constant C. Laskowski

Dear Mr. Coqhlan:

3nciosed with regard to the referenced cause is a copy of
cross-puestions we are submitting to the Ctiatodian of Records
for:

Dr. James 8trauch Dr. Barry leller

In addition, pursuant to Rule 106.2, Texas IIules of Civil Pro-
cedure, request is hereby made that you produce for inspection
and photocopying the original deposition transcripts, including
all exhibits attached thereto, of these records as soon as the
same are received by your office.

please call my sacretary, Hrs. 6ylvia.sacobado, and let her
know when these transcripts can be picked up. We will photocopy
them and return them to you imaediately.

Very truly yours,

RP/sse
snclosure
cc: rlr. Constant Laskowaki

sddie Morris Court Reporters ^

p9p0p679
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SAN ANTONIO, TEXAS 78212

TELEPHONE(512)480-5268

October 12, 1989

Mr. Luke Soules, III

c/o Soules & Wallace

Republic of Texas Plaza Bldg.

175 E. Houston Street

San Antonio, TX 78205

Dear Luke:

3

Confirming my conversation with you of the hiatYs between Rules

188 (Foreign Jurisdiction Depositions) and 206 (Domestic

Depositions and Return) please note the highlighted portions.

As I explained to you,,I had reason to take out-of-state

depositions in my daughter's divorce case, and this led to the

problem of the court reporter in the foreign jurisdiction adhering

to Rule 188 and returning the depositions and bill of costs back

to our District Clerk. On such occasion, they were returned to

the court reporter in the foreign jurisdiction, both deposition

and cost bill.

Rule 206 states that the lawyer that asks the first question gets

the honor of being the custodian, and of course when you send it

out to a foreign jurisdiction you never know who's going to ask

the first question. It would occur to me that it would be better

stated to cause the return of the foreign deposition to the party

who caused the issuance of the same, without regard to who asks

the first question. The bill of costs should be filed with the

Clerk of the proper Court to be compiled as part of the costs of

court.

The foreign court reporters in reading Rule 188 have seized upon

the unnumbered second paragraph of paragraph number 2 of Rule 188

and returned the depositions to the Clerk. The Clerk then,

pursuant to Rule 206, 2, returns it to them as he takes the

position, and properly, that he is not the custodian.

In short, it seems to me that the two Rules conflict to some

degree, or in any event are confusing to foreign court reporters

and clarification, simple if at all possible, should be.made when
the new Rules are promulgated.

Kindest regards,

JESS W. YOUNG, INC.

//e ss
JY/vh
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turn receipt requested, such deposition transcript

e custodial attorney shall , upon reasonable re-_

ble for inspection or photocopying by any other

.
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FAX (210)341-1834

July 21, 1993

Justice Nathan Hecr.t,

Chairman

Supreme Court Rules Committee

P. O. Box 12248

Austin, TX 78711

Re: Suggested change in Texas Rules of Civil Procedure

Dear Justice Hetch:

I have just completed drafting Amended Answers to

Interrogatories and Request for Production to be filed 31 days

prior to Trial. The sole purpose of this amendment was to identify

factual and expert witnesses and documents containing relevant

information which had already been designated or -identified by

other parties to the same lawsuit. I am quite confident that each

of the attorneys involved in this case is now or has recently been

through the same ritual. The waste in time and paper is enormous

and, I believe, unnecessary.

I would recommend that Rule 166b(6), or perhaps Rule 215.5 be

amended to provide that the identification of a person as someone

having knowledge of relevant facts, or of an expert witness who may

be called to testify at time of Trial, or of a document as

containing relevant information, by any party in answer to

discovery requests by any other party, shall be sufficient to

permit any party to call the witness, or introduce the evidence, at

time of Trial. -

The present practice does nothing to further the legitimate

aims of discovery or to avoid ambush at Trial. Rather, it creates
a procedural trap whereby a party may be denied the right to call

a witness or use a piece of documentary evidence simply because

another party has been dismissed or settled prior to Trial. In

addition, you have the ridiculous spectacle of a party objecting to

the opposing party calling a witness whom the objecting party has

identified as a person having knowledge of relevant facts.
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Justice Nathan Hecht

July 21, 1993

Page 2

I
I appreciate any consiaeration wnicn mignt be given to this

suggestion. If I may be of any assistance to the committee in

bringing about this change, I would be pleased to help.

Sincerely yours,

I
I
I
I
I
r
I
I
I
I

I
I
I

Bruce E. Anderson

BEA/vfh
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500 THROCKMORTON STREET

FORT WORTH, TEXAS 76102

Mr. Luke Soules

Soules & Wallace

Tenth Floor, Republic of Texas Plaza

175 East Houston Street

San Antonio, TX 78205-2230
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THE DISCOVERY PROCESS:

HAVE WE MISDIAGOSED THE DISEASE?

by R. Brent Keis

On July 1, 1953, then U.S. District Judge Joe Sheehy of

Tyler spoke at a luncheon in Fort Worth sponsored by the Texas

Association of Claimant's Attorneys. 1 The Texas Bar Journal

' recounted that the thrust of his talk was that Texas lawyers

had not been making full use of the instruments of discovery.

Noting that discovery rules existed under both Federal and

' State systems, Judge Sheehy reportedly emphasized that full

10 utilization of all means of discovery would result in amicable

settlements, simplification of issues, elimination of witnesses

and reduction of trial time. Although such remarks were

reasonable in 1953, if any trial judge 'made the same comments

today, undoubtedly a bill of impeachment would soon follow.

Judges and lawyers have heard on a too frequent basis from

Rambo and non-Rambo lawyers that a case that was set for trial

could not be settled because of the amount of attorneys fees

incurred during discovery. What has brought us to this point?

History

During the 1980's the debate among litigators was how to

stop or cure what some have classified as a disease. Former

Pg000687
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Justice Kilgarlin defined the disease as being one of gamesman-

ship in discovery; in particular, Rambo litigators who engage

in making overbroad discovery requests, exercising unreasonable

delaying tactics and making meaningless responses; i.e.

discovery abuse. 2 Practicing lawyers became schooled in CLE

courses and in legal articles on how to handle "discovery

demons." The cure for the disease was believed to have been

administered by the 1981 and 1984 amendments to Rule 215

T.R.C.P. Regrettably, it seems to be the consensus among

lawyers and jurists that the cure is worse than the disease. 4

Since 1984, barely a week, certainly not a month, has gone

by without one or more state appellate courts in Texas issuing

an opinion regarding Rule 215. The most common issue is the

exclusion of evidence as a sanction for discovery abuse, error

or misdeed. The result, as described by Judge Pat M. Baskin of

Midland, has been not to prevent trial by ambush, but at times

to "foster" such. 5 The easiest example is the one in which

the witness has been deposed, his existence and opinions are

known, but his testimony is excluded because he was not

identified in answers to interrogatories. 6

Thus, former Justice Kilgarlin has come full circle and

believes that Rule 215 has not worked the way it was hoped. 7

The Texas Supreme Court Advisory Committee and the State Bar of

Texas Administration of Justice Committee are looking at the

2
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rules to find a new cure for the disease. 8 In the interim,

the Supreme Court has been attempting to cool the fires of

sanction orders by its 1990 amendment to Rule 215 and its

holding in Transamerican Natural Gas vs. Powell, 9 that the

punishment should fit the crime.

In 1953, the professional and technological environment

for the practice of law was much different. Today, as the

Eastern District of Texas has stated in its Expense and Delay

Reduction Plan, a "significant factor that contributes to

excessive discovery is the concern lawyers have that they may

be criticized or held legally accountable if they fail to

exhaust every means at their disposal." 10 Facilitating this

professional environment has been technology. We began with

copiers and word processors, and now use laser jet printers,

fax machines and personal computers. Most recently we have

added computer disks that replace hard-bound volumes of legal

authority and, more significantly, legal forms. 11 Some would

hope that such technology would..reduce the cost of litigation,

but some believe that "the fee practice of charging for

'billable hours' creates an economic conflict between lawyer

and client." 12

The Objectives of the Rules

Because of our professional and technological environment,

we have lost sight of our objective, and we now must redouble

3 Pg000689
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our efforts. To refresh our memories, the objective o.f our

Rules of Procedure, as set out in Rule 1, is to obtain just

and fair adjudication of the rights of litigants as quickly and

at the least expense possible. 13 Does our current discovery

process aid in this objective? Eric R. Galton, a member of the

first State Bar Alternative Dispute Resolution Committee and a

leading authority on mediation, tells us that discovery costs

have become a factor in settlement and "worse, obstruct such

discussion." 14

What is the Disease?

If the cure is not working, perhaps it is because we have

misdiagnosed the disease. We must come to the inevitable

conclusion that discovery abuse is not the disease, it is the

discovery process. The cure is eliminating or at least

seriously limiting discovery. One need look no farther than

Art. 39.02 of the Texas Code of Criminal Procedure to put such

an idea into perspective. In this age of specialization, civil

trial lawyers may not be fully aware that under Article 39.02 a

criminal Defendant may take a deposition only upon the filing

of an affidavit and application to the Court, and thereafter

showing a good reason for the taking of such deposition. 15

The case law would seem to indicate that even perpetuation of

testimony is not a good reason for taking a deposition. 16 As

p9000690
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a practical matter, depositions are rarely permitted by the

Court in criminal cases and there is no discivery as we

practice it in civil litigation; yet these cases involve a

Defendant's liberty, property and, in capital murder cases, his

or her very life. Nevertheless, we do not hear criminal

lawyers saying that they are unable to get ready for trial

because they could not conduct discovery in the same manner as

civil litigators.

If we are able to get past the initial psychological

hurdle that discovery should be eliminated or seriously

limited, then what plan should be adopted by the state courts?

Alternative Cure No 1.

No Discovery

In an article entitled Discovery Reform in the December

1991 issue of the ABA Journal, Loren Kieve advocates that dis-

covery should be eliminated. 17 In support of this contention,

he espouses adoption of the European system, describing a

system not too distant from our Texas Criminal Procedure. The

Europeans are limited to exchanging names and statements of

witnesses, and copies of trial exhibits. Depositions are

permitted only when necessary to preserve testimony; i.e. if

the witness is unavailable because he's outside the

jurisdiction of the Court or is on his death bed.
18
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Barring discovery in all civil cases is simply too big a

pill for us to swallow. Requests for exceptions would be

rampant. Some would advocate that discovery is necessary in

products liability cases because discovery helps promote safe

products. 19 Likewise, even Mr. Kieve contends that there

should be an exception for employment discrimination. 20 The

withdrawal pains of no discovery would be too horrendous, and

the economic impact too dramatic.

Alternative Cure No. 2.

Limiting Discovery by Judicial Discretion

Changes to the Federal rules of Procedure have prefaced

changes in the State rules. In 1942 Rule 167 T.R.C.P., the

discovery procedure rule, was first adopted. This Texas Rule

was patterned after the ther} Rule 34 of the Federal Rules of

Civil Procedure. In 1962 Rule 168 T.R.C.P., the written

interrogatory rule, was adopted. It was patterned after Rule

33 of the Federal Rules of Civil Procedure. Now the Federal

Courts may lead us in a new direction of limited discovery.

On December 1, 1990 the Judicial Improvements Act of 1990,

which is applicable to Federal Courts, became law. 21 Pursuant

thereto, effective December 31, 1991, the United States

District Court for the Eastern District of Texas, as well as

other Districts, adopted their Expense and, Delay Reduction

Pg000692
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Plan. Under the Plan, there are six tracts with

ever-increasing amounts of discovery with each tract, beginning

with Tract No. 1 and no discovery. Tract No. 2 provides for

automatic disclosure. Tract No. 3 provides for depositions of

custodians and of parties. Tract No. 4 permits other

depositions. 22

When the case is filed, the Court decides which tract to

assign each case. When automatic disclosure is required the

parties must exchange information pertaining to witnesses,

documents and other significant information within 30 days of

their pleading. A management conference would occur within 120

days.

The most vocal criticism from the Bar and Mr. Kieve in

particular, has been that this is just another layer - another

"monster" - and it will not_effect an actual reduction in time

or expense. 23 The discretionary aspect of the Plan, to the

extent each Federal Judge has discretion, may be utilized to

its fullest extent in a politically immune system of lifetime

appointed judges rather than a system where judges are

subjected to Bar polls and election campaigns.

If too much discretion over discovery is left in the hands

of State Trial Judges, it is reasonable to assume that the

current rate of applications for writs of mandamus will

increase. Thus, will we not, as Mr. Kieve says, simply have

1
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added another "monster"?

Of course, we should all assume that each State Judge will

be immune from the pressures exerted by local lawyers who vote

in Bar polls, contribute to campaigns and are possible opposing

candidates in the next election. We would hope and expect that

every State Trial Judge would exhibit that appropriate Profile

in Courage 24 necessary to withstand requests for the wider and

more open discovery tracts.

Alternative Cure No. 3.

Limited Discovery'and Limited Court Discretion

To eliminate the discretion of Trial Judges in determining

what tract of discovery to assign a case, the determination

must be mandated in the Rules. If the objective of the Rules

is to obtain fair and just adjudication of cases as quickly and

inexpensively as possible, then there must be a correlation

between the cost of discovery and the amount in

controversy. If it should follow that cases are assigned to a

particular discovery tract based on the amount in controversy,

exclusive of statutory penalties and attorney's fees, then a

change in the Rules of Procedure pertaining to damages

pleadings would be necessary. The pleadings would determine

the discovery tract.

In liquidated damages cases, the system would be fairly

M
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simple. In unliquidated damages cases, the question of whether

the Plaintiff or Counter-Plaintiff's allegation of the damage

amount was groundless or brought in bad faith would be an

issue. Do we create another monster of pre-trial procedure

pertaining to whether or not the damage amount allegation was

groundless? . No. We must kill the monster, and it must be by

its own hands. In particular, if the finder of fact at trial

does not award damages within a certain percentage range of the

allegations, the fact finder should be submitted a question

that asks whether, based upon the evidence at trial, such

allegation of damages was groundless or brought in bad faith.

In the case of a jury trial, the appropriate definition would

be submitted. A definition of groundless or bad faith could be

drawn which could be akin to that applied in DTPA 24 or Rule

13 26 cases. The definition of "groundless and in bad faith"

has been addressed by the Texas Supreme Court on a limited

basis in Donwerth vs. Preston II Chrysler-Dodge. 27 The

definition should be one that "chills" the groundless or bad

faith damage amount allegation and not the good faith

allegation which is later not proven by a preponderance of the

evidence. If the fact finder answers that such damage amount

allegations were groundless or in bad faith, then the Plaintiff

and his counsel would be liable for all costs of discovery,

including attorney's fees. The Court in a subsequent hearing

Pg000695
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could determine the reasonable and necessary amount of such

costs and attorney's fees.

Quick Medicine

While changes and cures are being debated, there is one

action the Courts and the Bar can take to diminish the disease.

Attorneys should seek and Judges should assign cases to

mediation prior to discovery. We know that a "significant

percentage of the public and the Bar know about ADR." 28 It is

in our hands to use it and perhaps fight the spread of the

"disease:"

N
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There are many responses available to the Court when a party

clearly and intentionally refuses to provide the full breadth of

discovery allowed under the rules. The Court's response should

take into account the following elements:

A) The extent of the non-judicial efforts to obtain the

discovery. In this case there were multiple efforts made over a

span of many months.

B) The delay that has occurred. In this case, by the time

this has been heard and an Order entered, there will have been a

delay of almost half a year.

C) The degree of notice to the resisting party as to the

state of the law. In this case the controlling law and rules

have been briefed and directly drawn to the attention of the

resisting party.

D) The central nature of the obstructed discovery. In

this case the obstructing party has blocked discovery directly

related to the core issues.

In this case, all four factors weigh heavily against [De-

fendant]. At the very least, [Defendant] should be forced to

live with the discovery they provided. Given that [Defendant]

has failed to provide any basis to controvert [Plaintiff's]

positions on the five core issues and has not made proper discov-

ery, the Court should enter the rulings on the law of the case

sought by (Plaintiff).
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Mr. Luther Soules

Chair, Supreme Court

Advisory Committee

Tenth Floor

175 E. Houston Street

San Antonio, Texas 78205-2230

Dear Luke:

3

I read with great interest the article by Judge Baskin in the

March edition of the State Bar Litigation Section Report. The

purpose of this letter is to state my concurrence with his opinion

and to join his request that Rule 215.5 be amended to eliminate

mandatory sanctions.

I offer for your consideration another example of the harsh

and unfair results caused by the automatic sanction provision of

Rule 215. Two weeks before trial, the part'Les determined that the

defendant did not possess a copy of a document which had been

generated subsequent to an applicable discovery request and which

was responsive to that request. However, the information reflected

on the non-produce%-.̂ document had been provided in depositions, and

the same information was reflected on numerous other documents

which had been produced in supplemental responses.

Nevertheless, the trial court, while sympathetic, apparently

felt constrained to rule that the information requested on the non-

produced document, although provided to the defendant in other

zorms, could not be used at trial. Were discretion allowed, I feel

the ruling would have been different, particularly as no harm to

the defendant was presented.

On another point, all of us are familiar with the common

practice of combining interrogatories and requests for admission.

I have encountered a situation where the opposing party, among the

maximum number of interrogatories, included one interrogatory such

as, "For each and every Request for Admission which is denied,

please explain in all known detail, the reason for such denial,"

then served numerous sets of requests for admission with the demand

that the above quoted interrogatory be supplemented.- I, of course,

objected to the requested discovery, on the basis it was an

attempted circumvention of Rule 168(5); however, the issue was
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Mr. Luther Soules

June 5, 1991

Page 2
-----------------

never presented to the trial court. This is certainly not a

pressing issue and may well be common practice in some areas, but

I felt it to be a manipulation of the rules.

I appreciate your taking time to consider these remarks.

Best personal regards,

SNF/gam

snf\soules.001
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The Honorable Tom Phillips

Chief Justice j/

Supreme Court of Texas

P.O. Box 12248

Austin, Texas 78711

PLEASE REPLY TO

AUSTIN

^
RE: Eliminating Automatic Sancti ns Under Rule 215.5

Dear Justice:

I have read and am in total agreement with the letter of
Judge Pat M. Baskin addressed to you and dated January 23, 1991.

It has been most difficult for me to see consistency on

the part of the Supreme Court in condemning 'Rambo Tactics' in
the legal profession, and at the same time, approving unjust
and unreasonable results produced by hypertechnical decisions
concerning discovery.

How is justice served when critical evidence contained in

a deposition is denied admission into evidence soley because an

attorney through oversight did not list the deponent as a fact

or expert witness in answer to Interrogatories more than thirty
days before trial? I can find no justification for the
exclusion of otherwise admissible deposition testimony simply

because the name of the witness was not included in answers to
Interrogatories. Where is the surprise? Where is the ambush?
What cards are not on the table?

Even a more horrible result has been obtained under the
Rules. Plaintiffs and Defendants have also been denied the

right to testify in their own case because they were not listed
in answers to Interrogatories. What trial lawyer is not going
to expect and be prepared for the testimony of the adverse
party? It is impossible to justify the exclusion of the
testimony of a named party in his own lawsuit. To allow this

type of conduct is a major step in the total destruction of our
system of justice.
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Supreme Court of Texas

February 12,
Page 2

1991

Sometimes I fear that 38 years of law practice have made

me so set in my ways that I oppose any change. Judge Baskin's
letter gives me comfort in believing that my concerns expressed

herein are not those of a crotchety, worn out trial lawyer.

I join Judge Baskin in requesting the Court to amend Rule

215.5 in such a manner as to afford fundamental fairness to all
litigants and their attorney.

In addition, I feel that the Court should also provide by

the Rules that a party might call as a witness anyone listed in

answer to Interrogatories by any party, even though the party

calling the witness did not list such name.

If a party knows enough about a person to list that person

as one having knowledge of relevant facts concerning a case, it

seems absurd to say that that party would be ambushed by the

testimony of that witness as the trial.

Yours very truly,

TBW/TLB

cc: Judge Pat M. Baskin
Mr. James V. Hammett

BANKSTO , WRIGHT & GREENHILL

A Prof e^^ia1 Cqrporation

By:

r
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(717) 977•e6e6

FAX (713) 977•5795

The Honorable Thomas R. Phillips

Chief Justice Texas Supreme Court

Supreme Court. Building

P.O. Box 12248, Capitol Station

Austin, Texas 78711

RE: Private Process Servers/Eviction Cases

Dear Justice Phillips,

REPLY TO

P O BOX 4547

MOUSTON.TEXAS 77210

Our firm has the pleasure of representing a number ldf

commercial and residential landlords in and around the Harris

County area. We have learned that some groups may undertake an

effort to try and convince the Texas Supreme Court that there is
a need to expand the use of private process servers into the

eviction area. Our firm opposes such a proposal.

Candidly, many private process firms appear to market fax

machines and computer equipment while overlooking some of the

ethical considerations of their particular task. We feel more

comfortable with the Constables and the accountability that they

have not only to the courts but to the electorate. In those rare

instances where the question of service is raised, it is our

experience that the methods of the Constable's organization are

far more reliable, to say nothing of their greater creditability.

We understand that the effort to expand the use.of private
process servers into the eviction area may be due to isolated

problems in certain communities. The last time I checked I

believe that the sixteen Justice Courts in Harris County handle
approximately 300,000 eviction annually. This process is and has

been for some time a very smooth one. It operates efficiently.

You seldom hear of any complaint regarding backlog. In fact, it

operates so well that you simply do not hear about the eviction

process very much. There is no need for private process servers
in Harris County. Our local situation falls very much into that
scenario that "if it isn't broke don't fix it".

I would respectfully suggest that the voters of those local

communities that are experiencing problems are more than capable

of addressing those deficiencies at the next election. In

closing, we would think it entirely inappropriate to reward the
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Chief Justice Thomas R. Phillips

February 4, 1991

Page 2

extraordinary effort of our local constables with a rule modifi-

cation permitting the use of private process servers in eviction

cases.

Sincerely,

HOOVER, BAX & SHEARER

Pg000729
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RAY LANGCNBCRG4

JCNNIF[R K. LIPINSMI

JESSE P. LUTON,JR.

February 6, 1991

The Honorable Tom Phillips

Chief Justice

Supreme Court of Texas

P. O. Box 12248

Austin, Texas 78711

The Honorable Oscar H. Mauzy

Associate Justice

Supreme Court of Texas

P. O. Box 12248

Austin, Texas 78711

The Honorable Jack Hightower

Associate Justice

Supreme Court of Texas

P. O. Box 12248

Austin, Texas 78711

The Honorable Lloyd Doggett

Associate Justice

Supreme Court of Texas

P. O. Box 12248

Austin, Texas 78711

The Honorable Bob Gammage

Associate Justice

Supreme Court of Texas

P. O. Box 12248

Austin, Texas 78711

The Honorable Raul A. Gonzalez

Associate Justice

Supreme Court of Texas

P. O. Box 12248

Austin, Texas 78711

The Honorable Eugene A. Cook

Associate Justice

Supreme Court of Texas

P. O. Box 12248

Austin, Texas 78711

The Honorable Nathan L. Hecht

Associate Justice

3 Supreme Court of Texas

P. O. Box 12248

Austin, Texas 78711

The Honorable John Cornyn

Associate Justice

Supreme Court of Texas

P. O. Box 12248

Austin, Texas 78711

Dear Justices Phillips, Gonzalez, Mauzy, Cook, Hightower, Hecht,
Doggett, Cornyn and Gammage:

I have received a copy of Judge Pat Baskin's letter of January

23, 1991, addressed to the Court, concerning Rule 215, subdivision

5, and the interpretation of the rule in Sharp v. Broadway National

Bank, 784 S.W.2d 669 (Tex. 1990). The purpose of this letter is

to respectfully express my agreement with Judge Baskin's views.

Pg000730
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As Judge Baskin notes concerning Rule 1, the "proper

objective" of the rules is 'a just, fair and equitable adjudication

of litigants' rights under substantive law. The rule continues

that "(t)o the end that this objective may be attained with as

great expedition and dispatch and at the least expense both to the

litigants and to the state as may be practicable, these rules shall

be given a liberal construction."

The results of the Sharp case are that as the result of the

procedural rule or its interpretation, (1) a party has

automatically lost its right to an adjudication of its rights under

substantive law; (2) another party has gained substantively without

being subject to a substantive adjudication of its obligations; and

(3) a new lawsuit has been generated with attendant new expense to

its guiltless party (the bank), its former lawyers and the state.

Is this the situation described by Judge Few Brewster in

Alexander v. Hagedorn, 226 S.W.2d 996, 998 (Tex. 1950), where "the

rules are not to be relaxed merely because it may appear in some

particular case that an injustice has been done?" Or is this a

reversion to the law's "primitive stage of formalism when the

precise word was the sovereign talisman, and every slip was

fatal?", as expressed by Justice Cardozo in Wood v. Lucy, Lady

Duff-Gordon, 222 N.Y. 88, 118 N.E. 214 (1917).

I fear that as with Hagedorn, history will not look kindly

upon Sharp. Far too much is wrong with its result and far too

little is to be gained by strict adherence to the current rule.

Like Judge Baskin, I urge that the rule be amended to allow the

trial judge discretion to determine whether harm or surprise will

result from a failure to timely designate an expert witness. Only

in that way will Rule 215(5) conform to the overall objectives of

the Rules of Civil Procedure.

Respectfully submitted,

JVHJr:sks

jvha0291/42/ltr
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January 23, 1991

Chief Justice Tom Phillips

Justice Raul A. Gonzalez Justice Nathan L. Hecht

Justice Oscar H..Mauzy Justice Lloyd Doggett.

Justice Eugene A. Cook Justice Johr. Cornyn

Justice Jack Hightower Justice Bob Gammage

The Supreme Court of Texas

P. O. Box 12248

Austin, Texas 78711

Re: Eliminating Automatic Sanctions Under Rule 215.5

Rule 1 of the Rules of Civil Procedure states that the objective

of the rules is to "obtain a just, fair, . . adjLdicatio,-i of the

rights of litigants." Rule 215, subdivision 5, (Rule 215.5)

sometimes runs counter to that objective, unnecessarily causing

unjust and unfair disposition of the rights of litigants.

Rule 215.5 requires a trial court, on objection, to exclude the

testimony of a witness who has not been timely identified in writing

in response to an interrogatory, even when the objecting party is

neither surprised nor harmed thereby. The Supreme Court says its

reason for imposing automatic sanctions under Rule 215.5 is to avoid

"the inevitable disputes over who said what when." Sharp v. Broadway

National Bank, 784 S.W.2d 669, 671 (1990). The rule does that.

In its recent opinion in Alvarado v. Farah Manufacturing

Company, Inc., 34 TX. Sup. Ct. J. 107, 109 (1990), the Court stated

that the salutary purpose of the rule is to "prevent trial by

ambush." The rule is certain to have accomplished that purpose in

some cases, but it is equally certain that it has sometimes fostered,

rather than prevented, trial by ambush.

That was the result in the Sharp case. A summary judgment

disposed of all issues except the amount of attorney fees, which was

to be determined at a bench trial. Twenty-six days before trial

plaintiff's attorney served notice to defendant-s attorney to take

the deposition of the attorney fee expert. At the deposition, taken

a week before trial, defendant's attorney cross-examined the witness.

Page 1
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Nothing in the Supreme Court's opinion suggests that defendant's

attorney, after receiving the notice of deposition, did or said

anything before trial date to indicate that he would oppose admission

of the witness's testimony. On the day of trial defendant's attorney

moved to exclude the testimony of the deposed witness, on the grounds

that plaintiff's attorney had not identified the witness in writing

more than thirty days before trial in response to an interrogatory.

Defendant's attorney did not claim surprise, nor did he claim that he

would have been better prepared to meet the witness's testimony if

plaintiff had time.ly identified the witness in writing. He.claimed

only that he was entitled to have the evidence excluded.

It is difficult to imagine a more glaring case of ambush, with

defendant's attorney "lying behind a log," expecting to entrap his
opponent, and succeeding. Granted, if plaintiff's attorney had

complied with the rule, he could not have been ambushed. However,

that does not make the event any less an ambush, or the case result
any less unfair.

But this is not to suggest that defendant's attorney did
anything wrong. To the contrary, lawyers cannot rightly be faulted
for not speaking out to save one another from the consequences of

10 Rule 215.5, because the rule effectively requires them to deceive

their brethren if they are to fully represent their clients. A

lawyer cannot ethically warn his opponent that the trap is set and

will soon be sprung, because doing so could violate his duty to his
client, and constitute malpractice. The rigidity of the rule
establishes in his client a valuable right, the voluntary

relinquishment of which would contravene the client's interest.

Ambush-inducing rules are not new. Before 1941, the Rules of

Civil Procedure harbored a number of hidden pitfalls, such as
allowing lawyers to hide behind general demurrers. A major reason
for adopting the new rules at that time was to attempt to eliminate

ambush as a legitimate litigating tool. While it may not be possible

to write a set of strong rules that will not permit ambushes, Rule

215.5 may be the first post-1941 rule that underwrites them. It

encourages lawyers to hide the ball from opponents. Under the rule,
as it is now written and interpreted, ambushes are inevitable.

By contrast, when lawyers deceive opponents by silence in other

situations, they do not necessarily gain by it. There is an

important difference between saving an opponent from losing his

lawsuit because of Rule 215.5, on the one hand, and on the other

hand, for example, reminding the opponent to amdnd his pleadings to

comply with a court order. Rule 215.5 deprives the court of

discretion to allow the testimony at trial if the notification

Page 2
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deadline passes without compliance, but the court does have the

discretion to allow a forgetful lawyer to amend his pleadings. In

the Rule 215.5 situation an attorney has absolute power to exclude

testimony, and the court can't override him, but in the late-pleading

situation the objecting attorney does not have that power, and the

judge may allow repleading, without the objecting attorney's consent,
if no unfair advantage will result to the offering attorney.

When an attorney waives his client's right to invoke Rule 215.5,

he may be placing professional courtesy ahead of his duty.to his

client, because waiving that right may have the effect of "giving

away" the whole lawsuit. When an unlisted witness's testimony is

sine gua non to an entire cause of action or defense, the effect of

excluding the testimony is to destroy the case of the attorney who

offers the testimony, regardless of the merits of the case.

Although a lawyer may with impunity remain silent until the

trial, then object to the testimony, some lawyers are nevertheless

ambivalent about how to deal with the rule's implicit invitation to

deceive. After years of accommodating opponents when they harmlessly

slip up, many lawyers feel uncomfortable, if not downright sneaky, to

sit by and watch an opposing lawyer "self-destruct" because of an

oversight that doesn't injure anybody. They are offended to find

themselves in the moral dilemma of having to choose between

waiving important rights of their clients, and watching fellow

lawyers publicly embarrass themselves.

But the consequence is worse than embarrassment. Failure to

timely identify a witness in writing in response to an interrogatory

constitutes negligence per se, for which the lawyer may be held

liable, even if the offered testimony would no more harm the opponent

than if a written designation had been timely provided.

Enforcing the present rule is destined to result in costly

lawsuits against lawyers. Of course, it is not a proper function of

the Supreme Court to shield lawyers from responsibility for their

conduct, but neither should the Court maintain a rule that is nearly

certain to entrap and punish lawyers, unless the rule is essential to

the administration of justice. No lawyer should have to pay Rule

215.5-related damages in a case in which automatic sanctions were not

necessary to a just result.

(The cost of lawyers' malpractice insurance affects the cost of

legal services to the public, so it is perhaps appropriate to note

that those premiums can be expected to increase if Rule 215.5 remains

unchanged. Malpractice lawsuits will surely spring from its
sanctions. And the injuries to clients, for which their lawyers will

be liable, will often be monetarily substantial.)

Page 3
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There is another reason lawyers dislike remaining silent while

watching opposing lawyers walk into traps. It is the feeling, common

to all of us, that "there but for the grace of God go I." Private

airplane pilots have a saying that there are only two kinds of pilots

who fly planes with retractable landing gear, those who have landed

with their wheels up, and those who will. Analagous fates await

lawyers who run afoul of Rule 215.5, and it is statistically much

more probable that an excellent lawyer will be trapped by his failure

to identify a witness in writing, than that a mediocre pilot will

have a wheels-up landing. (The air traffic controller in the tower,

on noticing wheels up on final approach, has a duty to tell the pilot

to put them down. Nobody has a duty to warn a Rule 215.5 victim that

he is about to crash.) '

It is nearly inconceivable that a litigating lawyer could

practice law in Texas for, say, twenty years without forgetting to

comply with Rule 215.5 at least once. Trial specialists may fall

because their tickler systems fail, as they inevitably will, however
meticulously maintained. Occasional litigators, knowing that the

Rules of Civil Procedure are generally reasonable and forgiving, may

forget the uniquely uncompromising threat of the rule.

Most of the preceding paragraphs contemplate that when an

attorney offers testimony from a witness whom he has failed to timely

identify in writing in response to an interrogatory, the trial court

will proceed to trial and exclude the targeted testimony. But that

is not necessarily so. Other avenues are open. The judge.may

postpone the trial, or if the violation is not brought to his

attention until trial is underway or concluded, he may grant a new
one. These options should be considered in light of the second part

of Rule 1, which calls for attaining the rules' objectives "with as

great expedition and dispatch and at the least expense both to the

litigants and to the state as may be practicable ..."

Postponing trials when the court and parties are ready for

trial, and ordering new trials after they begin (or end,) undermine

court efficiency and hinder efforts to proceed with dispatch.

Postponements are costly to parties, witnesses, and courts. But it

may be fairer to postpone a trial, or grant a new one, than to go to

trial and exclude critical evidence because of one lawyer's failure

to tell another lawyer in writing what both of them already knew.

Lawyers aren't the only ones who find it discomfitting to move

to exclude evidence, when they have not been harmed by not receiving

timely notice of it in writing. Trial judges feel the same way.

After excluding evidence under Rule 215.5 a few times, and observing

unfair results of whole cases because of my rulings, I have decided

Page 4
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that in the future I may postpone or terminate trials to avoid such

harsh results. It is unsettling to see a meritorious case destroyed

solely because of what laymen may call--with good reason--a "legal

technicality."

While I do not presume to speak for the Justices of the 1984

Supreme Court, it is reasonable to suppose that they were aware that

the automatic sanctions of Rule 215.5 might cause some undesirable

results. If so, they probably anticipated that attorneys would soon

recognize the rule's pitfalls and cease to make the mistake of

failing to t'imely" identify witnesses in response to interrogatories.

Whatever the rationale of the justices who adopted Rule 215.5,

its six-year history is littered with unjust results flowing from

automatic sanctions. A major reason that the problem persists is

that it is extraordinarily easy for a lawyer to overlook this kind of

default. I believe that Rule 215.5 cases will continue to occur in

substantial numbers as long as the application of sanctions is
automatic, with frequent unfair results of significant impact.

The following hypothetical facts illustrate just one of the

many situations that make it easy to fall victim to Rule 215.5.

--Plaintiff's attorney prepares and investigates his case

thoroughly before filing his petition.

--Defendant's attorney sends plaintiff's attorney a copy of

his answer together with boilerplate interrogatories,

including a request for a list of expert witnesses.

--Because plaintiff's attorney has worked up his case in
advance, he immediately sends answers to interrogatories,

listing all experts except his attorney fee witness.

--Plaintiff's attorney's reasons for not designating an

attorney fee witness at that time may be many and varied.

(1) He knows there will be lots of lawyers available.

(2) He hopes to use a lawyer who is not otherwise

occupied at the time of trial, possibly as a courtesy

and without cost to his client, and there is no way

to know who will be available many months later when

the trial is expected to begin.

(3) Plaintiff's attorney cannot predict how much time

will be required, and it is of little use to confer

with the witness until the case is ready for trial.
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(4) The attorney fee is so unrelated to the main case

.that it is not-of any real concern to either lawyer

in early stages of preparation, not only because the

amount to be sought can't be known at that time, but

also because, if the case settles early, the fee may

never be a factor, so that neither lawyer needs early

information about it to evaluate the case.

--Remembering to supplement answers many months later is

difficult, especially if the lawyers have exchanged this

kind of information orally.

(The above scenario deals with a plaintiff's witness, but both

plaintiffs and defendants are falling victim to the rule. And all

kinds of witnesses are being excluded, not just experts.)

The original purpose of Rule 215.5 must be served, i.e., no

litigant should be permitted to ambush another. That purpose can be

best served by a rule that requires, as now, timely identification of

witnesses on request. The rule should, as now, place on each

attorney the burden of his own compliance with the rules. And it is

appropriate that the rule call for trial judges to require full

revelation, rather than excusing failure to reveal. However, none of

these criteria requires automatic sanctions.

No attorney should be made responsible for the opposing

attorney's compliance with the rules. Nevertheless, the rules should

not, as now, (1) reward an attorney (or his client) for,standing

silently by and watching his opponent commit an act of malpractice,

(2) or place an attorney in a position of potential violation of his

duty to his client if he reminds his opponent to amend his answer to

interrogatories, or (3) endow one lawyer with the power to eliminate

his opponent's case by the simple expedient of lying low.

Lawyers should be given strong incentives to work together in
discovery. Without automatic sanctions, a lawyer seeking discovery

will tend to persist in his efforts to get needed information, (1)

because he will know that reminding his opponent to give him

requested information will not breach a duty to his client, and (2)

because, inasmuch as his discovery remains his own responsibility, he

can't be sure that the judge will exclude the testimony despite the
failure to supplement a response. He will be encouraged to ask again
for the information, rather than to hope he won't get it so he can
then exclude evidence. After all, a lawyer's goal in discovery is
supposed to be to get information, not to avoid•getting it.

If a lawyer-wishes to work things out with an-opposing lawyer,
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he should be permitted to do so without subjecting himself to the

charge of subverting the interests of his client. That is not now

practical, and it will not be-practical as long as the Rule 215.5

sanctions are automatic. It is enormously important to relieve

conscientious lawyers of the concern that they may be doing their

clients wrong when they cooperate with opposing counsel in an effort

to see that everybody is ready for trial.

There is a gross fairness imbalance in a rule that allows a

party to exclude a witness's testimony, when both parties know that

the witness is expected to testify and what he will say. The rules

should "let the punishment fit the crime." By analogy, it may be

appropriate to send a defendant to prison for causing the death of a

pedestrian by running a stop sign, but it is not appropriate to send

a defendant to prison for a stop sign violation that causes neither

personal injury nor property damage. When a lawyer breaches a

discovery rule, but causes no injury, his client's case should not

get the death penalty.

If a lawyer is of the sort who wants to ambush his opponent, and

hopes his opponent will not designate the witness until after the

deadline, he should be denied the tactic. It is important that the

Rules of Civil Procedure not place a destructive weapon into his
scheming hands. Furthermore, if a lawyer is not ready for trial, he

should not be allowed the luxury of entering the courtroom knowing

that either the trial will be postponed, thus enabling him to cover

his own dilatory tracks, or the case will go to trial and his

opponent will be deprived of the opportunity to present his case.

I suspect that every lawyer has at some time been negligent in

the performance of a professional duty. Fortunately, most lawyers'

negligent mistakes are corrected without harm to anybody. Not so, if

the negligence falls under Rule 215.5. When a lawyer fails to

identify a witness in response to an interrogatory at least thirty

days before trial, he is not permitted to correct the oversight, even

if his error is harmless. His negligence could conceivably cost him

and/or his client millions of dollars, even when his opponent is not

harmed by reason of not having received timely written notice.

Forgetfulness may not be good cause for a lawyer's failure to

respond to an interrogatory, but the absence of harm to his opponent

is--or should be--good cause for admitting the testimony. Fairness

cries out for discretion to eliminate such unforgiving rigidity.

A couple of lawyers have told me about malpractice seminars they
have attended. Both mentioned being told by instructors that when a
defendant's attorney sends plaintiff's attorney a copy of defendant's

answer, he should include with it a set of routine interrogatories,
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including a request for lists of expert witnesses and other persons

having knowledge of pertinent facts. One of the lawyers also

mentioned that his instructor had noted that this would not only show

diligence in preparing for trial, but it might also be the predicate

for a serendipity, i.e., it might enable the defendant to exclude

critical evidence if plaintiff's counsel should fail to identify a

witness in response to the interrogatories. It thus appears that the

trap of automatic sanctions under Rule 215.5 has become sufficiently

notorious to gain a place in CLE programs.

Many laymen perceive court procedure as mischievously contrived,-

liberally sprinkled with hidden technicalities, and designed to trap

the innocent. I believe that continuing the automatic application of

sanctions under Rule 215.5 will reinforce the oftspoken lay belief

that the law impedes justice as often as it promotes it.

Adopting The Texas Lawyer's Creed--A Mandate for Professionalism

was a superb idea, and its wonderful effects are being seen in courts

all over Texas. However, Rule 215.5 appears to clash with some of

the clauses of the Creed. Lawyers who exercise their right to

exclude opposing lawyers' evidence, (as in the Sharp case,) though

unharmed by not getting timely written notice thereof, are often

perceived by others as contemptuous of the Creed. That such a

perception may not be fair does not prevent reasonable lawyers from
feeling that way. The inescapable fact is that Rule 215.5 sanctions

I
i
1 1

I
I
I
I
I

can and do engender antagonism among lawyers with long histories of
mutual respect.

Some of the provisions of the Creed that are inharinonious with
the rule are as follows:

"III. LAWYER TO LAWYER

"A lawyer owes to opposing counsel, in the conduct of legal
transactions and the pursuit of litigation, courtesy, candor
cooperation, . . . (Emphasis added)

"2. I will not quarrel over matters of form or style,

but I will concentrate on matters of substance.

"8. I will attempt to resolve by agreement my

objections to matters contained in pleadings and discovery
requests and responses."
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Can a lawyer meet his obligation of "courtesy," "candor," and

"cooperation," and at the same time remain silent, knowing that his

opponent is unaware of having violated a discovery rule and will soon

forfeit his right to introduce critical evidence? I suppose one can

be silent and courteous at the same time. Perhaps saying nothing may

not violate the duty of candor. And maybe the duty of cooperation is

met by a lawyer as long as he is not actively obstructive. But can

we really say that silence in such circumstances comports with high

standards of courtesy, candor, and cooperation?

By item 2 of,the list of Lawyer-to-Lawyer duties, a'subscriber

to the Creed promises not to "quarrel over matters of form," but

"will concentrate on matters of substance." Is it accurate to say

that the defendant's attorney in the Sharp case, in invoking his

right to exclude the attorney fee testimony, was concentrating on

matters of substance rather than form? Probably not. But Rule 215.5

invites disregard of substance in favor of form.

Item 8 urges lawyers to attempt to resolve by agreement

"objections to matters contained in pleadings and discovery requests

and responses." It is uncertain exactly what kinds of cases item 8

is intended to pertain to, and, specifically, whether it contemplates

the kinds of cases being discussed in this letter. In any event the

defendant's attorney in the Sharp case apparently did not attempt to

resolve the matter in question "by agreement." (Again, it is not my

intent to criticize Sharp's attorney for moving to exclude the

testimony of the deposed expert, but rather to criticize the system

that places attorneys in such awkward and dilemmatic positions.)

The Texas Lawyer's Creed is plainly intended to discourage some

of the conduct that Rule 215.5 plainly encourages.

Most trial judges despise having to make decisions that require

believing one lawyer and disbelieving another. Determining the truth

in swearing matches between honorable lawyers ranks way up there

among our most distasteful duties. So, when Rule 215.5 was adopted,

it was welcome relief not to have to do that any more. However, it

now appears that the remedy can be worse than the disease it sought
to cure. We should be required to exercise discretion to prevent
abuse of the discovery rules by either side. We should not permit

lawyers to gain unfair advantage by hiding their witnesses, nor

should we permit lawyers to gain unfair advantage by excluding timely

discovered evidence, merely because the other lawyer failed to notify

his opponent in writing.

As implied in the Sharp opinion, if you eliminate mandatory

sanctions, there will undoubtedly be some "disputes over who said

what when." And when we trial judges exercise discretion in these
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matters, some of our decisions may cause bad results. But as long as

we are forbidden to exercise discretion, some of our decisions will
cause bad results.

This letter is intended as an appeal on behalf of two groups of

people, to-wit: Group 1, those conscientious, courteous, efficient,

ethical, hardworking lawyers who, like all of us, are sometimes

negligent, and who sometimes make the honest, easy-to-make mistake of

failing to supplement an interrogatory; Group 2, those conscientious,

courteous, efficient,.ethical, hardworking lawyers who deplore

participating in the entrapment of the lawyers in Group 1. (Nearly

every lawyer who is a member of one of these groups is, or eventually

will be, a member of both, unless the rule is changed.)

It is also an appeal for denying ambush opportunities to the few
less-than-scrupulous lawyers who long for an unfair edge.

I have discussed this topic with other trial judges and several
lawyers on both sides of the docket. There is general agreement

among them that the rules should be reformed to delete the
requirement that sanctions be applied automatically.

N I respectfully urge the Supreme Court to amend Rule 215.5, as
soon as practicable, to eliminate mandatory sanctions.

I
I
I
I
I
I
I
I

Very truly yours,

Pat M. Baskin

cc: Members, State Bar Committee on Administration of Justice

Selected Judges and Lawyers

Page 10

Pg000741

I



M E M O R A N D U M

TO: Sub-Committee on Rules 166-216

FROM: Steve McConnico

IN RE: Report to Supreme Court Advisory Committee on February
9 and 10.

DATE: January 30, 1990

On Friday January 26, the subcommittee discussed the

proposals for Rules 166-216. Bill Dorsaneo and Gilbert Adams,at-

tended the meeting in Dallas. Steve McConnico participated by
telephone. Prior to the meeting, Anthony Sadberry provided
written comments. Due to the small number of participants in

this discussion, I encourage each of you to send comments you may

have prior to the February 9 and 10 meeting. We plan to make the

following recommendations concerning Rules 166-216 to the Supreme
Court Advisory Committee. Our suggested additions are under-

lined twice, our suggested deletions are stricken through with a.
hyphen. The Rules cited are the proposals which appeared in the
November, 1989, Texas Bar Journal.

As to TRCP 215, Phillip Gilbert of Dallas recommends specif-

ic limitations on those cases where extreme sanctions may be

applied. Others have also suggested that there should be some

limitation on the use of extreme sanctions. We believe this

matter should be submitted to the COAJ for.study. _
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September 15, 1989

The HAnorable Thomas R. Phillips

Chief Justice,, Supreme Court of Texas
P.O. Box 12248

Austin, Texas 78711

RE: Proposed amendments, Texas Rules of Civil Procedure

Dear Mr. Chief Justice:

Several people have spoken to me about the proposed rules.

Accordingly, I am taking this opportunity to furnish the court with

my unsolicited advice. Perhaps this will elevate me to your

"advisory" committee, for as our mutual friend, Tom Stovall, once

said, "I am one of the Governor's advisors. He told me, "Stovall,

if I want your advice, I'll ask for it'." In any event, what

follows are my comments on various proposals.

6. TRCP 215. I could find no proposed changes -for this rule.

I share the court's concern that there has been abuse of this

rule, with people seeking sanctions on the slightest pretext.

I think the court might consider going back to the rule that

before sanctions can be assessed there must be a violation of

a court order. Alternatively, there needs to be a

strengthening of the rule in respect to frivolous initiating

motions for sanctions.

illiam W. Kilgarlin
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November 28, 1989

Honorable Nathan L. Hecht

P.O. Box 12248

Austin, TX 78711

RE: Comment on Proposed Rules Changes Regarding Discove y

Dear Justice Hecht:

_ Rules 166b(6) and 215(5) = "Good Cause" Excegtion. With

respect to the "good cause" exception to admit untimely disclosed

evidence, Rule 166b(6) states that supplementation is required not

less then 30 days before trial "unless the court finds that a good

cause exists for permitting or requiring later supplementation,"

and Rule 215(5) states that late-supplemented evidence is excluded

"unless the trial court finds that good cause sufficient to require

admission exists." First, these two rules should be made to read

exactly the same; or confusion will arise. I prefer the wording

in Rule 215(5). Second, and more importantly, the wording in the

present rules has caused several recent cases to expressly or

impliedly hold that the "good cause" which must be shown only

encompasses evidence related to whether the late-supplemented

evidence should be or is required to be admitted into evidence.

Most courts, including the Supreme Court, have expressly or

impliedly held, and I believe correctly, that the "good cause"

which must be shown must relate to why the discovery request was

not timely supplemented. But, the rules are not clear on this

point. I suggest clarifying the issue by the following amendments.

Amend Rule 166b(6) to read as follows:

A party. . . unless the court finds good cause exists for
the late supplementation and that good cause exists for

requiring late supplementation.

Then, amends Rule 215(5) to read as follows:

A party ... unless the court finds good cause exists

for the failure to initially respond -or for late

supplementation and that good cause exists for requiring

the admission of the undisclosed, improperly disclosed

or untimely disclosed evidence.

Thus, the rules will read more like each other, and the "good

cause" exception-would expressly apply to (1) why the evidence was
j1d (2) why such evidence is requirednot properly/timely disclosed a

to be admitted. This should settle any conflicting case law.
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November 22, 1989

Justice Nathan L. Hecht

P. O. Box 12248

Austin, Texas 78711

Re: Proposed Amendments to Texas Court Rules

Dear Justice Hecht:

I am writing in connection with the proposed amendments to the

Texas Court Rules. I have been practicing law in Texas since 1961.

I am Board Certified in Civil Trial Law and in Civil Appellate Law

by the Texas Board of Legal Specialization. As chairman of a

litigation section in our law firm, I have become increasingly

aware of a regressive tendency among Texas state courts to decide

cases on the basis of "sanctions" rather than upon their merits.

As a victim of discovery delays and obstacles, I applaud the

use of sanctions for discovery violations. However, use of the

most extreme sanctions (stricken pleadings, default or dismissal)

completely changes the course of an entire case and prevents the

case from being decided on its merits. These extreme sanctions

provide tremendous temptations to procure victory by a plaintiff

or a defendant based upon the most inconsequential discovery

mistakes by their opponent. At times, even when there was no

violation, attorneys are able to convince trial courts that there

was a violation, by the clever use of pure rhetoric combined with

a measure of deception. Current review standards leave these

miscarriages of justice largely unchecked.

The dangers to the judicial process in diverting a case from

a trial on the merits are compounded by leaving the choice of

sanctions completely in the hands of one person --the trial judge.

The Federal system has recognized this jeopardy to the judicial

system by requiring certain standards to be met before permitting

these ultimate sanctions.

I would propose that Rule 215, Tex. R. Civ. P. be amended to

provide, in a new paragraph 2d, as follows:
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Justice Nathan L. Hecht

November 22, 1989

Page 2

d. Standards for Extreme Sanctions. Before a

trial court may make an order under paragraphs (3), (4)

or (5) of paragraph 2b of this rule, the trial court must

(1) base such sanctions on evidence of a contumacious

refusal to provide discovery; (2) explain how lesser'

sanctions have been considered and why .they are

inadequate; (3) identify a nexus between the misconduct

and any prejudice to the opponent; and (4) determine that

the fault rests, at least partly, with the client rather

than their attorney.

Unless corrected, the problem of improperly applied sanctions

will act like a cancer on our state's jurisprudence. The federal

courts have already recognized this problem and are dealing with

it by court decision. It would be a great boon to our profession

to have adequate standards appear in our rules of procedure. A

system of cost awards and "fines" will police most discoveryabuses

without victimizing innocent plaintiffs and defendants. The

ability to win cases by sanction has made our state trial courts

battlegrounds for "Discovery Wars" and has diverted the trial

courts from their primary task -- to try cases on their merits.

Some of the federal cases dealing with standards for extreme

sanctions are as follows: John v. State of Louisiana, 828 F.2d

1129, 1132 (5th Cir.- 1987); Marshall v.' Segona, 821 F.2d 763, 768

(5th Cir. 1980); M.E.N. Co. v. Control Fluidics, Inc., 834 F.2d

869, 873 (10th Cir. 1987); Shea v. Donohoe Construction Co., 795

F.2d 1071, 1075 (D.C. Cir. 1986); Fieistad v. American Honda Motor

Co., 762 F.2d 1334, 1338 (9th Cir. 1985); Halaco EngineerinQ v.

Costle, 843 F.2d 376, 381 (9th Cir. 1988); Dove v. Codesco, 569

F.2d 807, 810 (4th Cir. 1978). The above proposal combines

principles expressly set forth in Halaco and John, supra.

I understand that Justice Kilgarlin has proposed some similar

moderation to the extreme. sanctions itemized in Rule 215. Although

he and I have virtually opposite views in many areas, we apparently

agree that the current Texas sanctions system is seriously

defective.
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ATTORNEYS-AT-LAW

TENTH FLOOR

REPUBLIC OF TEXAS PLAZA

SAN ANTONIO. TEXAS 78205-2230
q

LAURA D HEARD

TELEX49G00979 ANSVVERBACK:SWLALL'

DAViD P KkLLUS

REBA BEN ^ETT KENNED)
Or COUNSEL

ROBERT L ESCHEtiBURC

April 9, 1991

Mr. Steve McConnico

Scott, Douglass & Keeton

12th Floor, First City Bank Bldg.

Austin, Texas 78701-2494

Re: Proposed Changes to TRCP 215a

Dear Steve:

Enclosed

Please prepare

I will include

please find a proposed amendment to TRCP 215a.

to report on this matter at our next SCAC meeting.

the matter on our next agenda.

As always, thank you for your keen
of the Advisory Committee.

LHSIII/hhd

Enclosure

cc: Honorable Nathan L. Hecht

Honorable Bob L. Thomas

attention to the business
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fProposedl Rule 215a. Abuse of Discovery; Sanctions

1. Motion for Order Compelling Discovery. A party, upon

reasonable notice to other parties and all persons affected

thereby, may apply for an order compelling discovery as follows:

a. Appropriate court. An application for an order to

a party may be made to the court in which the action is pending,

or, on matters relating to a deposition, to any district court in

the district where the deposition is being taken. An application

for an order to a deponent who is not a Party shall be made to

the court in the district where the deposition is being taken.

b. Motion.

(1) If a Party or other deponent which is a corporation or

other entity fails to make a designation under Rules

200(2)(b), 201(4) or 208• or

u if a party, or other deponent, or a person designated

to testify on behalf of a party or other deponent fails:

(a) to appear before the officer who is to take his

deposition, after being served with a proper notice; or

(b) to answer a auestion propounded or submitted upon

oral examination or upon written questions; or

(3) if a Party fails:
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(a) to serve answers or obiections to interroqatories

submitted under Rule 168, after proper service of the

interrogatories; or

(b) to answer an interrogatory submitted under Rule

168; or

(c) to serve a written response to a request submitted

under Rule 167, after proper service of the request; or

(d) to respond that discovery will be permitted as

reguested or to permit discovery as requested in

response to a reciuest submitted under Rule 167; or

(e) to provide a statement requested under Rule

166b(2)(a) the discovering partv may move for an order

compelling a designation, an appearance, an answer or

answers, or an order compelling inspection in

accordance with the reauest. When taking a deposition

on oral examination, theprooonent of the Question may

complete or adiourn the examination before he applies

for an order.

If the court denies the motion in whole or in part, it

may make such protective order as it would have been

empowered to make on a motion pursuant to Rule 166b.

L.L Evasive or Incomplete Answer. For purposes of

this subdivision an evasive of incomplete answer is to be treated

as a failure to answer.

pgo00799
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(d) Disposition of Motion: Award of Expenses. If the

motion is granted, the court shall, after opportunity for

hearing, require a party or deponent or attorney who necessitated

the motion or any of them, to pay the moving party the reasonable

expenses incurred in obtaining the order, including attorney's

fees, unless the court finds that the opposition to the motion

was substantially iustified or that other circumstances make an

award of expenses unjust.

If the motion is denied, the court shall, after opportunity

for hearina, reQuire the movina party or the attorney advising

the motion or both of them to pay to the party or deponent who

opposed the motion the reasonable expenses incurred in opposing

the motion, includinQ attorney's fees, unless the court finds

that the making of the motion was substantially 1ustified or that

other circumstances make an award of expenses uniust

If the motion is granted in oart and denied in part, the

court may apportion the reasonable expenses incurred in relation

to the motion among the parties and persons in a just manner

In determining the amount of reasonable expenses , includin

attorney's fees, to be awarded in connection with a motion the

trial court shall award expenses which are reasonable in relation

to the amount of work reasonably expended in obtaining an order

compelling compliance or in opposing a motion which is denied.
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2. Failure to Comply with Order.
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a. Sanctions by court in district where deposition is

taken. If a deponent fails to appear or to be sworn or to answer

a question after being directed to do so by a district court in

the district in which the deposition is being taken, the failure

may be considered a contempt of that court. _

b. Sanctions by court in which action is pending. If

a party or an officer, director, or managing agent of a party of

a person designated under Rules 200(2)(b), 201(4) or 208 to

testify on behalf of a narty fails to obey an order to provide or

permit discovery, including an order made under paragraph 1 of

this rule or Rule 167a, the court in which the action is pending

may make such orders in regard to the failure as are iust, and

among others the following:

u An order disallowing any further discovery of any

kind or of a particular kind by the disobedient party;

u An order charging all or any portion of the

expenses of discovery or taxable court costs or both

against the disobedient party of his attorney or both;

,(3) An order that the matters regarding which the

order was made or any other designated facts shall be

taken to be established for the purposes of the action

Pg000751
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in accordance with the claim of the party obtaining the

order;

II
I

u An order refusing to allow the disobedient party I

to support or oppose designated claims or defenses, or

prohibiting him from introducing designated matters in

evidence;

(5) An order striking out pleadings or parts thereof,

or staying further proceedings until the order is

obeyed, or dismissing the action or proceedings or any

part thereof, or rendering a judument by default

against the disobedient party•

u In lieu of any of the foregoing orders or in

addition thereto, an order treating as a contempt of

court the failure to obey any orders except an order to

submit to a physical or mental examination;

(7) Where a party has failed to comply with an order

under Rule 167a(1) reguiring him to produce another for

examination, such orders as are listed in paragraphs

(1), (2), (3), (4) or (5) of this subdivision, unless

the barty failing to comply shows that he is unable to

produce such person for examination.
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In lieu of any of the foregoing orders or in addition

thereto, the court shall reqnire the party failing to obey the

order or the attorney advising him or both to pay at a time

' specified by the court, the reasonable expenses, including

' attorney's fees , caused by the failure, unless the court finds

I
I
I
I
I
I

I
I
I

that the failure was substantially Justified or that other

circumstances make an award of expenses uniust. An order of the

court upon this matter shall be subject to appellate review on

appeal from the trial iudc;ment.

c. Sanction aaainst nonoarty for violation of Rule

167. If a nonparty fails to comply with an order under Rule 167

the court which made the order may treat the failure to obey as a

contempt of court.

3. Failure to Comply with Rule 169.

a. Deemed Admission. Each matter of which an

admission is rectuested shall be deemed admitted unless, within

the time provided by Rule 169, the party to whom the request is

directed serves upon the party requesting the admissions a

sufficient written answer or objection in compliance with the

' reguirements of Rule 169, addressed to each matter of which an

I
I
I

admission is requested. For purposes of this subdivision an

evasive or incomplete answer may be treated as a failure to

answer.

I
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b. Motion. The party who has requested'the admission

may move to determine the sufficiency of the answers or

obiections. Unless the court determines that an objection is

-iustified it shall order than an answer be served. If the court

determines that an answer does not comply with the requirements

of Rule 169. it may order either that the matter is admitted or

that an amended answer be served. The provisions of paragraph d

of subdivision 1 of this rule apply to the award of expenses

incurred in relation to the motion.

c. Expenses on Failure to Admit. If a party fails to

admit the genuineness of any document or the truth of any matter

as reauested under Rule 169 and if the party requestina the

admissions thereafter proves the genuineness of the document or

the truth of the matter, he may apply to the court for an order

requiring the other party to pay him the reasonable expenses

incurred in making that proof, including reasonable attorney's

fees. The court shall make the order unless if finds that (1)

the recruest was -held objectionable pursuant to Rule 169(1) or

(2) the admission sought was of no substantial importance, or (3)

the party failing to admit had a reasonable ground to believe

that he might prevail on the matter or (4) there was other good

reason for the failure to admit.

4. Failure to make Supplementation of Discovery Response

in Compliance with Rule 166b . A party who fails to seasonably

supplement his response to a request for discovery in accordance

I

II

II
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with paragraph 5 of Rule 166b shall not be entitled to present

evidence which the party was under a duty to urovide in a

supmlemental response or to offer the testimony of an expert

witness or of any other person having knowledge of discoverable

matter when the information reguired by Rule 166b concerning the

witness has not been disclosed, unless the trial court finds that

good cause sufficient to reguire admission exists.

I
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RECOMMENDED NEW RULE

RELATIVE TO REQUEST AND FEE FOR A JURY TRIAL

Rule 216. Request and Fee for Jury Trial

1. Request. Any party may demand a trial by jury of

any issue triable of right by a jury by serving upon the other

parties a demand therefor in writing at any time after the

commencement of the action and not later than thirty days after

the service of the last pleading directed to such issue, or

not less than thirty days in advance of the _date _.set - for. trial.

of the cause on the non-jury docket, whichever is earlier.

Such demand may be endorsed upon a pleading of the party. [-Ne•
, • , •

2. Jury Fee. A fee of ten dollars if in the district

court and five dollars if in the county court must be deposited

with the clerk of the court within the time for making a written

request for a jury trial. The clerk shall promptly enter a

notation of the payment of such fee upon the court's docket

sheet.

3. By the Court. Issues not demanded for trial by jury

as provided by paragraph 1 herein, shall be tried by the court;

but, notwithstanding the failure of a party to demand a jury

in an action in which such a demand might have been made of

right, the curt in its discretion, upon motion and payment of

the proper fee, may order a trial by a jury of any or all issues.

Pg000757

v^!631

RECOMMENDED RULE CHANGES -- JURY REQUEST AND FEE Page 1



II

January 11, 1990

TO: SUPREME COURT ADVISORY COMMITTEE

FROM: Subcommittee on Rules 15 to 165

At our subcommittee meeting held on January 8, 1990,

we considered (i) the various comments made at the public

hearing held on November 30, 1989 addressing the proposed

changes in the Texas Rules of Civil Procedure, (ii) the written

suggestions and comments of attorneys forwarded to our

subcommittee, and (iii) additional proposals for rule changes.
The persons participating in the meeting were David Beck, Pat
Beard, and Elaine Carlson. The conclusions reached at the
meeting were as follows:

16. Rule 216. The proposed change here seeks to make
the request for a jury trial consistent with the practice in

federal court in which a party must make a demand for trial

within a prescribed period of time after the filing of the
first pleading. The subcommittee is of the view that the rule
was only recently amended, effective January 1, 1988, and that

there is no compelling reason for change at the present time.

LOS ANGELES
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December 30, 1989 jJ-J 7^

Mr. Luther H. Soules

Chairman, Rules Advisory Committee

175 E. Houston Street

San Antonio, Texas 78205-2230

Enclosed are recommended changes and additions to the Tey/s
Rules of Civil Procedure. Additions to existing rules and new
rules are designated by underlined text of the rule. Portions

of existing rules which are deleted are enclosed in brackets
and lined through. Please submit these suggestions to your
committee for consideration.'

/

I

Request and Fees for a Jury Trial:

I recommend that Texas adopt a modified version of Rules

38(b) and 39(b), Federal Rules of Civil Procedure.

Texas courts are being subjected to greater and greater

scrutiny relative to their efficiency. Many people accept the

idea that our judicial system was not intended to be efficient.
I am on of those people. However, it is reasonable to
incorporate efficiencies where those efficiencies do not detract

from the judiciary's obligation to provide a proper forum for

the resolution of disputes.

Frequently, the court's ability to schedule and manage
its docket is hampered, if not frustrated, by late requests
for cases to be decided by a jury. Many times these late
requests are part of a trial strategy intended to frustrate
the opposing party. Many times attorneys come to expect judges

to overlook the attorneys' failure to make atimely request
for a jury.

Better discipline in the timeliness of requesting a jury

has the potential to help attorneys, clients, and courts.

My recommendation is to require jury requests to- be made
within thirty days after the service of the live trial pleadings,
or not later than thirty days before trail date, whichever is
earlier.

Such a requirement will permit court personnel to provide
' better management over the business aspects of the court without

'significantly reducing any party s right to a jury trial.

I
00683

A copy of my proposed change to Rules 216 is attached to
this letter.
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PROPOSED CHANGE TO RULE 226a

Adopted by the Comittee on Court Rules February 20, 1993

Exact wording of existing Rule:

APPROVED INSTRUCTIONS

1.

2.

3.

4.

b.

n.
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8.

9.

10.

1.
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6.
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.
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See new paragraph 3
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See paragraph 1

,

See paragraph 1

: See paragraph 1

2.

3.

From second introductor)

paragraph
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6.

See paragraph 4

Moved.to Part 3 -

Court's Charge

New

New
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Court's Charge
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New emphasis

See paragraph 2

See paragraph 1

5.
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10. 4.
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Moved from Part 2

Moved from Part 2

Moved from Part 2
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COMMENT to Rule 226a: The proposed changes are based upon recomnendations
made by the Supreme Court Task Force dealing with jury instructions. The

changes are cosmetic and tend to improve the readability of the instructions.

,
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March 11, 1993

Mr. Luther H. Soules, III

1st Republic Bank Plaza

Tenth Floor

175 East Houston Street

San Antonio, Texas 78205-2230

Dear Luke:

RE: Committee on Court Rules

I'm sure you'11 be surprised to hear from me but I was asked to

work for the committee one more year to just attend meetings and

prepare the minutes. The new secretary to the committee is Emily

Casstevens who is with the Services Department of the State Bar.

Her number is 512/463-1515 in case you need to contact her.

At its meeting held February 20, 1993, the Court Rules Cc¢rmittee

approved amendments to three Rules, these being Rule 174(b), Rule

226a and Rule 292.

The exact wording of the existing Rules, the proposed amendments

as adopted and the comments relating thereto are enclosed.

With my very best wishes, I remain

Enclosures

Copies w/enclosures to:

J. Shelby Sharpe, Chair of the

Court Rules Committee

Emily Casstevens, Secretary to

the Committee

Evelyn A. Avent

I



JIM PARKER

6118 MOUNTAIN VILLA COVE

AUSTIN, TEXAS 78731

Professor J. Patrick Hazel

University of Texas School of Law

727 East 26th Street

Austin, Texas 78705

Re: Proposed Rule Changes relating to Jury Charges published
in the May 1991 Texas Bar Journal

Dear Professor Hazel:

Prooosed Rule 226a

Why is "you are performing a significant service which only
free people can perform" being replaced with language about doing
a civic duty? This hardly shows pride in our jury system.

Pronosed Rule 271

(1)(a)(vi) This is the only portion of the proposed Rule

dealing with the specific wording of specific questions to be
asked. Why is percentage causation singled out for specific
attention in the proposed Rule instead of being addressed generally
under (1)(a)(i)? Furthermore, by getting this specific in the

proposed Rule, a future rule change will be required if this
specific area is changed by statute or case law.

Proposed Rule 272

(5)(b)(ii) The need for a request when a question or an
element thereof is omitted should be made clear in the proposed
Rule instead of being only in an explanatory instruction (the first
sentence of your footnote 19). Otherwise, there is a conflict in
the wordi ng of proposed Rule 272(5)(b)(ii) and proposed Rule
274(2).

F \JPARKER\MISC\HA2El.1
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I know that there are many highly qualified people involved in

this important process, but I offer my assistance if I can be of

help.

Sincerely,

Jim Parker

(H) 458-2909

(W) 322-8109

cc: Honorable Nathan Hecht

P.O. Box 12248

Capitol Station

Austin, Texas 78711

Luther Soules

Chair, Supreme Court Advisory Committee

175 East Houston Street

10th Floor

San Antonio, Texas 78205-2230

P9000779
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JIM PARKER

6118 MOUNTAIN VILLA COVE

AUSTIN, TEXAS 78731

June 11, 1991

Professor J. Patrick Hazel

University of Texas. School of Law

727 East 26th Street,

Austin, Texas 78705

Re: Proposed Rule Changes relating to Jury Charges published

in the May 1991 Texas Bar Journal

Dear Professor Hazel:

I have no comments on proposed Rules 226, 236, 273, and 274,

but I am writing regarding the other proposed Rules.

Why is "you are performing a significant service which only
free people can perform" being replaced with language about doing
a civic duty? This hardly shows pride in our jury system.

ProAosed Rule 271

(1)(a)(vi) This is the only portion of the proposed Rule

dealing with the specific wording of specific questions to be

asked. Why is percentage causation singled out for specific

attention in the proposed Rule instead of being addressed generally

under (1)(a)(i)? Furthermore, by getting this specific in the

proposed Rule, a future rule change will be required if this

specific area is changed by statute or case law.

ProBosed Rule 272

(5)(b)(ii) The need for a request when a question or an

element thereof is omitted should be made clear in the proposed

Rule instead of being only in an explanatory instruction ( the first

sentence of your footnote 19). Otherwise, there is a conflict in

the wording of proposed Rule 272(5)(b)(ii) and proposed Rule

274(2).

F:\1PARKER\MISC\HAZEL.1
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I know that there are many highly qualified people involved in

this important process, but I offer my assistance if I can be of

help.

Sincerely,

Jim Parker

(H) 458-2909

(W) 322-8109

CC: Honorable Nathan Hecht

P.O. Box 12248

Capitol Station

Austin, Texas 78711

Luther Soules

Chair, Supreme Court Advisory Committee

175 East Houston Street

10th Floor

San Antonio, Texas 78205-2230

F,\JPARNER\MISC\HAZEL I
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PRESENT RULE

1.

.

1.

2.

3.
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b.
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1.

2.

3.

4.

5.

6.

7.

8.

9.

10.
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7.

8.

9.

10.

1.

2.

3.
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7.

8.

9.

10.

11.
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COURTSCHARGE

1.

2.

3. .

4.

5.

6.

. 7.

8.

9.
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PRESENT RULE

236.
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Rule 241 [Repealed].

Rule 242. Evidence needed for Default Judgment

(a) Discretion of the Court. Where the plaintiff has given

notice of the amount, or the amounts, to be requested against

the defendant, or all of several defendants, the court in its

discretion, may require evidence as to plaintiff's claim, or

claims, or any part thereof.

(b) Where Evidence is Required by the Court. As to any
portion of plaintiff's claim for which the court has elected

to require evidence pursuant to sub-paragraph (a), the court

shall hear evidence as to damages and shall render 'udgment
therefore.-

(c) Where Evidence not Required by the Court. As to every
portion of plaintiff's claim for which the court has not elected
to require evidence pursuant to sub- aragra h (a), the court
shall enter judgment in the amount, or the amounts, requested
pursuant to Rule 47a.

Rule 243. [Repealed].

Pg000802
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(214) 247-8974 I '

December 30, 1989

Mr Luther H Soules.

Chairman, Rules Advisory Committee

175 E. Houston Street

San Antonio, Texas 78205-2230

Re: Suggested rule changes _ /

Enclosed are recommended changes and additions to the Te^Ks

Rules of Civil Procedure. Additions to existing rules and new

rules are designated by underlined text of the rule. Portions

of existing rules which are deleted are enclosed in brackets

and lined through. Please submit these suggestions to your

committee for consideration.

My recommendations relate to changes in the rules relative

to:

1. claims for damages; _

2. reading and signing minutes;

3. assessment of costs associated with service of process

and other notices; and

4. requests and fees for a jury trial.

Each area of recommended change is addressed separately.

Claims for Damages:

My recommended changes which are associated with claims

for damages relate to pleading jurisdictional amounts and

granting judgments on default.

Rule 47, Texas Rules of Civil Procedure, as it now exists,
significantly increases the cost of litigation and wastes

Pg000803
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valuable judicial resources. This rule makes it impossible

to plead a claim for unliquidated damages without being required

to-re -p-lead the same claim. The rule requires a statemen^t^iat

only advises the opposing party that the claim exceeds the

jurisdictional limits of the court. Further, the rule invites

the opposing party to except to the lack of a specific amount

claimed, and follows that with a mandate that the trial court

sustain the special exception and require the pleader to re-plead
with more specifics. On the other hand, if the pleader

anticipates the special exception and pleads a specific, a trial

would be required to sustain a special exception that claimed

the pleader failed to follow Rule 47. Basically, this creates
a "Catch 22" because a litigant seeking damages cannot plead
in such a way as to avoid the necessity of re-pleading.

As a housekeeping matter, I also recommend sub-part (b)

of Rule 47 be amended to require the assertion that the claim

is within the jurisdictional limits rather than above the minimum
limit. The rule, as now written, prevents affirmatively stating

a claim within the limits of a limited-jurisdiction court.

In addition to the above recommendations relative to Rule
47, I recommend repealing Rules 241 and 243, enacting two new

rules (which will be referred to as Rules 47a and 242).

Rule 47a requires each damages claimant to advise the

person from whom damages is sought the amount of damages which

will be requested from the court.in the event no answer is filed

in response to the suit. Such a rule provides information from

which a defendant can assess maximum risk and make a business

decision relative to the desirability of..contesting the claim.

Rule 242 replaces the current Rules 241 and 243.

Rules 241 and 243 speak to a dichotomy the law has created

relative to liquidated and unliquidated claims. This dichotomy

serves very little, if any, purpose. In limited circumstances,

it permits the law to indulge in a presumption upon default.

However, in my view, that presumption is not consistent with
reality..

In suits involving unliquidated claims, we presume that
a defaulting party admits liability due to fault, but that same
defaulting party does not admit the amount of damages caused
by the admitted fault.

I believe my experiences would be similar to those of other
judges across the state. Letters I have received from defendants
frequently admit they had no money to pay damages, but they
deny they did anything wrong. Human nature is such that people

Pg000804
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cannot admit failure, but they can and do admit a debt. People

will admit a debt, even an unliquidated debt. Our presumption

is wrong:-

It is also my belief that defaulting defendants do not

rely on the Court to conduct hearings for the presentment of

evidence of unliquidated debts.

With those basic beliefs, I recommend that the rules be

amended to provide trial courts with an option of hearing

evidence or granting judgment without hearing evidence in those

cases where the claimant has advised the opposing party of the

amount to be sought on default.

These proposed new Rules 241 and 243 will permit trial

courts which have computer support to automatically process
default judgments if the Court is satisfied with the

reasonableness of the amounts claimed. The Court will also

have the option of requiring evidence if a claim appears to
be out of the ordinary.'

By changing these rules to permit automated judgments,
valuable Court resources and time can be devoted to contested
issues.

A copy of my proposed changes to Rules 47, 47a, 241, 242,
and 243 is attached to this letter.

p9p00a05
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Rule 241 [Repealed].

Rule 242. Evidence needed for Default Judgment

(a) Discretion of the Court. Where the plaintiff has given

notice of the amount, or the amounts, to be requested against

the defendant,or all of several defendants, the court in its

discretion, may require evidence as to plaintiff's claim, or

claims, or any part thereof.

(b) Where Evidence is Required by the Court. As to any

portion of plaintiff's claim for which the court has elected

to require evidence pursuant to sub-paragra h(a), the court

shall hear evidence as to damages and shall render judgment

therefore.''

(c) Where Evidence not Required by the Court. As to every

portion of plaintiff's claim for which the court has not elected

to require evidence pursuant to sub- aragraph (a), the court

shall enter judgment in the amount, or the amounts, requested

pursuant to Rule 47a.

Rule 243. [Repealed].
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f(214) 247-8974 %.
December 30, 1989 I

Mr. Luther H. Soules

Chairman, Rules Advisory Committee

175 E. Houston Street

San Antonio, Texas 78205-2230

Dear Mr. Soules:

Enclosed are recommended changes and additions to the Te s
Rules of Civil Procedure. Additions to existing rules and new

rules are designated by underlined text of the rule. Portions

of existing rules which are deleted are enclosed in brackets
and lined through. Please submit these suggestions to your
committee for consideration.

to:
My recommendations relate to changes in the rules relative

1. claims for damages;

2. reading and signing minutes;

3. assessment of costs associated with service of process
and other notices; and

4. requests and fees for a jury trial.

Each area of recommended change is addressed separately.

Claims for Damages:

My recommended changes which are associated with claims
for damages relate to pleading. jurisdictional amounts and
granting judgments on default.

Rule 47, Texas Rules of Civil Procedure, as it now exists,
significantly increases the cost of litigation and wastes

Pg000807
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valuable judicial resources. This rule makes it impossible

to plead a claim for unliquidated damages without being required

to re-plead the same claim. The rule requires a statement-that

only advises the opposing party that the claim exceeds the

jurisdictional limits of the court. Further, the rule invites

the opposing party to except to the lack of a specific amount

claimed, and follows that with a mandate that the trial court

sustain the special exception and require the pleader to re-plead
with more specifics. On the other hand, if the pleader

anticipates the special exception and pleads a specific, a trial

would be required to sustain a special exception that claimed

the pleader failed to follow Rule 47. Basically, this creates

a "Catch 22" because a litigant seeking damages cannot plead

in such a way as to avoid the necessity of re-pleading.

As a housekeeping matter, I also recommend sub-part (b)

of Rule 47 be amended to require the assertion that the claim

is within the jurisdictional limits rather than above the minimum
limit. The rule, as now written, prevents affirmatively stating

a claim within the limits of a limited-jurisdiction court.

In addition to the above recommendations relative to Rule
47, I recommend repealing Rules 241 and 243, enacting two new
rules (which will be referred to as Rules 47a and 242).

Rule 47a requires each damagesclaimant to advise the

person from whom damages is sought the amount of damages which

will be requested from the court in the event no answer is filed

in response to the suit. Such a rule provides information from

which a defendant can assess maximum risk and make a business

decision relative to the desirability of contesting the claim.

Rule 242 replaces the current Rules 241 and 243.

Rules 241 and 243 speak to a dichotomy the law has created

:relative to liquidated and unliquidated claims. This dichotomy
serves very little, if any, purpose. In limited circumstances,
_it permits the law to indulge in a presumption upon default.
-iiowever, in my view, that presumption is not consistent with
reality.

In suits involving unliquidated claims, we presume that
a defaulting party admits liability due to fault, but that same
defaulting party does not admit the amount of damages caused
:h}c-the.._admitted fault.

I believe my experiences would be similar to those of other
judges across the,state. Letters I have received from defendants
frequently admit they had no money to pay damages, but they
deny they did anything wrong. Human nature is such that people

pg000808
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cannot admit failure, but they can and do admit a debt. People

will admit a debt, even an unliquidated debt. Our presumption

is wrong.

It is also my belief that defaulting defendants do not

rely on the Court to conduct hearings for the presentment of

evidence of unliquidated debts.

With those basic beliefs, I recommend that the rules be

amended to provide trial courts with an option of hearing

evidence or granting judgment without hearing evidence in those

cases where the claimant has advised the opposing party of the

amount to be sought on default.

These proposed new Rules 241 and 243 will permit trial
courts which have computer support to automatically process
default judgments if the Court is satisfied with the

reasonableness of the amounts claimed. The Court will also

have the option of requiring evidence if a claim appears to
be out of the ordinary.

By changing these rules to permit automated judgments,

valuable Court resources and time can be devoted to contested
issues.

A copy of my proposed changes to Rules 47, 47a, 241, 242,
and 243 is attached to this letter.
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SHARON COOK

BERNARD W. FISCHMAN

REY PEREZ

Mr. Luther.H. Soules, III

Two Republic Bank Plaza

175 E. Houston, 10th Floor

San Antonio, Texas 78205-2230

Dear Luke:

Recognizing that it is not a mat

nevertheless represents confusing an

the consideration of the Rules Commi

eliminate the reference to writ of i

locatable in the Texas Digest dealt

the case of Barton vs. Nix 20 Texa

As far as I can tell the term °

rules only once and that is i

r of great import,
chronism, I would commend to

tee a revision to Rule 243 to

quiry since the latest case
ith the writ of inquiry was

9 which was decided in 1857.

.inquiry" appears in the
3. The definition of "writ

of inquiry" according to Black"-s--baarbictionary is enclosed at
Enclosure 2.

I am unaware of the intellectual prowess and scholarly

diligence of all of the 354 sheriffs in the State of Texas but I

would submit that it is my considered opinion that the incumbent

sheriff of Bexar County doesn't have a clue as to his duties on

the award of a writ of inquiry. I would be neither shocked nor

dismayed at the other 353 of his brethren no better informed than

Sheriff Copeland in this matter. It would therefore seem

appropriate to delete the words "a writ of inquiry awarded"

together with the isolating commas, otherwise leave the rule in
in tact.

Very truly yours,

BMM: sb

Enclosure

Pg000810
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Rule 241 [Repealed].

Rute-24-2: Evidence needed for Default Judgment

a) Discretion of the Court. Where the plaintiff has given

notice of the amount, or the amounts, to be requested against

the defendant, or all of several defendants, the court in its
discretion, may require evidence as to plaintiff s claim, or
claims, or any part thereof.

(b) Where Evidence is Required by the Court. As to any
portion of plaintiff's claim for which the court has elected

to require evidence pursuant to sub-paragraph (a), the court

shall hear evidence as to damages and shall render iudQment
therefore.-'

c) Where Evidence not Required by the Court. As to every
portion of plaintiff's claim for which the court has not elected

to require evidence pursuant to sub- aragra h(a), the court

shall enter judgment in the amount, or the amounts, requested
pursuant to Rule 47a.

Rule 243. [Repealed].

pg0008I2
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December 30, 1989 f

Mr. Luther H. Soules

Chairman, Rules Advisory Committee

175 E. Houston Street

San Antonio, Texas 78205-2230

Dear Mr. Soules:

Enclosed are recommended changes and additions to the Te306'
Rules of Civil Procedure. Additions to existing rules and new

rules are designated by underlined text of the rule. Portions

of existing rules which are deleted are enclosed in brackets
and lined through. Please submit these suggestions to your
committee for consideration.

to:
My recommendations relate to changes in the rules relative

1. claims for damages;

2. reading and signing minutes;

3. assessment of costs associated with service of process
and other notices; and

4. requests and fees for a jury trial.

Each area of recommended change is addressed separately.

Claims for Damages:

My recommended changes which are associated with claims
for damages relate to pleading. jurisdictional amounts and
granting judgments on default.

Rule 47, Texas Rules of Civil Procedure, as it now exists,
significantly increases the cost of litigation and wastes

00693



valuable judicial resources. This rule makes it impossible

to plead a claim for unliquidated damages without being required

to re-plead the same claim. The rule requires a statement that

only advises the opposing party that the claim exceeds the

jurisdictional limits of the court. Further, the rule invites

the opposing party to except to the lack of a specific amount

claimed, and follows that with a mandate that the trial court

sustain the special exception and require the pleader to re-plead

with more specifics. On the other hand, if the pleader

anticipates the special exception and pleads a specific, a trial

would be required to sustain a special exception that claimed

the pleader failed to follow Rule 47. Basically, this creates

a "Catch 22" because a litigant seeking damages cannot plead

in such a way as to avoid the necessity of re-pleading.

As a housekeeping matter, I also recommend sub-part (b)

of Rule 47 be amended to require the assertion that the claim

is within the jurisdictional limits rather than above the minimum

limit. The rule, as now written, prevents affirmatively stating

a claim within the limits of a limited-jurisdiction court.

In addition to the above recommendations relative to Rule
47, I recommend repealing Rules 241 and 243, enacting two new

rules (which will be referred to as Rules 47a and 242).

Rule 47a requires each damages claimant to advise the

person from whom damages is sought the amount of damages which

will be requested from the court in the event no answer is filed

in response to the suit. Such a rule provides information from

which a defendant can assess maximum risk and make a business

decision relative to the desirability of contesting the claim.

Rule 242 replaces the current Rules 241 and 243.

Rules 241 and 243 speak to a dichotomy the law has created

relative to liquidated and unliquidated claims. This dichotomy

serves very little, if any, purpose. In limited circumstances,

it permits the law to indulge in a presumption upon default.

However, in my view, that presumption is not consistent with

reality.

In suits involving unliquidated claims, we presume that
a defaulting party admits liability due to fault, but that same

defaulting party does not admit the amount of damages caused
by the admitted fault.

I believe my experiences would be similar to those of other

judges across the state. Letters I have received from defendants

frequently admit they had no money to pay damages, but they

deny they did anything wrong. Human nature is such that people



cannot admit failure, but they can and do admit a debt. People
will admit a debt, even an unliquidated debt. Our presumption
is wrong.-

I
I
I
I
I

It is also my belief that defaulting defendants do not

rely on the Court to conduct hearings for the presentment of
evidence of unliquidated debts.

With those basic beliefs, I recommend that the rules be
amended to provide trial courts with an option of hearing

evidence or granting judgment without hearing evidence in those

cases where the claimant has advised the opposing party of the
amount to be sought on default.

These proposed new Rules 241 and 243 will permit trial

courts which have computer support to automatically process
default judgments if the Court is satisfied with the
reasonableness of the amounts claimed. The Court will also

have the option of requiring evidence if a claim appears to

be out of the ordinary.'

By changing these rules to permit automated judgments,

valuable Court resources and time can be devoted to contested
issues.

A copy of my proposed changes to Rules 47, 47a, 241, 242,
and 243 is attached to this letter.

I
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The Honorable Nathan L. Hecht, Justice

The Supreme Court of Texas

Post Office Box 12248

Capitol Station ^

Austin, Texas 78711 3 YYY ^^

Dear Judge Hecht:

512) ♦

6. The following proposed amendments use the word "nonjury":

Texas Rules of Appellate Procedure 41(a)(1) and 54(a). The

following proposed amendments use the word "non-jury": Texas Rules

of Appellate Procedure 41 comment, 52(d), 52 comment, and 54

comment. The court may wish to standardize the terminology. The.

term "non-jury" currently appears in Texas Rules of Civil Procedure

90, 156, 216(1), 249, 307, and 542. The term "nonjury" currently

appears in Texas Rule of Civil Procedure 324(a) and Texas Rule ofl

Judicial Administration 6(b)(2).

I appreciate the opportunity to comment on the proposed rules

amendments and hope that my comments are helpful.

Respectfully,

SpainSpain, Jr.Charles A.A
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School of Law

Lubbock,Texas79409-0004/(806)742-3791 Faculty 742-378

September 28, 1990

Mr. David Beck
Fulbright and Jaworski

1301 McKinney Street
Houston, Texas 77010

3

Re: Tex.R.Civ.P. 90, 86, 257 and C.P.R.C. S 15.063(2)

Dear Da-vid:

I suggest consideration of the following:

(1) Rule 90 should be changed to conform to the existing
practice that a special exception needs to be called to the
attention of the trial court prior to trial to avoid waiver.

(2) C.P.R.C. S 15.063(2) requires that a motion to transfer
venue based upon the inability to obtain an impartial trial must

be filed with or before the filing of the answer. The only

reference to the time for filing such a motion in the Rules of

Civil Procedure is Rule 86.1 which refers to Rule 257. Rule 257

contains no time reference at all. As you will recall the case
law has previously provided that such a motion may be filed on

the day of trial. See City of Abilene v. Downs, 367 S.W.2d 153

(Tex. 1963). Suffice to say that we need to get our act together

or convince the legislature to amend the statute or both.

Seriously, this requires some coordination between your

subcommittee and my mine. Do you have any suggestions?

I would appreciate hearing from you at your convenience.

Sincerely yours,

J. Hadley ^gar
Robert H. an Professor of Law

JHE/nt

cc: Luke Soules
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Sincerely,
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'I'cxds Supreme Court

P.O. Box 12248, Capitol Station

Austin, Texas 78711

January 21, 1992

Dear Chief Justice:

While I have been a judge I have found certain portions of the

civil jury instructions and oaths to be cumbersome. Though I am no

expert in legal writing, I have attempted to descipher those code

sections and re-write some suggested renderings for your consideration.

I am enclosing three pages (one is for the jury to receive, two for

the judge) of revisions to be considered by your rule-making caRmittee.

To let you know that I am not singling out the civil code, I have also

sent some revisions of oaths in criminal cases to Judge McCormick.

I hope that you will consider these changes that I have put forth,

and send me some acknowledgnent.

Respectfully,

William L. Baskette, Jr.

Pg000820

I
I
I
I
I
I
I
I
I
I
I
^
I
I
I
I

I
I



Do you, and each of you,

solemnly swear or affirm that you will

answer truthfully all questions asked

of you concerning your qualifications

and service as a juror, so help you,

God?

Do you, and each of you,

solemnly swear or affirm that you will

render a true verdict in the case

before you based upon the law and the

evidence sutamitted to you in Court,

and that you will truthfully answer

all of the questions asked of you in

the Charge of the Court, so help you,

God?

1. Do not mingle with or talk to any

of the lawyers, the parties, the

witnesses or any other person who

might be connected with or interested

in this case. Please understand that

they also have to follow these same

instructions.

2. Do not accept or give to any of

these persons any gifts or favors,

however slight.

3. Do not discuss anything about this

case or mention it to anyone,

including your family and friends, and

the persons mentioned above until you

are excused as a juror from this case.

4. Do not discuss this case with your

fellow jurors until you are excused as

jurors in this case, except that you

may discuss the case with the rest of

the jurors in the jury roan after the

case is concluded and you have been

instructed to consider your verdict.

5. Do not make any investigation about

the facts of this case on your own.

All evidence must be presented in open

court so that each side may question

the witnesses and make proper

objections. In addition, you may only

consider evidence that I have admitted

during the trial. This avoids a trial

based on secret evidence. If you know

of or learn anything about this case

from anyone outside of what you learn

in the courtroom, explain to the

offending party that the evidence is

improper and report it at once.

6. Do not make personal inspections,

observations, investigations or

experiments of anything, any premises

or any evidence not admitted in court.

Do not allow anyone else do any of

these things for you.

7. Do not seek information contained

in law books, dictionaries, news-

papers, or in any public or private

records not admitted in evidence.

8. Do not relate to the other jurors

your own personal experiences or those

of other persons. A juror may have

special knowledge or special

information of a business, technical,

professional nature, possess a certain

expertise or know what happened in

this case or in another case. To tell

the other jurors of this knowledge

makes you a witness in this case, not

under oath and not subject to cross-

examination.

9. Do not discuss or consider anything

about attorney's fees unless specific

evidence about attorney's fees is

admitted into evidence.

10. Do not consider, discuss or

speculate whether or not a party is

protected by, or has benefitted from,

insurance of any kind unless specific

evidence about insurance is admitted

into evidence.

At the conclusion of the trial I

will sut=nit to you the Charge of the

Court which contains written questions

for the jury to answer in rendering

your verdict. You will not be asked,

nor are you to consider, who should

win and then answer the questions

accordingly. You are to foliow the

directions in the charge and answer

each and every question without regard

for the other answers you have given,

unless instructed specifically to do

otherwise. Since you will need to

consider all of the testimony and.

evidence admitted at trial, it is

necessary for you to pay close

attention to the evidence as it is

presented.

Texas law permits proof of any

violation of proper jury conduct, and

you may be called to testify in open

court if misconduct occurs. I

instruct you, therefore, to carefully

follow all of the instructions given

you by me, and report to the baliff

any violation of these instructions.

You may keep these instructions and

review them as the case proceeds.
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Do you, and each of you,

solettaily swear or af f itm that you will

answer truthfully all questions asked

of you concerning your qualifications

and service as a juror, so help you,

God?

Ladies and Gentlemen:

The case that is now on trial is

This is a civil action which will be

tried before a jury. Your duty as

jurors will be to decide the disputed

facts. It is the duty of the judge to

see that the case is tried in

accordance with the rules of law. In

this case, as in all cases, the

actions of the judge, parties,

witnesses, attorneys and jurors must

be according to law. The Texas law

permits proof of any violation of the

rules of proper jury conduct. By this

I mean that jurors and others may be

called upon to testify in open court

about acts of jury misconduct. I

instruct you, therefore, to follow

carefully all instructions which I am

now going to give you, as well as

others which you will receive while

this case is on trial. If you do not

obey the instructions I am about to

give you, it may becocne_necessary for

another jury to re-try this case with

all the attendant waste of your time

here and the expense to the litigants

and the taxpayers of this county for

another trial. These instructions are

as follows:

1. Do not mingle with or talk to any

of the lawyers, the parties, the

witnesses or any other person who

might be connected with or interested

in this case. Please understand that

they also have to follow these

instructions.

2. Do not accept or give to any of

these persons any gifts or favors,

however slight.

3. Do not discuss anything about this

case or mention it to anyone,

including your family and friends, and

the persons mentioned above until you

are excused as a juror from this case.

4. The parties through their attorneys

have the right to direct questions tc

each of you concerning your

qualifications, background, exper-

iences and attitudes. In questioninc

you, they are not meddling in your

personal affairs, but are trying tc

select fair and impartial jurors who

are free from any bias or prejudice in

this particular case.

5. Do not conceal information or give

answers which are not true. Listen to

the questions and give full and

ccxrplete answers. Please identify

yourself by name or jury number so

that the court reporter may make a

proper record.

6. If the attorneys ask some questions

directed to you as a group which

require an answer on your part

individually, hold up your hand until

you have answered the questions.

7. After general questions are asked,

you will be recessed outside of the

courtroam and several of you will be

asked to give answers individually

outside the presence of the rest of

the panel. Please indicate to counsel

whether you desire to speak to the

court in this manner instead of along

with the other panel menbers.

Do you understand these

instructions? If not, please let me

know now.

Whether or not you are selected

as a juror in this case, you are

performing a significant service which

only a free people can perform. we

shall try the case as fast as possible

consistent with justice, which

requires a careful and correct trial.

If selected on the jury, unless I

instruct you differently, you will be

permitted to separate during lunch

recesses and at the end of the day.

The attorneys will now proceed

with their voir dire examination.

Do you, and each of you,

solemly swear or affirm that you will

render a true verdict in the case

before you based upon the law and the

evidence sulinitted to you in Court,

and that you will truthfully answer

all of the questions asked of you in

the Qharge of the Court, so help you,

God?
Pg000822
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Ladies and Gentlemen:

By the oath which you take as

jurors, you bec.̂ ane officials of this

court and active participants in the

public administration of justice. I

now give you further instructions

which you must obey throughout this

trial.

It is your duty to listen to and

consider the evidence and to determ,ine

fact issues later submitted to you,

but I, as ,7udge, will decide matters

of law. You will now review with me

the written instructions which you

will observe during this trial,

together with such other instructions

that I may give you later during this

trial .

As you examine these

instructions we will go over them

together. 'IYie first three instruct-

ions were given to you earlier, and

will continue to be observed

throughout this trial. 'it^e written

instructions are as follows:

1. Do not mingle with or talk to any

of t'^e lawyers, the parties, the

witnesses or any other person who

might be connected with or interested

in this case. Please understand that

they also have to follow these same

instructions.

2. Do not accept or give to any of

these persons any gifts or favors,

however slight.

3. Do not discuss anything about this

case or mention it to anyone,

including your family and friends, and

the persons mentioned above until you

are excus.ed as a juror from this case.

4. Do not discuss this case with your

fellow jurors until you are excused as

jurors in this case, except that you

may discuss the case with the rest of

the jurors in the jury room after the

case is concluded and you have been

instructed to consider your verdict.

5. Do not make any investigation about

the facts of this case on your own.

A1l evidence must be presented in open

court so that each side may question

the witnesses and make proper

objections. In addition, you may only

consider evidence that I have admitted

during the trial. 'Ihis avoids a trial

based on secret evidence. If you know

of or learn anything about this case

from anyone outside of what you learn

in the courtroan, explain to the

^o
^
0
0
0
^
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offending party that the evi^ence :;

improper and report it at once.

6. Do not make personal inspection=_

observations, investigations o:

experiments of anything, any prer.use_

or any evidence not admitted in cour:.

Do not allow anyone else do any o:

these things for you.

7. Do not seek information containec

in law books, dictionaries, news-

papers, or in any public or private

records not admitted in evidence.

8. Do not relate to t'^e other juror:

your own personal experiences or t:^ose

of other persons. A juror c^ay havE

special knowledge or specia.

information of a business, technical

professional nature, possess a certai:

eYpertise or know what hapoened i^

this case or in another case. 'Ib tel.

the other jurors of this knowledcf

makes you a witness in this case, not

under oath and not subject to cross-

examination.

9. Do not discuss or consider anyt.'^in<

about attorney's fees unless specifi:

evidence about attorney's fees i:

ad^nitted into evidence.

10. Do not consider, discuss o^

speculate whether or not a party i_

protected by, or has benefitted fran

insurance of any kind unless specific

evidence about insurance is admittec

into evidence.

At the conclusion of the trial :

will submit to you the Charge of thE

Court which contains written question^

for the jury to answer in renderinc

your verdict. You will not be asked,

nor are you to consider, who shoulc

win and then answer the question:

accordingly. You are to follow thE

directions in the charge and answe:

each and every question without regarc

for the other answers you have given,

unless instructed specifically to dc

otherwise. Since you will need tc

consider all of the testimony anc

evidence adtnitted at trial, it i^

necessary for you to pay c1osE

attention to the evidence as it i^

presented.

'Pexas law permits proof of an^

violation of proper jury conduct, anc

you may be called to testify in ope^

court if misconduct occurs.

instruct you, therefore, to carerui^

follow all of the instructions .;ive^

you by me, and report to t.he balii

any violation of these instructions

You may keep these i.nstruc^^cns an

review them as the case procee^s.
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JIM PARKER

6118 MOUNTAIN VILLA COVE

AUSTIN, TEXAS 78731

Professor J. Patrick Hazel

University of Texas School of Law

727 East 26th Street

Re: Proposed Rule Changes relating to Jury Charges published

in the May 1991 Texas Bar Journal

Dear Professor Hazel:

Proposed Rule 226a

Why is "you are performing a significant service which only

free people can perform" being replaced with language about doing

a civic duty? This hardly shows pride in our jury system.

Proposed Rule 271

(1)(a)(vi) This is the only portion of the proposed Rule

dealing with the specific wording of specific questions to be
asked. Why is percentage causation singled out for specific

attention in the proposed Rule instead of being addressed generally
under (1)(a)(i)? Furthermore, by getting this specific in the

proposed Rule, a future rule change will be required if this

specific area is changed by statute or case law.

Proposed Rule 272

(5)(b)(ii) The need for a request when a question or an

element thereof is omitted should be made clear in the proposed

Rule instead of being only in an explanatory instruction (the first

sentence of your footnote 19). Otherwise, there is a conflict in
the wording of proposed Rule 272(5)(b)(ii) and proposed Rule
274(2).

F:\1PARKER\MISC\HA1El.1
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I know that there are many highly qualified people involved in

this important process, but I offer my assistance if I can be of

help.

Sincerely,

Jim Parker

(H) 458-2909

(W) 322-8109

CC: Honorable Nathan Hecht

P.O. Box 12248

Capitol Station

Austin, Texas 78711

Luther Soules

Chair, Supreme Court Advisory Committee

175 East Houston Street

10th Floor

San Antonio, Texas 78205-2230

F.\JPARKER\MISC\HAZEL.1
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Re: The VIDEO deposition rules, and

At the Evidence seminar, you asked if any attendee desires to

have a comment on the proposed rules, to write, so here goes:

Video Rule (202): 'My interest is to reduce costs of litigation.

Therefore, I like to use VIDEO to depose, but Rule 202 seems to

say at the beginning that no transcript is needed, but then ends

with the requirement of a transcript. Why? Why •ast we also

have a stenographic record?

I believe the better practice is to allow a party to notice

depositions straight VIDEO without a written transcript, and if

anyone wants a written transcript, let them arrange for a

reporter to be there also and make one. Reporter charges are

of ten unnecessary, especially for collateral or pure discovery

witnesses, and they are very, very expensive.

Court's Charge: As to the New Rules proposed regarding the

Court's Charge (published in the May Bar Journal), generally I

like them, but I have a few suggestions ( additions) :

Part 3 ( page 442, May Bar Journal). After "JURY MEMBERS" begin

with the following:

"Your function now is to resolve certain questions

raised by the evidence about which the parties do not

totally agree. By your answers to the following

questions, you will resolve these disputed matters.

"In discharging this responsibility, follow ..."

Why? Lets.the jury know their role, and that they are

not necessarily deciding every f'acet of the case.

pq000a26

I
I
I
I
I
I
I
I
I
I
I
I

I
I
I
I
I
1



I
I
I
I
I

I
I
I
I
I
I
I
I
I
I
I

I
I

Proposed Rule 271 (page 445, May Bar Journal).

Part (2)(d) Hearing, change to read:

"Before submission to the jury, the court shall conduct

a hearing outside the presence of the jury for the

parties< to present their complaints pursuant to Rule

272."

Why? Because we still have Judges saying "Lets do that

while the jury is out." The present rule would allow

that to continue, even though it would be a waste. Why

not just spell it out.

Proposed Rule 272 (page 446)

Part (5)(b)(i), change to read:

"when an entire ground of recovery or defense of the

complaining party is omitted from the charge; of"'--

Why? To be clear that you do not have to submit your

opponent's case; i.e., you do not have to say: "Judge,

it is not raised by the evidence, but if you are hell

bent on submitting it, here is the proper way."

Proposed Rule 272 ( page 446)

Part (5)(c), change by adding the following sentence:

"The omission of these 'improper complaints' shall not

preclude a party from asserting these points on

appeal."

Why? To be clear that if they are "improper" but

valid, you have not waived them.

Proposed Rule 273 (page 446)

Change by adding the following sentence:

"The court shall not give additional oral

instructions."

Why? Usually the court reporter is not taking down

this reading, and some Judges feel free to "explain" to

the jury what the question means. I know the proposed

rule uses the phrase "precise words" in the rule, but

Racehorse Haynes points out that for some courts, you

need to write the instructions in crayon.

Pg000827
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Proposed Rule 274 (page 446)

Part ( 1), change by adding the following:

it,
except no evidence and against great weight points."

Proposed Rule 274 ( page 446)

Part ( 2), change by correcting a typo error:

"recovery of defense" to "recovery or defense."

it,
except no evider.ce and agains,- great weight points."

I hope you will at least review my suggestions.
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JIM PARKER

6118 MOUNTAIN VILLA COVE

AUSTIN, TEXAS 78731

June 11, 1991
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Professor J. Patrick Hazel

University of Texas School of Law

727.East 26th Street

Austin, Texas 78705

Re: Proposed Rule Changes relating to Jury Charges published

in the May 1991 Texas Bar Journal

Dear Professor Hazel:

273,

Pro2osed Rule 226a

Why is "you are performing a significant service which only.

free people can perform" being replaced with language about doing

a civic duty? This hardly shows pride in our jury system.

Pronosed Rule 271

(1)(a)(vi) This is the only portion of the proposed Rule

dealing with the specific wording of specific questions to be

asked. Why is percentage causation singled out for specific

attention in the proposed Rule instead of being addressed generally

under (1)(a)(i)? Furthermore, by getting this specific in the

proposed Rule, a future rule change will be required if this

specific area is changed by statute or case law.

Proposed Rule 272

(5)(b)(iil The need for a request when a question or an

element thereof is omitted should be made clear in the proposed

Rule instead of being only in an explanatory instruction (the first

sentence of your footnote 19). Otherwise, there is a conflict in

the wording of proposed Rule 272(5)(b)(ii) and proposed Rule

274(2).

F:\JPARKER\NISC\HAZEL.1
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Sincerely,

Jim Parker

(H) 458-2909

(W) 322-8109

cc: Honorable Nathan Hecht

P.O. Box 12248

Capitol Station

Austin, Texas 78711

Luther Soules

Chair, Supreme Court Advisory Committee

175 East Houston Street

10th Floor

San Antonio, Texas 78205-2230

F:\1PARKER\MISC\HA1El.1
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Justice Nathan Hecht

Supreme Court of Texas

P.O. Box 12248, Capitol Station

Austin, Texas 78711

Dear Justice Hecht,

Not another one! I can just hear you saying that, and I

don't blame you. However, I am very concerned about the

proposed changes to these rules. I am NOT against changes; I

am simply concerned that we do it right (I should say that the

Court does it right). This latest proposal has been worked on

long and hard by Mr. Harry Tindall and myself. We have kept

the FAX lines hot between Houston and Austin. I can honestly

say that I believe we have a greatly superior product to that

proposed by the SCAC. We have kept to their basic proposal

which is.to make Requests only necessary when a party relies on

an omitted ground of recovery or defense and when the court

orders a Request by an objecting party who either relies on the

question or when the instruction or definition is properly a

part of that party's claim or defense.

We have reorganized the rules (271 and 272) again to make

them even clearer. There are some changes from what the SCAC

has recommended. I have underlined and numbered those changes

and will list our basic reasons for them.

(1) Nothing in our present rules lets anyone know of

(unless they are already aware of it) the existence

and importance of Rule 226a to the court's charge.

(2) This is reinserted after being dropped in 1988.

Without this, or some similar statement, there really

is nothing - except case law - to prevent evidentiary

questions, curiosity questions, and the like.

Probably the reason for dropping the phrase from

Rules 277 and 279 was to emphasize submitting broad

form questions. This should no longer be a problem,

and I think some guidance is necessary for the bench

and bar to know WHAT you do submit.

Pq0a0847
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(3) This one may be controversial. In so far as I know

only family law has "advisory questions" to the

jury. I understand the Pattern Jury Charge folks

dealing with Volume 5 are also trying to discourage

these questions going to the jury. I am a strong

advocate of the jury trial in civil cases. Where,

however, others have decided not to allow a jury to

determine a matter, it strikes me as illogical,

unnecessary, and expensive to ask a jury for its

advice.

I

(4) This is usually done, and it seems appropriate to

include it. It is especially important where the

jury has more than one such percentage question in

the court's charge, e.g. TEX. CIV. PRAC. & REM. CODE,

sections 33.004 and 33.016(c).

(5) This is presently only stated in case law, e.g. Scott

v. Atchison Topeka and Santa Fe Ry. Co., 572 S.W.2d

273 (Tex. 1978).

(6) There may be a reason, but I am not aware of it, why

such is proper in an instruction or definition but

not in a question (so long as it is properly a part

of the question for another or other reasons).

(7) The SCAC recommends "order." But the order would be

meaningless since it has nothing to do with

preserving error for appeal. Further, it might

encourage a local rule ordering that this be done in

all cases.

(8) The "charge conference" is a regular part of present

practice. It is discussed by all who write on the

subject of the court's charge. This would give it

status while leaving it in the discretion of the

court.

Judge Hecht, I want you to know how much I appreciate your

looking at these proposals. I further want you to know that I

shall try to make myself ( as I am sure Harry will do) to

discuss this with the Court, members of the SCAC, or anyone
else who is interested.

Sincerely,

cc: Chair and Members, Supreme Court Advisory Committee

Judge Sam Houston Clinton

Chief Justice Austin McCloud

Judge David Peeples

R. Doak Bishop

pq000898

I

1

I
I

i
i
I

J

I

I

I
I

I



I
I

I
I
I
I
i
I

I

1

I
I
I

I
I

(1) Contents

The court's charge shall contain those a licable (/)
tparts of Rule 226a and be subject to the following

requirements:

(a) Jury Questions

The court's charge:

(i) shall submit only auestions controllin the

disposition of the case which are raise d by
affirmative written pleadings and evidence. No
question shall be submitted when raised only by a
general denial unless specifically defined by
statute or other rules of procedure;

(ii) shall submit the questions in broad form,
whenever feasible;

(iii) shall not submit various phases or shades of

questions already submitted;

(iv) shall not submit inferential rebuttal questions;

(v) shall not submit advisory questions; 0!

(vi) shall, in any case in which the jury is required

to apportion the loss among the parties, submit

questions inquiring what percentage, if any, of

the causation, responsibility, or negligence, as

the case may be, that caused the occurrence or

injury in question is attributable to each of the

parties found to have been responsible. In such

instances the court shall instruct the iurv that

the percentage must total 100% and to answer the

damage questions without any reduction because of

the percentage, if any, attributed to the injured

party; and

(vii) may submit questions disjunctively when it is

apparent from the evidence that one or the other
of the conditions or facts inquired about

necessarily exists.

Pg000849
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(b) Instructions and Definitions

The court's charge:

(i) shall submit only those instructions and

definitions as are proper to enable the jury to

render a verdict;

(ii) shall submit inferential rebuttal instructions (S^

raised by the written p ea inqs an evi ence; and

(iii) may place the burden of proof by instruction

rather than by inclusion in a question.

(c) Other Requirements

The court's charge:

(i) shall not comment directly on the weight of the

evidence or advise the jury of the effect of

their answers, except that the court's charge may

comment incidentally on these matters when it is

properly a part of a question, instruction, or

definition; and

(ii) may predicate the damage questions upon

affirmative findings of liability.

(2) Preparation and Time for Complaints

(7)
(a) At any reasonable time the court may^rc;uest the

parties to present the court with written, suggested

jury questions, instructions, and definitions. These

suggestions shall not be required to preserve error

for appeal or entitle any party to the right to a

jury finding.

(b) At the conclusion of the evidence in all jury cases,

unless expressly waived by the parties, the court
shall prepare and deliver a proposed written charge

to the parties. Before re rin and deliverin a ( g)

proposed written charge, the court may conduct a

charge conference with the parties. At the char e

conference any party may resent su este estions,

instructions, and definitions or inclusion in the

court's charge.

(c) The court shall allow the parties a reasonable time

in which to examine the proposed court's charge and

prepare complaints.

Pg000850
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(d) The court shall conduct a hearing for the parties to

present their complaints pursuant to Rule 272 and

outside the presence of the jury.

(e) The court may modify the proposed charge at any time

before it is read to the jury. When modified, the

court shall deliver the modified charge to the

parties and proceed as provided in (c) and (d) above.

(f) When the court has completed any modifications, heard

and ruled on all complaints, the court shall sign the

court's charge and have it filed. The court's charge
so filed shall be a part of the record in the case.

(g) Nothing in this rule prohibits the court from

modifying the charge as provided in Rule 286.

Pg000851

I



JIM PARKER

6118 MOUNTAIN VILLA COVE

AUSTIN, TEXAS 7 8 7 31

Professor J. Patrick Hazel

University of Texas School of Law

727 East 26th Street.

Austin, Texas 78705

Re: Proposed Rule Changes relating to Jury Charges published

in the May 1991 Texas Bar Journal

Dear Professor Hazel:

I have no comments on proposed Rules 226, 236, 273, and 274,

but I am writing regarding the other proposed Rules.

Proposed Rule 226a

Why is "you are performing a significant service which only
free people can perform" being replaced with language about doing
a civic duty? This hardly shows pride in our jury system.

Proposed Rule 271

(1)(a)(vi) This is the only portion of the proposed Rule
dealing with.the specific wording of specific questions to be
asked. Why is percentage causation singled out for specific

attention in the proposed Rule instead of being addressed generally

under (1)(a)(i)? Furthermore, by getting this specific in the

proposed Rule, a future rule change will be required if this

specific area is changed by statute or case law.

Proposed Rule 272

(5)(b)(ii) The need for a request when a question or an
element thereof is omitted should be made clear in the proposed
Rule instead of being only in an explanatory instruction (the first
sentence of your footnote 19). Otherwise, there is a conflict in
the wording of proposed Rule 272(5)(b)(ii) and proposed Rule
274(2).

f:\JPARKER\MISC\HAZEL.I
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Sincerely,

(H) 458-2909

(W) 322-8109

s

I
1

I

cc: Honorable Nathan Hecht

P.O. Box 12248

Capitol Station

Austin, Texas 78711

Luther Soules

Chair, Supreme Court Advisory Committee

175 East Houston Street

10th Floor

San Antonio, Texas 78205-2230

f:\JPARNER\MISC\HA2EL.1
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(1) Time

All complaints to the court's charge must be made

before the charge is read to the jury. It shall be

presumed, unless otherwise shown in the record, that all

complaints were presented at the proper time.

(2) Type of Complaint

A complaint to the court's charge is made by an

objection or a request.

(3) An Objection must:

(a) be made either in writing or dictated to the court
reporter in the presence of the court and opposing

counsel;

(b) point out distinctly the portion of the charge to

which objection is made and the matter specifically

objected to;

(c) state specific grounds;

(d) be complete in itself and not adopt any other

objection by reference; and

(e) not be obscured or concealed by numerous unfounded

objections or minute differentiations.

(4) A Request must:

(a) be in writing and in substantially correct wording;

and

I

I

r
I

(b) not be obscured or concealed by numerous unfounded

requests or minute differentiations.

(5) Preserving Error for Appeal and Right to Jury Finding

(a) An objection is sufficient to complain about the

court's charge except when a request is required.

Pg000859



(b) A request is required:

(i) when an entire ground of recovery or defense is

omitted from the charge; and

(ii) when the trial court orders an objecting party to

submit a request regarding:

(A) a question upon which that party relies for

its claim or defense; or

(B) an instruction or definition which is

properly a part of that party's claim or

defense.

(c) A complaint to a submitted question that the evidence

is factually insufficient to support a finding or

that a finding would be against the overwhelming

weight of the evidence is an improper complaint to

the court's charge.

(6) Court's Ruling on Complaints

(a) The court shall rule on complaints before reading the

charge to the jury either by endorsing the rulings on

written complaints or by dictating the rulings to the

court reporter in the presence of counsel. All rulings

may be made a part of the record for appeal.

(b) Any complaint not expressly ruled on by the court

shall be deemed overruled when the court's charge is not

modified to comply with the complaint.

Pq000860
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(1) Nothing in our present rules lets anyone know of

(unless they are already aware of it) the existence

and importance of Rule 226a to the court's charge.

(2) This is reinserted after being dropped in 1988.

Without this, or some similar statement, there really

is nothing - except case law - to prevent evidentiary

questions, curiosity questions, and the like.

Probably the reason for dropping the phrase from
Rules 277 and 279 was to emphasize submitting broad

form questions. This should no longer be a problem,

and I think some guidance is necessary for the bench

and bar to know WHAT you do submit.

4

I

Justice Nathan Hecht

Supreme Court of Texas

P.O. Box 12248, Capitol Station

Austin, Texas 78711

Dear Justice Hecht,

rZ

3

3

Not another one! I can just hear you saying that, and I

don't blame you. However, I am very concerned about the

proposed changes to these rules. I am NOT against changes; I

am simply concerned that we do it right (I should say that the

Court does it right). This latest proposal has been worked on

long and hard by Mr. Harry Tindall and myself. We have kept

the FAX lines hot between Houston and Austin. I can honestly

say that I believe we have a greatly superior product to that

proposed by the SCAC. We have kept to their basic proposal

which is to make Requests only necessary when a party relies on

an omitted ground of recovery or defense and when the court

orders a Request by an objecting party who either relies on the

question or when the instruction or definition is properly a

part of that party's claim or defense.

We have reorganized the rules (271 and 272) again to make

them even clearer. There are some changes from what the SCAC

has recommended. I have underlined and numbered those changes

and will list our basic reasons for them.

pg000861

I



i
(3) This one may be controversial. In so far as I know

only family law has "advisory questions" to the

jury. I understand the Pattern Jury Charge folks

dealing with Volume 5 are also trying to discourage

these questions going to the jury. I am a strong

advocate of the jury trial in civil cases. Where,

however, others have decided not to allow a jury to

determine a matter, it strikes me as illogical,
unnecessary, and expensive to ask a jury for its
advice.

(4) This is usually done, and it seems appropriate to

include it. It is especially important where the

jury has more than one such percentage question in

the court's charge, e.g. TEX. CIV. PRAC. & REM. CODE,

sections 33.004 and 33.016(c).

(5) This is presently only stated in case law, e.g. Scott

v. Atchison Topeka and Santa Fe Ry. Co., 572 S.W.2d

273 (Tex. 1978).

(6) There may be a reason, but I am not aware of it, why

such is proper in an instruction or definition but

not in a question (so long as it is properly a part

of the question for another or other reasons).

(7) The SCAC recommends "order." But the order would be
meaningless since it has nothing to do with

preserving error for appeal. Further, it might

encourage a local rule ordering that this be done in
all cases.

(8) The "charge conference" is a regular part of present
practice. It is discussed by all who write.on the
subject of the court's charge. This would give it

status while leaving it in the discretion of the
court.

Judge Hecht, I want you to know how much I appreciate your
looking at these proposals. I further want you to know that I

shall try to make myself (as I am sure Harry will do) to

discuss this with the Court, members of the SCAC, or anyone
else who is interested.

Sincerely,

cc: Chair and Members, Supreme Court Advisory Committee
Judge Sam Houston Clinton

Chief Justice Austin McCloud

Judge David Peeples

R. Doak Bishop
.
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After ruling on all complaints to the court's charge and

before argument is begun, the trial court shall read the entire

charge to the jury in the precise words in which it is finally

written.

Pq000863
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March 1, 199

Justice Nathan Hecht

Supreme Court of Texas

P.O. Box 12248, Capitol Station

Austin, Texas 78711 1c
i

Dear Justice Hecht,

Not another one! I can just hear you saying that, and I

don't blame you. However, I am very concerned about the

proposed changes to these rules. I am NOT against changes; I

am simply concerned that we do it right (I should say that the

Court does it right). This latest proposal has been worked on

long and hard by Mr. Harry Tindall and myself. We have kept

the FAX lines hot between Houston and Austin. I can honestly

say that I believe we have a greatly superior product to that

proposed by the SCAC. We have kept to their basic proposal

which is to make Requests only necessary when a party relies on

an omitted ground of recovery or defense and when the court

orders a Request by an objecting party who either relies on the

question or when the instruction or definition is properly a

part of that party's claim or-defense.

We have reorganized the rules (271 and 272) again to make

them even clearer. There are some changes from what the SCAC

has recommended. I have underlined and numbered those changes

and will list our basic reasons for them.

(1) Nothing in our present rules lets anyone know of

(unless they are already aware of it) the existence

and importance of Rule 226a to the court's charge.

(2) This is reinserted after being dropped in 1988.

Without this, or some similar statement, there really

is nothing - except case law - to prevent evidentiary

questions, curiosity questions, and the like.

Probably the reason for dropping the phrase from

Rules 277 and 279 was to emphasize submitting broad

form questions. This should no longer be a problem,

and I think some guidance is necessary for the bench

and bar-to know WHAT you do submit.

,
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(3) This one may be controversial. In so far as I know

only family law has "advisory questions" to the

jury. I understand the Pattern Jury Charge folks

dealing with Volume 5 are also trying to discourage

these questions going to the jury. I am a strong

advocate of the jury trial in civil cases. Where,

however, others have decided not to allow a jury to

determine a matter, it strikes me as illogical,
unnecessary, and expensive to ask a jury for its

advice.

(4) This is usually done, and it seems appropriate to

include it. It is especially important where the

jury has more than one such percentage question in

the court's charge, e.g. TEX. CIV. PRAC. & REM. CODE,

sections 33.004 and 33.016(c).

(5) This is presently only stated in case law, e.g. Scott

v. Atchison Topeka and Santa Fe Ry. Co., 572 S.W.2d

273 (Tex. 1978).

(6) There may be a reason, but I am not aware of it, why

such is proper in an instruction or definition but
not in a question (so long as it is properly a part

of the question for another or other reasons).

I

I

1

I
I

I

i
I

(7) The SCAC recommends "order." But the order would be

meaningless since it has nothing to do with
preserving error for appeal. Further, it_might

encourage a local rule ordering that this be done in

all cases.

(8) The "charge conference" is a regular part of present
practice. It is discussed by all who write.on the
subject of the court's charge., This would give it
status while leaving it in the discretion of the
court.

Judge Hecht, I want you to know how much I appreciate your

looking at these proposals. I further want you to know that I

shall try to make myself (as I am sure Harry will do) to

discuss this with the Court, members of the SCAC, or anyone

else who is interested.

Sincerely,

cc: Chair and Members, Supreme Court Advisory Committee

Judge Sam Houston Clinton

Chief Justice Austin McCloud

Judge David Peeples

R. Doak Bishop
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(1) Waiver of Grounds _

All independent grounds of recovery or of defense

not conclusively established under the evidence and

no element of which is submitted are waived unless

complained of in compliance with Rule 272.

(2) Waiver of Jury Finding

When a ground of recovery or defense consists of

more than one element, if one or more of those

elements necessary to sustain that ground of recovery

or defense, and necessarily referable to it, are

submitted to and found by the jury, and one or more

of those elements are omitted from the charge,

without complaint in compliance with Rule 272, and

there is factually sufficient evidence to support a

finding thereon:

(a) Explicit Finding by Court

The trial court, at the request of either

party, may after notice and hearing, and at any

time before the judgment is rendered, make and
file written findings on the omitted element or

elements in support of the judgment.

(b) Deemed Finding by Court

If no written findings are made, the omitted

element or elements shall be deemed found by the

court in such manner as to support the judgment.
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Justice Nathan Hecht

Supreme Court of Texas

P.O. Box 12248, Capitol Station

Austin, Texas 78711

Dear Justice Hecht,

Not another one! I can just hear you saying that, and I"

don't blame you. However, I am very concerned about the

proposed changes to these rules. I am NOT against changes; I

am simply concerned that we do it right (I should say that;the

Court does it right). This latest proposal has been worked on

long and hard by Mr. Harry Tindall and myself. We have kept

the FAX lines hot between Houston and Austin. I can honestly

say that I believe we have a greatly superior product to that

proposed by the SCAC. We have kept to their basic proposal

which is to make Requests only necessary when a party relies on

an omitted ground of recovery or defense and when the court

orders a Request by an objecting party who either relies on the

question or when the instruction or definition is properly a

part of that party's claim or-defense.

We have reorganized the rules (271 and 272) again to make

them even clearer. There are some changes from what the SCAC

has recommended. I have underlined and numbered those changes

and will list our basic reasons for them.

(1) Nothing in our present rules lets anyone know of

(unless they are already aware of it) the existence

and importance of Rule 226a to the court's charge.

(2) This is reinserted after being dropped in 1988.

Without this, or some similar statement, there really

is nothing - except case law - to prevent evidentiary

questions, curiosity questions, and the like.

Probably the reason for dropping the phrase from

Rules 277 and 279 was to emphasize submitting broad

form questions. This should no longer be a problem,

and I think some guidance is necessary for the bench

and bar to know WHAT you do submit.

4
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° (3) This one may be controversial. In so far as I know

only family law has "advisory questions" to the

jury. I understand the Pattern Jury Charge folks

dealing with Volume 5 are also trying to discourage

these questions going to the jury. I am a strong

advocate of the jury trial in civil cases. Where,

however, others have decided not to allow a jury to
determine a matter, it strikes me as illogical,

unnecessary, and expensive to ask a jury for its
advice.

(4) This is usually done, and it seems appropriate to

include it. It is especially important where the

jury has more than one such percentage question in

the court's charge, e.g. TEX. CIV. PRAC. & REM. CODE,

sections 33.004 and 33.016(c).

(5) This is presently only stated in case law, e.g. Scott

v. Atchison Topeka and Santa Fe Ry. Co., 572 S.W.2d

273 (Tex. 1978).

(6) There may be a reason, but I am not aware of it, why

such is proper in an instruction or definition but
not in a question (so long as it is properly a part
of the question for another or other reasons).

(7) The SCAC recommends "order." But the order would be

meaningless since it has nothing to do with

preserving error for appeal. Further, it might

encourage a local rule ordering that this be done in

all cases.

(8) The "charge conference" is a regular part of present
practice. It is discussed by all who write on the
subject of the court's charge. This would give it
status while leaving it in the discretion of the
court.

Judge Hecht, I want you to know how much I appreciate your

looking at these proposals. I further want you to know that I

shall try to make myself (as I am sure Harry will do) to

discuss this with the Court, members of the SCAC, or anyone
else who is interested.

Sincerely,

cc: Chair and Members, Supreme Court Advisory Committee

Judge Sam Houston Clinton

Chief Justice Austin McCloud
Judge David Peeples

R. Doak Bishop
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PROPOSED CHANGE TO RULE 292

Adopted by the Committee on Court Rules February 20, 1993

Exact wording of existing Rule:

Rule 292. Verdict by Portion of Original Jury. A verdict may be

rendered in any cause by the concurrence, as to each and all answers made,

of the same ten members of an original jury of twelve or of the same five

members of an original jury of six. However, where as many as three jurors

die or be disabled from sitting and there are only nine of the jurors re-

maining of an original jury of twelve, those remaining may render and

return a verdict. If less than the original twelve or six jurors render

a verdict, the verdict must be signed by each juror concurring therein.

PROPOSED CHANGE:

Rule 292. Verdict by Portion of Original Jury. A verdict may be

rendered in any cause by the concurrence, as to each and all answers made,

of the same ten members of an original jury of twelve or of the same five

members of an original jury of six. However, there as many as three jurors

die or be disabled from sitting or be discharged from further service forany

reason and there are only nine of the jurors remaining of an original jury of

twelve, those remaining may render and return a verdict. If less than the

original twelve or six jurors render a verdict, the verdict must be signed

by each juror concurring therein.

CONA=: The reason for the change is sp that Rule 292 would clearly be

understood to include not only jurors who have been discharged from service

due to illness or other physical or mental inability, but also those who were

determined to have a legal disability not discovered until after the jury

selection and discharge of the panel.
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March 11, 1993

Mr. Luther H. Soules, III

1st Republic Bank Plaza

Tenth Floor

175 East Houston Street

San Antonio, Texas 78205-2230

RE: Committee on Court Rules

Dear Luke:

I'm sure you'll be surprised to hear from me but I was asked to

work for the committee one more year to just attend meetings and

prepare the minutes. The new secretary to the committee is Emily

Casstevens who is with the Services Department of the State Bar.

Her number is 512/463-1515 in case you need to contact her.

At its meeting held February 20, 1993, the Court Rules Committee

approved amendments to three Rules, these being Rule 174(b), Rule

226a and Rule 292.

The exact wording of the existing Rules, the proposed amendments

as adopted and the comments relating thereto are enclosed.

With my very best wishes, I remain

Sincerely,.

Z ^>.3^

Evelyn A. Avent

Enclosures

Copies w/enclosures to:

J. Shelby Sharpe, Chair of the

Court Rules Committee

Emily Casstevens, Secretary to

the Committee
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8171562-5303

Honorable Luka Soleas

175 East Houston, 10th Floor

San Antonio, Texas 78205

Dear Mr. Soleas,

3

In the trial of civil cases two different approaches-are taken

to determine the "Facts". The approach depends on whether the jury or

the judge is the Fact Finder. Such a distinction seems not to be driven

by logic. It is proposed that the same fact finding process be followed

irrespective of who determines the facts..

That is whether it be jury or judge who finds the facts, at the

conclusion of the evidence, a charge conference be conducted. The parties

would each propose the fact questions to be answered by the fact finder.

The judge would follow the accepted procedure for jury trials, ruling on

the ultimate fact questions to be answered: take and rule on objections and

then submit them to the fact finder. The fact finder, jury or judge, then

would answer the questions and direct the prevailing attorney to draft a

proposed judgment (i.e. the conclusions of law) submitting it to the court

for signature. No further Findings of Facts and Conclusions of Law would

be needed or appropriate.

Thusly, fact finding, irrespective of the finder would be done while

the evidence is fresh on the finders' minds (or mind), and without delay.

This would bring uniformity to the record in civil cases, and permit the

appellate court to follow in bench trials the settled case law for review

of jury decisions without the necessity of Findings of Facts and Conclusions

of Law. This revised procedure would also provide greater fairness to

losing parties in non-jury cases where it is informally but uniformly

recognized than an appeal on evidenciary matters after a bench trial is

likely unavailing.
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The Honorable Luka Soleas

Page 2

October 15, 1990

It has been suggested that this revision would prompt additional

jury trials, but whether to go to the jury or judge is always up to the

parties. It should not be the function of the rules of civil procedure

to discourage access to a jury. Also, it is said that this change would

require additional labor by trial counsel. Frankly, it is my experience

that jury decisions tend to resolve issues at the trial level subject to

motions for new trials. Bench trials on the other hand seem to be a

"never ending story". The losing party has to prepare a written request

for findings of facts and conclusions of law, serve it on the judge,

remind the judge in writing when it is not done, and request additional

findings when it is. This process has been followed in virtually every

bench trial I have conducted in the last several years. All long after

memories have clouded and interests waned with the press of subsequent

matters.

Please present this suggestion for consideration by the Rules

Committee. If they have any questions about this suggestion, please let

me know and I will endeavor to answer them.

Sincerely yours:

Putnam Kaye Reiter

PKR:fjk

cc: The Honorable Thomas R. Phillips
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Sincerely,
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(214) 922-9320
ROBERT RUOTOLO

SUITE 6910

HOUSTON TEXAS 77002

September 24, 1990
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Honorable Nathan L. Hecht

Texas Supreme Court Justice

Supreme Court Building

P.O. Box 12248

Austin, TX 78711

RE: New Texas Rule of Civil Procedure 299a

Dear Justice Hecht:

It has been quite a while since we have spoken. Unfor-

tunately, I am not able to so-easily stop by to say hello as when

you were here in Dallas and have not been to Austin in order to

take up your invitation to visit your office there.

I am writing about one of the new Rules of Civil Procedure

which is causing some confusion. Perhaps the next Rules Revision

Committee can recommend a means of clarifying the issue. New

Rule 299a states that findings of fact "shall not be recited in a

judgment." The ambiguity centers on the difference in practice

between those findings made upon request (Tex. R. Civ. P. 296-

299a) and those merely made incident to entry.of a judgment. The

former are generally relied upon for appellate purposes while the

latter are viewed as recitals.

In the case of a default judgment, certain "findings" on im-

portant prerequisites to the entry of the default judgment are

traditionally included (such as that the citation has been duly

served and the return on file for at least 10 days). There is an

advantage to the party obtaining a judgment to not get specific

findings other than those necessary to the judgment. Tex. R.

Civ. P. 299. Is the rule calling for a change in such inciden-

tal findings? The revisor's comments are of little help.

Please refer this to the Rules Committee for review. A

simple additional phrase such as would expressly limit the ap-

plication of Rule 299a to the findings actually requested pur-

suant to Rule 296 would probably resolve the issue. Until then,

it appears that a separate list of Findings Incident to Default

Judgment can be required by the trial court, taking certain

presumptions away from the Plaintiff's usual default judgment.
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Thank you for your time. Should the Court ever need attor-

neys for its Rules Committee, I would certainly like to be con-

sidered. I enjoy working with the Rules and like to see them

drafted carefully to avoid unnecessary technical disputes in mid-

trial due to ambiguities.

I still keep in touch with Kathy Wilcher who keeps me up-to-
date on what she hears from you. I hope we can visit sometime
soon.

Sincerely,

BUSCH, RYAN & SEIB
.11
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Houston, Texas 77002

Fax (713) 228-1303 /- ^

7ltteation: it you do Bq& receive the total nmaber of pages sent,
please caii Diyra smith or Itarea Hoxard, leqal assistants,
immediately.

COxffi$NTS:

TaLEtAZ REPLYa A ,
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1

2 The judge of the court shall conform to the pleadings, the

3 nature of the case proved and the verdict, if any, and shall be so

4 framed as to give the party all the relief to which he may be

5 entitled either in law or equity: Provided, that upon motion and

6 reasonable notice the court may render judgment non obstante
7 veredicto if a directed verdict would have been proper, and
e provided further that the court may, upon like motion and notice,

9 disregard any jury finding on a question that has no support in the

10 evidence. Only one final judgment shall be rendered in any cause

11 except where it is otherwise specially provided by law. Judgment

12 may, in a proper case, be given for or against one or more of

13 several plaintiffs, and for or agninst on* or more of severa2
14 defendants or intervenors.

1s
16

17 Rule 305.

18
19
20

71
22

23
24
25

26
27

28

29

30 Rule 306c. Prematurely Filsd Documents.

31 No motion for new trial or request for findings of fact and
32 conclusions of law shall be held ineffective because prematurely
33 liled; but every such motion shall be deemod to have been filed on
34 the date of but subsequent to the dela^^d' of signing of the
35 judgzient the motion assails, and every such' ^request for findings of
36 fact and conclusions of IaW shall be deemed to have been filed on
37

tud^ne^t
f but subsequent to the date of signing of- the

38 J
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Dear Justice Hecht and Committee Members:

Please note my opposition to the Proposed Rule Change

which would alleviate the present effect of RENDITION OF

JUDGEMENT until a written instrument is signed by the Court.

The nature and character of Family Law Matters alone .

(not to mention that of the Litigants) necessitates that the

effect and force of an Order or Judgment in Family Law

Matters and SAPCR suits occur at the time of RENDITION.

Personally, I also feel that the subj--c- change will

result in the public feeling that those in _',rge of the

legal system have operated once again to matters to

their (the public's) inconvenience, at ADDI"''-1-DNAL COST AND

DELAY.

I respectfully request that you please consider taking

the appropriate action to amend your Proposed! Rule Changes

with regards to Family Law Matters. .

pg000882
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June 11, 1990

Hon. Nathan Hecht

Supreme Court of Texas

Supreme Court Building

Austin, Texas 1-8701

Re: Proposed Rule Change

Rule 306 TRCP

Dear Justice Hecht:

It is my understanding that the Supreme Court is
considering a change in Rule 306 TRCP to have the effect that an
oral judgment of the Court will have no effect until a written
judgment is signed.

I would strongly urge you to make an exception to this
general rule in family law judgments.

Many times child support orders are entered that need to
have immediate effect. Often, the parties (or, more to the
point, the recipient of support) simply could not afford to have
temporary orders in place. Because of the emotionally charged
nature of divorces, each case even after "conclusion" has a
tendency to drag on and on while the written judgment is being
haggled over by the attorneys. If the Rule is changed, an area
that is already rife with acrimonious disputes will result in an

explosion of hearings in the trial court.

To be quite blunt, in these situations the "loser" will
have a great deal to gain simply by digging in his or her heels.
I think that an exception would avoid this.
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The Honorable Nathan L. Hecht, Justice

The Supreme Court of Texas

Post Office Box 12248

Capitol Station

Austin, Texas 78711

.

Dear Judge Hecht:

TCLCCO^r MUMOCR:

3

3

6. The following proposed amendments use the word "nonjury": !

Texas Rules of Appellate Procedure 41(a)(1) and 54(a). The,

following proposed amendments use the word "non-jury": Texas Rules

of Appellate Procedure 41 comment, 52(d), 52 comment, and 54

comment. The court may wish to standardize the terminology. Thei

term "non-jury" currently appears in Texas Rules of Civil Procedure

90, 156, 216(1), 249, 307, and 542. The term "nonjury" currentlyi

appears in Texas Rule of Civil Procedure 324(a) and Texas Rule off

Judicial Administration 6(b)(2).

I appreciate the opportunity to comment on the proposed rules

amendments and hope that my comments are helpful.

Respectfully,

-Spain , Jr.Charles A.#
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JUSTICES

LARRY FULLER

JERRY WOODARD

WARD L. KOEHLER

79901 - 2490

915 546-2240

January 9, 1990

Mr. Luther H. Soules III

Soules & Wallace

10th Floor, Republic of Texas Plaza

175 Fast Fouston Street

Dear Mr. Soules:

3

For some time I have been concerned about consideration

evidence" points of error when that issue had not been raised

objection or motion in the triaJ_ court. As I read Tex. R. Ci

a "no evidence" point need not be raised in a motion for new

We have know since the holdings in J. Weingarten, Inc. v. Raze

S.W.2d 538 (Tex. 1968) that a no evidence point could get a reversal,

if not a rendition, where the proper complaint had not been made for a
rendition.

In the enclosed opinion In First American Title Company v. Prata

I have attempted to raise the issue in a footnote. It seems to me the

courts holding in Aero Energy clearly conflicts with the present

language in Rule 324. I also realize that at the time that opinion was

written it was consistent with the language then in the rule. But it

seems the Courts of Appeals and perhaps the Supreme Court also are still

following the Aero Enery holding after the rule change removed the

language about "a complaint which had not otherwise been ruled upon."

Of course if a "no evidence" point is not required to be raised by

Rule 324, and was not raised by the four procedures Justice Calvert

wrote about in Texas Law Review, then are we not back to "resurrecting

the rejected fundamental error rule" Justice Pope mentioned in Litton

Industrial Products, Inc. v. (:ammage, 668 S.W.26 319 at 324 (Tex. 1984)?

I have no idea who on your committee reviews screwball issues an

appellate judges raise for the first time in dictum in a footnote. A

copy goes forward to a couple of people who may review these nutty

questions.
p000886

dc: Justice Nathan Hecht

Prof. Wm. Dorsaneo III
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Q Were you aware of any other reason?

A No.
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Justice Nathan L. Recht

P. 0. Ro)r 12248

Austin, Texas, 78711

STAFF ATTORNEY

JAMES T. CARTER

I take this opportunitv to write concerning the proposed changes in

the Texas Appellate Practice Rules as set forth in the November issue of

the Texas Par Journal.

With the present Fule 324 a motion for new trial is required in

only limited instances and most often is filed to assert insufficency of

the evidence. Even in a compl.icated case with r.umerous Issues, that can

be done in 10 days. '.n about 90% of the cases where a motion for new

trial is filed it is overruled by operation of law and there is no

hearing and no order entered. by the trial iudge. Yet, we allow 75 days

for this to happen. That Is a waste of time in the appellate procedure

and one which can be-reduced without adversely affecting substantia?.

appellate rights. Tf the Courr is interested in reducing delay I would

urge that all. motions for new trial be filed and amended within 20 days

after the signing of the _iudFtment and acted upon or overruled 30 davs

'ater. That would reduce the time tabl.e by 25 days from the current

standards. Reauirtng the filing of a bond within another 10 davs would

mean the show would be on the road 60 days after judgment and not 90

days under the present ru'es. This saving of 30 days on the 8,905

appeals filed last fiscal year would have reduced the appellate time

tab?e for dispositi.on of those cases by a time equal to 742 years. That

is not a small item.

Raving spent 1R years as an appellate lawyer I would not want to

see changes that would adversely affect the appellate rights of any

litigant. But, after 16 years as an appellate judge, T believe we are

wasting lots of time on motions for new trial that will. never be heard

and the proposal. will still allow for motions that should be heard and

duly considered by a trial judge.

For the sake of argument I must agree that conformity is good, but

for the sake of appellate review T cannot agree that more delay is good.

Yax N. Osborn
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The Honorable Nathan L. Hecht, Justice

The Supreme Court of Texas

Post Office Box 12248

Capitol Station

Austin, Texas 78711

Dear Judge Hecht:

6. The following proposed amendments use the word "nonjury":" I

Texas Rules of Appellate Procedure 41(a)(1) and 54(a). The - i

following proposed amendments use the word "non-jury": Texas Rules

of Appellate Procedure 41 comment, 52(d), 52 comment, and 54

comment. The court may wish to standardize the terminology, The.i

term "non-jury" currently appears in Texas Rules of Civil Procedurel

90, 156, 216(1), 249, 307, and 542. The term "nonjury" currently

appears in Texas Rule of Civil Procedure 324(a) and Texas Rule of

Judicial Administration 6(b)(2).

I appreciate the opportunity to comment on the proposed rules

amendments and hope that my comments are helpful.

Respectfully,

Charles A.



August 21, 1992

Mr. Luther H. Soules, III

Chairman, Supreme Court (Rules) Advisory Committee

175 E. Houston, 10th Floor

San Antonio, Texas 78205-2230

Dear Luke:

Re: Ambiguities in Rule 329b

In connection with the preparation of the enclosed motion, I discovered
that there is some unnecessary weakness in the current wording of
Tex.R.Civ.P. 329b. Obviously, this is a "motion to vacate judgment". Under

Rule 329b (d), it appears the court could grant the relief requested therein
prior to September 3, 1992, even if I had not filed the motion. A question

arises, however, if the motion is not granted by written order on or before
September 2. Rule 329b (e) speaks about the continuing authority of the
trial court to grant a timely filed motion "to vacate, modify, correct, or

reform", but apparently only in the situation where a motion for new trial
has (also) been filed. In this particular situation there would appear to be

no reason for me to file a motion for new trial (because there has not yet

been a trial), other than this quirk in the rule. Furthermore, I have been

unable to conceive of any situation where one would file both a motion for

new trial and a motion to vacate, although I suppose it could be argued that

an eternal optimist might do this so as to extend the plenary power time

period of the court if it should overrule a timely filed motion for new trial
by written order prior to the 45th day, but not the motion to vacate filed 1

to 15 days earlier). In other words, I believe that where there has been a

trial, a motion to vacate is a motion for new trial and vice versa.

Rule 329b (g) appears to solve this problem with respect to motions "to
modify, correct, or reform", but noticeably absent therefran is any mention
of a motion to vacate. I would also'note that the rules nowhere specify the
form for a motion to vacate. While I suppose my motion could be construed as
a motion to modify or correct, and thereby brought within the ambit of Rule

329b (g), the language of the rule seems to imply that vacation of a judgment
is distinct from correction or modification (and, indeed, logic seems to so

dictate, since an appealable judgment results from the court's ruling on a

motion to correct or modify, whereas I presume the court's ruling granting a

motion to vacate is not immediately, if ever, subject to appellate review).

Please propose to your committee (and the Supreme Court) the following

new wording for Rule 329b:

"The following rules shall be applicable to motions for new trial and
motions to vacate, modify, correct, or reform judgments (except as provided

by Rule 316) in all district and county courts:

Pg000902
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Mr. Luther H. Soules, III

August 21, 1992

Page Two

(a) Any such motion shall be filed prior to, or within thirty days

after, the judgment or other order complained of is signed.

(b) Any such motion may be amended without leave of court if the

amendment is filed within thirty days after the judgment or other order

conplained of was signed and before the preceding motion has been overruled.

(c) If a motion filed under this rule is not determined by written

order signed within seventy-five days after the judgment was signed, it shall

be considered overruled by operation of law upon expiration of that period.

(d) The trial court, regardless of whether an appeal has been

perfected, has plenary power to grant a new trial, or to vacate, modify,

correct, or reform a judgment or other order within the thirty day time

period after it is signed or within the thirty day time period after any

timely-filed motion for new trial filed under this rule has been overruled.

(e) On expiration of the time within which the trial court has plenary

power, a judgment cannot be altered by it except by equitable bill of review

or in accordance with Rule 316; provided the court may at any time set aside

a previous judgment or order that is void on its face.

(f) The overruling of a motion for new trial shall not preclude the

timely filing of a motion to modify, correct, or reform the judgment, nor

shall the overruling of such a motion preclude the timely filing of a motion

for new trial.

Such wording would seem to me to clarify the true meaning and

application of the existing language in more concise form, and treat motions

to vacate (which are the equivalent of a motion for new trial) in the same

way as other motions filed under this rule.

By the way, although I fully expect Judge Hailey to grant my motion, I

would certainly appreciate any advice you could give me as to when I should

perfect an appeal, if that becames necessary. My reading of Tex.R.Civ.P.

329b (g) and Tex.R.App.P. 41 (a)(1) has,convinced me that unless I ask for a

new trial (an apparent anomaly), any appeal bond must be filed on or before

September 2, that is within the same period that the court has the power to

grant the requested relief.

I appreciate your attention to and assistance with these matters.

Sincerely,

Martin L. Peterson
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No. 4365

RONNIE FROST and KANDICE FROST IN THE COUN'I'Y COURT
*

VS. * OF

BOBBY TATE * ERATH C.'0(]DTI'Y, TEXAS

MOTION FOR REQOrSIDERATION OF MOTIQN TO DISMISS

TO THE HONORABLE JUDGE OF SAID COURT:

Bobby Tate, Appellant, moves the court to reconsider its ruling upon the

Plaintiffs' "Motion to Dismiss Writ of Certiorari" which was filed and

determined by the court on August 3, 1992, and as a basis shows:

I.

The Court erred in determining that the facts stated in the affidavit

filed with the application for a writ of certiorari failed to show that

injustice was done which was not caused by the applicant's own inexcusable

neglect. To the contrary, the facts alleged show that the Appellant's

failure to timely appear before the Justice Court was both excusable and not

the cause of all of the injustice done. Such allegations were sufficient to

invoke the jurisdiction of this court under Section 51.002 of the Civil

Practice & Remedies Code.

II.

In any event, the judgment of the Court dismissing this cause is void or

erroneous because same was entered without according any opportunity to

Appellant to be heard and to present his defense to the motionc Itather, the

motion was heard and determined by the Court prior to the time Appellant had

notice even of the filing of the motion, much less of the time and place at

which the court would determine the merits of such motionk Cf. Langdale V.

Villamil, 813 S.W.2d 187, 189 (Tex.App.- Houston [14th bigt.] 1991)t Anderson

v. Anderson, 698 S.W.2d 397, 399 (Tex.App.- Houston [14th Dist.J 1985, writ

P9000904
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dism'd); Trasnco Enterprises v. Independent American Savings, 739 S.W.2d 944,

948 (Tex.App.- Fort Worth 1987, no writ) ("Due process requires adequate

notice be given of a hearing on a motion to dismiss a suit before judgment is

rendered . . .").

Wherefore, Movant prays that the court will set aside its ruling of

August 3, 1992 upon the Plaintiffs' motion and reconsider the merits of said

motion at a hearing at which all parties are accorded due process or due

course of law.

Respectfully submittedt

eVr...: Z^
Mart in L. Peterson

Bar No. 15838600

105 W. Washington St:

Stephenville# Texas 76401

(817) 965-5050

Certificate of Service

I hereby certify that a true copy of the foregoing motion was served by

mail upon Mr. David Stokes, Attorney for Plaintiffs, this 21st day of August#

1992.

At

HY

DEPUTy

Pg000905

I



22a8

17, 1992

121



December 10, 1992

Justice Nathan L. Hecht

Supreme Court of Texas

P. 0. Box 12248

Austin, Texas 78711

Dear Justice Hecht:

Enclosed is a copy of my letter to Chief Justice Phillips concerning the

preliminary draft of Professor Dorsaneo's task force.

Since the preliminary report discussed the possibility of merging the justice

court rules with the general rules for county and district court, much of my letter

deals with the concept. It is apparent that Professor Dorsaneo's task force

abandoned that concept in their October 22, 1992 report.

One other problem, not identified in my letter to Justice Phillips, concerns

the problem of a counterclaim to a justice court lawsuit where the counterclaim is

over $5,000.00 and thus in excess of the justice courts jurisdiction. Because

there is not a mechanism to allow the justice court to either accept the counter-

claim or transfer the original claim to county or district court, the result is

that you must have two separate trials, one in the justice court and one in county

or district court.

There are many other suggestions I would like to offer when the Supreme Court

Advisory Committee addresses changes to the justice court rules.

If I can be of any additional help please let me know.

Sincerely yours,

Tom Lawrence

Judge

TL:mt

Enclosure
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M E M O R A N D U M

DATE: July 13, 1992

TO: Honorable John C. Hawkins

Honorable Faye Murphree

Honorable Thomas E. Lawrence

Honorable Paul Heath Till

Honorable David Patronella

FROM: Chief Justice Thomas R. Phillips

SUBJECT: Report of the Task Force on the Revision of the

Texas Rules of Civil Procedure

----------------------------------------------------------------------------------------------------------------------------------

Enclosed is a copy of the preliminary draft of the report of

the Task Force from Professor William Dorsaneo, Chairperson. I

would appreciate any comments you might have on the draft. Please

drop me a line with your suggestions.

I
I
I
I
I
I
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August 10, 1992

Hon. Thomas R. Phillips

Chief Justice,' Supreme Court of Texas

P.O. Box 12248

Austin, Texas 78711

Dear Chief Justice Phillips:

Thank you for giving me the opportunity to commept on the report from

the Rules Revision Task Force. It is apparent that the Task Force has

given the matter much study and has a good plan to revise the rules. The

report is general in nature, but I have few quarrels with its philosophy.

I would like to have the opportunity to comment again when a working draft

of its changes has been formulated.

I'm sure you sent me this report for comments on specific rules and

issues involving the justice courts and for comment on the proposal to make

the rules for justice courts the same as the rules for district and county

courts.

Please allow me first to respond to issues relating to the latter

proposal. Rules 523-591 apply to civil suits in justice court, and Rules

738-755 apply to forcible entry and detainer suits in justice court. I

recommend leaving Rules 738-755 alone, except for some specific minor

changes I'll mention later. I believe you can rescind Rules 523-591 as

separate rules for justice courts and relocate the justice court rules to

the "general rules section".

There are several reasons why I feel this is both possible and

desirable. It is an unnecessary burden on attorneys to have different

timetables in justice court which are shorter than the general rules and

which set traps for the unwary lawyer to no good purpose. Many of the

current rules for justice court are already similar to the general rules.

The rules which differ can either be deleted as unnecessary, or can be

easily incorporated into existing general rules with either an additional

sentence or two, or a subsection. A lawsuit for $5,000.00, resulting from

a "fender bender", may be filed either in justice court or in county or

district court. Does it make sense to try the same case under different

rules depending on in which court the plaintiff filed the suit?

One of the problems with leaving Rules 523-591 unchanged is Rule 523.

Rule 523 defies precise interpretation, and is so vague that it is almost

impossible to apply to specific conflicts which arise. If you leave the

existing rules for justice courts unchanged, then you must amend Rule 523

so that it provides practical guidance with specific provisions. I think

Pg000909
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it could be done, but it would be lengthy and cumbersome and probably stil.L

not resolve all of the questions. In my opinion, the best solution is to

simply merge the rules as propos,ed by the Task Force.

There are one or two considerations in merging the rules. The

drafters should keep in- mind that justice court clerks are not separately

elected officials, but are employees of the justice court. The only legal

authority of a justice court clerk is found in Sec. 27.056 of the Texas

I
I
I

Government Code, and although I believe the language is sufficiently global I

in scope, revisors should keep the difference in mind.

Another consideration is Rule 524, which is a requirement that justice

courts keep a civil docket book. There is no corresponding general rule,

so this may have to be retained in the general rules.

The appeal of a justice court suit is to county court, so there will

have to be a separate section in the general rules to cover this procedure.

Rules 528 and 529 are offensive and should be repealed and replaced with

specific recusal procedures for justice court.

I have enclosed as Attachment 1 a parallel reference of Justice vs

District and County rules which will be helpful to the Task Force, and

which will facilitate the merger.

I also have some suggested changes to existing rules if the merger

proposal is scrapped.

1. I suggest Rule 569 be , exempted from the Rule 4 requirement that

Saturdays, Sundays and holidays not be counted in 5 day periods. If a

judgment is signed on the Tuesday before Thanksgiving, the 5th day deadline

to file a motion for new trial is the Thursday of the following week, but

the 10th day in which the justice still has plenary jurisdiction is the

following day, which does not give the court much time to schedule a

hearing or provide notice to the other party.

2. I suggest that we rename Part VII, Section 2, "Forcible Detainer and

Forcible Entry and Detainer" since 95% of the cases filed under this

section are, in fact, Forcible Detainer cases.

3. Another question which should be addressed is to what extent Rules

523-591 and the general rules apply to cases filed under this section.

Triple T Inns of Texas, Inc. v Cliff Robert, 800 SW 2nd 68, is the only

case on point and although I agree with Justice Boyd, the decision is

narrowly written.

4. The application of Rule 4 to Rules 739 and 744 creates an interesting

situation where 5 days is longer than 6 days. A defendant in a forcible

must request a jury trial within 5 days of being served. Rule 4 means that

the 5 day period excludes Saturdays, Sundays and holidays. The court may

set the trial date between 6 and 10 days from date of service, but this

period would include Saturdays, Sundays and holidays. If a defendant were

served on Wednesday, he could request a jury trial at any time through the

following Wednesday, but the court could set the case for trial on Tuesday

thus creating a situation where the defendant could be given a bench trial

I
I
I

I
I
I
I

I
I
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one day before his limit on requesting'a jury trial. My solution would be

to exempt Rule 744 from Rule 4.

There are several other minor changes which should be made in the

forcible rules and I would appreciate the opportunity to discuss this in

more detail when the Task Force is ready to formulate a draft.

Thank you again for the opportunity to comment. I appreciate your

efforts to improve the administration of justice and hope you will keep

working for improvement.

TL:mt
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ATTACHMENT A

PARALLEL REFERENCE OF JUSTICE/DISTRICT

AND COUNTY COURT RULES OF CIVIL PROCEDURE

JUSTICE COURT RULE DISTRICT & COUNTY RULE

RULE 523 - DISTRICT COURT RULES GOVERN NO RULE

COMMENT: This rule will not be necessary if rules are combined.

RULE 524 DOCKET RULE 25 - CLERK'S FILE DOCKET

RULE 26 - CLERK'S COURT DOCKET

COHHENT: Rules are similar - Justice Court rule is more detailed as to

what information must be recorded in the docket. There is no

apparent reason to have rules of Justice Court different from

that of the District and County Courts. The major difference

in the rules is that the Justice Court rule makes the justice

responsible for keeping the records instead of the clerk of the

court in District and County courts.

RULE 525 - ORAL PLEADINGS RULE 46 - PETITIONAND ANSWER;

EACH ONE INSTRUMENT

OF WRITING

COHMENT: No real need to have oral pleadings - suggestion is to delete

the rule.

RULE 526 - SWORN PLEADINGS RULE 93 - CERTAIN PLEAS TO BE

VERIFIED

COMMENT: Justice Court rule is to require any answer or other pleading

pursuant to Rule 93 to be in writing and verified by affidavit.

This rule may be deleted because Rule 93 requires a written

pleading verified by affidavit. Rule 526 only exists because of

Rule 525 - ORAL PLEADINGS. If Rule 525 is deleted, Rule 526

would not be necessary.

-------------------------------------------------------------------------
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RULE 527 - MOTION TO TRANSFER RULE 86 - MOTION TO TRANSFER

VENUE

COMMENT: Rule 527 may be deleted. The Rule requires compliance with Rule

86, except that it also requires the motion to include the

precinct to which the transfer is sought. Rule 86(3) may be

amended as follows: "The motion, and any amendments to it, shall

state that the action should be transferred to another specified

county of proper venue, if filed in the County or District Court,

or if filed in the Justice Court, the motion, and any amendments

to it, shall state that the action should be transferred to

another specified county or precinct of the county of proper

venue.

RULE 528 - VENUE CHANGED ON AFFIDAVIT RULE 257 - GRANTED ON MOTION

RULE 259 - TO WHAT COUNTY

RULE 261 - TRANSCRIPT ON

CHANGE

COMMENT: The Justice Court rule allows for a case to be transferred upon

affidavit by a party to a suit supported by affidavits of 2

credible persons of the county that a fair and impartial trial

cannot be had before the justice or in the justice's precinct.

The District court rule allows for more reasons to transfer on

the affidavit of a party supported by affidavits of 3 credible

persons of the county: (1) there exists in the county a

prejudice so great that the party cannot obtain a fair and

impartial trial; (2) there is a "combination" against him

instigated by influential persons so that a fair and impartial

trial cannot be had; (3) that an impartial trial cannot be had in

the county; and (4) for other sufficient cause determined by the

court. I see no reason not to incorporate the justice court

rules into the district court rules. Rule 259 may be changed to

reflect: Rule 259(e) If from a justice court, to the court of

the nearest justice within the county not subject to the same or

some other disqualification. "Nearest Justice" means the justice

whose place of holding his court is nearest to that of the

justice before whom the proceeding is pending or should have been

brought.

RULE 529 - "NEAREST JUSTICE DEFINED" NO RULE

COMMENT: This rule may be deleted if "nearest justice" is defined in

Rule 259(e) (or as renumbered).

-------------------------------------------------------------------------
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RULE 530 - BY CONSENT RULE 255 - CHANGE OF VENUE

BY CONSENT

COMMENT: Rules are easily adjusted to accomodate all courts.

-------------------------------------------------------------------------

RULE 531 - ORDER OF TRANSFER RULE 259 - TO WHAT COUNTY

COMMENT: Rule 531 may be deleted as the order is included in Rule 259.

-------------------------------------------------------------------------

RULE 532 - TRANSCRIPT RULE 261 - TRANSCRIPT ON

CHANGE

COMMENT: Rule 532 may be deleted - Rule 261 includes all information for

a transcript of judgment.

------------------------------------------------------- 1% --------- ---------

RULE 533 - REQUISITES OF PROCESS NO RULE

COMMENT: Rule may be deleted as information is included in Rule 534

RULE - 534 ISSUANCE AND FORM OF CITATION RULE 99 - ISSUANCE AND

FORM OF

CITATION

COMMENT: Rules mirror each other, with the exception of the time for

filing an answer. Rule 99(c) is easily amended to include the

time for filing an answer in justice court, although it may be

justifiable to make the answer date in justice court the same as

---------for district and county courts.

- --------------------------------------------------------------

RULE 535 - ANSWER FILED RULE 99(c) - ISSUANCE AND

FORM OF CITATION

RULE 114 - CITATION BY

PUBLICATION;

REQUISITES

COMMENT: Rule 535 may be deleted. Information is included in Rule 99(c)

and Rule 114. (As in the above rule, the time limits for filing

an answer are different.)

------------------------------------------------------------------------

pg000919
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RULE 536 - WHO MAY SERVE RULE 103 - WHO MAY SERVE

AND METHOD OF SERVICE- RULE 106 - METHOD OF SERVICE

COHHENT: Rules mirror each other. The problem with this rule for justice

court is that we do not have the authority to charge for citation

by publication and citation by certified and registered mail.

The District and County Clerks have a provision for collecting

the fees in the Government Code. (The Rules say: "Service by

registered or certified mail and citatiion by publication SHALL

if requested be made by the clerk of the Court in which the case

is pending."...)

-------------------------------------------------------------------------

RULE 536a - DUTY OF OFFICER OR PERSON RULE 105 - DUTY OF OFFICER OR

RECEIVING AND RETURN OF PERSON RECEIVING

CITATION RULE 107 - RETURN OF SERVICE

COMMENT: The rules are the same with the exception of the time limits

that a citation must be on file with the clerk before a default

judgment is taken. In District and County Court, the citation

must be on file for 10 days and in Justice Court, the citation

must be on file for 3 days.

-------------------------------------------------------------------------

RULE 537 - APPEARANCE DAY

COMMENT: Delete rule - information is covered in Rule 535 and would be

covered in Rule 99 and Rule 114.

RULE 538 - IF DEFENDANT FAILS TO APPEAR RULE 241 - ASSESSING DAMAGES

ON LIQUIDATED

DEMANDS

RULE 243 - UNLIQUIDATED

DEMANDS

COMMENT: Rule 538 may be deleted with Rules 241 and 243 controlling.

RULE 539 - APPEARANCE NOTED RULE 238 - CALL OF APPEARANCE

DOCKET

COMMENT: Rule 539 may be delted with Rule 238 controlling.

-------------------------------------------------------------------------

RULE 540 - IF NO DEMAND FOR JURY NO RULE

COMMENT: Delete Rule

-------------------------------------------------------------------------
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RULE 54i - CONTINUANCE RULE 251 - CONTINUANCE

COMMENT: Rule 251 requires that'before a continuance be heard or granted

that a defendant must file his defense. Justice Court rule

doesn't have the requirement. Suggestion is to delete Rule 541.
------------------------- ------------------------------------------------

RULE 542 - CALL OF NON-JURY DOCKET RULE 247 - TRIED WHEN SET

COMMENT: Rule 542 may be deleted with Rule 247 controlling.

-------------------------------------------------------------------------

RULE 543 - DISMISSAL RULE 162 - DISMISSAL OR

NON-SUIT

RULE 163 - DISMISSAL AS

TO PARTIES SERVED,

ETC.

RULE 165 - ABANDONMENT

RULE 165a-DISHISSAL FOR

WANT OF

PROSECUTION

COMMENT: Rules 162,162,165, & 165a may replace Rule 543.

RULE 544 - JURY TRIAL DEMANDED RULE 216 - REQUEST AND FEE

FOR JURY TRIAL

COMMENT: Time requirements for paying a jury fee are different. Justice

Court rule requires the demand be made and thefee be paid at

least one day prior to a trial setting. Also, the rule provides

for the 55.00 fee. The time requirement for requesting a jury

trial in District and County Court is at least 30 days prior to a

trial setting. The jury fee is $5.00 in county court and $10.00

in district court. My suggestion is to make time limits for

demanding and paying a jury fee the same for all courts. If a

case must be set at least 45 days in advance of the trial setting

date, there is ample time to request a jury trial.

-------------------------------------------------------------------------

RULE 545 - RULE 556 - ALL RULES DEAL WITH RULES 271 - 295 - ALL RULES

JURY TRIALS DEAL WITH

JURY TRIALS

COMMENT: Decision to be determined whether jury trial rules in the justice

court are going to be the same as the district and county courts.

-------------------------------------------------------------------------

RULE 557 - CASE TRIED BY JUSTICE NO RULE

COMMENT: In justice court, the judge is supposed to announce the judgment

in open court and note the same on the docket. The rule should

not be necessary if district and county court rules for judgments

are followed.

----------------------------------------------------------------------
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RULE 558 - JUDGMENT RULE 305 - PROPOSED JUDGMENT

RULE 306 - RECITATION OF

JUDGMENT

COMMENT: This rule should not be necessary if district and county court

rules for judgments are adopted for justice court.

-------------------------------------------------------------------------

RULE 559 - COSTS RULE 125 - 149 - COSTS AND

SECURITIES

THEREFOR

COMMENT: Rules of district and county courts should be adopted for

justice courts.

-------------------------------------------------------------------------

RULE 560 - JUDGMENT FOR SPECIFIC ARTICLES RULE 308 - COURT SHALL ENFORCE

RULE 561 - TO ENFORCE JUDGMENT 'ITS DECREES

COMMENT: Rule 561 and 308 are the same. Rule 560 allows for 6% interest

on the value of the property awarded.

-------------------------------------------------------------------------

RULE 562 - NO JUDGMENT WITHOUT CITATION RULE 119 - ACCEPTANCE OF

SERVICE

RULE 124 - NO JUDGMENT WITHOUT

SERVICE

COMMENT: Rules are the same. Rule 562 may be deleted.

RULE 563 - CONFESSION OF JUDGMENT RULE 314 - CONFESSION OF

RULE 564 - WARRANT OF ATTORNEY JUDGMENT

RULE 565 - RULES GOVERNING

COMMENT: Justice Court rules are not in conflict with Rule 314. Rules

563, 564 & 565 may be deleted.

RULES 566 - 570 - NEW TRIALS RULES 320 - 329b - NEW TRIALS

COMMENT: Rules are completely different because of the appeal process.

Separate justice court rules for new trials & motions to set

----------aside default judgments need to be maintained

----------------------------------------------------------

RULES 571 - 574b - APPEAL

COMMENT: All rules need to be retained in it's own section because of the

nature and scope of appeals from justice court.

-------------------------------------------------------------------------
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RULES 575 - 591 - CERTIORARI

COHHENT: This section needs to be maintained separately.

------------------------------------------ -------------------------------

p9000918
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Honorable Thomas R. Phillips

Chief Justice

Texas Supreme Court

P 0 Bx 12248

Austin, TX 78711

re: Rules Revision Task Force

TEXARKANA.TEXAS 75501

(903) 79b3006

Dear Chief Justice Phillips:

Thank you for your confidence in sharing the task force

recommendations with me. Agreeing generally with the need for

rules revision, in the direction of simplicity, any disagreement

I might have would be a mere difference in opinion.

The fact that so many appealed cases turn on errors in

interpretation of the rules, instead of substantive law or

facts, indicate a need for change.

With minor exception, Justice Court rules should be the same

as County/District Court ru^les. The same is trueof the

statutes on venue, etc.

.Please ask the comm'ttee to decide wheth t Justi e Court

pleadings should be ora (R 5) or written R 534) [b] last

paragraph - "The citation all direct the d end t to file a

written «nswer...." [c] "... If you or your attorney do not file

a written answer...."

Does Rule 534 provide for what is printed on the citation,

and does the citation establish a legal rPquirement of written

pleadings if there is not a specific rule and a rule to the

contrary? I

Will we maintain the small claims court (Govt Code Cp 28)

that operates virtually without rules, an& a civil court that is

subject to the rules? When do we utilize small claims court vs

civil court? There is no consensus among Justices of the Peace.

Should we have mandatory small claims under amount X and

mandatory civil (rules of procedure and evidence) court over

amount X? Arkansas uses "rules" if either side has an attorney

and none if either does not.

pg000920
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Assembling a jury by constable is easier than utilizing a

jury wheel, however the random nature of the clerk's sample

probably reduces unintentional bias. I prefer a random method

of jury selection, provided all jurors must live in the Justice

Court's precinct.

Is there a goo reason hat the justice of the peace not

"charge the jury' [R 554]? Without some notion of the law, on

what basis does make its decision? Why not let the

Judge charge the jury if requested by either party, if not every

time?

Thanks again, see you in September.

' "o n C. Hawkins, Jr.

'

Pg000921
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Honorable Tom Phillips

Chief Justice

Supreme Court of Texas

P 0 Bx 12248

Austin, TX 78711

September 30, 1992

re: Rule 528 - Automatic Recusal on Affidavit

BbSTATE JUSTICE CENTER

TEXARKANA.TEXAS 75501

Dear Chief Justice Phillips:

It has become the practice of a local attorney to automatically
file affidavits under Rule 528 whenever he is hired to defend a case
in my Court. Under the case law, the case must be transferred
without testing the affidavit, facts alleged, required citizenship of
the affiants, etc.

The affiants are allegedly the boy friend of the attorney's

daughter and law office employees, none of whom have ever appeared
before my Court.

The affidavit allows the attorney to transfer the case to another
local Court in which it is well known that he does not lose a case.
The effect is the the attorney is allowed to place all of his cases
in a friendly court.

I willingly recuse myself for cases in which I am acquainted with
a party and in fact'did so yesterday. I disagree with a rule that
requires unquestioned recusal for the whims of an attorney, without
proof-.

I would request that you submit the rule to the rules committee
for their consideration.

John C. Hawkins, Jr.
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FAX (512)a63-1365

1.

2.

3.

Sincerely,

I
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FAX:(Sl2)463-(36S

Sincerely,

Pg000929
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July 19, 1992

Honorable Thomas R. Phillips

Chief Justice

Texas Supreme Court

P 0 Bx 12248

Austin, TX 78711

re: Rules Revision Task Force

Dear Chief Justice Phillips:

Thank you for your confidence in sharing the task force

recommendations-with me. Agreeing generally with the need for

rules revision, in the direction of simplicity, any disagreement

I might have would be a mere difference in opinion.

The fact that so many appealed cases turn on errors in

interpretation of the rules, instead of substantive law or

facts, indicate a need for change.

With minor exception, Justice Court rules should be the same

as County/District Court ru;es. The same is true of the

statutes on venue, etc.

.Please ask the commtee to decide wheth t Justi e Court

pleadings should be ora (R 5) or written R 534) [b] last

paragraph - "The citation all direct the d end t to file a

written answer...." [c]

a written answer...."

... If you or your attorney do not file#

Does Rule 524 provide for what is printed on the citation,
and does the citation establish a legal requirement of written

pleadings if there is not a specific rule and a rule to the

contrary?

Will we maintain the small claims court (Govt Code Cp 28)

that operates virtually without rules, an& a civil court that is

subject to the rules? When do we utilize small claims court vs

civil court? There is no consensus among Justices of the Peace.

Should we have mandatory small claims under amount X and

mandatory civil (rules of procedure and evidence) court over

amount X? Arkansas uses "rules" if either side has an attorney

and none if either does not.
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Assembling a jury by constable is easier than utilizing a
jury wheel, however the random nature of the clerk's sample

probably reduces unintentional bias. I prefer a random method
of jury selection, provided all jurors must live in the Justice

Court's precinct.

Is there a goo reason hat the justice of the peace not

"charge the jury' [R 554]? Without some notion of the law, on

what basis does make its decision? Why not let the

Judge charge the jury if requested by either party, if not every

time?

Thanks again, see you in September.

ofin C. Hawkins, Jr.
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TO: Judge Hecht

FROM: Bill Willis

RE: Forcible Detainer Rules

August 22, 1990

Judge Sandy Prindle called me this afternoon before I had a

chance to call him back. He had some additional matters as well as

the one he called about last week.

I

He has comments about two new paragraphs in Rule 534:

Paragraph b. requires the citation in J.P. court to be signed by

the clerk UNDER SEAL OF THE COURT or by the J.P. Judge Prindle says
J.P. courts don't have seals.

Paragraph c. directs that the citation tell the defendant "If

you or your attorney do not file a written answer..." but Judge

Prindle points out that you can plead orally in J.P. court, absent

a special requirement to plead in writing. E.g. Rule 525:

"The pleadings shall be oral except where otherwise specially

provided, but a brief statement thereof may be noted on the docket,

provided that after a case has been appealed and is docketed in a

county (or district) court all pleadings shall be reduced to

writing."

II

Back to our original problem of Rules 749a, 749b, 749c & 751.

I expressed the notion, as set out in my memo of the 17th,

that there was no intent to mess with the requirement of 749b that,

in order to stay in possession pending appeal, a tenant must pay

one rental period's rent into the registry within 5 days of filing

his pauper's affidavit (and thereby perfecting his appeal). The
pauper's affidavit must be filed within 5 days after judgment is

signed. Unless there is contest, that perfects the appeal and,

under 751, "When an appeal has been perfected, the justice shall

stay all further proceedings on the judgment,..." This would surely

include stay of any grant of a writ of possession, which may not be

issued before the 6th day after the date on which the judgment of

possession is rendered. Property Code 24.0061(b).

Judge Prindle is pleased that we really didn't create a

conflict, but he earnestly pleads that the Court say so in writing

ASAP to save confusion in FE&D cases. If you were to add a comment,

would it be a sentence added to the present comment to Rule 749c?

E.g. "To dispense with the appellate requirement of payment of any

rent into the court registry. The requirement of Rule 749b(1) to

retain possession is unchanged."
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The Honorable Nathan L. Hecht, Justice
The Supreme Court of Texas

Post Office Box 12248

Capitol Station

Austin, Texas 78711 KKK ^ C

^ ^

Dear Judge Hecht:

v

6. The following proposed amendments use the word "nonjury": I

Texas Rules of Appellate Procedure 41(a)(1) and 54(a). The
following proposed amendments use the word "non-jury": Texas Rules
of Appellate Procedure 41 comment, 52(d), 52 comment, and 54
comment. The court may wish to standardize the terminology. The.:
term "non-jury" currently appears in Texas Rules of Civil Procedure
90, 156, 216(1), 249, 307, and 542. The term "nonjury" currently
appears in Texas Rule of Civil Procedure 324(a) and Texas Rule of
Judicial Administration 6(b)(2).

I appreciate the opportunity to comment on the proposed rules

amendments and hope that my comments are helpful.

Respectfully,

Charles A.^ Spain, Jr.
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July 19, 1992

Honorable Thomas R. Phillips

Chief Justice
Texas Supreme Court

P 0 Bx 12248

Austin, TX 78711

re: Rules Revision Task Force

.

Dear Chief Justice Phillips:

Thank you for your confidence in sharing the task force

recommendations with me. Agreeing generally with the need for

rules revision, in the direction of simplicity, any disagreement
I might have would be a mere difference in opinion.

The fact that so many appealed cases turn on errors in

interpretation of the rules, instead of substantive law or

facts, indicate a need for change.

With minor exception, Justice Court rules should be the same

as County/District Court ru]es. The same is true of the

statutes on venue, etc.

.Please ask the comm'ttee to decide wheth t Justi e Court

pleadings should be ora (R 5) or written R 534) [b] last

paragraph - "The citation all direct the d end t to file a

written answer...." [c] "... If you or your attorney do not file

a written answer...." t'

Does Rule 534 provide for what is printed on the citation,
and does the citation establish a legal requirement of written

pleadings if there is not a specific rule and a rule to the

contrary?

Will we maintain the small claims court (Govt Code Cp 28)

that operates virtually without rules, an& a civil court that is

subject to the rules? When do we utilize small claims court vs

civil court? There is no consensus among Justices of the Peace.

Should we have mandatory small claims under amount X and

mandatory civil (rules of procedure and evidence) court over

amount X? Arkansas uses "rules" if either side has an attorney

and none if either does not.

Pg000935
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Assembling a jury by constable is easier than utilizing a

jury wheel, however the random nature of the clerk's sample

probably reduces unintentional bias. I prefer a random method

of jury selection, provided all jurors must live in the Justice

Court's precinct.

Is there a goo eason hat the justice of the peace not
"charge the jury' [R 554]? Without some notion of the law, on
what basis does make its decision? Why not let the
Judge charge the jury if requested by either party, if not every
time?

Thanks again, see you in September.

ohn C. Hawkins, Jr.
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May 27, 1992

Honorable Nathan Hecht

Justice of the Supreme Court of Texas

P. O. Box 12248

Austin, Texas 78711

Dear Justice Hecht:

I congratulate the legislature on the expansion of justice court

jurisdiction to include matters where the amount in controversy

does not exceed $5,000.00. Unfortunately, there exists an

impediment in the Rules of Civil Procedure to the full utilization

of the justice court's expanded jurisdiction.

Rule 574a, Texas Rules of Civil Procedure, provides that "either

party may plead any new matter in the county or district which was

not presented in the court below, but no new ground of recovery

shall be set up by the plaintiff, nor shall any setoff or

counterclaim be set up by the defendant which was not pleaded in

the court below...'t The effect of this Rule is severalfold.

First, lawyers will not urge clients to engage in self-help by

attempting to resolve their disputes before a Justice of the Peace

because, in the event the case were appealed to the County Court at

.Law, additional damages could not be sought. Further, lawyers are

hesitant to handle cases in the Justice Courts and go directly to

the County Court at Law or to the District Courts because, in those

courts, there exists no impediment to the recovery of attorney's

fees which increase over time.

I have done a considerable amount of small case work during the

past several years. Some of these cases were consumer law cases

where there existed the opportunity for the recovery of attorney's

fees under either the Deceptive Trade Practices Act or the Civil

Practice and Remedies Code. Many of these could have been filed in

Justice Courts and resolved in an expedited fashion. However,

because of the potential for an appeal to the County Court at Law,

I have been forced to file these cases in either the County Court

at Law of Jefferson County, Texas, or in one of the District

Pg000938
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Courts. Had it not been for Rule 574a, I could have let the

individual clients handle their claims on their own in the Justice

Court, and many of these disputes may have been resolved without

lawyers becoming involved.

Whenever an individual attempts to utilize the justice courts and

an appeal results, the individual is often hard pressed because of

the amount in controversy to obtain legal representation because no

new ground of recovery may be set up. I send this letter to urge

the Justices and the Rules Committee to amend Rule 574a to allow

both plaintiffs and defendants to set up new grounds of recovery

and of defense in the event of an appeal. The present wording of

the Rule oftentimes results in injustices and prevents individuals

with bonafide claims from retaining proper legal representation.

I would appreciate the Court's consideration of this suggestion.
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April 10, 1989

Chairman of the Committee

on Administration of Justice

State Bar of Texas

P.O. Box 12487

Capitol Station

Austin, Texas 78711

Dear Sir:

It seems to me our sequestration procedure should be clarified.

The amount of the bond for sequestration is set by the court and

also, in the same order, the amount of defendant's replevy bond, "...which

shall' be in an amount equivalent to the value of the property sequestered

or to the amount of plaintiff's claim and one year's accrual of interest if

allowed by law on the cla' ver is the lesser amount, and the esti

mated costs of court." 696). If the plaintiff replevies his replevy

bond is to be ". ney not less than the amount fixed by the

court's order." ule 708)„- The plaintiff's sequestration bond may also

serve as a rep evy bon erly conditioned, "...in the amount fixed

'

The bond fo;/seqleetration is not infrequently fairly nominal. What

should be the amount of its penalty if combined with a replevy bond? For

example, you sue in trespass to try title to a ranch worth $1,000,000.00.

The rule says the defendant's replevy bond must be in the amount of the

value of the property. The plaintiff does not need a $1,000,000.00 bond

for his protection and it would not be unusual if the defendant could not

afford the bond premium, probably about $10,000.00, if he could arrange to

be bonded. Will the plaintiff's replevy bond also be $1,000,000.00? If

so, he is faced with the same problems as the defendant. And if the amount

of plaintiff's replevy bond is in the court's.discretion , it would appear

the defendant is being denied equal protection of the law. (So what does

the rule refer when it says "...not less than the amount fixed by the

court's order")?

Perhaps I am missing something, and if so, I would like to know what

it is. If not, I think the Rules should be changed to specify the replevy

bonds are to be in the amount the court estimates will fairly protect the

adverse party's interests and likewise if a combination sequestration and

replevy.bond is tendered by the plaintiff.

Yours veik truly,

MOORE

HM:orc
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April 10, 1989

Chairman of the Committee

on Administration of Justice

State Bar of Texas

P.O. Box 12487

Capitol Station

Austin, Texas 78711

Dear Sir:

It seems to me our sequestration procedure should be clarified.

The amount of the bond for sequestration is set by the court and

also, in the same order, the amount of defendant's replevy bond, "...which

shall be in an amount equivalent to the value of the property sequestered

or to the amount of plaintiff's claim and one year's accrual of interest if

allowed by law on the cla ^ver is the lesser amount, and the esti

mated costs of court." Z4696)^ If the plaintiff replevies his replevy

bond is to be ". ney not less than the amount fixed by the

court's order." ^.ule 708) The plaintiff's sequestration bond may also

serve as a rep evy bon erly conditioned, "...in the amount fixed

'

The bond for/seqbestr1Eion is not infrequently fairly nominal. What

should be the amount of its penalty if combined with a replevy bond? For

example, you sue in trespass to try title to a ranch worth $1,000,000.00.

The rule says the defendant's replevy bond must be in the amount of the

value of the property. The plaintiff does not need a $1,000,000.00 bond

for his protection and it would not be unusual if the defendant could not

afford the bond premium, probably about $10,000.00, if he could arrange to

be bonded. Will the plaintiff's replevy bond also be $1,000,000.00? If

so, he is faced with the same problems as the defendant. And if the amount

of plaintiff's replevy bond is in the court's.discretion , it would appear

the defendant is being denied equal, protection of the law. (So what does

the rule refer when it says "...not less than the amount fixed by the

court's order")?

Perhaps I am missing something, and if so, I would like to know what

it is. If not, I think the Rules should be changed to specify the replevy

bonds are to be in the amount the court -estimates will fairly protect the

adverse party's interests and likewise if a combination sequestration and

replevy bond is tendered by the plaintiff.

HM:orc
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April 10, 1989

Chairman of the Committee

on Administration of Justice

State Bar of Texas

P.O. Box 12487

Capitol Station

Austin, Texas 78711

Dear Sir:

It seems to me our sequestration procedure should be clarified.

by the court s or

The amount of the bond for sequestration is set by the court and

also, in the same order, the amount of defendant's replevy bond; "...which

shall be in an amount equivalent to the value of the property sequestered

or to the amount of plaintiff's claim and one year's accrual of interest if

allowed by law on the cla ver is the lesser amount, and the esti
mated costs of court." 696).. If the plaintiff replevies his replevy
bond is to be ". ney not less than the amount fixed by the

court's order." •.ule 708) The plaintiff's sequestration bond may also
serve as a rep evy bon erly conditioned, "...in the amount fixed

''

The bond fop,seqbestration is not infrequently fairly nominal. what

should be the amount of its penalty if combined with a replevy bond? For

example, you sue in trespass to try title to a ranch worth $1,000,000.00.

The rule says the defendant's replevy bond must be in the amount of the

value of the property. The plaintiff does not need a $1,000,000.00 bond

for his protection and it would not be unusual if the defendant could not

afford the bond premium, probably about $10,000.00, if he could arrange to

be bonded. Will the plaintiff's replevy bond also be $1,000,000.00? If

so, he is faced with the same problems as the defendant. And if the amount

of plaintiff's replevy bond is in the court's.discretion , it would appear

the defendant is being denied equal protection of the law. (So what does

the rule refer when it says "...not less than the amount fixed by the

cou=t's order")?

Perhaps I am missing something, and if so, I would like to know what
it is. If not, I think the Rules should be changed to specify the replevy

bonds are to be in the amount the court estimates will fairly protect the

adverse party's interests and likewise if a combination sequestration and
replevy.bond is tendered by the plaintiff.

Yours ve^truly,

MOORE

HM:orc
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December 10, 1992

Justice Nathan L. Hecht

Supreme Court of Texas

P. 0. Box 12248

Austin, Texas 78711

Dear Justice Hecht:

Enclosed is a copy of my letter to Chief Justice Phillips concerning the

preliminary draft of Professor Dorsaneo's task force.

Since the preliminary report discussed the possibility of merging the justice

court rules with the general rules for county and district court, much of my letter

deals with the concept. It is apparent that Professor porsaneo's task force

abandoned that concept in their October 22, 1992 report.

One other problem, not identified in my letter to Justice Phillips, concerns

the problem of a counterclaim to a justice court lawsuit where the counterclaim is

over $5,000.00 and thus in excess of the justice courts jurisdiction. Because

there is not a mechanism to allow the justice court to either accept the counter-

claim or transfer the original claim to county or district court, the result.is

that you must have two separate trials, one in the justice court and one in county

or district court.

There are many other suggestions I would like to offer when the Supreme Court

Advisory Committee addresses changes to the justice court rules.

If I can be of any additional help please let me know.

Sincerely yours,

Tom Lawrence

Judge

TL:mt

Enclosure

Pg000999



I

DATE:

M E M O R A N D U M

TO:

FROM:

SUBJECT:

July 13, 1992

Honorable John C. Hawkins

Honorable Faye Murphree

Honorable Thomas E. Lawrence

Honorable Paul Heath Till

Honorable David Patronella

Chief Justice Thomas R. Phillips

Report of the Task Force on the

Texas Rules of Civil Procedure

Revision of the

Enclosed is a copy of the preliminary draft of the report. of

the Task Force from Professor William Dorsaneo, Chairperson. I

would appreciate any comments you might have on the draft. Please

drop me a line with your suggestions.
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August 10, 1992

Hon. Thomas R. Phillips

Chief Justice, Supreme Court of Texas

P.O. Box 12248

Austin, Texas 78711

Dear Chief Justice Phillips:

Thank you for giving me the opportunity to commept on the report from

the Rules Revision Task Force. It is apparent that the Task Force has

given the matter much study and has a good plan to revise the rules. The

report is general in nature, but I have few quarrels with its philosophy.
I would like to have the opportunity to comment again when a working draft

of its changes has been formulated.

I'm sure you sent me this report for comments on specific rules and

issues involving the justice courts and for comment on the proposal to make

the rules for justice courts the same as the rules for district and county
courts.

Please allow me first to respond to issues relating to the latter
proposal. Rules 523-591 apply to civil suits in justice court, and Rules

738-755 apply to forcible entry and detainer suits in justice court. I
recommend leaving Rules 738-755 alone, except for some specific minor

changes I'll mention later. I believe you can rescind Rules 523-591 as

separate rules for justice courts and relocate the justice court rules to
the "general rules section".

There are several reasons why I feel this is both possible and

desirable. It is an unnecessary burden on attorneys to have different

timetables in justice court which are shorter than the general rules and

which set traps for the unwary lawyer to no good purpose. Many of the

current rules for justice court are already similar to the general rules.

The rules which differ can either be deleted as unnecessary, or can be

easily incorporated into existing general rules with either an additional

sentence or two, or a subsection. A lawsuit for $5,000.00, resulting from

a "fender bender", may be filed either in justice court or in county or

district court. Does it make sense to try the same case under different

rules depending on in which court the plaintiff filed the suit?

One of the problems with leaving Rules 523-591 unchanged is Rule 523.

Rule 523 defies precise interpretation, and is so vague that it is almost

impossible to apply to specific conflicts which arise. If you leave the

existing rules for justice courts unchanged, then you must amend Rule 523

so that it provides practical guidance with specific provisions. I think

Pg000951
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it could be done, but it would be lengthy and cumbersome and probably sti

not resolve all of the questions. In my opinion, the best solution is to

simply merge the rules as proposed by the Task Force.

I

There are one or two considerations in merging the rules. The

drafters should keep in mind that justice court clerks are not separately

elected officials, but are employees of the justice court. The only legal

authority of a justice court clerk is found in Sec. 27.056 of the Texas

Government Code, and although I believe the language is sufficiently global ,

in scope, revisors should keep the difference in mind.

Another consideration is Rule 524, which is a requirement that justice

courts keep a civil docket book. There is no corresponding general rule,

so this may have to be retained in the general rules. I
The appeal of a justice court suit is to county court, so there will

have to be a separate section in the general rules to cover this procedure.

Rules 528 and 529 are offensive and should be repealed and replaced with

specific recusal procedures for justice court.

I have enclosed as Attachment 1 a parallel reference of Justice vs ,

District and County rules which will be helpful to the Task Force, and

which will facilitate the merger.

I also have some suggested changes to existing rules if the merger

proposal is scrapped.

1. I suggest Rule 569 be exempted from the Rule 4 requirement that

Saturdays, Sundays and holidays not be counted in 5 day periods. If a

judgment is signed on the Tuesday before Thanksgiving, the 5th day deadline

to file a motion for new trial is the Thursday of the following week, but

the 10th day in which the justice still has plenary jurisdiction is the

following day, which does not give the court much time to schedule a

hearing or provide notice to the other party. '

2. I suggest that we rename Part VII, Section 2, "Forcible Detainer and

Forcible Entry and Detainer" since 95% of the cases filed under this

section are, in fact, Forcible Detainer cases.

3. Another question which should be addressed is to what extent Rules

523-591 and the general rules apply to cases filed under this section.

Triple T Inns of Texas, Inc. v Cliff Robert, 800 SW 2nd 68, is the only

case on point and although I agree with Justice Boyd, the decision is

narrowly written.

4. The application of Rule 4 to Rules 739 and 744 creates an interesting

situation where 5 days is longer than 6 days. A defendant in a forcible

must request a jury trial within 5 days of being served. Rule 4 means that

the 5 day period excludes Saturdays, Sundays and holidays. The court may

set the trial date between 6 and 10 days from date of service, but this

period would include Saturdays, Sundays and holidays. If a defendant were

served on Wednesday, he could request a jury trial at any time through the

following Wednesday, but the court could set the case for trial on Tuesda

thus creating a situation where the defendant could be given a bench trial

Pg000952
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one day before his limit on requesting'a jury trial. Hy solution would be

to exempt Rule 744 from Rule 4.

There are several other minor changes which should be made in the

forcible rules and I would appreciate the opportunity to discuss this in

more detail when the Task Force is ready to formulate a draft.

Thank you again for the opportunity to comment. I appreciate your

efforts to improve the administration of justice and hope you will keep

working for improvement.

Tl:mt
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ATTACHMENT A

PARALLEL REFERENCE OF JUSTICE/DISTRICT

AND COUNTY COURT RULES OF CIVIL PROCEDURE

JUSTICE COURT RULE DISTRICT & COUNTY RULE

RULE 523 - DISTRICT COURT RULES GOVERN NO RULE

COMMENT: This rule will not be necessary if rules are combined.
--------------------------------------------------------------------------

RULE 524 DOCKET RULE 25 - CLERK'S FILE DOCKET

RULE 26 - CLERK'S COURT DOCKET

COMMENT: Rules are similar - Justice Court rule is more detailed as to

what information must be recorded in the docket. There is no

apparent reason to have rules of Justice Court different from

that of the District and County Courts. The major difference

in the rules is that the Justice Court rule makes the justice

responsible for keeping the records instead of the clerk of the

court in District and County courts.

--------------------------------------------------------------------------

RULE 525 - ORAL PLEADINGS RULE 46 - PETITION AND ANSWER;

EACH ONE INSTRUMENT

OF WRITING

CONHENT: No real need to have oral pleadings - suggestion is to delete

the rule.

RULE 526 - SWORN PLEADINGS RULE 93 - CERTAIN PLEAS TO BE

VERIFIED

COMMENT: Justice Court rule is to require any answer or other pleadinq

pursuant to Rule 93 to be in writing and verified by affidavi!.

This rule may be deleted because Rule 93 requires a written

pleading verified by affidavit. Rule 526 only exists becausp :f

Rule 525 - ORAL PLEADINGS. If Rule 525 is deleted, Rule 526

would not be necessary.
----------------------------------------------------------------------
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RULE 527 - MOTION TO TRANSFER RULE 86 - MOTION TO TRANSFER

VENUE

COMMENT: Rule 527 may be deleted. The Rule requires compliance with Rule

86, except that it also requires the motion to include the

precinct to which the transfer is sought. Rule 86(3) may be

amended as follows: "The motion, and any amendments to it, shall

state that the action should be transferred to another specified

county of proper venue, if filed in the County or District Court,

or if filed in the Justice Court, the motion, and any amendments

to it, shall state that the action should be transferred to

another specified county or precinct of the county of proper

venue.

--------------- -----------------------------------------------------------

RULE 528 - VENUE CHANGED ON AFFIDAVIT RULE 257 - GRANTED ON MOTION

RULE 259 - TO WHAT COUNTY

RULE 261 - TRANSCRIPT ON

CHANGE

COMMENT: The Justice Court rule allows for a case to be transferred upon

affidavit by a party to a suit supported by affidavits of 2

credible persons of the county that a fair and impartial trial

cannot be had before the justice or in the justice's precinct.

The District court rule allows for more reasons to transfer on

the affidavit of a party supported by affidavits of 3 credible

persons of the county: (1) there exists in the county a

prejudice so great that the party cannot obtain a fair and

impartial trial; (2) there is a "combination" against him

instigated by influential persons so that a fair and impartial

trial cannot be had; (3) that an impartial trial cannot be had in

the county; and (4) for other sufficient cause determined by the

court. I see no reason not to incorporate the justice court

rules into the district court rules. Rule 259 may be changed to

reflect: Rule 259(e) If from a justice court, to the court of

the nearest justice within the county not subject to the same or

some other disqualification. "Nearest Justice" means the justice

whose place of holding his court is nearest to that of the

justice before whom the proceeding is pending or should have been

brought.

-------------------------------------------------------------------------

RULE 529 -"NEAREST JUSTICE DEFINED" NO RULE

COMMENT: This rule may be deleted if "nearest justice" is defined in

Rule 259(e) (or as renumbered).

-------------------------------------------------------------------------

Pg000955
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RULE 530 - BY CONSENT RULE 255 - CHANGE OF VENUE

r BY CONSENT

COMMENT: Rules are easily adjusted to accomodate all courts.

-------------------------------------------------------------------------

RULE 531 - ORDER OF TRANSFER RULE 259 - TO WHAT COUNTY

COHMENT: Rule 531 may be deleted as the order is included in Rule 259.

-------------------------------------------------------------------------

RULE 532 - TRANSCRIPT RULE 261 - TRANSCRIPT ON

CHANGE

COMMENT: Rule 532 may be deleted - Rule 261 includes all information for

a transcript of judgment.
-------------------------------------------------------- 0 ------------------

RULE 533 - REQUISITES OF PROCESS NO RULE

COMMENT: Rule may be deleted as information is included in Rule 534

RULE - 534 ISSUANCE AND FORM OF CITATION RULE 99 - ISSUANCE AND

FORM OF

CITATION

COMMENT:. Rules mirror each other, with the exception of the time for

filing an answer. Rule 99(c) is easily amended to include the

time for filing an answer in justice court, although it may be

justifiable to make the answer date in justice court the same as

for district and county courts.

-------------------------------------------------------------------------

RULE 535 - ANSWER FILED RULE 99(c) - ISSUANCE AND

FORM OF CITATION

RULE 114 - CITATION BY

PUBLICATION;

REQUISITES

COMMENT: Rule 535 may be deleted. Information is included in Rule 99(c)

and Rule 114. (As in the above rule, the time limits for filing

-an answer are different.)

--------- -------------------------------------------------------------
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RULE 536 - WHO MAY SERVE RULE 103 - WHO MAY SERVE

AND METHOD OF SERVICE- RULE 106 - METHOD OF SERVICE

COMMENT: Rules mirror each other. The problem with this rule for justice

court is that we do not have the authority to charge for citation

by publication and citation by certified and registered mail.

The District and County Clerks have a provision for collecting

the fees in the Government Code. (The Rules say: "Service by

registered or certified mail and citatiion by publication SHALL

if requested be made by the clerk of the Court in which the case

is pending."...)

-------------------------------------------------------------------------

RULE 536a - DUTY OF OFFICER OR PERSON RULE 105 - DUTY OF OFFICER OR

RECEIVING AND RETURN OF PERSON RECEIVING
CITATION RULE 107 - RETURN OF SERVICE

COHMENT: The rules are the same with the exception of the time limits

that a citation must be on file with the clerk before a default
judgment is taken. In District and County Court, the citation

must be on file for 10 days and in Justice Court, the citation

must be on file for 3 days.

-------------------------------------------------------------------------

RULE 537 - APPEARANCE DAY

COMMENT: Delete rule - information is covered in Rule 535 and would be

covered in Rule 99 and Rule 114.

-------------------------------------------------------------------------

RULE 538 - IF DEFENDANT FAILS TO APPEAR RULE 241 - ASSESSING DAMAGES

ON LIQUIDATED

DEMANDS

RULE 243 - UNLIQUIDATED

DEMANDS

COMMENT: Rule 538 may be deleted with Rules 241 and 243 controlling.

-------------------------------------------------------------------------

RULE 539 - APPEARANCE NOTED RULE 238 - CALL OF APPEARANCE

DOCKET

COMMENT: Rule 539 may be delted with Rule 238 controlling.

-------------------------------------------------------------------------

RULE 540 - IF NO DEMAND FOR JURY NO RULE

COMMENT: Delete Rule

-------------------------------------------------------------------------

Pg000957
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RULE 541 - CONTINUANCE _ RULE 251 - CONTINUANCE

COMMENT: Rule 251 requires that'before a continuance be heard or granted

that a defendant must file his defense. Justice Court rule

doesn't have the requirement. Suggestion is to delete Rule 541.

-------------------------------------------------------------------------

RULE 542 - CALL OF NON-JURY DOCKET RULE 247 - TRIED WHEN SET

COMMENT: Rule 542 may be deleted with Rule 247 controlling.

-------------------------------------------------------------------------

RULE 543 - DISMISSAL RULE 162 - DISMISSAL OR

NON-SUIT

RULE 163 - DISMISSAL AS

TO PARTIES SERVED,

ETC.

RULE 165 - ABANDONMENT

RULE 165a-DISHISSAL FOR

WANT OF

PROSECUTION

COMMENT: Rules 162,162,165, & 165a may replace Rule 543.
-------------------------------------------------------------------------

RULE 544 - JURY TRIAL DEMANDED RULE 216 - REQUEST AND FEE

FOR JURY TRIAL

COMMENT: Time requirements for paying a jury fee are different. Justice

Court rule requires the demand be made and the fee be paid at

least one day prior to a trial setting. Also, the rule provides

for the $5.00 fee. The time requirement for requesting a jury

trial in District and County Court is at least 30 days prior to a

trial setting. The jury fee is 55.00 in county court and $10.00

in district court. My suggestion is to make time limits for

demanding and paying a jury fee the same for all courts. If a

case must be set at least 45 days in advance of the trial setting

date, there is ample time to request a jury trial.

-------------------------------------------------------------------------

RULE 545 - RULE 556 - ALL RULES DEAL WITH RULES 271 - 295 - ALL RULES

JURY TRIALS DEAL WITH

JURY TRIALS

COMMENT: Decision to be determined whether jury trial rules in the justice

---court are going to be the same as the district and county courts.

------- -----------------------------------------------------------

RULE 557 - CASE TRIED BY JUSTICE NO RULE

COMMENT: In justice court, the judge is supposed to announce the judgment

in open court and note.the same on the docket. The rule should

not be necessary if district and county court rules for judgments

are followed.

-----------------------------------------------------------------------
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RULE 558 - JUDGMENT RULE 305 - PROPOSED JUDGMENT

RULE 306 - RECITATION OF

JUDGMENT

COMMENT: This rule should not be necessary if district and county court

rules for judgments are adopted for justice court.

-------------------------------------------------------------------------

RULE 559 - COSTS RULE 125 - 149 - COSTS AND

SECURITIES

THEREFOR

COMMENT: Rules of district and county courts should be adopted for

justice courts.

-------------------------------------------------------------------------

RULE 560 - JUDGMENT FOR SPECIFIC ARTICLES RULE 308 - COURT SHALL ENFORCE

RULE 561 - TO ENFORCE JUDGMENT ITS DECREES

COMMENT: Rule 561 and 308 are the same. Rule 560 allows for 6% interest

on the value of the property awarded.

-------------------------------------------------------------------------

RULE 562 - NO JUDGMENT WITHOUT CITATION RULE 119 - ACCEPTANCE OF

SERVICE

RULE 124 - NO JUDGMENT WITHOUT

SERVICE

COMMENT: Rules are the same. Rule 562 may be deleted.

-------------------------------------------------------------------------

RULE 563 - CONFESSION OF JUDGMENT RULE 314 - CONFESSION OF

RULE 564 - WARRANT OF ATTORNEY JUDGMENT

RULE 565 - RULES GOVERNING

COMMENT: Justice Court rules are not in conflict with Rule 314. Rules

563, 564 & 565 may be deleted.

-------------------------------------------------------------------------

RULES 566 - 570 - NEW TRIALS RULES 320 - 329b - NEW TRIALS

COMMENT: Rules are completely different because of the appeal process.

Separate justice court rules for new trials & motions to set

---aside default judgments need to be maintained
------- ------------------------------------------------------------

RULES 571 - 574b - APPEAL

COMMENT: All rules need to be retained in it's own section because of ^.e

nature and scope of appeals from justice court.

-----------------------------------------------------------------------

,^ ^ Pg000959
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RULES 575 - 591 - CERTIORARI

COHMENT: This section needs to be maintained separately.

-------------------------------------------------------------------------
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October 7, 1993

Mr. Brendan Gill

Executive Director

Bexar County Legal Aid Association

434 South Main Avenue, Suite 300

San Antonio, Texas 78204

RE: Non-Attorney Representation

In FE&D Hearings

Dear Mr. Gill,

Thank you for your letter dated October 5, 1993, a copy of which

is enclosed.

I do not believe that the Texas Legislature, in enacting Section

24.011 of the Texas Property Code, or the Texas Supreme Court in

promulgating Rule 747a, ever contemplated paralegals trying

forcible detainer cases in Justice Court. I believe that the

Legislature and the Texas Supreme Court simply gave landlords and

tenants the equal right to be represented by agents in Justice

Court when they do not choose to appear in person.

In the case where Ms. Jaimes-Calderon represented a defendant,

she appeared in open court and announced ready for trial on

behalf of her client. It rapidly became apparent to me that she

had no idea of what to do. I assumed she was an attorney until

she let her client cross-examine the plaintiff. Upon inquiry,

Ms. Jaimes-Calderon stated she was a paralegal. She appeared

unable to present any defense and her client was in complete

control of her defense to the forcible detainer action.

I do not believe that paralegals are competent to represent

litigants in trials. Forcible detainer suits are very serious

civil trials. The Texas Rules of Evidence apply to these

proceedings and Justices of the Peace can adjudicate non-payment

of rent claims up to $5,000.00.

As a compromise, I am forwarding a copy of this letter to the

Honorable Jeff Wentworth, and I am requesting by this letter that

he seek an Attorney General's opinion on Section 24.011 of the

Pg000960A
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Mr. Brendan E. Gill

October 7, 1993

Page 2 of 2

Property Code. I agree to be bound by the Attorney General's

Opinion even though such opinion would only be advisory. In the

meantime, I will raise no obstacle to paralegals appearing as

"agents" of tenants in my court. This letter, however, cannot

insulate said paralegals from complaints that might be filed by

any other parties.

I always refer correspondence of this type to the Honorable

Robert Flowers, Executive Director of the Texas Commission On

Judicial Conduct for review by the Commission, and I will do so

in this matter.

I refer a copy of this letter to the Honorable Tom Phillips,

Chief Justice of the Texas Supreme Court, and to the Honorable

Vluther H. Soules, III, who is a member of the Texas Supreme Court
Advisory Board.

Since this matter does not concern Soules & Wallace, I would
appreciate it if you would refrain from sending any more
correspondence to that law firm.

Sincerely,

Keith Baker

Justice of the Peace

Precinct 3, Bexar County

KB/jm

enclosure

cc: The Honorable Jeff Wentworth
The Honorable Robert Flowers

The Honorable Tom Phillips

Ve Honorable Luther H. Soules, III
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Keith Baker

Justice of the Peace

8918 Tesoro, Suite 300

San Antonio, Texas 78217

Soules & Wallace

Attn: Keith Baker

175 East Houston Street

Suite 1000

San Antonio, Texas 78205

October 5, 1993

RE: Non-attorney representation in F.E.D. Hearings

Dear Judge Baker:

Belinda Jaimes-Calderon, a paralegal with this association,

has reported to me what she believes to be your objection to

paralegals providing representation to clients of the association

in your court in non-payment of rent and holdover cases. She

indicated to me that you asked her to bring your concerns to my

attention.

I am enclosing with this letter, a copy of Section 24.011 of

the Texas Property Code which permits non-lawyer representation in

the J.P. Court. I am also enclosing a copy of Rule 747a,

promulgated by the Supreme Court which also permits non-attorney

representation in non-payment of rent and hold over cases. It is

my understanding from Ms. Jaimes-Calderon that if she were to

appear in your court again, that you would refer the matter to the

Unauthorized Practice of Law Committee of the San Antonio Bar

Association. After you have had an opportunity to read the

applicable section of the Property Code and the Rule, I would

welcome an opportunity to discuss your concerns with you. Our

paralegals appear on a routine bases in all the J.P. courts in

Bexar County on non-payment and holdover cases. Ms. Jaimes-

Calderon has previously appeared in your court on numerous other

occasions. To her and my knowlege, this is the first time either

you or any other judge has challenged their authorization to

represent.

pg000960C



Mr. Keith Baker

Justice of the Peace

October 5, 1993

I will call you later in the week to discuss your concerns

with you. Hopefully we will be able to reach a mutual

interpretation of the Statute and the Rule.

Thank.you for bringing your concerns to me first prior to

seeking a ruling from the Unauthorized Practice of Law Committee.

Quite frankly, if we cannot reach a mutual understanding, I would
be more inclined to seek appropriate declaratory and injunctive

relief in either the county or district court. The Unauthorized

Practice of Law Committee is swamped with complaints and it could
take months prior for them to address our inquiry. Ms. Jaimes-

Calderon does not want to appear in your court again until this

matter is resolved.

Thank you for your attention to our request.

Yours truly,

BRENDAN E. GILL

Executive Director, Bexar

County Legal Aid Association

Attorney at Law

BEG:cs

xc: Ms. Belinda Jaimes-Calderon
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A BILL TO BE ENTITLED

AN ACT

2 relating to persons authorized to serve citation.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:

SECTION I. Subchapter B, Chapter 17, Civil Practice and

y Remedies Code, is amended by adding Section 17.028 to read as

6 follows:

7 Sec. 17.028. PERSONS AUTHORIZED TO SERVE CITATION. (a)

8 Exceot as provided by Subsection (b), citation issued by a district

9 court county court, or justice court may be served personally only

10 by a sheriff, deputy sheriff, constable, deputy constable, or other

Il person authorized by statute to serve citation.

12 (b) On written motion to the court showing good cause why

13 service cannot be made personally as provided by Subsection (a),

14 the court may issue a written order authorizing personal service by

15 any individual who is at least 18 years of age. The court shall

16 issue a separate written order in each case in which the court

17 authorizes a person other than a sheriff, deputy sheriff,

18 constable, or. deputy constable to serve citation under this

19 section. A fee may not be imposed for issuance of the order.

20 (c) A person who is a party to or interested in the outcome

21 of a suit may not serve any process.

22 (d) The clerk of the court in which the case is pending

23 shall, if requested, serve citation by registered or certified mail

24 or make citation by publication. A sheriff , deputy sheriff,

! ccr.scac:e, or cec::t•: co-s;ac:e ca•: ser•:z c'_tation by registered Cr

2 certified mail, or make citation by publication.

3 (e) To the extent that this section conflicts with the Texas

. Rules of Civil Procedure, this section controls.

5 (f) Notw_thstacd•.co Section 22.004, Government Code, the

6 supreme court may not adopt rules in conflict with this section.

7 SECTION 2. This Act takes effect September 1, 1991, and

8 applies only to service of citation made on or after that date.

9 SECTION 3. The importance of this legislation and the

10 crowded condition of the calendars : n both houses create an

11 emergency and an imperative public necessity that the

12 constitutional rule requiring bills to be read on three several

13 days in each house be suspended, and this rule is hereby suspended.

72R1335 DLF-F 1
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PAUL HEATH TILL

JUSTICE OF THE PEACE

PRECINCT 5, POSITION 1

6000 CHIMNEY ROCK, SUITE 102

HOUSTON, HARRIS COUNTY, TEXAS 77081

TELEPHONE:. 713/661-2276

November 28, 1989

The Honorable Justice Nathan L. Hecht

Texas Supreme Court

Rules Advisory Committee
P. O. Box 12248

Austin, Texas 78711

RE: PROPOSED AMENDMENTS TO TEXAS COURT RULES

Dear Justice Hecht:

In response to the proposed changes in the Texas Rules of Civil

Procedure, as published in the November issue of the State Bar

Journal, I respectfully request that the Rules Advisory Committee

consider the following comments.

In the Forcible Entry and Detainer section of the-rules, in Rule

744 the defendant has five days to request a jury trial from the

date of service. This would be changed under the proposed

revision of Rule 4. Under Rule 739, court is instructed to have

the defendant appear not more than 10 days nor less than six days

from date of service. This would not be effected by the proposed

change in Rule 4, but would place the court in the dilemma of the

defendant being able to request a jury trial on the day of trial

and negate purpose and effect of the revision of Rule 744,

'effective January 1, 1988.
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TEL (512) 474-5791

FAX (512) 474-4169

October 15, 1991

Rules Committee

Texas Supreme Court

Supreme Court Building

P.O. Box 12248

Capitol Station

Austin, Texas 78711

Re: Revisions needed to Rule

749b, T.R.C.P.

Dear Members of the Rules Committee:

Here are two suggestions for needed revisions to Rule 749b:

1. Section 1 or 3 should allow the appellee-landlord to

request a writ of restitution in the Justice Court rather than

County Court where one rental period's rent is not filed within

five days of filing a pauper's affidavit;

2. The rule needs to make clear that the appeal may continue

despite failure to deposit rent but the tenant's right of =

possession is lost during the appeal if rent is not deposited.

Thank you.

LS:df

xc: Fred Fuchs

Travis County Legal Aid
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FAX:(Sl2)463•1365

Sincerely,

•
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Suggestion for TRCP

Clarify definition of notice for purposes of TRCP 751.

' [If I get the picture, the clerks are apparently taking this to

mean service of process, and charging a $40 service of process fee

' for an appeal de novo to county court, and some frequent litigants

are balking.)

' Leslie Sachanowicz

Bexar. County DA .
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October 24, 1990

Luther H. Soules, III

Soules and Wallace

Tenth Floor

Rep of Texas Plaza

175 East Houston St.

San Antonio, Texas 78205-2230

Re: Texas Rules of Civil

Procedure Related to
Forcible Entry and
Detainer

Dear Luke:

3

I received the enclosed letter from Brian Sanford con-

cerning the rules referenced above. I assume that it will be
directed to the right subcommittee chairperson for appropriate
action.

Best personal regards,

William V. Dorsaneo, III

WVD/sn
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BRIAN P. SANFORD, P.C.

ATfOANEY AND COUNSELOR

William V. Dorsaneo

SMU Law School

3315 Daniel
Dallas, Texas 75275

RE: Texas Rules of Civil Procedure Related to Forcible

Entry and Detainer

Dear Mr. Dorsaneo:

Rule 749b was left unchanged in the recent amendments to

the Texas Rules of Civil Procedure. The rule continues to refer to

a writ of restitution rather than a writ of possession as reflected

in related rules.

As a further note, I would like to suggest a change to

paragraph (1) of rule 749b. The paragraph requires payment into

the justice courtxegistry one rental period's rent under the terms

of the rental agreement. In a good many of the cases where a

pauper's affidavit is filed in an appeal from a forcible entry and

detainer, the tenant is receiving assistance from a government

housing authority. The housing authorities will enter into a lease

with the landlord.under the Section 8 existing house program of the

U.S. Department of Housing and Urban Development. The housing

authority is not a party to the lease, but has a contract with the

landlord to assist the tenant by making a portion or all of the

rent payments directly to the landlord.

When the lease is terminated, at least one county court

has interpreted Rule 749b(1) to require the tenant to pay only his

portion of the rent, if any, under the lease. As an example, I

represented a client who entered into a Section 8 lease with a

tenant and an assistance contract with the Dallas Housing

Authority. The tenant requested termination of the lease, my

client signed a release, and the housing authority discontinued

payment of the rent. However, the tenant remained on the premises.

The tenant appealed a forcible entry and detainer judgment obtained

against him in the Justice Court by filing a pauper's affidavit.

The County Court found that the tenant was only required

to pay his portion into the registry of the court, which in this

case was zero. The result was that the tenant was allowed to stay
on the premises without my client receiving any rent during the

pendency of the appeal. I cannot believe that this outcome was

intended by the rulemakers.

I would suggest that the rule be changed to require the

payment of the fair market value of the rent into the registry of

p9000916



Mr. Dorsaneo

Page 2

October 22, 1990

the court, with the terms of the rental agreement being merely

prima facie evidence of fair market value. I would appreciate your

consideration of these comments in your efforts to improve and

correct the rules.

Sincerely,

.
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TO: Judge Hecht

FROM: Bill Willis

RE: Forcible Detainer Rules

August 22, 1990

Judge Sandy Prindle called me this afternoon before I had a

chance to call him back. He had some additional matters as well as

the one he called about last week.

I

He has comments about two new paragraphs in Rule 534:

Paragraph b. requires the citation in J.P. court to be signed by

the clerk UNDER SEAL OF THE COURT or by the J.P. Judge Prindle says

J.P. courts don't have seals.

Paragraph c. directs that the citation tell the defendant "If

you or your attorney do not file a written answer..." but Judge

Prindle points out that you can plead orally in J.P. court, absent

a special requirement to plead in writing. E.g. Rule 525:

"The pleadings shall be oral except where otherwise specially

provided, but a brief statement thereof may be noted on the docket,

provided that after a case has been appealed and is docketed in a

county (or district) court a11- pleadings shall be reduced to

writing."

II

I
I
I
I
I
I

Back to our original problem of Rules 749a, 749b, 749c & 751.

I expressed the notion, as set out in my memo of the 17th,

that there was no intent to mess with the requirement of 749b that,

in order to stay in possession pending appeal, a tenant must pay

one rental period's rent into the registry within 5 days of filing

his pauper's affidavit (and thereby perfecting his appeal). The

pauper's affidavit must be filed within 5 days after judgment is

signed. Unless there is contest, that perfects the appeal and,

under 751, "When an appeal has been perfected, the justice shall

stay all further proceedings on the judgment,..." This would surely

include stay of any grant of a writ of possession, which may not be

issued before the 6th day after the date on which the judgment of

possession is rendered. Property Code 24.0061(b).

Judge Prindle is pleased that we really didn't create a

conflict, but he earnestly pleads that the Court say so in writing

ASAP to save confusion in FE&D cases. If you were to add a comment,

would it be a sentence added to the present comment to Rule 749c?

E.g. "To dispense with the appellate requirement of payment of any

rent into the court registry. The requirement of Rule 749b(l) to

retain possession is unchanged."

Pg000978
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MEMORANDUM

TO:

FROM:

DATE:

Judge Hecht

Bill Willis

August 17, 1990

RE: Revised Rules 749a, 749c and 751 -- Appeal of Forcible

Entry and Detainer Cases by a Pauper

I received a call from Judge Sandy Prindle, a J.P. in Tarrant

County and chair of the J.P. legislative committee yesterday.

I.

He is concerned that there is a conflict in these amended

rules between the requirement that a pauper tenant who is appealing

must, within 5 days of the date the tenant/appellant files his

pauper's affidavit, pay into the justice court registry one rental

period's rent [R. 749b(1)] and the new Rule 749c: "When an appeal

bond has been timely filed in conformity with Rule 749 or a

pauper's affidavit approved in conformity with Rule 749a, the

appeal shall be perfected," together with the language of the

Comment to 1990 change: "To dispense with the appellate

requirement of payment of any rent into the court registry." It

does not seem so to me. It seems to me that the change does

eliminate the rental payment as an element of perfecting the

appeal, but keeps the requirement of 749b that a stay in possession

pending appeal can be obtained only if the rental payment is made

within 5 days and is continued as due. Rule 751 pertains to

transfer of fund to county court on appeal and nothing more.

Have I correctly interpreted it?

II.

Note the next to the last line of the first paragraph of Rule

749a. Shouldn't it be "When a pauper's affidavit is timely

contested by the appellee, the justice shall hold a hearing and

rule on the matter within five days."? Only the appellee would be

contesting the affidavit.

pg000981
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Sincerely,

pg000983
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March 16, 1992

R. Michael Northrup

2120 Pacific Ave, Apt. 305

San Francisco, Ca. 94115

The Honorable Nathan L. Hecht

The Supreme Court of Texas

P.O. Box 12248

Austin, Tx. 78711

Re: Texas Rules of Civil and Appellate Procedure

Justice Hecht,

I recently started working for Matthew Bender in Oakland.

In connection with my job, I discovered some discrepancies in the

Texas Rules of Civil and Appellate Pr.ocedure. I am writing to

you since the rules fall within your purview. I understand that

the last set of amendments was supposed to eliminate references

to the old rules of civil procedure that are now incorporated

into the rules of appellate procedure. However, Tex. R. Civ. P.

75b refers to Rule 379. Rule 379, however, is now Tex. R. App.

P. 51(d).

I undeirstand that the last set of amendments were intended

to make the rules gender-neutral. However, I noticed that Tex.

R. App. P. 10 provides in part, "... if the judgment has been

reversed and remanded J= shall continue the cause on the docket

with its original file number for trial." It appears that, for

whatever reason, this rule was overlooked. Also Tex. R. App. P

13(k) provides in part: "... bg shall be entitled to file the

record in the court of appeals, and, if the decision of the court

of appeals is adverse to biM, an application for writ of error,

without making any deposit for costs. In all other proceedings

in which a cost deposit is required by this rule, a party unable

to pay such costs may make affidavit of 11j„g inability to do

In addition, I have discovered some apparent inconsistencies

in the appellate timetables. Tex. R. App. P. 41(a)(1) extends

the time for perfecting the appeal 1) if a timely motion for new

trial is filed in a,iury trial or 2) if a request for findings of

fact and conclusions of 'law is filed in a nonjury trial. Of

course the time for requesting the transcript and statement of

facts is dependent on the time of perfection. However, the time
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for filing the transcript and statement of facts may be extended
1) if a timely motion for new trial is filed, or 2) if a timely

motion to modify the judgment is filed, in a case tried with a

jury or 3) if a request for findings of fact and conclusions of

law is filed in a case tried without a jury. Clearly, the

difference is that in one case the filing of a motion to modify

extends the time while in the other case it apparently does not.

I would also note that Tex. R. App. P. -52(c)(11) suffers
from a similar problem. The time for filing a bill of exception
is unaffected by the filing of a motion to modify. Furthermore,

the time for filing a bill of exception is unaffected by the

filing of a request for findings of fact and conclusions of law
in a case tried without a,iury.

On a substantive level, I would comment that it is rather

odd that the rules provide that exhibits in the trial court must

be filed with the trial court clerk, see Tex. R. Civ. P. 75a, and
further that the trial court clerk is charged with preparing the
transcript, see Tex. R. App. P. 51(c). It is odd because in the
case of original exhibits, the court reporter is charged with
transmitting them to the court of appeals, see Tex. R. Civ. P.
75b, even though such exhibits are part of the transcript, Eige

Tex. R. App. P. 51(d). From a practical standpoint, I have no

objections, but from a theoretical standpoint, making original
exhibits part of the transcript while putting the court reporter

in charge of the exhibits, is incongruous with other rules

relating to the record.

I havei noted a few other similar discrepancies, and I am

compiling them to send in a later latter. `I will send those

along when I have had more time to put them together. I hope
this information has been of some assistance.

Sincerely,

R. Michael Northrup
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May 16, 1991

Mr. Richard A. Henderson

Attorney at Law

514 East Belknap

Fort Worth, Texas 76102

Dear Mr. Henderson,

This letter is a belated response to your troublesome

letters to me and to the Texas Supreme Court. I appreciate your

frustration about the pace of change and the expense of keeping

your library maintained. But I do not appreciate your suggestion

that there is some combination of influential persons who are

responsible. Perhaps the best way for me to respond is to

briefly and generally describe my role in rulemaking over the

past fifteen years.

The first occasion on which I became involved in the rule-

making process in Texas occurred in the mid-1970s. At that time,

due to several recent Supreme Court decisions, the special

remedies provisions of the Texas Rules of Civil Procedure

concerning attachment, garnishment and sequestration were

completely redone. This project was completed within a period of

months. It was necessary.

The next major project was in the field of discovery. Under

the direction and leadership of the then chairperson of the

Committee on the Administration of Justice, Luke Soules, the

Texas discovery rules, especially the rules concerning the scope

of discovery and sanctions were rewritten. This project occurred

over a period of approximately two years and involved the large

scale participation of many Texas lawyers at approximately twelve

meetings in Austin. I served as the unofficial reporter charged

with drafting responsibilities. At the time when this project

was begun, the Texas discovery rules were in sad shape. Despite

major revisions in 1958, 1970, 1973 and 1978, our rules were both

inscrutable, inconsistent, incoherent and uninformative. Change

was needed, as most everyone agreed.
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The third major project entailed the redrafting of the

procedural rules concerning venue. As you may recall, the Texas

General Venue statute was redrawn completely in May, 1983. Since

the new.statute contained virtually no clear procedural

information, it became necessary to fill in gaps in the statute

while redrafting the companion procedural rules. This was done

by a subcommittee of the COAJ under the leadership of Jack

Eisenberg, then chair of the committee. This project took about

two weeks because time limitations were pressing, given the

effective date of the new venue statute. Quite frankly, the

venue rules were promulgated by the Court before we were

completely finished drafting them. But change was needed and,

with some minor adjustments, the rules have held up fairly well

despite some current uncertainties. In this connection, anyone

familiar with prior venue law knows that there are fewer, not

more, uncertainties.

The next major project in which I played a central role

was in developing the Texas Rules of Appellate Procedure. I was

appointed as the reporter on this project by the Texas Supreme

Court, the Court of Criminal Appeals, and various committees of

the Texas Legislature. A special committee chaired by Chief

Justice Clarence Guittard was formed to develop a body of rules

for both civil and criminal cases. This project took many more

meetings in Austin over approximately a one year period. As you

may imagine, it also required hundreds of hours of uncompensated

work. Fortunately, the project's end product was well-received

by both the bench and bar. Again, a good job was done,

minimizing problems and erasing much unfairness and many

uncertainties.

As far as the overall rule making process is concerned, in

1987 the Court also decided to redraft the rules concerning the

court's charge to mandate broad-form submission. This project

was chaired by Professor J. Hadley Edgar, although he cannot be

held solely accountable for any shortcomings. Although we are

clearly not finished in our transition from one form of jury

charge to another, the work that has been done has been necessary

and salutary. If it troubles you that there are new

uncertainties, you should recognize that interpretive problems

are inherent when a major shift in practice and policy occurs.

The rules cannot be perfected until change is complete, but this

does not mean that we should have no rules until then. In some

respects, rule making aids development.

As you can see, virtually all of these major projects were

spawned by new legal developments or law changes from the

Legislature or from elsewhere. Certainly, I had no significant

part in causing others to decide that these changes were needed.

I did attempt to lend my drafting expertise to each project and I

believe that the rules are better for it.

2
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As you also know, a number of other changes have been made

in the rules of procedure during the past fifteen years.

Virtually all of these changes had their genesis in court

decisions and the suggestions of members of the bench and bar,

including some suggestions, made by me. A cursory review of the

Supreme Court Advisory Committee's "agendas" will show that the

Court receives hundreds of suggestions annually. These are

processed by the Court's committee and the Administration of

Justice Committee of the State Bar of Texas. Virtually all of

these changes have been warranted and have improved the practice.

Some have not been needed or wise or well drawn. But that is

inevitable.

Much more could be said about rulemaking in Texas from 1940

to the present day, but not in this epistle. I will say,

however, that many leading legal citizens have contributed a

great deal of time, effort and money in a largely selfless and

highly professional manner. There are many heroes and virtually

no villains. I have been privileged to work along side my

personal heroes in these endeavors. I have some pride in our

accomplishments and a very clear conscience. I hope you can now

appreciate why I consider that your assumptions about my

influence are misguided as well as insulting.

Sincerely,

William V. Dorsaneo, III

WVD/sn

cc: Luther H. Soules, III

Honorable Nathan L. Hecht

3
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Mr. William V. Dorsaneo III

3315 Daniels

Dallas, Texas 75275-0116

September 24,

RE: Committee on State Appellate Rules

Procedural Problems with Non-Jury Practice/

Findings of Fact & Conclusions of Law

Dear Bill:

Your letter of September 17, 1991 jogged my memory that you

had requested a summarization of procedural problems resulting

from the 1990 rule amendments concerning the mechanics of post-

judgment steps concerning findings of facts and conclusions of

1. The time frame to take steps in connection with obtaining

finding of facts and conclusions of law now necessarily varies

from case to case under the 1990 rule amendments. Only the

initial time period to make the original request for

findings/conclusions runs from the date the judgment is signed.

(See attached flowsheet I have prepared to graphically illustrate

the current timeframes.) Subsequent steps, such as filing a

reminder or a request for additional or amended filings, is

calculated from the date of the prior "triggering act'!. For

example, a party might make a request for findings of fact and

conclusions of law the day following the signing of the. final

judgment, even though the party could have timely made that

request up to twenty days following the signing of the final

judgment. While the trial judge is allowed twenty days from the

date of the original request to make the findings, assume the

trial judge makes the findings the next day, i.e. day two

following the signing of the original judgment. The party who

wishes to request any amended or additional findings must do so

no later than 10 days of the trial judge's filing of the original

findings. In this example, the request for additional/amended

findings would be due by day 12 following the signing of the

original judgment! I believe this is a needless trap for the

practicing bar. In other instances where appellate steps are

required post-judgment, i.e. the filing of a motion for new

trial, a motion to modify judgment, a cost bond, the filing of

the record, etc., all the governing deadlines run from the date

the judgment is signed. I believe the better practice would be

to amend civil rules 296-298 so that the deadlines contained

therein each run from the date the judgment is signed.
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2. The rules now provide that a timely (and I assume proper)

request for findings of fact and conclusions of law in a bench

trial will operate to extend the appellate timetable for

perfecting the appeal and filing the record, in the same manner

as a timely motion for new trial would in a jury case, (i.e. cost

bond or its equivalent is not due until 90 days following the

signing of a final judgment, the record 120 days). However,

there is no rule provision that the timely filing of a request

for findings of fact and conclusions of law extends the plenary

authority of the trial court. As you know rule 329b provides for

an extension of the trial court's plenary power if a timely

motion for new trial is filed. While I conceptually agree that

there is a distinction which would support extending plenary

power when a motion for new trial is timely filed but not

extending it when only a timely request for findings of fact and

conclusions of law is filed, I wonder if this isn't also an

unnecessary trap. It is my opinion that either civil rule 329b

should be changed to extend plenary power by a timely filing of a

request for findings/conclusions or make clear in the comments to

rule 329b that it does not.

3. Neither civil rule 306a or appellate rule 5 envision a time

period of less than 20 days to support necessary extensions that

may arise concerning the obtaining of findings of fact so vital

to the success of the appeal. Assume out of town counsel

representing the unsuccessful defendant, files a proposed

judgment and proposed findings of fact/conclusions of law

following the court's oral pronouncement of judgment.

Thereafter, counsel makes repeated requests via the phone as to

whether the trial court has signed the proposed judgment and/or

findings. After obtaining repeated assurances from the clerk

that these had not been signed, counsel discovers the trial judge

had in fact signed both nineteen days ago. Because twenty days

had not expired from the date the judgment had been signed, rule

306a does not apply. Nevertheless, the ten day period which runs

from the date the judgment was signed to seek additional or

amended findings/conclusions has run. If there is no change in

rule 298 that would allow computation of time to file amended

filings/conclusions from the date the judgment is signed (ex. "up

to forty days after the judgment is signed"), then rule 306a

should be amended to extend the time to begin computation of the

time to file additional or amended findings/conclusions, in the

situation where a party does not receive notice or knowledge that

the original findings have been filed by the court.

4. As noted in comment two above, the rules now provide that a

timely request for findings of fact and conclusions of law in a

bench trial will operate to extend the appellate timetable in the

same manner as a timely motion for new trial filed in a jury

trial would. I assume that to benefit from this provision, the

matter must be such that a request for findings of

fact/conclusions is proper at all! The caselaw seems to

generally suggest that findings are proper only following an

evidentiary proceeding. (Even then in the case of interlocutory
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appeals, findings are discretionary with the court.) If a

litigant following the entry of summary judgment were to timely

request findings of fact and conclusions of law, and then file a

reminder timely, nevertheless it would seem there would be no

extension of the appellate timetable, (i.e. time to perfect by

filing a bond, etc.) as this is not a proper instance to seek

findings from the court. If this is the case, the comment to

appellate rule 41 (bond) as well as appellate rule 54 (record)

should state that only a proper request for findings/conclusions

will operate to extend the timeframe for taking each of these

steps.

5. Appellate rule 40(a)(4), which provides the time period for

a,litigant to file a notice of limitation of appeal in an attempt

to narrow the scope of appeal or force an opponent to file a

cross-appeal, has no provision for extension when a litigant has

timely and properly requested findings of fact/conclusions from

the trial curt. Logically, a party wold review the court's

findings/conclusions to determine the basis on which they might

appeal. Accordingly, I suggest that 40(a)(6) be amended to

include a provision to extend the time to file a notice of

limitation on appeal if a timely request for findings/conclusions

is filed.

I hope that these comments will be helpful to the ongoing

efforts of the committee. If it would be useful to draft

proposed amendments, please let me know and I would be happy to

do so. In the interim, should you have any questions or wish to

further discuss these concerns, please give me a call.

Regards,

Elaine.A. Carison

Professor of Law

EAC:cs

Attachment

cc: Honorable Nathan Hecht

Honorable Clarence A. Guittard

Ms. Sarah B. Duncan

Mr. R. Brent Cooper

Ms. Ruth Kollman

Prof. Elizabeth Thornberg

Mr. Ron Goronson
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TO: SUPREME COURT ADVISORY COMMITTEE

FROM: Subcommittee on Rules 15 to 165

meeting were as follows:

AUSTIN

SAN ANTONIO

DALLAS

LONDON

ZURICH

LOS ANGELES

At our subcommittee meeting held on January 8, 1990,
we considered (i) the various comments made at the public
hearing held on November 30, 1989 addressing the proposed
changes in the Texas Rules of Civil Procedure, (ii) the written
suggestions and comments of attorneys forwarded to our

subcommittee, and (iii) additional proposals for rule changes.
The persons participating in the meeting were David Beck, Pat
Beard, and Elaine Carlson. The conclusions reached at the

17. Section 51.803(a) of the Government Code. This
rule says that the "Supreme Court shall adopt rules and

regulations to regulate the use of electronic copying devices
for filing in the courts." The subcommittee is of the
unanimous view that filing with courts by electronic means
should not be adopted at the present time. The rationale is
that we should wait to determine the experience of electronic

filings between lawyers to determine the extent, if any, of the

problems. Also, courts are not yet presently equipped to

handle such filings.
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Hon. Nathan L. Hecht

Justice, Supreme Court of Texas

P. 0. Box 12248

Austin, TX 78711

Dear Justice Hecht:

^

In addition to the above comments regarding proposed rule

amendments, we have the following comments concerning changes we
feel should be made to the existing rules and matters which we

feel should be addressed in the rules:

In addition to the above rules, we would like

to suggest that the higher Courts adopt a

rule regarding filings made by fax machine.

For your reference, we have enclosed our

internal rule regarding this Court's policy

on fax f il ings .

Also, what about bankruptcy cases? A rule
requiring the Court of Appeals to abate the

appeal if any party to the appeal files a

petition for bankruptcy might be helpful.

Our present procedure is to abate the entire

appeal for administrative purposes and allow

reinstatement of the whole appeal when the

stay has been lifted. We find that abating

the entire case has worked much better than
a piecemeal abatement as to one or two

parties only.

In addition, we would like to see the Court
of Criminal Appeals adopt rules regarding
appeals by the State. I. e. , timetables,
etc.

Also any procedural rules presently contained
in the Code of Criminal Procedure should be
written as rules in the Rules of Appellate
Procedure. I.e. 44.45(d)9.

DEPUTY CLERK

CATHY WILBORN

P9Q00994
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Buddy Luce

October 2, 1989

Mr. Luther H. Soules

Chairman, Supreme Court Advisory
3Committee

10th Floor, NCNB Texas Plaza

175 East Houston

San Antonio, Texas 78205

_-
^

Dear Mr. Soules:

Over the last few months, I have had several discussions with

Justice Linda Thomas concerning the need for Rules of Civil

Procedure which address sanctionable behavior at the Court of

Appeals and Supreme Court level. Specifically, I believe there is

a need for Rules with would permit motions for sanctions to be

filed either at the Court of Appeals and Supreme Court level or at

the trial court level while appeals are pending to address behavior

such as parties and/or attorneys communicating directly with the

•Courts without notice to the opposing side. It is my understanding

that, at this point, there are no rules which-permit motions for

sanctions to be filed in the appellate courts, nor does this trial

court have the, power to hear such a motion while an appeal is

pending. Speaking from personal experience, this situation is not

only frustrating, but certainly is difficult to explain to a client

who believes their case is being harmed by behavior of an opposing

party, which simply would not be tolerated at the trial court

level.

I have spoken with several attorneys who practice family law

in the Dallas County area and everyone I have spoken to believes

that this is a problem that needs to be addressed. I would

appreciate any consideration you and your Committee may be able to

give to this matter and am certainly willing to volunteer my time

to work on Rule amendments directed rowards this issue.
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Mr. Luther H. Soules

October 2, 1989

Page Two

Thank you very much for your cooperation.

cc: Honorable Linda Thomas

Mr. Kenneth Fuller

Mr. Harry Tindall

t
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Hon. Nathan L. Hecht

Justice, Supreme Court of Texas

P. 0. Box 12248

Austin, TX 78711

Dear Justice Hecht:

In addition to the above comments regarding proposed rule

amendments, we have the following comments concerning changes we
feel should be made to the existing rules and matters which we

feel should be addressed in the rules:

Pg000998
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CLERK

Il'STICES FAX:(512/4Ci3-1365

uly 14, 1993

Sincerely,
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Mr. Luther H. Soules, III

Soules & Wallace (P.C.)

Republic of Texas Plaza, 10th Floor

175 East Houston Street

San Antonio, Texas 78205-2230

Re: Proposed Texas Rule of Appellate Procedure

on Sealing Court Records

Dear Luke:

PROPOSED TEXAS RULE OF APPELLATE PROCEDURE 4(h)

All final opinions, including concurring and dissenting

opinions, as well as all orders made during the pendency of cases

are specifically made public information, subject to public access

and inspection, and shall never be sealed. All other records,

including applications, motions, briefs, and exhibits, filed with

any Texas Court of Appeals, the Texas Court of Criminal Appeals,

or the Supreme Court of Texas are subject to Texas Rule of Civil

Procedure 76a, provided, however, that all evidence offered in

connection with a sealing motion shall be by affidavit.
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February 22, 1990

In accordance with your request, I am forwarding a copy of
this proposal to each member of the Texas Supreme Court Rules
Advisory Committee. Please let me know if I may be of any further
assistance.

Best regards,

Thomas S. Leatherbury

cc: Members of the Texas Supreme

Court Rules Advisory Committee
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Sincerely,
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(713) 655-2716
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Nonreceipt of Notice of Appeak-Rule 4(a)(6)

Language is added to Rule 4(a)(6) to provide a
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Justice Nathan Hecht

supreme Court of Texas
15th at Colorado
Austin, Texas 78711

RE: September 1990 Amendment to Tax. R. App. P. 5(b)(5).

Dear Judge Hecht:

Yesterday eveninq, while preparing a presentation on the new
appellate rules for my firm's monthly litigation luncheon, I
noticed that the 1990 amendment to Tax. R. App. P. s(b)(s), settinq
out the requirement that a trial court find speci!ically the date
a party receives knovled9e of rendition of judgment, is not
accompanied by a parallel amendment to Tex. R. Civ. P. 306a(4).

Although I have not looked at this in any great detail, my

impression is that this is a mistake. Tax. R. App. P. 5(b)(1-5),
(c) and (d) are virtually word-for-word the same as the sever
aubdivisions within Tax. R. Civ. P. 306a. Soth rules deal with the

oomputation of time for post-trial and appellate doacllines.

Amending Tex. R. App. P. 5(b)(5) without a parallel amendment in
Tex. R. Civ. P. 306a(4), might give rise to some uninter.ded.
conf us ion .

if this is a mistake, it has the potential for creating some
aia jor difficulties. A party seeki;..g to aet aside a aummary or
default judqment on the ground of late notice could reaaonably rely
upon Tex. R. Civ. D. 306a, which appears to set out the procedures
for a hearinq and proof of such a motion. If the attorney does not
happen to know that an additional proof requireaeent, i.e., a
specific fact finding by the judge on date of aotual notice, is
required by the Rules of Appellate Procedure, that attorney could
very well be placed in a position of following the Rules of Civil
Procedure to the letter at trial, yet finding the appeal b"d by
failure to secure a specific raot finding under Tax. R. App^^ S.
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June 27, 1990

Page 2

I understand that this is not the best time to bring up a
question of this sort. The Court probably can no longer meet the
60-day notice requirement for making a fu.:ther rule change in the

current round, even if it so desired. I felt, however, that it was

a matter I should bring to your attention. I would have no
objection to your passing this letter aionq to appropriate members
of the Supreme Court Advisory Committee.

..

James M. Paulsen
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Board Certified Civil Appellate Law

Texas Board of Legal Specialintion

Re: Appellate Rules

Justice Nathan L. Hecht

Texas Supreme Court

P. o. Box 12248

Austin, Texas 78711

Dear Justice Hecht:

February 6, 1992

Buddy Hanby and I chair a Rules Committee for the Appellate

Practice Section of the State Bar. There are a number of changes

in the appellate rules that have been suggested by various members

of the section. One suggest we have heard a number of times, and

one that I believe deserves serious attention, pertains to the

manner in which the appellate record is transmitted to the

appellate court. There is a general feeling among many of our

members that the Federal system of processing and transferring the

appellate record is far superior and considerably more efficient

than our present State system.

I am writing to ask you two questions:

(1) What committee is presently responsible for changes in
the appellate rules; and

(2 Has the Federal system proposal I just mentioned received
any attention recently?

Obviously if the committee has considered this matter recently

and rejected it, there would be no point in our pursuing it.

pg001019
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Page 2
February 6, 1992

Re: Appellate Rules

Thank you for your assistance. I look forward to seeing you

at the next judicial conference.

Sincerely,

Richard N. Countiss

RNC:esg

cc: Mr. Clinard Buddy Hanby

Essmyer & Hanby

4300 Scotland Street

Houston, Texas 77007-7328
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DEPUTY CLERK

TENTH FLOOR

511•888-0416

Hon. Nathan L. Hecht

Austin, TX 78711

Dear Justice Hecht:

In addition to the above comments regarding proposed rule

amendments, we have the following comments concerning changes we
feel should be made to the existing rules and matters which we

feel should be addressed in the rules:

Often we receive questions about whose duty

it is to, prepare the exhibits for

transmission to the appellant court -- the

court reporter or the trial court clerk.

This would be cleared up by a specific rule.

Pg001016
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512•888-0416

I

Hon. Nathan L. Hecht

Justice, Supreme Court of Texas

P. 0. Box 12248

Austin, TX 78711

I
I
I
I

Dear Justice Hecht: ,

In addition to the above comments regarding proposed rule
amendments, we have the following comments concerning changes we

feel should be made to the existing rules and matters which we

feel should be addressed in the rules:

Rule 12. Ref erences in this rule should be to the

district not Supreme Judicial District.

I

I
I
I
I
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TENTH FLOOR

NUECES COUNTY COURTHOUSE

CORPUS CHRISTI. TEXAS 78401

Bon. Nathan L. Hecht

Justice, Supreme Court of Texas

P. 0. Box 12248

Austin, TX 78711

512-888-0416

Dear Justice Hecht:

I
I
I
I
I
I
I
I

In addition to the above comments regarding proposed rule
amendments, we have the following comments concerning changes we

feel should be made to the existing rules and matters which we

feel should be addressed in the rules:

Rule 13(i). The clerk should be able to decline to file

the record, etc. AND (not or) the Court

should be able to dismiss.

^
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Hon. Nathan L. Hecht

Justice, Supreme Court of

P. 0. Box 12248

Austin, TX 78711

Dear Justice Hecht:

Texas

512-888-0416

In addition to the above comments regarding proposed rule

amendments, we have the following comments concerning changes we
feel should be made to the existing rules and matters which we

feel should be addressed in the rules:

This rule allows for a cause requiring
immediate action to be taken to the nearest
court of appeals. However, once a cause is

taken to the nearest court, does that court
have any power to issue a writ to a judge
outside its district?

Is the nearest court of appeals acting as

itself or as the original court of appeals?

The only appendix attached to the rules
pursuant to R51(c) and 53(h) governs criminal
cases only. More and more, we are receiving
requests about the proper way to prepare a
transcript and statement of facts in a civil
case. When the Supreme Court repealed the
predecessor rules to 51(c) and 53(h), it was

unclear whether the orders issued pursuant to
those rules were also repealed. Upon inquiry

to the S upr eme Court about the si tua ti on, we
were told new orders would issue. As of yet,
we have not been informed as to the decision
by the Supreme Court.

Pg001019
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209 West 14th Street

Austin, Texas 78701
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Sincerely,
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October 5, 1993

Re: Appellate Rules--Amicus Briefs

/Mr. Luther H. Soules, III

SOULES & WALLACE, A P.C.

Two Republic Bank Plaza

175 E. Houston Street

10th Floor

San Antonio, Texas 78205-2230

Mr. J. Shelby Sharpe

SHARPE, BATES & SPURLOCK, A P.C.

^ 2400 Team Bank Building

500 Throckmorton Street

Fort Worth, Texas 76102

Gentlemen:

I am writing to each of you because your committees are

concerned with change and revision to the Rules of Procedure. I am

increasingly concerned by the abuse of the amicus curiae rules in

appellate matters. More and more special interest groups are

filing amicus curiae briefs in an attempt to overwhelm any litigant

who takes a position contrary to the particular special interest.

Most of these briefs are filed at the last minute when there

is insufficient time to respond to them before oral argument.

Also, most make no attempt at an objective discussion of the law

(which is what an amicus curiae brief is supposed to do).

I suggest that the following changes in the amicus curiae

rules should be considered:

I

Pg001025A
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Page 2

October 5, 1993

Re: Appellate Rules--Amicus Briefs

(1) Place a time limit on filing of amicus curiae briefs. A

limitation of something like sixty days after the appellee's brief

is filed seems to me to be a fair time frame.

I

I
I

Amicus Brief, demonstrating in the motion why the brief should be

allowed.

(3) Require the amicus curiae to serve everyone with the

brief. I have discovered several that were filed in my cases but

never sent to me.

(4) Do not allow the amicus curiae to file more than one

brief. Several times I have gotten into a word war with an amicus

curiae. After I filed a response to the brief, it filed a reply

brief, and then I filed a reply to the reply, etc., etc.

I
I

I
In any event, I would appreciate the attention of your

committee to the matter. It is a real problem and needs a

solution.

Call me if you have any question.

Sincerely,

RNC:esg

Richard N. Countiss

I
I
I
I
I
I
I
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(214) 692-2626

January 7, 1991

Luther H. Soules, III

Soules & Wallace

Tenth Floor, Republic of Texas Plaza

175 East Houston Street

San Antonio, Texas 78205-2230

Re: TRAP 40

Dear Luke:

I am taking the liberty of placing the attached letter

from Brian P. Sanford concerning TRAP 40 on my own agenda as

chair of the appellate rules' subcommittee.

Best regards,

WVD/sn

Attachment

William V. Dorsaneo, III

Pg001026
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BRIAN P. SANFORD, P.C.

ATTORNEY AND COUNSELOR

TAE FORUM

4006 BELTLINE ROAD

TELECOPY : 214/716-1660
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Hon. Nathan L. Hecht

Justice, Supreme Court of Texas

P. 0. Box 12248
Austin, TX 78711

Dear Justice Hecht:

312•888-0416

In addition to the above comments regarding proposed rule

amendments, we have the following comments concerning changes we
feel should be made to the existing rules and matters which we

feel should be addressed in the rules:

^P

Rule 40(a)(3)(E). The last sentence should read: "If no written

signed order is is made on the contest ...
"
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TENTH FLOOR

NUECES COUNTY COURTHOUSE

CORPUS CHRISTI. TEXAS 78401

Hon. Nathan L. Hecht

Justice, Supreme Court

P. 0. Box 12248
Austin, TX 78711

Dear Justice Hecht:

DEPUTY CLERK

512-888-0416

In addition to the above comments regarding proposed rule
amendments, we have the following comments concerning changes we

feel should be made to the existing rules and matters which we

feel should be addressed in the rules:

I
I
I
I
I

w
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TENTH FLOOR

NUECES COUNTY COURTHOUSE

CORPUS CHRISTI. TEXAS 78401

^
^
I .

I
M

Hon. Nathan L. Hecht

Justice, Supreme Court of Texas

P. 0. Box 12248

Austin, TX 78711

Dear Justice Hecht:

512•888-0416

In addition to the above comments regarding proposed rule
amendments, we have the following comments concerning changes we
feel should be made to the existing rules and matters which we

feel should be addressed in the rules:

77-+P -
This rule should specifically state whether

the time limit required in ordinary appeals
to file a motion for extension of time to

file a perfecting instrument or the record is

required to be followed in this rule.

Pg001038



TENTH FLOOR

NUECES COUNTY COURTHOUSE

CORPUS CHRISTI. TEXAS 78401

Hon. Nathan L. Hecht

Justice, Supreme Court of Texas

P. 0. Box 12248

Austin, TX 78711

Dear Justice Hecht:

512-888-0416

In addition to the above comments regarding proposed rule
amendments, we have the following comments concerning changes we
feel should be made to the existing rules and matters which we

feel should be addressed in the rules:

Does this rule really mean that an appellate
court may modify its decision after issuing a
mandate, other than to correct clerical
errors?

00750
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TENTH FLOOR

NUECES COUNTY COURTHOUSE

CORPUS CHRISTI. TEXAS 78401

Hon. Nathan L. Hecht

Justice, Supreme Court

P. 0. Box 12248

Austin, TX 78711

Dear Justice Hecht:

512•888-0416

In addition to the above comments regarding proposed rule

amendments, we have the following comments concerning changes we
feel should be made to the existing rules and matters which we

feel should be addressed in the rules:

00751
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Hon. Nathan L. Hecht

Justice, Supreme Court of Texas

P. 0. Box 12248

Austin, TX 78711

512-888-0416

I
I
I
I
I

Dear Justice Hecht:

In addition to the above comments regarding proposed rule

amendments, we have the following comments concerning changes we
feel should be made to the existing rules and matters which we

feel should be addressed in the rules:
I
M

Rule 46(e). This rule should also include making
arrangements for payments to the trial
c l erks,

I
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I
I
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rACSIMILE (214) 757-4612

November 30, 1989

Justice Nathan L. Hecht

Supreme Court of Texas

Rules Advisory Committee

P.O. Box 12248

Austin, Texas 78711

Re: Tex. R. App. P. 48

To The Committee:

KYLE KUTCN

PETER L. SR[W(R

In response to the Court's invitation in the November, 1989 issue of

the Texas Bar Journal, the following suggestion regarding the Rules

of Appellate Procedure is presented. Rule 48 of the Texas Rules of

Appellate Procedure allows an Appellant to "deposit cash or a nego-

tiable obligation of the government of the United States of America

or any agency thereof" in lieu of filing a,cost bond. This portion

of the Rule is commendable and should be retained. However, the rule

goes on to state that "with leave of Court" an Appellant may "deposit

a negotiable obligation of any bank or savings and loan association

chartered by the government of the United States of America or any

state thereof . . . .".

My question is: Why is it necessary to obtain leave of court in this

instance? The trial courts of this state have better things to do

than to worry about whether party's check is going to bounce or

whether their bank is solvent at the moment. Further, it is most

inconvenient for an Appellant to file this motion and obtain an order

granting same when something which is as good as cash, such as a

cashiers check, is presented.

I submit that there are better ways to protect the trial court's

interest in being reimbursed for its costs. For example, if the nego-

tiable obligation tendered for some reason fails, the Appellant could

be given 10 days in which to tender a new obligation or face dismissal

of his appeal with prejudice. Such a provision could be applied for

uQ753
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Justice Nathan L. Hecht

Page Two

November 30, 1989

any obligation, and such would greatly shorten Rule 48. For that

matter, Rule 48 could be conveniently made a part of Rule 46(a)

regarding the cost bond thereby furthering the Court's mission of

simplifying the Rules.

Sincerely,

SMEAD, ANDERSON, WILCOX AND DUNN

Former Briefing Attorney,

Texas Supreme Court

1987-88 term

dl
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Sincerely,
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June 15, 1993

The Honorable Thomas R. Phillips

Chief Justice

The Supreme Court of Texas

P. 0. Box 12248

Austin, Texas 78711

Dear Chief Justice Phillips:

I was glad to hear your talk at the University of Texas.

Appellate Practice Conference last week, and Jane and I certainly

enjoyed the opportunity to see your new offices during the open
house on Friday. I understand that the Court is now reviewing

appellate rules and will probably make some changes.

I would strongly urge a reconsideration of T.R.A.P. 51. I

told the lawyers at the Conference on Thursday that I thought

Rule 51 was the very worst of all the appellate rules. I find it

hard to believe that when we have appellate lawyers who know what

the issues will be on appeal and who make $200 per hour, we place

the responsibility for deciding what will be in a transcript upon

a clerk making $200 a week who has no idea what the issues will

be on appeal. Rule 51(a) says the transcript shall include "the

live pleadings" but with many cases involving cross-actions,

third-party claims and special appearances, how is a clerk to

know what are the live pleadings?

Last week I reviewed a transcript which contained a motion

for change of venue and an order overruling the motion, and a

motion for continuance and an order overruling the motion.

Certainly the appellate attorney knew if those motions and orders

would be raised on appeal. The clerk did not. I am now

reviewing a summary judgment case in which the transcript

contains more than 300 pages of medical records which have

absolutely nothing to do with any issue on appeal. Last month

Justice Larsen wrote an opinion in a case with eleven amended

petitions in the transcript and only the last one was necessary

for the appeal.

pg002097
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The Honorable Thomas R. Phillips

June 15, 1993

Page 2

Certainly Rule 51(b) permits the attorneys to designate what

should be in the transcript, but it is not required. I urge that

the Rule be changed to make the provisions of Rule 51(b)

MANDATORY. The members of your Court see the same transcripts we

do and they must be aware of the problem as it now exists. I

first voiced this complaint in a concurring opinion in Texas

Employers' Insurance Association v. Btodghill, 570 S.W.2d 398 at

402. I attach a copy of an opinion this Court issued last month

and which is still pending on motion for rehearing. Please note

footnote 1 on page 3 of the opinion and footnote 8 on page 17 of

the opinion.

Surely we can do better!

Max N. Osborn

MNO: st
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July 14, 1993

Sincerely,

Pg001049
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El Paso TX 79901-2421

Sincerely,
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TENTH FLOOR

NUECES COUNTY COURTHOUSE

CORPUS CHRISTI. TEXAS 78401

Hon. Nathan L. Hecht

Justice, Supreme Court of Texas

P. 0. Box 12248

Austin, TX 78711

Dear Justice Hecht:

DEPUTY CLERK

CATHY WILBORN

512-888-0416

In addition to the above comments regarding proposed rule
amendments, we have the following comments concerning changes we

feel should be made to the existing rules and matters which we
feel should be addressed in the rules:

In criminal cases, the clerk is req erui to
retain a duplicate of the transcript for use
by the parties with permission of the court.
The rule should specify which court. I.e.
trial court or appellate court.
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Houston, Texas 77002
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Hon. Nathan L. Hecht

Justice, Supreme Court of Texas

P. 0. Box 12248

Austin, TX 78711

Dear Justice Hecht:

DEPUTY CLERK

CATHY WILBORN

512•888-0416

In addition to the above comments regarding proposed rule

amendments, we have the following comments concerning changes we
feel should be made to the existing rules and matters which we

feel should be addressed in the rules:

_-r-e-A-P
Rule 54(c).

This rule should also include a requirement
to reasonably explain any delay in the
request required by rule 51(b).
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Sincerely,
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Hon. Nathan L. Hecht

Justice, Supreme Court of

P. 0. Box 12248

Austin, TX 78711

Dear Justice Hecht:

DEPUTY CLERK

CATHY WILBORN

512-888-0416

In addition to the above comments regarding proposed rule

amendments, we have the following comments concerning changes we

feel should be made to the existing rules and matters which.. we..

f eel should be addressed in the rules:

Pg001069
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TENTH FLOOR

NUECES COUNTY COURTHOUSE

CORPUS CHRISTI. TEXAS 78401

Justice, Supreme Court of Texas

P. 0. Box 12248

Austin, TX 78711

512•888-0416

Dear Justice Hecht:

I
I

I
I

I
I
I
I
I

In addition to the above comments regarding proposed rule

amendments, we have the following comments concerning changes we
feel should be made to the existing rules and matters which we

feel should be addressed in the rules:

This rule should provide for the disposit.ion

of all papers in all cases, with reference to

the appropriate statutes governing

disposition of exhibits, etc.

Pq001070
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TENTH FLOOR

NUECES COUNTY COURTHOUSE

CORPUS CHRISTI. TEXAS 78401

Hon. Nathan L. Hecht

Justice, Supreme Court of Texas
P. 0. Box 12248
Austin, TX 78711

Dear Justice Hecht:

i
DEPUTY CLERK

CATHY WILBOR

512-888-0416

^
I
i
I

In addition to the above comments regarding proposed rule
amendments, we have the following comments concerning changes we
feel should be made to the existing rules and matters which we
feel should be addressed in the rules:

Rule 72(i) When an extension of time is requested for
the filing of the transcript, the facts
relied upon to reasonably explain the need

for an extension must be supported by the
affidavit of the trial clerk. This

requirement should be added to this rule.
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December 26, 1990

Re: Supreme Court Advisory Committee
-------------------------------------

Mr. Luther H. Soules III

Soules & Wallace

175 E. Houston Street, 10th Floor

San Antonio, Texas 78205-2230

Mr. Russell H. McMains

McMains & Constant

One Shoreline Plaza

South Tower, Suite 2600

Corpus Christi, Texas 78470

Mr. Michael A. Hatchell

The Ramey Firm

500 First Place, Fifth Floor

Tyler, Texas 75710-0629

Gentlemen:

DALLAS

LOS ANGELES

I attach a memorandum prepared by Ben Taylor of my

office regarding amended Texas Rule of Appellate Procedure
74(a).

I told you so!

RT/sp

Attachment

Sincerely yours,

Roget Townsend
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FULBRIGHT & JAWORSKI

1301 McKinney

Houston, Texas

MEMORANDUM

I
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TO: Roger Townsend

appellant not filed because
it fails to list all
parties' addresses

---------------------------------

DATE: December 18, 1990

I spoke by phone today with Mary Jane Duarte, deputy
clerk for the Thirteenth Court of Appeals. The court
"received" our brief today and will mail back to us a date-
stamped copy so indicating. The clerk is also sending us,
however, a postcard indicating that our brief is not in
compliance with Texas Rule of Appellate Procedure 74(a), as
amended effective September 1, 1990: Interpreting the amended

rule, the Court has apparently instructed its clerk to require
appellants to list names and addresses of all the parties,
even though the rule only requires the clerk to "properly
notify the parties ... or their counsel" of the judgment and
all orders of the court of appeals.

According to Ms. Duarte, attorneys have repeatedly
pointed out to the clerk's office that frequently the record
will not reflect the addresses of all parties and/or there may

be a lot of parties represented by one counsel of record.
Ms. Duarte says her office has brought this problem to the
Court's attention; nonetheless, the Court wants all parties'
addresses listed. The Court also wants copies of its judgment
and orders sent to all parties and their counsel as well.

Ms. Duarte assured me that, notwithstanding the
language of the postcard we will receive, we will only need to

file substitute pages i and ii. Ms. Duarte also said some

attorneys have satisfied the Court by reciting that diligent
efforts have been made and they were unable to obtain the
addresses of all parties to the trial court's final judgment.

While the Court's intentions may be good, it is

applying a stupid rule with unnecessary strictness and also
imposing an unwarranted burden both on appellate counsel and
the clerk. I suppose we can get addresses for Tesoro and its
individual members somehow, and I have drafted a letter along

Pg001076
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Memo to Roger Townsend

December 18, 1990

Page 2

the lines you suggested (see attached). Separately, I wonder
if Mr. McMains might somehow be able to get the Court to
reconsider its unforgivable position on this matter.

Just think how bad this would have been in the
Izaguirre case, with a widow and twelve kids living who knows
where and whose addresses are not in the record. I hate to

seem like I'm venting my spleen, but I just get thoroughly

frustrated with new rule 74(a) and the Thirteenth Court of
Appeals. Those people think it's an honest to God privilege to
file a brief with their Court. At least now we have a more

understanding clerk in Ms. Wilborn and her deputy, Mary Jane
Duarte. The new rule and the Court are the problems now.

Ben

/tcm
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TENTH FLOOR

NUECES COUNTY COURTHOUSE

CORPUS CHRISTI. TEXAS 78401
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Hon. Nathan L. Hecht

Justice, Supreme Court of Texas

P. 0. Box 12248

Austin, TX 78711

Dear Justice Hecht:

512-888-0416

In addition to the above comments regarding proposed rule

amendments, we have the following comments concerning changes we

f eel should be made to the existing rules and matters which we

feel should be addressed in the rules:

"^/^ - --- -

Rule 74. Should refer to judicial district not Supreme

Judicial District.

I
Pg001078
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Eon. Nathan L. Hecht

Justice, Supreme Court of

P. 0. Box 12248

Austin, TX 78711

Dear Justice Hecht:

In addi

Texas

514•888-0416

above comments regarding proposed rule

we have the following comments concerning changes we
be made to the existing rules and matters whi.ch..we.

be addressed in the rules:

A party to the appeal desiring oral argument
shall make request therefor at the time he

f iles his brief in the case by noting on the
front riaht-hand corner of his brief that he
is reauestina oral argument. This addition
states the specific place to request the oral

argument, as opposed to letters, cards,
notes, etc. that are kept in files away from
the briefs. Also the court should be able to
advance both civil and criminal cases for
submission without oral argument where oral

argument would not materially. aid the court.

Also the time limit for notice to the parties
should be changed from 21 days to 2 weeks so
that the notice provisions concerning
argument and no argument cases is the same.
See Rule 77.

Pg001079
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20, 1993

Sincerely,

^ •^'
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27, 1989

10th Floor
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April 22, 1991

Mr. Luther H. Soules III
Soules & Wallace

Attorneys-at-Law

Tenth Floor

Republic of Texas Plaza

175 East Houston Street

San Antonio, Texas 78205-2230

3

Re: TRAP 84 and 182(b)

I
I
I
I
I
I
I

Dear Luke:

Effective September 1, 1990 the Court amended Rule 182(b) to

allow the Court to award an appropriate amount as damages for

delay. Prior to that time it read the same way as TRAP 84.

However, TRAP 84 was not amended. Is there some reason why the

Court would have a different way of awarding the amount as

damages for delay for the Supreme Court than the courts of

appeals or was the failure to modify TRAP 84 in line with 182(b)

an oversight?

Sincerely,

JHE/nt

J. Hadley Q3digar
Robert H. an Professor of Law

pg001088
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April 22, 1991

Mr. Luther H. Soules III

Soules & Wallace

Attorneys-at-Law

Tenth Floor

Republic of Texas Plaza

175 East Houston Street

San Antonio, Texas 78205-2230

Re: TRAP 84 and 182(b)

Dear Luke:

Effective September 1, 1990 the Court amended Rule 182(b) to
allow the Court to award an appropriate amount as damages for
delay. Prior to that time it read the same way as TRAP 84.
However, TRAP 84 was not amended. Is there some reason why the
Court would have a different way of awarding the amount as
damages for delay for the Supreme Court than the courts of
appeals or was the failure to modify TRAP 84 in line with 182(b)
an oversight?

Sincerely,

J. Hadley ar

Robert H. an Professor of Law

JHE/nt
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Staff Aoarney

Tekphooe:(512)463-1733

July 13, 1993
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Sincerely,

Fg001091

I
I

I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I



I
I
I
I
I
I
I
I

I

I
I
I
I
I
I
I
I
I

Hon. Nathan L. Hecht

Justice, Supreme Court of

P. 0. Box 12248

Austin, TX 78711

Dear Justice Hecht:

Texas

512-888-0416

In addition to the above comments regarding proposed rule

amendments, we have the following comments concerning changes we
feel should be made to the existing rules and matters which. we

feel should be addressed in the rules:

The time limit for issuing a mandate should
be increased to allow for the filing deadline

of a motion for rehearing in the higher

courts to elapse. In most instances within

15 days after receipt by the clerk of the
order of the Supreme Court denying writ, we
have not yet received the record back from

the higher court. Therefore, we should be

allowed to wait for the return of the record
until we issue our mandate.

Once a mandate issues, a court of appeals
should not be able to vacate, modify, correct

or reform its judgment unless it is to

correct a clerical error.

Pg001092
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TENTH FLOOR

NUECES COUNTY COURTHOUSE

CORPUS CHRISTI. TEXAS 78401

Hon. Nathan L. Hecht

Justice, Supreme Court of Texas
P. 0. Box 12248

Austin, TX 78711

Dear Justice Hecht:

512•888•0416

In addition to the above comments regarding proposed rule

amendments, we have the following comments concerning changes we
feel should be made to the existing rules and matters which..we
feel should be addressed in the rules:

87(b)(1). It is not necessary for the trial clerk to
acknowledge receipt of the mandate to this
Court. Also it is not necessary for the
sheriff to notify us when the mandate has
been carried out and executed. We would
suggest that this language be deleted.
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Eon. Nathan L. Hecht

Justice, Supreme Court of Texas

P. 0. Box 12248

Austin, TX 78711

Dear Justice Hecht:

In addition to the above comments regarding proposed rule
amendments, we have the following comments concerning changes we
feel should be made to the existing rules and matters which we

feel should be addressed in the rules:

7-te"

Rule 88. This rule should allow the appellate court to
collect costs after issuance of a mandate
also.

The appendix should apply to both civil and
criminal cases and should delete references

to supreme judicial district and to appellant
and the state . It should read appellant and
appellee since the State is now allowed to
appeal. Also the thickness of each volume of
the transcript should be set forth.
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FAX:(512)463-1365

1.

2.

3.

Sincerely,

Pg001102
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19 October 1990

Mr. Luther H. Soules

Ten Floor, Republic of Texas Plaza

175 East Houst St ton ree ,^. ^v ^

San Antonio Texas 78205-2230 l- ', L ^

Dear Mr. Soulas:

At Baylor Law School Reunion last Friday, Chief Justice Bob Thomas

of the Waco Court of Appeals gave me your name during our
discussion of Rule 90, TRAP.

Twice recently we have been the victim of an unpublished opinion by

the Dallas Court of Appeals. The word "victim" is used because the

opinions were not published but did modify or alter existing law.

Justice Thomas said that you are on one of the advisory committees

to the Supreme Court on appellate rules.

If you need-a good example of the evils of the rule, consider the

case of Armstrong v. Judge Fite Company :-,

On 19 September 1990, the Supreme Court denied our application for

writ of error from a Dallas Court of Appeals opinion which refused

to apply the rule of integration of writings to a management

contract with a real estate broker and the earnest money contract

which embodied the lease of the property that the broker was to
manage. The Dallas Court in an opinion by Justice Warren Whitham

found that the rule was inapplicable because our client could not

show that the defendant relied upon or was a party to the earnest

money contract (which the broker signed through his agent and had

to rely upon to determine the amount of the rent and its

commission, name of the lessee, date the rent was due, etc.) The

opinion cited Parks u Frankfurt, 476 S.W.2d 717 for the rule, but the

case makes no reference to reliance or party status.

We moved for rehearing of the 19 September 1990 denial and also for

publication of the unpublished opinion. Yesterday we learned that

the Supreme Court overruled both motions without opinion.

Apparently the amendment authorizing motions for publication means
nothing. As Justice Thomas commented, the rule barring citation of

unpublished opinions may encourage the Supreme Court to give less

scrutiny to applications for writ from unpublished opinions. A

motion to publish may have been intended to and should promote a
strong second look.

In our case, the Supreme Court has persisted in the denial in spite

of its opinion in Sun Marine Terminals, Inc., v. Artoc Bank and 7Yus4 Limiteet

pq001104
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which was issued on 6 September 1990, and which we found in the

digest pamphlet and sought leave to cite after our motion for

rehearing was filed. In Sun Marine, Justice Hecht, writing for the

Court, explained that a determination of whether Uni owed Sun for

services rendered at the time payment was demanded on a letter of

credit could not be determined solely by the letter of credit but

required examination of the agreement between Uni and Sun. The

opinion did not cite the rule of integration but it clearly shows

reliance and party status are not required before a court may

examine a second document to determine the obligations or rights of

a litigant.

In short, the amendment allowing motions to publish appears to be

a meaningless procedure which does not promote closer scrutiny of

unpublished opinions. What is clear is that the Supreme Court is

content to allow the "components" of reliance and party status

imposed upon our client by the Dallas court to apply only to our

client and not to other litigants.

All this is said, of course, in the firm conviction that we have

rightly determined the applicable law!

You may have collected many, more glaring examples of the

fundamental unfairness of Rule 90. If so, please share them with

me. As recommended by Charles Herring, Jr., in "The Tomb of the

Unknown Precedent", The Texas Lawyer, the rule barring citation needs

to be changed. The rule will be changed when the evils of "secret
law" become widely known.

Sincerely yours,

JACKSOTI, JACKSON VING & KINDRED

7

Gloria A. Jacks

GAJ:hs

Pg001105
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Court of Appeals

Second Court of Appeals District
The Courthouse

Fort Worth, Texas 76196

817/334-1900

November 20, 1989

Justice Nathan L. Hecht
P. 0. Box 12248

Austin, Texas 78711

Dear Judge Hecht:

910

Please present the following comment regarding a proposed
amendment to Texas Rules of Appellate Procedure, Rule 120, to the
Supreme Court meeting on November 30, 1989, the present rule and
suggested amendments being as follows:

I
I
I

I
I
I
I
I

(d) Action on Petition. If the court is of the
tentative opinion that the wiit 6-he-ul^l isalle [relator is
entitled to the relief sought,] the court will [issue
the writ], set the amount of bond, order relator

released and schedule the petition for oral argument.

Otherwise, the court shall deny the writ without further
hearing.

(g) Order of Court. If after hearing oral argument, the
court determines that ,
[relator should be dicharged from custody,] it shall
enter an order to that effect. Otherwise, the court
shall remand relator to custody and direct the clerk to
issue an order of committment. If relator is not

available for return to custody, pursuant to the order
of committment, the court may declare the bond to be

f or f ei ted .

In most original proceedings in appellate courts, the

issuance of-the writ is the vehicle by which relief is granted to
the relator at the conclusion of the proceedings. In habeas
corpus, however, the issuance of the writ must occur as the
initial act of the court and prior to the court's hearing the

matter upon oral argument and determination if the relator is
entitled to be discharged from custody. In fact, the court does
not arquire jurisdiction over the person of the relator until it
causes the writ to issue or its issuance is waived by the
respondent. See Ex arte Alderete, 203 S.W. 763, (Tex.Crim.
App. 1918).

Pg001106



Even a casual inspection of the only substantive statutes

defining the writ, prescribing its form, and delineating the
court's duties when presented with an application for relief,

reveals that the court cannot be of the "tenative opinion that the

writ should issue" referred to in Rule 120(d). The court is
required to issue the writ without delay or deny the application.
ee Code of Criminal Procedure, art. 11.01 et seq.

As to Rule 120(g), it is submitted that, after hearing the
matter, it is inappropriate for the court to determine "that the

writ should be granted" since the writ should already have been
granted in order to initiate the proceedings. By definition, the
writ is "an order issued by a court or judge . . . directed to any
one having a person in his custody . . . commanding him to produce
such person . . . and show why he is in custody or under
restraint." (C.C.P. art. 11.01)

In summary, the relief requested by the relator in a habeas
corpus proceeding is always two-fold, the first part of which

prays for the writ to issue to determine lawfulness of custody,
and the second part being a prayer for discharge from custody. By

comparison, the granting of leave to file petition for writ of
mandamus equates to the issuance of the writ of habeas corpus
because those acts are necessary to the exercise of jurisdiction.

Simil arly, after hearing, the issuance or denial of the writ of
mandamus equates with the final decision in habeas corpus, either
to discharge the relator or to remand him to custody. It is

submitted that the amendments above suggested take into account

the basic difference in the two types of original proceedings.

Fred Fick

Pg001107
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(713) 547-2017

1600 SMITH STREET SUITE 3700

HOUSTON, TEXAS 77002-3445

May 1, 1992

Luther Soules
Soules & Wallace A P.C.

901 MoPac Expwy. So., Suite 315

Austin, Texas 78746

AUSTIN

DALLAS

This is to propose a clarification in Tex. R. App. P.

121(b) - the mandamus rule subsection concerning service.

A problem arises when taking an original proceeding to the

supreme court after it has been ruled on by the court of

appeals. Because the proceeding is an original proceeding, the

court of-appeals does not forward the record. The quandary for

the movant is whether to again copy and serve all parties with

the record. With multi-party-cases and large records, this can

be very expensive and burdensome.

RE: Supreme Court Advisory Committee

Dear Luke:

My suggestion is:

(b) .Service. Relator shall promptly serve upon

respondent and each real party in interest a copy

of the motion, petition, brief, and record. In a

supreme court proceedina, if an original

proceeding has already been considered by a court

of aoneals, service of the record shall include

an index of those documents previously served

finm the court of appeals proceeding and any new

documents upon which relator relies that have not

previously been served.

(Suggested addition underlined.)

Pg001110
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Luther Soules

May 1, 1992

Page 2

Thank you for considering this problem.

Sincerely,

_
^rineber toL

h-37101
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August 15, 1990

Mr. Luther Soules III

Soules & Wallace

Republic of Texas Plaza, 10th Floor

175 East Houston Street

San Antonio, Texas 78205-2230

Tex. R. App. P. 121(a)(3)

Dear Luke:

The above rule requires that three (3) copies of a mandamus
motion, petition, and brief are to be filed in the court of
appeals while T.R.A.P. 74(i) requires six (6) copies of a brief
for an ordinary appeal. When we amended T.R.A.P. 74(i) to
require six copies, did we forget about the number of copies on
mandamus or was this a conscious decision?

It appears to me that the reason for requiring six copies
for an ordinary appeal would apply equally to mandamus.

J. Hadley Edgar

Robert H. Bean Professor of Law

JHE:lw
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Sincerely,
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March 26, 1991

Mr. John T. Adams

Clerk

The Supreme Court of Texas

P. 0. Box 12248

Austin, Texas 78711

Dear Mr. Adams:

6V5

Confirming my telephone conversation'with you yesterday,

please furnish me a copy of any Appellate rules, pro-

cedures or written directions of the Supreme Court which

were in existance on or before November 9, 1990 which

address the "technical" requirement for applications for

writ of error.

I am not asking about published rules of appellate

procedure as appear in the 1991 special pamphlet by

West Publishing as to existing rules. For example, under

Section 9 of Rules of.Appellate Procedure, Rule 131 (i)

specifically addresses the fifty page requirement of

applications. Is there anything that the Supreme Court

has ever published as to what a page is or what kind of

type would be acceptable?

If any such rules, directions, procedures, etc. are avail-

able, please furnish a certified copy and I will promptly-

mail you the required fee for this information.

Thank you for your kind help.

Very truly yours,

JHH/jo
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M E M O R A N D U M

September 9, 1991

MEMO TO: Justice Cook

Justice Hecht

IN TURN

SUBJECT: Request for Rule

FROM: John Adams, Clerk

------------------------------- -------------------------------

Our office receives calls on a daily basis from attorneys who want

to know if we require briefs to be bound and if so, what color the
cover should be. We tell them that there is no rule covering

these, but the Clerk's office prefers that if bound, that the cover

not be black, dark blue or red nor plastic. Our reason.for this,

is that we use red ink for our filing stamps to distinguish them

from the print on the page, and the red does not show up on the

colors mentioned and does not stick to plastic. Additionally, it

takes extra time to file when we have to turn back the covers

before we can apply the file stamps.

We would appreciate a rule in the next change that specifies the

Court's preference on binding, binding material and color. It
would also be helpful if the fees that the Court has approved, were

somehow incorporated into the rules, since we still receive many

filings without the required fees.

PgO41118
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Sincerely,
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For future TRAP amendments:

Sarah Duncan, (512) 829-4511 (long distance], is revising a

procedural manual, and wanted something she could cite to show why

TRAP 211 "Extraordinary Matters" and TRAP 213 "Postconviction

Applications for Writs of Habeas Corpus" which both appear in

"Section Sixteen: Direct Appeals and Extraordinary Matters

including Post Conviction Applications for Writ of Habeas Corpus",

do not apply to civil habeas corpus, mandamus and other

extraordinary writs. She apparently felt it was not enough to cite

the existence of TRAP 120 "Habeas Corpus in Civil Cases, TRAP 121

"Mandamus, Prohibition and Injunction in Civil Cases" and TRAP 122

"Orders of the Supreme Court on Petition for Mandamus, Habeas

Corpus, and Prohibition" in "Section Eight: Original Proceedings."

While she understood that the TRAP 120 et seq. governed civil

cases, she felt that nothing precluded people from thinking that

TRAP 211 requirements, including its specific description of

internal administrative handling, could be tacked on to TRAP 120 et

seq. requirements. She felt that the two rules were not

necessarily inconsistent. She mentioned that she had discussed

some similar problem with Judge Clinton before the rule changes.

So, to avoid causing problems to the literal-minded, perhaps the

headings to the various sections of the rules should be amended to

make unmistakeably clear which rules apply to which court.

(P.S.: Note the use of two alternative spellings of

"postconviction" or "post conviction." )

1 Between TRAP 210 "Direct Appeal in Death Penalty Cases" and

TRAP 214 "Review of Certified State Criminal Law'Questions."

pg001122
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Sincerely,
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For future TRAP-amendments:

Sarah Duncan, (512) 829-4511 (long distance), is revising a

procedural nanual, and wanted something she could cite to show why

TRAP 211 "Extraordinary Matters" and TRAP 213 "Postconviction

Applications for Writs of Habeas Corpus" which both appear in
"Section Sixteen: Direct Appeals and Extraordinary Matters
including Post Conviction Applications for Writ of Habeas Corpus"'
do not apply to civil habeas corpus, mandamus and other
extraordinary writs. She apparently felt it was not enough to cite

the existence of TRAP 120 "Habeas Corpus in Civil Cases, TRAP 121

"Mandamus, Prohibition and Injunction in Civil Cases" and TRAP 122

"Orders of the Supreme Court on Petition for Mandamus, Habeas

Corpus, and Prohibition" in "Section Eight: Original Proceedings."

While she understood that the TRAP 120 et seq. governed civil

cases, she felt that nothing precluded people from thinking that

TRAP 211 requirements, including its specific description of

internal administrative handling, could be tacked on to TRAP 120 et
seq. requirements. She felt that the two rules were not
necessarily inconsistent. She mentioned that she had discussed

some similar problem with Judge Clinton before the rule changes.

So, to avoid causing problems to the literal-minded, perhaps the

headings to the various sections of the rules should be amended to

make unmistakeably clear which rules apply to which court.

[P.S.: Note the use of two alternative spellings of
"postconviction" or "post conviction." ]

1 Between TRAP 210 "Direct Appeal in Death Penalty Cases" and

TRAP 214 "Review of Certified State Criminal Law Questions."

Pg001124 ,



I

pg001125

I
I
I
I
I
I
I
I
I
I
I
I
I
I
I

. 1
I
I



I
I
I
I

I
I
I

I
I
I
I
I
I
I
I
I

I Pg001126

I



"

1.

2.

3.

Sincerely,
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CLERK

JOHN T

FAX.(S12)i63-1365

Sincerely,

Pg001128
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Scurry and Borden Counti

January 10, 1992

Mr. Luther Soules

Soules and Wallace

175 East Houston Street

10th Floor

San Antonio, Texas 78205-2203

Dear Mr. Soules,

Your committee on Local Rules of Court and possible changes in the

Rules of Civil Evidence and the Rules of Criminal Evidence has
solicited input from the Judges of Texas.

I would request that Rule 606(b) of the Rules of Criminal Evidence,

a copy of which is enclosed, be rewritten for clarification

purposes.

In my opinion this rule is, at best, ambiguous and at worst is

contradictory.

Thank you for your help.

Sincerely yours,

Gene L. Dulaney
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PETER S. CHAMBERLAIN

Attorney at Law

2808 Washington Street

P. 0. Box 828

Greenville, Texas 75403-0828

(903) 455-3644

November 3, 1992

Rules Committee

Supreme Court of Texas

P. O. Box 12248

Austin, TX 78711-2246

Re: TEX. R. CIV. EV. 510(d)(6)

Counselor's Psychological Records

Amendment Needed

Dear Sirs:

I believe that the recent case of Cheatham M. Rogers, 824

S. W. 2d 231 (Tex. App - Tyler 1992), concerning which see "Obtaining

Mental Health Records of Non-Parties Under Rule 510(d)(6)," 55 T^e .

g. 1. No. 10, p. 1081, is likely to cause terrible mischief in

cases in which expert assistance is needed. One dictum in it may

also create problems in many other domestic cases.

Many experts whose evidence may be useful in child custody and

related cases have themselves had psychological trauma, counseling,

analysis, therapy, or all of these. This fact is typically well

known to their university faculties and licensing bodies. M ost

professional experts used in child custody and child abuse cases

are issued degrees by institut'ions regulated by the State, and

licensed by the State, just as are attorneys. Whatever happened to

the TEX. CONST. Art. II separation of powers doctrine if the

appellate courts hold that the credibility of a professional

holding a valid degree and current State license is, inso facto,

"effectively impeached."

Representing a number of apparently sexually abused children,

I attended a recent CLE conference (credited on my current report)

at which it became clear that a large number of professionals

dealing with that dreadfully sensitive subject had "CLEP credits"

as victims, and therapy for the lasting consequences, before they

had academic training. I am afraid that the policies behind TEX.

HEALTH CODE - MENTAL HEALTH CODE §611.001, formerly TEX. REV. CIV.
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ISTAT. Art. 5561-h, and TEX. R. CIV. EV. 510, to further free

communication to mental health professionals, and to avoid
unwarranted invasions of personal privacy, will be frustrated by

this ruling.

Will you please tell me how to go get an expert on child

sexual abuse to donate, much less sell, her professional efforts,

on behalf of one of the many sexually and otherwise abused children

I represent from time to time, when the first thing the

perpetrator's lawyer is going to do is inquire into the most

intimate details of the expert's and her family's life? This
ruling will make it downright difficult to get any professional,

and certainly any professional who has, for whatever reason, ever

consulted with a psychotherapist, psychologist, or psychiatrist, to

testify in a matters involving child abuse and child sexual abuse,

especially where a professional, or someone close to them, may have

themselves suffered abuse. This ruling hands one more unfair

weapon to a child abuser.

Even more disturbing is the Tyler Court's expressed position,
in dictum, that:

"If . . . the counselor's expert opinion comes from one

who is impaired mentally or emotionally, she would be
effectively impeached by such evidence."

When I took evidence from the late Edmund M. Morgan, and in every

trial I have ever been in, the trial court and I were led to

believe that the jury, or the trier of fact, was supposed to decide

whether or not a witness was impeached or believed, based upon

consideration of all the evidence in that particular case. The

notion that the credibility of an expert or other witness "would be

effectively impeached", as a matter of law pronounced by an

appellate Court, "if the counselor . . is impaired ..

emotionally," imports into our law and procedure an endless inquiry

into the emotional condition of experts, of experts' professors,

and maybe of experts' licensing board members' analysts, and

appears to represent a substitution of judgment on credibility by

the trier of fact who heard that expert or other witness with a

fiat generalization. Our pattern jury instructions even leave the

weight to be given to prior felony convictions of a witness to the

jury "it [the jury decides] it does aid [that process]."

The late Dr. Carl Menninger, father of American psychiatry,

published a paper shortly before his death [of which I have only a
summary available at this moment] making a convincing case for the
proposition that well over Forty Percent (40%) of women and girls,
and over Twenty-Five Percent (25%) of boys and men, have bee::
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Rules Committee 12-22-92 Page 3

traumatized by sexual abuse, at home, as children. If this rule

stands, you are really going to open a lot of wounds, and we're

going to get into an endless discovery process in child abuse and

custody litigation--and also about one-fourth of other litigation

generally--not to mention elections for Sheriff, Legislator,

Governor, and for judges and Supreme-Court Justices. It would be

at least as logical to require Judges and Appellate Justices to

turn over their, and their family's, sexual and psychological

histories, so litigants can decide whether or not to move to

disqualify them, or voters whether to vote for or against them, as

to require, in the ordinary case, that a psychological expert's

personal and family psychological records be disclosed.

It would appear that fundamental privacy guarantees should at

least require a prima facie showing of good cause to believe that

an expert, or other witness, is unfairly biased or that their

competence or credibility is impaired, to justify this kind of

invasion into such personal and private matters; that a

particularized showing of good cause, plus an in camera review with

appropriate privacy safeguards, is the very minimum due process

before such deep-water fishing expedition is allowed, and that the

Tyler Court has now rendered it necessary that the Rules be

amended, and perhaps that the trial court give an instruction, make

clear that emotional trauma does not disqualify or impeach an

expert or other witness.

When I lobbied as far back as 1974 for what became TEX. REV.

CIV. STAT. ANN. Art. 5561-h, now TEX. MENTAL HEALTH CODE §611.011

et seq., members of the Legislature were shocked to learn that

Texas didn't already have protection of such fundamental privacy..

rights. One Legislator, who shall remain nameless, hastily joined

the bill, and an amendment I proposed to make clear that it covered

,group-therapy situations, when he realized that his girlfriend's

group members might be called, under earlier law, to testify about

what she had said about him, and about transactions between them,

in her group therapy process.

An expert or other witness' history as a child abuse victim

would only rarely be expected to constitute relevant or material

evidence under TEX: R: CIV. EV. 401 - 402. This is also a matter

in which:

"Although [allegedly or arguably] relevant, [it would

clearly appear that such] evidence may [and should] be

excluded if its probative value [whatever that would be, if

any] is substantially outweighed by the danger of unfair

prejudice, confusion of the issues, or misleading the jury,

.." TEX. R. CIV. EV. 403.
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I have spent much of the last year involved in litigation on

behalf of sexually abused children, in matters directly and

proximately related to that abuse, mostly pro bono. One

responsible elected official from whom I sought help and the

protection of the law for a child who had suffered head trauma,

loss of use of an ear and most use of an eye, sexual child abuse by

her father and others, and three years of diagnosed Post-Traumatic

Stress Syndrome, said:

"This is just a little 'BABY-DIDDLINQ' case and

I don't want to spend much time on it.,,

I have had my family's and my legally protected psychological

records stolen and urged in an effort to blackmail or disqualify me

as guardian ad litem in a child custody case. I have had where I

met my wife, and the professional expertise of the best man at our

wedding, inquired into in a deposition challenging my

representation, as guardian ad litem, of a child whose father

fabricated allegations of sexual abuse and tried unsuccessfully to

make his daughter repeat it. ironically, I have discussed having

received treatment for suicidal depression on television and

elsewhere, and many church film libraries and other resources have

copies.

I've been challenged as counsel for children as not being

detached and neutral on child abuse and child sexual abuse issues.

Even in the worst nightmare construction of TEX. R. CIV. PROC. 13

or TEX. R. PROF. COND. §3.08(a), etc., whatever my personal

training or other expertise, I'm not supgosed to be an expert in a

suit where I'm counsel, I'm supposed to be an advocate. And

neither I, nor the Court's appointed psychologist--nor the Court--

is supposed to be neutral, on the issue of child sexual abuse. I'm

against it, and I want experts, judges, and appellate justices, who

are against it.

Does this rule, or dictum, of per se impeachment of

credibility, extend to a child litigant shown to be a sexually

abused child who State officials knew for three years was suffering

from diagnosed Post-Traumatic Stress Syndrome--or to police

officers, jurors, magistrates, trial judges, or appellate justices?

My copy of the Mental Health Code would indicate that having

received treatment for a mental or emotional problem would not be

admissible on an issue of competence. Significantly, in Duckett y.

State, 797 S.W.2d 906, 192 (Tex. Cr. App. en banc 1990), construing

TEX. R. CRIM. EV. 704 which is essentially the same as TEX. R. CIV.

EV. 704, it was correctly pointed out that an expert could explain

why otherwise-impeaching inconsistent testimony of child sexual

Pg001145
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Rules Committee 12-22-92 Page 5

abuse victims was not impeaching but to be expected in such cases.

Do we now need experts to explain our expert witnesses' own

personal psychological charts?

Of course, if this ruling stands, maybe all witnesses,
certainly all experts in psychological or child-abuse matters--and
maybe all witnesses--should be asked Two (2) opening questions:

1. Have you had counseling?

2. If not, why not?

PSC:mtf

cc:
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NEW YORK

LOS ANGELES

February 28, 1990

Re: Proposed Changes to Texas Rules of

Civil Procedure 166b(3)(c) and 168

Chambers of the Hon. Nathan L. Hecht, Justice

Texas Supreme Court .

P. O. Box 12248 - Capitol Station

Austin, Texas 78711

(512) 463-1348

Dear Justice Hecht:

r

I

In mid-December, I attended a Houston Bar Association

function in which Chief Justice Phillips was the featured

speaker. The Chief Justice indicated the Court had received

some very good feedback from the Bar concerning the Court's

1990 changes to the Texas Rules of Civil Procedure. He

encouraged those attendees who had not responded to do so.

This letter is in response to that request. I addressed this

letter to you as I am told you are the 'Justice who- is

coordinating the changes for the Texas Rules of Civil Procedure.

I have three concerns I wish the Court to consider.

The first concern deals with the proper construction of what

constitutes a "written statement" under TEX. R. CIV.

P. 166b(3)(c)(ii). The second concern deals with a conflict

between TEX. R. EVID. 703--Basis of Opinion Testimony and TEX.

R. CIV. P. 168--Interrogatories to Parties. The third concern

is the need for a new rule that would permit a vocational..

rehabilitation expert to examine a party.

I
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February 28, 1990

Page 7

RULE 703 -- BASIS OF OPINION TESTIMONY

RULE 168 -- INTERROGATORIES TO PARTIES

There is a direct conflict between TEX. R. EVID. 703

and TEX. R. CIV. P. 168. The problem is whether an expert

witness may rely on hearsay in the form of interrogatory

answers filed by a non-adverse party. Please consider the
following hypothetical:

P sues D in tort. D sues T/P-D for
contribution and indemnity. T/P-D is one of

P's designated expert witnesses and a key

fact witness. D serves interrogatories upon

T/P-D. T/P-D's answers are favorable to P.

T/P-D dies without his deposition having

been taken. However, T/P-D's deposition was

twice scheduled and twice cancelled by D

long before T/P-D's death. Nevertheless, P

has an accident reconstruction expert who

interviewed the decedent several times. The

information P's expert obtains from T/P-D is

consistent with the physical evidence in the

case and the opinions of P's other experts,

and is of the type reasonably relied upon by

experts. Likewise, T/P-D's interrogatory

answers are also of a type reasonably relied

upon by experts. Further, suppose that at

the trial neither D nor T/P-D's estate read

T/P-D's answers to D's interrogatories. P

wants his expert to read to the jury T/P-D's

answers to D's interrogatories in P's case

against D. Can he do so?

Although this is an issue of first impression, P's
expert should be allowed to read T/P-D's answers to the jury.

The issue presents a conflict between TEX. R. CIV. P. 168,
which states that interrogatory answers may only be used

against an answering party, and TEX. R. EVID. 703, which states

that experts may rely on hearsay statements as a basis for

their opinion. Rule 168 should yield to Rule 703 for the
following reasons:

1. Rule 703 does not limit the form of hearsay upon which an

expert may rely;

2. The cases which construe Rule 703 allow experts to rely on

hearsay which is no more trustworthy than sworn

interrogatory answers;

0 4 I J O/ 0 4 1 4 0 Pg001198
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3. The categories of admissible hearsay should be

broadly, in accord with the courts' policy

construing Rule 703;

interpreted

of liberally

4. Rule 168's policy reasons do not apply to these facts; and

5. The proposed approach presents no inheren t procedural
difficulties, as demonstrated by the fact that

P. 33(b), the federal counterpart to TEX. R.

contains no such restriction on the use of

answers.

FED. R. CIV.

CIV. P. 168,

interrogatory

First, TEX. R. EVID. 703 simply provides that if facts

or data are "of a type reasonably relied upon by experts in the

particular field in forming opinions or inferences upon the

subject, the facts or data need not be admissible in
evidence." This language does not otherwise restrict the form

of admissible hearsay in any way. Nowhere does Rule 703
prohibit the use of sworn interrogatory answers.

Second, the cases which construe Rule 703 have

permitted experts to rely on hearsay that was no more

trustworthy than sworn interrogatory answers. Liptak v.

Pensabene, 736 S.W.2d 953, 957 (Tex. App.--Tyler 1987, no

writ); Sharpe v. Safway Scaffolding Co., 687 S.W.2d 386, 392

(Tex. App.--Houston [14th Dist.] 1985, no writ). In Liptak,

the expert testified about reasonable attorneys' fees. He

relied in part upon such hearsay as time sheets and discussions

with the attorney handling the case. In Sharpe, the expert

relied in part upon statements of witnesses who were at the

accident scene. Both Liptak and Sharpe permit P's expert

to rely upon hearsay information derived from his face-to-face

conversations with T/P-D.

Thus, in comparison with the hearsay relied upon in

Liptak and Sharpe, T/P-D's sworn interrogatory answers

have, if anything, a higher indicia of trustworthiness. The

answers are sworn. The answers are consistent with the

physical evidence in the case and the opinions of other

experts. Yet, interrogatory answers should not be

automatically admitted into evidence simply because they have a

higher indicia of trustworthiness. Nor should their use be

limited simply because they are not being used against the

answering party. On the contrary, interrogatory answers should

be treated just like all other out-of-court statements. C.

WRIGHT & A. MILLER, FEDERAL PRACTICE AND PROCEDURE § 2180 at

574 (1970). In other words, they should be subject to the same

hearsay exceptions as other out-of-court statements. See

id.

I
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Third, the categories of admissible hearsay should be

interpreted broadly. Both the Liptak and Sharpe courts
held that when the Texas Supreme Court adopted the Texas Rules

of Evidence, which became effective September 1, 1983, the

Supreme Court effectively overruled its more restrictive
holding in Moore v. Grantham.5' Thus, Liptak and
Sharpe liberally construe Rule 703 to permit an expert to

base his opinion entirely upon hearsay. See Liptak, 736
S.W.2d at 957; Sharpe, 687 S.W.2d at 392. If Rule 703 should

be liberally construed to allow an expert to rely entirely upon

hearsay, then the categories of available hearsay should also

be liberally construed. This furthers the purpose of Rule 703:
to remove technical barriers to the truth so that all
information which an expert relies upon comes into evidence.

The fourth reason Rule 168 should yield to Rule 703 is

because the policy reasons underlying Rule 168 do not apply to

these facts. While the case law does not clearly articulate
them, there appear to be two policy reasons for Rule 168's
limited use at trial. First, the Rule prevents admissions from

being used against any party except the party which made the

admissions. See Ford Motor Credit Co. v. Draper, 401 S.W.2d
848, 850 (Tex. Civ. App.--Texarkana 1966, no writ). Second, an

answering party should not be able to use self-serving answers

that were not subject to the hazards of cross-examination.
See Black v. Frank Paxton Lumber Co., 405 S.W.2d 412, 414
(Tex. Civ. App.--Dallas 1966, writ ref'd n.r.e.).

Neither reason applies here. P is not seeking to use
T/P-D's interrogatory answers as admissions against other
parties. Rather, P wants to show the jury that the events

observed by this deceased eyewitness are consistent with the

5' 599 S.W.2d 287 (Tex. 1980). In Moore, the Texas

Supreme Court said that expert opinion testimony based solely

on hearsay is inadmissible. 599 S.W.2d at 290. However, where
an expert relies in part upon hearsay and in part upon

statements that are properly in evidence, then the opinion

testimony is admissible.- Id. Under Moore, an' expert

witness's opinion must be based upon facts within the expert's

personal knowledge, or assumed from common or judicial
knowledge, or established by evidence." 599 S.W.2d at 290

(quoting Reed v. Barlow, 157 S.W.2d 933, 935 (Tex. Civ.

App.--San Antonio 1941, writ ref'd)). An expert's opinion "is

without value, and is inadmissible, if based upon facts and

circumstances claimed by him from ex parte statements of third

persons, and not established by legal evidence before a jury

trying the ultimate issues to which the opinion relates."
Moore, 599 S.W.2d at 290.

0 4 l 3 0/ 0 4 t 4 0
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physical evidence, which thereby corroborates and further
strengthens P's theory of the case. Moreover, D can hardly

complain about his inability to cross-examine T/P-D when it is

D who propounded the interrogatories. T/P-D could have hurt

D's case just as easily with the answers he might have given in

a timely taken deposition. Interrogatory answers are no more

self-serving than other types of statements.b'

Finally, the proposed approach presents no inherent

procedural difficulties for either the Texas Rules of Civil

Procedure or the Rules of Evidence. This, is demonstrated by

the fact that the Federal Rules of Civil Procedure do not

impose the restrictions of Rule 168. FED. R. CIV. P. 33(b)

states as follows:

(b) Scope; Use at Trial. Interroga-

tories may relate to any matters which can

be inquired into under Rule 26(b), and the

answers may be used to the extent permitted

by the rules of evidence.

Under the Federal Rules, an expert witness could read into

evidence the interrogatory answers of a non-adverse party.

Therefore, I recommend that TEX. R. CIV. P. 168 be amended to

state as follows:

2. Scope. Interrogatories may relate

to any matters which may be inquired into

under Rule 166b, and the answers may be

used to the extent permitted by the rules of

evidence....

In the event the Court is not comfortable in going as

far as FED. R. CIV. P. 33(b), then I recommend that TEX. R.

CIV. P. 168 be amended to state as follows:

2. Scope. Interrogatories ... may be

used only against the party answering the

interrogatories. However, if such

interrogatory answers would be otherwise

admissible under TEX. R. EVID. 703, then

Rule 703 shall control as to their

admissibility....

6' While D should not be allowed to argue a lack of the

right to cross-examine, the same cannot be said if this were a

multi-party case. Nevertheless, the trial court could

accommodate P's request and allay the concerns of other

defendants by giving the jury a limiting.instruction.

I
I
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new rules that will become effective this summer or later this

year. Please call or write if I may be of further assistance.

Very truly yours,

Stephen . Mendel

SAM/bao

0 4 1 3 O/ 0 4 1 4 0
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(817) 994-2 715

July 13, 1993

Hon. Tom Phillips, Chief Justice

Supreme Court of Texas

P. 0. Box 12428

Austin, Texas 78711

(917) 984-1790

Re: Conflict between Evid. Rule 902(10)

and Civ. Prac. & Rem. Code §18.001.

Dear Chief Justice:

Maybe I am stupid, There are plenty of reversals to prove that.

However, I have just encountered a problem to which I do not see a

solution: an affidavit which satisfies the form requirements of

both Evidence Rule 902 (10) and Civil Practice & Remedies Code

§18.001 yet was filed between 14 and 30 days before trial. The

rule makes the affidavit admissible if filed more than 14 days

before trial. The statute, however, requires that the affidavit be

on file 30 days before it is effective.

Should not these be the same? I can see splitting the baby and

saying that an affidavit filed say 21 days before trial is

admissible to prove the fact and amount of service but not its

reasonableness and necessity. But does that make sense? I would

suggest that, unless there is a good reason for the difference,

Rule 902 (10) be changed to 30 days. That would make it consistent

with the statute and with the time frame for supplementation of
discovery.

Thank you for your consideration of this inquiry. I hope that the

summer recess gives you an opportunity to get your batteries

recharged.

I
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Please read the following descriptions and respond to the
questions:

1. Rule 16. Pre-Trial Conferences; Scheduling; Management

Under Fed. R. Civ. P. 16 (b) (5) a district judge or a

magistrate judge would be required to issue the pre-trial order

as soon as practicable after meeting with the parties or

corresponding with the parties in some other manner, but in no

event more than 60 days after the appearance of a defendant.

The amendments to Fed. R. Civ. P. 16(c) would increase a

judge's discretion to impose limitations or restrictions on the

use of expert testimony under Fed. R. Evid 702.

The judge may issue an order disposing of claims or issues

under Fed. R. Civ. P. 56 if all the parties have had a

reasonable opportunity to discover and present material

pertinent to the disposition of those matters. The judge also

has increased discretion to implement methods of alternative

dispute resolution.

The judge is allowed to issue an order establishing a

reasonable limit on the length of time allowed for the

presentation of evidence or on the number of witnesses or

documents that may be presented by any one party.

The judge is entitled to issue an order directing a party

or parties to present evidence early in the trial with respect

to a manageable issue that could on the evidence be the basis

for a judgment of the matter of law entered pursuant to Fed. R.

Civ. P. 50(a) or a judgment on the partial findings pursuant to

Fed. R. Civ. P. 52(c).

Finally, judges are given more discretion to order separate

trials pursuant to Fed. R. Civ. P. 42(b) with respect to a

claim, counterclaim, cross-claim, or third party claim, or with

respect to any particular issue of fact arising in the case.

(a) Would you approve of such changes?

(b) Disapprove?

(c) COMMENTS:

49001156
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2. Rule 26. General Provisions Governina Discovery: Duty of
Disclosure

A. General Disclosures

Pursuant to Fed. R. Civ. P. 26(a), parties will be

required to disclose to every other party (i) the name and, if

known, the address and telephone number of each person

reasonably likely to have information that bears significantly

on the claims and defenses, identifying the subject of the

information; (ii) a general description, including the location

of all documents, data compilations, and tangible things in the

possession, custody, or control of the party that are

reasonably likely to bear significantly on the claims and

defenses; (iii) the computation of any category of damages

claimed by the disclosing party, making available for

inspection and copying, as under Fed. R. Civ. P. 34, the

documents or other evidentiary material on which such

computation is based, including materials bearing on the nature

and extent of injuries suffered; and (iv) the existence and

contents of any insurance agreement under which any person

carrying on an insurance business may be liable to set aside

part or all of a judgment which may be entered in the action or

to indemnify or reimburse for payments made to satisfy the

judgment, making available such agreement for inspection and

copying as under Fed. R. Civ. P. 34.

These disclosures must be made by the plaintiff within

30 days after the service of an answer to the complaint. by a

defendant within 30 days after serving its answer to the

complaint, and, in any event by any party that has appeared in

the case within 30 days after receiving from another party a

written demand for early disclosure accompanied by the

demanding party's disclosures.

Furthermore, parties are required to disclose to every

other party any evidence which the party may present at trial

pertaining to expert testimony under Fed. R. Civ. P. 702, 703,

or 705. The disclosure is to be in the form of a written

report signed by the witness that includes a complete statement

of all opinions to be expressed and the basis and reasons

therefor, the data or other information relied upon in forming

such opinions, and any exhibits to be used as a summary of or

support for such opinions, the qualifications of the witness, a

listing of any other cases in which the witnesses testified as

an expert at trial or in deposition within the proceeding 4

years. This disclosure is required to be made 60 days before

the date the case is scheduled for trial or has been directed

to be ready for trial and is subject to the duty of

supplementation. In lieu of providing a written report, a

- 2 -
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party may disclose the required information about its expert

witnesses through the depositions of those witnesses under Fed.

R. Civ. P. 30 commenced at least 90 days before such trial date.

(a) Would you approve of such changes?

B. Evidentiary Disclosures

In addition to the preceding required disclosures,

each party shall disclose to every other party the following

information regarding the evidence that the disclosing party

may present at trial other than solely for impeachment purposes:

(1) The name and, if not previously provided, the

address and telephone number of each witness, separately

identifying those whom the party expects to present and those

whom the party may call if need arises;

(2) The designation of those witnesses whose

testimony is expected to be presented by means of deposition

and, if not taken by stenographic means, a transcript of the

pertinent portions of such deposition testimony; and

(3) An appropriate identification of each document or

other exhibit, including summaries of other evidence,

separately identifying those that the party expects to offer

and those which the party may offer if the need arises. These

disclosures must be made at least 30 days before trial.

(a) Would you approve of such changes?

(b) Disapprove?

pg001158



C. Limitations on Discoverv

Under Fed. R. Civ. P. 26(b) (2) individual courts may

impose limitations on the number and length of depositions and

on the number of interrogatories that may be propounded by a

party in a case.

(a) Would you approve of such changes?

(b) Disapprove?

D. Signina of Disclosures

Any disclosure made pursuant to amended rule 26 must

be signed by either an attorney of record, if the party is

represented by that attorney, or by the party if that party is

not represented by an attorney. The signature of the attorney

or party constitutes a certification that (a) the signer has

read the disclosure and (b) to the best of the signer's

knowledge, information, and belief formed after a reasonable

inquiry, the disclosure is complete as of the time it was mad

(a) Would you approve of such changes?

(b) Disapprove?

- 4 -
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6. Rule 30 DeDositions Upon Oral Examination

Under Fed. R. Civ. P. 30(a), the proposed amendments would

reauire a partv to obtain leave of court to conduct a

deposition upon oral examination if the person to be examined

is confined in prison or if without the written stipulation of

the parties (i) a proposed deposition, if taken, would result

in more than ten depositions being taken under this rule or

Fed. R. Civ. P. 31 (Depositions Upon Written Questions) by the

plaintiffs, or by the defendants, or by third-party defendants;

(ii) the person to be examined already has been deposed in the

case; or (iii) the party seeks to take a deposition before the

time specified in Fed. R. Civ. P. 26(d) (as amended) (i.e.,

before making the required disclosures) unless the notice

contained a certification, with supporting facts, that the

person to be examined is expected to go out of the United

States and be unavailable for examination within the United

States unless the person's deposition is taken before

expiration of such period.

Pursuant to Fed. R. Civ. P. 30(d), unless otherwise

authorized by the court or agreed to by the parties,

examination of a deponent shall be limited to 8 hours.

Additional time shall be allowed by the court if needed for a

fair examination of the deponent, or if the deponent or another

party has impeded or delayed the examination. If the deponent

or another party has caused impediment, delay or other conduct

that frustrates the fair examination of deponent, a court may

impose upon the person or persons responsible therefor an

appropriate sanction, including the reasonable cost in attorney

fees incurred by any parties as a result thereof.

If requested by the deponent or a party before completion

of the deposition, the deponent shall have 30 days after being

notified by the officer that the transcript or recording is

available in which to review the transcript or recording and,

if there are changes in form or substance, to sign a statement

reciting such changes and the reasons given by the deponent for

making them.

Similar restrictions on the number of depositions and the

taking of depositions before the required disclosures under

Fed. R. Civ. P. 26 apply under Fed. R. Civ. P. 31 (Depositions

Upon Written Questions).

(a) Would you approve of such changes?

5
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(b) Disapprove?

0

( c ) COIrIIMENTS
: `T^ 0'4^^j "4' ,

^I
1 Le^-^

7. Rule 32. Use of Depositions in Court Proceedings

Fed R. Civ. P. 32 attempts to expand the use of depositions

in court proceedings by allowing a party to use the deposition

of a witness, whether or not a party, if the court finds that

the witness was deposed under Fed. R. Civ. P. 26(a) (2) (A) or is

a physician, dentist, or licensed psychologist who examined or

.treated a party whose physical or mental condition is in

controversy. Fed. R. Civ. P. 32 limits the use of a deposition

taken without leave of court pursuant to a notice under Fed. R.
Civ. P. 30(a)(2)(C). Such a deposition shall not be used

against the party who demonstrates that, when served with the

notice, it was unable through the exercise of diligence to

obtain counsel to represent it at the taking of the deposition;

nor shall a deposition be used against a party who, having

received less than 7 days notice of the deposition, has

promptly upon receiving such notice filed a motion for

protective order under Fed. R. Civ. P. 26 requesting that the

deposition be held at a different time or place and such motion
is still pending at the time the deposition is held.

(a) Would you approve of such changes?

(b) Disapprove?

8. Rule 33. Interroaatories of Parties

Without leave of court or written stipulation, any party

may serve upon any other party written interrogatories not

exceedina 15 in number -including all subparts to be answered by

the party served or if the party served is a public or private

corporation or a partnership or association or governmental

agency, by any officer or agent, who shall furnish such

information as is available to the party. Leave to serve

additional interrogatories shall be granted to the extent

I
I
I
I
I
I
I
I
I
I
I
I
I

I
I
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consistent with the principles of Fed. R. Civ. P. 26(b)(2)

without leave of court or written stipulation. Interrogatories

may be served only after the time specified in Fed. R. Civ. P.

26(d) (after complete disclosure). Under Fed. R. Civ. P. 33,

when objecting to an interrogatory, the objecting party must

state the reasons for objections with specificity and must

answer the interrogatory to the extent that the interrogatory

is not objectionable.

(a) Would you approve of such changes?

(b) Disapprove?

( c) COMMENTS: I aav^-^" ^ ^

9. Rule 37. Failure to Make Disclosure or Cooperate in

Discovery: Sanctions

Under Fed. R. Civ. P. 37 (a) (2), if a party fails to make a

disclosure required by Fed. R. Civ. P. 26(a), any other party

may move to compel disclosure and for aDproAriate sanctions.

The motion shall be accompanied by certification of the movant

that it has conferred with the party not making the disclosure

in a good faith effort to secure the disclosure without court

action. Fed. R. Civ. P. 37(a)(2)(B) requires a party that

moves the court to require a deponent to answer questions

propounded or submitted to that party under Fed. R. Civ. P. 30

or 31 to accompany the motion with certification by the movant

that it has conferred with the person or party failing to make

the discovery in a good faith effort to secure the information

or material without court action.

Under Fed. R. Civ. P. 37(c)(1), a party that without

substantial justification fails to disclose information as

required by Fed. R. Civ. P. 26 shall not, unless such failure

is harmless, be permitted to present as substantive evidence at

trial or on a motion, under Fed. R. Civ. P. 56, any evidence

not so disclosed, and, if such evidence is presented by an

adverse party, the adverse party shall be permitted to disclose

at the trial or hearing the fact of such failure to disclose.

In addition or in lieu thereof, the court, on motion after

affording an opportunity to be heard, may impose other

appropriate sanctions, which, in addition to requiring payment

of reasonable expenses including attorney's fees caused by the

- 7 - Pg001162
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failure, may preclude the party from conducting discovery and

may include any actions authorized under Fed. R. Civ. P. 37.

Under Fed. R. Civ. P. 37(d), a party may move the court to

sanction any other party that fails to respond to requested
discovery. Any motions specifying the failure to respond to

discovery must be accompanied by a certificate of the movant

that it has conferred with the party failing to answer or

respond in a good faith effort to obtain such answer or
response without court action.

(a) Would you approve of such changes?

(b) Disapprove?

10. Rule 43. Taking of Testimony

Under Fed. R. Civ. P. 43, subject to the right of cross-

examination, the court could permit or require that the direct

examination of a witness be presented in the form of an

affidavit complying with the requirements of Fed. R. Civ. P.

56(e) or by adoption of a written statement or report prepared

by the witness.

(a) Would you approve of such changes?

(b) Disapprove?

11. Rule 54. Judaments: Costs

Under Fed. R. Civ. P. 54(d)(2), claims for attorney's fees

and non-taxable expenses for services performed in connection

with proceedings in the district court or the court of appeals,

including fees sought under Fed. R. Civ. P. 11, 16, 26, 37, or

56 and under 28 U.S.C. S 1927, shall be made by motion unless

8
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the substantive law governing the action provides for the

recovery of such fees as an element of damages to be proved at

trial. Unless otherwise provided by statute or directed by the

court, the motion shall be filed and served within 14 days

after entry of judgment, shall specify the judgment and the

statute, rule, or other grounds entitling the moving party to

the award, and shall state the amount or provide a fair

estimate of the fees sought. If directed by the court, the

motion shall also disclose the terms of any agreement with

respect to fees to be paid for the services for which a claim

is made.

By local rule the court may establish (i) an appropriate

scale of rates of compensation by which the value of legal

services performed in the district is ordinarily to be

measured, and (ii) procedures by which issues relating to the

value of services are referred to taxing masters. In addition,

the court may refer issues relating to the value of services to

a special master under Fed. R. Civ. P. 53 without regard to the

provisions of subdivision (b) thereof and may refer a motion

for attorneys' fees to a magistrate judge under Fed. R. Civ. P.

72(b) as if a dispositive pretrial matter.

(a) Would you approve of such changes?

(b) Disapprove?

12. Rule 56. Summary Judgment

Under Fed. R. Civ. P. 56(a), a court may, without a trial,

enter summary iudgment with respect to a claim, counterclaim,

cross-claim, third party claim, or an issue substantially

affecting such a claim if a Darty is entitled thereto as a

matter of law because of facts not in genuine issue. In its

order granting summary judgment or by separate opinion, the

court shall recite the law and facts on which the judament is

based. Pursuant to Fed. R. Civ. P. 56(b), a fact is not in

genuine issue if it is stipulated or admitted by the parties

who may be adversely affected thereby or if, considering the

relevant admissible evidence shown to be available for

presentation at a trial, or a lack thereof, and the burden of

production or persuasion and standards applicable thereto, a

party would be entitled at trial to a iudament as a matter of

- 9 -
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law with resDect thereto under Fed. R. Civ. P. 50 fmotion for a

directed verdict and for judament notwithstanding the verdictl.

A party may move for summary judgment at any time after the

other parties to be affected thereby have made an appearance in

the case and have been afforded a reasonable opportunity to

discover relevant evidence pertinent thereto that is not in

their possession or under their control. Within 28 days after

the motion is served any other nartv may serve and file a

response thereto, except that the response shall be served and

filed within 14 days if the party has stipulated or admitted

the facts asserted not to be in genuine issue. The proposed
amendment to Fed. R. Civ. P. 56 also allows the court to

exercise discretion in directing the parties upon its own

initiative, to show cause within a reasonable period why

specified facts should not be treated as not in genuine issue

and why summary judgment based thereon sh9uld not be entered.

(a) Would you approve of such changes?

(b) Disapprove?

( c ) COMMENTS :

13. Rule 83. Rules by District Courts: Standing Orders

Under Fed. R. Civ. P. 83(b), with the approval of the

Judicial Conference of the United States, a district court may

adopt an experimental local rule inconsistent with the general

Federal Rules of Civil Procedure if the adopted rule is not

inconsistent with provisions of Title 28 of the United States

code and is limited in its period of effectiveness to 5 years

or less. The enforcement of local rules and any standing

orders promulgated pursuant to Fed. R. Civ. P. 83 shall be

enforced by the courts in a manner that protects all parties

against the forfeiture of substantial rights as a result of

negligent failures to comply with a requirement of form imposed

by such a local rule or standing order.

(a) Would you approve of such changes?.^

(b) Disapprove?

I
I
I
I
I
I
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14. Federal es o v' e e- J&. 7 02, e o s

Under Fed. R. Evid. 702, a court must find that (1)

scientific, technical or other specialized knowledge will

substantially assist the trier of fact to understand the

evidence or to determine a fact in issue, and (2) a witness is

qualified as an expert by knowledge, skill, experience,

training or education to provide such assistance, before the

court may permit the witness to testify thereto in the form of

an opinion or otherwise. Except with a leave of court for good

cause shown, the witness shall not testify on direct

examination in any civil action to any opinion or inference, or

reason or basis therefore, that has not been seasonably

disclosed as required by Fed. R. Civ. P. 26.

(a) Would you approve of such changes? ^

1. Magistrate Trials

Courts could install procedural mechanisms that would

further encourage civil litigants to consent to magistrate

trials. Two possible procedures to promote the use of

magistrates by civil litigants are: (1) for the Clerk's office

to send to the attorneys in each civil action, immediately

after an answer or other response of pleading has been filed, a

letter signed by all the district judges in the Western

District of Texas, describing in detail the availability and

nature of magistrate trials, and strongly encouraging the

litigants to opt for a magistrate trial, if that process is

appropriate for their particular case, and (2) for a magistrate

to conduct an initial docket call in each civil case, after the

filing of an answer or other responsive pleading, to ascertain

the status and nature of the litigation and to allow the

magistrate the opportunity to personally inform the litigants

- 11 - Pg001166
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of the magistrate-trial option and explain the possible
advantages of such a procedure. The proposed amendments to
Fed. R. Civ. P. 73 also are aimed at increasing the use of
magistrates to conduct civil trials.

(a) Would you approve of such changes?

(b) Disapprove?

,

„

C^\ cx/^

It -2. Ma trate Taking GuPleas

The magistrates could assume the responsibility for taking

guilty pleas (1) in all criminal cases, (2) in specific

categories of criminal cases, or (3) at least in criminal cases

in which a defendant files a written consent to such a
procedure.

( a) Would you approve of such changes?

(b) Disapprove?

(c) COMMENTS:

3. Expansion of Magistrate Staff

Magistrates could receive additional law clerks and
secretarial support in order to allow the magistrates to

dispose of more matters.

(a) Would you approve of such changes? ^
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(b) Disapprove?

(c) COMMENTS:

4. The Presentation at Trial of Testimony by Means of
Carefully Edited Videotape, Replacing in Whole or in Part
the Live Testimonv of Witnesses.

The district courts could encourage or require the use of

carefully edited videotape testimony at trial to replace live

testimony of witnesses.

(a) Would you approve of such changes?

(b) Disapprove?

?

5. U e of Videotape Technology to Replace Court Reporters and

Patier Transcripts.

Videotape technology could replace the court reporter and

the paper transcript. For example, one Kentucky state court

has eliminated the court reporter and paper transcripts and has

replaced them with videotape technology. The court uses a

voice-activated videotape system as the official record in

certain trials. The record is immediately available on appeal,

thereby eliminating long delays associated with producing paper

transcripts. On March 1, 1991, the United States District

Court for the Western District of Texas (Judge Edward C. Prado)

adopted a local rule for procedures to implement an

experimental project using video recording equipment to make

the official record of the court proceedings. During the two

year experimental phase, videotapes will serve as the official

record of court proceedings. No narrative of the proceedings

can be made a part of the record on appeal nor can transcripts

of the videotapes be included as part of the official record on

appeal.

(a) Would you approve of such changes?

pg001168
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(b) Disapprove?

(c) COMMENTS:

6. Visitina Judaes

Senior judges and district court judges from districts

where the case load is lighter than in the Western District of

Texas could be assigned to hold court in areas that have a

significant docket backlog.

(a) Would you approve of such changes?

(b) Disapprove?

(c) COMMENTS:

7. Masters

The use of judicially-appointed masters could be expanded

to assist with pre-trial motions and discovery matters, and to

resolve evidentiary disputes that arise during trial.

(c) COMMENTS:

8. Summarv Jury Trial

Summary jury trial is usually a court-annexed settlement

procedure. The idea is to show the litigants, in a relative

quick and inexpensive manner, how a jury probably would assess

Pg001169
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the strengths of their claims. The purpose of sJT is to

promote the settlement of cases where both sides have
uncertainty as to how a jury might perceive liability and

damages in the action.

A judge or magistrate conducts SJT in a court room

setting. SJT takes the form of an abbreviated trial. Counsel

for each party summarizes the party's position for

approximately 1 to 2 hours. Counsel may summarize testimony

and exhibits if counsel has personal knowledge of the testimony

and sufficient support for the admissibility of the exhibits.

At the conclusion of the case presentations, the jury receives

an abbreviated charge and retires to deliberate. The jury

either returns a consensus verdict or separate, individual

verdicts that list each jurors personal assessment of the

liability and damages. ,

(a) Would you approve of such changes? b

(b) Disapprove?

( c ) COM4IENTS :

9. Uniformity of Local Rules and Procedures

Local rules vary substantially among the federal

districts. Additionally, individual judges within the Western

District of Texas have different procedures and different forms

of pre-trial orders. Se^ Einhorn & Plaut, A Guide to the Local

Rules of Federal District Courts in Texas, 54 Tex. B.J. 604

(June 1991); Weir, Order in the Court: Rules of Federal

District Courts in Texas, 54 Tex. B.J. 610 (June 1991).

Sometimes this difference in procedures results in unnecessary

lawyer confusion. Increased uniformity of local rules and

procedures among the various federal courts might decrease

attorney research time spent to develop cases according to

varying procedures. Such uniformity also could reduce the

time-consuming disputes that arise solely because of counsel's

unfamiliarity with a court's imposed procedures.

(a) Would you approve of such changes? L
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(b) Disapprove?

( c ) COMMENTS :

10. Telescoping Expert Testimony

To shorten the time devoted to expert testimony, a court

could allow a party to eliminate most of the expert testimony

that provides the foundation for a party's damage reports and

would have the reports admitted directly into evidence without

a sponsoring trial witness. The opposing party then would have

an opportunity to attack the foundation of the expert's damage

calculations. This proposal attempts to dispense with what

could be numerous hours of expert testimony on specific damages

issues. The proposed amendments to the Federal Rules of Civil

procedure appear to increase the judges' discretion to limit

the use of expert testimony.

(a) Would you approve of such changes?

(b) Disapprove?

11. Time Limitations on Case Presentations

The court could specifically limit the time allotted to

each party for presentation of the case. Specific rules could

be enacted to determine whether the time devoted to such

procedures such as cross-examination and objections should be

subtracted from a party's allotted time interval.

(a) Would you approve of such changes?

(b) Disapprove?

I
I
I
I
I
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12. Limiting Witnesses

The court would limit the number of witnesses a party may
offer to prove any particular fact issue.

(a) Would you approve of such changes? ,
_^

/

(b) Disapprove? ^

(c) COMMENTS:

13. Presentation of Witness Testimony in the Narrative Form

In some cases courts have required that the direct
testimony of some or all of the witnesses be presented in a

narrative or affidavit form (with the right of

cross-examination preserved) rather than orally in court.

(a) Would you approve of such changes?

(b) Disapprove? .

I n ^ ^ /^^

^

In some cases, courts have allowed parties to place

documents into evidence without sponsoring witnesses. The

documents pass through a pre-trial screening process. At

trial, the party foregoes presentation of the testimony of a

sponsoring witness and instead makes a "document presentation"

by having counsel read the portions of documents relevant to a

single subject or common theme. At the same time, the complete

documents are shown to the jury. This procedure would be most
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effective when a particular point

following a chronological "paper trail."

(a) Would you approve of such changes?

(b) Disapprove?

is proveable only by

During complex, lengthy trials, some courts have used a

separate procedure for handling evidentiary disputes that could

impede the presentation of the action. The trial proceeds as

usual on one "track," while a magistrate handles a "second

track," ruling on evidentiary issues outside the presence of

the jury.

(a) Would you approve of such changes?

(b) Disapprove?

(c) COMMENTS:

16. Increase in SuDAort Staff

In courts with a heavy criminal docket, authorization of

additional law clerks might allow an expedited resolution of

the civil motion docket.

(a) Would you approve of such changes?

(b) Disapprove?

Pg001173
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(C) COMMENTS:

17. Short Oral Docket

This procedure would provide a regular, short docket to
allow parties to present minor disputes that require only short
oral presentations and discretionary court rulings, rather than
written motions, briefing, and research.

(a) Would you approve of such changes?
Lji

(b) Disapprove?

( C ) COMMENTS :

18. Bifurcated Trials/Discovery

Some cases are susceptible to divided trials on separate
issues (e.g., liability v. damages), which would allow the

deferral of certain expensive discovery.

(a) Would you approve of such changes?

(b) Disapprove?

(c) COMMENTS:

19. Exgedited Schedule for` Resolvina Dispositive Motions

Courts could establish time limits for the resolution of

case-dispositive (or partially dispositive) motions, in order

to allow the parties to avoid expensive, time-consuming

discovery. The various discovery guidelines could be tolled

either (1) during the time that the motions are pending, or (2)

during the time the motions are pending after the court's time

pg00117q



limit for ruling on the motions has expired, unless the court
finds that there is good cause not to allow such tolling.

(a) Would you approve of such changes?

c

^

e r (^G^_c Z^^-̂c_.., ^

20. Case Manaaement for Trackjna

Cases of different fa -ual complexity and/or tachnical

complexity could be channeled on separate dispositional

tracks. Many courts have recognized the value of providing

special treatment for large, complex cases. For each type of

case the court establishes a separate track having a specific

timetable for the disposition of the case and a different level

of discovery and other pre-trial actions. One extreme example

of this would be the "no discovery" track, under which the-

parties would agree not to conduct discovery; instead, they

would try the case immediately before the court.

(a) Would you approve of such changes?

(b) Disapprove?

(c) COMMENTS:

22. Aggressive Pre-trial Case Management

More aggressive judicial management of a case early in the

pre-trial stage could reduce the time required to resolve the

dispute at trial. The management efforts could take the form

of pre-trial orders pertaining to wide-ranging stipulations,

marking and/or admitting evidence, submitting joint or draft

jury charges, and the disposition of motions concerning any of

the pre-trial activities. Regular staff conferences with the

- 20 -
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judge or magistrate could encourage both the attorneys and the
court to "stay on top the case" and to expedite the disposition.

(a) Would you approve of such changes?

1. Are there any rule changes or proposals that you believe

would increase efficiency and/or reduce, gosts in the federal

court system? c' (, C.^,^c /^
q

2. Are therer any other matte you would like to discuss^ , .
concerning the provided material? «C

*Name, Address and Phone are o tional.

2849L
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The Honorable Nathan L. Hecht, Justice
Th

rcLceo.. wurecw:
c3421 416-,916

November 26, 9 y3 ^

e Supreme Court of Texas

Post Office Box 12248

Capitol Station

Austin, Texas 78711 ^ l.

Dear Judge Hecht:

1. Is there a reason why the rules are initially subdivided in

different ways? Some use parenthetical numbers (e.g., Tex. R. Civ.

P. 3a) ; some use parenthetical letters - (e.g., Tex. R. Civ. P. 298) ;

some use plain numbers (e.g., Tex. R. Civ. P. 273); some use plain

letters (e.g., Tex. R. Civ. P. 216); and others use no subdivision

at all (e.g., Tex. R. Civ. P. 296). It would probably be best to

continuing the current method of subdivision for existing rules

that'ar e ' d, but the court may wish to consider

similar^to e m employesl^in the Texas Rules of Appellateji

- Procedure.

I appreciate the opportunity to comment on the proposed rules

amendments and hope that my comments are helpful.

Charles A.' Spain, Jr.

Pg001179

i
I
I
I
I

I

I

I
I
I



November 28, 1989

Honorable Nathan L. Hecht

P.O. Box 12248

Austin, TX 78711

RE: Comment on Proposed Rules Changes Regarding Discove

Dear Justice Hecht:

Qverhaul Needed: Finally, I personally believe that the

entire area of discovery rules needs a complete reworking. I have

read them a hundred times, have analyzed them sentence by sentence,

written on them, given speeches on them, litigated them, etc., and

I still have a hard time trudging through all of the different

rules, all the different uses of terminology, all of the internal

definitions, etc. I honestly believe that a complete overhaul of

the discovery rules would greatly decrease the confusion among the

bar and the litigation resulting therefrom. I realize the initial

reaction to this suggestion is to try to pull one's hair out, but

I honestly believe that this reorganization needs to be undertaken.

These rules. have got to be simplified. They have got to be better

organized, less redundant, and written in language that a lay

person could almost understand. The long run-on sentences need to

be shortened. Perhaps this overhaul could be done under a new set

of rules -entitled "Texas Rules of Discovery." Start with a

comprehensive list of definitions that will apply throughout the

rules. Next, have a separate rule on "Permissible Forms .of

Discovery." See Rule 166b(1). Next, have a rule on "Permissible

Scope of Discovery." S.ee Rule 166b(2). Relying upon the prior

definitions, state that the following is discoverable: facts,

opinions, contentions, etc., relevant to the cause. Then state

that these facts, etc., may be contained within oral testimony,

documents, or tangible things (which terms would have already been

defined above). Next, under another rule, set out examples of what

may be discoverable, such as witness statements, the identity of

experts, party communications, etc., all of which rules will be

substantially shortened by the original "definition" section. Use

short sentences, in laymen's language. Use standardized phrases,

such as "requests" and "responses" to discovery. Next, have a

separate rule on the "Duty to Initially Respond," which I discussed

above. Next, have a separate rule on "Objections" wherein the four

or five specific grounds for objections are set out in clear terms.

Next, have a separate rule entitled, for example, "Objections

Waived If Not Timely Raised," containing a simple statement that

if a "discovery response" is not timely made, any objection thereto

shall be deemed waived, "unless good cause ...." Next, have

a separate rule entitled "Preservation Of Objections," which would

be similar to present Rule 166b( 4); however, having already set out

the permissible objections, this rule would be more specific in how

to preserve a particular type of objection. (Again, this. is

similar to present Rule 166b(4), except that I think it should be

simpler language with shorter sentences per subject matter).

Follow this by a new rule on "Protective Orders." 5gg Rule
166b(5). Next, have a separate rule on the "Duty to Supplement,"

which would be similar to present Rule 166b(6). And so on.

^
0
0

0

^
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Justice Nathan L. Hecht

Box 12248

Austin, Texas-78711

Dear Judge Hecht:

As per the request of the Texas Supreme Court, I would like to

offer the following suggestions concerning the Rules.

CA-lis 1. Rescind ALL local rules and do not permit local Courts to trap
IJUJC the practicing attorney by making Rules.

2. Require a party taking the e ition o-'a party or witness to
furnish the other attorne co the deposition at the ex-

pense of the one taking the deposition.

3. Require the Appellant to deliver the copy of the Transcript

and the Statement of Facts to the Appellee's attorney the day

of or after the Appellant's Brief is mailed to the Court of

Appeals; and, thereafter the Appellee's attorney will file
same with the Clerk of the trial Court.

4. Remove, rescind, delete ALL sanctions by opposing counsel for

alleged bad faith or frivilous law suits, because opposing

counsel NOT having any counter-claim or'cross-action is using

these allegations alone to intimidate*and coerce the opposing

side. These allegations have become just as abusive as the

party allegedly bringing a bad faith law suit. IF, retained

in any manner, let JUST the trial Judge file a Motion and a

hearing, and if a fact issue to be tried by a jury.

5. Require that a Judge NOT discuss any matter concerning the case

with one attorney when the other attorney is NOT present, where

there are opposing counsel. And, you might ought to say an
attorney will not discuss matters with the Court.unless the

other attorney is present.

6. A Rule which would follow due process would require that NO order

or judgment of the Court would be rendered or entered unless a

hearing is set and notice served on all parties. This business

of Courts just signing ordersand/or judgments without opposing

counself bein,8 afforded an opportunity to be heard is for the

birds. This would not apply as to a default judgment and this

might be clarified as to default judgments and say no motion

need be served upon the defaulting party. Other jurisdictions o

require a Motion asking for a default judgment, and.that it

be served and a date, time and palce set for a hearing thereon. W

7. A Rule that any appeal from an administrative agency will in fact

be trial de novo and not test an Administrative Order under the

substantial evidence rule

Yours very truly,

WHH:wh cc: Ret.
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I. IN'TRODIICTION

This Report presents the conclusions and recommendations of

the Task Force on Sanctions, which the Texas Supreme Court

appointed on June 19, 1991. The Report reflects not only the

work of the ten members of the Task Force, but also input from

forty-one other lawyers and judges who participated on an

advisory basis, as well as hundreds of other Texas lawyers and

judges who responded to a questionnaire sent out by the Task

Force.

Over the past few years, Texas sanctions practice has been

the subject of substantial critical commentary.1 A central

theme of such criticism is that the sanctions rules have evolved

to a form that has encouraged, rather than discouraged, pretrial

gamesmanship and procedural manipulation, often resulting in

technical, outcome-determinative adjudications that were

fundamentally inconsistent with the underlying objective of the

rules set out in Texas Rule of Civil Procedure 1: "to obtain a

just, fair, equitable and impartial adjudication of the rights of

1See, e.g., David W. Holman & Byron C. Keeling, Disclosure

of Witnesses in Texas: The Evolution and Apolication of Rules

166b(6) and 215(5) of the Texas Rules of Civil Procedure, 42

Baylor L. Rev. 405 (1990) ( hereinafter "Holman & Keeling); Allen

B. Rich, Certified Pleadings: InterAreting Texas Rule 13 in

LiQht of Federal Rule 11, 11 Rev. Litig. 59 (1991) ( hereinafter

"Rich"); William Kilgarlin, Sanctions for Discovery Abuse: Is

The Cure Worse Than the Disease?, 54 Tex. B.J. 658 (1991); Tommy

Jacks, An Oven Letter to the Texas Supreme Court, 25 Texas Trial

Lawyers Forum 3 (1991); Charles Herring, Jr., The Rise of the

"Sanctions Tort," Tex. Law., January 28, 1991 at 22; cf. Judge

Sam D. Johnson, Thomas M. Contois, and Byron C. Keeling, The

Progosed Amendments to Rule 11: Urgent Problems and Suggested

Solutions, 43 Baylor L. Rev. 647 ( 1991) (hereinafter "Johnson,

Contois & Keeling").



litigants under established principles of substantive law."

Cases were legion in which trial courts levied "death penalty

sanctions" by granting default judgments or dismissals,

striking pleadings, or striking critical lay or expert witnesses.

The high success rate for pretrial sneak attacks has encouraged

increasingly sophisticated maneuvering, set-ups, and

machinations. Courts, attorneys and litigants have spent too

much time, money, and other resources on sanctions proceedings,

and too often procedural determinations have substituted for

adjudications on the merits.

The Task Force received essentially the same input from the

251 lawyers and judges who responded to its published

questionnaire. Seventy-five percent of the lawyers and 74% of

the judges agreed that the current sanction rules result in too

much time and money spent on sanctions practice. Sixty-seven

percent of the lawyers and 65% of the judges also agreed that the

current rules actually encourage Rambo tactics. Overall, 75% of

both lawyers and judges concluded that Texas sanctions rules

should be modified.

In the Task Force's view, the Texas Supreme Court's

decisions in TransAmerican Natural Gas Corp. v. Powe113 and

2 "Death penalty sanction" is "a term adopted by the legal

community to describe a sanction imposed by the trial court

which, in effect, eliminates a claim, counterclaim, or defense

and precludes a decision onthe merits of the party's claim,

counterclaim, or defense." Goff v. Branch, 821 S:W.2d.732, 738

n.3 (Tex. App. -- San Antonio 1991, writ denied).

3 811 S.W.2d 913 (Tex. 1991).



Braden v. DowneY4 were extremely important and salutary

developments in Texas sanctions practice. Those decisions,

combined with the Court's appoint:nent of this Task Force,

represented a major effort by the Court to address some of the

most serious problems that have developed in Texas sanctions

practice. Several of the changes recommended by the Task Force

seek to codify in the rules the teachings of TransAmerican and

Braden.

The Task Force analyzed closely the two most important

Texas Rules of Civil Procedure containing sanctions provisions,

Rule 13, dealing with groundless pleadings, and Rule 215, dealing

with discovery sanctions. The Task Force also reviewed the other

sanctions provisions appearing in Rules 18a(h), 21b, 120a,

166a(h), 203, and 269(e). In sum, the Task Force recommends

major revisions of Rule 13; replacement of Rule 215 with a new

Rule 166d and with amendments to Rule 166b(6); repeal of Rules

18a(h), 21b, 166a(h), and 203; partial repeal of Rule 269(e); and

creation of a new rule governing motions to disqualify attorneys,

Rule 12a.

The Task Force's final proposals for each of the rules

appear in the following Appendices:

RULES APPENDIX

13 B

18a(h) G-1

4 811 S.W.2d 922 (Tex. 1991).

3



21b G-2

120a G-3

166a(h) G-4

166b(6) (b) D

166b(6) (e) E

166b(6) (d)

(replacing Rule 215(5))

F

166d (replacing Rule

215(1)-(4), (6))

A

203 G-6

269(e) G-7

The Task Force recognizes that no single formulation or

language in any particular rule is ideal. Often changes that

solve one problem create another. Drafting almost any sanctions

rule requires balancing rights and remedies, procedural

protections and litigation efficiencies. Thus, in many instances

the Task Force has considered several alternatives, each of which

has advantages and disadvantages, and frequently two or more of

the alternatives appear almost equally desirable.

Recognizing that ultimately the Texas Supreme Court must

draft the rules, the Task Force offers these proposals only as

suggestions for consideration by the Court and its Rules Advisory

Committee. The Report attempts to explain in some detail the

rationale for particular changes and to discuss various =,:tions

the Task Force has considered. In most instances the Task Force

is less concerned with the specific wording of the proposed

changes than with the underlying concepts and rationale embodied

in the proposals.



Part II of this Report describes in more detail the

methodology and research of the Task Force, and Part IiI

summarizes the responses to the Task Fcrce's questionnaire. In

Parts IV-VIII, the Task Force recommends several specific changes

to the rules: Part IV recommends replacement of Rule 215(1)-(4)

and (6) with proposed Rule 166d, which deals with discovery

sanctions; Part V recommends amendment to Rule 13, which deals

with groundless pleadings; Part VI.recommends amendment of Rule

166b(6)(b) and Rule 215(5), which deal with disclosure of and

exclusion of witnesses and evidence; Part VII recommends adoption

of proposed Rule 12a to establish standards and procedures for

motions to disqualify attorneys; and Part VIII recommends repeal

of various minor sanctions provisions found in Texas Rules of

Civil Procedure 18a(h), 21b, 120a, 166a(h), 203, and 269(e).

Part IX discusses sanctions under the inherent powers doctrine,

Part X analyzes suggestions for modifying appeal procedures for

sanctions orders, and Part XI identifies some of the legal

malpractice insurance issues affecting sanctions practice.

II. THE TASK FORCE AND ITS WORR

The Task Force on Sanctions first met on August 21, 1991.

In addition to the ten members of the Task Force, forty-one other

lawyers and judges personally participated in the Task Force

efforts on a volunteer basis.5 The Task Force conducted public

meetings, with Task Force members and several volunteer

5 Appendix L lists Task Force members and volunteer

participants.



participants attending each meeting and a court reporter

recording the proceedings.

In the course of its research, the Task Force collected,

Bates-stamped and distributed to Task Force members and other

participants over 1400 pages of materials, including proposed

drafts of rules, court decisions, articles, rules from other

jurisdictions, bibliographies, proposed federal rule amendments,

surveys, and correspondence from interested persons and groups.6

The Task Force also conducted a comparative study of sanctions

rules and statutes in various other states and jurisdictions. As

discussed in the following section, the Task Force published and

distributed a sanctions questionnaire, and received over 251

responses from Texas lawyers and judges. The Task Force also

reviewed the work to date of the United States Judicial p

Conference's Standing Committee on Rules of Practice and

Procedure (which is a part of the Judicial Conference's Advisory

Committee on Civil Rules) concerning various current proposals to

amend the Federal Rules of Civil Procedure, particularly with

respect to sanctions practice under Federal Rules 11 and 37. (On

September 21, 1992, the Judicial Conference adopted proposed

amendments to forward for further review by the United States

Supreme Court and Congress.)

6 A list of the materials distributed appears in

Appendix M.



Additionally,.the Task Force analyzed in some detail the

ABA Section of Litigation's Standards and Guidelines for Rule

practice, published in June 1988.7

III. RESULTS OF THE TASK FORCE QUESTIONNAIRE

In an effort to solicit input from lawyers and judges

concerning sanctions practice in Texas, the Task Force published

a questionnaire in the December 16, 1991 issue of the Texas

Lawyer. At the same time the Task Force sent the questionnaire

to all Texas district judges. One hundred twelve judges and 139

lawyers responded, a total of 251 respondents. A copy of the

questionnaire and a compilation of the responses appear in

Appendix J.

Although the survey was unscientific, the answers are

informative, particularly concerning questions on which both

lawyer and judge respondents indicated overwhelming agreement.

The Task Force had some concern that the lawyer respondents might

be unrepresentative of lawyers generally or that only lawyers who

7
American Bar Association Section of Litigation, Standards

and Guidelines for Practice Under Rule 11 of the Federal Rules of

Civil Procedure, 121 F.R.D. 101, 101-30 (1988) (hereinafter "ABA

Standards"). Although the ABA Standards deal with Rule 11, which

addresses frivolous-pleadings sanctions rather than discovery

sanctions, many of the considerations are the same. See, e.g.,

TransAmerican Natural Gas Corp. v. Powell, 811 S.W.2d 913, 921

(Tex. 1991) (Gonzalez, J., concurring) ("In my opinion, the ABA

guidelines developed for determining when to assess sanctions

under Federal Rule 11 are instructive whenever sanctions are

imposed or denied under Texas Rule 215."). The text of the ABA

Standards appears in Appendix K. The principal author of the ABA

Standards was Gregory Joseph, who also has written the leading

treatise on sanctions practice in federal court, Sanctions: The

Federal Law of Litigation Abuse (1989 & Supp. 1992) (hereinafter

"Joseph").



were intensely dissatisfied with the present sanctions system

would respond to the questionnaire. No doubt that concern :s

valid to some extent, but the large number of judges who

responded, and more importantly, who agreed with lawyer

respondents on many issues, gave the Task Force some measure of

comfort that the questionnaire at least served to identify major

points of dissatisfaction among the practicing bar and bench. In

several instances, the questionnaire results confirmed concerns

expressed by commentators.

Areas of Aareement Among Lawyer and Judae Respondents

Sanctions issues on which large majorities (greater than

60%) of lawyers and judges agreed (combining the response

categories of "agree" and "strongly agree") included the

following, with the percentages of agreement indicated:

* Too much time, money. The current sanctions rules result

in too much time and money spent on sanctions practice

(lawyers 75%, judges 74%).

* The Rules encourage Rambo. Current rules encourage Rambo

tactics (lawyers 67%, judges 65%), and fail to discourage

Rambo tactics (lawyers 80%, judges 70$).

* Change the rules. The rules regarding sanctions should be

modified (lawyers 75%, judges 75%).

* Consolidate the rules. Texas has too many sanctions

rules; sanctions provisions should be consolidated.

(lawyers 76%, judges 68$).

* sqt>ire trial court findinas. The rules should require

that a trial judge state into the record specific reasons

when imposing sanctions (lawyers 97%, judges 59$). (Most

lawyers (58%) also felt that judges should state such

findings when deciding not to impose sanctions, but most

judges (61%) disagreed.)

* Make sanctions discretionarY. The current mandatory

language ("shall impose sanctions") should be changed to

make the imposition of sanctions discretionary, even if



the court finds some type of violation (lawyers 72%,

judges 92%).

° Incl.ude c-nference requirement. The rules should req,.:-:e

attorneys ^:o confer before seeking sanctions, as is now

required before filing discovery motions under Rule

166b(7) (lawyers 87%, judges 93%).

* Include a"safe harbor." With respect to frivolous

pleadings, the rules should have a "safe harbor" provision

that would allow a party or lawyer to avoid sanctions by

withdrawing the pleading after receiving notice of a claim

that the pleading is frivolous (lawyers 71%, judges 77%).

* Reauire oral hearings. Trial courts should conduct oral

hearings before imposing sanctions (lawyers 93%, judges

87$) .

* Client notice before ultimate sanctions. Before ultimate

sanctions ( dismissal, default, etc.) are imposed, the

client should receive actual notice ( lawyers 86%, judges

75$) .

* Include comments. The rules should include a comments

section, similar to the federal rules or some of the Texas

Rules of Civil Evidence (lawyers 87%, judges 81%).

* Mandating professional courtesy. The rules should

specifically mandate professional courtesy (lawyers 67%,

judges 81%).

* Persons sanctionable. Courts should be able to impose
sanctions against parties (lawyers 89%, judges 95%),

against lawyers ( lawyers 89%, judges 100%), and against

law firms (lawyers 61%, judges 76%).

* No ADR reguirement. The rules should not require

alternative dispute resolution before a party seeks

sanctions (lawyers 66%, judges 77%).

* Reduce witness/evidence exclusion. The rules providing

for witness/evidence exclusion should be liberalized: (1)

to state expressly that a trial court may grant a

continuance as an alternative to evidence/witness

exclusion (lawyers 67%, judges 69%); (2) to permit a named

party to a lawsuit to testify without being listed in

answers to interrogatories (lawyers 86%, judges 93$); and

(3) to permit a party to call as a witness any witness

listed in any other party's interrogatory responses

(lawyers 81%, judges 77%).



* allow immediate apoeals of severe sanctions. The rules

should allow for immediate appeals of "severe sanctions"

(lawyers 80%, judges 58$).

Additionally, on a related issue not strictly pertinent to

sanctions practice, lawyers and judges agreed that Texas should

provide an alternative accelerated docket to permit certain

cases to proceed to trial quickly with a minimum of discovery,

motions, and expense (lawyers 71%, judges 73$). Some federal

courts are experimenting with such "rocket dockets," which allow

parties by agreement to forgo expensive, time-consuming pretrial

discovery and motion practice, and the respondents also appeared

to favor such experimentation in state courts.

Lawyers v. Judaes

On a few issues, the lawyer and judge respondents took

significantly different positions. Not surprisingly, those

differences related to judicial power, abuse of discretion, and

appeals. A majority of lawyers (58%) felt that current

sanctions rules provide judges with too much discretion; an even

larger majority of judges (84%) disagreed with that statement.

Similarly, a large majority of lawyers (81%) disagreed with the

proposition that current sanctions rules provide judges "too

little discretion"; a bare majority of judges (51%) felt they

had too little discretion.

As noted above, most lawyers and judges agreed that the

rules should require judges to state findings into the record

when imposing sanctions. The lawyer respondents would go

further, however; 67% would require a trial judge to make

written findings of fact and conclusions of law. Undoubtedly



recognizing that most Texas judges lack adequate funding for

secretarial and support staff, judges disagreed with the written

findinqs proposal by an even larger margin (83%).

While most lawyers and judges agreed that some limited form

of immediate appellate review is necessary with respect to any

order imposing "severe" sanctions, lawyers, by a very narrow

margin of 51%, wanted a broader, interlocutory appeal right of

any sanctions order, while judges disagreed ( 69%) with creation

of such an appeal right.

Other AQreements

By narrower margins than the items above (less than 60%

approval), lawyer and judge respondents agreed on several other

issues.

* Two-steo reauirement for discovery sanctions. Sanctions
for discovery abuse should be permissible only after a
court has issued an order compelling discovery and the
order has been violated ( lawyers 65%, judges 52%).

* Use of masters. Judges should be allowed to appoint a

master to resolve discovery disputes (lawyers 58%, judges
70%). (Both groups opposed having masters resolve

sanctions issues, though judges were almost evenly divided

on this question ( lawyers 62%, judges 50% to 49%).)

*Eliminate expert designation deadlines. The deadline in

Rule 166b(6) that expert witnesses be identified "as soon

as is practical, but in no event less than thirty (30)

days" before trial except on leave of court should be

eliminated; if a party or the court wants to set a

deadline, that should be done by pretrial order (lawyers

57%, judges 51%).

* Reduce automatic exclusion of witnesses/evidence. As to

the automatic exclusion of evidence of witnesses for

failure to provide proper discovery response

supplementation (absent a showing of good cause), the

rules should be amended:

to allow more discretion for trial courts to admit

such evidence/witness (lawyers 58%, judges 78$);

11



to specify what constitutes good cause to.admit such

evidence/witness (lawyers 72%, judges 57%);

to provide that a showing that the adverse party wi';'_

not be prejudiced by the evidence/witness constitutes

good cause for admission of the evidence/witness

( lawyers 56%, judges 64%).

In most instances in which lawyer and judge respondents

strongly agreed on sanctions issues, the Task Force has

recommended corresponding changes in the rules.

IV. DISCOVERY SANCTIONS -- PROPOSED RULE 166d

A. Proposed Rule 166d -- Summary

The Task Force proposes substantial changes to current Rule

215, which deals with discovery sanctions. The most obvious

change, but one of the least important, is to renumber the rule

as Rule 166d, merely to move the rule closer to the general

rules for pretrial discovery.8 Overall, the goals of the Task

Force's proposed revisions in Rule 166d are: to incorporate the

8 Current Rule 215 is in subsection B of section 9 of Part II

of the rules; the title of section 9 is "Evidence and

Depositions" and the title of subsection B is "Depositions."

Section 8 is entitled "Pretrial Procedure" and contains the

general scope of discovery rule (Rule 166b); under the rules'

existing organization, section 8 appears to be a more logical

place for this rule. Nonetheless, the Task Force does not

consider the precise location of the rule to be particularly

important, and recognizes that the Task Force on Revision of the

Texas Rules of Civil Procedure is likely to recommend a more

comprehensive reorganization of the rules.

The Task Force version of proposed Rule 166d also is renamed

"Discovery Violations," changed from the current title of Rule

215, "Abuse of Discovery; Sanctions." Again, this change is

relatively minor. Because proposed Rule 166d deals with more

than just sanctions, and because the very word "sanctions" can

have implications for whether a monetary award is covered by

legal malpractice insurance, the Task Force has recommended the

new caption. See discussion in Part XI, below.



principles of TransAmerican Natural Gas CorA. v. Powell9 and

Braden v. Downey;10 to simplify and shorten the rule;11' and

to provide procedures to reduce some of the pretrial

gamesmanship that has developed under current Rule 215.

Proposed Rule 166d reads as follows:

RULE 166d. DISCOVERY VIOLATIONS

1. Procedure. If a person or entity fails in whole or in part

to respond to or supplement discovery, or abuses the discovery process

in seeking or resisting discovery, the court may grant relief as set
forth below.

(a) Motion. Any person or entity affected by such failure or

abuse may file a motion specifically describing the violation, and may

attach any necessary exhibits including affidavits, discovery,

pleadings, or other documents. The motion shall be filed in the court

in which the action is pending, except that a motion involving a person

or entity who is not a party shall be filed in any district court in the

district where the discovery is to take place. Motions or responses

made under this rule shall be filed and served in accordance with Rules

21.and 21a. Nonparties affected by the motion shall be served as if

parties. The motion shall contain the certificate required by Rule

166b(7).

(b) Hearing. oral hearing is required for motions requesting

sanctions under paragraph 3, unless waived by those involved. No oral

hearing is required for motions requesting relief provided by paragraph

2. The court shall base its decision upon (i) pleadings, -::»'fidavits,

stipulations, and discovery results submitted with the motion, (ii)

judicial notice taken of the usual and customary expenses including

attorney's fees and the contents of the case file, and (iii) testimony

if the hearing is oral.

(c) order. An order under this rule shall be in writing. An

order granting relief or imposing sanctions shall be against the party,

attorney, law firm, or other person or entity whose actions necessitated

the motion. An order imposing sanctions under paragraph 3 of this rule

shall contain written findings, or be supported by oral findings on the

record, stating specifically (i) the conduct meriting sanctions, (ii)

the reasons for the court's decision, (iii) why a lesser sanction would

be ineffective, and (iv) if the sanction would preclude a decision on

the merits of a party's claim, counterclaim, or defense, the conduct

demonstrating that the party or the party's counsel has acted in

flagrant bad faith or with callous disregard for the rules.

2. Relief. The court may compel or quash discovery as prov^^ded

by Rule 166b. In addition, so long as the amount involved is not'

substantial, the court may award the prevailing person or entity

reasonable expenses necessary in connection with the motion, incLud.nq

attorney's fees. The court may presume the usual and customary fee Ln

connection with the motion is not substantial, unless cLrcumstances or

9 811 S.W.2d 913 (Tex. 1991).

l0 811 S.W.2d 922 (Tex. 1991).

11 Current Rule 215 contains 1841 words; proposed Rule 166d

contains 804 words.
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an objection suggests such award may preclude access to the courts. An

award of expenses.that is substantial is governed by paragraph 3(c). :f

a motion is granted in. part and denied in part, the court may apport^.o::

expenses in a just manner. The court may enter these orders without ar.-:

finding of bad faith or negligence, but shall not award expensas if t^e

unsuccessful motion or opposition was substantially justified, or other

circumstances make an award of expenses unjust.

3. Sanctions. In addition to or in lieu of the relief provided

above, the court may enter an order imposing one or more of the

sanctions set forth below. Any sanction imposed must be ;ust and must

be directed to remedying the particular violations involved. A sanct:on

should be no more severe than necessary to satisfy its legitimate

purposes.

(a) Reprimanding the offender publicly or privately;

(b) Disallowing further discovery in whole or in part;
(c) Assessing a substantial amount in expenses, including

attorney's fees, of discovery or trial;

(d) Deeming certain facts or matters to be established for the

purposes of the action;

(e) Barring introduction of evidence supporting or opposing

designated claims or defenses;

(f) Striking pleadings or portions thereof, staying further

proceedings until an order is obeyed, dismissing with or without

prejudice the action or any part thereof, or rendering a default

judgment;

(g) Granting the movant a monetary award in addition to or in lieu

of actual expenses;

(h) Requiring community service, pro bono legal services,

continuing legal education, or other services; or

(i) Entering such other orders as are just.

4. Coapliance. Monetary awards pursuant to paragraphs 3(c) or

3(g) shall not be payable prior to final judgment, unless the court

makes written findings or oral findings on the record stating why an

earlier assessment of the award will not preclude access to the court.

Sanctions pursuant to paragraph 3(h) shall be deferred until after an

opportunity for appeal after final judgment. Otherwise, orders under

this rule shall be operative at such time as directed by the court.

5. Review. An order under this rule shall be deemed to be part

of the final_judgmant, and shall be subject to review on appeal

therefrom. Any person or entity affected by the order may appeal in the

same manner as a party to the underlying judgment.12

Proposed Rule 166d has five parts: (1) Procedure, including

particular requirements for motions, hearings, and orders; (2)

Relief, including compelling discovery, protective orders under

Rule 166b, and awards of expenses when the amount is "not

substantial"; (3) Sanctions, including a listing of specific

12 The complete text of the rule,. with the proposed

accompanying Comment, appears in Appendix A. As discussed below,

the Task Force proposal for amending Rule 13 continues and

expands the cross-reference that appears in that rule, so that

Rule 13 would incorporate most of the procedural portions of Rule

166d.



sanctions that a court may impose; (4) Compliance, setting out

the effective time for orders; and (5) Review. The Task Force

also recommends moving current paragraph (5) of Rule 215

("Failure to respond to or supplement discovery") to become part

of the general "duty to supplement" provision in Rule

166b(6),13

Paragraph (1) of proposed Rule 166d begins with a single,

general sentence designed to replace the several confusing,

itemized paragraphs in current Rule 215 that set forth various

categories of prohibited conduct for which sanctions or other

relief may be imposed. Subparagraph (a) sets out the content

and service requirements for a motion for sanctions.

Subparagraph (b) requires an oral hearing, unless waived, before

imposition of sanctions or substantial expenses, and also

specifies the materials on which a court is to base its

decision. Subparagraph (c) sets out the requirements for a Rule

166d order, including a specific findings requirement, and also

lists the categories of persons against whom such an order may

be entered.

Paragraph (2) deals with orders compelling discovery, orders

quashing discovery, and protective orders under Rule 166b. It

also permits a simplified procedure for orders that merely award

non-substantial expenses, including attorney's fees, rather than

sanctions.

13 This change, and additional revisions recommended to

discovery supplementation procedures, are discussed in Part VI

below.



Paragraph (3) specifies the types of sanctions that a court

may impose and incorporates the TransAmerican principle that a

sanction must be no more severe than necessary to satisfy its

legitimate purposes.

Paragraph (4) sets out the timing requirements for orders,

including the requirements of Braden v. Downey.la

Paragraph (5) provides that a sanctions order is deemed to

be a part of a final judgment, subject to review on appeal, and

provides for appeal by any person or entity affected.

B. Rule 166d -- Specific Issues

Several specific issues in proposed Rule 166d merit brief

discussion. In order of the sections below, they are:

1. Violations

2. Motions

3. Oral Hearing

4. Order; Trial Court Findings

5. Relief and Sanctions

a. Relief, "Non-Substantial" Expenses

b. Sanctions

(i) Purposes of Sanctions

(ii) Least Severe Sanction

(iii) Types of Sanctions

(iv) Mitigating/Aggravating Factors

c. Sanctions Discretionary

6. Compliance

7. Review; Appeal

8. Comments

9. Masters

10. Alternative Dispute Resolution

11. Notice to Client

12. Mandating Professional Courtesy

13. Violations of Rule 169

1. Violations

The first sentence of proposed Rule 166d(1) is brief: "If a

person or entity fails in whole or in part to respond to or

14 811 S.W.2d 922 (Tex. 1991).



supplement discovery, or abuses the discovery process in seeking

or resisting discovery, the court may grant relief as set for~_h

below." This provision is intended to replace the lengthy,

somewhat confusing itemization that appears in current Rule 215.

Several categories of prohibited conduct are identified in Rule

215 in paragraphs (1) (b) , (2) , (3) , (4), and (5) This sentence

is intended to replace all of those provisions.

Rule 215's current listing of prohibited conduct is lengthy

and at times unclear. As with most lists, the effort to compile

an exhaustive collection of all possible violations invariably

omits some conduct that should be included in the list;

commentators have noted various additional violations that could

be added to current Rule 215. Partly in recognition of this

fact, the 1984 amendments to Rule 215 added paragraph (3), which

is itself a broad "abuse of discovery" provision. Arguably,

that paragraph embraces all of the other conduct specified in

other parts of Rule 215.15 The only reason that the current

language in Rule 215(3) does not replace all of the other

specified violations is that paragraph (3) of Rule 215 purports

to limit somewhat the categories of sanctions that are available

under Rule 215(2)(b).16

1 5 "As a general proposition, [under Rule 215] any abuse in

either failing to make discovery or in resisting discovery is

grounds for a motion. The grounds expressly listed for seeking

sanctions or an order to compel are apparently nonexclusive."

Dan Price, Discovery Sanctions, in State Bar of Texas Prof. Dev.

Program, 1 Advanced Civil Trial Course, G-22 (1992).

16 Paragraph (3) of Rule 215 allows all of the sanctions

authorized by Rule 215(2)(b) except for subparagraphs (6),

(continued...)
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In any event, as made clear in the Comment to the proposed

rule, the intent of the simple language in Rule 166d(1) is to

embrace all forms of discovery abuse, while avoiding an

exhaustive itemization.

A possible objection to the Task Force approach in Rule

166d(l) is that it is too broad and general and does not provide

adequate notice of prohibited conduct. As noted above, however,

the proposed language essentially tracks existing paragraph (3)

of Rule 215. Further, the Task Force proposal for the Comment

to the rule would state expressly that the language does not

eliminate or reduce the specific categories of violations

currently itemized in Rule 215, and would enumerate those

categories.17

Another possible objection to the proposed language is that

although the structure of current Rule 215 is cumbersome, it

reflects a complex, specific analysis of particular types of

conduct and particular types of sanctions to address such

conduct. In fact, however, the broad language of paragraph (3)

of current Rule 215 defeats any such contention.

The Task Force proposal for Rule 166d contains careful

procedural protections, including requirements for specific

16(...continued)

concerning contempt, and subparagraph (7), which simply deals

with sanctions for a party who refuses to comply with an order

under Rule 167a (physical and mental examinations of persons).

Paragraph (3) also does not expressly incorporate the

introductory language of paragraph (2)(b),' to the effect that the

court may make "such orders in regard to the failure as are just,

and among others the following."

17 See Appendix A.



motions, oral hearings, trial court findings, etc.; it also

incorporates the least-severe-sanction doctrine of

TransAmerican. Consequently, in the Task Force's view, the

amended rule should provide substantial protection against

judicial abuse in the imposition of improper or inappropriate.

sanctions.

The Task Force considered, but does not recommend, two

alternatives that address the violations provision of the rule.

The first approach seeks to define somewhat differently the

general category of what constitutes "abusing the discovery

process." For example, one alternative phrasing reads:

"Engages in conduct primarily to delay unreasonably the

discovery process, or to harass or to maliciously injure another

person or entity. ...i18 At the other end of the spectrum

were recommendations presented to the State Bar's Committee on

18 By comparison, the 1990 New York State Bar Association's

"Report of Special Committee to Consider Sanctions for Frivolous

Litigation in New York State Courts" recommended a focus on

"abusive conduct," defined as conduct "undertaken or omitted

primarily to delay or prolong unreasonably the resolution of the

litigation or to harass or maliciously injure another." Rule

3.02 of the Texas Disciplinary Rules of Professional Conduct

prohibits a lawyer from "tak[ing] a position that unreasonably

increases the costs or other burdens of the case or that

unreasonably delays resolution of the matter." Comment 2 to Rule

3.01 states that a pleading is frivolous if "it is made primarily

for the purpose of harassing or maliciously injuring a person."

Current Federal Rule 26(g) provides that the signature of the

attorney or party constitutes a certification, in part, that the

request, response, or objection is "not interposed for any

improper purpose, such as to harass or to cause unnecessary delay

or needless increase in the cost of litigation," and is not

"unreasonable or unduly burdensome or expensive, given the needs

of the case, the discovery already had in the case, the amount in,

controversy, and the importance of the issues at stake in the

litigation."



Administration of Justice to add specific categories of

prohibited conduct, creating a lengthy laundry list of "abuse of

discovery.i19 For the reasons discussed above, the Task Force

rejected as unworkable and as unduly limiting the effort to

create an exclusive listing.26 The Task Force prefers the

general statement of prohibited conduct, with a Comment to the

rule noting the categories previously identified in Rule 215,

but without further limiting trial courts.

2. Motions

Proposed Rule 166d(1)(a) deals with the form, contents, and

service of the motion. Recognizing that persons other than

parties to a lawsuit may be affected by discovery abuse, the

provision allows "any person or entity affected" to file a

motion.21 Subparagraph (1)(a) also adds language requiring

the movant to "specifically describ[eJ" the alleged violation to

ensure adequate notice to the respondent.22 The rule allows

19 Copies of materials the Task Force received from the

Committee on Administration of Justice, including the proposed

redraft of Rule 215 from Shelby Sharpe, appear in Appendix O.

20 For example, under one such laundry list, the final item

is itself general: "If the court finds that a party is resisting

discovery or if the court finds that any discovery request or

answers or responses thereto are frivolous, oppressive,

harassing, non-responsive or made for purposes of delay .. "

See Appendix O.

21 Similarly, current Rule 217(1) allows motions by "[a]

party . . . and all other persons affected thereby."

22 Neither Rule 13 nor Rule 215 contains language requiring

specificity in a motion alleging violations. Although Rule 13

currently requires "notice and hearing" before imposition of

sanctions, one commentator has criticized the "creative

interpretation" some Texas courts have given those provisions,

(continued...



the movant to attach necessary exhibits to the.motion, as Rule

215(6) currently permits. The rule also incorporates the

conference requirement stated in Rule 166b(7).23

Proposed Rule 166d requires the filing of a motion before

the court may impose sanctions. In effect, this eliminates the

current practice under Rule 215(2)(b) and (3), which allow the

court to impose sanctions sua soonte, even if no motion is

filed. The rationale for this change is twofold. First, the

Task Force agrees with the strong sentiment expressed by Texas

lawyers (75%) and judges (74%) who responded to the

questionnaire that our judicial system is now spending too much

time and money on sanctions practice. If the supposedly

offensive conduct does not sufficiently motivate the person

affected to file a motion, or if the offended person decides for

other reasons that sanctions are not an appropriate or desirable

remedy to seek, a strong argument can be made that a court

should not interject itself to generate such collateral

sanctions proceedings. Second, as a practical matter, if a

22(...continued)

such as in finding adequate notice contained in a prayer for

relief or notice received at the hearing itself. Rich, su ra

note 1, at 73-74.

23 By large margins (lawyers 87%, judges 93%), respondents to

the Task Force questionnaire indicated that the rule should

require attorneys to confer before seeking sanctions. While

placing this requirement in Rule 166d(1)(a) is somewhat

repetitious with respect to discovery motions, the Task Force

recommendation for Rule 13 incorporates this and other procedural

provisions of proposed Rule 166d. See Part V, below. Thus,

including this language in Rule 166d assures that a conference ^.s

necessary before any type of sanctions motion is filed, whether

concerning discovery or pleadings.



judge observes conduct that he or she decides co.nstitutes

discovery abuse (and that is not independently punishable as

contempt), the court can simply "invite" or encourage the filing

of such motion, and in all probability a person injured by the

conduct then will file the motion.

3. Oral Hearing

Proposed Rule 166d(1)(b) requires an oral hearing, unless

waived by the parties, prior to imposition of sanctions under

paragraph ( 3). As discussed below, the rule does not require

the hearing before an award of "non-substantial" expenses under

paragraph (2). The pertinent language reads:

Hearing. Oral hearing is required for motions

requesting sanctions under paragraph 3, unless waived by

those involved. No oral hearing is required for motions

requesting relief provided by paragraph 2. The court

shall base its decision upon (i) pleadings, affidavits,

stipulations, and discovery results submitted with the

motion, (ii) judicial notice taken of the usual and

customary expenses including attorney's fees and the

contents of the case file, and (iii) testimony if the

hearing is oral.

Thus, the Task Force's approach is to adopt the middle ground

between requiring an oral hearing in every case and allowing

imposition of sanctions without hearings.

Despite the possible additional burden of an oral hearing,

the Task Force concluded that the imposition of sanctions is a

sufficiently severe step with potentially serious

consequences24 that a person should have the right to a

24 The Task Force received several individual reports

concerning the devastating impact of some sanctions orders. One

example was the "Memorandum of Professor Barry Nakell Regarding

Nature of Sanctions," in Robeson v. Britt, No. 89-06-CIV-3-H
(continued...)



hearing, including the right to present evidence, before

imposition of sanctions. By large margins (lawyers 93%, judges

37%), respondents to the Task Force questionnaire agreed that

trial courts should conduct oral hearings before imposing

sanctions. Further, as the Texas Supreme Court noted in

TransAmerican, "the imposition of very severe sanctions is

limited ... by constitutional due process.1125

Subparagraph (1)(b) allows those involved to waive the

hearing, and no hearing is necessary for motions seeking

relatively minor relief of non-substantial expenses provided by

paragraph (2).

The final sentence of subparagraph (1)(b) requires that the

court base its decision upon "(i) pleadings, affidavits,

stipulations, and discovery results submitted with the motion,

(ii) judicial notice taken of the usual and customary expenses

including attorney's fees and the contents of the case file, and

24 (...continued)

(E.D.N.C. Aug. 30, 1991), which stated in part: "[TJhe sanctions

have . . . crushed [NakellJ. . . . [T3he emotional impact upon

him has been catastrophic. . . . The prospect of having to pay

such a fine . . . was a source of great distress to Barry and his

family. Worse was the public implication that he, a lawyer known

for ethics and altruism, had been convicted of being capricious

and unethical. This shook Barry, his family, and all who admired

him. Rabbi Friedman adds: 'For Barry Nakell to be subjected to

such negative public attention for these many months was a

devastating punishment for him. . . . Not only did Professor

Nakell's activity as a respected leader of the Jewish community

diminish because of his embarrassment and the drain on his

energies ..., he even stopped attending the Saturday morning

bible study group at which he was a regular.' . . . 'Professor

.Nakell has also had to undergo therapy to ameliorate the effects

of this nightmarish ordeal."' ( Friedman Aff. 11 5, 7, 9; Braun

Aff. Z 6).11

25 811 S.W.2d 913, 917 (Tex. 1991).
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(iii) testimony if the hearing is oral." The Task Force

considered, but rejected, a proposal adopting an affidavit

procedure patterned after summary judgment practice under Rule

166a or the modified affidavit procedure under Rule 120a special

appearance practice. Again, because of the potential

seriousness of any imposition of sanctions, and because parties

generally do not need to engage in discovery directed to the

sanctions motion itself, the Task Force concluded that an oral

hearing, with the right to present live testimony, was the

preferable procedure.26

4. Order: Trial Court Findiags

Paragraph (1)(c) of proposed Rule 166d contains the

requirements for a court order that either grants relief under

paragraph ( 2) or grants sanctions under paragraph (3).

Paragraph (1)(c) reads:

(c) Order. An order under this rule shall be in

writing. An order granting relief or imposing sanctions

shall be against the party, attorney, law firm, or other

person or entity whose actions necessitated the motion.

An order imposing sanctions under paragraph 3 of this

rule shall contain written findings, or be supported by

oral findings on the record, stating specifically (i)

the conduct meriting sanctions, (ii) the reasons for the

court's decision, (iii) why a lesser sanction would be

ineffective, and (iv) if the sanction would preclude a

26 ABA Standard (M)(4) sets out a discretionary standard for

when to conduct a hearing, but emphasizes the importance of a

hearing if an issue of bad faith arises: "The court, in its

discretion, shall determine whether to hold a hearing on

sanctions under consideration. A hearing is ordinarily required

prior to the issuance of any sanction that is based upon a

finding of bad faith on the part of the alleged offender. A

hearing is appropriate whenever it would assist the court in its

consideration of the sanctions issue or would significantly

assist the alleged offender in the presentation of his or her

defense." ABA Standards, supra note 7, 121 F.R.D. at 128.



decision on the merits of a party's claim, counterclaim;

or defense, the conduct demonstrating that the party or

the party's counsel has acted in flagrant bad faith or

with callous disregard for the rules.

Paragraph (1)(c) continues the distinction between orders that

impose non-substantial expenses under paragraph (2)'and orders

that impose sanctions under paragraph (3). Both types of orders

must be in writing. An order imposing sanctions under paragraph

(3), however, also must either "contain written findings, or be

supported by oral findings on the record, stating specifically

(i) the conduct meriting sanctions, (ii) the reasons for the

court's decision, (iii) why a lesser sanction would be

ineffective, and (iv) if the sanction would preclude a decision

on the merits of a party's claim, counterclaim, or defense, the

conduct demonstrating that the party or the party's counsel has

acted in flagrant bad faith or with callous disregard for the

rules." Thus, unless a court's award is limited to non-

substantial expenses, the rule requires either written findings

or oral findings on the record.

This findings requirement follows the Texas Supreme Court's

suggestion and rationale in TransAmerican:

It would obviously be helpful for appellate review of

sanctions, especially when severe, to have the benefit

of the trial court's findings concerning the conduct

which it considered to merit sanctions, and we commend

this practice to our trial courts. . . . Precisely to

what extent findings should be required before sanctions

can be imposed, however, we leave for further

25



deliberation in the process of amending the rules of

procedure:27

As the court .further explained in Chrysler Corp. v. 3:ackmon:

Written findings that support the decision to impose

such sanctions have at least three salutary effects:

1) such findings aid appellate review, demonstrating that

the trial court's discretion was guided by a reasoned

analysis of the purposes sanctions serve and the means of

accomplishing those purposes according to the TransAmerican

and Braden standards; (2) such findings help assure the

litigants, as well as the judge, that the decision was the

product of thoughtful judicial deliberation; and (3) the

articulation of the court's analysis enhances the likely

deterrent effect of the sanctions order.28

The findings requirement should be a restraining influence on

what some observers have viewed as the hair-trigger imposition

of sanctions. Required findings should make it less likely that

trial courts will impose, or that appellate courts will affirm,

unjust or inappropriate sanctions, and more likely that.

legitimate sanctions will be upheld on appeal without the

27 811 S.W.2d at 919 n.9. Rule 13 already contains a

findings requirement. See, e.g., GTE Communications Sys. Corp.

v. Curry, 819 S.W.2d 652 (Tex. App. -- San Antonio 1991, no writ)

("No sanctions under this rule may be imposed except for good

cause, the particulars of which must be stated in the sanction

order. . . . The requirement that the court state its findings

in the order is in lieu of the traditional findings of fact and

conclusions of law which normally are filed in a trial on the

merits in a non-jury case. These findings enable the appellate

court to review the order in light of the facts found by the

trial court. Without the findings required by rule 13, effective

review of the sanctions is unavailable because the sanctioned

party would be unable to overcome the presumption that the trial

court found necessary facts in support of its judgment."). Some

previous Texas decisionshave been criticized for failing to

comply with Rule 13's particularity requirement and for sometimes

ignoring it completely. See Rich, supra note 1, at 75-79. See

also the discussion of Rule 13, Part V below.

28 36 Tex. Sup. Ct. J. 76, 83 (Oct. 14, 1992).



necessity of remanding to require further development of the

record.

The findings mandated by the proposed rule require that the

trial court and litigants focus specifically upon the conduct

meriting sanctions and the justifications for any court decision

imposing sanctions. The third category of findings -- "why a

lesser sanction would be ineffective" -- tracks the Supreme

Court's language in TransAmerican29 directing the trial court

to consider lesser sanctions. The fourth category of findings -

- "the conduct demonstrating that the party or the party's

counsel has acted in flagrant bad faith or with callous

disregard for the rules" -- also derives from TransAmerican, and

this applies if the court chooses to impose a death penalty

sanction, that is, a sanction that would preclude a decision on

the merits of a claim or defense.

The findings provision adopted is similar to that

recommended by Judge Sam Johnson, of the Fifth Circuit and

formerly of the Texas Supreme Court, and his coauthors in their

recent articles on Federal Rule 11.30 The Task Force agrees

29 "A sanction imposed for discovery abuse should be no more

severe than necessary to satisfy its legitimate purposes. It

follows that courts must consider the availability of less

stringent sanctions and whether such lesser sanctions would fully

promote compliance." TransAmerican Natural Gas Corp. v. Powell,

811 S.W.2d 913, 917 (Tex. 1991).

30 Johnson, Contois & Keeling, supra note 1 at 647; Judge Sam

D. Johnson, Byron C. Keeling, & Thomas M. Contois, The Least

Severe Sanction Adeauate: Reversing the Trend in Rule 11

Sanctions 54 Tex. B.J. 952 (1991) (hereinafter "Johnson, Keeling

& Contois"). The specific findings language that Judge Johnson

and his coauthors recommended for Rule 11 included: "(1) what

(continued...)



with Judge Johnson's observation that while, at first glance, it

may seem somewhat burdensome to require district courts to

consider each of these issues and to note their,conclusions for

the record, for several reasons such a requirement is well-

justified:

First, the bother is not that great: the factors listed

are the factors a district court ought_to consider in

any event when imposing sanctions; all that is required

here is that the court make a record of its

deliberations. Second, given the potential size and

effect of Rule 11 sanctions, a certain amount of care is

warranted in the imposition of sanctions. Third,

factual findings on each of these . . . issues would

encourage federal district courts to consider more

seriously the least sanction adequate doctrine, a

doctrine which, if fully implemented, would eliminate

the worst of the problems with the present rule.

Fourth, requiring findings on each of these . . . issues

is necessary if federal appellate courts are to review

the imposition of sanctions more closely, to prevent

abuses of the rule.31

30(.,,continued)

pleading, motion, or other paper is in violation of Rule 11, (2)

why it is in violation, ( 3) what factors the court considered in

choosing an appropriate sanction, ( 4) what sanctions, if any,

were considered and rejected, and (5) why the court believes that

the sanction imposed is the least severe sanction necessary to

deter similar misconduct." Id. at 957.

By comparison, ABA Standar:! (N)(1), supra note 7, 121 F.R.D.

at 128, provides: "Unless it is otherwise apparent from the

record, the trial court should include an identification of each

pleading, motion or other paper held to violate the Rule, a

specification of the nature of the violation and an explanation

of the manner in which the sanction was computed or otherwise

determined."

As of this writing, the most recent proposed amendments to

Federal Rule 11 contain this findings language: "When imposing
sanctions, the court shall describe the conduct determined to

constitute a violation of this rule and explain the basis for the

sanction imposed."

31 Johnson, Keeling & Contois, supra note 30, at 957-58.



The Task Force questionnaire responses strongly endorsed a

requirement that a trial judge state into the record specific

reasons when imposing sanctions (lawyers 97%, judges 59%)

Although a majority of the lawyer respondents (67%) would

have required that judges make written findings of fact and

conclusions of law when imposing sanctions, a larger majority of

judicial.respondents disagreed (83%). Because most state judges

lack adequate funds for secretarial staffing to type written

findings, and because of the volume of sanctions hearings, the

Task Force concluded that oral findings stated into the record

should suffice, though of course the rule also permits the trial

judge to include written findings in the sanctions order if the

judge chooses to do so.32

Paragraph (1)(c) makes clear that a court may impose

sanctions or other relief against a party, attorney, law

firm,33 or other person or entity whose actions necessitated

the motion. This reflects the strong agreement among lawyers

32
^ Chrysler Corp. v. Blackmon, 36 Tex. Sup. Ct. J. 76

(Oct. 14, 1992) ("[W]e do not wish to unnecessarily burden our

trial courts by requiring them to make written findings in all

cases in which death penalty sanctions are imposed. First, the

benefit of the trial court's explanation in the record of why it

believes death penalty sanctions are justified may be sufficient

to guide the appellate court. Second, written findings are not

needed in the vast majority of relatively uncomplicated cases or

even more complex cases involving only a few issues pertinent to

the propriety of death penalty sanctions.")

33 Interpreting Federal Rule 11, the United States Supreme

Court held that a law firm was not vicariously liable for the

conduct of its lawyers. Pavelic & LeFlore v, Marvel

Entertainment Group, 493. U.S. 120 (1989). The current draft of

the proposed amendments to Federal Rule 11 would reverse that

result, expressly permitting imposition of sanctions against law

firms, as well as individual attorneys.



and judges who responded to the Task Force questionnaire that

courts should be able to impose sanctions against: parties

(lawyers 89%, judges 95%); lawyers (lawyers 89%, judges 100$);

and law firms (lawyers 61%, judges 76$),34

The Task Force considered, but rejected, a suggestion that

the rule require findings when the court decides ng_t to impose

sanctions. Although the Task Force received complaints that

some trial courts have not imposed sanctions in cases when

sanctions were clearly warranted, requiring the trial court to

make findings even in the absence of any misconduct seems to the

Task Force to be overly burdensome.

5. Relief and Sanctions

a. Relief. "Non-Substantial" Expenses

Paragraph (2) of proposed Rule 166d initially recognizes the

authority under Rule 166b for orders compelling discovery and

quashing discovery. As stated in the Comment, Rule 166d is not

intended to change the procedures, standards, or substantive law

regarding such orders, and Rule 166b shall control such matters.

Paragraph (2), however, also provides a simplified procedure

for a court to award a prevailing party reasonable expenses,

34 The reference to non-parties (i.e., " against the party

. or other person or entity") expands somewhat the

availability of sanctions. Current Rule 215 allows motions for

sanctions hy parties and "all other persons affected," but

appears to allow only certain categories of sanctions aaainst

non-parties. In many instances, of course, particular sanctions

will be inapplicable to non-parties under proposed Rule 166d

(e.g., striking pleadings). The Task Force concludes that the

trial court should have discretion to determine appropriate

sanctions against non-parties who abuse the discovery process.



including attorney's fees, "necessary in connection with the

motion." As long as the amount of the award is "not

substantial," the hearing requirement in paragraph (1)(b) and

the findings requirement in paragraph (1)(c) do not apply.

Current Rule 215(1)(d) also authorizes an award of expenses upon

disposition of a motion to compel. Both versions of the rule

permit the court to apportion expenses in a just manner.

Proposed Rule 166d authorizes the simplified procedure only

if the amount is "not substantial," and the Comment makes clear

that that standard considers both the amount of the award and

the financial resources of the persons or entity involved. If

the amount would be substantial measured by either reference,

the additional procedural protections apply.

The proposed rule also allows the court to presume that the

usual and customary attorney's fee in connection with the motion

is not substantial, unless circumstances or an objection

suggests such an award may preclude access to the courts.35

The simplified procedures are designed for routine orders

, granting minimum

awards of expenses, typically attorney's fees, in conjunction

with such motions.

The Task Force considered a variety of options concerning

what amount of expenses award should trigger the procedural

35 Cf. In the Matter of the Estate of Kidd, 812 S.W.2d 356,

359 (Tex. App. -- Amarillo 1991, writ denied) (under Tex. Civ.

Proc. &Rem. Code S 38.004(2), trial court could take "judicial

notice of usual and customary attorney's fees attributable to the

discovery dispute. A rebuttable presumption exists that usual

and customary attorney's fees are reasonable. . . . S 38.003.").
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protections of a hearing and findings. As with many rule

standards, the range of possible options runs from standards

that are certain but possibly arbitrary and inflexible, to

standards that are flexible but possibly ambiguous. An obvious

objection to the "substantial amount" test is that, at least in

the abstract, it may appear vague and ambiguous. In fact,

however, the effect of a monetary award of expenses inevitably

will vary depending upon the financial resources of the person

liable. While an award of $1000 or more might be relatively

insignificant for a large corporation, a much smaller.sum might

be beyond the financial resources of an indigent litigant. The

Task Force considered specifying an amount certain, such as

$250, $500, or $1000, as a threshold level for the findings and

hearing requirements, but opted for the more flexible standard

because of the unavoidably relative nature of financial impacts.

In one sense, the Task Force's approach is mid-range between

an absolute standard (e.g., $1000) and the absence of clear due

process guidance that exists in the current federal system. In

determining whether a hearing is necessary, for example, the

Advisory Committee Notes to Federal Rule 11 simply offer this

Delphic comment: "The procedure obviously must comport with due

process requirements. The particular format to be followed

should depend on the circumstances of the situation and the

severity of the sanction under consideration."36

36 The ABA Standards provide a thirteen-point blizzard of not

particularly illuminating specific factors to consider in

determining what due process requires:
(continued...)



As a-practical matter, the Task Force's recommended standard

means that in all cases of significant sanctions a hearing •.rill

be necessary, unless waived by the persons involved. Certa:-'y

trial judges should err on the side of caution and conduct a

hearing whenever there is any doubt about the matter.

36(.,,continued)

"The procedure employed may vary with the circumstances,

provided that due process requirements are satisfied. Among

the factors that the court considers in fashioning a

procedure to insure due process are:

a. the severity of thesanction under consideration;

b. the interests of the alleged offender in having a

sanction imposed only when justified;

c. the risk of an erroneous imposition of sanctions

relative to the probable value of additional notice and

hearing;

d. the interest of the court in the efficient use of the

judicial system, including the fiscal and administrative

burdens that additional procedural requiremQnts would

entail; °

e. whether the sanctions at issue were sought by a party or

are being considered sua sponte by the court;

f. if the sanctions were sought by a party, the type of

sanction sought;

g. the type of sanction under consideration by the court;

h. whether the alleged offender was notified, or is

otherwise aware, that sanctions are under consideration,

and the nature of those sanctions;

i. whether the sanction under consideration rests on a

factual finding, such as a finding of bad faith on the

part of the alleged offender;

j. whether the judge imposing or considering the sanction

presided over the proceedings and is the same judge

before whom the offense was committed;

k. whether the alleged offender has been provided an

opportunity to be heard before sanctions issued;

1. whether the alleged offender will be provided an

opportunity to be heard after sanctions issued;

M. whether counsel, client or both are the target of the

proposed sanction, and the impact of the sanctions

proceedings on the attorney-client relationship."

ABA Standard (M)(3), subra note 7, 121 F.R.D. at 127-28.

The ABA Standards do make clear, however, that a hearing is

"ordinarily required" before imposition of any sanction based

upon a finding of "bad faith." ABA Standard (M)(4), id. at 128.
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Another approach that the Task Force considered but rejected

was not to require hea'rings or findings for any order that

simply awarded attorney's fees or other reasonable expenses in

connection with the motion. In practice, however, pretrial

motions can be very expensive. For example, in one reported

Texas case the trial judge awarded $150,000 as attorney's fees

following a summary judgment hearing.37 Such a large award is

a serious matter, and beyond the ability of many litigants and

even some lawyers to pay.38

Finally, continuing the practice under current Rule 215, in

awarding the non-substantial expenses under paragraph (2) of

proposed Rule 166d the court need not make a finding of "bad

faith or negligence"; on the other hand, the court should not

award expenses if the unsuccessful motion or opposition was

"substantially justified, or other circumstances make an award

of expenses unjust.i39

37 GTE Communications Sys. Corp. v. Curry, 819 S.W.2d 652

(Tex. App. -- San Antonio 1991, no writ) (the court of appeals

conditionally granted mandamus relief against the trial court's

award on the ground that the trial court order failed to state

the particulars of good cause, as required by Rule 13).

38 As discussed below, malpractice insurance coverage may be

unavailable to pay the award or to reimburse a party or lawyer

who pays the award. ee Part XI, below.

39 Similarly, current Rule 215(1)(d) provides that upon

disposition of a motion to compel, a court "shall after

opportunity for hearing, require a party . . . whose conduct

.necessitated the motion or the party or attorney advising such

conduct or both of them to pay . . . the reasonable expenses

incurred in obtaining the order, . . . unless the court finds

that the opposition to the motion was substantially justified or

that other circumstances make an award of expenses unjust."



b.

Paragraph (3) of Rule 166d itemizes sanctions that the cour:

may enter after followingthe procedures prescribed in paragraoh

(1). Paragraph ( 3) also tracks the language of TransAmerican in

stating that any sanction imposed must be "directed to remedying

the particular violations involved, and should be no more severe

than necessary to satisfy [the sanction's] legitimate

Courts and commentators have identified several factors for

a trial judge to take into account in determining an appropriate

sanction, including the following: (1) the purposes for which

sanctions are imposed; ( 2) the types of sanctions available; (3)

the principle that a sanction should be no more severe than

necessary; and (4) mitigating or aggravating factors.41 The

Task Force's proposed Comment to Rule 166d deals with each of

these factors.

(i) Purposes of Sanctions

40 "[A] just sanction must be directed against the abuse and

toward remedying the prejudice caused the innocent party. ...

A sanction imposed for discovery abuse should be no more severe

than necessary to satisfy its legitimate purposes."

TransAmerican Natural Gas Corp. v. Powell, 811 S.W.2d 913, 917

(Tex. 1991).

41 gf,_, Joseph, supra note 7, at 216: "In exercising this

discretion, the district judge takes into account several

factors. These include: (1) the types of sanctions available;

(2) the purpose (or purposes) . . . that the judge seeks to

vindicate; (3) mitigating and aggravating factors that militate

in favor of, or against, imposing a harsh (or lenient) sanction;

(4) the least severe sanction that is adequate in the

circumstances; and (5) whether it is appropriate to impose the'

sanction on counsel or client, or both."
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As the proposed Comment to Rule 166d states, the legitimate

purposes that a trial•court may consider in awarding sanctions

include the following:42

(1) specific deterrence of the offending party, or general

deterrence of other litigants, from violating the

rules; a3

(2) punishing parties who violate the rules;44

(3) compensating, or remedying the prejudice caused to, the

innocent party;45 and

(4) securing compliance with the rules.

Depending upon the nature of the case and the violation, as

well as the respective roles of parties and counsel, the

deterrent, punitive, compensatory, or compliance aspects may

have varying importance.

42 Compare ABA Standard (L)(5): "Among the purposes for

which a court may impose Rule 11 sanctions are: (a) deterring

dilatory or abusive litigation tactics by the same offender and

others; (b) imposing punishment for deserving m-sconduct; (c)

compensating an offended person for some or al f the reasonable

expenses incurred by reason of the misconduct; ) alleviating

other prejudice to an offended person resultir. :rom the

misconduct, including prejudice to that person i litigation

positions; and (e) streamlining litigation and bringing about

economies in the use of judicial resources by curtailing

frivolous and abusive practices." ABA Standards, supra note 7,

121 F.R.D. at 125.

43 TransAmerican Natural Gas Corp v. Powe11, 811 S.W.2d 912,

918 (Tex. 1991); Hodnow Corp. v. City of Hondo, 721 S.W.2d 839,

840 (Tex. 1986).

44 TransAmerican Natural Gas Corp v. Powell, 811 S.W.2d 913,

918 (Tex. 1991); Bodnow Corp. v. Citv of Honiso,' 721 S.W.2d 839,

840 (Tex. 1986).

45 Cf. TransAmerican Natural Gas Corp v.Powell, 811 S.W.2d

913, 917 (Tex. 1991) ("a just sanction must be directed ...

toward remedying the prejudice caused the.innocent party").



(ii) Least Severe Sanctions

The Task Force endorses the Texas Supreme-Court's salutary

mandate i n TransAmerican that the trial court should impose

sanctions no more severe than necessary to satisfy legitimate

purposes:

[J;ust sanctions must not be excessive. The punishment

should fit the crime. A sanction imposed . . . should

be no more severe than necessary to satisfy its

legitimate purposes. It follows that courts must
consider the availability of less stringent sanctions

and whether such lesser sanctions would fully promote
compliance.46

Rule 166d addresses that principle in two places. Paragraph

(1)(c) requires as one of the specific findings that a trial

court state "why a lesser sanction would be ineffective."

Paragraph (3) states that any sanction imposed "should be no

more severe than necessary to satisfy its legitimate

purposes.i47

As the Texas Supreme Court has emphasized, important due

process considerations also apply to any imposition of "death

penalty" sanctions:

46 TransAmerican Natural as Corp. v. Powell, 811 S.W.2d

913, 917 (Tex. 1991); cf. Pelt v.Johnson, 818 S.W.2d 212, 216 n.1

(Tex. App. -- Waco 1991, no writ) ("We interpret this as

equivalent to a rule that the court should impose the 'least

severe sanction adequate' to accomplish the purpose of Rule

215.").

47 Compare ABA Standard (L)(4): "In determining the

appropriate sanction, the court considers which of the purposes

underlying Rule 11 it seeks to implement and then imposes the

least severe sanction adequate to serve the purpose or purposes."

ABA Standards, sucra note 7, 121 F.R.D. at 124; see also Johnson,

Keeling & Contois, supra note 30 at 952 & n.6. & cases cited

therein ("This 'least severe sanction adequate' requirement ..

implies the district courts should consider less severe

alternatives to monetary sanctions.").
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The imposition of very severe sanctions is [also]

limited . . . by constitutional due process. ...

Sanctions which are so severe as to preclude

presentation of the.merits of the case should not be

assessed absent a party's flagrant bad faith or

counsel's callous disreciard for the responsibilities of

discovery under the rules.46

The Task Force received a comment questioning the difficulty

of determining what is a "less stringent" sanction and what is a

"more stringent" sanction. For example, the question was asked:

Is reprimanding an offender publicly and imposing a substantial

monetary award less severe or more severe than a sanction

disallowing further discovery and barring introduction of

certain evidence? The Task Force concluded that the question

requires a factual inquiry, and the answer will vary from case

to case; however, for the trial court to analyze the various

sanctions options before selecting an appropriate sanction for

the particular case well serves the purpose of this requirement.

48 TransAmerican Natural Gas Corp. v. Powell, 811 S.W.2d 913,

917-18 (Tex. 1991) (emphasis added); cf. Pelt v. Johnson,-818

S.W.2d 212 (Tex. App. -- Waco 1991, no writ) ("The ultimate

sanctions should be applied only 'when [the offending party] is

guilty of actual bad faith in discovery abuses and great harm

comes to [the other party] as a result."') (quoting Hoaan V.

ecke , 783 S.W.2d 307, 309 (Tex. App. -- San Antonio 1990, writ

denied)); Hanley v. Hanlev, 813 S.W.2d 511, 520 (Tex. App. --

Dallas 1991, no writ) ("Dismissal must be a sanction of last, not

first, resort."). The pertinent langauge in the proposed rule

refers simply to "flagrant bad faith or callous disregard"; the

Task Force concluded that both categories should apply to parties

and counsel, rather than analyzing bad faith only for parties and

analyzing callous disregard only for counsel.
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(iii) Tvpes of Sanctions

In proposed Rule 166d the Task Force recommends some changes

from current Rule 215's listing of permissible types of

sanctions, primarily to simplify and clarify particular

sanctions, but also to change somewhat the emphasis among

available sanctions. The authorized sanctions under proposed

Rule 166d(3) are:

(a) Reprimanding the offender publicly or privately;

(b) Disallowing further discovery in whole or in part;

(c) Assessing a substantial amount in expenses, including

attorney's fees, of discovery or trial;

(d) Deeming certain facts or matters to be established for

the purposes of the action;

(e) Barring introduction of evidence supporting or opposing

designated claims or defenses;

(f) Striking pleadings or portions thereof, staying further

proceedings until an order is obeyed, dismissing with

or without prejudice the action or any part thereof, or

rendering a default judgment;

(g) Granting the movant a monetary award in addition to or

in lieu of actual expenses;

(h) Requiring community service, pro bono legal services,

continuing legal education, or other services; or

(i) Entering such other orders as are just.49

Types of Sanctions: Among the types of sanction that the

court, in its discretion, may choose to impose are:

a. a reprimand of the offender;

b. mandatory continuing legal education;

c. a fine;

d. an award of reasonable expenses, including reasonable

attorneys' fees, incurred as a result of the misconduct;

e. reference of the matter to the appropriate attorney

disciplinary or grievance authority;

f. an order precluding the introduction of certain

evidence;

g. an order precluding the litigation of certain issues;

h. an order precluding the litigation of certain claims or

defenses;

i. dismissal of the action;

j. entry of a default judgment;

k. injunctive relief limiting a party's future access to

the courts; and
(continued...).
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The nine specific sanctions listed in paragraph (3) of Ru'_e

166d are not intended to change substantively the types of

sanctions authorized under current Rule 215(2)(b). For

simplicity and brevity, Rule 166d has minor language changes,

but basically the subdivisions in Rule 215(2)(b) and in Rule

166d(3) correspond as follows:

Rule 215(2)(b) Provision Rule 166d(3) Provision

(1) (b)

(2) (C)
(3) (d)

(4) (e)

(5) (f)

Subparagraph (3)(i) of Rule 166d also contains a general

authorization for "such other orders as are just," virtually

49(...continued)

1. censure, suspension or disbarment from practicing before

the forum court, subject to applicable rules or

statutes.

ABA Standards, su8ra note 7, 121 F.R.D. at 124; see also

TransAmerican Natural Gas Corp. v. Powell, 811 S.W.2d 913, 921-22

(Tex. 1991) (Gonzalez, J., concurring). Justice Gonzalez cited

the same ABA Standard, and listed the same options, but omited

items (k) and (1). The Task Force took the same approach, except

that it also deleted item (e), reference to an appropriate

attorney disciplinary grievance authority, because the current

disciplinary rules in Texas for lawyers and judges make adequate

provision for that action, independent of the Rules of Civil

Procedure. See, e.a., Texas Disciplinary Rules of Professional

Conduct, Rule 8.03 (requiring lawyers to report misconduct that

raises a "substantial question as to that lawyer's honesty,

trustworthiness, or fitness as a lawyer in other respects");

Texas Code of Judicial Conduct, Canon 3B(3) ("A judge should take

or initiate appropriate disciplinary measures against a lawyer

for unprofessional conduct of which the judge may become

aware.").



identical to the same language that appears in Rule

2151(2)(b).50

For clarification, Rule 166d(3) lists three other

permissible sanctions, each of which appears to be authorized

under the broad language of current Rule 215(2)(b): reprimands

[subparagraph (3)(a)]; monetary awards [subparagraph (3)(g);;

and personal service [subparagraph (3)(h)].51 The basis for

each of these newly specified categories is discussed below.

Reprimand: Proposed Rule 166d identifies reprimand as the

first listed sanction in order to emphasize the availability of

this frequently overlooked alternative. Often in the past

50 The Task Force considered, but rejected, a suggestion to

eliminate this general provision. Proponents of eliminating this

provision argued that it is too vague and ambiguous, that it

provides no guidance or notice to litigants or courts concerning

what additional sanctions are permissible, and that if anyone can

think of another proper sanction, the rule should specifically

refer to it. The Task Force, however, found persuasive the

Supreme Court's statement in Hraden v. Downey, 811 S.W.2d 922,

930 (Tex. 1991), that while the community service sanction

imposed upon plaintiff's attorney was not specifically listed in

the rule, "we do not criticize this type of creative

sanction. ... Although monetary sanctions unrelated to

attorney fees and performance of community service are not among

the possible sanctions enumerated in Rule 215, paragraph 2b, the

rule generally authorizes a trial court to sanction discovery

abuse by 'such orders . . . as are just."' Although the Task

Force concluded that the possible sanctions specifically listed

in proposed Rule 166d will furnish ample latitude for the

overwhelming majority of cases, nevertheless an exclusive list

would prevent further experimentation and further evolution of

sanctions practice as the experience of trial judges and lawyers

increases. Providing a limited, exclusive list would prevent

creative experimentation.

51 The Task Force draft of Rule 166d omits the reference to

contempt under subparagraphs (6) and (7) of Rule 215(2)(b) as a

specific sanction for failure to obey court orders. That remedy

does not appear to add to trial courts' existing contempt power

for violations of court orders.



courts and parties have given too little consideration to

alternatives to what is the most common sanction of all: an

award of attorney's fees.52 A mild verbal reprimand is among

the "most lenient sanctions the court may impose, 1153 however,

reprimands may vary from a "warm friendly discussion on the

record" to a "hard-nosed reprimand in open court.1154

Even a reprimand can have a serious impact,55 and thus the

procedural protections applicable under paragraph ( 3) sanctions

also apply to reprimands. For example, the Texas Board of Legal

Specialization's prescribed application form asks the question,

"[H]ave you been . . . reprimanded . . . by a district court in

Texas?" As one commentator described the potential for abuse of

reprimands:

Every lawyer knows that the "biggest sanction" imposed

is being told that you are wrong. As a result of the

sanctioning tool, however, courts step beyond the merits
to attack lawyers. Characterizations such as beneath
the level of "a first year law student," "wacky" and not

of the level to cause the court to "applaud" are not

atypical. This is base, mean language by judges whose

interest in grinding an institutional ax overrides their

responsibilities to the bar. Lawyers whose reputations

52 "An award of 'reasonable expenses,' including attorneys'

fees, is the most common form of sanctions to issue for violation

of Rule 11." Joseph, supra note 7, at 225.

53 Joseph, supra note 7, at 218. Justice Gonzalez recognized

reprimands as a permissible sanction in TransAmerican Natural Gas

Corp. v. Powell, 811 S.W.2d 913, 921 (Tex. 1991) (quoting ABA

Standard (L)(2)).

54 Thomas v. Capital Security Servs.. Inc., 836 F.2d 866, 878

(5th Cir. 1988) (en banc).

55 Cf. Robinson v. National Cash ReQister Co., 808 F.2d 1119,

1131 (5th Cir. 1987) ("Sanctions should not be lightly imposed

given the impact that they have on both the attorney's and

party's reputations.").



and careers are at sta6ke deserve more than exercises in

adjectival flippancy.

On occasion, courts have required that a sanctioned attornev

circulate the court's reprimand to other lawyers in the

Nevertheless, reprimands have a proper place in the panoply

of available sanctions, and in appropriate cases, can fulfill

very useful educational and deterrent functions. The Task Force

concludes that the rule should specifically refer to the

availability of reprimands.

Monetary Award: Paragraph (3) of proposed Rule 166d

authorizes two types of monetary sanctions: in subparagraph

(c) , assessing "a substantial amount" in expenses, including

attorney's fees, of discovery or trial; in subparagraph (g),

granting the movant a monetary award in addition to of in lieu

of actual expenses.

The express authorization of a monetary award in paragraph

(3) (g) puts to rest a matter that perhaps has been somewhat

unclear under earlier Texas case law. In his concurring opinion

in TransAmerican, Justice Gonzalez specifically concluded that a

monetary "fine" was a permissible sanction under Rule 215:

56 George Cochran, Rule 11: The Road to Amendment, 8 Fifth

Cir Rptr. 559, 563 (1991) (footnotes omitted).

57 See, e.g., Traina v. United States, 91.1 F.2d 1155, 1158

(5th Cir. 1990) (affirming a trial court order that reprimanded

an Assistant United States Attorney and required her to show a

copy of the order to her supervisor and to certify to the court

that she had done so).



"[T]he range of sanctions available to a trial court under Rule

215 . . . include[s]: . . a f•:ne."'a

In federal court, a fine inures to the benefit of the

government, rather than to the opposing party.59 In Texas,

58 TranAmerican Natural Gas Corp. v. Powe11,.811 S.W.2d 913,

921 (Tex. 1991). Justice Gonzalez noted that the decision in

Owens-Corning Fiberglass Corp. v, Caldwell, 807 S.W.2d 413, 415

(Tex. App. -- Houston [1st Dist.] 1991), orig. proceeding), had

concluded that trial courts lacked authority to impose "a

monetary fine as a sanction for abuse of the discovery process"

under Rule 215(3). Owens-Corning concluded that monetary awards

were appropriate under the general reference of Rule 215(2)(b) --

"such orders . . . as are just" -- but were not authorized under

the more limited language of Rule 215(3). 807 S.W.2d at 415.

Justice Gonzalez also interpreted Braden v. Downey, 811 S.W.2d

922 (Tex. 1991), as holding that a trial judge has authority to

assess a fine. 811 S.W.2d at 921 n.3; see also Kutch v. Del Mar

ColleQe. Inc., 831 S.W.2d 506, 513 n.4 (Tex. App. -- Corpus

Christi 1992, no writ) ("Lesser sanctions such as an order

assessing a fine . . . might have resulted in compliance

.."); Hanlev v. Hanlev, 813 S.W.2d 511, 521 (Tex. App. --

Dallas 1991, no writ) (reversi.ng a $50,000 monetary sanction, but

noting that while Rule 215(2)(b) does not specifically list a

monetary penalty among its options, "a trial court is not limited

to the laundry list of specifically authorized sanctions. In

fact, the rule was written to permit the trial court flexibility

for creative resourcefulness."); Firestone Photograghs. Inc. v.

Lamaster, 567-S.W.2d 273, 277 (Tex. App. -- Texarkana 1978, no

writ) ("Although the right to impose monetary penalties . . . is

not specifically mentioned, it seems that if the court, upon a

party's disobedience, is empowered to immediately preclude the

presentation-of all that party's defenses and enter default

judgment against him on the pleadings, it would alternatively

have the right to impose periodic monetary penalties for his

continuing disobedience, not to exceed the amount for which

judgment could have been summarily entered.") In federal court,

"[i]t is well settled that a fine may be an 'appropriate

sanction' within the meaning of Rule 11." Joseph, supra note 7,

at 221.

59 Joseph, suAra note 7, at 221. The committee notes to the

currently proposed draft of the amendments to Federal Rule 11

provide that "if a monetary sanction is imposed, it should

.ordinarily be paid into the court as a penalty. However, under

unusual circumstances, ... deterrence may be ineffective unless

the sanction not only requires the person violating the rule to

make a monetary payment, but also direct some or all of th:.
(continued...



however, allowing local courts to require payment of such fines

to t`--^ court or the clerk might raise an appearance of

impropriety by creating an incentive for courts to self-finance

by collecting such fines. Hence, the Task Force has recommended

monetary awards payable only to the injured movant.

Rectuired Services: The Task Force recommends addition of

the language in subparagraph (3)(h) in order to emphasize the

availability of sanctions imposing requirements of specific

per,formance, either for educational or community service

purposes. In Braden v. Downey60 the trial court had ordered,

inter alia, that two of the attorneys perform community service

for the Child Protective Services Agency of Harris County. The

Supreme Court conditionally granted mandamus relief modifying

the trial court's order to defer performance of the community

service until after rendition of final judgment to allow an

opportunity for appeal. The Court commented, however, that

'[a]lthough . . . performance of community service (is] not

among the possible sanctions enumerated in Rule 215, paragraph

2b, the rule generally authorizes a trial court to sanction

discovery abuse by 'such orders . . . as are just.' We

recognize that discovery abuse is widespread and we have given

59 ( ... continued)

payment be made to those injured by the violation. ...

Accordingly, the rule authorizes the court . . . to award

attorney's fees to another party. Any such award to another

party, however, should not exceed the expenses and attorneys'

fees for the services directly and unavoidably caused by the

violation of the certification requirement."

60 811 S.W.2d 922 (Tex. 1991).
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trial courts broad authority to curb such abuse.i6' At

another point the Coi:rt stated that "we do not criticize this

type of creative sanction .

Justice Gonzalez, in his concurring opinion in

TransAmerican, specifically stated that "mandatory continuing

legal education" was a proper sanction under Rule 215.63

Thus, trial courts have broad authority for such creative

sanctions, which often are preferable to strictly monetary

awards.

(iv) Mitiaatina/Aaaravatina Factors

The Comment accompanying proposed Rule 166d lists certain

mitigating and aggravating factors for a court to consider in

determining an appropriate sanction in a particular case.

Justice Gonzalez recommended a similar list in his concurring

62 Id. Whether the community services required of the

attorney for the Child Protective Service Agency of Harris County

in 5raden were legal services is not clear from the opinion, but

federal courts have recognized the propriety of pro bono legal

services as a sanction under Federal Rule 11. "Just as a court

may directly penalize a lawyer financially for a violation of the

Rule, it can achieve the same effect by ordering the lawyer to

spend time for which he or she would otherwise be charging

clients in the representation of pro bono litigants." Joseph,

supra note 7, at 128-29 (Supp. 1992); see. e.a., Bleckner v.

General Accident Ins. Co. of Am., 713 F. Supp. 642, 653 (S.D.

N.Y. 1989) (ordering representation of pro se.plaintiff because

the attorney's violations wasted judicial resources; the court

considered the sanction proper in order to compensate the federal

judiciary for the losses resulting from the misconduct).

63 811 S.W.2d 912, 921 (Tex. 1991) (quoting ABA Standard

(L)(2), supra note 7, 121 F.R.D. at 124).



opinion in TransAmerican;64 both lists, in turn, derive from

the ABA Standards.65 In pertinent part the proposed Comment

reads:

In determining an appropriate sanction, a court may

consider a variety of mitigating or aggravating factors,

including.:

(a) the good faith or bad faith of the offender;

(b) the degree of willfulness, vindictiveness,

negligence, or frivolousness involved in the

offense;

(c) the knowledge, experience, and expertise of the

offender;

(d) prior history of sanctionable conduct by the

offender;

(e) the reasonableness of any expenses incurred by the

offended person as a result of the misconduct;

(f) the prejudice suffered by the offended person as a

result of the misconduct;

(g) the relative culpability of client and counsel, and

the impact on their privileged relationship of an

inquiry into that culpability;

(h) the risk of chilling the specific type of

litigation involved;

(i) the impact of the sanction on the offender,--

including the offender's ability to pay a monetary

sanction;

(j) the impact of the sanction on the offended person,

including the offended person's need for

compensation;

(k) the relative magnitude of sanction necessary to

achieve the goal or goals of the sanction;

(1) the burdens on the court system attributable to the

misconduct, including consumption of judicial time,

juror fees, and other court costs;

(m) the degree to which the offended person attempted

to mitigate any prejudice suffered;

(n) the degree to which the offended person's own

behavior caused any expenses for which recovery is

sought;

(o) the extent to which the offender persisted in

advancing a position while on notice that the

position had no basis in law or fact and was not

warranted by existing law or a good faith argument

64 TransAmerican Natural Gas Corp v. Powell, 811 S.W.2d 913,

920-21 (Tex. 1991) (Gonzalez, J., concurring).

65 See ABA Standard (L)(6), supra note 7, 121 F.R.D. at 125.
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for the extension, modification, or reversal of

existing law.66

For the most part, the factors are self-explanatory, and as

the proposed Comment makes clear, they are not meant to be an

exclusive list. A few of the factors merit additional

explanation.

• Good faith/bad faith of the offender: As discussed above,

paragraph ( 2) of proposed Rule 166d permits a court to award

non-substantial reasonable expenses necessary in connection the

motion, and states that the court may do so without any finding

of bad faith or negligence. Although the rule does not create

an express willfulness prerequisite to the imposition of

sanctions under paragraph (3), the offending party's good faith

66 _Q^ Pelt v. Johnson, 818 S.W.2d 212, 216 (Tex. App. --

Waco 1991, no writ) ("Several factors are relevant to an inquiry

concerning appropriateness of a sanction:

1. the exter- of the party's personal responsibility;

2. the prejt. _.:e to the adversary caused by the failure to

. respond to discovery;

3. any history of dilatoriness;

4. whether the conduct of the party or the attorney was

willful or in bad faith;

5. the effectiveness of sanctions other than dismissal,

which entails an analysis of alternative sanctions; and

6. the meritoriousness of the claim or defense."); accord

Hanley v. Hanlev, 813 S.W.2d 511, 517-18 (Tex. App. -- Dallas

1991, no writ) (listing the same six factors as pelt).

The Committee Notes to the currently proposed draft of

Federal Rule 11 identify the following as proper considerations:

"Whether the improper conduct was willful, or negligent; whether

it was part of a pattern of activity, or an isolated event;

whether it infected the entire pleadings, or only one particular

count or defense; whether the party has engaged in similar

conduct in other litigation; whether it was intended to injure;

what effect it had on the litigation process in time or expense;

whether the responsible person is trained in the law; what

amount, given the financial resources of the responsible person,

is needed to deter that person from repetition in the same case;

what amount is needed to deter similar activity by other

litigants."



or bad faith is a proper factor to consider in determining the

nature and severity of the sanction to be imposed.67

Moreover, the Texas Supreme Court has emphasized that sanctions

cannot be used to adjudicate the merits of a party's claims or

defenses "unless a party's hindrance of the discovery process.

justifies a presumption that its claims or defenses lack

merit.1168 Indeed, the court has created an express

prerequisite of "flagrant bad faith" or "callous disregard"

before ultimate sanctions may be imposed, and the proposed rule

contains essentially the same languaqe.69 On the other hand,

the absence of willfulness or bad faith, or a lesser degree of

negligence, militates in favor of a lesser sanction.

• Prior history of sanctionable conduct: Only rarely should a

court consider conduct apart from the case then pending before

the court in determining whether to assess sanctions. A prior

history of sanctionable conduct is pertinent chiefly in

situations in which a lawyer or litigant has insisted on

relitigating the same facts and issues repeatedly, especially

when asserting a previously sanctioned position.70

67 The Advisory Committee Note to the 1983 amendment to

Federal Rule 11 states: "The reference in the former text to

willfulness as a prerequisite to disciplinary action has been

deleted. However, in considering the nature and severity of the

sanctions to be imposed, the court should take account of the

state of the attorney's or party's actual or presumed knowledge

when the pleading or other paper was signed."

68 TransAmerican Natural Gas CorD v. Powell, 811 S.W.2d 913,

918 (Tex. 1991).

70 Cf. Joseph, su a note 7, at 244.



• Risk of chillinQ effects: Because deterrence is a central

purpose of sanctions,71 the danger exists that improper

sanctions will deter important litigation of a particular type

or from a particular source. Representatives of the Texas legal

aid community informed the Task Force that a common Rambo tactic

is to seek sanctions against indigent clients or their legal aid

counsel in civil rights cases.72 Thus, particularly with

respect to sanctions under proposed Rule 13, trial courts must

be aware of that risk, and exercise appropriate care to avoid

punishing or deterring creative advocacy. As Judge Weinstein

once remarked:

Sometimes there are reasons to sue even when one cannot

win. Bad court decisions must be challenged if they are

to be overruled, but the early challenges are certainly

hopeless. The first attorney to challenge F:ssy v., .

Ferguson was certainly.bringing a frivolous action, but

his efforts and the efforts of others eventually led to

Brown v. Board of Education.73

71 ee Part IV.B.5.b.i., above.

72 Cf. Stephen Burbank, Rule 11 in Transition: The Report of

the Third Circuit Task Force on Federal Rule of Civil Procedure

11, at 68-69 (American Judicature Society 1989) ("Probably no

group of lawyers has been more concerned about the impact of

amended Rule 11 on their clients and their practice than lawyers

who specialize in plaintiffs' civil rights (including employment

discrimination) law." The study found that plaintiffs and their

counsel were sanctioned on motions in civil rights cases at a

rate "considerably higher than the rate . . . for plaintiffs in

non-civil rights cases.")

73 Eastway Constr. Corp. v. City of New York, 637 F. Supp.

558, 575 (E.D. N.Y. 1986), modified, 821 F.2d 121 (2d Cir.),

cert. denied, 484 U.S. 918 (1987). The Advisory Committee Note

to current Federal Rule 11 states in part: "The rule is not

intended to chill an attorney's enthusiasm in pursuing factual or

legal theories." Cf. Mass. Gen. Law Ch. 231 S 6F: "No finding

shall be made that any claim ...'was wholly insubstantial,

frivolous . . . solely because a novel or unusual argument or

principle of law was advanced in support thereof."



•Imoact on Offender: A recent Texas decision dramatized the

importance of a *_rial,court considering the impact of the

sanction chosen on the offender, particularly with respect tz)

substantial monetary awards. A highly publicized sanctions

award in Houston assessed almost $1 million against a

plaintiff's attorneys, who reported that they lacked both the

financial wherewithal to pay the sanction and any insurance

coverage, and thus were facing potential bankruptcy.74

A trial judge who accurately assesses a sanction's effect on

the offender, based upon the offender's ability to pay the

sanction, is in a better position to serve properly two of the

underlying purposes of sanctions, to punish violations and to

deter future violations. If a monetary sanction is to be

financially devastating, the trial judge at least should be

aware of that fact and should exercise appropriate care before

reaching such a result.' In Doering v. Union Countv Bd. of

Chosen Freeholders,75 for example, the court reversed an award

of attorney's fees sanctions because the district judge had not

considered the offender's ability to pay:

While a monetary sanction, such as attorney's fees, is

clearly an acceptable choice of deterrent, courts must

be careful not to impose monetary sanctions so great

74 See, e.q., Mark Ballard, Losers Face $1M Fine for Trial

Tactics, Tex. Law., May 25, 1992 at 1; Wall St. J., May 22, 1992

at 1; Gary Taylor, Texas Lawyers Hit With Record Sanctions, Nat'l

L.J., June 1, 1992 at 2. By judgment of May 21, 1992, in Mark

Metzcier v. Judy Sebek, et al., No. 90-053676, Harris County,

Texas, the trial court ordered the plaintiff, and plaintiff's two

counsel, jointly and severally, to pay a total of $994,000 in

sanctions.

75 857 F.2d 191, 196 & n.4 (3d Cir. 1988).



that they are punitive -- or that might even drive the

sanctioned party out of practice. ... Other

proceedings.such as disbarment exist to weed out

incompetent lawyers.i6

Culpability Determination: Conflict of Interest -

In TransAznerican the Supreme Court emphasized that trial

judges must attempt to determine whether the offensive conduct

is attributable to counsel or client or both, and assess any

sanction against the responsible person. Specifically, the

court stated:

In our view, whether an imposition of sanctions is just

is measured by two standards. First, a direct

relationship must exist between the offensive conduct

and the sanction imposed. This means that a just

sanction must be directed against the abuse and toward

remedying the prejudice caused the innocent party. It

also means that the sanction should be visited upon the

offender. The trial court must at least attempt to

determine whether the offensive conduct is attributable

to counsel only, or to the partv only, or to both. This

we recognize will not be an easy matter in many

instances. On the one hand, a lawyer cannot shield his

client from sanctions; a party must bear some

responsibility for its counsel's discovery abuses when

it is or should be aware of counsel's conduct and the

76 Id.; see also Napier v. Thirty or More Unidentified Fed.

Agents, 855 F.2d 1080, 1094 n.12 (3d Cir. 1988) ("Ability to pay

is an appropriate consideration when determining the level of a

sanction."); Oliveri v. Thompson, 803 F.2d 1265, 1281 (2d Cir.

1986) ("[I]t lies well within the district court's discretion to

temper the amount to be awarded against an offending attorney by

a balancing consideration-of his ability to pay."), cert denied,

480 U.S. 918 (1987); In re YaQman, 796 F.2d 1165, 1185 (9th Cir.

1986) ("[T]he award entirely fails to consider Yagman's ability

to pay such an immense sum which, in our view, is another factor

relevant in determining reasonableness") modified, 803 F.2d 1085,

cert. denied, 484 U.S. 963 (1987). Cf. Doe v. Keane, 117 F.R.D.

103, 107 (W.D. Mich. 1987) ("Rule 11 is to deter baseless

litigation but not at the cost of the financial ruin of the

parties or attorneys."). The Committee Notes to the currently

proposed version of Federal Rule 11 include as one of the factors

for the court's consideration "what amount, given the financial

resources of the responsible person, is needed to deter that

person from repetition in the same case" (emphasis added).



violation of discovery rules. On the other hand, a

party should not be punished for counsel's conduct in

which it is not implicated apart from having entrusted

to counsel its legal representation. The point is, he

sanctions the -trial court imposes must relate directly

to the abuse found. 7

In short, trial courts must attempt to determine relative

culpability and impose sanctions accordingly.78 While errors

of law often will be counsel's responsibility,79 and matters

77 811 S.W.2d 913, 917 (Tex. 1991) ( emphasis added).

78 See Pelt v. Johnson, 818 S.W.2d 212, 217 (Tex. App. --

Waco 1991, no writ) ("[I]n selecting an appropriate sanction, the

relative culpability of a party and his attorney must be

evaluated. . . . The record reveals that [the parties] relied on

the advice of their attorney."); Glass v. Glass, 826 S.W.2d 683,

687 (Tex. App. -- Texarkana 1992, writ denied) (reversing

sanctions awarded against a client for pleadings that her

attorney filed; "Here, the punishment meted out is clearly for

counsel's misconduct, namely the filing of pleadings in violation

of Rule 13."); Hanley v. Hanley, 813 S.W.2d 511, 517-18 (Tex.

App. -- Dallas 1991, no writ) (in reversing a trial court

sanction order that struck pleadings, the court speci=ically

considered "the extent of the party's personal responsibility,"

and concluded that "many of the actions complained about are

actions that [the parties] took upon [their attorney's]

instructions"); Jagues v. TEIA, 816 S.W.2d 129 (Tex. App. --

Houston [1st Dist.] 1991, no writ); see also ABA Standard

(L)(3)(a): "Sanctions should be allocated among the persons

responsible for the offending pleading, motion or other paper,

ba-ied upon their relative culpability" and Standard (L)(6)(g)

"Among the factors which the court may consider . . . in

assessing the amount [of the sanction], are: . . . 1. ET}the

relative culpability of client and counsel, and the impact on

their privilege relationship of an inquiry into that area." ABA

Standards, supra note 7, 121 F.R.D. at 124-25; cf. Westmoreland

v. CBS. Inc., 770 F.2d 1168, 1178-79 (D.C. Cir. 1985) ("[T]he

district court is in the best position to judge the relative

responsibility of counsel and client, and to apportion the

sanction accordingly.").

79 See, e.g., Anschutz Petroleum Mktg. v. E.W. Saybolt-& Co.,

112 F.R.D. 355, 358 (S.D.N.Y. 1986) ("In the case at bar, [the]

third-party complaint . . . was dismissed primarily on the basis

of the legal insufficiency ..., viewed against a background of

essentially undisputed facts. . . . In these circumstances,

prima facie responsibility for the Rule 11 violation falls upcn
(continued...
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of fact frequently will result from a client's representations,

obviously those general divisions of responsibility will vary

from case to case. For example, a client's in-house counsel may

insist upon a particular legal argument that outside counsel,

who signs the pleadings, may agree to reluctantly after

appropriate cautionary advice. On the other hand, outside

counsel's independent investigation or personal familiarity with

the result of factual discovery may make him or her completely

responsible for groundless factual representations. Similarly,

in the discovery context, the decision to refuse to produce

documents may be the result of erroneous legal advice from

either in-house counsel or outside counsel, or may result from a

client's insistent refusal after receiving appropriate warnings

from counsel.

Thus, the determination of relative culpability may be

complex and fact specific. A resulting danger is that the

culpability determination may create a serious conflict of

interest between attorney and client. The attorney and client

may have directly opposing financial and other interests,

depending upon the outcome of the culpability determination.

Moreover, different types of awards may have different effects

79(...continued)

counsel ... . , who in contrast to their lay client are in a

better position to assess the strengths or weaknesses of legal

theories of recovery."); Borowski V . DePuy In, 850 F.2d 297,

305 (7th Cir. 1988) ("Courts generally impose sanctions entirely

on counsel when the attorney has failed to research the law or is

responsible for sharp practice.',).



on whether legal malpractice insurance coverage is available to

pay the loss.eo.

Consequently, several federal decisions have emphasized that

a conflict of interest arising from the culpability

determination may necessitate separate counsel for the client in

connection with the sanctions proceedings.81 The rules, of

course, should not seek to drive a procedural wedge between

attorney and client, but discovery or an evidentiary hearing

inquiring into their respective motivations and conduct can have

that result. Not only may the attorney and client have

different motivations in answering the question "Who was at

fault?", but an evidentiary inquiry into the pertinent events

80 2gg Part XI, below. For example, under some legal

malpractice insurance policies, a court assessment of a monetary

award would not be covered, yet if the cour.t...dismis.$ed or granted

a default judgment, insurance coverage might apply.

81 See e.g., Calloway v. Marvel Entertainment Group, 854 F.2d

1452, 1473 (2d Cir. 1988) (reversing sanctions against a client

because the lawyer had not withdrawn from representation after

the conflict became apparent; "the entire Rule 11 proceeding

against (the client] was thoroughly tainted by the [law firm's]

representation . . . notwithstanding a self-evident conflict of

interest"), rev'd on other grounds sub nom. pavelic & LeFlore v.

Marvel Entertainment Group, 493 U.S. 120 (1989); Healey v.

Chelsea Resources. Ltd., 947 F.2d 611, 623 (2d Cir. 1991) ("A

potential for conflict is inherent in a sanctions motion that is

directed against both a client and a lawyer, even when, as here,

the two agree that an action was fully warranted in fact and

law. . . . A sanctions motion attacking the factual basis for

the suit will almost inevitably put the two in conflict, placing

in question the attorney's right to rely on the client's

representations and the client's right to rely on his lawyer's

advice."); Eastway Constr. Co. v. City of New York, 637 F. Supp.

558, 570 (.E.D.N.Y. 1986) (interests of client and attorney are

directly adverse when the question is who is at fault, and the

client will need new counsel); Cochran, suora note 56, at 568

("If, as most Rule 11 motions are currently drafted, the role of

the client is also at issue, there is a conflict of interest

sufficient to require some courts to order disqualification.").



may risk disclosure of privileged information that otherwise
.

would be protected by.attorney-client or work product

privileges.

There are no easy, complete solutions to this problem, but

the proposed Comment to the rule suggests certain steps and

policies for counsel and trial judges to keep in mind.82 In

some instances, counsel and client may have resolved the issue

in advance. For example, if before making a particular

discovery response counsel has advised against making the

response and warned the client of the possible sanctions, and

the client persists in instructions to make the response and

agrees to assume the risk, then the problem may be solved by the

time of the hearing. After a sanctions motion is filed, counsel

and clients still may have an opportunity to resolve the matter

before the hearing, though at that point the client may need

independent legal advice. The court also should take reasonable

82 With respect to sanctions motions under Rule 13 attacking

allegedly groundless pleadings, ordinarily the court should

postpone determination of a sanctions motion until after a

resolution of the merits by summary judgment, special exceptions,

or trial. A conflict may still arise at that point, of course,

when the court conducts the sanctions hearing, but at least the

intrusion into the attorney-client relationship will have been

minimized during the adjudication of the merits of the case.

Deferring the ruling on other sanctions motions, or at least

deferring the culpability determination, until final resolution

of the case also may be desirable in many instances. The

Committee Note to the currently proposed draft of Federal Rule 11

states: "The court may defer its ruling (or its decision as to

the identity of the persons to be sanctioned) until final

resolution of the case in order to avoid immediate conflicts of

interest and to reduce the disruption created if a disclosure of

attorney-client communications is needed to determine whether a

violation occurred or to identify the person responsible for the

violation."



steps to avoid unnecessary intrusion into the attorney-client

relationship,83 including limiting discovery and evidentiar;

inquiries concerning these issues.84 The 1983 Advisory

Committee note to,Rule 11, for example, states:

To assure that the efficiencies achieved through more

effective operation of the pleading regimen will not be

offset by the cost of satellite litigation over the

imposition of sanctions, the court must to the extent

possible limit the scope of sanction proceedings to the

record. Thus, discovery should be conducted only by

leave of the court, and then only in extraordinary

circumstances.

Protective orders under Rule 166b and in camera inspection

by the court are additional measures available to protect

against disclosure of information protected by attorney-client

privilege, work product exemption, or other privileges.85

83 512 ABA Standard (L)(3)(b): "In allocating sanctions

between counsel and the client, the court takes into account the

privileged nature of their relationship and avoids encroaching

upon the attorney-client privilege or jeopardizing counsel's

ability to act, and act effectively, for the client." ABA

Standards, supra note 7, 121 F.R.D. at 124.

84 Cf. ABA Standard (M)(5): "Except in extraordinary

circumstances, discovery is not permitted on Rule 11 motions."

ABA Standards, supra note 7, 121 F.R.D. at 128. But see City of

Houston v. Harrison, 778 S.W.2d 916 (Tex. App. -- Houston [14th

Dist.] 1989, orig. proceeding) (holding that a trial judge did

not abuse his discretion in ordering that a lawyer be deposed for

the purpose of determining what "reasonable inquiry" the lawyer

performed prior to filing suit). As one commentator observed,

"regardless of whether the information is privileged or not, the

potential abuse of what might be termed 'Rule 13 discovery' is

staggering." Rich, supra note 1, at 81-82.

95 Cf. Joseph, supra note 7, at 499 (observing that in

connection with the culpability determination, "While there is no

easy solution to this dilemma [of disclosing/protecting

privileged or confidential information], the court in exercising

its discretion should be sensitive to it and should take care not

to impinge unnecessarily on the attorney-client relationship.").
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C. Sanctions Discretionary. Rather Than

Mandatory

The Task Force recommends that discovery sanctions be

discretionary rather than mandatory, even if a violation is

found to exist. Current Texas rules vary on this point, with

Rule 13 making sanctions mandatory and Rule 215 making certain

expense awards mandatory but sanctions discretionary.

The Task Force's proposed language for Rule 166d is

discretionary language (e.g., "the court may enter an order

imposing one or more of the sanctions set forth below"). This

change is in recognition of the fact that in some instances a

clear, but minor and insignificant, violation may occur, and a

trial judge might conclude that sanctions are inappropriate.86

A substantial majority of lawyers (72%) and an even larger

majority of judges (92%) responding to the Task Force

questionnaire indicated that the imposition of sanctions should

be discretionary rather than mandatory, even if the court finds

some type of violation.87

86 See also Joseph, supra note 7, at 34-35 (Supp. 1992):

"There are at least three reasons why the imposition of sanctions

should be discretionary, not mandatory (hence, why 'shall' should

be changed to 'may'). First, it would honestly reflect present

practice. Sanctions are not always awarded despite a violation.

Courts have . . . carved out exceptions for ...'de minimis' or

'technical' violations . . . . Second, this change would prevent

mandatory sanctions from interfering with parties' settlement

plans. . . . Third, . . . the judge does not presently have

discretion to decide, in a marginal case, that the time and

attention necessary to determine whether sanctions should be

awarded in a particular case are not worth the effort."

87 The currently proposed draft of Federal Rule 11 adopts the

discretionary approach.



6. Co mpliance

Paragraph (4) of proposed Rule 166d sets out the timing for

compliance with orders. In general, orders under the rule shai_

be operative at such time as the court directs. Two exceptions

apply. First, in compliance with the Supreme Court's directive

in aden, monetary awards pursuant to paragraphs (3)(c) or

(3)(g) are not payable prior to final judgment, unless the court

makes written findings or oral findings on the record stating

why an earlier assessment of the award will not preclude access

to the court.88

The second exception tracks another holding from Braden, and

applies to an order imposing sanctions in the form of directing

personal performance of services or continuing legal education

under paragraph (3)(h). The order must defer performance of

such sanctions until after an opportunity for appeal after final

judgment.89

88 Braden v. Downey, 811 S.W.2d 922, 929 (Tex. 1991). In

Braden, the court quoted from and adopted the Fifth Circuit's

procedure set out in Thomas v. Capital Security Serv., Inc., 836

F.2d 866, 929 (5th Cir. 1988). The only difference between the

Braden procedure and that in Rule 166d(4) is that the latter

allows trial judges the option to make oral findings on the

record rather than requiring written findings to be made on this

point. See also Chrysler Corp. v. Blackmon, 36 Tex. Sup. Ct. J.

76, 81-82 (Oct. 14, 1992).

89 "Braden's attorney argues that if he is compelled to

perform community service before an appealable judgment is

rendered in the case, no relief on appeal can ever restore his

time or make him whole. We agree. . . . If, however, the

community service imposed . . . was not to be performed until the

judgment in the case was final on appeal, Braden's attorney could

fully obtain by appeal any relief to which he might be entitled."

Braden v. Downey, 811 S.W.2d 922, 930 (Tex. 1991).

538a 1 59



7• Review• ApQeal

Paragraph (5) of proposed Rule 166d provides t.`.at an order

under this rule shall be deemed to be part of the final ;udgment

and subject to review on appeal. The rule permits any person or

entity affected by the order to appeal in the same manner as a

party to the underlying judgzment. Current Rule 215 similarly

states that sanctions orders shall be subject to review on

appeal from final judgment, and the only addition in Rule 166d

is to make clear that any other person or entity affected by the

order also may appeal.90

The Task Force also considered suggestions concerning

interlocutory appeals, as discussed in Part X below.

8. Comments

Large majorities of lawyers ( 87%) and judges (81%)

responding to the Task Force questionnaire agreed that the rules

should include explanatory comments, similar to the comments

accompanying the Federal Rules of Civil Procedure91 and some

of the Texas Rules of Civil Evidence.92 The few comments

included with the current Texas Rules of Civil Procedure serve

primarily to identify portions of rules amended, without

providing interpretive explanation or guidance.93 None of the

90 The two appeal provisions in current Rule 215 appear in

subparagraphs (2)(c) and (3).

91 See. e.g., Fed. R. Civ. P. 11, 26, 37.

92 See, e.g.., Tex. R. Civ. Evid. 106, 801.

93 Texas Supreme Court orders amending the rules contain

language to the effect that "the comments appended to these
(continued...)



current comments exceed two sentences in length. Particularly

in light of the substantial revisions to the sanctions rules

recommended by the Task Force, such explanatory cominents seem

particularly desirable to provide guidance to the bench and bar.

Accordingly, the Task Force has included comments with the draft

rules, including Rule 166d.94

9. Masters

The Task Force does not recommend any change in the rules to

allow trial courts to appoint masters to deal specifically with

sanctions issues. Although Task Force questionnaire respondents

indicated agreement (lawyers 58%, judges 70%) that the rules

should be amended to allow appointments of masters to resolve

"any discovery disputes,i95 the respondents opposed (lawyers

62%; judges 50% to 49%) a change allowing such appointments

specifically to resolve sanctions disputes. Because another

task force is dealing with discovery issues generally, the Task

Force on Sanctions concluded that this issue is better left for

that group to address.

93(..,continued)

changes are incomplete, ... They are included only for the

convenience of the bench and bar, and they are not part of the

rules." See, e.g.., Order of April 24, 1990.

94 By comparison, the Advisory Committee Notes to the 1983

amendments to Federal Rule 11 contain nineteen paragraphs of

text. The Notes and Comments to Tex. R. Civ. Evid. 801 consist

of five paragraphs, twenty-three sentences.

95 See Simpson v. Canales, 806 S.W.2d 802 (Tex. 1991) (in a

toxic tort case involving one plaintiff and eighteen defendants,

the trial court abused its discretion under Tex. R. Civ. P. 171

in appointing a master to hear all pretrial discovery issues

because the case did not involve the sort of exceptional

circumstances required for a master appointment).
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10. Alternative Dispute Resolution

The Task Force does not recommend that the sanctions rules

contain any specific reference to alternative dispute resoluticr.

(ADR). Respondents to the Task Force questionnaire agreed

(lawyers 66%, judges 77%) that the rules should not require ADR

before a party may seek sanctions.

As discussed above,96 proposed Rule 166d contains a

conference requirement to assure that lawyers attempt to resolve

disputed matters before filing sanctions motions.

11. Notice to Client

Task Force questionnaire respondents strongly agreed

(lawyers 86%, judges 75%) that before ultimate sanctions

(dismissal, default, etc.) are imposed, the client should

receive actual notice. For two reasons, however, the Task Force

has not recommended including any such reference.in the text of

the rules.

First, the Texas Supreme Court's clear directive in

TransAmerican already requires that trial courts inquire into

the respective roles of counsel and client: "The trial court

must at least attempt Co determine whether the offensive conduct

is attributable to counsel only, or to the party only, or to

both."97 In many cases, therefore, that determination of

96 See Part IV.B.2, above.

97 TransAmerican Natural Gas Corp. v. Powell, 811 S.W.2d 913,

917 (Tex. 1991)



relative culpability will require notice to, and perhaps even

testimony from, the client.98

Second, Rule 1.03 of the Texas Disciplinary Rules of

Professional Conduct requires that a lawyer "keep a client

reasonably informed about the status of the matter" and "explain

a matter to the extent reasonably necessary to permit the client

to make informed decisions regarding the representation." The

possible imposition of sanctions against a client clearly is the

type of matter that Texas lawyers already have an ethical

obligation to communicate to clients.

The Task Force concluded that those existing duties of the

court and counsel should serve to effect actual notice whenever

necessary, without an additional, cumbersome, and possibly

intrusive procedure requiring some sort of formal certificate

from counsel that the client has received such notice. If any

doubt exists, the trial judge can simply ask counsel whether the

client is aware of the proceedings.

12. t1andatina Professional Courtesy

The questionnaire respondents endorsed the propositi,-n that

the rules should specifically mandate professional courtesy

(lawyers 67%, judges 81%), but the Task Force recommends against

adding such language in the sanctions rules.

The Task Force strongly agrees that far too much time,

effort, money, and court resources have been spent on sanctions

98 See the discussion of the culpability determination and

possible resulting conflict of interest issues, Part IV.B.5.b.iv,

above.



gamesmanship during the past few years. Nonetheless, the Task

Force concludes that specific procedural reforms, such as t'Icse

recommended in this Report, are a more direct and appropriate

response than inserting a broad and unavoidably ambiguous

"mandate" of "professional courtesy" into the civil procedure

rules.

Moreover, similar requirements already appear in the "Texas

Lawyer's Creed -- A Mandate for Professionalism," which the

Texas Supreme Court and the Texas Court of Criminal Appeals

adopted by joint order on November 7, 1989. One of the primary

purposes of the Creed is to counteract abusive tactics in

litigation, ranging from "lack of civility to outright hostility

and obstructionism.i99 Although the Courts' order emphasized

that parties should not "abuse" the Creed to "incite ancillary

litigation," the order also expressly stated that, when

necessary, courts have two additional bases to enforce

compliance: "their inherent powers and rules already in

existence.11100 To some extent the Creed overlaps in its

purposes and textual provisions with the sanctions rules already

in existence in the Texas Rules of Civil Procedure. Pertinent

Creed provisions addressing the concern for professional

courtesy include the following:

"I will advise my client that civility and courtesy are

expected and are not a sign of weakness." Article 11.4

99 Joint Order of the Texas Supreme Court and the Court of

Criminal Appeals, November 7, 1989.



"A client has no right to demand that I abuse anyone or

indulge in any offensive conduct." Article 11.6

"A lawyer owesI to opposing counsel, in the conduct of

legal transactions and the pursuit of litigation,

courtesy, candor, cooperation, and scrupulous.observance

of all agreements and mutual understandings. I11

feelings between clients shall not influence a lawyer's

conduct, attitude, or demeanor toward opposing counsel.

A lawyer shall not engage in unprofessional conduct in

retaliation against other unprofessional conduct."

Article III

As Texas lawyers develop increasing familiarity and

experience with the Creed, this mechanism for encouraging, and

when necessary enforcing, professional courtesy should serve to

alleviate such practice deficiencies about as well as any other

set of rules could do so. In any event, additional experience

under the Creed seems desirable before resorting to comparable

amendments in the Texas Rules of Civil Procedure. The Creed has

been in effect for only three years, and thus remains very new

and as yet underutilized by Texas lawyers.

13. Violations of Rule 169

Current Rule 215(4) specifies certain relief and procedures

applicable if a party fails to admit the genuineness of any

document or the truth of any matter requested under Rule 169 and

if the party requesting the admissions thereafter proves such

matter. The Task Force.concluded that such language is

unnecessary in light of the relief and sanctions provisions of

proposed Rule 166d. Therefore, the Task Force recommends

deletion of the following language:

If a party fails to admit the genuineness of any

document or the truth of any matter as requested under

Rule 169 and if the party requesting the admissions

thereafter proves the genuineness of the document or the



truth of the matter, he may apply to the court for an

order requiring the other party to pay him the

reasonable expenses incurred in making that proof,

including reasonable attorney fees. The court shall

make the order unless it finds that (1) the request was

held objectionable pursuant'to Rule 169(1), or (2) the

admission sought was of no substantial importance, or

(3) the party failing to admit had a reasonable ground

to believe that he might prevail on the matter, or (4)

there was other good reason for the failure to admit.

On the other hand, the Task Force recommends retention of

the provision in current Rule 215(4) that provides for testing

the sufficiency of answers or objections. That procedure seems

more appropriate in Rule 169 than in the sanctions rule, and

thus the Task Force recommends transferring that language to

Rule 169, as shown in Appendix G-5. The last sentence of the

Comment to proposed Rule 166d notes the deletion and the

transfer.
M

V. SANCTIONS FOR GROUNDLESS PLEADINGS AND OTHER PAPERS --

RULE 13

A. Rule 13 -- Introduction

Rule 13, which generally addresses groundless pleadings and

filings, is similar to Federal Rule 11.101 Because of the

massive amount of litigation102 and decisional confusion that

the federal rule has generated, the Task Force recommends

101 See, e.g., Rodriquez v. State Dept. of Highways & Public

Transp., 818 S.W.2d 503, 504 (Tex. App. -- Corpus Christi 1991,

no writ) (noting the "strong similarity between" the two rules).

102 During the first eight years after the 1983 amendments to

Rule 11, Lexis reported over 3000 Rule 11 decisions. Joseph,

supra note 7, at 17-18 n.22, 27-28 & n.34 (Supp. 1992). One

study suggests that the number of federal decisions under Rule 11

actually totals many times that figure. Id.

5384 1 66
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several.changes to Rule 13 in order to avoid some of the

problems that have developed in federal practice.

Reviewing the thousands of Rule 11 decisions to date, t:^.e

author of the leading treatise on federal sanctions concluded

that "inconsistency has been the hallmark of the Rule 11

jurisprudence.11103 Thus, the Task Force has attempted to

study and learn from the federal rule, or as Henry Wheeler Shaw

put it, "It's a wise man who prz^fits by experience, but it's a

good deal wiser one who lets the rattlesnake bite the other

fellow." For the last year various federal court advisory

committees and related groups have worked on amendments to

Federal Rule 11, and the Task Force has monitored the

development of those proposals as we11.104

103 Joseph, supra note 7, at 17 (Supp. 1992). Exa-^*nples

abound of the unpredictability and chaotic results that appear in

Rule 11 jurisprudence: "Two years after ameridment, the Federal

Judicial Center documented the proposition that on the same set

of facts, almost half of judges surveyed would have sanctioned a

complaint as frivolous which the other half determined not to

violate the Rule. Courts of appeal now concede that they 'have

been required with some regularity to reverse district court

awards of sanctions.' Lawyers sanctioned by the district court

for bringing 'frivolous' cases have secured reversals not only of

sanctions but also on the merits. Cases abound in which

appellate panels split on the issue of whether legal arguments

are sufficiently frivolous to warrant sanctions. Identical

arguments raised before the same district court are 'held in one

case not to violate rule 11, but to "egregious[ly] violate it in

the next" ....' Arguments found frivolous and sanctionable by

a district court are, less than a year later, found meritorious

by the United States Supreme Court." Cochran, supra note 56, at

561-62 (footnotes omitted).

104 In response to the continuing Rule 11 controversy, the

Advisory Committee on the Civil Rules of the United States

Judicial Conference proposed amendments to Rule 11, which the

Judicial Conference's Standing Committee on Federal Rules of

Practice and Procedure is still circulating at this writing.

(continued...
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Fortunately, Texas has not yet suffered the volume of

pleadings sanctions practice that has afflicted _`edera': cour*_s.

In part, no doubt, this is because of the fact that until 1990,

Rule 13 contained a ninety-day grace period, which made

sanctions enforcement nearly impossible.

In sum, the Task Force's proposed amendments to Rule 13

would:

* add a "safe harbor" procedure, similar to the provision

now under consideration for Federal Rule 11;

* eliminate the "fictitious suits" provision; and

* incorporate the same procedures ( motion, hearings,

findings, etc.) and sanctions proposed by the Task

Force for Rule 166d.

The discussion below explains those changes, and the complete

text of proposed Rule 13 and the accompanying Comment appear in

Appendix B.

Initially, however, as discussed in the next section of this

Report, the Task Force considered a more fundamental question:

Is a frivolous or groundless pleadings rule necessary in Texas

at all?

At this writing the federal court system is in the process

of attempting to revise Federal Rule 11, and the Task Force also

considered, but recommends against, waiting to adopt the same

See, e.a., Johnson, Contois & Keeling, su a note 1, at 678; Rule

11 Reform, Nat'l L.J., May 25, 1992 at 12; Randall Samborn, Rule

11 Reforms Are criticized, Nat'L L.J., May 25, 1992 at 3. The

most recent version of the federal Committee's version of Rule

11, as of this writing, appears in Appendix I.



scheme as the federal rule. Current Federal Rule 11 is.

seriously flawed and highly controversial, and the extent to

which the proposed amendments will solve the problems in fecier3i

practice under that rule remains uncertain.

The federal Judicial Conference of the United States has

sent its proposal to the United States Supreme Court for its

consideration, to be followed by review by Congress; thus,

December 1, 1993, is the earliest possible date for a new

federal rule to go into effect.

Rule 13, in its current version, differs from Federal Rule

11 in ways that already provide a measure of protection against

some of the over-use or abuse experienced under the federal

rule, including:

• Rule 13 requires that courts presume that papers are

filed in "good faith."

• Rule 13 requires a showing of "good cause" before

imposition of sanction, and requires that the sanctions

order state "the particulars" of the good cause.

• The respective signature certifications of the rules

differ. Part of Rule 11's certification is that the

instrument is "well ctrounded" in fact and law. Rule

13's standard is easier for the pleader to meet: that

the instrument is no "groundless," defined as having

"r,Q basis in law or fact." Thus, under state practice,

a pleader satisfies the requirement if any basis exists

in law or fact; under federal practice, a pleader must

meet a much tougher standard, by demonstrating a"well-
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grounded" basis. Additionally, Rule 13 has dependent

certifications, which require that in order for a

violation of the rule to exist, either the pleadings

must be (1) groundless and in bad faith, or (2)

groundless and for harassment. A pleading that is

simply groundless, without being brought in bad faith

or for purpose of harassment, is not sanctionable under

Rule 13.

B. Need for A Frivolous Pleadings Rule

The Task Force received significant input, especially from

the Texas legal aid community, questioning whether a frivolous

pleadings sanctions rule is necessary or even appropriate.

In addition to complaints concerning the large quantities of

legal and judicial resources devoted to litigation of collateral

sanctions issues and concerning the confusing and inconsistent

decisions under Federal Rule 11,105 a major complaint against

the federal rule is that courts have applied it more frequently

against plaintiffs and particularly against plaintiffs in civil

rights suits.106

Task Force member Beth Crabb, of Texas Rural Legal Aid,

Inc., surveyed federal decisions under Rule 11 and observed:

105 See note 103, above.

106 See, e.g., Cochran, supra note 56, at 567-68 & n.86; M.

Tobias, Rule 11 & Civil Ricthts Litigation, 37 Buffalo L. Rev. 485

(1988).



There are numerous cases such as Szabo107 in which the

district court and members of a circuit panel disagree

as to whether an argument is not "merely losing" but

"losing and sanctionable." Such cases have led a nu:..ber

of commentators to argue that a sanctions r%ile should be

addressed to abusive conduct and litigation tactics, and

not to grade the merits of legal arguments and punish

those who, in the mind of the grader, flunk.

As she also pointed out, a number of commentators have concluded

that "the basic assumption of the Rule [11], that 'frivolous'

litigation is a significant problem, is incorrect.11108

Despite the significant sentiment among many commentators

and practitioners in favor of abolishing any frivolous or

groundless pleadings rule, state or federal, the Task Force

concludes that such an option is unavailable for Texas courts at

107 Szabo Food Servs.. Inc. v. Canteen Corp., 823 F.2d 1073

(7th Cir. 1987), cert. dism'd, 485 U.S. 901 (1988). In Szabo the

district court concluded that sanctions were inappropriate, but a

two-to-one majority of a Seventh Circuit panel reversed,

characterizing the losing argument as "wacky." That remark

elicited this comment from the dissent: "The majority finds the

due process claim here to be objectively frivolous and 'wacky' --

apparently because the claim is partially based on 'obscure

cases,' and because it fails to cite, rather than strives to

distinguish certain other cases. . . . The majority's

'wackiness' conclusion requires an analysis consuming five dense

paragraphs and citing more than twenty cases -- a possible

indicator that the result is not so blindingly obvious as to

bring it reasonably within the ambit of Rule 11." Id. at 1085.

108 51,g Cochran, supra note 56, at 574. A 1990 New York

study committee reached this conclusion concerning that state's

frivolous pleading provision: "The Committee found no empirical

or other data to suggest that the problems confronting the New

York State courts are caused by the bringing of frivolous

complaints or other pleadings." New York State Bar Association,

"Report of Special Committee to Consider Sanctions for Frivolous

Litigation in New York State Courts" (March 20, 1990). In lieu

of a frivolous pleadings rule, the Committee recommended

prohibiting "abusive conduct," defined as "conduct . . .

undertaken or omitted primarily to delay or prolong unreasonac:y

the resolution of the litigation or to harass or maliciously

injure another." Id. at 7.



this time. In 1987 the Texas Legislature effectively mandated

the existence of such provisions,09 adopting a groundless-

pleadings statute; the Texas Supreme Court amendment to Rule 13,

July 15, 1987, repealed the statutory provisions, amending Rule

13 to deal with the same issue.110 Thus, absent further

legislative action, a sanctions rule for groundless pleadings

now appears to be legislatively mandated in Texas.

C. Safe Harbor I

The Task Force has proposed a "safe harbor" provision for

Rule 13:

Motions under this rule shall be served at least twenty-

one (21) days before being filed or presented to the

court; if the challenged pleading, motion, or other

paper is withdrawn or corrected within that twenty-one

(21) day period, the motion under this rule shall not be

filed or presented to the court.

The Comment to the rule makes clear that if a motion is

presented in violation of this requirement, it should be denied.

109 See Tex. Civ. Prac. & Rem. Code SS 9.011-.014 (Vernon

Supp. 1992). Section 9.011 provides: "The signing of a pleading

as required by the Texas Rules of Civil Procedure constitutes a

certificate by the signatory that to the signatory's best

knowledge, information, and belief, formed after reasonable

inquiry, the pleading is not: (1) groundless and brought in bad

faith; (2) groundless and brought for the purpose of harassment;

or (3) groundless and interposed for any improper purpose, such

as to cause unnecessary delay or needless increase in the cost of

litigation."

110 See, e.g., Goad v. Goad, 768 S.W.2d 356, 358 (Tex. App. -

- Texarkana 1989, writ denied), cert. denied, 493 U.S. 1021

(1990); The Texas Supreme Court's Order of July 15, 1987,

effective January 1, 1988, provided as follows: "SB No. 5 [Acts

1987, 70th Leg., lst C.S., ch. 2], Article 2. Trial; Judgment,

Section 2.01. Subtitle A, Title 2, Civil Practice.and Remedies

Code, Chapter 9 "Frivolous Pleadings and Claims" otherwise to be

effective September 2, 1987, insofar as it conflicts with this

rule, is repealed pursuant to Tex. Const. Art. 5S 31, and Tex.

Gov. Code S 22.004(c)."



Respondents to the Task Force questionnaire strongly endorsed

(lawyers 71%, judges 77%) such a "safe harbor" provision to

allow a party or lawy er to avoid sanctions by withdrawing, the

offending paper after receiving the motion.

The Task Force language is very similar to that appearing in

the current version of proposed amended Federal Rule 11.111

The federal proposal is expected "to retard the growth of Rule

11 motion practice,"112 and the Task Force expects the same

result from such a provision in the state rule. This result

also is consistent with the general sentiment expressed by Task

Force questionnaire respondents ( lawyers 75%, judges 74%) that

current sanctions rules result in too much time and money spent

on sanctions practice.

The Task Force intends the safe harbor provision to help

limit the sanction rule's potential chilling effects, but

recognizes that even a safe harbor procedure can be misused for

tactical advantage. For example, by sending a notice of

purported violation a litigant may force its opponent to

undertake extensive activity in a 21-day period in order.to

assess the appropriate response. Also, the notice provision may

increase rather than decrease the number of disputes if

111 The currently proposed federal language reads: "[The

motion] shall be served as provided in Rule 5, but shall not be

filed with or presented to the court unless, within 21 days after

service of the motion (or such other period as the court may

prescribe), the challenged paper, claim, defense, contention,

allegation, or denial is not withdrawn or appropriately

corrected." See Appendix I.

112 Joseph, supra note 7, at 18 (Supp. 1992).



I
attorneys contest the notice's timing, clarity, and other

technical matters. In addition, the procedure has a"threat and

retreat" aspect. Because there is no requirement that a party

follow a-notice with an actual motion for sanctions, the

potential exists for a sort of "Liar's Poker" in which a party

threatens sanctions to attempt to frighten the opponent into

abandoning a claim. The Task Force, of course, recommends that

the Supreme Court monitor practice and experience under this

safe harbor provision, if it is adopted, to determine whether

such problems develop.

The Task Force considered an alternative proposal requiring

only that a Rule 13 motion for sanctions have a certificate

demonstrating (1) written notification to the respondent of a

probable violation and the reasons therefor, and (2) that

efforts to persuade the party voluntarily to withdraw or correct

the paper were unsuccessfu1.113 The Task Force concluded,

however, that service of the actual motion would provide better

and more clearly worded notice. Additionally, a party faced

with the burden of preparing a motion that the opposing party

could circumvent simply by withdrawing or modifying the

challenged pleading might well conclude that the effort was not

113 An earlier, August 1991 version of the proposed revision

to Federal Rule 11 also contained a similar certification

requirement, which the most recent version has changed to require

actual service of the motion. See note 108, above. The August

1991 version provided in part: "On separate motion accompanied

by a certificate from the-movant reflecting that, although it

notified in writing another party of a probable violation ...

and the reasons therefor, it was unsuccessful in persuading such

other party voluntarily to withdraw or correct the claim, defense
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worthwhile, thereby averting entirely an unnecessary exchange of

motion paperwork.

D. Deletion of Fictitious-Suits Provision

The Task Force recommends deleting the second sentence of

current Rule 13; those provisions refer to "fictitious suits"

and false statements made for delay:

Attorneys or parties who shall bring a fictitious suit

as an experiment to get an opinion of the court, or who

shall file any fictitious pleading in a cause for such a

purpose, or shall make statements in pleading which they

know to be groundless and false, for the purpose of

securing a delay of the trial of the cause, shall be

held guilty of a contempt.

The fictitious suits language has no counterpart in Federal Rule

11.114

The last case to discuss the purpose of this part of Rule 13

cites its predecessor, former Rule 51.115 The Rule 51

language read:

Any attorney who shall bring a fictitious suit as an

experiment to get an opinion of the court, or who shall

file any fictitious pleading in a cause for such a

purpose,- or shall make statements in a pleading

presenting a state of case which he knows to be

groundless and false, for the purpose of securing a

delay of the trial of the cause, shall be held guilty of

contempt; and the court of its own motion, or at the

instance of any partYt6will direct an inquiry to

ascertain the facts.

The court in $Qyd v. Beville explained in dicta that "the spirit

and intent of [this provision] were to enforce the observance of

114 The 1983 amendment to Federal Rule 11 deleted the rule's

previous provision for striking pleadings and motions as sham and

false. 1983 Advisory Committee Note to Federal Rule 11.

115 See Boyd v. Beville, 91 Tex. 439, 44 S.W. 287 (1898).



that sound and wholesome principle of pleading that allegations

contained i n pleas filed in court shall be true -- at least,

that*they shall not be false within the knowledge of the

pleader.i117 The Beville decision applied Rule 51 to a case,

involving an amended petition filed to avoid an objection that a

variance existed between an affidavit for attachment and the

plaintiff's original petition, when the plaintiff and counsel

knew that statements made in the amendment were false. The

court held the amendment violated the "spirit" of Rule 51 even

in the absence of a contention that the false pleading was for

the purpose of delay.

Apparently no reported decisions have applied Rule 13 or

Rule 51 to a fictitious lawsuit. As one commentator observed in

recommending elimination of the provision:
♦

Since there has been no reliance on the present rule or

the former rule on which it is based in eighty years,

and since false pleading can be shown at a trial to work

to the extreme disadvantage of the pleader, and the

Court is not otherwise without means of holding such

pleader in contempt, there would not seem a present

reason to have such rule, and it is noted of course that

there is no federal counterpart.118

Other language in the rule.allows sanctions against the same

conduct, and the express reference to the contempt remedy adds

nothing meaningful to the remedies recommended by the Task Force

in Rule 166d or existing independently in a trial court's

contempt power.

118 25 B. Thomas McElroy, Civil Pretrial Procedure § 1139

(Texas Practice 1980).
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E." Presenting Pleadings or Other Papers

The Task Force recommends changing Rule 13 to change the

focus of the rule from the simole act of signing, to the -.lore

meaningful act of presenting the document to the court, whether

by signing, filing, submitting, or later advocating. This

change is as follows:

By presenting to the court (whether by signing, filing,

submitting, or later advocating) a pleading, motion, or

other paper, an attorney or unrepresented party is

certifying . . . .

This change adopts the language proposed in the current draft of

Federal Rule 11,119 and makes clear that if a litigant learns

that a position ceases to have any merit, the litigant may not

thereafter present or otherwise advocate those positions. For

example, an attorney who signs a document not knowing that the

document is groundless and in bad faith, but who latelo learns

that it is, should not thereafter have immunity under the rule

to continue advocating the position before the court.

Further, the change makes the rule applicable to documents

that a party or attorney does not personally sign but, in

effect, asks the court to rely upon by presenting the documents

to the court. Current Rule 166a(h) adopts the "presentation"

concept for affidavits in connection with summary judgment

motions, and this general provision in Rule 13 would apply more

broadly to other affidavits. It also would allow repeal of the

separate sanctions provision in Rule 166a(h),120

119 See Appendix I.

120 See discussion in Part VIII, below.



F. Issues Controlled by Rule 166d

1. General Procedures, Relief, and Sanctions

The discussion above concerning the procedure, compliance,

and review provisions in proposed Rule 166d also applies to the

Task Force's proposal for amended Rule 13. Paragraph (c) of

proposed Rule 13 expressly incorporates those provisions:

The procedure, compliance, and review provisions of Rule

166d shall govern motions and proceedings under this

rule . . . .

.
For the reasons previously discussed under proposed Rule

166d,122 the Task Force also recommends changing the rule's

current mandatory language ("shall impose") to discretionary

language ("may award relief").

Incorporating these Rule 166d provisions into Rule 13 should

make sanctions practice more consistent under the two rules.

Additionally, although both TransAmerican and 8raden were

discovery cases decided under Rule 215, in general the salutary

principles set forth in those decisions are equally applicable

to Rule 13 proceedings.

2. Findings

The Task Force's proposal for Rule 13 incorporates the Rule

166d requirement of trial court findings.123 This procedure

not only provides consistency between the rules, but also

increases the procedural protections provided by the findings

121 See discussion of Rule 166d procedures in Part IV, above.

122 See Part IV.B.5.c, above.

123 See discussion in Part IV.B.4, above.



I
I

requirement in the current rule, which cases have applied

somewhat inconsistently. 124

G. Alternatives

The Task Force considered, but rejected, other amendments

proposed for Rule 13. As discussed above, a New York State Bar

Association report recommended changing the focus of that

state's procedures from frivolous pleadings to "abusive

conduct. It 125

As noted above, as of this writing the process of review and

revision of Federal Rule 11 continues.126 The most current

version of the proposed amendments, as adopted by the Judicial

Conference of the United States on September 21, 1992, and sent

to United States supreme Court for its action, appears in

Appendix I. Some of the most significant changes appearing in

that version are:

• The rule adopts a discretionary standard, rather

than the mandatory standard in the current rule,

if the court determines that a violation

exists. 127

124 The pertinent language in the current rule reads: "No

sanctions under this rule may be imposed except for good cause,

the particulars of which must be stated in the sanction order."

Tex. R. Civ. P. 13. Compare Bloom v. Graham, 825 S.W.2d 244

(Tex. App. -- Fort Worth 1992, writ denied) (good cause and

particularity requirements can be waived) with GTE Communications

Sys. Corp. v. Curry, 819 S.W.2d 652 (Tex. App. -- San Antonio

1991,. no writ) (granting mandamus relief against a $150,000

monetary sanction; "rule 13's requirement that the trial court

state the particulars of good cause found for imposing sanctions

is mandatory").

125 See discussion in Part V.B, above.

126 See discussion in Part V.A, above.

127 See discussion in Parts IV.B.5.c and V.F, above.



The certification created by signing a pleading or

other paper has four parts; the signer is

certifying to the best of the signer's knowledge,

information and belief, formed after an inquiry

reasonable under the circumstances that: (1) the

paper is not presented for "any improper purpose,

such as to harass or to cause unnecessary delay or

needless increase in the cost of litigation"; (2)

the legal contentions are supported by existing

law or by a non-frivolous argument for the

extension, modification or reversal of existing

law or the establishment of new law;128 (3) the

factual contentions have evidentiary support or

"if specifically so identified, are likely to have

evidentiary support after a reasonable oT2portunity

for further investigation or discovery"; 2.9 (

the denials of factual contentions are warranted

on the evidence or if specifically so identified,

are reasonably based on a lack of information or

belief . 130

The rule allows sanctions against a law firm, as

well as against individual attorneys, effectively

reversing the holding of Pavelic•& LeFlore v.

Marvel Entertainment Group The rule states

that "absent exceptional circumstances," a law

128 The Advisory Committee Notes explain that this change is

to eliminate any "empty-head pure-heart" justification for

patently frivolous arguments. The previous language in Rule 11

referred to a "good faith argument," as does Texas Rule 13.

Although recognizing that this theoretical problem also exists in

Rule 13, on balance the Task Force does not recommend departing

from the current Rule 13 standards.

129 This "red flag" procedure has received substantial

criticism on the ground that it invites motions for summary

judgment or special exceptions. The Task Force does not

recommend it.

130 This provision is the defendant's equivalent of the

preceding provision.

131 493 U.S. 120 (1989) (held: the 1983 version of Rule 11

does not permit sanctions against the law firm of an attorney who

signed a groundless complaint). The Task Force's similar

recommendation is discussed in Part IV.B.4, above.



firm "shall be held jointly responsible" for

violations by its partners and employees.'-32

• The rule contains a safe harbor provision.=7'

• The rule expressly states that any sanction must

be limited to what is "sufficient to deter.

repetition of such conduct or comparable conduct

by others similarly situated.'. 134

• The rule is slightly more specific than the

current rule in terms of the other sanctions that

a court may impose, but it still lacks the

specificity that the Task Force has proposed b

recommending the incorporation of Rule 166d.13^

• The rule prohibits monetary sanctions against a

represented ^a6rty for frivolous legal

contentions.

• Although the rule retains authorization for a'

court to award sanctions on its own initiative, it

limits that right by requiring that a court first

issue a show cause order, and by providing that

the court may not do so if the parties have

previously taken the voluntary dismissal or

settled the claims.137

132 The Task Force views this mandate as inappropriate,

especially in light of the proposed Comment to the rule

concerning the required culpability determination.

133 See discussion in Part IV.B.5.b.i, above.

134 Texas courts have recognized that other purposes, in

addition to deterrence, are valid considerations in imposing

sanctions, and thus this provision appears inappropriate for

Texas. See discussion in Part IV.B.5.b.i, above.

135 See discussion in Part V.F, above.

136 While this principle is reasonable as a general

proposition, in some cases a sophisticated client (such as a

lawyer/litigant or a corporation with in-house counsel

supervising the litigation) may be the ultimate decision-maker

responsible for including a groundless claim or defense. The

Task Force concludes that the judge should retain discretion to

determine the appropriate person or persons to be sanctioned.

137 See discussion in Part IV.B.2, above.
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The rule contains a findings requirement; the

court, when imposing sanctions, must "describe the

conduct determined to constitute a violation of

(thei rule and explain the basis for the sanction

imposed. i13a

The rule is inapplicable to the newly proposed

federal procedure for disclosures, as well as to

discovery requests and responses.

The proposed Comment to the rule states that its
procedures ordinarily should ap^ly to sanctions

imposed under inherent powers.l

Gregory Joseph also has suggested changing the certification

in Rule 11 from the current certification that the pleading "to

the best of the signer's knowledge, information, and belief

formed after reasonable inquiry . . . is well grounded in fact

and is warranted by existing law or a good faith argument for

the extension, modification, or reversal of existing law," to a

simple certification that the contentions are not "frivolous,"

defined as "lacking any basis in fact or law or unsupported by a

colorable argument for a change in the law."140 Joseph's

rationale for this proposal is twofold. First, he argues that

while the "reasonable inquiry" test is ostensibly an objective

(reasonable-person) test, the wildly inconsistent applications

of Rule 11 in federal court demonstrate that the test has become

subjective, with different judges looking at the same set of

138 The Task Force findings proposal is more specific. See

discussion in Parts IV.B.4 and V.F, above.

139 ee discussion in Part IX, below.

140 Joseph, supra note 7, at 39 (Supp. 1992). The Texas

rule's definition of "groundless" is very similar to Joseph's

standard.



facts and coming to different conclusions.141 Second, Joseph

argues that the Rule 11 analysis "ineluctably.intrudes on the

attorney-client relationship": the rule initially requires a

reasonable pre-filing inquiry into fact and law, and then

mandates a reasonable analysis of the results of that inquiry to.

determine whether the filed paper is warranted in fact and law.

The first-stage focus creates a tactical opportunity for the

opponent to drive a wedge between client and counsel by.focusing

on what counsel did in preparing to file the offending

Although the objective "frivolousness" test proposed by

Joseph has much to recommend it, at this time the Task Force

does not conclude that such change is necessary in the Texas

rule. As discussed above, sanctions are more difficult to

obtain under Rule 13 than under Rule 11. Thus, the risk of

abuse from trial courts construing the rule too "subjectively"

appears much less likely under Texas practice.

Joseph's proposal is more attractive from the perspective of

adopting an objective standard that reduces the danger of

intrusion into the attorney-client relationship. Rule 13 has

been criticized because the references to bad faith and

harassment arguably create subjective factors that trial courts

may apply to focus on the state of mind of the alleged



9

offender.143 As discussed above, however, in the sanctions

context consideration of certain subjective elements is almost

inevitable, at least when making the determination of an

appropriate sanction.144 To some extent courts can reduce the

significance of this problem by first considering the objective

aspects of whether the pleading is groundless, and only then, i

necessary, focusing on the subjective aspects.145

Another criticism of Rule 13 arises from the dual

certification, which differs from Federal Rule 11.146 Under

Rule 13, both as currently written and in the Task Force's

proposal, the signer certifies that the instrument is not

groundless ar filed for"groundless and filed in bad faith pr

the purpose of harassment" (emphasis added). Although the

rule's language has some ambiguity,147 the Task Force agrees

that the most logical reading of the rule is that in order for a

violation of the rule to exist, either the pleading must be (1)

143 ee Rich, supra note 1, at 82. The "groundless" factor

in the rule is an objective standard. Id. at 64-65.

144 See discussion of the factors to consider in determining

an appropriate sanction, in Part IV.B.5.b.iv., above.

145 If the rule were to be amended to adopt Joseph's

objective approach, proposed paragraphs (a) and (b) might be

modified to read as follows:

(a) By presenting to the court (whether by signing, filing,

submitting, or later advocating) the pleading, motion,

or other paper, an attorney or unrepresented party is

certifying that it is not groundless.

(b) ..."groundless" for purposes of this rule means

lacking any basis in law or fact or unsupported by a

colorable argument for a change in the law. ...

146 See, e.g. - , Rich, supra note 1, at 65-66.
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groundless and in bad faith, or ( 2) groundless and for

harassment.148 A pleading that is merely groundless, •:ithc ^

being brought in bad faith or for purpose of harassment, is ^c7^

sanctionable under Rule 13. These "dependent certifications"

differ from Federal Rule 11, and this difference will make it

more difficult under state practice to obtain sanctions under

the rule than is true of current Federal Rule 11.149 The Task

Force disagrees, however, that this interpretation has a

"profound and debilitating impact" on the rule.150 Texas

lawyers and judges responding to the Task Force questionnaire

indicated strongly that the current sanction rules result in too

much time and money spent on sanctions practice. The many

thousands of sanctions decisions under Federal Rule 11

demonstrate a disproportionate allocation of resources of

parties, lawyers, and judges to federal sanctions practice.

Therefore, the fact that sanctions are more difficult to obtain

under Texas Rule 13 than under the federal counterpart is not,

in the Task Force's view, an undesirable distinction.

In any event, the Task Force has concluded that while

subjective elements are almost inevitably a part of some

sanctions motion determinations, trial courts can guard against

"48 Id, at 65-66. The Comment to proposed Rule 166d makes

clear that the dependent certification interpretation is correct.

149 Under the current federal rule, the signer certifies

that, based upon the reasonable inquiry, that the paper is well

grounded in fact and is warranted by law, and that it is not

interposed'for any improper purpose.

150 Rich, supra note 1, at 66.
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undue intrusion into the attorney-client relationship and can

control many of the potentially resulting problems. On balance.

the advantages of the dual standard in Rule 13 outweigh the

disadvantages.

VI. DISCLOSURE AND EXCLUSION OF WITNESSES AND EVIDENCE

The two rules that currently govern pretrial disclosure of

witnesses, Rules 166b(6) and 215(5), were designed to serve the

salutary purposes of preventing trials by ambush and

facilitating settlements. In their current form, however, the

rules have created several problems and received substantial

criticism. "Enacted to promote fairness between the parties,

the rules have often produced results that appear harsh and

inequitable. Enacted to lessen court involvement and paper wars

between parties, the rules have produced much of the opposite --

a rash of motions and hearings to exclude testimony and impose

sanctions."151 Accordingly, the Task Force recommends

amendments to both rules. In sum, the proposed changes would:

• provide a specific, unambiguous deadline (thirty
days before trial) for the disclosure of expert
witnesses;

151 David W. Holman & Byron C. Keeling, Disclosure of

Witnesses in Texas: The Evolution and-Application of Rules

166(b) and 215(5) of the Texas Rules of Civil Procedure, 42

Baylor L. Rev. 405, 406-07 (1990); see also Tommy Jacks, "An Open

Letter to the Texas Supreme Court," supra note 1 at 3 ("In the

[Texas Supreme] Court's efforts to prevent 'trial by ambush' by

'imposing stringent new standards for supplementing discover•

responses, a new and more dangerous monster has been set lo

upon judges, lawyers, and litigants. We now have to conten

routinely with tactics of pre-trial 'ambush-in-reverse."').



• expressly authorize sanctions other than exclusion

of undisclosed witnesses or evidence, including the

remedy of continuance and an award of expenses;

• add a reference in the Comnent to the rule

concerning factors that a court may consider in

determining whether "good cause" exists under Rule

215(5);

• add limited exemptions for party-witnesses.

Additionally, for purposes of organizational clarity, the

Task Force recommends that the witness/evidence exclusion

provision that now appears in Rule 215(5) be moved and

renumbered as Rule 166b(6)(d), so that it will immediately

follow the current provision on supplementation of witness and

evidence. 152

A. Rule 166b(6)(b)

Confusion and controversy have surrounded the provision of

Rule 166b(6)(b) requiring designation of expert witnelses "as

soon as is practical."153 Accordingly, the Task Force

recommends amendment of the rule to provide an unambiguous

thirty-day deadline for the disclosure of expert witnesses:

b. If the party expects to call an expert witness when

the identity or the subject matter of such expert

witness' testimony has not been previously disclosed in

response to an appropriate inquiry directly addressed to

these matters, such response must be supplemented to

include the name, address an. telephone number of the

expert witness and the substance of the testimony

concerning which the expert witness is expected to

thaR at least thirty (30) days prior to the beginning

of trial except on leave of court.

152 The Task Force recognizes that this suggestion is

relatively unimportant, and that other task forces are likely to

recommend a more comprehensive reorganization of the rules.

153 See note 151, supra.



Under the current version of Rule 166b, a party must answer

all specific discovery requests for the identity and locaticn c_

expert witnesses and "persons having knowledge of relevant

facts."154 In addition, a party must supplement its earlier

answers if it acquires information upon the basis of which it

knows either of the following: (1) the answers were incorrect

or incomplete when made; or (2) the answers, although correct or

complete when made, are no longer true and complete and the

failure to amend would mislead the questioning party.155 Such

supplementation is due "not less than thirty days prior to the

beginning of trial unless the. court finds that a good cause

exists for permitting or requiring later supplementation.11156

Such supplementation applies to discovery responses pertaining

to persons with knowledge of relevant facts. For expert

witnesses, however, supplementation is required "as soon as is

practical, but in no event less than thirty (30) days prior to

the beginning of trial except on leave of court."157

The subtle difference between the deadline for disclosure of

persons with knowledge of relevant facts and the deadline for

disclosure of expert witnesses has confused practitioners and

judges. The language of Rule 166b(6)(b) suggests that a trial

court can impose sanctions for the failure to disclose experts

154 Tex. R. Civ. P. 166b(2) (d)

155 Tex. R. Civ. P. 166b(6)(a).

156 Tex. R. Civ. P. 166b(6).

157 Tex. R. Civ. P. 166b(6)(b) (emphasis added).



even prior to thirty days before trial if it would have been

practical for the offering cart'•! to disclose earlier than it

did: There are problems with this conclusion, however.

Requiring parties to disclose experts "as soon as is practical"

is no standard at all: it does not give practitioners a

reasonable idea of when they should disclose experts. In some

cases parties have spent several days in hearings attempting to

strike each other's experts, arguing about the timeliness of

their respective expert designations. For that matter, the

courts of appeals have split over the question whether a trial

court may exclude the testimony of an expert disclosed more than

thirty days before tria1.158

In response to the Task Force questionnaire, 63% of the

responding lawyers and 78.5% of the responding judges concluded

that the "as soon as practical" language in Rule 166b(6)(b)

either is "too vague" or "should be eliminated." The Task Force

agrees, and recommends the language providing the clear thirty-

day deadline above.

The Task Force considered other alternatives. One approach

would be to eliminate completely any express time limit for the

disclosure of expert witnesses, and leave the matter to counsel

and the trial judge to impose a time limit through a Rule 166

pretrial calendar. Arguably, if the parties are not concerned

enough to obtain a pretrial order setting deadlines for the'

158 Compare Mother Frances Hosp. v. Coats, 796 S.W.2d 566,

570-71 (Tex. App. -- Tyler 1990, orig. proceeding) (generally no)

with Builder's Eauio. Co. v. Onion, 713 S.W.2d 786, 788 (Tex.

App. -- San Antonio 1986, orig. proceeding) (yes).



designation of experts, the rules should not interfere wit', that

assessment. On the other hand, the disadvantage of this

approach is that it places still greater burdens upon the trial

courts. While a pretrial disclosure calendar is helpful in

almost any large, complex suit, it may be unnecessary additional

paperwork in small or even medium-sized cases.

The Task Force also considered alternative deadlines for

expert witness disclosure, such as forty-five days or sixty days

before trial, rather than the thirty days. It can be argued

that a thirty-day time, without the incentive/deterrent of an

as-soon-as-is-practical standard, may mean that in many cases

parties will wait until the very last possible date to designate

experts, leaving inadequate time for,remaining pretrial

discovery before trial. Under the current rule, however,

essentially the same type of last minute rush occurs at or near

the thirty-day deadline. The Task Force concludes that if the

parties want a period longer than thirty days, the pretrial

order procedure remains available and is a better alternative.

Moreover, lawyers already are familiar with the general thirty-

day time limit that applies to other supplementation.



B. proTposed Rule 166b(6) (e)

Proposed Rule 166b(6)(e) addresses the problem that arises

when a party who has designated a witness is dismissed from the

suit less than thirty days before trial and no other party has

designated such witness. Under current practice no other party

could use the witness, even if no surprise is involved, and thus

there exists the potential for abuse through timing settlements

to silence certain witnesses. The proposed rule would change

that result, allowing any other party to designate such witness

within seven days of notice of such dismissal.

C. Proposed Rule 166b(6)(d) -- Former Rule 215(5)

The Task Force has addressed three areas of possible change

in the evidence/exclusion provision, current Rule 215(5). (The

proposal also would renumber this provision as Rule 16.6b(6)(d).)

The changes include: specifying additional permissible

sanctions; identifying, in a Comment, certain factors that may

be considered in determining what is "good cause" sufficient to

permit the admission of evidence in the absence of proper

supplementation; exempting certain categories of witnesses from

exclusion.

1. Permissible Sanctions

The Task Force recommends that proposed Rule 166b(6)(d)

expressly permit, as alternatives to exclusion, the granting of

a continuance, with discretion for the court to award expenses

resulting from the continuance or other orders authorized by

proposed Rule 166d:
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Unless the court makes a finding of good cause, a party

who fails to make or supplement a.discovery response

shall not be entitled to present evidence that the party

was under a duty to provide, or to offer the testimony

of a witness other than a named party who has not been

properly designated. The burden of establishing good

cause is upon the party offering the evidence or

witness, and good cause must be shown in the record.

Notwithstanding the foregoing, the court may, in its

discretion, grant a continuance to allow a response to

be made or supplemented, and may condition such

continuance upon payment of expenses related thereto by

the party requesting the continuance or other orders

pursuant to Rule 166d.

In response to the Task Force's questionnaire, 67% of the

judges and 69% of the lawyers indicated that the rule should

state expressly that a trial court may grant a continuance as an

alternative to the exclusion of the evidence or witness.

In Alvarado v. Farah Mfg. Co.159, the Texas Supreme Court

succinctly identified the problem created by the fact that Rule

215(5) sets out exclusion as the sole remedy.

The difficulty with the rule lies not so much in the

requirement of strict adherence, but in the severity of

the sanction it imposes for every breach. The

consequences of the rule should not be harsher in any

case than the vice the rule seeks to correct. The sole

sanction should not be the exclusion of all evidence not

properly identified in discovery; rather, as with other

failure to comply with discovery, the trial court should

have a range of sanctions available to it to enforce the

rules without injustice.16o

Despite the fact that the express language refers to only

the exclusion remedy, the court concluded that trial courts

currently have the discretion to grant continuances and impose

appropriate sanctions:

159 830 S.W.2d 911 (Tex. 1992).
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We note, however, that the trial courts are not without

power to prevent the enforcement of Rule 215(5) from

operating as an injustice in a particular case. When a

party has failed to timely identify evidence in response

to discovery requests, the trial court has the

discretion to postpone the trial and, under Rule 215(3),

to impose an appropriate sanction upon the offending

party for abuse of the discovery process. Such sanction

may be used to compensate the non-offending party for

any wasted expense in preparing for trial. Although the

trial court should not allow delay to prejudice a non-

offending party, the trial court should ordinarily be

able to cure any prejudice by a just imposition of

sanctions.161

The majority and dissenting opinions in Alvarado disagreed

concerning the extent to which the majority's solution was

consistent with the existing language and intent of Rule

215(5).162 Thus, Alvarado indicates that, at the least,

clarification of the rule might be advisable. That is the

purpose of this proposed amendment.

2. Good Cause

The Task Force recommends addition of a statement in the

Comment to proposed Rule 166b(6)(d) for the purpose of

161 Id. at 915-16. Tex. R. Civ. P. 70 correctly provides

that if a continuance results from a party filing an amended or

supplemental pleading at such time as to surprise the opposing

party, the court may "in its discretion require the party filing

such pleading to pay to the surprised party the amount of

reasonable costs and expenses incurred by the other party as a

result of the continuance, including attorney fees."

162 The dissent stated that the majority's result meant that

"apparently . . . trial courts are free to disregard the rule's

plain language . . . . Nothing in Rule 215(5) suggests that a

failure to supplement discovery should be cured by postponement

c_ the trial and sanctions under Rule 215(3)." 3d. at 919. The

majority responded: "Contrary to the dissent's argument, we do

not encourage trial courts to disregard or circumvent Rule

215(5). . . . While Rule 215(5) might be revised to better

accomplish this result, it does not as written force a trial

court to sanction a lesser offense with excessive severity." Id.

at 916 n.5.
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specifying certain factors that a trial court may ccnsider in

determining whether "good cause" exists for admission of

evidence not properly provided or supplemented in discovery:

Among the factors that the court may consider in

determining whether good cause exists are the following:

(1) the existence or absence of surprise to the

opponent; 163

(2) the existence or absence of prejudice to the

opponent, including delay or expense;164

(3) the good faith of counsel or the party in

attempting to supplement;165 and

(4) the importance of the undisclosed evidence or

witnesses to the proponent's case.166

The mere fact that the court may find that evidence

exists establishing one or more of these factors does

not necessarily compel a finding of good cause. These

are proper factors for the court to consider, but the

court has the discretion to determine what weight to

give the factors in a particular case. Nor is this list

exclusive of other factors that a court might consider.

163 ee Gee v. Liberty Mut. Fire Ins. Co., 765 S.W.2d 394,

395 (Tex. 1989) ("Although lack.of surprise is not the standard,

it may be a factor for the trial court to consider when weighing

whether good cause exists for allowing the testimony of

undisclosed witness."); Alvarado v Farah Mfg. Co., 830 S.W.2d 911

(Tex. 1992) (citing Gee for the proposition that while lack of

surprise is not the standard, it may be a factor); cf. Smith v.

Southwest Feed Yards, 35 Tex. Sup. Ct. J. 963, 965 (June 25,

1992), No. D-1503, 1992 WL 140839, at *2 ("[T]he constraints of

Rule 215(5) may permit testimony by a party who is an individual

not listed in response to a Rule 166b(2)(d) interrogatory, when

identity is certain and when his or her personal knowledge of

relevant facts has been communicated to all other parties,

through pleadings by name and response to other discovery at

least thirty (30) days in advance of trial.").

164 Cf, Alvarado v. Farah Mfg. Co., 830 S.W.2d 911, 915-16

(Tex. 1992) ("Although the trial court should not allow delay to

prejudice the non-offending party, the trial court should

ordinarily be able to cure any prejudice by a just imposition of

sanctions."); Holman & Keeling, supra note 151, at 453.

165 Holman & Keeling, supra note 151, at 452-53.

166 Id. at 453.



One of the difficulties with the good cause requirement in

current Rule 215(5) is that the rule contains absolutely no

definition or guidance concerning what constitutes good cause.

While the proposal discussed in the preceding section -- to

clarify that trial courts have discretion to impose sanctions

other than exclusion -- should ameliorate what sometimes has

appeared to be the overly harsh effect of the rule, nonetheless

the Task Force concludes that if the phrase "good cause" is to

remain in the rule, some guidance should be provided to bench

and bar concerning the meaning of the term.

Unfortunately, to date many litigants and attorneys have

learned the hard way what is not good cause.167 Responses to

167 See, e.g., Smith v. Southwest Feed Yards, 35 Tex. Sup.

Ct. J. 963,. 969 (June 25, 1992), No. D-1503, 1992 WL 140839, at

*7 (Cornyn, J., dissenting) ("Eleven times before today, and as

recently as three months ago, this court has considered the

sufficiency of proffered evidence of good cause under Rule

215(5). In each case, until now, the court has not found good

cause to allow the testimony of a previously undisclosed,

incompletely disclosed, or untimely disclosed person with

knowledge of relevant facts in the face of a proper discovery

request. Alvarado v. Farah Mfg. Co., Inc., 830 S.W.2d 911 (Tex.

1992) (finding that requesting counsel's "awareness" of witness

and deposition of her in another case was not good cause for

admission of testimony, nor was counsel's intended use of witness

for rebuttal purposes only); Rainbo Baking Co. v. Stafford, 764

S.W.2d 379 (Tex. App. -- Beaumont 1989), writ ref'd n.r.e. per

curiam, 787 S.W.2d 41, 42 (Tex. 1990) (finding that counsel's

expectation of settlement was not good cause); Sharp v. Broadway

Nat. Bank, 784 S.W.2d 669, 671-72 (Tex. 1990) (per curiam)

(finding that late designation of expert witness was not good

cause, despite deposition of witness, no surprise and claim of

unfairness at being able to call expert witness under the

circumstances); C1ark v. Trailways, Inc., 774 S.W.2d 644, 646

(Tex. 1989) (concluding that uniqueness of witness's knowledge

did not constitute good cause), cert. denied, 110 S. Ct. 1122

(1990); McKinney v. National Union Fire Ins. Co., 772 S.W.2d 72

(Tex. 1989); Boothe v. Hausler, 766 S.W.2d 788, 789 (Tex. 1989)

(per curiam) (finding that 'great harm' caused by inability to

(continued...)
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the Task Force questionnaire indicated that 72% of attorneys and

57% of judges supported amending curren:. Rule 215(5) to specif.;

the types of conduct or conditions that constitute "good cause."

Further, 58% of lawyers and 78% of judges agreed that trial

courts should have greater discretion to admit the testimony of

undisclosed witnesses.

In theory, a court might consider several possible factors

in determining good cause.168 The Task Force, however,

rejected most such factors, agreeing with the Supreme Court's

caution in Alvarado that relaxing the good cause standard too

much would undermine the rule:

To relax the good cause standard in Rule 215(5) would

impair its purpose. Counsel should not be excused from

167(...continued)

call witness was not good cause); Gee v. Liberty Mut. Fire Ins.

Co., 765 S.W.2d 394, 396 (Tex. 1989) (finding no good cause in

the record); E.F. Hutton v. Youngblood, 741 S.W.2d 363, 364 (Tex.

1987) (finding that inadvertent, late decision about calling

expert witness and opposing counsel's ability to cross-examine

undisclosed witness on attorney's fees was not good cause);

Gutierrez v. Dallas Indep. School Dist., 729 S.W.2d 691 (Tex.

1987); Morrow v. H.E.B., 714 S.W.2d 297 (Tex. 1986) (per curiam)

(failing to provide witness's address was not good cause, despite

offer to allow deposition of witness and no surprise); Yeldell v.

Holiday Hills Retirement & Nursing Center, Inc., 701 S.W.2d 243,

246-47 (Tex. 1985) (failing to supplement answers, true when

given, was not good cause when party later learned of witness,

but failed to supplement)."

168 Holman and Keeling have suggested the following factors:

good faith; length of trial; length of litigation; lack of

surprise; lack of prejudice; communications with opposing

counsel; pending motion for continuance; settlement negotiations;

attempts to supplement; lack of communication from the opposing

party; importance of the witness; uncontrollable circumstances;

and fraud or estoppel. Holman & Keeling, supra note 151, at 452-

56.



the requirem69nts of the rule without a strict showing of

good cause.'

Although the list of factors poses some risk of lengt!-;y

arguments and evidentiary hearings pertaining to each such

factor and the relative importance of the factors, the Task

Force concludes that some guidance is better than no guidance;

such arguments and hearings occur now.

In sum, there appears to be no easy, comprehensive answer to

the question, "How should the term 'good cause' be defined?"

Reasonable minds and reasonable proposals may differ. One way

or another, however, proposed Rule 166b(6)(d) should be amended

to better inform judges and practitioners what the term "good

cause" means.

At least one Task Force member would prefer to distinguish

between "good cause" that justifies late supplementation on the

one hand and the factors that a court should consider in

deciding what sanction to employ on the other. Under such a

system, the court would undertake three analytical steps.

First, the court would determine whether discovery responses had

been supplemented in a timely fashion. Second, if a party

failed to supplement in the required time, the court would

consider whether there was good cause for late supplementation.

This step would involve consideration of the reasons that the

discovery was not completed on time. Good cause at this step,

then, would involve issues such as the party's diligence in

169 Alvarado v. Farah Mfg. Co., Inc., 830 S.W.2d 911, 915

(Tex. 1992).



locating a witness and notifying opposing counsel and the

foreseeability that the witness' testimony would be necessary.

The court might find at this step that a party had shown good

cause for the,late supplementation, in which case the evidence

should be admissible at trial. Alternatively, the court might

find that a party had not shown good cause for late

supplementation. In the latter case, the court would go on to

step three. This third step would require the court to decide

whether to exclude evidence as a sanction or whether to grant a

continuance to cure the problem. At this step, different

factors would be relevant: the existence or absence of surprise

to the opponent; the existence or absence of prejudice to the

opponent, including delay or expense; and the importance of the

undisclosed evidence or witnesses to the proponent's case. The

current wording of Rule 215 made it impossible for the courts to

analyze separately the reasons for late supplementation and its

effects on the-parties -- if "good cause" could not be found,

the rule provided only for exclusion of the evidence. The

proposed rule allows what are really two separate issues to be

considered separately. Enacting this proposal would not require

rewriting of the rule as the Task Force has proposed it, but

only restructuring the section of the Comment that defines good

cause.

3. Exemption of Certain Classes of Witness

The Task Force recommends adding language to proposed Rule

166b(6)(d) to exempt named parties from exclusion:
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Unless the court makes a finding of good cause, a party

who fails to make or supplement a discovery response

shall not be- ent:ted to present evidence that the parl:^y

was under a duty to provide, or to offer the testimony

of a witness, other than a named party, who has not been

properly designated.

As noted above, despite the Texas Supreme Court's consistently

strict interpretation of Rule 215(5), several parties have run

afoul of the rule's sanction, with the effect that either

parties or party representatives have been barred from

testifying because of failure to designate properly or

timely.170 Recent Supreme Court decisions have relaxed

slightly the Rule 215(5) exclusion with respect to party

witnesses.171

170 See, e.g., Smith v. Southwest Feed Yards, 35 Tex. Sup.

Ct. J. 963, 968 (June 25, 1992), No. D-1503, 1992 WL 140839

(Hecht, J., concurring) ("(Z]n the past two years we have

received applications for writ of error in seven cases besides

this one in which a party or a party's representative called to

testify at trial was not timely identified in answer to

interrogatories.").

171 See.-e.cr., id., (an individual should not have been

barred from testifying as a fact witness in his own defense for

lack of proper designation, when the case was a simple suit on an

account and the party was the sole individual defendant, the

party gave notice of intent to testify seven days before trial in

compliance with a pretrial order, the plaintiff pleaded that the

individual defendant party was indebted to it, and in answer to

interrogatories the defendant party made clear that he had

personal knowledge of facts relevant to the lawsuit); Henry S.

Miller Co. v. Bynum, 35 Tex. Sup. Ct. J. 1021, 1023 (July 1,

1992), No. D-0494, 1992 WL 148110 (trial court had discretion to

find good cause to permit testimony of party who was not

identified in interrogatory responses but had been deposed and

was the only individually named party); Rogers v. Stell, -35 Tex.

Sup. Ct. J. 1094, 1095 (July 1, 1992), No. 0-2348, 1992 WL 148120

(undisclosed individual party witness should have been allowed to

testify at trial when the party did not respond to or supplement

a response to interrogatories seeking persons to be called at

trial, but properly identified herself as a person with knowledge

of relevant facts in answer to other interrogatories).
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Large majorities of lawyers (85%) and judges (93%)

responding to the Task Force questionnaire agreed that the =,:',e

should be amended to permit a named party to a lawsuit to

testify without being listed in answers to interrogatories.

On the other hand, the Task Force recognizes the concern

expressed in Smith v. Southwest Feed Yards172 that allowing

all parties to testify would create too large a loophole:

Excluding every party from the identification authorized
by Rule 166b(2)(d) would open a broad loophole
encompassing every employee of an entity and every

plaintiff in a large class action.

Thus, the proposed rule would exempt only named parties.

Employees of an entity party or members of a large class who are

not named personally would still have to be identified, thus

closing this loophole. Further the Task Force proposes ;;o

include a statement in the Comment recommending use of Rule 166

to require designation of witnesses when a large number of named

parties in the case would create undue confusion:

Where the number of named parties creates uncertainty as

to which will testify, the court should require

designation pursuant to Rule 166(h).

The Task Force considered, but rejected, an exemption of a

party's own attorney of record whose testimony is offered

concerning the party's own attorney's fees. Proponents of such

an exemption argue that as with party witnesses, such testimony

should never really surprise the opposing party. Failure of a

party's attorney to designate himself or herself as a witness on

172 35 Tex. Sup. Ct. J. 963 (June 25, 1992), No. D-1503, 1992

WL 140839.



attorney's fees is almost always the result of sheer

inadvertence, and exclusion may sometimes be unfair, though the

current rule clearly requires that result.173 Opponents felt

that because such arguments might apply just as well to known

medical expense witnesses or others, this exemption might appear

to show undue favoritism to attorneys, and that other changes

proposed by the Task Force should ameliorate the harshness of

the current rule.

Another witness category suggested for exemption, but not

accepted by the Task Force, is "a witness who was not designated

by the offering party but was designated by another party and

was deposed before trial with the party against whom the

testimony is offered in attendance." The argument offered in

support of this exception is that "it seems silly to refuse to

allow testimony of a witness whom everyone has deposed simply

because the person who wishes to offer the testimony failed to

dot that particular 'i."' A narrower variation of this option

would limit it to the deposition testimony of such witness.

Another witness category suggested for exemption from the

exclusion provision, but rejected by the Task Force, is the

witness who has "previously testified at trial." This suggested

exemption would address the situation that arises when a witness

is called to testify by one party who properly disclosed the

173 See Sharp v. Broadway Nat'l Bank, 784.S.W.2d 669, 671

(Tex. 1990) ("The fact that a witness will testify only about

attorney fees does not excuse proper identification in

discovery"); Cooke v. Dykstra, 800 S.W.2d 556 (Tex. App. --

Houston [14th Dist.] 1990, no writ).



witness, but then is subsequently called to testify by a party

who did not identify the witness. The rationale for t:is

possible exemption is to prevent a party from using the

disclosure rules to keep its opponent from recalling a.witness.

For example, if later testimony in a trial suggests that an

earlier witness called by the plaintiff testified untruthfully,

the defendant should be able to recall the earlier witness even

though the defendant did not identify the witness as one of its

experts or a person with knowledge of relevant facts. Although

the current rule is perhaps not entirely clear in its

application to this situation, the Task Force's understanding is

that the opposing party would be able to recall the witness, in

effect to continue its right of cross-examination, subject to

the trial court's discretion. The cross-examination right would

arise initially when another party that had properly designated

the witness called the witness to the stand. Texas Rule of

Civil Evidence 611 allows a party to cross-examine a witness "on

any matter relevant to any issue in the case, including

credibility,i174 and thus the non-designating party would have

the right to full cross-examination after another party called

the witness to testify on direct examination. The Task Force

agrees with the intent of this suggestion, but at this time does

not recommend a change in the rule's language.

174 The state rule, of course, differs.from Fed. R. Evid.

611, which initially limits cross-examination to "the subject

matter of the direct examination and matters affecting the

credibility of the witness, " though the federal rule also allows

the court, in its discretion, to permit inquiry into additiona:

matters.



VII. DI3QUALIFICATION OF ATTORNEYS -- PROPOSED RULE 12a

The Task Force proposes a new rule for the disquaiificat_cn

of lawyers, Rule 12a. Professor John F. Sutton, Jr., of the

University. of Texas Law School, suggested the new rule. The

complete text of proposed Rule 12a and the explanatory Comment

appear in Appendix C.

Motions to disqualify counsel are a common source of

pretrial skirmishing. From the perspective of the attorney who

is the target of such a motion, the range of potential,

resulting "sanctions" can be costly indeed:

. a time-consuming, expensive ( and sometimes

uncompensated), and embarrassing ( or at least

uncomfortable) hearing;

• interjection of a source of potential divisiveness into

the attorney-client relationship;

• loss of the client's representation, either temporarily

in a particular matter, or permanently if the

proceeding sufficiently injures the attorney-client

relationship;

• a malpractice or other claim by the client for

reimbursement of fees or for other damages associated

with the disqualification hearing or prior

representation.

The client, of course, may suffer corresponding categories of

inconvenience and injury.



Courts disfavor motions to disqualify counsel.1i5 The

Texas Disciplinary Rules of Professional Conduct recognize that

a conflict of interest objection raised by an opposing party

"should be viewed with great caution . . . for it can be misused

as a technique of harassment.i176 Nonetheless, the reality of

current litigation practice is that many such motions are filed

-- unfortunately, sometimes groundlessly and for harassment, as

a Rambo tactic. Such conduct, of course, is sanctionable under

Rule 13, and proposed Rule 12a would not change that result.

Yet despite the sometimes critical importance of such

disqualification proceedings for both client and counsel,

currently no rules exist setting forth either the substantive or

procedural standards for disqualification.177

175 See, e.g., Spears v. Fourth Court of Appeals, 797 S.W.2d

654, 656 (Tex. 1990) ("Disqualification is a severe remedy. ...

The courts must adhere to an exacting standard when considering

motions to disqualify so as to discourage their use as a dilatory

trial tactic.").

176 Supreme Court of Texas, Rules Governing The State Bar of

Texas art. X, § 9 (Texas Disciplinary Rules of Professional

Conduct) (Vernon Supp. 1992), Rule 1.06 Comment 17; see also

Texas Lawyer's Creed -- A Mandate for Professionalism, Art.

111.19 (prohibiting a lawyer from seeking "disqualification

unless it is necessary for protection of (the] client's lawful

objectives or is fully justified by the circumstances").

177 See, e.g., Texas Disciplinary Rules of Professional

Conduct, Rule 3.08 Comments 9, 10 ("Rule 3.08 sets out a

disciplinary standard and is not well suited to use as a standard

for procedural disqualification. . . . This Rule may furnish

some guidance in those procedural disqualification disputes where

the party seeking.disqualification can demonstrate actual

prejudice to itself resulting from the opposing lawyer's service

in the dual role. However, it should not be used as a tactical

weapon to deprive the opposing party of the right to be

represented by the lawyer of his or her choice." (emphasis



Faced with this gap in the rules, courts have referred to

the Texas Disciplinary Ru1e5 of Professionai Conduct "iCr

guidance.i178 Because the Texas Disciplinary Rules of

Professional Conduct are exactly that, rules for discipline

rather than for disqualification, the guidance provided is often

inadequate. Understandably, the disciplinary rules do not take

into account all of the costs -- to the litigants, the lawyers,

and the judicial system itself -- that result from applying the

rules to an ongoing litigation matter to disqualify counsel.

Nor, of course, do the disciplinary rules contain notice and

hearing requirements or treat other procedural matters that are

important for resolving motions to disqualify. For these

reasons, a new rule of civil procedure is appropriate to resolve

such issues.

Another reason to adopt a rule of civil procedure to deal

with attorney disqualification is that the Texas Rules of Civil

178 Spears v. Fourth Court of Appeals, 797 S.W.2d 654, 658

(Tex. 1990) ("While this rule [3.08J is not intended as a

standard for procedural disqualification, it may provide guidance

in those cases in which the movant can demonstrate actual

prejudice as a result of the dual roles of lawyer and witness.");

Ayres v. Canales, 790 S.W.2d 654, 656 n.2, 658 (Tex. 1990). In

federal court, at least in the Fifth Circuit, the most recent

decision rejects reliance solely upon the Texas Disciplinary

Rules of Professional Conduct. See In re Dresser Indust., Inc.,

No. 92-2199, 1992 WL 200875, at *3 (5th Cir. 1992) ("The district

court clearly erred in holding that . . . the Texas rules, which

it adopted, are the 'sole' authority governing a motion to

disqualify. Motions to disqualify are substantive motions

affecting the rights of the parties and are determined by

applying standards developed under federal law. . . . When

presented with a motion to disqualify . . . we consider the

motion governed by the ethical rules announced by the national

profession in the light of the public interest and the litigants'

rights.").



Procedure have proven far easier to amend than are the

disciplinary rules. Even what were for the most part minor,

technical, corrective amendments to the Texas Disciplinary Rules

of Professional Conduct, effected by the Texas Supreme Court's

Order of October 23, 1991, were the subject of some

controversy.179 Placing the attorney disqualification

provision in the rules of civil procedure will allow the Supreme

Court to modify the rule as necessary to adapt to evolving

experience of the bench and bar.

At least one member of the Task Force, however, disagrees

with the proposed rule. While sympathetic with the plight of

attorneys faced with motions to disqualify, and understanding

the cumbersome procedure required to amend the Texas

Disciplinary Rules of Professional Conduct, this view first

expresses concern that the rule of procedure might allow conduct

prohibited by the Disciplinary Rules. Second, this viewpoint

suggests that the mere existence of proposed Rule 12a might

highlight the availability of motions to disqualify, generate

179 Justice Doggett observed in his concurring opinion: "A

decision to accept the original recommendation that this court

use the inherent power doctrine to impose professional conduct

standards from the top down rather than from the bottom up

through lawyer participation would seriously erode the process

that worked so effectively to produce these rules. I write

separately because today's action should not be viewed as a

precedent by those who may desire to shortcut the referendum

process on some future controversial, substantive change in the

disciplinary rules. The only statutory authority for this court

to promulgate disciplinary rules provides that this be

accomplished 'under Section 81.024', the attorney referendum

provision." Order for Amendments of the Texas Disciplinary Rules

of Professional Conduct (Oct. 23, 1991) (Doggett, J.,

concurring).



disputes concerning the meaning of the rule, and result in more

rather than less disqualification proceedings: Finally,

member finds some of the dual representation allowed by prcc_sec

Rule 12a to conflict with widely-accepted norms of professional

conduct.

A majority of the Task Force, however, supports Rule 12a as

proposed; and.concludes that the frequency of this form of

pretrial skirmishing (with very serious potential consequences

for counsel and clients alike) and the current lack of

disqualification standards and procedures militates in favor of

adoption of this reasonable effort to balance the interests

involved.

The Task Force suggests placing this new rule after Rule 12

and numbering it Rule 12a. Rule 12 also involves the

disqualification of attorneys in litigation, setting forth the

procedure for challenging an attorney's authority to act for a

party.

In summary, proposed Rule 12a has the following organiza-ion

and basic structure:

• Paragraph (1) makes clear that this rule and Rule

12 govern attorney disqualification.

• Paragraph (2) deals with a situation in which an

attorney is representing multiple parties whose

interests in the litigation are directly opposing

in the pending matter.=ao

This paragraph also introduces the "taint of

trial" concept that continues throughout the rule

180 Compare Texas Disciplinary Rules of Professional Conduct,

Rule 1.06(a) ("A lawyer shall not represent opposing parties to

the same litigation.").



and that is defined in paragraph (15). T`^:us,

while the corresponding provisions in the :exas

Disciplinary Rules of Proressional Conduct for

purposes of discipline simply prohibit an attorney

from representing opposing parties in the same

litigation, for purposes of disqualification this

rule.tempers that prohibition by requiring not

only that the prohibited conduct be present, but

also that "for the attorney to continue to

represent the party will taint the fairness of the

trial." This allows the trial judge to adopt a

more pragmatic perspective in applying conflict of

interest rules and related principles in the

litigation context, thereby reducing what might

otherwise be unnecessary disruption to the

litigation process.

• Paragraph (3) deals with a motion by a party who

is currently represented by the attorney in

another matter or who is a former client of the

attorney. 181

• Paragraph (4) allows intervention by a client or

former client of the attorney for the purpose of

moving to disqualify the attorney.

• Paragraph (5) sets out a screening procedure for

law firms, under which the court may permit

another attorney who practices with the

disqualified attorney's firm to continue the

representation under specified circumstances.

• Paragraph (6) provides for disqualification of an

attorney who previously practiced in a firm with

an attorney who is subj^.--t to disqualification, if

the first attorney had obtained certain

information protected by the attorney-client

evidentiary privilege.

• Paragraph (7) deals with disqualifications arising

from successive government and private

Paragraph (8) deals with disqualifications arising

from previous service as an adjudicatory official

181 Comgare Texas Disciplinary Rules of Professional Conduct,

Rule 1.09.

182 Compare Texas Disciplinary Rules of Professional Conduct,

Rule 1.10.



The Task Force recommends repeal of Rule 18a(h). The central

purpose of the rule appears tz) be to allow sanctions for mct:.^--,s

to recuse that are, in effect, groundless and in bad fait:^..

Such conduct already is punishable under Rule 13. Further, Rule

18a(h) is unclear, or at least cryptic, in terms of the

procedures that apply for the imposition of sanctions.

Apparently the determination of the motion to recuse and the

imposition of sanctions may occur in the same hearing. The rule

is procedurally vague in failing to specify such matters as:

what type of hearing is necessary; what type of evidence the

court is to consider; whether the movant must initially

introduce evidence to show the true purpose of the motion or at

least to show that it is not "solely for . . . delay"; what type

of order the trial judge must enter; whether the ruliri must be

in writing or must contain any findings; what classes of persons

may be sanctioned (i.e., whether sanction may be imposed against

a party or counsel or both); and the meaning of the "sufficient

cause" standard.

The Task Force proposal for Rule 13, which incorporates the

procedures of Rule 166d, addresses all of those issues and

adequately protects against abuse.

185 The "without sufficient cause" standard grants more

discretion to impose sanctions than does the "groundless"

standard. In fact, the "without sufficient cause" standard

arguably grants judges too much discretion, allowing the judges

to impose sanctions any time a motion to recuse fails (i.e.,

there was not.sufficient cause to prevail). At least, the

standard appears too vague. The second part of the standard,

referring to "for the purpose of delay," appears to add little,

in the context of a motion-to-recuse proceeding, to the bad Faith

standard of Rule 13.



vIII. OTHER RULES: Tex. R. Civ. P. 18a(h), 21b, 120a, 166a(h),

203, 269(e)

In addition to analyzing the major sanctions issues raised

by Rules 13 and 215, the Task force has reviewed the other

provisions in the Texas Rules of Civil Procedure that contain

sanctions provisions: Tex. R. Civ. P. 18a(h), 21b, 120a,

166a(h), 203, 269(h). Most of those rules contain only brief

mention of sanctions in specialized applications that are not

directly related to pleadings or discovery sanctions. In

accordance with the sentiment expressed in response to the Task

Force questionnaire that Texas has too many sanctions rules, the

Task Force recommends repeal of the sanctions portions of all of

these rules. Most of these provisions add little, if anything,

to the sanctions and procedures established by the Task Force's

proposals for Rules 13 and 166d. Moreover, these minor sanction

rules are rife with procedural ambiguities; reliance upon a

consistent set of procedural protections and standards will

simplify sanctions practice and eliminate traps for the unwary.

Tex. R. Civ. P. 18a(h): Rule 18a(h) addresses motions to

recuse that are "brought solely for the purpose of delay and

without sufficient cause." It reads:

If a party files a motion to recuse under this rule and

it is determined by the presiding judge or the judge

designated by him at the hearing and on motion of the

opposite party, that the motion to recuse is brought

solely for the purpose of delay and without_sufficient

cause, the judge hearing the motion may, in .the interest

of justice, impose any sanction authorized by Rule

215(2)(b).



or as a 1aw clerk to an adjudicatory

officia1.^33

• Paragraphs (9), (10), (11), and (12) deal

situations arising from an attorney potentially

being a witness in the case.'8^

• Paragraph ( 13) contains a general discretionary

provision, allowing the court to deny a motion

filed under paragraphs ( 3) through ( 10) if the

court finds that "in reasonable probability the

fairness of the trial will not be tainted."

Paragraph (14) sets out procedural aspects of

motions to disqualify, including: requiring the

movant to file such a motion promptly or risk

waiver; establishing the burden of persuasion;

authorizing an oral hearing on the motion upon

written request; specifying the matters that the

court may consider in making its determination;

and requiring the order granting or denying the

motion to state specifically the reasons for the

court's decision.

• Paragraph ( 15) contains definitions, including

such matters as: the screening procedures;
substantial hardship; substantially related

matter; and "taint of trial." -

In general, then, proposed Rule 12a adopts a practical

approach to attorney disqualification, making fairness and

prejudice the touchstones of the analysis. The result gives

trial judges substantial discretion in making the

disqualification determination.

In the Task Force's view, proposed Rule 12a should provide

guidance that has previously been lacking for lawyers and

judges, and should reduce the incentive to use disqualification

motions as tactical gambits.

183 Compare Texas Disciplinary Rules of Professional Conduct,

Rule 1.11.

184 Comvare Texas Disciplinary Rules of Professional Conduct,

Rule 3.08.



One possible objection to relying exclusively on Rule 13 as

a basis for punishing improper motions to recuse is that Ru',e

18a(h) is designed to operate under the control of the judge

rather than parties; that is, under Rule 18a(h) the judge

decides whether to proceed with sanctions, without the necessity

of any party's filing a motion. On the other hand, that is one

of the problems with the rule: the rule is unclear concerning

when and how the judge proceeds from the motion-to-recuse

determination to the sanctions determination. Moreover, as

discussed above in connection with Rule 166d, eliminating

express reference to a sua sponte procedure probably has little

or no practical significance; if a judge asks for or invites the

filing of a motion for sanctions, the likelihood is very high

that one or more parties will file such a motion.186

Alternatively, if Rule 18a(h) is not repealed, the Task

Force recommends that the rule be amended to incorporate by

reference the applicable procedural aspects of proposed Rule

166d.

Rule 21b: Rule 21b specifically addresses sanctions for

failure to serve or deliver copies of pleadings or motions. The

Task Force recommends repeal of Rule 21b. Again, repeal is

consistent with the sentiment expressed in response to the Task

Force questionnaire that too many sanctions rules exist.

With,the liberalization of service methods under Rules 21

and 21a under the 1990 rule amendments, service is simpler and

186 See discussion in Part.IV.B.2, above.



should be less of a problem than in the past. Moreover, in

almost every instance of improper service, the motion or ot^e-

instrument will conta.in a certificate of service, as requir-ec

under both Rules 21 and 21a.187 Because Rule 13 applies to

any statement contained in any filed document, Rule 13 sanctions

should apply to any groundless, bad faith statement in a

certificate of service.

Alternatively, if the rule is not repealed, the Task Force

recommends that the rule incorporate by reference the applicable

procedural aspects of proposed Rule 166d.

Tex. R. Civ. P. 120a: Rule 120a contains an unnecessary

cross-reference to Rule 13:

Should it appear to the satisfaction of the court at any

time that any such affidavits are presented in violation

of Rule 13, the court shall impose sanctions in

accordance with that rule.

By its terms, this provision adds nothing to Rule 13. Current

Rule 13 applies only to papers filed by parties and their

attorneys. Thus, this provision in Rule 120a would not apply,

for example, to groundless/bad faith Rule 120a affidavits of

non-party affiants. The Task Force's proposal for Rule 13 is

broader, and would reach such non-party affidavits. Thus this

provision is both procedurally redundant and too narrow. The

Task Force recommends repeal.

187 The certification provision in Rule 21 reads: "The party

or attorney of record, shall certify to the court compliance with

this rule in writing over signature on the filed pleading, plea,

motion or application." Rule 21a contains similar language.
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Rule 166a(h): Rule 166a(h) addresses affidavits filed in

bad faith or solely for delay in connection with su,;^mary

judgment motions. The rule provides:

Should it appear to the satisfaction of the court at any

time that any of the affidavits presented pursuant to

this rule are presented in bad faith or solely for the

purpose of delay, the court shall forthwith order the

party employing them to pay to the other party the

amount of the reasonable expenses which the filing of
the affidavits caused him to incur, including reasonable
attorney's fees, and any offending party or attorney may

be adjudged guilty of contempt.

This provision is identical to, and derived from, current

Federal Rule 56(g).

The Task Force recommends repeal of this provision. If the

Task Force recommendation is adopted for amending Rule 13 to

broaden its application to papers "presented," instead of simply

papers "signed," then Rule 13 will apply to affidavits presented

in connection with summary judgment motions, and will provide

protection against affidavits that are groundless and in bad

faith or groundless and for harassment.

Similarly, the current version of the proposed amendments to

the Federal Rules of Civil Procedure would repeal Rule 56(g);

the federal committee's comment to that proposal concludes that

Federal Rule 5b(g) is simply unnecessary in light of the

proposed amendments to Federal Rule 11, which also contain the

"presentation" proscription.

Rule 166a(h) contains a number of procedural ambiguities,

such as: what is meant by the operative standard (i.e., "should

it appear to the satisfaction of the court at any time");

whether a hearing is necessary before sanctions are imposed, and



if so, what type of hearing and what evidence the court is to

consider; whether the court must enter an order imposing

sanctions, and if so, whether the order must contain findinqs;

etc. Thus, if Rule 166a(h) is retained, the Task Force

recommends that the rule be amended to incorporate by reference

the applicable procedural provisions of proposed Rule 166d.

Rule 203: Rule 203 provides for awards of expenses,

including attorney's fees, if a party giving notice of a

deposition fails to attend or if a witness fails to attend

because of the fault of the party giving the notice.188

The Task Force recommends repeal of Rule 203. In cases in

which such an award is justified under the current rule,

proposed Rule 166d should provide adequate relief. Rule 203

also contains procedural ambiguities similar to those discussed

above in connection with the other minor sanctions rules.

Rule 269(e): Rule 269(e) contains a sanctions reference of

sorts:

Mere personal criticism by counsel upon each other shall

be avoided, and when indulged in shall be Promptly

corrected as a contempt of court.

(emphasis added).189 The Task Force recommends repeal of the

underlined language. Courts possess ample contempt power to

control the conduct of counsel, and the rule's contempt

reference in this one particular instance seems inadvisable and

even misleading.

1 89 The complete text of current Rule 269 appears in Appendix

H-8.
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IX. INHERENT POWERS

Because of the.uncertainties concerning Texas courts'

inherent powers to impose sanctions, the Task Force has not

recommended, at this time, inclusion of any specific language

addressing sanctions imposed under inherent powers. Depending

upon how that doctrine develops, however, it may become

necessary or desirable to adopt language making clear that the

procedures applicable under proposed Rules 13 and 215 also

govern sanctions imposed under that doctrine.

In the recent decision in Kutch v. Del Mar ColleQe',190 the

court of appeals held that even in cases in which no specific

rule creates authority for sanctions, Texas courts "have

inherent power to sanction for bad faith conduct." The court

observed that the United States Supreme Court had reached a

similar conclusion in Chambers v. NASCO,191 which held that

federal district courts have inherent powers to sanction abusive

conduct not expressly covered by federal sanctions rules.192

The court in Kutch stated:

The power to compel compliance with valid orders

incident to the administration of justice is

fundamental, and closely related to the core functions

of the judiciary. We expressly recognize this power

today. Consequently, we.hold that Texas Courts have the

inherent power to sanction for abuse of the judicial

process which may not be covered by rule or statute.

This power includes the power to sanction appropriately

190 831 S.W.2d 506 (Tex. App. -- Corpus Christi 1992, no

writ).

191 111 S. Ct. 2123 (1991).

192 Kutch v. Del Mar College, 831 S.W.2d 506, 509 (Tex. App.

-- Corpus Christi 1992, no writ).



for failure to comply with a valid court order incident

to one of the core functions of the judiciary. ...

[Tlhe core functions of the judiciary ... are:

hearing evidence, deciding issues of fact raised by the

pleadings, deciding questions of law, entering final

judgment and enforcing that judgment. . . . Inherent

power to sanction exists to the extent necessary to

deter, alleviate, and counteract bad faith abuse of the

judicial process, such as any significant interference

with the traditional core functions of Texas

The Kutch decision relied in part on Mackie v. Kos].ow's,194

which held that a"trIal court had the power implicit under rule

166 to provide in his pretrial order that the refusal to

participate in (a] status conference or the failure to file a

timely joint status report would result ...[in] dismissal,

default, or other sanctions."

On the other hand, in an article published before the Kutch

decision, one commentator argued that existing rules provide

adequate sanction powers and that Texas courts should limit

sanctions to those rules and not rely upon inherent powers.195

194 796 S.W.2d 700, 703 (Tex. 1990). See also Lassiter v.

Shavor, 824 S.W.2d 667 (Tex. App. -- Dallas 1992, no writ)

("Courts possess all inherent powers for the enforcement of their

lawful orders.").

195 Kevin Risley, Why Texas Courts Should Not Retain the

Inherent Power to Ignore Sanctions, 44 Baylor L. Rev. 253 (1992);

cf. Texas Supreme Court, Order for Amendments of the Texas

Disciplinary Rules of Professional Conduct (October 23, 1991)

(Doggett, J., concurring) ( stating that the Texas Supreme Court's

"overuse of 'its inherent power' is inherently dangerous"). But

see Joint Order of the Texas Supreme Court and the Texas Court of

Criminal Appeals, November 7, 1989, adopting the "Texas Lawyer's

Creed -- A Mandate for Professionalism": "(C]ompliance with

[these] rules depends . . . finally when necessary by enforcement

by the courts through their inherent powers and rules already in

existence." (emphasis added).



In the : bsence of a controlling decision by the Texas

Supreme Court, the scope and extent of Texas courts' inhere-:,:^

powers in the sanctions context remain uncertain.'-96 One

commentator has expressed the concern that if such general,

inherent powers to sanction are upheld, as the court concluded

in Kutc ,"there are no objective standards for the imposition

- or appellate review -- of such sanction."197 In Kutch,

however, the court held that certain limitations apply to the

inherent power to sanction, including: the need for "some

evidence and factual findings that the conduct complained of

significantly interfered with the court's legitimate exercise"

of one of its "core functions"; due process requirements for

notice and hearing; and the principles set forth in

TransAmerican.198

The Task Force recommends that if the Texas Supreme Court

determines that the inherent powers doctrine provides an

independent and significant basis for sanctions, the rules

should be amended to apply to inherent powers sanctions the

196 See Risley, supra note 195, at 265. See aenerally J. D.

Page & Doug Sigel, The Inherent and Express Powers to Sanction,

31 S. Tex. L. Rev. 43 (1990).

197 Risley, suDra note 195, at 255.

198 Kutch v. Del Mar College, et al., 831 S.W.2d 506, 510-11

(Tex. App. -- Corpus Christi 1992, no writ).



procedures and standards recommended by the Task Force under

proposed Rule 166d.

X. APPEALS

Discovery sanctions usually are not appealable "until the

district court renders a final judgment.11200 The Task Force

does not recommend a change in the rules concerning the existing

structure of appellate review of sanctions orders. Proposed

Rule 166d(5), discussed above,201 essentially continues the

current approach to appeals from sanctions orders.

199 Similarly, in light of the United States Supreme Court's

decision in Chambers v. NASCO, 111 S. Ct. 2123 (1991), allowing

federal courts to rely upon inherent powers to sanction

misconduct, Gregory Joseph has recommended amendment of Federal

Rule 11 to make clear that its procedural protections apply to

any sanctions motion, whatever the basis,. and specifically

including motions under inherent powers. His proposed amendment

to Rule 11 would include this language: "A motion for sanctions

under this rule or any other rule, statute, or the inherent power

of the court shall be [subject to the rules's specified

procedures]." Joseph, supra note 7 at 26-27, 32-33 (Supp. 1992).

If the Texas Supreme Court determines that the sanctions rules

sh'ould address sanctions under inherent powers, that result could

be achieved by adding the following language as a separate new

paragraph to proposed Rule 166d: "6. Inherent Powers. This

rule shall govern motions for sanctions under the inherent powers

of the court, and all proceedings related to such motions,

including motions that challenge conduct other than discovery

violations."

Alternatively, because Rule 166d deals with discovery

sanctions and related matters, but inherent power sanctions as

defined in Kutch reach non-discovery matters, it might be better

or clearer to deal with inherent power sanctions in a separate

rule, perhaps entitled "Inherent Powers Sanctions," that

incorporates the applicable Rule 166d procedures.

200 Braden v. Downey, 811 S.W.2d 922, 928 (Tex. 1991)

( quoting Bodnow Corp. v. City of Hondo, 721 S.W.2d 839, 840 (Tex.

1986)).

201 See Part IV.B.7, above.



As also discussed above, the'Suoreme Court's decision in

Braden somewhat ameiiorated the problem of certain sanctions

appeals by requiring postponement of the effective date of

specified types of orders. The "compliance" provision of

proposed Rule 166d(4) incorporates those changes. See

discussion in Part IV.B.6 above.

The Task Force recognizes that in response to the

questionnaire, lawyers (80%) and judges (58%) agreed that the

rules should allow for immediate appeals of "severe sanctions."

Additionally, a narrow majority of lawyer respondents (51%)

wanted a broader, interlocutory appeal right of any sanctions

order, though judges strongly opposed (69%) such a right.

For three reasons, the Task Force does not recommend,,,a

further rule change to,provide additional appellate review prior

to final judgment. First, the Braden procedures incorporated in

paragraph (4) of proposed Rule 166d address concerns for

appellate review, as do the Supreme Court's holdings in recent

cases dealing with mandamus review, discussed below. Second,

the Texas Supreme Court has made clear its opposition to a

general rule of immediate appellate review: "The judicial

system cannot afford immediate review of every discovery

sanction."Z02 Sanctions often have a severe effect on both

lawyer and client, and the broad-based sentiment of

practitioners to assure effective and prompt appellate review is

completely understandable. Nevertheless, creating an automatic

202 Braden v. Downey, 811 S.W.2d 922, 928 (Tex. 1991); accorzi

Walker v. Packer, 827 S.W.2d 833, 842 (Tex. 1992).



right of immediate appeal of all sanctions orders is neither

feasible nor desirable.

Third,creation of an interlocutory appeal right would he

difficult. Interlocutory appeals usually require express

legislative authorization.2o3

The Task Force recognizes that in creating Rule 76a,

concerning sealing court records, the Texas Supreme Court

devised by rule amendment a mechanism for immediate appeals, or

at least allowed certain appeals at an earlier stage than they

would otherwise occur.204 The procedural device used for Rule

76a was to "deem" that orders sealing or unsealing court records

are automatically "severed from the case and a final judgment

which may be appealed." Thus, Rule 76a(8) does not create a

rule-made right of interlocutory appeal, but rather an

automatically severed order, appealable as a final judgment.

In theory perhaps, sanctions orders could be treated in the

same manner, that is, deeming them to be automatically severed

and therefore final judgments. Traditionally, however, a claim

is properly severable if: "(1) the controversy involves more

203 Cherokee Water Co. v. Ross, 698 S.W.2d 363, 365 (Tex.

1985) ("[U]nless there is a statute specifically authorizing an

interlocutory appeal, the Texas appellate courts have

jurisdiction only over final judgments."); Guillory v. Davis, 530

S.W.2d 870, 871 (Tex. Civ. App. -- Beaumont 1975, writ dism'd)

("[T]he rule is well recognized in Texas that an interlocutory

order is not appealable unless specifically made so by

statute.").

204 Tex. R. Civ. P.76a(8) ("Any order (or a portion of an

order or judgment) relating to sealing or unsealing court records

shall be deemed to be severed from the case and a final judgment

which may be appealed by any party or intervenor who participated

in the hearing preceding issuance of such order.").



than one cause of action, (2) the severed claim is one t:^.at

would be the proper subject of a lawsuit if independently

asserted, and (3) the severed claim is not so interwoven with

the remaining action that they involve the same facts and

issues.i205 A sanctions issue would appear not to meet the

first and second requirements, and in some cases may not meet

the third requirement.206 At least some sealing orders also

may not meet the traditional severability requirements, however,

so that may not be determinative. In some cases, such as in a

suit brought to protect trade secrets, the issues raised in a

discovery sanctions proceeding might appear more "independent"

from the underlying cause of action than would be true of a

sealing/unsealing proceeding in the same case.

Even if a Rule 76a approach were theoretically possible,

such a right would add little of value to existing appellate

review rights. A Rule 76a appeal is not automatically

accelerated. Given the volume of sanctions appeals that

inevitably would result, such a right likely would not create

any significant benefit for the sanctioned party/appellant.

205 Guaranty Fed . Say. Bank v . Horseshoe Operating Co., 793

S.W.2d 652, 658 (Tex. 1990).

206 See Cass v. Stephens, 823 S.W.2d 731 (Tex. App. -- El

Paso 1992, no writ ("The sanctions imposed are so intertwined

with each other and with the claims retained in the main suit as

to involve the same factsand issues. Under such circumstances,

we hold that a severance of part of the sanctions . . . from the

remaining sanctions and from the remaining claims was an abuse of

discretion. In the absence of a valid severance, there is no

final judgment before us.").



The other mechanism for review of sanctions orders is

mandamus, which remains available in at least the t::ree

discovery. contexts discussed in Walker v. Packer:207 (1) wnen

the appellate court would not be able to cure the trial court's

error (such as when a trial court orders disclosure of

privileged material, or compels production of patently

irrelevant documents to an extent constituting harassment); (2)

when a trial court's discovery error severely compromises a

party's ability to present a viable claim or defense at trial

(such as a sanctions order striking pleadings, dismissing an

action, or granting default judgment); and (3) when the trial

court disallows discovery and the missing documents cannot be

made part of the appellate record, or the trial court after

proper request refuses to make such documents a part of the

record, rendering the reviewing court unable to evaluate the

effect of the trial court's error on the record court.

The second of those categories effectively allows mandamus

review of most severe sanctions orders. Earlier, in

Braden,208 the Court distinguished two prior rulings that

refused mandamus review of discovery sanctions on the grounds

that the right of appeal was an adequate remedy. In Street v.

Second Court of Appeals,209 the trial court had ordered that a

party pay $1050 attorney's fees as discovery sanctions and that

207 827 S.W.2d 833 (Tex. 1992).

208 811 S.W.2d 922 (Tex. 1991).

209
715 S.W.2d 638 (Tex. 1986).

^



the party's pleadings would be stricken if payment was not mace

within four days.210 In Stringer v. Eleventh Court of

Appeals,211 the trial court had imposed $200 attorney's fees

as sanctions. The Braden decision distinguished Street and

Stringer, noting that the $10,000 monetary sanction in 8raden

was payable before any opportunity for supersedeas and appeal

and was of such a magnitude as to raise "the real possibility

that a party's willingness or ability to continue the litigation

will be significantly impaired."

In TransAmerican, the Court held that when a trial judge

imposes sanctions that have

the effect of precluding a decision on the merits of a

party's claims -- such as by striking pleadings,

dismissing an action, or rendering default judgment -- a

party's remedy by eventual appeal is inadequate, unless

the sanctions are imposed simultaneously with the

rendition of a final, appealable judgment. If such an

order of sanctions is not immediately appealable, the

party may seek review of the order by petition for writ

of mandamus. Although not every such case will warrant

issuance of the extraordinary writ, this case does.212

Thus, the proposed rules, combined with currently available

mandamus relief, would appear to provide adequate protection in

most, if not all, cases of "severe sanctions." To the extent

that some commentators feel that a broader appeal right is

necessary, either by interlocutory appeal or mandamus, those

210 $raden v. Downev, 811 S.W.2d 922, 929 (Tex. 1991).

211 720 S.W.2d 801 (Tex. 1986).

212 TransAmerican Natural Gas Corp. v. Powell, 811 S.W.2d

913, 920 (Tex. 1991).

124
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remedies appear to require legislative action or further case

law development by the Texas Supreme Court.

By comparison, the ABA Standards provide that an order

imposing sanctions on a party is appealable after final

judgment, but an order imposing sanctions on a non-party is

immediately appealable.213 With respect to non-parties, a

provision automatically "deeming" a sanctions order to be

severed and a final judgment, similar to the Rule 76a procedure,

is perhaps more feasible and would follow the majority rule in

federal court under Rule 11.214 Moreover, a stronger argument

can be made that non-parties should not have to wait until the

parties resolve the litigation on the merits to challenge a

sanctions order. Nevertheless, the interest of avoiding

multiple, piecemeal appeals militates in favor of requiring even

counsel and non-parties to wait for final judgment appeal of

sanctions orders that are not otherwise reviewable by mandamus.

213 ABA Standard (P): "1. Parties. An order imposing

sanctions upon a party is appealable upon the entry of judgment

or a final decision adverse to that party. . . . 2. Non-

Parties. An order imposing sanctions on counsel, or any other

non-party to the underlying action, may immediately be appealed

as a final order." ABA Standards, supra note 7, 121 F.R.D. at

130.

214 Most federal courts hold that Rule 11 sanctions against

counsel and non-parties are immediately appealable under the

collateral order doctrine; however, discovery sanctions orders,

or at least discovery orders imposing monetary sanctions,

generally are not appealable until final judgment. See Joseph,

supra note 7, at 303-06, 404, 501-02, 540-42; id. at 250 (Supp.

1992).
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%I. LEGAL MALPRACTICE INSURANCE CONSIDERATIONS

The Task Force reviewed several cases that raised issues

concerning the applicability of legal malpractice insurance in

various sanctions contexts.215 One court has referred to

Federal Rule 11 as a "new form of legal malpractice,"216 and

no doubt many impositions of sanctions result in subsequent

legal malpractice claims. Whether a client completely loses a

claim or defense as a result of a dismissal or default judgznent

sanction, or whether the client is subjected to an order

requiring payment of expenses or other monetary award, the

client may seek to hold the lawyer responsible for the resulting

losses. The Task Force recognizes the seriousness of the

problem but has no specific recommendations for changes in the

rules to respond to the legal malpractice insurance issues.

From the client's perspective, the culpability determination

required by TransAmerican provides some relief,217 in that the

trial court must attempt to determine who is at fault, whether

"counsel only, or . . . the party only or . . both.i218 On

the other hand, the lawyer against whom monetary sanctions are

assessed personally, or who ends up having to reimburse the

215 See generally Andrew S. Hanen & Jett Hanna, Legal

Malpractice Insurance: Exclusions Selected Coverage and

Consumer Issues, 33 S. Tex. L. Rev. 75 (1992).

216 Hays v. Sony Corp., 847 F.2d 412, 418 (7th Cir. 1988).

217

218

See discussion in Part IV.B.5, above.

ansAmerican Natural Gas Corp. v. Poweli, 811 S.W.2d

913, 917 (Tex. 1991).

motion, of course, may

attorney's fees, for a

Even successful opposition to a sanctions

result in substantial expenses, including

prevailing respondent.



client's losses, obviously would prefer to have insurance

payment or reimbursement for such expenditures.

One obvious problem in tailoring the rules to address these

matters is that legal malpractice insurance policies vary

substantially and are subject to rapid change. Typical of the-

exclusions that appear in some current legal malpractice

policies are the following:

[1.] This policy does not apply to: [A]ny Claim based

on or arising out of any fine or court-imposed monetary

sanctions of any nature assessed against any Insured or

Insured's client.

[2.] This policy does not apply to: [C]laims which

seek costs, interest, expenses and/or attorney's fees

incurred in litigation based upon or arising out of an

actual or alleged violation of Title 28 U.S.C. Sec.

1927, any similar federal or state statute or

regulation, an order issued pursuant to any of the

foregoing statutes, or otherwise imposed by law.219

Clearly.•these two different examples could have different

insurance coverage results in Texas, depending upon the type of

sanction imposed. In some instances, whether a court imposes a

monetary award sanction or a sanctions order of dismissal or

default judgment -- both of which might produce the same

ultimate financial cost to the client -- may have very different

results for purposes of insurance coverage.220

219 Hanen & Hanna, supra note 215, at 116.

220 Whether a sanction arises from bad faith or malicious

conduct also may be important under some intentional conduct

exclusions. Cf. Hanen & Hanna, supra note 215, at 83-91; see,

e.g., O'Connell v. Home Ins. Co., 1990 WL 137386, at *5 (D.D.C.

September 8, 1990) ("The Policy is ambiguous as to whether Rule

11 sanctions are excluded from the Policy coverage. This Court

does not adopt the view that all Rule 11 sanctions are meant to

be punitive, or should be constituted as a fine or penalty."; the

(continued...)
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Depending on the type.of conduct involved, the insurability

^^,
issue may implicate public policy considerations.``-

220 (...continued)

court held that the policy in issue covered the costs sanctions

arising from the Rule 11 violation.); Bar Plan v. Campbell, No.

57946, 1991 Mo. App. Lexis 1429 (September 17, 1991)

("[S]anctions may be imposed not only for deliberately wrongful

acts but also for negligent conduct. . . . The policy before us

is a malpractice policy intended to protect lawyers from the

results of their negligent acts while acting in their capacities

as attorneys. . . . It is not enough, therefore, to contend that

the imposition of sanctions alone is sufficient to preclude

coverage."; the court held coverage did not apply, under the

applicable exclusion, because the court sanctioned the lawyer for

"deliberately wrongful acts").

221 See Note, Insuring Rule 11 Sanctions, 88 Mich. L. Rev.

344 (1989); Joseph, supra note 7, at 179 (Supp. 1992). As

Gregory Joseph has observed, the most obvious, yet simplistic,

consideration is that because sanctions are, at least in part,

deterrent in nature, insurance perhaps should be foreclosed for

the same reason that insuring punitive damages is generally

precluded. Joseph, however, suggests five reasons why insuring

against Rule 11 awards should not be precluded as a matter of

public policy: "First, the principal deterrent effect of the

Rule is not financial; it is reputational. Permitting insurance

will not have any effect on the primary deterrent impact of the

Rule. Second, to the extent that compensation to an injured

party is an appropriate, if secondary, purpose of the Rule,

permitting insurance will enhance the probability that the

injured party receive recompense for out-of-pocket losses it

suffers. Third, ...[p]ermitting insurance to protect

vicariously liable lawyers would not appear unfair or conflict

with the purpose of Rule 11. Fourth, in the extraordinary case

where the financial sanction is astronomically large, a serious

question can be raised whether it serves the deterrent purpose of

the Rule to bankrupt or to close the practice of an attorney for

a Rule 11 violation. ..*. Fifth, permitting insurance will

raise the cost to all lawyers of practicing law and may thereby

induce even careful lawyers to exert further care to avoid Rule

11 exposure." Id. at 179-80.

Some federal court sanctions orders have prohibited

reimbursement from employer, client, or insurer. See, e.g.,

Derechin v. State Univ. of New York, 963 F.2d 513 (2d Cir. 1992);

cf. Wold v.. Minerals Enc('a Co., 575 F. Supp. 166, 168 (D. Colo

1983) ("[P]ayment . . . shall not be reimbursed directly or

indirectly from the funds, assets, or resources of the

defendant] itself"); Heuttiq & Schromm Inc. v. Landscape

Contractors Council, 582 F. Supp. 1519 (N.D. Cal. 1984) (ordering
(continued...)



Legal malpractice insurance coverage for sanctions appears

to be in the financial interest of both lawyers and clients.

Nonetheless, because of the wide variety of legal malpractice

insurance policies, because of unresolved public policy issues,

and because insurance companies might attempt to "write around"

any amended rule, the Task Force concludes that rule amendments

addressing these issues are not now feasible. At this time, the

Task Force simply urges the Texas Supreme Court and all Texas

judges to be cognizant of the sometimes very harsh and personal

financial reality of large monetary awards or death-penalty

sanctions for both lawyers and clients.

XII. CONCLUSION

The Task Force on Sanctions has identified and addressed

most, if not all, of the problems that have appeared in Texas

sanctions practice during the last few years. The

recommendations in this Report, if adopted, will substantially

improve sanctions practice by providing simpler, more

consistent, and more expeditious procedures, thereby saving

time, money, and other resources for clients, lawyers, and

courts alike.

On the other hand, these suggestions are no panacea. The

best of rules, if misapplied or manipulated, will produce

unsatisfactory results. Part of the problem in Texas has been

221(...continued)

sanctioned attorneys to certify that the client would not pay the

sanction), af 'd, 790 F.2d 1421 (9th Cir. 1986).



the profit incentive created by the prospect of instant, total

litigation success for the litigant who successfully lures an

opponent into a sanctions trap. The Texas Supreme Court's

landmark decision in TransAmerican has done much to undermine

that unfortunate trend and to eliminate such unearned prizes.

The specific language and recommendations in this Report are

by no means exclusive solutions to the specific sanctions

problems addressed. To the contrary, a variety of reasonable

alternatives exist, and indeed the Task Force has discussed many

of those alternatives above.

In the final analysis, the Task Force also endorses Judge

Johnson's plea for judicial tolerance in sanctions practice:

Attorneys must not be held to unreasonably high

standards of practice. The goal of our system of

justice is not to perfect a model display of adversarial

exchange, but to resolve disputes . . . as quickly and

as cheaply as possible, with as little acrimony as

possible. . . . Like udges, attorneys make mistakes.

Tolerance is required.^22

The members of the Task Force on Sanctions have appreciated

the opportunity to work on this project and stand ready to

provide any additional assistance or input that the Texas

Supreme Court or the Court's Rules Advisory Committee deem

appropriate.

222 Johnson, Contois & Keeling, supra note 1, at 675-76.



The attached copies of the text of the current state

and federal rules, and the excerpts from volume 121 of

Federal Rules Decisions, are included with the kind

permission and express authorization of West Publishing

Company.
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RULE 166d. DISCOVERY VIOLATIONS

1. Procedure. If a person or entity fails in whole or in

part to respond to or supplement discovery, or abuses the

discovery process in seeking or resisting discovery, the court

may grant relief as set forth below.

(a) Motion. Any person or entity affected by such failure

or abuse may file a motion specifically describing the violation,

and may attach any necessary exhibits including affidavits,

discovery, pleadings, or other documents. The motion shall be

filed in the court in which the action is pending, except that a

motion involving a person or entity who is not a party shall be

filed in any district court in the district where the discovery

is to take place. Motions or responses made under this rule

shall be filed and served in accordance with Rules 21 and 21a.

Nonparties affected by the motion shall be served as if parties.

The motion shall contain the certificate required by Rule

166b(7).

(b) Hearing. Oral hearing is required for motions

requesting sanctions under paragraph 3, unless waived by those

involved. No oral hearing is required for motions requesting

relief provided by paragraph 2. The court shall base its

decision upon (i) pleadings, affidavits, stipulations, and

discovery results submitted with the motion, (ii) judicial notice

taken of the usual and customary expenses including attorney's

fees and the contents of the case file, and (iii) testimony if

the hearing is oral.

(c) Order. An order under this rule shall be in writing.

An order granting relief or imposing sanctions shall be against

the party, attorney, law firm, or-other person or entity whose

actions necessitated the motion. An order imposing sanctions

under paragraph 3 of this rule shall contain written findings, or

be supported by oral findings on the record, stating specifically

(i) the conduct meriting sanctions, (ii) the reasons for the

court's decision, (iii) why a lesser sanction would be

ineffective, and (iv) if the sanction would preclude a decisicn

on the merits of a party's claim, counterclaim, or defense, the

conduct demonstrating that the party or the party's counsel has

acted in flagrant bad faith or with callous disregard for the

rules.

2. Relief. The court may compel or quash discovery as

provided by Rule 166b. In addition, so long as the amount

involved is not substantial, the court may award the prevailing

person or entity reasonable expenses necessary in connection «i^^

the motion, including attorney's fees. The court may presume ^::e

usual and customary fee in connection with the motion is not

substantial, unless circumstances or an objection suggests such

award may preclude access to the courts. An award of expenses

that is substantial is governed by paragraph 3(c). If a motion

is granted in part and denied in part, the court may apportion

expenses in a just manner. The court may enter these orders

without any finding of bad faith or negligence, but shall not

award expenses if the unsuccessful motion or opposition was



substantially justified, or other circumstances make an award of

expenses unjust.

3. Sanctions. In addition to or in lieu of the relief

provided above, the court may enter an order imposing one or more

of the sanctions set forth below. Any sanction imposed must be

just and must be directed to remedying the particular violations

involved. A sanction should be no more severe than necessary to

satisfy its legitimate purposes.

(a) Reprimanding the offender publicly or privately;

(b) Disallowing further discovery in whole or in part;

(c) Assessing a substantial amount in expenses, including

attorney's fees, of discovery or trial;
(d) Deeming certain facts or matters to be established for

the purposes of the action;

(e) Barring introduction of evidence supporting or opposing

designated claims or defenses;

(f) Striking pleadings or portions thereof; staying further

proceedings until an order is obeyed, dismissing with or without

prejudice the action or any part thereof, or rendering a default

judgment;

(g) Granting the movant a monetary award in addition to or

in lieu of actual expenses;

(h) Requiring community service, pro bono legal services,

continuing legal education, or cther services; or

(i) Entering such other or;ers as are just.

4. Compliance. Monetary awards pursuant to paragraphs

3(c) or 3(g) shall not be payable prior to final judgment, unless

the court makes written findings or oral findings on the record

stating why an earlier assessment of the award will not preclude

access to the court. Sanctions pursuant to paragraph 3(h) shall

be deferred until after an opportunity for appeal after final

judgment. Otherwise, orders under this rule shall be operative

at such time as directed by the court.

5. Roviaw. An order under this rule shall be deemed to be

part of the final judgment, and shall be subject to review on

appeal therefrom. Any person or entity affected by the order may

appeal in the same manner as a party to the underlying judgment.



COMMENT

New Rule 166d renumbers former Rule 215, which is repealed,

to move the rule closer to the general rules for pretrial

discovery. The substantive amendments to the rule generally seek

to simplify and shorten the rule, to incorporate the principles

of TransAmerican Natural Gas Corp. v. Powell, 811 S.W.2d 913

(Tex. 1991), and Braden v. Downey, 811 S.W.2d 922 (Tex. 1991),

and to establish procedures that reduce the pretrial gamesmanship

that developed under the former rule.

Paragraph (1). The first sentence of Rule 166d(1) provides a

general prohibition against discovery violations, replacing the

several, somewhat confusing, itemized paragraphs of the former

rule. The broad prohibition recognizes that any attempt to

specify all possible types of discovery misconduct must fail. At

the same time, this amendment is not intended to eliminate from

the rule's coverage any of the specific categories listed in the

former rule, including: failure of an entity party or other

deponent to make a designation as required by the rules; failure

of a deponent to appear for deposition or to answer deposition

questions; failure to serve answers or objections to

interrogatories; failure to respond to a request for inspection

or production; evasive or incomplete answers to discovery;

failure to comply with a person's written request for the

person's own statement; failure to obey court orders concerning

discovery; abuse of the discovery process in seeking, making, or

resisting discovery; submission of interrogatories or requests

for inspection or production that are unreasonably frivolous,

oppressive, or harassing, or responses or answers that are

unreasonably frivolous or made for purposes of delay.

Subparagraph (1)(a) deals with the form, contents, and

service of the motion. To ensure adequate notice to the

respondent, the rule requires that the motion specifically

describe any alleged violation. The requirement that a motion be

filed before the court may impose sanctions eliminates the former

practice, which allowed the court to impose sanctions sua sponte,

even in the absence of a motion. As a practical matter, if a

judge observes conduct that constitutes discovery abuse and that

is not independently punishable as contempt, the court may simply

"invite" or encourage the filing of such motion, and in all

probability a person injured by the conduct will file a motion.

Subparagraph (1)(b) requires an oral hearing, unless waived

by the persons involved, prior to imposition of sanctions under

paragraph (3). The rule does not require the hearing before an

award of "non-substantial" expenses under paragraph (2). The

final sentence specifies the materials on which a court is to

base its decision.

Subparagraph (1)(c) contains the requirements for a court

order that either grants relief under paragraph (2) or grants



sanctions under paragraph (3). This provision also contains the

distinction between orders that impose non-substantial expenses

under paragraph (2), and orders that impose sanctions under

paragraph (3). Both types of orders must be in writing. An

order imposing sanctions under paragraph (3), however, also must

contain written findings or be supported by oral findings on the

record. This subparagraph also makes clear that a court may

impose sanctions or other relief against a party, attorney, law

firm, or other person or entity whose actions necessitated the

motion.

ParaQraAh (2). Paragraph (2) begins by recognizing that

discovery violations may be remedied by orders compelling or

quashing discovery as provided in Rule 166b. Rule 166d is not

intended to change the procedures, standards, or substantive law

regarding such orders, and Rule 166b shall control such matters.

Paragraph (2) provides a simplified procedure for granting

minimum awards of expenses, typically attorney's fees, in

connection with such motions. As long as the amount of the award

is "not substantial," the oral hearing requirement in paragraph

(1)(b), the findings requirement in paragraph (1)(c), and the

mandatory delay of compliance until final judgment in paragraph 4

do not apply. These additional safeguards are required, unless

waived by agreement, if the amount involved is "substantial"

either in absolute terms, or in relative terms taking into

account the financial resourcEs of the person or entity liable.

If an objection is made conter.ding that a requested monetary

sanction would preclude access to the courts, the court must

follow the procedures applicable to paragraph 3(c) prior to

making any such award.

Paraqraph (3). Paragraph (3) itemizes sanctions that the court

may enter after following the procedures prescribed in paragraph

(1). Paragraph (3) also adopts the principle from TransAmerican

Natural Gas Corp. v. Powell, 811 S.W.2d 913 (Tex. 1991), that any

sanction imposed must be "directed to remedying the particular

violations involved, and should be no more severe than necessary

to satisfy [the sanction's] legitimate purposes."

The rule continues the :. :irement that a sanction be

"just," which requires that a;;.rect relationship exist between

the offensive conduct and the sanction imposed, and that the

sanction imposed not be excessive. Id. at 917; Chrysler Corp. v.

Blackmon, 36 Tex. Sup. Ct. J. 76, 80 (Oct. 14, 1992).

A trial judge may consider several factors in determining an

appropriate sanction, including: (1) the purposes for which

sanctions are imposed; (2) the types of sanctions available; (3)

the principle that sanction should be no more severe than

necessary; (4) mitigating or aggravating factors.

The legitimate purposes that a trial court may consider in

awarding sanctions include the following:



(1) specific deterrence of the offending party, or general

deterrence of other litigants, from violating the

rules;

(2) punishing a party who violates the rules;

(3) securing compliance with the rules; and

(4) compensating, or remedying the prejudice caused to, the

innocent party.

See TransAmerican Natural Gas Corp. v. Powell, 811 S.W.2d 913,

917-18 (Tex. 1991); Bodnow Corp. v. City of Hondo, 721 S.W.2d

839, 840 (Tex. 1986); Chrysler Corp. v. Blackmon, 36 Tex. Sup.

Ct. J. 76, 80 (Oct. 14, 1992). Depending upon the nature of the

case and the violation, as well as the respective roles of

parties and counsel, the deterrent, punitive, compliance, or

compensatory aspects may have varying importance.

Rule 166d addresses the least-severe-sanction principle of

TransAmerican in two places. Paragraph ( 1)(c) requires as one of

the specific findings that a trial court state "why a lesser

sanction would be ineffective." Paragraph ( 3) states that any

sanction imposed "should be no more severe than necessary to

satisfy its legitimate purposes." Before imposing severe

sanctions, the court must consider whether lesser sanctions will

fully promote deterrence, punishment, compliance, and remedy of

prejudice.

In the case of a "death penalty" sanction that would

preclude a decision on the merits of a party's claim,

counterclaim or defense, important due process considerations

apply. TransAmerican Natural Gas Corp. v. Powell, 811 S.W.2d

913, 917-18 (Tex. 1991). Accord Chrysler Corp. v. Blackmon, 36

Tex. Sup. Ct. J. 76 (Oct. 14, 1992). Paragraph.(1)(c) requires

that before a court may impose such sanctions, the court must

find that the party or the party's counsel has engaged in conduct

demonstrating flagrant bad faith or callous disregard for the

rules. Even if such flagrant bad faith or callous disregard is

present,.lesser sanctions must first be tested to determine

whether they are adequate to secure deterrence, punishment,

compliance, and remedy of prejudice. Id.

A death penalty sanction should not be used to deny a trial

on the merits unless the sanctioned party's conduct justifies a

presumption that the party's claims or defenses lack merit and

that it would be unjust to permit the party to present the

substance of its position. id.

The nine specific sanctions listed in paragraph (3) of Rule

166d are not intended to change substantially the types of

sanctions authorized under former Rule 215. The changes simplify

the language and clarify the availability of specific sanctions.

Subparagraph (3)(i) also contains a general authorization for

"such other orders as are just," to continue the authority for

trial courts to exercise creativity in developing sanctions that

fit the particular case.



The rule identifies reprimand as the first listed sanction

to emphasize the availability of this frequently overlooked

alternative, which may range from a "warm friendly discussion on

the record" to a "hard-nosed reprimand in open court." Cf.

Thomas v. Capital Security Serv., Inc., 836 F.2d 866, 878 (5th

Cir. 1988).

Paragraph (3) authorizes two types of monetary sanctions:

in subparagraph ( c), assessing "a substantial amount" in

expenses, including attorney's fees, of discovery or trial; in

subparagraph (g), granting the movant a monetary award in

addition to or in lieu of actual expenses.

Subparagraph (3)(h) adds specific reference to the

availability of sanctions requiring specific performance, either

for educational or community service purposes. gf. Braden v.

wne , 811 S.W.2d 922 (Tex. 1991).

In determining an appropriate sanction, a court may consider

a variety of mitigating or aggravating factors, including:

(a) the good faith or bad faith of the offender;

(b) the degree of willfulness, vindictiveness,

negligence, or frivolousness involved in the

offense;

(c) the knowledge, experience, and expertise of the

offender;

(d) prior history of sanctionable conduct by the

offender;

(e) the reasonableness of any expenses incurred by the.

offended person as a result of the misconduct;

(f) the prejudice suffered by the offended person as a

result of the miscor.3uct;

(g) the relative culpability of client and counsel,

and the impact on their privileged relationship of

an inquiry into that culpability;

(h) the risk of chilling the specific type of

litigation involved;

(i) the impact of the sanction on the offender,

including the offender's ability to pay a monetary

sanction;

(j) the impact of the sanction on the offended person,

including the offended person's need for

compensation;

(k) the relative magnitude of sanction necessary to

achieve the goal or goals of the sanction;

(1) the burdens on the court system attributable to

the misconduct, including consumption of judicial

time, juror fees, and other court costs;

(m) the degree to which the offended person attempted

to mitigate any prejudice suffered;



(n) the degree to which the offended person's own

behavior caused any expenses for which recovery is

sought;

(0) the extent to which the offender persisted in

advancing a position while on notice that the

position had no basis in law or fact and was not

warranted by existing law or a good faith argument

for the extension, modification, or reversal of

existing law.

Cf. TransAmerican Natural Gas CorA v. Powell, 811 S.W.2d 913,

921 (Tex. 1991) (Gonzalez, J., concurring); American Bar

Association Section of Litigation, Standards and Guidelines for

Practice Under Rule 11 of the Federal Rules of Civil Procedure,

121 F.R.D. 101, 124 (1988) (Standard (L)(2)).

Paragraph (2) permits a court to award non-substantial

reasonable expenses necessary in connection the motion, even

without any finding of bad faith or negligence. Although the

rule does not create an express willfulness prerequisite to the

imposition of sanctions under paragraph (3) -- except for death

penalty sanctions -- the offending party's good faith or bad

faith is a proper factor to consider in determining the nature

and severity of the sanction to be imposed. The absence of

willfulness or bad faith, or a lesser degree of negligence,

militates in favor of a lesser sanction.

Only rarely should a court consider conduct apart from the

case then pending before the court in determining whether to

assess sanctions. A prior history of sanctionable conduct is

pertinent chiefly in situations in which a lawyer or party has

insisted on relitigating the same facts and issues, especially

when asserting a previously sanctioned position.

In awarding a monetary sanction, the trial court should

attempt to determine the impact on the offender, based upon the

offender's ability to pay. Such an assessment is necessary to

serve properly two of the underlying purposes of sanctions, to

punish violations and to deter future violations.

The court also should exercise care in making the

culpability determination required by TransAmerican Natural Gas

Corp. v. powell, 811 S.W.2d 913, 917 (Tex. 1991): "The trial

court must at least attempt to determine whether the offensive

conduct is attributable to counsel only, or to the party only, or

to both." The determination of relative culpability may be

complex and fact specific, and a conflict of interest may arise

between attorney and client, who may have directly opposing

financial and other interests, depending upon the outcome of the

culpability determination. The trial court should take

appropriate steps to minimize as much as possible any intrusion

into the attorney-client relationship. In some cases postponing

the decision of a sanctions motion, or at least the culpabilit•^y



determination, may be helpful. The court also should control

discovery and evidentiary inquiries concerning sanctions issues

to assure that such inquiries do not unnecessarily invade the

attorney-client relationship or risk disclosure of privileged

information. Protective orders and in camera inspection of

privileged materials also may be useful to minimize such

disruption.

Paragraph (3) also makes clear that even if the court

concludes that a discovery violation has occurred, imposition of

sanctions remains discretionary; the court still may determine

that sanctions are inappropriate. A clear but minor and

insignificant discovery violation may occur, yet the court may

conclude that the circumstances do not warrant sanctions.

Paragraph ( 4). Paragraph (4) sets out the timing for compliance

with orders, in accordance with the directives of Braden v.

Downey, 811 S.W.2d 922, 929-30 (1991).

Paragraph (5). Paragraph (5) provides that an order under this

rule shall be deemed to be part of the final judgment and subject

to review on appeal. The rule also permits any person or entity

affected by the order to appeal in the same manner as a party to

the underlying judgment.

The supplementation provision of former Rule 215(5) has been

moved to Rule 166b(6)(d). T`.e rule deletes the language from the

former rule concerning the availability of expenses for failure

to comply with Rule 169, but comparable relief remains available

under the general provisions of paragraphs (2) and (3) of Rule

166d. Other procedural matte:s from the former rule concerning

Rule 169 have been transferred to Rule 169.
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RULE 13. EFFECT OF PRESENTING PLEADINGS,

MOTIONS, AND OTHER PAPERS

(a) By presenting to the court (whether by signing, filing,

submitting, or later advocating) a pleading, motion, or other

paper, an attorney or unrepresented party is certifying that to

the best of the presenter's knowledge, information, and belief,

formed after reasonable inquiry, the instrument is not groundless

and presented in bad faith or groundless and presented for the

purpose of harassment.

(b) Courts shall presume that pleadings, motions, and other

papers are presented in good faith. "Groundless" for purposes of

this rule means no basis in law or fact and not warranted by good

faith argument for the extension, modification, or reversal of

existing law. A general denial does not constitute a violation

of this rule. The amount requested for damages does not

constitute a violation of this rule.

(c) Any party adversely affected by a violation of this

rule may file a motion seeking relief or sanctions. The

procedure, compliance, and review provisions of Rule 166d shall

govern motions and proceedings under this rule, except that

motions under this rule shall be served at least twenty-one (21)

days before being filed or presented to the court; if the

challenged pleading, motion, or other paper is withdrawn or

corrected within that twenty-one (21) day period, the motion

under this rule shall not be filed or presented to the court.

(d) Upon finding a violation of this rule, the court may

award relief and sanctions as provided in Rule 166d(2) and (3).

For clarity, the amendment divides the rule into three

paragraphs.

Paragraph (a). This paragraph changes the focus of the rule from

signing documents to the more meaningful act of presenting

documents, whether by signing, filing, submitting, or advocating.

This change makes clear that if a litigant learns that a position

ceases to have any merit and is in bad faith or for harassment,

the litigant may not thereafter present or otherwise advocate

those positions. For example, an attorney who signs a document

not knowing that the document is groundless and in bad faith, but

who later learns that it is, does not thereafter have immunity

under the rule to continue advocating the position before the

court. Further, the change makes the rule applicable to



documents that a party or attorney does not personally sign but,

in effect, asks the court to rely upon by presenting the

documents to the court.

For a violation of this paragraph to occur, the paper

presented must be either (1) groundless and in bad faith, or (2)

groundless and for harassment. A paper that is merely

groundless, but not in bad faith or for harassment, is not

sanctionable under this rule.

Courts considering Rule 13 sanctions should take care to

assure that sanctions are not used to deter those who pursue

nontraditional, unpopular, or political cases, and should

exercise appropriate care to avoid punishing or deterring

creative advocacy:

Sometimes there are reasons to sue even when one cannot win.

Bad court decisions must be challenged if they are to be

overruled, but the early challenges are certainly hopeless.

The first attorney to challenge Plessy v. Ferguson was

certainly bringing a frivolous action, but his efforts and

the efforts of others eventually led to Brown v. Board of

Education.

Eastway Construction Corp. v. City of New York, 637 F. Supp. 558,
575 (E.D.N.Y. 1986), modified, 821 F.2d 121 (2d Cir.), cert.

denied, 484 U.S. 918 (1987).

The amendment deletes the fictitious-suits provision of the

former rule, which was unnecessary and rarely used.

Paragraph (b). This paragraph retains the presumption that

papers are presented in good faith, and also retains the

definition of "groundless."

Paragraph (c). This provision sets out the procedures and

remedies for violations of the rule. In general, the rule adopts

by reference most of the procedures and remedies from Rule 166d,

making practice under these two sanctions rules more consistent.

A party adversely affected by a violation of the rule may

file a motion for relief or sanctions. To avoid collateral

litigation of sanctions issues that the parties themselves do not

deem sufficient or appropriate for contest, the rule omits

authority for the trial court to initiate sanctions proceedings

sua sponte. As a practical matter, in almost every case in which

a trial court encourages an injured party to file such a motion,

the party will do so; however, if the parties affected choose not

to pursue such sanctions, whether as part of settlement or for

other reasons, that decision will control.

To make Texas sanctions practice more consistent, and to

adopt the salutary procedural protections specified by the Texas



Supreme Court for discovery sanctions, the rule generally

incorporates the procedure, compliance, and review provisions of

Rule 166d. See the Comment to Rule 166d concerning those

provisions. Thus, except for differences expressly stated in the

rules, those provisions of Rule 166d apply to and control

practice under this rule.

The amendment creates a "safe harbor" provision, so that a

motion under this rule must be served at least twenty-one (21)

days before being filed or presented. A motion presented before

the expiration of the twenty-one (21) days should be denied.

This procedure provides the respondent with an opportunity to

amend or withdraw the offending paper and thereby to avoid

sanctions or other relief.

The certificate of conference requirement of Rule 166d(1)(a)

also applies to Rule 13 motions.

para raph (dl. The last paragraph of Rule 13 authorizes the

relief and sanctions provided in Rule 166d(2) and (3). This

provision also makes the award of relief or sanctions

discretionary with the trial court -- changing the previous

mandatory language ("shall impose") to permissive ("may award") -

- so that the trial court may choose not to award relief or

sanctions even if a technical violation of the rule occurs.
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RULE 12a. DISQUALIFICATION OF ATTORNEY

(1) An attorney representing a party may be disqualified by the

court from further representation of the party only pursuant to

this Rule or Rule 12.

(2) The court on its own motion may disqualify an attorney from

further representation of a party if the court finds that:

(a) in the pending matter the attorney is representing more

than one party whose interests in the litigation are

directly opposing; and

(b) for the attorney to continue to represent the party

will taint the fairness of the trial.

(3) On motion by a party who is a former client of an attorney

or who is currently represented by an attorney in another matter,

the court in its discretion may disqualify that attorney from

further representation of another party in a pending matter upon

a showing that:

(a) the interests of the other party being represented by

the attorney in the pending matter are materially and

directly adverse to the interests of the movant in a

substantially related matter in which the attorney

represents or represented the movant; or

(b) while representing the movant, the attorney acquired

information protected by the attorney-client evidentiary

privilege that in reasonable probability could be used in

the pending matter to the disadvantage of movant; in the

court's discretion such showing of which may be made in an

in camera hearing or by in camera consideration of affidavit

evidence; or

(c) the representation by the attorney of such other party

in the pending matter in reasonable probability will have an

adverse effect upon the representation of movant's interests

in the other matter in which the attorney represents the

movant; or

(d) the representation by the attorney of such other party

in the pending matter constitutes a direct attack upon the

work product attained for movant in the other matter in

which the attorney represented the movant.

(4) A person who is not a party to the pending matter but who is

a client or former client of an attorney who is representing a

party in the pending matter may intervene for the purpose of

moving to disqualify the attorney on one or more of the grounds

specified in paragraph (3).



(5) In the event an attorney is held by the court to be

disqualified pursuant to paragraph (3) of this rule, the court in

its discretion may permit another attorney who practices with the

firm of the disqualified attorney, or who is similarly associated

in law practice with the disqualified attorney, to continue the

representation of one or more of the parties if the court finds

that:

(a) such representation will not taint the fairness
of the trial;

(b) the disqualified attorney has been satisfactorily

screened;

(c) knowing consent to the continuation of the

representation is given by the party or parties

whose representation is permitted to continue; and

(d) continuation of the presentation will not

materially and adversely affect the interests of the

movant.

(6) An attorney who previously had practiced in a firm with an

attorney who is subject to disqualification ("disqualified

attorney") under paragraphs (3) or (4) of this rule is also

subject to disqualification under those paragraphs even though

the attorney has not personally represented movant if the

attorney is shown to have acquired from the disqualified

attorney, from the disqualified attorney's firm, or from movant

information protected by the attorney-client evidentiary

privilege that in reasonable probability could be used to the

disadvantage of movant in the litigation.

(7) Upon motion by a party, or motion by an interested person

who intervenes, or upon the court's own motion, an attorney may

be disqualified from representing a client in a pending matter if

that attorney is prohibited from representing that client under

Rule 1.10 of the Texas Disciplinary Rules of Professional Conduct

regarding successive government and private employment. If the

court disqualifies an attorney under this paragraph, the court in

its discretion may permit another attorney who practices with the

firm of the disqualified attorney, or who is similarly associated

in law practice with the disqualified attorney, to continue the

representation of one or more of the parties if the court finds

that the representation will not taint the fairness of the trial

and that the disqualified attorney has been satisfactorily

screened.

(8) Upon motion by an opposing party or upon the court's own

motion, the court in its discretion may disqualify an attorney

from furtherrepresentation of a party in a pending matter when

it appears that the attorney while serving previously as a law

clerk to an adjudicatory official or as a judge, magistrate,



hearing officer, master, arbitrator, or other adjudicatory

official acted personally and substantially as a law clerk or in

a judicial capacity concerning the matter now before the court.

If the court disqualifies an attorney under this paragraph, the

court in its discretion may permit another attorney who practices

with the firm of the disqualified attorney, or who is similarly

associated in law practice with the disqualified attorney, to

continue the representation of one or more of the parties if the

court finds that the representation will not taint the fairness

of the trial and that the disqualified attorney has been

satisfactorily screened.

(9) Subject to the provisions of paragraphs (11) and (12), upon

motion by any party to the pending matter, the court may

disqualify an attorney from further representation of his or her

client or clients in the matter upon a showing that:

(a) the attorney will be or is likely to be a witness

necessary to establish an essential fact on behalf of the

attorney's client; and,

(b) the prejudice, if any, that will result to movant if

the attorney is not disqualified substantially outweighs the

prejudice to the attorney's client if the attorney is not

allowed to continue the representation.

(10) Subject to the provisions of paragraphs (11) and (12), upon

motion by any party to the pending matter, the court may

disqualify an attorney from further representation of his or her

client or clients in the matter upon a showing that:

(a) movant in good faith will call the attorney as a

necessary witness to a material fact substantially adverse

to the attorney's client; and

(b) the prejudice, if any, that will result to movant if

the attorney is not disqualified substantially outweighs the

prejudice to the attorney's client if the attorney is not

allowed to continue the representation.

(11) An attorney is not subject to disqualification under

paragraphs (9) or (10) if it reasonably appears that:

(a) the testimony relates to an uncontested issue;

(b) the testimony on behalf of attorney's client will

relate solely to a matter of formality and there is no

reason to believe that substantial evidence will be offered

in opposition to the testimony;

(c) the testimony relates to the nature and value of legal

services rendered in the case;



I
(d) the attorney is a party to the action and is appearing

pro se;

(e) the attorney has promptly notified opposing counsel

that the attorney expects to testify in the matter and

disqualification would work substantial hardship on the

attorney's client, unless movant after receiving

notification promptly demonstrates to the court by clear and

convincing evidence that movant will sustain actual

prejudice if the attorney is not disqualified; or

(f) the movant under paragraph (10) failed to promptly

notify the attorney whose disqualification is sought of

movant's intent in good faith to call the attorney as a

necessary witness to a material fact substantially adverse

to the attorney's client.

(12) An attorney disqualified in accordance with paragraphs (9)

or (10) may continue to represent the client except as an active

advocate before the tribunal in the presentation of the pending

matter. The disqualification of an attorney under paragraphs (9)

or (10) does not disqualify other attorneys who are partners or

associates of the disqualified attorney.

(13) In exercising its discretion, the court may deny a motion

filed under paragraphs (3) through (10) if the court finds that

in reasonable probability the fairness of the trial will not be

tainted by the continued representation.

(14) A motion for disqualification shall be made promptly when

the movant knows, or should have known, of the facts supporting

the motion. Failure to file a motion promptly will constitute

waiver. The motion for disqualification shall state the specific

grounds therefor. Except as otherwise stated in this rule,

movant has the burden of persuasion by a preponderance of the

evidence. Upon written request by movant, any party, or any

attorney to the proceeding, served in accordance with Rules 21

and 21a, the court shall conduct an oral hearing on the motion.

The court shall make its determination based upon the pleadings,

stipulations, affidavits, attachments, and the results of the

discovery processes, on file, and any oral testimony. The order

granting or denying the motion shall state with specificity the

reasons for the court's decision.

(15) Definitions:

(a) "Screen" means that the attorney in question and the

attorney's firm isolate the attorney to the extent that the

attorney will not come in contact with files regarding the

matter, will not give or receive any relevant or material

information regarding the matters in question, will not

receive any fee or remuneration in connection with the

I
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pending matter, and will not participate in any manner In

the representation in the pending matter.

(b) "Information Protected by the Attorney-client

Evidentiary Privilege" is information protected by the r.':e

of privilege set forth in Rule 503 of the Texas Rules of

Civil Evidence or in Rule 503 of the Texas Rules of Criminal

Evidence, or by the principles of attorney-client privilege

governed by Rule 501 of the Federal Rules of Evidence for

United States Courts and Magistrates.

(c) "Private practice" refers to the practice of law by an

attorney in any manner other than as a government attorney,

a public officer, or an employee of a government agency.

(d) "Substantial hardship" refers to an adverse effect that

is both material and important to a meaningful degree.

(e) Substantially Related Matter: A matter is

"substantially related" to another matter when it appears

that the two matters are so closely related factually that

factual information regarding one of the matters will be of

material importance or consequence in the other matter.

"Matter" contemplates a discrete and isolable transaction or

set of transactions between identifiable parties. A

superficial resemblance between facts or issues is not

sufficient to constitute a substantial relationship, and

facts, common to the two matters, that are publicly known do

not constitute a substantial relationship.

(f) Taint of Trial: The fairness of a trial is not tainted

by the possibility that an attorney's independent

professional judgment might not be exercised solely for the

benefit of the client being represented. The fairness of a

trial is tainted if:

(i) information protected by the attorney-client

evidentiary privilege is likely to be used to the

material disadvantage of a client or a former client;

(ii) movant is likely to be substantially prejudiced

in the course of the trial by failure to disqualify the

attorney; or

(iii) the continued participation in the trial by the
attorney whose disqualification is sought is likely to

adversely affect legal services previously rendered to

movant.



New Rule 12a deals with disqualification of attorneys. The

rule provides specific procedures and standards to govern such

disqualification proceedings. Texas attorneys remain subject to

the Texas Disciplinary Rules of Professional Conduct for

disciplinary purposes, and this rule is not intended to vary the

meaning, effect, or application of those rules in the

disciplinary context.

Courts disfavor motions to disqualify counsel. Sharp v.

Broadway Nat'1 Bank, 784 S.W.2d 669, 671 (Tex. 1990).

"Disqualification is a severe remedy. . . . The courts must

adhere to an exacting standard when considering motions to

disqualify so as to discourage their use as a dilatory tactic."

Spears v, Fourth Court of Appeals, 797 S.W.2d 654, 656 (Tex.

1990).

In considering motions to disqualify, courts sometimes have

referred to the Texas Disciplinary Rules of Professional Conduct

"for guidance," while recognizing that those rules are intended

for disciplinary purposes, not disqualification. Seg Spears v.

Fourth Court of Appeals, 797 S.W.2d 654, 658 (Tex. 1990); Ayres

v. Canales, 790 S.W.2d 654, 656 n.2, 658 (Tex. 1990); Texas

Disciplinary Rules of Professional Conduct, Rule 3.08 Comments 9,

10. While Rule 12a now governs disqualification proceedings, the

Texas Disciplinary Rules of Professional Conduct continue to

apply and control for purposes of lawyer discipline.

Because a motion to disqualify presented by an opposing

party can be misused as a form of harassment, Rule 12a guards

against misuse, particularly by giving the trial judge

considerable discretion in determining such motions and, under

paragraph (13), in denying such motions if the court finds that

in reasonable probability the fairness of the trial will not be

tainted by the continued representation. A motion for

disqualification that is groundless and in bad faith or

groundless and for harassment is sanctionable under Rule 13.

Paragraph (1) of the rule makes clear that this rule and

Rule 12 -- which provides a procedure for a challenged attorney

to show authority to prosecute or defend a suit -- govern

attorney disqualification.

Paragraph (2) deals with a situation in which an attorney

represents multiple parties whose interests in the litigation are

directly opposing.

Paragraph (3) deals with a motion by a party who is

currently represented by an attorney in another matter or who is

a former client of the attorney, and paragraph (4) allows

intervention by such client or former client for the purpose of

moving to disqualify the attorney.



Paragraph (5) provides discretion for the court, in the

event the court disqualifies an attorney under paragraphs (2) or

(3), to permit another attorney who is in the same firm, or who

is similarly associated with the disqualified attorney, to

continue the representation if specified conditions are met.

Paragraph (6) provides for disqualification of an attorney

who previously practiced in a firm with an attorney who is

subject to disqualification, if the first attorney obtained

certain information protected by the attorney-client evidentiary

privilege.

Paragraph (7) deals with disqualification arising from

successive government and private employment, and paragraph (8)

deals with disqualification arising from previous service as an

adjudicatory official or as a law clerk to an adjudicatory
official.

Paragraphs (9), (10), (11), and (12) deal with situations

arising from an attorney potentially being a witness in the case.

Paragraph (14) sets out procedural aspects of motions to

disqualify, including: requiring the movant to file such a

motion promptly or risk waiver; the burden of persuasion;

authorizing an oral hearing on the motion upon written request;

specifying the matters that the court may consider in making its

determination; and requiring that the order granting or denying

the motion state specifically the reasons for the court's

decision.

rule.

Paragraph (15) sets out the definitions of terms used in the
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RULE 166b(6) (b)

b. If the party expects to call an expert witness when the

identity or the subject matter of such expert witness' testimony

has not been previously disclosed in response to an appropriate

inquiry directly addressed to these matters, such response must

be supplemented to include the name, address and telephone number

of the expert witness and the substance of the testimony

concerning which the expert witness is expected to testify, at

least thirty (30) days prior to the beginning of trial except on

leave of court.

COMMENT

The amendment requires that supplementation of the

information concerning expert witnesses be made at least thirty

(30) days before.trial, except on leave of court, and eliminates

the former provision's additional, confusing reference to

supplementation "as soon as is practical."
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RULE 166b(6)(e)

Notwithstanding any other rule of supplementation, any witness

that has been deposed and identified in discovery responses by a

party dismissed from the lawsuit within thirty (30) days prior to

the beginning of trial may be timely designated by any other

party within seven (7) days of notice of such dismissal.
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RULE 166b(6)(d)

Unless the court makes a finding of good cause, a party who fails

to make or supplement a discovery response shall not be entitled

to present evidence that the party was under a duty to provide,

or to offer the testimony of a witness, other than a named party,

who has not been properly designated. The burden of establishing

good cause is upon the party offering the evidence or witness,

and good cause must be shown in the record. Notwithstanding the

foregoing, the court may, in its discretion, grant a continuance

to allow a response to be made or supplemented, and may condition

such continuance upon payment of expenses related thereto by the

party requesting the continuance or other orders pursuant to Rule

166d.

COMMENT

The amendment transfers from former Rule 215(5) to this rule

the provision dealing with effect of failing to respond to or

supplement discovery. The new provision permits the trial court

-- as an alternative to complete exclusion of evidence or

testimony not properly identified or supplemented -- to grant a

continuance or other relief provided by Rule 166d. Cf. Alvarado

V. Farah Mfg. Co., Inc., 830 S.W.2d 911 (Tex. 1992).

Among the factors that the court may consider in determining

whether good cause exists for admission of evidence not properly

provided or supplemented in discovery are the following:

(1) the existence or absence of surprise to the

opponent;

(2) the existence or absence of prejudice to the

opponent, including delay or expense;

(3) the good faith of counsel or the party in

attempting to supplement; and

(4) the importance of the undisclosed evidence or

witnesses to the proponent's case.

See Gee v. Liberty Mut. Fire Ins. Co., 765 S.W.2d 394, 395 (Tex.

1989); Alvarado v. Farah Mfg. Co., Inc., 830 S.W.2d 911, 915-16

(Tex. 1992); see also Smith v. Southwest Feed Yards, 835 S.W.2d

89, 91 (Tex. 1992). The mere fact that the court may find that

evidence exists establishing one or more of these factors does

not necessarily compel a finding of good cause. These are proper

factors for the court to consider, but the court has the

discretion to determine what weight to give the factors in a

particular case. Nor is this list exclusive of other factors

that a court might consider.

The amended rule also exempts from the exclusion provision a

party to the litigation. The party exemption applies to named

parties; it is not intended to extend to corporate

representatives who are not named parties or to unnamed members
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RULE 18a(h)

The Task Force recommends repeal of paragraph (h) of Rule 18a.
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RULE 21b



RULE 21b

The Task Force recommends repeal of this rule.
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RULE 120a

The Task Force recommends repeal of the following language in

Rule 120a:

Should it appear to the satisfaction of the court at

any time that any such affidavits are presented in

violation of Rule 13, the court shall impose sanctions

in accordance with that rule.
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RULE 166a(h)

The Task Force recommends repeal of paragraph (h) of Rule 166a.
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RULE 169. REQUESTS FOR ADMISSION

1. Request for Admission. At any time after commencement

of the action, a party may serve upon any other party a written

request for the admission, for purposes of the pending action

only, of the truth of any matters within the scope of Rule 166b

set forth in the request that relate to statements or opinions of

fact or of the application of law to fact, including genuineness

of any documents described in the request. Copies of the

documents shall be served with the request unless they have been

or are otherwise furnished or made available for inspection and

copying. Whenever a party is represented by an attorney of

record, service of a request for admissions shall be made on his

attorney unless service on the party himself is ordered by the

court. A true copy of a request for admission or of a written

answer or objection, together with proof of the service thereof

as provided in Rule 21a, shall be filed promptly in the clerk's

office by the party making it.

Each matter of which an admission is requested shall be

separately set forth. The matter is admitted without necessity

of a court order unless, within thirty days after the service of

the request, or within such time as the court may allow, or as

otherwise agreed by the parties, the party to whom the request is

directed serves upon the party requesting the admission a written

answer or objection addressed to the matter, signed by the party

or by his attorney, but, unless the court shortens the time, a

defendant shall not be required to serve answers or objections

before the expiration of fifty days after the service of the

citation and petition upon that defendant. For purposes of this

subdivision an evasive or incomplete answer may be treated as a

failure to answer. If objection is made, the reason therefor

shall be stated. The answer shall specifically deny the matter

or set forth in detail the reasons that the answering party

cannot truthfully admit or deny the matter. A denial shall

fairly meet the substance of the requested admission, and when

good faith requires that a party qualify his answer or deny only

a part of the matter of which an admission is requested, he shall

specify so much of it as is true and qualify or deny the

remainder. An answering party may not give lack of information

or knowledge as a reason for failure to admit or deny unless he

states that he has made reasonable inquiry and that the

information known or easily obtainable by him is sufficient to

enable him to admit or deny. A party who considers that a matter

of which an admission is requested presents a genuine issue for

trial may not, on that ground alone, object to the request; he

may, subject to the provisions of Rule 166d,_deny the matter or

set forth reasons why he cannot admit or deny it.

The party who has requested the admission may move to

determine the sufficiency of the answers or objections. Unless

the court determines that an objection is justified, it shall
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RULE 203

The Task Force recommends repeal of this rule.
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RULE 269(e)

Arguments on the facts should be addressed to the jury, when one

is impaneled in a case that is being tried, under the supervision

of the court. Counsel shall be required to confine the argument

strictly to the evidence and to the arguments of opposing

counsel. Mere personal criticism by counsel upon each other

shall be avoided.

COMMENT

The amendment deletes the unnecessary reference to the

court's contempt power.
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(4) In this rule:

(a) "proceeding" includes pretrial, trial, or other

stages of litigation;
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27.

The cases shall be placed on the docket as they

are filed.
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ny.

4.

1, 1962.

RULE 121. ANSWER IS APPEARANCE

An answer shall constitute an appearance of the
defendant so as to dispense with the necessity for

the issuance or service of citation upon him.
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2.

SERVE SUBPOENA; EXPENSES

2 Failure of Witness to Attend. If a party
gives notice of the taking of an oral deposition of a
witness and the witness does not attend because of

the fault of the party giving the notice, if another
party attends in person or by attorney because he
expects the deposition of that witness to be taken,
the court may order the party giving the notice to
pay to such other party the reasonable expenses
incurred by him and his attorney in attending, in-
cluding reasonable attorney fees.

215b
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office of the clerk.

12 court may, by local rule. permit vaDers to be

13 filed by facsimile or other electronic means if

14 such means are authorized by and consistent with

15 standards established by the Judicial Conference

16 of the United States. The clerk shall not refuse

17 to accept for filing any paper presented for that

18 purpose solely because it is not presented in

19 proper form as required by these rules or by any

20 local rules or practices.

I

I
I
I

I

This is a technical amendment, using the broader

lanquaqe of Rule 25 of the Federal Rules of Appellate

Procedure. The district court--and the bankruptcy

court by virtue of a cross-reference in Bankruptcy

Rule 7005--can, by local rule, permit filing not only

by facsimile transmissions but also by other

electronic means, subject to standards approved by the

Judicial Conference.

Rule 11. Signing of Pleadings, lbtions, and Other

Papers; Reoressntatioas to Court; Sanctions

1 la) sianature. Every pleading, written

2 motion, and other paper

3 shall be signed by at least one

4 attorney of record in the attorney's individual

I
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5 name, Qt.i2 the partv is not rspresentsd by an

6 attornev. shall be sianed by the cartv. w#NWe

7

8

9

10 Each oaver shall state the

11 sicner's address and televhone number, if any.

12 Except when otherwise specifically provided by

13 rule or statute, pleadings need not be verified

14 or accompaniwd by affidavit.

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

I
I
I
I
I
I
I

I
I
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I
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I
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30

31 seher-An u si ned naper is ehall

32 be stricken unless '

33 a^e--cmission of the signature is corrected

34 nromvtlv after beina called to the attention of

35 th attorney or oartv.

36 (bl Revreseatations to Court.

37

38

39

40

41

42

43

44

45 BY

46 presentina to the court (whether by sianina.

47 filina. submittina, or later advocatinal a

48 pleadina. written motion, or other 0a22r, an

49 attorney or unreoresented cartv is certifvina

50 that to the best of the verson's knowledae.

51 ynformation. and belief. formed after an inauirv

52 reasonable under the circumstances.--

53 (11 it is not beina Dresented for anv

54 imflrofler fluroose. such as to harass or to
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55 cause unnecessarv delay or needless increase

56 in the cost of litioation;

57 j21 the claims. defenses. and other

58 jeaal contentions therein are warranted by

59 existina law or by a nonfrivolous arcument for

60 the extension, modification, or reversal of

61 existinc law or the establishment of new law;

62 j31 the alleaations and other factual

63 contentions have evidentiary suncort or. if

64 svecificallv so identified. are likelv to have

65 evidentiary sutioort after a reasonable

66 ovortunitv for further investiaation or

67 discoverv; and

68 l4l the denials of factual contentions

69 are warranted on the evidence or, if

70 lvecificallv so identified, are reasonably

71 based on a lack of information or belief.

72 (c) sanctions. If. after notice and a

73 reasonable ovvortunitv to respond. the court

74 detera^ines that subdivision (b) has been

75 violated the court may. subiect to the

76 conditions stated below, imnose an avmrooriate

77 sanction uoon the attornevs. law firms, or

78 parties that have violated subdivision lb1 or are

79 responsible for the violation.

I
I

I
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104

r11 Hoa Zaitiated.
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105 order describina the swcific conduct

106 that amear n to violate nubdivision (b)

107 and directina an attornev, law firm. or

108 partv to show cause whv it has not

109 violated subdivision (b1 with resoect

110 thereto,

111 (21 Nature of 3anctions Listitations. A

112 sanction imvosed for violation of this rule

113 shall be limited to what is sufficient to

114 deter reoetition of such conduct or comipara e

115 consuc* by others n imilarlv n ituated. Subiect

116 to the limitations in subflaraaraohs (A) and

117 1sl the sanction may consist of, or include.

118 directives of a nonmonetarv nature, an order

119 to oav a oenaltv into court, or, if imposed on

120 motion and warranted for effective deterrence.

121 an order directina vavment to the movant of

122 some or all of the reasonable attornevs' fees

123 and other expenses incurred as a direct result

124 of the violation.

125 (#1) Monetarv sanctions may not be

126 awarded aaainst a revresented Dartv for

127 a violation of subdivision (b)(2).

128 (3) Monetary sanctions may not be

129 awarded on the court's initiative unless

I

I
1
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I

I

130 ±hs rourt issues its order to ehow cauee

131 a.tore a voluntary dismissal or

132 settlement of the claims made by or

133 aQa'r nt the cartv which is, or whose

134 attorneys are, to be sanctioned.

135 jn Or4er When imoosino sanctions, the

136 court shall describe the conduct determined to

137 constitute a violation of this rule and

138 exnlain the basis for the sanction imposed.

139 (d) Ina4vlicabilit• to Discoverv,

140 Sm*+d visions ( a) t rouah ( c1 ofthis rule do not

141 agplv to disclosures and discoverv recuests.

142 resnonses oblections. and motions that are

143 n»biect to the orovisionsof Rules 26 throuoh 37.

I
I
I
I
I

purmse ofrevision. This revision is intended to

remedy problems that have arisen in the interpretation

and application of the 1983 revision of the rule. For

empirical examination of experience under the 1983

rule, sef, e•?., New York State Bar Committee on

Federal Courts, Sanctions and Attornevs' Fees (1987);

T. Willqinq, The Rule 11 Sanctioninn Process (1989);

American Judicature Society, $lvort of the Third
P:re-n;e Task Farre on Redert_1 Rule of Civil Procedure

,u (S. Burbank ed., 1989); E. Wiggins, T. Willging,

and 0. Stienstra, Reoort on Rule 11 (Federal Judicial

Center 1991). For book-length analyses of the ease

law, see G. Joseph, sanc*ions: The Federal Law of

Litiaation Abuse (1989); G. Solovy, The Federal Law of

Sanctions (1991); G. Vairo, Rule 11 Sanctions: Case

Law Persyectives and PreventivE Measures (1991).

The rule retains the principle that attorneys and
pro se litigants have an obligation to the court to

I
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refrain from conduct that frustrates the aims of Rule

1. The revision broadens the scope of this

obligation, but places greater constraints on the

imposition of sanctions and should reduce the number

of motions for sanctions presented to the court. Now

subdivision ( d) removes from the ambit of this rule

all discovery requests, responses, objections, and

motions nubject to the provisions of Rule 26 through

37.

Subdivision (a). Retained in this subdivision are

the provisions requiring signatures on pleadings,

written motions, and other papers. Unsigned papers

are to be received by the Clerk, but then are to be

stricken if the omission of the signature is not

corrected promptly after being called to the attention

of the attorney or pro se litigant. Correction can be

made by signing the paper on file or by submitting a

duplicate that contains the signature. A court may

require by local rule that papers contain additional

identifying information regarding the parties or

attorneys, such as telephone numbers to facilitate

facsimile transmissions, though, as for omission of a

signature, the paper should not be rejected for

failure to provide such information.

The sentence in the former rule relating to the

effect of answers under oath is no longer needed and

has been eliminated. The provision in the former rule

that signing a paper constitutes a certificate that it

has been read by the signer also has been eliminated

as unnecessary. The obligations imposed under

subdivision (b) obviously require that a pleading,

written motion, or other paper be read before it is

filed or submitted to the court.

Subdivisions (b) and (e1. These subdivisions

restate the provisions requiring attorneys and pro as

litigants to conduct a reasonable inquiry into the law

and facts before signing pleadings, written motions,

and other documents, and mandating sanctions for

violation of these obligations. The revision in part

expands the responsibilities of litigants to the

court, while providing greater constraints and

flexibility in dealing with infractions of the rule.

The rule continues to require litigants to "stop-and-

think" before initially making legal or factual

contentions. It also, however, emphasizes the duty of

candor by subjecting litigants to potential sanctions

for insisting upon a position after it is no longer

I
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tenable and by generally providing protection against

sanctions if they withdraw or correct contentions

after a potential violation is called to their

attention.

The rule applies only to assertion n contained in

papers filed with or submitted to the court. It does

not cover matters arising for the first time during

oral presentations to the court, when counsel may make

stateeoents that would not have been made if there had

been more time for study and reflection. However, a

litigant's obligations with respect to the contents of

these papers are not measured solely as of the time

they are filed with or submitted to the court, but

include reaffirming to the court and advocating

positions contained in those pleadings and motions

after learning that they cease to have any merit. For

example, an attorney who during a pretrial conference

insists on a claim or defense should be viewed as

'presenting to the court' that contention and would be

subject to the obligations of subdivision (b) measured

as of that time. Similarly, if after a notice of

removal is filed, a party urges in federal court the

allegations of a pleading filed In state court

(whether as claims, defenses, or in disputes regarding

removal or remand), it would be viewed as

'presenting'--and hence certifying to the district

court under Rule 11--those allegations.

The certification with respect to allegations and

other factual contentions is revised in recognition

that sometimes a litigant may have good reason to

believe that a fact is true or false but may need

discovery, formal or informal, from opposing parties

or third persons to gather and confirm the evidentiary

basis for the allegation. Tolerance of factual

contentions in initial pleadings by plaintiffs or

defendants when specifically identified as made on

information and belief does not relieve litigants from

the obligation to conduct an appropriate investigation

into the facts that is reasonable under the

circumstances; it is not a license to join parties,

make claims, or present defenses without any factual

basis or justification. Moreover, if evidentiary

support is not obtained after a reasonable opportunity

for further investigation or discovery, the party has

a duty under the rule not to persist with that

contention. Subdivision (b) does not require a formal

amendment to pleadings for which evidentiary support

is not obtained, but rather calls upon a litigant not

I
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thereafter to advocate such claims or defenses.

The certification is that there is (or likely will

be) "evidentiary nupport" for the allegation, not that

the party will prevail with respect to its contention

regarding the fact. That summary judgment is rendered
against a party does not necessarily mean, for

purposes of this certification, that it had no

evidentiary support for Its position. On the other

hand, if a party has evidence with respect to a

contention that would suffice to defeat a motion for

summary judgment based thereon, it would have
sufficient "evidentiary support" for purposes of Rule

11.

Denials of factual contentions involve somewhat

different considerations. Often, of course, a denial

is premised upon the existence of evidence

contradicting the alleged fact. At other times a

denial is permissible because, after an appropriate

investiqation, a party has no information concerning

the matter or, indeed, has a reasonable basis for

doubting the credibility of the only evidence relevant

to the matter. A party should not deny an allegation

it knows to be true; but it is not requirod, simply

because it lacks contradictory evidence, to admit an

allegation that it believes is not true.

The changes in subdivisions (b)(3) and (b)(4) will

serve to equalize the burden of the rule upon

plaintiffs and defendants, who under Rule 8(b) are in

effect allowed to deny allegations by stating that

from their initial investigation they lack sufficient

information to form a belief as to the truth of the

allegation. If, after further investigation or

discovery, a denial is no longer warranted, the

defendant should not continue to insist on that

denial. While sometimes helpful, formal amendment of

the pleadinqs to withdraw an allegation or denial is

not required by subdivision (b).

Arquments for extensions, modifications, or

reversals of existing law or for creation of new law

do not violate subdivision (b)(2) provided they are

'nonfrivolous." This establishes an objective

standard, intended to eliminate any "empty-head pure-

heart" justification for patently frivolous arguments.

However, the extent to which a litigant has researched

the issues and found some support for its theories

even in minority opinions, in law review articles, or
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through consultation with other attorneys should

certainly be taken into account in determining whether

paragraph ( 2) has been violated. Although arguments
for a change of law are not required to be
specifically so identified, a contention that is so

identified should be viewed with greater tolerance

under the rule.

The court has available a variety of possible
•anctions to impose for violations, such as striking
the offendinq paper; issuinq an admonition, reprimand,

or censure; requiring participation in seminars or
other educational programs; ordering a fine payable to

the court; referring the matter to disciplinary

authorities ( or, in the case of government attorneys,

to the Attorney General, Inspector General, or agency

head), etc. In Manual for Complex Litioation.

Second, S 42.3. The rule does not attempt to

enumerate the factors a court should consider in

deciding whether to impose a sanction or what
sanctions would be appropriate in the circumstances;

but, for emphasis, it does specifically note that a

sanction may be nonmonetary as well as monetary.

Whether the improper conduct was willful, or

neqliqent; whether it was part of a pattern of

activity, or an isolated event; whether it infected

the entire pleading, or only one particular count or

defense; whether the person has engaged in similar
conduct in other litigation; whether it was intended

to injure; what effect it had on the litigation

process in time or expense; whether the responsible

person is trained in the law; what amount, given the

financial resources of the responsible person, is

needed to deter that person from repetition in the

same case; what amount is needed to deter similar

activity by other litigants: all of these may in a

particular case be proper considerations. The court

has significant discretion in determining what

sanctions, if any, should be imposed for a violation,

subject to the principle that the sanctions should not

be more severe than reasonably necessary to deter

repetition of the conduct by the offending person or

comparable conduct by similarly situated persons.

Since the purpose of Rule 11 sanctions is to deter

rather than to compensate, the rule provides that, if

a monetary sanction is imposed, it should ordinarily

be paid into court as a penalty. However, under

unusual circumstances, particularly for (b)(1)

violations, deterrence may be ineffective unless the

I
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sanction not only requires the person violating the

rule to make a monetary payment, but also directs that

some or all of this payment be made to those injured

by the violation. Accordingly, the rule authorizes
the court, if requested in a motion and if so

warranted, to award attorney's fees to another party.

Any such award to another party, however, should not
exceed the expenses and attorneys' fees for the

services directly and unavoidably caused by the

violation of the certification requirement. If, for

example, a wholly unsupportable count were included in

a multi-count complaint or counterclaim for the

purpose of needlessly increasing the cost of

litigation to an impecunious adversary, any award of

expenses should be limited to those directly caused by

inclusion of the improper count, and not those

resulting from the filing of the complaint or answer

itself. The award should not provide compensation for

services that could have been avoided by an earlier

disclosure of evidence or an earlier challenge to the

groundless claims or defenses. Moreover, partial

reimbursement of fees may constitute a sufficient

deterrent with respect to violations by persons having

modest financial resources. In cases brought under
statutes providing for fees to be awarded to

prevailing parties, the court should not employ cost-

shifting under this rule in a manner that would be

inconsistent with the standards that govern the

statutory award of fees, such as stated in

Christiansbura Garment Co. v. ZJOC, 434 U.S. 412

(1978).

The sanction should be imposed on the persons--

whether attorneys, law firms, or parties--who have

violated the rule or who may be determined to be

responsible for the violation. The person signing,

filing, submitting, or advocating a document has a

nondeleqable responsibility to the court, and in most

n ituations should be sanctioned for a violation.

Absent exceptional circumstances, a law firm is to be

held also responsible when, as a result of a motion

under subdivision (c)(1)(A), one of its partners,

associates, or employees is determined to have
violated the rule. Since such a motion may be filed

only if the offending paper is not withdrawn or

corrected within 21 days after service of the motion,

it is appropriate that the law firm ordinarily be

viewed as jointly responsible under established

principles of agency. This provision is designed to

remove the restrictions of the former rule. W^
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Pavelie & LeFlore v. Marvel Entertainment Group, 493

U.S. 120 ( 1989) ( 1983 version of Rule 11 does not

permit sanctions against law firm of attorney signing

qroundless complaint).

The revision permits the court to consider whether
other attorneys in the firm, co-counsel, other law
firms, or the party itself should be held accountable
for their part in causing a violation. When
appropriate, the court can make an additional inquiry

in order to determine whether the sanction should be

imposed on such persons, firms, or parties either in
addition to or, in unusual circumstances, instead of

the person actually making the presentation to the

court. For example, such an inquiry may be

appropriate in cases involvinq governmental agencies
or other institutional parties that frequently impose

substantial restrictions on the discretion of

individual attorneys employed by it.

Sanctions that involve monetary awards (such as a

fine or an award of attorney's fees) may not be

imposed on a represented party for violations of

subdivision (b) (2), involving frivolous contentions of

law. Monetary responsibility for such violations is

more properly placed solely on the party's attorneys.

With this limitation, the rule should not be subject

to attack under the Rules Enabling Act. ,gU Willy v.

Coastal Corp., U.S. _(1992)1 Hueines• Guides.

Inc. v. Chromatic Comeaunications L^nter. Inc., U.S.

- (1991). This restriction does not limit the

court's power to impose sanctions or remedial orders

that may have collateral financial consequences upon

a party, such as dismissal of a claim, preclusion of

a defense, or preparation of amended pleadings.

Explicit provision is made for litiqants to be

provided notice of the alleged violation and an

opportunity to respond before sanctions are imposed.

Whether the matter should be decided solely on the

basis of written submissions or should be scheduled

for oral argument (or, indeed, for evidentiary

presentation) will depend on the circvumstances. If

the court imposes a sanction, it must, unless waived,

indicate its reasons in a written order or on the

record; the court should not ordinarily have to

explain its denial of a motion for sanctions. Whether

a violation has occurred and what sanctions, if any,

to impose for a violation are matters committed to the

discretion of the trial court; accordingly, as under

I
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current law, the standard for appellate review of

these decisions will be for abuse of discretion. 11g4

C44ter i Gell v. Hartmarx Corp., 496 U.S. 384 (1990)

(noting, however, that an abuse would be established

if the court based its rulinq on an srroneous view of

the law or on a clearly erroneous assessment of the

evidence).

The revision leaves for resolution on a case-by-

case basis, considering the particular circumstances

involved, the question as to when a motion for

violation of Rule 11 should be served and when, if

filed, it should be decided. Ordinarily the motion

should be served promptly after the inappropriate

paper is filod, and, if delayed too long, may be

viewed as untimely. In other circumstances, it should

not be served until the other party has had a

reasonable opportunity for discovery. Given the "safe

harbor" provisions discussed below, a party cannot

delay serving its Rule 11 motion until conclusion of

the case (or judicial rejection of the offending

contention).

Rule 11 motions should not be made or threatened

for minor, inconsequential violations of the standards

prescribed by subdivision (b). They should not be

employed as a discovery device or to test the legal

sufficiency or efficacy of allegations in the

pleadings; other motions are available for those

purposes. Nor should Rule 11 motions be prepared to

emphasize the merits of a party's position, to exact

an unjust settlement, to intimidate an adversary into

withdrawing contentions that are fairly debatable, to

increase the costs of litigation, to create a conflict

of interest between attorney and client, or to seek

disclosure of matters otherwise protected by the

attorney-clitnt privilege or the' work-product

doctrine. As under the prior rule, the court may

defer its ruling (or its decision as to the identity

of the persons to be sanctioned) until final

resolution of the case in order to avoid immodiat•

conflicts of interest and to reduce the disruption

created if a disclosure of attorney-client

communications is needed to determine whether a

violation occurred or to identify the person

responsible for the violation.

The rule provides that requests for sanctions must

be made as a separate motion, i.&•, not simply

included as an additional prayer for relief contained
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in another motion. The motion for sanctions is not,

however, to be filed until at least 21 days (or such

other period as the court may set) after being served.

If, during this period, the alleged violation is

corrected, as by withdrawing (whether formally or

informally) some allegation or contention, the motion

should not be filed with the court. These provisions

are intended to provide a type of 'safe harbor"

against motions under Rule 11 in that a party will not

be subject to sanctions on the basis of another

party's motion unless, after receiving the motion, it

refuses to withdraw that position or to acknowledge

candidly that it does not currently have evidence to

support a specified allegation. Under the formar

rule, partiss were sometimes reluctant to abandon a

questionable contention lest that be viewed as

evidence of a violation of Rule 11; under the

revision, the timely withdrawal of a contention will

protect a party against a motion for sanctions.

To stress the seriousness of a motion for sanctions

and to define precisely the conduct claimed to violate

the rule, the revision provides that the 'safe harbor'

period b*qins to run only upon service of the motion.

In most cases, however, counsel should be expected to

give informal notice to the other party, whether in

person or by a telephone call or letter, of a

potential violation before proceeding to prepare and

serve a Rule 11 motion.

As under formsr Rule 11, the filinq of a motion for

sanctions is itself subject to the requiremsnts of the

rule and can lead to sanctions. However, servic• of

a cross motion under Rule 11 should rarely be needed

since under the revision the court may award to the

person who prsvails on a motion under Rule 11--whether

the movant or the target of the motion--reasonable

expenses, includinq attorney's fees, incurred in

presenting or opposing the motion.

The power of the court to act on its own initiative

is retained, but with the condition that this be done

through a show cause order. This procedure provides

the person with notice and an opportunity to respond.

The revision provides that a monetary sanction imposed

after a court-initiated show cause order be limited to

a penalty payable to the court and that it be imposed

only if the show cause order is issued before any

voluntary dismissal or an agreement of the parties to

settle the claims made by or against the litigant.

I
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Parties settlinq a case should not be subsequently

faced with an unexpected order from the court leading

to monetary sanctions that might have affected their

willingness to settls or voluntarily dismiss a case.

Since show cause orders will ordinarily be issued only

in situations that are akin to a contempt of court,

the rule does not provide a'safe harbor" to a

litigant for withdrawing a claim, defense, etc., after

a show cause order has been issued on the court's own

initiative. Such corrective action, however, should

be taken into account in deciding what sanction to

impose if, after consideration of the litigant's

response, the court concludes that a violation has

occurred.

.gubdivision (d). Rules 26(q) and 37 establish

certification standards and sanctions that apply to

discovery disclosures, requests, responses,

objections, and motions. It is appropriate that Rules

26 through 37, which are specially designed for the

discovery process, govern such documents and conduct

rather than the more general provisions of Rule 11.

Subdivision ( d) has been added to accomplish this

result.

Rule 11 is not the exclusive source for control of

improper presentations of claims, defenses, or

contentions. It doss not supplant statutes permitting

awards of attorney's fees to prevailing parties or

alter the principles governing such awards. It does

not inhibit the court in punishing for contempt, in

exercising its inherent powers, or in imposing

sanctions, awarding expenses, or directing remedial

action authorised under other rules or under 28 U.S.C.

S 1927. See Chambers v. NASCO, T U.S. (1991).

Chambers cautions, however, aqainst reZiance upon

inherent powers if appropriate sanctions can be

imposed under provisions such as Rule 11, and the

procedures specified in Rule 11--notice, opportunity

to respond, and findings--should ordinarily be

employed when imposing a sanction under the court's

inherent powers. Finally, it should be noted that

Rule 11 does not preclude a party from initiatinq an

independent action for malicious prosecution or abuse

of process.
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(7) the possibility of settlement or the use of
extrajudicial procedures to resolve the dispute;

I
I
I
I
I
I

16



APPENDIX 1-3

FED. R. CIV. P. 26(f)



22



APPENDIX I-4(a)

FED. R. CIV. P. 37



I
I
I
I

I

I
I
I
I
I
I
I
I

31

I



1,

nob

30

I
I
I
I
I

I
I
I
1

I
I
I
I
I
I
I



I
I
I
I
I

I
I
I
I
I
I
I
I
I
I
I

[Amended effective October 20, 1949; July 1, 1970; Au-

gust 1, 1980; October 1, 1981; August 1, 1987.]
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The rule is revised to reflect the change made by

Rule 26(d), preventing a party from seeking formal

discovery until after the meetinq of the parties
required by Rule 26(f).

Rule 37. lailure to Make Disclosure or Cooperate in

DiscoverTs Sanctions

1 (a) Ilotion For Order Coapellinq Disclosure or

2 Discovery. A party, upon reasonable notice to

3 other parties and all persons affected thereby,

4 may apply for an order compelling disclosure or

5 discovery as follows:

6 (1) Appropriate Court. An application

7 for an order to a party s+rp-shall be sude to

8 the court in which the action is pendinqT-.*r

9

Giggleakew. An application for an order to

a iepew*ws-Derson who is not a party shall be

made to the court in the district where the

14 discoverv is beina.

15 or is to be. taken.

16 (2) Notion.

17 cA1 If a oartv fails to make a

18 disclosura re^ired by Rule 26cat, any

19 other Party may move to com2el disclosure

20 and for aoDroDriate sanctions. The

I
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21 motion must include a certification that

22 the movant has in cood faith conferred or

23 attemipted to confer with the oartv not

24 makina the disclosure in an effort to

25 secure the disclosure without court

26 action.

27 UU If a deponent fails to answer a

28 question propounded or submitted under

29 Rules 30 or 31, or a corporation or other

30 entity fails to make a desiqnation under

31 Rule 30(b)(6) or 31(a), or a party fails

32 to answer an interroqatory submitted

33 under Rule 33, or if a party, in response

34 to a request for inspection submitted

35 under Rule 34, fails to respond that

36 inspection will be permitted as requested

37 or fails to permit inspection as

38 requested, the discovering party may move

39 for an order compelling an answer, or a

40 designation, or an order compelling

41 inspection in accordance with the

42 request. The motion must include a

43 c•rti! 1cat i^.*. that the movant has in Qood

44 faith conferred or attempted to confer

45 with the Derson or cartv failino to make
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46 the discovery in an effort to secure the

47 information or material without court

48 actioa, When takinq a deposition on oral

49 examination, the proponent of the

50 question may complete or adjourn the

51

52

53

examination before applying for an order.

54

5S

S6 (3) ivasive or Iaeosrylsta Oisclosura.

57

59

60

61

62 (4) ses and

63 AARSILM.

64 JU If the motion is qranted or if

65 the disclosure or recussted discovery is

66 provided after the motion was filsd, the

67 court shall, after 'ffordina an

68 opportunity to be heard.

69 require the party or deponent whose

70 conduct necessitated the motion or the

1
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71 party or attorney advising such conduct

72 or both of thsm to pay to the moving

73 party the reasonable expenses incurred in

74 makino the motion,

75 including attorney's fees, unless the

76 court finds that the motion was filed

77 without the movant's first makino a aood

78 faith effort to obtain the disclosure or

79 discoverv without court action, or that

80 the

81 4artv's nondiscloaure, resoonse, or

82 Qbiection was substantially justifiedt or

83 that other circuastances make an award of

84 expenses unjust.

85 csL If the motion is denied, the

86 court may enter any flrotective order

87 authorized under Rule 26(c) and shall,

88 after atfordino an opportunity 4"

89 hearing,to be heard, require the moving

90 party or the attorney sdvlslwq filing the

91 motion or both of them to pay to the

92 party or deponent who opposed the motion

93 the reasonable expenses incurred in

94 opposing the motion, includinq attorney's

95 fees, unless the court finds that the

I
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96 makinq of the motion was substantially

97 justified or that other circumstances

98 make an award of expenses unjust.

99 (Cl If the motion is granted in

100 part and denied in part, the court MAX

101 enter any crotsctive order authorized

102 under Rule 26fc1 and may. aftsr affordino

103 an omortunitv to be hsard, apportion the

104 reasonable expenses incurred in relation

105 to the motion among the parties and

106 persons in a just manner.

108 (e) BwposaMso Tailary to Disclose: False or

109 riislsadina Disclosnras ltafnsal to Admit.

110 (1^ A flartv that without substantial

111 iustification fails to disclose information

112 taauirsd by Rule 261a1 or 26is1(1) nhall not,

113 unless nuch failure is harmlsss, be osrmittsd

114 to use as evidence at a trial. at a hearina.

115 or on a motion any witness or information not

116 so disclosed. In addition to or in lijku of

117 this sanction. the court. on motion and after

118 affordina an omortunitv to be hsard, may

119 imvos• othsr aocrouriats sanctions, In

120 addition to rscuirinc flavMnt of rsasonabl•

I
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121 expenses, includina attornev's fses, caused bv

122 the failure, these sanctions may include any

123 of the actions authorized under subflaraaraDhs

124 (A), (B), and (C) of subdivision (bi(21 of

125 this rule and may include informino the iurv

126 of the failure to make the disclosure.

127 111 If a party fails to admit the

128 genuineness of any document or the truth of

129 any matter as requested under Rule 36, and if

130 the party requesting the admissions thereafter

131 proves the genuineness of the document or the

132 truth of the matter, the requesting party may

133 apply to the court for an order requiring the

134 other party to pay the reasonable sxpenses

135 incurred in makinq that proof, includinq

136 reasonable attorney's fees. The court shall

137 make the order unless it finds that (*&) the

138 request was hsld objectionable pursuant to

139 Rule 36(a), or (4$) the admission sought was

140 of no substantial importance, or (3Q) the

141 party failinq to admit had reasonable ground

142 to believe that the party might prevail on the

143 matter, or (42) there was other good reason

144 for the failure to admit.

14S (d) Failure of Party to Attead at Oaa

I
I
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116 Deposition or ierve Aaswrs to Interroqatories or

147 Respoad to Request for Zaspection. if a party or

148 an offieer, director, or aanaging agent of a

149 party or a person dasiqnated ander Rule 30(b)(6)

1S0 or 31(a) to testify on behalf of a party fails

151 (1) to appear before the officer who is to take

152 the deposition, after being served with a proper

153 notice, or (2) to serve answers or objections to

154 interrogatories submitted under Rule 33, after

1SS proper service of the interroqatories, or (3) to

156 serve a written response to a request for

1S7 inspection submitted under Rule 34, after proper

158 service of the request, the court in which the

159 action is pending on aotion may make such orders

160 in regard to the failure as are just, and among

161 others it may take any action authorized under

162 AVkparagraphs (A), (e), and (C) of subdivision

163 (b)(2) of this rule. Any motion noecifvino a

164 failure under clause t21 or r31 of this

16S subdivision nhall include a eertifieaeion that

166 the movant has in noad faith conferred or

167 attem=e to eonfer with the oartv failino to

168 nnswer or resDCnd in an effort to obtain nueh

169 answer or response without court action. In lieu

170 of any order or in addition tbareto, the court
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I

171 shall requirs the party failing to act or the

172 attorney advising that party or both to pay the

173 rsasonablt expenses, includin9 attorney's fees,

174 caused by the failure unl*ss the court finds that

175 the failure was substantially Justifisd or that

176 other circumstances ssake an award of expenses

177 unjust.

178 The failure to act dascribed in this

179 subdivision may not be excused on the ground that

180 the discovery sought is objectionable unless the

181 party failing to act has ^si-Loendinn n+otion

182 for a protective order as provided by Rule 26(c).

183 • • • •

184 (g) Failure to Participate in the rraiin9 of

185 a Discovar7 Plan. If a party or a party'•

186 attorney fails to participat• in good faith in

187 the Qevelooment and submission 4srwirog-of a

188 nzooosed discovery plan as io

189 required by Rule 26(f), the court may, after

190 opportunity for hearing, require such party or

191 attorney to pay to any other party the raasonabl•

192 a:psnsss, includinq attotoey's fees, caused by

193 the failurs.

6ubdivision ta1. This subdivision is revised to

I
I
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reflect the revision of Ru1e 26(a), requiring
disclosure of matters without a discovery request.

Pursuant to now subdivision (a) (2) (A). a party

dissatisfied with the disclosure made by an opposinq

party may under this rule move for an order to compel
disclosure. In providing for such a s+otion, the

revised rule parallels the provisions of the former

rule dealing with failures to answer particular

interrogatories. Such a motion may be needed when the

information to be disclosed miqht be helpful to the

party seeking the disclosure but not to the party

required to make the disclosure. If the party

required to make the disclosure would need the

material to support its own contentions, the more

effective enforcement of the disclosure requirement

will be to exclude the evidence not disclosed, as

provided in subdivision (c)(1) of this revised rule.

Lanquaqe is included in the new paragraph and added

to the subparagraph (s) that requires litigants to

seek to resolve discovery disputes by informal msans

before filing a motion with the court. This

requirement is based on successful experience with

similar local rules of court promulgated pursuant to

Rule 03.

The last sentence of paragraph (2) is moved into
paragraph (4).

Under revised paragraph (3), evasive or incomplete
disclosures and responses to interrogatories and
production requests are treated as failures to
disclose or respond. Intsrro9atories and requests for

production should not be read or interpreted in an
artificially restrictive or hypertechnical manner to
•void disclosure of information fairly covered by the
discovery request, and to do so is subject to
appropriate sanctions under subdivision (a).

Revised pa.saqraph t1) is divided into three

subparaqraphs for sase of reference, and in each the

phrase after opportunity for hearinq' is changed to

'aftsr affording an opportunity to be heard' to stiake

clear that the court can consider such questions on

writtsn submissiona as well as on oral bearings.

Subparagraph (A) is revised to cover the situation
where information that should have been produced

withont a aotioa to eopel is produced aftar the

I
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motion is filed but before it is brought on for

hearing. The rule also is revised to provide that a

party should not be awarded its expenses for filing a

motion that could have been avoided by conferring with

opposing counsel.

Subparagraph (C) is revised to include the

provision that formerly was contained in subdivision

(a) (2) and to include the same requirement of an

opportunity to be heard that is specified in

subparaqraphs (A) and (!).

Subdivision tel. The revision provides a self-

executing sanction for failure to make a disclosure

required by Rule 26(a), without need for a motion

under subdivision (a)(2)(A).

Paragraph (1) prevents a party from using as
evidence any witnesses or information that, without

substantial justification, has not been disclosed as
required by Rules 26(a) and 26(e)(1). This automatic

sanction provides a strong inducement for disclosure

of material that the disclosing party would exp+ct to

use as evidence, whether at a trial, at a hearing, or

on a motion, such as one under Rule 56. As disclosure

of evidence offered solely for impeacha+ent purposes is

not required under those rules, this preclusion

sanction likewise does not apply to that evidence.

Limiting the automatic sanction to violations

.without substantial justiiication,' coupled with the

exception for violations that are 'harstless,' is
needed to avoid unduly harsh penalties in a variety of

situations: e•c•, the inadvertent omission iroa+a Rule

26(a)(1)(l^ ) disclosure of the name of a potential

witness known to all partisst the failure to list as

a trial witness a person so listed by another partyl

or the lack of knowledge of a pro at litigant of the

requirenwnt to make disclosures. In the latter
situation, however, exclusion would be proper if the

requirement for disclosure had been called to the

litigant's attention by either the court or another

part

Preclusion of evidence is not an eifective
incentive to compel disclosure of information that,
being supportive of the position of the opposinq,

party , ssiqht advantaqpouslY be concealed by the

disclosinq party. Howvar, the rule provides the
court witl^ a wide range of other sanctions--such as
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declaring specifisd facts to be established,

preventing contradictory evidence, or, like spoliation

of evidence, allowing the jury to be informed of the
fact of nondisclosure--that, though not sslf-

•xscutinq, can be imposed when found to be warranted

after a hearing. The failure to identify a witness or

document in a disclosure statement would be admissiblt

under the Federal Rulas of lvidsnce under the sams
principles that allow a party's interrogatory answrs

to be offered aqainst it.

9ubdivision idi. This subdivision is revised to

require that, where a party fails to file any response

to interrogatories or a Rule 34 request, the
discovering party should informally seek to obtain

such responses bsfor• filing a motion for sanctions.

The last sentence of this subdivision is revised to

clarify that it is the psndsncy of a motion for

protective order that may be urged as an excuse for a

violation of subdivision (d). If a party's motion has

been denied, the party cannot argue that its

subsequent failure to comply would be justified. In

this connection, it should be noted that the filing of

a motion under Rule 26(c) is not self-executing--the

relief authorized under that ruls depends on obtaining

the court's order to that effect.

Subdivision fo_1. This subdivision is modified to

conform to the revision of Rule 26(f).

=uls 38. JsrT Trial of liqat

1 • • • •

2 (b) aeaaad. Any party may demand a trial by

3 jury of any issu• triable of right by a jury by

4 ju_ssrviaq npon the other parties a dsaand

S thorsfor in writing at any tt.sy after the

d oomesncosat of the actioe and not later than 10

7 ds7s after the service of tbw last pleading

• directed to such issus. and t21 filinn the demand
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TASK F NCTI^N AIRE
JUDGES'RESPQNS^S

[TOTAL NO. OF RESPONDENTS: 112]

1. Generally the current rules that govern sanctions should be:

retained in their current form: 20.5%

modified: 74.5%

repealed completely: 5.0%

2. Current sanctions rules:

a) are reasonable and work well.

Strongly agree: 8.6%

Agree: 35.2%

Disagree: 39.1%

Strongly disagree: 16.2%

Don't know: .9%

b) result in too much time and money spent on sanctions

practice.

Strongly agree:

Agree: 36.7%

Disagree: 20.2%

Strongly disagree: 3.7%

Don't know: 1.8%

C) are clearly written.

Strongly agree: 7.3%

Agree: 37 .6%

Disagree: 46.0%

Strongly disagree: 7.3%

Don't know: 1.8%
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d) are vague and ambiguous.

Strongly agree: 7.3%

Agree: 38.2%

Disagree: 38.2%

Strongly disagree: 11.-)%

Don't know: 4.5%

e) provide trial judges too much discretion.

Strongly agree: 0.0%

Agree: 11.7%

Disagree: 53.2%

Strongly disagree: 30.6%

Don't know: 4.5%

f) provide trial judges too little discretion.

Strongly agree: 20.2%

Agree: 31.2%

Disagree: 39.4%

Strongly disagree: 5.5%

Don't know: 3.7%

g) provide trial judges with the proper amount of

discretion.

Strongly agree: 6.4%

Agree: 33.0%

Disagree: 43.1%

Strongly disagree: . 13.8%

Don't know: 3.7%

2



h) encourage Rambo tactics.

Strongly agree: 28.0%

Agree: 36.9%

Disagree: 27.0%

Strongly disagree: 3.6%

Don't know: 4.5%

i) discourage Rambo tactics.

Strongly agree: 4.6%

Agree: 17.4%

Disagree: 47.7%

Strongly disagree: 22.0%

Don't know: 8.3%

3. The sanctions rules should:

a) require attorneys to confer before seeking sanctions.

Strongly agree:

Agree:

Disagree:

Strongly disagree:

Don't know:

b) require an oral hearing before imposition of

Strongly agree:

Agree:

Disagree:

Strongly disagree:

Don't know:

54.5%

38.2%

5.5%

1.8%

0.0%

sanctions.

33.3%

53.2%

9.9%

2.7%

.9%
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c) require a trial judge to state into the record
specific reasons when:

(i) imposing sanctions.

Strongly agree: 16.4%

Agree: 42.7%

Disagree: 24.6%

Strongly disagree: 13.6%

Don't know: 2.7%

(ii) deciding not to impose sanctions.

Strongly agree: 7.4%

Agree: 28.7%

Disagree: 44,4%

Strongly disagree: 16.7%

Don't know: 2.8%

d) require a trial judge to make written findings of
fact and conclusions of law when:

(i) imposing sanctions.

Strongly agree: 3.6%

Agree: 12.7%

Disagree: 44.6%

Strongly disagree: 38.2%

Don't know: .9%

(ii) deciding not to impose sanctions.

Strongly agree: 1.9%

Agree: 6.5%

Disagree: 50.9%

Strongly disagree: 39.8%

Don't know: .9%

- 4 -
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e) allow sanctions for discovery abuse only after a court

has issued an order compelling discovery, and then the

order has been violated.

Strongly agree: 10.1%

Agree: 42.2%

Disagree: 34.9%

Strongly disagree: 11.9%

Don't know: .9%

f) require alternative dispute resolution before seeking
sanctions.

Strongly agree: 4.5%

Agree: 11.8%

Disagree: 57.3%

Strongly disagree: 29.2%

Don't know: 7.2%

g) allow a judge to appoint a master to resolve any:

( i) discovery disputes.

Strongly agree:

Agree:

Disagree:

Strongly disagree:

Don't know:

( ii) sanctions issues.

Strongly agree:

Agree:

Disagree:

Strongly disagree:

Don't know:

- 5 -
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h) allow for immediate, interlocutory appeal of:

(i) any sanctions order. '

Strongly agree: 8.2%

Agree: 19.1% '

Disagree: 40.0%

Strongly disagree: 29.1%

Don't know: 3.6%

(ii) orders imposing "severe" sanctions.

Strongly agree: 16.5%

Agree: 41.3%

Disagree: 25.7%

Strongly disagree: 15.6%

Don't know: .9%

i) specify a maximum amount on permissible monetary

sanctions ( other than attorney's fees).

Strongly agree: 3.6%

Agree: 37.3%

Disagree: 42.8%

Strongly disagree: 13.6% ,

Don't know: 2.7%

J) postpone, until after a decision on the merits, any

hearing to determine whether to impose sanctions on

the lawyer or client or both, in order to avoid or

postpone a lawyer/client conflict. during pretrial

proceedings.

Strongly agree: 3.6%

Agree: 27.3%

Disagree: 45.6%

Strongly disagree: 14.5%

Don't know: 9•0%

6 001068
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k) require that, before ultimate sanctions (e.g.,

dismissal, default) are imposed, the client must

receive actual notice.

Strongly agree: 23.4%

Agree: 51.4%

Disagree: 16.2%

Strongly disagree: 5.4%

Don't know: 3.6%

1) allow a party or lawyer to avoid sanctions for

frivolous pleadings, motions, etc. by withdrawing the

pleading after receiving notice that the pleading is

frivolous.

Strongly agree: 13.896

Agree: 63.3%

Disagree: 14.7%

Strongly disagree: 4.6%

Don't know: 3.6%

m) allow sanctions, when appropriate, against:

(i) the lawyer(s) involved.

Strongly agree:

Agree:

Disagree:

Strongly disagree:

Don't know:

(ii) the lawyer's firm.

Strongly agree:

Agree:

Disagree:

Strongly disagree:

Don't know:

23.1%

52.8%

20.4%

.9%

2.8%



(iii) the parties.

Strongly agree:

Agree:

Disagree:

Strongly Disagree:

Don't know:

n) allow sanctions to deter or punish:

o)

(i) frivolous suits, pleadings, motions.

Strongly agree: 33.9%

Agree: 55.1%

Disagree: 5.5%

Strongly disagree: 1.8%

Don't know: 3.7%

( ii) discovery abuse.

Strongly agree: 36.9%

Agree: 61.3%

Disagree: .9%

Strongly disagree: 0.0%

Don't know: .9%

if a violation of the rule is found, make imposition

of sanctions:

( i) discretionary.

Strongly agree: 39.8%

Agree: 51.8%

Disagree: 6.5%

Strongly disagree: 1.9%

Don't know: 0.0%
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(ii) mandatory.

Strongly agree: 7,5%

Agree: 10.3%

Disagree: 51.4%

Strongly disagree: 30.8%

Don't know: 0.0%

P) specifically mandate professional courtesy.

Strongly agree: 43.5%

Agree: 37.2%

Disagree: 10.2%

Strongly disagree: 4.6%

Don't know: 4.6%

q) have a comments section, similar to the federal rules,
to clarify the application of the rules.

Strongly agree: 26.7%

Agree: 54.3%

Disagree: 8.6%

Strongly disagree: .9%

Don't know: 9.5%

4. With respect to Rule 166b(6), which requires identification

of an expert witness "as soon as is practical, but in no

event less than thirty (30) days" before trial except on

leave of court:

a) the "as soon as is practical" standard.

is too vague: 45.0%

is sufficiently clear: 37.0%

should be eliminated: 18.0%
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b) the rule should not contain a deadline, but should

leave the matter to be set by a pretrial order if a

party or court wants to set a deadline.

Strongly agree: 16.3%

Agree: 34.3%

Disagree: 33.3%

Strongly disagree: 15.2%

Don't know: .9%

5. With respect to Rule 215(5), which provides for the

automatic exclusion of evidence and witnesses, absent a

showing of good cause for admission, as to a party who

fails to supplement discovery responses properly, should

the rule be amended to:

a) provide more discretion for trial courts to admit such

evidence/witness.

Strongly agree:

Agree:

Disagree:

Strongly disagree:

Don't know:

b) specify what constitutes good cause to

evidence/witness.

36.11

41.7%

16.7%

5.5%

0.0%

admit such

Strongly agree: 12.2%

Agree: 44.9%

Disagree: 28.0%

Strongly disagree: 12.1%

Don't know: 2.8%

- 10 - '
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C) provide that a showing that the adverse party will not

be prejudiced by the evidence/witness constitutes good

cause for admission of the evidence/witness.

Strongly agree: 11.2%

Agree: 52.3%

Disagree: 24.3%

Strongly disagree: 9.4%

Don't know: 2.8%

d) provide that "excusable neglect" constitutes good

cause for admission of the evidence/witness.

Strongly agree: 5.6%

Agree: 25.2%

Disagree: 53.3$

Strongly disagree: 8.4%

Don't know: 7.5%

e) require the adverse party to show prejudice before the

evidence/witness is excluded.

Strongly agree: 7.5%

Agree: 42.5%

Disagree: 40.6%

Strongly disagree: 9.4%

Don't know: 0.0%

f) state expressly that a trial court may grant a

continuance as an alternative to evidence/witness

exclusion.

Strongly agree:

Agree:

Disagree:

Strongly disagree:

Don't know:
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g) permit a named party to a lawsuit to testify without

being listed in answers to interrogatories.

Strongly agree: 49,5$

Agree: 43.0%

Disagree: 4,7%

Strongly agree: 1.9%

Don't know: ,9%

h) permit attorney's fees experts to testify without
being listed in answers to interrogatories.

Strongly agree: 20.8%

Agree: 43.4%

Disagree: 26.4%

Strongly disagree: 5.6%

Don't know: 3.8%

permit a party to call as a witness any witness listed

in any other party's interrogatory responses.

Strongly agree: 28.0%

Agree: 48.6%

Disagree: 18.7%

Strongly disagree: 2.8%

Don't know: 1.9%

6. Should discovery rules be amended to adopt a new procedure,
as is now under consideration for the federal rules, that

certain discovery disclosures be automatic, including that:

I
I
I
I
I

I
I
I
I
I
I
I
I
I
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a) within a specified time ( e.g., 30 or 60 days) after

service of an answer, each party must identify each

person "likely to have information that bears

significantly on any claim or defense," identify or

produce each document "likely to bear significantly on

any claim or defense," and disclose a computation of

damages.

Strongly agree:

Agree:

Disagree:

Strongly disagree:

Don't know:

27.8%

36.1%

17.6%

10.2%

8.3%

b) by a specified date prior to trial ( e.g., 30 or 60

days), each party must

witness and produce

(including opinions;
exhibits; qualifications).

identify each
an expert
information

expected
witness
relied

trial
report
upon;

Strongly agree: 25.7%

Agree: 47.7%

Disagree: 15.6%

Strongly disagree: 6.4%

Don't know: 4.6%

7. There are too many sanctions rules; a single rule should

contain all sanctions provisions.

Strongly agree: 22.7%

Agree: 45.5%

Disagree: 20.9%

Strongly disagree: 1.8%

Don't know: 9.1%

001073
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8. Judges abuse sanctions powers:

Frequently: 3,7$

Infrequently: 52.8%

Don't know: 43.5%

9. Texas should provide an alternative accelerated docket, to

permit cases to proceed to trial quickly with a minimum of
discovery, motions, and expense.

Strongly agree: 31.1%

Agree: 42.5%

Disagree: 13.2%

Strongly disagree: 2.8%

Don't know: 10.4%

10. Years of service as a state district judge:

1-5: 40.9%

6-10: 32.7%

11-15: 13.6%

16-20: 5.5%

21-25: 5.5%

26 or more: 1.8%

COMMENTS

1. We have too many statutory schemes disguised as "rules

(e.g. TRCP 694-809) and too many rules on one subject (e.g.

TRCP 99-119). Some excision and consolidation is in order,

but sanctions are OK. Rule 13 is usable in its present

form.

I
I
I
I
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2. I would prefer the rules before the current discovery

amendments to what we have now. The discovery rules

merely cause ambush by discover rather than

substantive resolution of disputes. Too much time

spent on needless discovery. England has almost no

discovery, no lack of fairness at trial. Everything

we've done on discovery in the '80s was wrong. I

tried suits for 25 years before amendments and we had

no trouble finding out about other sides case. Only 3

rules I'd retain is (1) List people with knowledge and

(2) list testifying experts (3) discover insurance.

3. I like the new proposed federal rules. Trial by ambush

would be much better than what we have now.

4. The new federal approach (06) looks good. More discretion

to trial courts, not to impose sanctions, but to summarily

handle discovery disputes on submission - NOT HEARING. On

sanctions, rather than oral hearing, try a procedure

analogous to summary judge practice, with a reasonable

standard for appellate review after the trial. Please,

fewer hearings, not morell

5. Glad to see a comprehensive examination of the Rules.

6. Leave new rules unchanged for at least 5 years, to afford

adequate time for testing.

7. I personally like the rules to be fairly specific; if not,

some attorneys use non-specifics to feed procrastinative

tendencies.

8. It should go without saying that the reason for trials is

to discover the truth and do justice, the current rules

discourage this. A witness should be allowed to testify if

the opposition is not surprised or harmed, if he is, a

continuance should be granted. Judges need the ability to

be fair and do what is right.

9. Rather than answer all these SILLY questions, I say that a

judge ought to be allowed to fine those who could possibly

know how to answer it.

Xell out of lawyers who file frivolous lawsuits and

frivolous motions (including motions to sanction and

mo..iins to compel) on the judge's own motion. The rules

should make all lawyers afraid to file discovery motions of

any kind and "dog" type lawsuits. If this breaks and

bankrupts lawyers, so be it.
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You will never get anywhere until you decide that trial by
ambush is a good thing, as compared to full discovery,
which only serves the purpose of making lawsuits extremely
expensive and excruciatingly boring.

10. Regarding #2(e): as long as elected they are going to use
discretion.

Regarding #5(a): particularly in child custody cases -
welfare of child - best interest.

Regarding 05(f): Some attorneys do not even have the
knowledge to ask for a continuance or to withdraw
if ready.

11. These rules should apply to civil claims (exclusive if
attorneys fee) in excess of $50,000.00 and to contested
divorce matters on file over 120 days.

12. Let's quit the game playing and get back to Rule 1, or the
public will correctly perceive that the civil courts put
form over substance - a common criticism of our criminal
justice system.

13. We need to look closely at following or "adopting" Federal

Discovery and Sanction Rules.

14. Re: #10 - however, I was a family court master for 7 years
before being elected to district bench.

15. I think discovery abuse and the need for sanctions hearings
has lessened in the last year in my Court. Maybe we are
learning.

16. Regarding #4: Place burden on objecting party to show harm.

My general feeling is that we have tried to incorporate too
many rules and regulations into the sanction area and have
created a problem that was intended to be solved. No
client should have their right jeopardized because the
lawyer failed to list names of witnesses. We need some
method to deal with this other than these "automatic" rules.

As a sitting district judge, it is my firm belief that the
rules now bind and constrain the presiding judge from
effecting a fair remedy in many cases. Specifically, in

the event that a witness has not been properly identified,

there should be a procedure whereby the district judge can

determine whether or not in his opinion this omission will

prejudice one of the parties, has been deliberately done,
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or will be in any way harmful to allow this witness to
testify. For instance, when the plaintiff or defendant

himself is not allowed to testify or when a witness's

deposition has been taken months earlier is not allowed to
testify an injusticO can result that the district court

could correct if allowed to do so. On the other hand, the
court must be given the discretion to determine whether

omissions were made for a purpose and would not prejudice a
party. We cannot enact enough rules to govern every
specific situation and there has to be some discretion and
trust placed in our district judges whom we elect and if

they are not exercising that judgment properly they can be

defeated. If we are not going to give local district

judges the discretion to make these judgment calls we will
never have the ability to properly handle these situations.

As to the rule on sanctions for frivolous pleadings, etc.,

it is my general feeling that such a rule does serve a

laudable purpose. I believe that it compels all parties to

look seriously at the matters they place in our courts to

be resolved in a public forum. Since I am not that

familiar with the federal court rule, it is difficult for

me to evaluate it. I would think that drawing upon the

experience and the decisions made in federal court

certainly could be helpful. I believe that the

Transamerica decision setting out the requirements for

sanctions serves the purpose of any excessive sanctions

that may have been Imposed. I have used sanctions very few

times, but the rule needs to be in place for the proper

case.

I think the requirement of a hearing and stating into the

record reasons for the ruling is a good requirement.

Certainly if a judge cannot articulate good reason for

sanctions, they should not be imposed.

However, I hope that we do not enact a rule that ends up

like a contempt proceeding that Is basically useless by the

trial court in conducting a proper trial.

I do feel that in the egregious case the sanction should

not be levied upon the parties but on the attorney that is

guilty of such conduct.

17. As a prefatory remark, I will note that sanctions practice

appears to be different in Tarrant county than in the other

urban counties. While for a time we seemed to swim in

discovery disputes, the tide has changed somewhat. I

thought it was because lawyers felt that the practice had

gotten out of hand, but maybe It was because it became

known that Tarrant County judges were generally not very

amenable to sanctions relief.
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A few general conclusions can be stated:

1. Rule 215 sanctions. Abuse of discovery would all but
disappear if the Supreme Court would rethink the automatic
exclusion of witnesses. Automatic exclusion is currently
far and away the most frequently used predatory discovery
weapon. The previous flexible system based upon surprise
(and ultimately, abuse of discretion) worked fine.

The goals hoped to be achieved by the last round of major
rules revisions were never achieved. Instead, they
encouraged gamesmanship -- even rewarded it. Lawyers
determined that there was profit to be made in the
offensive use of sanctions motions and quit talking to one
another. Clients found that offensive use of the discovery
process wore out opponents and instructed lawyers to
zealously pursue them. In the meantime, we in the
judiciary legitimized this by "buying into" discovery
disputes. We heard them, granted relief where jnformal
resolution sufficed before and the cycle accelerated. We
actually engendered the conduct which is so widely regarded
as Rambo tactics. The tide could have been stemmed by
refusing to tolerate such nonsense.

I believe the cycle has slowed, and if the Supreme Court
would revise Rule 215 to conform with the spirit of

Transametican Natural Gas PiDeline Corp. v. Powell, 811
S.W.2d 913 (Tex. 1991) we will be far better off.

On the other hand, I have found the problem of designation
of experts "as soon as practicable" to be an easy one to
administer and decide. I would leave it alone.

2. The Rule 13 problem. Possibly the filing of

frivolous pleadings is a problem to some, but I find it
insignificant compared to the other issues to be addressed
by your committee.

3. More Importantly. Suggestions have been made to
create more procedures to facilitate discovery and require
all sorts of automatic disclosures in every case. Frankly,
the system seemed to work fine before we tried to "fix"

it. Plain old interrogatories, requests for production and

depositions are handy tools that work well.

I would like to be one voice in the cacophony imploring you

I
I
I
I

I
I
I
I
I
I
I

to seriously consider whether, besides eliminating Rule 215

problems, we really need more rules. Creating new rules

was what got us in trouble in the first place. We need

fewer rules. As it is now, a case cannot be litigated
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other than by the wealthy. The proposals mentioned in your

questionnaire presuppose that dockets are predominated by

giant product liability cases. To the contrary, they are

predominated by general negligence cases that do not need

the medicine prescribed.

In short, less is better.

18. Regarding #6. This would seem to open Pandora's box.

19. Many lawyers abuse discovery in order to delay trials and

increase fees.

20. In 3 years I have imposed sanctions only 3 times; each time

the sanction was payment of attorneys fees for the party

who was abused, and I thought the abuse was very clearcut.

21. Regarding #5(f): Agree, but H= if proponent of

evidence/witness has announced "ready".

Regarding #5(h): Strongly agree, but only if the attorney

is the Rule 8 attorney.

Regarding #9: Strongly agree if by agreement. We could

call it ADRI

22. Regarding #5g: Strongly agree. Otherwise Is ignorance.

Sanctions are consuming entirely too much time. It will

soon rival the old special issue practice for wasted time

and effort.

23. Sanctions should be used to encourage discovery or

discourage frivolous pleading; not as an alternative to

summary judgments. Training for judges in creatively and

fairly applying sanction techniques would be a great

benefit to judges and possibly provide for a forum for

exchange of techniques or tools.

24. Enforcement of these current rules seem to lead to

artificial rather than just results. Trial Judges should

be allowed considerable discretion but not so much as to

allow injustice. Management of the dockets is very

important and some acceleration by time scheduling

important.

25. With respect to #9 above (p.6) A.D.R. procedures may be

used where appropriate.



26. Discovery and sanctions have resulted in the average
person unable to afford the expense of an attorney.
If we do not curtail the time used in discovery the
public will demand it. We are now in the quagmire of
the old pleading system. Ethical lawyers are being
punished.

27. Regarding 05e: See 5c above, to put burden on offering,
non-adverse party.

28. With reference to Rule 13, I have imposed sanctions
(attorney fees) on two different occasions. On one
occasion, a local attorney filed a lawsuit that involved
the State and the attorney had to know that his client was
not entitled to the relief requested. The Attorney
General's Office had a representative at the hearing and
requested attorney fees in an amount which was less than
$200.00 = nothing like a practicing attorney would have
requested. I imposed the sanctions on both the attorney
and the client, who was also in the Courtroom.

The second time was when the attorney made a motion to set
aside a divorce decree that was approximately four years
old at the time. He wanted it set aside because of lack of
jurisdiction. The Respondent participated in the trial
with reference to custody and visitation. The attorney was
a new attorney, but was not a real young attorney. The
attorney, in my opinion, was completely in error in what he
was doing, and so was his client. The ex-wife in this case
had moved to Wisconsin approximately three years after the
divorce was granted. The attorneys for the ex-wife
requested a sanction of $5,000.00 in attorney fees. I
granted it. Because of the intervention of one of his
former law professors, the attorneys settled their claim
for $2,500.00 - which I approved. However, after reading
the bitter denunciation of the Judge in his Motion for
Rehearing, I would like to have levied a several thousand
dollar sanction in the form of a fine. This was before the
settlement was reached. Though I believed, it was
sufficient to notify the grievance committee in his
jurisdiction, I did not. I do not think the procedure
under the old rule would be appropriate.

With reference to the naming of an expert witness, maybe
the Judges should have a little more discretion when
thinking about attorney fees where an attorney intends to
call another attorney to testify to the reasonableness of
the attorney fees. I can think of one case that involved
several million dollars. A person on the payroll of the
Plaintiff attended fifteen or twenty depositions at which
all the attorneys to the lawsuit were involved. He was not



named as an expert witness, but was called as an expert

witness during the trial. I did not let the witness

testify, but I would have except it might have been an

abuse of discretion if I did.

I am sure what the Judges in the larger towns say will be a

whole lot more informative as far as stating problems with

the discovery process.

29. Regarding 03(q): Unless the rules are made clear; if they

are clear enough, comments would be unnecessary.

30. Family law cases should perhaps be treated a little

differently.

31. Trial judges need more discretion in managing pre-trial and

trial related sanctions - severe saictions should be

immediately appealable. Judge should be liable to sanction

lawyer abusing trial procedure without having to hold

lawyer in contempt of it.

32. "Transamerican" should be the standard for all sanctions -

trial court should have broad discretion with expedited

review by court of appeals.

33. Discovery rules are adequate. Appellate decisions on the

rules are sometimes "light & variable." The rules are not

impediments for the search for truth but unfortunately,

variable judicial philosophy has made them a tactical

battleground in and of themselves. Transamerica has got us

headed in the right direction.

34. We need sanctions with judicial discretion.

35. You need calm judge and some rules. With poor judge there

is temptation to multiply the rules. We need better,

reality related judicial CLS seminars.

Regarding 06(a) Or have trigger mechanism. Except by

agreement - deadline be moved back.

36. My experience in civil practice is limited as I have served

my years as an attorney as a prosecutor. Therefore my

answers are subject to change as I handle more civil cases.

37. Regarding 05h: Agree, limited to counsel of record.

38. Sanctions are needed to encourage orderly discovery and

prevent abuse or delay.



39. Regarding 03(q): Stay away from Federal Rules. They
are designed to hinder, not aid justice by making
pre-trial matters so burdensome a litigant cannot
afford to try his case on the merits.

Regarding 14b: Deadline should be more than 30 days.

Regarding 06(a): Stay away from Federal Rules. This
opinion of many that the federal rules are superior and
Texas Rules should be pattered thereafter is ludicrous.
Federal rules promote a plethora of trial by ambush because
of too many automatic pre-trial sanctions.

(1) Automatic sanctions should be done away with. (2)
Interrogatories should be reduced. (3) Certain
interrogatories should be prohibited. Suggestions: (A.)
Allow no interrogatories until after answer date. (B.)
Interrogatories must be submitted within specified time
after answer date. (C.) No Request for Admissions until
Interrogatory answer date has passed. (D.) Eliminate
interrogatory asking name of persons with knowledge of
relevant facts. (E.) No depositions allowed until
interrogatory deadline has passed. (F.) No need to
designate parties or lawyers (experts) who are to testify
as to a`torney fees unless ordered by court. (G.)
Pre-trial litigation musc decrease and lawyers have to
assume responsibility for preparing their own cases, not
pre-trial ambush.

40. Help - I have a very active trial docket; however the
imposition of sanctions has been a problem for me only once
in over seven years. Please note the geographic and
demographic make-up of my district. When discovery
problems do arise, they have a significant impact on my
docket.

41. Regarding 03(h)(ii): severe sanctions have to be clearly
defined.

Regarding 03(1): Notice from who? Court or opposing
attorney?

Regarding 13(n)(i): It doesn't seem to work in actual
practice.

42. Figure out a better way to accomplish "in camera"
inspections -- when does a judge have time to examine 100's
and sometimes 1000's of pages of documents -- put burden on
counsel.
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[TOTAL NO. OF RESPONDENTS: 1391

1. Generally the current rules that govern sanctions should

be:

retained in their current form: 9.6%

modified: 75.0%

repealed completely: 14.8%

2. Current sanctions rules:

a) are reasonable and work well.

Strongly agree: 2.2%

Agree: 15.9%

Disagree: 50.7%

Strongly disagree: 29.7%

Don't know: 1.5%

b) result in too much time and money spent on sanctions

practice.

Strongly agree: 38.3%

Agree: 36.2%

Disagree: 20.6%

Strongly disagree: 2.8%

Don't know: 2.1%

c) are clearly written.

Strongly agree: 2.2%

Agree: 16.9%

Disagree: 63.2%

Strongly disagree: 16•2%

Don't know: 1.5%
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d) are vague and ambiguous.

Strongly agree: 13.9%

Agree: 57.4%

Disagree: 26.5%

Strongly disagree: 1.5%

Don't know: .7%

e) provide trial judges too much discretion.

Strongly agree: 25.9%

Agree: 31.7%

Disagree: 31.7%

Strongly disagree: 4.3%

Don't know: 6.4%

f) provide trial judges too little discretion.

Strongly agree: 2.3%

Agree: 10.9%

Disagree: 59.1%

Strongly disagree: 21.9%

Don't know: 5.8%

g) provide trial judges with the proper amount of

discretion.

Strongly agree: 1.4%

Agree: 18.1%

Disagree: 53.6%

Strongly disagree: 18.1%

Don't know:
8.8%



h) encourage Rambo tactics.

Strongly agree:

Agree:

Disagree:

Strongly disagree:

Don't know:

i) discourage Rambo tactics.

Strongly agree:

Agree:

Disagree:

Strongly disagree:

Don't know:

3. The sanctions rules should:

a) require attorneys to confer

Strongly agree:

Agree:

Disagree:

Strongly disagree:

Don't know:

b) require an oral hearing

sanctions.

Strongly agree:

Agree:

Disagree:

Strongly disagree:

Don't know:

seeking sanctions.

51.4%

35.7%

9.4%

2.1%

1.4%

before imposition of



I

c) require a trial judge to state into the record
specific reasons when:

(i) imposing sanctions.

Strongly agree:

Agree:

Disagree:

Strongly disagree:

Don't know:

( ii) deciding not to impose sanctions.

63.6%

32.9%

2.8%

.7%

0.0%

Strongly agree: 35.5%

Agree: 32.6%

Disagree: 26.2%

Strongly disagree: 5.0%

Don't know: .7%

d) require a trial judge to make written findings of

fact and conclusions of law when:

( i) imposinq sanctions.

Strongly agree: 45.0%

Agree: 22.1%

Disagree: 26.4%

Strongly disagree: 4.4%

Don't know: 2.1%

( ii) deciding not to impose sanctions.

Strongly agree: 17.3%

Agree: 23.7%

Disagree: 40.3%

Strongly disagree: 16.5

Don't know: 2.2%

4
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e) allow sanctions for discovery abuse

court has issued an order compelling

then the order has been violated.

Strongly agree:

Agree:

Disagree:

Strongly disagree:

Don't know:

f) require alternative dispute resolution
sanctions.

only after a

discovery, and

35.5%

29.8%

21.3%

11.3%

2.1$

betore seeking

Strongly agree: 7.6%

Agree: 14.5%

Disagree: 40.5%

Strongly disagree: 25.9%

Don't know: 11.5%

g) allow a judge to appoint a master to resolve any:

( i) discovery disputes.

Strongly agree: 17.0%

Agree: 41.8%

Disagree: 24.8%

Strongly disagree: 13.6%

Don't know: 2.8%

( fi) sanctions issues.

Strongly agree:

Agree:

Disagree:

Strongly disagree:

Don't know:

- 5 -
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h) allow for immediate, interlocutory appeal of:

i

7)

(i) any sanctions order.

Strongly agree: 20.7%

Agree: 29.8%

Disagree: 34.0%

Strongly disagree: 12.0%

Don't know: 3.5%

(ii) orders imposing "severe" sanctions.

Strongly agree: 45.0%

Agree: 35.0%

Disagree: 12•1%

Strongly disagree: 5.0%.

Don't know: 2.9%

specify a maximum amount on permissible monetary

sanctions (other than attorney's fees).

Strongly agree: 15.7%

Agree: 37.9%

Disagree: 28.6%

Strongly disagree: 8.6%

Don't know: 9.2%

postpone, until after a decision on the merits, any

hearing to determine whether to impose sanctions on

the lawyer or client or both, in order to avoid or

postpone a lawyer/client conflict during pretrial

proceedings.

Strongly agree: 17.7%

Agree: 26.2%

Disagree: 38.3%

Strongly disagree:
12.1%

Don't know:
5.7%



' k) require that, before ultimate sanctions (e.g.,

dismissal, default) are imposed, the client must

receive actual notice.

I
I
I
I
I
I
I
I
I
I
I
I

I
I
I
I

Strongly agree: 40.1%

Agree: 45.8%

Disagree: 9.9%

Strongly disagree: 1.4%

Don't know: 2.8%

1) allow a party or lawyer to avoid sanctions for

frivolous pleadings, motions, etc. by withdrawing the
pleading after receiving notice that the pleading is

frivolous.

Strongly agree: 25.0%

Agree: 46.4%

Disagree: 17.1%

Strongly disagree: 7.9%

Don't know: 3.6%

m) allow sanctions, when appropriate, against:

(i) the lawyer(s) involved.

Strongly agree:

Agree:

Disagree:

Strongly disagree:

Don't know:

(fi) the lawyer's firm.

Strongly agree:

Agree:

Disagree:

Strongly disagree:

Don't know:

7

.7%
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(iii) the parties..

Strongly agree:

Agree:

Disagree:

Strongly Disagree:

Don't know:

n) allow sanctions to deter or punish:

(i) frivolous suits, pleadings, motions.

Strongly agree:

Agree:

Disagree:

Strongly disagree:

Don't know:

(ii) discovery abuse.

Strongly agree:

Agree:

Disagree:

Strongly disagree:

Don't know:

o) if a violation of the rule is found,

of sanctions:

( i) discretionary.

Strongly agree:

Agree:

Disagree:

Strongly disagree:

Don't know:

8

make

2.2%

1.5%

0.0%

imposition

I
I
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I
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(ii) mandatory.

Strongly agree: 6.6%

Agree: 19.1%

Disagree: 44.9%

Strongly disagree: 27.2%

Don't know: 2.2%

p) specifically mandate professional courtesy.

Strongly agree: 29.9%

Agree: 37.3%

Disagree: 18.7%

Strongly disagree: 9.7%

Don't know: 4.4%

q) have a comments section, similar to the federal

rules, to clarify the application of the rules.

Strongly agree:

Agree:

Disagree:

Strongly disagree:

Don't know:

4. With respect to Rule 166b(6), which requires

identification of an expert witness "as soon as is

practical, but in no event less than thirty (30) days"

before trial except on leave of court:

a) the "as soon as is practical" standard

(i) is too vague: 53.5%

(ii) is sufficiently clear: 22.5%

(iii) should be eliminated: 24.0%

9
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b) the rule should not contain a deadline, but should

leave the matter to be set by a pretrial order if a

party or court wants to set a deadline

Strongly agree: 19.7%

Agree: 37.1%

Disagree: 25.8%

Strongly disagree: 14.4%

Don't know: 3.0%

5. With respect to Rule 215(5), which provides for the

automatic exclusion of evidence and witnesses, absent a

showing of good cause for admission, as to a party who

fails to supplement discovery responses properly --

Should the rule be amended to:

a) provide more discretion for trial courts to admit

such evidence/witness

Strongly agree: 24.3%

Agree: -33.3%

Disagree: 22.2%

Strongly disagree: 16.7%

Don't know: 3.5%

b) specify what constitutes good cause to admit such

evidence/witness

Strongly agree: 24.4%

Agree: 47.5%

Disagree: 20.9%

Strongly disagree: 4.3%

Don't know: 2.9%



C) provide that a showing that the adverse party will

not be prejudiced by the evidence/witness constitutes

good cause for admission of the evidence/witness

Strongly agree:

Agree:

Disagree:

Strongly disagree:

Don't know:

d) provide that "excusable

cause for admission of the

Strongly agree:

Agree:

Disagree:

Strongly disagree:

Don't know:

neglect" constitutes good

evidence/witness

e) require the adverse party to show

the evidence/witness is excluded

Strongly agree:

Agree:

Disagree:

Strongly disagree:

Don't know:

f) state expressly that a trial

continuance as an alternative

exclusion

Strongly agree:

Agree:

Disagree:

Strongly disagree:

Don't know:

10.0%

30.7%

37.9%

12.9%

8.5%

prejudice before

14.0%

32.6%

34.1%

15.6%

3 .7%

court may grant a

to evidence/witness
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g) permit a named party to a lawsuit to testify without

being listed in answers to interrogatories

Strongly agree: 47.9%

Agree: 37.9%

Disagree: 7.8%

strongly disagree: 6.4%

Don't know: 0.0%

h) permit attorney's fees experts to testify without
being listed in answers to interrogatories

Strongly agree: 27.3%

Agree: 31.7%

Disagree: 28.1%

Strongly disagree: 10.8%

Don't know: 2.1%

i) permit a party to call as a witness any witness

listed in any other party's interrogatory responses

Strongly agree: 38.9%

Agree: 41.7%

Disagree: 12.9%

Strongly disagree: 6.5%

Don't know: 0.0%

6. Should discovery rules be amended to adopt a new

procedure, as is now under consideration for the federal

rules, that certain discovery disclosures be automatic,

including:

I
I
I
I

I
I
I
I
I
I
I
I
I
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a) within a specified time ( e.g., 30 or 60 days) after

service of an answer, each party. must identify each

person "likely to have information that bears

significantly on any claim or defense," identify or

produce each document "likely to bear significantly

on any claim or defense," disclose a computation of

damages

Strongly agree: 21.7%

Agree: 21.7%

Disagree: 24.0%

Strongly disagree: 29.0%

Don't know: 3.6%

b) by a specified date prior to trial ( e.g., 30 or 60

days), each party must identify each expected trial

witness and produce an expert witness report

(opinions; information relied upon; exhibits;

qualifications)

Strongly agree: 19.3%

Agree: 31.1%

Disagree: 21.5%

Strongly disagree: 26.7%

Don't know: 1.4%

7. There are too many sanctions rules; a single rule should

contain all sanctions provisions.

Strongly agree: 30.6%

Agree: 45.5%

Disagree: 13.4%

Strongly disagree: 3.0%

Don't know: 7.5%



I

8. Judges abuse sanctions powers:

Frequently: 36.7%

Infrequently: 41.0%

Don't know: 22.3%

9. Texas should provide an alternative accelerated docket,
to permit cases to proceed to trial quickly with a
minimum of discovery, motions, and expense.

Strongly agree: 30.6%

Agree: 40.3%

Disagree: 11.2%

Strongly disagree: 6.7%

Don't know: 11.2%

10. Size of your firm:

1-2: 32.6%

3-5: 14.5%

6-10: 11.6%

11-20: 6.5%

21-50: 14.5%

More than 50: 20.3%

11. Primary area of your litigation practice:

general litigation: 22.0%

commercial litigation: 31.6%

family law: 8.9%

personal injury - plaintiffs: 21.4%

personal injury - defense: 12.5%

other: 3.6%

1

I

- 14 -
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12. Years of practice:

1-5: 22.4%

6-10: 17.4%

11-15:

16-20: 16.7%

21-25: 14.5%

26 or more:

COMMENTS:

1. Sanctions too frequently imposed, too harsh. Should not

be imposed (exclusion of testimony, striking pleadings,

dismissal) except after oral hearing and order and

violation of order. With regard to witnesses, we've gone

past the point of notice to having to cross T's and dot

i's. If party attempting to secrete witness, then

motion, oral hearing and order before sanctions.

2. The major metropolitan areas need a Special Naster, who

is we11-versed in curren't discovery laws, to whom all

discovery disputes CM be referred by the trial judge.

3. Regarding 04 - Experts: = "practical" to disclose

until fact witnesses upon whose testimony the expert may

base his/her opinion have been deposed.

4. My primary complaint with regard to the utilization of

sanctions by attorneys and trial courts arises from my

perception that sanctions or the threat thereof are

frequently used (1) to coerce discovery and (2) to

recover attorney's fees (where they otherwise might not

be recoverable), rather than punish actual wrongdoing.

5. we have markedly different perspectives on sanctions

practice. I believe that Rambo litigation has not

abated, although it may now be practiced in a more

sophisticated manner. For example, instead of blanket

objections to document requests, there are blanket

productions where masses of uncalled for documents are

produced, but "smoking gun" materials are buried or

omitted. Based on my eight years of practice in

commercial litigation in Dallas, I am convinced that
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strong sanctions, applied more vigorously, are
warranted. No doubt, some streamlining and consolidation
of the Rules would be helpful. I disagree with views you
have expressed in the Texas Lawyer, however, suggesting
that sanctions are too often imposed. My experience has
been that trial courts impose sanctions infrequently, and

then with undue reluctance. Commercial litigation is a

high-stakes business, and many lawyers will be dissuaded
from improper conduct they perceive as giving them an
edge only when and if sanctions are imposed and
publicized. Placing excessive restraint on the
discretion of trial judges is not the way to go.

6. The "Rambo" lawyers whom the present system of sanctions

was designed to police are the very ones who have

mastered techniques to abuse the system and win their

cases through sanctions abuse without a trial on the

merits. Certain state district judges seem to enjoy

these technical games and gymnastics and take every

opportunity to get a case off of their trial dockets by

striking pleadings or pressuring one side to accept an

unfair settlement over discovery matters that are trivial

compared to the right to a trial by jury.

The ultimate sanction of striking pleadings and the
sanction of ordering that one side cannot put on
witnesses nor cross examine witnesses should only be

allowed when there has been total non-compliance with

discovery requests for a period of at least six months,
with no reasonable explanation.

Certain courts are too obsessed with bringing cases to

trial within six months of filing regardless of the

complexity of the case and the number of parties. Most

multi-party cases can't be prepared and discovery

completed that quickly. If all parties agree that

discovery is not complete and that they want a

continuance, the Judge should not have the right to

dictate when the parties' case will be tried unless the

case is over one year old and other continuances have

been granted.

The present state of discovery and pre-trial procedure is

far too expensive on clients. Most litigants would be

hetter off if the present rules of discovery were

scrapped, and they could just get their lawyer and

witnesses and to go court for trial.

001100



7. Our_ judiciary has allowed advocates to take over the

system. Fairness, impartiality and justice are being

sacrificed in the name of legal gamesmanship. It is a

sad commentary upon our profession to be required to

debate the necessity of sanctions. However, they are

necessary. They are the tools by which an impartial

judiciary should take control of the process and restore

litigation to a search for truth and justice.

The concept embodied in question 6 of the questionnaire

is more than a mere procedural device. It is the central

theme of the reason for discovery. That is, both sides

should be required to disclose the facts under evidence.

Advocacy is the art of presenting those facts. Today,

advocacy has become the art of obturation, one-upsmanship

and even trickery. Little wonder that the public holds

our profession and our system in such low esteem.

8. Too many cases are decided based on sanctions. Judges

use sanctions to "hometown" attorneys and clients from

other cities. We need changes.

9. Regarding #3 - This is only effective if judges enforce.

Regarding #9 - Unavailable where parties disagree.

Already in effect where parties agree.

These are answered based on what I think shduld be done,

not what I think g= be done.

10. Regarding #6a - No more hide the ball - let's be frank

and settle or try it.

11. I have witnessed the evolution of "Trial by Ambush" to

"Ambush by Discovery".

When plaintiffs and defendants are excluded from

testifying at their own trials because their attorneys

failed to list them as witnesses, something is wrong with

the system.

When attorneys representing either the plaintiff or the

defendant are not allowed to testify because they weren't

listed as expert witness when the party had asked for

attorney's fees, something is wrong with the system.

When the main purpose of the system seems to be

utilization of sanctions to prevent fair trials,

something is wrong with the system.



I know of a divorce trial wherein the husband's attorney
was successful in keeping the wife from testifying as to

the value of their community home because her attorney

had not listed her as an "EXPERT" witness and the
husband's attorney successfully argued to the court that

while a party could testify as to the value of the

property owned by them that she was testifying as an

expert witness and since she hadn't been listed as an

expert witness that she shouldn't be allowed to testify..

The trial judge agreed and refused to let the wife
testify as to the value of the parties' community

property home.

When this happens, something is wrong with the system.

There should be an amendment to the rules that if an

individual is listed as an expert witness, the fact that

the individual is listed as an expert should also have

the effect of also listing that person as a fact witness

without separately having to so list that "expert".

I have heard of an instance where the wife's attorney was

listed as an expert witness and not as a fact witness and

at the trial the attorney for the husband successfully

argued that while the wife's attorney could be allowed to

testify as to the value of attorney's fees in general

that he should not be allowed to testify as to what he

had done as regards his representation of the wife in the

case because those were "facts" and he hadn't been listed

as a fact witness.

When rulings like this are made, something is wrong with

the system. ,

We attorneys are rapidly getting into the same "trap"

that the physicians find themselves.

Physicians many times order what some might think are

"unnecessary" tests to protect the physician. In other

words, these physicians are, by the system, required to

practice DEFENSIVE MEDICINE.

We attorneys, even in a simple divorce, find ourselves

practicing DEFENSIVE LAW by sending out a set of

interrogatories; a request for production; taking

depositions; etc.; when in many instances this discovery

is probably not required. But if the attorney's client

comes back at a later date against the attorney and says

that he or she was not adequately represented because all

possible discovery was not done, the attorney's in the

"trap".
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As a result the middle class many times is being denied
competent representation because the middle class cannot

afford the competent representation.

The rules should be amended to provide, among other

things:

1. that all witnesses must be named more than 30 days

before the date of trial and if a witness is not named

more than 30 days from the trial of the matter, the

witness may still be allowed to testify unless the other

party can show "surprise" and if the other party can show

"surprise", then the case will be continued by the Court

for a reasonable time and all expenses associated with

this "late designatjon" shall be borne by the party not

timely designating the witness or witnesses.

2. that "death penalty" sanctions only be granted when

they involve a direct violation of a direct order of the

Court and then only if there is no other reasonable

sanction that might be imposed.

Cases where a party knows of the existence of the other

party's expert more than 30 days before the trial of the

matter; knows that this expert will or probably will

testify; takes the expert's deposition; and, objects to

this expert testifying because the opposing party failed

to list this expert in their answers to interrogatories

and the objection is sustained, the system needs to be

changed.

I am aware of an attorney In this area who prides himself

on the fact that as soon as the other party answers (if

the other party is the defendant) or as soon as he

answers (if the other party is the plaintiff) the

attorney sends over a set of Interrogatories asking only

two questions -- one as to any fact witnesses and one as

to any expert witnesses.

Since these interrogatories are asked so early, the usual

answer is "has not been determined" or "will supplement".

The attorney referred to above many times does not send a

second set of interrogatories and/or If he does send a

second set of interrogatories then he doesn't in any way

refer to fact witnesses and/or expert witnesses but

rather he asks other very complicated Interrogatories and

then concentrates all of his efforts on this set of

interrogatories and never mentions his first set of

interrogatories.
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As a result, many times the opposing attorney forgets to
supplement his answers to the "first set" of
interrogatories.

Then, at the trial of the matter, when the opposing party

attempts to put on his first witness, the attorney that

sent this first set of interrogatories stands up and says

that witness was not listed in the opposing party's

answers to interrogatories and therefore should not be

allowed to testify.

Therefore, in family law cases, sometimes this attorney
is successful in keeping the other party from testifying;
from keeping the other party's attorney from testifying

either for attorney's fees and/or against attorney's's

fees; court appointed psychologists from testifying if

the testimony is unfavorable to the sending attorney; etc.

When this happens, something is wrong with the system.

When things of this nature are pointed out to the
attorneys doing these things, the usual response is
either "this is an adversarial system and I need to
protect my client" or "if I did go ahead and let him

testify, I'd probably end up getting sued".

When this happens, something is wrong with the system.

The current system replaced a bad system with a worse
system.

One of the prime examples of the problems with the

present system are when an attorney receives

interrogatories containing what he believes are

objectionable interrogatories; the receiving attorney

files objections to the interrogatories and asks for

sanctions against the sending attorney for asking these

objectionable questions; the sending attorney then files

a motion asking for sanctions against the receiving

attorney because of the receiving attorney's "frivolous"

objections; and, then the receiving attorney files a

motion asking for sanctions against the sending attorney

for filing a"frivolous" motion for sanctions against the

receiving attorney.

As 'a trial attorney who operated both under the prior

"discovery" system and under the current "discovery"

system, the "prior" system, for all of its defects, was

better than the current system.
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Many of the discovery rules seem to have been designed to
combat "RAMBO" tactics in "MEGA-CASES" and are not
appropriate to the 99+% of the other cases filed in this

state.

There might be two sets of rules for cases in this state
-- one for "non complex" cases and one for "complex"
cases. To designate a case as a complex case, any party

to the litigation could make application to the Court to

designate the case as a"complex" case and the Court

could then either designate the case as a "complex" case

or refuse to designate the case as a"complex" case.

If the case were designated as a complex case, then one
set of "very strict" rules would apply; while if the case

was = designated as a"complex" case, then a much more

liberal set of rules would apply.

The present discovery rules are the perfect example of

what happens when one uses a sledge hammer to kill a

mosquito.

12. Here are three opinions that make absolutely no sense.

The defense lawyers in this dog bite case have charged

their client over $50,000.00 to defend the case. My

litigation expenses exceeded $6,000.00 and my time was

over three hundred hours. The Court of Appeals lied and

misstated the law.

In the case Powers vs. Palacios, found at 771 S.W.2d 716

(Tex.App. -- Corpus Christi, 1989, writ denied), the

trial court sanctioned my client and I for bringing a

frivolous lawsuit when a pit bull kept and harbored at

Mr. Palacios' residence escaped and attacked my client,

who was delivering mail in the neighborhood, amputating a

good portion of her right index finger.

Shortly after defense counsel filed an answer to the

lawsuit I contacted him to schedule the deposition of his

client. Upon counsel's representation that he was "too

busy" for the next two months, I agreed to take his

client's deposition on a Monday, at 9:30 a.m. which was

some 59 days later. A few weeks later, the defense

lawyer filed a Motion for Summary Judgment, attaching to

it his client's affidavit and scheduling the Summary

Judgment hearing for 9:15 a.m. -- fifteen minutes before

the time he agreed his client's deposition should be

taken.
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I then rescheduled the deposition for two weeks before

the time that the Motion for Summary Judgment was

scheduled; however, the trial court quashed the

deposition and ordered it be taken fifteen minutes after

the Summary Judgment hearing. Thereafter, I requested

the trial court reschedule the Summary Judgment hearing,

but such motion was denied. In complete frustration, I

filed a non-suit four days before the Summary Judgment

Motion was to be heard, which under the rules and case

law is perfectly permissible.

I unfortunately believed that I owed to the trial court

the courtesy of appearing for the now moot summary

judgment hearing to inform the court that a non-suit had

been filed four days previous. However, without notice

and without offering any testimony whatsoever the defense

lawyer asked for $4,500.00 in attorney's fees as

sanctions for bringing a frivolous lawsuit. The court,

after not asking one question regarding the law or facts

of the case summarily imposed a $2,500.00 sanction under

the guise of utilizing Texas Practice and Remedy's Code

9.012. Fortunately, the legislature provided procedural

protections for such arbitrary abuses, however, these

procedural protections were ignored by the trial court.

Specifically, the trial court must recite specific

findings of good cause in its order and the trial court

must allow a party ninety days In which to either amend

the pleading or withdraw it. Neither of those rights

were afforded the litigant in this case.

on appeal the appellate court, although finding error,

misstated the record and wrote that the ninety day

requirement was waived (in fact, there was a full blown

hearing on the issue), and that the trial court's failure

to state good cause In its ruling as mandated by

Tex.R.Civ.P. 13 was not harmful. The appellate court

wrote the trial court "clearly held" the lawsuit

frivolous, but the trial court did no such thing. And,

even though the trial court did no such thing and even

though the appellate court did not review any of the

evidence, the Court of Appeals rubber-stamped the trial

court's actions. In fact, we filed an affidavit with the

trial court of a neighbor who testified the pit bull

"T 3o-By-Four" was always kept at Palacios' house and had

terrorized the neighborhood for years.

Even more significant, we assigned as error in the

appellate court both legal and factual insufficiency of

evidence points of error, but the appellate court did not

review the evidence and also ignored these points of

error. Thereafter, the Supreme Court decided not to

address these significant issues brought to it.

I
I
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Ironically, the case was refiled and tried to a jury.

After the close of evidence the trial court overruled the

defendant's motions for a directed verdict based on no

evidence on the theories of negligence, negligence per

se, strict liability and gross negligence. Although, the

jury returned a defense verdict, the case again went into

the appellate court which affirmed the trial court. This

time however, the appellate court was forced into

reciting the underlying facts of the case. We finally

got the attention of the Texas Supreme Court and it

reversed the trial court and remanded for a new trial.

However, given that the Supreme Court says one things,

the harsh reality of the practice of law in Texas is that

you can get away with, and even be rewarded for, abusive

litigation tactics because the current rules reward

unethical conduct. Basically, under the current rules it

is an "anything goes" approach to litigation, and under

the "abuse of discretion" standard that appellate courts

so love to use, I have learned that these rules are

unfairly used for unjust results.

Do the rules encourage abusive litigation? No question

about it. Do the rules need to be revised to avoid the

kind of horrible results that occurred in the Powers'

case? Absolutely!

13. As you can no doubt tell, I take a dim view of Rule 215,

in particular. I recently for the first time in 45 years

of law practice found myself before a judge who knew

neither the law or rules of evidence. I ended up with a

mistrial and a "contempt of Court" fine .of $2,500.00,

which the Judge then tried to change to a"sanctions"

order. I ultimately ended up with a sanction of some

$33,000.00, which was utterly ridiculous. Both were set

aside, but only after I had to employ other counsel to

represent me.

There was no question but the "sanctions" order created a

conflict of interest with my client. I had to use a case

out of Houston, which I see has now been overturned to

even allow my client to testify. The real problem was

that plaintiff had sued the wrong defendant which the

Court refused to recognize.

I successfully practiced law for many years before

sanctions appeared. Not often do I agree with former

Justice Kilgarlin, but I certainly agreed with his recent

article in the Texas Bar Journal concerning Rule 215,

sanctions.
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Our Courts today are cluttered with motions relating to
discovery, and there are more Writs of Mandamus being
filed now per year :hat were probably filed in my first
40 years of law practice.

I used to investigate a law suit, perhaps take one or two
depositions and go to trial; and dispose of the entire
matter in two to three months. Now even a mildly
contested law suit may take a year or more with numerous
unnecessary court appearances to resolve pre-trial
problems.

Further, too many trial Judges become advocates on one
side or the other. To give such a Judge the further
power of sanctions violates every concept of justice in
our courts.

As to "frivolous" law suits, I believe a jury should be
allowed to make that determination not a judge who wishes
to clear his docket.

All a dismissal of a so-called "frivolous" law suit does
is cause an appeal which further burdens the appellate
courts.

In today's environment in our Courts some of the most
notable constitutional law cases would probably be
dismissed as "frivolous".

14. The task force has discussed the conflict inherent in a
motion for sanctions against both a lawyer and the
lawyer's client.

The Second Circuit recently clearly recognized the
conflict, in Healey v. Chelsea Resources, 947 F.2d 611,

623 (2nd Cir. 1991): "A potential for conflict is

inherent in a sanctions motion that is directed against

both a client and a lawyer, even when, as here, the two
agree that an action was fully warranted in fact and law."

I suggest our Texas rule should follow the Second Circuit
and provide that whenever a motion seeks sanctions
against both lawyer and client the motion shall not be
hard until decision on the merits has been rendered and
the client has had opportunity to secure independent
counsel to represent him in opposing the motion.
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Christi October 3, 1991, n.w.h.). ( 000696-701)

38. American Bar Association Standards and Guidelines for

Practice under Rule 11 of the Federal Rules of Civil

Procedure, 121 F.R.D. 101 (1988). (000702-731)



39. Amended Bibliography of sanctions articles, annotations and

books. (000732-744)

40. Bill Burton's memo re Dean John Sutton's proposed changes re

TRCP 11 and re new rule concerning disqualification of

lawyers. (000745-747)

41. October 29, 1991 letter from Judge Brister enclosing a

revised version of his original draft of Rule 215.

(000748-749)

42. October 30, 1991 letter from Luke Soules enclosing a letter

from James Kronzer regarding proposed changes to TRCP 166b.

(000750-751)

43. October 28, 1991 letter from Professor John Sutton enclosing

a Georgia Supreme Court opinion, Yost v. Torok. (000752-755)

44. October 1991 Texas Bar Journal article entitled "The Least

Severe Sanction Adequate: Reversing the Trend in Rule 11

Sanctions," by Judge Sam D. Johnson, Byron C. Keeling, and

Thomas M. Contois. (000756-763)
/I

45. California Rule's of Procedure on sanctioris for discovery

misuse received from David Nagle. (000764)

46. October 25, 1991 letter from Byron Keeling enclosing a draft

article for Baylor Law Review, entitled "The Proposed

Amendments to Rule 11: Urgent Problems and Suggested

Solutions," by Judge Sam D. Johnson, Thomas M. Contois, and

Byron C. Keeling. (000765-815)

47. Pages 3 thru 6 and 18 thru 20 of the amici curiae brief in

Chrysler Corboration v. The Honorable Robert Blackmon, now

pending in the Texas Supreme Court. (000816-823)

48. November 13, 1991 letter from Byron C. Keeling enclosing the

memorandum regarding the nature of sanctions in Robeson

Defense Committee v. Britt. (000824-864)

49. November 19, 1991 letter from Beth Crabb enclosing

"Bench-Bar Proposal to Revise Civil Procedure Rule 11," 137

F.R.D. 159. (000865-881)

50. November 19, 1991 memo from Dudley Page McClellan entitled

"The applicability against the State of Texas.and its

agencies of sanctions under the Texas Rules of Civil

Procedure." (000882-897)

51. October 28, 1991 Texas Lawyer article entitled "Celebrating

-- and Helping Repair -- the Texas Rules of Civil Procedure"

by Alex Wilson Albright. ( 000898)

4



52. Recent decisions: Service Lloyds Insurance Company vs.

Harbison; Mossler vs. Shields; Felderhoff vs. Knauf, et al ;

KoepD vs. Utica Mutual Insurance Company; Welex V. Broom;

General Electric Credit Corporation v. Midland Central

Appraiser District; Owens-Corning Fiberglas v. Caldwell; and

O'Connell v. The Home Insurance Company, dealing with the

issue of whether a sanctions award was within the coverage

of a legal malpractice insurance policy. (000899-923)

53. Missouri decision concerning malpractice insurance coverage

for Rule 11 sanctions. (000924-926)

54. Rule 215 draft modifying slightly Judge Brister's draft.

(000927-930)

55. Letter from Chuck Herring to Task Force and Advisory

Committee Members enclosing items 41 through 54 above.

(000931-933)

56. December 17, 1991 letter from Judge Bruce Auld enclosing

supplemental comments to his questionnaire response.

(000934-935)

57. December 19, 1991 letter from Judge Jack Carter enclosing

additional comments to his questionnaire response.

(000936-937)

58. December 19, 1991 letter from Judge Kenneth A. Douglas

enclosing additional comments to his questionnaire response.

(000938-939)

59. December 9, 1991 Texas Lawyer Commentary: "Rambo Judges

Undermine the Court System." (000940)

60. December 17, 1991 letter from D. Bradley Kizzia enclosing

additional comments to his questionnaire response. (000943)

61. December 18, 1991 letter from Leonard A. Hirsch enclosing

additional comments to his questionnaire response.

(000944-945)

62. Revised draft of Rule 13, which addresses some (though not

all) of the points discussed at our last meeting.

(000941-942);

63. Revised version of Rule 215 (000946-949).

64. Letter from Chuck Herring to Task Force and Advisory

Committee Members enclosing items 56 through 63 above.

(000950-951)



65. December 24, 1991 letter from Bradford M. Condit containing

additional comments to his questionnaire response and

sanctions related cases. (000952-975)

66. Comments from Judge William R. Powell of Houston regarding

rules 13 and 215. (000976)

67. January 2, 1992 letter from John L. Bates enclosing

additional comments to his questionnaire response.

(000977-978)

68. January 2, 1992 letter from Dewey J. Gonsoulin regarding a

recent publication entitled "Judicial Sanctions" published

by the Defense Research Institute. (000979)

69. January 6, 1992 letter from Professor John F. Sutton

regarding a recent Second Circuit decision recognizing the

conflict potential inherent in a motion for sanctions.

(000980)

70. Letter from Chuck Herring to Task Force and Advisory

Committee Members enclosing items 65 through 69 above.

(000981)

71. 12/19/91 note from Lisa Bagley with her comments on

sanctions. ( 000982)

72. 12/30/91 letter from W. Ted Minick containing comments

regarding the sanctions questionnaire. ( 000983)

73. 01/15/92 letter from Alan B. Rich enclosing his article

entitled "Certified Pleadings: Interpreting Texas Rule 13

in Light of Federal Rule 11," 11 REV. LITIGATION 59 (1991).

(000984-1009)

74. 01/17/92 letter from James R. Bass containing comments

regarding the sanctions questionnaire. (001010-1014)

75. 01/27/92 letter from Stephen R. Marsh enclosing the opinion

in McCoy v. Knowles, an 8/91 report from the President's

Council on Competitiveness: "Agenda for Civil Justice

Reform in America," and a draft proposal or Rule 215.

(001016-1028, 001058-1062)

76. National Union Fire Ins. Co. v. Wyar, No. 01-90-01054-CV

(Tex. App. -- Galveston 11/21/91). (001029-1040)

77. Healey v. Chelsea Resources Ltd., 947 F.2d 611 (2nd Cir.

1991). (001041-1057)

78. Sanctions Questionnaire: Compilation of Judges' Responses.

(001063-1084)



79. Sanctions Questionnaire: Compilation of Attorneys'

Responses. ( 001085-1108)

80. Letter from Bill Burton enclosing a rough draft of proposed

Rule 12A, as suggested by Dean John F. Sutton, Jr.

(001109-1116)

81. Letter from Chuck Herring to Task Force and Advisory

Committee Members enclosing items 71 through 80 above.

(001117-1118)

82. Stephen Marsh transmittal of a page from O'Connor's Texas

Rules regarding automatic exclusion. (001118A)

83. 1991 DRI publication entitled "Judicial Sanctions."

(001119-1160)

84. Revised version of a draft of Rule 13. (001161-1162)

85. Revised version of a draft of Rule 166d (formerly Rule 215).

(001163-1168)

86. Draft of "Notice to Client" language (001169)

87. Draft of "Duty to Supplement" language. (001170)

88. March 6, 1992 memorandum from Mary Wolf regarding sanctions

for bringing fictitious suit under Rule 13. (001171-1173)

89. Several relevant opinions: Javor v. Dellinger. 3 Cal.

Rptr.2d 662 (Cal. App. 1992); Maritrans GP Inc. v. Pepper,

Hamilton & Scheetz, 602 A.2d 1277 (Pa. 1992); Iassiter v.

Shavor, 824 S.W.2d 667 (Tex. App. -- Dallas 1992, no writ);

Bloom v. Graham, 825 S.W.2d 244 (Tex. App. -- Fort Worth

1992, writ denied); Rogers v. Stell, 828 S.W.2d 115 (Tex.

App. -- Dallas 1992, no writ); Glass v. Glass, 826 S.W.2d

683 (Tex. App. -- Texarkana 1992, no writ); Shell Western E

& P. Inc. v. Partida. 823 S.W.2d 400 (Tex. App. -- Corpus

Christi 1992, no writ); Willy v. Coastal Corporation, 112 S.

Ct. 1076 (1992), reh'Q denied, 112 S. Ct. 2001 (1992);

Baylor Medical Plaza Services Corp. v. Kidd No. 6-91-057-

CV, 1992 WL 59438 (Tex. App. -- Texarkana 1992, n.w.h.);

Koslow's v. Mackie, 796 S.W.2d 700 (Tex. 1990). (001174-

1257)

90. February 10, 1992 letter from Byron Keeling. (001258-1263)

91. February 24, 1992 letter from Evelyn Avent to Members of the

Committee on Administration of Justice enclosing a redraft

of Rule 215 from Shelby Sharpe. (001264-1274)



92. December 19, 1991 excerpt from The Advocate, "Procedure

Update," regarding Rule 13 Sanctions - Standard of Appellate

Review. (001275-1285)

93. March 18, 1992 letter to Evelyn Avent from Shelby Sharpe

enclosing additional changes to Rule 215 draft. (001286-

1298)

94. "Vast Revisions to Civil Rules Proposed by Judicial

Conference Committee," Litigation News, April 19, 1992,

regarding proposals for mandatory discovery disclosure.

(001299)

95. "Sanctions were Reversed because of Court's Failure to

Articulate Basis for Award," Federal Litigation Guide

Reporter, pp. 107-109. (001300-1302)

96. "Sanctions Should be Decided Separately from Merits when

Credibility of Plaintiff is at Issue," Federal Litigation

Guide Reporter, pp. 111-112. (001303-1304)

97. May 6, 1992 update re Rule 11 proposals. (001305-1306)

98. "Quayle Likes the 'English Rule' But Brits Have their

Doubts," Legal Times, February 10, 1992. (001307-1309)

99. "Heavy Sanctions," Wall Street Journal, May 22, 1992.

(001310-1311)

100. "Immigration Lawyers Balk at New INS Sanctions," Leczal

Times, June 1, 1992. (001312-1313)

101. "Texas Lawyers Hit With Record Sanctions," The National Law

Journal, June 1, 1992. (001314)

102. "Rule 11 Reform," The National Law Journal, May 25, 1992.

(001315)

103. "Rule 11 Reforms are Criticized," The National Law Journal,

May 25, 1992. (001316)

104. May 8, 1992 letter from Stephen Marsh suggesting changes to

current sanctions laws. (001317-1318)

105. "Respondents to Litigation News Fax Poll Want Reforms,"

Litigation News, June 1992. (001319-1325)

106. "Fax Poll Results Draw Positive Reaction," Litigation News,

June 1992. (001326-1327)

107. Judicial Conference Standing Committee on Rules of Practice

and Procedure (Judicial Conference Advisory Committee on

Civil Rules), drafts for Rules 11 and 37. (001328-1345)



108. "Losers Face $1M Fine for Trial Tactics; Rule 13 Sanction

Catches Task Force's Eye," Texas Lawyer, May 25, 1992.

(001346-1347)

109. Second draft of Dean Sutton's proposed Rule 12a, dealing

with disqualification of attorneys. (001348-1353)

110. Draft of Rule 13, with comments. (001354)

ill. Draft of Rule 166d [formerly Rule 215], with comments.

(001355-1359)

112. Another version of Rule 13, designed to combine both Rule 13

and former Rule 215 into a single rule. (001360-1362)

113. Another version of Rule 166d [former Rule 215], which is

sort of "non-Bristerized" draft. (001363-1368)

114. Letter from Chuck Herring to Task Force and Advisory

Committee Members enclosing items 82 through 113 above.

(001369-1376)

115. June 24, 1992 letter from Lev Hunt, regarding joint report

of the Corpus Christi Chamber of Commerce and the Nueces

County Bar Association. (001377-1383)

116. June 26, 1992 letter from L.T. "Butch" Bradt, concerning

Judge West's $1 million sanctions, also enclosing the

judgment. (001384-1390)

117. "Rare Sanctions Against Firm, Client," ABA Journal, July

1992. (001391)

118. "Why Texas Courts Should Not Retain the Inherent Power to

Impose Sanctions," Baylor Law Review, Vol. 44, p. 253, by

Kevin F. Risley. (001392-1416)

119. Reports concerning: a federal court order imposing

sanctions without possibility of reimbursement from any

source, including client, employer, or insurer; a Fifth

Circuit decision reversing trial court Rule 11 sanctions for

failure to make specific findings why the sanction chosen is

the least severe sanction adequate to accomplish Rule 11's

purposes; May 8th version of Rule 11; a Fifth circuit case

holding that a 33-month delay between an alleged violation

of Rule 11 and a motion for sanctions was too long and

defeated the rule's deterrent purpose. (001417-1422)

120. McKellar Development Group, Inc. v. Fairbank, 827 S.W.2d 579

(Tex. App. -- San Antonio 1992, n.w.h.); Kutch v. Del Mar

College, No. 13-91-285-CV, 1992 WL 106842 (Tex. App. --

Corpus Christi, May 21, 1992, n.w.h.); Smith v. Southwest



Feed Yards, No. D-1503, 1992 WL 140839 (Tex. June 25,

1992). (001423-1444)

121. Letter from Chuck Herring to Task Force and Advisory

Committee Members enclosing items 115 through 120 above.

(001445-1447)
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APPENDIX 0

STATE BAR OF TEXAS COMMITTEE

ON ADMINISTRATION OF JUSTICE --

PROPOSALS FOR TEX. R. CIV. P. 215



February 24, 1992

.i..•------_ -
.. ......

TO: Members of the Ccmmittee on Adtainistration of Justice

Enclosed is a redraft of Rule 215 which Shelby Sharpe has completed

and vhich will be on the March 14 Agenda for final action.

If you have any suggestions regarding the redraft, please contact

Shelby as soon as possible so that any corrections or changes which
seem appropriate may be made and the final draft mailed to the conr

rruttee as least one veek in advance of the-March 14 aeeting.

n
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11L to resgonsivelv answer an interrogatory

submitted under Rule 168; or

jU to serve a written response to a request for

inspection or production submitted under Rule

167, after proper service of the request; or

'gl, to respond that discovery will be permitted as

requested or fails to permit discovery as

requested in response to a request for

inspection submitted under Rule 167; gX

jJU to comply with any persons written request for

the persons own statement as provided in

paragraph 2(g) of Rule 166b; or

s§1, to respond to or supplement answers or

resnonses to a request for discovery; or

4

001?68

I

RULE 215. DISCOPEAY DISPIITESf SAfCTIOMB

1.

1b1

The followina may be considered an

a party or other deponent which is a corporation or

other entity fails to make a designation under Rule

200-2b, 201-4 or 208; or

a party, or other deponent, or a person designated

to testify on behalf of a party or other deponent

fails:

^ to appear before the ofticer who is to take

his deposition, after being served with a

proper notice; or

^ to answer a question Rronerlv propounded or

submitted upon oral examination or upon

written questions; or

j^ to oroduce a orooerlv subooenaed document.

item or thinc; or

to comolete a deoosition without cause; or

L(;l a party fails:

L11 to serve answers or objections to

interrogatories submitted under Rule 168,

after proper service of the interrogatories;

or

I



I

(7) to comply with an order under Rule 167a(a)
requiring the party to appear or produce a
person for examination, unless the person

failing to comply shows the party is unable to
appear or to produce such person for
examination; or

Ldl a party or an officer, director or managing agent

of a party or a person designated under Rules 200-

2b, 201-4 or 208 to testify on behalf of a party
fails to comply with proper discovery requests or

to obey an order to provide or permit discovery,

including an order under Rule 167a; or

LtI an attorney terminates a deoosition prior to its
completion without cause; or

111 if the court finds that a party is resisting
discovery or if the court finds that any discovery
recuest or answers or responses thereto are
frivolous, oppressive, harassing, non-responsive or
made for purposes of delay.

For purposes of this I,-U", an evasive or incomplete answer or

response is to be treated as a failure to answer or respond.

2. Motion and proceedinas Thereon. Followina the commission

of an abuse of discovery by any oartv or person. a oartv may file

a motion seeking an order comDellina discoverv or for sanctions

without the necessity of first havina obtained a court order

comoellinQ such discovery which shall not be heard until all

carties and all other flersons atfected thereby have received

reasonable notice.

lSl

Motions or responses made under this rule may have

exhibits attached including affidavits, discovery,

pleadings, or any other documents.

When a motion relates to the taking 21 a deposition

on oral examination, the proponent of the motion

may complete or adjourn the examination before he

applies for an order.

The oartv who has re ested an admission under Rule

169 may move to determine the sufficiency of the

answer or obiection.

on matters relating to a deposition, the motion for

an order to a party may be made to the court in

which the action is pending or to any court gJ

comcetent iurisdiction in the district where the

I
I
I
I
I
I

I
I
I
I
1

I
I
I
I

001269 I

I



to a deponent who is not a party shall be made to

the court in the district where the deposition is

being taken. As to all other discovery matters,

the motion for an order will be made to the court

in which the action is pending.

Lqj Except on leave of court. the Darty or oerson

aciainst whom a motion has been filed under this

rule may file a written response not later than

seven ( 7) davs Drior to the date of hearina of the

motion. Service of any response shall be

accomipl ished on the movant not l ater than seven (7)

davs Drior to the date of hearina. exceot on leave

of court.

SIL

1q1.

No oral testimony shall be received at the hearing

unless an issue of fact is raised by a timely filed

resDonse. An issue of fact is raised by an

affidavit of a Derson with knowledae or other sworn

testimonv attached to the resDonse. Oral testimony

shall be received only regarding the fact or facts

put in issue by an affidavit or other sworn

testimonv.

The court shall place a motion filed pursuant to

Section 1(b). (d). (e). or (f) of this rule on an

exnedited docket for hearina.

4. Disposition of Kotion.

Lai If the court finds that the discovery dispute is an

honest difference of oDinion reasonably grounded

rpQaTdleaa of whether the motion is granted in

whole or in Dart or denied, then the court shall

enter an acorovriate order on the motion without

awarding any sanctions.

LkI If the court finds that there is clear and

convincing Droof establishing an abuse of discovery

or a failure to obey an order regardina discovery

r.QaTdtpss of whether the motion is aranted in

whole or in oart or denied. the court sha11 enter

an aDDroDriate order on the motion and shall imDose

such sanctions as are iust and aooroDriate for the

conduct to the sanctioned.

LQ,1, If the court denies the motion in whole or in part,

it may make such protective order as it would have

been empowered to make on a motion pursuant to Rule

166b.

6
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1€L

the recistrv of the court for disDosition in the

final iudament which shall be subiect to review by

aDDeal followina entry of the ludament

If the court overrules an obiection to a matter

reauestedto be admitted under Rule 169 the court

may order that the matter is admitted or permit the

2artv to file an amended answer within a reasonable
time, but not more than 30 davs from the date of
hearina. whichever ordar is just under the
circumstances. If the court enters an order that

the matter is admitted, the court may assess such

exDensesand costs aaains*_ the disobedient oartv or

attorney advisina him. or both, as the court deems

iust.

III If a nonparty fails to comply with an order under

lgl

Rule 167, the court which made the order may treat

the failure to obey as contempt of court.

In lieu of any of the foregoing orders or in

addition thereto, the court may enter an order

treating as a contempt of court the failure to obey

any orders except an order to submit to a physical
or mental examination.

S. Sanct ons for Pre-Trial Discoverv Abuses. The court should
not assess sanctions which are so severe as to preclude
Aresentation of the merits of the case absent a cartv's flagrant

bad faith or counsel's callous disreaard for the responsibilities

of discovery under the rules. Sanctions for consideration are:

Ltj an order charging all or any portion of the

expenses of discovery or taxable court costs or

both against the disobedient party or the attorney

advising him, or both; or

Jkl an order that the matters regarding which the order

was made or any other designated facts shall be

taken to be established for the purposes of the
action in accordance with the claim of the party
obtaining the order; pr

an order refusing to allow the disobedient party to

support or oppose designated claims or defenses, or

prohibiting him from introducing designated matters

in evidence; or

L^L an order disallowing any further discovery of any
kind or of a particular kind by the party

7



committina the ab s of discovery;

LtJ an order striking out ple adinqs or parts thereof,

or staying further proceedings until the order is

obeyed, or dismissing with or without prejudice the

action or proceedings or any part thereof, or

rendering a judgment by default against the

disobedient party.

6. Guidelines for 8anctions. In determinina the proprietv

and scooe of sanctions. the court shall consider the followinc

guidelines;

jAI
.(bI

.(gj

,j,gl

j^

lgl

j^

the aood faith or bad faith of the offender;
the decree of willfulness. vindictiveness,

neqliaence. or frivolousness involved in the

Offense:
the knowledae. earflerience. and exoertise of the
offender;
any orior history of sanctionable conduct on the

4art of the offender:

the reasonableness and necessity of the out-of-

oocket e=enses incurred by the offended person as
a result of the misconduct:

the nature and extent of oreiudice, aoart from the

out-of-cocket eacnenses suffered by the offended

oerson as a result of the misconduct:

the relative culDabilitv of client and counsel, and

the impact on their orivileQed relationship of an

inauirv into that area:
the risk of chillina the specitic tvAe of

litiaation involved:

the imcact of the sanction on the offender.

including the offender's ability to pay a monetarv

sanction;
the imoact of the sanction on the offended cartv,

including the offended person's need for

comcensation:
^ the relative maanitude of sanction necessary to

achieve the goal or aoals of the sanction:

^L burdens on the court svstem attributable to the

m{^^^^duc* includina consumction of iudicial time

and incurrence of iuror fees and other court costs;

jMI the d•^r•e to which the offended oerson attempted

to mitigate any oreiudice suffered by him or her;

and
jal the dearee to which the offended person's own

behavior caused the exmenses for which recovery is

souaht.

•



7. Trial 8anctions for Discovery Abuses.

^ If a party fails to admit the qenuineness of any

document or the truth of any matter as requested

under Rule 169 and if the party requesting the
admissions thereafter proves the genuineness of the

document or the truth of the matter, the court may

enter an order requiring the other party to pay him

the reasonable expenses incurred in making that

proof, including reasonable attorney fees, unless
the court finds that (1) the request was held

objectionable pursuant to Rule 169(1), or (2) the

admission sought was of no substantial importance,

or (3) the party failing to admit had a reasonable

ground to believe that he siqht prevail on the

matter, or (4) there was other good reason for the
failure to admit.

A party who fails to respond to or supplement his
response or answer to a request.for discovery shall
not be entitled to present evidence which the party
was under a duty to provide in a response or
supplemental response or to offer the testimony of
an expert witness or of any other person having
knowledge of discoverabli satter, unless the trial
court finds that good cause sufficient to require
admission exists. The burden of establishing good
cause is upon the party offering the evidence and
good cause must be shown in the record.

a. Aopeal. Any order of sanction under this rule shall be
subiect to review on aooeal from final iudcment. Upon written

recuest by any attorney or partv filed not later than 10 davs after

the sicnina of an order of sanction, the court shall file findings
of fact and conclusions of law not later than 30 davs after the

Q"

of fact and conclusions of law . the person maki*+Q the recuest shall
follow the procedure set forth in Rule 297. Notice of the filing
of the recuest shall be served as provided by Rule 21a.

9



IZI. Brief statement of reasons for requested changes and

advantages to be served by proposed now Rule:

Rule 215 is poorly organized, lacks sufficient guidelines

and instructions for the bench and bar to be justly implemented and

to comply with due process. The changes should bring about better

organization, clarification in dealing with discovery disputes,

direction for determining when sanctions are appropriate,

guidelines for sanctions in accordance with the latest Supreme

Court of Texas opinions construing Rule 215, and a standard of

review for an appeal of an order of sanctions. Because sanctions

are so consequential, they should only be based upon a high

standard of proof. Findings of fact and conclusions of law will

also provide a better appellate review.

I
I

I
I
I
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jury, the references to ten or eleven jurors in New

these instructions should be changed to read

to the jury
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November 8, 1993

To: The Honorable Nathan L. Hecht

Rules Member, Supreme Court of Texas

From: William V. Dorsaneo, III

Chairman, Task Force on Revision of the Texas Rules of

Civil Procedure

Re: Recodification of the Texas Rules of Civil Procedure

Status Report

1. The Need for Recodification: Background.

As originally promulgated, the Texas Rules of Civil

Procedure consisted of approximately 822 separate rules divided

into eight parts:

I. General Rules.

II. Rules of Practice in District and County Courts.

III. Rules of Procedure for the Courts of Civil

Appeals.

IV. Rules of Practice for the Supreme Court.

V. Rules of Practice in Justice Courts.

VI. Rules Relating to Ancillary Proceedings.

VII. Rules Relating to Special Proceedings.

VIII. Closing Rules.

This original structure has been rendered substantially

obsolete by subsequent Texas Supreme Court orders. As a result

of the adoption of the Texas Rules of Appellate Procedure, Parts

III and IV were completely repealed and the number of civil

procedural rules was reduced by approximately 130 rules. In

addition to the large gap that was created by the promulgation of

the Rules of Appellate Procedure, another consequence of their

removal from the Rules of Civil Procedure is that the civil

procedural rulebook now begins with two separate sections of

"general rules," i.e., the General Rules (Rules 1-14c) contained

in Part I and the General Rules (Rules 15-21b) contained in the

first section of Part II.

In addition to the major structural change that resulted

from the adoption of the appellate rules, other major revisions

have been made in Part II of the rulebook. Most notably, the

rules concerning pretrial discovery, venue practice, the jury

charge, and findings of fact in bench trials and have been

rewritten; the rules concerning the need for and the procedural

mechanisms for serving papers and notices on other parties or
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their counsel have been changed; the rules concerning

postjudgment motions and the duration and extent of the trial

court's plenary power have been substantially revised; new rules

have been adopted recognizing new procedural mechanisms, i.e.

special appearances, summary judgments, mental and physical

examinations; and a large number of rules have been repealed for

a variety of reasons. Nonetheless, despite all of this activity,

many of the current rules are substantially verbatim renditions

of the parts of the Revised Civil Statutes of 1925 that were

deemed procedural and, therefore, appropriate for inclusion in

the rules of civil procedure by the Texas Supreme Court and the

original rules committee.

Currently, the Texas Rules of Civil Procedure are divided

into six parts and numbered 1-14c (general rules), 15-330

(district and county level courts) 523-591 (justice court rules)

572-734 (ancillary proceedings), 737-813 (special proceedings)

and 814-822 (closing rules). Parts I and II contain the most

important rules and include the following sections and

subsections:

I. General Rules (1-14c)

II. Rules of Practice in District and County Courts

Sec. 1 General Rules (15-21b)

Sec. 2 Institution of Suit (22-27)

Sec. 3 Parties to Suits (28-44)

Sec. 4. Pleading

A. General (45-77)

B. Pleadings of Plaintiff (78-82)

C. Pleadings of Defendant (83-98)

Sec. 5. Citation (99-124)

Sec. 6. Costs and Security Therefor (125-149)

Sec. 7. Abatement and Discontinuance of Suit

(150-165a)

Sec. 8. Pre-Trial Procedure (166-175)

Sec. 9. Evidence and Depositions

A. Evidence (176-105)

B. Depositions (187-215)

Sec. 10. The Jury in Court (216-236)

Sec. 11. Trial of Causes

A. Appearance and Procedure (237-250)

B. Continuance and Change of Venue (251-261)

C. The Trial (262-270)

D. Charge to the Jury (271-279)

E. Case to the Jury (280-289)

F. Verdict (290-295)

G. Findings by Court (296-299a)

H. Judgments (300-314)

I. Remittitur and Correction (315-316)

J. New Trials (320-329b)

K. Certain District Courts (330)

2
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2. The Desirability of Reoraanization.

The Task Force recommends that Parts I and II of the Texas

Rules of Civil Procedure containing Rules 1-330 be substantially

reorganized. From an overall standpoint, the members of the Task

Force have concluded that it is feasible and desirable to

reorganize the Texas Rules of Civil Procedure in the current

rulebook in the following manner:

I. General Rules

II. Commencement of Action; Service of Process,

Pleadings, Motions and Orders

III. Pleadings and Motions

IV. Parties

V. Discovery and Pretrial Procedure

VI. Trial

VII. Judgments; Motions for Judgment; New Trials

VIII. Provisional and Final Remedies

IX. Special Proceedings

X. Counsel, Courts, Clerks, Court Reporters, Court

Records, and Court Costs

XI. Closing Rules.

The method of organization is based on the way that the

Federal Rules of Civil Procedure are organized except for the

inclusion of a separate subsection for Pretrial Procedure in the

structure that we recommend. We believe that this organization

is far superior to the current one for two basic reasons. First,

the changes made in the original rules have impaired the

structural utility of the original rulebook. Second, the

proposed general structure is substantially less complicated as

well as being more in tune with modern procedural thinking

concerning particular procedural subjects and, therefore, more

user friendly. In other words, given the procedural developments

that have occurred in Texas since the rules were promulgated

originally, the federal structure is a better one than the

original structure.

A detailed table of contents based on the proposed structure

is attached to this memorandum as an appendix.

3. The Need for Revision of Sections and Specific Rules

With or Without Substantive Changes.

The Task Force also recommends that the sections and the

specific rules of procedure concerning practice in district and

county level courts within each part and section be amended by

combining discrete rules, by eliminating unnecessary rules and by

reordering the remaining rules into a more workable and

understandable organization within each section of the new

3
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general structure. Many of the current Texas Rules of Civil

Procedure governing the practice in district and county level

courts are one paragraph items with relatively uninformative

titles that could and should be combined, with or without

substantive change. This is especially so in contrast to the

current federal rules and the Texas rules that were based on the

1937 draft of the federal rules, which are longer rules having

titled subparts.

Probably, the original drafters thought it wise not to

change the predecessor rules and statutes too much in 1939-1940,

because of a presumed familiarity with them by the bench and

bar. However, because of the fractionalization of particular

subjects into a large number of short rules it is frequently

difficult for lawyers and judges to see and appreciate the

relationship between related matters. As a result, this method
of organization and drafting is also productive of needless

complexity, uncertainty and some procedural stupidity. Of
course, this part of the revision process is an especially

difficult and time-consuming one for several reasons.

First, because the original rules were copied from the

revised civil statutes of 1925, which were themselves copied from

earlier codifications, they are poorly worded and poorly ordered.

Unlike each of the codes "recodifying" the statutes that have

been enacted in the past twenty-five years, the Texas rules of

procedure have not been restated in modern language, rearranged

into a more logical order, or systematically cleansed of

duplicative, expired or other ineffective provisions.

Second, when the original rules were promulgated, although

many of them were in fact taken from the then existing federal

rules, a number of changes were made in them either

organizationally or textually. For the most part, these changes

were mistakes that should be reversed.

Third, despite the fact that most of the major efforts at

revising specific parts of the rulebook that have been undertaken

during the past fifteen years have produced substantial

improvements, a number of other piecemeal changes that have been

made over time have compromised the overall utility of the

rulebook.

A preliminary and working draft of a set of reorganized

rules developed by the Task Force as well as a disposition table

are also attached to this memorandum as appendices.

4. The Need for More Work on Ancillary and Special

Proceedings.

The third recommendation of the Task Force is that the rules
governing Ancillary Proceedings and Special Proceedings be

4
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substantially revised in two fundamental ways. First, many of

the subjects covered in both the Ancillary Proceedings and

Special Proceedings sections of the current rulebook are also

covered both procedurally and substantively in either the Civil

Practice and Remedies Code, the Property Code or in some other

codification. The Task Force believes that this truncation or in

some cases duplication of coverage is undesirable. Although we

have not completed our analysis of the Ancillary Proceedings and

Special Proceedings and are not in a position to make specific

recommendations, one major part of the revision process would

entail the repeal of procedural rules coupled with statutory

amendments.

Conclusion

Since the original promulgation of the Texas Rules of Civil

Procedure, amendments have been made or are being made on the

most important procedural subjects. Most of these changes have

been beneficial and they can be retained in substantial measure.

Nonetheless, the sophistication of modern Texas lawyers is not

matched by the overall organization of our procedural rules which

contain an excessive number of rules, incomplete treatment of

important subjects, a separation of pertinent information

concerning an individual subject into a number of rules that are

not in reasonable proximity to each other, as well as unnecessary

redundancy. Despite the fact that current rules are workable and

notwithstanding the overall contributions of the fine lawyers and

jurists who have worked for the improvement of the rules in the

years following their initial promulgation, after more than fifty

years of service, the rulebook needs special attention.

It is our privilege to be of service to the Court in pursuit

of this worthwhile endeavor.

Respectfully submitted,

I
I
I
I

William V. Dorsaneo III

Chairperson, Task Force

on Revision of the Texas

Rules of Civil Procedure
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(i) Affidavits Made in Bad Faith. . . . ., . . . . . . . . . 127

(1) Liquidated Demands . . . . . . . . . . . . . . . . . . 129

(2) Unliquidated Demands . . . . . . . . . . . . . . . . . 129

(d) Notice of the Judgment. . . . . . . . . . . . . . . . . . 129

(e) After Service by Publication . . . . . . . . . . . . . . . 129

(f) Setting Aside Default Judgment . . . . . . . . . . . . . . 129
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(4) . . . . . . . . . . . . . . . . . . . . . . . . . . . . 132

(d) Special Rules for Complaints of Jury Misconduct. .... 132

(1) . . . . . . . . . . . . . . . . . . . . . . . . . . . . 132
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SECTION Counsel, Courts, Clerks, Court Reporters, Court
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( a ) May Appear By Attorney . . . . . . . . . . . . . . . . . . 136
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138
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B. COURTS . . . . . . . . . . . . . . . . . . . . . . . . . . . . 139

Rule 114. Effect of Vacant Judgeship on Proceedings ....... 139
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1 Objective of Rules 1 Objective of Rules No wording change from existing rule. "Liberal

construction" is only substantive phrase in

the rule.

2 Scope of Rules 2 Scope of Rules No wording change from existing rule. This

rule appears wordy and cumbersome as written.

Is it necessary to relate back to the various

September 1, 1941 statutes?

3 Construction of Rules 3 Construction of Rules No wording change from existing rule

3a Local Rules 4 Local Rules No wording change from existing rule

4 Computation of Time 6 Time New rule tracks wording of old rule

5 Enlargement of Time 6 Time (b) New rule tracks wording of old rule

(b)Enlargement (c) Note the current and new Texas rule allow

(c)Use of U.S. Postal Service for 10 days tardy. The Fed rule adds 3 days

6 Suits Commenced on Sunday 5 Corrmencement of Suit The essence of old rule 6 is included; however

the reference to injunction, attachment,

garnishment, sequestration, or distress

proceeding exception has not been included.

7 May Appear by Attorney 110 May Appear by Attorney; Attorney No wording change from existing rule

in Charge; Number of Counsel Heard;

Attorney to Show Authority

(a)May Appear by Attorney

8 Attorney in Charge 110 May Appear by Attorney; Attorney No wording change from existing rule

in Charge; Number of Counsel Heard;

Attorney to Show Authority

(b)Attorney in Charge

9 Number of Counsel Heard 110 May Appear by Attorney; Attorney No wording change from existing rule

in Charge; Number of Counsel Heard;

Attorney to Show Authority

(c)Number of Counsel Heard

10 Withdrawal of Attorney 112 Withdrawal of Attorney No wording change from existing rule

11 Agreements to Be in Writino 113 Agreements to be in Writing No wording change from existing rule

12 Attorney to Show Authority 110 May Appear by Attorney; Attorney No wording change from existing rule

in Charge; Number of Counsel Heard;

Attorney to Show Authority

(d)Attorney to Show Authority

13 Effect of Signing of Pleadings, 24 Signing of Pleadings, Motions, and Significant wording change from Rule 13. Also

Motions and other Papers; Sanctions Other Papers; Sanctions incorporates rule 57. Generally reorganized.

(b), (c), (d)

14 Affidavit by Agent Delete

14b Return or Other Disposition of 120 Duties of Clerk Reworded. Proposed rule incorporates existing

Exhibits (g)Exhibits rules 23, 24, 25, 26, 27, and 246

14b Return or Other Disposition of 124 Withdrawal of Exhibits by Parties Reworded from existing rule

Exhibits (a)Disposat of Exhibits

SUPREME COURT ORDER RELATING TO

RETENTION AND DISPOSITION OF EXHIBITS

14c Deposit in Lieu of Surety Bond 133 Security for Costs No wording change.

15 Writs and Process 9 Process, Service and Filing of No wording change from existing rule

Pleadings, Motions and Other Papers

(a)Form
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16 Shall Endorse All Process 9 Process, Service and Filing of Slight wording change from existing rule
Pleadings, Motions and Other Papers
(b)Endorsement

17 Officer to Execute Process 9 Process, Service and Filing of No wording change from existing rule

Pleadings, Motions and Other Papers DUPLICATION.

(c)Fees

129 issuance and Service of Process

(b)In-County Process

18 When Judge Dies During Term, 114 Effect of Vacant Judgeship on Significantly reworded and shortened

Resigns or Is Disabled Proceedings

18a Recusal or Disqualification of 115 Recusal or Disqualification of Significantly reworded

Judges Judges

18b Grounds for Disqualification and 116 Grounds for Disqualification and Slight wording change from existing rule, plus

Recusal of Judges Recusal of Judges a "definitions" section added

18c Recording and Broadcasting of 118 Recording and Broadcasting of No wording change from existing rule

Court Proceedings Court Proceedings

19 Non-Adjournment of Term Not included in draft. Review for obsolescence in light of continuous

Consider Deletion. terms

20 Minutes Read and Signed 119 Minutes Read and Signed. No wording change from existing rule. Review

Consider Deletion. for obsolescence; procedure likely ignored for

most part

21 Filing and Serving Pleadings and 9 Process, Service, and Filing of No wording change from existing rule

Motions Pleadings, Motions and Other Papers

(d)Filing and Serving Pleadings and

Motions

21a Methods of Service 9 Process, Service, and Filing of Some wording changes from existing rule

Pleadings, Motions and Other Papers

(e)Methods of Service

21b Sanctions for Failure to Serve or 9 Process, Service, and Filing of No wording change from existing rule

Deliver Copy of Pleadings and Motions Pleadings, Motions and Other Papers

(f)Sanctions

22 Commenced by Petition 5 Commencement of Suit No wording change from existing rule

23 Suits to Be Numbered Consecutively 120 Duties of Clerk Reworded. Proposed rule incorporates existing

(a)Assignment of File Numbers rules 14b, 24,.25, 26, 27, and 246

24 Duty of Clerk 120 Duties of Clerk Reworded. Proposed rule incorporates existing

(b)Endorsement on Petitions rules 14b, 23, 25, 26, 27, and 246

25 Clerk's File Docket 120 Duties of Clerk Reworded. Proposed rule incorporates existing

(c)File Docket rules 14b, 23, 24, 26, 27, and 246

26 Clerk's Court Docket 120 Duties of Clerk Reworded. Proposed rule incorporates existing

(e)Court Docket rules 14b, 23, 24, 25, 27, and 246

27 Order of Cases 120 Duties of Clerk Reworded. Proposed rule incorporates existing

(d)Order of Cases and Denoting File rules 14b, 23, 24, 25, 26, and 246

Number on Instruments

28 Suits in Assumed Name 30 Parties Plaintiff and Defendant No wording change from existing rule. Tracks

(b)Capacity to Sue or Be Sued in Fed. rule 17(a).

Assumed Name

29 Suit on Claim Against Dissolved Delete This should be covered in the TBCA (Art.

Corporation 7.12).

30 Parties to Suits Delete This should be covered in the CPRC (Sec.

17.001).

31 Surety Not to Be Sued Alone Delete This should be covered in the CPRC (Sec.

17.001).

32 May Have Question of Suretyship Delete This special rule for sureties is unecessary.

Tried

33 Suits by or Against Counties Transfer to CPRC or Delete See Ch. 17, CPRC.
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34 Against Sheriff, Etc. Transfer to CPRC or Delete See Ch. 17, CPRC.

35 on Official Bonds Transfer to CPRC or Delete See Ch. 17, CPRC.

36 Different Officials and Bondsmen Transfer to CPRC or Delete See Ch. 17 , CPRC.

37 Additional Parties Delete This rule is unnecessary.

38 Third-Party Practice 27 Third-Party Practice No wording change from existing rule.

39 Joinder of Persons Needed for Just 32 Joinder of Persons Needed for Just No wording change from existing rule. Tracks

Adjudication Adjudication Fed. Rule 19

40 Permissive Joinder of Parties 33 Permissive Joinder of Parties No wording change from existing rule. Tracks

Fed. Rule 20

41 Misjoinder and Nonjoinder of 34 Misjoinder and Nonjoinder of No wording change from existing rule. Tracks

Parties Parties Fed. Rule 21

42 Class Actions 36 Class Actions No wording change from existing rule, except

37 Derivative Suit all language on derivative suits moved to

proposed Rule 37. Tracks Fed. Rules 23 and

23.1

43 Interpleader 35 Interpleader No wording change from existing rule. Tracks

Fed. Rule 22(1)

44 May Appear by Next Friend 30 Parties Plaintiff and Defendant Significant wording change. Removed Language

(c)Next Friends and Guardians Ad concerning next friends agreement to judgments

Litem and their binding nature. Also incorporates

(1) existing Rule 173

45 Definition and System 20 Pleadings Allowed; Form of Motions Slight rewording from existing rule plus

(a)Pleadings elimination of "recycled paper" preference

46 Petition and Answer; Each One Consider Deletion. This rule is probably unnecessary.

lnstrument of Writing

47 Claims for Relief 21 General Rules of Pleading Slight rewording from existing rule.

(a)Claims for Relief

48 Alternative Claims for Relief 21 General Rules of Pleading No wording change from existing rule. Tracks

(b)Alternate Claims for Relief Fed. rule 8(e)

49 Where Several Counts Delete This rule is unnecessary.

50 Paragraphs, Separate Statements 23 Form of Pleadings No wording change from existing rule. Tracks

(b)Paragraphs Fed. Rule 10(b)

51 Joinder of Claims and Remedies 31 Joinder of Claims and Remedies No wording change, except confusing language

on multiple party joinder and joinder of cross

claims and third-party claims eliminated.

Tracks Fed. rule 18

52 Alleging a Corporation Delete; see Proposed Rule 27(e).

53 Special Act or Law 22 Pleading Special Matters No wording change from existing rule

(a)S cial Act or Law

54 Conditions Precedent 22 Pleading Special Matters No wording change from existing rule. Tracks

(b)Conditions Precedent Fed. rule 9(c)

55 Judgment 22 Pleading Special Matters No wording change from existing rule. Tracks

(c)Judgment Fed. rule 9(e)

56 Special Damage 22 Pleading Special Matters Wording addition to define special damages per

(d)Special Damage Sherrod v. Baile . Tracks Fed. rule 9(g)

57 Signing of Pleadings 24 Signing of Pleadings, Motions, and No wording change from existing rule, but also

Other Papers; Sanctions incorporates Sanctions Task Force Proposal.

(a)

58 Adoption by Reference 23 Forms of Pleadings No wording change from existing rule. Tracks

(c)Adoption by Reference Fed. rule 10 (c), first sentence

59 Exhibits and Pleading 23 Forms of Pleadings No wording change from existing rule

(d)Exhibits and Pleading
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60 Intervenor's Pleadings 38 Intervention No wording change from existing rule. Also

( a)lntervenor's Pleadings incorporates existing Rule 61

61 Trial: Intervenors: Rules Apply to Delete. This rule is unnecessary.

All Parties

62 Amendment Defined 28 Amended and Supplemental Pleadings No wording change from existing rule. Also

(a)Amendment Defined incorporates existing rule 65

63 Amendments and Responsive Pleadings 28 Amended and Supplemental Pleadings No wording change from existing rule. Also

(b)When to Amend; Amended Instrument incorporates existing rule 64

64 Amended Instrument 28 Amended and Supplemental Pleadings No wording change from existing rule. Also

(b)When to Amend; Amended lnstrument incorporates existing rule 63

65 Substituted Instrument Takes Place 28 Amended and Supplemental Pleadings No wording change from existing rule. Also

of Original ( a)Amendment Defined incorpo rates existing rule 62

66 Trial Amendment 28 Amended and Supplemental Pleadings No wording change from existing rule. Also

(c)Trial Amendment incorporates existing rule 67. Tracks Fed.
rule 15(b), last two sentences

67 Amendments to Conform to Issues 28 Amended and Supplemental Pleadings No wording change from existing rule. Also

Tried Without Objection (c)Trial Amendment incorporates existing rule 66. Tracks Fed.

rule 15(b)

68 Court May Order Rep leader Delete Not addressed in draft

69 Supplemental Petition or Answer 21 General Rules of Pleadings Not addressed in draft.

(c)Supplemental Petition or Answer

70 Pleading: Surprise: Cost Consider adding. Not addressed in draft.

71 Misnomer of Pleading Consider adding.

74 Filing With the Court Defined Consider adding.

75 Filed Pleadings; Withdrawals Consider adding. Not addressed in draft.

75a Filed Exhibits: Court Reporter to 123 Filing of Exhibits by Reporter or Slight wording change from existing rule

File With Clerk Stenographer for Court

75b Filed Exhibits: Withdrawal 124 Withdrawal, Return, Disposal and Includes all of existing rule, plus

Copying of Exhibits incorporates existing rule 14b

(b)Withdrawal of Exhibits by Parties

(c)Withdrawal of Exhibits for

A ellate Pur ses

76 May Inspect Papers 125 Inspection of Court Records and Slight wording change from existing rule

Papers

76a Sealing Court Records 126 Sealing Court Records No wording change from existing rule

77 Lost Records and Papers 127 Lost Records and Papers No wording change from existing rule

78 Petition; Original and 20 Pleadings Allowed; Form of Motions Wording significantly changed from existing

Supplemental; Indorsement (b)Petition and Answer; Original and

Supplemental

rule. Also incorporates existing rules 79 and

83.

23 Form of Pleadings

(a)Indorsement; Identity of the

Parties

79 The Petition 20 Pleadings Allowed; Form of Motions Wording significantly changed from existing

(b)Petition and Answer; Original and rule. Also incorporates existing rules 78 and

Supplemental 83.

23 Form of Pleadings

(a)Indorsement; Identity of the

Parties

80 Plaintiff's Supplemental Petition 21 General Rules of Pleadings No wording change from existing rule

(d)Contents of Supplemental Pleadings

(1)Plaintiff

81 Defensive Matters 21 General Rules of Pleading No wording change from existing rule

(e)Denials of Claims and Defenses

(2)
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82 Special Defenses 21 General Rules of Pleading Wording significantly changed from existing

(e)Denials of Claims and Defenses rule

(3)

83 Answer; Original and Supplemental; 20 Pleadings Allowed; Form of Motions Wording significantly changec from existing

Indorsement (b)Petition and Answer; Original and rule. Also incorporates exis:ing rules 73 and

Supplemental 79.

23 Form of Pleadings

(a)lndorsement; Identity of the

Parties

84 Answer May Include Several Matters 25 Presentation of Defenses; Plea or No wording change from existing rule

Motion Practice

(c)Hearings

85 Original Answer; Contents Delete This rule is unnecessary.

86 Motion to Transfer Venue 64 Venue Some wording change and reorgainization

(a)Change of Venue by Consent

(b)Motion to Transfer Venue

87 Determination of Motion to Transfer 64 Venue Slight wording change

(b)Motion to Transfer Venue

(2)Determination of Motion to

Transfer

88 Discovery and Venue 64 Venue No wording change from existing rule

(c)Discovery and Venue

89 Transferred If Motion is Sustained 64 Venue No wording change from existing rule

(b)Motion to Transfer Venue

(2)(d)Transferred if Motion

Sustained

90 Waiver of Defects in Pleading 20 Pleadings Allowed; Form of Motions No wording change from existing rule

[first sentence) (d)Demurrers Abolished

90 Waiver of Defects in Pleading [all 21 General Rules of Pleading Significant wording change also changes the

but first sentence[ (h)Waiver meaning of the rule. Previously only tne loser

waived defect on appeal; the new rule

indicates the winner does too.

91 Special Exceptions 21 General Rules of Pleading No wording change from existing rule

(g)Special Exceptions

92 General Denial 21 General Rules of Pleading No wording change from existing rule

(e)Denials of Claims or Defenses

(1)

93 Certain Pleas to Be Verified 22 Pleading Special Matters No wording change from existing rule

(e)Certain Pleas to Be Verified

94 Affirmative Defenses 21 Pleading Special Matters Requirements for suit on an insurance contract

(f)Affirmative Defenses eliminated. Also incorporates existing rule

95. Tracks Fed. rule 8(c)

95 Pleas of Payment 21 Pleading Special Matters No wording change from existing rule. Also

(f)Affirmative Defenses incorporates existing rule 94.

96 No Discontinuance Delete This rule is probably unnecessary.

97 Counterclaim and Cross-CLaim 26 Counterclaim and Cross-Claim No wording change from existing rule. Tracks

Fed. rule 13

98 Supplemental Answers 21 General Rules of Pleadings No wording change from existing rule

(d)Contents of Supplemental Pleadings

(2)Defendant

99 Issuance and Form of Citation 7 Citation and Service - Non- Proposed rule 7(a)-(d) tracks existing rule

Publication 99(a)-(d) word for word. Proposed rule 7

25 Presentation of Defenses; Plea or incorporates existing rules 103, 105, 106,

Motion Practice 107, 108, and 108a.
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103 Who May Serve 7 Citation and Service - Non- No wording change from existing rule. Note

Publication that the title of this section is "...Non-

(e)Who May Serve Publication", yet this proposed rule addresses

citation by publication

105 Duty of Officer or Person 7 Citation and Service - Non- No wording change from existing rule

Receiving Publication

(f)Duty of Reci ient

106 Method of Service 7 Citation and Service - Non- No wording change from existing rule

Publication

(g)Method of Service

107 Return of Service 7 Citation and Service - Non- No wording change from existing rule

Publication

(h)Return of Service

108 Defendant Without State 7 Citation and Service - Non- No wording change from existing rule

Publication

(i)Defendant Not In State

108a Service of Process in Foreign 7 Citation and Service - Non- No wording change from existing rule

Countries Publication
(j)Service in Foreign Country

109 Citation by Publication 8 Citation by Publication Significant wording change in new rule
(a)General

109a Other Substituted Service 8 Citation by Publication No wording change from existing rule

(g)Other Substituted Service

110 Effect of Rules on Other Statutes 8 Citation by Publication Significant wording change in new rule.

(b)Effect of This Rule on Other Eliminates reference to companion rules

Statutes

111 Citation by Publication in Action Delete This should be covered in CPRC, Ch. 17.

Against Unknown Heirs or Stockholders

of Defunct Corporations

112 Parties to Actions Against Unknown Delete This should be covered in CPRC, Ch. 17.

Owners or Claimants of Interest in

113 Citation by Publication in Actions Delete This should be covered in CPRC, Ch. 17.

Against Unknown Owners or Claimants of

Interest in Land

114 Citation by Publication; 8 Citation by Publication Substantial wording change from existing rule.

Requisites (c)Requisites Eliminates details of required form and

timing. Also incorporates existing rule 115.

115 Form of Published Citation in 8 Citation by Publication Slight wording change from existing rule. Also

Actions Involving Land (c)Requisites incorporates existing rule 114.

116 Service of Citation by Publication 8 Citation by Publication No wording change from existing rule

(d)Service

117 Return of Citation by Publication 8 Citation by Publication No wording change from existing rule

(e)Return

117a Citation in Suits for Delinquent Delete This should be covered in CPRC, Ch. 17.

Ad Valorem Taxes

118 Amendment 7 Citation and Service - Non- No wording change from existing rule. Exact

Publication wording in both new rule 7(t) and 8(f).

(l)Amendment APPEARS REDUNDANT

8 Citation by Publication

(f)Amendment

119 Acceptance of Service 7 Citation and Service - Non- Slight wording change from existing rule

Publication

(k)Acce tance of Service

119a Copy of Decree Delete. This should be covered in the Family Code.

120 Entering Appearance This rule is unnecessary.
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120a Special Appearance 63 Special Appearance Slight wording change

121 Answer is Appearance Delete. This rule is unnecessary.

122 Constructive Appearance This rule should be added.

123 Reversal of Judgment This rule should be added.

124 No Judgment Without Service This rule should be added.

125 Parties Responsible Delete. This rule is probably unnecessary.

126 Fee for Execution of Process, 129 Issuance and Service of Process Slight wording change from existing rule

Demand (c)Out-of-County Process

(d)Indigent Parties

127 Parties Liable for Other Costs 128 Parties Liable for Costs Slightly reworded

(b)Other Costs

129 How Costs Collected 130 Collection Reworded and shortened

(a)How Costs are Collected

130 Officer to Levy 130 Collection Slightly reworded

(b)Officer to Le

131 Successful Party to Recover 131 Party's Recovery of Its Costs No wording change. Also incorporates existing

(a)General rule 133 & 141

133 Costs of Motion Delete. This rule is probably meaningless.

136 Demand Reduced by Payments 131 Party's Recovery of Its Costs No wording change from existing rule.

(b)Reduction on Demand

137 in Assault and Battery, Etc. 131 Party's Recovery of Its Costs Slight wording change from existing rule.

(c)Assault, Battery or Defamation This rule is probably obsolete.

Claims

138 Cost of New Trial Parties Liable for Costs No wording change from existing rule

(c)New Trial

139 On Appeal and Certiorari Delete. This rule should be in the TRAP.

140 No Fee for Copy Consider adding to Proposed Rule 132.

141 Courts May Otherwise Adjudge Costs 131 Party's Recovery of Its Costs No wording change. ALso incorporates existing

(a)General ruLe 131 & 133

142 Security for Costs 129 Issuance and Service of Process No wording change from existing rule

(a)Col(ection by Clerk

143 Rule for Costs 133 Security for Costs Slight wording change

(a)Rule for Costs

143a Costs on Appeal to County Court Delete. This rule should be in the Justice Court

rules.

144 Judgment on Cost Bond 133 Security for Costs Slightly reworded. Also incorporates existing

(b)Cost Bonds rule 148

145 Affidavit of Inability 134 Inability to Pay Costs No wording change from existing rule

146 Deposit for Costs 133 Security for Costs Slight wording change

(c)De sit for Costs

147 Applies to Any Party 128 Parties Liable for Cost Slight wording change

(a)In General

148 Secured by Other Bond 133 Security for Costs Slightly reworded. Also incorporates existing

(b)Cost Bonds rule 144

149 Execution for Costs 130 Collection Slightly reworded

(c)Execution for Costs

150 Death of Party 39 Substitution of Parties No wording change from existing rule. Also

(a)Death of a Party incorporates existing rules 151 , 152 , and 153

151 Death of Plaintiff 39 Substitution of Parties Stight wording change from existing rule. Also

(a)Death of a Party incorporates existing rules 150, 152, and 153

7
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152 Death of Defendant 39 Substitution of Parties Slight wording change from existing rule. Also

(a)Death of a Party incorporates existing rules 150, 151, and 153.

153 When Executor, Etc., Dies 39 Substitution of Parties Slight wording change from existing rule. Also

(a)Death of a Party incorporates existing rules 150 , 151 , and 152.

154 Requisites of Scire Facias 39 Substitution of Parties No wording change form existing rule

(b)Requisites of Scire Facias

155 Surviving Parties 39 Substitution of Parties No wording change from existing rule

(c)Surviving Parties

156 Death After Verdict or Close of 39 Substitution of Parties No wording change from existing rule

Evidence (d)Death After Verdict or Close of

Evidence

158 Suit for the Use of Another 39 Substitution of Parties No wording change from existing rule

(e)Suit for the Use of Another

159 Suit for Injuries Resulting in 39 Substitution of Parties No wording change from existing rule

Death (f)Suit for Injuries Resulting in

Death

160 Dissolution of Corporation Add to Proposed Rule 39.

161 Where Some Defendants Not Served Consider adding.

162 Dismissal or Non-Suit Add.

163 Dismissal as to Parties Served, Add.

Etc.

165 Abandorment Consider adding.

165a Dismissal for Want of Prosecution 61 Dismissal for Want of Prosecution Slight wording change only

166 Pretrial Conference 60 Scheduling nad Pretrial This proposal is being studied by the CCR.

166a Summary Judgment 102 Summary Judgment Reworded and reorganized. Same substantive

information, in general

166b Forms and Scope of Discovery; 40 General Provisions Regarding The new rule has been reorganized. New rules

Protective Orders, Supplementation of Discovery; Scope 40 - 44 now cover the subject matter of 166b &

Responses 166c. Discovery Task Force currently

addressing need for substantive changes.

166b Forms and Scope of Discovery; 41 Exemptions and Privleges from The new rule has been abbreviated. Previous

Protective Orders, Supplementation of Discovery items now in subsequent rules.

Responses

166b Forms and Scope of Discovery; 42 Discovery Disputes The new rule has been reorganized. New rules

Protective Orders, Supplementation of 40 - 44 now cover the subject matter of 166b &

Responses 166c. Discovery Task Force currently

addressing need for substantive changes.

166b Forms and Scope of Discovery; 43 Duty to Supplement The new rule has been reorganized. New rules

Protective Orders, Supplementation of 40 - 44 now cover the subject matter of 166b &

Responses 166c. Discovery Task Force currently

addressing need for substantive changes.

166c Stipulations Regarding Discovery 44 Stipulations Regarding Discovery The new rule has been reorganized. New rules

Procedure Procedures 40 - 44 now cover the subject matter of 166(b)

& 166(c). Discovery Task Force currently

addressing need for substantive changes. Also

incorporates 204 language.

167 Discovery and Production of 45 Production of Documents and Things Significant wording change and reorganization

Documents and Things for Inspection, and Entry Upon Land for Inspection and from existing rule. Some headings added or

Copying or Photographing Other Purposes changed. Generally tracks Fed. rule 34

[Also has sections from 166b 2 b, c &

h)

167a Physical and Mental Examination 46 Physical and Mental Examination of No wording change from existing rule. Tracks

of Persons Persons Fed. rule 35
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168 Interrogatories to Parties 47 Interrogatories to Parties Wording has been rearranged, but is

essentially the same, except language

regarding service has been eliminated

(168(1)). Tracks Fed. rule 33

169 Requests for Admission 48 Requests for Admission No wording change from existing rule. Tracks

Fed. rule 36

171 Master in Chancery 62 Masters and Auditors No wording change from existing rule. Also

(a)Master in Chancery incorporates existing rule 172. Tracks Fed.

rule 53

172 Audit 62 Masters and Audit No wording change from existing rule. Also

(b)Audit incorporates existing rule 171

173 Guardian Ad Litem 30 Parties Plaintiff and Defendant Slight wording change from existing rule. Also

(c)Next Friends and Guardian Ad Litem incorporates existing rule 44

(2)

174 Consolidation; Separate Trials 67 Consolidation; Separate Trials; and Additional wording from existing rule. Also

Severance incorporates part of existing rule 41

175 Issue of Law and Dilatory Pleas 60 Pretrial and Discovery Conferences; No wording change from existing rule

Scheduling; Management

(i)Issue of Law and Dilatory Pleas

176 Witnesses Subpoenaed 72 Subpoenas No wording change from existing rule

(a)Witnesses Subpoenaed

177 Form of Subpoena 72 Subpoenas No wording change from existing rule

(b)Form of Sub ena

177a Subpoena for Production of 72 Subpoena No wording change from existing rule. Tracks

Documentary Evidence (c)Subpoena for Production of Fed. rule 45(c)?? [The existing rule

Oocumentary Evidence references 45(b), but this appears to be in

error)

178 Service of Subpoenas 72 Subpoena No wording change from existing rule

(d)Service of Subpoena

179 Witness Shall Attend 72 Subpoena No wording change from existing rule

(e)uitness Shall Attend

180 Refusal to Testify Delete. This rule is unnecessary.

181 Party as Witness Delete. This rule is unnecessary.

183 Interpreters 117 Interpreters No wording change from existing rule. Tracks

Fed. rule 43(f)

185 Suit on Account Delete. This rule is unnecessary.

187 Deposition to Perpetuate Testimony 49 Deposition to Perpetuate Testimony No wording change from existing rule

188 Depositions in Foreign Countries 54 Deposition in Foreign Jurisdiction No wording change from existing rule

200 Depositions Upon Oral Examinations 50 Deposition Upon Oral Examination No wording change from existing rule. Also

incor rates other existing rules

201 Compelling Appearance; Production 53 Compelling Appearance at Slight wording changes from existing rule

of Documents and Things; Deposition of Depositions

Organization

202 Non-Stenographic Recording; 50 Deposition Upon Oral Examination Abbreviated form of existing rule included.

Deposition by Telephone (b)Notice of Examination Seems to require rework as significant

provisions are not included.

203 Failure of Party or Witness to Delete; This should be covered in the See p. 115 of the Report of Sanctions' Task

Attend or to Serve Subpoena; Expenses general sanction's rules Force.

204 Examination, Cross-Examination and 50 Deposition Upon Oral Examination No wording change from existing rule. Also

Objections (c)Examination, Cross-Examination and incorporates other existing rules

Objections

9
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205 Submission to Witness; Changes; 50 Deposition Upon Oral Examination No wording change from existing rule. Also

Signing (d)Record and Transcript

Examination

of incorporates other existing rules

(1)Submission to Witness; Changes;

Signing

206 Certification by Officer; 50 Deposition Upon Oral Examination No wording c:-ange from existing rule. Sections

Exhibits; Copies; Notice of Delivery (d)Record and Transcript of have been coroined and rearranged. Also

Examination incorporates other existing rules

(2)-(5)

207 Use of Deposition Transcripts in 52 Use of Depositions in Court No major wording change from existing rule.

Court Proceedings Proceedings Also incorporates other existing rule 209

208 Depositions Upon Written Questions 51 Depositions Upon Written Questions No wording change from existing rule

209 Retention and Disposition of

Deposition Transcripts and Depositions

Upon Written Questions

52 Use of Depositions

Proceedings

in Court No major wording change from existing rule.

Also incorporates other existing rule 207

215 Abuse of Discovery; Sanctions 55 Abuse of Discovery; Sanctions

216 Request and Fee for Jury Trial 73 Preserving

(a)Request

(b)Jury Fee

the Right to Jury Trial No wording change form existing rule

217 Oath of lnability 73 Preserving the Right to Jury Trial No wording change from existing rule

218 Jury Docket Delete. This rule is probably unnecessary.

219 Jury Trial Day Delete. This rule is probably unnecessary.

I

^

220 Withdrawing Cause From Jury Docket

221 Challenge to the Array

222 When Challenge is Sustained

223 Jury List in Certain Counties

224 Preparing Jury List

225 Summoning Talesman

226 Oath to Jury Panel

226a Admonitory Instructions to Jury

Panel and Jury

227 Challenge to Juror

228 "Challenge for Cause" Defined

229 Challenge for Cause

230 Certain Questions Not to Be Asked

231 Number Reduced by Challenges

73 Preserving the Right to Jury Trial

74 Challenging the Assembly of the

Jury Panel

74 Challenging the Assembly of the

Jury Panel

75 Seating theJury Panel

75 Seating the Jury Panel

75 Seating the Jury Panel

76 Swearing in, Instructing, and

Examining the Jury Panel

79 Oath and Instructions to Jury

(b)Instructions

77 Challenges for Cause

77 Challenges for Cause

77 Challenges for Cause

Delete.

Major rewrite. Also incorporates existing

rules 227, 229, & 231

Major rewrite. Also incorporates existing rule

227, 228, & 231

This rule is unnecessary.

^
^

77 Challenges for Cause

No wording change from existing rule

Reworded. Also incorporates existing rule 222

Reworded. Also incorporates existing rule 221

Major rewrite. Procedures removed from rule

Major rewrite. Procedures removed from rule

Major rewrite. Procedures removed from rule

Major rewrite. Removes reference to "God" in

oath.

L. Hughes draft intended. Not yet included

Major rewrite. Also incorporates existing

rules 228, 229, & 231

Major rewrite. Also incorporates existing

rules 227, 228, & 229

232 Making Peremptory Challenges Delete. This rule is unnecessary.

233 Number of Peremptory Challenges 78 Peremptory Challenges Major

234 &

rewrite. Also incorporates existing rule

adds Batson/Edmundson procedure

234 Lists Returned to the Clerk 78 Peremptory Challenges Major

233 &

rewrite. Also incorporates existing rule

adds Batson/Edmundson procedure

235 if Jury is Incomplete Delete. This rule is probably unnecessary.

236 Oath to Jury 79 Oath and Instructions to Jury

(a)Oath

Rule rewordec. Reference to "God" eliminated.
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237 Appearance Day. Delete. This rule is unnecessary.

237a Cases Remanded From Federal Court 103 Default Judgment Reworded and reorganized. Also incorporates

(a)When Available existing rule 239

238 Call of Appearance Docket. Delete. This rule is obsolete.

239 Judgment by Default 103 Default Reworded and reorganized. Also incorporates

(a)When Available existing rule 237a

239a Notice of Default Judgment 103 Default Rule reworded and shortened

(d)Notice of the Judgment

240 Where Only Some Answer 103 Default Rule reworded

(b)Interlocutory Judgment

241 Assessing Damages on Liquidated 103 Default Rule reworded

Demands (c)Damages

(1)Li uidated Demands

243 Unliquidated Damages 103 Default Rule reworded

(c)Damages

(2)Unliquidated Demands

244 On Service by Publication 103 Default No wording change from existing rule

(e)After Service by Publication

245 Assigrment of Cases for Trial 70 Assignment of Cases for Trial No wording change from existing rule

(a)Assignment for Trial

246 Clerk to Give Notice of Settings 70 Assigrment of Cases for Trial No wording change form existing rule

(b)Notice of Setting BUT RULE IS DUPLICATED IN 70(b) & 120(f)

120 Duties of Clerk

(f)Notice of Trial to Non-Resident

Attorney

247 Trial When Set Delete. This rule is unnecessary.

248 Jury Cases. Delete. This rule is unnecessary.

248

251 Continuance 66 Continuance Slight wording change from existing rule

(a)In General

252 Application for Continuance 66 Continuance New rule reworded and reorganized

(b)Continuance on Motion of Party

(1), (2), (3)(A)

72 Subpoenas

(f)A lication for Continuance

253 Abence of Counsel as Ground for 66 Continuance No wording change from existing rule

Continuance (b)Continuance on Motion of Party

(3)(B)Absence of Counsel

254 Attendance on Legislature 66 Continuance New rule reworded

(b)Continuance

(3)(C)Attendance on Legislature

255 Change of Venue by Consent 64 Venue No wording change from existing rule.

(a)Change of Venue by Consent Incorporates existing rule 86 also

257 Granted on Motion 64 Venue No wording change from existing rule

(b)Motion to Transfer Venue

(3)Change of Venue Granted on Motion

258 Shall be Granted 64 Venue No wording change from existing rule

(b)Motion to Transfer Venue

(3)(B)Shall Be Granted

259 To What County 64 Venue No wording change from existing rule

(b)Motion to Transfer Venue

(3)(C)Transferred to What County
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261 Transcript on Change 64 Venue

(b)Motion to Transfer Venue

(3)(D)Transcri t on Change

No wording change from existing rule

262 Trial by the Court Delete. This rule is unnecessary.

263 Agreed Case 70 Assignment of Cases for Trial

(c)Agreed Method of Trial

Existing rule reworded and modified. Also

incorporates existing rule 264, in part.

264 Videotape Trial 70 Assignment of Cases for Trial

(c)Agreed Method of Trial

Existing rule reworded and modified. Also

incorporates existing rule 263, in part.

265 Order of Proceedings on Trial by

Jury

71 Order of Trial

( a)Order of Proceedings

Slight wording changes from existing rule to

make rule apply to all trials.

266 Open and Close--Admission 71 Order of Trial

(b)0 n and Close--Admission

No wording change from existing rule

267 Witnesses Placed Under Rule Delete. This is covered in Evid. R. 614.

268 Motion for Instructed Verdict 100 Motion for Judgment Significant wording changes from existing rule

269 Argument 71 Order of Trial

(c)Order of Argument

111 Attorney Conduct During Trial

In new rule 71, ( 1)-(3) track ( a)-(c) of old

rule. In new rule 111, ( a)-(e) track (d)-(h)

of existing rule.

270 Additional Testimony 71 Order of Trial

(d)Additional Testimony

No wording change from existing rule

271

272

273

274

275

276

278

279

280 Presiding Juror of Jury 85 Deliberations

(a)Presiding Juror

Wording changed from existing rule

281 Papers Taken to Jury Room 85 Deliberations

(d)Charge and Exhibits

Wording changed from existing rule

282 Jury Kept Together 85 Deliberations

(b)Separation

Wording changed from existing rule

283 Duty of Officer Attending Jury 85 Deliberations

(c)Baitiff

uording changed from existing rule.

284 Judge to Caution Jury Delete. This rule is probably unnecessary.

285 Jury May Communicate with Court 86 Communication

(a)Generally

Wording changed from existing rule

286 Jury May Further Receive -

Instructions

86 Communication

(a)Generalty

Wording changed from existing rule

287 Disagreement as to Evidence 86 Communication Wording changed from existing rule. Reference

to obtaining notes on witness testimony

eliminated.

288 Court Open for Jury Delete. This rule is probably unnecessary.

289 Discharge of Jury 87 Verdict

(g)Discharge

Wording changed from existing rule

290 Definition and Substance 87 Verdict

(a)Defined

Wording changed. Reference to general and

special verdists eliminated.
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291 Form of Verdict 87 Verdict Wording changed from existing rule. Now

(b)Form require answers to questions submitted by the

court rather than "No s pecial form .

292 Verdict by Portion of Original 87 Verdict Wording changed from existing rule
Jury ( c)Requirements

(1)Signing

(2)Number

293 When the Jury Agrees 87 Verdict Wording changed from existing rule

(d)Receipt

294 Polling the Jury 87 Verdict Wording changed from existing rule

(e)Polling

295 Correction of Verdict 87 Verdict Wording changed from existing rule
(f)Defects

296 Requests for Findings, etc. 88 Findings by the Court; Judgment on This proposed rule changes current practice.
Partial Findings.

297 Time to File, etc. 88 Findings by the Court; Judgments This proposed rule changes current practice.
on Partial Findings.

298 Additional or Amended Findings of 88 Findings by the Court, Etc.
Fact and Conclusions of Law ( a)Modification of Findings.

299 Omitted Findings 88 Findings by the Court, etc. Slight wording change from existing rule.

(a)Modification of Findings.

299a Findings of Fact to be Separately 101. Judgments, Decrees and Orders; This is an entirely new rule.
Filed. Effective Dates.

300 Court to Render Judgment 100 Motion for Judgment as a Matter of Wording changed from existing rule. Also

Law; Modification of Judgments and incorporates existing rules 268 & 301

Corrections of Clerical Mistakes

(a)Motion for Judgment as a Matter of

Law

301 Judgments 100 Motion for Judgment as a Matter of Wording changed from existing rule. Also

Law; Modifications of Judgments and incorporates existing rules 268 & 300

Corrections of Clerical Mistakes
(a)Motion for Judgment as a Matter of

Law

101 Judgments, Decrees and Orders;
Effective Dates

(a)Definition; Form and Substance

302 On Counterclaims. Delete. This rule is unnecessary.

303 On Counterclaims for Costs. Delete. This rule is unnecessary.

304 Judgment Upon Record. Delete. This rule is unnecessary.

305 Proposed Judgment 101 Judgments, Decrees and Orders; Reworded from existing rule

Effective Dates

(b)Proposed Judgments

306 Recitation of Judgment 101 Judgments, Decrees and Orders; Slight wording change from existing rule. Also

Effective Dates incorporates portion of existing rule 301

- (a)Definition; Form and Substance

306a Periods to Run From Signing of 101 Judgments, Decrees and Orders; No wording change from existing rule

Judgment Effective Dates

(f)Effective Dates: Periods to Run

from Signing of Judgment

306c Prematurely Filed Documents 104 New Trials No wording change from existing rule

(f)Prematurely Filed Motions

307 Exceptions, Etc., Transcript. Delete. This rule is obsolete.
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308 Court Shalt Enforce its Decrees 101 Judgments, Decrees and Orders; Slight wording change from existing rule

Effective Dates

(c)Judgments for Personal Property

308a In Suits Affecting the Parent- Delete. This should be covered in the Family Code.

Child Relationship

309 In Foreclosure Proceedings 101 Judgments, Decrees and Orders; No wording change from existing rule. Also

Effective Dates incorporates existing rule 310

(d)Judgments in Foreclosure

Proceedings

310 Writ of Possession 101 Judgments, Decrees and Orders; Reworded from existing rule. Also incorporates

Effective Dates existing rule 309

(d)Judgments in Foreclosure

Proceedings

311 On Appeal from Probate Court. Delete. This rule is obsolete.

312 On Appeal from Justice Court. Delete. This rule is obsolete.

313 Against Executors, Etc. 101 Judgments, Decrees and Orders; No wording change from existing rule
Effective Dates

(e)Judgments Against Personal

Representatives

314 Confession of Judgment. Delete. This rule is obsolete.

315 Remittitur. Consider Adding

316 Correction of Clerical Mistakes in 100 Motion for Judgment as a Matter of Slight wording change from existing rule

Judgment Record Law; Modication of Judgments or

Findings and Correction of Clerical

Mistakes

320 Motions and Actions of Court 104 New Trials Rule shortened and reorganized

Thereon (a)Motion for New Trials

(e) Partial New Trials; Remittiturs

321 Form 104 New Trials Reworded and reorganized. Also incorporates

(c)Form of Motion; Need for Affidavits existing rule 322

322 Generality to be Avoided 104 New Trials Reworded and reorganized. Also incorporates

(c)Form of Motion; Need for Affidavits existing rule 321

324 Prerequisites of Appeal 104 New Trials No wording change in (a) & (b) of existing

(b)Prerequisite on Appeal rule. Part (c) Judgment Notwithstanding

Findings; Cross-Points has been eliminated

326 Not More Than Two. Consider Adding.

327 For Jury Misconduct 104 New Trials No wording change from existing rule

(d)Special Rules for Complaints of

Jury Misconduct

329 Motion for New Trial on Judgment 106 Motion for New Trial on Judgment No wording change from existing rule

Following Citation by Publication Following Citation by Publication

329a County Court Cases. Consider Deletion. This seems obsolete.

329b Time for Filing Motions 100 Motion for Judgment as a Matter of Wording slighty changed from existing rule.

(g) Law; Modication of Judgments and Rules generally reorganized

Correction of Clerical Mistakes

(b)Motion for Modification of Judgment

or Findings

105 Time for Filing Motions

330 Rule of Practice and Procedure in Delete. Move to Government Code.

Certain District Courts.
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30 Parties Plaintiff and Defendant

(a)Reat Party in Interest

New. Source Fed. R. 17(a).

20 PLeadings Allowed; Form of Motions

(c)Motions and Other Pa rs

New. Source Fed. R. 7.

25 Presentation of Defenses; Plea or

Motion Practice

(b)How Presented

New. Source Fed. R. 12.

121 Duties (Court Reporters) New. Source Tex.R.App.P. 11

122 Work ( Court Reporters) New. Source Tex.R.App.P. 12

132 Taxable Costs New.

65 Pleas in Abatement New. Case law
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CURRENT TRCP PROPOSED TRCP COMMENTS

14 Affidavit by Agent Delete

19 Non-Adjournment of Term Not included in draft.

Consider Deletion.

Review for obsolescence in light of continuous

terms

20 Minutes Read and Signed 119 Minutes Read and Signed.

Consider Deletion.

No wording change from existing rule. Review

for obsolescence; procedure likely ignored for

most pa rt

29 Suit on Claim Against Dissolved

Corporation

Delete This should be covered in the TBCA (Art.

7.12).

30 Parties to Suits Delete This should be covered in the CPRC (Sec.

17.001).

31 Surety Not to Be Sued Alone Delete This should be covered in the CPRC (Sec.

17.001).

32 May Have Question of Suretyship

Tried

Delete This special rule for sureties is unecessary.

33 Suits by or Against Counties Transfer to CPRC or Delete See Ch. 17, CPRC.

34 Against Sheriff, Etc. Transfer to CPRC or Delete See Ch. 17, CPRC.

35 On Official Bonds Transfer to CPRC or Delete See Ch. 17, CPRC.

36 Different Officials and Bondsmen Transfer to CPRC or Delete See Ch. 17, CPRC.

37 Additional Parties Delete This rule is unnecessary.

46 Petition and Answer; Each One

Instrument of Writing

Consider Deletion. Th=s rule is probably unnecessary.

49 Where Several Counts Delete This rule is unnecessary.

52 Alleging a Corporation Delete; see Proposed Rule 27(e).

61 Trial: Intervenors: Rules Apply to

All Parties

Delete. This rule is unnecessary.

68 Court May Order Re leader Delete Not addressed in draft

85 Original Answer; Contents Delete This rule is unnecessary.

96 No Discontinuance Delete This rule is probably unnecessary.

111 Citation by Publication in Action

Against Unknown Neirs or Stockholders

of Defunct Corporations

Delete This should be covered in CPRC, Ch. 17.

112 Parties to Actions Against Unknown

Owners or Claimants of Interest in

Land

Delete This should be covered in CPRC, Ch. 17.

113 Citation by Publication in Actions

Against Unknown Owners or Claimants of

Interest in Land

Delete This should be covered in CPRC, Ch. 17.

117a Citation in Suits for Delinquent

Ad Valorem Taxes

Delete This should be covered in CPRC, Ch. 17.

119a Copy of Decree Delete. This should be covered in the Family Code.

121 Answer is Appearance Delete. This rule is unnecessary.

125 Parties Responsible Delete. This rule is probably unnecessary.

1
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133 Costs of Motion Delete. This rule is probably meaningless.

139 On Appeal and Certiorari Delete. This rule should be in the TRAP.

143a Costs on Appeal to County Court Delete. This rule

rules.

should be in the Justice Court

180 Refusal to Testify Delete. This rule is unnecessary.

181 Party as Witness Delete. This rule is unnecessary.

185 Suit on Account Delete. This rule is unnecessary.

218 Jury Docket Delete. This rule is probably unnecessary.

219 Jury Trial Day Delete. This rule is probably unnecessary.

230 Certain Questions Not to Be Asked Delete. This rule is unnecessary.

232 Making Peremptory Challenges Delete. This rule is unnecessary.

235 If Jury is inc lete Delete. This rule is probably unnecessary.

237 Appearance Day. Delete. This rule is unnecessary.

238 Call of Appearance Docket. Delete. This rule is obsolete.

247 Trial When Set Delete. This rule is unnecessary.

248 Jury Cases. Delete. This rule is unnecessary.

262 Trial by the Court Delete. This rule is unnecessary.

267 Witnesses Placed Under Rule Delete. This is covered in Evid. R. 614.

284 Judge to Caution Jury Delete. This rule is probably unnecessary.

288 Court Open for Jury Delete. This rule is probably unnecessary.

302 On Counterclaims. Delete. This rule is unnecessary.

303 On Counterclaims for Costs. Delete. This rule is unnecessary.

304 Judgment Upon Record. Delete. This rule is unnecessary.

307 Exceptions, Etc., Transcript. Delete. This rule is obsolete.

308a In Suits Affecting the Parent-

Child Relationshi

Delete. This should be covered in the Family Code.

311 On Appeal from Probate Court. Delete. This rule is obsolete.

312 On Appeal from Justice Court. Delete. This rule is obsolete.

314 Confession of Judgment. Delete. This rule is obsolete.

329a County Court Cases. Consider Deletion. This seems obsolete.

330 Rule of Practice and Procedure in

Certain District Courts.

Delete. Move to Government Code.
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CURRENT TRCP PROPOSED TRCP COMPfENTS

70 PLeading: Surprise: Cost Consider adding. Not addressed in draft.

71 Misnomer of Pleading Consider adding.

74 Filing With the Court Defined Consider adding.

75 Filed Pleadings; Withdrawals Consider adding. Not addressed in draft.

122 Constructive Appearance This rule should be added.

123 Reversal of Judgment This rule should be added.

124 No Judgment Without Service This rule should be added.

140 No Fee for Copy Consider adding to Proposed Rule 132.

160 Dissolution of Corporation Add to Proposed Rule 39.

161 Where Some Defendants Not Served Consider adding.

162 Dismissal or Non-Suit Add.

163 Dismissal as to Parties Served,

Etc.

Add.

165 Abandonment Consider adding.

315 Remittitur. Consider Adding .

326 Not More Than Two. Consider Adding.

1
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APPENDIX "C"

MASTER PROPOSED CIVIL PROCEDURE RULES

SECTION 1

General Rules

Rule 1. Objective of Rules

The proper objective of rules of civil procedure is to

obtain a just, fair, equitable and impartial adjudication of the

rights of litigants under established principles of substantive

law. To the end that this objective may be attained with as

great expedition and dispatch and at the least expense both to

the litigants and to the state as may be practicable, these rules

shall be given a liberal construction.

[Current Rule: Tex. R. Civ. P. 1].

[Original Source: New Rule 1].

Rule 2. Scope of Rules

These rules shall govern the procedure in the justice,

county, and district courts of the State of Texas in all actions

of a civil nature, with such exceptions as may be hereinafter

stated. Where any statute in effect immediately prior to Septem-

ber 1, 1941, prescribed a rule of procedure in lunacy, guardian-

ship, or estates of decedents, or any other probate proceedings

in the county court differing from these Rules, and not included

in the "List of Repealed Statutes," such statute shall apply; and

where any statute in effect immediately prior to September 1,

1941, and not included in the "List of Repealed Statutes,"

prescribed a rule of procedure in any special statutory proceed-

ing differing from these rules, such statute shall apply. All

statutes in effect immediately prior to September 1, 1941,

prescribing rules of procedure in bond or recognizance forfei-

tures in criminal cases are hereby continued in effect as rules

of procedure governing such cases, but where such statutes

prescribed no rules of procedure in such cases, these rules shall

apply. All statutes in effect immediately prior to September 1,

1941, prescribing rules of procedure in tax suits are hereby

continued in effect as rules of procedure governing such cases,

but where such statutes prescribed no rules of procedure in such

cases, these rules shall apply; provided, however, that Rule

(current Rule 117a) shall control with respect to citation in tax

suits.

[Current Rule: Tex. R. Civ. P. 2].

[Original Source: Federal Rule 1, adapted to Texas

practice].

[Official Comments]:

1
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Change by Amendment effective September 1, 1986. Amended; . ... . .: . .
delete any reference to.:::ap:pella;te,procedure:..:

Rule 3. Construction of Rules

Unless otherwise expressly provided, the past, present or

future tense shall each include the other; the masculine, femi-

nine, or neuter gender shall each include the other, and the

singular and plural number shall each include the other.

[Current Rule: Tex. R. Civ. P. 3].

[Original Source: Art. 10, subdivisions 2, 3 and 4].

Rule 4. Local Rules

Each administrative judicial region, district court, county

court, county court at law, and probate court may make and amend

local rules governing practice before such courts, provided:

(a) that any proposed rule or amendment shall not be

inconsistent with these rules or with any rule of the administra-

tive judicial region in which the court is located;

(b) no time period provided by these rules may be altered
by local rules;

(c)

effective

of Texas;

any proposed local rule or amendment shall not become

until it is submitted and approved by the Supreme Court

(d) any proposed local rule or amendment shall not become

effective until at least thirty days after its publication in a

manner reasonably calculated to bring it to the attention of

attorneys practicing before the court or courts for which it is
made;

(e) all local rules or amendments adopted and approved in

accordance herewith are made available upon request to the

members of the bar;

(f) no local rule, order, or practice of any court, other

than local rules and amendments which fully comply with all

requirements of this Rule (Current Rule 3a), shall ever be

applied to determine the merits of any matter.

[Current Rule: Tex. R. Civ. P. 3a].

[Original Source: New Rule].

[Official Comments]:

Change by Amendment effective April 1, 1984. Moves Rule 817

to Rule 3a toemphasize:the';superiority:of the general.rules
over local rules of.procedure::.and:requires:Supreme:Ccurt.

2



I
I

I
I
I
I
I
I
I

I
I
I
I
I

.. ..

Change by Amendment effective September 1, 1986. A inended_.to

delete any reference t;o,appellate;;procedur.e.;.The:::words

"Court o.f :Appeals. each,'; :ha^re ;'been:; deleted:; :: ::

Change by Amendment effective September 1, 1990.

^

reclude use :of:>; .unp:blshed xo^alP ,

SECTION 2

Commencement of Action; Service of Process, Pleadings Motions and

Orders

Rule 5. Commencement of Suit

A civil suit in the district or county court shall be

commenced by a petition filed in the office of the clerk. No

civil suit shall be commenced on Sunday.

[Current Rule: Tex. R. Civ. P. 22 and the applicable

portion of Rule 6.].

[Original Source: Art. 1974, unchanged and Art. 1971, with

minor textural change].

[Task Force Comments: There is an exception in current rule

6 for "cases of injunction, attachment, garnishment,

sequestration, or distress proceedings"; it is unclear

whether this exception applies to commencement of the suit

and/or service of process. If it applies to commencement of

the suit, then the exception would be added to the last

sentence of the proposed rule].

Rule 6. Time

The following rule applies to any period of time prescribed

or allowed by these rules, by order of a court, or by any

applicable statute.

(a) Computation. The day of the act, event or default

which begins the period is not to be included in the computation.

The last day of the period so computed is to be included, unless

it is a Saturday, Sunday or legal holiday. Saturdays, Sundays

and legal holidays shall not be counted for any purpose in any

time period of five days or less in these rules, except for

purposes of the three-day periods in Rules (current Rule 21)
and (current Rule 21a), which extend other periods by three

days when service is made by registered or certified mail or by

facsimile, and for purposes of the five-day period provided for

under Rule (current Rules 748, 749, 749a, 749b, and 749c).

3
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(b) Enlargement. When by these rules, by a notice given

thereunder or by order of a court an act is required or allowed

to be done at or within a specified time, the court for cause

shown may, at any time in its discretion (1) with or without

motion or notice, order the period enlarged if an application is

made before the expiration of the period originally prescribed or

as extended by a previous order; or (2) upon motion permit the

act to be done after the expiration of the specified period where

good cause is shown for the failure to act. This section does

not apply to any action brought under the rules relating to new

trials.

(c) Use of United States Postal Service. If any document

is sent to the proper clerk by first-class United States mail in

an envelope or wrapper properly addressed and stamped and is

deposited in the mail on or before the last day for filing the

document, it shall be filed by the clerk and be deemed timely

filed if it is received by the clerk not more than ten days

tardy. A legible post-mark affixed by the United States Postal

Service shall be prima facie evidence of the date of mailing.

[Current Rule: Tex. R. Civ. P. 4 and 5].

[Original Source: Federal Rule 6].

[Official Comments]:

Changes to Rule 4:

.. .. . ... .

half-holidavs.

Change by amendment effective January 1, 1961. The:word::.

Change by amendment effective September 1, 1990. Amerided":to

omit counting 5aturdays,'SUndays and;:legal holidaysin all.

periods of::;aess:than fiv,e days with certain:exceptions

Changes to Rule 5:

showing that:.the failur.eto.:act'was'result of

...

,.. .. . . ..... . .._... , .. .
.....

F er Ru o uch,.

Change by amendment effective March 1, 1950. The>;::f:ist>::_.. .. ..
.
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Change byamendment effective January 1, 1971: he:::Tarigtiage

of:the first provasohas been changed ^o eliminate the

make;a.legible postniark cdnclusive:as to the date'of

Change by amendment effective February 1, 1973.

'`

,. , ... . .. . , ..

g g
,

Change by amendment effective September 1, 1,990. Tp;:':make.;::.

the last .date for mail.ing under :Rule : 5::cc^^:^ncide with the,..
Iast.date for filing:. , ;:...

Rule 7. Citation and Service - Non-Publication

(a) Issuance. Upon the filing of the petition, the clerk,

when requested, shall forthwith issue a citation and deliver the

citation as directed by the requesting party. The party

requesting citation shall be responsible for obtaining service of

the citation and a copy of the petition. Upon request, separate

or additional citations shall be issued by the clerk.

(b) Form. The citation shall (1) be styled "The State of

Texas," (2) be signed by the clerk under seal of court, (3)

contain name and location of the court, (4) show date of filing

of the petition, (5) show date of issuance of citation, (6) show

file number, (7) show names of parties, (8) be directed to the

defendant, (9) show the name and address of attorney for plain-

tiff, otherwise the address of plaintiff, (10) contain the time

within which these rules require the defendant to file a written

answer with the clerk who issued citation, (11) contain address

of the clerk, and (12) shall notify the defendant that in case of

failure of defendant to file an answer, judgment by default may

be rendered for the relief demanded in the petition. The cita-

tion shall direct the defendant to file a written answer to the

plaintiff's petition on or before 10:00 a.m. on the Monday next

5
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after the expiration of twenty days after the date of service
thereof. The requirement of subsections 10 and 12 of this

section shall be in the form set forth in Section c of this rule.

(c) Notice. The citation shall include the following

notice to the defendant: "You have been sued. You may employ an

attorney. If you or your attorney do not file a written answer

with the clerk who issued this citation by 10:00 a.m. on the

Monday next following the expiration of twenty days after you

were served this citation and petition, a default judgment may be

taken against you."

(d) Copies. The party filing any pleading upon which

citation is to be issued and served shall furnish the clerk with

a sufficient number of copies thereof for use in serving the

parties to be served, and when copies are so furnished the clerk

shall make no charge for the copies.

[Current Rule: Tex.R.Civ.P. 99].

[Original Source: Art. 2021).

[Official Comments]:

many,::

titations for the:defendant:.or defendants as:the.plaiiff:
;..:.:

(e) Who May Serve. Citation and other notices may be

served anywhere by (1) any sheriff or constable or other person

authorized by law or, (2) by any person authorized by law or by

written order of the court who is not less than eighteen years of

age. No person who is a party to or interested in the outcome of

a suit shall serve any process. Service by registered or

certified mail and citation by publication shall, if requested,

be made by the clerk of the court in which the case is pending.

The order authorizing a person to serve process may be made

without written motion and no fee shall be imposed for issuance

of such order.

[Current Rule: Tex.R.Civ.P. 103].

[Original Source: New Rule].

[Official Comments]:

,
Change by amendment effective January 1, 1981. The rule is
amended to _

by

Ch bange y amendment effective January 1, 1988._ _. , ,.. . ....... ,........ .

authorizepersQns.other thanSherriffs:br Constables>to:.serve:
citation. Further: ^ . ' .
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avoid the necessity of motionsand fees

(f) Duty of Recipient. The officer or authorized person to

whom process is delivered shall endorse thereon the day and hour

on which he received it, and shall execute and return the same

without delay.

[Current Rule: Tex. R. Civ. P. 105].

[Original Source: Art. 2025, unchanged].

[Official Comments]:

Change by amendment effective January 1, 1978. !^he:s:pel^arig;.:;:;. .. .; : . . .. . . . ....: ... :. : . ......:. : . . :: . ... ,

(g) Method of Service.

(1) Unless the citation or an order of the court

otherwise directs, the citation shall be served by any person

authorized by Rule (currently Rule 103) by

(A) delivering to the defendant, in person, a

true copy of the citation with the date of delivery endorsed

thereon with a copy of the petition attached thereto, or

(B) mailing to the defendant by registered or

certified mail, return receipt requested, a true copy of the

citation with a copy of the petition attached thereto.

(2) Upon motion supported by affidavit stating the

location of the defendant's usual place of business or usual

place of abode or other place where the defendant can probably be

found and stating specifically the facts showing that service has

been attempted under either (1)(A) or (1)(B) at the location

named in such affidavit but has not been successful, the court

may authorize service

(A) by leaving a true copy of the citation, with

a copy of the petition attached, with anyone over sixteen years

of age at the location specified in such affidavit, or

(B) in any other manner that the affidavit or

other evidence before the court shows will be reasonably

effective to give the defendant notice of the suit.

[Current Rule: Tex. R. Civ. P. 106].

[Original Source: Art. 2026].

[Official Comments]:

Change: The'o:fficer is dire.cted°'to

citation,which he deliversto:;the

7

noteupon the copy of the..

defendant,.the date of
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Change by amendment effective January 1, 1976.

registeredorcertified ma..ll'is authorized:..in
: ..

Change by amendment effective January 1, 1978. Subc3.ivis:^::ons;:....
(b) and >(e) .^re new;The..rule:'is xewri^ten_

g

Change by amendment effective January 1, 1988. Gonfor^ns;to

(h) Return of Service. The return of the officer or

authorized person executing the citation shall be endorsed on or

attached to the same; it shall state when the citation was served

and the manner of service and be signed by the officer officially

or by the authorized person. The return of citation by an

authorized person shall be verified. When the citation was

served by registered or certified mail as authorized by Rule

(current Rule 106), the return by the officer or authorized

person must also contain the return receipt with the addressee's

signature. When the officer or authorized person has not served

the citation, the return shall show the diligence used by the

officer or authorized person to execute the same and the cause of

failure to execute it, and where the defendant is to be found, if

he can ascertain.

Where citation is executed by an alternative method as
authorized by Rule (current Rule 106), proof of service

shall be made in the manner ordered by the court.

No default judgment shall be granted in any cause until the

citation, or process under Rules (current Rules 108 or

108a), with proof of service as provided by this rule or by Rules

(Current Rules 108 or 108a), or as ordered by the court in

the event citation is executed under Rule (current Rule

106), shall have been on file with the clerk of the court ten

days, exclusive of the day of filing and the day of judgment.

[Current Rule: Tex. R. Civ. P. 107].

[Original Source: Arts. 2034 and 2036].

[Official Comments]:

,.
2034

been changed only te)ctually She:last:sentericeofthe riile; ..

....



Chan e by amendmentg

Change by amendment effective January 1, 1981. The.or31y

Chan e b amendment effective Janua 1
.
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.

Chan e by amendment effective September 1, 1990 .g To:::;state..,.. . ....
.

(i) Defendant Not In State. Where the defendant is absent

from the State, or is a nonresident of the State, the form of

notice to such defendant of the institution of the suit shall be

the same as prescribed for citation to a resident defendant; and

such notice may be served by any disinterested person competent

to make oath of the fact in the same manner as provided in Rule

(current Rule 106) hereof. The return of service in such

cases shall be endorsed on or attached to the original notice,

and shall be in the form provided in Rule (current Rule

107), and be signed and sworn to by the party making such service

before some officer authorized by the laws of this State to take

affidavits, under the hand and official seal of such officer. A

defendant served with such notice shall be required to appear and

answer in the same manner and time and under the same penalties

as if he had been personally served with a citation within this

State to the full extent that he may be required to appear and

answer under the Constitution of the United States in an action

either in rem or in personam.

[Current Rule: Tex. R. Civ. P. 108].

[Original Source: Arts. 2037 and 2038].
[Official Comments]:

Change: This;"rule:supersedes:;tfie::.former::.atatutes::goverriing

non-residen..t:nbtice::Form...o;f>cit:ation and ariethod of service::.'

is to be the;;same;:as provided:for' zesident deferidants.

h 1976.

constitutiorial mits

( j) Service in Foreign Country.

(1) Manner. Service of process may be effected upon a
party in a foreign country if service of the citation and peti-

tion is made: (a) in the manner prescribed by the law of the

9
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foreign country for service in that country in an action in any

of its courts of general jurisdiction; or (b) as directed by the

foreign authority in response to a letter rogatory or a letter of

request; or (c) in the manner provided by Rule (current Rule

106); or (d) pursuant to the terms and provisions of any

applicable treaty or convention; or (e) by diplomatic or consular

officials when authorized by the United States Department of

State; or (f) by any other means directed by the court that is

not prohibited by the law of the country where service is to be

made. The method for service of process in a foreign country

must be reasonably calculated, under all of the circumstances, to

give actual notice of the proceedings to the defendant in time to

answer and defend. A defendant served with process under this

rule shall be required to appear and answer in the same manner

and time and under the same penalties as if he had been

personally served with citation within this state to the full

extent that he may be required to appear and answer under the

Constitution of the United States or under any applicable

convention or treaty in an action either in rem or in personam.

(2) Return. Proof of service may be made as

prescribed by the law of the foreign country, by order of the

court, by Rule (currently, Rule 107), or by a method

provided in any applicable treaty or convention.

[Current Rule: Tex. R. Civ. P. 108a].

[Original Source: ?].

[Official Comment: New rule effective April 1, 1984].

I
I
I
I
I
I

(k) Acceptance of Service. The defendant may accept

service of process, or waive the issuance or service thereof, by

a written memorandum signed by the defendant, his duly authorized

agent or attorney, after suit is brought if such memorandum is

sworn to before a proper officer, excluding any attorney in the

case, and filed with the court. Such acceptance or waiver shall

have the same force and effect as if the citation had been issued

and served as provided by law. The party signing the memorandum

shall be delivered a copy of plaintiff's petition, and the

memorandum shall so state that such was received by the party.

In every divorce action such memorandum shall also include the

defendant's mailing address.

[Current Rule: Tex. R. Civ. P. 119; with only grammatical

changes].

[Original Source: Art. 2045].

[Official Comments]:

.
_ ,.
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31 , 1941...

Change by amendment effective January 1, 1955.: . ., ;.: ...
sentence::added:

Last

Change bY amendment effective January `*^^^1961. Re quirement _... . ... .. . .... .. ..... ..........

prooess or waiver:o^ issuance and service thereof be sigrie

(1) Amendment. At any time in its discretion and upon
such notice and on such terms as it deems just, the court may

allow any process or proof of service thereof to be amended,

unless it clearly appears that material prejudice would result to

the substantial rights of the party against whom the process
issued.

[Current Rule: Tex. R. Civ. P. 118].

[Original Source: Art. 2044, Federal Rule 4(h)].

[Official Comments]:

Change:

well:as in the.proof of its service.

Rule 8. Citation by Publication

(a) General. Upon oath made by a party to a suit, his

agent or attorney [hereinafter in this section "party"] that one

or more of the following situations exist, the clerk shall issue

citation for a defendant for service by publication:

party, or

(1) if the residence of any defendant is unknown to the

(2) if the defendant is a transient person whose

whereabouts cannot be ascertained through due diligence of the
party, or

(3) if the defendant is absent from or is a nonresident

of the State and the party has been unable to obtain personal

service as provided for in Rule (current Rule 108).

In all such cases it shall be the duty of the court to

inquire into the sufficiency of the diligence exercised in

attempting to ascertain the residence or whereabouts of the

defendant or to obtain service of nonresident notice before

granting any judgment on such service.

[Current Rule: Tex. R. Civ. P. 109].

[Original Source: Art. 2039 First sentence, with minor

textural change].
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[Official Comments]:

Change by amendment effective January 1, 1976. ThstJord

'' continentalbefore ' ' United State:s'.:;' in the last

sentsnce is:.deleted

Change by amendment effective April 1, 1984. iThe:1 ast;

(b) Effect of This Rule on Other Statutes. Where a statute

authorizing citation by publication provides expressly for

requisites of such citation, these rules shall not govern.

Otherwise, the provisions of these rules shall govern.

[Current Rule: Tex. R. Civ. P. 110].

[Original Source: New Rule].

(c) Requisites. Where citation by publication is

authorized by these rules, the citation shall contain the

requisites prescribed by Rule (current Rules 15 and 99),

insofar as they are not inconsistent with this section. No copy

of the plaintiff's petition shall accompany this citation. The

citation shall be directed to the defendant or defendants by

name, if known, or to the defendant or defendants as designated

in the petition, or such other classification as may be fixed by

any statute or by these rules. If there are two or more

defendants, separate citation is not required for each; it shall

be sufficient for the citation to be directed to all of them by

name or classification. The citation shall contain the names of

the parties, a brief statement of the nature of the suit (no

details or particulars of the claim are required), and a

description of any property involved and of the interest of the

defendant(s).

If the suit involves land, the brief statement of the claim

shall state the kind of suit, the number of acres of land

involved, or the lot and block number, or any other plat

description that may be of record if the land is situated in a

city or town, the survey on which and the county in which the

land is situated, and any special pleas which are relied upon in

such suit.

[Current Rule: Tex. R. Civ. P. 114 and 115].

[Original Source: Art. 2041, with minor textural change,

and Art. 2092(6)].

(d) Service. The citation, when issued, shall be served by

the sheriff or any constable of any county of the State of Texas

or by the clerk of the court in which the case is pending, by

having the same published once each week for four (4) consecutive

weeks, the first publication to be at least twenty-eight (28)

days before the return day of the citation. In all suits which

do not involve the title to land or the partition of real estate,
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such publication shall be made in the county where the suit is

pending, if there be a newspaper published in said county, but if

not, then in an adjoining county where a newspaper is published.

In all suits which involve the title to land or partition of real

estate, such publication shall be made in the county where the

land, or a portion thereof, is situated, if there be a newspaper

in such county, but if not, then in an adjoining county to the

county where the land or a part thereof is situated, where a

newspaper is published.

[Current Rule: Tex.R.Civ.P. 116].

[Original

[Official

Source: Arts.

Comments]:

2042 and 2092(6)].

citation shall be endorsed or attached to the same, and show how

and when the citation was executed, specifying the dates of such

publication, be signed by him officially and shall be accompanied

by a printed copy of such publication.

;:;%:'.;<:,>

(e) Return. The return of the officer executing such

h b

[Current Rule: Tex. R. Civ. P. 117].

[Original Source: Art. 2043, unchanged].

I

I
1

(f) Amendment. At any time in its discretion and upon such

notice and on such terms as it deems just, the court may allow

any process or proof of service thereof to be amended, unless it

clearly appears that material prejudice would result to the

substantial rights of the party against whom the process issued.

[Current

[Original

[Official

Rule: Tex. R. Civ. P. 118].

Source: Art. 2044; Federal Rule 4(h)].

Comments: New rule effective December 31, 1947].

Change: The:.ruleauthar:izes amendinent,:.in the process.as

(q) Other Substituted Service. Whenever citation by

publication is authorized, the court may, on motion, prescribe a

different method of substituted service, if the court finds, and

so recites in its order, that the method so prescribed would be

as likely as publication to give defendant actual notice. When

such method of substituted service is authorized, the return of

the officer executing the citation shall state particularly the

manner in which service is accomplished, and shall attach any

return receipt, returned mail, or other evidence showing the

result of such service. Failure of defendant to respond to such

citation shall not render the service invalid. When such
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substituted service has been obtained and the defendant has not

appeared, the provisions of Rules (current Rules 244 and

329) shall apply as if citation had been served by publication.

[Current Rule: Tex. R. Civ. P. 109a].

[Original Source: New rule effective January 1, 1976].

Rule 9. Process, Service and Filing of Pleadings, Motions and
Other Papers.

(a) Form. The style of all writs and process shall be "The

State of Texas;" and unless otherwise specially provided by law

or these rules every such writ and process shall be directed to

any sheriff or any constable within the State of Texas, shall be

made returnable on the Monday next after expiration of twenty

days from the date of service thereof, and shall be dated and

attestedby the clerk with the seal of the court impressed

thereon; and the date of issuance shall be noted thereon.

[Current Rule: Tex. R. Civ. P. 15].

[Original Source: Art. 2286].

[Official Comments]:

, .
g

.

.addre8sed:ta°the sheriff or.any constable:pf..a spec'ific

Compare:Rule 101:

(b) Endorsement. For all process, every officer or
authorized person shall endorse the day and hour on which he
received them, the manner in which he executed them, and the time

and place the process was served and shall sign the returns
officially.

[Current Rule: Tex. R. Civ. P. 16].

[Original Source: Art. 6875, with minor textural changes].
[Official Comments]:

y endment e ffective Janua z` 1 1988 . g Artic

,.

authorized expense for serving process:

(c) Fees. Except where otherwise expressly provided by law

or these rules, the officer receiving any process to be executed

shall not be entitled in any case to demand his fee for executing

the same in advance of such execution, but his fee shall be taxed

and collected as other costs in the case.

[Current Rule: Tex. R. Civ. P. 17].

[Original Source: Art. 3911].
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[Official Comments]:

(d) Filing and Serving Pleadings and Motions. Every

pleading, plea, motion or application to the court for an order,

whether in the form of a motion, plea or other form of request,

unless presented during a hearing or trial, shall be filed with

the clerk of the court in writing, shall state the grounds

therefor, shall set forth the relief or order sought, and at the

same time a true copy shall be served on all other parties, and

shall be noted on the docket.

An application to the court for an order and notice of any

hearing thereon, not presented during a hearing or trial, shall

be served upon all other parties not less than three days before

the time specified for the hearing, unless otherwise provided by

these rules or shortened by the court.

If there is more than one other party represented by

different attorneys, one copy of such pleading shall be delivered

or mailed to each attorney in charge.

The party or attorney of record, shall certify to the court

compliance with this rule in writing over signature on the filed

pleading, plea, motion or application.

After one copy is served on a party that party may obtain

another copy of the same pleading upon tendering reasonable

payment for copying and delivering.

[Current Rule: Tex. R. Civ. P. 21].

[Original Source: Art. 2291].

[Official Comments]:

Change by amendment effective January 1, 1978. The;;phrase,

if it relates to a::periding sult :'_ !' was deleted froin tYie

parties andto_.consol:^date`notice and..serviceRules 217

,. .....
;_ . .. .

broadened :toencompass matters::pther .tYiari'::inotions: and to
;.:

require three-day notice unless':theperiod„`is'shortened.:'

Change by amendment effective September 1, 1990. To:;::reqtiire
>..

filing and service of:all;pleadings andmotionsona11:

(e) Methods of Service.

rules

to be

every

(1) General. Except as otherwise provided in these

or by order of the court, every order required by its terms

served, every pleading subsequent to the original petition,

paper relating to discovery required to be served upon a
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party, every written motion other than one which may be heard ex

parte, and every written notice, appearance, demand, designation

of record on appeal, request for finding of fact and/or law, and

similar paper shall be filed with the clerk of the court in

writing, may be served by:

(A) delivering a copy to the party to be served,

or the party's duly authorized agent or attorney of record as the

case may be, either in person or by agent;

(B) by courier receipted delivery;

1 1

I
I
I
I

I
I
I
1

(C) by certified or registered mail, to the

party's last known address;

(D) by facsimile to the recipient's current

telecopier number; or

(E) by such other manner as the court in its

discretion may direct.

(2) When Complete. Service by mail shall be complete

upon deposit of the paper, enclosed in a postpaid, properly

addressed wrapper, in a post office or official depository under

the care and custody of the United States Postal Service.

Service by facsimile after 5:00 p.m. local time of the recipient

shall be deemed served on the following day. Whenever a party

has the right or is required to do some act within a prescribed

period after the service of a notice or other paper upon him and

the notice or paper is served upon him by mail or by facsimile,

three days shall be added to the prescribed period.

(3) Who May Serve. Notice may be served by a party to

the suit, an attorney of record, a sheriff or constable, or by

any other person competent to testify. The party or attorney of

record shall certify to the court compliance with this rule in

writing on the filed instrument. A certificate by a party or an

attorney of record, or the return of an officer, or the affidavit

of any person showing service of a notice shall be prima facie

evidence of the fact of service.

(4) Extension of Time. Nothing herein shall preclude

any party from offering proof that the notice or instrument was

not received, or, if service was by mail, that it was not

received within three days from the date of deposit in a post

office or official depository under the care and custody of the

United States Postal Service, and, upon so findirig, the court may

extend the time for taking the action required of such party or

grant such other relief as it deems just.

16
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have b.eep substituted for Ppst::^f.f^c

(5) Cumulative. The provisions of this section

relating to the method of service of notice are cumulative of all

other methods of service prescribed by these rules.

[Current Rule: Tex. R. Civ. P. 21a].

[Original Source: New Rule effective December 31, 1947].

[Official Comments]:

Chan e b amendment effective January ^g ...,. . .

...

Change by amendment effective February 1, 1973. The:::y,1or^

;::...;. ..:. ; .:::: . :.:...::..:.;:
ecourt.tci:grant an extensi:on:of time or:nth

,
fixiding that a natice ar document.was riot r^ceiyed or

the date ofdeposit in th.e ma;1l:

Change by amendment effective Janua ry 1. , 1978. The;::phras:e`;:.. .

I
Change by amendment effective January 1,

last sentence from the erid of the. forme.r
three-day notice is :deleted because Rule

amendedto require:that;notice.

1981.

21 is concurrently,,:

I

I

1 ,

I
I

Change by amendment effective April 1 , 1984. This?::rule:::;;

Change by amendment effective September 1, 1990. !':o:;!,

for service..:by currerit delivery means:"and::tecYiriologies

(f) Sanctions. If any party fails to serve on or

deliver to the other parties a copy of any pleading, plea,

motion, or other application to the court for an order in

accordance with Rules (current Rules 21 and 21a), the

court may in its discretion, after notice and hearing,

impose an appropriate sanction available under Rules

(current Rule 215-2b).

[Current Rule: Tex. R. Civ. P. 21b].

[Original Source: New rule effective September 1, 1990].

[Official Comments]:

Repealed provisions of Rule 73-to the extent they are to

remain operative-are moved to this new Rule 21b to provide
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sanctions for the failure to serve any filed documents on

all parties].

SECTION 3

Pleadings and Motions

Rule 20. Pleadings Allowed; Form of Motions

(a) Pleadings. Pleadings in the district and county courts

shall be by petition and answer and shall consist of a statement

in plain and concise language of the plaintiff's cause of action

or the defendant's grounds of defense. That an allegation be

evidentiary or be of legal conclusion shall not be grounds for

objection when fair notice to the opponent is given by the

allegations as a whole. Pleadings shall be in writing, on paper

measuring approximately 8 1/2 inches by 11 inches, and signed by

the party or his attorney, and either the signed original

together with any verification or a copy of said original and

copy of any such verification shall be filed with the court.

When a copy of the signed original is tendered for filing, the

party or his attorney filing such copy is required to maintain

the signed original for inspection by the court or any party

incident to the suit, should a question be raised as to its

authenticity. All pleadings shall be construed so as to do

substantial justice.

Pleadings shall contain any other matter which may be

required by any law or rule authorizing or regulating any

particular action or defense.

[Current Rule: Tex. R. Civ. P. 45].

[Original Source: Art. 1997 ( in part); Texas Rules 1 and 32

(for the District and County Courts) and Federal Rule 8(f)].

[Official Comments]:

....:...
Change by amendment effective September 1, 1990. To::::provade,:;

for filing of pleadings haviiig either original>or copies of

signat:ures and verifications including,documents

(b) Petition and Answer; Original and Supplemental. The

pleading of the plaintiff shall consist of an original petition,

and such supplemental petitions as may be necessary. The answer

of the defendant shall consist of an original answer and such

supplemental answers as may be necessary.

[Current Rules: Tex.-R. Civ. P. 78, 83].

[Original Source: Texas Rules 3 and 60 (for District and

County Courts) ] .

I
I
I

I

(c) Motions and Other Papers. An application to the court

for an order shall be by motion which, unless made during a

18



hearing or trial, shall be made in writing, shall state with

particularity the grounds therefor, and shall set forth the

relief or order sought. The requirement of writing is fulfilled

if the motion is stated in a written notice of the hearing of the

motion. The rules applicable to captions and other matters of

form of pleadings apply to all motions and other papers provided

for by these rules. All motions shall be signed in accordance

with Rule (currently Rule 13).

I

used.

[Current Rule: Tex. R. Civ. P. 21].

[Original source: Federal Rule 7(b)].

[Official Comments):

on..

Change by amendment effective January 1, 1978. The:;::phrase

service was.by mail'was nbt:r•eceived w3thin three days from;.

th:e court to:gran.t ari;extension aftime;or„other rel:ief upon:
finding that :;a notice

Departinenarid:<:a:sentence:>has::been>:inserted authorizing

•...:aast senterice;.from the:,:erid::of the::former:rule requ3ring

Change by amendment effective January 1, 1981.

umenuea.,

Change by amendment effective April_...........

Change by amendment effective September 1, 1990. To';'allow
, :. ..

`for service:by current:.d.elivery means:.;and technolo,g3es.

(d) Demurrers Abolished. General demurrers shall not be

[Current Rule: Tex. R. Civ. P. 90 (1st sentence of Rule

90) ] .

[Original Source: New Rule].
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Rule 21. General Rules Of Pleading

(a) Claims for Relief. An original pleading which sets

forth a claim for relief, whether an original petition,

counterclaim, cross-claim, or third party claim, shall contain;

(1) a short statement of the cause of action sufficient

to give notice of the claim involved, provided that in all claims

for unliquidated damages only the statement that the damages

sought are within the jurisdictional limits of the court is

necessary; provided, further, that upon special exception the

court shall require the pleader to amend so as to specify the
maximum amount claimed.

(2) a demand for judgment for all the other relief to

which the party deems himself entitled.

[Current Rule: Tex. R. Civ. P. 47] .

[Original Source: Federal Rule 8(a) and Peek v.

Services Co., 779 S.W.2d 802 (Tex. 1989)].

[Official Comments]:

Eguip.

Change by amendment effective January 1, 1988. '1'he::

I
I
I
I
I

..,.

(b) Alternative Claims for Relief. A party may set forth

two or more statements of a claim or defense alternatively or

hypothetically, either in one count or defense or in separate

counts or defenses. When two or more statements are made in the

alternative and one of them if made independently would be

sufficient, the pleading is not made insufficient by the

insufficiency of one or more of the alternative statements. A

party may also state as many separate claims or defenses as he

has regardless of consistency and whether based upon legal or

equitable grounds or both.

[Current Rule: Tex. R. Civ. P. 48].

[Original Source: Federal Rule 8(e), in part, unchanged].

[Official Comments]:

.
Change: Omiss'ion of::theFederal:requ:i,rement ttiat

Jurisdictional grounds be.:stated:.TheFederal Rule :reqtiires
,

_
subdivision {a).:above hasbeeri substituted::..

Change by amendment effective Janua ry 1 , 1978. .........

,
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(c) Supplemental Petition or Answer. Each supplemental
petition or answer, made by either party, shall be a response to
the last preceding pleading by the other party, and shall not

repeat allegations formerly pleaded further than is necessary as

an introduction to that which is stated in the pleading then

being drawn up. These instruments, to wit, the original petition

and its several supplements, and the original answer and its
several supplements, shall respectively, constitute separate and
district parts of the pleadings of each party; and the position
and identity, by number and name, with the indorsement of each
instrument, shall be preserved throughout the pleadings of either
party.

[Current Rule: Tex. R. Civ. P. 69].

[Original Source: Texas Rule 10 (for District and County
Courts)].

(d) Contents of Supplemental Pleadings.

(1) Plaintiff. The plaintiff's supplemental petitions

may contain special exceptions, general denials, and the

allegations of new matter not before alleged by him, in reply to

those which have been alleged by the defendant.

[Current Rule: Tex. R. Civ. P. 80].

[Original Source: Texas Rule 5 (for District and County

Courts), unchanged].

(2) Defendant. The defendant's supplemental answers
may contain special exceptions, general denial, and the

allegations of new matter not before alleged by him, in reply to

that which has been alleged by the plaintiff.

[Current Rule: Tex. R. Civ. P. 98].

[Original Source: Texas Rule 8 (for District and County
Courts ) ] .

(e) Denials of Claims or Defenses.

(1) A general denial of matters pleaded by the adverse

party which are not required to be denied under oath, shall be

sufficient to put the same in issue. When the defendant has

pleaded a general denial, and the plaintiff shall afterward amend

his pleading, such original denial shall be presumed to extend to

all matters subsequently set up by the plaintiff. When a

counterclaim or cross-claim is served upon a party who has made

an appearance in the action, the party so served, in the absence

of a responsive pleading, shall be deemed to have pleaded a

general denial of the counterclaim or cross-claim, but the party

shall not be deemed to have waived any special appearance or

motion to transfer venue. In all other respects the rules
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prescribed for pleadings of defensive matter are applicable to

answers to counterclaims and cross-claims.

and 2012, combined

without change].

[Official Comment]:

.:. .:... .:: : ::. ...........
Change by amendment effective April 1, 1985.

[Current Rule: Tex. R. Civ. P. 92].

[Original Source: Arts. 2006 (part)

_

privilege.;has been eorr.ected:to:;:"rmotion:totransfer

(2) When a defendant sets up a counterclaim, the

plaintiff may plead thereto under rules prescribed for pleadings

of defensive matter by the defendant, so far as applicable.

Whenever the defendant is required to plead any matter of defense

under oath, the plaintiff shall be required to plead such matters

under oath when relied on by him.

[Current Rule: Tex. R. Civ. P. 81].

[Original Source: Art. 2004, unchanged].

(3) When a party pleads an affirmative defense

contained in (d) of this rule the adverse party is not required

to deny such defense, but the same shall be regarded as denied

unless expressly admitted.

[Current Rule: Tex. R. Civ. P. 82].

[Original Source: Art. 2005, unchanged].

(f) Affirmative Defenses. In pleading to a preceding

pleading, a party shall set forth affirmatively accord and

satisfaction, arbitration and award, assumption of risk,

contributory negligence, discharge in bankruptcy, duress,

estoppel, failure of consideration, fraud, illegality, injury by

fellow servant, laches, license, payment, release, res judicata,

statute of frauds, statute of limitations, waiver, and any other

matter constituting an avoidance or affirmative defense.

[Current Rule: Tex. R. Civ. P. 94 (except last sentence)].

[Original Source: Portion of Federal Rule 8(c), unchanged].

When a defendant shall desire to prove payment, he shall

file with his plea an account stating distinctly the nature of

such payment, and the several items thereof; failing to do so, he

shall not be allowed to prove the same, unless it be so plainly

and particularly described in the plea as to give the plaintiff

full notice of the character thereof.

[Current Rule: Tex. R. Civ. P. 95].
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[Original Source: Art. 2014].

[Official Cmments]:

, ..
Change: Omission.::of;reference to.counterclaim and set off:'

(g) Special Exceptions. A special exception shall not only

point out the particular pleading excepted to, but it shall also

point out intelligibly and with particularity the defect,

omission, obscurity, duplicity, generality, or other

insufficiency in the allegations in the pleading excepted to.

[Current Rule: Tex. R. Civ. P. 91].

[Original Source: Texas Rule 18 ( for District and County

Courts)].

(h) Waiver. Every defect, omission, or fault in a pleading

either of form or of substance, which is not specifically pointed

out by exception in writing and brought to the attention of the

judge in the trial court at least days before trial (omit

before the instruction or charge to the jury or, in a non-jury

case, before the judgment is signed), shall be deemed to have

been waived by the party failing to except, provided that this

rule shall not apply as to any party against whom a default

judgment is rendered.

[Current Rule: Tex. R. Civ. P. 90].

[Original Source: New Rule].

[Official Comments]:

.
are deleted,. and . ;>

signed.t^' ::

[Task Force Comments: The underlined text indicates a

recommendation for substantive changes].

Rule 22. Pleading Special Matters

(a) Special act or law. A pleading founded wholly or in

part on any private or special act or law of this State or of the

Republic of Texas need only recite the title thereof, the date of

its approval, and set out in substance so much of such act or

laws as may be pertinent to the cause of action or defense.

[Current Rule: Tex. R. Civ. P. 53].

[Original Source: Art. 2000, unchanged].

(b) Conditions Precedent. In pleading the performance or

occurrence of conditions precedent, it shall be sufficient to

aver generally that all conditions precedent have been performed

or have occurred. When such performances or occurrences have
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been so plead, the party so pleading same shall be required to
prove only such of them as are specifically denied by the
opposite party.

[Current Rule: Tex. R. Civ. P. 54].

[Original Source: Federal Rule 9(c)].

[Official Comment]:

h 31, 1941.

. . g

(c) Judgment. In pleading a judgment or decision of a

domestic or foreign court, judicial or quasi-judicial

tribunal, or of a board or officer, it shall be sufficient

to aver the judgment or decision without setting forth

matter showing jurisdiction to render it.

[Current Rule: Tex. R. Civ. P. 55].

[Original Source: Federal Rule 9(e)].

[Official Comment: No change except the substitution of
''it shall be" for ''it is" ] .

(d) Special Damage. When items of special damage are

claimed, they shall be specifically stated. Special damages are
those damages that arise naturally but not necessarily from

another's wrongful conduct; they vary with the circumstances of

each case.

[Current Rule: Tex. R. Civ. P. 56].

[Original Source: Federal Rule 4(g)].

[Task Force Comment: The second sentence is based on

Sherrod v. Bailey, 580 S.W.2d 24 (Tex. Civ. App.--Houston

[1st Dist.] 1979, writ ref'd n.r.e.)].

(e) Certain Pleas to be Verified. A pleading setting up

any of the following matters, unless the truth of such matters

appear of record, shall be verified by affidavit.

(1) That the plaintiff has not legal capacity to sue or

that the defendant has not legal capacity to be sued.

(2) That the plaintiff is not entitled to recover in

the capacity in which he sues, or that the defendant is not

liable in the capacity in which he is sued.

(3) That there is another suit pending in this State

between the same parties involving the same claim.

defendant.

(4) That there is a defect of parties, plaintiff or
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(5) A denial of partnership as alleged in any pleading
as to any party to the suit.

(6) That any party alleged in any pleading to be a

corporation is not incorporated as alleged.

(7) Denial of the execution by himself or by his

authority of any instrument in writing, upon which any pleading

is founded, in whole or in part and charged to have been executed

by him or by his authority, and not alleged to be lost or

destroyed. Where such instrument in writing is charged to have

been executed by a person then deceased, the affidavit shall be

sufficient if it states that the affiant has reason to believe

and does believe that such instrument was not executed by the

decedent or by his authority. In the absence of such a sworn

plea, the instrument shall be received in evidence as fully
proved.

(8) A denial of the genuineness of the indorsement or
assignment of a written instrument upon which suit is brought by

an indorsee or assignee and in the absence of such a sworn plea,

the indorsement or assignment thereof shall be held as fully

proved. The denial required by this subdivision of the rule may

be made upon information and belief.

(9) That a written instrument upon which a pleading is

founded is without consideration, or that the consideration of

the same has failed in whole or in part.

(10) A denial of an account which is the foundation of

the plaintiff's action, and supported by affidavit.

(11) That a contract sued upon is usurious. Unless

such plea is filed, no evidence of usurious interest as a defense
shall be received.

(12) That notice and proof of loss or claim for damage

has not been given as alleged. Unless such plea is filed such

notice and proof shall be presumed and no evidence to the

contrary shall be admitted. A denial of such notice or such

proof shall be made specifically and with particularity.

(13) In the trial of any case appealed to the court

from the Industrial Accident Board the following, if pleaded,

shall be presumed to be true as pleaded and have been done and

filed in legal time and manner, unless denied by verified

pleadings:

(A) Notice of injury.

(B) Claim for Compensation
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of the Board.

(C) Award of the Board

(D) Notice of intention not to abide by the award

(E) Filing of suit to set aside the award.

(F) That the insurance company alleged to have

been the carrier of the workers' compensation insurance at the

time of the alleged injury was in fact the carrier thereof.

(G) That there was good cause for not filing claim

with the Industrial Accident Board within the one year period

provided by statute.

(H) Wage rate.

A denial of any of the matters set forth in subdivisions (a)

or (g) of paragraph 13 may be made on information and belief.

Any such denial may be made in original or amended

pleadings; but if in amended pleadings the same must be filed not

less than seven days before the case proceeds to trial. In case

of such denial the things so denied shall not be presumed to be

true, and if essential to the case of the party alleging them,
must be proved.

(14) That a party plaintiff or defendant is not doing"

business under an assumed name or trade name as alleged.

(15) In the trial of any case brought against an

automobile insurance company by an insured under the provisions

of an insurance policy in force providing protection against

uninsured motorists, an allegation that the insured has complied

with all terms of the policy as a condition precedent to bringing

the suit shall be presumed to be true unless denied by verified

pleadings which may be upon information and belief.

(16) Any other matter required by statute to be pleaded
under oath.

[Current Rule: Tex. R. Civ. P. 93].

[Original Source: Arts. 573, 574, 1999, 2010, 3734, and

5074].

[Official Comments]:

Art 2010 W.ith it have been combined provisions from a:

number of other :sp,eci:fic. statutes::requirz:ng sworn..pleas.
'

denials has;>::;however,been;.broadened. Subdivis,io.n (b) wi11;

urider this rule :.:include the:pleathat the defendant has,
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. .

Subdivisions ( f j ;^nd (..5) apply to a1.legatioris in any ...

pleading,,not merely.ta:the p,et.ition.as'formerlystated

Change by amendment of March 31, 1941.

,.

Change by amendment effective December

Change by amendment effective December 31, 1943. ^e^t'ion:, .:.. . . ..... . ....:

.
ubd

o
^

Change by amendment effective January 1, 1971. pirial:::cl:au's:e:"

Change by amendment effective January 1, 1976. Subdivisiori`:

Change by amendment effective September 1, 1983. To,conform.:'

Change by amendment effective April 1, 1984. Sectiori1oi

Rule 23. Form of Pleadings

(a) Indorsement; Identity of the Parties. The petition and

answer and all supplemental petitions and answers shall be

indorsed, so as to show their respective positions in the process

of pleading, as "original petition/answer,"

"plaintiff's/defendant's first supplemental petition/answer," and

so on, to be successively numbered, named and indorsed. The

petition shall state the names of the parties and their

residences, if known, together with the contents described in

Rule (currently Rule 47) General rules of pleading (_)

above.
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[Current Rule: Tex. R. Civ. P. 78, 79, 83].

[Original Source: Texas Rules 3 and 6 (for District and

County Courts)].

(b) Paragraphs. All averments of claim or defense shall be

made in numbered paragraphs, the contents of each of which shall

be limited as far as practicable to a statement of a single set

of circumstances; and a paragraph may be referred to by number in

all succeeding pleadings, so long as the pleading containing such

paragraph has not been superseded by an amendment as provided in
Rule (currently Rule 65) Amended and Supplemental Pleadings.

Each claim founded upon a separate transaction or occurrence and

each defense other than denials shall be stated in a separate

count or defense whenever a separation facilitates the clear

presentation of the matters set forth.

[Current Rule: Tex. R. Civ. P. 50].

[Original Source: Federal Rule 10(b)].

(c) Adoption by Reference. Statements in a pleading may be

adopted by reference in.-a different part of the same pleading or

in another pleading or in any motion, so long as the pleading

containing such statements has not been superseded by an

amendment as provided by Rule (currently Rule 65) Amended
and Supplemental Pleadings.

[Current Rule: Tex. R. Civ. P. 58].

[Original Source: Federal Rule 10(c), first sentence].

.. . ..

I
I
I
I

(d) Exhibits and Pleading. Notes, accounts, bonds,

mortgages, records, and all other written instruments,

constituting, in whole or in part, the claim sued on, or the

matter set up in defense, may be made a part of the pleadings by

copies thereof, or the originals, being attached or filed and

referred to as such, or by copying the same in the body of the

pleading in aid and explanation of the allegations in the

petition or answer made in reference to said instruments and

shall be deemed a part thereof for all purposes. Such pleadings

shall not be deemed defective because of the lack of any

allegations which can be supplied from said exhibit. No other

instrument of writing shall be made an exhibit in the pleading.

[Current Rule: Tex. R. Civ. P. 59].

[Original Source: Texas Rule 19 ( for District and county
Courts)]. -

[Official Comments]:

.. .,. ... ... ...
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Rule 24. Signing of Pleadings, Motions, and Other Papers;

Sanctions

(a) Every pleading, motion, and other paper of a party

represented by an attorney shall be signed by at least one

attorney of record in his individual name, with his State Bar of

Texas identification number, address, telephone number, and, if

available, telecopier number. A party not represented by an

attorney shall sign his pleadings, state his address, telephone

number, and, if available telecopier number.

[Current Rule: Tex. R. Civ. P. 57].

[Original Source: Federal Rule 11, first two sentences,
unchanged].

[Official Comments]:

Chan e b amendment effective January 1, 1981. ^^^g .

.,::: :::.: .:...... ... ....
Change by amendment effective September 1, 1990. Tosupply

attorney telecopier inforination witho,heri;dentify^;ng

information onpleadings.Docuinents..telephoriically

transferred;are:permitted to'befiled:underchanges:in'Ru1e

45.

I
I
I
I

.1

(b) By presenting to the court (whether by signing, filing,

submitting, or later advocating) a pleading, motion, or other

paper, an attorney or unrepresented party is certifying that to

the best of the presenter's knowledge, information, and belief,

formed after reasonable inquiry, the instrument is not groundless

and presented in bad faith or groundless and presented for the

purpose of harassment.

(c) Courts shall presume that pleadings, motions, and other

papers are presented in good faith. "Groundless" for purposes of

this rule means no basis in law or fact and not warranted by good

faith argument for the extension, modification, or reversal of
existing law. A general denial does not constitute a violation

of this rule. The amount requested for damages does not

constitute a violation of this rule.

(d) Any party adversely affected by a violation of this

rule may file a motion seeking relief or sanctions. The

procedure, compliance, and review provisions of Rule

(currently Rule 166d) shall govern motions and proceedings under

this rule, except that motions under this rule shall be served at

least twenty-one (21) days before being filed or presented to the
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court; if the challenged pleading, motion, or other paper is

withdrawn or corrected within that twenty-one (21) day period,

the motion under this rule shall not be filed or presented to the

court.

(e) Upon finding a violation of this rule, the court may

award relief and sanctions as provided in Rule and
(currently Rule 215).

[Current Rule: Tex. R. Civ. P. 13].

[Original Source: Texas Rule 51 (for District and County

Courts ) ] .

[Official Comments]:

.

,. ,
d 9

I

[Task Force Comment: This draft rule was taken from the

report of the Sanctions' Task Force].

Rule 25. Presentation of Defenses; Plea or Motion Practice

(a) When presented. The citation shall direct the

defendant to file"a written answer to the plaintiff's petition on

or before 10:00 a.m. on the Monday next after the expiration of

twenty days after the date of service thereof. An additional 10

days shall be added to this period if the defendant files a

dilatory plea in a separate instrument that is overruled.

[Current Rule: Tex. R. Civ. P. 99].

[Original Source: Federal Rule 12b)].

[Official Comments]:

citations for the defendant or defendants as:;.the plaintiff
inay. request; .erithout the:delay; ofsecuring a return on ariy'

prior citation

(b) How presented. Every defense, in law or fact, to a
claim for relief in any pleading, whether a petition,

counterclaim, cross-claim, or third-party claim, shall be

asserted in the responsive pleading thereto if one is required,
except that the following defenses may at the option of the
pleader be made by motion:

(1) lack of jurisdiction over the subject matter;

(2) lack of jurisdiction over the person;
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(3) improper venue;

(4) insufficiency of process;

(5) insufficiency of service of process;

(6) failure to join a party under Rule (currently
Rule 39) ;

(7) formal or substantive defects in a pleading.

(c) Hearings. The defendant in his answer may plead as

many several matters, whether of law or fact, as he may think

necessary for his defense, and which may be pertinent to the

cause, and such matters shall be heard in such order as may be

directed by the court, special appearance and motion to transfer

venue, and the practice thereunder being excepted herefrom.

[Current Rule: Tex. R. Civ. P. 84].

[Original Source: Arts. 2006 (part) and 2012 ( combined with

mionr textural changes)].

[Official Comments]:

Change by amendment effective March 1, 1950.

...

Change by amendment effective September 1, 1962. Words

''specialappearance:':.and':' inserted before'plea .of

privilege.I!

Change by amendment effective September 1,

to S.B. 898 , 68th;;Legi.sl,ature.;;

Rule 26. Counterclaim and Cross-claim

1983.

(a) Compulsory Counterclaims. A pleading shall state as a

counterclaim any claim within the jurisdiction of the court, not

the subject of a pending action, which at the time of filing the

pleading the pleader has against any opposing party, if it arises

out of the transaction or occurrence that is the subject matter

of the opposing party's claim and does not require for its

adjudication the presence of third parties of whom the court

cannot acquire jurisdiction; provided, however, that a judgment

based upon a settlement or compromise of a claim of one party to

the transaction or occurrence prior to a disposition on the

merits shall not operate as a bar to the transaction or
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occurrence unless the latter has consented in writing that said
judgment shall operate as a bar.

(b) Permissive Counterclaims. A pleading may state as a

counterclaim any claim against a opposing party whether or not

arising out of the transaction or occurrence that is the subject

matter of the opposing party's claim.

(c) Counterclaim Exceeding Opposing Claim. A counterclaim

may or may not diminish or defeat the recovery sought by the

opposing party. It may claim relief exceeding in amount of

different in kind from that sought in the pleading of the

opposing party, so long as the subject matter is within the

jurisdiction of the court.

(d) Counterclaim Maturing or Acquired After Pleading. A
claim which either matured or was acquired by the pleader after

filing his pleading may be presented as a counterclaim by amended
pleading.

(e) Cross-Claim Against Co-Party. A pleading may state as

a cross-claim any claim by one party against a co-party arising

out of the transaction or occurrence that is the subject matter

either of the original action or of a counterclaim therein. Such

cross-claim may include a claim that the party against whom it is

asserted is or may be liable to the cross-claimant for all or

part of a claim asserted in the action against the

cross-claimant.

(f) Additional Parties. Persons other than those made

parties to the original action may be made parties to a third

party action, counterclaim or cross-claim in accordance with the

provisions of Rules (currently Rules 38, 39 and 40).

(g) Tort shall not be the subject of set-off or

counterclaim against a contractual demand nor a contractual

demand against tort unless it arises out of or is incident to or

is connected with same.

(h) Separate Trials; Separate Judgments. If the court

orders separate trials as provided in.Rule (currently Rule

174), judgment on a counterclaim or cross-claim may be rendered

when the court has jurisdiction so to do, even if the claims of

the opposing party have been dismissed or otherwise disposed of.

[Current Rule: Tex. R. Civ. P. 97].

[Original source: Federal Rule 13).

[Official Comments]:

Change: Subdivisions ( d) and (f) .of the Federal Rule have.
been_omitted.and the subdivisions;relettered." Subdivisions
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Federal>;:Rule. In (a):above, the compulsory counter-claim has:
beeri 1.iinited to A c7ai.m within the:jurisdiction.of: the

.,
eourt Sn.(c),.a similar limitation;;has beenembodied, flther.

subdivisions hav.em^npr:textua3;:.:changesi:.; _ "..

.:: .:::::: <: .:::::::; ,
Change by amendment of March 31, 1941. e"^rdvis;;:

Change by amendment effective January 1, 1971... ,. _
.

Change by amendment effective April 1, 1984. Sizbdivi.sivn:

I
I
I
I
I

Rule 27. Third-Party Practice

(a) When Defendant May Bring in Third Party. At any time

after commencement of the action a defending party, as a

third-party plaintiff, may cause a citation and petition to be

served upon a person not a party to the action who is or may be

liable to him or to the plaintiff for all or part of the

plaintiff's claim against him. The third-party plaintiff need

not obtain leave to make the service if he files the third-party

petition not later than thirty (30) days after he serves his

original answer. Otherwise, he must obtain leave on motion upon

notice to all parties to the action. The person served,

hereinafter called the third-party defendant, shall make his

defenses to the third-party plaintiff's claim under the rules

applicable to the defendant, and his counterclaims against the

third-party plaintiff and cross-claims against other third-party

defendants a provided in Rule (currently Rule 97). The

third-party defendant may assert against the plaintiff any

defenses which the third-party plaintiff has to the plaintiff's

claim. The third-party defendant may also assert any claim

against the plaintiff arising out of the transaction or

occurrence that is the subject matter of the plaintiff's claim

against the third-party plaintiff. The plaintiff may assert any

claim against the third-party defendant arising out of the

transaction or occurrence that is the subject matter of the

plaintiff's claim against the third-party plaintiff, and the

third-party defendant thereupon shall assert his defenses and his

counterclaims and cross-claims. Any party may move to strike the

third-party claim, or for its severance or separate trial. A

third-party defendant may proceed under this rule against any

person not a party to the action who is or who may be liable to
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him or to the third-party plaintiff for all or part of the claim

made in the action against the third-party defendant.

(b) When Plaintiff May Bring in Third Party. When a

counterclaim is asserted against a plaintiff, he may cause a

third party to be brought in under circumstances which under this

rule would entitle a defendant to do so.

(c) This rule shall not be applied, in tort cases, so as to

permit the joinder of a liability or indemnity insurance company,

unless such company is by statute or contract liable to the

person injured or damaged.

(d) This rule shall not be applied so as to violate any

venue statute, as venue would exist absent this rule.

[Current Rule: Tex. R. Civ. P. 38].

[Original Source: Federal Rule 14,

change].

[Official Comments]:

with minor textural

Change by amendment effective April 1, 1984. Tfie.rule.:::<:
removes the need to'get:leave:.of courts.to:beg^n thirdparty

(a) Amendment Defined. The object of an amendment, as
contra-distinguished from a supplemental petition or answer, is

to add something to, or withdraw something from, that which has

been previously pleaded so as to perfect that which is or may be

deficient, or to correct that which has been incorrectly stated

by the party making the amendment, or to plead new matter,

additional to that formerly pleaded by the amending party, which

constitutes an additional claim or defense permissible to the

suit.

[Current Rule: Tex. R. Civ. P. 62].

[Original Source: Texas Rules 12 and 15 (for District and

County Courts) combined, with minor textural changes].

Unless the substituted instrument shall be set aside on

exceptions, the instrument for which it is substituted shall no

longer be regarded as a part of the pleading in the record of the

cause, unless some error of the court in deciding upon the

necessity of the amendment, or otherwise in superseding it, be

complained of, and exception be taken to the action of the-court,

or unless it be necessary to look to the superseded pleading upon

a question of limitation.

[Current Rule: Tex. R. Civ. P. 65].
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[Original Source: Texas Rule 14 (for District and County

Courts) with minor textural changes].

(b) When to Amend; Amended Instrument. Parties may amend

their pleadings, respond to pleadings on file of other parties,

file suggestions of death and make representative parties, and

file such other pleas as they may desire by filing such pleas

with the clerk at such time as not to operate as a surprise to

opposite party; provided, that any pleadings, responses or pleas

offered for filing within seven days of the date of trial or

thereafter, or after such time as may be ordered by the judge

under Rule (currently Rule 166), shall be filed only after

leave of the judge is obtained, which leave shall be granted by

the judge unless there is a showing that such filing will operate

as a surprise to the opposite party.

[Current Rule: Tex. R. Civ. P. 63].

[Original Source: Arts. 2001, subdivisions 1 and 2].

[Official Comments]:

..

I
I
I

I
I
I
I

..
..

granted by ahe.,judge instead of bythe,court Subdivision 3

of P.rticle:2001 is superseded by RuYes66and 67.

...
g 1, 1961. ,

Change by amendment effective September 1, 1990. To.::requi:re

that. . .

The party amending shall point out the instrument amended,

as "original petition," or "plaintiff's first supplemental

petition," or as "original answer," or "defendant's first

supplemental answer" or other instrument filed by the party and

shall amend by filing a substitute therefor, entire and complete

in itself, indorsed "amended original petition," or amended

"first supplemental petition," or "amended original answer," or

"amended first supplemental answer," accordingly as said

instruments of pleading are designated.

[Current Rule: Tex. R. Civ. P. 64].

[Original Source: Texas Rule 13-(for District and County

Courts)].

(c) Trial Amendments. If evidence is objected to at the

trial on the ground that it is not within the issues made by the

pleading, or if during the trial any defect, fault or omission in
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a pleading, either of form or substance, is called to the

attention of the court, the court may allow the pleadings to be

amended and shall do so freely when the presentation of the

merits of the action will be subserved thereby and the objecting

party fails to satisfy the court that the allowance of such

amendment would prejudice him in maintaining his action or

defense upon the merits. The court may grant a postponement to

enable the objecting party to meet such evidence.

[Current Rule: Tex. R. Civ. P. 66].

[Original Source: Federal Rule 15(b) (last two sentences)

with minor textural change].

(d) Trial by Consent. When issues not raised by the

pleadings are tried by express or implied consent of the parties,

they shall be treated in all respects as if they had been

raised in the pleadings. In such case such amendment of

pleadings as may be necessary to cause them to conform to the

evidence and to raise these issues may be made by leave of court

upon motion of any party at any time up to the submission of the

case to the Court or jury, but failure so to amend shall not

affect the result of the trial of these issues; provided that

written pleadings, before the time of submission, shall be

necessary to the submission of questions, as is provided in Rules

and (currently Rules 277 and 279).

[Current Rule: Tex. R. Civ. P. 67].

[Original Source: Federal Rule 15(b)].

SECTION 4

Parties

Rule 30. •Parties Plaintiff and Defendant

(a) Real Party in Interest. Every action shall be

prosecuted in the name of the real party in interest, except as

provided by law. An executor, administrator, guardian, bailee,

trustee of an express trust, a party with whom or in whose name a

contract has been made for the benefit of another, or a party

authorized by statute may sue in that person's own name without

joining the party for whose benefit the action is sought. No

action shall be dismissed on the ground that it is not prosecuted

in the name of the real party in interest until a reasonable time

has been allowed after objection for ratification of commencement

of the action by, or joinder or substitution of, the real party

in interest; and such ratification, joinder, or substitution

shall have the same effect as if the action had been commenced in

the name of the real party in interest.

(b) Capacity to Sue or Be Sued in Assumed Name. Any

partnership, unincorporated association, private corporation, or
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individual doing business under an assumed name may sue or be

sued in its partnership, assumed or common name for the purpose

of enforcing for or against it a substantive right, but on a

motion by any party or on the court's own motion the true name

may be substituted.

[Current Rule: Tex. R. Civ. P. 28].

[Original Source: Part of'Federal Rule 17(b)].

[Official Comments]:

1971.

(c) Next Friends and Guardians Ad Litem.

(1) A minor or incompetent person who does not have a

legal guardian may sue and be represented by "next friend" who

shall have the same rights as guardians have, but shall give

security for costs, or affidavits in lieu thereof, when required.

(2) The court will appoint a guardian ad litem to

represent a minor or incompetent person when such person is a

defendant to a suit and has no guardian, or when such person is a

party to a suit and is represented by a guardian or next friend

who appears to the court to have an interest adverse to such

minor or incompetent person. The court shall allow the guardian

ad litem a reasonable fee for his services to be taxed as a part

of the costs.

[Current Rule: Tex. R. Civ. P. 44, 173].

[Original Source: Art. 2159].

[Official Comments]:

,
Change: Additiori:of !.'anindivi .dual.doing::b.usinessunder an,

assumed name, and partnership or coinmon n:ame .

Change by amendment effective January 1, 1971. Language has

corporation and authorize.the true:name of:the party.::to

Rule 31. Joinder of Claims and Remedies

(a) Joinder of Claims. A party asserting a claim to relief

as an original claim, counterclaim, cross-claim, or third-party

claim, may join, either as independent or alternative claims, as
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many claims, legal or equitable, as the party has against an
opposing party.

(b) Whenever a claim is one heretofore cognizable only

after another claim has been prosecuted to conclusion, the two

claims may be joined in a single action; but the court shall

grant relief in that action only in accordance with the relative

substantive rights of the parties. This rule shall not be applied

in tort cases so as to permit the joinder of a liability or

indemnity insurance company, unless such company is by statute or

contract directly liable to the person injured or damaged.

[Current Rule: Tex. R. Civ. P. 51].

[Original Source: Federal Rule 18].

[Oficial Comments].

. ..:
the;6ecisionsof;this state

Change by amendment effective December 31, 1941. The:_last:,

sentence has been..added.

Change by amendment effective January 1, 1961. Triewor:

.. . , .
sentence of subdi.vision

Rule 32. Joinder of Persons Needed for Just Adjudication

(a) Persons to be Joined if Feasible. A person who is

subject to service of process shall be joined as party in the

action if (1) in his absence complete relief cannot be accorded

among those already parties; or (2) he claims an interest

relating to the subject of the action and is so situated that the

disposition of the action in his absence may (A) as a practical

matter impair or impede his ability to protect that interest or
(B) leave any of the persons already parties subject to a

substantial risk of incurring double, multiple, or otherwise

inconsistent obligations by reason of his claimed interest. If he

has not been joined, the court shall order that he be made a

party. If he should join as a plaintiff but refuses to do so, he

may be made a defendant, or, in a proper case, an involuntary

plaintiff.

(b) Determination by Court Whenever Joinder Not Feasible.

If a person described in subdivision (a)(1)-(2) hereof cannot be

made a party, the court shall determine whether in equity and

good conscience the action should proceed among the parties

before it, or should be dismissed, the absent party thus regarded

as indispensable. The factors to be considered by the court

include: first, to what extent a judgment rendered in the
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person's absence might be prejudicial to him or those already

parties; second, the extent to which, by protective provisions in

the judgment, by the shaping of relief, or other measures, the

prejudice can be lessened or avoided; third, whether a judgment

rendered in the person's absence will be adequate; fourth,

whether the plaintiff will have an adequate remedy if the action

is dismissed for non-joinder.

(c) Pleading Reasons for Nonjoinder. A pleading asserting

a claim for relief shall state the names, if known to the

pleader, of any persons as described in subdivision (a)(1)-(2)

hereof who are not joined, and the reasons why they are not

joined.

(d) Exception of Class Actions. This rule is subject to

the provisions of Rule (currently Rule 42).

Rule

[Current Rule: Tex. R. Civ. P. 39).

[Original Source: Federal Rule 19, with textural change].
[Official Comments]:

Change by amendment effective January 1, 1971. The`rule 3ias

been Completelrewritten toadopt, with:minor:..changes, the:

33. Permissive Joinder of Parties

(a) Permissive Joinder. All persons may join in one action

as plaintiffs if they assert any right to relief jointly,

severally, or in the alternative in respect of or arising out of

the same transaction, occurrence, or series of transactions or

occurrences and if any question of law or fact common to all of

them will arise in the action. All persons may be joined in one

action as defendants if there is asserted against them jointly,

severally, or in the alternative any right to relief in respect

of or arising out of the same transaction, occurrence, or series

of transactions or occurrences and if any question of law or fact

common to all of them will arise in the action. A plaintiff or

defendant need not be interested in obtaining or defending

against all the relief demanded. Judgment may be given for one or

more of the plaintiffs according to their respective rights to

relief, and against one or more defendants according to their

respective liabilities.

(b) Separate Trials. The court may make such orders as

will prevent a party from being embarrassed, delayed, or put to

expense by the inclusion of a party against whom he asserts no

claim and who asserts no claim against him, and may order

separate trials or make other orders to prevent delay or

prejudice.

[Current Rule: Tex. R. Civ. P. 40].
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[Original Source: Federal Rule 20, unchanged].

Rule 34. Misjoinder and Nonjoinder of Parties

Misjoinder of parties is not grounds for dismissal of an

action. Parties may be dropped and added, or suits filed

separately may be consolidated, or actions which have been

improperly joined may be severed and each ground of recovery

improperly joined may be docketed as a separate suit between the

same parties, by order of the court on motion of any party or on

its own initiative at any stage of the action, before the time of

submission to the jury or to the court if trial is without a

jury, on such terms as are just. Any claim against a party may be

severed and proceeded with separately.

[Current Rule: Tex. R. Civ. P. 41].

[Original Source: Federal Rule 21].

[Task Force Comments: ].

, ..

I
I
I
I
I

Rule 35. Interpleader

Persons having claims against the plaintiff may be joined as

defendants and required to interplead when their claims are such

that the plaintiff is or may be exposed to double or multiple

liability. It is not ground for objection to the joinder that the

claims of the several claimants or the titles on which the claims

depend do not have a common origin or are not identical but are

adverse to and independent of one another, or that the plaintiff

avers that he is not liable in whole or in part to any or all of

the claimants. A defendant exposed to similar liability may

obtain such interpleader by way of cross-claim or counterclaim.

The provisions of this rule supplement and do not in any way

limit the joinder of parties permitted in any other rules.

[Current Rule: Tex. R. Civ. P. 43].

[Original Source: Federal Rule 22(1), with minor textural

change].

Rule 36. Class Actions

(a) Prerequisites to a Class Action. One or more members

of a class may sue or be sued as representative parties on behalf

of all only if (1) the class is so numerous that joinder of all

members is impracticable, (2) there are questions of law or fact

common to the class, (3) the claims or defenses of the

representative parties are typical of the claims and defenses of

the class, and (4) the representative parties will fairly and

adequately protect the interests of the class.
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(b) Class Action Maintainable. An action may be maintained
as a class action if the prerequisites of subdivision (a) are

satisfied, and in addition:

(1) the prosecution of separate actions by or against

individual members of the class would create a risk of (A)

inconsistent or varying adjudications with respect to individual

members of the class that would establish incompatible standards

of conduct for the party opposing the class, or (B) adjudications

with respect to individual members of the class which would as a

practical matter be dispositive of the interests of the other

members not parties to the adjudication or substantially impair

or impede their ability to protect their interests; or

(2) the party opposing the class has acted or refused

to act on grounds generally applicable to the class, thereby

making appropriate final injunctive relief with respect to the

class as a whole; or

(3) where the object of the action is the adjudication

of claims which do or may affect specific property involved in

the action; or

(4) the court finds that the questions of law or fact

common to the members of the class predominate over any questions

affecting only individual members, and that a class action is

superior to other available methods for the fair and efficient

adjudication of the controversy. The matters pertinent to the

findings include: (A) the interest of members of the class in

individually controlling the prosecution or defense of separate

actions; (B) the extent and nature of any litigation concerning

the controversy already commenced by or against members of the

class; (C) the desirability or undesirability of concentrating

the litigation of the claims in the particular forum; (D) the

difficulty likely to be encountered in the management of a class

action.

(c) Determination by Order Whether Class Action to be

Maintained: Notice; Judgment; Actions Conducted Partially as

Class Actions.

(1) As soon as practicable after the commencement of an

action brought as a class action, the court shall, after hearing,

determine by order whether it is to be so maintained. This

determination may be altered, amended, or withdrawn at any time

before final judgment. The court may order the naming of

additional parties in order to insure the adequacy of -
representation.

(2) After the court has determined that a class action

may be maintained it shall order the party claiming the class

action to direct to the members of the class the best notice
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practicable under the circumstances including individual notice

to all members who can be identified through reasonable effort.

In all class actions maintained under subdivision (b)(1), (b)(2),

and (b)(3), this notice shall advise the members of the class (A)

the nature of the suit, (B) the binding effect of the judgment,

whether favorable or not, and (C) the right of any member to

appear before the court and challenge the court's determinations

as to the class and its representatives. In all class actions

maintained under subdivision (b)(4) this notice shall advise each

member of the class (A) the nature of the suit; (B) that the

court will exclude him from the class if he so requests by a

specified date; (C) that the judgment, whether favorable or not,

will include and bind all members who do not request exclusion by

the specified date; and (D) that any member who does not request

exclusion may if he desires, enter an appearance through his

counsel.

(3) The judgment in an action maintained as a class

action under subdivisions (b)(1), (b)(2), and (b)(3), whether or

not favorable to the class, shall include, describe, and be

binding upon all those whom the court finds to be members of the

class and who received notice as provided in subdivision (c)(2).

The judgment in an action maintained as a class action under

subdivision (b)(4), whether or not favorable to the class, shall

include and specify or describe those to whom the notice provided

in subdivision (c)(2) was directed, and who have not requested

exclusion, and whom the court finds to be members of the class.

(d) Actions Conducted Partially as Class Actions. When

appropriate (1) an action may be brought or maintained as a

class action with respect to particular issues, or (2) a class be

divided into subclasses and each subclass treated as a class, and

the provisions of this rule shall be construed and applied
accordingly.

(e) Dismissal or Compromise. A class action shall not be
dismissed or compromised without the approval of the court, and

notice shall be given to all members of the class in such manner

as the court directs.

(f) Discovery. Unnamed members of a class action are not

to be considered as parties for purposes of discovery.

(g) Effective Date. This rule shall be effective only with

respect to actions commenced on or after September 1, 1977.

[Current Rule: Tex. R. Civ. P. 42].

[Original Source: Federal Rule 23].

[Official Comments]:

Change by amendment effective September 1, 1977. Rule 42. is
.....

c,ompletely rewritten. Subdivision (a) is.;copied from.revised
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taken from present Texas Rule 42(a)(3), omittingthe

r:eference to the':characterofthe,right as " several

2 :Federa:

Rule (c)(1):w^th;.lit^3e change except i:^ the hoica o

d

Change by amendment effective April 1, 1984. !^he':paXagall

concerning a deri vative suit1 s a d d e d to subdivision a

Rule 37. Derivative Suits

In a derivative suit brought pursuant to article 5.14 of the

Texas Business Corporation Act, the petition shall contain the

allegations (1) that the plaintiff was a record or beneficial

owner of shares, or of an interest in a voting trust for shares

at the time of the transaction of which he complains, or his

shares or interest thereafter devolved upon him by operation of

law from a person who was the owner at that time, and (2) with

particularity, the efforts of the plaintiff to have suit brought

for the corporation by the board of directors, or the reasons for

not making any such efforts. The derivative suit may not be

maintained if it appears that the plaintiff does not fairly and

adequately represent the interests of the shareholders similarly

situated in enforcing the right of the corporation. The suit

shall not be dismissed or compromised without the approval of the

court, and notice in the manner directed by the court of the

proposed dismissal or compromise shall be given to shareholders.

[Current Rule: Tex. R. Civ. P. 42(a)].

[Original Source: Federal Rule 23(a)].

Rule 38. Intervention

(a) Intervenor's Pleadings. Any party may intervene by

filing a pleading subject to being stricken out by the court for

sufficient cause on the motion of any party.

(b) Intervention of Right. Upon timely application anyone

shall be permitted to intervene in an action (1) when a statute

confers an unconditional right to intervene; or (2) when the

applicant claims an interest relating to the property or

transaction which is the subject of the action and the applicant

is so situated that the disposition of the action may as a

practical matter impair or impede the applicant's ability to
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protect that interest, unless the applicant's interest is

adequately protected by existing parties.

(c) Permissive Intervention. Upon timely application

anyone may be permitted to intervene in an action: (1) when a

statute confers a conditional right to intervene; or (2) when an

applicant's claim or defense and the main action have a question

of law or fact in common. In exercising its discretion the court

shall consider whether the intervention will unduly delay or

prejudice the adjudication of the rights of the original parties.

(d) Procedure. A person desiring to intervene shall serve

a motion to intervene upon the parties as provided by these

rules. The motion shall state the grounds therefor and shall be

accompanied by a pleading setting forth the claim or defense for

which intervention is sought.

[Current Rule: Tex. R. Civ. P. 60, 61].

[Original Source: Art. 1998 and Texas Rule 30 (for District

and County Courts)].

[Official Comments]:

,...

Rule 39. Substitution of Parties

(a) Death of Party. Where the cause of action is one

which survives, no suit shall abate because of the death of any

party thereto, but such suit may continue as hereinafter

provided. Upon death of a party, the heirs, administrator or

executrix of such decedent may appear and upon suggestion of

death in open court may proceed as a party in his own name,

Absent a timely appearance and suggestion, upon application by an

opposing party, the clerk shall issue a scire facias for the

heirs, administrator or executrix of such decedent, requiring him

to appear and prosecute such suit. An opposing party may have the

suit dismissed upon failure of the heirs, administrator or

executrix of such decedent to respond to the scire facias in a

timely manner.

[Current Rule: Tex. R. Civ. P. 150-153].

[Original Source: Arts. 2078, 2079, 2080, 2081, with minor

textural changes].

[Official Comments]:

44

I
I



I
I

I
I
I

Rule 151, Change by amendment effective April 1, 1984.
;. .

Rule 153, Change by amendment effective April 1 , 1984.
:. ...:

TeXtual changes.

(b) Requisites of Scire Facias. The scire facias and

returns thereon, provided for herein, shall conform to the

requisites of citations and the returns thereon, under the

provisions of these rules.

[Current Rules: Tex. R. Civ. P. 154].

[Original Source: Art. 2091, with minor textural changes].

(c) Surviving Parties. Where there are two or more

plaintiffs or defendants, and one or more of them die, upon

suggestion of such death being entered upon the record, the suit

shall at the instance of either party proceed in the name of the

surviving plaintiffs or against the surviving defendants, as the
case may be.

[Current Rule: Tex. R. Civ. P. 155].

[Original Source: Art. 2082, unchanged].

(d) Death After Verdict or Close of Evidence. When a party

in a jury case dies between verdict and judgment, or a party in a

non-jury case dies after the evidence is closed and before

judgment is pronounced, judgment shall be rendered and entered as

if all parties were living.

[Current Rule: Tex. R. Civ. P. 156].

[Original Source: Art. 2083, unchanged].

Official Comments]:

(e) Suit for the Use of Another. When a plaintiff suing

for the use of another shall die before verdict, the person for

whose use such suit was brought, upon such death being suggested

on the record in open court, may prosecute the suit in his own

name, and shall be responsible for costs as if he brought the
suit.

. ....
Change by amendment effective January 1, 1978. T

[Current Rule: Tex. R. Civ. P. 158].

[Original Source: Art. 2085, unchanged].

(f) Suit for Injuries Resulting in Death. In cases arising

under the provisions of the title relating to injuries resulting

in death, the suit shall not abate by the death of either party

pending the suit, but in such case, if the plaintiff dies, where

there is only one plaintiff, some one or more of the parties
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entitled to the money recovered may be substituted and the suit

prosecuted to judgment in the name of such party or parties, for

the benefit of the person entitled; if the defendant dies, his

executor, administrator or heir may be made a party, and the suit

prosecuted to judgment.

[Current Rule: Tex. R. Civ. P. 159].

[Original Source: Art. 2086, unchanged].

SECTION 5

Discovery and Pretrial Procedure

A. DISCOVERY

Rule 40. General Provisions Regarding Discovery; Scope

(a) Forms of Discovery. Permissible forms of
discovery are (1) oral or written depositions of any party or

non-party, (2) written interrogatories to a party, (3) requests

of a party for admission of facts and the genuineness or identity

of documents or things, (4) requests and motions for production,

examination, and copying of documents or other tangible

materials, (5) requests and motions for entry upon and

examination of real property and (6) motions for a mental or

physical examination of a party or person under the legal control
of a party.

[Current Rule: Tex. R. Civ. P. 166b(1)].

[Original Source: New Rule, combining provisions of old
Rules 167, 186a and 186b].

[Official Comments]:

. .

court:has been.given:the:power to compel,.the:appear.ance>of

,..
eference to'an_auditor :is::also authoriz.ed..

Change by amendment effective January 1, 1961. Requiremerit

that court's:::order at pre-.trial conferencealloi^Ting

.

Change by amendment effective September 1, 1990. T6-";broaden
the scope rule :ar,d to confirin the . ability of`the ::

trial courts atpretr3al;hearings:to'encourage settlement.

(b) Scope of Discovery. Except as provided in Rule 41

(currently Paragraph 3 of Rule 166b) or otherwise limited by
order of the court in accordance with these rules, the scope of
discovery is as follows

(1) In general. Parties may obtain discovery

regarding any matter, not privileged, that is relevant to the
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I subject matter involved in the pending action whether it relates

to the claim or defense of the party seeking discovery or the

claim or defense of any other party. It is not ground for

objection that the information sought will be inadmissible at the

trial if it appears reasonably calculated to lead to the

discovery of admissible evidence.

[Current Rule: Tex. R. Civ. P. 166b(2)(a)].

[Original Source: Fed.R.Civ.P. 26(b)].

[Task Force Comments: The references to the scope of

discovery for particular discovery devices has been moved to

the appropriate rule.]

(2) Potential Parties and Witnesses. A party may

obtain discovery of, and nothing in these rules shall render

nondiscoverable, the identity and location (name, address and

telephone number) of any potential party and of persons having

knowledge of relevant facts. A person has knowledge of relevant

facts when he or she has or may have knowledge of any

discoverable matter. The information need not be admissible in

order to satisfy the requirements of this subsection and personal

knowledge is not required.

[Current Rule: Tex. R. Civ. P. 166b(2)(d) and last paragraph

of Rule 166b(3)(e)].

[Original Source: New Rule].

(3) Insurance and Settlement Agreements. A party may

obtain discovery of the following:

(A) The existence and contents of any insurance

agreement under which any person carrying on an insurance

business may be liable to satisfy part or all of a judgment that

may be rendered in the action or to indemnify or reimburse for

payments made to satisfy the judgment. Information concerning

the insurance agreement is not by reason of disclosure admissible

in evidence at trial. For purposes of this paragraph, an

application for insurance shall not be treated as part of an

insurance agreement.

(B) The existence and contents of any settlement

agreement. Information concerning the settlement agreement is

not by reason of disclosure admissible in evidence at trial.

[Current Rule: Tex. R. Civ. P. 166b(2)(f)].

[Original Source: New Rule].

Rule 41. Exemptions and Privileges from Discovery

(a) Work Product. A party may not obtain discovery of the

work product of an attorney, subject to the exceptions of Civil
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Evidence Rule 503(d), which shall govern as to work product as
well as to attorney-client privilege.

(b) Experts.

(1) A party may not obtain discovery of the facts

known, identity, mental impressions and opinions of experts,

acquired or developed in anticipation of litigation, if the

expert has been informally consulted or retained or specially

employed by another party in anticipation of litigation or

preparation for trial or any documents or tangible things

containing such information if the expert will not be called as

an expert witness and the expert's opinions or impressions have

not been reviewed by a testifying expert.

(2) Nothing in these rules shall prevent a party from

obtaining discovery of the identity and location (name, address

and telephone number) of an expert who may be called as an expert

witness, the subject matter on which the witness is expected to

testify, the mental impressions and opinions held by the expert

and the facts known to the expert (regardless of when the factual

information was acquired) which relate to or form the basis of

the mental impressions and opinions held by the expert. The

disclosure of the same information concerning an expert used for

consultation and who is not expected to be called as an expert

witness at trial is required if the consulting expert's opinion

or impressions have been reviewed by a testifying expert. The

trial judge has discretion to compel a party to determine and

disclose whether an expert may be called to testify within a

reasonable and specific time before the date of trial.

[Current Rule: Tex. R. Civ. P. 166b(3)(b); 166b(2)(3)].

[Original Source: New Rule].

(c) Reports. A party may also obtain discovery of

documents and tangible things including all tangible reports,

physical models, compilations of data and other material prepared

by an expert or for an expert in anticipation of the expert's
trial and deposition testimony. The disclosure of material

prepared by an expert used for consultation is required even if

it was prepared in anticipation of litigation or for trial if the

consulting expert's opinions or impressions have been reviewed by

a testifying expert. If the discoverable factual observations,

tests, supporting data, calculations, photographs, or opinions of

an expert who will be called as an expert witness have not been

recorded and reduced to tangible form, the trial judge may order

these matters reduced to tangible form and produced within a-
reasonable time before the date of trial.

[Current Rule: Tex. R. Civ. P. 166b(2)(e)(2) & (4)].

[Original Source: New Rule].
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(d) Witness Statements. A party may not discover the

written statements of potential witnesses and parties when made

subsequent to the occurrence or transaction upon which the suit

is based and in connection with the prosecution, investigation,

or defense of the particular suit, or in anticipation of the

prosecution or defense of the claims made a part of the pending

litigation, except that persons, whether parties or not, shall be

entitled to obtain, upon request, copies of statements they have

previously made concerning the action or its subject matter and

which are in the possession, custody, or control of any party.

The term "written statements" includes (i) a written statement

signed or otherwise adopted or approved by the person making it,

and (ii) a stenographic, mechanical, electrical or other type of

recording, or any transcription thereof which is a substantially

verbatim recital of a statement made by the person and

contemporaneously recorded. For purposes of this paragraph a

photograph is not a statement. A party may obtain discovery of a

communication that is otherwise privileged, however, upon a

showing that the party seeking discovery has substantial need of

the materials and that the party is unable without undue hardship

to obtain the substantial equivalent of the materials by other

means.

I
I

I
I

[Current Rule: Tex. R. Civ. P. 166b(2)(g) and 166b(3)(c)].

[Original Source: New Rule].

(e) Party Communications. A party may not discover

communications between agents or representatives or the employees

of a party to the action or communications between a party and

that party's agents, representatives or employees, when made

subsequent to the occurrence or transaction upon which the suit

is based and in connection with the prosecution, investigation or

defense of the particular suit, or in anticipation of the

prosecution or defense of the claims made a part of the pending

litigation. This exemption does not include communications

prepared by or for experts that are otherwise discoverable. For

the purpose of this paragraph, a photograph is not a

communication. A party may obtain discovery of a communication

that is otherwise privileged, however, upon a showing that the

party seeking discovery has substantial need of the materials and

that the party is unable without undue hardship to obtain the

substantial equivalent of the materials by other means.

[Current Rule: Tex. R. Civ. P. 166b(3)(d)].

[Original Source: New Rule].

(f) Other Privileged Information. A party may not discover
any matter protected from disclosure by any other privilege.

[Current Rule: Tex. R. Civ. P. 166b(3)(a) through (e),

166b(2)(e)].

[Original Source: New Rule].
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Rule 42. Discovery Disputes

(a) Grounds for Objection to Requested Discovery. A party

may object to discovery propounded to it on the grounds that such

discovery requests information beyond the scope of discovery as

defined by Rule (current Rule 166b(4)); requests

information that is privileged or exempt from discovery as

defined by Rule (current Rule 166b(2),(3)); constitutes an

undue burden, unnecessary expense, harassment, or annoyance; or

invades personal, constitutional or property rights. After the

date on which answers are to be served, objections are waived

unless an extension of time has been obtained by agreement or

order of the court or good cause is shown for the failure to

object within such period.

[Current Rule: new provision].

[Original Source: New Rule].

(b) Objection or Motion for Protective Orders. On

objection made in a party's response to a discovery request or

motion specifying the grounds, the court may make any order in

the interest of justice necessary to protect any person against

or from whom discovery is sought from discovery. Objections,

motions, or responses made under this rule may have exhibits

attached including affidavits, discovery pleadings, or any other
documents. Specifically, the court's authority as to such orders

extends to, although it is not necessarily limited by, any of the
following:

(1) ordering that requested discovery not be sought in

whole or in part, or that the extent or subject matter of

discovery be limited, or that it not be undertaken at the time or
place specified.

(2) ordering that the discovery be undertaken only by

such method or upon such terms and conditions or at the time and
place directed by the court.

(3) ordering that for good cause shown results of

discovery be sealed or otherwise adequately protected, that its

distribution be limited, or that its disclosure be restricted.

Any order under this subparagraph shall be made in accordance
with the provisions of Rule (current Rule 76a) with respect
to all court records subject to that rule.

[Current Rule: Tex. R. Civ. P. 166b(5): Objections to

discovery appropriate as alternative method].

[Original Source: New Rule].

(c) Presentation of Objections to Discovery. Either an

objection made in a party's response to a discovery request or a
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motion for protective order shall preserve that party's objection

to requested discovery without further support or action unless

the objection or motion is set for hearing and determined by the

court. Any party may at any reasonable time request a hearing on

any objection or motion for protective order. The failure of a

party to obtain a ruling prior to trial on any objection to

discovery or motion for protective order does not waive such

objection or motion. In objecting to an appropriate discovery

request, a party seeking to exclude any matter from discovery on

the basis of an exemption or immunity from discovery, must

specifically plead the particular exemption or immunity from

discovery relied upon and at or prior to any hearing shall

produce any evidence necessary to support such claim either in

the form of affidavits served at least seven days before the

hearing or by testimony. If the trial court determines that an

in camera inspection and review by the court of some or all of

the requested discovery is necessary, the objecting party must

segregate and produce the discovery to the court in a sealed

wrapper or by answers made in camera to deposition questions, to

be transcribed and sealed in event the objection is sustained.

When a party seeks to exclude documents from discovery and the

basis for objection is undue burden, unnecessary expense,

harassment or annoyance, or invasion of personal, constitutional,

or property rights, rather than a specific immunity or exemption,

it is not necessary for the court to conduct an inspection and

review of the particular discovery before ruling on the

objection.

[Current Rule: Tex. R. Civ. P. 166b(4)].

[Original Source: New Rule].

[Task Force Comments: Presumably subject to work of

Discovery Task Force].

(d) Certificate of Conference. Before any discovery

objections or motion can be set for hearing before the court, the

party setting the hearing shall file a certificate that efforts

to resolve the discovery dispute without the necessity of court

intervention have been attempted and failed.

[Current Rule: Tex. R. Civ. P. 166b(7)].

[Original Source: New Rule].

[Task Force Comments: Certificate now required before

motion is set for hearing].

Rule 43. Duty to Supplement

A party who has responded to a request for discovery that

was correct and complete when made is under no duty to supplement

his response to include information thereafter acquired, except

the following shall be supplemented not less than thirty days

prior to the beginning of trial unless the court finds that a

51

I
1



I
I
I
I
I
I
I
I
I
I
I
I
I
I

I
I
I

good cause exists for permitting or requiring later

supplementation.

(a) A party is under a duty to reasonably supplement his

response if he obtains information upon the basis of which:

(1) he knows that the response was incorrect or

incomplete when made;

(2) he knows that the response though correct and

complete when made is no longer true and complete and the

circumstances are such that failure to amend the answer is in

substance misleading; or

(b) If the party expects to call an expert witness when the

identity or the subject matter of such expert witness' testimony

has not been previously disclosed in response to an appropriate

inquiry directly addressed to these matters, such response must

be supplemented to include the name, address and telephone number

of the expert witness and the substance of the testimony

concerning which the expert witness is expected to testify, as

soon as is practical, but in no event less than thirty (30) days

prior to the beginning of trial except on leave of court.

(c) In addition, a duty to supplement answers may be

imposed by order of the court or agreement of the parties, or at

any time prior to''trial through new requests for supplementation

of prior answers.

[Current Rule: Tex. R. Civ. P. 166b(6)].

[Original Source: New Rule].

[Task Force Comment: Presumably part of Discovery Task
Force report].

Rule 44. Stipulations regarding Discovery Procedures

Unless the court orders otherwise, the parties may by written

agreement modify the procedures provided by these rules for all

methods of discovery. Any such agreement varying the procedures

provided by these rules for depositions, however, may be set

forth on the record in the text of the deposition transcript, set

forth in a separate exhibit to the transcript and signed by all

parties, or approved by prior written order of the court.

[Current Rule: Tex. R. Civ. P. 166c].

[Original Source: New Rule].

[Official Comments]:

Chan e by amendment effective Janua ry ^ ^^^^g 1, 1988. This:::is ::a
new: rule whi:ch:: allowsthe'.;_parties to modify the existing

procedures concerning depositions to fit:the facts and
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[Task Force Comments: The redraft of current Rule 166c has

been adapted from the current lang-uage of Tex. R. Civ. P.

206(4) regarding agreeing to different procedures for

submitting depositions to witnesses and delivery].

Rule 45. Production of Documents and Things and Entry Upon Land

for Inspection and Other Purposes

(a) Scope.

(1) Documents and Tangible Things. A party may obtain
discovery of the existence, description, nature, custody,

condition, location and contents of any and all documents,

(including papers, books, accounts, drawings, graphs, charts,

photographs, electronic or videotape recordings, and any other

data compilations from which information can be obtained and

translated, if necessary, by the person from whom production is

sought, into reasonably usable form) and any other tangible

things which constitute or contain matters relevant to the

subject matter in the action.

[Current Rule: Tex. R. Civ. P. 166b(2)(b)].

[Original Source: New Rule].

(2) Medical Records and Medical Authorization. Any

party alleging physical or mental injury and damages arising from

the occurrence which is the subject of the case shall be

required, upon written request, to produce, or furnish an

authorization permitting the full disclosure of, medical records

not theretofore furnished to the requesting party which are

reasonably related to the injury or damages asserted. Copies of

all medical records, reports, x-rays or other documentation

obtained by virtue of an authorization furnished in response,

shall be furnished by the requesting party, without charge, to

the party who furnished the authorization in response to the

request and copies of all medical records, reports, x-rays or

other documentation obtained by virtue of the written request or

by virtue of the authorization shall be made available by the

requesting party for inspection and photographing and/or copying

to all parties to the action under reasonable terms and

conditions. If such information, so obtained, is to be used or

offered in evidence upon trial, it shall be furnished by the

requesting party to the party who furnished the authorization and

made available for inspection by all parties not less than thirty

(30) days prior to trial, except as may be excused by a showing

of good cause. The mailing of written notice by the requesting

party that he has obtained medical records, reports, x-rays or

other documentation by virtue of the written request or by virtue

of an authorization furnished in response constitutes making them

available if the mailing is done thirty (30) days prior to trial
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and if it prescribes reasonable terms and conditions for

inspection of them.

[Current Rule: Tex. R. Civ. P. 166b(2)(h)]..

[Original Source: New Rule].

(3) Land. A party may obtain a right of entry upon

designated land or other property when the designated land or

other property is relevant to the subject matter in the action.

[Current Rule: Tex. R. Civ. P. 166b(2)(c)].

[Original Source: New Rule].

(4) Possession, Custody or Control. Unless otherwise

provided in these rules, a person is not required to produce a

document or tangible thing or permit entry upon land or other

property unless it is within the person's possession, custody or

control. Possession, custody or control includes constructive

possession such that the person need not have actual physical

possession. As long as the person has a superior right to compel

the production from a third party (including an agency, authority

or representative), the person has possession, custody or

control. If a person has a superior right to compel a third

person to permit entry upon land or other property, the person

with the right has possession or control.

[Current Rule: Tex. R. Civ. P. 166b(2)(b)].

[Original Source: New Rule].

(b) Requests and Responses.

(1) Any party may serve on any other party a request

to produce and permit the party making the request, or someone

acting on his behalf, to inspect, sample, test, photograph and/or

copy, any designated documents or tangible things which

constitute or contain matters within the scope of this rule; or

to permit entry upon designated land or other property in the

possession or control of the party upon whom the request is

served for the purpose of inspection and measuring, surveying,

photographing, testing, or sampling the property or any

designated object or operation thereon within the scope of this
rule.

[Current Rule: Tex. R. Civ. P. 167(a), (b)].

[Original Source: Federal Rule 34].

[Official Comments]:

g

scopeof theiscover authorizedy .
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Change by amendment effective September 1, 1957. ^rav:isio, : .. ;.:.
is;;:added:_.authorIzIng entr,y';on aand:of party for.anspect^ng,.._:.

surveying, etc

Change by amendment effective January 1, 1971. An:excep.tion

Change by amendment effective February 1, 1973. Iianguage'::;:::`,;

^as. been added and t^e proviso has:beeri rewr'itten::`to pexmit,... , .. .

pp p

Change by amendment effective January 1, 1981. ^^

_

Change by amendment effective April 1, 1984. or.t:ions:

revised.'Rule'366b,:>except for the last sentence:of

subdivision_3 coricerning unreasonablerequests or respo- . nses::
.. ..:.:.:. ... . .

.request:may :identify: the:;items.:requested:.by .''.category''::but:

with 'jreasonable p articularity.:'' This language ^s adap.ted

from::current:Federal :Rule 34,,upori`which the1981 revisions_

to Teras Ru1e 167 were largely modeled: The flther changes`in

R 26 bu o,..._.,...o v 6

Change by amendment effective January 1, 1988..

is hew, paragraph 4is f6rmer:paragraph 3,._.and paragraph 5

is former paragraph4,.:

I
I
I
I
I
I

Change by amendment effective September 1, 1990. To::require

that requests:and responses:.be fs:led.and served ori:all

(2) The request shall set forth the items to be

inspected either by individual item or by category, and describe

each item and category with reasonable particularity. The

request shall specify a reasonable time, place and manner for

making the inspection and performing the related acts.
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(3) The party upon whom the request is served shall

serve a written response which shall state, with respect to each

item or category of items, that inspection or other requested

action will be permitted as requested, and he shall thereafter

comply with the request, except only to the extent that he makes

objections in writing to particular items, or categories of

items, stating specific reasons why such discovery should not be

allowed.

(4) A true copy of the request and response, together

with proof of the service thereof on all parties as provided in

Rule 21a, shall be filed promptly in the clerk's office by the

party making it, except that any documents produced in response

to a request need not be filed.

(5) A party who produces documents for inspection

shall produce them as they are kept in the usual course of

business, or shall organize and label them to correspond with the

categories in the request.

-(6) Testing or examination shall not extend to

destruction or material alteration of an article without notice,

hearing, and prior approval by the court.

(c) Time. The request may, without leave of court, be

served upon the plaintiff after commencement of the action and

upon any otherparty with or after service of the citation and

petition upon that party. The request shall be then served upon

every party to the action. The party upon whom the request is

served shall serve a written response and objections, if any,

within 30 days after the service of the request, except that if

the request accompanies citation, a defendant may serve a written

response and objections, if any, within 50 days after service of

the citation and petition upon that defendant. The time for

making a response may be shortened or lengthened by the court

upon a showing of good cause.

[Current Rule: Tex. R. Civ. P. 167(2)].

[Original Source: Federal Rule 34].

[Official Comments]:

Change b amendment effective January
. .

,.. , Y... : : . 1, 1988. ] Paragrapli, <;.
4,'Presentation:.of. Objections, is new..Paragraph 5.,..

ot tiPr ec

5(b) is formerara ra h A(b) ;w th no chg p .3: : ange

Subparagraph;5;(c);::is«;parac^rap^_"<4;(c)>with'>
changes:; Paragraph6;:Duty to.Supplement, is.former.:: .

g
. .

former sub araqr h ^ a ithp ap s ( )-(c} w no changes:
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Change by amendment effective September 1, 1990.,

and opinions of a:consulting expert if a testifying

expert has reviewed those opinions>and material,

.

.

.
more:than merely olajec^ fully shall never:^onst^_tute a.

.

subdivision ; 4 was;;previously thesecond;:sentence::.of;,Rule::

:

requir.einents of new Rule:76a:.New subd^vision 7^was:edded

dlscovery disputes:unless:the:parties canriot resolve thetn

without .court iiit:erventian.

I

[Task Force Comments: Tex. R. Civ. P. 167(3) deleted].

(d) Nonparties. Upon the filing of a motion setting forth

with specific particularity the request and necessity therefor,

and after and hearing, a court may order a person, organizational

entity, governmental agency or corporation not a party to this

suit to produce in accordance with this rule. All parties and

the nonparty shall have the opportunity to assert objections at

the hearing.

[Current Rule: Tex. R. Civ. P. 167(4)].

[Original Source: Federal Rule 34].

[Task Force Comments: This may be deleted since the

deposition and subpoena duces tecum from non-parties is a

much better alternative].

Rule 46. Physical and Mental Examinations of Persons

(a) Order for Examination. When the mental or physical

condition (including the blood group) of a party, or of a person

in the custody, conservatorship or under the legal control of a

party, is in controversy, the court in which the action is

pending may order the party to submit to a physical or mental
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examination by a physician or psychologist or to produce for

examination the person in his custody, conservatorship or legal
control. The order may be made only on motion for good cause

shown and upon notice to the person to be examined and to all

parties and shall specify the time, place, manner, conditions,

and scope of the examination and the person or persons by whom it

is to be made. Except as provided in subparagraph (d) of this

rule, an examination by a psychologist may be ordered only when

the party responding to the motion has identified a psychologist

as an expert who will testify. For the purpose of this rule, a

psychologist is a person licensed or certified by a State or the

District of Columbia as a psychologist.

(b) Report of Examining Physician or Psychologist.

(1) If requested by the party against whom an order is

made under this rule or the person examined, the party causing

the examination to be made shall deliver to him a copy of a

detailed written report of the examining physician or

psychologist setting out his findings, including results of all

tests made, diagnoses and conclusions, together with like reports

of all earlier examinations of the same condition. After

delivery the party causing the examination shall be entitled upon

request to receive from the party against whom the order is made

a like report of any examination, previously or thereafter made,

of the same condition, unless, in the case of a report of

examination of a person not a party, the party shows that he is

unable to obtain it. The court on motion may make an order

against a party requiring delivery of a report on such terms as

are just, and if a physician or psychologist fails or refuses to

make a report the court may exclude his testimony if offered at
the trial.

(2) This subdivision applies to examinations made by

agreement of the parties, unless the agreement expressly provides
otherwise. This subdivision does not preclude discovery of a

report of an examining physician or psychologist or the taking of

a deposition of the physician or psychologist in accordance with

the provisions of any other rule.

(c) Effect of No Examination. If no examination is sought

either by agreement or under the provisions of this rule, the

party whose mental or physical condition is in controversy shall

not comment to the court or jury on his willingness to submit to

an examination, on the right of any other party to request an

examination or move for an order, or on the failure of such other

party to do so.

(d) Cases Arising Under Title II, Family Code. In cases
arising under Title II, Family Code, on the court's own motion or
on the motion of a party, the court may appoint:
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(1) one or more psychologists to make any and all

appropriate mental examinations of the children who are the

subject of the suit or any other parties irrespective of whether

a psychologist has been listed by any party as an expert who will

testify.

(2) non-physician experts who are qualified in

paternity testing to take blood, body fluid or tissue samples and

to conduct such tests as ordered by the court.

[Current Rule: Tex. R. Civ. P. 167a].

[Original Source: Federal Rule 35].

[Official Comments]:

Change by amendment effective September 1, 1990. To'?p
csr'?caur ordere examintion bytairl scholo is^s: g

[Task Force Comments: 167a(e) has been moved to Rule

42(1).]

I
I

Rule 47. Interrogatories to Parties

( a) Scope, Use at Trial.

Interrogatories may relate to any matters which can be
inquired into under Rule (current Rule 166b), but the

answers, subject to any objections as to admissibility, may be

used only against the party answering the interrogatories. It is

also not ground for objection that an interrogatory propounded

pursuant to Rule (current Rule 43) involves an opinion or

contention that relates to fact or the application of law to

fact, but the court may order that such an interrogatory need not

be answered until after designated discovery has been completed

or until a pretrial conference or other later time.

[Current Rule: Tex. R. Civ. P. 168(2)].

[Original Source: Federal Rule 33, with changes].

[Official Comments]:

Chan e by amendment
,.,_.:..

g effective January 1, 1967. Provis.i:on:s.

... .
, .

on

en:added;

I

I
I
I

.

Change by amendment effective February 1, 1973. Langu. ge:

authorizing:answers to;.be'signed.:byattorney has been

,..
paragraph concerning answers::thatmay beascertainedfrom
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Change by amendment effective January 1, 1978. Time.tQ

obo

.
on o

. .:..
Change by amendment effective April 1, 1984. Sukid3v:^s^ort::

p . . . ... . .... . ...

I
I
I

...
^ , . . ,.

, ..
... .

.
168:cor.responds t^.ith:the;lariguage;of tne.current federal

conc.ern^ng sanctions.have:beend.eleted;:..because the:sub3ect

,

Change by amendment effective September 1, 1990. '^he'::`,
second .sentence:: in subdivisi;o.ri6 was;; : arid.;Xs:;

appl:icable to a1l.discovery objectians:end.thereforehas

I
I
I
I
I

[Task Force Comments: The language concerning contention

interrogatories is taken from current Rule 166b(2)(a)].

(b) Interrogatories and Responses.

(1) Serving Interrogatories. Any party may serve upon

any other party written interrogatories to be answered by the

party served, or, if the party served is a public or private

corporation or a partnership or association, or governmental

agency, by an officer or agent who shall furnish such information

as is available to the party. Interrogatories may, without leave

of court, be served upon the plaintiff after commencement of the

action and upon any other party with or after the service of the

citation and petition upon that party. A true copy of the

interrogatories and the written answers or objections, together
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with proof of service thereof as provided in Rule (current

Rule 21a), shall be filed promptly in the clerk's office by the

party making them, except that when an interrogatory is answered

by reference to records as permitted by paragraph , the

records so referenced need not be filed. Interrogatories may be

served after a deposition has been taken, and a deposition may be

sought after interrogatories have been answered, but the court,

on motion of the deponent or the party interrogated, may make

such protective order as justice requires.

[Current Rule: Tex. R. Civ. P. 168].

[Original Source: Federal Rule 33, with changes].

(2) Option to Produce Records. Where the answer to an

interrogatory may be derived or ascertained from public records

or from the business records of the party upon whom the

interrogatory has been served or from an examination, audit or

inspection of such business records, or from a compilation,

abstract or summary based thereon, and the burden of deriving or

ascertaining the answer is substantially the same for the party

serving the interrogatory as for the party served; it is

sufficient answer to such interrogatory to.specify the records

from which the answer may be derived or ascertained and, if

applicable, to afford to the party serving the interrogatory

reasonable opportunity to examine, audit or inspect such records

and to make copies, compilations, abstracts or summaries. The

specification of records provided shall include sufficient detail

to permit the interrogating party to locate and to identify as

readily as can the party served, the records from which the

answers may be ascertained.

[Current Rule: Tex. R. Civ. P. 168(2)(a),(b)].

[Original Source: Federal Rule 33, with changes].

[Official Comments]:

..1,

, : ..,..
interrogatories or;;answers .with the:'clerkin lieu:;:of,servi:ce

on ''all.otherparties '':.:The third and fourthparagraphs

have also.been:added..

Change by amendment effective February 1, 1973. L anguage
.. ..

authorizing:answers'to be signedby::attorney hasbeen.

.._ .

Change by amendment effective January 1, 1978. T:ime:'to:;

..;.
interrogatories enlarged to 15 days; answers should follow:

I
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Chan e b amendment effective January ^^``g Y 1, 1981. '^Yie:ru1rs
,;N*holly rewritteno provide 'for pr.ocedures and sco.pe. It

3imi^ts the number of ;interrogatories to thirry questions;

excep .:: on.::cour:::<::or e.r>:-;::

1, 1984. ...,

. ,

_

3, . . , , .

Arizona St L Rev 475 A9119781 The revision to Ru1e

,. , .

Change by amendment effective September 1, 1990. The

previous second sentence.in:subdivision6 was, and.:is

:moved:tb Rule 166b.^,.l*ast.sentence. °

(3) Time. The party upon whom the interrogatories

have been served shall serve answers on the party submitting the

interrogatories within the time specified by the party serving

the interrogatories, which specified time shall not be less than

thirty days after the service of the interrogatories, except

that, if the request accompanies citation, a defendant may serve

answers within 50 days after service of the citation and petition

upon that defendant. The court, on motion and notice for good

cause shown, may enlarge or shorten the time for serving answers

or objections.

[Current Rule: Tex. R. Civ. P. 168(4)].
[Original Source: Federal Rule 33, with changes].

(4) Number of Interrogatories. The number of
questions including subsections in a set of interrogatories shall
be limited so as not to require more than thirty answers. No
more than two sets of interrogatories may be served by a party to

any other party, except by agreement or as may be permitted by

the court after hearing upon a showing of good cause. The court
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may, after hearing, reduce or enlarge the number of

interrogatories or sets of interrogatories if justice so

requires. The provisions of Rule (currently Rule 166b) are

applicable for the protection of the party from whom answers to
interrogatories are sought under this rule.

(5) Responding to Interrogatories. The

interrogatories shall be answered separately and fully in writing
under oath. Answers to interrogatories shall be preceded by the

question or interrogatory to which the answer pertains. True

copies of the interrogatories, and answers and objections

thereto, shall be served on all parties or their attorneys, and

copies thereof shall be provided to any additional parties upon
request. The answers shall be signed and verified by the person

making them and the provisions of Rule (currently Rule 14)
shall not apply.

[Current Rule: Tex. R. Civ. P. 168(5)].

[Original Source: Rule 33, with changes].

(6) Objections. On or prior to the date on which
answers are to be served, a party may serve written objections to

specific interrogatories or portions thereof. Answers only to
those interrogatories or portions thereof, to which objection is
made, shall be deferred until the objections are ruled upon and

for such additional time thereafter as the court may direct.

Either party may request a hearing as to such objections at the
earliest possible time.

[Current Rule: Tex. R. Civ. P. 168(6)].

[Original Source: Federal Rule 33, with changes].

I
I .

I

Rule 48. Requests for Admission

a

admission, for purposes of the pending action only, of the truth

of any matters within the scope of Rule (currently Rule
166b) set forth in the request that relate to statements or

opinions of fact or of the application of law to fact, including

the genuineness of any documents described in the request. It is

not ground for objection that a request for admission relates to

(a) Scope. At any time after commencement of the action,

party may serve upon any other party a written request for the

mixed questions of law and fact or

in a request may not be admissible

documents shall be served with the

or are otherwise furnished or made

copying. A true copy of a request

answer or objection, together with

that the documents referred to

at trial. Copies of the

request unless they have been

available for inspection and

for admission or of a written

proof of the service thereof

as provided in Rule (currently Rule 21a), shall be filed

promptly in the clerk's office by the party making it.

[Current Rule: Tex. R. Civ. P. 169(1), first paragraph].
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[Original Source: Federal Rule 36, with minor textural
changes].

[Official Comments]:

Change by amendment effective December 31, 1941.
...

Chan e b amendment effective Ma 1950.

. .

, ,..

. :......::::.::::. . :.:: . ::..
Change by amendment effective February 1, 1973.

cour^ ta determine suf^^cianc.y of ansurers er reasons and::'::,..

___, ...

ovp . e
This change follows :the,pattern establ_ished by;:the`1970

has :been extended'tottiirt
. . .

ener ll du ' thi hi d C " tg a y ;e wi n rty :ays::. onsis

.
rule,noncompliance::.lnformationhas::.been moved.:to Rule:.'

.
eourt order.:.is required;to deemsuchrequestsadm3tted:.:<
!onless:atherwise;::ordered.

I
I
I
I
I

Change by amendment effective September 1, 1990. The:::rule;:;.
. .

or shorten the tlme.to respond to.a'r.equest: The:rule is

i : time; :``::
af_tercommencement of the action b:utexteriding:theaimeao.:..

s

(b) Requests and Responses. Each matter of which an

admission is requested shall be separately set forth. The matter

is admitted without necessity of a court order unless, within

thirty days after service of the request, or within such time as

the court may allow, or as otherwise agreed by the parties, the

party to whom the request is directed serves upon the party
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requesting the admission a written answer or objection addressed

to the matter, signed by the party or by his attorney, but,

unless the court shortens the time, a defendant shall not be

required to serve answers or objections before the expiration of

fifty days after service of the citation and petition upon that

defendant. If objection is made, the reason therefor shall be

stated. The answer shall specifically deny the matter or set

forth in detail the reasons that the answering party cannot

truthfully admit or deny the matter. A denial shall fairly meet

the substance of the requested admission, and when good faith

requires that a party qualify his answer or deny only a part of

the matter of which an admission is requested, he shall specify

so much of it as is true and qualify or deny the remainder. An

answering party may not give lack of information or knowledge as

a reason for failure to admit or deny unless he states that he

has made reasonable inquiry and that the information known or

easily obtainable by him is insufficient to enable him to admit

or deny. A party who considers that a matter of which an

admission is requested presents a genuine issue for trial may

not, on that ground alone, object to the request; he may, subject

to the provisions of Paragraph 3 of Rule (currently Rule

215), deny the matter or set forth reasons why he cannot admit or

deny it.

I
I
I
I
I
I
I
I
I
I

[Current Rule: Tex. R. Civ. P. 169(l), second paragraph].

[Original Source: Federal Rule 36, with minor textural

changes].

(c) Effect of Admission. Any matter admitted under this

rule is conclusively established as to the party making the

admission unless the court on motion permits withdrawal or

amendment of the admission. Subject to the provisions of Rule

(currently Rule 166) governing amendment of a pre-trial
order, and Rule (currently Rule 166b-6) governing duty to

supplement discovery responses, the court may permit withdrawal

or amendment of responses and deemed admissions upon a showing of

good cause for such withdrawal or amendment if the court finds

that the parties relying upon the responses and deemed admissions

will not be unduly prejudiced and that the presentation of the

merits of the action will be subserved thereby. Any admission

made by a party under this rule is for the purpose of the pending

action only and neither constitutes an admission by him for any

other purpose nor may be used against him in any other
proceeding.

[Current Rule: Tex. R. Civ. P. 169(2)].

[Original Source: Federal Rule 36, with minor textural
changes].
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Rule 49. Deposition to Perpetuate Testimony

(a) Petition. When any person may anticipate the

institution of an action in which he may be a party, and may

desire to perpetuate his own testimony or that of any other

person to be used in such suit, he, his agent or attorney, may

file a verified petition in the proper court of any county where

venue of the anticipated action may lie. The petition shall be

in the name of the petitioner and shall show: (1) that

petitioner anticipates the institution of an action in which he

may be a party; (2) the subject matter of the anticipated action

and his interest therein; (3) the names and residences, if known,

or a description of the persons expected to be interested

adversely to petitioner; (4) the names and addresses of the

persons to be examined, the substance of the testimony which he

expects to elicit from each, and petitioner's reasons for

desiring to perpetuate such testimony; and (5) a request for an

order of the court authorizing such petitioner to take the

depositions of the persons to be examined named in the petition,

for the purpose of perpetuating their testimony.

(b) Notice and Service. The petitioner shall thereafter

serve or cause to be served at least fifteen days before the date

of hearing, a notice upon the witness, or witnesses, and upon

each person named in the petition as an expected adverse party,

together with a copy of the petition, stating that the petitioner

will apply to the court at a time and place named in such notice

for the order requested in the petition, and which notice may be

served as provided in Rule (currently Rule 21a). If the

verified petition states that the name or the residence of any

expected adverse party is unknown to petitioner and his agent or

attorney and cannot be ascertained after diligent inquiry, the

clerk of the court or justice of the peace shall, on petitioner's

request, cause the notice to any such party or parties to be

published in some newspaper in the county where the petition is

filed if there be a newspaper published in such county, but if no

newspaper be published in such county, then in a newspaper in the

nearest county where a newspaper is published, once each week for

two consecutive weeks, stating the substance of the petition, the

court in which it is filed and the number thereof, the name of

petitioner and each of the witnesses and their addresses, the

names and addresses of the expected adverse parties, if known, or

a description of such parties, and that a hearing will be had on

such petition at a designated time and place on or after the 14th

day following the first publication of such notice. Provided,

however, that in any case where justice or necessity so requires

the judge or justice may permit the taking of such depositions

upon shorter notice than herein prescribed, or may extend such

time in order to permit service on any adverse party.

(c) Application to Probate Will. An application or

petition, or an anticipated application or petition, for the
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probate of a will shall be considered as a suit within the

meaning and purport of this rule; and, whenever any person in

this State shall desire to perpetuate testimony for use in an

anticipated application for the probate of a will, the notice,

accompanied by a copy of the aforesaid petition may be served by

posting as prescribed by Section 33(f)(2) of the Texas Probate

Code, such notice to be directed to all parties interested in the

estate of the testator and to comply with the requirements of

Section 33(c) of said Code insofar as they may be applicable.

(d) Order and Manner of Taking, Etc. If satisfied that the

perpetuation of testimony may prevent a failure or delay of

justice, the court or justice shall make an order authorizing the

taking of such depositions and state whether such depositions

shall be taken upon oral examination or written questions. The

time and place at which such depositions shall be taken may be

stated in such order or by means of notice as provided for

depositions generally. The deposition rules not inconsistent

with this rule shall apply to the taking, signing, returning,

objections to, and use of such depositions. Any interested party

may, after the filing in the court of any deposition taken under

notice by publication under this rule, move to suppress said

deposition, in whole or in part, by bill of review, such right to

move to suppress to be cumulative of all other rights to attack

or oppose said deposition.

[Current Rule: Tex. R. Civ. P. 187].

[Original Source: Art. 3742, unchanged].

Rule 50. Deposition upon Oral Examination

(a) When Depositions May Be Taken. After commencement of

the action, any party may take the testimony of any person,

including a party, by deposition upon oral examination. Leave of

court, granted with or without notice, must be obtained only if a

party seeks to take a deposition prior to the appearance day of

any defendant.

[Current Rule: Tex. R. Civ. P. 200(1)].

[Original Source: Art. 3753, unchanged].

[Official Comments]:

Change by amendment effective September 1, 1962. Provision
1- eg rding subpoena; e ta , duc.es,.;.t cum ^nser ed..

.b
n. . 1, 1971.

Rul 202has been char^g ed_t Rule .201

g9 1973 ....
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..Chan e by effect ve SePtember 1 90' p
arns wo::may<.att:eni^';:dep^

.:
s3t i outnotif^cati

and:ao provide for reason'able;notice of::any, party's ;interit_. _.: . ..::::.;....:. ,:<;..;::.;.:: . :::;;:«:::;;... _:.. ..... :_:.... ..: _. ... ..:::..

(b) Notice of Examination.

(1) Reasonable notice must be served in writing by the

party, or his attorney, proposing to take a deposition upon oral

examination, to every other party or his attorney of record. The

notice shall state the name of the deponent, the time and the

place of the taking of his deposition, and if the production of

documents or tangible things is desired, a designation of the

items to be produced by the deponent in compliance with Rule

(currently Rule 201) [production of documents and things].

The notice shall also state the identity of persons who will

attend other than the witness, parties, spouses of parties,

counsel, employees of counsel, and the officer taking the

deposition. If any party intends to have any other persons

attend, that party must give reasonable notice to all parties of

the identity of such other persons.

(2) A party may in his notice name as the deponent a

public or private corporation or a partnership or association or

governmental agency and describe with reasonable particularity

the matters on which examination is requested.

(3) Any party intending to make a non-stenographic

recording shall give five days' notice to all other parties by

certified mail, return receipt requested, and shall specify in

said notice the type of non-stenographic recording which will be

used. After the notice is given, any party may make a motion for

relief under Rule (currently Rule 166b). If a hearing is

not held prior to the taking of the deposition, the

non-stenographic recording shall be made subject to the court's

ruling at a later time.
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[Current Rule: Tex. R. Civ. P. 200(2), 202(1)].

[Original Source: Art. 3753 and New Rule].

[Task Force Comments: Combines notice provisions from rules

200(2), and 202(1)].

(c) Examination, Cross-Examination and Objections.

(1) Written Cross-Questions on Oral Examination. At

any time before the expiration of ten days from the date of the

service of the notice, any party, in lieu of participating in the

oral examination may serve written questions on the party

proposing to take the deposition who shall cause them to be

transmitted to the officer authorized to take the deposition who

shall propound them to the witness and record the answers

verbatim.

(2) oath. Every person whose deposition is taken upon
oral examination shall be first cautioned and sworn to testify
the truth, the whole truth and nothing but the truth.

(3) Examination. The witness shall be carefully

examined, his testimony shall be recorded at the time it is given

and thereafter transcribed by the officer taking the deposition,

or by some person under his personal supervision.

(4) Objections to Testimony. The officer taking an

oral deposition shall not:'sustain objections made to any of the

testimony or fail to'record the testimony of the witness because

an objection is made by any of the parties or attorneys engaged

in taking the testimony. Any objections made when the deposition

is taken shall be recorded with the testimony and reserved for

the action of the court in which the cause is pending. Absent

express agreement recorded in the deposition to the contrary:

(A) objections to the form of questions or the

nonresponsiveness of answers are waived if not made at the taking
of an oral deposition and;

(B) except as provided in (1) above, or unless
otherwise provided by agreement of the parties recorded by the

officer in the deposition transcript, the court shall not be
confined to objections made at the taking of the testimony.

[Current Rule: Tex. R. Civ. P. 204].

[Original Source: Art. 3758, unchanged].

[Official Comments]:

g

previous rule has been aImost:completely redraftedand the;... .:.
procedure, as to cross-interrogatorles.; has be en inateria

.
lly

altered:
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Chan e b amendment effective Januaq y 1,.. .
.

clerk aiid the reference to the:commission.have:b.een

, ,
. nd aprov3sion`has been:added

. . :. ,

^ause written questions t:6be;presented.to:the nfficer,:

.:..:.:.:.:...
Change by amendment effective April 1, 1984. Subs.. ..
a

.

Ru^e 205; s^bflivisian rom former Ruie 2,06, subdivisidn.4

(d) Record and Transcript of Examination.

(1) Submission to Witness, Changes, Signing. When the

testimony is fully transcribed the deposition officer shall

transmit or provide the original deposition transcript to the

witness or if the witness is a party with an attorney of record,

to the attorney of record, for examination and signature, by the

witness before any officer authorized to administer an oath,

unless such examination and signature are waived by the witness

and by the parties. No erasures or obliterations of any kind are

to be made to the original testimony as transcribed by the

deposition officer. Any changes in form or substance which the

witness desires to make shall be furnished to the deposition

officer by the witness, together with a statement of the reasons
given by the witness for making such changes. The changes and

the statement of the reasons for the changes shall be attached to

the deposition by the deposition officer. The deposition

transcript and any changes shall then be subscribed by the

witness under oath, before any officer authorized to administer

an oath, unless the parties by stipulation waive the signing or

the witness is ill or cannot be found or refuses to sign. If the

witness does not sign and return the original deposition

transcript within twenty days of its submission to him or his

counsel of record, the deposition officer shall sign a true copy

of the transcript and state on the record the fact of the waiver

of examination and signature or of the illness or absence of the

witness or the fact of the refusal to sign together with the

reason, if any, given therefor. The copy of the deposition

transcript may then be used as fully as though signed, unless on

motion to suppress, made as provided in Rule (currently Rule

207), the Court determines that the reasons given for the refusal

to sign require rejection of the deposition in whole or in part.

[Current Rule: Tex. R. Civ. P. 205].

[Original Source: New Rule].

[Official Comments]:
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Change by amendment effective January 1, 1988.

(2) Certification. The officer shall attach as part

of the deposition transcript a certificate duly sworn by such

officer which shall state the following:

officer;

(A) that the witness was duly sworn by the

(B) that the transcript is a true record of the

testimony given by the witness;

(C) the amount of charges for the officer's

preparation of the completed deposition transcript and any copies

of exhibits;

(D) that the deposition transcript was submitted

on a specified date to the witness or to the attorney of record

for a party who was the witness for examination, signature and

return to the officer by a specified date;

(E) that changes, if any made by the witness, in

the transcript and otherwise are attached thereto or incorporated

therein;

the transcript;

(F) that the witness returned or did not return

(G) that the original deposition transcript, or a

copy thereof in event the original was not returned to the

officer, together with copies of all exhibits, is in the

possession and custody of the attorney or party who asked the

first question appearing in the transcript for safekeeping and

use at trial;

(H) that a copy of the certificate was served on

all parties pursuant to Rule (currently Rule 21a).

The officer shall file with the court in which the cause is

pending a copy of said certificate, and the clerk of the court

where such certification is filed shall tax as costs the charges

for preparing the original deposition transcript and making and

attaching copies of all exhibits to the original deposition.

[Current Rule: Tex. R. Civ. P. 206(1), (4)].

[Original Source: New Rule].

[Official Comments]:
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(3) Delivery. Unless otherwise requested or agreed to

by the parties on the record in the deposition transcript, the

officer, after certification, shall securely seal the original

deposition transcript, or a copy thereof in the event the

original is not returned to the officer, and copies of all

exhibits in a wrapper endorsed with the title of the action and

marked "Deposition of (here insert name of witness)," and shall

thereafter deliver, or mail in a postpaid, properly addressed

wrapper, certified with return receipt requested, such deposition

transcript and copies of all exhibits to the attorney or party

who asked the first question appearing in the transcript, and

shall give notice of delivery to all parties. The custodial

attorney shall, upon reasonable request, make the original

deposition transcript available for inspection or photocopying by

any other party to the suit.

The deposition officer shall give notice to all parties of

delivery of the deposition transcript and copies of exhibits. It

shall be sufficient notice of delivery for the officer to serve

on each party a copy of the officer's certification pursuant to

Tex.R.Civ.P. (currently Rule 2la).

[Current Rule: Tex. R. Civ. P. 206(2) and (6)].

[Original Source: New Rule].

I
I

(4) Exhibits. Original documents and things produced

for inspection during the examination of the witness shall, upon

the request of a party, be marked for identification and annexed

to the deposition transcript and may be inspected and copied by

any party, except that the person producing the materials may (a)

offer copies to be marked for identification and annexed to the

deposition transcript and to serve thereafter as originals if he

affords to all parties fair opportunity at the deposition to

verify the copies by comparison with the originals, or (b) offer

the originals to be marked for identification, in which event the

materials may then be used in the same manner as if annexed to

the deposition transcript. In the event that original exhibits

rather than copies are marked for identification, the deposition

officer shall make copies of all original exhibits to be annexed

to the original deposition transcript for delivery, and shall

thereafter return the originals of the exhibits to the witness or

party producing them, and such witness or party shall thereafter

maintain and preserve the original exhibits and shall produce any

such original exhibits for hearing or trial upon seven (7) days

notice from any party. Copies annexed to the original deposition

transcript may be used for all purposes.

[Current Rule: Tex. R. Civ. P. 206(3)].

[Original Source: New Rule].
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(5) Copies. Upon payment of reasonable charges

therefor, the officer shall furnish a copy of the deposition

transcript to any party or to the deponent.

[Current Rule: Tex. R. Civ. P. 206(5)].

[Original Source: New Rule].

Rule 51. Deposition Upon Written Questions

(a) Serving Questions; Notice. After commencement of the

action, any party may take the testimony of any person, including

a party, by deposition upon written questions. Leave of court,

granted with or without notice, must be obtained only if a party

seeks to take a deposition prior to the appearance day of any

defendant. Attendance of witnesses and the production of

designated items may be compelled as provided in Rule

(currently Rule 201).

A party proposing to take a deposition upon written

questions shall serve them upon every other party with a written

notice in compliance with Rule (currently Rule 201 a

reasonable time before the deposition is to be taken.

(b) Cross-Questions, Redirect Questions, Re-Cross Questions

and Formal Objections. Any party may serve cross-questions upon

all other parties within ten days after the notice and direct

questions are served. Within five days after being served with

cross-questions a party may serve redirect questions upon all

other parties. Within three days after being served with

redirect questions a party may serve recross questions upon all

other parties. Objections to the form of written questions are

waived unless served in writing upon the party propounding them

within the time allowed for serving the succeeding cross or other

questions and within five days after service of the last

questions authorized. The court may for cause shown enlarge or

shorten the time.

(c) Deposition Officer; Interpreter. Any person authorized

to administer oaths including notaries public (whether or not the

person is a certified shorthand reporter), is an officer who is

authorized to issue a subpoena or subpoena duces tecum for a

written deposition as provided in Rule (currently Rule 201)

and is an officer before whom a written deposition may be taken.

An officer who is authorized to take a written deposition shall

have authority, when he deems it expedient, to summon and swear

an interpreter to facilitate the taking of the deposition.

(d) Officer to take Responses and Prepare Record. A copy

of the notice and copies of all questions served shall be

delivered by the party taking the deposition to the officer

designated in the notice, who shall proceed promptly to

administer an oath to the witness, to take the testimony of the
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witness in response to the questions and to prepare, certify and

deliver the deposition, in the manner provided by Rule

(currently Rule 204), attaching thereto the copy of the notice

and questions.

[Current Rule: Tex. R. Civ. P. 208].

[Original Source: New Rule].

[Official Comments: New rule effective April 1, 1984.

Former rule 208 is incorporated into Rule 206. This new rule

revises and consolidates the written deposition practice as

formerly stated in Rules 189, 190, 191, 192, 196, 197, and

198 except that the use of written depositions in court

proceedings is covered by new Rule 207.

Section 4 states that a person authorized to administer

oaths, such as a notary public, may take written

depositions, even though that person is not a certified

shorthand reporter.

Subdivision 5, by reference to new Rules 205 and 206,

conforms the taking of the written deposition, its filing

and other procedures to the oral deposition practice.

Change by amendment effective September 1, 1990. Ru1e::208:;;.
;, .....:.:..... ...:.:. ...:. . ...... .

w.ith.permission of the court.:RU1e 208 is also ameridedto

or e h wprovide f rsonsw o may attendeposition ithout::::p

not'ficatio v d n _.
p y. y n .

[Task Force Comments: Requirements of notice (Rule 201(1))

deleted, with reference to Rule 46(2) substituted therefor.

Rule 201(2), "Notice by Publication," deleted].

Rule 52. Use of Depositions in Court Proceedings

(a) Use of Deposition Transcripts in Same Proceeding.

(1) Use of Depositions. At the trial or upon the

hearing of a motion or an interlocutory proceeding, any part or

all of a deposition taken in the same proceeding, insofar as

admissible under the Texas Rules of Civil Evidence, may be used

by any person for any purpose against any party who was present

or represented at the taking of the deposition or who had

reasonable notice thereof. Further, the Texas Rules of Civil

Evidence shall be applied to each question and answer as though

the witness were then present and testifying. Depositions shall

include the original transcripts or any certified copies thereof.

Unavailability of the deponent is not a requirement for

admissibility.
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(2) Included Within Meaning of "Same Proceeding."

Substitution of parties pursuant to these rules does not affect

the right to use depositions previously taken; and, when a suit

has been brought in a court of the United States or of this or

any other state and another suit involving the same subject

matter is brought between the same parties or their

representatives or successors in interest, all depositions

lawfully taken in each suit may be used in the other suit(s) as

if originally taken therefor.

(3) Parties Joined After Deposition Taken. If one

becomes a party after the deposition is taken and has an interest

similar to that of any party described in a. or b. above, the

deposition is admissible against him only if he has had a

reasonable opportunity, after becoming a party, to redepose the

deponent, and has failed to exercise that opportunity.

(b) Use of Deposition Transcripts Taken in Different

Proceeding. At the trial or upon the hearing of a motion or an

interlocutory proceeding, any part or all of a deposition taken

in a different proceeding may be used subject to the provisions

and requirements of the Texas Rules of Civil Evidence. Further,

the Texas Rules of Civil Evidence shall be applied to each

question and answer as though the witness were then present and

testifying.

(c) Motions to Suppress. When a deposition transcript has

been delivered by the deposition officer pursuant to Rule

(currently Rule 206) and notice of delivery given at least one

entire day before the day on which the case is called for trial,

errors and irregularities in the notice of delivery, and errors

in the manner in which the testimony is transcribed or the

deposition transcript is prepared, signed, certified, sealed,

endorsed, delivered, or otherwise dealt with by the deposition

officer under Rules and (currently Rules 205 and 206)

are waived, unless a motion to suppress the deposition transcript

or some part thereof is made and notice of the writtenobjections

made in the motion is given to every other party before the trial

commences.

(d) Retention and Disposition of Deposition Transcripts and

Depositions upon Written Questions.

In the event deposition transcripts and depositions upon

written questions are filed with the court, the clerk shall

retain and dispose of same as directed by the Supreme Court.

SUPREME COURT ORDER RELATING TO RETENTION AND DISPOSITION OF

DEPOSITION TRANSCRIPTS AND DEPOSITIONS UPON WRITTEN

QUESTIONS
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In compliance with the provisions of Rule (currently

Rule 209), the Supreme Court hereby directs that deposition

transcripts and depositions upon written questions be retained

and disposed of by the clerk of the court in which the same are

filed upon the following basis.

This order shall apply only to: (1) those cases in which

judgment has been rendered on service of process by publication

and in which no motion for new trial was filed within two years

after judgment was signed; and, (2) all other cases in which

judgment has been signed for one year and in which no appeal was

perfected or in which a perfected appeal was dismissed or

concluded by a final judgment as to all parties and the issuance

of the appellate court's mandate such that the case is no longer

pending on appeal or in the trial court.

After first giving all the attorneys of record written

notice that they have an opportunity to claim and withdraw the

same, the clerk, unless otherwise directed by the court, may

dispose of them thirty days after giving such notice. If any

such document is desired by more than one attorney, the clerk

shall make the necessary copies and prorate the cost among all

the attorneys desiring the document.

[Current Rule: Tex. R. Civ. P. 207 and 209].

[Original

[Official

Source: See Tex.

Comments]:

Civ. P. Rem. C. §20.001].

Rule 207, New rule effective April 1; 1984.. Former:Rule;:207:

Rule 53. Compelling Appearance at Depositions

(a) Subpoena. Any person may be compelled to appear and

give testimony by deposition in a civil action. Upon proof of

service of a notice to take a deposition, written or oral, the

clerk or any officer authorized to take depositions and any

certified shorthand reporter shall immediately issue and cause to

be served upon the witness a subpoena directing him to appear

before the officer at the time and place stated in the notice for

the purpose of giving his deposition.

(b) Party. When the deponent is a party, service of the

notice upon the party or his attorney shall have the same effect

as a subpoena served on the party. If the deponent is an agent

or employee who is subject to the control of a party, notice to

take the deposition which is served upon the party or the party's

attorney of record shall have the same effect as a subpoena

served on the deponent.
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(c) Organizations. When the deponent named in the subpoena

or notice is a public or private corporation, a partnership,

association or governmental entity, the subpoena or notice shall

direct the deponent named to designate the person or persons to

testify in the deponent's behalf, and, if the deponent so

desires, the matters on which each person designated will

testify, and shall further direct that the person or persons

designated by the deponent will testify and the notice shall

further direct that the person or person designated by the,

deponent appear before the officer at the time and place•stated

in the subpoena or notice for the purpose of giving their

testimony.

(d) Production. Any deponent may be compelled by subpoena

duces tecum or notice to produce items or things within his care,

custody or control. The subpoena duces tecum or notice shall be

in compliance with Rule (currently Rule )[production

of documents and things].

(e) Time and Place. The time and place designated shall be

reasonable. The place of taking a deposition shall be in the

county of the witness' residence, or where he is employed or

regularly transacts business in person or at such other

convenient place as may be directed by the court in which the

cause is pending; provided, however, the deposition of a party or

the person or person designated by a party under paragraph 3

above may be taken in the county of suit. A nonresident or

transient person may be required to attend in the county where he

is served with a subpoena, or within one hundred miles from the

place of service, or at such other convenient place as the court

may direct. The witness shall remain in attendance from day to

day until such deposition is begun and completed.

[Current Rule: Tex.R.Civ.P. 201].

[Original

[Official

Source: Arts.

Comments]:

3754, 3755, and 3756].

.. ... . . .. .

I

.. . . . ..

designated by n^ganizatYOns, etc who;are'part^es

o o

.... ....
p

Change b amendment effective A ril 1 1984. -^Statuto:rY
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Rule 54. Depositions in Foreign Jurisdictions

(a) Whenever the deposition, written or oral, of any person

is to be taken in a sister state or a foreign country, or in any

other jurisdiction, foreign or domestic, for use in this state,

such deposition may be taken (1) on notice before a person

authorized to administer oaths in the place in which the

examination is held, either by the law thereof or by the law of

the State of Texas, or (2) before a person commissioned by the

court in which the action is pending, and such person shall have

the power, by virtue of such person's commission, to administer

any necessary oath and take testimony, or (3) pursuant to a

letter rogatory or a letter of request, or (4) pursuant to the

means and terms of any applicable treaty or convention.

A commission, a letter rogatory, or a letter of request

shall be issued on application and notice and on terms that are

just and appropriate. It is not requisite to the issuance of a

commission, a letter rogatory or a letter of request that the

taking of the deposition in any other manner is impracticable or

inconvenient; and a commission, a letter rogatory or a letter of

request may all be issued in proper cases.

(b) Upon the granting of a commission to take the oral

deposition of a person under paragraph (a) above, the clerk of

the court in which the action is pending shall immediately issue

a commission to take the deposition of the person named in the

application at the time and place set out in the application for

the commission. The commission issued by the clerk shall be

styled: "The State of Texas." The commission shall be dated and

attested as other process; and the commission shall be addressed

to the several officers authorized to take depositions as set

forth in Section 20.001, Civil Practice and Remedies Code. The

commission shall authorize and require the officer or officers to

whom the commission is addressed immediately to issue and cause

to be served upon the person to be deposed a subpoena directing

that person to appear before said officer or officers at the time

and place named in the commission for the purpose of giving that

person's deposition.

Upon the granting of a commission to take the deposition of

a person on written questions under paragraph 1 above, the clerk

of the court in which the action is pending shall, after the

service of the notice of filing the interrogatories has been

completed, issue a commission to take the deposition of the

person named in the notice. Such commission shall be styled,

addressed, dated and attested as provided for in the case of an

oral deposition and shall authorize and require the officer or

officers to whom the same is addressed to summon the person to be

deposed before the officer or officers forthwith and to take that

person's answers under oath to the direct and cross

interrogatories, if any, a copy of which shall be attached to
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such commission, and to return without delay the commission, the

interrogatories and the answers of the person thereto to the

clerk of the proper court, giving his official title and post

office address.

(c) Upon the granting of a letter rogatory under paragraph

1 above, the clerk of the court in which the action is pending

shall issue a letter rogatory to take the deposition of the

person named in the application at the time and place set out in

the application for the letter rogatory. The letter rogatory

issued by the clerk shall be styled, dated and attested as

provided for in the case of a commission. The letter rogatory

shall be addressed: "To the Appropriate Authority in [here name

the state, territory or country]." The letter rogatory shall

authorize and request the appropriate authority to summon the

person to be deposed before the authority forthwith and to take

that person's answers under oath to the oral or written questions

which are addressed to that person; the letter rogatory shall

also authorize and request that the appropriate authority cause

the deposition of the person to be reduced to writing, annexing

to the writing any items marked as exhibits and to cause the

written deposition, with all exhibits, to be returned to the

clerk of the proper court under cover duly sealed and addressed.

(d) Upon the granting of a letter of request, or any other

device pursuant to the means and terms of any other applicable

treaty or convention, to take-the deposition, written or oral, of

any person under paragraph 1 above, the clerk of the court in

which the action is pending shall issue a letter of request or

other device to take the deposition of the person named in the

application at the time and place set out in the application for

the letter of request or other device. The letter of request or

other device shall be styled in the form prescribed by the treaty

or convention under which the deposition is to be taken, such

form to be presented to the clerk by the party seeking the

deposition. Any error in the form of the letter of request or

other device shall be waived unless objection thereto is filed

and served on or before the time fixed in the order granting the

letter of request or other device.

(e) Evidence obtained in response to a letter rogatory or a

letter of request need not be excluded merely for the reason that

it is not a verbatim transcript or that the testimony was not

taken under oath or for any similar departure from the

requirements of depositions taken within the State of Texas under

these rules. -

[Current Rule: Tex. R. Civ. P. 188].

[Original Source: New Rule, effective April 1, 1984].
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Rule 55. Abuse of Discovery; Sanctions

(a) Motion for Sanctions or Order Compelling Discovery. A

party, upon reasonable notice to other parties and all other

persons affected thereby, may apply for sanctions or an order

compelling discovery as follows:

(1) Appropriate Court. On matters relating to a

deposition, an application for an order to a party may be made to

the court in which the action is pending, or to any district

court in the district where the deposition is being taken. An

application for an order to a deponent who is not a party shall

be made to the court in the district where the deposition is

being taken. As to all other discovery matters, an application

for an order will be made to the court in which the action is

pending.

(2) Motion.

(A) If a party or other deponent which is a

corporation or other entity fails to make a designation under

Rules or (currently Rules 200-2b, 201-4 or

208); or

(B) if a party, or other deponent, or a person

designated to testify on behalf of a party or other deponent

fails:

(i) to appear before the officer who is to
take his deposition, after being served with a proper notice; or

(ii) to answer a question propounded or

submitted upon oral examination or upon written questions; or

(C) if a party fails:

I

(i) to serve answers or objections to

interrogatories submitted under Rule (currently Rule 168),

after proper service of the interrogatories; or

under Rule 168; or

(ii) to answer an interrogatory submitted

I
I

(iii) to serve a written response to a

request for inspection submitted under Rule (currently Rule

167), after proper service of the request; or

(iv) to respond that discovery will be

permitted as requested or fails to permit discovery as requested

in response to a request for inspection submitted under Rule

(currently Rule 167); the discovering party may move for an order

compelling a designation, an appearance, an answer or answers, or
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inspection or production in accordance with the request, or apply

to the court in which the action is pending for the imposition of

any sanction authorized by Paragraph (b)(2)(currently

subparagraph (2)(b) herein without the necessity of first having

obtained a court order compelling such discovery.

When taking a deposition on oral examination, the proponent

of the question may complete or adjourn the examination before he

applies for an order.

If the court denies the motion in whole or in part, it may

make such protective order as it would have been empowered to

make on a motion pursuant to Rule (currently Rule 166b).

(3) Evasive or Incomplete Answer. For purposes of

this subdivision an evasive or incomplete answer is to be treated

as a failure to answer.

(4) Disposition of Motion to Compel: Award of

Expenses. If the motion is granted, the court shall, after

opportunity for hearing, require a party or deponent whose

conduct necessitated the motion or the party or attorney advising

such conduct or both of them to pay, at such time as ordered by

the court, the moving party the reasonable expenses incurred in

obtaining the order, including attorney fees, unless the court

finds that the opposition to the motion was substantially

justified or that other circumstances make an award of expenses

unjust. Such an order shall be subject to review on appeal from

the final judgment.

If the motion is denied, the court may, after opportunity

for hearing, require the moving party or attorney advising such

motion to pay to the party or deponent who opposed the motion the

reasonable expenses incurred in opposing the motion, including

attorney fees, unless the court finds that the making of the

motion was substantially justified or that other circumstances

make an award of expenses unjust.

If the motion is granted in part and denied in part, the

court may apportion the reasonable expenses incurred in relation

to the motion among the parties and persons in a just manner.

In determining the amount of reasonable expenses, including

attorney fees, to be awarded in connection with a motion, the

trial court shall award expenses which are reasonable in relation

to the amount of work reasonably expended in obtaining an order

compelling compliance or in opposing a motion which is denied.

(5) Providing Person's Own Statement. If a party

fails to comply with any person's written request for the

person's own statement as provided in Paragraph of Rule

(currently Rule 166b), the person who made the request may

move for an order compelling compliance with Paragraph of
Rule (currently Rule 166b). If the motion is granted, the

movant may recover the expenses incurred in obtaining the order,

including attorney fees, which are reasonable in relation to the

amount of work reasonably expended in obtaining the order.
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(b) Failure to Comply with Order or with Discovery Request.

(1) Sanctions by Court in District Where Deposition is

Taken. If a deponent fails to appear or to be sworn or to answer

a question after being directed to do so by a district court in

the district in which the deposition is being taken, the failure

may be considered a contempt of that court.

(2) Sanctions by Court in Which Action is Pending. If

a party or an officer, director, or managing agent of a party or

a person designated under Rules or (currently

Rules 200-2b, 201-4 or 208) to testify on behalf of a party fails

to comply with proper discovery requests or to obey an order to

provide or permit discovery, including an order made under

paragraph 1 of this rule or Rule (currently Rule 167a), the

court in which the action is pending may, after notice and

hearing, make such orders in regard to the failure as are just,

and among others the following:

(A) An order disallowing any further discovery of

any kind or of a particular kind by the disobedient party;

(B) An order charging all or any portion of the

expenses of discovery or taxable court costs or both against the

disobedient party or the attorney advising him;

(C) An order that the matters regarding which the

order was made or any other designated facts shall be taken to be

established for the purposes of the action in accordance with the

claim of the party obtaining the order;

(D) An order refusing to allow the disobedient

party to support or oppose designated claims or defenses, or

prohibiting him from introducing designated matters in evidence;

(E) An order striking out pleadings or parts

thereof, or staying further proceedings until the order is

obeyed, or dismissing with or without prejudice the action or

proceedings or any part thereof, or rendering a judgment by

default against the disobedient party;

(F) In lieu of any of the foregoing orders or in
addition thereto, an order treating as a contempt of court the

failure to obey any orders except an order to submit to a
physical or mental examination;

(G) When a party has failed to comply with an
order under Rule (currently Rule 167a(a)) requiring him to

appear or produce another for examination, such orders as are
listed in Paragraphs or (currently
Paragraphs (1), (2), (3), (4) or (5)) of this subdivision, unless
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the person failing to comply shows that he is unable to appear or

to produce such person for examination.

(H) In lieu of any of the foregoing orders or in

addition thereto, the court shall require the party failing to

obey the order or the attorney advising him, or both, to pay, at

such time as ordered by the court, the reasonable expenses,

including attorney fees, caused by the failure, unless the court

finds that the failure was substantially justified or that other

circumstances make an award of expenses unjust. Such an order

shall be subject to review on appeal from the final judgment.

(3) Sanction Against Nonparty for Violation of
Rule (currently Rule 167). If a nonparty fails to comply

with an order under Rule (currently Rule 167), the court

which made the order may treat the failure to obey as contempt of
court.

(c) Abuse of Discovery Process in Seeking, Making, or

Resisting Discovery. If the court finds a party is abusing the

discovery process in seeking, making or resisting discovery or if

the court finds that any interrogatory or request for inspection

or production is unreasonably frivolous, oppressive, or

harassing, or that a response or answer is unreasonably frivolous

or made for purposes of delay, then the court in which the action

is pending may, after notice and hearing, impose any appropriate

sanction authorized by Paragraphs (1), (2), (3), (4), (5), and

(8) of paragraph (b)(2) of this rule. Such order of sanction

shall be subject to review on appeal from the final judgment.

(d) Failure to Comply with Rule (currently Rule 169).

(1) Deemed Admission. Each matter of which an

admission is requested shall be deemed admitted unless, within

the time provided by Rule (currently Rule 169), the party to

whom the request is directed serves upon the party requesting the

admissions a sufficient written answer or objection in compliance,

with the requirements of Rule (currently Rule 169),

addressed to each matter of which an admission is requested. For

purposes of this subdivision an evasive or incomplete answer may

be treated as a failure to answer.

(2) Motion. The party who has requested the admission

may move to determine the sufficiency of the answers or
objections. Unless the court determines that an objection is

justified, it shall order that an answer be served. If the court

determines that an answer does not comply with the requirements
of Rule (currently Rule 169), it may order either that the

matter is admitted or that an amended answer be served. The

provisions of paragraph d of subdivision 1 of this rule apply to

the award of expenses incurred in relation to the motion.
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(3) Expenses on Failure to Admit. If a party fails to

admit the genuineness of any document or the truth of any matter

as requested under Rule (currently Rule 169) and if the

party requesting the admissions thereafter proves the genuineness

of the document or the truth of the matter, he may apply to the

court for an order requiring the other party to pay him the

reasonable expenses incurred in making that proof, including

reasonable attorney fees. The court shall make the order unless

it finds that ( 1) the request was held objectionable pursuant to

Rule ( currently Rule 169(1), or (2)) the admission sought

was of no substantial importance, or (3) the party failing to

admit had a reasonable ground to believe that he might prevail on

the matter, or (4) there was other good reason for the failure to

admit.

(e) Failure to Respond to or Supplement Discovery. A party

who fails to respond to or supplement his response to a request

for discovery shall not be entitled to present evidence which the

party was under a duty to provide in a response or supplemental

response or to offer the testimony of an expert witness or of any

other person having knowledge of discoverable matter, unless the

trial court finds that good cause sufficient to require admission

exists. The burden of establishing good cause is upon the party

offering the evidence and good cause must be shown in the record.

(f) Exhibits to Motions and Responses. Motions or

responses made under this rule may have exhibits attached

including affidavits, discovery pleadings, or any other

documents.

[Current Rule: Tex. R. Civ. P. 215].

[Original Source: Art. 3768, unchanged].

[Task Force Comment: But see Report of Texas Supreme Court

Task Force on Sanctions].

[Official Comments]:

New rule effective April 1, 1984. Ruleis:-.deeted

becausethis rule:covers ;coriduct an vioation of Riile 167;.

prov ion of w Rul 21 r tende to clari ind: r^s s ne e ^ a e ^n d, :: efy t .

I
I
I
I
I

. .
conclusion reached in LEWZS V.ILLINOIS EMPLOYERS:INS CO.

. , ,.

.. ._....
t h er t :w ^a ^ h' i ouour w eth o:impose s nc ions "t :c r w th t ari:

g.. .

,. ..
:iof:the;d.lscover edy: abuse ir v.... .
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B. PRETRIAL PROCEDURE

Rule 60. Scheduling and Pretrial Conferences

(a) As soon as practicable but in no event more than one

hundred and twenty (120) days after the filing of a petition, the

court, after a hearing with the attorneys for the parties and any

unrepresented parties at an attended conference or by telephone

conference, shall enter a scheduling order that establishes the
times for

(1) Joinder of additional parties;

(2) Amending or supplementing pleadings;

(3) Filing and hearing motions and special exceptions;

(4) Designating testifying experts;

(5) Taking of experts' depositions;

(6) Completion of discovery;

(7) Discovery problems conference;

(8) Initial and final pretrial hearings;

(9) Trial on the merits; and

(10) Such other matters which the Court determines

should be scheduled.
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(b) The initial pretrial conference is to assist in the

preparation and disposition of the case without undue expense or

burden to the parties and for the purpose of establishing early

and continuing control so that the case will not be protracted

for lack of management, expediting the disposition of the action,

discouraging wasteful pretrial activities, improving the quality

of the trial through more thorough preparation and facilitating

the settlement of the case.

(c) Matters to Be Considered at the Conference. The

participants at any conference under this rule shall consider and

may take action with respect to

(1) All pending dilatory pleas, motions and exceptions;

(2) The necessity of desirability of amendments to the

pleadings;

(3) A discovery schedule and consideration of discovery

problems;

(4) Requiring written statements of the parties'

contentions;

issues;

(5) Identification of fact and simplification of the

(6) The possibility of obtaining stipulations of fact;

(7) The identification of legal matters to be ruled on

or decided by the court;

(8) The exchange of a list of direct fact witnesses,

other than rebuttal or impeaching witnesses the necessity of

whose testimony cannot reasonably be anticipated before the time

of trial, who will be called to testify at trial, stating their

addressees and telephone number, and the subject of the testimony

of each such witness;

(9) The exchange of a list of expert witnesses who will

be called to testify at trial, stating their address and

telephone number, and the subject of the testimony and opinions

that will be proffered by each expert witnesses;

(10) Agreed applicable propositions of law and

contested issues of law; -

(11) Proposed jury charge questions, instructions, and

definitions for a jury case or proposed findings of fact and

conclusions of law for a non-jury case;
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(12) The marking and exchanging of all exhibits that

any party may use at trial and stipulation to the authenticity

and admissibility of exhibits to be used at trial;

(13) Written trial objections to the opposite party's

exhibits, stating the basis for each objection;

(14) The advisability of a preliminary reference of

issues to a master or auditor for findings to be used as evidence

when the trial is to be by jury;

(15) The settlement of the case, and to aid such

consideration, the court may encourage settlement.

(16) Such other matters as may aid in the disposition

of the action.

(d) At any time after commencement of an action the court

may direct the attorneys for the parties to appear before it for

a conference on the subject of discovery. The court shall do so

on motion by the attorney for any party and following the

discovery conference, the court shall enter an order tentatively

identifying the issues for discovery purposes, establishing a

plan and schedule for discovery, setting limitations on

discovery, if any; and determining such other matters, including

the allocation of expenses, as are necessary for the proper

management-of discovery in the action. An order may be altered

or amended whenever justice so requires.

(e) Final Pretrial Conference. Any final pretrial

conference shall be held as close to the time of trial as

reasonable under the circumstances. The participants at any such

conference shall formulate a plan for trial, including a program

for facilitating the admission of evidence. The conference shall

be attended by at least one of the attorneys who will conduct the

trial for each of the parties and by any unrepresented parties.

(f) Pretrial Orders. After any conference held pursuant to

this rule, an order shall be entered reciting the action taken.

This order shall control the subsequent courts of the action
unless modified by the court.

(g) Sanctions. If a party or party's attorney fails to obey

a scheduling or pretrial order, or if no appearance is made on

behalf of a party at a scheduling or pretrial conference, or if a

party or party's attorney is substantially unprepared to

participate in the conference, or if a party or party's attorney

fails to participate in good faith, the judge, upon motion or the

judge's own initiative, may make such orders with regard thereto

as are just, and among others any of the orders provided in Rule

(currently Rule 215(2)(B), (C), (D)). In lieu of or in

addition to any other sanction, the judge shall require the party

87

I



I
I
I
I
I
I

I

I
I
I
I

I

I
I

.
Change by amendment effective Januaryg... ............. ... .. . .. .

....

,. . .

after filing the petitiori and mandatory pretrial Other

h

.
.

with Ru3e 16.ba Subdiv^sions„:(d.) througli`{g):,are renumbered'

ery:;in summary judgment practice Such proofs

Change by amendment effective September 1, 1990. This

88

I

or the attorney representing any noncompliance with this rule,

including attorney's fees, unless the judge finds that the

noncompliance with this rule, including attorney's fees, unless

the judge finds that the noncompliance was substantially

justified or that other circumstances make an award of expense

unj ust .

[Current

[Original

Rule: Tex. R. Civ. P. 166].

Source: New Rule effective Mar. 1, 1950].

Official Comments]:

Change by amendment effective March 1, 1952. The::::[:;las

Change by amendment effective January 1 1967,. . .. ...... .

1971.

. a re!<:cliari. third. J ..
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[Task Force Comment: This draft rule is being considered by

the Committee on Court Rules].

(h) Issue of Law and Dilatory Pleas. When a case is called

for trial in which there has been no pretrial hearing as provided

by Rule (currently Rule 166), the issue of law arising on

the pleadings, all pleas in abatement and other dilatory pleas

remaining undisposed of shall be determined; and it shall be no

cause for postponement of a trial of the issues of law that a

party is not prepared to try the issues of fact.

[Current Rule: Tex. R. Civ. P. 175].

[Original Source: Art. 2166, with minor textural changes].

I
I
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Rule 61. Dismissal for Want of Prosection

(a) Failure to Appear. A case may be dismissed for want of

prosecution on failure of any party seeking affirmative relief to

appear for any hearing or trial of which the party had notice.

Notice of the court's intention to dismiss and the date and place

of the dismissal hearing shall be sent by the clerk to each

attorney of record, and to each party not represented by an

attorney and whose address is shown on the docket or in the

papers on file, by posting same in the United States Postal

Service. The clerk shall note affirmatively on the docket sheet

the fact of mailing the notice of dismissal. At the dismissal

hearing, the court shall dismiss for want of prosecution unless

there is good cause for the case to be maintained on the docket.

If the court maintains the case on the docket, it shall render a

pretrial order assigning a trial date and setting deadlines for

joinder, discovery, pleading, and all other pretrial matters.

The case may be continued thereafter only for valid and

compelling reasons specifically determined by court order.

Notice of the signing of the order of dismissal shall be given as
provided in Rule (currently Rule 306a). Failure to mail
notices as required by this rule shall not affect any of the

periods mentioned in Rule (currently Rule 306a) except as
provided in that rule.

(b) Non-Compliance with Time Standards. Any case not

disposed of within time standards promulgated by the Supreme

Court under its Administrative Rules may be placed on a dismissal
docket.

(c) Reinstatement. A reinstatement motion shall set forth
the grounds and be verified by the movant or his attorney. It

shall be filed with the clerk within 30 days after the signing of

the dismissal order or within the period provided by Rule

(currently Rule 306a). A copy of the motion shall be served on
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each attorney of record and each party not represented by an

attorney whose address is shown on the docket or in the papers on

file. The clerk shall deliver a copy of the motion to the judge,

who shall set a hearing on the motion as soon as is practicable.

The court shall notify all parties or their attorneys of record

of the date, time, and place of the hearing.

After the hearing and upon finding that the prior failure to

appear was not intentional or the result of conscious

indifference but was due to accident or mistake or that the

failure has been otherwise reasonably explained, the court shall

reinstate the case.

If for any reason the reinstatement motion is not decided by

a signed written order within seventy-five days after the

judgment is signed, or within such other time as may be allowed

by Rule (currently Rule 306a), the motion shall be deemed

overruled by operation of law. If a timely reinstatement motion

is filed by any party, the trial court, regardless of whether an

appeal has been perfected, has plenary power to reinstate the

case until 30 days after all such timely filed motions are

overruled, either by written and signed order or by operation of

law, whichever occurs first.

(d) Cumulative Remedies. This dismissal and reinstatement

procedure shall be cumulative of the rules and laws governing any

other procedures available to the parties in such cases. The

same reinstatement procedures and timetable are applicable to all

dismissals for want of prosecution including cases which are

dismissed pursuant to the court's inherent power, whether or not

a motion to dismiss has been filed.

[Current Rule: Tex. R. Civ. P. 165a].

[Original Source: New Rule effective February 1, 1973].

[Official Comments]:

Change by amendment effective January 1, 1976. The:^aoYd

''or docket.call'' are deleted after the word in
the:fYrst sentence,

zewrltt:en to:provide:a statewide rule for dismissal.:and

re.instatemerit of.'cases.
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Rule 62. Masters and Auditors

(a) Masters in Chancery. The court may, in exceptional
cases, for good cause appoint a master in chancery, who shall be

a citizen of this State, and not an attorney for either party to

the action, nor related to either party, who shall perform all of

the duties required of him by the court, and shall be under

orders of the court, and have such power as the master of

chancery has in a court of equity.
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The order of reference to the master may specify or limit

his powers, and may direct him to report only upon particular

issues, or to do or perform particular acts, or to receive and

report evidence only and may fix the time and place for beginning

and closing the hearings, and for the filing of the master's

report. Subject to the limitations and specifications stated in

the order, the master has and shall exercise the power to

regulate all proceedings in every hearing before him and to do

all acts and take all measures necessary or proper for the

efficient production before him of evidence upon all matters

embraced in the reference, including the production of books,

papers, vouchers, documents and other writings applicable

thereto. He may rule upon the admissibility of evidence, unless

otherwise directed by the order of reference and has the

authority to put witnesses on oath, and may, himself, examine

them; and may call the parties to the action and examine them

upon oath. When a party so requests, the master shall make a

record of the evidence offered and excluded in the same manner as

provided for a court sitting in the trial of a case.

The clerk of the court shall forthwith furnish the master

with a copy of the order of reference.

The parties may procure the attendance of witnesses before

the master by the issuance and service of process as provided by

law and these rules.

The court may confirm, modify, correct, reject, reverse or

recommit the report, after it is filed, as the court may deem

proper and necessary in the particular circumstances of the case.

The court shall award reasonable compensation to such master to

be taxed as costs of suit.

[Current Rule: Tex. R. Civ. P. 171].

[Original Source: Art. 2320 and Federal Rule 53 (part)].

(b) Audit. When an investigation of accounts or examination

of vouchers appears necessary for the purpose of justice between

the parties to any suit, the court shall appoint an auditor or

auditors to state the accounts between the parties and to make

report thereof to the court as soon as possible. The auditor

shall verify his report by his affidavit stating that he has

carefully examined the state of the account between the parties,

and that his report contains a true statement thereof, so far as

the same has come within his knowledge. Exceptions to such

report or of any item thereof must be filed within 30 days of the

filing of such report. The court shall award reasonable

compensation to such auditor to be taxed as costs of suit.

[Current Rule: Tex. R. Civ. P. 172].

[Original Source: Art. 2292, unchanged].

Rule 63. Special Appearance
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(a) In General. A special appearance may be made by any

party either in person or by attorney for the purpose of

objecting to the jurisdiction of the court over the person or

property of the defendant on the ground that such party or

property is not amenable to process issued by the courts of this

State. A special appearance may be made as to an entire

proceeding or as to any severable claim involved therein. Such

special appearance shall be made by sworn motion filed prior to

motion to transfer venue or any other plea, pleading or motion;

provided however, that a motion to transfer venue and any other

plea, pleading, or motion may be contained in the same instrument

or filed subsequent thereto without waiver of such special

appearance; and may be amended to cure defects. The issuance of

process for witnesses, the taking of depositions, the serving of

requests for admissions, and the use of discovery processes,

shall not constitute a waiver of such special appearance. Every

appearance, prior to judgment, not in compliance with this rule

is a general appearance.

(b) Motions to Challenge Jurisdiction Shall be Heard Before

Other Motions. Any motion to challenge the jurisdiction provided

for herein shall be heard and determined before a motion to

transfer venue or any other plea or pleading may be heard. No

determination of any issue of fact in connection with the

objection to jurisdiction is a determination of the merits of the

case or any aspect thereof.

(c) Determination of Special Appearance. The court shall

determine the special appearance on the basis of the pleadings,

any stipulations made by and between the parties, such affidavits

and attachments as may be filed by the parties, the results of

discovery processes, and any oral testimony. The affidavits, if

any, shall be served at least seven days before the hearing,

shall be made on personal knowledge, shall set forth specific

facts as would be admissible in evidence, and shall show

affirmatively that the affiant is competent to testify.

Should it appear from the affidavits of a party opposing the

motion that he or she cannot for reasons stated present by

affidavit facts essential to justify his or her opposition, the

court may order a continuance to permit affidavits to be obtained

or depositions to be taken or discovery to be had or may make

such other order as is just.

Should it appear to the satisfaction of the court at any

time that any of such affidavits are presented in violation of

Rule (currently Rule 13), the court shall impose sanctions

in accordance with that rule.

(d) Objection to Jurisdiction Sustained. If the court

sustains the objection to jurisdiction, an appropriate order

shall be entered. If the objection to jurisdiction is overruled,

the objecting party may thereafter appear generally for any
purpose. Any such special appearance or such general appearance
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shall not be deemed a waiver of the objection to jurisdiction

when the objecting party or subject matter is not amenable to

process issued by the courts of this State.

[Current Rule: Tex. R. Civ. P. 120a].

[Original Source: New Rule effective September 1, 1962].

[Official Comments]:

... ..

Change by amendment effective September

Change b amendment effective SePtember 1, 1990. °..::.:..::.:.:.:!T'o ;^?r°v...
da
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Rule 64. Venue

(a) Change of Venue by Consent. Upon the written consent of

the parties filed with the papers of the cause, the court, by an

order entered on the minutes, may transfer the same for trial to

the court of any other county having jurisdiction of the subject

matter of such suit. A written consent of the parties to

transfer the case to another county may be filed with the clerk

of the court at any time.

(b) Motion to Transfer Venue.

(1) Filing.

(A) Time to File. An objection to improper venue

is waived if not made by written motion filed prior to or

concurrently with any other plea, pleading or motion except a

special appearance motion provided for in Rule (currently

Rule 53 ) .

(B) How to File. The motion objecting to improper

venue may be contained in a separate instrument filed

concurrently with or prior to the filing of the movant's first

responsive pleading or the motion may be combined with other

objections and defenses and included in the movant's first

responsive pleading. _

(C) Requisites. The motion, and any amendments to

it, shall state that the action should be transferred to another

specified county of proper venue because:
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(i) The county where the action is pending is
not a proper county; or

(ii Mandatory venue of the action in another

county is prescribed by one or more specific statutory provisions

which shall be clearly designated or indicated.

The motion shall state the legal and factual basis for the

transfer of the action and request transfer of the action to a

specific county of mandatory or proper venue. Verification of

the motion is not required. The motion may be accompanied by

supporting affidavits as provided in section (2)(C)(1) of this

rule.

(D) Service. A copy of any instrument filed

pursuant to this rule shall be served in accordance with Rule

(currently Rule 21a).

(E) Response. A response to the motion to

transfer is not required, except as provided in section (2)(c)(1)

of this rule.

(2) Determination of Motion to Transfer.

I
I

(A) Consideration of Motion. The determination of

a motion to transfer venue shall be made promptly by the court

and such determination must be made in a reasonable time prior to

commencement of the trial on the merits. The movant has the duty

to request a setting on the motion to transfer. Except on leave

of court each party is entitled to at least 45 days notice of a

hearing on the motion to transfer.

Except on leave of court, any response or opposing

affidavits shall be filed at least 30 days prior to the hearing

of the motion to transfer. The movant is not required to file a

reply to the response but any reply and any additional affidavits

supporting the motion to transfer must, except on leave of court,

be filed not later than 7 days prior to the hearing date.

(B) Burden of Establishing Venue.

(i) Maintenance of Action in a Particular
County. A party who seeks to maintain venue of the action in a

particular county in reliance upon Section 15.001 (General Rule),

Sections 15.011-15.017 (Mandatory Venue), Sections 15.031-15.040

(Permissive Venue), or Sections 15.061 and 15.062 (Multiple

Claims), Civil Practice and Remedies Code, has the burden to make

proof, as provided in section _(2)(C) of this rule, that venue is

maintainable in the county of suit.

(ii) Transfer of Action to Another County. A

party who seeks to transfer venue of the action to another

specified county under Section 15.001 (General Rule), Sections

15.011-15.017 (Mandatory Venue), Sections 15.031-15.040
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(Permissive Venue), or Sections 15.061 and 15.062 (Multiple

Claims), Civil Practice and Remedies Code, has the burden to make

proof, as provided in section (2)(C) of this rule, that venue is

maintainable in the county to which transfer is sought.

A party who seeks to transfer venue of the action to another

specified county under Sections 15.011-15.017, Civil Practice and

Remedies Code on the basis that a mandatory venue provision is

applicable and controlling has the burden to make proof, as

provided in section (2)(C) of this rule, that venue is

maintainable in the county to which transfer is sought by virtue

of one or more mandatory venue exceptions.

(iii) Cause of Action. It shall not be

necessary for a claimant to prove the merits of a cause of

action, but the existence of a cause of action, when pleaded

properly, shall be taken as established as alleged by the

pleadings. When the defendant specifically denies the venue

allegations, the claimant is required, by prima facie proof as

provided in section (2)(C) of this rule, to support such pleading

that the cause of action taken as established by the pleadings,

or a part of such cause of action, accrued in the county of suit.

If a defendant seeks transfer to a county where the cause of

action or a part thereof accrued, it shall be sufficient for the

defendant to plead that if a cause of action exists, then the

cause of action or part thereof accrued in the specific county to

which transfer is sought, and such allegation shall not

constitute an admission that a cause of action in fact exists.

But the defendant shall be required to support his pleading by

prima facie proof as provided in section (2)(C) of this rule,

that, if a cause of action exists, it or a part thereof accrued

in the county to which transfer is sought.

(C) Proof.

(i) Affidavits and Attachments. All venue
facts, when properly pleaded, shall be taken as true unless

specifically denied by the adverse party. When a venue fact is

specifically denied, the party pleading the venue fact must make

prima facie proof of that venue fact; provided, however, that no

party shall ever be required for venue purposes to support by

prima facie proof the existence of a cause of action or part

thereof, and at the hearing the pleadings of the parties shall be

taken as conclusive on the issues of existence of a cause of
action. Prima facie proof is made when the venue facts are

properly pleaded and an affidavit, and any duly proved

attachments to the affidavit, are filed fully and specifically

setting forth the facts supporting such pleading. Affidavits
shall be made on personal knowledge, shall set forth specific

facts as would be admissible in evidence, and shall show

affirmatively that the affiant is competent to testify.
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(ii) The Hearing. The court shall determine

the motion to transfer venue on the basis of the pleadings, any

stipulations made by and between the parties and such affidavits

and attachments as may be filed by the parties in accordance with

section (b)(2)(C)(1) of this rule or section (c) of this rule.

All venue challenges shall be determined by the court

without the aid of a jury.

(iii) Prima Facie Proof Provided. If a

claimant has adequately pleaded and made prima facie proof that

venue if proper in the county of suit as provided in section

(b)(2)(C)(1) of this rule, then the cause of action shall not be

transferred but shall be retained in the county of suit, unless

the motion to transfer is based on the grounds that an impartial

trial cannot be had in the county where the action is pending or

on an established ground of mandatory venue. A ground of

mandatory venue is established when the party relying upon a

mandatory exception to the general rule makes prima facie proof

as -provided in section (b) (2) (C) (1) of this rule.

(iv) Failure to Provide Prima Facie Proof.

In the event that the parties shall fail to make prima facie

proof that the county of suit or the specific county to which

transfer is sought is a county of proper venue, then the court

may direct the parties to make further proof.

(D) Transferred if Motion Sustained. If a motion

to transfer venue is sustained, the cause shall not be dismissed,

but the court shall transfer said cause to the proper court; and

the costs incurred prior to the time such suit is filed in the

court to which said cause is transferred shall be taxed against

the plaintiff. The clerk shall make up a transcript of all the

orders made in said cause, certifying thereto officially under

the seal of the court, and send it with the original papers in

the cause to the clerk of the court to which the venue has been

changed.

Provided, however, if the cause be severable as to defendant

parties, and shall be ordered transferred as to one or more

defendants but not as to all, the clerk, instead of sending the

original papers, shall make certified copies of such filed papers

as directed by the court and forward the same to the clerk of the

court to which the venue has been changed. After the cause has

been transferred, the clerk of the court to which the cause has

been transferred shall mail notification to the plaintiff or his

attorney that transfer of the cause has been completed, that the

filing fee in the proper court is due and payable within thirty

days from the mailing of such notification, and that the case may

be dismissed if the filing fee is not timely paid; and if such

filing fee is timely paid, the cause will be subject to trial at

the expiration of thirty days after the mailing of notification

to the parties or their attorneys by the clerk that the papers

have been filed in the court to which the cause has been
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transferred; and if the filing fee is not timely paid, any court

of the transferee county to which the case might have been

assigned, upon its own motion or the motion of a part_-, may

dismiss the cause without prejudice to the refiling of same.

(E) Motion for Rehearing. If venue has been

sustained as against a motion to transfer, or if an action has

been transferred to a proper county in response to a motion to

transfer, then no further motions to transfer shall be considered

regardless of whether the movant was a party to the prior

proceedings or was added as a party subsequent to the venue

proceedings, unless the motion to transfer is based on the

grounds that an impartial trial cannot be had or on the ground of

mandatory venue, provided that such claim was not available to

the other movant or movants.

(F) Appeals. There shall be no interlocutory

appeals from such determination.

(3) Change of Venue Granted on Motion.

I
11

I
I
I
I
1 ,

I
I
I

(A) Requisites. A change of venue may be granted

in civil causes upon motion of either party, supported by his own

affidavit and the affidavit of at least three credible persons,

residents of the county in which the suit is pending, for any

following cause:

(i) That there exists in the county where the

suit is pending so great a prejudice against him that he cannot

obtain a fair and impartial trial.

(ii) That there is a combination against him

instigated by influential persons, by reason of which he cannot

expect a fair and impartial trial.

(iii) That an impartial trial cannot be had

in the county where the action is pending.

(iv) For other sufficient cause to be

determined by the court.

(B) Shall be Granted. Where such motion to

transfer venue is duly made, it shall be granted, unless the

credibility of those making such application, or their means of

knowledge or the truth of the facts set out in said application

are attacked by the affidavit of a credible person; when thus

attacked, the issue thus formed shall be tried by the judge;-and

the application either granted or refused. Reasonable discovery

in support of, or in opposition to, the application shall be

permitted, and such discovery as is relevant, including

deposition testimony on file, may be attached to, or incorporated
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by reference in, the affidavit of a party, a witness, or an

attorney who has knowledge of such discovery.

(C) Transferred To What County. If the motion to

transfer is granted, the cause shall be removed:

(i) If from a district court, to any county

of proper venue in the same or an adjoining district;

(ii) If from a county court, to any adjoining

county of proper venue;

(iii) If (i) or (ii) are not applicable, to

any county of proper venue;

(iv) If a county of proper venue (other than

the county of suit) cannot be found, then if from

(1) A district court, to any county in the same or an

adjoining district or to any district where an impartial trial

can be had;

(2) A county court, to any adjoining county or to any

district where an impartial trial can be had; but the parties may

agree that venue shall be changed to some other county, and the

order of the court shall conform to such agreement.

(D) Transcript on Change. When a change of venue

has been granted, the clerk shall immediately make out a correct

transcript of all the orders made in said cause, certifying

thereto officially under the seal of the court, and send the

same, with the original papers in the cause, to the clerk of the

court to which the venue has been changed.

(c) Discovery and Venue. Discovery shall not be abated or

otherwise affected by pendency of a motion to transfer venue.

Issuing process for witnesses and taking depositions shall not

constitute a waiver of a motion to transfer venue, but

depositions taken in such case may be read into evidence in any

subsequent suit-between the same parties concerning the same

subject matter in like manner as if taken in such subsequent

suit. Deposition transcripts, responses to requests for

admission, answers to interrogatories and other discovery

products containing information relevant to a determination of

proper venue may be considered by the court in making the venue

determination when they are attached to, or incorporated by

reference in, an affidavit of a party, a witness, or an attorney

who has knowledge of such discovery.

[Current Rule: Tex. R. Civ. P. 86-89, 255, 257-259, 261].
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[Original Source: Arts. 2007 (as amended), 2164, 2170,

2171, 2172, 2174, and modified to conform to S.B. 898, 68th

Legislature, 1983].

[Official Comments]:

pos offi dd s th d f d t.:: t. ce a re s of e e en arit or 1.1isa

g
.......

a

Rule86, Change by amendment effective January 1, 1955.

CopY of plea of privilege required to be served on.the ::

adv..erse party oris attorney by deliv.ery to hi'in rn:person:

i ;riing>'°f::;!:::<::::::>:>:
coritroverting affidavit:within tendays after receipt

.... ,.. ....

than the county as residence;prescribed and note,
regarding:;1943 ;amendment:rewritten...

Rule 86, Change by amendment effective September 1, 1983.

To conform to S B 898;.:;.68th LeglsYature; 1983..;

Rule 87, Change by amendment effective September 1, 1983., ::.. .

68th Legisiature; 19.83

Rule 87, Change by amendment effective September 1, 1990.,.... ;.,::.:._..:....:::;.::....

y

thereof;.:proof is restricted to place if any end"the,.. ,
7ead n^p.

Rule 88, Change by amendment effective September 1, 1983.

T© confcrm to S B 89.8, 68th hegislature, 15

Rule 89, Change by amendment effective September 1, 1983.
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1, 1983.

, 1983.

the:ad3pinirigcaunty with ^he courthouse nearestto the:.

Rule 259, Change by amendment effective September 1, 1983.

Rule 65. Plea in Abatement

(a) In General. A plea in abatement is used to allege facts

arising outside of the petition that set forth reasons, other

than venue or jurisdiction, why the case should be suspended or

dismissed.

(b) Elements. A plea in abatement must:

(1) State the grounds demonstrating both why the suit

was improperly brought and how the suit should have been brought;

and

(2) State facts rather than conclusions of law.

(3) Be specific enough to give fair notice of the

defendant's claim; and

(4) Be verified.

(c) Procedure. A plea in abatement may be contained in a

separate instrument or included in the answer. The plea may be

filed before answering or may be included in the answer.

(d) Waiver of Objection. The plea must be brought to the

court's attention so that it may be heard prior to commencement

of the trial. An objection that should be raised by a plea in

abatement will be waived if the plea is not made or if there is

an undue delay in making it, at least when the party who failed

to assert the plea actively engaged in pursuing the case on the

merits before asserting the dilatory plea. However, if the court

is made aware of circumstances justifying abatement, it may order

abatement on its own motion.

(e) Determination of Plea in Abatement.
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(1) Hearing. Either party may request a jury to hear

and decide disputed issues of fact.

(2) Burden. When determining the plea, the trial court

must accept the facts alleged in the plaintiff's petition as true

unless they are disproved.

The moving party has the burden to prove the relevant facts

by a preponderance of the evidence. The moving party must be

prepared to introduce evidence at the hearing to support his or

her contentions.

If the moving party fails to submit evidence in support of

the plea, or fails to prove the relevant facts by a preponderance

of the evidence, the court should not sustain the plea.

(f) Effect of Sustained Plea.

I
(1) Abatement. If a plea in abatement is sustained,

the court will abate the cause of action until the obstacle to

its prosecution is removed. When a case is abated, the parties

are prohibited from taking any further action until the matter is
revived. If a suit is only partially abated, some procedures,

such as discovery, may continue.

(2) Dismissal. The court will not dismiss a suit that

has been abated until the plaintiff has been given a reasonable

opportunity to remove the obstacle that prevented the proper

prosecution of the action. Even if the case is dismissed, the

claimant may revive the action or may bring another action on the

same cause.

[Task Force Comments: This is an entirely new rule].

I
I
I
I
I

Rule 66. Continuance

(a) In General. A continuance is a postponement or delay of

the trial of a case that has been set for trial. A continuance

shall be granted only for sufficient cause supported by

affidavit, or by consent of the parties, or by operation of law.

An application for a continuance shall not be heard before the

defendant files his defense.

(b) Continuance on Motion of Party.

(1) Discretionary or Mandatory. Ordinarily, the ruling

on a motion for continuance is within the sound discretion of the
trial court. However, a continuance may be mandatory if sought

because a party, or an attorney is a member of the Legislature

and must be in attendance during a legislative session.

(2) Requisites. A party must show both that the reason

a continuance is necessary is not due to fault or lack of

diligence on his or her part or that of his or her counsel, and
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that failure to grant a continuance will result in substantial

harm or prejudice to him or her in the presentation of his or her

case or defense.

(3) Grounds for Continuance.
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(A) Want of Testimony. A motion for continuance

based on want of testimony must include an affidavit that such

testimony is material, stating the materiality thereof. The

affidavit must also state the diligence used to procure the

testimony; the cause of failure, if known; the reason the

testimony cannot be procured from any other source; and, if it be

for the absence of a witness, the name and residence of the

witness, and what is expected to be proven by him or her.

(B) Absence of Counsel. Except as provided

elsewhere in these rules, absence of counsel will not be good

cause for a continuance or postponement of the cause when called

for trial, except it may be allowed in the discretion of the

court, upon cause shown or upon matters within the knowledge or

information of the judge to be stated on the record.

(C) Attendance on Leaislature. A motion for

continuance on the basis of absence of a party or attorney who is

a member of the Legislature is mandatory if sought during, or

within 30 days before, a legislative session, provided no harm_is

done to the rights of the opposing party. However, the

continuance is within the court's discretion when the attorney

for whom continuance is sought was employed in the case within 10

days of the trial date. The affidavit accompanying the motion

for continuance must show that either the party or the party's

attorney is a member of the Legislature and that he or she will

be or is in actual attendance on a session or constitutional

convention. The affidavit should also include a declaration by

the attorney, a member for whom continuance is sought, that the

attorney intends to participate actively in the preparation or

presentation of the case. Where a party to any cause, or an

attorney for any party to a cause, is a member of the

legislature, his affidavit need not be corroborated.

If the motion for continuance is granted, the cause will be

continued until 30 days after adjournment of the legislative

session, and the continuance not charged against the moving

party.

[Current Rule: Tex. R. Civ. P. 251-254].

[Original Source: Arts. 2167 and 2168 (unchanged), Texas

Rule 49 (for District and County Courts), and Art. 2168a,

with minor textural changes].

[Official Comments]:
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Rule 252, Change by amendment effective April 1,

second_'paragraph i.s.added,;to::the former:.:rule

Rule 253, Change:

<

1984.

Rule 254, Change by amendment effective January 1, 1981.

nf:rm w3th Ar:ticle:21&8wias:amerided toThe xue:" .. :;: *

Rule 67. Consolidation; Separate Trials; Severance

(a) Consolidation. When actions involving a common question

of law or fact are pending before the court, it may order a joint

hearing or trial of any or all the matters in issue in the

actions; it may order all the actions consolidated; and it may

make such orders concerning proceedings therein as may tend to

avoid unnecessary costs or delay.

(b) Separate Trials. The court in furtherance of

convenience or to avoid prejudice may order a separate trial of

any claim, cross-claim, counter-claim, or third-party claim, or

of any separate issue or of any number of claims, cross-claims,

counter-claims, third-party claims, or issues.

(c) Severance.

(1) In General. Severance may be ordered at the

discretion of the trial court in order to avoid prejudice to a

party on such terms as are just, such as prevention of confusion,

prevention of delay, improper venue, or misjoinder of parties.

(2) Motion to Transfer Venue. When one or more

defendant files a motion to transfer venue in an action and the

motion is sustained, if the cause of action against the several

defendants is joint and several the court should sever and retain

jurisdiction over the action insofar as it concerns the

defendants whose motions have not been sustained, and should

transfer the suit insofar as it concerns the defendant whose

motion is sustained. However, if the cause of action is a joint

action growing out of joint liability, there can be no severance

and the suit must be transferred as an entirety to the county of

the residence of the defendant whose motion is sustained.

(3) Misjoinder of Parties. Actions which have been

improperly joined may be severed and each ground of recovery

improperly joined may be docketed as a separate suit between the

same parties, by order of the court on motion of any party or on

its own initiative at any stage of the action, before the time of

submission to the jury or to the court if trial is without a

jury, on such terms as are just. Any claim against a party may

be severed and proceeded with separately.
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[Current Rule: Tex. R. Civ. P. 41, 174].

[Original Source: Federal Rule 21, and Federal Rule 42

(unchanged) ] .

[Official Comments]:

. .. . ...... ..

^auses ::.

SECTION 6

Trial

A. SCHEDULING CASES FOR TRIAL; GENERAL RULES

^
I
I
I
I

Rule 70. Assignment of Cases for Trial

(a) Assignment for Trial. The court may set contested

cases on written request of any party, or on the court's own

motion, with reasonable notice of not less than forty-five days

to the parties of a first setting for trial, or by agreement of

the parties; provided, however, that when a case previously has

been set for trial, the Court may reset said contested case to a
later date on any reasonable notice to the parties or by

agreement of the parties. Noncontested cases may be tried or

disposed of at any time whether set or not, and may be set at any

time for any other time.

A request for trial setting constitutes a representation

that the requesting party reasonably and in good faith expects to

be ready for trial by the date requested, but no additional

representation concerning the completion of pretrial proceedings

or of current readiness for trial shall be required in order to

obtain a trial setting in a contested case.

[Current Rule: Tex. R. Civ. P. 245].

[Original Source: Federal Rule 40, with minor textural
change].

[Official Comments]:

I
I
I

g y
r w te ri ten to require notice of sett^ngs in coiirity and; ...

11 1, 1984y effec T e 1 as t
..

Change by Amendment effective September 1, 1990.

paragraph, .to harmonize a firstime norijury setting
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requlrement:to obta3-n a trial>setting

(b) Notice of Settings. The clerk shall keep a record in

his office of all cases set for trial, and it shall be his duty

to inform any non-resident attorney of the date of setting of any

case upon request by mail from such attorney, accompanied by a

return envelope properly addressed and stamped. Failure of the

clerk to furnish such information on proper request shall be

sufficient ground for continuance or for a new trial when it

appears to the court that such failure has prevented the attorney

from preparing or presenting his claim or defense.

[Current Rule: Tex. R. Civ. P. 246].

[Original Source: New Rule].

(c) Agreed Method of Trial. The parties may agree to

submit the case upon an agreed statement of facts filed of

record. With leave of court, the parties may agree to present

all evidence by videotape recording. The manner of taking and

preserving the testimony and paying for the costs shall be set

forth in a written agreement approved by the court. A party may

withdraw from the agreement only upon leave of court and on such

conditions for payment of costs as the court may impose.

[Current Rule: Tex. R. Civ. P. 263-264].

[Original Source: Art. 2177, unchanged, and New Rule].

Rule 71. Order of Trial

(a) Order of Proceedings. The trial of cases shall proceed

in the following order unless the court should, for good cause

stated in the record, otherwise direct:

(1) The party upon whom rests the burden of proof on

the whole case shall state briefly the nature of his claim or

defense and what said party expects to prove and the relief

sought. Immediately thereafter, the adverse party may make a

similar statement, and intervenors and other parties will be

accorded similar rights in the order determined by the court.

(2) The party upon whom rests the burden of proof on

the whole case shall then introduce his evidence.

(3) The adverse party shall briefly state the nature

of his claim or defense and what said party expects to prove and

the relief sought unless he has already done so.

(4) He shall then introduce his evidence.
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(5) The intervenor and other parties shall make their

statement, unless they have already done so, and shall introduce

their evidence.

(6) The parties shall then be confined to rebutting

testimony on each side.

(7) But one counsel on each side shall examine and

cross-examine the same witness, except on leave granted.

[Current Rule: Tex. R. Civ. P. 265].

[Original Source: Art. 2180].

[Official Comments):

.
.... . .. .

g

(b) Open and Close -- Admission. Except as provided in
Rule (currently Rule 269) the plaintiff shall have the right

to open and conclude both in adducing his evidence and in the

argument, unless the burden of proof on the whole case under the

pleadings rests upon the defendant, or unless the defendant or

all of the defendants, if there should be more than one, shall,

after the issues of fact are settled and before the trial

commences, admit that the plaintiff is entitled to recover as set

forth in the petition, except so far as he may be defeated, in

whole or in part, by the allegations of the answer constituting a

good defense, which may be established on the trial; which

admission shall be entered of record, whereupon the defendant, or

the defendants, if more than one, shall have the right to open

and conclude in adducing the evidence and in the argument of the
cause. The admission shall not serve to admit any allegation

which is inconsistent with such defense, which defense shall be

one that defendant has the burden of establishing, as for

example, and without excluding other defenses: accord and

satisfaction, adverse possession, arbitration and award,

contributory negligence, discharge in bankruptcy, duress,

estoppel, failure of consideration, fraud, release, res judicata,

statute of frauds, statute of limitations, waiver, and the like.

[Current Rule: Tex. R. Civ. P. 266].
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[Original Source: Texas Rule 31 (for District and County

Courts].

[Official Comments]:

Change by amendment of March 31 , 1941. The abov.e;:articleis

.unchange.d::; except;: that; tYie. l:ast :subdivi.siori :.abbve<::has: been:::.::::::

added:;::<;zts source is Texas Ruls 43 (^or Distr^:ct and County
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Chan e by amendment e ffective Janua 1 , 1978.9

..... g p

(c) Order of Argument.

(1) After the evidence is concluded and the charge is

read, the parties may argue the case. The party having the

burden of proof on the whole case, or on all matters which are

submitted by the charge, shall be entitled to open and conclude

the argument; where there are several parties having separate

claims or defenses, the court shall prescribe the order of

argument between them.

(2) In all arguments, and especially in arguments on

the trial of the case, the counsel opening shall present his

whole case as he relies on it, both of law and facts, and shall

be heard in the concluding argument only in reply to the counsel
on the other side.

(3) Counsel for an intervenor shall occupy the

position in the argument assigned by the court according to the
nature of the claim.

[Current Rule: Tex. R. Civ. P. 269].

[Original Source: Subdivision (a): Art. 2183;

Subdivisions (b) through (h), see below].

[Official Comments]:

,..

.

g 1941... .
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(d) Additional Testimony. When it clearly appears to be

necessary to the due administration of justice, the court may

permit additional evidence to be offered at any time; provided

that in a jury case no evidence on a controversial matter shall

be received after the verdict of the jury.

[Current Rule: Tex.R.Civ.P. 270].

[Original

[Official

Source: Art.

Comments]:

2181].

Rule 72. Subpoenas

(a) Witnesses Subpoenaed. The clerk of the district or

county court, or justice of the peace, as the case may be, at the

request of any party to a suit pending in his court, or of any

agent or attorney, shall issue a subpoena for any witness or

witnesses who may be represented to reside within one hundred

miles of the courthouse of the county in which the suit is

pending or who may be found within such distance at the time of

trial; provided that any clerk, justice of the peace or other

officer issuing a subpoena pursuant to the provisions of this

rule, or of any other rule or statute, shall issue a separate

subpoena, together with a copy thereof, for each witness

subpoenaed.

[Current Rule: Tex. R. Civ. P. 176].

[Original Source: Acts 1939, 46th Leg.,

amending

[Official

Art. 3704].

Comments]:

p. 323, Sec. 1,

Change by amendment effective September 1, 1957. ess,......:. ...... : . ... . .: :.... ..:..:. .. ..
^es ^diln.g`: one huridred mil es; ;:oftYiouse::: ;mac^e :: subj ecti

to:.subpoena; officer.requ,ired to issueseparate.subpoena for.

6 ach .wi:tness

g 1, 1973.
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(b) Form of Subpoena. The style of the subpoena shall be

"The State of Texas." It shall state the style of the suit, the

court in which the same is pending, the time and place at which

the witness is required to appear, and the party at whose

instance the witness is summoned. It shall be dated and attested

by the clerk or justice, but need not be under the seal of the

court, and the date of its issuance shall be noted thereon. It

may be made returnable forthwith, or on any date for which trial

of the cause may be set. It shall be addressed to any sheriff or

constable of the State of Texas or other person authorized to

serve and execute subpoenas as provided in Rule 178.
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[Current Rule: Tex. R. Civ. P. 177].

[Original Source: Acts 1939, 46th Leg., p. 323, Sec. 2,
amending Art. 3705].

[Official Comments]:

Change by amendment effective December 31 , 1941. Znstead:.of`:
the ^ibrds ernames.of the:parties to. the words style of

havebeen suppI^ed, and tYie;last s:enterice.:has^een added:

Change by amendment effective September 1, 1957..... .. . . .. .., ,. . , ..:,>:
d^r.ected to_any sher^^f or constableo.the:State of f Texas. . ,

g.

Change by amendment effective January 1, 1978. has

(c) Subpoena for Production of Documentary Evidence. A

subpoena may also command the person to whom it is directed to

produce the books, papers, documents or tangible things

designated therein; but the court, on motion made seasonably and

in any event at or before the time specified in the subpoena for

compliance therewith, may (1) quash or modify the subpoena if it

is unreasonable and oppressive or (2) condition denial of the

motion to quash or modify upon the advancement by the person in

whose behalf the subpoena is issued, of the reasonable costs of

producing the books, papers, documents or tangible things.

[Current Rule: Tex. R. Civ. P. 177a].

[Original Source: Federal Rule 45(b)].

[Task Force Comments: Note: New Rule].

(d) Service of Subpoenas. Subpoenas may be executed and

returned at any time by the sheriff or constable, or by any other

person who is not a party and is not less than eighteen years of

age, and shall be served by delivering a copy of such subpoena to

the witness; and service thereof may be accepted by any witness

by a written memorandum, signed by such witness, attached to the
subpoena.

[Current Rule: Tex. R. Civ. P. 17.8].

[Original Source: Acts 1939, 46th Leg., p. 323, Sec. 3,

amending Art. 3706].

[Official Comments]:

Change by amendment effective September 1, 1957. Subpiiena

Change by amendment effective January 1, 1978. States;who.
Y

. .....
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(e) Witness Shall Attend. Every witness summoned in any

suit shall attend the court from day to day, and from term to

term, until discharged by the court or party summoning such

witness. If any witness, after being duly summoned, shall fail

to attend, such witness may be fined by the court as for contempt

of court, and an attachment may issue against the body of such

witness to compel the attendance of such witness; but no such

fine shall be imposed, nor shall such attachment issue in a civil

suit until it shall be shown to the court, by affidavit of the

party, his agent or attorney, that all lawful fees have been paid

or tendered to such witness.

[Current Rule: Tex. R. Civ. P. 179].

[Original Source: Acts 1939, 46th Leg., p. 323, Sec. 4,

amending R.C.S. Art. 3707, unchanged].

[Official Comment: Note: This act took effect prior to the

Rule Making Act].

[Task Force Comments: Tex. R. Civ. P. 180 and 181 have been

omitted; see Tex. R. Civ. Evid.].

(f) Application for Continuance. The failure to obtain the

deposition of any witness residing within 100 miles of the

courthouse of the county in which the suit is pending shall not

be regarded as want of diligence when diligence has been used to

secure the personal attendance of such witness under the rules of

law, unless by reason of age, infirmi,ty or sickness, or official

duty, the witness will be unable to attend the court, or unless

such witness is about to leave, or has left, the State or county

in which the suit is pending and will not probably be present at
the trial.

[Current Rule: Tex. R. Civ. P. 252 (2nd paragraph)].

[Original Source: Art. 2168, unchanged].

[Official Comments]:

h 1984._. ,

I
I
I
I
I

B. JURY TRIAL; JURY SELECTION

Rule 73. Preserving Right to Jury Trial

(a) Request. No jury trial shall be had in any civil suit,

unless a written request for a jury trial is filed with the clerk

of the court a reasonable time before the date set for trial of

the cause on the non-jury docket, but not less than thirty days
in advance.

(b) Jury Fee. Unless otherwise provided by law, a fee of

ten dollars if in the district court and five dollars if in the

county court must be deposited with the clerk of the court within

the time for making a written request for a jury trial. The
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clerk shall promptly enter a notation of the payment of such fee

upon the court's docket sheet.

[Current Rule: Tex. R. Civ. P. 216].

[Original Source: Arts. 2124 and. 2125].

[Official Comments]:

. . . . .

case is setupon;:the hon.;jury:docket

Change by Amendment effective September 1, 1990.

fees for:::jury:..arials may be required by; other le:

(c) Oath of Inability. The deposit for a jury fee shall

not be required when the party shall within the time for making

such deposit, file with the clerk his affidavit to the effect

that he is unable to make such deposit, and that he can not, by

the pledge of property or otherwise, obtain the money necessary

for that purpose; and the court shall then order the clerk to

enter the suit on the jury docket.

51 6,04

[Current Rule: Tex. R. Civ. P. 217].

[Original Source: Art. 2127, unchanged].

(d) Withdrawing Cause from Jury Docket. When any party has

paid the fee for a jury trial, he shall not be permitted to

withdraw the cause from the jury docket over the objection of the

parties adversely interested. If so permitted, the court in its

discretion may by an order permit him to withdraw also his jury

fee deposit. Failure of a party to appear for trial shall be

deemed a waiver by him of the right to trial by jury.

[Current Rule: Tex. R. Civ. P. 220].

[Original Source: Art. 2130, with minor textual change].

[Official Comments]:

Change by amendment effective December 31, 1947. The::words

^r

Change by amendment effective January 1, 1971. S_erit:ei^ce::has:<>.
o

.
.

Rule 74. Challenging the Assembly of. the Jury Panel

Any party that will be tried to a jury may challenge the

jury panel on the ground that the jurors summoned were not

selected randomly or according to law. This challenge must be

made either in writing or orally on the record before peremptory
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challenges are exercised, setting forth distinctly the grounds

for the challenge. When such a challenge is made, the court

shall hear evidence and make a decision without delay. If the

challenge is sustained, the challenged jury panel shall be

discharged, and other jurors shall be summoned according to law.

[Task Force Comments: The source of this proposed rule is

current Rules 221 and 222. As written, these rules provide

a procedure allowing parties to challenge the method by

which persons were chosen for jury lists and summoned to be

on the panel for the week "upon the ground that the officer

summoning the jury has acted corruptly, and has willfully

summoned jurors known to be prejudiced . . . or biased."

The Government Code (§ 62.001-014) provide the methods for

making up the jury pool and assembling jury lists from that

pool. It makes sense to allow a challenge to the method by

which the jury list is assembled, but it does not make sense

to limit the challenge to the grounds set forth in the

current rule].

Rule 75. Seating the Jury Panel

The jury panel for a particular case shall be listed and be

seated in the order in which the names are chosen from the jury

list. Upon demand by any party prior to examination of the jury

panel, the judge of the court to which the panel is assigned may

have the names of the members of the jury panel redrawn at

random, and the jury panel shall be relisted and reseated in the

order in which the names are redrawn. This can be done only once

in each case [for each jury chosen???].

[Task Force Comments: Current Rules 223, 224, and 225 are

concerned with assembling the jury panel (although the

titles of Rules 223 and 224 mistakenly indicate that they

concern assembling the "jury list"). Gov't Code §§ 62.015,

.016, and .017 actually cover the method whereby jury panels

are chosen. Therefore, the references in the Rules to these

procedures are deleted here. The statutes do not deal with

the "jury shuffle, however." Interestingly, the rules allow

a shuffle only in counties governed by the laws providing

for interchangable juries. The proposed rule allows a jury

shuffle in all counties. Rule 225 concerning summoning

talesman should be deleted because it is covered in the

statutes].

Rule 76. Swearing In, Instructing, and Examining the Jury Panel

(a) Oath. Before examination of the jury panel, the jurors

shall be administered this oath: "Do you solemnly swear or

affirm that you will give true answers to all questions asked you

about your qualifications as a juror?"
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(b) Instructions. After the members of the panel have been

sworn and before they are examined, the judge shall instruct

them, with the modifications that the circumstances of the case

may require, as follows:

[insert instructions from L. Hughes draft]

(c) Examination. The court shall permit the parties to

examine and may itself examine the members of the jury panel to

elicit facts that will enable the parties to challenge jurors in

accordance with these rules and applicable law.

[Task Force Comments: Current rule 226, with minor changes.

Part 3 is a new rule. There is currently no Texas rule

describing the voir dire examination. Current Rule 230

concerns voir dire examination, but seems unnecessary].

Rule 77. Challenges for Cause

Any party may orally challenge a panel member for cause

alleging some fact that by law disqualifies that juror to serve

as a juror, or that in the opinion of the court renders that

juror unfit to sit on the jury. In deciding the challenge, the

court shall consider the juror's answers to questions asked as

well as other evidence. If the challenge is sustained, the juror

shall be discharged from the case. If successful challenges

reduce the number of prospective jurors to less than twenty-four

in the district court or twelve in the county court, additional

jurors shall be summoned.

[Task Force Comments: This proposed rule combines current

Rules 227, 228, 229, and 231].

I

I

I
.

I
I

Rule 78. Peremptory Challenges

(a) Grounds. Upon completion of the court's determination

of challenges for cause, any party may make peremptory challenges

to a juror by striking that juror's name from a list furnished by

the clerk. A peremptory challenge is made to a juror without

assigning any reason therefor. After the exercise of peremptory

challenges, the parties shall deliver their completed lists to

the clerk. The clerk shall identify the first twelve names on

the panel in the district court, or six in the county court, that

have not been struck by any party, who shall constitute the jury.

(b) Number and Apportionment. Each side (plaintiff and

defendant) to a civil case shall be entitled to six peremptory

challenges in a case tried in the district court, and to three in

the county court. If there are multiple parties on any one side,

the trial court shall determine before the exercise of peremptory

challenges whether the parties on the same side are antagonistic

with respect to any issue to be submitted to the jury. Each
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antagonistic party is entitled to its own peremptory challenges.

Upon the motion of any party made prior to the exercise of

peremptory challenges, the trial judge shall use its discretion

to apportion the number of peremptory challenges so that no party

or side is given unfair advantage as a result of the the

alignment of the litigants, the determination of antagonism, and

the award of peremptory challenges.

(c) Challenges based on race prohibited. After the clerk

has announced to the parties the composition of the jury, but

before the remainder of the jury panel has been dismissed and the

jury is sworn, any party may object to any other party's

peremptory challenges on the ground that they were made on the

basis of race. The party making the objection must present prima

facie evidence of facts tending to show that the challenges were

made on the basis of race. If the objecting party satisfies its

burden of prima facie proof, the party that excercised the

challenges may present evidence of a racially neutral explanation

for the challenges. The party objecting to the peremptory

challenges has the burden of proving by a preponderance of the

evidence that the challenges were made on the basis of race. The

court shall use its discretion in sustaining or overruling the

challenge. Upon sustaining the challenge, the court within its

discretion may reinstate the juror stricken on the basis of race

or call a new jury panel.

[Task Force Comments: Parts 1 and 2 of this rule are

simplified versions of current Rules 233 and 234. Part 3 is

new, and codifies the Batson procedure. There are two

issues addressed in the proposed rule: (1) when error must

be preserved; and (2) the standard of review on appeal. The

proposal requires the objection be made before the panel is

dismissed, so that it gives the trial judge the choice of

reinstating the stricken juror or calling a new panel. See

Henry v. State, 729 S.W.2d 732 (Tex.Cr.App. 1987) (coming to

the opposite decision before the Code was amended). The

Code of Criminal Procedure requires the judge to call a new

panel, and thus allows the objection to be made anytime

before the jury is sworn. The proposal contains an abuse of

discretion standard of review. The cases use the federal

"clearly erroneous" standard, which really has no place in

Texas civil procedure. See Lott v. City of Fort Worth, 840

S.W.2d 146 (Tex. App. -- Ft. Worth 1992)].

Rule 79. Oath and Instructions to Jury

(a) Oath. The jury shall be administered this oath: "Do

you solemnly swear or affirm that you will return a verdict

according to the law in the court's instructions and to the

evidence admitted before you?"
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(b) Instructions. After the jury has been sworn, the judge

shall instruct them, with the modifications that the

circumstances of the case may require, as follows:

[Insert admonitory instructions from L. Hughes draft here]

[Task Force Comments: Current Rule 236 and 226a have been

combined with minor changes].

C. THE JURY CHARGE

[INSERT JURY CHARGE RULES BASED ON THE REPORT OF JURY CHARGE

TASK FORCE].

D. JURY DELIBERATIONS AND VERDICTS

Rule 85. Deliberations

(a) Presiding Juror. The jury shall select one juror as
the presiding juror.,

[Current Rule: Texas Rule 280].

[Original Source: Art. 2192, unchanged].

[Official Comments]:

(b) Separation. When the jury retires for deliberation,

the jury shall be kept together under the supervision of a

bailiff, except as the court may permit them to separate in its

discretion.

[Current Rule: Texas Rule 282].

[Original Source: Art. 2194, unchanged].

(c) Bailiff. The court will appoint a bailiff to supervise

the jury during its deliberation. The bailiff may only make or

permit communications to the jury as ordered by the court, except

to inquire whether they have reached a verdict. The bailiff

shall not disclose the state of the deliberations except to

report to the court that a verdict has been reached.

[Current Rule: Texas Rule 283].

[Original Source: Art. 2195, unchanged].

(d) Charge and Exhibits. The jury must take with them on

retiring for deliberation, without request from a juror or

counsel, the court's charge and all of the exhibits admitted into

evidence, except where physically impractical.

[Current Rule: Texas Rule 281].

[Original Source: Art. 2193, unchanged].
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Rule 86. Communication

(a) Generally. The court may on its own motion communicate

with the jury. The jury may communicate with the court by the

presiding juror telling the bailiff that the jury has a message

to the court. The presiding juror shall communicate on behalf of

the jury. All communications with the jury must be either

written and filed or oral in open court.

[Current Rule: Texas Rules 285, 286].

[Original Source: Arts. 2197 and 2198].

[Official Comments]:

Rule 285, Changed by amendment effective April 1, 1984. !^ki:e;::

ve;adi>oRule 286, Change:, _

I
I

Rule 286, Change by amendment effective April 1, 1984. The;;:;!

(b) Disagreements.

(1) Testimony. When the jury disagree about a

specific point of testimony of a witness, the jury will notify

the court of the dispute. The court will have that part of the

witness's testimony read to the jury. If the reporter's notes

cannot be read, the court may recall the witness and direct the

witness to repeat the testimony as nearly as possible.

(2) Deposition. If the jury disagree about part of a

deposition, the court may permit the disputed portion to be read

to the jury again.

[Current Rule: Tex. R. Civ. P. 287].

[Original Source: Arts. 1939, 46th Legislature, p. 213,

Sec. 1, being Art. 2198, as amended, with minor textural

change].

Rule 87. Verdict

(a) Defined. A verdict is a written declaration by a jury

of its decision under the charge submitted by the court.

[Current Rule: Tex. R. Civ. P. 290].

[Original Source: Art. 2202, reworded].

[Official Comments: ].

Change by amendment effective April 1, 1984.

(b) Form. A verdict will be in the form of written

responses to the general or special questions submitted by the
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I court in the charge. A judgment is sustainable if there has been

substantial compliance with this rule.

[Current Rule: Tex. R. Civ. 291].

[Original Source: Art. 2203, unchanged].

[Official Comments]:

d t ff tange amen men e ec ive Februa

(c) Requirements.

(1) Signing. A verdict must be signed by the

presiding juror for a unanimous jury or by every concurring juror

for a non-unanimous jury or for a jury reduced from its original
size.

(2) Number. A verdict may be returned by the

agreement of ten of a twelve-member jury or by the agreement of

five of a six-member jury. A twelve-member jury reduced in size

may return a unanimous verdict as long as at least nine jurors

remain.

(d) Receipt. When the jury agrees on a verdict, they
notify the bailiff. The court will then order the jury to the

courtroom and ask whether the jury has agreed on a verdict. If

the presiding juror answers yes, the court will read the verdict.

If the verdict is in proper form and no party requests a poll,

the court receives the verdict by ordering that the verdict be
filed.

[Current Rule: Tex. R. Civ. P. 293].

[Original Source: Art. 2205, modified by eliminating the
requirement that the jurors' names be called by the clerk].
[Official Comments]:

,.... .. . . . ....

have b;een ;inserted, and,.otYierminor textual..

I
I
I

I
I

(e) Polling.

(1) Polling. On the request of a party, the court

will poll the jury, by its asking each juror whether the verdict

as read by the court is his verdict in every particular.

(2) Effect. Where the verdict rendered was unanimous

and a juror dissents from it or where the verdict has been

rendered by a partial jury and a concurring juror dissents, the

court will either retire the jury for further deliberation or

discharge the jury.

[Current Rule: Tex. R. Civ. P. 294].
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[Original Source: Art. 2206, modified by eliminating the
words "which is done by" and adding the language of the

second sentence through "And then"].

[Official Comments]:

bruary 1, 1973. The
^entence has been xewr :Jtten to provide that:;the.jury.shall

ree.:::a
the verdict.answers'.in .the.neaati^re.

Change by amendment effective April 1, 1984. TY`ie

(f) Defects.

(1) A verdict is defective if material questions are

unanswered, answers do not respond to the questions, or answers

conflict. The court may reform a defective verdict by further

written instructions in open court explaining to the jury how to

cure the defect and sending them to deliberate further.

(2) A question is material if its answer cannot be

found elsewhere in the charge and if the answer can alter the

effect of the verdict on the judgment.

[Current Rule: 295].

[Original Source: Art. 2207].

[Official Comments]:

1988.

op .

I
(g) Discharge.

(1) Verdict. On ordering the verdict filed, the court

I
I
I
I

will discharge the jury.

(2) Failure to Agree. If the jury cannot agree, it

may be discharged by the court when they have deliberated long

enough that, in the court's discretion, renders reaching an
agreement improbable.

(3) Shortage. The court will discharge the jury when

the number of jurors is reduced below the minimum number required
for a verdict.
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(4) Effect. If the jury is discharged before

rendering a verdict, the case will be set for another trial.

[Current Rule: 289].

[Original Source: Art. 2200, reworded with minor textural

changes].

[Official Comments]:

PART D. Nonjury Trials

Rule 88. Findings by the Court; Judgment on Partial Findings

(a) Findings of Fact. In all cases tried without a jury,

the court has the mandatory duty to find the facts specially and

state separately its conclusions of law. Requests for findings

of fact are not necessary for purposes of review. It is

sufficient if the findings of fact and conclusions of law are

stated orally and recorded in open court following the close of

the evidence or appear in an opinion or memorandum of decision

signed and filed by the court. If written, the court shall cause

a copy of its findings and conclusions to be mailed to each party

to the action.

When findings of fact are made in actions tried by the court

without a jury, they shall form the basis of the judgment upon

all grounds of recovery and of defense embraced therein. The

judgment may not be supported upon appeal by a presumed finding

upon any ground of recovery or defense, no element of which has

been included in the findings of fact; but when one or more

elements thereof have been found by the trial court, omitted

unrequested elements, when supported by evidence, will be

supplied by presumption in support of the judgment. Refusal of

the court to make a finding requested shall be reviewable on

appeal.

[Current Rule: Tex. R. Civ. P. 298, 299].

[Original Source: Federal Rule 52(a), (b)].

I
I
I
I

(b) Judgment on Partial Findings. If during a trial

without a jury a party has been fully heard with respect to an

issue and the court finds against the party on that issue, the

court may enter judgment as a matter of law against that party on

any claim, counterclaim, cross-claim or third-party claim that

cannot under the controlling law be maintained or defeated

without a favorable finding on that issue, or the court may

decline to render any judgment until the close of all the

evidence. Such a judgment shall be supported by findings of fact

and conclusions of law as required by subdivision (a) of this

rule.

[Current Rule: New Rule].
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[Original Source: Federal Rule 52(c)].

[Official Comments]:

.. ......::....
Change by amendment effective September 1, 1957. Prov lsl;o : n:

added requiring::that riotice of request.;::;begiyen to oppos. i t

. .
1,

the;:practice::and ^^me:s for findings of<fact<^nd conclusions': .

[Task Force Comments: Adoption of the current federasl

practice is recommended].

SECTION 7

Judgments; Motions for Judgment; New Trials

Rule 100. Motion for Judgment as a Matter of Law;

Modification of Judgments or Findings and Correction of

Clerical Mistakes.

(a) Motion for Judgment As a Matter of Law. A party may

move for judgment in its favor at the close of the adverse

party's evidence and at the close of all the evidence on any or

all issues. If there is no legally sufficient basis for a

reasonable jury to have found for the nonmovant with respect to

an issue, the court may grant a motion for judgment as a matter

of law against the nonmovant on any claim, counterclaim, cross-

claim or third party claim that cannot under the controlling law

be maintained without a favorable finding on that issue. A

motion for judgment as a matter of law may also be made for the

first time after verdict or judgment and if made after the

judgment has been rendered may include a motion for new trial in

the alternative.

[Current Rules: Tex. R. Civ. P. 268, 300, 301].

[Original Source: Arts. 2209, with minor textural change,

and 2211; Federal Rules 50(a)(last sentence) and 51].

[Task Force Comments: This proposal is adapted from federal
Rule 50].

I
I
I
i
I

(b) Motion for Modification of Judgment or Findings. A

motion to modify may include any basis for modifying, correcting,

or reforming the judgment in any respect, for disregarding a jury

finding on an issue or issues, or for adding findings of fact or

for disregarding or amending findings of fact in a nonjury case.

or a motion to modify, correct, or reform a judgment or finding

(as distinguished from a motion to correct the record of a

judgment under paragraph (c) of this rule), if filed, shall be

filed within the time prescribed by Rule (currently Rule
329b). Each such motion shall be in writing and signed by the

party or his attorney and shall specify the relief or order that

is sought. The overruling of a motion to modify shall not

preclude the filing of a motion for new trial, nor shall the
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overruling of a motion for new trial preclude the filing of a

motion to modify.

[Current Rule: Tex. R. Civ. P. 329b(g)].

[Original Source: New Rule effective January 1, 1955,

derived from Art. 2092].

(c) Motion to Correct Judgment Record. Clerical mistakes in

the record of any judgment may be corrected by the judge in open

court according to the truth or justice of the case after notice

of the motion has been given to the parties interested in such

judgment, as provided in Rule (currently Rule 21a), and

thereafter the execution shall conform to the judgment as

amended.

[Current Rule: Rule 316].

[Original Source: Art. 2228, including 1943 Amendment

adding last sentence].

Rule 101. Judgments, Decrees and Orders; Effective Dates

(a) Definition; Form and Substance. "Judgment" as used in

these rules includes a decree and any order that disposes of a
claim. A judgment shall contain the full names of the parties,

for and against whom the judgment is rendered and for what
recovery. A judgment shall not contain a recital of the

pleadings, the record of prior proceedings, findings of fact or

jury findings or a recitation of any other matter that is

otherwise shown of record. Only one final judgment shall be

rendered in any cause except where it is otherwise specially

provided by law.

[Current Rule: Tex. R. Civ. P. 306, 301].

[Original Source: s 63 and 64 (for District and County

Courts)(combined); Art. 2211; and Federal Rule 54].

[Official Comments]:

Rule 306, Change by amendment effective January 1, 1971., .., ....: ..:.. . ,:.

I
I

I

..... g

(b) Proposed.Judgments. Any party may prepare and submit a
proposed judgment to the court for signature.

[Current Rule: Tex. R. Civ. P. 305].

[Original Source: Arts. 2218, 2219, unchanged].

[Official Comments]:

..............................

(c) Judgment for Personal Property. Where the judgment is
for personal property, and it is shown by the pleadings and

evidence and the verdict, if any, that such property has an

especial value to the plaintiff, the court may award a special
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writ for the seizure and delivery of such property to the

plaintiff; and in such case may enforce its judgment by

attachment, fine and imprisonment.

[Current Rule: Tex. R. Civ. P. 308, 309].

[Original Source: Arts. 2217, 2218, unchanged].

(d) Judgments in Foreclosure Proceedings. Judgments for the

foreclosure of mortgages and other liens shall provide: that the

plaintiff recover his debt, damages, and costs, with a

foreclosure of the plaintiff's lien on the property subject to

the lien; except in judgments against personal representatives,

that an order of sale shall issue for the property as under

execution; and, that if the property cannot be found or if the

proceeds of the sale are insufficient to satisfy the judgment,

then the balance remaining unpaid shall be taken out of other

property of the defendant, as in case of ordinary executions. An

order foreclosing a lien on real estate has the force and effect

of a writ of possession and the order shall so provide and direct

the sheriff or other officer to place the purchaser of the

property in possession within thirty days after the date of the

foreclosure sale.

[Current Rule: Tex. R. Civ. P. 309, 310].

[Original

[Official

Source: Arts.

Comments]:

2218, 2219, unchanged].

........ ... ....... .. ....... ........

harmony w^th,_;>the rules relatin,g to;ex:ecutions.:

the sheriff or constable ofany county ofthe State,; in;

Ru .le 309, Change by amendment e ffect ive Janua 1 , 1967.^'
. y

(e) Judgments Against Personal Representatives. A judgment

for the recovery of money against an executor, administrator, or
guardian, shall state that it is to be paid in the due course of
administration. No execution shall issue, but it shall be

certified to the county court, sitting in probate, to be enforced
under the law, but a judgment against an executor under a will
dispensing with the action of the county court shall be enforced
against the property of the testator in the hands of the
executor, by execution, as in other cases.

[Current Rule: Tex. R. Civ. P. 313].

[Original Source: Art. 2222, unchanged].

(f) Effective Dates: Periods to Run from Signing of

Judgment.

(1) Beginning of Periods. The date an order is signed

as shown of record determines the beginning of the periods for

the court's plenary power to grant a new trial or to vacate,
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modify, correct or reform an order and for filing in the trial

court documents that a party may file within those periods,

including motions for new trial, motions to modify, motions to

reinstate a case dismissed for want of prosecution, motions to

vacate a judgment.

(2) Date to be Shown. All judgments, decisions, and

orders of any kind shall be reduced to writing and signed by the

trial judge with the date of signing stated expressly in it. If

the date of signing is not recited in the order, it may be shown

in the record by a certificate of the judge or otherwise; the

absence of a showing of the date in the record shall not

invalidate an order.

(3) Notice of Judgment. When an appealable order is

signed, the clerk of the court shall immediately give notice to

the parties by first-class mail advising them that the order was
signed. Failure to comply with this rule shall not affect the

periods mentioned in paragraph (1), except under paragraph (4).

(4) No Notice of Judgment. If within twenty days

after the judgment or other appealable order is signed, a party

adversely affected by it has neither received the notice required

by paragraph (3) nor acquired actual knowledge of the order, then

for that party the periods in paragraph (1) shall begin on the

date that party received notice or acquired actual knowledge of

the signing, whichever occurred first, but in no event shall

those periods begin more than ninety days after the original

appealable order was signed.

(5) Motion, Notice, and Hearing. To establish the

application of paragraph (4), the party adversely affected is

required to prove in the trial court, on sworn motion and notice,

elements of paragraph (4) the date on which the party or his

attorney first either received a notice of the judgment or

acquired actual knowledge of the signing and that this date was

more than twenty days after the judgment was signed. The trial

court shall find the date on which the party or his attorney

first either received or acquired actual knowledge of the signing

of the judgment at the conclusion of the hearing and include this
finding in the court's order.

(6) Nunc Pro Tunc Order. When a corrected judgment

has been signed after expiration of the court's plenary power,

the periods in subparagraph (1) of this paragraph shall run from

the date of signing the corrected judgment for complaints that

would not apply to the original document.

(7) Process by Publication. For a motion for new

trial filed more than thirty days after the judgment was signed

when process has been served by publication, the periods in

subparagraph (1) shall be computed as if the judgment were signed

on the date of filing the motion.

[Current Rule: Rule 306a].
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[Original Source: New Rule].

[Official Comments]:

Change by amendment effective January 1, 1981. The:r.uleis, ..

^u^gment:,!' and to make per^od begin wi:th :the:date the

judgment Is si gned A:cert ificate by the judge is.permit

to estabIish::the date:of`signirig: Refer;enca::to the notice.of:
,...

,..

^nai1 and ^ncoxporates that rule into this_rule.;

the:signing?of the ^.udgment is not":received:within twenty
C1ays after the'.judgment:.was.;.signed::

;
from former:Ru1e:306b and:makes cl.ear that paragraphs and.. .

c urt :eo . s .. .. ... . .

.
appellate:rules:and el.iniinat.es the diserepancy:created by

those amendmentsiri apparently providirig for::appeal:tYiat:ma
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.
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Rule 102. Summary Judgment

(a) For Claimant. A party seeking to recover upon a claim,

counterclaims, or cross-claim or to obtain a declaratory judgment

may, at any time after the adverse party has appeared or answered

move with or without supporting affidavits for a summary judgment

in his favor upon all or any part thereof. A summary judgment,

interlocutory in character, may be rendered on the issue of

liability alone although there is a genuine issue as to amount of

damages.

(b) For Defending Party. A party against whom a claim,

counterclaim, or cross-claim is asserted or a declaratory

judgment is sought may, at any time move with or without

supporting affidavits for a summary judgment in his favor as to

all or any part thereof.

(c) Motions and Proceedings Thereon. The motion for

summary judgment shall state the specific grounds therefore.

[Each party shall, in the motion for summary judgment or in the

response thereto, specifically refer to any portions of

depositions relied upon; copies of said deposition excerpts

shall be attached to the motion for summary judgment or
response.] Except on leave of court, with notice to opposing

counsel, the motion and any supporting affidavits shall be filed

and served at least twenty-one [forty-five] days before the time

specified for hearing. Except on leave of court [for good cause

shown], the adverse party, not later than seven days prior to the

day of hearing [shall] file and serve [a] written response. No

oral testimony shall be received at the hearing. The judgment

sought shall be rendered forthwith if (i) the deposition

transcripts, interrogatory answers, and other discovery responses

referenced or set forth in the motion or response, and (ii) the

pleadings, admissions, affidavits, stipulations of the parties,

and authenticated or certified public records, if any, on file at

the time of the hearing, or filed thereafter and before judgment,

show that, except as to the amount of damages, there is no

genuine issue as to any material fact and the moving party is

entitled to judgment as a matter of law. [Amendment to pleadings

at any time subsequent to a motion for summary judgment may be

made only with leave of court and for good cause shown.] Issues

not expressly presented to the trial court by written motion,

answer or other response shall not be considered an appeal as
grounds for reversal. A summary judgment may be based on

uncontroverted testimonial evidence of an interested witness, or

of an expert witness as to subject matter concerning which the

matter of tact must be guided solely by the opinion testimony of

experts, if the evidence is clear, positive and direct, otherwise

credible and free from contradictions and inconsistencies, and

could have been readily controverted.
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(d) Burdens of Movant and Non-Movant. A party moving for

summary judgment, on an issue upon which the movant would have

the burden of proof at trial, shall have the burden to present

evidence sufficient to establish facts which, if proved at trial,

would entitle the movant to an instructed verdict. If the motion

is based upon the absence of proof of an issue upon which the

non-movant has the burden to proof, the non-movant must respond

with evidence sufficient to entitle the non-movant to submission

of the issue to a jury.

(e) Appendices, References and Other Use of Discover Not

Otherwise on File. Discovery products not on file with the clerk

may be used as summary judgment evidence if copies of the

material, appendices containing the evidence or a notice

containing specific references to the discovery or specific

references to other instruments are filed and served on all

parties together with a statement of intent to use the specified

discovery as summary judgment proofs: (i) at least twenty-one

[forty-five] days before the hearing if such proofs are to be

used to support the summary judgment; or (ii) at least seven

days before the hearing if such proofs are to be used to oppose

the summary judgment.

(f) Case Not Fully Adjudicated on Motion. If on motion

under this rule judgment is not rendered upon the whole case or

for all the relief asked and a trial is necessary, the court at

the hearing of the motion, by examining the pleadings and the

evidence before it and by interrogating counsel, shall if

practicable ascertain what material facts exist without

substantial controversy and what material facts are actually and

in good faith controverted. It shall thereupon make an order

specifying the facts that appear without substantial controversy,

including the extent to which the amount of damages or other

relief is not in controversy and what material facts are actually

and in good faith controverted. It shall thereupon make an order

specifying the facts that appear without substantial controversy,

including the extent to which the amount of damages or other

relief is not in controversy, and directing such further

proceedings on that action as are just. Upon the trial of the

action the facts so specified shall be deemed established, and

the trial shall be deemed established, and the trial shall be

conducted accordingly.

(g) Form of Affidavits; Further Testimony. Supporting and

opposing affidavits shall be made on personal knowledge, shall

set forth such facts as would be admissible in evidence, and

shall show affirmatively that the affiant is competent to testify

to the matters stated therein. Sworn or certified copies of all

papers or parts thereof referred to in an affidavit shall be

attached hereto or served therewith. The court may permit

affidavits to be supplemented or opposed by depositions or by

further affidavits. Defects in the form of affidavits or

attachments will not be grounds for reversal unless specifically

pointed out by objection by an opposing party with opportunity,

but refusal, to amend.
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(h) What Affidavits Are Unavailable. Should it appear from

the [by] affidavits of [that] a party opposing the motion that he

cannot for reasons stated present by affidavit facts essential to

justify his [that party's] opposition, [and if the affidavit

sufficiently describes the expected proof], the court may refuse

the application for judgment or may order a continuance to permit

affidavits to be obtained or depositions be taken or discovery to

be had or may make such other order as is just.

(i) Affidavits Made in Bad Faith. Should it appear to the

satisfaction of the court at any time that any of the affidavits

presented pursuant to this rule are presented in bad faith or

solely for the purpose of delay, the court shall forthwith order

the party employing them to pay to the other party the amount of

the reasonable expenses which the filing of the affidavits caused

him [such other party] to incur, including reasonable attorney's

fees, and any offending party or attorney may be adjudged guilty

of contempt.

[Current Rule: Tex. R. Civ. P. 166a].

[Original Source: Federal Rule 56, as originally

promulgated, except that the following wording in

subdivision (a) has been eliminated: "pleading in answer

thereto has been served"; and in its place the following

language has been submitted: "Adverse party has appeared or

answered."].

[Official Comments]:

Change by amendment effective March 1, 1952. The;l.ast:';
.

I
I

Change by amendment effective January
;...::.; : . :.: .. . . ... ... .: .,. . 1967.

Change by amendment effective January 1, 1971. The:firs:

I

Change by amendment effective January 1, 1978. The::tiine'::;

requirement;s<irisubdiv.isign;: (c}; are' chariged: The third;<;;::

fburth, and:fifth sentences of subd^vis^on;.:(c) are new.'7

Change by amendment effective January 1, 1981.

oy p

I
I
I

;..^^a merit
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Change by amendment effective September 1, 1990. Tis:'

amendment.provides a;.mechanism for using previously::'

[Task Force Comments: This proposal is based on the

Proposed Summary Judgment Rule recommended to the Supreme

Court by the Committee on Court Rules].

Rule 103. Default Judgment

(a) When Available. At any time after a defendant is

required to answer, appear, or otherwise defend as provided by

these rules, the plaintiff may take judgment by default; provided

that the citation with the officer's return thereon shall have

been on file with the clerk for the length of time required by

Rule (currently Rule 107). No default judgment shall be

rendered against a defendant in a removed action remanded from

federal court if the defendant filed an answer in federal court

during removal.

[Current Rule: Tex. R. Civ. P. 237a, 239].

[Original Source: Art. 2154, with minor textural changes;

Federal Rule_55].

[Oficial Comments]:

Rule 237a, Change by amendment effective April 1, 1984.
,..

g

Rule 237a, Changeby amendment effective September 1, 1990.. . . .. : .
Tc^:.^Xpressly provade;' consistent with exis^:ing 1aw;:thata

cTefauludgment:carinot be.taken'in a case.remandedfrom

Rule 239, Change:

Rule 239, Change by amendment effective September 1, 1962.

F inal clause becinning with .the words '°'and 1orovided that "

I
I
I
I
I

(b) Interlocutory Judgment. An interlocutory judgment by
default may be rendered as follows:

determination of unliquidated damages; or,

(2) As to a certain defendant in an action who is in

default under subsection (a) of this Rule where there are several

defendants in the action, some of whom are not in default.

[Current Rule: Tex. R. Civ. P. 240.

[Original Source: Art. 2155, with textural change].
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(c) Damages.

(1) Liquidated Demands. Damages shall be assessed by

the court against a defendant if the claim is liquidated and

proved by a written instrument unless the defendant demands and

is entitled to a trial by jury.

(2) Unliquidated Demands. The court shall hear

evidence as to damages and shall render judgment therefor if the

claim is unliquidated or not proved by written instrument unless

the defendant demands and is entitled to a trial by jury. Notice

of a hearing as to damages shall be given to a defendant who has

either answered or appeared as provided for in these rules.

[Current Rule: Tex. R. Civ. P. 241, 243].

[Original

[Official

Source: Art.

Comments]:

2157, unchanged].

Chan e b amendment of March 31 , 1941.. ..

(d) Notice of the Judgment. At or immediately prior to the

time an interlocutory or final default judgment is rendered, the

plaintiff shall certify to the clerk in writing the last known

mailing address of the defendant, which shall be filed among the

papers in the action. The clerk shall use this address to comply

with the notice requirement of Rule (currently Rule

306a(3)).

[Current Rule: Tex. R. Civ. P. 239a].

[Original Source: New Rule effective January 1, 1967].

(e) After Service by Publication. Where service has been

made by publication, and no answer has been filed nor appearance

entered within the prescribed time, the court shall appoint an

attorney to defend the suit in behalf of the defendant, and

judgment shall be rendered as in other cases; but, in every such

case a statement of the evidence, approved and signed by the

judge, shall be filed with the papers of the cause as a part of

the record thereof. The court shall allow such attorney a

reasonable fee for his services, to be taxed as part of the

costs.

[Current Rule: Tex. R. Civ. P. 244].

[Original Source: Art. 2158, with minor textual change.

(f) Setting Aside Default Judgment. The court may set
aside an interlocutory or final default judgment for good cause
at any time before the court's plenary power expires under Rule

(currently Rule 329b (d) and (e)). A final default judgment

also may be set aside in accordance with Rule (currently Rule
320) .
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I [Current Rule: Tex. R. Civ. P. 330].

[Original Source: Federal Rule 55(c)].

Rule 104. New Trials

(a) Motion for New Trials. New trials may be granted and

judgment set aside for good cause, on motion or on the court's

own motion on such terms as the court shall direct. New trials

may be granted when the damages are manifestly too small or too

large. Each motion for new trial shall be in writing and signed

by the party or his attorney.

[Current Rule: Tex. R. Civ. P. 320].

[Original Source: Texas Rule 67 (for District and County

Courts), unchanged].

[Official Comments]:

? ....... . .... a..

Changes by amendment effective January 1, 1976. The:;rule:;`

... ..... . . . . . . . .

Change by amendment effective January 1, 1978.....

Change by amendment effective January 1, 1981.

goints„ Iused in place qf: ground;or:.grounds.;: SEE.Rules

.
Change by amendment effective April 1, 1984. Th:e;.rule:;:;a

xewritten:tobe consisterit.withRule 3:29b(d ),

(b) Prerequisite for Complaint on Appeal.

(1) Motion for New Trial Not Required. A point in a

motion for new trial is not a prerequisite to a complaint on

appeal in either a jury or a nonjury case, except as provided in

subdivision (2).

(2) Motion for New Trial Required. A point in a

motion for new trial is a prerequisite to the following

complaints on appeal:

(A) A complaint on which evidence must be heard

such as one of jury misconduct or newly discovered evidence or

failure to set aside a judgment by default;

(B) A complaint of factual insufficiency of the

evidence to support a jury finding;

(C) A complaint that a jury finding is against

the overwhelming weight of the evidence;
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(D) A complaint of inadequacy or excessiveness of
the damages found by the jury; or

(E) Incurable jury argument if not otherwise
ruled on by the trial court.

[Current Rule: Tex. R. Civ. P. 324].

[Original Source: 71a (for District and County Courts)].

[Official Comments]:

,

rendered:bstanta veredlcto or not^rIthstandin

Change by amendment of March 31 1941.
..........

, Paragrap

iitit::be a prezequisite: to.^he rihtg ;to complain on a appe^

C ange by amendment effective December 31, 1941. Reference

deie^ect:£rom seritenc^ deal.ing with appel2eefs ri ght;to:

.

pp p
<

paragraph dealzng with r^ght to complan onappealthau

action.::of court " in:withdrawing the case from the jury :aril

I
I
I
I
I

Change by amendment effective January 1, 1955. 1Xhe:::'ru1:e: ........ _ _ _

:.
Change by amendment effective September 1, 1957. :Prtivi:sion

.::.;;;
s:;;:,

.

953 1. ..

Change by amendment effective September 1, 1962. The

iproviso in the frst sentence'aias:beeri'rewritteno;expres

more:clearly 1ts effect as:;declared in inIAGNER VFOSTER,. 161
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withinthe prov:isoof Rule:329-a, which formerly.appeared

after'" non=jurX case'' in the firstsentence, have..been

deleted:.Notes regarding original change and 1941.amendments

have.been:rewritten.

g a.ha

.. .

Change by amendment effective January 1, 1981.

Change by amendment effective April 1, 1984. TYiJ

.

(c) Form of Motion; Need for Affidavits. Affidavits are

required when a ground of objection is predicated on facts that

are outside of the facts that appear in the record. Affidavits

are required for:

(1) allegations of jury misconduct;

(2) newly discovered evidence;

(3) when a defendant seeks to set aside a default

judgment by excusing the default; and,

(4) when a defendant seeks to set aside a judgment

following citation by publication.

When a motion for new trial is based upon affidavits, the

affidavits shall be served with the motion.

[Current Rule: Tex. R. Civ. P. 321, 322].

[Original Source: 67 and 68 (for District and County

Courts), unchanged].

[Official Comments]:

Rule 321, Change by amendment effective January 1, 1981.

,_ ..

(d) Special Rules for Complaints of Jury Misconduct.

(1) When the ground of a motion for new trial,

supported by affidavit, is misconduct of the jury or of the

officer in charge of them, or because of any communication made

to the jury, or that a juror gave an erroneous or incorrect

answer on voir dire examination, the court shall hear evidence

thereof from the jury or others in open court, and may grant a

new trial if such misconduct proved, or the communication made,
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or the erroneous or incorrect answer on voir dire examination, be

material, and if it reasonably appears from the evidence both on

the hearing of the motion and the trial of the case and from the

record as a whole that injury probably resulted to the

complaining party.

(2) A juror may not testify as to any matter or
statement occurring during the course of the jury's deliberations
or to the effect of anything upon his or any other juror's mind
or emotions as influencing him to assent to or dissent from the
verdict concerning his mental processes in connection therewith,

except that a juror may testify whether any outside influence was

improperly brought to bear upon any juror. Nor may his affidavit

or evidence of any statement by him concerning a matter about

which he would be precluded from testifying be received for these
purposes.

[Current Rule: Tex. R. Civ. P. 327].

[Original Source: Art. 2234].

[Official Comments]:

p
ncom nin =

n7
.

p
..

. . .. .

Change by amendment effective January 1, 1955. PFirase:;

^

Change by amendment effective April 1, 1984.,

(e) Partial New Trials; Remittiturs. If the court is of
the opinion that the damages awarded to a party by the jury are

excessive, the court shall indicate to such party within what

time the party may file a remittitur of the excess.

[Current Rule: Tex. R. Civ. P. 320, third sentence].

[Original Source: 67 (for District and County Courts),
unchanged].

[Task Force Comments: See T.R.A.P. 85(c) and Rule 320

(second sentence) concerning the subject of suggestion of

remittiturs].

(f) Prematurely Filed Motions. No motion for new trial or

motion to modify shall be held ineffective because prematurely
filed; but every such motion shall be deemed to have been filed

on the date of but subsequent to the time of signing of the
judgment.

[Current Rule: Tex. R. Civ. P. 306c].
[Original

[Official

Source: New Rule].

Comments]:
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Change by amendment effective January 1, 1971. Languge

requiring ^udgmerit torecitefindings of the Aury onwhich;

Rule 105. Time for Filing Motions

The following rules shall be applicable to motions for

new trial and motions to modify.judgments or findings (other

than motions to correct the record under Rule (currently

Rule 316) in all district and county courts:

(a) A motion for new trial, if filed, shall be filed prior

to or within thirty days after the judgment or other order

complained of is signed.

(b) One or more amended motions for new trial may be filed

without leave of court before any preceding motion for new trial

filed by the movant is overruled and within thirty days after the

judgment or other order complained of is signed.

(c) In the event an original or amended motion for new

trial or a motion to modify, correct or reform a judgment is not

determined by written order signed within seventy-five days after

the judgment was signed, it shall be considered overruled by

operation of law on expiration of that period.

(d) The trial court, regardless of whether an appeal has

been perfected, has plenary power to grant a new trial or to

vacate, modify, correct, or reform the judgment within thirty

days after the judgment is signed.

(e) If a motion for new trial is timely filed by any party,

the trial court, regardless of whether an appeal has been

perfected, has plenary power to grant a new trial or to vacate,

modify, correct, or reform the judgment until thirty days after

all such timely-filed motions are overruled, either by a written

and signed order or by operation of law, whichever occurs first.

(f) On expiration of the time within which the trial court

has plenary power, a judgment cannot be set aside by the trial

court except by bill of review for sufficient cause, filed within

the time allowed by law; provided that the court may at any time

correct a clerical error in the record of a judgment and render

judgment nunc pro tunc under Rule (currently Rule 316), and

may also sign an order declaring a previous judgment or order to

be void because signed after the court's plenary power had

expired.

(g) A motion to modify a judgment or findings (as

distinguished from motion to correct the record of a judgment

under Rule (currently Rule 316), if filed, shall be filed

and determined within the time prescribed by this rule for a

motion for new trial and shall extend the trial court's plenary

power and the time for perfecting an appeal in the same manner as

a motion for new trial.
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(h) If a judgment is modified, corrected or reformed in any

respect, the time for appeal shall run from the time the

modified, corrected, or reformed judgment is signed, but if a

correction is made pursuant to Rule after expiration of the

period of plenary power provided by this rule, no complaint shall

be heard on appeal that could have been presented in an appeal

from the original judgment.

[Current Rule: Tex.R. Civ. P. 329b].

[Original Source: New Rule effective January 1, 1955].

[Official Comments]:

Change:

Change by amendment effective January 1, 1981.

cnan

.,.
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(i) If a judgment is modified, corrected or reformed in any

respect, the time for appeal shall run from the time the

modified, corrected, or reformed judgement is signed, but if a

correction is made pursuant to Rule (currently Rule 316)

after expiration of the period of plenary power provided by this

rule, no complaint shall be heard on appeal that could have been

presented in an appeal from the original judgment.

[Current Rule: Tex. R. Civ. P. 329b].

[Original Source: New Rule].

Rule 106. Motion for New Trial on Judgment Following Citation by

Publication

In cases in which judgment has been rendered on service of

process by publication, when the defendant has not appeared in

person or by attorney of his own selection:

(a) The court may grant a new trial upon petition of the

defendant showing good cause, supported by affidavit, filed

within two years after such judgment was signed. The parties

adversely interested in such judgment shall be cited as in other

cases.

(b) Execution of such judgment shall not be suspended

unless the party applying therefor shall give a good and

sufficient bond payable to the plaintiff in the judgment, in an

amount fixed in accordance with Appellate Rule 47 relating to

supersedeas bonds, to be approved by the clerk, and conditioned

135

I



I that the party will prosecute his petition for new trial to

effect and will perform such judgment as may be rendered by the

court should its decision be against him.

(c) If property has been sold under the judgment and

execution before the process was suspended, the defendant shall

not recover the property so sold, but shall have judgment against

the plaintiff in the judgment for the proceeds of such sale.

(d) If the motion is filed more than thirty days after the

judgment was signed, the time period shall be computed pursuant

to Rule (currently Rule 306a(7).

[Current Rule: Tex. R. Civ. P. 329].

[Original Source: Art. 2236].

[Official Comments]:

,

Change by amendment effective April 1, 1984. This';:charige:_

.

overruling the inotion:for:new.:trial

I
I
I

I
I

SECTION

Counsel, Courts, Clerks, Court Reporters, Court Records & Court

Costs

A. COUNSEL

Rule 110. May Appear by Attorney; Attorney in Charge; Number of

Counsel Heard; Attorney to Show Authority

(a) May Appear by Attorney. Any party to a suit may appear

and prosecute or defend his rights therein, either in person or

by an attorney of the court.

[Current Rule: Tex. R. Civ. P. 7].

[Original Source: Art. 1993, unchanged].

(b) Attorney in Charge. On the occasion of a party's first

appearance through counsel, the attorney whose signature first

appears on the initial pleadings for any party shall be the

attorney in charge, unless another attorney is specifically

designated therein. Thereafter, until such designation is

changed by written notice to the court and all other parties in
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accordance with Rule (currently Rule 21a), said attorney in

charge shall be responsible for the suit as to such party.

All communications from the court or other counsel with

respect to a suit shall be sent to the attorney in charge.

[Source: Tex. R. Civ. P. 8].

[Original Source: 45 ( for District and County Courts),

unchanged].

(c) Number of Counsel Heard. Not more than two counsel on

each side shall be heard on any question or on the trial, except

in important cases, and upon special leave of the court.

[Source: Tex. R. Civ. P. 9].

[Original Source: 44 (for District and County Court),

unchanged].

(d) Attorney to Show Authority. A party in a suit or

proceeding pending in a court of this state may, by sworn written

motion stating that he believes the suit or proceeding is being

prosecuted or defended without authority, cause the attorney to

be cited to appear before the court and show his authority to

act. The notice of the motion shall be served upon the

challenged attorney at least ten days before the hearing on the

motion. At the hearing on the motion, the burden of proof shall

be upon the challenged attorney to show sufficient authority to

prosecute or defend the suit on behalf of the other party. Upon

his failure to show such authority, the court shall refuse to

permit the attorney to appear in the cause, and shall strike the

pleadings if no person who is authorized to prosecute or defend

appears. The motion may be heard and determined at any time

before the parties have announced ready for trial, but the trial

shall not be unnecessarily continued or delayed for the hearing.

[Current Rule: Tex. R. Civ. P. 12].

[Original Source: Art. 320].

[Official Comments]:

I
..

Change by amendment effective January 1, 1981. The::;e^:isting

7

I

Rule 111. Attorney Conduct During Argument

(a) Questions of Law; Questions on Motions; Exceptions to

Evidence. Arguments on questions of law shall be addressed to

the court, and counsel should state the substance of the

authorities referred to without reading more from books than is

necessary to verify the statement. On a question on motions,

exceptions to the evidence, and other incidental matters, the
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counsel will be allowed only such argument as is necessary to

present clearly the question raised, and refer to authorities on

it, unless further discussion is invited by the court.

(b) Arguinents on the Facts. Arguments on the facts should

be addressed to the jury, when one is impaneled in a case that is

being tried, under the supervision of the court. Counsel shall

be required to confine the argument strictly to the evidence and

to the arguments of opposing counsel.

(c) Side-Bar Remarks; Personal Attacks on Opposing Counsel.

Side-bar remarks, and remarks by counsel of one side, not

addressed to the court, while the counsel on the other side is

examining a witness or arguing any question to the court, or

addressing the jury, will be rigidly repressed by the court.

Mere personal criticism by counsel upon each other shall be

avoided, and when indulged in shall be promptly corrected as a

contempt of court.

(d) Objections. The court will not be required to wait for

objections to be made when the rules as to arguments are

violated, but should such violations not be noticed and corrected

by the court, opposing counsel may ask leave of the court to rise

and present his point of objection. However the court shall

protect counsel from any unnecessary interruption made on

frivolous and unimportant grounds.

(e) Addressing the Court. It shall be the duty of every

counsel to address the court from his or her.place at the bar, to

rise to his or her feet when addressing the court, and to remain

at his or her place at the bar while engaged in the trial of a

case.

[Current Rule: Tex. R. Civ. P. 269].

[Original Source: Art. 2183].

[Official Comments]:

. _ ..

matters:whi'ch are subm1tted'by the charge,whether.upon:,. , . ;. .
. . . ,

I
I

I

Change b amendment of March 31, 1941. ^Sburce
y . .

42
,

An attorney may withdraw from representing a party only upon

written motion for good cause shown. If another attorney is to

be substituted as attorney for the party, the motion shall state:

the name, address, telephone number, telecopier number, if any,

and State Bar of Texas identification number of the substitute

attorney; that the party approves the substitution; and that the

withdrawal is not sought for delay only. If another attorney is

not to be substituted as attorney for the party, the motion shall

state: that a copy of the motion has been delivered to the
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party; that the party has been notified in writing of his right

to object to the motion; whether the party consents to the

motion; the party's last known address; and all pending settings

and deadlines. If the motion is granted, the withdrawing

attorney shall immediately notify the party in writing of any

additional settings or deadlines of which the attorney has

knowledge at the time of the withdrawal and has not already

notified the party. The Court may impose further conditions upon

granting leave to withdraw. Notice or delivery to a party shall

be either made to the party in person or mailed to the party's

last known address by both certified and regular first class
mail. If the attorney in charge withdraws and another attorney

remains or becomes substituted, another attorney in charge must

be designated of record with notice to all other parties in

accordance with Rule

[Current Rule: Tex. R. Civ. P. 10].

[Original Source: 46 (for District

unchanged).

[Official Comments]:

and County Courts),

Chan e by amendment effective Jang 1 , 1988 .
amendment reps.;.th`e<pr:esent:.rule.::::and makes provision::fo

withdrawal:of counsel.; settirig.forth the reguirements for: ._,.
. .......

Rule 8 regarding designation of at.to.rney s.ncharge:

Ch bange y amendment effective September 1, 1990. ThE

, .
requirements ^or.;withdrawal:;

I

Rule 113. Agreements to be in Writing

Unless otherwise provided in these rules, no agreement

between attorneys or parties touching any suit pending will be

enforced unless it is in writing, signed and filed with the

papers as part of the record, or unless it be made in open court

and entered of record.

[Current Rule: Tex. R. Civ. P. 11].

[Original Source: 47 (for District and County Courts),
unchanged].

[Official Comments]:

Chan e by amendmentg effective January 1, 1988. !I`e
amendme t m kes: it rn a . clea :'that..Rule:11 'L s sub^ect

I
I
I

B. COURTS

Rule 114. Effect of Vacant Judgship on Proceedings
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If the office of a judge should become vacant, all

pleadings, motions and proceedings shall be continued by the

clerk until a judge is appointed or transferred to hold such

court.

[Current Rule: Tex. R. Civ. P. 18].

[Original Source: Art. 2288].

[Task Force Comments: The substantive meaning of the former

rule has not been changed. The only changes are in the

phraseology.]

Rule 115. Recusal or Disqualification of Judges

(a) Filing of Motion. At least ten days before the date

set for trial or other hearing in any court other than the

Supreme Court, the Court of Criminal Appeals or the Court of

Appeals, any party may file a motion to recuse or disqualify the

judge before whom the case is pending on the grounds that such

judge has either bias or prejudice either against the party or in

favor of any adverse party.

If a judge is assigned to a case within ten days of the date

set for trial or other hearing, the motion shall be filed at the

earliest practicable time prior to the commencement of the trial

or other hearing.

The motion shall be verified and must state with particu-

larity the grounds why the judge before whom the case is pending

should not sit. The motion shall be made on personal knowledge

and shall set forth such facts as would be admissible in evidence

provided that facts may be stated upon information and belief if

the grounds of such belief are specifically stated.

[Original Source: Art. 2288 and 28 U.S.C. § 143].

(b) Effect of Motion. Prior to any further proceedings in

the case, the judge shall either recuse himself or request the

presiding judge of the administrative judicial district to assign

a judge to hear such motion. If the judge recuses himself, he

shall enter an order of recusal and request the presiding judge

of the administrative judicial district to assign another judge

to sit, and shall make no further orders and shall take no

further action in the case except for good cause stated in the

order in which such action is taken.

If the judge declines to recuse himself, he shall forward to

the presiding judge of the administrative judicial district, in

either original form or certified copy, an order of referral, the

motion, and all opposing and concurring statements. Except for

good cause stated in the order in which further action is taken,

the judge shall make no further orders and shall take no further

action in the case after filing of the motion and prior to

hearing on the motion. The presiding judge of the administrative

judicial district shall immediately set a hearing before himself

or some other judge designated by him, shall cause notice of such

hearing to be given to all parties or their counsel, and shall

make such other orders including orders on interim or ancillary

relief in the pending cause as justice may require.
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(c) Review of Judgment on Motion. If the motion is denied,

it may be reviewed for abuse of discretion on appeal from the

final judgment. If the motion is granted, the order shall not be

reviewable, and the presiding judge shall assign another judge to

sit in the case.

(d) Appointment and Assignment of Judges. The Chief

Justice of the Supreme Court may also appoint and assign judges

in conformity with this rule and pursuant to statute.

[Current Rule: Tex. R. Civ. P. 18a].

[Original Source: New Rule].

[Official Comments]:

Change by amendment effective April 1, 1984. sub:d;iv%si;o;...... .. .. ..

Change by amendment effective September 1, 1986.
_:.........

Rule 116. Grounds For Disqualification and Recusal of Judges

(a) Definitions. In this rule:

(1) "proceeding" includes pretrial, trial, or other
stages of litigation;

(2) the degree of relationship is calculated according
to the civil law system;

(3) "fiduciary" includes such relationships as

executor, administrator, trustee, and guardian;

(4) "financial interest" means ownership of a legal or
equitable interest, however small, or a relationship as director,

adviser, or other active participant in the affairs of a party,
except that:

(A) ownership in a mutual or common investment

fund that holds securities is not a "financial interest" in such

securities unless the judge participates in the management of the
fund;

(B) an office in an educational, religious,

charitable, fraternal, or civic organization is not a "financial

interest" in securities held by the organization;

(C) the proprietary interest of a policyholder in

a mutual insurance company, of a depositor in a mutual savings

association, or a similar proprietary interest, is a "financial

interest" in the organization only if the outcome of the

proceeding could substantially affect the value of the interest;
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(D) ownership of government securities is a

"financial interest" in the issuer only if the outcome of the

proceeding could substantially affect the value of the

securities;

(E) an interest as a taxpayer or utility

ratepayer, or any similar interest, is not a "financial interest"

unless the outcome of the proceeding could substantially affect

the liability of the judge or a person related to him within the

third degree more than other judges.

(b) Disqualification. Judges shall disqualify themselves

in all proceedings in which:

(1) they or lawyers they have practiced law with have

served as a lawyer in the matter in controversy; or

(2) they have an interest in the subject matter in

controversy either individually or as a fiduciary; or

(3) either of the parties is related to them by

affinity or consanguinity within the third degree.

(c) Recusal. A judge shall recuse himself in any

proceeding in which:

(1) the judge's impartially might reasonably be

questioned;

(2) the judge has a personal bias or prejudice

concerning the subject matter or a party, or personal knowledge

of disputed evidentiary facts concerning the proceeding;

(3) the judge or a lawyer with whom he or she

previously practiced law has been a material witness concerning

it;

(4) the judge participated as counsel, adviser or

material witness in the matter in controversy, or expressed an

opinion concerning the merits of it, while acting as an attorney

in government service;

(5) the judge knows that the he or she, individually

or as a fiduciary, or his or her spouse or minor child residing

in the same household as the judge, has a financial interest in

the subject matter in controversy or_in a party to the

proceeding, or any other interest that could be substantially

affected by the outcome of the proceeding;

(6) the judge or the judge's spouse, or a person

within the third degree of relationship to either of them, or the

spouse of such a person:

(A) is a party to the proceeding, or an officer,
director, or trustee of a party;
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(B) is known by the judge to have an interest

that could be substantially affected by the outcome of the

proceeding;

(C) is to the judge's knowledge likely to be a

material witness in the proceeding.

(7) he or his spouse, or a person within the first

degree of relationship to either of them, or the spouse of such a

person, is acting as a lawyer in the proceeding.

(d) Judge's Responsibility to Remain Apprised of His or Her

Personal Affairs. A judge should inform himself about his

personal and fiduciary financial interests, and make a reasonable

effort to inform himself about the personal financial interests

of his spouse and minor children residing in his household.

(e) Waiver of Ground for Recusal. The parties to a

proceeding may waive any ground for recusal after it is fully

disclosed on the record.

(f) Excuse from Recusal. If a judge does not discover that

he is recused under subparagraphs (c)(5) or (c)(5)(iii) until

after he has devoted substantial time to the matter, he is not

required to recuse himself if the judge or the person related to

him divests himself of the interest that would otherwise require

recusal.

[Current Rule: Tex. R. Civ. P. 18b].

[Original Source; New Rule].

[Official Comments]:

qrounds;;for,a ^udge's:mandatory.:recusal.::have been expande

Rule 117. Interpreters

The court may appoint an interpreter of its own selection

and may fix the interpreter's reasonable compensation. The

compensation shall be paid out of funds provided by law or by one

or more of the parties as the court may direct, and may be taxed

ultimately as costs, in the discretion of the court.

[Current Rule: Tex. R. Civ. P. 183].

[Original Source: Art. 3712, unchanged, Federal Rule
43(f)].

[Official Comments]:

Change by amendment effective September 1, 1990.

[Task Force Comments: Comment to 1990 change: To adopt

procedures for the appointment and compensation of
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interpreters. The provision regarding summoning

interpreters and their conduct is deleted because it is

covered by Rule 604, s of Civil Evidence].

Rule 118. Recording and Broadcasting of Court Proceedings

A trial court may permit broadcasting, televising,

recording, or photographing of proceedings in the courtroom only

in the following circumstances:

(a) in accordance with guidelines promulgated by the

Supreme Court for civil cases, or

(b) when broadcasting, televising, recording, or

photographing will not unduly distract participants or impair the

dignity of the proceedings and the parties have consented, and

consent to being depicted or recorded is obtained from each

witness whose testimony will be broadcast, televised, or

photographed, or

(c) the broadcasting, televising, recording, or

photographing of investiture, or ceremonial proceedings.

[Current Rule: Tex. R. Civ. P. 18c].

[Original Source: New Rule, effective September 1, 1990].

Rule 119. Minutes Read and Signed

On the last day of the session, the minutes shall be read,

corrected and signed in open court by the judge. Each special

judge shall sign the minutes of such proceedings as were had by

him.

[Current Rule: Tex. R. Civ. P. 20].

[Original Source: Art. 1918].

[Official Comments]:

si.gned.daily Ex t ension of the..:.: . ` . ,

C. CLERKS

Rule 120. Duties of Clerk

(a) Assignment of File Numbers. The clerk shall assign

suits consecutive file numbers.

[Current Rule: Tex. R. Civ. P. 23]

[Original Source: 82 (for District and County Courts)].

(b) Endorsement on Petitions. The clerk shall endorse the

file number, the date and time of filing, and sign his or her

name officially on each petition filed.
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[Current Rule: Tex. R. Civ. P. 24].

[Original Source: Art. 1972].

(c) File Docket. The clerk shall keep a "file docket" and

note thereon the file number of each suit, the names of the

attorneys and the parties to the suit, and the nature of the

suit.

[Current Rule: Tex. R. Civ. P. 25].

[Original Source: Art. 1973, with minor textual change].

(d) Order of Cases and Denoting File Number on Instruments.

The clerk shall enter chronologically in the file docket and mark

with the file number on all papers filed with the clerk, all

process issued and return made thereon, all appearances, orders

verdicts and judgments. The entries shall state the nature of

each paper filed or writ issued and the substance of each order

and judgment of the court and-of the returns showing execution of

process. The entry of an order or judgment shall state the date

the entry is made.

[Current Rule: Tex.R.Civ.P. 25].

[Original Source: Art. 1973, with minor textual change].

I

I
I
I

I

(e) Court Docket. The clerk shall keep a book known as a

"court docket" that shall include in chronological order the file

number of the cases, the names of the attorneys, the names of the

parties to the suit, the nature of the suit, the pleas, the

motions and the rulings of the court as ma.de.

[Current Rule: Tex. R. Civ. P. 26].

[Original Source: Art. 1973, with minor textual change].

(f) Notice of Trial to Non-Resident Attorney. The clerk

shall keep a record in his office of all cases set for trial, and

it shall be his duty to inform any non-resident attorney of the

date of setting of any case upon request by mail from such

attorney, accompanied by a return envelope properly addressed and

stamped. Failure of the clerk to furnish such information on

proper request shall be sufficient ground for continuance or for

a new trial when it appears to the court that such failure has

prevented the attorney from preparing or presenting his claim or

defense.

[Current Rule: Tex. R. Civ. P. 246].

[Original Source: New Rule].

I
I
I

(g) Exhibits. The clerk of the court in which the exhibits

are filed shall retain and dispose of the exhibits as directed by

the Supreme Court.

[Current Rule: Tex. R. Civ. P. 14b].

[Original Source: New Rule effective January 1, 1967].
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D. COURT REPORTERS

Rule 121. Duties.

(a) General Duties. The duties of official court reporters

shall be performed under supervision of the presiding judge of

the court and shall include, but not be limited to:

(1) attending all sessions of court and making a full

record of the evidence when requested by the judge or any party
to a case, together with all objections to the admissibility of

the evidence, the rulings and remarks of the court theron;

(2) making a full record of jury arguments and voir

dire examinations when requested by the judge or any party to a
case, together with all objections to the admissibility of the

evidence, the rulings and remarks of the court thereon;

(3) filing all exhibits with the clerk;

I
I
I
I
I
I

.

I

(4) preparing official transcripts of all such evidence

or other proceedings, or any portion thereof, subject to the laws

of this state, these rules and the instructions of the presiding
judge of the court; and

(5) performing such other duties relating to the

reporter's official duties as may be directed by the judge

presiding.

(b) Exhibits and Materials. Exhibits and materials used in

the trial of a case and all of the records in a case are subject

to such orders as the court may enter thereon.

(c) Inability to Fulfill Duties. In case of illness, press

of official work, or unavoidable absence or disability of the

official court reporter to perform the duties in (a) above, the

presiding judge of the court may, in his discretion, authorize a

deputy reporter to act in place of and perform the duties of the
official reporter.

(d) Retention of Notes. When a defendant is convicted and
sentenced to a term of more than two years and no appeal is

taken, the court reporter shall file the nontranscribed notes of

the proceeding with the district clerk within 20 days following

the expiration of the time for perfecting appeal. The district

clerk shall not be required to retain the notes beyond 15 years
from the date of their filing.

[Current Rule: Tex. R. App. P. il].

[Original Source: Tex. R. Civ. P. 376b and 376c].

Rule 122. Work
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(a) Timeliness. It shall be the joint responsibility of the

trial and appellate courts to insure that the work of the court

reporter is accomplished timely.

(b) Setting Priorities. The presiding judge of the trial

court shall insure that the work of the court reporter is timely

accomplished by setting priorities on the various elements of the

reporter's workload to be observed by the reporter in the conduct

of business of the court reporter's office. Duties relating to

proceedings before the court shall take preference over other

work.

To aid the judge in setting the priorities in (b) above,

each court reporter shall report in writing to the judge on a

monthly basis the amount and nature of the business pending in

the court reporter's office. A copy of this report shall be

filed with the Clerk of the Court of Appeals of each district in

which the court sits.

[Current Rule: Tex. R. App. P. 12].

[Original Source: Tex. R. Civ. P. 376b and 376c; See also

Chapter 52 of the Government Code]

Rule 123. Filing of Exhibits by Reporter or Stenographer for

Court

The reporter or stenographer for the court shall file with

the clerk of the court all exhibits which were admitted in

evidence or tendered on bill of exception during the course of

any hearing, proceeding or trial.

[Current Rule: Tex. R. Civ. P. 75a].

[Original Source: New Rule effective January 1, 1967].

E. COURT RECORDS

1

I
I
I
I

Rule 124. Withdrawal, Return, Disposal and Copying of Exhibits

(a) Disposal of Exhibits. In (1) those cases in which

judgment has been rendered on service of process by publication

and in which no motion for new trial was filed within two years

after judgment was signed, and (2) all other cases in which

judgment has been signed for one year and in which no appeal was

perfected or in which a perfected appeal was dismissed or

concluded by a final judgment as to all parties and the issuance

of the appellate court's mandate such that the case is no longer

pending on appeal or in the trial court, the clerk, unless

otherwise directed by the court, after first giving thirty day

notice to the attorneys of record so that they have an

opportunity to claim or withdraw the trial exhibits, may dispose

of the exhibits.

If any exhibit is desired by more than one attorney, the

clerk shall make the necessary copies and prorate the cost among

all the attorneys desiring the exhibit.

If the exhibit is not a document or otherwise capable of

reproduction, the party who offered the exhibit shall be entitled
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to claim same; provided, however, that the party claiming the

exhibit shall provide a photograph of said exhibit to any other

party upon request and payment of the reasonable cost thereof by

the other party.

[Current Rule: Tex. R. Civ. P. 14b, Supreme Court Order

Relating to Retention and Disposition of Exhibits]

(b) Withdrawal of Exhibits by Parties. The court may by

order entered on the minutes allow a filed exhibit to be

withdrawn by any party only upon such party's leaving on file a

certified photo, or other reproduced copy of such exhibit. The

party withdrawing such exhibit shall pay the costs of such order

and copy.

[Current Rule: Tex. R. Civ. P. 75b(a)].

[Original Source: New Rule effective January 1, 1967].

(c) Withdrawal of Exhibits for Appellate Purposes.

The court reporter or stenographer of the court conducting the

hearing, proceedings, or trial in which exhibits are admitted or

offered in evidence, shall have the right to withdraw filed

exhibits, upon giving the clerk proper receipt therefor, whenever

necessary for the court reporter or stenographer to transmit such

original exhibits to an appellate court or to otherwise discharge

the duties imposed by law upon said court reporter or

stenographer.

[Current Rule: Tex. R. Civ. P. 75b(b)].

[Original Source: New Rule effective January 1, 1967].

Rule 125. Inspection of Court Records and Papers

An attorney of record shall be allowed at all reasonable

times to inspect the papers and records relating to any suit or

other matter in which he is the attorney of record.

Rule 126. Sealing Court Records

[Current Rule: Tex. R. Civ. P. 76].

[Original Source: Art. 318].

(a) Standard for Sealing Court Records. Court records may

not be removed from court files except as permitted by statute or

rule. No court order or opinion issued in the adjudication of a

case may be sealed. Other court records, as defined in this

rule, are presumed to be open to the general public and may be

sealed only upon a showing of all the following:

(1) a specific, serious and substantial interest which

clearly outweighs:

(A) this presumption of openness;
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(B) any probable adverse effect that sealing will

have upon the general public health or safety;

(2) no less restrictive means than sealing records will

adequately and effectively protect the specific interest

asserted.

(b) Court Records. For purposes of this rule, court records

means:

(1) all documents of any nature filed in connection

with any matter before any civil court, except:

(A) documents of any nature filed with a court in

camera, solely for the purpose of obtaining a ruling on the

discoverability of such documents;

(B) documents in court files to which access is

otherwise restricted by law;

(C) documents filed in an action originally

arising under the Family Code.

(2) settlement agreements not filed of record,

excluding all reference to any monetary consideration, that seek

to restrict disclosure of information concerning matters that

have a probable adverse effect upon the general public health or

safety, or the administration of public office, or the operation

of government.

(3) discovery, not filed of record, concerning matters

that have a probable adverse effect upon the general public

health or safety, or the administration of public office, or the

operation of government, except discovery in cases originally

initiated to preserve bona fide trade secrets or other intangible

property rights.

(c) Notice. Court records may be sealed only upon a party's

written motion, which shall be open to public inspection. The

movant shall post a public notice at the place where notices for

meetings of county governmental bodies are required to be posted,

stating: that a hearing will be held in open court on a motion to

seal court records in the specific case; that any person may

intervene and be heard concerning the sealing of court records;

the specific time and place of the hearing; the style and number

of the case; a brief but specific description of both the nature

of the case and the records which are sought to be sealed; and

the identity of the movant. Immediately after posting such

notice, the movant shall file a verified copy of the posted

notice with the clerk of the court in which the case in pending

and with the Clerk of the Supreme Court of Texas.

(d) Hearing. A hearing, open to the public, on a motion to

seal court records shall be held in open court as soon as is

practicable, but not less than fourteen days after the motion is
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filed and notice is posted. Any party may participate in the
hearing. Non-parties may intervene as a matter of right for the

limited purpose of participating in the proceedings, upon payment

of the fee required for filing a plea in intervention. The court

may inspect records in camera when necessary. The court may

determine a motion relating to sealing or unsealing court records

in accordance with the procedures prescribed for special

appearances.

(e) Temporary Sealing Order. A temporary sealing order may

be issued upon motion and notice to any parties who have answered

in the case, upon a showing of compelling need from specific

facts shown by affidavit or by verified petition that immediate

and irreparable injury will result to a specific interest of the

applicant before notice can be posted and a hearing held as

otherwise provided herein. The temporary order shall set the

time for the hearing required by section (d) of this rule and

shall direct that the movant immediately give the public notice

required in section (c) of this rule. The court may modify or

withdraw any temporary order upon motion by any party or

intervenor, notice to the parties, and hearing conducted as soon

as is practicable. Issuance of a temporary order shall not

reduce in any way the burden of proof of a party requesting

sealing at the hearing.

(f) Order on Motion to Seal Court Records. A motion

relating to sealing or unsealing court records shall be decided

by written order, open to the public, which shall state: the

style and number of the case; the specific reasons for finding

whether the showing required by section (a) of this rule has been

made; the specific portions of court records which are to be

sealed; and the time period for which the sealed portions of the

court records are to be sealed. The order shall not be included

in any judgment or other order but shall be a separate document

in the case; however, the failure to comply with this requirement

shall not affect its appealability.

(g) Continuing Jurisdiction. Any person may intervene as a

matter of right at any time before or after judgment to seal or

unseal court records. A court that issues a sealing order

retains continuing jurisdiction to enforce, alter, or vacate that

order. An order sealing or unsealing court records shall not be

reconsidered on motion of any party or intervenor who had actual

notice of the hearing preceding issuance of the order, without

first showing changed circumstances materially affecting the
order. Such circumstances need not be related to the case in

which the order was issued. However, the burden of making the

showing required by section (a) shall always be on the party

seeking to seal records.

(h) Appeal. Any order (or portion of an order of judgment)

relating to sealing or unsealing court records shall be deemed to

be severed from the case and a final judgment which may be

appealed by any party or intervenor who participated in the

hearing preceding issuance of such order. The appellate court

150

I



I
I
I
I
I

may abate the appeal and order the trial court to direct that

further public notice be given, or to hold further hearings, or

to make additional findings.

(i) Application. Access to documents in court files not

defined as court records by this rule remains governed by

existing law. This rule does not apply to any court records

sealed in an action in which a final judgment has been entered

before its effective date. This rule applies to cases already

pending on its effective date only with regard to:

(1) all court records filed or exchanged after the

effective date;

(2) any motion to alter or vacate an order restricting

access to court records, issued before the effective date.

[Current Rule: Tex. R. Civ. P. 76a].

[Original Source: New Rule effective September 1, 1990:

New rule to establish guidelines for sealing certain court

records in compliance with Government Code § 22.010].

I
I
I

I
I
I
I
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Rule 127. Lost Records and Papers

When any papers or records are lost or destroyed during the

pendency of a suit, the parties may, with the approval of the

judge, agree in writing on a brief statement of the matters

contained therein; or either party may supply such lost records

or papers as follows:

(a) After three days' notice to the adverse party or his

attorney, make written sworn motion before the court stating the

loss or destruction of such record or papers, accompanied by

certified copies of the originals if obtainable, or by

substantial copies thereof.

(b) If, upon hearing, the court is satisfied that there are

substantial copies of the original, an order shall be made

substituting such copies or brief statement for the originals.

(c) Such substituted copies or brief statement shall be

filed with the clerk, constitute a part of the cause, and have

the force and effect of the originals.

[Current Rule: Tex. R. Civ. P. 77].

[Original Source: Art. 2289, unchanged, except that by

Amendment effective December 31, 1943, subdivision b. has

been reworded].

F. COURT COSTS

Rule 128. Parties Liable for Costs.

(a) In General. The.rules of this section shall apply to

any party who seeks a judgment against any other party.
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[Current Rule: Tex. R. Civ. P. 147].

[Original Source: Art. 2073].

[Official Comments]:

11984 .

(b) Other Costs. Each party shall be liable for all of its

costs. If costs cannot be collected from the party against whom

they have been judged, execution may be issued against any other

party for the uncollected amount.

[Current Rule: Tex. R. Civ. P. 127].

[Original Source: Art. 2052, unchanged].

(c) New Trial. the costs of new trial may either abide the

result of the suit or may be taxed against the party to whom the

new trial is granted, as the Court may adjudge when it grants a

new trial.

[Current Rule: Tex. R. Civ. P. 138].

[Original Source: Art. 2063, unchanged].

Rule 129. Issuance and Service of Process

(a) Collection by Clerk. The clerk shall collect from the

plaintiff a fee for services before issuing any process unless

process is pursuant to section (d) of this rule.

[Current Rule: Tex. R. Civ. P. 142].

[Original Source: Art. 2067, unchanged].

I

(b) In-County Process. An officer receiving process to be

executed shall not be entitled to demand, in advance, a fee for

execution; instead, the fee shall be taxed and collected as other

costs in the case.

[Current Rule: Tex. R. Civ. P. 17].

[Original Source: Art. 3911].

[Official Comment]:

Change:

I [Task Force Comment: Note that this rule is also included
in the new rules as 9(c)].

(c) Out-of-County Process. No officer shall be compelled to

execute any process coming from another county unless the fee for

execution is paid in advance, except if process is pursuant to

section (d) of this rule.

[Current Rule: Tex. R. Civ. P. 126].

I
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[Original Source: Art. 2051 (second sentence), with minor

textural change].

(d) Indigent Parties. If indigent filing is requested and

the clerk officially endorses the process as "pauper oath filed,"

the officer receiving the process for service shall serve it.

[Current Rule: Tex. R. Civ. P. 126].

[Original Source: Art. 2051].

Rule 130. Collection

(a) How Costs are Collected. After judgment, if a

responsible party fails or refuses to pay costs within ten days

after demand, the clerk may certify a copy of the bill of costs,

and provide the same to an officer for collection. The certified

bill has the force and effect of an execution. Removal by appeal

has no effect on this rule.

[Current Rule: Tex. R. Civ. P. 129].

[Original Source: Art. 2054, unchanged].

[Official Comments]:

Change by amendment effective April 1, 1984. 'I'he:!.:;:word,s:::...

I
I
I
^
I

I

(b) Officer to Levy.' The officer may levy upon a party's

property to satisfy the costs due; the officer may sell such

property as under execution. When the party is a nonresident of

the county in which the suit is pending, payment of costs maybe

demanded of the party's attorney of record. Unless compelled to

levy, the clerk shall not be allowed to charge a fee for

certifying a copy of the bill of costs.

[Current Rule: Tex. R. Civ. P. 130].

[Original Source; Art. 2055, with minor textual changes].

(c) Execution for Costs. On demand of any party to whom

costs are due, the officer shall issue an execution for costs at

once. This rule does not apply to executors, administrators, or

guardians in cases in which costs are adjudged against the estate

of a deceased person or ward.

[Current Rule: Tex. R. Civ. P. 149].

[Original Source: Art. 2077, with minor textual changes].

Rule 131. Party's Recovery of Its Costs

(a) General. The successful party shall recover from its

adversaries, jointly and severally, all costs incurred. The

court may, for good cause, stated on the record, adjudge the

costs otherwise than as provided by law or in these rules. This

rule includes costs of motions and costs of new trials.

[Current Rule: Tex. R. Civ. P. 131 and 141].
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(b) Reduction on Demand. When the plaintiff's demand is

reduced by payment to an amount not within the Court's

jurisdiction, the defendant shall recover its costs.

[Current Rule: Tex. R. Civ. P. 136].

[Original Source: Art. 2061, unchanged].

(c) Assault, Battery or Defamation Claims. In suits for

assault, battery, or defamation, if the verdict awards the

plaintiff less than twenty dollars, each party shall pay its own

costs.

[Current Rule: Tex. R. Civ. P. 137].

[Original Source: Art. 2062, unchanged].

Rule 132. Taxable Costs

(a) Taxable costs include, but are not limited to:

(1) Filing fees;

(2) Expenses for blood tests required by statute;

(3) Guardian ad litem fees;

(4) Receiver fees.

(b) Costs not taxable include:

(1) Photocopies not required by law;

(2) Attorney fees;

(3) Expert fees;

(4) Inspection and medical examination expenses;

(5) Deposition expenses

[Task Force Comment: This is a new rule and needs to be

expanded].

Rule 133. Security for Costs

(a) Rule for Costs. Upon motion of a party, interested

court officer, or the Court itself, a party seeking affirmative

relief may be ordered to give security for costs at any time

before final judgment. If so ordered, the party has twenty days

after receiving notice of the order's entry to comply, or its

claim shall be dismissed.

[Current Rule: Tex. R. Civ. P. 143].

[Original Source: Art. 2068].
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[Official Comments]:

Chan e by amendment effective Januar 1, 1971. L̂̂ ^^^g .,......
va

.. ..
the;court on its own moti:on;.and:.the words:':'kriowledge pr''

fo.rmer3yappearin,g before >...:notice>. in;;last: seritence have :
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(b) Cost Bonds. All cost bonds shall authorize judgment

against all obligors for the costs entered in the final judgment.

No further security shall be required if the costs are secured by

a bond filed by the party required to give security for costs.

[Current Rule: Tex. R. Civ. P. 144 and 148].

[Original Source: Art. 2069 and•2074, unchanged].

(c) Deposit for Costs. In lieu of a cost bond, a party may

deposit with the clerk a sum as the Court from time to time may

designate as sufficient to pay accrued costs.

[Current Rule: Tex. R. Civ. P. 146].

[Original Source: Art. 2071, with minor textual change].

[Official Comments: Art. 2072 and (Vernon's) Art. 2072a were

not deemed procedural. These statutes deal with special

provisions exempting certain parties from giving security

for costs. Related articles on the same general subject will

be found in Vernon's Statutes as Articles 279a, 1174, 2072a,

2276, 2276a, 3700, and 7880-126a].

(d) Deposit in Lieu of Surety Bond.

Wherever these rules provide for the filing of a surety

bond, the party may in lieu of filing the bond deposit cash or

other negotiable obligation of the government of the United

States of America or any agency thereof, or with leave of court,

deposit a negotiable obligation of any bank or savings and loan

association chartered by the government of the United States of

America or any state thereof that is insured by the government of

the United States of America or any agency thereof, in the amount

fixed for the surety bond, conditioned in the same manner as

would be a surety bond for the protection of other parties. Any

interest thereon shall constitute a part of the deposit.

Rule 134. Inability to Pay Costs

(a) In General. In lieu of filing security for costs of an

original action, a party who is unable to afford said costs shall

file an affidavit as herein described. A "party who is unable to

afford costs" is defined as a person who is presently receiving a

governmental entitlement based on indigency or any other person

who has no ability to-pay costs. Said affidavit, and the party's
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action, shall be processed by the clerk in the manner prescribed

by this rule.

(b) Procedure. Upon the filing of the affidavit, the clerk

shall docket the action, issue citation and provide such other

customary services as are provided any party. After service of

citation, the defendant may contest the affidavit by filing a

written contest giving notice to all parties, provided that

temporary hearings will not be continued pending the filing of

the contest. If the court shall find at the first regular

hearing in the course of the action that the party (other than a

party receiving a governmental entitlement) is able to afford

costs, the party shall pay the costs of the action. Reasons for

such a finding shall be contained in an order. Except with leave

of court, no further steps in the action will be taken by a party

who is found able to afford costs until payment is made.

If the party's action results in monetary award, and the

court finds sufficient monetary award to reimburse costs, the

party shall pay the costs of the action. If the court finds that

another party to the suit can pay the costs of the action, the

other party shall pay the costs of the action.

(c) Affidavit. The affidavit shall contain complete

information as to the party's identity, the nature and amount of

governmental entitlement income received by the party, the nature

and°'amount of employment income received by the party, other

income received by the party (interest, dividends, ect.),

spouse's income if available to the party, property owned by the

party (other than homestead), cash or checking accounts,

dependents, debts, and monthly expenses. The affidavit shall

contain the following statements: "I am unable to pay the court

costs. I verify that the statements made in this affidavit are

true and correct." The affidavit.shall be sworn before a Notary

Public.

(d) Attorney's Certification. If the party is represented

by an attorney who is providing free legal services, without

contingency, because of the party's indigency, said attorney may

file an affidavit to that effect to assist the court in

understanding the financial condition of the party.

[Current Rule: Tex. R. Civ. P.

[Original Source: Art. 2070].

[Official Comments]:

Change by amendment effective April 1, 1984. T

145].

. ...:...:. ....::.:::..:::;
Change by amendment effective Janua 1, ...1988.
o
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