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RULE 166d. FAILURE TO MAKE OR COOPERATE IN DISCOVERY;

REMEDIES

1. Procedure. If a person or entity fails in whole or

in part to respond to or supplement discovery, or in seeking

or resisting discovery abuses the discovery process in a

manner contemplated by this rule, the court may grant relief

as set fort h below:

(a) Motion. Any person or entity affected by such

failure or abuse may file a motion specifically describing

same. The motion shall be filed in the court in which the

action is pending, except that a motion involving a person or

entity who is not a party shall be filed in any district court

in the district where the discovery is to take place. Motions

and responses made under this rule shall be filed and served

in accordance with Rules 21 and 21a. Nonparties affected by

the motion shall be served as if parties. The motion shall

contain a certificate that the movant (or movant's counsel)

has, in person or by telephone, spoken with the opposing party

(or, if the opposing party is represented by an attorney, with

the opposing party's counsel), or has made diligent attempts

to do so, and that in any such conversation a bona fide effort

was made to resolve the discovery disput,e without the necessi-

ty of cour intervention, and that such efforts have failed.

(b) Hearing. Oral hearing is required for motions

requesting sanctions under paragraph 3, unless waived by those

involved. No oral, hearing is required for motions that

request relief provided by paragraph 2 and that do not request

expenses, including attorney's fees, or sanctions provided by

paragraph 3. The court shall base its decision upon (i)

pleadings, affidavits, stipulations, and discovery results

submitted with the motion; (ii) judicial notice taken of the

usual and customary expenses including attorney's fees and the

contents of the case file; and (iii) testimony if the hearing

is oral.

(c) Order. An order under this rule shall be in

writing. An order granting relief or imposing sanctions shall

be against the party, attorney, law firm, or other person or

entity whose actions necessitated the motion. An order

imposing sanctions under paragraph 3 of this rule shall

contain written findings, or be supported by oral findings on

the record, stating specifically (i) the conduct meriting

sanctions; (ii) the reasons for the court's decision; (iii)

why a lesser sanction would be ineffective; and (iv) if the

sanction would preclude a decision on the merits of a party's

claim, counterclaim, or defense, the conduct demonstrating

that the party or the party's counsel has acted in flagrant

bad faith or with callous disregard for the rules.





2. Motion to Compel or Quash Discovery.

^^'

(a) The court may compel^i discovery,

(b) Except in cases involving special circumstances, as

set forth in subparagraphs 2(c) and 2(d), a party may not

seek, and he court shall not award, expenses, including

attorney's fees, or any sanction u^^^ paragraph 3, in

connection with a motion to compel or quash discovery.

(c) A party may seek, and the court may make, an award of

expenses, including attorney's fees, in connection with a

motion to compel or quash discovery or a written response to

such a motion, supported by affidavit, where the court finds

that the following special circumstances exist: (1) the

mount of expenses, including attorney's fees, incurred in

connection with the motion or opposition by the party seeking

such relief is unreasonab y ur ensom

; and (2) the position of the party

against whom such relief is sought was not reasonably justi-

fied in seeking or resisting the discovery at issue.

for a party, not acting in good faith, has destroyed evidence

o^q^ed in other conduct related to d^ G^wPr^ that c-_ n^r

(d) A party may seek, and the court may make, an award of

sanctions under paragrapli.3 in connection with a motion to

compel or quash discovery or a written response to such a

motion, supported by af f idavit, where the court finds that one

or more of the following special circumstances, exists: (1) a

person already subject to an order previously entered under

this paragraph has failed to comply with such an order; (2) a

party, a person under the control of a party, or an attorney

be remedied by an order cmm^Pi^^nn ^r quashing

on a continuing basis: (i) f^ed to file timely discovery

responses; (ii) filed clearly inadequate or incomplete

,discovery responses; (iii) failed to comply with specific

requirements of a discovery rule, subpoena or order; or (iv)

propounded discovery requests, or raised objections to

iscovery, which are not reasonably justified.

(e) A motion to compel or quash discovery, or a written

opposition to such a motion, that also seeks either recovery

of expenses, including attorney's fees, or imposition of sanc-

tions shall so ,state and shall PUR a

g,specifically the acts orQ,XiW.e+te9 describl4ig

tuting s^ circumstancesZ

omissions consti-



3. Sanctions. If the conditions of subparagraph 2(b) are

met, and if an award of sanctions is otherwise proper under

this rule, the court may enter an order imposing one or more

of the sanctions set forth below. Any sanction imposed must

be just and must be directed to remedying the particular

violations involved. A sanction should be no more severe than

necessary to satisfy its legitimate purposes.
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(a) Reprimanding the offender in writing, either publicly

or privately;

(b) Disallowing further discovery in whole or in part;

(c) Assessing a substantial amount in expenses, including

attorney's fees, of discovery or trial;

(d) Deeming certain facts or matters to be established

for the purposes of the action;

(e) Barring introduction of evidence supporting or

opposing designated claims or defenses;

(f) Striking pleadings or portions thereof, staying

further proceedings until an order is obeyed, dismissing with

or without prejudice the action or any part thereof, or

rendering a default judgment;

(g) Granting the movant a monetary award in addition to

or in lieu of actual expenses or;

(h) Entering such other orders as are just.

4. Compliance. Monetary awards pursuant to paragraphs

3(c) or 3(g) shall not be payable prior to final judgment,

unless the court makes written findings or oral findings on

the record stating why an earlier assessment of the award will

not preclude access to the court. Sanctions pursuant to

paragraph 3(h) shall be^deferred until after an opportunity

for appeal after final judgment. Otherwise, orders under this

rule shall be operative at such time as directed by the court.

5. Review. An order under this rule shall be deemed to

be part of the final judgment, and shall be subject to review

on appeal therefrom. Any person or entity affected by the

order may appeal in the same manner as a party to the

underlying judgment.
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actions necessitated the motion. An order imposing sanctions

under paragraph 3 of this rule shall contain written findings, or

be supported by oral findings on the record, stating specifically

(i) the conduct meriting sanctions, (ii) the reasons for the

court's decision, (iii) why a lesser sanction would be

ineffective, and (iv) if the sanction would preclude a decision

on the merits of a party's claim, counterclaim, or defense, the
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2. Belief

The court may compel or quash discovery as provided by Rule

166b. addition, so long as the amount involved is not

,igjubstantial the court may award the prevailing person or entity

reasonable expenses necessary in connection with the motion,

including attorney's fees. The court may presume the usual and

customary fee in connection with the motion is not substantial,

unless circumstances or an objection suggests such award may
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