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(210) 775-4723

Mr. Luther H. Soules III, Chairman

The Supreme Court Advisory Committee

State Bar of Texas

175 E. Houston, 10th Floor

Two Republic Bank Plaza

San Antonio, Texas 78205-2230

Re: *6T"es, 2 and 523 Tx.R.Civ.P.

Dear Mr. Soules:

•

March 23, 1994

Mr. James S. Sha ^e, of the Court Rules Committee suggested

that I write yo o sugges that your committee consider a textual

change to Ru s 2 and 523 which would resolve a situation which I

have encount red. my reading of both Rules 2 and 523 is

correct, all civil proceedings in justice court are governed by

the Texas Rules of Civil Procedure unless it is specifically

provided otherwise by law or rules.

Unfortunately, it is the interpretation of a certain Justice

of the Peace in the county where I practice that the Texas Rules

do not apply when Justices of the Peace sit as judges in small

claims court. It is my impression from this judge that in small

claims court no rules apply.

The specific situation was this. I found myself defending a

client who was sued in small claims court for over $4,000 on a

alleged oral contract. After conducting some limited discovery it

was clear that the claim was baseless and the plaintiff non-

suited. I moved for a hearing for attorney's fees and was

instructed that "[t]the Small Claims Court is not bound by TRCP

rules." My motion was denied without hearing. A copy of the

Court's letter is enclosed.
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Under such an interpretation, a situation is created where

individuals can be hailed into court, incur costs of defense and

have no recourse to at least recover their costs. I believe that

a textural change to rule 2 and 523 making reference to small

claims courts or other clarifying language will resolve this issue

for me and any others who find themselves in a like situation.

Your committee's kind attention to this matter will be

greatly appreciated.

JSM/rr

enclosure

Yours truly,

Jeffrey S. Mahl
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May 24, 1994

THE SUPREME COURT OF THE STATE OF TEXAS

SUPREME COURT BUILDING

P.O. BOX 12248, CAPITOL STATION

AUSTIN, TEXAS 78711

Re: Problem with Rule 87, Determination of Motion to

Transfer

Rule of Practice in District and County Court

Gentlemen:

In reading Rule 87, 2. Burden of Establishing Venue, there

seems to be some confusion.

The confusion seems to stem from the wording as follows:

A party who seeks to maintain venue of the action in a

particular county in reliance upon Section 15.001

(General Rule), . . . has the burden to make proof, as

provided in paragraph 3 of this rule, that venue is

maintainable in the county of suit.

The next sentence is as follows:

A party who seeks to transfer venue of the action to

another specified county under Section 15.001 (General

Rule), . . . has the burden to make proof, as provided

in paragraph 3 of this rule, that venue is maintainable

in the county to which transfer is sought.

Under paragraph 3 the burden to make proof apparently means

prima facia proof and prima facia proof means supported by

affidavit.

The problem arose when plaintiff filed a suit without

necessarily alleging venue facts and defendant filed a

Motion to Transfer Venue under Rule 86 stating some venue

facts but without supporting them by affidavit. On hearing

the Court passed the matter instructing counsel for both

sides to support their position with affidavits or

discovery.

SPg0033



THE SUPREME COURT OF THE STATE OF TEXAS

May 24, 1994

Page -2

It is suggested that the Rule should be amended to place a

two tiered burden, perhaps with the initial maintenance of

venue in the county of suit being required and only

controverted by affidavits of the person requesting

transfer.

If I may be of further service or further clarification if

my suggestions are in order, please contact me. .
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{A-LEEN G ROSEtiBLUM

ROGER _ ,IOSTE,N

June 28, 1994

Mr. Stephen Q,-,-,Su ms an
5100 First,-Interstate Bank Plaza

1000 Lqzi'siana

Dear Mr. Susman:

d.,

The Bar is deeply indebted to you for your thoughtful speech which

I received in today's mail. I think some form of your suggested changes

should, as you say, be voluntarily adopted by the trial community.

I am disturbed by two things:

1. To permit counsel the unbridled right to interrogate a witness

in any manner he sees fit, and without objection, letting the jury hear

and see it all, gives me deep concern.

2. Punitive damage awards payable to educational institutions may

very well be an inducement to the jury to "sock it to" defendants as aid

to higher education and (as seen by the jurors, in all probability) as

a means of lowering their own taxes.

I agree wholeheartedly with your third suggestion. It has the

double-barreled effect of inducing defendant to make a realistic offer

at the outset, and it will behoove plaintiff's attorney to counsel

acceptance if it is reasonable. -

Possible cures to my reservations;

1. Provide for a mandatory pre-trial conference at least 30 days

before trial to give an objecting party the opportunity to request the

striking of inadmissible portions of depositions and possibly to permit

sanctioning counsel for "brow-beating" or otherwise abusing a witness.
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Page 2

2. A. Punitive Damages to go to Educational Institutions: I have

long argued that the State should receive these funds, but have been met

with the objections I have made above. Perhaps these objections can be

cured with a mandatory jury instruction which would say to the jury:

"Any sums awarded by way of punitive damages shall not be paid to

plaintiff but shall be utilized in such a way as the Court may direct.

You are not to concern yourself with the disposition of those funds."

B. Attorneys fees for Recovery of Punitive Damages I believe

plaintiff and plaintiff's counsel should have a reasonable share. The

old Texas vacancy statute comes to mind. My recollection is that

plaintiff automatically was awarded 1/8th of the recovery. If you

applied some such rule here it would enable both plaintiff and his

counsel to profit (but not unreasonably so) and to divide their share

any way they may desire.

You are correct. It may be later than we think. The public is fed

up with us and our system. Unless something is done, we may be replaced

by a computer.

Sincerely yours,

RL/dm

cc: Chief Justice Jack Pope, Ret.
3 Luke Soules

RALPH LANGLEY
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Mr. Lee Parsley

Texas Supreme Court

P.O. Box 12248

Austin, Texas 78711

Dear Mr. Parsley:

I am writing to give you my comments on the Rules Advisory

Committee session I observed on May 21, 1994. At that meeting,

rules to set out a framework for discovery were discussed. These

rules fell into two versions, one submitted by the subcommittee and

one submitted by the State Bar of Texas. I have divided my

comments into pro and con regarding each set of proposed rules.

Subcommittee proposal

The subcommittee should be commended for taking a giant step

back from the problem and considering the entire issue from scratch

instead of tinkering with the existing rules. The result they

reached, however, is too much of a change.

Pro Con

1. Tries to set out a
discovery plan in the rule

instead of relying on detailed
management by the court.

2. Sets out standard,

unobjectionable discovery in

order to stop fights over basic

information.

3. Leaves open the option of

putting limits on the length of

trials.

SBOT proposal

1. Too bizarre and byzantine

to be acceptable. Too radical

a change in a system that is

basically conservative.

2. It is unrealistic to

discover a case fully and then

"put it in the can" for months

or years and assume that one

can pull it out of the can and

try the case efficiently.

3. Discovery is "one size

fits all" unless the parties

a ee or the judge orders

otherwise.

The SBOT committee did a good job of focusing on the current

problem areas and addressing them. I do not believe, however, that

such a judge-intensive system can function statewide.

SPg0078

I
I
I

I
I

I

I
I
I
I
I
I
I
I



I

i

I
It
I
I

I
!

I

I
I
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June 1, 1994

Page 2

Pro Con

1. The system is simple.

2. Discovery is tailored to

the case. Each case gets as

much or as little discovery as

it needs.

3. Definitions are standard-
ized.

1. The system relies too much

on early, significant, detailed

trial court involvement to make

it work. This will not happen

in practice.

2. The standardization should

go further to include standard,

basic discovery requests to

avoid fights over the basics.

Both proposals have good innovations, but both can be

improved. A system with different levels of intensity of discovery

could reduce the need for trial court management. Cases should

start on the minimum intensity plan and only move out of that if

the court orders or the parties agree to a change. A system with

standardized, unobjectionable definitions and discovery would also

allow cases to be prepared without the unnecessary fights that go

on now over basic information.

One problem that occurs in both systems is that they are

geared toward massive cases. This is the kind of cases the lawyers

on the committee handle, but they are not the majority of all

cases. Lip service is paid to meeting the needs of the average

lawyer and the average case, but the everyday case is not well-

served by either proposal.

I believe that any system must meet the criteria below to be

workable and fair to all lawyers and not just the big, important

ones. With these criteria, the rules will assume a case is small,

and the lawyers or the court will have to override this assumption

instead of the other way around.

A. A lawyer should be able to take a $10,000 case with the

certainty that discovery will be so limited that the case can

be handled through trial without bankrupting the lawyer or the

client.

B. A solo lawyer should be able to take a small case against a

big firm or big party with the certainty that any defeat will

be on the merits (facts and quality of lawyer) instead of

losing by being overwhelmed in discovery.

C. The system must not depend on the active involvement of the

trial judge.

SPg007g

1



Mr. Lee Parsley
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Thank you for this opportunity to offer my comments.

Sincerely,
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October 22, 1993

The Honorable Thomas R. Phillips

Chief Just\ice, Texas Supreme Court

Supreme CauXt Building

P. O. Box 12248

Austin, Texas 78711

Dear Judge Phillips:

We understand that the Court has appointed a committee to rewrite

the Texas Rules of Civil Procedure. In my capacity as an

attorney for Advocacy, Incorporated, I have recently been

involved in a case which raises a serious problem involving third

party access to confidential mental health records. The specific

facts of the case are as follows. Plaintiff, a former employee

terminated from a state hospital, filed a whistle blower case

against the hospital. In the course of discovery, the Plaintiff

requested that the Department of Mental Health and Mental

Retardation produce copies of a patient's mental health records

to prove allegations that he was fired for attempting to report

abuse against that patient. The patient is not a party to the

lawsuit.

while recognizing the importance of employees in state hospital

facilities with knowledge of abuse of patients being able to act

on that information without retaliation and/or adverse employment

actions,. I am extremely concerned with allowing third party

access to sensitive mental health information without adequate

procedures in place to notify the patient, and to properly

protect highly personal and confidential information.

The Texas legislature has recognized the seriousness of improper

disclosure of such information. section 611.004 of the Health

and safety Code sets out circumstances under which confidential

mental health information may be disclosed, and provides for

injunctive relief and damages for improper disclosure. None of

the exceptions to confidentiality apply to cases such as this

one, unless the patient has given written consent. There is no

requirement under Texas law that a patient receive notice of a

party's request for his or her records. Further, even if a

patient were to receive such notice, he or she may lack the

capacity to make an informed decision as to whether his mental

health records should be disclosed.
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Hon. Thomas R. Phillips - 2 October 22, 1993 I
Rules 509 and 510 of the Texas Rules of Evidence set out

exceptions to the confidentialityof mental health records, and

to the physician/patient privilege. Since the person whose

records are being requested is not a party to the proceedings

raising mental health as a defense, or seeking to substantiate a

claim for mental health services, none of the exceptions apply in

such cases.

In the case I have described, Advocacy, Incorporated has filed a

plea in intervention. However, this case raises general

questions about procedural protections in third party requests

for access to mental health records as part of discovery. We
would like to request that the Court, through the rules

committee, consider including in Rule 166b of the Texas Rules of

civil Procedure a provision to handle third party requests for

mental health records, including, but not limited to the

following:

(1) At least thirty days prior to the production date of

mental health records, the party seeking the records

shall give personal notice to the person whose records

are being sought, and to the individual's physician,

which informs the person that

a. his mental health records are being sought,

b. that he has the right to object,

d. that if he cannot afford an attorney, the

court will appoint one.

(2) Prior to production of mental health records, the party

making the discovery request shall either obtain the

written consent of the person, or, in cases where the

person lacks the capacity to given written consent,

request that the court appoint an attorney ad litem to

represent the patient;

(3) The person whose records are being sought may file a

motion to quash or to modify the subpoena at any time

prior to the date of production. No witness is

required to produce personal records after receipt of

notice that the motion was filed, except upon order of

the court or by agreement of the parties;
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(4) Before ordering that mental health records be produced,

the trial court would have to hear all dispositive
motions (statute of limitations, jurisdictional
challenges, summary judgments) that would resolve the

need for disclosure of the records;

(5) a. The mental health records would be submitted

to the court for in camera inspection before
.their production to determine if any
privilege applies and if the release of

protected information to the requesting party

is of such substantial gravity to outweigh

the values served by confidentiality. Only
the court may examine the records, with the

assistance of a physician, if necessary;

b. The mental health records may not be
disclosed unless the court finds that the

release of protected information to the

requesting party is of such substantial

gravity to outweigh the values served by

confidentiality.

(6) If the court orders disclosure of the records, the

records are sealed pursuant to TRCP 76a, section 7, and

a protective order is issued limiting the disclosure of
the confidential information by the requesting party.

Attached for the committee's review is a selection of statutes

and cases from other jurisdictions that provide for protections

in third party requests for mental health records. I hope that

this information is useful to the committee, and that it will

form the basis for modifying the Rule. If the Court or the

committee needs any additional information or assistance, I am

available to provide such assistance.

T^is issue if very important to the mental health community and

to persons who advocate on behalf of persons with mental illness.

sincerely,

Deborah C. Hiser

Attorney at Law

DCH/kb
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Hon. Thomas R. Phillips - 4 - October 22, 1993
1

cc w/encl: Hon. Raul A. Gonzalez

'Hon. Jack Hightower

--U.on. Nathan L. Hecht

Hon. Lloyd Doggett

Hon. John Cornyn

Hon. Bob Gammage

Hon. Craig T. Enoch

Hon. Rose Spector
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AUTHORIZED FOR EDUCATIONAL USE ONLY

Code, Health-General, s 4-301

ANNOTATED CODE OF MARYLAND

HEALTH-GENERAL.

TITLE 4. STATISTICS AND RECORDS.
Subtitle 3. Confidentiality of Medical Records.

Copyright (c) 1957-1993 by The Michie Company. All rights reserved.
Current through 1993 Regular Session Ch. 642

s 4-301 Definitions.

(a) In general. -- In this subtitle the following words have
the meanings indicated.

(b) Directory information. -- ( 1) "Directory information"
means information concerning the presence and general health

condition of a patient who has been admitted to a health care
facility or who is currently receiving emergency health care in a
health care facility.

(2) "Directory information" does not include health care
information developed primarily in connection with mental health
services.

(c) Disclose or disclosure. -- "Disclose or disclosure" means
the transmission or communication of information in a medical

record, including an acknowledgment that a medical record on a
particular patient or recipient exists.

(d) Emergency. -- "Emergency" means a situation when, in the
professional opinion of the health care provider, a clear and

significant risk of death or imminent serious injury or harm to a

patient or recipient exists.

(e) General health condition. -- "General health condition"
means the health status of a patient described in terms of
"critical", "poor", "fair", "good", "excellent", or terms denoting
similar conditions.

(f) Health care. -- "Health care" means any care, treatment,
or procedure by a health care provider:

(1) To diagnose, evaluate, rehabilitate, manage, treat, or
maintain the physical or mental condition of a patient or
recipient; or

(2) That affects the structure or any function of the human
body.

(g) Medical record. -- (1) "Medical record" means any oral,
written, or other transmission of information that:

(i) Is written in the record of a patient or recipient;
(ii) Identifies or can readily be associated with the identity

of a patient or recipient; and
( iii) Relates to the health care of the patient or recipient.
(2) "Medical record" includes any documentation of disclosures

of a medical record to any person who is not an employee, agent,
or consultant of the health care provider.

(h) Health care provider. -- (1) "Health care provider" means:
(i) A person who is licensed, certified, or otherwise

SPg0259
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authorized under the Health Occupations Article to provide health

care in the ordinary course of business or practice of a profession

or in an approved education or training program; or

(ii) A facility where health care is provided to patients or

recipients, including a facility as defined in s 10-101 ( e) of this
article, a hospital as defined in s 19-301 ( f) of this article, a
related institution as defined in s 19-301 ( 1) of this article, a
health maintenance organization as defined in s 19-701 ( e) of this
article, an outpatient clinic, and a medical laboratory.

(2) "Health care provider" includes the agents, employees,

officers, and directors of a facility and the agents and employees

of a health care provider.

(i) Mental health services. -- (1) "Mental health services"

means health care rendered to a recipient primarily in connection

with the diagnosis, evaluation, treatment, case management, or

rehabilitation of any mental disorder.

(2) For acute general hospital services, mental health

services are considered to be the primarily rendered service only

if service is provided pursuant to Title 10, Subtitle 6 or Title

12 of this article.

(j) Patient. -- "Patient" means a person who receives health

care and on whom a medical record is maintained.

(k) Person in interest. -- "Person in interest" means:

(1) An adult on whom a health care provider maintains a

medical record;

(3) A duly appointed personal representative of a deceased
person;

(4) (i) A minor, if the medical record concerns treatment to

which the minor has the right to consent and has consented under

Title 20, Subtitle 1 of this article; or

(ii) A parent, guardian, custodian, or a representative of the

minor designated by a court, in the discretion of the attending

physician who provided the treatment to the minor, as provided in

s 20-102 or s 20-104 of this article;

(5) If paragraph ( 4) of this subsection does not apply to a
minor:

(i) A parent of the minor, except if the parent's authority
to consent to health care for the minor has been specifically
limited by a court order or a valid separation agreement entered
into by the parents of the minor; or

(ii) A person authorized to consent to health care for the
minor consistent with the authority granted; or

(6) An attorney appointed in writing by a person listed in
paragraphs ( 1), (2), ( 3), (4), or (5) of this subsection.

(1) Primary provider of mental health services. -- "Primary
provider of mental health services" means the designated mental
health services provider who:

(1) Has primary responsibility for the development of the
mental health treatment plan for the recipient; and

( 2) Is actively involved in providing that treatment.
(m) Recipient.- "Recipient" means a person who has applied

for, for whom an application has been submitted, or who has
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received mental health services.

(1990, ch. 480, s 2; 1991, ch. 55, s 1; 1993,.ch. 5, a 1; ch. 83.)

NOTES, REFERENCES, AND ANNOTATIONS

Effect of Amendments. -- Chapter 5, Acts 1993, approved Mar.
16, 1993, and effective from date of enactment, added "who" to the

end of the introductory language of (1) and deleted "who" from the

beginning of (1) (1).

Chapter 83, Acts 1993, effective Oct. 1, 1993, inserted "or

s 20-104" in (k) (4) (ii).

Editor's Note. -- Section 1, ch. 480, Acts 1990, transferred

former ss 4-303 through 4-305 of this article to be present ss

4-401 through 4-403 of this article.

Section 1 of ch. 480 also transferred the subtitle heading for

former Subtitle 3 of this title to be the subtitle heading for

present Subtitle 4 of this title.

Section 2 of ch. 480 repealed former ss 4-301 and 4-302 of

this article, and enacted present ss 4-301 through 4-309 of this

article.

Section 2 of ch. 480 also enacted the subtitle heading for
present Subtitle 3 of this title.

Section 3 of ch. 480 provides that the act shall take effect

July 1, 1991.

Former s 4-301 had been amended by s 1, ch. 55, Acts 1991,

approved Apr. 9, 1991, and effective from date of passage.

AIDS patients. -- The protection of patient's privacy was a

sufficiently compelling governmental interest to support some

limitation on the public's constitutional right of access to the

medical records indicating AIDS. Doe v. Shady Grove Adventist

Hosp., 89 Md. App. 351, 598 A.2d 507 (1991).

Cited in Weidig v. Crites, 323 Md. 408, 593 A.2d 1094 (1991).
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s 4-302 Confidentiality and disclosure generally.

(a) In general. -- A health care provider shall:

(1) Keep the medical record of a patient or recipient

confidential; and

(2) Disclose the medical record only:

(i) As provided by this subtitle; or

(ii) As otherwise provided by law.

(b) Applicability of subtitle. -- The provisions of this

subtitle do not apply to information:

(1) Not kept in the medical record of a patient or recipient

that is related to the administration of a health care facility,

including:

(i) Risk management;

(ii) Quality assurance; and

(iii) Any activities of a medical or dental review committee

that are confidential under the provisions of Title 14, Subtitle

6 and Title 4, Subtitle 5 of the Health Occupations Article;

(2) Governed by the federal confidentiality of alcohol and

drug abuse patient records regulations, 42 CFR Part 2 and the

provisions of s 8-601(c) of this article; or

(3) Governed by the developmental disability confidentiality

provisions in ss 7-1008 through 7-1011 of this article.

(c) Directory information. -- A health care provider may

disclose directory information about a patient without the

authorization of a person in interest, except if the patient has

instructed the health care provider in writing not to disclose

directory information.

(d) Redisclosure. -- A person to whom a medical record is
disclosed may not redisclose the medical record to any other person

unless the redisclosure is:

(1) Authorized by the person in interest;

(2) Otherwise permitted by this subtitle;

(3) Permitted under Article 88A, s 6 (b) of the Code; or

(4) Directory information.

(e) Construction of subtitle. -- The provisions of this

subtitle may not be construed to constitute an exception to the

reporting requirements of Title 5, Subtitle 7 and Title 14,

Subtitle 3 of the Family Law Article.

(1990, ch. 480, s 2; 1992, ch. 22, s 1; 1993, ch. 83.) SPg0262
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NOTES, REFERENCES, AND ANNOTATIONS

Effect of Amendments. -- The 1992 amendment, approved Apr. 7,

1992, and effective from date of enactment, substituted "ss 7-1008

through 7-1011" for "ss 7-610 through 7-614" in (b) (3); and
substituted "s 6 (b)" for "s 6B" in ( d) (3).

The 1993 amendment, effective Oct. 1, 1993, substituted
"Subtitle 3" for "Subtitle 2" in (e).

Maryland Law Review. -- For comment, "Doctor-Patient

Confidentiality Versus Duty to Warn in the Context of AIDS Patients

and Their Partners," see 47 Md. L. Rev. 675 (1988).

For comment, "The AIDS Project: Creating a Public Health

Policy-- Rights"and Obligations of Health Care Workers," see 48 Md.

L. Rev. 93 (1989).

Failure to produce records. -- A mere failure to produce

records does not constitute a violation of this section. Davis v.

Johns Hopkins Hosp., 330 Md. 53, 622 A.2d 128'(1993).
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s 4-303 Disclosure upon authorization of a person in interest.

(a) In general. -- A health care provider shall disclose a

medical record on the authorization of a person in interest in

accordance with this section.

(b) Form, terms and conditions of authorization. -- Except as

otherwise provided in subsection (c) of this section, an

authorization shall:

(1) Be in writing, dated, and signed by the person in

interest;

(2) State the name of the health care provider;

(3) Identify to whom the information is to be disclosed;

(4) State the period of time that the authorization is valid,

which may not exceed 1 year, except:

(i) In cases of criminal justice referrals, in which case the

authorization shall be valid until 30 days following final

disposition; or
(ii) In cases where the patient on whom the medical record is

kept is a resident of a nursing home, in which case the

authorization shall be valid until revoked, or for any time period

specified in the authorization; and

(5) Apply only to a medical record developed by the health

care provider unless in writing:
(i) The authorization specifies disclosure of a medical record

that the health care provider has received from another provider;

and
(ii) The other provider has not prohibited redisciosure.

(c) Preauthorized insurance forms. -- A health care provider

shall disclose a medical record on receipt of a preauthorized form

that is part of an application for insurance.

(d) Revocation of authorization. -- (1) Except in cases of

criminal justice referrals, a person in interest may revoke an

authorization in writing.

(2) A revocation of an authorization becomes effective on the

date of receipt by the health care provider.

(3) A disclosure made before the effective date of a

revocation is not affected by the revocation.

(e) Entries in records. -- A copy of the following shall be

entered in the medical record of a patient or recipient:

(1) A written authorization;

(2) Any action taken in response to an authorization; and

(3) Any revocation of an authorization.
SPg0264
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s 4-304 Copies of records; changes in records.

(a) Requests for copies. -- ( 1) Except as otherwise provided
in this subtitle, a health care provider shall comply within a
reasonable time after a person in interest requests in writing:

(i) To receive a copy of a medical record; or
(ii) To see and copy the medical record.,
(2) If a medical record relates to a psychiatric or

psychological problem and the attending health care provider, with

any available and feasible input from a primary provider of mental

health services, believes disclosure of any portion of the medical

record to be injurious to the health of a patient or recipient, the

health care provider may refuse to disclose that portion of the

medical record to the patient, recipient, or person in interest
but, on written request, shall:

(i) Make a summary of the undisclosed portion of the medical

record available to the patient, recipient, or person in interest;

(ii) Insert a copy of the summary in the medical record of the
patient or recipient;

(iii) Permit examination and copying of the medical record by

another health care provider who is authorized to treat the patient

or recipient for the same condition as the health care provider
denying the request; and

(iv) Inform the patient or recipient of the patient's or

recipient's right to select another health care-provider under this
subsection.

(b) Changes in records. -- ( 1) A health care provider shall
establish procedures for a person in interest to request an

addition to or correction of a medical record.

(2) A person in interest may not have any information deleted
from a medical record.

(3) Within a reasonable time after a person in interest

requests a change in a medical record, the health care provider
shall:

(i) Make the requested change; or
(ii) Provide written notice of a refusal to make the change

to the person in interest.

(4) A notice of refusal shall contain:
(i) Each reason for the refusal; and

(ii) The procedures, if any, that the health care provider has
established for review of the refusal.

(5) If the final determination of the health care provider is

SPg0266
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a refusal to change the medical record, the provider:

(i) Shall permit a person in interest to insert in the medical

record a concise statement of the reason that the person in

interest disagrees with the record; and

(ii) May insert in the medical record a statement of the

reasons for the refusal.

(6) A health care provider shall give a notice of a change in

a medical record or a copy of a statement of disagreement:

(i) To any individual the person in interest has designated

to receive the notice or statement; and

(ii) To whom the health care provider has disclosed an

inaccurate, an incomplete, or a disputed medical record within the

previous 6 months.

(7) If a health care provider discloses a medical record after

an addition, correction, or statement of disagreement has been

made, the provider shall include with the medical record a copy of

each addition, correction, or statement of disagreement.

(c) Payment of copying costs. -- A health care provider may

require a person in interest or any other authorized person who

requests a copy of a medical record to pay the cost of copying:

(1) For State facilities regulated by the Department of Health

and Mental Hygiene, as provided in s 10-621 of the State Government

Article; or

(2) For all other health care providers, the reasonable cost

of providing the information requested.

(d) Nonpayment of copying costs. -- Except for an emergency

request from a unit of State or local government concerning a child

protective services case or adult protective services case, a

health care provider may withhold copying until the fee for copying

is paid.

(1990, ch. 480, s 2.)
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s 4-305 Disclosures without authorization of person in interest

-- In general.

(a) Construction of section. -- This section may not be

construed to impose an obligation on a health care provider to

disclose a medical record.

(b) Permitted disclosure. -- A health care provider may

disclose a medical record without the authorization of a person in

interest:

(1) (i) To the provider's authorized _employees, agents,

medical staff, medical students, or consultants for the sole

purpose of offering, providing, evaluating, or seeking payment for

health care to patients or recipients by the provider;

(ii) To the provider's legal counsel regarding only the

information in the medical record that relates to the subject

matter of the representation; or

(iii) To any provider's insurer or legal counsel, or the

authorized employees or agents of a provider's insurer or legal

counsel, for the sole purpose of handling a potential or actual

claim against any provider;

(2) If the person given access to the medical record signs an

acknowledgment of the duty under this Act not to redisclose any

patient identifying information, to a person for:

(i) Educational or research purposes, subject to the
applicable requirements of an institutional review board;

(ii) Evaluation and management of health care delivery

systems; or

(iii) Accreditation of a facility by professional standard

setting entities;

(3) Subject to the additional limitations for a medical record

developed primarily in connection with the provision of mental

health services in s 4-307 of this subtitle, to a government agency

performing its lawful duties as authorized by an act of the

Maryland General Assembly or the United States Congress;

(4) Subject to the additional limitations for a medical record

developed primarily in connection with the provision of mental

health services in s 4-307 of this subtitle, to another health care

provider for the sole purpose of treating the patient or recipient

on whom the medical record is kept;

(5) If a claim has been or may be filed by, or with the

authorization of a patient or recipient on behalf of the patient

or recipient, for covered insureds, covered beneficiaries, or

SPg0268
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enrolled recipients only, to third party payors and their agents,

if the payors or agents have met the applicable provisions of Title

19, Subtitle 13 of the Health-General Article, including nonprofit

health service plans, health maintenance organizations, fiscal

intermediaries and carriers, the Department of Health and Mental

Hygiene and its agents, the United States Department of Health and

Human Services and its agents, or any other person obligated by

contract or law to pay for the health care rendered for the sole

purposes of:

(i) Submitting a bill to the third party payor;

(ii) Reasonable prospective, concurrent, or retrospective

utilization review or predetermination of benefit coverage;

(iii) Review, audit, and investigation of a specific claim for

payment of benefits; or

(iv) Coordinating benefit payments in accordance with the

provisions of Article 48A of the Code under more than 1 sickness

and accident, dental, or hospital and medical insurance policy;

(6) If a health care provider makes a professional

determination that an immediate disclosure is necessary, to provide

for the emergency health care needs of a patient or recipient;

(7) Except if the patient has instructed the health care

provider not to make the disclosure, or if the record has been

developed primarily in connection with the provision of mental

health services, to immediate family members of the patient or any

other individual with whom the patient is known to have a close

personal relationship, if made in accordance with good medical or

other professional practice; or

(8) To organ and tissue procurement personnel under the

restrictions of s 5- 408 of this article at the request of a

physician for a patient whose organs and tissues may be donated for

the purpose of evaluating the patient for possible organ and tissue

donation.

(1990, ch. 480, s 2.)
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s 4-306 Same -- Investigations.

(a) Permitted disclosures. -- A health care provider shall

disclose a medical record without the authorization of a person in

interest:

(1) To a unit of State or local government, or to a member of

a multidisciplinary team assisting the unit, for purposes of

investigation or treatment in a case of suspected abuse or neglect
of a child or an adult, subject to the following conditions:

(i) The health care provider shall disclose only the medical

record of a person who is being assessed in an investigation or to

whom services are being provided in accordance with Title 5,

Subtitle 7 or Title 14, Subtitle 3 of the Family Law Article;

(ii) The health care provider shall disclose only the

information in the medical record that will,in the professional

judgment of the provider, contribute to the:

1. Assessment of risk;

2. Development of a service plan;
3. Implementation of a safety plan; or
4. Investigation of the suspected case of abuse or neglect;

and

(iii) The medical record may be redisclosed as provided in

Article 88A, s 6 of the Code;

(2) Subject to the additional limitations for a medical record

developed primarily in connection with the provision of mental

health services in s 4-307 of this subtitle, to health professional

licensing and disciplinary boards, in accordance with a subpoena
for medical records for the sole purpose of an investigation
regarding:

(i) Licensure, certification, or discipline of a health
professional; or

(ii) The improper practice of a health profession;
(3) To a health care provider or the provider' s insurer or

legal counsel, all information in a medical record relating to a

patient or recipient's health, health care, or treatment which
forms the basis for the issues of a claim in a civil action
initiated by the patient, recipient, or person in interest;

(4) Notwithstanding any privilege in law, as needed, to a

medical review committee as defined in s 14-601 of the Health

Occupations Article or a dental review committee as defined in s

4-501 of the Health Occupations Article;

(5) To another health care provider as provided in s 19-308.2
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or s 10-807 of this article; or

(6) In accordance with compulsory process, a stipulation by
a patient or person in interest, or a discovery request permitted

by law to be made to a court, an administrative tribunal, or a

party to a civil court, administrative, or health claims
arbitration proceeding.

(b) Requests; documentation. -- When a disclosure is sought

under this section:

(1) A written request for disclosure or written confirmation

by the health care provider of an oral request that justifies the

need for disclosure shall be inserted in the medical record of the

patient or recipient; and

(2) Documentation of the disclosure shall be inserted in the

medical record of the patient or recipient.

(1990, ch. 480, s 2; 1993, ch. 83.)

NOTES, REFERENCES, AND ANNOTATIONS

Effect of Amendments. -- The 1993 amendment, effective Oct.

1, 1993, substituted "Subtitle 3" for "Subtitle 2" in (a) (1) (i);

and inserted "or s 10-807" in (a) (5).
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s 4-307 Disclosure of mental health records.

(a) Definitions. -- In this section the following words have

the meanings indicated.

(1) "Case management" means an individualized recipient

centered service designed to assist a recipient in obtaining

effective mental health services through the assessing, planning,

coordinating, and monitoring of services on behalf of, the
recipient.

(2) "Core service agency" means an organization approved by

the Mental Hygiene Administration to manage mental health resources

and services in a designated area or to a designated target

population.

(3) "Director" means the Director of the Mental Hygiene

Administration or the designee of the Director.

(4) "Mental health director" means, the health care

professional who performs the functions of a clinical director or

the designee of that person in a health care, detention, or

correctional facility.

(b) Governing provisions. -- The disclosure of a medical

record developed in connection with the provision of inental health

services shall be governed by the provisions of this section in

addition to the other provisions of this subtitle.

(c) Permitted disclosures generally. -- When a medical record

developed in connection with the provision of mental health

services is disclosed without the authorization of a person in

interest, only the information in the record relevant to the

purpose for which disclosure is sought may be released.

(d) Records relating to groups or families. -- A health care
provider may disclose a medical record that relates to and
identifies more than one recipient in group or family therapy only:

(1) On the authorization of a person in interest for each

recipient;

(2) As provided in this subtitle; or
( 3) As otherwise provided by law.
(e) Participants in plans of care service agencies. -- This

section may not be construed to prevent the disclosure of a medical
record that relates to the provision of mental health services
between or among the health care providers that participate in the
approved plan of a core service agency for the delivery of mental
health services, if a recipient:

(1) Has received a current list of the participating

SPg0272
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providers; and

(2) Has signed a written agreement with the core service

agency to participate in the client information system developed

by the agency.

(f) Rate reviews, audits, health planning, licensures,

approvals or accreditations of facilities. -- If an individual

given access to a medical record that relates to the provision of

mental health services signs an acknowledgment of the duty under

this Act not to redisclose personal identifying information about

a recipient, this section may not be construed to prevent the

disclosure of the medical record for rate review, auditing, health

planning, licensure, approval, or accreditation of a facility by

governmental or professional standard setting entities.

(g) Health, safety, and protection of recipient or others.

(1) A health care provider may disclose a medical record without

the authorization of a person in interest:

(i) To the medical or mental health director of a juvenile or
adult detention or correctional facility if: .

1. The recipient has been involuntarily committed under State

law or a court order to the detention or correctional facility

requesting the medical record; and

2. After a review of the medical record, the health care

provider who is the custodian of the record is satisfied that

disclosure is necessary for the proper care and treatment of the

recipient;

(ii) As provided in s 5-316 of the Courts and Judicial

Proceedings Article;

(iii) 1. If a health care provider is a facility as defined

in s 10-101 of this article, to a law enforcement agency concerning

a recipient who:

A. Has been admitted involuntarily or by court order to the

facility; and

2. The facility director may disclose to the law enforcement

agency identifying information and only such further information

that the director believes is necessary to aid the law enforcement

agency in locating and apprehending the recipient for the purpose

of:

A. Safely returning the recipient to custody; or
B. Fulfilling the provisions of subparagraph (ii) of this

paragraph;
(iv) If a health care provider is a facility as defined in s

10-101 of this article, the facility director may confirm or deny
the presence in the facility of a recipient to a parent, guardian,
next of kin, or any individual who has a significant interest in
the status of the recipient if that individual has filed a missing
persons report regarding the recipient; and

(v) To allow for the service of process or a court order in
a facility when appropriate arrangements have been made with the
facility director so as to minimize loss of confidentiality.

(2) When a disclosure is made under this subsection,
documentation of the disclosure shall be inserted in the medical

record of the recipient.
SPg0273
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(h) Transfer of recipient; protection and advocacy system;

commitment proceedings; court orders, subpoenas, etc.; death of

recipient. -- (1) A health care provider shall disclose a medical
record without the authorization of a person in interest:

(i) To the medical or mental health director of a juvenile or

adult detention or correctional facility or to another inpatient

provider of mental health services in connection with the transfer

of a recipient from an inpatient provider, if:

1. The health care provider with the records has determined

that disclosure is necessary for the continuing provision of mental

health services; and

2. The recipient is transferred:

A. As an involuntary commitment or by court order to the
provider;

B. 'Under State law to a juvenile or adult detention or

correctional facility; or

C. To a provider that is required by law or regulation to
admit the recipient;

(ii) To the State designated protection and advocacy system

for mentally ill individuals under the Federal Protection and

Advocacy for Mentally Ill Individuals Act of 1986, as amended, if:

1. The State designated protection and advocacy system has

received a complaint regarding the recipient or the director of the

system has certified in writing to the chief administrative officer

of the health care provider that there is probable cause to believe

that the recipient has been subject to abuse or neglect;

2. The recipient by reason of mental or physical condition is

unable -to authorize disclosure; and

3. A. The recipient does not have a legal guardian or other

legal representative who has the authority to consent to the

release of health care information; or

B. The legal guardian of the recipient is a representative of

a State agency;
(iii) To another health care provider or legal counsel to the

other health care provider prior to and in connection with or for

use in a commitment proceeding in accordance with Title 10,

Subtitle 6 or Title 12 of this article;

(iv) In accordance with a court order, other than compulsory

process compelling disclosure, as permitted under s 9-109 (d), s

9-109.1 ( d), or s 9- 121 (d) of the Courts and Judicial Proceedings

Article, or as otherwise provided by law, to:

1. A court;

2. An administrative law judge;

3. A health claims arbitrator; or

4. A party to a court, administrative, or arbitration
proceeding;

(v) In accordance with service of compulsory process or a

discovery request, as permitted under s 9-109 (d), s 9-109.1 (d),

or s 9-121 ( d) of the Courts and Judicial Proceedings Article, or

as otherwise provided by law, to a court, an administrative

tribunal, or a party to a civil court, administrative, or health

claims arbitration proceeding, if:

1. The request for issuance of compulsory process or the
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request for discovery filed with the court or adninistrative

tribunal and served on the health care provider is accompanied by

a copy of a certificate directed to the recipient, the person in

interest, or counsel for the recipient or the person in interest;

2. The certificate shall:

A. Notify the recipient or the person in interest that

disclosure of the recipient's medical record is sought;

B. Notify the recipient or the person in interest of the

provisions of this subsection or any other provision of law on

which the requesting party relies in seeking disclosure of the

information;

C. Notify the recipient or-the person in interest of the

procedure for filing a motion to quash or a motion for a protective

order;

D. Be attached to a copy of the request for issuance of

compulsory process or request for discovery; and

E. Be mailed to the recipient, the person in interest, or

counsel for the recipient or person in interest by certified mail,

return receipt requested, on or before the date of filing the

request for issuance of compulsory process or the request for

discovery;

(vi) 1. In accordance with a subpoena for medical records on

specific recipients:

A. To health professional licensing and disciplinary boards

for the sole purpose of an investigation regarding licensure,

certification, or discipline of a health professional or the

improper practice of a health profession; and

B. To grand juries, prosecution agencies, and law enforcement

agencies under the supervision of prosecution agencies for the sole

purposes of investigation and prosecution of a provider for theft

and fraud, related offenses, obstruction of justice, perjury,

unlawful distribution of controlled substances, and of any criminal

assault, neglect, patient abuse or sexual offense committed by the

provider against a recipient, provided that the prosecution or law

enforcement agency shall:

i. Have written procedures which shall be developed in

consultation with the director to maintain the medical records in

a secure manner so as to protect the confidentiality of the

records; and

ii. In a criminal proceeding against a provider, to the

maximum extent possible, remove and protect recipient identifying

information from the medical records used in the proceeding;

2. If a recipient believes that a medical record has been

inappropriately obtained, maintained, or disclosed under the

provisions of this subparagraph, the recipient may petition the

State prosecutor for an investigation of the allegation; and

3. Except in a proceeding relating to payment for the health

care of a recipient, the medical record of a recipient and any

information obtained as a result of a disclosure under this

subparagraph is disclosable, notwithstanding any privilege in law,

but may not be used in any proceeding against the recipient; or

(vii) In the event of the death of a recipient, to the office

of the medical examiner as authorized under s 5-309 or s 10-714 of

this article.
SPg0275
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(2) A written request for disclosure or written confirmation

of an oral request in an emergency that justifies the need for
disclosure shall be inserted in the medical record of the

recipient.

(3) Documentation of the disclosure shall be inserted in the

medical record of the recipient.

(4) This subsection may not preclude a health care provider,

a recipient, or person in interest from asserting in a motion to

quash or a motion for a protective order any constitutional right

or other legal authority in opposition to disclosure.

(1990, ch. 480, s 2; 1993, ch. 83.)

NOTES, REFERENCES, AND ANNOTATIONS

Effect of Amendments. -- The 1993 amendment, effective Oct.

1, 1993, inserted "s 9-109.1 (d)" in the introductory language of

(h) (1) (iv) and (v) ; and substituted "s 5-309 or s 10-714" for

"Title 5" in (h) (1) (vii).

Code, Health General, s 4-307

MD HEALTH GEN s 4-307

END OF DOCUMENT
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AUTHORIZED FOR EDUCATIONAL USE ONLY

Code, Health-General, s 4-308

ANNOTATED CODE OF MARYLAND

HEALTH-GENERAL.

TITLE 4. STATISTICS AND RECORDS.

Subtitle 3. Confidentiality of Medical Records.

Copyright (c) 1957-1993 by The Michie Company. All rights reserved.

Current through 1993 Regular Session Ch. 642

s 4-308 Liability for good faith actions.

A health care provider, who in good faith discloses or does

not disclose a medical record, is not liable in any cause of action

arising from the disclosure or nondisclosure of the medical record.

(1990, ch. 480, s 2.)

Code, Health General, s 4-308

MD HEALTH GEN s 4-308

END OF DOCUMENT
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AUTHORIZED FOR EDUCATIONAL USE ONLY

Code, Health-General, s 4-309

ANNOTATED CODE OF MARYLAND

HEALTH-GENERAL.

TITLE 4. STATISTICS AND RECORDS.

Subtitle 3. Confidentiality of Medical Records.

Copyright (c) 1957-1993 by The Michie Company. All rights reserved

Current through 1993 Regular Session Ch. 642

s 4-309 Refusal to disclose records; violations of subtitle;
penalties.

(a) Refusal to disclose records. -- If a health care provider

knowingly refuses to disclose a medical record within a reasonable

time after a person in interest requests the disclosure, the health

care provider is liable for actual damages.

(b) Violations of subtitle. -- A health care provider or any

other person is in violation of this subtitle if the health care

provider or any other person:

(1) Requests or obtains a medical record under false pretenses

or through deception; or

(2) Discloses a medical record in violation of this subtitle.

(c) Criminal penalties. -- A health care provider or any other

person who knowingly and willfully violates any provision of this

subtitle is guilty of a misdemeanor and on conviction is subject

to a fine not exceeding $1,000 for the first offense and not

exceeding $5,000 for each subsequent conviction for a violation of

any provision of this subtitle.

(d) Civil penalties. -- A health care provider or any other

person who knowingly violates any provision of this subtitle is

liable for actual damages.

(1990, ch. 480, s 2.)

NOTES, REFERENCES, AND ANNOTATIONS

Cross References. -- See Editor's note to s 4-301 of this

article.

Code, Health General, s 4-309

MD HEALTH GEN s 4-309

END OF DOCUMENT

SPg0278

I
I
I
I
II
I
II

I

I
I
I
I
I

I
I
I
II

I



I

I
I
I

I
I
I
I
I

I
I

I
1

I
I

I
i

AUTHORIZED FOR EDUCATIONAL USE ONLY

O.R.S. s 192.525

OREGON REVISED STATUTES

TITLE 19 MISCELLANEOUS MATTERS RELATED TO GOVERNMENT AND PUBLIC AFFAIRS

CHAPTER 192. PUBLIC AND PRIVATE RECORDS; PUBLIC REPORTS AND MEETINGS
MEDICAL RECORDS

COPR. (c) 1992 by STATE OF OREGON Legislative Counsel Committee

Current through Ch. 973 of the 66th Legislative Assembly

(1991)

192.525. State policy concerning medical records.

The Legislative Assembly declares that it.is the policy of the

State of Oregon to protect both the right of an individual to have

the medical history of the individual protected from disclosure to

persons other than the health care provider and insurer of the

individual who needs such information, and the right of an

individual to review the medical records of that individual. It is

recognized that both rights may be limited, but only to benefit the

patient. These rights of confidentiality and full access must be

protected by private and public institutions providing health care

services and by private practitioners of the healing arts. The

State of Oregon commits itself to fulfilling the objectives of this

public policy for public providers of health care. Private

practitioners of the healing arts and private institutions

providing health care services are encouraged to adopt voluntary

guidelines that will grant health care recipients access to their

own medical records while preserving those records from unnecessary

disclosure.

(1977 c.812 s 1)

NOTES, REFERENCES, AND ANNOTATIONS

192.525

NOTES OF DECISIONS

Defendant hospital's duty of confidentiality did not extend

beyond patient to patient's family where facts disclosed did not

concern family and did not arise out of any family involvement in

patient's treatment. Doe v. Portland Health Centers, Inc., 99 Or

App 423, 782 P2d 446 (1989)

O. R. S. s 192.525

OR ST s 192.525

END OF DOCUMENT
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AUTHORIZED FOR EDUCATIONAL USE ONLY

O.R.S. s 192.530

OREGON REVISED STATUTES

TITLE 19 MISCELLANEOUS MATTERS RELATED TO GOVERNMENT AND PUBLIC AFFAIRS

CHAPTER 192. PUBLIC AND PRIVATE RECORDS; PUBLIC REPORTS AND MEETINGS

MEDICAL RECORDS

COPR. (c) 1992 by STATE OF OREGON Legislative Counsel Committee

Current through Ch. 973 of the 66th Legislative Assembly
(1991)

192.530. Health Division to develop guidelines for access to

medical records.

The Health Division of the Department of Human Resources and

those boards licensing the healing arts that have been established

in the division shall assist private health care providers in this

state to develop guidelines necessary to fulfill this state's

policy of facilitating a patient's access to medical records

referring to the patient and limiting disclosure, without the

patient's consent, to persons other than the health care provider

and insurer of the patient who needs such information. Such

guidelines shall be reported to the Sixtieth Legislative Assembly.

(1977 c.812 s 2)

O. R. S. s 192.530

OR ST s 192.530

END OF DOCUMENT
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AUTHORIZED FOR EDUCATIONAL USE ONLY

Code, Ch. 16, Art. 3C, Refs & Annos

WEST VIRGINIA CODE 1966

CHAPTER 16. PUBLIC HEALTH.

ARTICLE 3C. AIDS-RELATED MEDICAL TESTING AND RECORDS CONFIDENTIALITY ACT.

Copyright (c) 1966-1993 by The Michie Company. All rights reserved.

NOTES, REFERENCES, AND ANNOTATIONS

Editor's notes. -- For redesignation of department of health

as division of health, within the department of health and human

resources, see s 5F-2-1.

I
1

I

I
I
I

W. Va. Law Review. -- For article, "Mandatory HIV Testing of

Rape Defendants: Constitutional Rights Are Sacrificed in a Vain

Attempt to Assist the Victim," see 94 W. Va. L. Rev. 179 (1991).

Code, Ch. 16, Art. 3C, Refs & Annos

WV ST Ch. 16, Art. 3C, Refs & Annos

END OF DOCUMENT
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Code, s 16-3C-1

WEST VIRGINIA CODE 1966

CHAPTER 16. PUBLIC HEALTH.

ARTICLE 3C. AIDS-RELATED MEDICAL TESTING AND RECORDS CONFIDENTIALITY ACT.

Copyright (c) 1966-1993 by The Michie Company. All rights reserved

Current through Ch. 10 of the Extraordinary Session 71st

Legislature (1993)

s 16-3C-1 Definitions.

When used in this article:

(a) "AIDS" means acquired immunodeficiency syndrome.

(b) "ARC" means AIDS-related complex.

(c) "Bureau" means the bureau of public health.

(d) "Commissioner" means the commissioner of the bureau of

public health.

(e) "Department" means the state department of health and

human resources.

(f) "Funeral director" shall have the same meaning ascribed

to such term in section four [s 30-6-4), article six, chapter

thirty of this code.

(g) "Convicted" includes pleas of guilty and pleas of nolo

contendere accepted by the court having jurisdiction of the

criminal prosecution, a finding of guilty following a jury trial

or a trial to a court, and an adjudicated juvenile offender as

defined in section three [s 49-5B-3], article five-b, chapter

forty-nine of this code.

(h) "Funeral establishment" shall have the same meaning

ascribed to such term in section four, article six, chapter thirty

of this code.

(i) "HIV" means the human immunodeficiency virus identified

as the causative agent of AIDS.

(j) "HIV-related test" means a test for the HIV antibody or

antigen or any future valid test approved by the bureau, - the

federal drug administration or the centers for disease control.

(k) "Health facility" means a hospital, nursing home, clinic,

blood bank, blood center, sperm bank, laboratory or other health

care institution.

(1 ) "Health care provider" means any physician, dentist,

nurse, paramedic, psychologist or other person providing medical,

dental, nursing, psychological or other health care services of any

kind.

(m) "Infant" means a person under six years of age.

(n) "Patient" means the person receiving the HIV-related

testing.

(o) "Person" includes any natural person, partnership,

association, joint venture, trust, public or private corporation

or health facility.

(p) "Release of test results" means a written authorization
SPg0282
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for disclosure of HIV-related test results that is signed, dated

and specifies to whom disclosure is authorized and the time period

the release is to be effective.

(q) "Victim" means the person or persons to whom transmission

of bodily fluids from the perpetrator of the crimes of sexual

abuse, sexual assault, incest or sexual molestation occurred or was

likely to have occurred in the commission of such crimes.

(1988, 3rd Ex. Sess., c. 1; 1993, c. 60.)

NOTES, REFERENCES, AND ANNOTATIONS

Effect of amendment of 1993. -- The amendment added present

(c), (d), ( g), (m), ( n), (q); redesignated as present ( a) and (b)

former ( b) and ( c); as present (e) former ( a); as present (f)

former ( d); as present (h) to (1) former (e) to (.i); as present (o)

and (p) former ( j) and (k); added "and human resources" in present

(e); substituted "bureau," for "department," in present (j); and

made minor stylistic changes.

Code, s 16-3C-1

WV ST s 16-3C-1

END OF DOCUMENT
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Code, s 16-3C-2

WEST VIRGINIA CODE 1966

CHAPTER 16. PUBLIC HEALTH.
ARTICLE 3C. AIDS-RELATED MEDICAL TESTING AND RECORDS CONFIDENTII\LITY ACT.

Copyright (c) 1966-1993 by The Michie Company. All rights reserved.
Current through Ch. 10 of the Extraordinary Session 71st

Legislature (1993)

s 16-3C-2 Testing.

(a) HIV-related testing may be requested by a physician,
dentist or the commissioner for any of the following:

(1) When there is cause to believe that the test could be
positive;

(2) When there is cause to believe that the test could provide

information important in the care of the patient; or

( 3) When any person voluntarily consents to the test.
(b) The requesting physician, dentist or the commissioner

shall provide the patient with written information in the form of

a booklet or pamphlet prepared or approved by the bureau or, in the

case of persons who are unable to read, shall either show a video

or film prepared or approved by the bureau to the patient, or read

or cause to be read to the patient the information prepared or

approved by the bureau which contains the following information:
(1) An explanation of the test, including its purpose,

potential uses, limitations, the meaning of its results and any

special relevance to pregnancy and prenatal care;

(2) An explanation of the procedures to be followed;
(3) An explanation that the test is voluntary and may be

obtained anonymously;

(4) An explanation that the consent for the test may be
withdrawn at any time prior to drawing the sample for the test and
that such withdrawal of consent may be given orally if the consent
was given orally, or shall be in writing if the consent was given
in writing;

(5) An explanation of the nature and current knowledge of

asymptomatic HIV infection, ARC and AIDS and the relationship

between the test result and those diseases; and

(6) Information about behaviors known to pose risks for
transmission of HIV infection.

(c) A person seeking an HIV-related test who wishes to remain

anonymous has the right to do so, and to provide written, informed

consent through use of a coded system with no linking or individual

identity to the test requests or results. A health care provider

who does not provide HIV-related tests on an anonymous basis shall

refer such a person to a test site which,does provide anonymous

testing, or to any local or county health department which shall

provide for performance of an HIV-related test and counseling.

(d) At the time of learning of any test result, the patient
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shall be provided with counseling or referral for counseling for
coping with the emotional consequences of learning any test result.
This may be done by brochure or personally, or both.

(e) No consent for testing is required and the provisions of
subsection (b) of.this section do not apply for:

(1) A health care provider or health facility performing an

HIV-related test on the donor or recipient when the health care

provider or health facility procures, processes, distributes or

uses a human body part (including tissue and blood or blood

products) donated for a purpose specified under the uniform

anatomical gift act, or for transplant recipients, or semen

provided for the purpose of artificial insemination and such test

is necessary to assure medical acceptability of a recipient or such

gift or semen for the purposes intended;

(2) The performance of an HIV-related test in documented bona

fide medical emergencies when the subject of the test is unable to

grant or withhold consent, and the test results are necessary for

medical diagnostic purposes to provide appropriate emergency care

or treatment, except that post-test counseling or referral for

counseling shall nonetheless be required. Necessary treatment may

not be withheld pending HIV test results; or

(3) The performance of an HIV-related test for the purpose of

research if the testing is performed in a manner by which the

identity of the test subject is not known and may not be retrieved

by the researcher.

(f) Mandated testing:

(1) The performance of any HIV-related testing that is or

becomes mandatory shall not require consent of the subject but will

include counseling.

(2) The court having jurisdiction of the criminal prosecution

shall order that an HIV-related test be performed on any persons

convicted of any of the following crimes or offenses:

(i) Prostitution; or

(ii) Sexual abuse, sexual assault, incest or sexual

molestation.

(3) -HIV-related tests performed on persons convicted of

prostitution, sexual abuse, sexual assault, incest or sexual

molestation shall be confidentially administered by a designee of

the bureau or the local,or county health department having proper

jurisdiction. The commissioner may designate health care providers

in regional jail facilities to administer HIV-related tests on such

convicted persons if he or she deems it necessary and expedient.

(4) When the director of the department knows or has reason

to believe, because of medical or epidemiological information, that

a person, including, but not limited to, a person such as an IV

drug abuser, or a person who may have a sexually transmitted

disease, or a person who has sexually molested, abused or assaulted

another, has HIV infection and is or may be a danger to the public

health, he may issue an order to:

(i) Require a person to be examined and tested to determine

whether the person has HIV infection;

(ii) Require a person with HIV infection to report to a

qualified physician or health worker for counseling; and

SPg0285
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(iii) Direct a person with HIV infection to cease and desist
from specified conduct which endangers the health of others.

(5) A person convicted of such offenses shall be required to

undergo HIV- related testing and counseling immediately upon
conviction and the court having jurisdiction of the criminal

prosecution shall not release such convicted person from custody

and shall revoke any order admitting the defendant to bail until

HIV-related testing and counseling have been performed. The

HIV-related test result obtained from the convicted person is to

be transmitted to the court and, after the convicted person is
sentenced, made part of the court record. If the convicted person

is placed in the custody of the division of corrections, the court

shall transmit a copy of the convicted person's HIV- related test

results to the division of corrections. The HIV-related test

results shall be closed and confidential and disclosed by the court

and the bureau only in accordance with the provisions of section

three [s 16-3C-3] of this article.

(6) A person charged with prostitution, sexual abuse, sexual

assault, incest or sexual molestation shall be informed upon

initial court appearance by the judge or magistrate responsible for

setting the person's condition of release pending trial of the

availability of voluntary HIV-related testing and counseling

conducted by the bureau.

(7) The prosecuting attorney shall inform the victim, or

parent or guardian of the victim, at the earliest stage of the

proceedings of the availability of voluntary HIV-related testing

and counseling conducted by the bureau and that his or her best

health interest would be served by submitting to HIV-related

testing and counseling. HIV-related testing for the victim shall

be administered at his or her request on a confidential basis and

shall be administered in accordance with the centers for disease

control guidelines of the United States public health service in

effect at the time of such request. The victim who obtains an

HIV-related test shall be provided with pre- and post-test

counseling regarding the nature, reliability and significance of

the HIV-related test and the confidential nature of the test.

HIV-related testing and counseling conducted pursuant to this

subsection shall be performed by the designee of the commissioner

of the bureau or by any local or county health department having

proper jurisdiction.

(8) If a person receives counseling or is tested under this
subsection and is found to be HIV infected, the person shall be
referred by the health care provider performing the counseling or
testing for appropriate medical care and support services. The
local or county health departments or any other agency providing
counseling or testing under this subsection shall not be
financially responsible for medical care and support services
received by a person as a result of a referral -made under this
subsection.

(9) The commissioner of the bureau or his or her designees may
require an HIV test for the protection of a person who was possibly
exposed to HIV infected blood or other body fluids as a result of
receiving or rendering emergency medical aid or who possibly
received such exposure as a funeral director. Results of such a
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test of the person causing exposure may be used by the requesting

physician for the purpose of determining appropriate therapy,
counseling and psychological support for the person rendering

emergency medical aid including good samaritans, as well as for the

patient, or individual receiving the emergency medical aid.

(10) If an HIV-related test required on persons convicted of
prostitution, sexual abuse, sexual assault, incest or sexual

molestation results in a negative reaction, upon motion of the

state, the court having jurisdiction over the criminal prosecution

may require the subject of the test to submit to further

HIV-related tests performed under the direction of the bureau in

accordance with the centers for disease control guidelines of the

United States public health service in effect at the time of the

motion of the state.

(11) The costs of mandated testing and counseling provided

under this subsection and pre- and post-conviction HIV-related

testing and counseling provided the victim under the direction of

the bureau pursuant to this subsection shall be paid by the bureau.

(12) The court having jurisdiction of the criminal prosecution

shall order a person convicted of prostitution, sexual abuse,

sexual assault, incest or sexual molestation to pay restitution to

the state for the costs of any HIV- related testing and counseling

provided the convicted person and the victim, unless the court has

determined such convicted person to be indigent.

(13) Any funds recovered by the state as a result of an award

of restitution under this subsection shall be paid into the state

treasury to the credit of a special revenue fund to be known as the

"HIV testing fund" which is hereby created. The moneys so credited

to such fund may be used solely by the bureau for the purposes of

facilitating the performance of HIV-related testing and counseling

under the provisions of this article.

(g) Premarital screening:
(1) Every person who is empowered to issue a marriage license

shall, at the time of issuance thereof, distribute to the
applicants for the license, information concerning acquired
immunodeficiency syndrome (AIDS) and inform them of the
availability of HIV-related testing and counseling. The
informational brochures shall be furnished by the bureau.

(2) A notation that each applicant has received the AIDS

informational brochure shall be placed on file with the marriage

license,on forms provided by the bureau.

(h) The commissioner of the bureau may obtain and test
specimens for AIDS or HIV infection for research or epidemiological
purposes without consent of the person from whom the specimen is
obtained if all personal identifying information is removed from
the specimen prior to testing.

(i) Nothing in this section is applicable to any insurer

regulated under chapter thirty-three ( s 33-1-1 et seq.] of this
code: Provided, That the commissioner of insurance shall develop
standards regarding consent for use by insurers which test for the

presence of the HIV antibody.
(j) Whenever consent of the subject to the performance of

HIV-related testing is required under this article, any such
consent obtained, whether orally or in writing, shall be deemed to
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(1988, 3rd Ex. Sess., c. 1; 1993, c. 60.)

NOTES, REFERENCES, AND ANNOTATIONS

Effect of amendment of 1993. -- The amendment substituted

"commissioner" for "director" and "bureau" for "department,"

throughout; in (b), added "written" before "information," and

substituted "pamphlet" for "printed information;" rewrote (f)(3);

added (f)(5) to (f)(13); redesignated as present (g) to (j) former

(h) to (k); and made minor stylistic changes.

Mandatory testing. -- Subdivision (f)(2) contemplates that

county and municipal health officers perform the compulsory HIV

tests on persons convicted of the sex-related offenses of

prostitution, sexual abuse, sexual assault, incest or molestation.

Such testing should take place prior to the defendant being

released from the custody of local authorities to serve his or her

sentence in a regional jail facility. Op. Att'y Gen., February 25,

1992, No. 20, Vol. 64.

Subdivision (f)(2) should be construed in connection with ss

16-2-1, 16-2A-3, 16-2A-5, 16-3C-8 and 16-4-5, and be interpreted

as requiring that the county and municipal health officers perform

the mandatory HIV tests on persons convicted of sex-related

offenses. Op. Att'y Gen., February 25, 1992, No. 20, Vol. 64.

Code, s 16-3C-2

WV ST s 16-3C-2

END OF DOCUMENT
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Code, s 16-3C-3

WEST VIRGINIA CODE 1966

CHAPTER 16. PUBLIC HEALTH.

ARTICLE 3C. AIDS-RELATED MEDICAL TESTING AND RECORDS CONFIDENTIA.LITY ACT.

Copyright ( c) 1966-1993 by The Michie Company. All rights reserved.

Current through Ch. 10 of the Extraordinary Session 71st

Legislature (1993)

s 16-3C-3 Confidentiality of records; permitted disclosure; no

duty to notify.

(a) No person may disclose or be compelled to disclose the

identity of any person upon whom an HIV-related test is performed,

or the results of such a test in a manner which permits

identification of the subject of the test, except to the following

persons:

(1) The subject of the test;

(2) The victim of the crimes of sexual abuse, sexual assault,

incest or sexual molestation at the request of the victim or the

victim's legal guardian, or of the parent or legal guardian of the

victim if the victim is an infant where disclosure of the

HIV-related test results of the convicted sex offender are

requested;

(3) Any person who secures a specific release of test results

executed by the subject of the test;

(4) A funeral director or an authorized agent or employee of

a health facility or health care provider if the funeral

establishment, health facility or health care provider itself is

authorized to obtain the test results, the agent or employee

provides patient care or handles or processes specimens of body

fluids or tissues and the agent or employee has a need to know such

information: Provided, That such funeral director, agent or

employee shall maintain the confidentiality of such information;

(5) Licensed medical personnel or appropriate health care
personnel providing care to the subject of the test, when knowledge
of the test results is necessary or useful to provide appropriate
care or treatment, in an appropriate manner: Provided, That such
personnel shall maintain the confidentiality of such test results.
The entry on a patient's chart of an HIV-related illness by the
attending or other treating physician or other health care provider
shall not constitute a breach of confidentiality requirements
imposed by this article;

(6) The bureau or the centers for disease control of the
United States public health service in accordance with reporting
requirements for a diagnosed case of AIDS, or a related condition;

(7) A health facility or health care provider which procures,

processes, distributes or uses: ( A) A human body part from a

deceased person with respect to medical information regarding that

person; ( B) semen provided prior to the effective date of this

SPg0289



article for the purpose of artificial insemination; (C) blood or

blood products for transfusion or injection; or (D) human body

parts for transplant with respect to medical information regarding

the donor or recipient;

. (8) Health facility staff committees or accreditation or

oversight review organizations which are. conducting program

monitoring, program evaluation or service reviews so long as any

identity remains anonymous; and

(9) A person allowed access to said record by a court order

which is issued in compliance with the following provisions:

(i) No court of this state may issue such order unless the

court finds that the person seeking the test results has
demonstrated a compelling need for the test results which cannot

be accommodated by other means. In assessing compelling need, the

court shall weigh the need for disclosure against the privacy

interest of the test subject and the public interest;

(ii) Pleadings pertaining to disclosure of test results shall

substitute a pseudonym for the true name of the test subject of the

test. The disclosure to the parties of the test subject's true name

shall be communicated confidentially in documents not filed with

the court;

(iii) Before granting any such order, the court shall, if

possible, provide the individual whose test result is in question

with notice and a reasonable opportunity to participate in the

proceedings if he or she is not already a party;

(iv) Court proceedings as to disclosure of test results shall

be conducted in camera unless the subject of the test agrees to a

hearing in open court or unless the court determines that the

public hearing is necessary to the public interest and the proper

administration of justice; and

(v) Upon the issuance of an order to disclose test results,

the court shall impose appropriate safeguards against unauthorized

disclosure, which shall specify the person who may have access to

the information, the purposes for which the information may be used

and appropriate prohibitions on future disclosure.

(b) No person to whom the results of an HIV-related test have

been disclosed pursuant to subsection ( a) of this section may

disclose the test results to another person except as authorized

by said subsection.

(c) Whenever disclosure is made pursuant to this section,

except when such disclosure is made to persons in accordance with

subdivisions (1) and (6), subsection (a) of this section, it shall

be accompanied by a statement in writing which includes the

following or substantially similar language: "This information has

been disclosed to you from records whose confidentiality is

protected by state law. State law prohibits you from making any

further disclosure of the information without the specific written

consent of the person to whom it pertains, or as otherwise

permitted by law. A general authorization for the release of

medical or other information is NOT sufficient for this purpose."

(d) Notwithstanding the provisions set forth in subsections

(a) through ( c) of this section, the use of HIV test results to
inform individuals named or identified as sex partners or contacts
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or persons who have shared needles that they may be at risk of

having acquired the HIV infection as a result of possible exchange

of body fluids, is permitted. The name or identity of the person

whose HIV test result was positive is to remain confidential.

Contacts or identified partners may be tested anonymously at the

state bureau of public health's designated test sites, or at their

own expense by a health care provider or an approved laboratory of

their choice. A cause of action will not arise against the bureau,
a physician or other health care provider from any such
notification.

(e) There is no duty on the part of the physician or health

care provider to notify the spouse or other sexual partner of, or

persons who have shared needles with, an infected individual of

their HIV infection and a cause of action will not arise from any

failure to make such notification. However, if contact is not made,

the bureau will be so notified.

(1988, 3rd Ex. Sess., c. 1; 1993, c. 60.)

NOTES, REFERENCES, AND ANNOTATIONS

Effect of amendment of 1993. -- The amendment substituted
"bureau" for "department," throughout; added (a)(2) and
redesignated as present ( a) (3) to ( a)(9), former ( a) (2) to ( a)(8);
substituted "(1) and (6)" for "(1), (3), ( 4), (5), ( 6) and (7),"
in (c) ; added "public" in the third sentence of (d); and made minor
stylistic changes.

Editor's notes. -- Concerning the reference in (a)(7) to "the

effective date of this article," Acts 1988, 3rd Ex. Sess., c. 1,

which enacted this article, took effect September 1, 1988.

Award of damages for failure to disclose. -- Damages for

emotional distress may be recovered by a plaintiff against a

hospital based upon the plaintiff's fear of contracting acquired

immune deficiency syndrome (AIDS) if: the plaintiff is not an

employee of the hospital but has a duty to assist hospital

personnel in dealing with a patient infected with AIDS; the

plaintiff's fear is reasonable; the AIDS-infected patient
physically injures the plaintiff and such physical injury causes

the plaintiff to be exposed to AIDS; and the hospital has failed

to follow a regulation which requires it to warn the plaintiff of

the fact that the patient has AIDS despite the elapse of sufficient

time to warn. Johnson v. West Virginia Univ. Hosps., 413 S.E.2d

889, 6 A.L.R.5th 1069 (W. Va. 1991).

Code, s 16-3C-3

WV ST s 16-3C-3

END OF DOCUMENT

SPg0291



AUTHORIZED FOR EDUCATIONAL USE ONLY

Code, s 16-3C-4

WEST VIRGINIA CODE 1966

CHAPTER 16. PUBLIC HEALTH.

ARTICLE 3C. AIDS-RELATED MEDICAL TESTING AND RECORDS CONFIDENTIALITY ACT

Copyright (c) 1966-1993 by The Michie Company. All rights reserved.

Current through Ch. 10 of the Extraordinary Session 71st

Legislature (1993)

s 16-3C-4 Substituted consent.

(a) If the person whose consent is necessary under this

article for HIV- related testing or the authorization of the

release of test results is unable to give such consent or

authorization because of mental incapacity or incompetency, the

consent or authorization shall be obtained from another person in

the following order of preference:

(1) A person holding a durable power of attorney for health

care decisions;

(2) The person's duly appointed legal guardian;

(3) The person's next-of-kin in the following order of

preference: spouse, parent, adult child, sibling, uncle or aunt,

and grandparent.

(b) The person's inability to consent shall not be permitted

to result in prolonged delay or denial of necessary medical

treatment.

(c) The information required to be provided to the patient

pursuant to subsections (b) and (d), section two [s 16-3C-2(b) and

(d)) of this article, shall be provided to the person giving

substituted consent hereunder.

(1988, 3rd Ex. Sess., c. 1.)

Code, s 16-3C-4

WV ST s 16-3C-4

END OF DOCUMENT
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Code, s 16-3C-5

WEST VIRGINIA CODE 1966

CHAPTER 16. PUBLIC HEALTH.

ARTICLE 3C. AIDS-RELATED MEDICAL TESTING AND RECORDS CONFIDENTIALITY ACT.

Copyright (c) 1966-1993 by The Michie Company. All rights reserved.

Current through Ch. 10 of the Extraordinary Session 71st

Legislature (1993)

s 16-3C-5 Remedies and penalties.

(a) Any person aggrieved by a violation of this article has

right of action in the circuit court and may recover for the

violation:

(1) Against any person who recklessly violates a provision of

this article, liquidated damages of one thousand dollars or actual

damages, whichever is greater; or

(2) Against any person who intentionally or maliciously

violated a provision of this article, liquidated damages of ten

thousand dollars or actual damages, whichever is greater; and

(3) Reasonable attorney fees; and
(4) Such other relief, including an injunction, as the court

may consider appropriate.

(b) Any action under this article is barred unless the action
is commenced within five years after the violation occurs.

(c) Nothing in this article limits the rights of the subject

of an HIV- related test to recover damages or other relief under

any other applicable law.

(d) Nothing in this article may be construed to impose civil

liability for disclosure of an HIV-related test result in

accordance with any reporting guidelines or requirements of the

department or the centers for disease control of the United States

public health service.

(1988, 3rd Ex. Sess., c. 1.)

Code, s 16-3C-5

WV ST s 16-3C-5

END OF DOCUMENT
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Code, s 16-3C-6

WEST VIRGINIA CODE 1966

CHAPTER 16 PUBLIC HEALTH

1

I
ARTICLE 3C. AIDS-RELATED MEDICAL TESTING AND RECORDS CONFIDENTIALITY ACT.

Copyright (c) 1966-1993 by The Michie Company. All rights reserved.

Current through Ch. 10 of the Extraordinary Session 71st

Legislature (1993)

s 16-3C-6 Prohibiting certain acts; HIV tests results.

(a) A positive HIV test report, or the diagnosis of AIDS

related complex (ARC), or the diagnosis of the AIDS syndrome or

disease, may not constitute a basis uponwhich to deny the

individual so diagnosed, access to quality health care: Provided,

That this subsection does not apply to insurance.

(b) No student of any school or institution of higher

learning, public or private, may be excluded from attending the

school or institution of higher learning, or from participating in

school sponsored activities, on the basis of a positive HIV test,

or a diagnosis of ARC, or AIDS syndrome or disease. Exclusion from

attendance or participation, as described above, shall be

determined on a case by case basis, in consultation with the

individual's parents, medical care provider, health authorities,

school or institution administrators or medical advisors, in

accordance with policies and guidelines which may have been

established by the entities. Exclusion may only be based on the

student representing an unacceptable risk as agreed to by the

department for the transmission of the HIV to others because of the

stage or nature of the illness.

(1988, 3rd Ex. Sess., c. 1.)

Code, s 16-3C-6

WV ST s 16-3C-6
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Code, s 16-3C-7

WEST VIRGINIA CODE 1966

CHAPTER 16. PUBLIC HEALTH.

ARTICLE 3C. AIDS-RELATED MEDICAL TESTING AND RECORDS CONFIDENTIALITY ACT.

Copyright (c) 1966-1993 by The Michie Company. All rights reserved.

Current through Ch. 10 of the Extraordinary Session 71st

Legislature (1993)

s 16-3C-7 Department of corrections to conduct AIDS related study.

The commissioner of the department of corrections is
authorized and directed to conduct a study at penal institutions

(including jails administered by counties and municipalities) to

determine whether it would be prudent and reasonable to offer or

require of each inmate at such institutions testing, educational

classes or counseling related to AIDS and HIV infections. This

shall be done in consultation with the department of health. The

commissioner shall complete the study and present the findings and

recommendations in a report to be filed with the director of the

department of health, the President of the Senate and the Speaker

of the House of Delegates within six months of the effective date

of this article [Sept. 1, 1988].

(1988, 3rd Ex. Sess., c. 1.)

Code, s 16-3C-7

WV ST s 16-3C-7

END OF DOCUMENT
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WEST VIRGINIA CODE 1966

CHAPTER 16. PUBLIC HEALTH.
ARTICLE 3C. AIDS-RELATED MEDICAL TESTING AND RECORDS CONFIDENTIAI,ITY ACT.,1

Copyright (c) 1966-1993 by The Michie Company. All rights reserved.

Current through Ch. 10 of the Extraordinary Session 71st
Legislature (1993)

s 16-3C-8 Administrative implementation.

(a) The commissioner of the bureau shall immediately implement

and enforce the provisions of this article, and shall adopt rules

to the extent necessary for further implementation of the article.

The rules proposed by the bureau pursuant to this article may

include procedures for taking appropriate action with regard to

health care facilities or health care providers which violate this

article or the, rules promulgated hereunder. The provisions of the

state administrative procedures act apply to all administrative

rules and procedures of the bureau pursuant to this article, except

that in case of conflict between the state administrative

procedures act and this article, the provisions of this article

shall control.

(b) The bureau shall promulgate rules to assure adequate

quality control for all laboratories conducting HIV tests and to

provide for a reporting and monitoring system for reporting to the

bureau all positive HIV tests results.

(1988, 3rd Ex. Sess., c. 1; 1993, c. 60.)

NOTES, REFERENCES, AND ANNOTATIONS

Effect of amendment of 1993. -- The amendment substituted

"bureau" for "department," throughout, and "commissioner" for

"director" in the first sentence of (a).

Construction. -- Section 16-3C-2(f)(2) should be construed in

connection with this section and ss 16-2-1, 16-2A-3, 16-2A-5 and

16-4-5, and be interpreted as requiring that the county and

municipal health officers perform the mandatory HIV tests on

persons convicted of sex-related offenses. Op. Att'y Gen., February

25, 1992, No. 20, Vol. 64.

Code, s 16-3C-8

WV ST s 16-3C-8
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Code, s 16-3C-9

WEST VIRGINIA CODE 1966

CHAPTER 16. PUBLIC HEALTH.

ARTICLE 3C. AIDS-RELATED MEDICAL TESTING AND RECORDS CONFIDENTIALITY ACT.

Copyright (c) 1966-1993 by The Michie Company. All rights reserved.

Current through Ch. 10 of the Extraordinary Session 71st

Legislature (1993)

s 16-3C-9 Individual banking of blood by health care providers for

elective surgery or medical procedures.

Any person may, in contemplation of elective surgery or other

elective medical procedures for which a blood transfusion may be

required, request the health care provider conducting such surgery

or medical procedure, or any private, public or nonprofit blood

bank, to make or cause to be made appropriate provisions to store

and bank that individual's blood for use during such surgery or

medical procedure. The health care provider or the private, public

or nonprofit blood bank shall, upon such request, store and bank

a person's blood and the health care provider shall use such blood

in the elective surgery or medical procedure to the extent such

blood is available.

(1988, 3rd Ex. Sess., c. 1.)

Code, s 16-3C-9

WV ST s 16-3C-9
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AUTHORIZED FOR EDUCATIONAL USE ONLY

West's Ann.Cal.Civ.Code s 56

WEST'S ANNOTATED CALIFORNIA CODES

CIVIL CODE

DIVISION 1. PERSONS

PART 2.6. CONFIDENTIALITY OF MEDICAL INFORMATION

CHAPTER 1. DEFINITIONS

COPR. (c) WEST 1993 No Claim to Orig. Govt. Works

Current through the 1991-1992 legislative sessions

s 56. Short title

This part may be cited as the Confidentiality of Medical

Information Act.

1982 Main Volume Credit(s)

(Added by Stats.1981, c. 782, s 2.)

HISTORICAL AND STATUTORY NOTES

1982 Main Volume Historical and Statutory Notes

s 1 of Stats.1981, c. 782, provides:

1

t

1

I

"The Legislature hereby finds and declares that persons

receiving health care services have a right to expect that the

confidentiality of individual identifiable medical information

derived by health service providers be reasonably preserved. It

is the intention of the Legislature in enacting this act, to

provide for the confidentiality of individually identifiable

medical information, while permitting certain reasonable and

limited uses of that information."

Former s 56, added by Stats.1979,, c. 773, p. 2645, s 1,

identical to present section, was repealed by Stats.1981, c. 782,

s 1.5.

Former s 56, enacted 1872, amended by Stats.1921, c. 233, p.

333, s 1; Stats.1929, c. 607, p. 1017, s 1; Stats.1945, c. 1145,

p. 2185, s 1; Stats.1967, c. 601, p. 1947, s 1, relating to the

required age for consenting to and consummating marriage, was

repealed by Stats.1969, c. 1608, p. 3313, s 3. For disposition of

subject matter, see Table preceding repealed ss 87 to 182 in Part

3, post.

Derivation: Former s 56, added by Stats.1979, c. 773, p.

2645, s 1.

CROSS REFERENCES

1993 Pocket Part Cross References

SPg0298



Professional photocopiers, see Business and Professions Code s

22450 et seq.

LAW REVIEW COMMENTARIES

1993 Pocket Part Law Review Commentaries

California's Insurance Information and Privacy Protection Act.

Brian David Cochren (March 1981) 4 Los Angeles Lawyer 14.

West's Ann. Cal. Civ. Code s 56

CA CIVIL s 56
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West's Ann.Cal.Civ.Code s 56.05

WEST'S ANNOTATED CALIFORNIA CODES

CIVIL CODE

DIVISION 1. PERSONS
PART 2.6. CONFIDENTIALITY OF MEDICAL INFORMATION

CHAPTER 1. DEFINITIONS

COPR. (c) WEST 1993 No Claim to Orig. Govt. Works

Current through the 1991-1992 legislative sessions

s 56.05. Definitions

For purposes of this part:
(a) "Authorization" means permission granted in accordance

with Section 56.11 or 56.21 for the disclosure of medical

information.

(b) "Medical information" means any individually identifiable
information in possession of or derived from a provider of health

care regarding a patient's medical history, mental or physical

condition, or treatment.

(c) "Patient" means any natural person, whether or not still

living, who received health care services from a provider of health

care and to whom medical information pertains.

(d) "Provider of health care" means any. person licensed or

certified pursuant to Division 2 (commencing with Section 500) of

the Business and Professions Code; any person licensed pursuant

to the Osteopathic Initiative Act or the Chiropractic Initiative

Act; any person certified pursuant to Division 2.5 (commencing

with Section 1797) of the Health and Safety Code; any clinic,

health dispensary, or health facility licensed pursuant to Division

2 (commencing with Section 1200) of the Health and Safety Code;

and any group practice prepayment health care service plan

regulated pursuant to the Knox- Keene Health Care Service Plan Act

of 1975, Chapter 2.2 (commencing with Section 1340) of Division 2

of the Health and Safety Code.

1982 Main Volume Credit(s)

1

I

(Amended by Stats.1984, c. 1391, s 3.)

HISTORICAL AND STATUTORY NOTES

1993 Pocket Part Historical and Statutory Notes

1984 Amendment. Substituted, in subd. ( d), "certified
pursuant to Division 2.5 (commencing with Section 1797)" for

"licensed pursuant to Chapter 2.5 (commencing with Section 1440)

of Division 2"; and, also in subd. (d), substituted "Knox-Keene

Health Care Service Plan Act of 1975" for "Knox-Keene Health Care

Service Plan Act".
SPg0300



1982 Main Volume Historical and Statutory Notes

Main Volume Text

s 56.05. Definitions

For purposes of this part:

(a) "Authorization" means permission granted in accordance

with Section 56.11 or 56.21 for the disclosure of medical

information.

(b) "Medical information" means any individually identifiable

information in possession of or derived from a provider of health

care regarding a patient's medical history, mental or physical

condition, or treatment.

(c) "Patient" means any natural person, whether or not still

living, who received health care services from a provider of health

care and to whom medical information pertains..

(d) "Provider of health care" means any person licensed or

certified pursuant to Division 2 (commencing with Section 500) of

the Business and Professions Code; any person licensed pursuant

to the Osteopathic Initiative Act or the Chiropractic Initiative

Act; any person licensed pursuant to Chapter 2.5 (commencing with

Section 1440) of Division 2 of the Health and Safety Code; any

clinic, health dispensary, or health facility licensed pursuant to

Division 2 (commencing with Section 1200) of the Health and Safety

Code; and any group practice prepayment health care service plan

regulated pursuant to the Knox- Keene Health Care Service Plan Act,

Chapter 2.2 (commencing with Section 1340) of Division 2 of the

Health and Safety Code.

(Added by Stats.1981, c. 782, s 2.)

Main Volume Historical and Statutory Notes

Former s 56.05, added by Stats.l979, c. 773, p. 2645, s 1,

setting forth definitions, was repealed by Stats.1981, c. 782, s

1.5.

Derivation: Former s 56.05, added by Stats.1979, c. 773, p.

2645, s 1.

LIBRARY REFERENCES

1982 Main Volume Library References

Words and Phrases (Perm.Ed.)

West's Ann. Cal. Civ. Code s 56.05

CA CIVIL s 56.05

END OF DOCUMENT
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AUTHORIZED FOR EDUCATIONAL USE ONLY

West's Ann.Cal.Civ.Code s 56.10

This document has been amended. Use UPDATE to retrieve the

amending document(s). See SCOPE for more information.

WEST'S ANNOTATED CALIFORNIA CODES

CIVIL CODE

DIVISION 1. PERSONS

PART 2.6. CONFIDENTIALITY OF MEDICAL INFORMATION

CHAPTER 2. DISCLOSURE OF MEDICAL INFORMATION BY PROVIDERS

COPR. (c) WEST 1993 No Claim to Orig. Govt. Works

Current through the 1991-1992 legislative sessions

s 56.10. Authorization; necessity; exceptions

(a) No provider of health care shall disclose medical

information regarding a patient of the provider without first

obtaining an authorization, except as provided in subdivision (b)

or (c).

(b) A provider -of health care shall disclose medical

information if the disclosure is compelled by any of the following:

(1) By a court pursuant to an order of that court.

(2) By a board, commission, or administrative agency for

purposes of adjudication pursuant to its lawful authority.

(3) By a party to a proceeding before a court or

administrative agency pursuant to a subpoena, subpoena duces tecum,

notice to appear served pursuant to Section 1987 of the Code of

Civil Procedure, or any provision authorizing discovery in a

proceeding before a court or administrative agency.

(4) By a board, commission, or administrative agency pursuant

to an investigative subpoena issued under Article 2 (commencing

with Section 11180) of Chapter 2 of Part 1 of Division 3 of Title

2 of the Government Code.

(5) By an arbitrator or arbitration panel, when arbitration

is lawfully requested by either party, pursuant to a subpoena duces

tecum issued under Section 1282.6 of the Code of Civil Procedure,

or any other provision authorizing discovery in a proceeding before

an arbitrator or arbitration panel.

(6) By a search warrant lawfully issued to a governmental law

enforcement agency.
(7) When otherwise specifically required by law.

(c) A provider of health care may disclose medical information

as follows:

(1) The information may be disclosed to providers of health

care or other health care professionals or facilities for purposes

of diagnosis or treatment of the patient. This includes, in an

emergency situation, the communication of patient information by

radio transmission between emergency medical personnel at the scene

of an emergency, or in an emergency medical transport vehicle, and

emergency medical personnel at a health facility licensed pursuant

to Chapter 2 (commencing with Section 1200) of Division 2 of the

SPg0302



Health and Safety Code.

(2) The information may be disclosed to an insurer, employer,

health care service plan, hospital service plan, employee benefit

plan, governmental authority, or any other person or entity

responsible for paying for health care services rendered to the

patient, to the extent necessary to allow responsibility for

payment to be determined and payment to be made. If (A) the
patient is, by reason of a comatose or other disabling medical

condition, unable to consent to the disclosure of medical
information and (B) no other arrangements have been made to pay for

the health care services being rendered to the patient, the

information may be disclosed to a governmental authority to the

extent necessary to determine the patient's eligibility for, and

to obtain, payment under a governmental program for health care

services provided to the patient. The information may also be

disclosed to another provider as necessary to assist the other

provider in obtaining payment for health care services rendered by

that provider to the patient.

(3) The information may be disclosed to any person or entity

that provides billing, claims management, medical data processing,

or other administrative services for providers or for any of the

persons or entities specified in paragraph (2). However, no

information so disclosed shall be further disclosed by the

recipient in any way which would be violative of this part.

(4) The information may be disclosed to organized committees

and agents of professional societies or of medical staffs of

licensed hospitals, or to licensed health care service plans, or

to professional standards review organizations, or to utilization

and quality control peer review organizations as established by

Congress in Public Law 97-248 in 1982, or to persons or
organizations insuring, responsible for, or defending professional

liability which a provider may incur, if the committees, agents,

plans, organizations, or persons are engaged in reviewing the

competence or qualifications of health care professionals or in

reviewing health care services with respect to medical necessity,

level of care, quality of care, or justification of charges.

(5) The information in the possession of any provider of

health care may be reviewed by any private or public body

responsible for licensing or accrediting the provider of health

care. However, no patient identifying medical information may be

removed from the premises except as expressly permitted or required

elsewhere by law.

(6) The information may be disclosed to the county coroner in

the course of an investigation by the coroner's office.
(7) The information may be disclosed to public agencies,

clinical investigators, health care research organizations, and

accredited public or private nonprofit educational or health care

institutions for bona fide research purposes. However, no

information so disclosed shall be further disclosed by the

recipient in any way which would permit identification of the

patient.

(8) A provider of health care that has created medical

information as a result of employment-related health care services

to an employee conducted at the specific prior written request and

SPg0303
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expense of the employer may disclose to the employee's employer

that part of the information which:

(A) Is relevant in a law suit, arbitration, grievance, or

other claim or challenge to which the employer and the employee are

parties and in which the patient has placed in issue his or her

medical history, mental or physical condition, or treatment,

provided it may only be used or disclosed in connection with that

proceeding.

(B) Describes functional limitations of the patient that may

entitle the patient to leave from work for medical reasons or limit

the patient's fitness to perform his or her present employment,

provided that no statement of medical cause is included in the

information disclosed.

(9) Unless the provider is notified in writing of an agreement

by the sponsor, insurer, or administrator to the contrary, the

information may be disclosed to a sponsor, insurer, or

administrator of a group or individual insured or uninsured plan

or policy which the patient seeks coverage by or benefits from, if

the information was created by the provider of health care as the

result of services conducted at the specific prior written request

and expense of the sponsor, insurer, or administrator for the

purpose of evaluating the application for coverage or benefits.

(10) The information may be disclosed to a group practice

prepayment health care service plan by providers which contract

with the plan and may be transferred among providers which contract

with the plan, for the purpose of administering the plan. Medical

information may not otherwise be disclosed by a health care service

plan except in accordance with the provisions of this part.

(11) Nothing in this part shall prevent the disclosure by a

provider of health care to an insurance institution, agent, or

support organization, subject to Article 6.6 (commencing with

Section 791) of Part 2 of Division 1 of the Insurance Code, of

medical information if the insurance institution, agent,'or support

organization has complied with all requirements for obtaining the

information pursuant to Article 6.6 (commencing with Section 791)

of Part 2 of Division 1 of the Insurance Code.

(12) The information relevant to the patient's condition and

care and treatment provided may be disclosed to a probate court

investigator engaged in determining the need for an initial

conservatorship or continuation of an existent conservatorship, if

the patient is unable to give informed consent, or to a probate

court investigator, probation officer, or domestic relations

investigator engaged in determining the need for an initial

guardianship or continuation of an existent guardianship.

(13) When the disclosure is otherwise specifically authorized

by law.

1982 Main Volume Credit(s)

I
1

(Amended by Stats.1983, c. 1246, s 1; Stats.1984, c. 442, s 1;

Stats.l984, c. 967, s 2; Stats.1986, c. 633, s 1; Stats.1990, c.

911 (S.B.2328), s 1; Stats.1991, c. 591 (A.B.1179), s 1;

SPg0304



Stats.1992, c. 427 (A.B.3355) , s 9; Stats.1992, c. 572 ( S.B.1455),

s 1.)

HISTORICAL AND STATUTORY NOTES

1993 Pocket Part Historical and Statutory Notes

1983 Amendment. Added the second sentence to subd. (c)(1).

Sections 46 and 47 of Stats.1983, c. 1246 provide:

"Section 45 of this act shall become operative July 1, 1984."

"Section 1 and Sections 3 to 45, inclusive, of this act are

intended by the Legislature only as a recompilation of existing

law, and it is not the intent of the Legislature to affect pending

litigation regarding the scope, validity, or constitutionality of

the Medical Malpractice Reform Act as enacted by Chapters 1 and 2

of the 1975 Second Extraordinary Session."

1984 Amendment. Added, to subd. (c) (4), "or to licensed

health care service plans," and "or to utilization and quality

control peer review organizations as established by Congress in

Public Law 97-248 in 1982,"; and also added to subd. (c) (4)

"plans" between "agents" and "organizations".

Amendment of this section by s 1 of Stats.1984, c. 967, failed

to become operative under the provisions of s.3 of that Act.

Effect of amendment of section by two or more acts at the same

session of the legislature, see Government Code s 9605.

1986 Legislation

The 1986 amendment added subd. (c)(12).

1990 Legislation

The 1990 amendment, in subd. (c)(1), substituted "Chapter 2"

for "Division 2" and inserted "Division 2 of"; and added subd.

(c)(13) relating to disclosures authorized by law.

1991 Legislation

The 1991 amendment in subd. (c)(2), inserted the second

sentence authorizing disclosure of medical records to a

governmental authority where the patient is, by reason of a

comatose or other disabling medical condition, unable to consent,

and no other arrangements have been made for payment.

1992 Legislation

The 1992 amendment, in subd. (c)(12), added "or to a probate

court investigator, probation officer, or domestic relations

investigator engaged in determining the need for an initial
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guardianship or continuation of an existent guardianship".

Section affected by two or more acts at the same session of
the legislature, see Government Code s 9605.

Subordination of legislation by Stats.1992, c. 427 (A.B.3355),

see Historical and Statutory Notes under Bus. & Prof. C. s 472.3.

1982 Main Volume Historical and Statutory Notes

Main Volume Text

s 56.10. Authorization; necessity; exceptions

(a) No provider of health care shall disclose medical
information regarding a patient of the provider without first
obtaining an authorization, except as provided in subdivision (b)
or (c).

(b) A provider of health care shall disclose medical
information if the disclosure is compelled'by any of the following:

( 1) By a court pursuant to an order of that court.

(2) By a board, commission, or administrative agency for

purposes of adjudication pursuant to its lawful authority.

(3) By a party to a proceeding before a court or
administrative agency pursuant to a subpoena, subpoena duces tecum,

notice to appear served pursuant to Section 1987 of the Code of

Civil Procedure, or any provision authorizing discovery in a

proceeding before a court or administrative agency.

(4) By a board, commission, or administrative agency pursuant

to an investigative subpoena issued under Article 2 ( commencing
with Section 11180) of Chapter 2 of Part 1 of Division 3 of Title

2 of the Government Code.

(5) By an arbitrator or arbitration panel, when arbitration

is lawfully requested by either party, pursuant to a subpoena duces

tecum issued under Section 1282.6 of the Code of Civil Procedure,

or any other provision authorizing discovery in a proceeding before

an arbitrator or arbitration panel.

(6) By a search warrant lawfully issued to a government law
enforcement agency.

( 7) When otherwise specifically required by law.
(c) A provider of health care may disclose medical information

as follows:
(1) The information may be disclosed to providers of health

care or other health care professionals or facilities for purposes
of diagnosis or treatment of the patient.

(2) The information may be disclosed to an insurer, employer,
health care service plan, hospital service plan, employee benefit
plan, governmental authority, or any other person or entity
responsible for paying for health care services rendered to the
patient, to the extent necessary to allow responsibility for
payment to be determined and payment to be made. The information
may also be disclosed to another.provider as necessary to assist
the other provider in obtaining payment for health care services
rendered by that provider to the patient.
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(3) The information may be disclosed to any person or entity

that provides billing, claims management, medical data processing,

or other administrative services for providers or for any of the

persons or entities specified in paragraph (2) . However, no
information so disclosed shall be further disclosed by the

recipient in any way which would be violative of this part.
(4) The information may be disclosed to organized committees

and agents of professional societies or of medical staffs of
licensed hospitals, or to professional standards review
organizations, or to persons or organizations insuring, responsible
for, or defending professional liability which a provider may

incur, if the committees, agents, organizations, or persons are

engaged in reviewing the competence or qualifications of health

care professionals or in reviewing health care services with

respect to medical necessity, level of care, quality of care, or

justification of charges.

(5) The information in the possession of any provider of

health care may be reviewed by any private or public body

responsible for licensing or accrediting such provider of health

care. However, no patient identifying medical information may be

removed from the premises except as expressly permitted or required

elsewhere by law.

(6) The information may be disclosed to the county coroner in

the course of an investigation by the coroner's office.

(7) The information may be disclosed to public agencies,

clinical investigators, health care research organizations, and

accredited public or private nonprofit educational or health care

institutions for bona fide research purposes. However, no
information so disclosed shall be further disclosed by the

recipient in any way which would permit identification of the

patient.

(8) A provider of health care that has created medical

information as a result of employment-related health care services

to an employee conducted at the specific prior written request and

expense of the employer may disclose to the employee's employer

that part of the information which:

(A) Is relevant in a law suit, arbitration, grievance, or
other claim or challenge to which the employer and the employee are

parties and in which the patient has placed in issue his or her

medical history, mental or physical condition, or treatment,

provided it may only be used or disclosed in connection with that
proceeding.

(B) Describes functional limitations of the patient that may

entitle the patient to leave from work for medical reasons or limit

the patient's fitness to perform his or her present employment,

provided that no statement of medical cause is included in the
information disclosed.

(9) Unless the provider is notified in writing of an agreement

by the sponsor, insurer, or administrator to the contrary, the
information may be disclosed to a sponsor, insurer, or
administrator of a group or individual insured or uninsured plan

or policy which the patient seeks coverage by or benefits from, if

the information was created by the provider of health care as the

result of services conducted at the specific prior written request
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and expense of the sponsor, insurer, or administrator for the

purpose of evaluating the application for coverage or benefits.
(10) The information may be disclosed to a group practice

prepayment health care service plan by providers which contract

with the plan and may be transferred among providers which contract

with the plan, for the purpose of administering the plan. Medical

information may not otherwise be disclosed by a group practice

prepayment health care service plan except in accordance with the
provisions of this part.

(11) Nothing in this part shall prevent the disclosure by a

provider of health care to an insurance institution, agent, or

support organization, subject to Article 6.6 (commencing with

Section 791) of Part 2 of Division 1 of the Insurance Code of

medical information if the insurance institution, agent, or support

organization has complied with all requirements for obtaining the

information pursuant to Article 6.6 (commencing with Section 791)

of Part 2 of Division 1 of the Insurance Code.

(Added by Stats.1981, c. 782, s 2.)

Main Volume Historical and Statutory Notes

Former s 56.10, added by Stats.1979, c. 773, p. 2645, s 1,

amended by Stats.1981, c. 143, s 1, relating to similar subject

matter, was repealed by Stats.1981, c. 782, s 1.5. See, now, this

section and ss 56.11, 56.12.

Derivation: Former s 56.10, added by Stats.1979, c. 773, p.
2645, s 1, amended by Stats.1981, c. 143, s 1.

Former ss 56.15, 56.16, 56.24, added by Stats.1979, c. 773,
p. 2645, s 1.

Former s 56.29, added by Stats.1981, c. 106, s 1.

WEST'S CALIFORNIA CODE FORMS

1982 Main Volume West's California Code Forms

See West's California Code Forms, Civil.

LAW REVIEW COMMENTARIES

1993 Pocket Part Law Review Commentaries

Confidentiality of genetic information. (1982) 30 U.C.L.A.Law

Rev. 1283.

Ethical problems for physicians raised by AIDS and HIV

infection: Conflicting legal obligations of confidentiality and

disclosure. Bruce A. McDonald, 22 U.C.Davis L.Rev. 557 (1989).

Review of selected 1991 California legislation. 23 Pac.L.J.

687 (1992).

SPg0308
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Toward a uniform right to medical records: A proposal for a

model patient access and information practices statute. (1983) 30

U.C.L.A.Law Rev. 1349.

LIBRARY REFERENCES

1993 Pocket Part Library References

Witnesses k208(1).

C.J.S. Witnesses ss 293, 312.

ANNOTATIONS

NOTES OF DECISIONS

Deceased patients 1

Instructional or professional purpose 3

Subpoenas 2

1. Deceased patients

Medical records of person who dies in private nursing home are

not available, without consent of personal representative, to

private persons who wish to investigate cause of death but who bear

no legal or familial relationship to deceased. 69 Ops.Atty.Gen.

14, 2-13-86.

2. Subpoenas

This section allows licensed physician to release records

pertaining to psychiatric treatment furnished to patient without

patient's authorization when production of records is compelled by

,subpoena duces tecum issued in judicial proceeding in which

physician is not a party, and when copies of subpoena and

affidavit, accompanied by notice to patient or patient's attorney,

have been served in accordance with C.C.P. s 1985.3. Inabnit v.

Berkson (App. 5 Dist.1988) 245 Cal.Rptr. 525, 199 C.A.3d 1230.

3. Instructional or professional purpose

Plastic surgeon's use of patient's pictures in connection with

article regarding surgeon's practice was use for "instructional or

professional purpose," within meaning of authorization signed by

patient prior to his surgery; accordingly, surgeon did not breach

any fiduciary duty to patient sufficient to render debt

nondischargeable, even assuming that any such fiduciary duty

existed. In re Karlin, 9th Cir.BAP (Cal.)1989, 112 B.R. 319,

affirmed 940 F.2d 1534.

West's Ann. Cal. Civ. Code s 56.10

CA CIVIL s 56.10
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AUTHORIZED FOR EDUCATIONAL USE ONLY

West's Ann.Cal.Civ.Code s 56.105

WEST'S ANNOTATED CALIFORNIA CODES

CIVIL CODE

DIVISION 1. PERSONS

PART 2.6. CONFIDEIdTIALITY OF MEDICAL INFORMATION

CHAPTER 2. DISCLOSURE OF MEDICAL INFORMATION BY PROVIDERS

COPR. (c) WEST 1993 No Claim to Orig. Govt. Works

Current through the 1991-1992 legislative sessions

s 56.105. Professional negligence actions; settlement or

compromise; authorization to disclose medical records to persons

or organizations defending professional liability

Whenever, prior to the service of a complaint upon a defendant

in any action arising out of the professional negligence of a

person holding a valid physician's and surgeon's certificate issued

pursuant to Chapter 5 (commencing with Section 2000) of Division

2 of the Business and Professions Code, a demand for settlement or

offer to compromise is made on a patient's behalf, the demand or

offer shall be accompanied by an authorization to disclose medical

information to persons or organizations insuring, responsible for,

or defending professional liability that the certificate holder may

incur. The authorization shall be in accordance with Section 56.11

and shall authorize disclosure of that information that is

necessary to investigate issues of liability and extent of

potential damages in evaluating the merits of the demand for

settlement or offer to compromise.

Notice of any request for medical information made pursuant

to an authorization as provided by this section shall be given to

the patient or the patient's legal representative. The notice

shall describe the inclusive subject matter and dates of the

materials requested and shall also authorize the patient or the

patient's legal representative to receive, upon request, copies of

the information at his or her expense.

Nothing in this section shall be construed to waive or limit

any applicable privileges set forth in the Evidence Code except for

the disclosure of medical information subject to the patient's

authorization. Nothing in this section shall be construed as

authorizing a representative of any person from whom settlement has

been demanded to communicate in violation of the physician- patient

privilege with a treating physician except for the medical

information request.
The requirements of this section are independent of the

requirements of Section 364 of the Code of Civil Procedure.

1993 Pocket Part Credit(s)

(Added by Stats.1985, c. 484, s 1.)

West's Ann. Cal. Civ. Code s 56.105
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AUTHORIZED FOR EDUCATIONAL USE ONLY

West's Ann.Cal.Civ.Code s 56.11

WEST'S ANNOTATED CALIFORNIA CODES

CIVIL CODE

DIVISION 1. PERSONS

PART 2.6. CONFIDENTIALITY OF MEDICAL INFORMATION

CHAPTER 2. DISCLOSURE OF MEDICAL INFORMATION BY PROVIDERS

COPR. (c) WEST 1993 No Claim to Orig. Govt. Works

Current through the 1991-1992 legislative sessions

s 56.11. Authorization; form and contents

An authorization for the release of medical information by a

provider of health care shall be valid if it:

(a) Is handwritten by the person who signs it or is in

typeface no smaller than 8-point type.

(b) Is clearly separate from any other language present on the

same page and is executed by a signature which serves no other

purpose than to execute the authorization.

(c) Is signed and dated by one of the following:

(1) The patient. A patient who is a minor may only sign an

authorization for the release of medical information obtained by

a provider of health care in the course of furnishing services to

which the minor could lawfully have consented under Part 1

(commencing with Section 25) or Part 2.7 (commencing with Section

60) of Division 1 of the Civil Code.

(2) The legal representative of the patient, if the patient

is a minor or an incompetent. However, authorization may not be

given under this subdivision for the disclosure of medical

information obtained by the provider of health care in the course

of furnishing services to which a minor patient could lawfully have

consented under Part 1 (commencing with Section 25) or Part 2.7

(commencing with Section 60) of Division 1 of the Civil Code.

(3) The spouse of the patient or the person financially

responsible for the patient, where the medical information is being

sought for the sole purpose of processing an application for health

insurance or for enrollment in a nonprofit hospital plan, a health

care service plan, or an employee benefit plan, and where the

patient is to be an enrolled spouse or dependent under the policy

or plan.

(4) The beneficiary or personal representative of a deceased

patient.

(d) States the specific uses and limitations on the types of

medical information to be disclosed.

(e) States the name or functions of the provider of health

care that may disclose the medical information.

(f) States the name or functions of the persons or entities

authorized to receive the medical information.

(g) States the specific uses and limitations on the use of the

medical information by the persons or entities authorized to

receive the medical information.
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(h) States a specific date after which the provider of health

care is no longer authorized to disclose the medical information.

(i) Advises the person signing the authorization of the right

to receive a copy of the authorization.
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1982 Main Volume Credit(s)

(Added by Stats.1981, c. 782, s 2.)

HISTORICAL AND STATUTORY NOTES

1982 Main Volume Historical and Statutory Notes

Derivation: Former s 56.10, added by Stats.1979, c. 773, p.

2645, s 1, amended by Stats.1981, c. 143, s 1.

" LIBRARY REFERENCES

1993 Pocket Part Library References

Witnesses k208(1).

C.J.S. Witnesses ss 293, 312.

West's Ann. Cal. Civ. Code s 56.11

CA CIVIL s 56.11

END OF DOCUMENT

SPg0313

I



i
AUTHORIZED FOR EDUCATIONAL USE ONLY

West's Ann.Cal.Civ.Code s 56.12

WEST'S ANNOTATED CALIFORNIA CODES

CIVIL CODE

DIVISION 1. PERSONS

PART 2.6. CONFIDENTIALITY OF MEDICAL INFORMATION

CHAPTER 2. DISCLOSURE OF MEDICAL INFORMATION BY PROVIDERS

COPR. (c) WEST 1993 No Claim to Orig. Govt. Works

Current through the 1991-1992 legislative sessions

s 56.12. Copy of authorization to patient or signatory on demand

Upon demand by the patient or the person who signed an

authorization, a provider of health care possessing the

authorization shall furnish a true copy thereof.

1982 Main Volume Credit(s)

(Added by Stats.1981, c. 782, s 2.)

HISTORICAL AND STATUTORY NOTES

1982 Main Volume Historical and Statutory Notes

Derivation: Former s 56.10, added by Stats.1979, c. 773, p.

2645, s 1, amended by Stats.1981, c. 143, s 1.

West's Ann. Cal. Civ. Code s 56.12

CA CIVIL s 56.12

END OF DOCUMENT
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AUTHORIZED FOR EDUCATIONAL USE ONLY

West's Ann.Cal.Civ.Code s 56.13

WEST'S ANNOTATED CALIFORNIA CODES

CIVIL CODE

DIVISION 1. PERSONS

PART 2.6. CONFIDENTIALITY OF MEDICAL INFORMATION

CHAPTER 2. DISCLOSURE OF MEDICAL INFORMATION BY PROVIDERS

COPR. (c) WEST 1993 No Claim to Orig. Govt. Works

Current through the 1991-1992 legislative sessions

s 56.13. Further disclosure by recipient of medical information

A recipient of medical information pursuant to an
authorization as provided by this chapter or pursuant to the

provisions of subdivision.(c) of Section 56.10 may not further

disclose that medical information except in accordance with a new

authorization that meets the requirements of Section 56.11, or as

specifically required or permitted by other provisions of this

chapter or by law.

1982 Main Volume Credit(s)

it
I

(Added by Stats.1981, c. 782, s 2.)

HISTORICAL AND STATUTORY NOTES

1982 Main Volume Historical and Statutory Notes

Derivation: Former s 56.16, added by Stats.1979, c. 773, p.

2645, s 1.

LIBRARY REFERENCES

1993 Pocket Part Library References

Witnesses k208(1).

C.J.S. Witnesses ss 293, 312.

t
I
i

West's Ann. Cal. Civ. Code s 56.13

CA CIVIL s 56.13

END OF DOCUMENT
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West's Ann.Cal.Civ.Code s 56.14

WEST'S ANNOTATED CALIFORNIA CODES

CIVIL CODE

DIVISION 1. PERSONS

PART 2.6. CONFIDENTIALITY OF MEDICAL INFORMATION

CHAPTER 2. DISCLOSURE OF MEDICAL INFORMATION BY PROVIDERS

COPR. (c) WEST 1993 No Claim to Orig. Govt. Works

Current through the 1991-1992 legislative sessions

s 56.14. Communication of limitations of authorization to recipient

of medical information

A provider of health care that discloses medical information

pursuant to an authorization required by this chapter shall

communicate to the person or entity to which it discloses the

medical information any limitations in the authorization regarding

the use of the medical information. No provider of health care

that has attempted in good faith to comply with this provision

shall be liable for any unauthorized use of the medical information

by the person or entity to which the provider disclosed the medical

information.

1982 Main Volume Credit(s).

(Added by Stats.1981, c. 782, s 2.)

HISTORICAL AND STATUTORY NOTES

1982 Main Volume Historical and Statutory Notes

Derivation: Former s 56.15, added by Stats.1979, c. 773, p.

2645, s 1.

West's Ann. Cal. Civ. Code s 56.14

CA CIVIL s 56.14

END OF DOCUMENT
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AUTHORIZED FOR EDUCATIONAL USE ONLY

West's Ann.Cal.Civ.Code s 56.15

WEST'S ANNOTATED CALIFORNIA CODES

CIVIL CODE

DIVISION 1. PERSONS

PART 2.6. CONFIDENTIALITY OF MEDICAL INFORMATION

CHAPTER 2. DISCLOSURE OF MEDICAL INFORMATION BY PROVIDERS

COPR. (c) WEST 1993 No Claim to Orig. Govt. Works

Current through the 1991-1992 legislative sessions

s 56.15. Cancellation or modification of authorization; written
notice

Nothing in this part shall be construed to prevent a person

who could sign the authorization pursuant to subdivision (c) of

Section 56.11 from cancelling or modifying an authorization.

However, the cancellation or modification shall be effective only

after the provider of health care actually receives written notice

of the cancellation or modification.

1982 Main Volume Credit(s)

(Added by Stats.1981, c. 782, s 2.)

HISTORICAL AND STATUTORY NOTES

1982 Main Volume Historical and Statutory Notes

Former s 56.15, added by Stats.1979, c. 773, p. 2645, s 1,

relating to conditions for disclosure of medical information, was

repealed by Stats.1981, c. 782, s 1.5. See, now, ss 56.10, 56.14.

West's Ann. Cal. Civ. Code s 56.15

CA CIVIL s 56.15

END OF DOCUMENT
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AUTHORIZED FOR EDUCATIONAL USE ONLY

West's Ann.Cal.Civ.Code s 56.16

WEST'S ANNOTATED CALIFORNIA CODES
-

CIVIL CODE

DIVISION 1. PERSONS

PART 2.6. CONYIDENTIALITY OF MEDICAL INFORMATION

CHAPTER 2. DISCLOSURE OF MEDICAL INFORMATION BY PROVIDERS

COPR. (c) WEST 1993 No Claim to Orig. Govt. Works

Current through the 1991-1992 legislative sessions

s 56.16. Release of limited information on specific patient;

written request by patient to prohibit

Unless there is a specific written request by the patient to

the contrary, nothing in this part shall be construed to prevent

a provider, upon an inquiry concerning a specific patient, from'

releasing at its discretion any of the following information: the

patient's name, address, age, and sex; a general description of

the reason for treatment (whether an injury, a burn, poisoning, or

some unrelated condition); the general nature of the injury, burn,

poisoning, or other condition; the general condition of the

patient; and any information that is not medical information as

defined in subdivision (c) of Section 56.05.

1982 Main Volume Credit(s)

(Added by Stats.1981, c. 782, s 2.)

HISTORICAL AND STATUTORY NOTES

1982 Main Volume Historical and Statutory Notes

Former s 56.16, added by Stats.1979, c. 773, p. 2645, s 1,

relating to nondisclosure of individually identifiable medical

information without authorization, was repealed by Stats.1981, c.

782, s 1.5. See, now, ss 56.10, 56.13.

Derivation: Former s 56.18, added by Stats.1979, c. 773, p.

2645, s 1.

West's Ann. Cal. Civ. Code s 56.16

CA CIVIL s 56.16

END OF DOCUMENT
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West's Ann.Cal.Civ.Code s 56.17

WEST'S ANNOTATED CALIFORNIA CODES

CIVIL CODE

DIVISION 1. PERSONS

PART 2.6. CONFIDENTIALITY OF MEDICAL INFORMATION

CHAPTER 2. DISCLOSURE OF MEDICAL INFORMATION BY PROVIDERS

COPR. (c) WEST 1993 No Claim to Orig. Govt. Works

Current through the 1991-1992 legislative sessions

Repealed

ss 56.17 to 56.19. Repealed by Stats.1981, c. 782, s 1.5

HISTORICAL AND STATUTORY NOTES

1982 Main Volume Historical and Statutory Notes

The repealed sections, added by Stats.1979, c. 773, p. 2645,

s 1, related to responsibility and liability for securing release

from applicant for health insurance, to release of information on

specific patient by hospital or health care facility, and patient's

right of access to his or her own medical information.

For disposition of subject matter of repealed sections, see
Table preceding s 56.

West's Ann. Cal. Civ. Code s 56.17

CA CIVIL s 56.17

END OF DOCUMENT
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AUTHORIZED FOR EDUCATIONAL USE ONLY

West's Ann.Cal.Civ.Code s 56.18

WEST'S ANNOTATED CALIFORNIA CODES

CIVIL CODE

DIVISION 1. PERSONS

PART 2.6. CONFIDENTIALITY OF MEDICAL INFORMATION
CHAPTER 2. DISCLOSURE OF MEDICAL INFORMATION BY PROVIDERS

COPR. (c) WEST 1993 No Claim to Orig. Govt. Works

Current through the 1991-1992 legislative sessions

Repealed

ss 56.17 to 56.19. Repealed by Stats.1981, c. 782, s 1.5

HISTORICAL AND STATUTORY NOTES

1982 Main Volume Historical and Statutory Notes

The repealed sections, added by Stats.1979, c. 773, p. 2645,

s 1, related to responsibility and liability for securing release

from applicant for health insurance, to release of information on

specific patient by hospital or health care facility, and patient's

right of access to his or her own medical information.

For disposition of subject matter of repealed sections, see

Table preceding s 56.

West's Ann. Cal. Civ. Code s 56.18

CA CIVIL s 56.18

END OF DOCUMENT
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AUTHORIZED FOR EDUCATIONAL USE ONLY

West's Ann.Cal.Civ.Code s 56.19

WEST'S ANNOTATED CALIFORNIA CODES

CIVIL CODE

DIVISION 1. PERSONS

PART 2.6. CONFIDENTIALITY OF MEDICAL INFORMATION

CHAPTER 2. DISCLOSURE OF MEDICAL INFORMATION BY PROVIDERS

COPR. (c) WEST 1993 No Claim to Orig. Govt. Works

Current through the 1991-1992 legislative sessions

Repealed

ss 56.17 to 56.19. Repealed by Stats.1981, c. 782, s 1.5

HISTORICAL AND STATUTORY NOTES

1982 Main Volume Historical and Statutory Notes

The repealed sections, added by Stats.1979, c. 773, p. 2645,

s 1, related to responsibility and liability for securing release

from applicant for health insurance, to release of information on

specific patient by hospital or health care facility, and patient's

right of access to his or her own medical information.

For disposition of subject matter of repealed sections, see

Table preceding s 56.

West's Ann. Cal. Civ. Code s 56.19

CA CIVIL s 56.19

END OF DOCUMENT
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West's Ann.Cal.Civ.Code D. 1, Pt. 2.6, Ch. 3, Refs & Annos

WEST'S ANNOTATED CALIFORNIA CODES

CIVIL CODE

DIVISION 1. PERSONS

PART 2.6. CONFIDENTIALITY OF MEDICAI, INFORMATION

CHAPTER 3. USE AND DISCLOSURE OF MEDICAL INFORMATION BY EMPLOYERS

COPR. (c) WEST 1993 No Claim to Orig. Govt. Works

GENERAL NOTES

1982 Main Volume General Notes

< Chapter 3 was added by Stats.1981, c. 782, s 2. >

West's Ann. Cal. Civ. Code D. 1, Pt. 2.6, Ch. 3, Refs & Annos

CA CIVIL D. 1, Pt. 2.6, Ch. 3, Refs & Annos

END OF DOCUMENT
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West's Ann.Cal.Civ.Code s 56.20

WEST'S ANNOTATED CALIFORNIA CODES

CIVIL CODE

DIVISION 1. PERSONS

PART 2.6. CONFIDENTIALITY OF MEDICAL INFORMATION

CHAPTER 3. USE AND DISCLOSURE OF MEDICAL INFORMATION BY EMPLOYERS

COPR. (c) WEST 1993 No Claim to Orig. Govt. Works

Current through the 1991-1992 legislative,sessions

s 56.20. Confidentiality; prohibition of discrimination due to

refusal to sign authorization; prohibition of disclosure

exceptions

(a) Each employer who receives medical information shall

establish appropriate procedures to ensure the'confidentiality and

protection from unauthorized use and disclosure of that

information. These procedures may include, but are not limited to,

instruction regarding confidentiality of employees and agents

handling files containing medical information, and security systems

restricting access to files containing medical information.

(b) No employee shall be discriminated against in terms or

conditions of employment due to that employee's refusal to sign an

authorization under this part. However, nothing in this section

shall prohibit an employer from taking such action as is necessary

in the absence of medical information due to an employee's refusal

to sign an authorization under this part.

(c) No employer shall use, disclose, or knowingly permit its

employees or agents to use or disclose medical information which

the employer possesses pertaining to its employees without the

patient having first signed an authorization under Section 56.11

or Section 56.21 permitting such use or disclosure, except as

follows:

(1) The information may be disclosed if the disclosure is

compelled by judicial or administrative process or by any other

specific provision of law.

(2) That part of the information which is relevant in a

lawsuit, arbitration, grievance, or other claim or challenge to

which the employer and employee are parties and in which the

patient has placed in issue his or her medical history, mental or

physical condition, or treatment may be used or disclosed in

connection with that proceeding.

(3) The information may be used only for the purpose of

administering and maintaining employee benefit plans, including

health care plans and plans providing short-term and long-term

disability income, workers' compensation and for determining

eligibility for paid and unpaid leave from work for medical

reasons.

(4) The information may be disclosed to a provider of health

care or other health care professional or facility to aid the

diagnosis or treatment of the patient, where the patient or other

SPg0323
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person specified in subdivision (c) of Section 56.21 is unable to

authorize the disclosure.

(d) If an employer agrees in writing with one or more of its

employees or maintains a written policy which provides that

particular types of medical information shall not be used or

disclosed by the employer in particular ways, the employer shall

obtain an authorization for such uses or disclosures even if an

authorization would not otherwise be required by subdivision (c).

1982 Main Volume Credit(s)

(Added by Stats.1981, c. 782, s 2.)

HISTORICAL AND STATUTORY NOTES

1982 Main Volume Historical and Statutory Notes

Former s 56.20, added by Stats.1979, c. 773, p. 2645, s 1,

relating to inapplicability of Information Practices Act of 1977_,

was repealed by Stats.1981, c. 782, s 1.5. See, now, s 56.29.

LAW REVIEW COMMENTARIES

1993 Pocket Part Law Review Commentaries

Monitoring employees for genetic alteration: Is state
regulation essential? (1984) 15 Pacific L.J. 349.

Toward a uniform right to medical records: A proposal for a
model patient access and information practices statute. (1983) 30

U.C.L.A.Law Rev. 1349.

West's Ann. Cal. Civ. Code s 56.20

CA CIVIL s 56.20

END OF DOCUMENT
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AUTHORIZED FOR EDUCATIONAL USE ONLY

West's Ann.Cal.Civ.Code s 56.21

WEST'S ANNOTATED CALIFORNIA CODES

CIVIL CODE

DIVISION 1. PERSONS

PART 2.6. CONPIDENTIALITY OF MEDICAL INFORMATION

CHAPTER 3. USE AND DISCLOSURE OF MEDICAL INFORMATION BY EMPLOYERS

COPR. (c) WEST 1993 No Claim to Orig. Govt. Works

Current through the 1991-1992 legislative sessions

s 56.21. Authorization for disclosure by employer

An authorization for an employer to disclose medical

information shall be valid if it:

(a) Is handwritten by the person who signs it or is in

typeface no smaller than 8-point type.

(b) Is clearly separate from any other language present on the

same page and is executed by a signature which serves no purpose

other than to execute the authorization.

(c) Is signed and dated by one of the following:

(1) The patient, except that a patient who is a minor may only

sign an authorization for the disclosure of medical information

obtained by a provider of health care in the course of furnishing

services to which the minor could lawfully have consented under

Part 1 (commencing with Section 25) or Part 2.7 (commencing with

Section 60) of Division 1.

(2) The legal representative of the patient, if the patient

is a minor or incompetent. However, authorization may not be given

under this subdivision for the disclosure of medical information

which pertains to a competent minor and which was created by a

provider of health care in the course of furnishing services to

which a minor patient could lawfully have consented under Part 1

(commencing with Section 25) or Part 2.7 (commencing with Section

60) of Division 1.

(3) The beneficiary or personal representative of a deceased

patient.

(d) States the limitations, if any, on the types of medical

information to be disclosed.

(e) States the name or functions of the employer or person

authorized to disclose the medical information.

(f) States the names or functions of the persons or entities

authorized to receive the medical information.

(g) States the limitations, if any, on the use of the medical

information by the persons or entities authorized to receive the

medical information.

(h) States a specific date after which the employer is no

longer authorized to disclose the medical information.

(i) Advises the person who signed the authorization of the

right to receive a copy of the authorization.

1982 Main Volume Credit(s)
SPg0325
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(Added by Stats.1981, c. 782, s 2.)

HISTORICAL AND STATUTORY NOTES

1982 Main Volume Historical and Statutory Notes

Former s 56.21, added by Stats.1979, c. 773, p. 2645, s 1,

relating to applicability of prohibitions or limitations of

Information Practices Act of 1977, was repealed by Stats.1981, c.

782, s 1.5. See, now, s 56.29.

LIBRARY REFERENCES

1993 Pocket Part Library References

Witnesses k208(1).

C.J.S. Witnesses ss 293, 312.

West's Ann. Cal. Civ. Code s 56.21

CA CIVIL s 56.21

END OF DOCUMENT
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AUTHORIZED FOR EDUCATIONAL USE ONLY

West's Ann.Cal.Civ.Code s 56.22

WEST'S ANNOTATED CALIFORNIA CODES

CIVIL CODE

DIVISION 1. PERSONS

PART 2.6. CONFIDENTIALITY OF MEDICAL INFORMATION

CHAPTER 3. USE AND DISCLOSURE OF MEDICAL•INFORMATION BY EMPLOYERS

COPR. (c) WEST 1993 No Claim to Orig. Govt. Works

Current through the 1991-1992 legislative sessions

s 56.22. Copy of authorization to patient or signatory

Upon demand by the patient or the person who signed an

authorization, an employer possessing the authorization shall
furnish a true copy thereof.

1982 Main Volume Credit(s)

(Added by Stats.1981, c. 782, s 2.)

HISTORICAL AND STATUTORY NOTES

1982 Main Volume Historical and Statutory Notes

Former s 56.22, added by Stats.1979, c.. 773, p. 2645, s 1,

relating to applicability c. 714, s 46 relating to disclosure of

medical information regarding patient in conformance with this part

if Information Practices Act of 1977 was applicable, was repealed

by Stats.1981, c. 782, s 1.5. See, now, s 56.29.

West's Ann. Cal. Civ. Code s 56.22

CA CIVIL s 56.22

END OF DOCUMENT
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West's Ann.Cal.Civ.Code s 56.23

WEST'S ANNOTATED CALIFORNIA CODES

CIVIL CODE

DIVISION 1. PERSONS

PART 2.6. CONFIDENTIALITY OF MEDICAI, INFORMATION

CHAPTER 3. USE AND DISCLOSURE OF MEDICAL INFORMATION BY EMPLOYERS

COPR. (c) WEST 1993 No Claim to Orig. Govt. Works

Current through the 1991-1992 legislative sessions

s 56.23. Communication of limitations of authorization to person

to whom disclosure made

An employer that discloses medical information pursuant to an

authorization required by this chapter shall communicate to the

person or entity to which it discloses the medical information any

limitations in the authorization regarding the use of the medical

information. No employer that has attempted in good faith to

comply with this provision shall be liable for any unauthorized use

of the medical information by the person or entity to which the

employer disclosed the medical information.

1982 Main Volume Credit(s)

(Added by Stats.1981, c. 782, s 2.)

LIBRARY REFERENCES

1993 Pocket Part Library References

Witnesses k208(1).

C.J.S. Witnesses ss 293, 312.

West's Ann. Cal. Civ. Code s 56.23

CA CIVIL s 56.23

END OF DOCUMENT
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AUTHORIZED FOR EDUCATIONAL USE ONLY

West's Ann.Cal.Civ.Code s 56.24

WEST'S ANNOTATED CALIFORNIA CODES

CIVIL CODE

DIVISION 1. PERSONS

PART 2.6. CONFIDENTIALITY OF MEDICAL INFORMATION

CHAPTER 3. USE AND DISCLOSURE OF MEDICAL INFORMATION BY EMPLOYERS

COPR. (c) WEST 1993 No Claim to Orig. Govt. Works

Current through the 1991-1992 legislative sessions

s 56.24. Cancellation or modification of authorization

Nothing in this part shall be construed to prevent a person

who could sign the authorization pursuant to subdvision (c) of

Section 56.21 from cancelling or modifying an authorization.

However, the cancellation or modification shall be effective only

after the employer actually receives written notice of the

cancellation or modification..

1982 Main Volume Credit(s)

(Added by Stats.1981, c. 782, s 2.)

HISTORICAL AND STATUTORY NOTES

1982 Main Volume Historical and Statutory Notes

I
I
I
I
^
I

I
I

I

Former s 56.24, added by Stats.1979, c. 773, p. 2645, s 1,

relating to release of medical information to employers, was

repealed by Stats.1981, c. 782, s 1.5. See, now, s 56.10.

LIBRARY REFERENCES

1982 Main Volume Library References

Hospitals k5.

Witnesses k208(1).

C.J.S. Hospitals s 7.

C.J.S. Witnesses ss 293, 312.

West's A%n. Cal. Civ. Code s 56.24

CA CIVIL s 56.24

END OF DOCUMENT
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West's Ann.Cal.Civ.Code s 56.245

WEST'S ANNOTATED CALIFORNIA CODES

CIVIL CODE

DIVISION 1. PERSONS

PART 2.6. CONFIDENTIALITY OF MEDICAL INFORMATION

CHAPTER 3. USE AND DISCLOSURE OF MEDICAL INFORMATION BY EMPLOYERS

COPR. (c) WEST 1993 No Claim to Orig. Govt. Works

Current through the 1991-1992 legislative sessions

s 56.245. Further disclosure by recipient of medical information

A recipient of medical information pursuant to an

authorization as provided by this chapter may not further disclose

such medical information unless in accordance with a new

authorization that meets the requirements of Section 56.21, or as

specifically required or permitted by other provisions of this

chapter or by law.

1982 Main Volume Credit(s)

(Added by Stats.1981, c. 782, s 2.)

LIBRARY REFERENCES

1993 Pocket Part Library References

Witnesses k208(1).

C.J.S. Witnesses ss 293, 312.

West's Ann. Cal. Civ. Code s 56.245

CA CIVIL s 56.245

END OF DOCUMENT

SPg0330

I

I
I
I

I
I
I
I
I
I
I

I
I

I
I
I



AUTHORIZED FOR EDUCATIONAL USE ONLY

I
I
I
I
I

I

I
I
I

a
I
I
I
I

r

West's Ann.Cal.Civ.Code s 56.25

WEST'S ANNOTATED CALIFORNIA CODES

CIVIL CODE

DIVISION 1. PERSONS

PART 2.6. CONFIDENTIALITY OF MEDICAL INFORMATION

CHAPTER 4. RELATIONSHIP OF CHAPTERS 2 AND 3

COPR. (c) WEST 1993 No Claim to Orig. Govt. Works

Current through the 1991-1992 legislative sessions

s 56.25. Disclosure by employer who is provider of health care

(a) An employer that is a provider of health care shall not

be deemed to have violated Section 56.20 by disclosing, in

accordance with Chapter 2 (commencing with Section 56.10), medical

information possessed in connection with providing health care

services to the provider's patients.

(b) An employer shall not be deemed to have violated Section

56.20 because a provider of health care that is an employee or

agent of the employer uses or discloses, in accordance with Chapter

2 (commencing with Section 56.10), medical information possessed

by the provider in connection with providing health care services

to the provider's patients.

(c) A provider of health care that is an employer shall not

be deemed to have violated Section 56.10 by disclosing, in

accordance with Chapter 3 (commencing with Section 56.20), medical

information possessed in conncetion with employing the provider's

employees. Information maintained by a provider of health care in

connection with employing the provider's employees shall not be

deemed to be medical information for purposes of Chapter 3

(commencing with Section 56.20), unless it would be deemed medical

information if received or maintained by an employer that is not

a provider of health care.

1982 Main Volume Credit(s)

(Added by Stats.1981, c. 782, s 2.)

HISTORICAL AND STATUTORY NOTES

4*1161982 Main Volume Historical and Statutory Notes

Former s 56.25, added by Stats.1979, c. 773, p. 2645, s 1,

amende8 by Stats.1980, c. 1025, s 1, relating.to exemptions from

provisions of part, was repealed by Stats.1981, c. 782, s 1.5.

See, now, s 56.30.

LIBRARY REFERENCES

1993 Pocket Part Library References

- Witnesses k208(1).
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West's Ann. Cal. Civ. Code s 56.25

CA CIVIL s 56.25
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AUTHORIZED FOR EDUCATIONAL USE ONLY

West's Ann.Cal.Civ.Code s 56.26

WEST'S ANNOTATED CALIFORNIA CODES

CIVIL CODE

DIVISION 1. PERSONS

PART 2.6. CONFIDENTIALITY OF MEDICAL INFORMATION

CHAPTER 5. USE AND DISCLOSURE OF MEDICAL INFORMATION BY THIRD PARTY

ADMINISTRATORS

COPR. (c) WEST 1993 No Claim to Orig. Govt. Works

Current through the 1991-1992 legislative sessions

s 56.26. Prohibition; exceptions; inapplicability of section

(a) No person or entity engaged in the business of furnishing

administrative services to programs which provide payment for

health care services shall knowingly use, disclose, or permit its

employees or agents to use of [FN1] disclose medical information

possessed in connection with performing administrative functions

for such a program, except as reasonable necessary in connection

with the administration or maintenance of the program, or as

required by law, or with an authorization.

(b) An authorization required by this section shall be in the

same form as described in Section 56.21, except that "third party

administrator" shall be substituted for "employer" wherever it

appears in Section 56.21.

(c) This section shall not apply to any person or entity that

is subject to the Insurance Information Privacy Act or to Chapter

2 (commencing with Section 56.10) or Chapter 3 (commencing with

Section 56.20).

1982 Main Volume Credit(s)

(Added by Stats.1981, c. 782, s 2.)

[FN1] So in enrolled bill.

HISTORICAL AND STATUTORY NOTES

k,,,1982 Main Volume Historical and Statutory Notes

Former s 56.26, added by Stats.1980,,c. 384, s 1, relating to

inapplicability of part to investigation of on-the-job accident or

illness, was repealed by.Stats.1981, c. 782, s 1.5. See, now, s

56.30.

West's Ann. Cal. Civ. Code s 56.26

CA CIVIL s 56.26
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West's Ann.Cal.Civ.Code s 56.27

WEST'S ANNOTATED CALIFORNIA CODES

CIVIL CODE

DIVISION 1. PERSONS

PART 2.6. CONFIDENTIALITY OF MEDICAL INFORMATION

CHAPTER 6. RELATIONSHIP TO EXISTING LAW

COPR. (c) WEST 1993 No Claim to Orig. Govt. Works

Current through the 1991-1992 legislative sessions

s 56.27. Employer that is insurance institution, agent or support

organization; disclosure not in violation of s 56.20

An employer that is an insurance institution, insurance agent,

or insurance support organization subject to the Insurance

Information and Privacy Protection Act, Article 6.6 (commencing

with Section 791) of Part 2 of Division 1 of the Insurance Code,

shall not be deemed to have violated Section 56.20 by disclosing

medical information gathered in connection with an insurance

transaction in accordance with that act.

1982 Main Volume Credit(s)

(Added by Stats.1981, c. 782, s 2.)

West's Ann. Cal. Civ. Code s 56.27

CA CIVIL s 56.27
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West's Ann.Cal.Civ.Code s 56.28

WEST'S ANNOTATED CALIFORNIA CODES

CIVIL CODE

DIVISION 1. PERSONS

PART 2.6. CONFIDENTIALITY OF MEDICAL INFORMATION
CHAPTER 6. RELATIONSHIP TO EXISTING LAW

COPR. (c) WEST 1993 No Claim to Orig. Govt. Works

Current through the 1991-1992 legislative sessions

s 56.28. Patient's right to access

Nothing in this part shall be deemed to affect existing laws

relating to a patient's right of access to his or her own medical

information, or relating to disclosures made pursuant to Section

1158 of the Evidence Code, or relating to privileges established

under the Evidence Code.

1982 Main Volume Credit(s)

(Added by Stats.1981, c. 782, s 2.)

HISTORICAL AND STATUTORY NOTES

1982 Main Volume Historical and Statutory Notes

Derivation: Former s 56.19, added by Stats.1979, c. 773, p.

2645, s 1.

West's Ann. Cal. Civ. Code s 56.28

CA CIVIL s 56.28

END OF DOCUMENT

SPg0335

I
I



AUTHORIZED FOR EDUCATIONAL USE ONLY

West's Ann.Cal.Civ.Code s 56.29

WEST'S ANNOTATED CALIFORNIA CODES

CIVIL CODE

DIVISION 1. PERSONS

PART 2.6. CONFIDENTIALITY OF MEDICAL INFORMATION

CHAPTER 6. RELATIONSHIP TO EXISTING LAW

COPR. (c) WEST 1993 No Claim to Orig. Govt. Works

Current through the 1991-1992 legislative sessions

s 56.29. Information Practices Act of 1977; applicability

(a) Nothing in Chapter 1 (commencing with Section 1798) of

Title 1.8 of Part 4 of Division 3 shall be construed to permit the

acquisition or disclosure of medical information regarding a

patient without an authorization, where the authorization is

required by this part.

(b) The disclosure of medical information regarding a patient

which is subject to subdivision (b) of Section 1798.24 shall be

made only with an authorization which complies with the provisions

of this part. Such disclosure may be made only within the time

limits specified in subdivision (b) of Section 1798.24.

(c) Where the acquisition or disclosure of medical information

regarding a patient is prohibited or limited. by any provision of

Chapter 1 (commencing with Section 1798) of Title 1.8 of Part 4 of

Division 3, the prohibition or limit shall be applicable in

addition to the requirements of this part.

1982 Main Volume Credit(s)

(Added by Stats.1981, c. 782, s 2.)

HISTORICAL AND STATUTORY NOTES

1982 Main Volume Historical and Statutory Notes

Former s 56.29, added by Stats.1981, c. 106,-s 1, relating to

d:.sclosures by health care providers to insurance institutions,

agents or support organizations, was repealed by Stats.1981, c.

782, s5. See, now, s 56.10.

Derivation: Former ss 56.20, 56.21, 56.22, added by

Stats.1979, c. 773, p. 2645, s 1. -

West's Ann. Cal. Civ. Cocre s 56.29

CA CIVIL s 56.29

END OF DOCUMENT

SPg0336

I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I



I
I
I
I
I
I
I
I

I
I
I
I
I
I
I
I
I
I

AUTHORIZED FOR EDUCATIONAL USE ONLY

West's Ann.Cal.Civ.Code s 56.30

This document has been amended. Use UPDATE to retrieve the
amending document(s). See SCOPE for more information.

WEST'S ANNOTATED CALIFORNIA CODES

CIVIL CODE

DIVISION 1. PERSONS

PART 2.6. CONFIDENTIALITY OF MEDICAL INFORMATION

CHAPTER 6. RELATIONSHIP TO EXISTING LAW

COPR. (c) WEST 1993 No Claim to Orig. Govt. Works

Current through the 1991-1992 legislative sessions

s 56.30. Exemptions from limitations of this part

< Text-of section operative until Jan. 1, 1994. >

The disclosure and use of the following medical information

shall not be subject to the limitations of this part:,

(a) (Mental health and developmental disabilities) Information

and records obtained in the course of providing services under

Division 4 (commencing with Section 4001), Division 4.1 (commencing

with Section 4400), Division 4.5 (commencing with Section 4500),

Division 5 (commencing with Section 5000), Division 6 (commencing

with Section 6000), or Division 7 (commencing with Section 7100)

of the Welfare and Institutions Code.

(b) (Public social services) Information and records which are

subject to Sections 10850, 14124.1, and 14124.2 of the Welfare and

Institutions Code. -

(c) (State health services, communicable diseases,
developmental disabilities) Information and records maintained

pursuant to Chapter 2 (commencing with Section 200) of Part 1 of

Division 1 of the Health and Safety Code and pursuant to Division

4 (commencing with Section 3000) of the Health and Safety Code.

(d) (Licensing and statistics) Information and records
maintained pursuant to Division 2 (commencing with Section 1200)

a:td Division 9 (commencing with Section 10000), of the Health and

Safety Code; pursuant to Chapter 3 (commencing with Section 1200)

of Division 2 of the Business and Professions Code; and pursuant

to Sectiln 222.26, 224.70, or 226.35 of the Civil Code.

(e) (Medical survey, workers' safety) Information and records

acquired and maintained or disclosed pursuant to Sections 1380 and

1382 0T the Health and Safety Code and pursuant to Division 5

(commencing with Section '6300) of the Labor Code.

(f) (Industrial accidents) Information and records acquired,

maintained, or disclosed pursuant to Division 1 (commencing with

Section 50), Division 4 (commencing with Section 3201), Division

4.5 (commencing with Section 6100), and Division 4.7 (commencing

with Section 6200) of the Labor Code.

(g) (Law enforcement) Information and records maintained by

a health facility which are sought by a law enforcement agency

SPg0337
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under Chapter 3.5 (commencing with Section 1543) of Title 12 of

Part 2 of the Penal Code.

(h) (Investigations of employment accident or illness)
Information and records sought as part of an investigation of an

on-the-job accident or illness pursuant to Division 5(commencing

with Section 6300) of the Labor Code or pursuant to Section 2950

of the Health and Safety Code.

(i) (Alcohol or drug abuse) Information and records subject
to the federal alcohol and drug abuse regulations (Part 2

(commencing with Section 2.1) of subchapter A of Chapter 1 of Title

42 of the Code of Federal Regulations) or to Section 11977 of the

Health and Safety Code dealing with narcotic and drug abuse.

(j) (Patient discharge data) Nothing in this part shall be

construed to limit, expand, or otherwise affect the authority of

the California Health Facilities Commission to collect patient

discharge information from health facilities pursuant to Section

441.18 of the Health and Safety Code.

(k) Medical information and records disclosed to, and their

use by, the Insurance Commissioner, the Division of Industrial

Accidents, the Workers' Compensation Appeals Board, or the
Department of Insurance.

(Amended by Stats.1990, c. 1363 (A.B.3532), s.1, operative July 1,

1991.)

< For text of section operative Jan. 1, 1994, see s 56.30, post. >

West's Ann. Cal. Civ. Code s 56.30

CA CIVIL s 56.30
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West's Ann.Cal.Civ.Code s 56.30

This document has been amended. Use UPDATE to retrieve the
amending document(s). See SCOPE for more information.

WEST'S ANNOTATED CALIFORNIA CODES

CIVIL CODE

DIVISION 1. PERSONS

PART 2.6. CONFIDENTIALITY OF MEDICAL INFORMATION

CHAPTER 6. RELATIONSHIP TO EXISTING LAW

COPR. (c) WEST 1993 No Claim to Orig. Govt. Works

Current through the 1991-1992 legislative sessions

s 56.30. Exemptions from limitations of this part

< Text of section operative Jan. 1, 1994. >

The disclosure and use of the following medical information

shall not be subject to the limitations of this part:

(a) (Mental health and developmental disabilities) Information

and records obtained in the course of providing services under

Division 4 (commencing with Section 4001), Division 4.1 (commencing

with Section 4400), Division 4.5 (commencing with Section 4500),

Division 5 (commencing with Section 5000), Division 6 (commencing

with Section 6000), or Division 7 (commencing with Section 7100)

of the Welfare and Institutions Code.

(b) (Public social services) Information and records which are

subject to Sections 10850, 14124.1, and 14124.2 of the Welfare and

Institutions Code.

(c) (State health services, communicable diseases,
developmental disabilities) Information and records maintained

pursuant to Chapter 2 (commencing with Section 200) of Part 1 of

Division 1 of the Health and Safety Code and pursuant to Division

4 (commencing with Section 3000) of the Health and Safety Code.

(d) (Licensing and statistics) Information and records

maintained pursuant to Division 2 (commencing with Section 1200)

and Division 9 (commencing with Section 10000) of the Health and

Safety Code; pursuant to Chapter 3 (commencing with Section 1200)

of Divi ion 2 of the Business and Professions Code; and pursuant

to Sect^n 8608, 8706, 8817, or 8909 of the Family Code.

(e) (Medical survey, workers' safety) Information and records

acquired and maintained or disclosed pursuant to Sections 1380 and

1382 of the Health and Safety Code and pursuant to Division 5,

(commencing with Section '6300) of the Labor Code.

(f) (Industrial accidents) Information and records acquired,

maintained, or disclosed pursuant to Division 1(commencing with

Section 50), Division 4 (commencing with Section 3201), Division

4.5 (commencing with Section 6100), and Division 4.7 (commencing

with Section 6200) of the Labor Code.

(g) (Law enforcement) Information and records maintained by

a health facility which are sought by a law enforcement agency

SPg0339



under Chapter 3.5 (commencing with Section 1543) of Title 12 of

Part 2 of the Penal Code.

(h) (Investigations of employment accident or illness)

Information and records sought as part of an investigation of an

on-the-job accident or illness pursuant to Division 5 (commencing

with Section 6300) of the Labor Code or pursuant to Section 2950

of the Health and Safety Code.

(i) (Alcohol or drug abuse) Information and records subject

to the federal alcohol and drug abuse regulations (Part 2

(commencing with Section 2.1) of subchapter A of Chapter 1 of Title

42 of the Code of Federal Regulations) or to Section 11977 of the

Health and Safety Code dealing with narcotic and drug abuse.

(j) (Patient discharge data) Nothing in this part shall be

construed to limit, expand, or otherwise affect the authority of

the California Health Facilities Commission to collect patient

discharge information from health facilities pursuant to Section

441.18 of the Health and Safety Code.

(k) Medical information and records disclosed to, and their

use by, the Insurance Commissioner, the Division of Industrial

Accidents,' the Workers' Compensation Appeals Board, or the

Department of Insurance.

1982 Main Volume Credit(s)

(Amended by Stats.1990, c. 1363 (A.B.3532), s 1, operative July 1,

1991; Stats.1992, c. 163 (A.B.2641), s 5, operative Jan. 1, 1994.)

< For text of section operative until Jan. 1, 1994, see s 56.30, ante.

LAW REVISION COMMISSION COMMENT

1993 Pocket Part Law Revision Commission Comment

1992 Amendment

Subdivision ( d) of Section 56.30 is amended to substitute

references to the Family Code provisions that replaced the former

Civil Code provisions. [22 Cal.L.Rev.Comm.Reports 1 (1992)]

^11% HISTORICAL AND STATUTORY NOTES

1993 Pocket Part Historical and Statutory Notes

1990 Legislation
.

The 1990 amendment, in subd. (d), substituted "Sections

222.26, 224.70, or 226.35" for "Section 224s".

,

1992 Legislation

The 1992 amendment made changes to conform with the enactment
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of the Family Code by Stats.1992, c. 162.

1982 Main Volume Historical and Statutory Notes

Main Volume Text

s 56.30. Exemptions from limitations of this part

The disclosure and use of the following medical information

shall not be subject to the limitations of this part:

(a) (Mental health and developmental disabilities)

Information and records obtained in the course of providing

services under Division 4 (commencing with Section 4001), Division

4.1 (commencing with Section 4400), Division 4.5 (commencing with

Section 4500), Division 5 (commencing with Section 5000), Division

6 (commencing with Section 6000), or Division 7 (commencing with

Section 7100) of the Welfare and Institutions Code.

(b) (Public social services) Information and records which

are subject to Sections 10850, 14124.1, and 14124.2 of the Welfare

and Institutions Code.

(c) (State health services, communicable diseases,

developmental disabilities) Information and records maintained

pursuant to Chapter 2 (commencing with Section 200) of Part 1 of

Division 1 of the Health and Safety Code and pursuant to Division

4 (commencing with Section 3000) of the Health and Safety Code.

(d) (Licensing and statistics) Information and records

maintained pursuant to Division 2 (commencing with Section 1200)

and Division 9 (commencing with Section 10000) of the Health and

Safety Code; pursuant to Chapter 3 (commencing with Section 1200)

of Division 2 of the Business and Professions Code; and pursuant

to Section 224s of the Civil Code.

(e) (Medical survey, workers' safety) Information and records

acquired and maintained or disclosed pursuant to Sections 1380 and

1382 of the Health and Safety Code and pursuant to Division 5

(commencing with Section 6300) of the Labor Code.

(f) (Industrial accidents) Information and records acquired,

maintained, or disclosed pursuant to Division 1 (commencing with

Section 50), Division 4 (commencing with Section 3201), Division

4.5 (commencing with Section 6100), and Division 4.7 (commencing

w:.th Section 6200) of the Labor Code.

(g) (Law enforcement) Information and records maintained by

a healtZL facility which are sought by a law enforcement agency

under Clftpter 3.5 (commencing with Section 1543) of Title 12 of

Part 2 of the Penal Code.

(h) (Investigations of employment accident or illness)

InformAtion and records sought as part of an investigation of an

on-the-job accident or iftness pursuant to Division 5 (commencing

with Section 6300) of the,Labor Code or pursuant to Section 2950

of the Health and Safety Code.

(i) (Alcohol or drug abuse) Information and records subject

to the federal alcohol and drug abuse regulations (Part 2

(commencing with Section 2.1) of subchapter A of Chapter 1 of Title

42 of the Code of Federal Regulations).or to Section 11977 of the

Health and Safety Code dealing with narcotic and drug abuse.

SPg0341
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(j) (Patient discharge data) Nothing in this part shall be

construed to limit, expand, or otherwise affect the authority of

the California Health Facilities Commission to collect patient

discharge information from health facilities pursuant to Section

441.18 of the Health and Safety Code.

(k) Medical information and records disclosed to, and their

use by, the Insurance Commissioner, the Division of Industrial

Accidents, the Workers' Compensation Appeals Board, or the
Department of Insurance.

(Added by Stats.1981, c. 782, s 2.)

Main Volume Historical and Statutory Notes

Former s 56.30, added by Stats.1979, c. 773, p. 2645, s 1,

relating to compensatory, and civil damages for violations and

recovery of attorneys' fees and costs in actions was repealed by

Stats.1981, c. 782, s 1.5. See, now, s 56.35.

Derivation: Former s 56.25, added by Stats.1979, C. 773, p.

2645, s 1, amended by Stats.1980, c. 1025, s 1.

Fc;-mer s 56.26, added by Stats.1980, c. 384, s 1.

WEST'S CALIFORNIA CODE FORMS

1982 Main Volume West's California'Code Forms

See West's California Code Forms, Civil.

LIBRARY REFERENCES

1993 Pocket Part Library References

Witnesses k211(1).

C.J.S. Witnesses s 295.

1982 Main Volume Library References

Hospitals U.

Physicians and Surgeons k18.110.

C.I.S. Hospitals s 5.

C. S. Physicians and Surgeons s 67.

West's Ann. Cal. Civ. Code s 56.30

CA CIVtL S 56.30

END OF DOCUMENT
.
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AUTHORIZED FOR EDUCATIONAL USE ONLY

West's Ann.Cal.Civ.Code s 56.35

WEST'S ANNOTATED CALIFORNIA CODES

CIVIL CODE

DIVISION 1. PERSONS

PART 2.6. CONFIDENTIALITY OF MEDICAL INFORMATION

CHAPTER 7. VIOLATIONS

COPR. (c) WEST 1993 No Claim to Orig. Govt. Works

Current through the 1991-1992 legislative sessions

s 56.35. Compensatory and punitive damages; attorneys' fees and
costs

In addition to any other remedies available at law, a patient

whose medical information has been used or disclosed in violation

of Section 56.10 or 56.20 or subdivision (a) of Section 56.26 and

who has sustained economic loss or personal injury therefrom may

recover compensatory damages, punitive damages not to exceed three

thousand dollars ($3,000), attorneys' fees not to exceed one

thousand dollars ($1,000), and the costs of litigation.

1982 Main Volume Credit(s)

I
I

(Added by Stats.1981, c. 782, s 2.)

HISTORICAL AND STATUTORY NOTES

1982 Main Volume Historical and Statutory Notes

Derivation: Former s 56.30, added by Stats.1979, c. 773, p.

2645, s 1.

LAW REVIEW COMMENTARIES

I
I
I
I
I
I
I

1993 Pocket Part Law Review Commentaries

Toward a uniform right to medical records: A proposal for a

model patient access and information practices statute. (1983) 30

U.C.L.A.Law Rev. 1349.

West's Ahn. Cal. Civ. Code s 56.35

CA CIVIL s 56.35

END OF DOCUMENT
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AUTHORIZED FOR EDUCATIONAL USE ONLY

West's Ann.Cal.Civ.Code s 56.36

WEST'S ANNOTATED CALIFORNIA CODES

CIVIL CODE

DIVISION 1. PERSONS

PART 2.6. CONFIDENTIALITY OF MEDICAL INFORMATION

CHAPTER 7. VIOLATIONS

COPR. (c) WEST 1993 No Claim to Orig. Govt. Works

Current through the 1991-1992 legislative sessions

s 56.36. Misdemeanors

Any violation of the provisions of this part which results in

economic loss or personal injury to a patient is punishable as a

misdemeanor.

1982 Main Volume Credit(s)

(Added by Stats.1981, c. 782, s 2.)

HISTORICAL AND STATUTORY NOTES

1982 Main Volume Historical and Statutory Notes

Derivation: Former s 56.31, added by Stats.1979, c. 773, p.

2645, s 1, amended by Stats.1980, c. 676, s 40.

West's Ann. Cal. Civ. Code s 56.36

CA CIVIL s 56.36

END OF DOCUMENT
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AUTHORIZED FOR EDUCATIONAL USE ONLY

West's Ann.Cal.Civ.Code s 56.37

WEST'S ANNOTATED CALIFORNIA CODES

CIVIL CODE

DIVISION 1. PERSONS

PART 2.6. CONFIDENTIALITY OF MEDICAL INFORMATION

CHAPTER 7. VIOLATIONS

COPR. (c) WEST 1993 No Claim to Orig. Govt. Works

Current through the 1991-1992 legislative sessions

s 56.37. Waivers unenforceable and void

Any waiver by a patient of the provisions of this part, except

as authorized by Section 56.11 or 56.21 or subdivision (b) of

Section 56.26, shall be deemed contrary to public policy and shall

be unenforceable and void.

1982 Main Volume Credit(s)

(Added by Stats.1981, c. 782, s 2.)

HISTORICAL AND STATUTORY NOTES

1982 Main Volume Historical and Statutory Notes

Derivation: Former s 56.32, added by Stats.1979, c. 773, p.

2645, s 1.

West's Ann. Cal. Civ. Code s 56.37

CA CIVIL s 56.37

END OF DOCUMENT
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AUTHORIZED FOR EDUCATIONAL USE ONLY

COPR. (C) WEST 1993 NO CLAIM TO ORIG. U.S. GOVT. WORKS

245 Cal.Rptr. 525

(Cite as: 199 Cal.App.3d 1230, 245 Cal.Rptr. 525)

Barbara J. INABNIT, a Minor, etc., et al., Plaintiffs and Appellants,

V.

Richard P. BERKSON, Defendant and Respondent.

No. F006573.

Court of Appeal, Fifth District.

March 29, 1988.

Certified for Partial Publication [FN*].

FN* Pursuant to California Rules of Court, rule 976.1, this

opinion is certified for publication with the exception of parts

I through III. Review Denie,d June 22, 1988.

Patient and her mother brought suit against psychiatrist for

damages resulting from his allegedly unauthorized and negligent

disclosure of their medical records. The Superior Court, Tulare

County, Kenneth E. Conn, J., granted summary judgment in favor of

psychiatrist, and patient and mother appealed. The Court of Appeal,

Hamlin, J., held that: (1) Confidentiality of Medical Information

Act section allows licensed physician to release records pertaining

to psychiatric treatment furnished to patient without patient's

authorization when production of records is compelled by subpoena

duces tecum issued in judicial proceeding in which physician is not

a party, and when copies of subpoena and affidavit, accompanied by

notice to patient or patient's attorney, have been served in

accordance with Code of Civil Procedure section, and (2) where

patient and her mother, through their attorneys, received notice

pursuant to Act that psychiatrist's records were being sought by

defendant in wrongful death action by patient and her mother, but

they failed to take any action to claim psychotherapist-patient

privilege, they waived that privilege within meaning of Evidence

Code section, leaving psychiatrist in position of being compelled

under provisions of Act to disclose the records.

Affirmed.

(1] PHYSICIANS AND SURGEONS k15(9)

299k15(9)

Confidentiality of Medical Information Act section allows licensed

physician to release records pertaining to psychiatric treatment

furnished to patient without patient's authorization when

production of records is compelled by subpoena duces tecum issued

in judicial proceeding in which physician is not a party, and when

copies of subpoena.and affidavit, accompanied by notice to patient

or patient's attorney, havg-.bee qrved_in acCordange with Code-of

Civil Procedure section. ^te't^^-Anri.Cal-Civ.Code e`^56 et seq.;^

West's Ann.Cal.C.C.P. s 1985 ^.

[2] WITNESSES k212

410k212

Disclosure of subpoenaed medical records by psychotherapists was

controlled by Confidentiality of Medical Information Act section

SPg0346
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even before that special category was added to list of witnesses
in 1986. West's Ann.Ca1.C.C.P. ss 1985.3, 1985.3(a)(1).

[2] WITNESSES k214.5

410k214.5

.Disclosure of subpoenaed medical records by psychotherapists was

controlled by Confidentiality of Medical Information Act section

even before that special category was added to list of witnesses
in 1986. West's Ann.Ca1.C.C.P. ss 1985.3, 1985.3(a)(1).

[3] WITNESSES k212

410k212

That medical provider whose records were subpoenaed by wrongful

death defendant was both physician and psychiatrist did not compel

finding that Confidentiality of Medical Information Act section,

before its 1986 amendment to specifically include psychotherapists,

did not require his production of the records, even though

privilege for psychiatric communications and records is broader in

scope than physician-patient privilege; legislature meant from

date it originally enacted Act in 1980 that subpoenaing of any

records of any physician should trigger duty on subpoenaing party

to give notice to consumer before requiring production of those

records. West's Ann.Ca1.C.C.P. s 1985.3.

[4] WITNESSES k219(5)

410k219(5)

Where pa.tient and her mother, through their attorneys, received

notice pursuant to Confidentiality of Medical Information Act

section that psychiatrist's records of treatment of patient and

mother were being sought by defendant in wrongful death action by

patient and her mother, but they failed to take any action to claim

psychotherapist-patient privilege, they waived that privilege

within meaning of Evidence Code section, leaving psychiatrist in

position of being compelled under provisions of Act to disclose the

records. West's Ann.Cal.C.C.P. s 1985.3; West's Ann.Cal.Civ.Code

s 56.10(b) (3); West's Ann.Cal.Evid.Code ss 912, 912(a), 1014, 1014

comment.

*1231 **526

Borton, Petrini & Conron, George Martin and J. David Petrie,

Visalia, for defendant and respondent.

HAMLIN, Associate Justice.

.Plaintiffs Barbara J. Inabnit, a minor, by and through her

guardian ad litem Mary Jaynes, Mary Jaynes, Jenny Gonzales, Charles

0. Inabnit, Jr., Donald L. Inabnit and Mildred Inabnit appeal from

the summary judgment in favor of defendant Richard P. Berkson and

against them in their action for damages resulting from defendant's

unauthorized and negligent disclosure of the medical records of

plaintiffs Barbara Inabnit and her mother, Mary Jaynes.

[1] This appeal presents for our review one aspect of the

Confidentiality of Medical Information Act (Civ.Code, s 56 et seq.)

(the Act). The issue before us is whether a licensed physician may

release his records pertaining to psychiatric treatment furnished

a patient without that patient's authorization when the production

SPg0347
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of those records is compelled by a subpoena *1232 duces tecum
issued in a judicial proceeding in which the physician is not a

party. We conclude that such release is proper when copies of the

subpoena and affidavit, accompanied by the notice to the patient

or the patient's attorney, have been served, as in this case, in

accordance with Code of Civil Procedure section 1985.3. We will
affirm the judgment.

STATEMENT OF FACTS AND PROCEDURAL BACKGROUND

On September 27, 1984, plaintiffs filed a complaint against

Richard P. Berkson, **527 M.D., alleging that sometime in 1983

defendant, a psychiatrist, had been engaged by Mary Jaynes to treat

her daughter, Barbara J. Inabnit, for depression occasioned by the

loss of Barbara's father and for the associated anxieties. As part
of his professional services, defendant also interviewed and

counseled Mary Jaynes and was treating her as well as her daughter.

The complaint alleged that at the time of the treatment plaintiffs

herein were plaintiffs in another lawsuit in the same court for the

wrongful death of Barbara Inabnit's father (wrongful death action).

The complaint further alleged that defendant, 'with knowledge of the

pending wrongful death action, in early 1984 negligently released

to the attorney for one of the defendants in that action certain
private, confidential and privileged interview notes (medical

records) having to do with his counseling sessions with plaintiffs

Barbara Inabnit and Mary Jaynes. Such negligent release of the

medical records allegedly caused plaintiffs' wrongful death cause

of action to diminish in value in an amount not yet ascertained.

Defendant answered plaintiffs' complaint, alleging that his

disclosure of the medical records was lawful and pursuant to a

subpoena duces tecum issued and served pursuant to Code of Civil

Procedure section 1985.3. He raised several affirmative defenses,

including the bar of Civil Code section 56.10, subdivision (b)(3),

[FN1] consent and estoppel.

FN1. At all times pertinent to this action, Civil Code section

56.10, subdivision (b) (3) provided: "(b) A provider of health care

shall disclose medical information if the disclosure is compelled

by any of the following: [P) ... [P] (3) By a party to a
proceeding before a court or administrative agency pursuant to a

subpoena, subpoena duces tecum, notice to appear served pursuant

to Section 1987 of the Code of Civil Procedure, or any provision

authorizing discovery in a proceeding before a court or
administrative agency." Further references to Section 56.10 and its

subdivisions are to Civil Code section 56.10 and its subdivisions.

Defendant moved for summary judgment on the basis that Section

56.10, subdivision (b)(3), provides an exception to the
psychotherapist-patient privilege, that he released the medical

records pursuant to a subpoena duces tecum as that provision

contemplates when the requirements of Code of Civil Procedure

section 1985.3 [FN2) have been satisfied. **528 Thus defendant
*1233 contends he did not breach any duty toward plaintiffs that

would support any of the causes of action alleged in plaintiffs'

complaint.
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FN2. In 1983 and 1984 Code of Civil Procedure section 1985.3

provided in pertinent part: "(a) For purposes of this section, the

following definitions apply: (P] (1) 'Personal records' means the

original or any copy of books, documents or other writings

pertaining to a consumer and which are maintained by any 'witness'

which is a physician, ... [P] (2) 'Consumer' means any individual

... which has ... used the services of such witness.... [P] (3)

'Subpoenaing party' means the person or persons causing a subpoena

duces tecum to be issued or served in connection with any civil

action or proceeding pursuant to this code, ... [P] (b) The date

specified in a subpoena duces tecum for the production of personal

records shall not be less than 15 days from the date the subpoena

is issued. Prior to the date called for in the subpoena duces

tecum for the production of personal records, the subpoenaing party

shall serve or cause to be served on the consumer whose records are

being sought a copy of the subpoena duces tecum, of the affidavit

supporting the issuance of the subpoena, and of the notice

described in subdivision (e) . Suchservice shall be made both: (P]

(1) To the_ consumer personally, or at his or her last known

address, ... or, if he or she is a party, to his or her attorney

of record. [P] (2) Not less than 10 days prior to the date for

production specified in the subpoena duces tecum, plus the

additional time provided by Section 1013 if service is by mail.

[P] (c) Prior to the production of the records, the subpoenaing

party shall do either of the following: [P] (1) Serve or cause to

be served upon the witness a proof of personal service or of

service by mail attesting to compliance with subdivision (b). [P]

(2) Furnish the witness a written authorization to release the

records signed by the consumer or by his or her attorney of record.

The witness may presume that any attorney purporting to sign such

authorization on behalf of the consumer acted with the consent of

the consumer. [P] ... [P] (e) Every copy of the subpoena duces

tecum and affidavit served on a consumer or his or her attorney in

accordance with subdivision (b) shall be accompanied by a notice,

in a typeface designed to call attention to the notice, indicating

that (1) records about the consumer are being sought from the

witness named on the subpoena; (2) if the consumer objects to the

witness furnishing the records to the party seeking the records,

the consumer must file papers with the court prior to the date

specified for production on the subpoena; and (3) if the party who

is seeking the records will not agree in writing to cancel or limit

the subpoena, an attorney should be consulted about the consumer's

interest in protecting his or her rights of privacy. If a notice

of taking of deposition is also served, that other notice may be

set forth in a single document with the notice required by this

subdivision. [P] (f) Any consumer whose personal records are

sought by a subpoena duces tecum may, prior to the date for

production, bring a motion under Section 1987.1 to quash or modify

the subpoena duces tecum. Notice of the bringing of that motion

shall be given to the witness prior to production. No witness

shall be required to produce personal records after receipt of

notice that such a motion has been brought, except upon order of

the court in which the action is pending or by agreement of the

parties, witnesses, and consumers affected. (P) ..." Further
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references to Section 1985.3 and its subdivisions are to Code of
Civil Procedure section 1985.3 and its subdivisions as they read
in 1984.

In support of his motion for summary judgment, defendant

submitted a declaration that he was informed and believed that a

subpoena duces tecum was served on his office on December 29, 1983,

and that the copying of plaintiffs' medical records was done
pursuant to that subpoena duces tecum. Defendant later filed a
supplementary declaration that amended his previous declaration by

changing the date on which the subpoenaed documents were copied

from December 29, 1983, to January 10, 1984. In the latter
declaration, defendant declares that, "The records which I produced

for copying on January 10, 1984, were being produced in response
to a subpoena duces tecum.... "

*1234 Along with a memorandum of points and authorities in

opposition to the motion for summary judgment, plaintiffs filed on

October 17, 1985, the declaration of Hugh B. Fielder, an attorney

for plaintiffs both in the underlying wrongful death action and in

the negligence action. On the preceding day, plaintiffs' attorney

had filed a demand that the original transcript of defendant's

April 11, 1985, deposition be lodged with the trial court. Fielder

admitted he had designated defendant as an expert witness in the

wrongful death action, and that he had been served with a copy of

the subpoena of defendant's medical records in accordance with

Section 1985.3. Copies of several pages of defendant's deposition

were attached, raising the question whether at the time he allowed

his medical records to be copied defendant had been aware that

there was a subpoena for them. The declaration of Mary Jaynes was

also filed on October 17, 1985, setting forth that she had never

given defendant permission to release the documents.

On December 16, 1985, the trial court ruled on defendant's

motion for summary judgment, stating in part: "I am persuaded that

the provisions of Civil Code, section 56.10, is [sic] specific and

unequivocal in requiring a health care provider to disclose medical

information if the disclosure is compelled pursuant to a subpoena

duces tecum. The statute makes an express exception to the

provision requiring an authorization from the patient. [P) I
fi,nd, therefore, that defendant's conduct cannot be the basis for

any liability to plaintiffs and the defendant is entitled to

summary judgment in his favor. (P) Defendant's motion is,granted."

An order granting summary judgment and summary judgment for

defendant were filed on December 19, 1985.

On December 31, 1985, plaintiffs filed a document entitled

"Notice of Appeal of Ruling on Summary Judgment." The ruling on

the summary judgment is not appealable. However, the body of

plaintiffs' notice recites that the ruling was entered on or about

December 19, 1985, the date upon which the judgment was filed.

Since the notice of appeal was timely as to the judgment and the

parties have fully briefed the issues on appeal without objection,

we elect to treat this as an appeal from the judgment that followed

the ruling on summary judgment.

I.-III. [FN**]
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FN** See footnote *, ante.

*1235 IV.

Waiver of the Psychotherapist-Patient Privilege

Defendant contends that as a matter of law under Section

56.10, subdivision (b)(3), he, as a licensed physician practicing

psychiatry, **529 was not required to assert the
psychotherapist-patient privilege before turning over his records

pursuant to a subpoena duces tecum issued in the wrongful death

judicial proceeding.

First, defendant points out that as a licensed physician he

is, by definition in then effective Civil Code section 56.05,

subdivision (d), a provider of health care within the meaning of

Section 56.10.

Second, the medical records that were released by defendant's

employees constituted "medical information regarding a patient of

the provider."

Section 56.10 in the very first subdivision (a) recognizes the

equivalent of a psychotherapist-patient privilege when it states:

"No provider of health care shall disclose medical information

regarding a patient of the provider without first obtaining an

authorization, except as provided in subdivision (b) or (c)." Thus

Section 56.10 does not purport to modify or conflict with the

psychotherapist-patient privilege established by Evidence Code

section 1014 before Section 56.10 was originally enacted in 1981.

Instead, Section 56.10 specifies two carefully crafted exceptions

to the requirement of patient authorization. The exception with

which we are concerned, subdivision (b)(3), provides: "(b) A

provider of health care shall disclose medical information if the

disclosure is compelled by any of the following: "... "(3) By a

party to a proceeding before a court or administrative agency

pursuant to a subpoena, subpoena duces tecum, notice to appear

served pursuant to Section 1987 of the Code of Civil Procedure, or

any provision authorizing discovery in a proceeding before a court

or administrative agency." Section 1985.3 governs the procedure for

serving a subpoena duces tecum of personal records of one who has

used the services of a "witness" who was a physician.

The first requirement of Section 1985.3 for the issuance of

a subpoena duces tecum of the personal records of a consumer is

that the subpoenaing party serve a copy of the subpoena duces tecum

on the consumer or his attorney. The details of this requirement

are stated in subdivision (b)(1) set forth in footnote 2 above.

*1236 Here, the subpoenaing party complied with the

requirements of Section 1985.3, subdivision (b)(1), by serving

plaintiffs' attorneys with a copy of the subpoena duces tecum, the

affidavit in support of its issuance, and the notice specified in

subdivision (e).

The production of the records was to have taken place on

December 29, 1983. The required documents were served on

plaintiffs' attorneys on December 14, .1983, which complies with the

10 days plus 5 days for mailing notice requirement of subdivision

(b) (2) •

The second requirement of Section 1985.3 is that the witness

be provided with a proof of service indicating that the consumer
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has been advised of the issuance of the subpoena duces tecum. This

requirement, set forth in subdivision (c)(1), was also satisfied.

The final requirement for the subpoenaing party (stated in

subdivision (e)) is that, such party notify the consumer (1) that

his or her records are being sought from the witness, (2) that the

consumer has a right to object, and (3) that the consumer has the

right to seek the services of an attorney in order to protect his
rights of privacy.

Similarly, this requirement was met. A notice of taking
deposition was served upon plaintiffs' attorneys by the subpoenaing
party. Paragraph No. 3 of the notice of taking deposition

specifically complies with the exact notice requirements of
subdivision (e).

Section 1985.3 not only sets forth the requirements to be

satisfied by the subpoenaing party but it also specifies in

subdivision (f) what the consumers, such as plaintiffs in this

case, can do if they object to the production of their personal

records pursuant to the subpoena. Plaintiffs simply did nothing
to protect against defendant's production of his records pertaining

to his psychiatric treatment of plaintiffs.

**530 [2] Plaintiffs attempt to excuse their failure to

protect against defendant's production of his records by pointing

out that records maintained by psychotherapists were not controlled

by Section 1985.3 until that specific category was added to the

list of witnesses in subdivision (a) (1) of that section in 1986

(Stats.1986, ch. 605, s 1, p. 226). They contend there could have

been no legislative purpose in such a specific addition to the list

of witnesses if psychotherapists were already covered. As applied

to this case, plaintiffs' argument is flawed. Since the 1986
amendment adds "psychotherapist, as *1237 defined in Section 1010

of the Evidence Code," [FN3) an examination of that definition

leaves little doubt that the 1986 amendment was intended to add

many to those already embraced within the category of providers of

health care as defined in Civil Code section 56.05. Only
subdivision (a) of Evidence Code section 1010 mentions persons who

practice psychiatry, and that mention appears to have been made to

provide a description of another addition: "(a) A person
authorized, or reasonably believed by the patient to be authorized,

to practice medicine in any state or nation who devotes, or is

reasonably believed by the patient to devote, a substantial portion

of his or her time to the practice of psychiatry." More

significantly, by including all psychotherapists, as defined•in

Evidence Code section 1010, as health providers, the 1986 amendment

added to those covered by Section 1985.3, licensed psychologists,

clinical social workers, school psychologists with a credential,

and marriage, family and child counselors. Their addition was a

significant legislative purpose for the 1986 amendment.

FN3. In 1986 Evidence Code section 1010 provided: "As used
in this article, 'psychotherapist' means: [P] (a) A person
authorized, or reasonably believed by the patient to be authorized,

to practice medicine in any state or nation who devotes, or is

reasonably believed by the patient to devote, a substantial portion
of his or her time to the practice of psychiatry. [P] (b) A person
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licensed as a psychologist under Chapter 6.6 (commencing with

Section 2900) of Division 2 of the Business and Professions Code.

[P] (c) A person licensed as a clinical social worker under Article

4 (commencing with Sect.ion 9040) of Chapter 17 of Division 3 of the

Business and Professions Code, when he or she is engaged in applied
psychotherapy of a nonmedical nature. [P) (d) A person who is
serving as a school psychologist and holds a credential authorizing

such service issued by the state. [P] (e) A person licensed as a

marriage, family and child counselor under Chapter 13 (commencing

with Section 4980) of Division 2 of the Business and Professions
Code."

[3] Plaintiffs then assert that defendant's production of
records was not compelled by Section 1985.3 before the
above-mentioned amendment to that section in 1986 simply because

he was both a physician and a psychiatrist. They contend that

defendant was excluded from the coverage of Section 1985.3 in 1983

and 1984 because he treated plaintiffs in his capacity as a

psychotherapist and only psychotherapeutic records were requested

and obtained. According to plaintiffs, that makes a difference

because the Legislature has granted to patients of psychiatrists
a privilege much broader in scope than the ordinary
physician-patient privilege. We disagree. That the privilege for

psychiatric communications and records is broader in scope than the

physician-patient privilege does not suggest that Section 1985.3

in referring to the records maintained by a physician meant

anything other than all the records of a physician without regard

to his specialty. Certainly it is reasonable to believe the

Legislature meant from the date it originally enacted Section

1985.3 in 1980 that the'subpoenaing of any records of any physician

should trigger a duty on the subpoenaing party to give notice to

the consumer before requiring the production of those records.

[4] *1238 Section 56.10, subdivision (b)(3), a part of the

Act, states that a provider of health care such as defendant shall

disclose medical information about a patient he has treated if the

disclosure is compelled by a party to a proceeding before a court

pursuant to a subpoena duces tecum. The Act was enacted with full

knowledge of the existence of the psychotherapist- patient

privilege provided by Evidence Code section 1014. In fact, Civil

Code section 56.28, a part of the Act, states that nothing in the

Act shall be deemed to affect existing laws relating to privileges

established under the Evidence Code.

**531 This general limitation stated in Section 56.28 requires

us to consider the provisions of the Evidence Code relating to the

psychotherapist- patient privilege before deciding the effect of

Section 56.10 in this case.

Evidence Code section 1014 provides in relevant part: "Subject

to Section 912 and except as otherwise provided in this article,

the patient, whether or not a party, has a privilege to refuse to

disclose, and to prevent another from disclosing, a confidential

communication between patient and psychotherapist if the privilege

is claimed by: "(a) The holder of the privilege [the patient, or

in the case of Barbara J. Inabnit, a minor, her guardian under the

provisions of Evidence Code section 1013]; "(b) A person who is
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authorized to claim the privilege by the holder of the privilege;

or "(c) The person who was the psychotherapist at the time of the
confidential communication, ... "...

Under the provisions of Evidence Code section 1015, the

psychotherapist who received or made a communication subject to the

privilege is required to claim the privilege whenever he is present

when the communication is sought to be disclosed. However, the
privilege established by Evidence Code section 1014 is, by the

express provisions of that section, subject to section 912 of that

code, which provides for waiver of the privilege with respect to

a communication protected by such privilege if the holder of the

privilege has consented to such disclosure. The same section
provides that consent to disclosure may be manifested by conduct

of the holder of the privilege indicating consent to disclosure,

including failure to claim the privilege in any proceeding in which

the holder has the legal standing and opportunity to claim the

privilege. (Evid.Code, s 912, subd. (a).)

Here, plaintiffs, through their attorneys, received notice

pursuant to Section 1985.3 that defendant's records of treatment

of plaintiffs were being *1239 sought in the wrongful death action

and of what they could do to protect against unwanted disclosure.

In this circumstance, plaintiffs' failure to take any action

whatsoever to claim the psychotherapist-patient privilege
constituted a waiver of the privilege within the meaning of

Evidence Code section 912, subdivision (a) . Such waiver left
defendant in the position of -being compelled under the provisions

of Section 56.10, subdivision (b)(3) to disclose his medical

records.

We believe the conclusion we have reached in no way threatens

or interferes with the intended purpose of the
psychotherapist-patient privilege: to encourage "the fullest

revelation of the most intimate and embarrassing details of the

patient's life." (See legis. committee com., 29B West's
Ann.Evid.Code (1966 ed.) s 1014, p. 621.) We merely recognize that

compliance with the notice requirements of Section 1985.3 sets the

stage for a waiver of the privilege by the failure of the holder

(or one authorized to act for the holder) to act in any reasonable

way to claim the privilege.

We note that the Act has not yet been interpreted by an

appellate court in conjunction with Section 1985.3. It is far from

clear how the Legislature intended these statutes to relate one to

the other. The Legislature will, we are confident, act promptly

to provide further clarification if we have not discerned its true

purpose and intent in enacting these two statutes.

Since defendant's production of plaintiffs' medical records

was compelled by the subpoena duces tecum served upon him,

defendant breached no duty to plaintiffs. The trial court did not

err in granting summary judgment in favor of defendant and against

plaintiffs.

The judgment is affirmed and defendant is awarded his costs

on appeal against plaintiffs.

WOOLPERT, Acting P.J., and PETTITT,.J. [FN*], concur.
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FN* Retired judge of the superior court, sitting under

assignment by the Chairperson of the Judicial Council.

END OF DOCUMENT

SPg0355

I

I

I

I

I
I
I
I

I
I

I
I

1

I
I
I
I

I



G I tl

SPg0356



I

SPg0357

I

I

I
I
I

I
I
I
I
I

I
I

I

I
I
I



I
MEMORANDUM

I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I sPgo3s8

I



I
I
I
I
I
I
I
I
I
J
I
I
I
I
I

SPg0359

I

I



L.^ --^;p

.

SPg0360



SPg0361



I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
1 1

I SPq0362

I



Executive Vice President

Russell Serafln. Houston

SecretaryTreasurer

J

SPg0363



I
I
I
I
I
I
I

I
I
I
I
I
I
I
11

I gpg0364

I



h. 1994

Sincerely,

SPg0365



I

I
I
I

I
I
I
I

I
I
I

I
I
1 1

I

I

I
I

Dw .g.aey .d

_ .

^.

_

♦ ..

• • . .

_ . .. .
. .• . . . _. • • .

. .. .•

^

.
•

_

3.

. .

••
_ • .

y ¢ _ 7_ . . .,,
.

. y .• ... . . .

h

^
•..

.....
_ ^ . a

vou _ o
..,. ,. . , .

.

..

.a1 ^
_._



of

2001.004

b o ngy o

SPg0367



,

SPg0368



SPg0369

I
I
I
I
I
I
I

I
I
I
I
I
I
I
I
I
I
I



76102

SPg0370

"



SPg0371

5



21, 1994

SPg0372



I

SPg0373

I
I
I
I
I
I
I
I
I
I
I
I

I

I
I
I



1

I
I

DON HENDERSON

DISTRICT 7

COMMITTEES

.UR1SaRUGENCE

a

u

,

I
I
I
I
I
I
I
A
I
I
I

A-Ift-

enclosure

SPg0374

I



d,



I

I
I

I
I

I

SPg0376

I



^

76102

SPg0377



I
I
I
I
I
I
I

.

I
I

I

1

I
I

SPg0378

I
I
I



17

SPg0379



I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I

SPg0380

I



•

May 11, 1994

3

Mr. Luther Soules, 111

Chairman, Supreme Court Advisory Committee

Soules & Wallace

Frost Bank Tower

100 West Houston Street

San Antonio, Texas 78205--1457

Dear Mr. Soules:

Court reporters throughout the State of Texas have been having

formidable problems since the inception of these two Rules in 1984.

Up until this time, our attempts have been futile in getting the

Rules modified. Our hope is that you can see the impossibility of

our complying with these Rules and make a recommendation in the

Advisory Committee for changes.

Enclosed you will find several affidavits from owners of court

reporting firms in Houston, Texas. These are but a few of the

problems encountered every day in trying to comply with the Rules

and preserve the integrity of the Record. By reading the

affadivits attached, you will hopefully see the impossibility

imposed upon court reporters in trying to protect the Record.

I feel that the Federal Rules of Civil Procedure have come up

with the solution to Rule 205 of the State Rules.

FEDERAL RULE (30)(e) states:

REVIEW BY WITNESS; CHANCES; SIGNING. IF REQUESTED BY THE

DEPONENT OR A PARTY BEFORE COMPLETION OF THE DEPOSITION,

THE DEPONENT SHALL HAVE 30 DAYS AFTER BEING NOTIFIED BY

THE OFFICER THAT THE TRANSCRIPT OR RECORDING IS AVAILABLE

IN WHICH TO REVIEW THE TRANSCRIPT OR RECORDING AND, IF

THERE ARE CHANGES IN FORM OR SUBSTANCE, TO SIGN A

STATEMENT RECITING SUCH CHANGES AND THE REASONS GIVEN BY

THE DEPONENT FOR MAKING THEM. THE OFFICER SHALL INDICATE

IN THE CERTIFICATE PRESCRIBED BY SUBDIVISION (f)(1)

WHETHER ANY REVIEW WAS REQUESTED AND, IF SO, SHALL APPEND

ANY CHANGES MADE BY THE DEPONENT DURING THE PERIOD

ALLOWED.
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The above Rule accomplishes the same end result as Rule 205 of the

State Rule without the possibility of having the record altered,

lost, obliterated, not returned, missing exhibits and missing pages

of testimony, etc.

Also please find enclosed an Order published in the Texas Supreme

Court Journal, Vol. 36, page 895, February 5, 1993 upholding an

Order of the Honorable Don Wittig, Judge, February 4, 1993.

This Order changes the wording of Rule 206 of the State Rules to

read "....make transcripts of pertinent depositions available for

inspection and photocopying at (requesting party's) expense during

normal working hours."

The current Rule 206 states,"...make the original -deposition

transcript available for inspection or photocopying by any other

party to the suit."

I believe you can appreciate the reluctance. of the custodial

attorney to hand over the sealed original deposition to any party

to the lawsuit especially since the Rule is very ambiguous as to

time and place of inspection, at whose expense; what is reasonable

notice, etc. I believe the Supreme Court realized these problems

too in approving the Order of the Honorable Don Wittig. For some

reason this chance did not appear in the new 1994 Texas Rules of

Civil Procedure.

I appreciate your time in listening to our problems, and I know I

speak for all court reporters in saying that I know that you feel

the same as we do when it comes to the absolute necessity of

protecting the integrity of the Record.

If needed, I would be willing to appear in front of the Discovery

Committee to answer any questions regarding the above.

MJD/rm

Enclosures
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have been:

1.

2.

3.

4.
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NO. D-3328

IN THE SUPREME COURT OF TEXAS

THERESA BARBERO,

Relator

V.

THE HONORABLE DON WITTIG,

Respondent

AFFIDAVIT

STATE OF TEXAS *

*

COUNTY OF HARRIS *

BEFORE ME, the undersigned authority on this day personally

.appeared David C. Ross, and after being duly sworn deposed as

follows:

My name is David Ross. I am an adult. I reside at 314

Oakdale Place, League City, Galveston County, Texas 77573.

I have been a certified court reporter licensed by the state

of Texas for 15 years. I own and operate Ross Reporting

Services, Inc. at 10851 Scarsdale, Suite 630, Houston,

Harris County, Texas 77089. I am fully aware of my

obligation to protect the integrity of a deposition

transcript. I would like to relate problems and issues I

have encountered in my efforts to comply with Rules 205 and

206, Tex.R.Civ.P.

It is the responsibility of the court reporter'to certify

the integrity of the original transcript, pursuant to Rule

205(ii). It has been my experience that when we are

forced to relinquish custody and control of the original

transcript prior to it being delivered to the custodial

attorney, that on occasion we have had original exhibits

removed from the transcript, we have had pages of the

transcript missing, markings and obliterations on the

transcript, and, of course, oftentimes, the transcript is

not returned to the reporting service. It is impossible for

the reporter to certify the integrity of a transcript that

has been taken from his/her control and circulated to
SPg0386
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I
possibly numerous individuals. In the instances where the
original transcript is not returned, the rules provide that

a certified copy shall be signed by the deposition officer.

It does not designate who shall bear this cost, and almost

without exception, no party will assume the cost for this
additional burden and expense to the court reporter. Rule

206.5 provides for the court reporter to be paid for copies

of the transcript; however, when we are forced to relinquish

control of the original transcript to parties who have not

purchased copies, this effectively negates the purpose of
Rule 206.5

I have read the foregoing statement and the averments therein are
true and correct and within my personal knowledge.

SUBSCRIBED AN SWpRN TO before me, the dersigned authority
on this the cGG^ day of

e2_4 4n.

, 1993.

^

I
I

I
I
I

I
I

^tary Public in and for '
v5tate of Texas, County of

Harris
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vs.

Respondent
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NO. D-3328

IN THE SUPREME COURT OF TEXAS

THERESA BARBERO,

Relator

V.

THE HONORABLE DON WITTIG,

Respondent

AFFIDAVIT

THE STATE OF TEXAS :

COUNTY OF JEFFERSON :

BEFORE ME, the undersigned authority, on this day

personally appeared NELL McCALLUM, and after being duly

sworn deposed as follows:

My name is NELL McCALLUM. I am an adult. I

reside at 725 Thomas Road, Beaumont,. Jefferson County,

Texas. I have been a certified court reporter licensed

by the State of' Texas since the date of the inception

I

of the CSR Bill in 1978. I own and operate Nell

SPg0390
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McCallum & Associates, Inc., with offices located at

2615 Calder, Suite 111, Beaumont, Texas, and 2900

Smith, Suite 104, Houston, Texas. I am fully aware of

my obligation to protect the integrity of a deposition

transcript. I would like to relate problems and issues

I have encountered in my efforts to comply with Rules

205 and 206 of the Texas Rules of Civil Procedure.

It is our firm policy that the original transcript

of all depositions remains in the custody of our firm

until such time as either the witness has read and

signed his deposition or the appropriate time has

passed for compliance with Rule 205. On occasion

attorneys have entered into an agreement on the record

that the original transcript will be released for

signature, as set out in Rule 206, Section 4.

On those occasions we have encountered a number of

problems, some of which I will set out below:

Once the original transcript leaves our

possession, there is no way to ensure that the deponent

will comply with our request to return.the deposition

to us. On numerous occasions we have received

last-minute phone calls from panicked attorneys, legal.

assistants, and secretaries asking why a certificate

-2-
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has not been filed with the State Court for a

deposition which was sent to the witness for signature.

There have been numerous occasions when the deponent

has simply returned the original to his counsel and a

secretary or legal assistant has filed it away. It is

the officer's responsibility to see that corrections

are submitted to all parties involved. This is

impossible if the officer (court reporter) never

receives these corrections. If exhibits are included

with this original transcript, these are never seen

again. Oftentimes these are the original records of an

entity and perhaps of some nature that cannot be

duplicated. Likewise, if the certificate is not filed,

then the costs for this deposition never turn up on the

taxable cost in the Clerk's office, thereby penalizing

our client who took the deposition.

On other occasions we have had transcripts

returned to us which have been totally rewritten on the

face of the original transcript, rather than

corrections having been made on an errata sheet. Rule

205 provides as follows: "No erasures or obliterations

of any kind are to be made to the original testimony as

transcribed by the deposition officer." "It is

impossible for the deposition officer to comply with

-3-
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this provision once control of the original transcript

is out of the officer's hands.

Rule 205 provides that if the original deposition

transcript is not returned within 20 days, a copy of

the transcript shall be signed by the deposition

officer, and certain facts set out. It is extremely

difficult to turn around and charge the attorney taking

the deposition for yet another copy of this transcript

a month or so down the road. We have had numerous

complaints when this has been necessary. Likewise, it

is not the deposition officer's responsibility to

provide unlimited copies of the transcript at no

additional cost simply because the deponent failed to

do as requested.

As I mentioned before, certification must be filed

by the deposition officer. How can-this officer swear

to the authenticity of those facts set forth in Rule

206 if the original transcript has been out of their

control and wandered throughout the city, state, or

country? Many times the original tzanscripts have been

returned to us mutilated, pages shuffled, unbound,

marked on throughout, coffee-stained, etc. In these

days of high-tech computerization, there is.no way to

I
I
I
I
I

I
I
I
I
I
I
I

I
I
I
I
I
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ensure that the transcript is a "true record of the

testimony given by the witness" without the officer

reviewing the transcript once again. At this point who

is going to pay for the reporter's services? Surely it

is not requested that the reporter do this, again, free

of charge. We have likewise had many irate clients

when the subject of this charge has been brought up.

A reporter's ability to collect a reasoable fee

for services rendered will be compromised if the Court

determines that a reporter is required to relinquish

the original transcript before payment for services

rendered.

In conclusion, Rule 206, Section 5, states: "Upon

payment of reasonable charges therefor, the officer

shall furnish a copy of the deposition transcript to

any party or to the deponent." Our clients have no

problem with our maintaining control of their original

transcripts and, in fact, in most instances insist that

we do so. The hard feelings and problems over cost

arise when we are forced to once again charge these

same clients when a deponent, or the attorney for a

deponent, fails to do as he was directed'by Rules 205

and 206 of the Texas Rules of Civil Procedure.
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I have read the foregoing statement, and the

averments therein are true and correct and within my

personal.knowledge.

AFFIANT

SWORN AND SUBSCRIBED TO before me, the undersigned

authority, on this 17th day of March, 1993.

My Commission Expires:

for the State of Texas
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STATE OF TEXAS

COUNTY OF HARRIS

NO. D-3328

IN THE SUPREME COURT OF TEXAS

THERESA BARBERO,

Relator

V.

THE HONORABLE DON WITTIG,

Respondent

*

*

*

AFFIDAVIT

BEFORE ME, the undersigned authority on this day personally

I

I
I
1,
I

I
I

appeared Michael J. Domingue, and after being duly sworn deposed as

follows:

My name is Michael J. Domingue. I am an adult. I reside at

7227 Birch Tree Forest, Houston, Texas. I have been a certified

court reporter licensed by the state of Texas for 16 years. I own

and operate M'ichael J. Domingue Court Reporting Service at 909

Fannin, Suite 570, Houston, Texas. I. am fully aware of my

obligation to protect the integrity of a deposition transcript. I

would like to relate problems and issues I have encountered in my

efforts to comp,ly with Rules 205 and 206, Tex. R. Civ. P.

Rule 205 is interpreted by some to mean that the original

deposition transcript must be "sent" to the witness or their

attorney.

When I have tried this in the past the deposition will come

back with erasures and obliterations, will come back after the

required time has expired, come back with pages missing or will not

come back at all. In most of these cases I am obligated to produce

an "extra copy" to take the place of the orig'inal. This copy is

made at my expense.

I feel this Rule should read "When the testimony is fully

transcribed, the deposition officer shall send written notice to

EXHIBIT 6 SPg0396
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the witness and all parties attending the deposition that the

original deposition is available for reading, correcting and

signing..."

Rule 206 (2) states in part "The custodial attorney shall...

make the original deposition transcript available for inspection or

photocopying by any other party to the suit."

An attorney may avoid compliance with Rule 206.5 by demanding

a copy of the deposition transcript before it is received by the

custodial attorney. This demand could come while the court

reporter retains custody of the original deposition transcript in

an effort to get signature, make changes and copy and collate the

exhibits. It is impossible for a court reporter to attest to the

vitality of the original deposition transcript and documents

attached if, on demand, the court reporter must relinquish the

original.

Section (5) under this same rule states "Upon payment... the

officer shall furnish a copy..."

Rule 205 is very ambiguous.

Rule 206 contradicts itself.

This is the first I've seen of a professional person being

forced to release his product without being paid.

I feel changes are urgently needed in these two Rules to allow

good working relationships to continue between Court Reporters and

Attorneys, to allow Court Reporters to continue to serve the legal

community and to allow Court Reporters to preserve their profession

by being able to charge for their services.

I have read the foregoing statemen and the averments therein

are true and correct and within my,ggnal knowledge.

SUBSC IB1^ AND SWORN before me,the undersigned authority

on this „-^ay of ., 1.993.

State of Texas, County of Harris

SPg0397
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STATE OF TEXAS

NO. D-3328

IN THE SUPREME COURT OF TEXAS

THERESA BARBERO,

Relator

V.

THE HONORABLE DON WITTIG,

Respondent

AFFIDAVIT

BEFORE ME, the undersigned authority on this day personally

appeared AL FARRACK, and after being duly sworn deposed as follows:

My name is Al Farrack. I am an adult. I reside at 1066

Candlelight, Houston, Texas 77018. I have been a certified

court reporter licensed by the State of Texas for 20 years.

I own and operate United Reporting, Inc. Reporting Service at

7407 Old Katy Road, Houston, Texas 77024. I am fully aware of

my obligation to protect the integrity of a deposition

transcript. I would like to relate problems and issues I have

encountered in my efforts to comply with Rules 205 and 206,

Tex.R.Civ.P.

Releasing the original transcript has caused my office to get

calls from the custodial attorney wanting the original for

trial when it was never returned to our office. We further

encounter problems with original exhibits not being returned

to our office. On occasion original transcripts are lost and

are never found.

Af iant

SUBSCRIBED AND SWORN TO before me, the undersigned authority

on this 17th day of March, 1993.

Notary Public in and for

State of Texas, County of

Harris

EXHIBIT 7
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NO. D-3328

IN THE SUPREME COURT OF TEXAS

THERESA HARBERO,

Relator

V.

THE HONORABLE DON WITTIG,

Respondent

AFFIDAVIT

STATE OF TEXAS:

COUNTY OF HARRIS:

I, the undersigned, am over 21 years of age, of sound mind,

capable of making this affidavit, and personally acquainted with

the facts herein stated:

My name-is Carol L. Davis. I reside at 11902 Kimberley,

Houston, Texas 77024. I have been a certified court

reporter licensed by the State of Texas for 20 years. I

own and operate Carol Davis Reporting, Records & Video,

Inc. at 7715 Westview, Houston, Texas 77055. I am fully

aware of my obligation to protect the integrity of a

deposition transcript. The following problems are

encountered in my efforts to comply with Rules 205 and

206, Tex.R.Civ.P.

1. Original depositions are lost, never returned
and not available at the time of trial.

2. Duplicate originals must be furnished at

someone's expense.

3. Original depositions are returned unbound and

missing pages. Testimony can be altered.

4. Deponents return depositions signed but not

notarized and extra time and expense is
involved in returning the depositions to them
to be completed.

5. Exhibits, when bound under a separate cover,
are not returned with the deposition.
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The foregoing statement is true and correct and within my personal
knowledge. _

Carol L. Davis

SUBSCRIBED AND SWORN TO before me, the undersigned authority,
on this the day of 1993.

• •
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AFFIDAVIT

BEFORE ME, the undersigned authority on this day personally

appeared Vickie Probst and Dave O'Neal, and after being duly sworn
deposed as follows:

My name is Vickie Probst. I am an adult. I reside at 7522 Pin

Oak, Humble, Tx. I have been a certified court reporter licensed

by the State of Texas for 13 years. -

My name is Dave O'Neal. I am an adult. I reside at 2809

Greenbriar, Houston, Tx. I have been a certified court reporter

licensed by the State of Texas for 28 years.

We own and operate O'Neal-Probst Associates, Inc. at 1415

Louisiana, Suite 1400, Houston, Tx. 77002. We are fully aware of

our obligation to protect the integrity of a deposition transcript.

We would like to relate problems and issues we have encountered in

our efforts to comply with Rules 205 and 206, Texas Rules of Civil

Procedure:

Once an original leaves the reporter' s custody, it is not possible,
as an officer of the court, that a reporter can attest to the
integrity of.that original any longer, or to the authenticity of
it.

Many original transcripts have original exhibits attached, and it

is not possible to replace an original exhibit that has been lost

or defaced.

Originals have been returned defaced, scribbling through testimony

so as not to be able to see what the record previously said.

Coffee and other substances have stained and ruined the originals.

Pages have been missing totally out of originals that have been

taken apart for copying.

Originals have been lost or not returned at all, and efforts to

retrieve them are time-consuming and costly.

I
I
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We have read the foregoing statement and the averments therein are

true and correct and within our personal knowledge.

SUBSCRIBED AND SWO TO before me, the undersigned authority

on this ntL day of 17VI AJ, , 1993.

otary Public in and for

State of Texas

SPg0402
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No. D-3328

THERESA BARBERO,

Relator

V

THE HONORABLE DON WITTIG,

Respondent

^

AFFIDAVIT

STATE OF TEXAS

COUNTY OF HARRIS

BEFORE ME, the undersigned authority on this day personally appeared

Kav Schwartz , and after being duly sworn deposed as follows:

My name is Kav Schwartz . I am an adult. I reside at 1111 Hermann

Dr., Houston, Tx. 77004 I have been a certified court reporter licensed

by the state of Texas for 15 years. I own and operate Allied Court

Reporters, Inc. at 808 Travis, 1310 Esperson Bldg., Houston, Texas 77002.

I am fully aware of my obligation to protect the integrity of a deposition

transcript. I would like to relate problems and issues I have encountered in

my efforts to comply with Rules 205 and 206, Tex.R. Civ. P.

The original is not returned at all. The original is returned too

late for use at trial by taking attorney. The original has been

taken apart, obviously copied, and returned with missing pages.

s

I have read the foregoing statement and the averments therein are true and

II
correct and within my personal knowledge.

SUBSC^;BED SWORN TO before me, the undersigned authority on this _'/ _

day of --7 , 1993.

Nota Public in and for

St e of Texas, County gY Harris

SPg0403 ,
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IN THE SUPREME COURT OF TEXAS

THERESA BARBERO, )(

Relator )(

)(
VS. )( NO. D-3328

)(
THE HONORABLE DON WITTIG, )(

Respondent )(

AFFIDAVIT

STATE OF TEXAS .

COUNTY OF HARRIS:

BEFORE ME, Arlene Rodriguez, the undersigned Notary Public in

and for the State of Texas, County of Harris, on the 18th day of

March 1993 personally appeared DIANE.S. RICHER, and after being

duly sworn deposed as follows:

My name is Diane S. Richer. I am over 21 years old and have

been a court reporter who has worked in'the freelance court

reporting field since 1974. I reside at 502 Bolton Place,

Houston, Texas. I have been a certified court reporter

licensed by the State of Texas since 1975. I am one of the

owners of Continental Court Reporters, Inc. at One West Loop

South, Suite 822, Houston, Texas.

At this point I would like to relate the problems that I have

encountered in my efforts to comply with Rules 205 and 206 of

the Texas Rules of Civil Procedure:

Once the original deposition transcript and exhibits leave

our office and are sent to the custodial attorney, I cannot

EXHIBIT 11 SPg0404
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control what happens to that original. If the custodial

attorney is required to open the sealed original deposition so

that it may be copied by someone in his office, I can no

longer certify that that deposition transcript is the

same transcript that left our offices in a sealed

envelope.

When original deposition transcripts and exhibits are copied,

oftentimes pages are lost or misplaced, causing much grief

for the attorney who has paid for the original deposition

because now he has an incomplete deposition which he cannot

file with the Court.

The whole point in having an unbiased officer of the Court

report the deposition is to ensure that it be an accurate

transcript produced by a third party who has no interest in

the lawsuit. Rules 205 and 206 then instructs the unbiased

third party to send the original transcript to the custodial

attorney who is representing one side of the lawsuit, who may

then have to open the sealed original transcript and exhibits

so that another party to the case may inspect and have'

photocopied at his expense the original transcript. And

the fee that may be charged for the photocopying by the

custodial attorney is "an amount not to exceed the reasonable

and customary fees charged by the court reporting service

which prepared the original transcript" in the first place.

The attorney who wants a copy of the original deposition

should order the copy from the court reporting service,

thereby eliminating the chance of the original deposition

being tampered with and remaining sealed so that I as an

officer of the Court may keep my certification of the original

deposition intact.

I have only addressed one problem with this procedure.

SUBSCRIBED AND SWORN TO BEFORE ME, the

this the 18th day of March 1993.

• n.

undersigned authority on

otary Public i6/an or the

SPg0405
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NO. D-3328

IN THE SUPREME COURT OF TEXAS

THERESA BARBERO,

Relator

vs.

THE HONORABLE DON WITTIG,

Respondent

AFFIDAVIT

STATE OF TEXAS

COUNTY OF HARRIS

t

s

*

BEFORE ME, the undersigned authority on this day personally

appeared, SANDRA M. MIEROP, and after being duly sworn deposed as

follows:

My name is Sandra M. Mierop. I am over 21 years of

age. My business address is 1901 Lexington Street, Houston,

Texas 77098. I have been a certified shorthand reporter

licensed by the Supreme Court of Texas for 11 years. I own

and operate LEX Court Reporting Services, Inc. located at

1901 Lexington Street, Houston, Texas 77098. I am fully

aware of my obligation to protect the integrity of a

deposition transcript. I would like to relate problems and

issues I have encountered in my efforts to comply with Rules

EXHIBIT 12
SPg0406
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205 and 206, Texas Rules of Civil Procedure.

(1) When we release original depositions, oftentimes

they are not returned, to our office.

(2) When the original deposition is returned, the

witnesses have often written in the original deposition.

(3) It becomes necessary for the reporter to reread

the deposition before filing to certify that it is true and

accurate.

(4) On several occasions original depositions were

returned to our office unbound, disheveled, with pages

missing.

I have read the foregoing affidavit. It is true and correct

and within my personal knowledge.

SUBSC I D AND SWOR

on this e day of

otary Public in

State of Texas

County of Harris

I
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THERESA BARBERO

NO. 91-21803

IN THE DISTRICT COURT OF

TEXAS SCHOOL OF A;;SINESS, INC. ) 125TH JUDICIAL DISTRICT

0 R D E R

The attorney for Texas School of Business, Inc., is

ordered to make transcripts of pertinent depositions available

for inspection and photocopying at Theresa Barbero's expense

during normal working hours.^" 1 I^^- 9?' J,14=^+^3
.

SIGNED this day of FEB -4 4^ 1993.

JUDGE DON WITTIG

DW:mm

^ ^

/
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(210) 775-4723

Mr. Luther H. Soules III, Chairman

The Supreme Court Advisory Committee

State Bar of Texas

175 E. Houston, 10th Floor

Two Republic Bank Plaza

San Antonio, Texas 78205-2230

y '1}e^ AJJl1IF:]`, : .w;

Dear Mr. Soules:

March 23, 1994

Mr. James S. Sha e, of the Court. Rules Committee suggested

that I write yo o sugges that your committee consider a textual

change to Ru s 2 and 523 which would resolve a situation which I

have encoun red. my reading of both Rules 2 and 523 is

correct, all civil proceedings in justice court are governed by

the Texas Rules of Civil Procedure unless it is specifically

provided otherwise by law or rules.

Unfortunately, it is the interpretation of a certain Justice

of the Peace in the county where I practice that the Texas Rules

do not apply when Justices of the Peace sit as judges in small

claims court. It is my impression from this judge that in small

claims court no rules apply.

The specific situation was this. I found myself defending a

client who was sued in small claims court for over $4,000 on a

alleged oral contract. After conducting some limited discovery it

was clear that the claim was baseless and the plaintiff non-

suited. I moved for a hearing for attorney's fees and was

instructed that "[t]the Small Claims Court is not bound by TRCP

rules." My motion was denied without hearing. A copy of the

Court's letter is enclosed.

SPg0428
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Under such an interpretation, a situation is created where

individuals can be hailed into court, incur costs of defense and

have no recourse to at least recover their costs. I believe that

a textural change to rule 2 and 523 making reference to small

claims courts or other clarifying language will resolve this issue

for me and any others who find themselves in a like situation.

Your committee's kind attention to this matter will be

greatly appreciated.

Yours

JSM/rr

enclosure

SPg0429
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May 4, 1994

Mr. Luther "Luke" Soules

Chair, Supreme Court Advisory Committee

Soules and Wallace

100 W. Houston Street, Suite 1500

San Antonio, Texas 78205-1457

3

Re: Proposed Rule Change

Rule 609(d) Juvenile

Adjudications of the

Texas Rules of Civil

Evidence

Dear Mr. Soules:

By way of introduction, I have the honor and privilege of

serving as the Chair of the Juvenile Justice Committee of the

Judicial Section of the State Bar of Texas. Our committee has been

meeting regarding several changes to Title III of the Texas Family

Code.

I am authorized to propose the following amendment to Rule

609(d) of the Texas Rules of Civil Evidence:

(d) Juvenile Adjudications. Evidence of juvenile

adjudications is not admissible under this rule, except

for proceedings conducted pursuant to Title III, Family

Code, in which the witness is a party, unless required

to be admitted by the Constitution of the United States

or Texas.

The suggested change would add the language which is

underlined. The recommendation is consistent with Sectin 51.13

(b),Family Code, which reads as follows:

The adjudication or disposition of a child or

evidence adduced in a hearing under this title

may be used only in subsequent procedings under

this title in which the child is a party or in

subsequent sentencing proceedings in criminal

court against the child to the extent permitted

by the Texs Code of Criminal Procedure, 1965."
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Mr. Luther "Luke" Soules

May 4, 1994

Letter Re: Rule 609(d)

page 2

The suggested change would allow a juvenile's prior

adjudications and dispositions to be used to impeach the juvenile

onl in subsequent proceedings in which the juvenile is a party.

A juvenile's prior adjudications and dispositions could not be used

to impeach the juvenile in any other proceeding in which the

juvenile is merely a witness "unless required to be admitted by the

Constitution of the United States or Texas."

MJC/mrs

cc: The Honorable Nathan Hecht; Justice, Texas Supreme Court,

P.O. Box 12248, Austin, Texas 78711

cc: The Hon. Eric G. Andell, Justice, lst Court of Appeals,

1307 San Jacinto, 10th Floor, Houston, TX 77002

cc: The Hon. Harold C. Gaither, Jr., Judge, 304th District Court,

600 Commerce, 6th Floor, Dallas, TX 75202

cc: The Hon. Berta Alicia Mejia, Judge, 315th District Court,

1115 Congress, 4th Floor, Houston, TX 77002

cc: The Hon. Scott D. Moore, Judge, 323rd District Court,

2701 Kimbo Road, Fort Worth, TX 76111

cc: The Hon. Gladys M. Oakley, Judge, County Court at Law,

One E. Main Street, Bellville, TX 77418

cc: The Hon. John J. Specia, Jr., Judge, 225th District Court,

Bexar County,Courthouse, San Antonio, TX 78205

cc: The Hon. Al Walvoord, Judge, County Court at Law,

200 W. Wall, Midland, TX 79701

cc: The Hon. Darlene A. Whitten, Judge, County Court at Law #1,

210 S. Woodrow Lane, Denton, TX 76205

cc: The Hon. Neel Richardson, Chair, Judicial Section,

State Bar of Texas, P.O. Box 12487, Austin, TX 78711

cc: The Hon. Tricia Hall, Texas Center for the Judiciary, Inc.,

P.O. Box 12487, Austin, TX 78711

cc: The Hon. Bernard Licarione, Ph.D., Executive Director, Texas

Juvenile Probation Commission, P.O.Box 13547, Austin,TX 78711

cc: The Hon. Scott K. Stevens, Attorney at Law, P.O. Box 946,

Belton, TX 76513

cc: The Hon. Ray Willoughby, Joint Interim Committee,

P.O.Box 12068, Capitol Station, Austin, TX 78711

cc: The Hon. Lisa Capers, Texas Juvenile Probation Commission,

P.O. Box 13547, Captiol Station, Austin, TX 78711

SPg0436
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I
Charles L. Babcock, Esq. anne L. Gardner, Eaq.

Jackson & walker Shannon Gracey Ratliff & Miller
1100 Louisiana St., Suite 4200 201 Main Street, suite 2200
Houston, TX 77210-4771 Port Worth, TX 76102-9990

I
I

I
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Honorable Paul Heath Till

Justice of the Peace

Precinct 5, Place 1

6000 Chimney Rock, Suit• 10Z

Houston, TX 77081

RE• subcommitteo on^Cp 523 ^ 71A A'

I
I

It would appear the only remaininq question is whether there

should be some r•feronce to procedure rule 14c in any of the other

rules such as procedure rule 684, or at least in the advisory notes

accompanying such rule, to avoid any confusion in the future. If

you have any comments along these lines, feel free to let me know.
Otherwise, if you agree with these observations, it appears that

our work for the time beinq is done, and that there is no further
necessity of addressinq this matter as a Subcommittee prior to the

meeting of the full Committee.

I have rec•ived a response from our colleague, Anne Gardner,
and I believe she has resolved the issue. If you would refer to
procedure rule 14c, it appears that rule's provisions provide the
appropriate provision for depositing cash in lieu of bond, and it
appears that the rule applies across the board, including TROS and
temporary injunctions. I appreciate Anne's work in finding this
rule, and apologize to you that I did not find it personally.

Aqain, much appreciation to Anne and to all of you for your
willingness to work, and I lookforward to our continued service.

I
I
I

SPg0437 I



1

11-:S-:c93 10:45 713
.
e22 51=-1 CLGENET-EL & C SOC:. _^•_._. c.03:3z

I
I
I
I

I
I

I
I
I
I
1 1

I
I
I

1 1

I

November 15, 1993

Page Two

Plsase let me know if anything has been overlooked or if you

have any additional oomments or questions.

Bsst regards.

Yours sincerely,

Anthony J. Sadberry

cc: Luther H. Soulem, III, Esq.
Chairman

SPg0436I
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FAX NO. : -

TO: Charles L. 8abcock, Esq. (713) 752-4221
Anne L. Gardner, 8sq. (817) 336-3735

Hon. Paul Heath Till (713) 666-7983

Luther H. Soules, III, Esq. (210) 224-7073

FROM:

MATTER:

Anthony J. sadberry

subcowittse on TRCP 523 - 734

if you have problems during transmission, please call 713/622-9220.

MESSAGE TO RECIPIIIJT:

j

I
I
1

I
I
I
I
I

^
I
I

1
I

SPg0439
I



I
I
I
I
I
I
1

I
I

I
I
I
I
I
I

I

I
I SPg0440



November 15, 1993

VIA FACSIMILE (210) 224-7073

Luther H. Soules, III, Esq.

100 West Houston Street, Suite 1500

San Antonio, Texas 78205-1457

Re: Texas Rules of Appellate Procedure

Dear Luke:

For the past two years I have served as chair of the Committee

on State Rules of the Appellate Advocacy and Practice Section of

the State Bar. Last year we submitted to the Supreme Court a

report recommending certain amendments to the appellate rules. I

hope that a copy of that report has been referred to you. This

year the committee met several times and is preparing a report with

additional recommendations, including some modifications of last

year's report. All these recommendations will be embodied in this

year's cumulative report, which will represent at least three years

of the committee's work. They also include proposed amendments to

several of the Texas Rules of Civil Procedure of particular concern

to appellate lawyers.

We were hoping to have these recommendations ready for action

for the Advisory Committee at it first meeting, but the final draft

has not yet been circulated to the entire membership for their

comments and approval. It should be ready for consideration by the

Advisory Committee within a few weeks.

So that you and the Advisory Committee may be informed

concerning our proposed amendments, I give you a summary of the

major proposals in the 1992 report and additional proposals to be

included in the cumulative report.

1992 Proposals

1. Rights of Absent Parties. The Committee recommends

amendments to various rules for the purpose of clarifying which

parties to the trial court's judgment are parties to the appeal,

bound by the judgment of the appellate court, and entitled to

notice of filings in and orders of the appellate court.

2. Review on Partial Record. TRAP 53(d). This rule would be

SPg0441
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Luther H. Soules, III, Esq.

November 15, 1993

Page 2

clarified to provide expressly that the presumption of completeness

of the record arising when the appellant appeals on a partial

statement of facts and files a statement of the points to be relied

on applies to points complaining of factual or legal sufficiency of

the evidence to support a fact finding.

3. Findings and Conclusions. TRCP 297(b), 298, 329b(f).

Because of uncertainty of the effect of findings and conclusions

filed after expiration of the trial court's plenary power over the

judgment, these rules have been clarified to provide expressly that

expiration of the plenary power does not affect the court's

authority to file findings and conclusions. Although such findings

and conclusions do not in themselves change the judgment, they may

support a timely motion to correct, modify, or reform the judgment

or a ground for reversal on appeal.

Also, the proposed amendment to Rule 298 would extend the time

for filing a request for amended findings and conclusions from ten

to twenty days.

4. Date of Receiving Notice of Judgment. TRCP 306a(5). This

rule would be amended to incorporate the sentence recently added to

TRCP 5(b) (5) providing that the court's order under TRCP 306a

should expressly recite a finding of the date on which the movant

received notice of the judgment.

5. Dismissal for Noncompliance with Local Rules. TRAP 1(b).

An addition to this rule would provide that no appeal should be

dismissed for noncompliance with a local rule without notice and a

reasonable opportunity to comply.

6. signing, Filing, Service, etc. TRAP 4, 121. These rules

have been extensively revised to codify and clarify various

provisions applying to filings generally in the appellate courts,

including original proceedings. Requirements for the record in

original proceedings have been clarified.

7. Leading Counsel. TRAP 4(b) (new). This proposal would

permit a party to designate leading counsel on whom papers may be

served and to whom notices may be given. In the absence of such a

designation, the first attorney whose signature appears would be

treated as leading counsel. TRAP 91 and 132(c) would be amended to

allow clerks to send copies of notices, orders, and opinions to

leading counsel only. This would substantially reduce the mailing

burden on appellate clerks, as well as on opposing counsel.

8. Computation--Inaccessibility of Clerk. TRAP 5. This

proposal would extend the time for filing when the last day of the

filing period would fall on a day when the clerk's office is closed

SPa0442



I

Luther H. Soules, III, Esq.

November 15, 1993

Page 3

for any reason, such as extreme weather or a non-statutory holiday.

A certificate by the clerk would provide proof.

9. Amicus Curiae--Identification of Client. TRAP 20. An amicus

curiae would be required to identify the client on whose behalf the

brief is tendered.

10. Contest of Pauper's Affidavit--Swearing. TRAP

40 (a) (3) ( C) . Because of uncertainty as to whether the contest must

be sworn to, alternative proposals are presented to resolve this

question. This matter was included in the report of last year's

committee and is now embodied in alternative drafts.

11. Notice of Limitation of Appeal--Caption. TRAP 40(a)(4).

This proposal would require any document containing a notice of

limitation of appeal to be expressly so entitled.

12. Cross-Appeals. TRAP 40a (new). This proposal would

clarify the requirements for a cross-appeal against an appellant,

a co-appellee, or any other party to the trial court's judgment.

13. Time for Appeal--Motion to Modify. This rule would be

amended to conform to TRCP 329(g) by including the filing of a

motion to modify, correct, or reform the judgment as an event

extending the time to file an appeal.

14. Bond--Names of Parties. TRAP 46(a). A requirement that

the bond or certificate of deposit list the names of all appellants

and appellees would resolve any uncertainty as to who is a party to

the appeal.

15. Certificate of Deposit--Content. TRAP 46(b). This

proposal would prescribe the contents of a certificate in lieu of

bond, in accordance with existing law.

16. Contents of Transcript. TRAP 51(a). This proposal would

routinely include in the transcript any motion to correct, modify,

or reform the judgment because Rule 329b(g) provides that such a

motion, like a motion for new trial, extends the appellate

timetable. This rule would also be amended to include routinely

the notice of filing of appeal, any request by a nonparty for

copies of briefs, orders, and opinions, and any notice of cross-

appeal if filed in the trial court.

17. Original Papers in Lieu of Transcript. TRAP 51(e) (new).

This proposal would permit the appellant, on motion, notice, and

order of the trial court, to appeal on the original papers and thus

avoid the expense of copies for the transcript. The papers would

be arranged, numbered, indexed, bound and certified in the same

SPg0443
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manner as any other transcript. Loss of the transcript is rare and

if it occurs copies could be substituted from the parties' files.

(The 1993 report makes this the preferred procedure for

preparing the transcript, with an option of requiring copies on

motion.)

18. Briefs--Addresses of Parties. TRAP 74(a), 131(a). This

proposal would relieve the appellant or petitioner of the burden to

list in the brief or application the addresses of parties

represented by counsel and, in the case of a party not represented,

would allow the attorney to certify that he or she has made a

diligent inquiry but has been unable to discover the address.

19. Successive Application for Writ of Error--Time. TRAP

130(c). This rule would be amended to provide alternatively that

a successive application may be filed within ten days after the

filing of any previous application because if an extension has been

granted for the original application, the forty-day period after

the order overruling the motion for rehearing may allow less than

ten days for filing the successive application.

20. Remand to Court of Appeals--Factual Sufficiency. This

amendment would clarify the requirements for obtaining a remand to

the court of appeals for consideration of factual sufficiency

points not previously considered.

21. Orders Directing Form of Transcript and Statement of

Facts Following TRAP 51 and 53. These orders would be revised and

would adopt generally the format now required in criminal cases by

the Court of Criminal Appeals.

1993 Proposals

22. Suspension of Rules. TRAP 2(b). This rule, which gives

the appellate court authority in criminal cases to suspend the

requirements and provisions of any rule in a particular case, would

be amended to apply to civil cases.

23. Form of Papers Filed. TRAP 4(d). This rule would be

amended to prescribe the requirements for copying, typeface,

footnotes, binding, etc., of papers, including briefs.

24. Evidence on Motions. TRAP 19(d). A motion based on

facts within the personal knowledge of the attorney signing the

motion would not need to be verified.

25. Perfection of Appeal and Security for Costs. TRAP 40,

41, 46. The Committee proposes to abolish the requirement of a
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bond or other security for costs on appeal and to provide instead

for the appellant to pay the clerk and court reporter for the

transcript and statement of facts, or make satisfactory

arrangements for such payment, before the record is filed. The

appeal would be perfected by filing and serving a notice of appeal

identifying the appellants and the appellees. A file-stamped copy

of the notice would be filed in the appellate court by the clerk of

the trial court.

26. Parties to the Appeal. TRAP 40. The notice of appeal

would list all parties to the trial court's judgment and would

identify the appellants and the appellees. The notice would be

served on all parties to the trial court's judgment. Those not

listed as appellants or appellees would not be parties to the

appeal, unless named in a later notice. Parties to the trial

court's judgment not named as appellants or appellees would not be

sent copies of papers filed in or orders issued by the appellate

court unless they serve and file a request for such copies, and

they would not be bound by the judgment of the appellate court.

Liberal provision would be made for amendment of the notice. (A

minority report will be submitted on this proposal.)

27. Original Papers. TRAP 51. This proposal would permit

the appellant to appeal on the original papers and thus avoid the

expense of copies for the transcript. The papers would be

arranged, numbered, indexed, bound, and certified in the same

manner as any other transcript. The trial court, on motion and

notice, would have discretion to order that copies be used. Copies

would be supplied from the parties' files in the rare case of loss

of the transcript. On disposition of the appeal, the papers would

be sent back to the trial court.

28. Filing Appellate Record. TRAP 12, 51, 53. The

responsibility for filing the transcript and statement of facts

would be transferred from the appellant to the court reporter and

the clerk of the trial court, who would be responsible to the

appellate court. A copy of the notice filed with the appellate

court would advise that court of the pendency of the appeal.

29. Record on Appeal. TRAP 50, 55. The record on appeal

would consist of all papers filed in the trial court, but only

those designated by the parties would be included in the

transcript. Any other papers designated by any party or by the

trial or appellate court would be certified in a supplemental

transcript and transferred to the appellate court by the clerk of

the trial court on informal request of any party or of the trial or

the appellate court.

30. Party Not Participating in Trial. TRAP 41, 45, 54a .

I
I
I
I
I
I
I
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I
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Rule 45, allowing a writ of error within six months of judgment by

a party not participating in the trial, would be repealed and Rule

41 would be amended to allow such a party to file a notice of

appeal within six months of judgment.

31. Suspension of Enforcement of Judgment. TRAP 47(b). The

trial court would have authority to suspend enforcement of a money

judgment on a showing that posting the amount of a supersedeas bond

or deposit would cause irreparable damage to the judgment debtor

and no substantial harm to the judgment creditor by an order

adequately protecting the judgment creditor against any loss

occasioned by the appeal.

32. Contents of Transcript. TRAP 51(a). Instead of "live

pleadings," which may be difficult for the clerk to identify, this

rule would direct the clerk to include the last petition and answer

and any supplement thereto and would expressly allow the clerk to

consult informally with the attorneys concerning the pleadings to

be included.

33. Briefs. TRAP 74. Instead of points of error, the

appellant would be permitted to include in his brief a statement of

the issues presented, expressed in the terms and circumstances of

the case, in short and concise form and without argument or

repetition. This rule would also be amended to allow briefs to

include a summary of the argument.

34. Briefs, Cross-Appeals. TRAP 74. If an appellee's brief

contains cross-points seeking relief from the trial court's

judgment, the limit would be seventy-five pages. Alternatively,

the appellee may file a separate brief in a cross-appeal, subject

to the rules for an appellant's brief.

35. Appellant's Brief in Reply. TRAP 74. The appellant may

file a brief in reply to the appellee's brief, limited to twenty-

five pages, within twenty-five days of the filing of the appellee's

brief. Such a brief may contain a reply to a cross-appeal.

36. Modification of Time for Filing Briefs. TRAP 74(n).

This rule would be amended to provide that a motion for extension

of time to file a brief may be filed as of right within fifteen

days of the date the brief is due.

37. Damages for Delay. TRAP 84. This rule would be amended

to adopt the federal rule that the appellate court may assess such

damages for delay as it considers appropriate and just.

38. Reconsideration by Court of Appeals. TRAP 101, 131(e).

Rule 101, which now provides an opportunity for the court of
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appeals to review its opinion and judgment in criminal cases on

filing a petition for discretionary review, would be amended to

apply also to civil cases on filing an application for writ of

error. Rule 131(e) would also be conformed to the practice in

criminal cases by abolishing the requirement of a motion for

rehearing as a condition of further review.

39. Designation of Respondent in original Proceedings. TRAP

121(a)(2). In original proceedings in the appellate court, the

real party in interest, rather than the judge, court, tribunal, or

other public official, would be designated as respondent.

40. Execution Superseded. TRCP 634. This rule would be

amended to make clear that the filing and approval of a supersedeas

bond prevents any further attempts to enforce a judgment, whether

or not an execution has been levied..

41. Post-Judgment Garnishment. TRCP 659-79. Various

clarifying amendments to these rules are recommended.

The above summary of the Committee's 1993 recommendations is

tentative and incomplete, but it indicates the scope of the

Committee's proposals. Various minor and clarifying amendments to

other rules are also recommended.

The various proposals for amendment of the appellate rules

submitted to the Advisory Committee have not been transmitted to

the State Rules Committee of the Appellate Practice and Advocacy

Section, but that Committee, if so requested, will put these

proposals on its agenda for 1994.

Yours respectfully,

Clarence A. Guittard

cc: See Attached List
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Hon. Sam Houston Clinton, Justice

Court of Criminal Appeals

Supreme Court Bldg.

P. O. Box 12308, Capitol Station

Austin, Texas 78711

Professor William V. Dorsaneo III

3315 Daniels

Dallas, Texas 75275

Ron Goranson

Milner, Goranson, Sorrels,

Udashen, Wells & Parker

515 McKinney

Lock Box 21

Dallas, Texas 75201

Michael A. Hatchell

Ramey & Flock, P.C.

500 First Place, 5th Floor

P. O. Box 629

Tyler, Texas 75710-0629

Hon. Nathan Hecht, Justice

Supreme Court of Texas

P. O. Box 12248

Austin, Texas 78711

Kevin J. Keith

1900 City Place Center

2711 N. Haskell

Dallas, Texas 75204-2915

Ruth Kollman

1341 W. Mockingbird, Suite 704-E

Dallas, Texas 75247

Hon. Austin McCloud, Chief Justice

Eleventh Court of Appeals

P. O. Box 228

Eastland, Texas 76449

Honorable Paul Nye

Chaves, Gonzales, & Rodriguez

200 Texas Commerce Plaza

Corpus Christi, Texas 78470

Wayne Scott, Chm.

Appellate Practice &

Advocacy Section

St. Mary' University

School of Law

One Camino Santa Maria

San Antonio, Texas 78228-8603
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W.H. MOORE. DISTRICT CLERK

HAYS COUNTY COURTHOUSE. ROOM 304

SAN MARCOS, TEXAS 78666

(512) 353-4346

HON. NATHAN HECHT. JUSTICE

SUPREME COURT OF TEXAS

P. O. BOX 12248

AUSTIN, TEXAS 78711

DEAR SIR;

I RECENTLY SPOKE TO BONNIE WOLBRUECK. DISTRICT CLERK OF

WILLIAMSON. COUNTY. TEXAS, WHO TOLD ME THAT SHE IS ON AN ADVISORY

COMMITTEE FOR THE POSSIBLE REVISION OF THE RULES OF APPELLATE

PROCEDURE. SHE ADVISED. AS HAVE OTHER PERSONS. THAT I SHOULD

ADDRESS MY CONCERNS TO YOU REFERENCE TWO AREAS IN THE RULES OF

APPELLATE PROCEDURE.

AS THE DISTRICT CLERK OF HAYS COUNTY. I PREPARE ALL APPEALS THAT

COME FROM THE DISTRICT COURTS OF MY COUNTY. WE HAVE A LARGE

VOLUME OF PAPER THAT PASSES THROUGH OUR OFFICE AND THERE ARE

OCCASIONS WHEN IT IS EXTREMELY DIFFICULT TO READ IT ALL AND

DETERMINE WHAT IS ACTUALLY DESIRED BY THE ATTORNEYS. THERE ARE

OCCASIONS WHEN BONDS ARE POSTED THAT ARE NOT APPEAL BONDS, AND

THERE ARE TIMES WHEN FINDINGS OF FACTS AND CONCLUSION OF LAW ARE

REQUESTED THAT ARE NOT APPEALS. THERE IS A POSSIBILITY THAT AN

APPEAL IS DESIRED BUT WE DO NOT RECOGNIZE THAT FACT. THIS IS

ESPECIALLY TRUE WHEN WE RECEIVE NO DESIGNATION OF RECORD OR

NOTICE OF ITEMS TO BE INCLUDED IN THE TRANSCRIPT ON APPEAL.

I WOULD ASK THAT CONSIDERATION BE GIVEN TO REQUIRING THE RULES OF

APPELLATE PROCEDURE, IN REGARD TO CIVIL CASES. TO READ THAT WRITTEN

NOTICE OF APPEAL BE FILED AT THE SAME TIME AS THE POSTING OF THE

SPg0461
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BOND. A WRITTEN NOTICE OF APPEAL WOULD INDICATE THE INTENTION OF

THE ATTORNEY HAVING BEEN MADE AWARE OF THEIR !NTENTION. THE

(:LERK WOULD BE ABLE TO PREPARE AND FILE THE TRANSCRIPT IN A

TIMELY MANNER AND NOT HAVE IT COME TO HIS ATTENTION WHEN THE

ATTORNEY CALLED TO CHECK ON THE PROGRESS BEING MADE ON THE

PREPARATION OF THE TRANSCRIPT.

A DESIGNATION OF RECORD ON APPEAL IS OF THE UTMOST IMPORTANCE.

.HE RULES OF APPELLATE PROCEDURE STATE THAT THE ATTORNEY MAY FILE

A DESIGNATION OF RECORD BUT THEY ARE NOT REQUIRED TO DO SO.

WITHOUT A DESI<`NATION OF RECOKD. THE CLERK 1S REOUIRED TO INCLUDE

THE LIVE PLEADINGS ON WHICH THE CASE WAS HEARD. THIS CAUSES THE

^`LERK TO PRACTICE LAW OR TO ATTEMPT TO GUESS WHAT INSTRUMENTS ARE

OF THE MOST IMPORTANCE TO THE ATTORNEY AND UPON WHICH HE IS

BASING HIS APPEAL. A DESIGNATION OF RECORD ON APPEAL, OR NOTICE

TO INCLUDE INSTRUMENTS IN THE TRANSCRIPT. WOULD PUT AN END TO THAT

GUESSING CAME AND EXPEDITE THE PREPARATION AND FILING OF THE

FINISHED TRANSCRIPT IN THE PROPER APPEALS COURT. A NOTICE OF

r`•.i'PEfl.L NEED ?E NO MORE THAN ClNE PAGE TITLED 'NOTICE OF APPEAL'

AND STATE THAT FACT ALONG WITH THE DUE DATE IN THE COURT OF

APPEALS.

YOUR CONSIDERATION IS MOST APPRECIATED AND IF I MAY BE OF

ASSISTANCE IN ANY WAY. PLEASE LET ME KNOW

YOURS TRULY,

XC: BONNIE WOLBURECK W. S. MOORE DISTRICT CLERK

DISTRICT CLERK ROOM 304 H YTS COUNTY COURTHOUSE

WILLIAMSON. CO. SAN MARCOS EXAS 78666

S12-353-4346

SPg0462
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June 27, 1994

Mr. Luke Soules

Chair, Advisory Committee or the Supreme Court

Soules and Wallace

100 West Houston, 15th Floor

San Antonio, Texas 78205-1457

RE: Proposal to Abolish Appeal by Writ of Error in TRAP 45

Dear Mr. Soules:

I was very distressed to learn at the Appellate Practice

Section Annual Meeting at the State Bar Convention last week of the

proposal to abolish to Writ of Error practice in TRAP 45.

The proponents of the abolishment seemed to summarize their

position as, "Why should someone who appears have only thirty days

to appeal while someone who does not appear has six month?"

I would submit that this argument no more accurately touches

upon the need for the Writ of Error practice than would an

observation such as, "If the error is so blatant that it appears on

the face of the record, the time for appeal should be nine months

and not merely six months."

In my experience which has been exclusively family law for a

considerable number of years, two circumstances seem to be commom

to these Writ of Error situations: (1) the parties were still

living together at the time of filing for divorce, at the time of

service of citation, at the time of the divorce, at the time of the

receipt of notice of the divorce, and at the time well past the

thirty day period for appeal when the Respondent realized this was

a"serious matter" (usually by the occurrence of something such as

a"Well, I am moving out, taking all this stuff, and you can't get

my retirement or anything else," or by the Sheriff's arrival to

execute on the judgment); and (2) the party named on the citation

was not the Respondent.
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Page 2

June 27, 1994

In response to the former-Respondent's attorney's questions

"Why didn't you do something about this?" the following are

typical responses: "She didn't sue me, she sued my father. That's

his name"; "They put our daughter's name on the citation and not

mine"; "He's filed for divorce five times before and never went

through with it"; "We were living together/sleeping together/having

sexual relations together the entire time."

I would submit that the Writ of Error practice in TRAP 45

should not be a abolished but instead left as it is.

Additionally, the thteat of the six-month Writ of Error

practice is singularly responsible for compelling many trial

courts' following the mandates of the Texas Family Code and making

a record in parent-child relationship cases so that an absent party

could determine why he or she lost custody of the child, was denied

regular visitation with the child, etc.

Writ of Error cases holding that such orders could be set

a:aide six months later in default cases have compelled the now-

customary making of a record in such cases.

Thank you for considering my position regarding this which I

hope you will relay to the Committee.

JEF/sc

cc: Mr. Brian Webb, Chair, Family Law Counsel of the Family Law

Section, State 83r of Toxas
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June 17, 1994 I
I

Luther H. Soules, III

Chairman, The Supreme Court Advisory Committee

c/o Soules & Wallace

100 West Houston, Suite 1500

San Antonio 78205

RE: Tex. R. APp. P. 45

Dear Mr. Soules:

Clarence Guittard spoke yesterday to the Appellate Practice

Section of the Dallas Bar Association concerning the proposed

amendments to the rules of appellate procedure. I understood from

his comments that the current version of the amendments propose to

eliminate Tex. R. App. P. 45 without providing a new means of

perfecting a direct attack on a judgment. I am a young attorney

practicing generally in the area of commercial litigation. Because

of my concern about this proposal, I am writing to respectfully

offer to you and your committee my views in opposition to this

idea.

My opposition is based solely on my experience as one Texas
practitioner. Although my normal practice does not involve Rule

45, I had occasion to use it when an out of state client called me

five months after a no-answer default judgment was rendered against
it in a rural county. The record contained jurisdictional
deficiencies as a result of failures to follow the Texas Rules of

Civil Procedure and the long arm requirements. In addition, the
pleadings were insufficient to support the judgment. It appeared
that one or more of these matters would constitute error "apparent

from the face of the record."

It was doubtful, however, that the client could meet the more
difficult standards associated with a bill of review. Moreover,

the bill of review would have been presented to a court presumably

sympathetic to local counsel who had obtained the judgment in the

first place.
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Luther H. Soules, III

June 17, 1994

Page 2

As a result of this experience, I believe that there needs to

be some manner of direct attack on a judgment, which does not

requi.re a party who does not participate in a trial to meet the

standards of a bill of review. Six months to a year would seem to

be a reasonable time to permit such an attack. Several people in

the section meeting yesterday voiced similar concerns and we

discussed various alternatives. It did not appear that any one

alternative was particularly attractive. Based on my experience,

however limited, I believe that Rule 45 should not be eliminated if

no alternative is substituted in its place.

We all appreciate the time and effort that you and your

committee have put into the proposed amendments.

Very truly yours,

RRD:rrd

cc: Justice Nathan L. Hecht

Rules Member

Supreme Court of Texas

11.0. Box 12248

Imstin, Texas 78711

Ronald R. Davis



F
86

V.

1.

2.

3.

4. Statutes e-214

5.

6.

7.

8.

9.

-,

tor's attorney prou

covered such fees.

refused to prepar
adva" payment

SPg0471



I

ol(a).

16.

1

or repetition yet evading re-

i to mootness doctrine applies

is of such short dura-

not obtain review be-

407

.thousand dollars, in lieu of an appeal bo

the clerk cannot require more.

0,

n 623

1

o pon

[4] Under the well established rule of

SPg0472



.

p y g p

^

bond.



,

.y

bond.

1993)
409

V.

1. «202

2.



V.

§§ 52.002, 52.005,

2.

$5

and

bond.

1.

Richard Clarkson, Reaud, Morgan &

Quinn, Beaumont, for relator.

SPg0475

I



I

I
I

§ 52.002, 52.005

tein, Norvell &

Mer-, Atchley,

b

p

h .

111

$24

1993.

SPg0476



000.

$5,000,000.



I
I
I

^
1

I

I
I
I

I
I

phasis added)

113
1993)

§ 52.005

22.004,

SPg0478



866

SPg0479

,



I
I

^
r
i 3

r
I
i
I
I

r
I
I
I
I
r
I
i

I

3

115

g•

1

v.

1.

17.151.

2.

SPg0480



J.,

any Texas cases have held that an or-

GALLAGHER

198

nnn

1.
a written c

ed verdict.

SPg0481



I

'I
i
^
V
I
I

^
a

I

I
I
I

I

I

I
I

^

,

98

,

no reason why an oral ruling

recorded in the statement of

788

609



ma

48

149

149 U.S. at 23, 13 S.Ct. at 739.

52.

I question the rule in

23, 13 S.Ct. at 739. r

based on the premi- '

jury have the right to

case as made by the';_

premise is fiawed to,

any right of the jury I

consider the whole cas

we would not giv

judges the right u^

evidence to set aside a

direct verdicts in thp-f

J

SPg0483 ^



I
I
I

I
I
I
i
I
I
I
I

I

I
t
I

I

, 2d

66.

o•, 401.,

37.

1

,p.

on

611

SPg0484

I



152

V.

1.

SPg0485

2.

6.

for

d7. M

y

2

.

1

I



I
I

I
I
I
I

I

J
1

I

1

r

I

case, and in response to judge's quest

16. peal and Error a1135

weight and preponderance of evidence

1.

2.

3.

SPg0486



E, 1 VE`-E N 3" Ev

c, r- N 3+RER

-+l`.N1_ 3Ll

l,rVC -•C,N

=0I`,<\I• -,.98• •i..-'i..

? t+LLUS

ORti'EY5-3T-L.>.W

TELEn:U9G00979 ^tiSWERBnCK.SWL.AW

wRirER'S D:RECT DIAL "•UMBER:

November 4, 1993

Professor William Dorsaneo III

Southern Methodist University

Dallas, Texas 75275

Dear Bill:

I would appreciate very much if you would include in the

appellate rules agenda for your subcommittee, and make a report and

recommendation, that the rules regarding filing of electronic tape

recorded Statements of Facts be made to conform to the time

requirements of the Texas Rules of Appellate Procedure.

Alternatively, if the time for filing an electronically recorded

Statement of Facts is to be different, that should be incorporated

into the Texas Rules of Appellate Procedure. See National Union

Fire Insurance Co., the Ninth Court of Appeals, 37 Tex. Sup. Ct. J.

4 (October 30 , 1993).
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cc: Honorable Nathan L. Hecht
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DAVID P. cALLUS

January 11, 1994

Professor William Dorsaneo III

Southern Methodist University

Dallas, Texas 75275

Honorable Clarence A. Guittard

Guittard, Hyden & Guittard

4849 Greenville Ave.

Suite 680

Dallas, Texas 75206

Re: Texas Rules of Appellate Procedure

Dear Professor Dorsaneo and Judge Guittard:

Enclosed is a copy of National Union Fire Insurance Company of

Pittsburg v. The Ninth Court of Appeals, 864 S.W. 2d 5 8 (Tex. 1993).

Please prepare to report on this matter at our next SCAC meeting.

I will include the matter on our next agenda.

As always, thank you for your keen attention to the business

of the Advisory Committee.

n

LHSIII/hhd

Enclosure

cc: Honorable Nathan L. Hecht
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Ramey & Flock, P.C.
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Calvert, "Some Problems of Supreme Court Review,"

6 St. Mary's Law Journal 303 (1974).
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IN THE COURT OF CRIMINAL APPEALS OF T''XAS

In order to derermine if significant reductions can be made

in the time required for appellate procedures and in the cos,.

thereof:

IT IS HEREBY ORDERED that district courts of Brazos Counr.y

hearing criminal law matters may enter into a pilot project to

study the use of an electronic recording system, to commence as

soon as practicable after October 1, 1989, and to continue until

further orders of this Court.

1. Applica*-ion. This order shall govern the procedures in

the district courts of Brazos County in proceedings in criminal

law matters in which by written stipulation of the parties a

record is made by electronic tape recording, and appeals from

such proceedings.

2. Duties of Court Reporters. No stenographic r ecord shall

be required of any proceedings in a criminal law matter

conducte -. pursuant to the pilot project. In addition to duties

imposed by law on official court reporters their duties shall

include the following:

a. Assuring that the recording system is

functioning and that a complete, distinct and clear

recording is made;

b. Making a detailed, legible log of all

proceedings while recording, indexed by time if day, showing

the number and style of the proceeding before the court, the

correct name of each person speaking, the nature of the

proceeding ( e.g., voir dire, opening, examination of

witnesses, cross-examination, argument, bench conferences,

whether in the presence of the jury, etc.), and the offer,

admission or exclusion of all exhibits;
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c. Filing wirn the clerk the original log and a

typewritten log prepared from the original;

d. Filing all exnibits with the clerk;

e. Storing or providing for storing of the original

recording to assure its preservation as required by law;

f. Prohibiting or providing for prohibition of

access by any person to the original recording wi*.hout

written order of the presiding judge of the court;

g. Preparing or obtaining a certified cassette copy

of the original recording of any proceeding, upon full

payment of any charge imposed therefor, at the request of

any person entitled to such recording, or at the direction

of the presiding judge of the court, or at the direction of

any appellate judge who is presiding over any matter

involving the same proceeding, subject to the laws of rhis

state, rules of procedure, and the instructions of the

presiding judge of the court.

3. Statement of Facts. The statement of facts on appeal

from any proceeding of which an electronic tape recording has

been made shall be:

a.

C. All exhibits, arranged in numerical order and

firmly bound together so far as practicable, with a list in

numerical order and a brief identifying description of each.

4. Time for Filing. The cour*. reporter shall file *.he

statement of facts with the court of appeals within fifteen days

of the perfection of an appeal. No other filing deadlines as

set out in *_ne Code of Criminal Procedure and Texas Criminal

Appellate Rules are changed.

Order - Page 2



5. Appendix. Eacn pa-ty shall file with his brLef ar-

apperdix containing a written transcri.ption of all porti^r,s 0°_

the recorded statemert of facts and a copy of all ex`•.-bi:s

relevant to the error asserted. Transcriptions shall be

presumed to be accurate unless objection is made. The form of

the appendix and transcription shall conform to the

specifications of the Court of Criminal Appeals.

6. Presumption. The appellate court shall presume that

nothing om.itted from the transcriptions in the appendices is

relevant to any point raised or to the disposition of the

appeal. The appellate court shall have no duty to review any

part of an electronic recording.

7. Supplemental Appendix. The appellate court may direct a

party or the court reporter to file a supplemental appendix

containing a written transcription of additional portions of the

recorded statement of facts.

8. Paupers. For purposes of the pilot program Rile

53())(2), Tex.R.App.Pro., shall be interpreted to require the

court reporter to transcribe or have transcribed portions of the

recorded statement of facts designated by appellant and file it

as appellant's appendix.

9. Accuracy. Any inaccuracies in transcriptions of the

recorded statement of facts may be corrected by agreement ofthe

parties. Should any dispute arise after the statement of facts

or appendices are filed as to whether an electronic tape

recording or any transcription of it accurately discloses what

occurred in the trial court, the appellate court may resolve the

dispute by reviewing the recording, or submit the matter to the

trial court, which shall, after notice to the parties and

hearing, settle the dispute and make the statement of facts or

transcription conform to what occurred in the trial court.

Order - Page 3
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10. Costs. The expense of appendices shall be taxed as

costs at the rate prescribed by law. The appellate court may

disallow the cost of portions of appendices that it considers

surplusage or that do not conform to the specifications

prescribed by the Court of Criminal Appeals.

11. Other Provisions. Except to the extent inconsistent

with this Order, all other statutes and rules governing the

procedures in criminal law matters shall continue to apply to

those proceedings of which a record is made by electronic tape

recording under the pilot pro3ect approved for use in Brazos

County.

SIGNED AND ENTERED IN DUPLICATE ORIGINALS this the ^ day

of October, 1989.

Sam Houscon Clinton, Judge

Marvin O. Teague, Tud-g-e

Chuck Miller, Judge

Charles F. Chuck bell,

Order - Page 4

Bill White, Judge

Judge

David Berchelmann, Jr., Judge,
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IN THE COURT OF CRIMINAL APPEALS

O R D E R

JANUARY 21, 1986

An Order to determine if significant reductions can be made

in the time required for appellate procedures and in the cost

thereof:

IT IS HEREBY ORDERED that district courts of Dallas County

hearing criminal law matters may enter into a pilot project to

study the use of an electronic recording system, to comnence as

soon as practicable after January 2, 1986, and to continue until

further orders of this Court.

1. Application. This Order shall govern the procedures in

the district courts of Dallas County in proceedings in criminal

law matters in which by written stipulation of the parties a

record is made by electronic tape recording, and appeals from

such proceedings.

2. Duties of Court Reporters. No stenographic record

shall be required of any proceedings in a criminal law matter

conducted pursuant to the pilot project. In addition to duties

imposed by law on official court reporters their duties shall

include the following:

a. Assuring that the recording system is

functioning and that a complete, distinct and clear

recording is made;

b. Making a detailed, legible log of all

proceedings while recording, indexed by time of day,

showing the number and style of the proceeding before

the court, the correct name of each person speaking,

the nature of the proceeding (e.g., voir dire, opening,

examination of witnesses, cross-examination, argument,

bench conferences, whether in the presence of the jury,

etc.), and the offer, admission or exclusion of all

exhibits;



1
c. Filing with the clerk the original log and a

typewritten log prepared from the original;

d. Filing all exhibits with the clerk;

e. Storing or providing for storing of the

original recording to assure its preservation as

required by law;

f. Prohibiting or providing for prohibition of

access by any person to the original recording without

written order of the presiding judge of the court;

g. Preparing or obtaining a certified cassette

copy of the original recording of any proceeding, upon

full payment of any charge imposed therefor, at the

request of any person entitled to such recording, or at

the direction of the presiding judge of the court, or

at the direction of any appellate judge who is

presiding over any matter involving the same proceed-

ing, subject to the laws of this state, rules of

procedure, and the instructions of the : -:ding judge

of the court.

3. Statement of Fa_ts. The statement of facts on appeal

from any proceeding of which an electronic tape recording has

been made shall be:

a. A standard cassette recording, labeled to

reflect clearly the contents of the cassette, and

numbered if more than one cassette is required,

certified by the court reporter to be a clear and

accurate copy of the original recording of the entire

proceeding;

b. A copy of the typewritten and original logs

filed in the case certified by the court reporter; and

ORDER - Page 2
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c. All exhibits, arranged in numerical order and

firmly bound together so far as practicable, with a

list in numerical order and a brief identifying

description of each.

4. Time for Filing. The court reporter shall file the

statement of facts with the clerk of the trial court within

fifteen days of the perfection of an appeal. No other filing

deadlines as set out in the Code of Criminal Procedure and Texas

Criminal Appellate Rules are changed.

5. Appendix. Each party shall file with his brief an

appendix containing a written transcription of all portions of

the recorded statement of facts and a copy of all exhibits

relevant to the error asserted. Transcriptions shall be

presumed to be accurate unless objection is made. The form of

the appendix and transcription shall conform to the specifica-

tions of the Court of Criminal Appeals.

6. Presumption. The appellate court shall presume that

nothing omitted from the transcriptions in the appendices is

relevant to any point raised or to the disposition of the

appeal. The appellate court shall have no duty to review any

part of an electronic recording.

7. Supplemental Appendix. The appellate court may direct

a party or the court reporter to file a supplemental appendix

containing a written transcription of additional portions of the

recorded statement of facts.

8. Paupers. For purposes of the pilot program Article

40.09, §5, Code of Criminal Procedure shall be interpreted to

require the court reporter to transcribe or have transcribed

portions of the recorded statement of facts designated by

appellant pursuant to §5 and file it as appellant's appendix.

ORDER - Page 3
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9. Accuracy. Any inaccuracies in transcriptions of the

recorded statement of facts may be corrected by agreement of the

parties. Should any dispute arise after the statement of facts

or appendices are filed as to whether an electronic tape

recording or any transcription of it accurately discloses what

occurred in the trial court, the appellate court may resolve the

dispute by reviewing the recording, or submit the matter to the

trial court, which shall, after notice to the parties and

hearing, settle the dispute and make the statement of facts or

transcription conform to what occurred in the trial court.

10. Costs. The expense of appendices shall be taxed as

costs at the rate prescribed by law. The appellate court may

disallow the cost of portions of appendices that it considers

surplusage or that do not conform to the specifications

prescribed by the Court of Criminal Appeals.

11. Other Provisions. Except to the extent inconsistent

with this Order, all other statutes and rules governing the

procedures in criminal law matters shall contin_, to apply tc

those proceedings of which a record is made by electror.:.c tape

recording under the pilot project approved for use in Dallas

County.

SIGNED AND ENTERED IN DUPLICATE ORIGINALS this the 21st

day of January, 1986.

ORDER - Page 4
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Deceaber 10, 1990

In order to determine if significant reductions can be made in

the time required for appellate procedures and in the cost thereof:

IT IS HEREBY ORDERED that district courts of Montgomery County

hearing criminal law matters may enter into a pilot project to

study the use of an electronic recording system, to commence as

soon as practicable after January i, 1991, and to continue until

further orders of this Court.

1. Anplication. This order shall qovsrn the procedures in

the district courts of Montgomery County in procasdings in criminal

law matters in which by written stipulation of the parties a record

is made by electronic tape recording, and appeals from such

procs•dinqs.

2. Duti^s of Court Ranorters. No stenographic racord shall

be required of any proceedings in a criminal law matter conducted

pursuant to the pilot projsct. In addition to duties imposed by

law on official court rsporters, their duties shall include the

following:

a. Assurinq that the recording system is functioning and

that a complete, distinct and clear recording is made;

b. ![akinq a detailed, l*qibla log of all proceedings

while recording, indexed by time of day, showing the number

and style of the proceeding bafors the court, the correct name

of each person spaakinq, the nature of the proceeding (e.g.,

voir dire, opening, examination of witnesses, cross-

examination, arqumant, bench conferences, whether in the

prasence of the jury, etc.), and the offer, admission

exclusion of all axbibitst -

or

1



c. Filing with the clerk the original log and a

typewritten log prepared from the original.

d. Filing all exhibits with the clsrk;

e. Storing or providing for storing of the original

recording to assure its preservation as required by law;

f. Prohibiting or providing for prohibition of access by

any person to the original recording without written order of

the presiding judge of the court;

q. Preparing or obtaining a certified cassette copy of

the original recording of any proceeding, upon full payment of

any charge imposed therefor, at the request of any person

antitlod to such recording, or at the direction of the

presiding judge of the court, or at the direction of any

appellate judge who is presiding over any satter involvinq the

same proceeding, subject to the laws of this state, rules of

procedure, and the instructions of the presiding judge of the

court.

3. Statezent of Facts. The statsawnt of facts on appeal from

any proceeding of which an electronic tape recording has been made

shall be:

a. A standard cassette recording, labeled to reflect

clearly the contents of the cassette, and numberad if more

than one cassette is required, certified by the court reporter

to be a clear and accurate copy of the original recording of

the entire proceeding;

b. A copy of the typewritten and original loqs filed in

the case certified by the court reportar; and

c. All exhibits, arranged in nusarical order and firmly

bound together so far as practicable, with a list in numerical

order and a brief identifying description of each.

4. Time for Pilina. The court reporter shall file the

statesant of facts with the court of apprals within fiftasn days of

Order - Page 2
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the perfection of an appsal. No other filing deadlines as set out

in the Code of Criminal Procedure and Texas Criminal Appellate

Rules are changed.

S. AnnanQix. tach party shall file with his brief an

appendix containing a written transcription of all portions of the

recorded statemsnt of facts and a copy of all exhibits relevant to

the error asserted. Transcriptions shall be presumed to be

accurate unless objection is made. The form of the appendix and

transcription shall conform to the specifications of the Court of

Criminal Appeals.

6. Presumntion. The appellate court shall presums that

nothing ooitted from the transcriptions in the appendices is

relevant to any point raised or to the disposition of the appeal.

The appellate court shall have no duty to review any part of an

electronic recording.

7. Sunolemental Anoendix. The appellate court may direct a

party or the court reporter to file a supplamantal appendix

containing a written transcription of additional portions of the

recorded statsment of facts.

S. pauperR. For purposes of the pilot proqrai Rule 5](j)(2),

Tsx.R.App.Pro., shall be interpreted to require the court reporter

to transcribe or have transcribed portions of the recorded

statament of facts designated by appellant and file it as

appallant's appendix.

9. ]^ecuracv. Any inaccuracies in transcriptions of the

recorded statsaent of facts may be corrected by agreement of the

parties. Should any dispute arise after the statement of facts or

appendices are filed as to whether an electronic tape recording or

any transcription of it accurately discloses what occurred in the

trial court, the appellate court may resolve the dispute by

reviewing the recording, or subiit the mattsr to the trial court,

which shall, after notice to the parties and hsarinq, settle the

Order - Pags 3
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dispute and maka the statement of facts or transcription conform to

what occurrsd in the trial court. ^

10. Costs. The axpense of appendices shall be taxed as costs

at the rats prescribed by law. The appallats court may disallow

the cost of portions of appendices that it considsrs surplusage or

that do not conform to the specifications prsscribad by the Court

of Criminal Appeals.

11. Othar Provisions. Except to the extent inconsistent with

this Order, all other statutes and rules qoverninq the procedures

in criminal law mattars shall continue to apply to those

proceedings of which a record is mada by electronic tape recording

under the pilot project approved for use in Montgomery County.

SIGNED AND ENTERED IN DUPLICATE ORIGINALS this the 10th day of

December, 1990.

Order - Paq* 4
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EASTLAND, TEXAS 76448

December 8, 1993

Luther H. Soules, III

Soules & Wallace

100 W. Houston Street

Suite 1500

San Antonio, TX 78205-1457
/ 1,

..

Dear Luke:

allow advancement of criminal cases

I

The Council of Chief Justices of the Courts of Appeals voted

to request that TEX.R.APP.P. 75(f) be amended to provide that: ^

The court of appeals may, in its discretion, advance

civil [ or criminal 1 cases for submission without oral

argument where oral argument would not materially aid the

court in the determination of the issues of law and fact

presented in the appeal.

By inserting the words "or criminal," the courts of appeals would

now have the same authority as the Supreme Court and the Court of

Criminal Appeals to submit certain cases without the delay of

having to wait for oral argument.

This change is a necessary one, particularly in light of the

transfer procedure which we have in Texas. Pursuant to TEX. GOV'T

CODE ANN. § 73.003 (Vernon 1988) , oral argument is usually heard at

the court from which the case was transferred. As Rule 75(f) is

now written, inordinate delays in the.preparation of the statement

of facts or the briefs result in the delay in the submission not

only of that case but also of other transfer cases.

Further, under the holding in Robinson v. State, 790 S.W.2d

334 (Tex.Cr.App.1990), it is possible for an attorney to request

argument in the court of appeals when the case is remanded from the

Court of Criminal Appeals. In a transfer situation, this could

mean that a panel of three judges might have to travel several

hundred miles to hear an argument which might well be repetitious.

I
I

I

I
a
i
I

SPg0598

I



a
I
I
I
I
I
1 ,

I
I
I
I
I
I
I
I
I
I
I

Page 2

A third fact situation makes this change necessary. It is not
unco'Lr:mon for pro se appellants who are confined in penal
institutions to request oral argument. As the rules read now,
there is not a specific provision to advance these cases.

I believe that this change in TEX.R.APP.P. 75(f) is needed.

Ver truly yours,

Austin McCloud

ml

encls.

cc: Hon. Sam Houston Clinton

Professor William V. Dorsaneo, III

Hon. Clarence A. Guittard

Hon. Nathan L. Hecht

Chief Justices, Courts of Appeal

SPgO599



TEX.R.APP.P. 75(f):

A party to the appeal desiring oral argument shall file a

request therefor at the time he files his brief in the case.

Failure of a party to file a request shall be deemed a waiver of

his right to oral argument in the case. Although a party waives

his right to oral argument under this rule, the court of appeals

may nevertheless direct such party to appear and submit oral

argument on the submission date of the case.

The court of appeals may, in its discretion,. advance civil

[ or criminal I cases for submission without oral argument where

oral argument would not materially aid the court in the

determination of the issues of law and fact presented in the

appeal. Notice of the submission date of cases without oral

argument shall be given by the clerk in writing to all attorneys of

record, and to any party to the appeal not presented by counsel, at

least twenty-one days prior to the submission date. The date of

the notice shall be deemed to be the date such notice is delivered

into the custody of the United States Postal Services in a properly

addressed post-paid wrapper (envelope).
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OLLIS HORTON

LOIS ANN STANTON

ROBERT J yAMBRIGHT

HOWARD L CLOSE

CURRY L COOHSEY

CHARLES K nESODEAUx

470 ORLEANS STREET

October 27, 1993

Mr. Luther H. Soules III

Soules & Wallace

Frost Bank Tower, 15th Floor

100 W. Houston, Suite 1500

San Antonio, TX 78205-1457

Dear Luther:

MICHAELJ TRUNCALE

LANCE C FO1(

LEANNEJOHNSON

O. COUNS[L

JOHN G.TUCKER

8 D. ORGAIN

STANLEY PLETTMAN

As Chairman of the sub-committee on Texas Rules of Civil

Evidence, I have been called upon to make recommendations on

November 19-20, 1993, concerning certain Civi1 Evidence Rules

and one Rule of Criminal Evidence. These rules are as follows,

along with the comments that I have. I invite other comments

in writing or by telephone (from other members of the sub-

committee) so that I may make note of them and report.

1. Rule 606(b) of the Rules of Criminal Evidence - Rule

606(b) of the Rules of Civil Evidence and Rule 606(b) of the

Rules of Criminal Evidence are worded differently. The Rules

of Criminal Evidence provide that a juror may testify as "to

any matter relevant to the validity of the verdict or
indictment." This seems to make a distinction between whether

or not the verdict or indictment is "valid" - meaning perhaps

"void" or whether some error occurred. The Rules of Civil

Evidence provide, "That a juror may testify whether any outside

influence was improperly brought to bear upon any juror." Rule

606(b) of the Federal Rules provide, "That a juror may testify

on the question whether extraneous prejudicial information was

improperly brought to the jury's attention or whether any

outside influence was improperly brought to bear upon any

juror." . It appears that all of the rules discourage jurors

from giving testimony or affidavits attempting to impeach the

jury verdict. Yet if for some reason the verdict or indictment

is void, then certainly testimony could be presented. Also, if

there is an outside influence, testimony could be presented.

The Federal Rule addresses, just as the Texas Civil Rule,

outside influence, but the Federal Rule also addresses

extraneous prejudicial information improperly brought to the

jury's attention. In my opinion we should either adopt the

SPg0605
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Texas Civil Rule or the Federal Civil Rule. If we adopt the

Federal Civil Rule, then I think we should adopt it as our

Texas Civil Rule, as well as our Texas Criminal Rule. The

validity of an indictment is considered in the Civil Rule and

certainly has no place in the Civil Rule. I can also see the

need that a juror may be called to testify as to his

qualifications as a juror. For instance, if a juror was not a

citizen, he may be called to testify that he was not a citizen

or a qualified juror just as a grand juror may be called to

testify as to his qualifications concerning an indictment.

None of the rules contemplate calling a juror to testify as to

his qualifications as a juror. The juror's qualifications may

come into issue if the juror is not a resident of the country.

The juror would then be called to testify. In summary, my

recommendation is:

(a) Adopt the Federal Rule for both 606(b) of the Texas Rules

of Criminal Procedure and Texas Rules of Civil Procedure,

adding to it a third element, and that being "on the question

of whether or not the juror is statutorily qualified to service

to serve."

2. Texas Rule of Civil Evidence 204 - The question raised is

whether we need to make reference to taking judicial notice of

the contents of the Texas Register and the Texas Administrative

Code in light of statutes covering both of them.

Tex.R.Civ.Stat. Article 6252-13a S4c provides that the contents

of the Texas Register are to be judicially noticed.

Tex.R.Civ.Stat. 6252-13b S4 provides that the codified rules of

the agencies published in the Texas Administrative Code are to

be judicially noticed. Therefore, I recommend that we delete

reference to the Texas Register and the Texas Administrative

Code and put a footnote showing that judicial notice is

provided for in Article 6252-13a S4c and Article 6252-13b S4.

3. Texas Rules of Civil Evidence 407a - It has been

recommended by the sub-committee that the last sentence be

deleted so that the rule no longer states, "nothing in this

rule shall preclude admissibility in product's liability cases

based on strict liability." I go along with that because the

policy behind subsequent changes should be basically the same

for both. The Federal Rule does not have that provision. The

committee recommending this change also recommended a comment

making it clear that deletion of the last sentence was not

intended to have any inference drawn with reference to

applicability of 407a to product's liability cases and was not

intended to change existing case law.

4. Texas Rules of Civil Evidence proposed new rule 413 - I

agree with this proposal except I have some quarrel with the

use of the word "findings". The word findings may have more of

I
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a meaning than is intended here. I think it is the intent of

413 that the judge shall have heard sufficient evidence that a

prima facie case is made. Therefore, we may want to substitute

"prima facie case". I also have trouble about the use of the

term "trier of fact". If it is a jury case, than the jury is

the trier of fact and I don't think the jury should have to

make some determination before evidence is presented of this.

That would require trying the case in stages. As the rule now

stands, the judge has the right to sever issues and try

liability before trying other issues if he so desires. (Rule

174) I think we should leave that alone. If we do adopt the

new rule, then we may want to put some comment to the effect

that we do not address the issue of the authority of the trial

judge to bifurcate the trial (pursuant to Rule 174) but merely

provide a method of presenting evidence if there is no

bifurcation. Yet, I am not so sure it is good to mention the

word bifurcation and we may want to just merely state that this

does not distract from other options that the trial court may

have (pursuant to the Rules of Civil Procedure).

5. Texas Rules of Civil Evidence 510(d)(6) - I don't

recommend any change here. Basically the courts are pretty

liberal concerning the admissibility of evidence, as long as it

is relevant, in a case affecting parent-child relationship.

The rule, pertaining to confidentiality of mental health

information, has exception 6 which is "when the disclosure is

relevant in any suit affecting the parent-child relationship."

I think this should be left alone and the court can handle it

on an individual basis pertaining to each case.

6. Texas Rule of Civil Evidence 703 - I think the

recommendation of Steven A. Mendel is a good one and I would

even recommend amending Rule 168 of the Texas Rules of Civil

Procedure to conform thereto. I don't think we have to go that

far if we choose not to do so, because the witness can state

that he relied upon such interrogatory answers and can state

the gist of the answer to interrogatories without actually

offering and introducing the interrogatories. I can certainly

see some argument against amending Rule 168 because a party

defendant may make some agreement to get out of the case and

before doing so give some damaging opinions as against a co-

defendant and then get out of the case and the interrogatory

would be admissible. I can also see an argument that an expert

should not be able to rely upon interrogatory answers given by

a party when at the time the expert testifies the party giving

answers to interrogatories is no longer a party. I don't see

this as affecting the opinion of the expert too much one way or

another except in some situations a party, who is no longer a

party to the lawsuit, may have given factual answers to

interrogatories and is no longer around to depose or maybe his

deposition wasn't taken. In that case the proposed change

SPg0607
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would certainly be warranted. In brief, I see arguments both

for and against but if a party gives answers to interrogatories

and another party proves up these answers after the person

giving answers is no longer a party, this can probably be

solved by the usual impeachment rules. At any rate, getting

back to the real issue - amending Rule 703 - I think we can do

that without amending Rule 168 if we decide to do so. I

certainly agree that many hearsay matters come in through the

expert by saying that he relied on the matter.

7. Texas Rule of Civil Evidence 902(10) - It has been

recommended that we change this Rule of Civil Evidence because

it is in conflict with Section 18.001 of the Texas Civil

Practices and Remedies Code. I do not feel that a change is

necessary. Section 18.001 originally provided for fourteen

days. It was amended in 1987 to provide that an affidavit must

be filed with the clerk at least thirty days before the day on

which the evidence is first presented. I don't see a conflict.

First of all, Section 18.001 pertains to affidavits concerning

costs and necessity of services. This is where the affidavit

itself is offered as substantive evidence concerning costs and

services. Texas Rule of Civil Evidence 902(10) pertains only

to business records accompanied by an affidavit. This is not

where the affidavit itself is being offered as substantive

evidence but it is only where an affidavit is given stating

that the person is custodian of a particular business record.

In my opinion they deal with two different things.

Thanks.

Sincerely,

GIL/cc
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March 30, 1994

Direct Dial Number

(214) 939-5626

Justice Nathan L. Hecht

Supreme Court of Texas

Supreme Court Bldg.

P.O. Box 12248

Austin, Texas 78711

RE: Proposed Rule Change to Rule 503(a)(2)

of the Texas Rules of Civil Evidence

by the State Bar of Texas Committee on the

Administration of the Rules of Evidence

Dear Justice Hecht:

On behalf of the State Bar of Texas Committee on the

Administration of the Rules of Evidence, I am enclosing for
the Supreme Court Advisory Committee's review - and
consideration a proposed rule change to Rule 503(a)(2) of the
Texas'Rules of Civil Evidence.

Mr. Dee Kelley of Fort Worth previously requested that

the Committee consider possible changes to Rule 503 in liaht

of the Supreme Court's decision in National Tank Co.

Brotherton. A subcommittee was appointed to study Mr. Kelly's
request. After an extensive review of this issue, the

subcommittee prepared its written report and recommendation, a

copy of which also is enclosed. Our Committee took up this

matter at its meeting on March 11, 1994, and following the

subcommittee's report and discussion among the entire

committee, approved the attached recommendation regarding Rule

503.

The Committee requests that the Supreme Court Advisory

Committee consider this proposed change during the course of

its up coming review of the Rules of Evidence. If the

Advisory Committee would like any additional information or

SPg0610



I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I

I

HUGHES & LUCE, L.L.P.

Justice Nathan L. Hecht

March 30, 1994

Page 2

help from this Committee, please let me know. By copy of this

letter, I am forwarding a copy of the Committee's proposed

rule change to the State Bar Board of Directors and to Mr.

Kelley. Thank you for your consideration of this matter.

Very truly yours,

Mark K. Sales

MKS: spt

Enclosure

cc: D.

L.

A.

L.

Morrison

Branton

Vance, Jr.

Harrison III

Dee Kelley

E. Lee Parsley

All Committee Members

Lonny

James

Estil

Orrin

I

SPq0611



so: all Committee xesbers

TAOM: Lea Couriagton

DKTZ: Xarob 8# 1994

jts: ttate Bar Administration Of Aules of =vidsaoe Committee

Chairman Mark Sales rseeivsd a letter from Dee Kelly of Fort

worth requesting that the committee address the Supreme Court's
adoption of the "control group" test in Nationa 1 Tank Ce.v.

Brotherton, 851 S.W.2d 193 (Tex. 1993), to determine who qualifies

as a representative of a corporation for purposes of the

attorney/client privilege. In response to a msmorandum sent by Mr.
Sales to all committee members, John F. 6utton, Jr., Karl Bayer,

Rene Mouledoux, Mike Prince, and Brenda Wade volunteered to study

this issue, and Mr. Sales appointed all of the volunteers to a

subcommittee to be chaired by myself to study this issue. This

memorandum will report on the work of our subcommittee.

It should be pointed out at that the outset that various

members of the committee represented the diverse experiences,

interests, and concerns of different sections of the Bar. Our

membership consisted of two in-house corporate counsel, a law

school professor, a commercial litigator and two personal injury
trial lawyers, one a plaintiff's attorney and one a defense

attorney.

It was the initial sense of the committee that the Texas
Supreme Court felt that its adoption of the "control group" test in
the tional Tan}Co. case (as distinguished from the so-called
"Uciohn test" or any other tsst) for determination of which
corporate employees come within the attorney/client privilege was
mandated by the language of Rule 503(a)(2) of the Texas Rules of
Civil Evidence. The subcommittee then determined to study the
issue of whether the control group test is the appropriate test to
be used in Texas and, if not, whether, and if so, how, Rule 503
should be changed.

it is not surprising that a good deal of discussion ensued
about the competing interests of encouraging candor between the
attorney and the representatives of the client, on the one hand,
and the need, on the other, to ensure that the valid purposes of
the attorney/client privilege do not become, as one member noted,
"a blanket privilege which might encourage the belief that
everything otherwise unprivileged becomes so merely by being placed
in the hands of, or communicated to, an attorney." A fundamental
point made by a number of members of the subcommittee is that the
control group test does not recognize the fact that employees
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outside the control group often are the very persons who have the
information needed by the attorney in order to properly advise the
corporation. In addition, I have attachsd to this memorandum, with
his permission, a copy of the excellent outline Rane Mouledoux
prepared concerning the difficulties that the oontrol qroup test
presents for corporations which operate in states where different
tests are used and which also have litigation in the federal

system.

Mr. Bayer and Mr. Sutton both pointed out that the National
Tank Co. case also had impact on the "in anticipation of
litigation" and witness statement rules, and while most, if not

all, the committee believed that any consideration of the
provisions of Rule 166b of the Texas Rules of Civil Procedure is
outside the scope of the work of this Committee, Mr. Bayer in
particular emphasized the view that the scope of the
attorney/client privilege could not be studied in a vacuum without
considering Nati nal Tank_ Co.'s modification of the in

anticipation of litigation" test.

In addition, John Sutton has allowed us to circulate to you
his letter to the committee expressing his view that neither the
control group test; the holding of Ilniohn Co. v. Unite 6tate_s, 449
U.S. 383, 101 S.Ct. 677 ( 1981)1 nor the view taken in the
Restatement of the Law Governing Lawyers ( 3rd), Tentative Draft 12

(1989) is totally satisfactory and proposing the utilization of a
test based on Diversified nd st ies, nc. v, Meredith, 572 F.2d
596 (8th Cir. 1978) ( en banc). ( I should point out that Mr. Sutton
has asked that I circulate his letter with the caveat that it was
written quickly in the midst of our committee deliberations and
that he reserves the right to amend or supplement any of the views
expressed therein.) All of us in the subcommittee are very much in
Mr. Sutton's debt for the extensive research and thoughtful
analysis provided by this letter.

After discussion of the concerns expressed by various members
of the subcommittee and a review of the Mere ith and ynjohn
opinions, it was the view of the group that the Mersd tth test came
the closest to providing for inclusion of the appropriate employees
within the scope of the privilege as well as the predictability and
greater uniformity of privileges sought on the one hand while
protectinq, on the other, against the abuses possible in a blanket
application of the privilaqe.

We then determined to propose to the committee as a whole a
redrafting of Rule 503(a)(2) that would provide that when the
client is a legal entity other than a natural person, those persons
who shall be considered to be "representatives of the client"
pursuant to Rule 503 (a) (2) will be those persons who satisfy all of
the elements of the Meredith test. Karl Bayer, in particular, was
quite insistent that only the incorporation of all of the Meredith
test elements, which include the requirement that the subject of
the communication be a matter within the scope of the employee's
corporate duties, would be satisfactory to prevent the faared
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abuses of the privilege. In addition, it should be noted that it

was the sense of the entire group that the attorney/client
privilege is not.intended to cover documents or things prepared in
the ordinary course of business or routine reports that are merely

forwarded to counsel, as the more forwarding of material to counsel

does not make privileged anything that. would not have been

privileged had it not been forwarded to counsel.

The subcommittee's proposed revision of Rule 503(a)(2) is as
follows:

(2) A representative of a client othsr than a leqal
entity is one having authority either to obtain
professional legal services or to act on advice rendered
pursuant thereto, on behalf of the client. If the client
is a legal entity other than a natural person, a
representative of such client in (A) a partner, officer,
director, or employes having authority either to obtain
professional legal services or to act on adviee rendered
pursuant thereto on behalf of the entity, or (B) an agent
or employee of the entity who has been requested by such
partner, officer, director, or such superior employee to
communicate with a lawyer on a subject matter within the
scope of the employee's duties in eonnectfon with lbs-L..
securing legal advicey the entity. 7hL t[,^ ^.Y..,^ o, ^•,,,,d'

It is the subcommittee's recbatmsndation that the full
committee, in turn, recommend to the Supreme Court that Rule
503(a)(2) be amended in this fashion.

We would also note that since the bivergitied Indus riee. Inc.
v.Meredith and Wohn opinions, as wall as the National nkCo. ^

case, were the subject of a good deal of discussion among members

of the subcommittee, members of the full committee may f ind it
interesting and/or helpful to review these cases prior to the
meeting. In addition, should any of the members of the full

committee have any questions or wish to discuss these issues prior
to the tull committee on March 11, all of the members of the ^
subcommittee would urge you to feel free to call any of us.
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Currant issuas regarding corporate tttornayolisnt privilsgas
aft.er gational JIU:

w

-

Warn oorporatious ooad^ct bwiness In sany states,
•

A corporation say be sued in Toxas for aonduct arisinq
in another stata.

A oorporation's attorney uy oondvat an investiOation
in a stat• whioA uses the 112i= tut.

An Iftu privileqa r•ooqnis9d in the stats in which
the vast3qation oovurrad will not be rsooqnisad in
Texas.

2. opponant's Control of a Corporation's privileqe.

• ?sdsral Courts raooqniaa the Unjobn privilaqa at laast
with respect to fedaral causes of action.

Within Texas, the axistenoe of an Upj2ba privilege
will depend upon an opponent's ploadinq of a federal
cause of action in federal court.

Thua, the "artfscl plaadiZq" of a third party can cause
a corporation to los• an otherviss larful privilege.

1.

.

-

-

No clear definition of which corporate aaploysas fall
witAin "tbe control qroup."

No olsar definition of what constitytMa "auttiority to
act." Ambiquity exists even in tssts*suoh as "in a
position to oontrol" or "substantial part in decision
sakinq.^

Within a large corporation, the soopa of persons with
aytDority to act on 1 al advice will vary qreatly
depending upon the su^^act mattar of the teqal advice.

An attorney may inadvertently waive a privilsqa(anQ
prasumably aomsit aalpraotioe) by expanding his
inve,tiqation by "ona vitnsss too sany• when he
includes a witness who is later datarsined to fall
outside the control qroup.
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41 Kaod for Conlidantial Communioations With All iaploysas.

-

A corporation is liabis for conduct of any smploYes
actL1g within scope and course at his .iploYsetst.

tJndar Ruls of tvidanos A01(e)(2)t0), a oorpormtion
may be bopnd by an adsission mads by its saploYse in
a statamsnt oonosrninq a sattsr vitain the soops of
his amployment.

Those emDloysas with the greatest knowledge of
relevant facts are usually not part of a corporatian's
control group.

It a corporation is to be bound by t2^e actioru and
statamsnts of its employaas, an attornsy tust
oonsunioats with thass eaploysss in order to render
sound and intormsd advice to his corporate client.

tJnlass an attorney-client privilege attaches, a frank
and nsaninqful disclosure of undarlying facts will not
be communicated to the attornsy. Thus, the attorney's
advice will be either incomplets (at nsst) or wrong
(at worst).

The corporatio:s itsalf nasds a tull disclosurs of tas
und•rly ing facts in order to critically aru ^lyss the
situation and identify wbat action is naaded to
correct the current problaa and prevent a rsourrancs.

Unless the self-critical analysis is protected from
discovery in a subsaQusnt lawsuit, the corporation is
forced to decide between two unreasonable ahoioass
1) the creation of the analysis rhicb will be .
axtrsmaly damaqing to the corporation's defense vlLSn
produced in discovary or 2) the decision not to
conduct the analysis In order to avoid creation of the
potentially daaaging documsnt but at the cost at not
fully identifying and correcting the underlying
probism and avoiding a raourranos.
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PROPOSED AKEFDKF.I]T TO TEX. R. CIV. EVID. 503(a)(2)

The Committee's proposed revision of Rule 502(a)(2) is as

follows:

(2) A representative of a client other than a

legal entity is one having authority either to

obtain professional legal services or to act on

advice rendered pursuant thereto on behalf of the

client. If the client is a legal entity other than

a natrual person, a representative of such client is

(A) a partner, officer, director, or employee having

authority either to obtain professional legal

services or to act on advice rendered pursuant

thereto on behalf of the entity, or (B) an agent or

employee of the entity who has been requested by

such partner, officer, director, or such superior

employee to communicate with a lawyer on a subject

matter within the scope of the employee's or agent's

duties in connection with securing legal advice by

the entity. The term agent as used in this Rule

does not include an independent contractor.
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