SUPPLEMENT TO THE
SUPREME COURT ADVISORY COMMITTEE

1993/1994 AGENDA

Dm’[m(; ted V,Tu»@? = 1994



- N TN e N e .

Indgx

Rule Page No.
SBOT Court Rules Recommendations SPg0001-20
TRCP 2 ) SPg0021-23
TRCP 5 SPg0024
TRCP 13 SPg0025-27
TRCP 45 & 47 SPg0028-31
TRCP 87 SPg0032-34
TRCP 162 SPg0035
Miscellaneous Discovery SPg0036-228
TRCP 166a SPg0229-236
TRCP 166b SPg0237-355
TRCP 166¢ SPg0356-59
TRCP 168 SPg0360-61
TRCP 169 SPg0362
TRCP 170 SPg0363-64
TRCP 176 SPg0365-68
TRCP 177 & 201 SPg0369
TRCP 200 SPg0370-71
TRCP 202 SPg0372-78
TRCP 204 SPg0379-80

TRCP 205 & 206

" SPg0381-409



TRCP 216 SPg0410
TRCP 221-236 SPg0411-21
TRCP 226 & 236 SPg0422-24
TRCP 329b SPg0425-27
TRCP 523 SPg0428-30
TRCP 571-573 SPg0431-34
TRCP 609(d) SPg0435-36
TRCP 684 SPg0437-39
Appellate Advocacy Recommendations SPg0440-48
Misc. TRAP SPg0449-52
TRAP 4(b) SPg0453
TRAP 5(e) SPgO454-59
TRAP 40 SPg0460-62
TRAP 41 SPg0463-70
TRAP 46 SPg0471-74
TRAP 47 SPg0475-80
TRAP 52 SPg0481-85
TRAP 53 SPg0486-88
TRAP 54(c) SPg0489-590
TRAP 74 SPg0591-97
TRAP 75(F) . SPg0598-600
Misc. TRCE SPg0601-608



TRCE 503(a)(2)

TRCE 509(D) & 510(D)

SPg0609-23

SPg0624-26



ﬁharﬁ; % :E“‘;};ﬁrlnxk

4 P30FE33,CNal IQSOTSAT S

j. Shelbyg Sharpe
Bean Spurlock
Kimberlee 8. Rorris

VIA FEDERAL EXPRESS

Mr. Luther H. Soules III

Soules & Wallace

1500 Frost Bank Tower
100 West Houston Street

ZuDC Ban< ONE TCwER

o= TEXAS 7S5 I2

March 10, 1994 y

San Antonio, Texas 78205-1457

Re:

State Bar Committee on Court Rules

Dear Luke:

3C T~S[CCAMORTON

STRZI

At the March 5 meeting, the Committee on Court Rules passed the following
Rules for consideration by the Supreme Court Advisory Committee and recommendation
to the Supreme Court of Texas:

0
@
3)

(4)

)

Rule 63, T.R.C.P.,, Amendment for a More Realistic
Time for Filing Amended Pleadings.

Rule 90, T.R.C.P.,, Amendment to Get Pleadings in
Order in a Reasonable Period of Time Prior to Trial.

An unnumbered rule to head that section of the rules
addressing pretrial and discovery matters.

Rule 166, T.R.C.P., Amendment related to scheduling
and pretrial conferences to assist the lawyers in
preparing cases for trial and involving the court to the
extent that the attorneys cannot work together.

Rule 166e, T.R.C.P., a completely new rule addressing
the Amendment to Article 5490i as per a request to the
Committee from President-Elect Jim Branton and Chief
Justice Thomas Phillips.
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(6) Rule 166f, T.R.C.P., a new rule on pretrial and motion
dockets for the implementation of Rule 166 and to
establish a uniformity throughout the State for the trial
courts to maintain pretrial or motion dockets.

(7)  Rule 166g, T.R.C.P., a new rule that contains standard

definitions aimed at reducing discovery disputes in regard
these definitions.

Incidentally, except for Rule 166e which had two dissenting votes, all of the
other Rules passed unanimously. These Rules are a part of an entire group of Rules the
Committee on Court Rules has been working on for over three years. The Committee
should pass the balance of these Rules at its April meeting. One of the Rules you will be
seeing is almost identical to the standard interrogatories and request for production in health
care claims that is enclosed, but will address the same subject for all other civil litigation.

There are other Rules which are designed to facilitate discovery and minimize discovery
disputes.

Besides the discovery area, we will be sending to S.C.A.C. following the April
meeting, suggested revisions to Rule 13 and Rule 215. Based on discussions [ heard at the
November S.C.A.C. meeting, I believe these rules will be favorably received.

[ look forward to seeing you at our next meeting on March 18 and 19.

Very truly yours,

o B
~ ‘lz

‘\.;4 e N e

J. Shelby Shay2>e
JSS:cbc
Enclosure

xc:  Mr. Doyle Curry
Mr. O. C. Hamilton, Jr.

s:/cyn/jss/soules.itl
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REQUEST FOR NEW RULE CR CHANGE FOR EXiSTING RULES
TEXAS RULES OF CiVIiL PRCCEDURE
Exact wording of Existing Rule:
RULE 63. AMENDMENTS AND RESPONSIVE PLEADINGS

Parties may amend their pleacings, respond 0 pleadings on file cf
other parties, file suggesticns of ceath and make regresentative parties, and
file such other pieas as they may desire by filing such pleas with the clerk
at such time as not to operate as a surprise to the oppaosite party; provided,
that any pleadings, responses or pleas offered for filing within seven days
cf the date of trial or thereafter, or under Rule 168, shail be filed only after
leave of the judge is obtained, which leave shall be granted by the judge
uniess there s a showing tr =t such filing will operate s a surprise to the
opposite party.

I Proposed Rule: The proposed new wording has been underlined.
RULE 63. AMENDMENTS AND RESPONSIVE PLEADINGS

Parties may amend their pieadings, respond to pleadings cn file of
other parties, file suggestions of death and make representative parties, and
fiie such other pleas as they may desire by filing such pleas with the clerk
cn or before the times specified by the court in a scheduling order which
shall not be less than thirty days prior to the date of trial. For good cause
shown and only after leave of the judge is_obtained, a party may fie

pleadings, responses. or pleas within thirty days prior to the trial date i
ugh ﬂhn does not gperate as a surgrnse to the oggos:te gam at—euen

. Brief statement of reasons for requested change and advantages to be
served by the proposed new Rule:

The purpose of this rule change is to extend the prior seven-day rule for
filing of pleadings to the times specified by the trial court in the scheduling order
and in no event permit the filing of pleadings within thirty days of the trial date
except upon leave of court and for good cause shown.

-Rule63.och/mt
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REQUEST FOR NEW RULE OR CHANGE FOR EXISTING RULES

TEXAS RULES OF CIVIL PROCEDURE

Exact worcing of Existing Rule:
RULE ¢0. W*IVER OF DEFECTS IN PLEADING

General demurrers shall not e used. Every defect, cmission or fault
in a pleading either of form cr ¢f substance, which is not specifically pointed
cut by exception in writing anc brought to the attertion of the judge in the
trial court befere the instruction or charge © the jury or, in a non-jury case,
before the judgment is signed, shall be deemed to have been waived by the
party seeking reversal on such account; provided that this ruie shall not
apply as to any party against whom default judgment is rendered.

. Proposed Rule: The proposed new wording has been underlined.

RULE 90. WAIVER OF DEFECTS IN PLEADING

General demurrers shall not be used. Every defect, omission or fault
irr a pleading either of form or of substance, which is nct specifically pointed
cut by exception in writing and brought to the attention of the judge in the

trial court beforethe-Rstructen-or-chargetethe-jufy-ofRa-RoR-fuRy-easa;

before—thejudgrrentissigred; a reasonable time and not less than thirty
(30) days before the commencement of a jury or non-iury trial shall be

deemed to have been waived by the party seeking reversal on such
account; provided that this rule shall not apply as to any party against
whom default judgment is rendered.

1. Brief statement of reasons for requested change and advantages to be
served by the proposed new Rule:

Historically, special exceptions were presented at the time of trial. Under
cur present day practice where “trial by ambush® has been abolished and liberal discovery
is encouraged, a party’'s final version of the pleadings should be required within a
reasonable time before trial commences. This includes special exceptions. Special
exceptions should be dealt with at the pretrial stage of the proceedings so that final
pleadings can be filed by each party within a sufficient time to allow each party to deal
with any changes in the pleadings.

RuleS0.och/mt
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STATE BAR OF TEXAS
CCURT RULES COMMITTEE
REQUEST FOR NEW RULE OR CHANTGE OF EXISTING RULE
TEXAS RULES OF CIVIL PROCEDURE
Existing Rule - There is no existing Rule.
l. Exact wording of propcsed Rule:
Rule - Purpose of Pretrial and Discovery Rules
The purpose of the Pretrial and Discovery Rules is to afford litigants the means of
discovering the true facts and legal theories which the parties in litigation will present in
trial so that each litigant may be fully informed as to such facts and thecries prior to trial;
tc reduce discovery disputes and contentiousness among lawyers; tc the end that just,
fair and impartial tvials can be had without unreasonable expense to litigants or litigation

brecught to a just conclusion prior to trial.

To further this purpose a lawyer, as an officer of the court, has a duty to pursue
the truth and shall not obstruct another party's access to the truth.

SPg0005



STATEZ BAR OF TEXAS

COURT FULES CCMMITTEE

REQUEST FOR NEW RULE OR CHANGE OF EXISTING RULE

TEXAS RULES OF CIVIL PROCEDURE

i Exact wording of existing Rule:

RULE 166. PRETRIAL CONFERENCE

In an appropriate action, to assist in the disposition of the case without undue
expense C- burden to the parties, the court may in its discretion direct the attorneys for the
parties or "eir duly authorized agents to apoear before it for a conference to consider:

(@)

Rule 166 OCH/eg

All pending dilatory pleas, motions and exceptions:

The necessity or desirability of amendments to the pleadings;

A discovery schedule;

Requiring written statements of the parties’ contentions;

Contested issues of fact and simplification of the issues:

The possibility of obtaining stipulations of fact;

The identification of legal matters to be ruled on or decided by the court;
The exchange of a list of direct fact witnesses, other than rebuttal or
impeaching witnesses the necessity of whaose testimony cannot reasonably
be anticipated before the time of trial, who will be called to testify at trial,
stating their address and telephone number, and the subject of the

testimony of each such witness;

The exchange of a list of expert witnesses who will be called to testify at
trial, stating their address and telephone number, and the subject of the

- testimony and opinions that will be proffered by each expert witnesses;

Agreed applicable propositions of law and contested issues of law;

Proposed jury charge questions, instructions, and definitions for a jury case
or proposed findings of fact and conclusions of law for a non jury case;

The marking and exchanging of all exhibits that any party may use at trial
and stipulation to the authenticity and admissibility of exhibits to be used at

SPg0006



trial;

(m)  writtan {rial objections to the ccoosite party’s exhibits, stating the basis for
eacn cbjectcn;

(n) The zdvisability cf a preliminary reference of issues to a master or auditor
for findings tc be used as evicence when the trial is t0 be by jury;

e

) The setiement of the case, and to aid such consideration, the court may
enccourage settlement;

(p)  Such other matters as may aid in the disposition of the action.

The court shali make an order that recites the action taken at the pretrial
conference, the amendments allowed to the pleadings, the time within which same may be filed,
and the agreements mace by the parties as to any of the matters considered, and which lir .is
the issues for trial to these not disposed of by admissions, agreements of counsel, or rulings =f
tne court; and such order when issued shall control the subsequent course of the action unle=3
modified at the trial to prevent manifest injustice. The court in its discretion may establish by ru. -
a pretriai calendar on which actions may be placed for consideration as above provided and me ;
sither confine the calendar to jury actions or extend it to all actions.

I Proposed Rule: The proposed new wording has been underlined.

RULE 166. SCHEDULING AND PRETRIAL CONFERENCES

(a) Scheduling. As soon as practicable but in no event more than one hundred fifty

(150) days after the filing of Plaintiff's Petition the Court shall enter a scheduling
order. The order can be as a result of a hearing or telephone conference with the
attorneys for the parties and any unrepresented party or by agreement of the
parties or their attorneys. The order shail establish_times for:

(1)  Joinder of additional parties;

(2) Amending or supplementing pleadings:

3) Filing and hearing motions and special exceptions:;

(4) Designating testifying expert;

(8) Taking of experts’ depositions:

8) Completion of discovery:

(7)  Pretrial conference

(8) Filing of joint pretrial statement

()  Trial on the merits: and

(10) Such other matters which the Court determines should be scheduled.
Rule 168 OCH/eg 2

SpPg0007



i *ne =zncrnevs for the paries anc anv urrecrssariad pary enter into an agreed
sgheculirg creer ‘be DaTIES srei! SUDMIT he acresc serecuiing arder o the Court for entrv by
e Cours ngt ater than orne nundred twenty 7120 davs zfter he filing or the Plaintif's Pstiticn.

The s¢erediulfing order may 52 amendec v tme Cout on the Touns own mciicn, 2y moticn of

ZnY DETV Or ov sgreemert i the carties acoroved oy the Jourt. In the event of 20 amencmert,
2n amsnced 3cheduiing order shall be antered.

(b) Pretrial Conference. At ‘he time set by the Court, the aftornevs for the partiss
end any Jnrspresented pacty shail z2ppsar tefcre the Cours for the oretrial
conference. Tne orelrial conference is o0 assist in the precaration and dispositicn
of the suit without undue expense cor burden to the panies 2nd for the purpose of
gstablishing early and continuing control so that the suit will nct be protracted icr
lack of managemer:, expediting the disposition of the suit. discouraging wasteful
pretrial _activities, improving _the guality of the trial through more thorougn
preparaticn and ‘acilitating the_settlement of the_suit.

Matters to be Considered at the Pretrial Conference. Atthe pretrial conferenca
‘he Court shall consider and inay take acticn with respect to:

8y (1)  All pending dilatory pleas, motions and special exceptions;
by (2) The necessity or desirability of amendments to the pieadings;

{8 (3) A discovery schedule including tentatively identifying the issues for
disccvery purposes, establishing a plan and schedute for discovery, setting
limitations on_discovery, if any, and determining such other matters
including the allocation of expenses as are necessary for the proper
management of discovery and the suit;

£ @ Requiring written statements of the parties' contentions;
ey (8) Identification of contested issues of fact and simplification of the issues;
£ (6) The possibility of obtaining stipulations of fact;
8¢ (7)) The identification of legal matters to be ruled on or decided by the court;
&/  (B8) The exchange of a list of direectfaet t est@mg witnesses, other than rebuttal
together with the disclosures listed in Rule
166d A 1 and 2 of these Rules for those witnesses.

Vi

Rule 168 OCH/eg 3 SPg0008
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3 (S}  The settlement of the case, and to aid such consideration, the court may
gncourage ssttlement;

# (10} Such other matters as may aid in the disposition of the action.

(11) Consideration of alternative dispute resolution.

The Court shall rake-an-crderthat-recites-the-actiontaken-at-thepratrial

lf Y~

%%%M%a%&m&aeﬁea&epe*eﬂe—mea#aem%—estabhsh a gretnal calendar

for consideration of the matters referred to in this rule and as required by Rule 168f.

(o)} Joint PreTrial Statement. At such time as set by the Court. the parties shall file

with the Court a pretrial statement. The pretrial statement shall be prepared by the

attorneys for the parties in the suit and any unrepresented party and shall be

signed by the attorneys and any unrepresented party. The pretrial agreement shell

include the following:

()]
2
@)
(4)

Rule 186 OCH/eg

A list of Plaintiff(s) witnesses:

A list of Defendant(s) witnesses:
Stipulations, if any, by the parties;

The estimated time for trial:

4 |  $Pg0009



{3) Plaintif's crcpesed ‘ury ‘ssues:
3) Defencart's oroggsed jurr issies:
¥4 A shert corcise statement of contasied issues of jaw:

8) A list ¢f 2ny pcending moticns

Orders. After = v cenference mald cursuart t0 this sule. an orzer shall be entered
reciting the acticn taken. This crier shali contrgol the subsequent course of the suit
uniess mcdified oy the court.

Non Compliance and Sanctions. If a party's attorney fails to obey a scheduling
or_pretriai order, or if no appearance is made on behalf of a party at a scheduling
or_pretrial conference, or if a party or party’s attorney is subs:antially unprepared
to_participate in the conference. or if a party or party’s attorney fails to participate
in good faith, the judge, upon motion or the judge’s own initiative, may make such
orders with regard thereto as are just, and among others any of the orders
provided such orders with regard thereto as are just, and among others any cf the
orders provided in Rule 215 Subparagraph 2b. In lieu of or in addition to any other
sanction. the judge shall require such party or the attorney or both, to pay at such
time as ordered by the Court, the reasonable expenses and reasonable attorneys
fees of the other party(s) incurred for attendance at conferences or pretrials ¢r in
attempting to require compliance with prior orders unless the judge finds that the

noncompliance was substantiaily justified or that other circums: nces make an
award of expense unjust.

Waiver of Compliance. By written agreement signed by all parties to the si¢ and
filed with the Clerk of the Court, compliance with paragraph b or ¢ or both ¢rihose
paragraphs may be waived. Upon the filing of such agreement the Court shall
enter an_order stating which parts of this Rule, if any, are waived and will not be
applicable for the suit. Notwithstanding such agreement of the parties. if the Court
is of the opinion that compliance with paragraphs b or ¢ or both of this Rule are
necessary for a proper disposition of the case the Court may order compliance
with such paragraph(s) as is appropriate.

Rule 166 OCH/eg 5 - SPg0010



STATE BAR CF TEXAS

COURT RULES COMMITTEE

REQUEST FOR NEW RULE OR CHAMGE OF EXISTING RULES

TEXAS RULES OF CIVIL PROCEDURE

Existing Rule: There is no existing Rule.

Exact wording of proncsed Russ:

Rule 166e - Standard Interrogatories and Requests for Production in Health

A.

Care Liability Suits

Interrogatories and Requests for Production to be Answered By

Plaintiff. The following are standard interrcgatories and reguest for production in every
suit involving a health care liability claim. The Plaintiff shall within forty-five (45) days after
the filing of the original petiticn serve on Defendant's attorney, or if no attorney ~as
appeared for the Defendant on the Defendant, full and complete answers to the following
interrogataries and request for production. These answers are to be served without any
request by Defendant.

1.

166e

Identification of each person believed to have knowledge or information
relevant to the events, transactions, or occurrences that gave rise to the
claims or defenses to the claims. Knowledge or information includes
knowledge or information that would not support the Plaintiff's claims or
defenses. In additicn, as to each person listed, (a) the general subject
matter about which each person is likely to have knowledge or informaticn,
and (b) to the extent known at the time of answer or supplementation of
answer a summary of the main facts favorable to the Plaintiff about which
such person has knowledge.

As to any expert whom the Plaintiff may call to testify at the time of trial and
for any expert whose mental impressions or cpinions have been provided
to or reviewed by an expert who may be cailed by the Plaintiff to testify at
trial;

Identification of said expert(s);

The subject matter about which each expert has an opinion;

The mental impressions or opinions of each expert;

A general summary of the basis for the mental impressions and
opinions of each expert; and

e. Identification of documents and tangible things prepared by, provided
to, or reviewed by each expert

apop
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1666

10.

11.

Procuction cf a ccpy of any ssulement zgreement erterad into by the

Plaintr with any gersen cr snuty reletng 3 a2ny matter arising from the
transection cr cccurrence whicn is the suciect of any claims cr defenses.

Producticn of a written autherizaticn signec by k2 Plaintif which authorizes
the Defendant, its agents, servaris or emplovess to ottain medicai records
from any heaith care providers listed in response to disclosure number cne
of subparagraph A of this Rule.

identification of each health care crovider who has provided treatment to the
Piaintiff for five years preceding the event or occurrence that gave issue to
this suit.

Production of a written authorization signed by the Plaintiff which authorizes
the Defendant, its agernts, servants or employees to obtain medical recorcs
from any health care provider listed in the preceding interrogatory.

The factual basis to support each claim with sufficient specificity to give the
Defencant fair notice of the factual basis for each claim of Plaintiff.

The legal theory(s) upon which each claim is based. Such legal theory(s)
shall be set forth with sufficient specificity to give the Defendant fair notice
of such legal theory and, where necessary for a reasonabie understanding
of the theory, citations of pertinent legal or case authorities may ze
included.

Production of any statement relating to the events, transacticns, or
occurrences which gave rise to the suit made by:

a. the Defendant and;
b. any person listed in disclosure number one of subparagraph A of this
Rule.

A statement is a document approved or adopted by the person making it.
Identification of all potential parties to the suit.

A listing of each element of damage claimed. As to each element of
damage, the amount of which is capable of being determined by some
calculation, the method of calculating such damage and a total amount of
such damage claimed. As to the elements of damage, the amounts of
which are wholly determined by the trier of facts, such as pain and
suffering, mental anguish, and punitive damages, the total amount of such
damages claimed for each element.

2 SPg0012



12.

—_k
o

16.

B.

ldentificaticn of cocumerts cr “arzitle things upen which Plaintiff's damage
ccmputaticn is Eesed, inciuding imsse wnicn tear on the nature and extent
of injuries suffered.

A descrigticn of each act or cmission wrich Plaintiff claims was below the
relevant standard of health care for the perscn committing such act or
omission, the name cf the person who committed the act or omiss:on and
the cate of such act or omission.

A description of the injury or impairment which Plaintiff claims was the resuit
of the act or cmission descrited in the preceding interrogatory.

Production of cooy of all claims filed with any health care provider pursuant
to The Medical Liakility and Improvement Act of Texas, Article 4590i Sub
Chapter D Section 4.01 VATS relating to Plaintiff's complaint.

A statement of the date and place of last treatment from this Defendant for
the conditicn ccmplained of by Plaintif.

Interrogatories and Requests for Production to be Answered by

Defendants. Every physician or heaith care provider who is a Defendant in a health care
liability claim shall, within forty-five (45) days after the date on which an answer to the
petition was due, serve on the Plaintiff's attorney, or if the Plaintiff is not represented by
an attorney on the Plaintiff, full and. complete answers to the following interrogatories ana
request for production. These answers are to be served without any request by the

Plaintiff.

1.

166e

Identification of each person believed to have knowledge or information
relevant to the events, transactions, or occurrences that gave rise to the
claims or defenses to the claims. Knowledge or information includes
knowledge or information that would not support the Defendant’s claims or
defenses. In addition, as to each person listed, (a) the general subject
matter about which each person is likely to have knowledge or information,
and (b) to the extent known at the time of answer or supplementation of
answer a summary of the main facts favorable to Defendant about which
such person has knowledge.

As to any expert whom the Defendant may call to testify at the time of trial
and for any expert whose mental impressions or opinions have been
provided to or reviewed by an expert who may be called by the Defendant
to testify at trial:

Identification of said expert(s);

The subject matter about which each expert has an opinion;

The mental impressions or opinions of each expert;

A general summary of the basis for the mental impressions and
opinions of each expert; and

aoop
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166e

10.

e. ‘centification of coccuments and tangitle things prevared by, provided
10, Or reviewed Dy each expert

Production of a cogy cf ary insurance or indemnity agreement which may
cause Ir recuire encther : -

a. 10 te ligtle to satisfy part or all of a judgment which may be
rencered in the action against the Defendant;

b. 1o indemnify or reimburse payments made to satisfy any judgment
against the Defendant.

Production of a copy of any setilement agreement entered into by the
Defendant with any perscn cr entity releting 10 any matter arising from the
occurrence whicr is the subject of the suit.

The factual basis to support each defense with sufficient specificity to give
the Plaintiff fair notice of the factual basis for each defense.

The legal theory(s) upon which each defense is based. Such legal theory(s)
shall be set forth with sufficient specificity to give the Plaintiff fair notice of
such legal thecry and, where necessary for a reasonable understanding of
the theory, citations of pertinent legal or case authorities may be included.

Production of a copy of any statement claimed to have been made by

a. the Plaintiff and;
b. any person listed in interrogatory number one of Subparagraph B of
this Rule.

A statement is a document approved or adopted by the person making it.
Identification of all potential parties to the suit.

As to each individual listed in response to interrogatory number one in
Subparagraph B. 1. above, who provided health care to the Plaintiff(s),
describe such persons educational background and job experience to the
extent known. In answering this interrogatory include the places and dates
where such person received formal education, dates of graduation, degree
obtained and specialty if any, internships, residencies and fellowships,
including any board certifications and dates thereof, dates and places of all
jobs including a brief description of the duties in each job.

Identify all claims made against Defendant pursuant to The Medical Liability

and Insurance Improvement Act of Texas, Article 45801 Sub Chapter D
Section 4.01 VATS.

4 SPg0014




C. Objections and Privileged Matter. it is rebuttably presumed that any
objection made tc a request for information in accordance with this rule is improper when
made, however, objections are to be made within the same time as the time required for
respcnses. Any request made pursuant to this rule is not intended to require disclosure
of priviieged documents or information; however, any party claiming a privilege shall
icentify with each response a listing of documents not produced which such Party claims
are privileged.

D. Response. A response to and copies of documents responsive to any
request shall not be filed with the Clerk of the Court; but a copy of such response and
documents shall be served upon the Opposing Party and other parties pursuant to Rule
21a within forty-five (45) days of the date of service of the request. The response is to
be signed by the attorney or party and each response is to be preceded by the written
request. The response need not be verified, but the signature of an attorney or party

- constitutes a certification that to the best of his or her knowledge, information, and belief

after an inquiry that is reasonable under the circumstances, the disclosure or
supplementation is complete and correct as of the time it is made.

E. Response Not Required. No response shall be required where a particular
interrogatory or request is clearly inapplicable under the circumstances of the case.
However, the responding party shall state briefly why the information required is not
applicable to the suit.

F. Sanctions. Failure to file full and complete answers and response to the
above interrogatories and request for production of documents or the making of
groundless objections shall be grounds for sanctions by the Court in accordance with the
Texas Rules of Civil Procedure on motion of any party.

G. Extension of Time to Answer. The time limits imposed under this Rule
may be extended by the Court on motion of a responding party for good cause shown
and it shall be extended if agreed in writing between the responding party and all
opposing parties. In no event shall an extension be for a period of more than an
additional thirty (30) days.

H. New Party to Answer. If a party is added by an amended pleading,
intervention, or otherwise, the new party shall file full and complete answers to the
appropriate standard set of interrogatories and request for production no later than forty-

five (45) days after the date of filing of the pleading by which the party first appeared in

the action. Upon request by a new party to the suit, true copies of any written disclosure
already produced under this rule shall be provided to the new party within thirty (30) days
of the request. '

L Supplementation. The information or documents requested pursuant to
this Rule shall be supplemented as required by Texas Rules of Civil Procedure 166b6.

166e 5 SPg0015



J. Other Discovery. Mothing in this section shall preclude any party from
taking additional non-duplicative discovery of any other party. The standard sets of
interrogatories provided for in this section in this Rule shall not constitute, as to each
Plaintiff and each physician or hezalth care provider who is a Defendant, the first of two
sets of interrogatories permitted under the Texas Rules of Civil Procedure.
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i Brief Statement cf Ieasons ‘or Requested Changes and Advantages to be
Served by the Propcsed New Rule.

The purpose cf this Rue s tc '™ lerrert Article 45901 Section 13.01 of Vernon's
Annctatea Civil Statutes and ¢ grovice ior actomatic disclosure of certain information
cetween Plaintiff ana Derencant in a suit involving a health care liabiiity claim. Cther
cnanges are axplained in the comments to Ruie 166d, supra.
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REQUEST FOR NEW RULE OR CHANGE FOR EXISTING RULES
TEXAS RULES OF CIVIL PROCEDURE
Existing Rule: There is no existing 4rule.
Zxact werding of proposed rule:
RULE 1661. PRETRIAL ANC MOTION DOCKETS

To assist in the preparation and disposition of suits and to implement
Rule “38, all cocurts shall maintain a pretrial docket and maotion docket for
the purpcse of scheculing pretriai and/or discovery conferences and

hearirgs on motions.

I. Brief statement cf reasons for requested changes and advantages to be
served by proposed new rule.

The purpose of the rule is that there are some courts in the state which do
not maintain pretrial or motion dockets, and the local ruies do nct provide for such;
conseguently, it is difficult to get motions heard or pretrial conferences arranged. The
court coordinators will advise parties that the court’'s docket is filled with jury trials, non-
jury trials, criminal matters, etc. The purpose of this rule is to require courts to provide
for a pretrial and motion docket so that the parties will be given an opportunity to have
a meaningful pretriai and/or discovery conference and to dispose of motions prior to the

trial.

Rule 166e.0ch/mt
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REQUEST FOR NEW RULE OR CHANGE FOR EXISTING RULES
TEXAS RULES OF CIVIL PROCEDURE
Existing Ruie: There is no existing ruie. |
Exact wording of proposed rule:

Ruie 166g. STANDARD DEFINITIONS

The following definitions are applicable to ail written discovery
requested pursuant to these Rules. When the words so defined are usad
in written discovery requests, they shall have the meaning stated in this Rule
uniess defined differently by the party seeking discovery. This Ruie does
not preclude a party from using additional definitions when such definition

will aid in understanding the information requested.

(1) "You" -- "Your" and "you" refer to the party to whom these
discovery requests are addressed; and your agents, servants,

employees and attorneys.

(2)  "Documents" - "Document” and "Documents" include, but are
not limited to: all paper material of any kind, whether written, typed,

printed, punched, filmed, or marked in any way,

including

photographs and all nonidentical copies; and all data stored oy, in,
or on mechanical, electronic, or chemical forms or media, including
films, transcriptions, graphic depictions, and other data compilations
in the possession, custody or control of the party upon whom a

request is made.

(3) 'Tangible things* - "Tangible things" includes everything that

iS not a document.

(4) ‘"Person" - "Person" means a corporation, partnership,
organization, association, or entity, a natural person, and any
government or governmental body, commission, board, or agency;

(5) “ldentify or ldentification" -- “Identify* or “identification," when
used in reference to a document, means to state the date, the author
(and, if different, the signer or signers), the addressee, type of
document (e.q., letter, memorandum, telegram, chart, data
compilation, etc.), and any other means of identifying it with sufficient
particularity to meet the requirements for its inclusion in a request for
production. If any such document was, but is no longer in your
possession or subject to your control, state what dlsposmon was

made of it and the reason for such disposition;
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‘ldentitv" or “ident 'cozion“ when referring to a person means
state informaticn sutficient to enable the requesting party to lccate
suCh gersen, 1*.c3u:- g, but not limited 0. that person’s full name;
oresent or last kncwn residential acdress and teiephone number;
anc last xnown empioyer or business affiiiation, inciuding its acdress.

If the nerson to be identified is an entity other than a natural
person, “identty" or “identfication” means to state the entity's full
name, the type cf entty (8.g., ccrporation, pannarshio,
proprietorship, organization, etc.) and the present cr last known
telephone number and address of its principal office or place of
doirg businass.

. Brief statement of reasons for requested changes and advantages to be
served by proposed new rule.

The purpose of Rule 188q is to provide standard definitions for use in written
discovery and to eliminate the necessity for numerous and different definitions to be given

by the party seeking discavery; to standardize the definition in order to avoid unnecessary
and time consuming objections.

Rule 166g.och/eg
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JEFFREY S. MAHL
ATTORNEY AT LAW
108 W, LOSOYA/P.O. BOX 1191
DEL RIO, TEXAS 78841

(210) 775-4723
March 23, 1994
Mr. Luther H. Soules III, Chairman
The Supreme Court Advisory Committee
State Bar of Texas

175 E. Houston, 10th Floor N //E)

Two Republic Bank Plaza A

San Antonio, Texas 78205-2230 . ‘E;ZAG glkéeL”
// / foum—

Re: ®iles 2 and 523 Tx.R.Civ.P. Z /Zpuyéﬁ}/~
Dear Mr. Soules: C7¢x-

Mr. James S. Sha
that I write yo

change to Rulés 2 and 523 -which would resolve a situation which I

have encountered. my reading of both Rules 2 and 523 1is
correct, all civil proceedings 1in justice court are governed by’
the Texas Rules of Civil Procedure unless it is specifically

provided otherwise by law or rules.

Unfortunately, it 1s the interpretation of a certain Justice
of the Peace in the county where I practice that the Texas Rules
do not apply when Justices of the Peace sit as judges in small
claims court. It is my impression from this judge that in small
claims court no rules apply.

The specific situation was this. I found myself defending a
client who was sued in small claims court for over $4,000 on &
alleged oral contract. After conducting some limited discovery it
was clear that the claim was baseless and the plaintiff non-
sulted. I moved for a hearing for attorney’s fees and was
instructed that "“{t]the Small Claims Court is not bound by TRCP
ruies." My motion was denied without hearing. A copy of the
Court’s letter is enclosed.
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page 2

Under such an interpretation, a situation is created where
individuals can be hailed into court, incur costs of defense and
have no recourse to at least recover their costs. I believe that
a textural change to rule 2 and 523 making reference to small
claims courts or other clarifying language will resolve this issue

for me and any others who find themselves in a like situation.

Your committee’s kind attention to this matter will be

greatly appreciated.

Yours truly,

Jeffrey S. Mahl

JSM/rr

enclosure -
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oNTY ©OF VAL v JAN 07 1934
&R
c° Os
JUSTICE OF TrME PEACE PRECINCT 3
GERALD L. PRATHER DEL RIO. TEXA8 78840
#. 0. 80X 83s Jaiuany 5, 1994 PHONE 21C 774-751

210 774-75%12

M. Jegdgney Manl, Attcaney AL Law
108 West Loscya,
Def Rio, Texas 78840

RE: Cause N¢. 14172
AMANDY WENNER VS SAM SALEM

Dear Mr. Manl,

Concenndng ycur Letiern requesting a nearding on youn
prior motdlon witn regands to attcrney's fees: 1
nefern you to Rule 2 c¢§ TRCP which d4sts the Counts
that are controlled by the TRCP rules. VYou will
note the Small Cladims Court (s nct Listed. The Smatfl
Claims Count, which hears Small Claims SudlLts, 44 a
separate and distinct couné frem  Justice Count,
which hears all othen. Civdl Sudts.

Cause No. 1417 was §f4Led as a Smatl CLadims Suit.
The Smaff CLadims Count <& not bound by TRCP rules.

-

Thenefore, your moticn fon attoaney's fees and
youn requedt for a hearing are heneby dended.

Respecpfully,

77/ Z %zmw

Justice 0§ the Peace, Pct. 3
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MEMORANDUM

TO: Justice Hecht March 8, 1994
FROM: Lee Parsley
RE: TRAP 4(b) & TRCP §

TRAP 4(b) and TRCP 5

Both Texas Rule of Appellate Procedure 4(b) and Texas Rule of Civil Procedure 5
provide that a document deposited in the United States mail, properly addressed and
stamped, is deemed to have been filed on time if deposited in the mail on or before the
last day for filing the document and received by the court within ten days.

One of the Deputy Clerks told me that they often receive documents (especially -
motions for rehearing) which were delivered to a private mail service (i.e. Federal Express,
Airborne Express, etc.) on the due date but which arrived at the Court the day after the
due date. He asked if these were timely filed under TRAP 4(b) since TRAP 4(b) (and
TRCP 5) provide that the document must have been “sent to the proper clerk by first-
class United States mail . . .." Although | did not opine as to the timeliness of the filing,
it does point up a possible problem in the rules.

Should we have the SCAC look at the advisability of expanding TRAP 4(b) and
TRCP 5 to include methods of delivery other than first class United States mail?
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3 -94
THE SUPREME COURT OF TEXAS =5
UER T STIOE . VIERK
PONT OFFICE ( 2 ) EX il g
TH AN K PHT s N ORTICR ROX 2 MOTIN TERAS 770 IOHN T A
(FL o312 s 1312
HENFTIEN FAN L5021t a0k FAFCETIVE As~ |

RALL A GON/NES LN D Witi IS
AR PHGHTONER

NALHAN L H R T ADNMINISTRATIVE s
o O FTT SALANE ~SCRINE LR

PO CORNYY

ROB GAMMAGE 7" S / ’§
CRALG ENOR P /l\l_ f .

KON SEECTOR ' May 27, 1994 &
Doy
WW
{M.

Mr. Luther H. Soules III
Soules and Wallace
100 West Houston Street #1500
San Antonio TX 78205
Dear Luke:
Enclosed is a letter from Robert Barfield regarding Rule 13.

I would appreciate your bringing this to the attention of the Rules Committee at the
appropriate time.

Sincerely,

Slthind e b

Nathan L. Hecht
Justice

NLH:sm

Encl.
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Robert E. Barfield, Lawver

3612 West 6th Avenue, Room 4
Amariilo, Texas 79106-8664
Phone: (806) 372-1001

May 16, 1994

’

Supnreme Count o4 Texas
P. 0. Box 1224¢,
Austin, TX 78711

Re: Rule No. 13
Dean Justices of the Count:

I am addressing this to you An youn capacdity as makens
0f the nules of the Supreme Court of Texas.

I am very concenned about the inadequacy in Rufe No. 13.
I have been experiencing a great deal of unnecessary wonk,
trnouble, and grief as a nesult of repeated abuses 0§ the dis-
covery and Motion in Limine procedurnes. 1 am advised that
thene is some consdderation about changing the rules to pre-
vent discoverny abuse, but I am morne concerned at this time
concernding the abuse of Motions in Limdine. Thenre are centadn
Lawyens in this state who habitually §iLe boilern plate Motions
in Limdine, 4indivual sections of which may orn may not have any
nelevance whatever to the Lssues in the case. This causes a
grneat deal of unnecessdary thouble and inconvenience to the fLaw-
yens. 1 theought this would be covened under Rule 13, and L%
does appear to be covered under Rule 13 at Least as farn as
fonbidding Lawyens from engaging in this kind of conduct. The
sanctions provided, however, are Linadequate. They refen to
Rule 215-2B and say that:

"appropriate sanctions can be Limposed".

The Rufe 215-28, {4 not appropriate at all in thdis sdituation.

It concerns basdically failures to respond, and provides such
sanctions as striking pleadings and forbidding proof of cerntadin
facts. This L8 totally Ainappropriate to this abuse of the Mo-
tion in Limine because the Motion in Limine by its nature Aseeks

Zo prevent the othen side from proving things, rathen than bedng
auxiliarny to proog of anything by the panty submitting the Motion
in Limdine. 1t would be my suggestion that the Court be authordized
to impose a monetany fine as a sanction fon this-sont of abuse

Please be good enough to nefern this request to the appropp-

%~ 1te committee and request that they give L% due consideration
and action.
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BARFIELD-SUPREME COURT OF TEXAS
May 16, 1994
Page 7.

Thanking you §or your attention and consdideration,

Very tnukg youns,

Hodord & 7 =

Robert E. Banrfdield

REB:g h-b

1

am

’

/
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RICHARD R. ORSINGER
ATTORNEY AT LAwW /| ‘M

TOWER LIFE BUILDING., SUITE 16818 %

BOARD CERTIFED BOAARD CERTIFA €0

cam
TE«AS BOARAQ CF LESAL SPECIALIZATION

(N

LLLLL ~ SAN ANTONIO, TEXAS 78205 . Crvie APPELLATE LAw
TEXAS BOARD OF (EGAL SPECIALIZATION

(210} 225-5567

Fax (210) 2291141

January 23, 1994

Mr. David J. Beck, Chair / ﬂﬁ >
Supreme Court Advisory Committee’s 4 M/
Subcommittee on Rules 15-165
BECK, REDDEN & SECREST 5
1331 Lamar, Suite 1579 @AS
Houston, Texas 77010-2002
Re: Proposed changes to TRCP 45 & 47 %
Dear David:

[ am writing to propose changes to Rules 45 and 47 that would change the current
practice regarding pleading claims and defenses.

My proposed changes would requiwré parties to state any constitutional, statutogy',
or regulatory provisions relied upon as part of a claim or defense.

These proposed changes also ake!iﬁclearer that a party must not only ide&tif)? tﬁa

cause of action or defense by name, but also must provide a description of facts sufficiént
for the opposing party to determine the circumstance which is sued upon.

The proposed comments make it clear that the pleader is not required to include
in the pleading the specific acts or omissions that give rise to the claim or defense. This
qualification is necessary to eliminate any risk that courts might require parties to plead
all supporting facts, and then hold that party to those facts in discovery or trial. The
purpose of the amendments to the two rules is to assure that the nature of the claims and
defenses are unmistakably identified in the pleadings, without requiring the parties to
plead the underlying facts in detail.

I believe that we should shore up the pleading requirements if we are going to
restrict discovery, thus hampering a party’s ability to use discovery to determine the basis
of the opposing party’s claims or defenses.

[ also think that, 1f we are going to restrict discovery, we should permit parties to

ng0028
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use interrogatories o require the opposing party to detail the legal basis for claims or

defenses, and the factual basis for each element of those claims or defenses.

Sincerely yours,

|« (&

RICHARD R.-ORSINGER
RRO:ro
Enclosure
cC. Other subcommittee members
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January 23, 1994

Proposed Changes to Rules 45 and 47,
Requiring That the Legal and Factual Basis
for Claims and Defenses be Stated in the Pleading

RULE 45. DEFINITION AND SYSTEM
Pleadings in the district and county courts shall

(a) be by petition and answer;

(b) consist of a statement in plain and concise language of the plaintiff’s cause
of action or the defendant’s grounds of defense. That an allegation be evidentiary or

(c) contain any other matter which may be required by any law or rule
authorizing or regulating any particular action or defense; b

(d) be in writing, on paper measuring approximately 8 1/2 inches by 11 inches,
and signed by the party or his :aEtorney, and either the signed original tb§¢ er with
any verification or a copy of said original and copy of any such verification shall be
filed with the court. The use of recycled paper is strongly encouraged.

When a copy of the signed original is tendered for filing, the party or his

attorney filing such copy is required to maintain the signed original for inspection by

the court or any party incident to the suit, should a question be raised as to its
authenticity.

All pleadings shall be construed so as to do substantial justice.
Notes and Comments

Subsection (b) was amended in 1994 to provide that the legal basis for the claim
or defense should be identified in the pleading. Examples would include: "Plaintiff
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sues Defendant for breach of contract,” or "Plaintiff sues Defendant for negligence,
in part for violating Tex. Rev. Civ. Stat. Ann. art. 6701d, § 35," or "Plaintiff seeks
recovery of attorney’s fees under Tex. Civ. Prac. & Rem. Code, ch. 38," or
"Plaintiff was contributorily negligent, and Defendant invokes the comparative
responsibility provisions of Chapter 33 of the Tex. Civ. Prac. & Rem. Code," or
"Defendant asserts the statute of limitations, Tex. Civ. Prac. & Rem. Code § 16.004,
as a defense.”

RULE 47. CLAIMS FOR RELIEF

An original pleading which sets forth a claim for relief, whether an original
petition, counterclaim, cross-claim, or third party claim, shall contain

(a) a short statement of the causes of action, stating the specific legal basis for

f the factual circumstances sufficient to

each claim and giving a general description
give fair notice of the claim involved,

(b) in all claims for unliquidated damages only the statement that the damages
sought are within the jurisdictional limits of the court, and

(c) a demand for judgment for all the other relief to which the party deems
himself entitled.

Relief "in the alternative or of several differer.n'- types may be demanded;
provided, further, that upon special exception the court shall require the pleader to
amend so as to specify the maximum amount claimed.

Notes and Comments

Subsection (b) was amended in 1994 to provide that claims for relief should
provide both the specific legal basis for the claim and a general description of the
facts upon which liability is founded. A description of the legal basis for a claim
would identify the cause of action by name, and refer to any constitutional, statutory
or regulatory provision upon which the claim is founded. The factual circumstances
supporting a claim may be described generally, but in sufficient detail so that the
opposing party can determine from the pleading the circumstances sued upon. The
claimant is not, however, required to allege specific acts or omissions giving rise to
the claim for liability.
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THE SUPREME COURT OF TEXAS

CHIFR I STROE PO OFFICE BOX 122 4m NTIN, FEXAS %711 CLERK
PHONAS R b ’ cTT o fOHIN T AN

FEL 0512y w0d-1412
EAFCPTIVE o~

BosHoks EAN (31214041403 WL © AT

HAL T A G INANLES
Ive N HIECHTOWER ,
SATHAN L PR T ACATINISTRATIVE s T
FLONT P GGETT SalNE SCHINEFTT R

JOWEN C OIRNY N

BOB GAMMAGE Q/
CRAIG ENOEH ’

ROSE SPECTOR May 31, 1994 \A

Mr. Luther H. Soules III
Soules and Wallace
100 West Houston Street #1500

San Antonio TX 78205
Dear Luke:
Enclosed is a letter from Wendell Loomis regarding Rule 87.

[ would appreciate your bringing this to the attention of the Rules Committee at the
appropriate time.

Sincerely,

/ZMNX/AV&W

Nathan L. Hecht
Justice

NLH:sm

Encl.
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WENDELL S. LOOMIS, P.C.

A Professional Corporation

Wendell S. Loomis

Attomey at Law . ] 14610 Falling Creek Drive
Houston, Texas 77068-2938

FELLOW: Houston Bar Foundation May 24, 1994
(713) 893-5900
MEMBER: The College of the (713) 893-5732 facsimile
State Bar of Texas

THE SUPREME COURT OF THE STATE OF TEXAS
SUPREME COURT BUILDING

P.0O. BOX 12248, CAPITOL STATION
AUSTIN, TEXAS 78711

Re: Problem with Rule 87, Determination of Motion to
Transfer

Rule of Practice in District and County Court

Gentlemen:

In reading Rule 87, 2. Burden of Establishing Venue, there
seems to be some confusion.

The confusion seems to stem from the wording as follows:

A party who seeks to maintain venue of the action in a
particular county in reliance upon Section 15.001
(General Rule), . . . has the burden to make proof, as
provided in paragraph 3 of t<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>