
REPORT TO SCAC-MAY 2002

Thank you all for traveling to be here. It's been busy since the last

meeting and I wanted to update you on several things. This last week,

the Court spent at the ALI annual meeting in Washington D.C.

In addition to exciting discussions on the restatement of the role of

fiduciary duties in trust relationships, we did learn a couple of things that

have application to our work here

[insert lessons learned from ALI re restatement of torts or evidence]

I wanted to quickly update you on the status of the rules before us.

First, as we reported before, we've sent on to the Court of Criminal

Appeals the proposals to the Texas Rules of Appellate Procedure. Last

week, I talked with Judge Womack of the CCA?^ He indicated that the

CCA is finishing up its review. He indicated that the CCA will have

several substantive disagreements with the suggestions for changes.

[Specifically, he indicated they have some concerns with the changes to

Rule 47]



We both look forward to resolving the respective court's concerns

and putting out a draft for comment this summer.

The court continues to work on the changes proposed to Parental

notification, rules of evidence, and rules of civil procedure. And we

hope to make substantial progress on these issues before the Court

breaks for the summer.

I wanted to report on progress being made on a "sense of the

committee" resolution passed last fall. As you will recall, Pam Baron led

a committee looking at changes to Texas Rule of Civil Procedure 3, local

rules. One of the suggestions was to make available the local rules

available on the internet. After receiving that recommendation, I asked

Carl Hamilton's state bar rules committee to assist the court in

implementing that resolution by collecting from district clerks and courts

of the state various local rules, including practices that haven't been

approved under Rule 3. Carl's committee has taken a lot of time, and has

been able to assemble a wide variety of sources from many different

parts of the state. We are cross checking what the court's thinks are the



court's "local rules" against what is in the court's or clerk's file and we

will start posting them on line soon. Carl's committee continues to look

at other issues related to local rules and we look forward to seeing that

work when it is ready.

The danger of doing good work is getting more work. And there is

some more work to dole out for assignment. Three public officials, the

Governor, The chair of the House Civil Practices Committee, and a

constable from Harris County, have made suggestions for things to

study.

In order of appearance in the Texas Constitution, we turn to their

issues.

The Governor has asked the court to examine the operation of R le f

202,_Texas Rules of Civil Procedure. The governor's concerns arise out

of claims that the rule is "being abused" by lawyers in certain types of

cases. As most of you remember, Rule 202 is a rewrite of former rule

187 that is broadened somewhat to expressly permit discovery

depositions before filing suit and to investigate potential claims. Rule



202 replaced and limited the old "bill of discovery" under former rule

737. It was fashioned as an attempt to accommodate competing concerns

of plaintiffs and defense bar regarding the extent to which a person

should be permitted to obtain pre-suit or investigatory depositions

without notice to potential parties.

There aren't a whole lot of appellate decisions under Rule 202.

Most have focused on the question of whether a Rule 202 order is

appealable. Others have focused on whether the trial court's protections

of the opposing party or restriction on the moving party in granting the

Rule 202 order were sufficient.

If I could ask the committee to examine the governor's allegations,

any comments by bench or bar about the rule, as well as the cases to date

along with the reasons for the initial adoption of the Rule and make a

recommendation, if any, as to any changes that need to be made to the

rule.

Next, is a suggestion from the chair of the House Committee on

Civil Practice. Among their charges this interim is to "examine practices

by courts and attorneys in product liability cases that may be detrimental



to public health and safety", including questions regarding "the sealing

of records that might assist the public in assessing the dangers of using a

product, agreements not to disclose information to the public or

regulatory agencies, and any other rules, practices or laws deemed

relevant by the committee".

On April 3, the Committee held their first interim committee

hearing relating to this charge and heard testimony relating to sealing of

documents that constitute a danger to public health and safety. A similar

proposal, HB 3125, had been made during the last legislative session

but had not passed. At the hearing, several consumers groups made

suggestions as to potential modifications of Rule 76a. The Chair passed

on to the rules attorney some proposed language relating to sealing.

It has been 12 years since Rule 76a was first adopted and I would

like the Committee to look at Rule 76a in a broader context-in its

operation since adoption, and review the previous proposed legislation,

concerns raised at the interim hearing as well as the chair's suggestion to

see if we need to make a change to the current sealing rules.

Ron Hickman, a Constable in Harris County, has some suggestions

to the rules changes relating to executions, specifically the time, place

and manner of Sheriffs's and Constable's sales taking place under Rules

646-653. The Constable presents a compelling case that requiring the

sale of real property at certain limited times might, at least in his county,

not be an effective method of execution. Since Tom Lawrence and

Elaine seem to enjoy working in the 500 and 700 series of rules, I will

ask the Committee to take a look at his concerns with the 600 series and

let's us know if there is some rules change we might want to consider.

We also have from a Waco attorney a suggestion that TRCP Rule



87 might need an overhaul because of a statutory cross-reference that

has been amended by the legislature.

Finally, we have a suggestion from the Harris County Attorney's

office regarding Rule 103, service of process. This suggestion deals with

what public servants may serve process. I believe a copy of the letter

suggesting this change is already been posted on the website. If you

could take a look at that also.

A quick update on the Jamail committee. It meet the week after the

last SCAC meeting. This committee's comments were passed by Chip,

Tommy, Elaine, and me and they set about making changes based on

other comments. The committee's work was to be finished before this

meeting, but conflicting schedules has stopped the group from finishing

up its work. Hopefully, I'll have more to report in June.

{ other news }
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I would like to make the following referral to your committee. Attached is a letter from
Governor Perry requesting that the Supreme Court examine the use of Rule 202, Texas Rules of
Civil Procedure. The governor's concerns appear to arise out of claims that the rule is being
abused by lawyers in certain types of cases.

As you may recall, Rule 202 is a rewrite of former rule 187 that is broadened somewhat to
expressly permit discovery depositions before filing suit and to investigate potential claims. Rule
202 replaced and limited the old "bill of discovery" under former rule 737. It was fashioned as an
attempt to accommodate competing concerns of plaintiffs and defense bar regarding the extent to
which a person should be permitted to obtain pre-suit or investigatory depositions without notice
to potential parties.

Appellate decisions under Rule 202 have focused in two areas, the question of whether a
Rule 202 order is appealable and whether the trial court's protections of the opposing party or
restrictions on the moving party in granting the Rule 202 order were sufficient.

I would ask that the committee to examine the governor's allegations, any other
comments by bench or bar about the rule, the cases to date, and the reasons for the initial
adoption of the Rule and make a recommendation as to any changes, if any, that need to be made
to the rule.

Nathan Hecht
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Ensuring Access, Safety and Fairness: Governor Rick Perry's Plan for Addressing
the Medical Lawsuit Abuse Crisis

Every Texan deserves access to medical care. Today, in many parts of the state, access to
quality health care is increasingly threatened by a medical lawsuit abuse crisis.
Skyrocketing malpractice insurance rates are forcing many physicians to curtail or
abandon their practices, leaving patients with limited access to medical care. As
Governor, I am firmly committed to doing whatever it takes to end this crisis - including
reining in abusive lawsuits, improving patient protections and reforming insurance
regulations - to ensure patients have access to the best care possible.

-- Governor Rick Perry

Skyrocketing medical malpractice insurance rates - spurred primarily by growing
numbers of frivolous lawsuits, and escalating jury awards, settlements and legal expenses
- are threatening medical care in Texas.

Many doctors and other health care providers across the state have reported soaring
insurance rate hikes - some as high as 400 percent - in the past year, while others have
been unable to obtain malpractice insurance at any cost. This includes health care
providers who have never had malpractice claims filed against them. As a result, some
doctors are abandoning their practices, and access to quality medical care in some areas -
particularly the border region - is deteriorating.

The medical lawsuit abuse crisis in Texas has the greatest impact on doctors with
practices considered "high risk" by insurance companies - obstetricians, pediatricians,
oncologists, neurosurgeons, radiologists and other specialists.

The problem is especially acute for doctors who practice in the Rio Grande Valley and
other under-served areas of the state. Doctors in these areas frequently provide treatment
at no charge to their patients or through government programs that offer limited
reimbursement, making it even more difficult to pay soaring insurance premiums.

Some hospitals, particularly those located in regions where insurance rates and
malpractice claims are highest, now find it difficult to recruit and retain physicians.
Hospitals in Laredo and Corpus Christi, for example, report that some physicians are
reluctant to accept job offers there because of the doctors' fear of lawsuits and the high
cost of malpractice insurance in those areas. And some insurance carriers now refuse to
provide medical liability insurance at any rate in those regions.

As access to appropriate primary and specialty care decreases, patients are left with few
choices: Go without care; travel to other cities for their medical needs; or go to an



emergency room. All of these alternatives, which are unacceptable for any Texan,
ultimately limit access and drive up medical care costs for all Texans.

Finding a Solution

If Texas is going to ensure access to quality, affordable medical care, then it must address
the core problems with medical liability insurance: frivolous lawsuits, and escalating jury
awards, settlements and legal fees.

Between 1996 and 2000, an average of one in four Texas physicians had a medical
malpractice claim filed against them. In the Lower Rio Grande Valley, the situation is
worse: Recent statistics suggest that each physician on average had at least one claim
filed against him or her during this period -- and these figures are growing at a rate of 60
percent per year.

By some estimates, as many as 86 percent of medical malpractice claims filed in Texas
are dismissed or simply dropped without payment to a patient. Yet providers and
insurance companies must still spend millions of dollars defending themselves - even
against baseless claims. As one South Texas doctor put it, "Even when we win, we lose."

At the same time, the amount paid on medical malpractice claims through damages or
settlements has increased dramatically. Excluding the Lower Rio Grande Valley, with its
flood of claims on which no payments were made, the average cost of a Texas medical
malpractice claim against a doctor has increased 10 percent per year.

All of these factors are driving up the average cost of insuring a Texas doctor an average
of 15 percent per year. And the chilling effect of these claims is clear: Insurers, anxious
to limit their exposure, discourage physicians from practicing certain types of medicine
by refusing to write new policies for high-risk specialists or for doctors who practice in
regions of the state with exceptionally high rates of malpractice claims.

The Hostile Litigation Environment and its Effect on Medical Care

Even more damaging than the enormous economic impact of liability claims may be the
terrorizing effect that a hostile litigation environment has on the practice of medicine in
Texas. Some doctors report that they "feel like they're walking around with a big target
on their backs." Doctors from across the state have recounted troubling incidents of fear
and intimidation that have driven some from providing medical care for high-risk
patients. Some have been forced to practice costly defensive medicine, sometimes at
their liability carrier's insistence. Others have labored under constant threats of lawsuits
from predatory lawyers (one plaintiff's lawyer even opened an office across the street
from a children's hospital and advertised expertise in birth injury cases). And some
doctors have finally just given up and left their area of practice, their town, or their
profession to avoid the risk of litigation.
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Governor Perry's Solution

An effective solution to the current medical lawsuit abuse crisis must address all of these
factors while assuring Texans of access to a safe health care system. Governor Perry's
plan is thus built around the following components:

• Meaningful lawsuit reforms.
• Patient safety reforms.
• Insurance reforms.

Proposall: Place a $250,000 cap on recovery of subjective, non-
economic damages to plaintiffs.

The single biggest factor driving up the cost of claims and settlement
value of cases, and creating incentives to file suit in the first place is the
size of the potential damage award. Tort damages should fairly and
accurately compensate truly wronged plaintiffs for real injuries. The
recovery of medical expenses that can be objectively quantified and
verified in court should not be limited. In medical malpractice cases,
however, large and often disproportionate sums of money are sought and
sometimes awarded as compensation for highly subjective damages like
pain and suffering that cannot be accurately measured. Such claims are
difficult to test in court and almost impossible to insure against. Reining
in these types of "non-economic" damages is essential if Texas is serious
about ensuring Texans have access to quality and affordable health care.

More than 20 other states have enacted limits on non-economic damages.
These limits have been credited with significantly lowering liability
insurance rates. A prime example is California, which responded to a
severe medical liability insurance crisis in the 1970s by implementing
non-economic damage caps; the state now has the third lowest medical
liability insurance premiums in the nation.

Texas enacted limits on non-economic damages in the 1970s as part of a
comprehensive set of reforms that responded to a medical liability
insurance crisis of that era. Many of these reforms remain a part of Texas
law; however, the Texas Supreme Court later declared the non-economic
damage limits, in the form they had been enacted, unconstitutional in the
1980s. The Governor believes that these types of limits can be drafted in a
way that will pass constitutional muster.
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Proposal2: Designate special trial courts or judges to hear medical
malpractice cases.

Texas has enacted a number of procedures over the years that are designed
to screen out baseless medical malpractice lawsuits before large defense
costs are incurred, and to impose sanctions against lawyers who file
frivolous suits. These requirements, however, are not enforced uniformly
across the state. To ensure fair and uniform statewide enforcement of these
laws, special courts should be designated or created to hear medical
malpractice cases. Judges could be selected or assigned based on
expertise, thus ensuring that these complicated cases are handled
efficiently and correctly, and that truly harmed patients are justly
compensated.

Proposal3: Limit personal injury trial lawyers' contingency fees.

Plaintiffs' attorneys typically require their clients to agree to pay as much
as 40 percent to 50 percent of any recovery before they will take a case. If
large monetary damages are awarded at trial or in a settlement, plaintiffs'
lawyers sometimes receive exorbitant fees that far exceed a reasonable
payment. To prevent lawsuits from becoming a lottery for lawyers, while
preserving access to justice for truly wronged plaintiffs, there should be a
sliding scale of limits on lawyers' contingent fees, with allowable
percentages decreasing as recoveries increase.

Proposal4: Expand lawsuit immunity to protect charity and
indigent care providers.

Among the regions hardest hit by the medical lawsuit abuse crisis are
areas like the Lower Rio Grande Valley, where a disproportionate portion
of patients are low income or indigent. Providers in these areas often
receive little or no payment for their services and thus are especially
vulnerable to the current dramatic insurance rate increases. To preserve
access to health care in low-income areas, Texas should expand to these
providers the lawsuit liability protections available to governmental units
or charities, which limit damage awards to ensure that those entities can
continue to provide their important services.

Proposal5: Allow periodic payment of future damages.

Plaintiffs sometimes are awarded compensation for damages that the jury
estimates the plaintiff will incur later in life, such as future medical
expenses, future lost wages, and future non-economic damages. Under
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the current system, these future damages must be paid as a lump sum at
the time of trial, rather than as medical expenses or other damages are
actually incurred. For some defendant doctors, the sheer size of the
award can be impossible to pay in a lump sum, but manageable if paid
over time. Second, an award of future damages may prove to grossly
overestimate the damages that actually are incurred, amounting merely to
a windfall for the plaintiffs, their heirs or the plaintiffs' lawyers.

Proposal6:

For these reasons, 29 other states have enacted legal reforms that authorize
or require courts to order periodic rather than lump sum payment of future
damages in medical negligence cases. Usually the right to obtain periodic
payment applies only to damages over a certain threshold amount. By
allowing defendants to compensate the plaintiff as his or her damages are
actually incurred, periodic payment assures greater accuracy of future
damage awards and that these amounts go toward their intended purposes
- rather than into a personal injury trial lawyer's pocket.

Call upon the Supreme Court of Texas and the State
Bar of Texas to address abusive personal injury trial
lawyer practices through their respective rulemaking
processes.

Although many reform proposals cannot be enacted until the 781n
Legislature convenes next January, some abuses can be tackled
immediately with the cooperation of the Texas Supreme Court and the
State Bar. Specifically:

• The Governor requests that the Texas Supreme Court address
complaints that some personal injury trial lawyers have abused court
procedures and used pre-suit depositions to "set up" defendants,
obtaining evidence against them without giving them the opportunity
to be present and defend themselves.

• The Governor requests the State Bar of Texas amend its disciplinary
rules of professional conduct to crack down on predatory personal
injury trial lawyers who seek out and represent frivolous litigants.

Consistent with the separation of powers principle of our Texas
Constitution, the Judicial Branch should have the first opportunity to
address these problems. If the problems persist, however, they are a
proper subject of legislation next session.
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Proposal7: Improve the Board of Medical Examiners' ability to
ensure the integrity of the medical profession and
safeguard patient care.

The Texas Board of Medical Examiners must have the resources to
aggressively and consistently pursue disciplinary actions against bad
doctors. Dr. Donald Patrick, the new executive director of the Board of
Medical Examiners (BME) has identified several steps that could be taken
to improve the Board's enforcement of existing licensing laws. Those
steps include reorganizing the enforcement division of the BME,
developing procedures to ensure consistent disciplinary actions, and
refocusing the Board on its "public safety" mission. The Governor also
will continue to work to see that physician licensing fees are dedicated to
enabling the Board to implement these improvements

Proposal 8: Develop processes in our health care system to reduce
medical errors and swiftly discipline bad doctors.

Beginning in May 2002, Governor Perry will invite doctors and other
health care providers to help develop comprehensive patient safety
measures in Texas, which will be presented to the 2003 Legislature.
These measures will be aimed at:

Proposal9:

1) Improving the quality of medical care offered in clinics and health
systems.

2) Reforming laws governing the Board of Medical Examiners and
other health care licensing agencies to emphasize patient safety.

3) Creating a "Center for Excellence" to provide training, current
research, and assessment tools to assist the medical community in
addressing doctors' errors.

4) Improving peer review systems to better address medical errors
and work with physicians to provide re-training, re-education or
other corrective action.

Provide a form of temporary emergency coverage for
providers in instances where true competition does not
exist.

Allow the Joint Underwriting Authority (JUA) to offer temporary
malpractice policies to providers having difficulty in obtaining coverage
prior to the expiration of a malpractice policy. Further, to expedite

6



temporary coverage offerings, grant authority to the Commissioner of
Insurance to require the JUA to provide temporary coverage policies after
a finding that a reasonable degree of competition does not exist.
Temporary policies would be limited to health care providers whose
insurance is terminated for economic, but not practice-related,
circumstances. Providers who have been sanctioned by a licensing agency
or who have pending complaints would not be eligible for temporary
coverage. Coverage would expire upon issuance of a new policy or after a
defined number of months. This measure would not require the JUA to
issue policies to all applicants; underwriting guidelines would remain
applicable.

Proposal 10: Allow the Joint Underwriting Authority to issue bonds
to build up reserves for the purpose of quickly
absorbing market share.

Grant bonding authority to the Joint Underwriting Authority (JUA) for the
purpose of rapidly capitalizing reserves. Currently, the JUA accumulates
stabilization reserves through assessments on policyholders. This bond
authority would enable the JUA to rapidly respond to market conditions
without unduly burdening providers. While it is not anticipated that bonds
would be necessary immediately following the session, the legislature
should consider granting the bond authority in the event market trends
continue for a prolonged period or worsen. Bonds could be amortized
through surcharges on insurance policies or under current JUA assessment
authority.

Proposal 11: Allow the state to review rate information of medical
malpractice insurance providers.

Approximately 30 percent of the medical malpractice market is served by
companies that are subject to rate review laws in Texas. The remainder of
the market is served by entities other than traditional insurance companies
that are not subject to rate review. In the medical malpractice line,
premiums have generally reflected loss trends. But the state must be able
to ensure that premiums continue to be commensurate with loss trends.
While automatic rate filings would not be mandatory, disclosure of basic
rating information to the Department of Insurance would be required upon
request. Unjustified rate increases would be subject to reduction upon
proper finding.

^
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I would like to make the following referral to your committee. Ron Hickman, a Constable
in Harris County, has recently offered some observations and suggestions for changes to the
Texas Rules of Civil Produre relating to the conduct of executions, specifically the time, place
and manner of Sheriffs's and Constable's sales taking place under Rules 646-653.

The Constable presents a compelling case that requiring the sale of real property to certain
limited times might, at least in the case of his county, not be an effective method of implementing
the purpose of the rules. I ask the Committee to take a look at his concerns regarding the time,
place, and manner of these sales and any related issues and report on whether there are any rules
changes we might want to consider.

Nathan Hecht
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I would like to make the following referral to your committee. Attached is a draft of

proposed legislation prepared by the Chairman of the House Civil Practices Committee,

Representative Fred Bosse. Among that committee's charges this interim is to "examine

practices by courts and attorneys in product liability cases that may be detrimental to public health

and safety", including questions regarding "the sealing of records that might assist the public in

assessing the dangers of using a product, agreements not to disclose information to the public or

regulatory agencies, and any other rules, practices or laws deemed relevant by the committee".

On April 3, the Committee held their first interim committee hearing relating to this

charge and heard testimony relating to sealing of documents that constitute a danger to public

health and safety. A similar proposal, HB 3125, had been made during the last legislative session

but had not passed. At the hearing, several consumers groups made suggestions as to potential

modifications of Rule 76a. At the conclusion of the session, the chairman passed on to the rules

attorney some proposed language relating to sealing.



It has been 12 years since Rule 76a was first adopted and I would like the Committee to

look at Rule 76a in a broader context. Please examine the operation of the rule since its adoption,

review the previous proposed legislation, concerns raised at the interim hearing as well as the

chair's suggestion to see if we need to make any changes to the current sealing rules.

Nathan Hecht



By: B. No.

A BILL TO BE ENTITLED

AN ACT

relating to the adoption of rules by the Texas Supreme Court for relating relating to the

confidentiality of records and professional responsibility to protect public health and promote

safety.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF

TEXAS:

ARTICLE 1. JUDICIAL ACTION

SECTION 1.01. Not later than January 1, 2004, the supreme court shall

adopt and amend rules governing practice and procedure, including the rules regarding sealing of

records, to prevent the courts of this state from being used in a manner that constitutes a danger to

the public health and safety.

SECTION 1.02. Not later than January 1, 2004, the supreme court shall

adopt rules of professional responsibility and discipline that prevent attorneys practicing law in this

state from engaging in conduct that constitutes a danger to the public health and safety. The rules

must address the practice of attorneys for parties to litigation or potential litigation to enter into

agreements to return, or maintain as confidential, information obtained by a party to an action that

relates to a risk to public health and safety.

ARTICLE 2. EFFECTIVE DATE

SECTION 2.01. This Act takes effect immediately if it receives a vote

of two-thirds of all the members elected to each house, as provided by Section 39, Article III, Texas

Constitution. If this Act does not receive the vote necessary for immediate effect, this Act takes

effect September 1, 2003.
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Dear Chief Justice:
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E-mail: davidbkultgen®juno.com
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My firm has recently been involved in a case in which the trial court was required
to rule on a motion to transfer. This brought the provisions of Rule 87(2)(a) of the Rules
of Civil Procedure to our attention. That subsection of the Rules makes reference to
"Section 15.001 (General Rule), Sections 15.011 - 15.017 (Mandatory Venue), Sections
15.031 - 15.040 (Permissive Venue) or Sections 15.061 and 15.062 (Multiple Claims),
Civil Practice and Remedies Code." Comparing these references to the provisions of
Chapter 15 of the Civil Practice and Remedies Code, it is apparent that they are not
current. As a result of amendments made by the Legislature to Chapter 15 in 1995,
"Venue: General Rule" is now set forth in Section 15.002 rather than 15.001.
"Mandatory Venue" is provided in Sections 15.011 - 15.020, rather than in Sections
15.011 - 15.017, and "Permissive Venue" is provided in Sections 15.032 and 15.033,
rather than in Sections 15.031-15.040.

We are not completely familiar with the process employed by the Court in
amending the Rules, but it appears that Rule 87(2)(a) is in need of overhaul. This letter
is sent with the request that you forward it to the appropriate party.

David B. Kultgen

DBK:rm



PROPOSED RULE 166b
Revised 1/15/02

1. Definitions.
(a.) "Claim" means a claim to recover monetary damages or for other relief, and

includes a counterclaim, cross-claim, or third-party claim.
(b.) "Claimant" means a person making a claim.
(c.) "Defendant" means a person from whom a claimant seeks recovery of

damages or other relief on a claim, including a counterdefendant, cross-defendant, or third-party
defendant.

(d.) "Litigation costs" means costs actually incurred that are directly related to
preparing an action for trial and actual trial expenses which are incurred after the date of the rejected
offer to settle which is used to measure an award under Section 9 of this rule, including:

(1) attorneys' fees, including fees earned pursuant to a valid contingency
fee contract;

(2) costs of court;
(3) reasonable deposition costs; and
(4) reasonable fees for necessary testifying expert witnesses.

(e.) "Offer to settle" means an offer to settle or compromise a claim made in
compliance with Section 5.

2. Applicability and Effect.
(a.) This rule does not apply to:

(1) a class action;
(2) an action brought under the Deceptive Trade Practices=Consumer

Protection Act (Sections 17.41 et seq., Business & Commerce Code);
(3) an action brought under the Family Code; or
(4) an action to collect workers' compensation benefits under Subtitle A,

Title 5, Labor Code.
(b.) This rule does not limit or affect the ability of any person to make an offer to

settle or compromise a claim that does not comply with this rule. A party's offer to settle or
compromise that does not comply with subsection 5 of this rule does not entitle the party to.recover
litigation costs under this rule.

3. Election By Governmental Units; Waiver.
(a.) This rule does not apply to an action by or against the state, any unit of state

government, or any political subdivision of the state unless the governmental unit expressly elects
both to seek recovery of litigation costs under this rule and to waive immunity from liability for
litigation costs awarded under this rule.

(b.) To be effective as an election and waiver, the governmental unit must make
the election and waiver specifically and affirmatively by a writing filed with the court within 45 days
of the filing of the governmental unit's original petition or original answer.

(c.) An election and waiver is effective only in the action in which it is filed, even
if the action is subsequently joined or consolidated with another action.



4. Service. When this rule requires a writing to be served on another party, service is
adequate if it is performed in a manner described in Rules 4, 5 and 21a, Texas Rules of Civil
Procedure.

5. Offer To Settle.
(a.) A party may serve on an opposing party an offer to settle all the claims in the

action between that party and the opposing party.
(b.) The offer to settle:

(1) must be in writing;
(2) must state that it is an offer to settle all claims pursuant to this section;
(3) must specify the terms by which the claims may be settled;
(4) must specify a deadline by which the offer must be accepted;
(5) may not include a demand for litigation costs except for costs of court;
(6) must offer to allow a judgment to be entered consistent with the terms

of the offer; and
(7) must be served on the party to whom the offer is made.

(c.) A party may not make an offer to settle under this section after the tenth day
before the date set for trial, except that a party may make an offer to settle that is a counteroffer on or
before the seventh day before the date set for trial.

(d.) The parties are not required to file with the court an offer to settle.
(e.) A party may only make an offer to settle under this rule during the course of

the litigation but may make successive offers to settle.

6. Acceptance of Offer.
(a.) A party may accept an offer to settle on or before 5:00 p.m. on the 14 th day

after the date the party received the offer to settle or before the deadline specified in the offer,
whichever is later.

(b.) Acceptance of an offer must be:
(1) in writing; and
(2) served on the party who made the offer.

(c.) Upon acceptance of an offer to settle, either party may file the offer and notice
of acceptance together with proof of service thereof, and thereupon the court shall enter judgment in
accordance with the offer and acceptance except that the Court may not seal any judgment without
first complying with Rule 76a, T.R.C.P..

7. Withdrawing an Offer
(a.) A party may withdraw an offer to settle by a writing served on the party to

whom the offer was made before the party accepts the offer. A party may not accept an offer to
settle after it is withdrawn. A party may not withdraw an offer to settle after it has been accepted.

(b.) If a party withdraws an offer to settle, that offer does not entitle the party to
recover litigation costs.

8. Reiection of Offer. For purposes of this rule, an offer to settle a claim is rejected if:
(a.) the party to whom the offer was made rejects the offer by a writing served on

the party making the offer; or

2



(b.) the offer is not withdrawn and is not accepted before the deadline for
accepting the offer.

9. Award of Litigation Costs.
(a.) A party who made an offer to settle the claims between that party and the

party to whom the offer was made may recover litigation costs provided:
(1) the offer to settle was rejected;
(2) the court entered a judgment on the claims and;
(3) if a party sought monetary damages.

(A) the amount of monetary damages awarded on the claims in
the judgment is more favorable to the party who made the offer than the
offer to settle the claims; and

(B) the difference between the amount of monetary damages
awarded on the claims in the judgment and the amount of the offer to
settle the claims is equal to or greater than twenty-five percent of the
amount of the offer to settle the claims; or
(4) if a party sought nonmonetary relief, the judgment is more favorable

to the party who made the offer to settle the claims.
(b.) Each element of litigation costs awarded under this rule must be both

reasonable and necessary to the prosecution or defense of the action.
(c.) The court will determine the amount of "Litigation Costs" under this rule and

may reduce, but not enlarge, the amount as justice requires.
(d.) The amount of litigation costs awarded against the claimant may not exceed

the amount of the damages recovered by the claimant in the action.

10. Attorney's Fees.
(a.) A party may not recover attorneys' fees as litigation costs under this

rule unless the party was represented by an attorney.
(b.) If Litigation Costs are contested, the court may award additional

Litigations Costs for the reasonable and necessary amount expended to pursue or dispute the claimed
Litigation Costs.

11. Evidence Not Admissible.
(a.) Evidence relating to offers to settle is not admissible except in an

action to enforce the settlement or in a proceeding to obtain litigation costs under this rule.
(b.) Except in an action or proceeding described in Subsection 11(a), the

provisions of this rule may not be made known to the jury through any means, including voir dire,
introduction into evidence, instruction, or argument.
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TO: SCAC MEMBERS

FROM: Professor Elaine A. Carlson

RE: Offer of Judgment Proposal: Rule 166b

March 1, 2002

Chairman Babcock has requested the SCAC Offer of Judgment
Subcommittee review the proposed Offer of Judgment Rule 166b generated
by the Supreme Court Task Force Committee chaired by Joe Jamail.
(Attachment A) We have reviewed the proposed rule and the literature
surrounding the subject and set forth the following analysis and observations for
your consideration.

1. Overview of Offer of Judgment Rule

An offer of judgment rule provides for the shifting of costs upon an offeree
who fails to accept an offer of judgment from their adversary when the
ultimate judgment in the case is less favorable than that offered. Federal Rule
of Civil Procedure 68, as well as many parallel state rules or statutes, provide
that if a defendant offers to have judgment entered against him, the plaintiff
does not accept, and the plaintiffs judgment is not more favorable than the
offer, then the plaintiff must pay the defendant's post-offer costs.' "The effect

It has been reported that twenty-eight states (including a majority of the federal replica
jurisdictions), plus the District of Columbia, have provisions identical or substantially similar to
Federal Rule 68. Another thirteen states have provisions which depart from the Federal Rule in
significant ways, while nine states apparently have no provision at all. See Solimine & Pacheco,
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is to reverse the usual rule that a losing party must pay the winner's costs."2
State rules vary as to whether the offer of judgment mechanism extends to
both plaintiffs and defendants and as to what is recoverable beyond costs,
with some providing recovery for attorney's fees as well as expert fees under
a myriad of offer of judgment schemes.

Proposed Rule 166b is an offer of judgment rule that applies to both
plaintiffs and defendants. It provides for the shifting of litigation costs
including costs of court, attorneys fees, as well as reasonable expert fees
when an offer of judgment is rejected and the offeree suffers a less favorable
judgment. A less favorable money judgment is defined by the rule as a
judgment more favorable to the offeror when the amount of monetary
damages awarded is equal to or great than twenty-five percent of the offer to
settle. A more favorable nonmonetary judgment results when the "judgment
is more favorable to the party who made the offer to settle the claims".3

A majority of our subcommittee is opposed to an offer of judgment rule.
However, a majority of the subcommittee endorses a modification to rule 131
to clarify that the trial court has the discretion to tax costs against a prevailing
plaintiff who receives less than the amount offered by a Defendant before

trial. The following discussion reflecting our concerns is offered for the full
committee's consideration.

II. Historical Overview of Fee and Cost Shifting

The United States has long rejected the "English Rule", followed in Great
Britain and most European nations, that the loser must pay the successful
party's attorney's fees.4 The historical justification for the "American Rule"-
that parties bear the costs of their own attorney's fees in litigation whether

State Court Regulation of Offers of Judgment and Its Lessons For Federal Practice, 13 Ohio St. J.

Dispute Resolution 51, 64 (1997).

2 Rowe & Vidmar, Empirical Research on Offers of Settlement: A Preliminary Report, 51 Law &

Contemporary Problems 13, 13-14, Autumn 1988.

3 See Appendix A. Proposed Rule 166b.

4 Sherman, "From Loser Pays to Modif'ied Offer of Judgment Rules: Reconciling Incentives To

Settle With Access to Justice", 76 Tex. L. Rev. 1863, 1863 (1998).
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they win or lose- is premised upon the American belief in liberal access to the
courts to redress wrongs.5 A deterrent, including the threat of paying the
other sides attorney's fees if suit is unsuccessful, raises the concern that
wrongs may go unremedied in our society, and that any such rule would
disproportionately impact the plaintiffs access to the courts. It has been
suggested that the differences in our two systems justifies these practices:

England virtually abolished juries in civil cases (except for libel and
malicious prosecution) more than 50 years ago. Cases are tried
before judges whose decisions are narrowly bound by precedent,
not only on liability but on damages as well. Outcomes, therefore,
tend to be more predictable in England than in the United States.....
Moreover, lack of predictability in American law is not limited to
juries. Substantive and procedural law has undergone constant and
sometimes dramatic change during the past 40 years. Law in
America is more volatile and less precedent-bound than in England.
Propositions that might at one time have been thought frivolous, or
at least highly speculative, have become accepted. It is a rare case
of which one can say with assurance that it cannot prevail.6

There are a number of exceptions to the American rule that permit
recovery of attorney's fees by a claimant. For example, a party determined to
have brought an action in bad faith may be responsible for the attorneys fees
of an opponent. Further, a myriad of statutory provisions allow the recovery
of attorney's fees by a prevailing party despite the American rule. Further,
some states have adopted offer of judgment rules that allow for the shifting of

attorney's fees when an offeree refuses his opponent's offer to settle and does

no better at trial. (The state adoptions are both by rule and by statute).

Offer of judgment rules are intended to encourage settlements and avoid
protracted litigation. Perhaps more precisely, the object of such rules are "to
encourage more serious evaluation of a proposed settlement at an earlier stage
than otherwise might occur, which should lead to more dispositions of cases

5 Sherman, "From Loser Pays to Modified Offer of Judgment Rules: Reconciling Incentives To

Settle With Access to Justice", 76 Tex. L. Rev. 1863, 1863 (1998).

6 William W Schwarzer, Fee-Shifting Offers of Judgment--An Approach to Reducing the Cost of

Litigation, Judicature, Oct.-Nov. 1992, at 147, 149-150.
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before the heaviest expenses have been incurred".7
Federal Rule 68 provides for an offer of judgment mechanism. It

"resembles the English practice, except that by its terms it is limited to court
costs, generally only a fraction of attorney fees. As noted above, the rule
permits a defendant at any time more than 10 days before trial to serve an
offer of judgment for money or other relief and costs then accrued. If the
plaintiff accepts the offer within 10 days, judgment is entered. If the plaintiff
does not accept and the final judgment "is not more favorable (to the plaintiff)
than the offer," it must pay the costs incurred after the making of the offer. If
an offer is not accepted, a subsequent offer may be made. "8

Federal Rule 68 was adopted in 1938, and since that time over thirty
states have adopted by rule or statute an offer of judgment mechanism.9 The
Federal Advisory Committee on the Civil Rules, noted in its proposed 1983
amendment to Rule 68, that the rule "has rarely been invoked and has been
considered largely ineffective in achieving its goals.i10 " In particular, the
federal rule has been criticized as: (1) it only provides for a defending party to
make an offer of judgment, (2) it only provides for the recovery of court
costs, and not attorney's fees so there is insufficient incentive to utilize it, and,
(3) the time to make and accept an offer is too limited to allow parties to
assess whether the proposed offer should be accepted. Proposed

7 See Committee on Federal Rules of Civil Procedure, to the Committee on Rules of Practice and
Procedure of the Judicial Conference of the United States, Submitting Proposals for Amendment of
the Federal Rules of Civil Procedure (Aug. 1984), reprinted in 102 F.R.D. 423, 423-24 ( 1984).)

$ William W Schwarzer, Fee-Shifting Offers of Judgment--An Approach to Reducing the Cost of
Litigation, Judicature, Oct.-Nov. 1992, at 147.

9 See Solimine & Pacheco, State Court Regulation of Offers of Judgment and Its Lessons For
Federal Practice, 13 Ohio St. J. Dispute Resolution 51, 64 (1997).

10 Wright, Miller & Marcus, Federal Practice & Procedure 2d, § 3001 (West Publishing, 2001).

11 Fisher, Federal Rule 68, A Defendant's Sublte Weapon: Its Use and Pitfalls, 14 DePaul Bus. L.
J. 89, 90 (Fall 2001): "Commentators claim that Rule 68 is not often utilized. More likely, its use
is underreported. A Rule 68 offer that is not accepted will not be filed with the court. Thus, no
reliable mechanism exists for counting the frequency of Rule 68 offers. In addition, a defendant
may prefer to settle privately even though it has made a Rule 68 offer. The plaintiff usually loses
nothing by settling privately and may gain additional concessions from the defendant, such as
additional money for a confidentiality provision. In such situations, the parties will settle privately,
outside the scope of Rule 68. While this will not be reported as a "successful" Rule 68 offer, the
application of the rule was nonetheless an important force driving the settlement."
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amendments to the federal rules to correct these deficiencies were not
adopted. As observed by Professor Sherman:

Although proposals for changes in Rule 68 have primarily focused on
expanding it to apply to offers by plaintiffs and recovery of attorneys'
fees, a number of proposals have also tinkered with the basic terms of
what triggers cost shifting. One of the more interesting proposals came
from the local rule experimentation fostered by the Civil Justice
Reform Act of 1990 (CJRA). For example, the CJRA-generated plan
adopted in 1993 by the United States District Court for the Eastern
District of Texas [See Appendix B] provides that "a party may make a
written offer of judgment" and "if the offer of judgment is not accepted
and the final judgment in the case is of more benefit to the party who
made the offer by 10%, then the party who rejected the offer must pay
the litigation costs incurred after the offer was rejected." "Litigation
costs" is defined to include "those costs which are directly related to
preparing the case for trial and actual trial expenses, including but not
limited to reasonable attorneys' fees, deposition costs and fees for
expert witnesses." If the plaintiff recovers either more than the offer or
nothing at trial, or if the defendant's offer is not realistic or in good
faith, the cost shifting sanctions do not apply. Chief Judge Robert M.
Parker reported that in the rule's first two years, hundreds of parties
made offers of judgment, generally resulting in settlement at a
subsequently negotiated figure. No sanctions had to be granted under
the rule for failure of the offeree to have obtained a judgment less than
10% better than the offer. There is a question, however, as to whether
such a local federal rule is inconsistent with Rule 68, and similar
modification of Rule 68 has not been followed in other local rules.
(citations omitted).

Indeed, the fifth circuit held the local rule to be invalid12:
In Ashland Chemical Inc. v. Barco Inc., the Fifth Circuit held that
an award of attorney's fees as litigation costs under a United States
District Court for the Eastern District of Texas local rule was a
substantive, rather than procedural, rule and thus required

'Z Ashland Chemical Inc. v. Barco Inc., 123 F.3d 261, 268 (5th Cir. Sept. 1997).
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congressional approval..... The Fifth Circuit held that Congress
must authorize substantive departures from the American rule,
which requires each party to pay its own attorney's fees. After
reviewing congressional history, as well as the Civil Justice Reform
Act of 1990, the Fifth Circuit found that there was no congressional
approval for the fee-shifting provision of the Eastern District's local
rule. (citations omitted).13

The ABA proposed amendments to Federal Rule 68 are reproduced in

Appendix C.

III. Propriety of Court Rule Making Power to Effectuate Fee Shifting

Is an offer of judgment rule that includes fee shifting within the rule
making power of the courts? As noted above, federal rule 68 does not provide
for shifting attorney's fees, only costs, so the issue has not been directly
addressed in federal jurisprudence. However, the United States Supreme
Court has expressed general disapproval of the judicial creation of fee-
shifting provisions. Perhaps to compensate for the omission in the federal
offer of judgment rule to allow for the recovery of attorney's fees, the private
attorney general doctrine developed whereby federal courts could exercise
their inherent equity powers to award fees "when the interests of justice so
required." By 1970, intermediate court decisions permitted the recovery of
fees in the absence of a fee-shifting statute by prevailing plaintiffs who
"vindicated a right that (1) benefits a large number of people, (2) requires
private enforcement, and (3) is of societal importance."

In Alyeska Pipeline Service Co. v. Wilderness Society, 421 U.S. 240
(1975), however, the Supreme Court eliminated the private attorney general
doctrine, holding that the federal judiciary had exceeded its authority in
crafting the broad private attorney general exception to the American Rule.
Justice White, writing for the majority opined that fee shifting was generally a
matter within the legislative province and that federal courts could not play a
role in creating substantive exceptions to the American Rule of attorneys'
fees, "no matter how noble the purpose" Justice White wrote:

13 James M. McCown, Civil Procedure Survey, 30 Tex. Tech L. Rev. 475, 504 (1999).
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[The] rule followed in our courts with respect to attorneys' fees has
survived. It is deeply rooted in our history and in congressional
policy; and it is not for us to invade the legislature's province by
redistributing litigation costs in the manner suggested by respondents
and followed by the Court of Appeals."

Subsequently, Congress enacted a myriad of statutes allowing for the
recovery of attorneys fees, some expressly providing for the recovery of
attorney's fees as part of the plaintiffs costs.

One academician opines that Aleyska has been misinterpreted and
concludes "that properly read, the rulings suggest that fee-shifting laws
related to conduct triggering a cause of action are usually substantive, while
fee-shifting laws related to conduct during litigation are typically procedural.
Fee-shifting laws related to conduct surrounding the commencement of a
lawsuit may be either substantive or procedural depending on their
purpose.i14

Attorney fee shifting has been allowed on a limited basis in federal
practice. The United States Supreme Court in Marek v. Chesny, 473 U.S. 1
(1985), held that when a statute provides for an award of attorneys' fees to a
prevailing party and the statute defines the fees as costs, a prevailing plaintiff
who does not obtain a judgment more favorable than the defendant's offer of
judgment loses the right to recover his or her attorneys' fees. In Marek, the
successful Plaintiff lost its statutory right to recover attorney's fees as
provided in the Civil Rights Attorney's Fees Award Act of 1976, due to its
failure to accept an offer of judgment when the resulting judgment was less
favorable and the fees were awarded as a part of costs. Thus, where the
underlying statute defines "costs" to include attorney's fees, such fees,
according to the majority, are to be included as costs for purposes of applying
Federal Rule 68.

Justice Brennan's dissent suggests that the majority's interpretation of
Rule 68 to include attorney's fees as a part of costs in these types of cases

14 See Parness, "Choices About Attorney-Fee Shifting Laws: Further SubstancelProcedure
Problems Under Erie and Elsewhere" 40 U. Pitt. L. Rev. 393 (1988).
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violates the separation of powers doctrine and is beyond the judiciary's
rulemaking authority. Procedural rules or interpretation of rules that abridge,
enlarge or modify a substantive right of a litigant are prohibited by the Federal

Rules Enabling Act. (Citing: The Conflict Between Rule 68 and the Civil

Rights Attorneys' Fee Statute: Reinterpreting the Rules Enabling Act, 98

Harv.L.Rev. 828, 844 (1985)). [Texas Rules Enabling Act has substantially
the same limitation.] Justice Brennan opined that "The right to attorney's fees

is substantive under any reasonable definition of that term" and that while the

courts have "inherent authority to asses fees against parties who act in bad
faith, vexatiously, wantonly or for oppressive reasons" it may not impose a
mechanical per se rue awarding attorneys fees that supplants the
congressionally prescribed reasonableness standard for imposing fees in civil

rights cases. Justice Brennan noted that the September 1984 revised version
of Rule 68, provided for the recovery of attorney's fee but only if a court
determined that "an offer was rejected unreasonably," and the proposal sets

forth detailed factors for assessing the reasonableness of the rejection. It
would seem that a majority of the Court would view an Offer of Judgment
rule that provides for the recovery of attorney's fees due to the unreasonable

rejection of an offer of judgment as proper and within the rule making
authority of the court. Our subcommittee considered inclusion of this
restriction, but rejected it due to concerns that any reasonableness standard
would provoke satellite litigation and needlessly consume judicial resources.

In 1991 the United States Supreme Court handed down its decision
in Chambers v. NASCO, Inc.,15 limiting the scope of Aleyeska's
determination that fee shifting is substantive in nature and thus must be the
subject of congressional approval. The district court, in reliance of its inherent
powers, sanctioned the defendant for its bad faith conduct ordering the
payment to plaintiff of approximately one million dollars in attorneys' fees and
expenses. The Supreme Court upheld the award recognizing the trial court's
inherent powers to "assess attorney's fees when a party has acted in bad faith,
vexatiously, wantonly, or for oppressive reasons." The Court further held that
when a federal court sits in a diversity case, its inherent power to use fee
shifting as a sanction for bad-faith conduct is not limited by the forum state's
law regarding sanctions.16

15 501 U.S. 32 ( 1991).

16 Chambers v. NASCO, Inc., 501 U.S. 32 (1991).
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Two other United States Supreme Court decisions interpreting fee shifting

under Rule 68 are noteworthy. In Evans v. Jeff, 475 U.S. 717 (1986), the

Court expanded fee shifting under the rule holding that an offer of settlement
in a class action could properly be conditioned upon the Plaintiffs attorney
waiving his or her right to statutory attorney's fees. The Ninth Circuit viewed
these types of offers of judgment as inherently unfair, noting the potential
conflict that would exist between the plaintiffs attorney and the client. The
Supreme Court, however, upheld the settlement offer as a proper offer of
judgment, dismissed the conflict issue, and acknowledged "the possibility of a
tradeoff between merits relief and attorney's fees." The Court in Delta Air

Lines, Inc. v. August, 450 U.S. 346 ( 1981), hel"d that Rule 68 fee shifting is

not implicated when the judgment is for the defendant, presenting the
anomaly that a plaintiff may be better off under the fee shifting provision by a
take nothing judgment that a plaintiffs verdict that was less favorable than the

rejected offer. Academicians suggest that "The virtue of this literal
interpretation of the rule...is to prevent defendants from making token, rater
than serious, offer for small amounts (say $1) in order to invoke fee shifting in

every case in which there is a defendant's verdict." 17

A necessary corollary to the debate over rule making authority that is
dependent upon whether fee shifting provisions are substantive or procedural
in nature, is the question as. to the law that should apply when the law of
another state is controlling or Erie principles are implicated in federal court.
One academician has concluded that "properly read, the rulings suggest that
fee-shifting laws related to conduct triggering a cause of action are usually
substantive, while fee-shifting laws related to conduct during litigation are
typically procedural. Fee-shifting laws related to conduct surrounding the
commencement of a lawsuit may be either substantive or procedural
depending on their purpose."'g

Assuming that rule making power supports an offer of judgment rule
allowing for the shifting of attorney's fees, consideration should be given to

17 Sherman, "From Loser Pays to Modified Offer of Judgment Rules: Reconciling Incentives To

Settle With Access to Justice", 76 Tex. L. Rev. 1863, 1880-1881 ( 1998).

'$ See Parness, "Choices About Attorney-Fee Shifting Laws: Further Substance/Procedure

Problems Under Erie and Elsewhere" 40 U. Pitt. L. Rev. 393 ( 1988).
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the extensive legislative entrenchment in the recoverability of attorney's fees
and the advisability of the court entering this arena.
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IV. Pros vs Cons-Offer of Judgment Rule

Pros

Promotion of earlier settlement and serious consideration of offers to settle.

An offer of judgment rule serves to elicit realistic settlement offers early by
giving parties a potential gain together with incentives for an adversary to
take the offer seriously.

Settlement at an earlier stage than otherwise might occur, should lead to more
dispositions of cases before the heaviest expenses have been incurred.

An offer of judgment that is not accepted, nonetheless may promote
settlement on other terms.

An offer of judgment device affecting liability for post-offer fees should give
parties with strong claims or defenses, who otherwise might have to yield
more in negotiations than the merits seem to warrant (because of the threat of
unrecoverable fees), an effective way of countering groundless opposition.

Offer of judgment rules may help. fulfill a goal of remedial law, full
compensation of injured plaintiffs. Rather than being limited to damages
minus a large attorney's fee, a party with a strong claim who makes a
reasonable, early offer seems likely to get an early settlement with relatively
little fee expense or a judgment including a feeaward. Similarly, a defendant
could be compensated for expenses suffered because of a plaintiffs
unjustified persistence.

Application of a properly constructed offer of judgment is within the rule
making authority of the court and is equitable. Is it fair for a party that makes
a reasonable offer to settle that is rejected to bear the post-offer costs and
fees for preparing and trying the case successfully to judgment?

11



Criticisms of Offer of Judgment Rule

There is no preexisting procedural duty to settle. Parties who file suit do not
have a duty to settle. Thus, the premise underlying an offer of judgment rule
is faulty. An offer of judgment rule undermines access to the courts.

Gain from increased settlement is marginal and is offset by the complexity in
applying an offer of judgment rule

Parties do not have an obligation to accurately predict the outcome of the suit.

An offer of judgment rule that shifts attorney's fees is arguably beyond the
rule making authority of the court and is a matter for legislative determination.
(See discussion above)

Prevailing parties should not be punished for losing a gamble or insisting on
litigating a nonfrivolous claim. Offer of judgment rules are "Vegas rules" that
"force a party to accept an offer of judgment, even if they reasonably believe
that they are entitled to a larger judgment and even if they reasonably believe
that they are entitled to adjudicate their legal claim in court--or they may
gamble that they will receive more at trial than the offer, thereby risking their
status as prevailing party for purposes of costs and, in some cases, attorneys'
fees.i19

Given the difficulty of predicting jury verdicts in many cases, is it illogical
and incongruous to have a rule of civil procedure that punishes parties who
reasonably believe that they will fare better at trial beyond that offered pre-
trial?20

Rules of civil procedure should not punish litigants for nonfrivolous,
nonvexatious, good faith pursuit of claims or defenses.

19 Merenstein, "More Proposals To Amend Rule 68: Time To Sink the Ship Once and For All",

184 F.R.D. 145 (1999).

20 William W Schwarzer, Fee-Shifting Offers of Judgment--An Approach to Reducing the Cost of

Litigation, Judicature, Oct.-Nov. 1992, at 147, 148-49.
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Auto Policy Litigation. Will an auto policy cover the additional costs and
fees under an offer of judgment rule, or must the parties pick up those fees?
If the latter, is this fair when the insurer directs the defense? Further, many
offers to settle are already routine under the Stowers doctrine.

What is the harm we are trying to address? Ninety-five percent of cases
settle. The federal offer of judgment rule was formulated before alternate
dispute resolution. Today, a large percentage of cases settle after mediation.
Further, sanctions rules allow for the imposition of attorney's fees in
appropriate circumstances. Why allow attorney's fees under an offer of
judgment rule in cases where the parties have bona fide differences as to the
value of the case: example: cases where experts advance competing damage
models.

An offer of judgment rule does more than promote or encourage settlements;
it coerces settlement. Proposed Rule 166b provides a hammer to the defense,
will likely result in lower settlements, and harms plaintiffs of limited means
disproportionately. On the other hand, plaintiffs with no assets may actually
value the claim higher with the potential increased recovery under an offer of
judgment rule. Instead of encouraging settlements, litigants who believe they
have a strong potential for offer of judgment recovery may "dig in" and not
seriously entertain future bona fide offers. 21

The savings from settlement are not evenly distributed between the parties
and the rule favors wealthier litigants.

A defendant willing to offer a particular amount to settle without a cost- (or
fee-) shifting rule will offer something less under an offer of judgment. Even
with a bilateral rule, the detrimental effects on plaintiffs would remain in the
many cases in which the plaintiff is more risk-averse than the defendant or
when a prevailing plaintiff would already be entitled to costs (or fees) in the
absence of an offer of judgment rule.22

21 Merenstein, "More Proposals To Amend Rule 68: Time To Sink the Ship Once and For All",

184 F.R.D. 145,165 (1999).

22 Merenstein, "More Proposals To Amend Rule 68: Time To Sink the Ship Once and For All",

184 F.R.D. 145,165 (1999).
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VI. Issues To be Decided In Crafting an Offer of Judgment Rule

1) Time for Making Offer

a) The timing is important. Should a party be able to make an offer of
judgment immediately after service of process when there has not been
adequate time for discovery and to fairly evaluate clams and defenses? On
the other hand, the offer should be made before trial and at such time as
parties may seriously entertain settlement negotiations.
Reasonable time after discovery, after suit is filed? But no later than
days before trial?

Under federal rule, an offer may be made after the complaint is filed. This
arguably leads to gamesmanship and does not allow for an honest evaluation
of the value of the case before an offer must be responded to. It is arguably
not desirable to allow an offer to be made too early in the litigation, as
evidenced by the following strategies:

Plaintiffs. "First, plaintiffs should conduct as much investigation and
research as possible before filing suit. Second, plaintiffs should
conduct all formal discovery as early in the case as possible. Third,
when an unsatisfactory rule 68 offer is received, plaintiffs should
immediately launch into intensive discovery before rejecting the offer.
Fourth, when unable to evaluate an offer within ten days, plaintiffs
should seek an extension of time to respond. Fifth, plaintiffs' attorneys
should modify their fee arrangements in fee-shifting cases to account
for the new situation created by Marek. Sixth, if a plaintiff ultimately
obtains a judgment less favorable than a rejected settlement offer, the
plaintiff should be prepared to argue vigorously that rule 68 does not
apply."
Defendants. "Rule 68 allows a defendant to make an offer of judgment
as soon as the complaint is filed. Defendants should take advantage of
this right by making rule 68 offers as soon as possible, meaning as
soon as the case can be roughly evaluated. If a defendant anticipates
suit, then she should evaluate the anticipated suit and prepare a rule 68
offer to be served on the plaintiff immediately after the complaint is
filed.

Early offers have several advantages. First, if an offer is successful
(i.e., if the offer equals or exceeds the judgment fmally obtained by the
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plaintiff), it stops costs from accruing at the earliest possible point.
Especially in fee-shifting suits, cutting off costs at the earliest possible
moment will make a substantial economic difference.

Second, an early offer may catch the plaintiff by surprise before the

plaintiff has had an opportunity to evaluate the case. The plaintiff may

then either accept an offer that is too low or reject one that is too high,

saving the defendant money in either instance. More specifically, since

the plaintiff is not ordinarily entitled to responses to interrogatories or

document requests until forty-five days after the complaint is served,
and since the plaintiff has only ten days to respond to the offer, an early
offer may force the plaintiff to accept or reject the offer before taking

any discovery.
Third, if the plaintiff rejects it, the rule 68 offer will hang over the

litigation like a guillotine, influencing the plaintiffs behavior in several
ways." (Citations Omitted) 23

2) The Offer

a) Apply to Plaintiffs and Defendants.
Federal rule only applies to defendants. ABA proposal applies to both
plaintiffs and defendants. Proposed Rule 166b allows plaintiffs as well as
defendants to make offers of judgment.

b) As to all claims.
To qualify, an offer must extend to all claims. Otherwise, piecemeal
settlement would be encouraged and the purpose of the offer of judgment rule
would not be fulfilled.

c) Buffer. Should the rule include a buffer or a cap?
As proposed, the rule provides offerees a 25% margin of error before they
can be subjected to cost shifting. This tracks the ABA proposal. "The
75%-125% percentages that trigger cost shifting were chosen in the belief
that case evaluations by parties and their attorneys often lack exact precision
and that a margin of error should be accorded to offerees before imposing
cost shifting." See Sherman article. The offeree who rejects a more

23 Simon, The New Meaning of Rule 68: Marek v. Chesney and Beyond, 14 N.Y.U. Rev. L. &

Soc. Change 475 (1986).
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favorable offer than she receives at trial must pay the offeror's costs, including
all reasonable attorney's fees and expenses incurred after the date of the offer.
However, this penalty provision does not operate to shift costs to the offeree
unless the final judgment is greater than 125% of the amount of the offer.
Similarly, an offeror cannot recover costs unless the final judgment obtained
is less than 75% of the amount of the offer.

d) Cap.
The proposal specifically limits the maximum fee award to the amount of the
judgment,

e) Joint Offers. Should multiple parties be entitled to make a joint offer of
judgment, and if so, may they be conditioned upon acceptance by al the
parties?

• Nevada's rule provides extensive provisions regarding multi-parties.
a) Multi-parties may make a joint offer of

judgment.
b) A party may make two or more parties an

apportioned offer of judgment that is conditioned upon
acceptance by all the parties.

c) The sanctions for refusing an offer apply
to each party who rejected the apportioned offer, but not
to a party who accepted the offer.

d) An offer to multiple defendants only
applies if:
1) the same person is authorized to

2)

3)

4)

decide whether to settle the claims against all
defendants; AND

there is a single common theory of
liability against all the defendants; OR

the liability of one or more of the
defendants to whom the offer is made is entirely
derivative of the liability of the remaining defendants
to whom the offer is made; OR

the liability of all the defendants to
whom the offer is made is entirely derivative of the
liability of the remaining defendants to whom the offer
is made
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e) A similar provision applies to multiple plaintiffs.

• Wisconsin requires a plaintiff suing multiple defendants under
multiple theories to make separate settlement offers. Wisconsin also
allows defendants who are jointly and severally liable to submit joint
offers of judgments to an individual,plaintiff. 24

• ABA Proposal. When there are multiple plaintiffs or multiple
defendants, this provision shall not apply unless: 1) in the case of
multiple plaintiffs, the right of each such plaintiff to recovery is
identical to the right of every other plaintiff and only one award of
damages may be made; and 2) in the case of multiple defendants, the
liability of each such defendant is joint and not several.

f) Admissability. An offer of judgment is served by the offeror upon the

offeree. It is not filed with the court and is inadmissible except on the issue of
costs and attorneys' fees. The court will see the offer only if the offeror puts it

at issue to recover its litigation expenses.

3) Time Period for Keeping the Offer Open

Revocability of Offer. Should an offer be irrevocable for a time period? How
long should an offer be open to constitute an offer of judgment?

4) Terms of the Acceptance

Should the acceptance of the offer be unconditional to be effective for
purposes of cost shifting?

5) The Fee Shifting Formula

a. What Litigation Costs Should be Shifted? Costs only, costs x10, attorney's
fees, some cap on recovery of attorney's fees, expert fees?

24 January 2, 2002 Memo from Megan Cooley to Dee Kelly re Offer of Judgment.
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b) Costs. Should costs include both taxable25 and non-taxable costs?
c) Limits. Should the rule limit the offeror's recovery of costs, including
attorneys' fees, to the total amount of the judgment.?

d) Fees. Plaintiffs Recovery of Contingent Fees. Ordinarily, Plaintiffs do not
keep hourly time records, how would Plaintiff prove up reasonableness of fee
after offer of judgment rejected by the Defense? Would a lodestar apply?
Should factors for reasonable of attorney's fees be included in any offer of
judgment rule?

e) Statutory Basis Exists Already for Recovery of Attorney's Fees. Does that
mean a prevailing Plaintiff under the Offer of Judgment rule, gets to recover
double as to those fees incurred after the Defense rejects the offer and the
Plaintiff obtains a more favorable option? One option is to prohibit double
recovery.

6) What is a more favorable judgment?

a) Is a more favorable judgment limited to a verdict, does it include summary
judgment, or other final disposition of the case?

b) Fees and Costs incurred after the expiration of a refused offer. Should the
same be excluded in determining whether a judgment is more favorable than
the offer?

• Much of the comparison depends on the details and terms of the offer.
(E.g. if costs and fees are independently specified in the offer)

• The Unadopted Amendments to FRCP 68 exclude costs, attorney's fees,
and other items after the expiration of a refused offer.

? E.g. A defendant offered a lump sum of $50,000, and the plaintiff
received a $45,000 judgment. The judgment would be "more
favorable" to the plaintiff if the costs, attorney's fees, and other
items awarded for the period before the offer expired total more
than $5,000.

25 See Allen & Ellis, "What are Taxable Costs in Texas?" 36 Houston Lawyer 14, October 1998.
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• Colorado's rule provides that any amount of the final judgment
representing interest subsequent to the date of the settlement offer should
not be considered when comparing the amount of the judgment and the
amount of the settlement.

• Oklahoma subtracts attorney's fees and costs from the judgment when
calculating the difference between the offer and judgment. Wisconsin
also compares the offer and judgment exclusive of costs.26

c) Should a take-nothing judgment be considered a more favorable judgment
for the defendant who has made an offer that was rejected by the Plaintiff?
The U.S. Supreme Court held federal offer of judgment rule does not apply to
a take-nothing judgment applying the literal language of the rule. (Delta
Airlines v. August). "The virtue of this literal interpretation of the rule...is to
prevent defendants from making token, rater than serious, offer for small
amounts (say $1) in order to invoke fee shifting in every case in which there
is a defendant's verdict." On the other hand, it is ironic that a Plaintiff may
fare better by a take nothing judgment than a very small judgment in its favor.
A majority of the subcommittee believes that a take nothing judgment is a
more favorable judgment for the Defendant.

d) Remittiturs. Should the offer of judgment rule expressly include a
provision that takes into account a remittitur in determining the ultimate
judgment?

e) Should an offer of judgment rule apply to cases seeking injunctive or
declaratory relief27 and, if so, how should a court compare a Rule 166b offer
to the final judgment when injunctive relief has been offered or awarded?

f) Non-Monetary Relief. What constitutes a favorable judgment? We should
clarify how the rule would apply in cases seeking equitable relief. Proposal:

26 January 2, 2002 Memo from Megan Cooley to Dee Kelly re Offer of Judgment

27 Rhodes v. Stewart, 488 U.S. 1, 2 (1988) (per curiam). (Obtaining a declaratory
judgment does not automatically mean that a party has prevailed within the meaning of the
Fees Act. Citing its "equivalency doctrine," the Court held that a plaintiff only achieves
prevailing party status if the litigation affects the "behavior of the defendant towards the
plaintiff. ").
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The terms of the offer must address all non-monetary relief. A judgment is
not more favorable unless it includes substantially all non-monetary relief
requested.

g) Non-Monetary and Monetary Relief. What constitutes a favorable
judgment? Any offer of judgment rule should clarify how the rule would
apply in.cases where a party recovers one but not the other requested relief.

7) Exemptions:

a) Class Actions? Derivative suits? DTPA? Family law cases? Workers
Comp?

b) Statutory Cap Damage Cases. Won't the defense (in a clear liability case)
always make an offer 25% below the cap so as to shift the post-offer expense
of fees and cost to the Plaintiff? Should statutory cap cases be exempted
from the offer of judgment rule, or should the Defendant be required to offer
the cap, before the fee shifting under an offer of judgment rule would apply?

c) Exempt action between a landlord and tenant affecting the tenant's
residence. Perhaps exempt all actions brought before a justice court?

8) Withdrawal of Offers and Subsequent Offers

a) Withdrawal. Should withdrawal of an offer be forbidden within the time
period during which the offer stated that it would remain open? Should the
court have the discretion to permit withdrawal for good cause shown and to
prevent manifest injustice?

b) Subsequent Offers. Should subsequent offers be allowed? It would seem
so. Even if an offeror has locked in an offeree with an unaccepted offer, the

offeror may want to improve its chances of recovery of its costs and
attorneys' fees by improving the offer which thereby improves the chances of
settlement, thereby fulfilling the objective of the rule.

9) Court Discretion to Deny Fee Shifting.
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"The ABA proposal contains a broad discretionary grant to the court to
reduce or eliminate cost shifting to avoid undue hardship, in the interest of
justice, or for other compelling reason to seek judicial resolution."

Rule 166b(9)(c). Do we need a more precise standard for the court's
discretion to decline to award litigation costs under the rule, other than "the
amount as justice requires"?

Should parties be able to "opt out" of an offer of judgment rule? Should
the court have discretion, on motion of a party, to determine that the offer of
judgment rule will be inapplicable to the case at hand?

10) Collateral estoppel implications.

What are the collateral estoppel implications when a defendant offers a
judgment, as to other cases involving the same incident or transaction? One
option is to provide in the rule or by comment, that a judgment reached under
the rule is not the basis for collateral estoppel in other proceedings.

VII. Alternative Proposals Discussed

Amend the Cost Rules.
Clarify that costs may be taxed against a prevailing party for the

unreasonable rejection of an offer of judgment. Rule 131 provides that a
prevailing party is entitled to costs "unless the court otherwise directs." The
rule could be amended to make clear that the trial court may consider an
unreasonable rejection of a settlement offer when determining whether to
award costs to a prevailing party, to deny such costs, or even to award them

to a losing party who made a good faith settlement offer that was
unreasonably rejected. The addition of the following sentence to Texas Rule
of Civil Procedure 131 is suggested:

When a plaintiff receives less than the amount offered by a
Defendant before trial, the trial court has the discretion to tax all
or part of the costs against the Plaintiff.

Alternate suggestion: provide for shifting of costs under offer of judgment
principles in cases in which "the judgment finally entered is not more
favorable to the offeree than the rejected offer", and provide for taxation to up
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to ten times taxable costs.28

Amend the Sanctions Rules.
Sanctions rules could be amended to provide that all offers of settlement

and refusals of such offers must not be presented for any improper purpose,
as well as be "warranted by existing law or by a nonfrivolous argument for
the extension, modification, or reversal of existing law or the establishment of
new law" and be supported by evidence obtained after a reasonable pre-offer
(or pre-refusal) inquiry.29 Alternatively, provide for shifting of attorneys' fees
only when settlement offers were rejected "frivolously, in bad faith, or for an
improper purpose." 30 Our subcommittee rejected this idea.

28 See Roy D. Simon, Jr., The Riddle of Rule 68, 54 GEO. WASH. L. REV. 1, 12-16 (1986).

29 See Professor Burbank, Proposals to Amend Rule 68--Time to Abandon Ship, 19 U. MICH.
J.L. REF. 425 (1986); Merenstein, "More Proposals To Amend Rule 68: Time To Sink the Ship

Once and For All", 184 F.R.D. 145,165 (1999).

30 See Roy D. Simon, Jr., The Riddle of Rule 68, 54 GEO. WASH. L. REV. 1, 12-16 (1986).
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Appendix A
Revised 2/01/02

PROPOSED RULE 166b

1. Definitions.
(a.) "Claim" means a claim to recover monetary damages or

for other relief, and includes a counterclaim, cross-claim, or third-party claim.
(b.) "Claimant" means a person making a claim.
(c.) "Defendant" means a person from whom a claimant seeks

recovery of damages or other relief on a claim, including a counterdefendant,
cross-defendant, or third-party defendant.

(d.) "Litigation costs" means costs actually incurred that are
directly related to preparing an action for trial and actual trial expenses which
are incurred after the date of the rejected offer to settle which is used to
measure an award under Section 9 of this rule, including:

(1) attorneys' fees, including fees earned pursuant to a

valid contingency fee contract;
(2) costs of court;
(3) reasonable deposition costs; and
(4) reasonable fees for necessary testifying expert

witnesses.
(e.) "Offer to settle" means an offer to settle or compromise a

claim made in compliance with Section 5.

2. Applicability and Effect.
(a.) This rule does not apply to:

(1) a class action;
(2) an action brought under the Deceptive Trade

Practices-Consumer Protection Act (Sections 17.41 et seq., Business &
Commerce Code);

(3) an action brought under the Family Code; or
(4) an action to collect workers' compensation benefits

under Subtitle A, Title 5, Labor Code.
(b.) This rule does not limit or affect the ability of any person

to make an offer to settle or compromise a claim that does not comply with
this rule. A party's offer to settle or compromise that does not comply with
subsection 5 of this rule does not entitle the party to recover litigation costs
under this rule.
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3. Election By Governmental Units; Waiver.
(a.) This rule does not apply to an action by or against the

state, any unit of state government, or any political subdivision of the state
unless the governmental unit expressly elects both to seek recovery of
litigation costs under this rule and to waive immunity from liability for
litigation costs awarded under this rule.

(b.) To be effective as an election and waiver, the
governmental unit must make the election and waiver specifically and
affirmatively by a writing filed with the court within 45 days of the filing of
the governmental unit' s original petition or original answer.

(c.) An election and waiver is effective only in the action in
which it is filed, even if the action is subsequently joined or consolidated with
another action.

4. Service. When this rule requires a writing to be served on
another party, service is adequate if it is performed in a manner described in
Rules 4, 5 and 21 a, Texas Rules of Civil Procedure.

5. Offer To Settle.
(a.) A party may serve on an opposing party an offer to settle

all the claims in the action between that party and the opposing party.
(b.) The offer to settle:

(1) must be in writing;
(2) must state that it is an offer to settle all claims

pursuant to this section;
(3)

settled;
(4)

accepted;

must specify the terms by which the claims may be

must specify a deadline by which the offer must be

(5) may not include a demand for litigation costs
except for costs of court;

(6) must offer to allow a judgment to be entered
consistent with the terms of the offer; and

(7) must be served on the party to whom the offer is
made.

(c.) A party may not make an offer to settle under this section
after the tenth day before the date set for trial, except that a party may make
an offer to settle that is a counteroffer on or before the seventh day before the
date set for trial.
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(d.) The parties are not required to file with the court an offer
to settle.

(e.) A party may only make an offer to settle under this rule
during the course of the litigation but may make successive offers to settle.

6. Acceptance of Offer.
(a.) A party may accept an offer to settle on or before 5:00

p.m. on the 14`h day after the date the party received the offer to settle or
before the deadline specified in the offer, whichever is later.

(b.) Acceptance of an offer must be:
(1) in writing; and
(2) served on the party who made the offer.

(c.) Upon acceptance of an offer to settle, either party may file
the offer and notice of acceptance together with proof of service thereof, and
thereupon the court shall enter judgment in accordance with the offer and
acceptance except that the Court may not seal any judgment without first
complying with Rule 76a, T.R.C.P..

7. Withdrawing an Offer
(a.) A party may withdraw an offer to settle by a writing

served on the party to whom the offer was made before the party accepts the
offer. A party may not accept an offer to settle after it is withdrawn. A party
may not withdraw an offer to settle after it has been accepted.

(b.) If a party withdraws an offer to settle, that offer does not
entitle the party to recover litigation costs.

8. Reiection of Offer. For purposes of this rule, an offer to settle

a claim is rejected if:
(a.) the party to whom the offer was made rejects the offer by

a writing served on the party making the offer; or
(b.) the offer is not withdrawn and is not accepted before the

deadline for accepting the offer.

9. Award of Litigation Costs.
(a.) A party who made an offer to settle the claims between

that party and the party to whom the offer was made may recover litigation
costs provided:

(1) the offer to settle was rejected;
(2) the court entered a judgment on the claims and;
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(3) if a party sought monetary damages.
(A) the amount of monetary damages awarded on

the claims in the judgment is more favorable to the party
who made the offer than the offer to settle the claims; and

(B) the difference between the amount of
monetary damages awarded on the claims in the judgment
and the amount of the offer to settle the claims is equal to
or greater than twenty-five percent of the amount of the
offer to settle the claims; or
(4) if a party sought nonmonetary relief, the judgment

is more favorable to the party who made the offer
to settle the claims.

(b.) Each element of litigation costs awarded under this rule
must be both reasonable and necessary to the prosecution or defense of the
action.

(c.) The court will determine the amount of "Litigation Costs"
under this rule and may reduce, but not enlarge, the amount as justice
requires.

(d) The amount of litigation costs awarded against the
claimant may not exceed the amount of the damages recovered by the
claimant in any action for personal injury or death.

10. Attorney's Fees.
(a.) A party may not recover attorneys' fees as litigation

costs under this rule unless the party was represented by an attorney.
(b.) If Litigation Costs are contested, the court may

award additional Litigations Costs for the reasonable and necessary amount
expended to pursue or dispute the claimed Litigation Costs.

11. Evidence Not Admissible.
(a.) Evidence relating to offers to settle is not

admissible except in an action to enforce the settlement or in a proceeding to
obtain litigation costs under this rule.

(b.) Except in an action or proceeding described in
Subsection 11(a), the provisions of this rule may not be made known to the
jury through any means, including voir dire, introduction into evidence,
instruction, or argument.
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Appendix B

Proposed 1984 Amendments to Rule 68 Offer of Judgment Rule
Incorporating Unreasonable Rejection of Offer As Prerequisite to Recovery
of Attorney's Fees.

"At any time more than 60 days after the service of the summons and
complaint on a party but not less than 90 days (or 75 days if it is a
counteroffer) before trial, either party may serve upon the other party
but shall not file with the court a written offer, denominated as a[n]
offer under this rule, to settle a claim for the money, property, or relief
specified in the offer and to enter.into a stipulation dismissing the claim
or to allow judgment to be entered accordingly. The offer shall remain
open for 60 days unless sooner withdrawn by a writing served on the
offeree prior to acceptance by the offeree. An offer that remains open
may be accepted or rejected in writing by the offeree. An offer that is
neither withdrawn nor accepted within 60 days shall be deemed
rejected. The fact that an offer is made but not accepted does not
preclude a subsequent offer. Evidence of an offer is not admissible
except in proceedings to enforce a settlement or to determine sanctions
under this rule.
"If, upon a motion by the offeror within 10 days after the entry of
judgment, the court determines that an offer was rejected unreasonably,
resulting in unnecessary delay and needless increase in the cost of the
litigation, it may impose an appropriate sanction upon the offeree. In
making this determination the court shall consider all of the relevant
circumstances at the time of the rejection, including (1) the then
apparent merit or lack of merit in the claim that was the subject of the
offer, (2) the closeness of the questions of fact and law at issue, (3)
whether the offeror had unreasonably refused to furnish information
necessary to evaluate the reasonableness of the offer, (4) whether the
suit was in the nature of a "test case," presenting questions of
far-reaching importance affecting non-parties, (5) the relief that might
reasonably have been expected if the claimant should prevail, and (6)
the amount of the additional delay, cost, and expense that the offeror
reasonably would be expected to incur if the litigation should be
prolonged.
"In determining the amount of any sanction to be imposed under this
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rule the court also shall take into account (1) the extent of the delay, (2)
the amount of the parties' costs and expenses, including any reasonable
attorney's fees incurred by the offeror as a result of the offeree's
rejection, (3) the interest that could have been earned at prevailing
rates on the amount that a claimant offered to accept to the extent that
the interest is not otherwise included in the judgment, and (4) the
burden of the sanction on the offeree. "This rule shall not apply to class
or derivative actions under Rules 23, 23.1, and 23.2." Committee on
Rules of Practice and Procedure of the Judicial Conference of the
United States, Preliminary Draft of Proposed Amendments to the
Federal Rules of Civil Procedure (Sept. 1984), reprinted in 102 F.R.D.
407, 432-433 (1985).
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Appendix C A.B.A. Report on Offer-of-Judgment Legislation

§ 1. Offer of Judgment
At any time in a suit in which the claims are for monetary damages, or

where any non-monetary claims are ancillary and incidental to the monetary
claims, but at least 60 days after the service of the complaint and not later
than 60 days before the trial date, any party may make an offer to an adverse
party to settle all the claims between the offeror and another party in the suit
and to enter into a stipulation dismissing such claims or to allow judgment to
be entered according to the terms of the offer.

When there are multiple plaintiffs or multiple defendants, this provision shall
not apply unless: 1) in the case of multiple plaintiffs, the right of each such
plaintiff to recovery is identical to the right of every other plaintiff and only
one award of damages may be made; and 2) in the case of multiple
defendants, the liability of each such defendant is joint and not several.

§ 2. Form of Offer of Judgment

An offer of judgment must be in writing and state that it is made under this
rule; must be served upon the opposing party to whom the offer is made but
not be filed with the court except under the conditions stated in § 11; niust
specify the total amount of money offered; and must state whether the total
amount of money offered is inclusive or exclusive of costs, interest, attorney's
fees and any other amount which the offeror may be awarded pursuant to
statute or rule. Only items expressly referenced shall be deemed included in
the offer.

§ 3. Determination of Applicability

At any time after the commencement of the action, any party may seek a
ruling from the court that this rule shall not apply as between the moving
party or parties and any opposing party or parties by reason of the fact that an
exception to the rule exists or that one or more of the circumstances set forth
in Section 11(e) for eliminating the application of the rule exists. The court,
upon receiving and considering any such application, may grant the
application, deny the application, or, in its discretion, defer a ruling on the
application until a later time including a time after the entry of judgment. Any
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moving party obtaining the relief sought under such a motion prior to
judgment may not, itself, use the rule as to any opposing party to which the
motion is applied.

§ 4. Time Period During Which Offer Remains Open.

An offer may state the time period during which it remains open, which in
no event may be less than 60 days. An offer that states a time period of less
than 60 days is an invalid offer. An offer that does not state the time period
during which it remains open is deemed to remain open for 60 days, and
thereafter indefinitely until 60 days before the date set for trial unless
withdrawn pursuant to the provisions of § 8 in which case it shall have no
further consequence under this rule.

§ 5. Extension of Time Period During Which Offer Remains Open

Upon the application of the offeree, the court may, for good cause shown,
extend the time period during which an offer remains open. If the court
extends the time period during which an offer may remain open, the offeror
has the option of withdrawing the offer.

§ 6. Acceptance of Offer.

An offer is accepted when a party receiving an offer of judgment serves
written notice on the offeror, within the time period during which the offer
remains open, that the offer is accepted without qualification.

§ 7. Refusal of Offer.

An offer is deemed to be refused if it is not accepted within the time period
during which the offer remains open.

§ 8. Withdrawal of Offer.

An offer may not be withdrawn, except with the consent of the court for
good cause shown and to prevent manifest injustice, before the expiration of
the time period during which the offer stated that it would remain open. An
offer not made subject to an expressly stated time period may be withdrawn
after 60 days by serving the offeree with written notice of the withdrawal and
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shall have no further consequence under this rule.

§ 9. Inadmissibility of An Offer Not Accepted.

Evidence of an offer not accepted is not admissible for any purpose except
in a proceeding to determine costs and attorney's fees under a statute or rule
permitting recovery thereof or pursuant to an entry of judgment under § 11.

§ 10. Subsequent Offers.

The fact than an offer is made but not accepted does not preclude any party
from making subsequent offers. If more than one offer made by an offeror is
not accepted within the time period during which the offers remained open,
and therefore are deemed to be rejected, the offeror would be entitled to seek
fee- shifting under § 11(a) or (b) as to any one of such offers.

§ 11. Effect of Rejection of an Offer.

If an offer made by a party is not accepted and is not withdrawn before final
disposition of the claim that is the subject of the offer, the offeror may file
with the clerk of the court, within 10 days after the final disposition is
entered, the offer and proof of service thereof. A final disposition is a
verdict, order on motion for summary judgment, or other final order on which
a judgment can be entered, including a final judgment, but a judgment based
on a settlement agreement will not result in cost-shifting unless the parties
expressly agree to cost-shifting rights under this rule. The court, after due
deliberation and after providing the parties to the offer an opportunity to
submit proposed findings, will enter judgment as follows:

(a) If a final judgment obtained by a claimant who did not accept an offer
from an adverse party is not greater than 75% of the amount of the offer, the
claimant offeree shall pay the offeror's costs, including all reasonable
attorney's fees and expenses, but excluding expert witness fees and expenses,
incurred after the date the offer was made, except that the fee award may not
exceed the total money amount of the judgment. Such recovery shall be in
addition to any right of the offeror to recover any other costs pursuant to
statute or rule, except that the offeror may not recover twice for the same
costs, attorney's fees, or expenses. If an offeree subject to attorneys fees
under this rule is entitled to attorneys fees under court rule or contract, the
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court shall determine the amount of those attorneys fees to which the offeree
is so entitled and exclude such fees from the judgment for purposes of this
subsection so that they are not available to the offeror as a set off. This
subsection (a) shall not apply if the claimant offeree receives a take-nothing
judgment.

(b) If a final judgment obtained by a claimant against an adverse party who
did not accept an offer from such claimant is greater than 125% of the amount
of the offer, the offeree shall pay the claimant offeror's costs, including all
reasonable attorney's fees and expenses, but excluding expert witness fees
and expenses, incurred after the date the offer was made, except that the fee
award may not exceed the total money amount of the judgment. Such
recovery shall be in addition to any right of the claimant offeror to recover
any other costs pursuant to statute or rule, except that the offeror may not
recover twice for the same costs, attorney's fees, or expenses. If an offeree
subject to attorneys fees under this rule is entitled to attorney fees under court
rule or contract, the court shall determine the amount of those attorneys fees

to which the offeree is so entitled and exclude such fees from the judgment
for purposes of this subsection so that they are not available to the offeror as

a set off.

(c) In comparing the amount of a monetary offer with the final judgment,
which shall take into account any additur or remittitur, the latter shall not
include any amounts that are attributable to costs, interest, attorney's fees, and
any other amount which the offeror may be awarded pursuant to statute to

rule, unless the amount of the offer expressly included any such amount.

(d) If both the offeree and the offeror may be entitled to recovery of
attorneys fees under rules or contract, the court shall determine the amount of
the recovery of such attorneys' fees by either side by the application of this
rule, of such other rule as may apply to the recovery of fees, the language of
any contract providing for fees and general principles of law.

(e) The court may reduce or eliminate the amounts to be paid under
subsections (a) and (b) to avoid undue hardship, or in the interest of justice,
or for any other compelling reason that justifies the offeree party in having
sought a judicial resolution of the suit rather than accepting the offer of

judgment.
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(f) The amount of any attorney's fees to be- paid under subsections (a) and
(b) shall be a reasonable attorney's fee for services incurred in the case as to
the claims for monetary damages after the date the offer was made, calculated
on the basis of an hourly rate which may not exceed as to the claims for
monetary damages that which the court considers acceptable in the
jurisdiction of final disposition of the action, taking into account the attorney's
qualifications and experience and the complexity of the case, except that any
attorney's fees to be paid by an offeree shall not:

(1) exceed the actual amount of the attorney's fees incurred by the offeree
as to the claims for monetary damages after the date of the offer; or

(2) if the offeree had a contingency fee agreement with its attorney, exceed
the amount of the reasonable attorney's fees that would have been incurred by
the offeree as to the claims for monetary damages on an hourly basis for the
services in connection .with the case.

§ 12. Nonapplicability.

This provision does not apply to an offer made in an action certified as a
class or derivative action, involving family law or divorce, between a landlord
and a tenant as to a residence, or in which there are claims based on state or
federal constitutional rights.

This provision for fee shifting also does not apply to any case in which
attorneys fees are statutorily available to a prevailing party to insure the
ability of claimants to prosecute a claim in implementation of the public
policy of the statute.
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Committee Votes Against Offer-of-Judgment Proposal

By Mary Alice Robbins <mailto:mrobbins@amlaw.com>
Texas Lawyer

An advisory panel turned its thumbs down on a proposal, that the Texas Supreme Court enact a rule to
allow the shifting of litigation costs to a party who rejects a settlement offer and ends up with a less
favorable judgment. But don't look for the issue to go away. After vigorously debating an "offer of
judgment" proposal on March 8, the high court's Rules Advisory Committee voted 17-3 against the
concept, only to be told by the chairman, Charles "Chip" Babcock, that the issue will be brought back
before the panel in May.

Politics may be at play. Lt. Gov. Bill Ratliff, who has sponsored legislation to allow the fee-shifting when a
litigant refuses to settle, says he asked the Supreme Court to look at the issue. S.B..532, by Ratliff,
passed the Senate in 1999, but its companion bill was left pending in a House committee, a
spokeswoman for the lieutenant governor says.

A member of the advisory committee member objects to having the offer-of-judgment proposal brought
back before the panel.

"Proceeding down a path you don't want to proceed down causes some confusion," says 4th Court of
Appeals Chief Justice Phil Hardberger, a member of the committee. "Frankly, I had hoped the Supreme
Court would simply take our vote. You wanted it, you got it."

Tommy Jacks, another member of the committee, says the 17-3 vote showed there is "a real serious level
of misgivings" among lawyers on both sides of the docket and judges about introducing "something this
radical" into the system.

Judge David Peeples, of the 224th District Court in Bexar County, says he voted against the proposal
because of the complexity that he believes such a rule would add to the system. However, Peeples says
he's not opposed to taking another look at the issue.

"I'm not convinced we can write a good rule that will do some good without paying a larger price in
complexity," Peeples says. "But why not try?"

Babcock, a partner in the Houston office of Jackson Walker, says it's not unusual for the committee to
advise the court on a rule, even though the members don't think the rulemaking is necessary.

"The court needs to know, if there is going to be a rule, what our thinking is about it - what would the best
rule look like," Babcock says.

"We need to de-politicize the issue and start looking at the mechanics of what would make the system
work better," says Supreme Court Justice Nathan Hecht, the court's liaison for rules.

The Supreme Court's Task Force on Civil Litigation Improvements, headed by Houston attorney Joe
Jamail, also is considering the issue and drafted the proposed rule looked at by the advisory committee.
Under the task force's initial proposal, post-offer litigation costs - including attorneys' fees - could be
shifted if the difference between the damages awarded and the settlement offer equals at least 25
percent of the amount offered. It would be up to the judge whether to award those costs, says Elaine
Carlson, a South Texas College of Law professor who headed the subcommittee that reviewed the
proposal.

There is precedent for the rule in the federal courts and in other states. According to a report prepared by
Carlson, 28 states and the District of Columbia have rules similar to Federal Rule of Civil Procedure 68,
which provides that a plaintiff must pay a defendant's costs - attorneys' fees aren't included - if he refuses
to accept an offer to settle and receives less in the judgment. Another 13 states have offer-of-judgment
provisions that differ from the federal rule in "significant ways," the report said.

The report also noted that the U.S. District Court for the Eastern District of Texas adopted a rule which
allowed the shifting of litigation costs and fees to a party who rejected an offer to settle and obtained a
judgment less than 10 percent better than the amount offered.



In 1997, the 5th U.S. Circuit Court of Appeals held the rule to be invalid. The 5th Circuit held in Ashland
Chemical Inc. v. Barco Inc. that the local rule was substantive rather than procedural and thus required
congressional approval.

Authority Questioned

Several members of the advisory committee question whether this state's Supreme Court has the
authority to enact an offer-of-judgment rule.

"This is a major state policy issue," state Rep. Jim Dunnam, D-Waco, an ex officio member of the
committee, said at the meeting.

Dunnam, a partner in Dunnam & Dunnam, said the Legislature has been asked "session after session" to
allow this type of relief but, despite being pressured by big-moneyed interests, has not passed a bill.

The reason it hasn't passed, he said, is because it's a bad change in the law.

Ratliff says he believes such a change is necessary to avoid needless litigation. "What this does is get
people to settle early," Ratliff says.

"Here's what it comes down to - saving money for the clients and the system," Hecht says. Any rule
adopted by the court would "nudge" plaintiffs and defendants to settle their disputes and spare the system
the costs of having to try cases that should be settled, he says.

However, Hardberger said such a rule would have a "chilling effect" on litigants. "To put it in common
terms, it would scare the hell out of most," he told fellow committee members.

Linda Eads, a former deputy state attorney general and professor at the Southern Methodist University
Dedman School of Law, said changing the law would benefit the Office of the Attorney General, which
handles huge amounts of litigation and often is opposed by lawyers unwilling to settle cases that should
be settled. But Eads said the proposal involves a substantive change that the Legislature should
consider, not a procedural change that the Supreme Court can enact through rulemaking.

Ratliff says he asked the Supreme Court to look at the issue to see if it is something that the court can do
by rule. "My impression is the court thought it could," he says.

Hecht says the court "clearly" has the authority to enact a rule that would shift certain costs to a party who
refuses an offer to settle but ultimately loses the case or receives less than the amount offered. The court
also has authority to shift attorneys' fees if a party is "abusing the process" by unreasonably rejecting an
offer to settle, he says.

But Jacks, a partner in the Austin office of Mithoff & Jacks, says the only way that he believes the issue
falls within the court's rulemaking authority is if the sanctions are reserved for cases involving "egregious
conduct."

Before fees and costs are shifted, Jacks says, a hearing should be held. He also says there is a serious
question whether a jury trial would be required in such cases.

Jacks says parties in civil suits are not under any legal obligation to settle. "There's no law anywhere that
imposes that requirement," he says.

Another consideration, Jacks says, is whether there is insurance coverage for this type of penalty. Jacks
says insurance companies often decide whether to settle cases on behalf of those they insure. If a policy
doesn't cover attorneys' fees for the opposing party, the insurer can opt not to settle and leave the insured
to pay the fees if that proves to be the wrong decision.

Carlson, who voted for considering the concept, says she favors crafting a "limited" rule that allows only
costs to be shifted. The rule would have to be crafted carefully to make sure it is within the court's
authority to enact procedural rules, she says.

"I frankly think that if we don't include attorneys' fees, we're wasting our time," Babcock says. "In the
federal system, where it's just the filing fee and relatively modest costs, it's not worth the time and effort to
go ahead and use the rule."



Babcock says the Jamail task force, which met on March 11 in Houston, is going back to the drawing
board and will redraft the rule to address some of the concerns raised. Jacks and Carlson also serve on
the task force.

The rules advisory committee will revisit the issue when it meets May 17-18 in Austin.
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Rule 1.442. Proposals for Settlement

(a) Applicability. This rule applies to all proposals for settlement authorized by Florida law, regardless of the
terms used to refer to such offers, demands, or proposals, and supersedes all other provisions of the rules and
statutes that may be inconsistent with this rule.

(b) Service of Proposal. A proposal to a defendant shall be served no earlier than 90 days after service of process
on that defendant; a proposal to a plaintiff shall be served no earlier than 90 days after the action has been
commenced. No proposal shall be served later than 45 days before the date set for trial or the first day of the
docket on which the case is set for trial, whichever is earlier.

(c) Form and Content of Proposal for Settlement.

(1) A proposal shall be in writing and shall identify the applicable Florida law under which it is being made.

(2) A proposal shall:

(A) name the party or parties making the proposal and the party or parties to whom the proposal is being made;

(B) identify the claim or claims the proposal is attempting to resolve;

(C) state with particularity any relevant conditions;

(D) state the total amount of the proposal and state with particularity all nonmonetary terms of the proposal;

(E) state with particularity the amount proposed to settle a claim for punitive damages, if any;

(F) state whether the proposal includes attorneys' fees and whether attorneys' fees are part of the legal claim; and

(G) include a certificate of service in the form required by rule 1.080(f).

(3) A proposal may be made by or to any party or parties and by or to any combination of parties properly
identified in the proposal. A joint proposal shall state the amount and terms attributable to each party.

(d) Service and Filing. A proposal shall be served on the party or parties to whom it is made but shall not be filed
unless necessary to enforce the provisions of this rule.

(e) Withdrawal. A proposal may be withdrawn in writing provided the written withdrawal is delivered before a
written acceptance is delivered. Once withdrawn, a proposal is void.

(f) Acceptance and Rejection.

(1) A proposal shall be deemed rejected unless accepted by delivery of a written notice of acceptance within 30
days after service of the proposal. The provisions of rule 1.090(e) do not apply to this subdivision. No oral



communications shall constitute an acceptance, rejection, or counteroffer under the provisions of this rule.

(2) In any case in which the existence of a class is alleged, the time for acceptance of a proposal for settlement is
extended to 30 days after the date the order granting or denying certification is filed.

(g) Sanctions. Any party seeking sanctions pursuant to applicable Florida law, based on the failure of the
proposal's recipient to accept a proposal, shall do so by serving a motion in accordance with rule 1.525.

(h) Costs and Fees.

(1) If a party is entitled to costs and fees pursuant to applicable Florida law, the court may, in its discretion,
determine that a proposal was not made in good faith. In such case, the court may disallow an award of costs and

attorneys' fees.

(2) When determining the reasonableness of the amount of an award of attorneys' fees pursuant to this section, the

court shall consider, along with all other relevant criteria, the following factors:

(A) The then-apparent merit or lack of merit in the claim.

(B) The number and nature of proposals made by the parties.

(C) The closeness of questions of fact and law at issue.

(D) Whether,the party making the proposal had unreasonably refused to furnish information necessary to

evaluate the reasonableness of the proposal.

(E) Whether the suit was in the nature of a test case presenting questions of far-reaching importance affecting

nonparties.

(F) The amount of the additional delay cost and expense that the party making the proposal reasonably would be

expected to incur if the litigation were to be prolonged.

(i) Evidence of Proposal. Evidence of a proposal or acceptance thereof is admissible only in proceedings to enforce

an accepted proposal or to determine the imposition of sanctions.

(j) Effect of Mediation. Mediation shall have no effect on the dates during which parties are permitted to make or

accept a proposal for settlement under the terms of the rule.
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2002 Electronic Update
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So.2d 1110); Oct, 31, 1996, effective Jan. 1, 1997 (682 So.2d 105); Oct. 5, 2000, effective Jan. 1, 2001 (773

So.2d 1098).
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COMMITTEE NOTES



2002 Electronic Update

1996 Amendment. This rule was amended to reconcile, where possible, sections 44.102(6) (formerly
44.102(5)(b)), 45.061, 73.032, and 768.79, Florida Statutes, and the decisions of the Florida Supreme Court in
Knealing v. Puleo, 675 So. 2d 593 (Fla. 1996), TGI Friday's, Inc. v. Dvorak, 663 So. 2d 606 (Fla. 1995), and
Timmons v. Combs, 608 So. 2d 1(Fla. 1992). This rule replaces former rule 1.442, which was repealed by the
Timmons decision, and supersedes those sections of the Florida Statutes and the prior decisions of the court, where
reconciliation is impossible, in order to provide a workable structure for proposing settlements in civil actions. The
provision which requires that a joint proposal state the amount and terms attributable to each party is in order to

conform with Fabre v. Marin, 623 So. 2d 1182 (Fla. 1993).

2000 Amendment. Subdivision (f)(2) was added to establish the time for acceptance of proposals for settlement
in class actions. "Filing" is defined in rule 1.080(e). Subdivision (g) is amended to conform with new rule 1.525.

HISTORICAL NOTES

2002 Electronic Update

Former Rule 1.442 was withdrawn and a new Rule 1.442 was adopted, effective Jan. 1, 1990, in the Florida

Supreme Court per curiam opinion of July 27, 1989. Motions for rehearing were denied on Nov. 7, 1989.

The per curiam opinion of the Florida Supreme Court of July 27, 1989 (550 So.2d 442) which adopted this rule

effective Jan. 1, 1990, provides in part:

"We hold that the confusion created by the enactment of sections 768.79 and 45.061 and their uncertain

relationship to rule 1.442 require this Court to adopt a new rule. We withdraw present rule 1.442, effective at

12:01 a.m., January 1, 1990. The replacement rule set forth in the appendix is adopted by this Court, effective at
12:01 a.m., January 1, 1990. To the extent the procedural aspects of new rule 1.442 are inconsistent with sections

768.79 and 45.061, the rule shall supersede the statutes."
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(March 1988).
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1357 (1991).

New offer of judgment rule in Florida: What does one do now? Bruce J. Berman and Jamie A. Cole; 64 Fla.B.J.

38 (Jan. 1990).

New offer of judgment statute. Judge James C. Hauser, 65 Fla.B.J. 19 (July/Aug. 1991).
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Kian, 71 Fla.B.J. 32 (July/Aug. 1997).

Offers of judgment--

Has the confusion ended? Scott Distasio, 66 Fla.B.J. 60 (Oct. 1992).
The confusion continues. Scott Distasio, 64 Fla.B.J. 20 (Dec. 1990).

Supreme Court of Florida increases the risks of refusing reasonable settlement offers--In re Rules of Civil

Procedure, Rule 1.442 (Offer of Judgment). Note, 17 Fla.St.U.L.Rev. 843 (1990).
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Judgment k74 et seq.
C.J.S. Judgment § 179 etseq.
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Decisions, see 28 U.S.C.A.
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1. In general

When one offeror makes a proposal for settlement to
more than one offeree, each offeree is entitled to
know the amount and terms of such offer that is
attributable to that party in order to evaluate the offer
as it pertains to him or her. Allstate Ins. Co. v.
Materiale, App. 2 Dist., 787 So.2d 173 (2001).

When two offerors make a proposal for settlement to
one offeree, the offeree is entitled to know the
amount and terms of the offer that are attributable to
each offeror in order to evaluate the offer as it
pertains to that party. Allstate Ins. Co. v. Materiale,
App. 2 Dist., 787 So.2d 173 (2001).

Offers of judgment are punitive in nature and are
in derogation of the common law, and must be
strictly construed. RLS Business Ventures, Inc. v.
Second Chance Wholesale, Inc., App. 2 Dist., 784
So.2d 1194 (2001).

Defendant's proposal for settlement under offer of
judgment statute did not impose impermissible
conditions by requiring that plaintiff execute full and
complete release and stipulation for dismissal with
prejudice; such conditions were inconsequential to
offer and were merely formalities that would occur
once offer was accepted. Gulf Coast Transp., Inc. v.

Padron, App. 2 Dist., 782 So.2d 464 (2001), cause
dismissed 791 So.2d 1100.

Social security disability payments plaintiff was
entitled to recover, but which were not due or
payable as of date of judgment she obtained against
defendant, should not have been added to the verdict
to determine "judgment obtained" under statute
allowing defendant to recover attorney fees if
judgment was at least 25 percent less than
defendant's proposal for settlement. Gulf Coast
Transp., Inc. v. Padron, App. 2 Dist., 782 So.2d 464
(2001), cause dismissed 791 So.2d 1100.

Taxable statutory costs were not damages and
should not have been added to verdict to determine
"judgment obtained" under statute allowing
defendant to recover attorney fees if judgment was at
least 25 percent less than defendant's proposal for
settlement. Gulf Coast Transp., Inc. v. Padron, App.
2 Dist., 782 So.2d 464 (2001), cause dismissed 791
So.2d 1100.

Rule requiring that a joint proposal for offer of
judgment shall state the amount and terms
attributable to each party was designed to obviate
future conflicts as to the effect of an offer upon
defendants-offerees. Safelite Glass Corp. v. Samuel,
App. 4 Dist., 771 So.2d 44 (2000), rehearing denied,
review dismissed 786 So.2d 1188.

Statute providing for attorney fees upon rejection of
settlement offer applies only to situation where
verdict in jury action or judgment in nonjury action
awards damages in favor of plaintiff/offeree and
damages awarded are less than 75% of defendant's
offer. Hostetter-Jones v. Morris Newspaper Corp.,
App. 5 Dist., 590 So.2d 533 (1991).

Entry of judgment in favor of plaintiff is
prerequisite to defendant's seeking sanctions against
plaintiff for refusing settlement offer. Westover v.
Allstate Ins. Co., App. 2 Dist., 581 So.2d 988
(1991).

Trial court and District Court of Appeal lacked
authority to declare unconstitutional or nullity this
rule adopted by Supreme Court pertaining to offer of
judgment. Reinhardt v. Bono, App. 5 Dist., 564
So.2d 1233 (1990).

This rule does not apply to case where judgment is
entered against plaintiff offeree and in favor of



defendant offeror. B & H Const. & Supply Co., Inc.

v. District Bd. of Trustees of Tallahassee Community

College, Florida, App. 1 Dist., 542 So.2d 382

(1989), review denied 549 So.2d 1013.

On defendant's motion to vacate and clarify

judgment entered against defendant by clerk of court
following plaintiffs acceptance of defendant's offer

of judgment, trial court properly refused to look at

pleadings for purposes of interpreting offer of

judgment which unambiguously stated that $20,500
was offered to allow plaintiffs to take judgment
against defendant, despite defendant's contention
that condition precedent should have been read into
the offer because attorney who drafted the offer
assumed that both parties contemplated return of car
which defendant sold to plaintiff in exchange for the

$20,500. BMW of North America, Inc. v. Krathen,
App. 4 Dist., 471 So.2d 585 (1985), review denied
484 So.2d 7.

Trial court properly dismissed separate complaint

brought by individual injured in collision involving
leased vehicle against treating physician, where

individual accepted automobile lessor's offer of
judgment without qualification as full settlement of
all claims pending against lessor, and where those
claims included damage allegedly caused by
physician. McCutcheon v. Hertz Corp., App. 4

Dist., 463 So.2d 1226 (1985), petition for review
denied 476 So.2d 674.

Where proper offer of judgment was served and

filed by defendant and accepted by plaintiff, fact that
plaintiff may not have realized that its acceptance of
the offer in that form would preclude recovery of
contractual attorney's fees and prejudgment interest
availed plaintiff nothing, in that plaintiff was
presumed to know legal consequences of its own

pleadings and its acceptance of offer of judgment.
River Road Const. Co. v. Ring Power Corp., App. 1
Dist., 454 So.2d 38 (1984).

1.2. Construction with other laws

Time period prescribed in statute governing offer

for judgment, which sets the time for filing motion
for attorney fees to be "within 30 days after the entry
of judgment" is procedural; therefore, it is subject to
and governed by the Florida Rules of Civil Procedure
and not by the statutory time requirements when the

statute and pertinent rules of procedure are in
conflict. Spencer v. Barrow, App. 2 Dist., 752 So.2d

135 (2000).

Timing of an offer of judgment in an eminent

domain case is procedural in nature, and not
substantive, and thus, 45-day requirement in rule of

civil procedure governing offers of judgment in
civil actions, and not 20-day requirement in statute

governing offers of judgment in eminent domain

cases, controls number days before trial within which
condemnor must make offer. CSR Partnership v.
State, Dept. of Transp., App. 2 Dist., 741 So.2d 623

(1999).

Provision of mediation statute providing that offer
of settlement or demand for judgment may be made
at any time after impasse has been declared by
mediator is procedural statute which impermissibly
infringes on Supreme Court's rule-making authority

and is unconstitutional; therefore, offer of judgment
made after unsuccessful mediation must still comply
with statutory time requirements. Knealing v. Puleo,

675 So.2d 593 (1996).

While procedural aspects of statute governing award
of costs and attorney fees to party whose rejected
offer of settlement was more favorable to rejecting
party than result at trial are preempted by Rules of
Civil Procedure, substantive aspects of statute remain
intact. Gilbert v. K-Mart Corp., App. 1 Dist., 664

So.2d 335 (1995).

Trial court erred in determining that it did not have
authority to consider issue of excusable neglect and
grant extension of time for filing of motion for costs
and attorney fees following unreasonable rejection of

settlement offer; 30-day provision of statute

governing offers is procedural, and is superseded by
Rules of Civil Procedure. Gilbert v. K-Mart Corp.,

App. 1 Dist., 664 So.2d 335 (1995).

To extent offer of judgment statute creates

substantive rights, statute does not violate

constitutional provision giving Supreme Court

exclusive authority to adopt rules for practice and
procedure in state courts; procedural portions of

statute were superseded by rule governing offer of

judgment procedure. TGI Friday's, Inc. v. Dvorak,
663 So.2d 606 (1995), rehearing denied.

Florida Civil Rule 1.442, which governs judgment

offers, is not dispositive of award of fees under

West's F.S.A. § 713.29, which provides for an award

of attorney fees in an action brought to enforce a



mechanics' lien, as rule awards costs to a defendant

incurred after making of offer of judgment, whereas

statute provides for attorney fees through trial and
appeal to either party. C.U. Associates, Inc. v. R.B.
Grove, Inc., 472 So.2d 1177 (1985).

1.3. Construction and application

Violation of rule prohibiting offer of judgment
until 90 days after action was commenced did not
affect rights of parties in third-party spoliation action
against bailee, where offer was made by bailee, and

spoliation action was brought after six years of
litigation in underlying products liability action.
Kuvin v. Keller Ladders, Inc., App. 3 Dist., 797
So.2d 611 (2001).

Statute governing offers of judgment and rule of

civil procedure governing proposals for settlement
must be strictly construed, as they are punitive in
nature in that they impose sanctions upon the losing
party and are in derogation of the common law.
Schussel v. Ladd Hairdressers, Inc., App. 4 Dist.,

736 So.2d 776 (1999).

Portions of pretrial settlement statute relating to

timing of acceptance of offer of judgment are
procedural in nature and, therefore, have force of law
only because those portions have been adopted by
Florida Supreme Court as civil procedure rule.
Hanzelik v. Grottoli and Hudon Inv. of America,

Inc., App. 4 Dist., 687 So.2d 1363 (1997), review

denied 697 So.2d 510.

While offeror's right to attorney fees under offer of

judgment statute is substantive legislative

enactment, timing of both offer and acceptance is
procedural and, therefore, within province of court.
Hanzelik v. Grottoli and Hudon Inv. of America,

Inc., App. 4 Dist., 687 So.2d 1363 (1997), review

denied 697 So.2d 510.

Party may not accept offer of judgment after trial

has commenced even if 30 days have not expired.
Hanzelik v. Grottoli and Hudon Inv. of America,

Inc., App. 4 Dist., 687 So.2d 1363 (1997), review

denied 697 So.2d 510.

In suit involving multiple parties and multiple

claims, only parties bound by offer of judgment

were parties who made offer and parties who

accepted offer, where there was no indication that
liability of remaining parties was derivative of or

subsumed within claims of parties to offer. Security
Professionals, Inc. By and Through Paikin v. Segall,
App. 4 Dist., 685 So.2d 1381 (1997), review denied
700 So.2d 687.

Defendant shareholder's offer of judgment to

corporation, in connection with plaintiff

shareholder's derivative action, did not encompass
defendant shareholder's derivative action

counterclaim against plaintiff shareholder. Security
Professionals, Inc. By and Through Paikin v. Segall,
App. 4 Dist., 685 So.2d 1381 (1997), review denied
700 So.2d 687.

Defendant's offer of judgment on "all pending

claims" encompassed defendant's counterclaim

against plaintiffs as well as plaintiffs' claims against
defendant. Security Professionals, Inc. By and

Through Paikin v. Segall, App. 4 Dist., 685 So.2d
1381 (1997), review denied 700 So.2d 687.

There was no period during which there was no
applicable procedure governing offers of judgment,
so as to support quashal of condemnor's offer of

judgment, which was greater than judgment, as
Supreme Court decision repealing rule formerly

governing procedural aspects of offers of judgment
adopted procedural rules already in place in statute,
thus supplying applicable procedural rules. State,

Dept. of Transp. v. Daystar, Inc., App. 4 Dist., 674
So.2d 754 (1996), rehearing denied.

Circuit court's award of costs and fees to defendant
in personal injury action based on plaintiffs failure

to accept offer of judgment and ultimate dismissal
of suit had to be set aside, where order of dismissal
was vacated. Carlow v. Blenman, App. 2 Dist., 652

So.2d 479 (1995).

Any motion for costs and fees based on rejection of

offer of judgment in personal injury action had to be
determined in accordance with statute in effect on
date incident on which action was based allegedly
occurred and case law interpreting that statute.
Carlow v. Blenman, App. 2 Dist., 652 So.2d 479

(1995).

Pretrial offer of settlement in amount of $10,000
inclusive of attorneys fees was unreasonable and
insufficient in consumers' deceptive and unfair trade

practices action in which plaintiffs eventually

recovered nearly $10,000, and thus did not preclude
award of attorneys fees to prevailing parties, where



at point in time when offer was made plaintiffs
counsel had already expended 80 hours of time on
case, or approximately $20,000 worth of attorneys
fees; offer was thus not bona fide good-faith offer.
Stewart Select Cars, Inc. v. Moore, App. 4 Dist., 619
So.2d 1037 (1993), review denied 632 So.2d 1027.

Court should have considered whether plaintiff was
entitled to sanctions against insurer that refused
offer of judgment for $6,500 plus taxable costs
"accrued as of date of acceptance," despite
contention that inclusion of unspecified costs made
offer indefinite, so that it did not state "total amount"
as required under rule permitting sanctions, where
plaintiff obtained judgment for $10,000; since
specification of costs would not be considered as part
of "damages awarded," reference to accrued costs
could be considered surplusage. Stewart v.
Progressive American Ins. Co., App. 1 Dist., 595
So.2d 272 (1992).

Plaintiff was not entitled to sanctions against insurer
based on insurer's rejection of plaintiffs offer of
judgment for $10,000, even though jury verdict was
more than 125% of offer, where judgment,
reflecting policy limit, was $10,000, and thus not
more than 125% of offer. Stewart v. Progressive
American Ins. Co., App. 1 Dist., 595 So.2d 272
(1992).

1.4. Conflict of law

The Supreme Court of Florida would not apply the
Florida offer of judgment statute to a case where the
substantive law of another state governs the
underlying claim; court would hold that statute is
substantive law for choice- of-law purposes.
McMahan v. Toto, C.A.11 (Fla.)2001, 256 F.3d
1120, rehearing and rehearing en banc denied 275
F.3d 1085.

1.5. Judgment for offeror

This rule did not apply where judgment was entered
against plaintiff and in favor of defendant offeror.
Kline v. Publix Supermarkets, Inc., App. 2 Dist., 568
So.2d 929 (1990).

1.6. Judgment upon settlement

Offer of judgment statute and rule governing
proposals for settlement did not require entry of final
judgment against offeror upon offeree's acceptance of

proposal of settlement, and unless terms of
settlement proposal specifically provided for entry of
judgment against offeror, trial court lacked authority
to enter a final judgment where offeror was willing
to proceed with payment and conclusion of
settlement. Abbott & Purdy Group Inc. v. Bell, App.
4 Dist., 738 So.2d 1024 (1999).

2. Purpose

This rule requiring party obtaining a final judgment
that is not more favorable than the settlement offer to
pay costs incurred after offer is made and rejected is
designed to induce or influence a party to settle
litigation and obviate necessity of a trial. Hernandez
v. Travelers Ins. Co., App., 331 So.2d 329 (1976);
Tucker v. Shelby Mut. Ins. Co. of Shelby, Ohio,
App., 343 So.2d 1357 (1977); Santiesteban v.
McGrath, App., 320 So.2d 476 (1975).

Purpose of this rule governing an offer of judgment
is to encourage defendants to acquiesce in claims
discovered during litigation to be meritorious and to
shift to claimant financial burden of carrying on
litigation beyond point where an appropriate offer of
judgment on merits is made. Wisconsin Life Ins.
Co. v. Sills, App. I Dist., 368 So.2d 920 (1979),
dismissed 373 So.2d 461.

2.1. Timeliness of offer

Defendants' settlement offer, which was made less
than the required 45 days before date set for trial,
was untimely, and thus defendants were not entitled
to attorney fees based on rejected settlement offer,
even though trial was ultimately held more than 45
days after settlement was offered, and even though
defendants claimed to know that trial could not be
held within 45 days of offer, where it was not clear
that both parties knew case would not be heard as
set. Largen v. Gonzalez, App. 5 Dist., 797 So.2d
635 (2001).

Medical provider's Offer of Judgment filed after
start of original trial docket period, but only after
provider and insurance company knew that their
case would not be heard during trial period, was not
directed to current trial period, but, rather, was
intended for the next, as yet, unscheduled trial
period, and thus offer was timely and enforceable,
and trial court could award attorney fees and costs to
provider, as prevailing party, under offer of
judgment statute; provider mailed Offer of



Judgment one day before trial period ended, and in
all likelihood, insurance company would not have
received said offer during scheduled trial period.
Progressive Cas. Ins. Co. v. Radiology and Imaging
Center of South Florida, Inc., App. 3 Dist., 761
So.2d 399 (2000), rehearing denied.

Under rule of civil procedure governing proposals
for settlement, any Offer of Judgment made so close
to a trial period so as to render it untimely is, in
effect, a nullity which cannot be subsequently
resurrected by a continuance of the trial period that
was in effect at the time the Offer of Judgment was
made. Progressive Cas. Ins. Co. v. Radiology and
Imaging Center of South Florida, Inc., App. 3 Dist.,
761 So.2d 399 (2000), rehearing denied.

If an Offer of Judgment, which is served less than
45 days before the date set for trial, is made at a
point in time in which it appears, from the facts of
the individual case, that the Offer of Judgment is
not directed to the current trial period, but, rather, is
intended for the next, as yet, unscheduled trial
period, then in that situation, and in that situation
only, the Offer of Judgment is not a nullity and is
considered timely; in order to rely upon this
exception, there must be some evidence in the record
that both parties know that the case will not be tried
during the current trial period and that the Offer of
Judgment is made in anticipation of the next, as yet,
unscheduled trial period. Progressive Cas. Ins. Co.
v. Radiology and Imaging Center of South Florida,
Inc., App. 3 Dist., 761 So.2d 399 (2000), rehearing
denied.

Notice of settlement proposal filed after start of
original trial docket period was timely and
enforceable, and thus supported award of costs and
attorney fees under offer of judgment statute, where
notice was served at time when parties had been
excused from trial by court order so that case was no
longer set for trial, and notice was served more than
45 days prior to next unscheduled trial docket.
Liguori v. Daly, App. 4 Dist., 756 So.2d 268 (2000),
rehearing denied, review denied 786 So.2d 1186.

Defendant's offer of judgment was untimely and
thus unenforceable because it was made less than 45
days before the first day of the docket on which the
case was set for trial, even though case actually went
to trial almost six months after it was first set for
trial, after defendant was granted a continuance over
plaintiffs objection. Schussel v. Ladd Hairdressers,

Inc., App. 4 Dist., 736 So.2d 776 (1999).

2.2. Service

Recipient of offer for judgment served by mail is
entitled to five additional days to accept offer
provided additional days would not result in
acceptance being served after commencement of
trial. City of Largo v. Barker, App. 2 Dist., 538
So.2d 556 (1989).

Amended offer of judgment does not relate back to
date of service of original offer of judgment and
will be considered as successive offer which must be
served more than ten days prior to trial to be
considered timely. Cheek v. McGowan Elec. Supply
Co., 511 So.2d 977 (1987).

Agreement of parties by pretrial order that discovery
cutoff date shall be tenth day before trial did not
validate offer of judgment hand served on tenth day
before trial. Cheek v. McGowan Elec. Supply Co.,
511So.2d 977 (1987).

To determine last day which service of offer of
judgment may be timely made it is necessary to
count backwards from day of trial which is event
from which designated period of time begins to run.
Cheek v. McGowan Elec. Supply Co., 511 So.2d 977
(1987).

RCP Rule 1.090(a) providing that if last day of
period for timely service was Saturday, Sunday or
legal holiday period shall run until end of next day
which is neither Saturday, Sunday or legal holiday
does not apply to express time requirements for
service of offer of judgment. Cheek v. McGowan
Elec. Supply Co., 511 So.2d 977 (1987).

When eleventh day before trial fell on Sunday, hand
delivery of offer of judgment on following Monday
was not timely. Cheek v. McGowan Elec. Supply
Co., 511 So.2d 977 (1987).

2.4. Commencement of trial

Selection and swearing in of jurors was the
"commencement of the trial," within meaning of this
rule. Loy v. Leone, App. 5 Dist., 546 So.2d 1187
(1989).

Offer of judgment made more than ten days before
trial was originally set was timely when originally
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made; however, when offerors participated in

commencement of trial on day, which was earlier
than original trial date and which was prior to
running of the "more than ten day" period specified
by this rule, without any reservation of their rights
under this rule, offerors in effect waived rights under

this rule. Loy v. Leone, App. 5 Dist., 546 So.2d

1187 (1989).

2.5. Acceptance

Defendant's offer of judgment could not be

accepted by plaintiff following trial, which resulted
in verdict for defendants. Braham v. Carncross,

App. 2 Dist., 514 So.2d 71 (1987).

Offeree of an offer of judgment delivered by mail is

not entitled to five additional days to respond if those

additional days would result in response being served
after commencement of trial. Braham v. Carncross,

App. 2 Dist., 514 So.2d 71 (1987).

Under no circumstances did this rule permit party to

accept offer of judgment once trial had begun;

therefore, plaintiff who received offer prior to trial
but who waited until trial was essentially complete to
attempt to accept offer, was prohibited from

accepting offer. Kennard v. Forcht, App. 4 Dist.,

495 So.2d 924 (1986).

2.6. Approval by court

Trial judge abused his discretion when he failed to

disapprove offer of judgment and acceptance when

confronted by clear and certain expression of parties'
lack of understanding as to what was intended by the

offer; offeree had filed notice of acceptance which
purported to limit acceptance to count which alleged
violation of statute that would have allowed recovery
of attorney fees by successful claimant, and offeror

then objected on grounds that no additional

entitlement to attorney fees was contemplated by the
parties. Commercial Carrier Corp. v. Guevara, App.
3 Dist., 541 So.2d 774 (1989).

2.7. Sufficiency of offer

Under Florida law, offer of judgment or settlement
creating potential liability for attorney fees and costs,
if rejected, ought to be more than carefully crafted,
cleverly calculated, and disingenuous attempt to shift
economic burden of litigation; offer ought to fairly
account for risks of litigation, costs and fees at stake,

and other components of uncertainty that
sophisticated persons say when deciding whether to
settle. Stouffer Hotel Co. v. Teachers Ins.,

M.D.Fla.1995, 944 F.Supp. 874, affirmed 101 F.3d

707.

Mother preserved issue of whether proposal for
settlement of personal injury action was inadequate
to support the fee and cost awards, although mother
did not raise objection at the initial hearing on fees
and costs; at second hearing mother filed numerous
written objections to the award of attorney's fees and
costs, including the objection that the proposal for
settlement was inadequate because it failed to state to
whom the offer was made, and trial court considered
these objections before entering the final judgment
awarding costs and fees. Dudley v. McCormick,

App. I Dist., 799 So.2d 436 (2001).

Automobile driver's settlement proposal to mother,
who brought personal injury action individually and
on behalf of minor son, did not meet applicable
procedural requirements to allow award of attorneys
fees to driver, who was granted a directed verdict;
rule required proposal to "state the amount and terms
attributable to each party," but proposal did not
differentiate between amount for mother and amount
for son. Dudley v. McCormick, App. 1 Dist., 799

So.2d 436 (2001).

Condition of settlement offer that plaintiff

relinquish all rights to sue about anything at any
point in the future was incapable of being stated with
particularity required under statute that requires that

offers of judgment state with particularity the

amount offered to settle a claim for punitive
damages; defendant's offer did not give the plaintiff
a determinable value with which to weigh his
chances at trial. Zalis v. M.E.J. Rich Corp., App. 4

Dist., 797 So.2d 1289 (2001).

Offer of judgment failed to specify which of the
pending claims were covered and failed to state with
particularity any nonmonetary terms, as required by

governing rule. RLS Business Ventures, Inc. v.

Second Chance Wholesale, Inc., App. 2 Dist., 784

So.2d 1194 (2001).

Offer of judgment made by injured plaintiff and his

wife in personal injury suit against corporation and

its employee was not defective on ground that it
failed to state amount and terms attributable to each
party, although it was made jointly by both plaintiffs



to both defendants, as defendants did not have
potentially different degrees of fault and competing
interests, in that corporation was vicariously liable
for employee's negligence, and if defendants
accepted the offer they were entitled to be released by
both plaintiffs. Safelite Glass Corp. v. Samuel, App.
4 Dist., 771 So.2d 44 (2000), rehearing denied,
review dismissed 786 So.2d 1188.

In personal injury action in which pedestrian sued
person loading juke box, his parents, and their
company for injuries pedestrian sustained when juke
box fell out of pickup truck while being loaded,
pedestrian's failure to allocate amount for which he
was willing to settle with respect to each of the co-
defendant's in his offer of judgment did not impair
his ability to recover fees under offer of judgment
rule; complaint alleged only negligent act of person
loading juke box, other defendants were included in
complaint only under theories of vicarious liability,
and each of the individual defendants was liable for
entire amount of damages under joint and several
liability. Strahan v. Gauldin, App. 5 Dist., 756 So.2d
158 (2000), rehearing denied, review granted 786
So.2d 1189, review dismissed as improvidently
granted 800 So.2d 225.

In action brought by guardians of car passenger
injured in accident against car driver's estate, truck
driver, and truck driver's employer, guardians' offer
of judgment did not comply with rule requiring a
joint proposal to state the amount and terms
attributable to each party, and thus guardians were
not entitled to attorney fees and costs; offer was
directed to employer, truck driver, and personal
representative of car driver's estate, yet no separate
amount attributable to car driver or any other
defendant was made. McFarland & Son, Inc. v.
Basel, App. 5 Dist., 727 So.2d 266 (1999), rehearing
denied, review denied 743 So.2d 508.

This rule did not apply to limit recovery of attorney
fees by board of trustees of community college from
contractor; alleged offer of judgment by contractor
was not made by a party defending against a claim,
offer was made prior to contractor's demand for
arbitration, and board's lawsuit and thus was not an
offer of judgment, and offer did not specify definite
amount nor did it specify that contractor was
allowing board to take judgment against it. B & H
Const. & Supply Co., Inc. v. District Bd. of Trustees
of Tallahassee Community College, Florida, App. 1
Dist., 542 So.2d 382 (1989), review denied 549

So.2d 1013.

2.8. Confession of judgment

Even if insurer's payment of named plaintiffs
individual claim, in class action challenging
insurer's failure to pay medical bills pursuant to
personal injury protection (PIP) coverage without
obtaining reports based on independent medical
examination (IME), could be deemed confession of
judgment in favor of the entire class, that confession
of judgment had to be limited to its terms, namely,
the amount of insurer's liability to named plaintiff.
Allstate Ins. Co. v. Chaple, App. 3 Dist., 774 So.2d
742 (2000), review dismissed 786 So.2d 1183,
review denied 790 So.2d 1102.

3. Admissions

Conclusion of main action in favor of plaintiff
against defendant less or pursuant to offer of
judgment made by defendant and accepted by
plaintiff did not amount to an admission and
adjudication of defendant's liability for active
negligence so as to bar its third-party indemnity
claim against its lessee. Barnett Bank of Miami v.
Mutual of Omaha Ins. Co., App. 3 Dist., 354 So.2d
114 (1978).

Where nonlitigated offer of compromise is accepted
and judgment entered thereon pursuant to this rule,
it does not operate as estoppel by judgment or
admission of the facts contained in complaint in suit
not between the parties to the judgment. Barnett
Bank of Miami v. Mutual of Omaha Ins. Co., App. 3
Dist., 354 So.2d 114 (1978).

4. Costs--In general

Property owner was not entitled to attorney's fees
and costs based on offer of settlement in slip and fall
case, where owner made two offers of settlement,
trial court found first offer was made in bad faith,
and owner's motion to tax fees and costs did not
request fees and costs pursuant to second offer.
Jaffrey v. Baggy Bunny, Inc., App. 4 Dist., 733
So.2d 1140 (1999).

Fees and costs will not be awarded where the offer
of settlement fails to include the elements prescribed
by law. Jaffrey v. Baggy Bunny, Inc., App. 4 Dist.,
733. So.2d 1140 (1999).



Section 57.041 neither infringes upon nor affects
Rules of Civ. Proc., Rule 1.442. Reinhardt v. Bono,
App. 5 Dist., 564 So.2d 1233 (1990).

Fact that defendant's insurer, rather than defendant,
incurred costs and fees in defending action did not
preclude defendant from award of costs under §
768.79 and Rules of Civ. Proc., Rule 1.442. Royster
v. Van Der Meulen, App. 1 Dist., 564 So.2d 1204
(1990).

Party is not precluded from recovering costs under
rule of civil procedure pertaining to offer of
judgment, or after judgment in its favor, when
someone other than named party pays or advances\
those costs. Aspen v. Bayless, 564 So.2d 1081
(1990).

Costs could properly be taxed against landowner
who was not party at time adjoining landowner
submitted offer of judgment in trespass action,
where landowner was indispensable party, and her
omission as original party was clerical error. Horn
v. Corkland Corp., App. 2 Dist., 518 So.2d 418
(1988).

"Costs" within this rule providing for offer of
judgment are statutory allowances recoverable by
successful party as incident to main adjudication,
and need not be specifically pled or claimed, and
statutory allowance should be made regardless of
whether offer itself expressly refers to costs and
states that such costs are in addition to amount stated
in offer of judgment, and thus trial court correctly
allowed costs in addition to stated amount of offer.
River Road Const. Co. v. Ring Power Corp., App. 1
Dist., 454 So.2d 38 (1984).

Where insured recovered judgment against his
insurer on policy, insured was entitled to attorney
fees under F.S.A. § 627.428, and such was not
changed by fact that insured accepted insurer's offer
for judgment, made immediately prior to trial, since
if insurer wanted to make offer of settlement which
included attorney fees, it should have done so.
Parliament Ins. Co. v. That Girl in Miami, Inc.,
App. 3 Dist., 377 So.2d 1011 (1979).

Efficacy of life insurer's offer of judgment, which
was effective to arrest costs, was not lessened by
failure of jury to include in stated dollar sum an
estimate for attorneys' fees incurred to that point or
by failure of insurer to submit explicitly to a

judgment for attorneys' fees as well as for costs.
Wisconsin Life Ins. Co. v. Sills, App. 1 Dist., 368
So.2d 920 (1979), dismissed 373 So.2d 461.

Although daughter seeking recovery for bodily pain,
suffering and disfigurement caused by automobile
accident and father seeking recovery for medical
expenses and denial of daughter's services had
separate causes of action, defendant which had made
offer of judgment was entitled to benefit of this rule
requiring plaintiffs to pay costs even though offer did
not direct the specific amount to be paid each party.
Tucker v. Shelby Mut. Ins. Co. of Shelby, Ohio,
App. 1 Dist., 343 So.2d 1357 (1977).

4.5. ---- Good faith, costs

Offer-of-judgment rule, which entitles defendant to
award of costs and attorney fees if defendant's offer
of judgment is not accepted and judgment ultimately
obtained is of no liability or is at least 25% less than
offer, places the burden on the offeree to prove the
absence of good faith. Donohoe v. Starmed Staffing,
Inc., App. 2 Dist., 743 So.2d 623 (1999).

Under offer-of-judgment rule, which entitles
defendant to award of costs and attorney fees if
defendant's offer of judgment is not accepted and
judgment ultimately obtained is of no liability or is at
least 25% less than offer, obligation of good faith
insists that the offeror have some reasonable
foundation on which to base an offer. Donohoe v.
Starmed Staffing, Inc., App. 2 Dist., 743 So.2d 623
(1999).

For purposes of offer-of-judgment rule, which
entitles defendant to award of costs and attorney fees
if defendant's offer of judgment is not accepted and
judgment ultimately obtained is of no liability or is at
least 25% less than offer, defendants acted in good
faith in making offer of judgment; defense counsel
had deposed plaintiffs witnesses and had discerned
no basis for lawsuit. Donohoe v. Starmed Staffing,
Inc., App. 2 Dist., 743 So.2d 623 (1999).

Under offer-of-judgment rule, which entitles
defendant to award of costs and attorney fees if
defendant's offer of judgment is not accepted and
judgment ultimately obtained is of no liability or is at
least 25% less than offer, obligation of good faith
merely requires that the offeror have a reasonable
foundation on which to base the offer; it does not
demand that the offeror possess, at the time he



makes the offer, the kind or quantum of evidence
needed to support a judgment. Donohoe v. Starmed
Staffing, Inc., App. 2 Dist., 743 So.2d 623 (1999).

5. ---- More favorable judgment, costs

Trial court has no discretion to refuse to award all
reasonable and necessary costs to litigant whose offer
to settle case exceeds amount ultimately awarded his
opponent. Winn Dixie Stores, Inc. v. Cochran, App.
5 Dist., 540 So.2d 914 (1989).

Landowners were required to pay taxable costs
incurred by adjoining landowner after adjoining
landowner submitted offer of judgment in trespass
action, where judgment finally obtained by
landowners was less than offer made by adjoining
landowner. Horn v. Corkland Corp., App. 2 Dist.,
518 So.2d 418 (1988).

All costs incurred after attorney's settlement offer in
malpractice action were to be borne by client where
judgment after setoff was not more favorable than
offer. Kay v. Bricker, App. 3 Dist., 485 So.2d 486
(1986).

Trial court could not consider separate offers of
judgment collectively in determining that parents'
recovery in personal injury action was not more
favorable than offers of judgment so as to preclude
parents from recovering costs where offers were not
made simultaneously, neither offer indicated that it
was to be joined with the other and each offer
expired upon rejection. Thornburg v. Pursell, App. 2
Dist., 476 So.2d 323 (1985).

Whether a nonprevailing party in a mechanic's lien
case has served an offer of judgment, pursuant to
this rule, more favorable to the prevailing party than
the judgment actually obtained is relevant in
determining prevailing party's entitlement to

attorney fees and costs. C.U. Associates, Inc. v. R.B.
Grove, Inc., App. 3 Dist., 455 So.2d 1109 (1984),
quashed 472 So.2d 1177.

Where judgment finally obtained by plaintiff was
less favorable than offer for judgment which had

been made by defendants' insurer, plaintiff was
obligated to pay costs incurred after making of the
offer, even though unreduced jury verdict exceeded
the offer of judgment. United Services Auto. Ass'n
v. Noell, App. 3 Dist., 372 So.2d 504 (1979).

When an offer of judgment is made, a party stops
the running of further costs and attorney's fees under
this rule requiring the party obtaining a final
judgment that is not more favorable than settlement
offered to pay costs incurred after offer is made and
rejected. Hernandez v. Travelers Ins. Co., App. 3
Dist., 331 So.2d 329 (1976).

Postjudgment order assessing costs against insured

in suit on automobile policy was subject to being

reversed where offer of judgment made by insurer

was less than amount recovered by insured.
Hernandez v. Travelers Ins. Co., App. 3 Dist., 331
So.2d 329 (1976).

Express language of this rule pertaining to offers of

judgment which states in pertinent part, "* * * if the
judgment finally obtained by the adverse party is not
more favorable than the offer, he must pay the costs
incurred after the making of the offer," leaves no
doubt that reasonable costs must be awarded to
defendant where proper offer of judgment was
made, plaintiff did not accept offer, and judgment
finally obtained by plaintiff was not more favorable
than offer. Santiesteban v. McGrath, App. 3 Dist.,
320 So.2d 476 (1975).

Where defendant made unconditional total offer of

judgment, and judgment finally obtained by
plaintiff, who refused defendant's offer, was not
more favorable than offer, plaintiff was not entitled
to costs incurred after refusing offer. Insurance Co.
of North America v. Twitty, App. 4 Dist., 319 So.2d
141 (1975), certiorari denied 330 So.2d 22.

Where judgment finally obtained by plaintiff was

not more favorable than defendant's offer of

judgment, which offer was refused by plaintiff, trial

court could have allowed cost of defendant's
depositions if they served useful purpose, as well as
attorney fees for covering depositions in North
Carolina, and cost of court reporter's expenses for
attendance at trial. Insurance Co. of North America
v. Twitty, App. 4 Dist., 319 So.2d 141 (1975),
certiorari denied 330 So.2d 22.

5.5. ---- Finally obtained judgment, costs

For purpose of West's F.S.A. R.C.P. Rule 1.442,
which provides that if judgment finally obtained by
adverse party is not more favorable than offer of
judgment, adverse party must pay costs incurred
after making of the offer, "judgment finally



obtained" means judgment which has disposed of the
case and become final after all rights to appellate
review have been exhausted. Cheek v. McGowan
Elec. Supply Co., App. 1 Dist., 483 So.2d 1373
(1985), approved and remanded 511 So.2d 977.

For purpose of West's F.S.A. R.C.P. Rule 1.442,
which provides that if judgment finally obtained by
adverse party is not more favorable than offer of

judgment, adverse party must pay costs incurred
after making of the offer, "judgment finally
obtained" included judgment rendered on remand
after reversal for new trial, even though offeror did
not renew previous offer or serve new offer of
judgment after remand; furthermore, the initial
offer of judgment would remain viable through
appeal and review of second trial. Cheek v.
McGowan Elec. Supply Co., App. 1 Dist., 483 So.2d
1373 (1985), approved and remanded 511 So.2d
977.

6. ---- Necessity of offer of judgment, costs

Department store's joint offer of judgment, which
failed to specify amount attributable to injured store
customer and her spouse, was served prior to
amendment to rule requiring that amount
attributable to each person be specified, and thus,
offer of judgment was not rendered ineffective to
trigger sanctions of statute merely because it was
joint offer. Herzog v. K-Mart Corp., App. 4 Dist.,
760 So.2d 1006 (2000).

Service of invalid offer of judgment within ten days
before trial did not supersede, alter, or otherwise
terminate potential consequences of first offer served
15 days before trial. Cheek v. McGowan Elec.
Supply Co., App. 1 Dist., 483 So.2d 1373 (1985),
approved and remanded 511 So.2d 977.

Where record reflected that defendant's negligence
and plaintiffs property damage were not issues of
serious dispute, and defendant's primary defense was
that the plaintiff had not suffered a permanent injury
within reasonable medical probability so as to entitle
plaintiff to recover for personal injuries, then, given
jury's finding that automobile accident was caused
solely by defendant's negligence, but awarding
plaintiff no damages for claimed injuries to his
person and property, defendant could have preserved
his claim for costs had he made an offer of

judgment in undisputed amount of property damage,
and thus not having done so and not being a party

recovering judgment, defendant's motion to tax costs
was correctly denied. Upson v. Hazelrig, App. 3
Dist., 444 So.2d 1127 (1984).

6.5. ---- Defendant's entitlement, costs

Defendants were entitled to award of costs incurred

subsequent to making offer of judgment, where
offer was not accepted and plaintiffs recovered
judgment which was lower than offer, even though

costs of defense were allegedly incurred by

defendants' insurer, rather than by defendants.
Kanaar v. Goodwin, App. 3 Dist., 567 So.2d 1006
(1990).

7. ---- Terms of settlement, costs

Conditions contained in offer of judgment rendered

it invalid and precluded award of attorney fees
pursuant thereto, as offer was made before applicable
rule was amended to permit inclusion of conditions.

J.J.'s Mae, Inc. v. Milliken & Co., App. 4 Dist., 763
So.2d 1106 (1999).

Where judgment customer obtained was same as,
and therefore not "less favorable" than, moving
company's pretrial settlement offer, customer was
improperly denied costs, pursuant to clause of
settlement offer providing for customer to pay costs
incurred by moving company after making of offer if
customer did not accept offer and judgment was
obtained less favorable, to which he was entitled
under F.S.A. § 57.041 as verdict winner and
therefore prevailing party in litigation. Frank v.
Engel Van Lines, Inc., App. 3 Dist., 429 So.2d 333

(1983).

8. ---- Accrued costs

Appellants were entitled to reimbursement of costs
they had been required to pay in connection with
first proceeding, which was dismissed because they
failed to substitute personal representative following
death of original defendant, as costs of the initial
lawsuit constituted "accrued costs" within meaning
of this rule stating that at any time more than ten
days before the trial begins a party defending against
a claim may serve an offer on the adverse party to
allow judgment to be taken against him for the
money or property or to the effect specified in his
offer with costs then accrued. Collins v. Holland,
App. 3 Dist., 409 So.2d 1097 (1982).



9. ---- Arrest of costs

Offer of judgment made by life insurer two weeks
after litigation began and death benefit was paid was
effective to arrest costs and to preclude insurer's
liability for attorneys' fees from accruing beyond that
date. Wisconsin Life Ins. Co. v. Sills, App. I Dist.,
368 So.2d 920 (1979), dismissed 373 So.2d 461.

10. Attorney fees--In general

Not every beneficiary of judgment as matter of law
in federal court is entitled to award of attorney fees
in diversity case covered by Florida law. Stouffer
Hotel Co. v. Teachers Ins., M.D.Fla.1995, 944
F.Supp. 874, affirmed 101 F.3d 707.

Proposal of judgment, which plaintiff served upon
defendant three days prior to expiration of 90-day
period following service of complaint, was premature
and did not entitle plaintiff to award of attorney fees
after plaintiff prevailed at trial. Grip Development,
Inc. v. Coldwell Banker Residential Real Estate,
Inc., App. 4 Dist., 788 So.2d 262 (2000), review
denied 790 So.2d 1102.

Prejudice or lack thereof is not a topic for judicial
inquiry in determining whether prevailing party who
had served untimely proposal of judgment is entitled
to award of attorney fees. Grip Development, Inc. v.
Coldwell Banker Residential Real Estate, Inc., App.
4 Dist., 788 So.2d 262 (2000), review denied 790
So.2d 1102.

Motorist and husband, who made proposal for
settlement to uninsured motorist (UM) insurer prior
to trial on motorist's personal injury and husband's
loss of consortium claims, were not entitled to

attorney fees pursuant to offer of judgment statute,
where proposal did not state amounts and terms
attributable to each party. Allstate Ins. Co. v.
Materiale, App. 2 Dist., 787 So.2d 173 (2001).

Offer of judgment, filed by doctor in his separate
contribution suit against hospital after doctor settled
with medical malpractice plaintiff, was timely filed
and in proper form, and thus doctor was entitled to
attorney's fees. Subramanian v. Health Foundation
Support Services of South Florida, Inc., App. 3 Dist.,
732 So.2d 442 (1999).

Defendant/counter-plaintiff was entitled to

attorney's fees for both its defense claim and for

prevailing on counterclaim where it made offer of
judgment before trial for net judgment of specified
amount on counterclaim inclusive of costs and
attorney's fees for dismissal of all claims and
counterclaims; defendant/counter-plaintiff recovered
in bench trial judgment an award that, when
combined with interest and costs, was 25% more
than demand. Medical Billing Solutions, Inc. v.
Diabetic Medserv, Inc., App. 4 Dist., 727 So.2d 1066

(1999).

Drastic reduction of plaintiffs attorney fee award
from $6,502.50 to $750 constituted abuse of
discretion, though plaintiff rejected informal

settlement offer, for amount similar to final
judgment, because defendant conditioned settlement
on release of plaintiffs lien, where plaintiff had
contractual right to attorney fees and was successful
on its entire claim. American Sign Co. v. Falconer,
App. 2 Dist., 696 So.2d 473 (1997).

Party's refusal of offer of settlement has no effect
upon potential award of fees unless offer is within
fee award rule. American Sign Co. v. Falconer,
App. 2 Dist., 696 So.2d 473 (1997).

Federal statute allowing prevailing defendant in §
1983 action to recover attorney fees only in limited
context where suit was vexatious, frivolous, or
brought to harass or embarrass defendant preempts,
in context of § 1983 actions, much broader state law
generally allowing any defendant whose offer of

judgment is rejected by plaintiff, and who obtains
judgment of no liability, to recover reasonable costs
and attorney fees from plaintiff. Moran v. City of

Lakeland, App. 2 Dist., 694 So.2d 886 (1997),
rehearing denied.

Coinsured was not entitled to collect attorney fees
and costs in successful suit to recover on life policy,
where coinsured's offer of judgment was for a
specific amount plus attorney fees and costs which
were to be determined at later date by trial court;
governing statute requires offer of judgment state
the total amount of the offer including specific
amount for attorney fees and costs. State Farm Life
Ins. Co. v. Bass, App. 3 Dist., 605 So.2d 908 (1992).

Evidence, presented by offeror in support of increase
in attorney fees imposed as sanction for rejection of
offer, that the offeror's cause of action was one not
likely to attract an attorney on a contingency fee
basis because of the difficulty of proof demonstrated



that rejection of the offer was not unreasonable so as
to permit award of attorney fees as a sanction. State
Farm Mut. Auto., Ins. Co. v. Lathrop, App. 2 Dist.,
586 So.2d 1125 (1991).

Defendant was not entitled to award of attorney fees
and costs as sanction for plaintiffs refusal of
settlement offer, where plaintiffs claim was

dismissed with prejudice. Sharp Community
Ambulance Service, Inc. v. Sharp, App. I Dist., 582
So.2d 778 (1991).

Attorney fee award as sanction was not warranted
under offer of judgment rule, where there was no

evidence supporting any of the ten relevant factors

court was permitted to consider in determining
reasonableness of insurer's conduct in rejecting prior
settlement offer. Government Employees Ins. Co. v.

Robinson, App. 3 Dist., 581 So.2d 230 (1991),
review denied 595 So.2d 557.

Offer of judgment, which required plaintiff to
execute full and complete release and satisfaction, a
hold harmless affidavit, and stipulation for dismissal
with prejudice, was invalid on basis that it contained
conditions not permitted by either § 768.79 or Rules
of Court, Rule 1.442, and thus defendant was not
entitled 'to award of costs and attorneys' fees when
jury verdict was in amount that was at least 25% less

than amount stated in offer of judgment. Martin v.

Brousseau, App. 4 Dist., 564 So.2d 240 (1990).

Where rejected offer of judgment was silent on

issue of attorney fees, for purposes of this rule it was
immaterial whether final judgment did or did not
provide for attorney fees; rather, attorney fees were
to be determined by the court independently of the
merits. Seminole Colony, Inc. v. Stanko, App. 4
Dist., 501 So.2d 195 (1987).

Language in offer of judgment by police officer
who was defendant in civil rights action alleging

false arrest and imprisonment providing for
judgment in specified amount together with taxable
costs and reasonable attorney fee accrued to date of
offer was controlling, and trial court did not have
discretion to deny award of attorney fees on ground

that plaintiff arrestee's acceptance of minimal

settlement offer did not provide him with benefit so
as to allow him to be deemed a "prevailing party"
entitled to award of attorney fees pursuant to 42
U.S.C.A. § 1988. McIntyre v. Lindsey, App. 1 Dist.,
488 So.2d 888 (1986).

Right of award of attorney's fees pursuant to

provision in contract was encompassed in offer of

judgment made pursuant to West's F.S.A. RCP Rule

1.442 which failed to mention attorney fees

specifically or reserve right to seek them later.
George v. Northcraft, App. 5 Dist., 476 So.2d 758

(1985).

Plaintiff seeking foreclosure of mechanic's lien was
not entitled to award of attorney fees after accepting

offer of judgment which contained no reference to

attorney fees, where plaintiff alternatively sought
money damages for breach of contract and neither
the offer nor acceptance recognized validity of lien
theory and judgment subsequently entered was a

standard money judgment. Encompass Inc. v.

Alford, App. 1 Dist., 444 So.2d 1085 (1984),
petition for review denied 453 So.2d 43.

Unless offer of judgment and acceptance thereof

affirmatively indicate that amount specified in the
offer is to include attorney fees, plaintiff, by
accepting the offer, is not precluded from seeking
attorney fees to which he may be entitled by statute.
Encompass Inc. v. Alford, App. 1 Dist., 444 So.2d
1085 (1984), petition for review denied 453 So.2d

43.

Contractor, regardless of whether he would recover
an award for his services, was entitled to reasonable
attorney fees and costs for period terminating with

defendant's offer of judgment as to award for

materials. Banks v. Steinhardt, App. 4 Dist., 427

So.2d 1054 (1983).

Attorneys for condominium association were not

entitled to attorney fees for additional hours

expended by them subsequent to offer of judgment
by unit owners since, when owners agreed to restore
appearance of their unit in their offer of judgment,
the dispute between the parties on the merits was
ended, thus terminating the need for any additional

costs and attorney fees, and the meaningful
happenings upon which the association relied as
establishing an award more favorable than the offer
and thus the need for additional attorney, fees would
have been available to the association if the offer had

been accepted. Wimbledon Townhouse

Condominium I Ass'n, Inc. v. Kessler, App. 4 Dist.,

425 So.2d 29 (1982).

An insurer defendant who correctly estimates and



go

offers to concede its liability for benefit in issue
should not be required to acquiesce also in liability
for attorneys' fees accrued to date of offer of
judgment or else incur continuing liability for still
more fees. Wisconsin Life Ins. Co. v. Sills, App. 1
Dist., 368 So.2d 920 (1979), dismissed 373 So.2d
461.

Attorney fees are not taxable costs under this rule
governing offers of judgment and thus defendant
was not entitled to recover attorney fees incurred

after plaintiffs denial of defendant's offer of
judgment from plaintiff even though judgment
ultimately obtained by plaintiff was less than
defendant's offer. Insurance Co. of North America v.
Twitty, App. 4 Dist., 319 So.2d 141 (1975),
certiorari denied 330 So.2d 22.

11. ---- Prevailing party, attorney fees

Liabilityfor fees and costs in a mechanic's lien case
incurred before an offer of judgment is made is
unaffected by the offer, and the prevailing party is
entitled to such fees and costs notwithstanding the
later successful offer of judgment. C.U. Associates,
Inc. v. R.B. Grove, Inc., App. 3 Dist., 455 So.2d
1109 (1984), quashed 472 So.2d 1177.

Existence of an offer of judgment in a mechanic's
lien case is irrelevant to determine the prevailing
party, since a successful offer of judgment under
this rule serves to cut off liability for only those fees
and costs incurred after the making of the offer.
C.U. Associates, Inc. v. R.B. Grove, Inc., App. 3
Dist., 455 So.2d 1109 (1984), quashed 472 So.2d
1177.

Party who was granted judgment in mechanic's lien
litigation was the "prevailing party," and thus
entitled to attorney fees and costs as the prevailing
party, despite fact that amount recovered in litigation
was no greater than the amount offered before the
litigation. C.U. Associates, Inc. v. R.B. Grove, Inc.,
App. 3 Dist., 455 So.2d 1109 (1984), quashed 472
So.2d 1177.

12. ---- Pleading, attorney fees

When applicable rule and statute governing offers
of judgment are involved, motion for attorney's fee
must be made within 30-day period. Bosch v.
Hajjar, App. 4 Dist., 639 So.2d 1096 (1994).

Where complaint failed to state any basis for
entitlement to attorney's fees, court erred in receiving
in evidence, over defendant's objections, document
purportedly embodying agreement between the
parties to pay attorney's fees. River Road Const. Co.
v. Ring Power Corp., App. 1 Dist., 454 So.2d 38
(1984).

If claim for attorney's fees had been based upon
statute, omission of any reference to fees in offer or
acceptance of judgment would not be fatal to
plaintiffs subsequent claim therefor, but where fee
claims were based upon contract, it was necessary
that such claims be pled and proved as part of
damages suffered by plaintiff beyond bare allegation
of entitlement, the entitlement thereto and amount
thereof being determined by trier of fact, absent
stipulation otherwise by the parties, in same manner
as other elements of damage. River Road Const. Co.
v. Ring Power Corp., App. 1 Dist., 454 So.2d 38
(1984).

13. ---- Discovery expenses, attorney fees

Taxation of cost of opposing counsel's air fare to
out-of-state deposition was not abuse of discretion
where deposition was initiated by counsel for minor
child and mother after child and mother had refused
two, offers of judgment which exceeded verdict
eventually rendered by jury. White v. Cowles
Florida Broadcasting, Inc., App. 1 Dist., 361 So.2d
821 (1978).

13.2. ---- Offer of judgment, attorney fees

Florida Offer of Judgment Statute creates a right to
attorney fees so long as the statutory prerequisites

have been met. In re Auffant, Bkrtcy.M.D.Fla.2001,
268 B.R. 689, subsequent determination 274 B.R.

554.

Under the Florida Offer of Judgment Statute, when
a party serves a demand or offer for judgment and
that party recovers at least 25% less than the demand
or offer, the party is entitled to reasonable fees and
costs; the statute similarly allows an award of fees in
cases where a judgment of no liability is entered. In
re Auffant, Bkrtcy.M.D.Fla.2001, 268 B.R. 689,
subsequent determination 274 B.R. 554.

Offer of judgment for single sum of $350,000, at
time when automobile manufacturer and dealer were
both defendants in products liability suit, failed to



comply with rule requiring a joint proposal for
settlement to state the amount and terms attributable
to each party, and thus, injured child who was
awarded $725,000 against automobile manufacturer
was not entitled to attorney fees and costs under rule,
even though manufacturer agreed to indemnify its
dealer and, in fact, provided a defense for dealer.
Ford Motor Co. v. Meyers ex rel. Meyers, App. 4
Dist., 771 So.2d 1202 (2000), rehearing denied,

review denied 800 So.2d 615.

Automobile insurer's lump-sum offer to settle claims
by accident victim and spouse for underinsured
motorist (UIM) benefits did not satisfy requirement
to specify the amounts offered to each party, and,
thus, rejection of the offer and a judgment in favor of
the insurer did not entitle the insurer to attorney fees
under the offer-of-judgment statute and rule;
although the claim for loss of consortium was
derivative, it was distinct and belonged to the spouse.
United Services Auto. Ass'n v. Behar, App. 2 Dist.,
752 So.2d 663 (2000), rehearing denied, review
granted 770 So.2d 163, review dismissed 782 So.2d
869.

Each party who receives an offer of settlement is
entitled to evaluate the offer as it pertains to him or
her; thus, rejection of a lump-sum offer to more than
one party does not entitle the offering party to
attorney fees if the judgment is at least 25% less than
the offer. United Services Auto. Ass'n v. Behar,
App. 2 Dist., 752 So.2d 663 (2000), rehearing
denied, review granted 770 So.2d 163, review
dismissed 782 So.2d 869.

13.3. ---- Reservation of judgment, attorney fees

Trial court's reservation of jurisdiction in regard to
attorney fees, entered more than 30 days after the
jury verdict, did not constitute an enlargement of
time for prevailing plaintiffs to pursue their
entitlement to fees, absent a showing of and finding
by the trial court of excusable neglect. Spencer v.
Barrow, App. 2 Dist., 752 So.2d 135 (2000).

13.4. ---- Sanctions, attorney fees

Motion for attorney fees under offer of judgment
statute, which was filed just 22 days before first
scheduled trial date, was not frivolous or filed in bad
faith, and thus, attorney-fee sanctions were not
warranted against movant on that basis, even though
offer of judgment did not comply with statutory

requirement that no offer be served later than 45
days before date set for trial, considering the
continuing development of case law on time
requirements for settlement offers and counsel's
intent to argue that offer was timely because it was
made more than 45 days before actual trial date, a
position that was not addressed by case law until
after counsel filed motion. In re Estate of Hathaway,
App. 4 Dist., 768 So.2d 525 (2000).

13.5. ---- Excusable neglect, attorney fees

Confusion by prevailing plaintiffs over the time
requirements for filing motion for attorney fees did
not amount to "excusable neglect," such as would
allow enlargement of time for filing such motion
when final judgment was not entered on a jury
verdict within 30 days of that verdict, considering
that there was no confusion as to the law as it existed
at all times applicable to the request for attorney
fees. Spencer v. Barrow, App. 2 Dist., 752 So.2d
135 (2000).

13.7. ---- Time, attorney fees

Order of District Court of Appeal granting

prevailing plaintiffs' motion for appellate attorney
fees did not enlarge time for plaintiffs to pursue their
entitlement to trial attorney fees. Spencer v. Barrow,
App. 2 Dist., 752 So.2d 135 (2000).

14. Interest

Claims for prejudgment interest, as well as claims
for attorney's fees based upon contract, should be
treated as elements of damages which are integral
part of plaintiffs cause of action, and when

defendant submits offer of judgment in sum certain,
plaintiff who accepts such offer will be precluded
from recovering additional sums attributable to
prejudgment interest or attorney's fees not awardable
by statute. River Road Const. Co. v. Ring Power
Corp., App. 1 Dist., 454 So.2d 38 (1984).

Offer of judgment which contained only a single
figure included all elements of damages attributable

to plaintiffs cause of action, including damage
resulting from deprivation of use of the money, so
that plaintiff was precluded from thereafter securing
an award of prejudgment interest. Encompass Inc.

v. Alford, App. I Dist., 444 So.2d 1085 (1984),
petition for review denied 453 So.2d 43.



15. Voluntary dismissal

Award of attorney fees and costs under this rule
providing for such award was improper where
plaintiff voluntarily dismissed action with prejudice;
rule requires either return of verdict in jury action or
filing of judgment in nonjury action, and court did
not set forth its findings as Rule requires. Curenton
v. Chester, App. 5 Dist., 576 So.2d 969 (1991).

16. Withdrawal of offer

Amendment to statute governing offers of
judgment made after impasse is reached in
mediation, that provided that withdrawals of offers
had to be in writing, as incorporated by rule, was in
force at time of offer of judgment and alleged
withdrawal of offer in dispute that arose from
automobile accident, and so defendant's verbal
withdrawal of its offer was ineffective, even though
action accrued prior to enactment of amendment.
Dynasty Exp. Corp. v. Weiss, App. 4 Dist., 675
So.2d 235 (1996).

Offer of judgment withdrawn prior to expiration of
30 days after its service was void and could not serve
as basis for award of attorney fees to offering party.
Kirby v. Adkins, App. 5 Dist., 582 So.2d 1209
(1991).

17. Unreasonable delay or increased costs

Sanction of costs for rejection of reasonable offer of

judgment could not be imposed absent finding that
rejection of offer resulted in unreasonable delay and
needless increase in cost of litigation, and remand
for hearing on issue was necessary. Liebling v.
Florida Energy Management, Inc., App. 2 Dist., 619
So.2d 441 (1993).

In order to determine whether sanction of costs
should be imposed for unreasonable rejection of

'offer of judgment, it must first be determined that
offeree's rejection caused unreasonable delay and
needless increase in cost of litigation, and then that
offer was refused and that damage award in favor of
offeree was less than 75% of offer or that damages
awarded offeror were greater than 125% of refused

offer. Liebling v. Florida Energy Management, Inc.,
App. 2 Dist., 619 So.2d 441 (1993).

Fact that offeree did not tender a counteroffer did
not show its rejection of the offer caused

unreasonable delay and needless increase in the cost
of litigation warranting sanctions. State Farm Mut.
Auto., Ins. Co. v. Lathrop, App. 2 Dist., 586 So.2d
1125 (1991).

Starting point for implementing rule allowing for

award of sanctions following the rejection of an offer
of judgment is a determination that the offeree's
rejection caused an unreasonable delay and needless
increase in the cost of litigation, and that

determination must be conjoined with a finding
either that the offer was refused and the damage
award in favor of the offeree is less than 75% of the
offer or that the damages awarded the offeror are
greater than 125% of the refused offer. State Farm
Mut. Auto., Ins. Co. v. Lathrop, App. 2 Dist., 586
So.2d 1125 (1991).

There was no showing that four months which
elapsed between offer of judgment and rendition of
jury's verdict increased the offeree's costs, so that it
was not entitled td sanctions because of the rejection
of its offer. State Farm Mut. Auto., Ins. Co. v.
Lathrop, App. 2 Dist., 586 So.2d 1125 (1991).

18. Findings

Trial court erred in awarding attorney fees without
setting forth findings as required by statute providing
for attorney fees upon rejection of settlement offer.
Hostetter-Jones v. Morris Newspaper Corp., App. 5
Dist., 590 So.2d 533 (1991).

19. Damages awarded

For purpose of rule permitting court to award
sanctions against party that unreasonably rejects
offer of judgment, "damages awarded" in relation to
offer are properly measured by judgment; rule

contemplates sanctions upon disproportionate
judgment. Stewart v. Progressive American Ins. Co.,
App. 1 Dist., 595 So.2d 272 (1992).

In determining relationship between "damages
awarded" and amount of rejected offer of judgment,
offer is to be compared to total amount of judgment
not including costs; costs are merely incident of
actual damages, rather than damages in themselves.
Stewart v. Progressive American Ins. Co., App. 1
Dist., 595 So.2d 272 (1992).

20. Unreasonable rejection of offer



Under Florida law, insincerity disguised as offer of

judgment creating potential liability for attorney
fees and costs, if rejected, fails to meet test of
reasonableness contemplated by Florida statutes and
rules on offers of judgment and recovery of attorney
fees and costs. Stouffer Hotel Co. v. Teachers Ins.,
M.D.Fla.1995, 944 F.Supp. 874, affirmed 101 F.3d
707.

Plaintiff reasonably rejected defendants' offer of
judgment and, therefore, was not liable for attorney
fees, even though court had granted defendants'
motion for judgment as matter of law at close of
plaintiffs evidence in action for tortious interference
with contract or prospective advantage; plaintiffs
grievance was understandable in light of significant
economic opportunity lost to plaintiff because of
defendants' acts, and neither amount of money
tendered by defendants nor ultimate result in the
litigation gravitated materially toward award of fees.
Stouffer Hotel Co. v. Teachers Ins., M.D.Fla.1995,
944 F.Supp. 874, affirmed 101 F.3d 707.

Finding that defendant did not reject offer of
judgment in slip-and-fall case unreasonably,
justifying denial of plaintiffs attorney fee request,
was supported by evidence that plaintiff had difficult
case of liability. Dvorak v. TGI Friday's, Inc., App. 4
Dist., 639 So.2d 58 (1994), review granted 654
So.2d 131, approved 663 So.2d 606, rehearing
denied.

Party may rely on trial court's familiarity with case
when deciding whether offer of judgment was
unreasonably rejected, thereby justifying award of
attorney fees; expert testimony is not necessary.
Dvorak v. TGI Friday's, Inc., App. 4 Dist., 639 So.2d
58 (1994), review granted 654 So.2d 131, approved
663 So.2d 606, rehearing denied.

20.5. Rejection of invalid offer

General lump sum proposal of settlement to two
offerees, which did not specify amount offered to
each party, was defective, and thus inadequate to
invoke rule awarding attorney fees and costs to
prevailing party whose settlement offer had been
rejected. Alanwood Holding Co. v. Thompson, App.
2 Dist., 789 So.2d 485 (2001).

Offer-of-judgment statute was not triggered by
defendant's lump sum settlement offer that did not
specify amount attributed to each plaintiff. Stern v.

Zamudio, App. 2 Dist., 780 So.2d 155 (2001).

Defendant attorney's offer to settle claims by
husband and wife plaintiffs in action for abuse of

process, false imprisonment, and intentional
infliction of emotional distress was invalid, as offer
failed to specify the amount and terms attributable to
each party, and, thus, rejection of offer and

judgment in favor of attorney did not entitle attorney

to attorneys fees under offer-of-judgment rule, as
husband's and wife's claims were distinct, and each
would have had different damages. Goldstein v.

Harris, App. 4 Dist., 768 So.2d 1146 (2000),

rehearing denied.

21. Time respond

For purposes of offer-of-judgment rule, which

entitles defendant to award of costs and attorney fees
if defendant's offer of judgment is not accepted and
judgment ultimately obtained is of no liability or is at
least 25% less than offer, plaintiffs motion for
enlargement of time to respond to offer did not toll
time in which to respond; plaintiff did not set its
motion for a hearing. Donohoe v. Starmed Staffing,
Inc., App. 2 Dist., 743 So.2d 623 (1999).

West's F.S.A. RCP Rule 1.442

FL ST RCP Rule 1.442



Rehearing denied
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Client filed legal malpractice case against law firms
and attorney based on representation of client in suit
against hospital. The Circuit Court, Orange County,
John H. Adams, J., entered judgment awarding trial
and appellate attorney's fees to defendants. Client
appealed. The District Court of Appeal, Thompson,
J., held that statute allowing recovery of appellate
attorney fees when offer of judgment is rejected still
required motions for appellate fees to be filed in
appellate court requesting fees.

.r
Reversed and remanded with directions.

West Headnotes

[1] Costs k223
102k223

[1] Costs k264
102k264

Generally, the appellate court has exclusive

jurisdiction to award appellate attorneys' fees, and to
invoke the jurisdiction of the court to award fees, the
party seeking attorney's fees must timely file a
motion in the appellate court. West's F.S.A.

R.App.P.Rule 9.400(b).

[2] Costs k264
102k264

Once the appellate court determines that an award of
appellate attorney's fees is appropriate, a mandate is
issued to the trial court to impose the fees after

conducting a hearing, but absent a mandate, the trial

court has no jurisdiction to award appellate

attorney's fees. West's F.S.A. R.App.P.Rule

9.400(b).

[3] Costs k264
102k264

Statute that allowed defendants to recover appellate
attorney's fees on ground that their offer of judgment
was rejected still required that defendants file
motions for appellate fees in appellate court
requesting fees, and because defendants failed to do
so, trial court was precluded from making award of
appellate fees. West's F.S.A. § 768.79(b); West's

F.S.A. R.App.P.Rule 9.400(b).

[4] Costs k264
102k264

Even where a fee award is mandatory, a motion for
appellate fees must be filed in appellate court

pursuant to rule. West's F.S.A. R.App.P.Rule

9.400(b).

[5] Costs k194.50
102k194.50

Award of attorney's fees is mandatory when offer of
judgment is rejected if statutory requirements
regarding amount of judgment obtained are satisfied
and if offer of judgment was made in good faith.
West's F.S.A. § 768.79.
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THOMPSON, Judge.

We consolidate these cases because the parties and
the issues are identical. The appellants, Respiratory
Care Services, Inc., and Ahmad Saidi ("Saidi")
appeal a final judgment awarding trial and appellate
attorney's fees of $52,089.50 to William G. Osborne
and Osborne & Akin, P.A. ("Osborne") in case



96-3232, and $49,320.90 to Broad & Cassel, P.A.
("Broad & Cassel") in case 97-1896. The fees were
awarded pursuant to section 768.79, Florida Statutes,
which allows the award of attorney's fees if a
rejection of offer of judgment is 25 percent greater
than the final judgment. We reverse the awards.

Appellants filed a legal malpractice case against
Broad & Cassel, P.A., Osborne & Aikin, P.A., and

William G. Osborne, individually. [FN1] The

malpractice suit arose from an earlier lawsuit
wherein appellees represented appellants in their suit
against a hospital. Ultimately, the trial court
dismissed with prejudice one of the malpractice
claims. The remaining claim against appellees,
diminishment of settlement value, was dismissed
without prejudice, amended, and then voluntarily
dismissed with prejudice by appellants after the
parties filed a stipulated motion for entry of a final
judgment. In the stipulated final judgment, the
parties agreed that "the Plaintiffs [appellants] shall
take nothing by way of this action." The final
judgment did preserve appellants' right to appeal the
dismissal with prejudice and reserved the trial court's
jurisdiction to tax costs and attorney's fees. The

dismissal was affirmed without opinion. Respiratory
Care Services, Inc. v. Murray D. Shear, P.A., 666
So.2d 157 (Fla. 5th DCA 1995).

FN1. Appellants also sued partners and
associates in the firms, but the legal
malpractice action against them was
dismissed.

After remand, a hearing was held on appellee
Osborne's motion for attorney's fees and costs,
pursuant to section 768.79, Florida Statutes. The

trial court awarded $23,472.50 *1056 for legal fees
incurred from the date the offer of judgment was
served through the final judgment, and $28,617 for
fees incurred on appeal. During the hearing, the

trial court determined that appellees served

appellants with an offer of judgment for $10,000
which appellants failed to accept. To support the
motion for fees in case 96-3232, Osborne filed two
affidavits: one from Osborne's attorney Alexander
Douglas, H reflecting fees and costs of $52,143.53,
and the other from attorney Alton G. Pitts stating the

fees were reasonable. Attorney Douglas also
testified at the hearing to support his fee affidavit.

In case 97-1896, the trial court conducted a separate
hearing and determined that appellee Broad &

Cassel also served an offer of judgment for $10,000,
which appellants also failed to accept. Broad &
Cassel filed computer generated timesheets and
affidavits from attorneys Pitts and Douglas B. Brown
reflecting reasonable fees and costs of $49,320.90 of
which $37,791.75 was for appellate attorney's fees.
Attorney Brown also testified at the hearing.

APPELLATE ATTORNEY'S FEES

[1][2] Appellants argue that the trial court erred in

awarding appellate attorneys' fees. Generally, the

appellate court has exclusive jurisdiction to award
appellate attorneys' fees, and in order to invoke the
jurisdiction of the court to award fees, the party
seeking attorney's fees must timely file a motion,
pursuant to Florida Rule of Appellate Procedure
9.400(b), in the appellate court. Once the appellate

court determines that an award of appellate
attorney's fees is appropriate, a mandate is issued to
the trial court to impose the fees after conducting a

hearing. Absent a mandate, the trial court has no
jurisdiction to award appellate attorney's fees. See

e.g., Le Grand v. Dean, 598 So.2d 218 (Fla. 5th

DCA 1992); Real Estate Apartments, Ltd. v.

Bayshore Garden Apartments, Ltd., 530 So.2d 977
(Fla. 2d DCA 1988). In this case, the appellees did
not move this court for an award of fees, and no such
mandate was issued.

[3] Nevertheless, appellees argue that Florida Rule
of Civil Procedure 1.442 incorporates section 768.79,
Florida Statutes, which allows recovery of appellate
attorney's fees when an offer of judgment is rejected.
Further, appellees assert that section 768.79 only
requires that the motions for trial and appellate fees
be filed in the trial court "within 30 days after the
entry of judgment or after voluntary or involuntary
dismissal." Hence, they argue there is no need to
comply with Rule 9.140. We disagree with this

reasoning.

Appellees are correct that provisions of section
768.79(b) allow the recovery of appellate attorney's

fees. They cite several cases to support their

argument. Williams v. Brochu, 578 So.2d 491 (Fla.

5th DCA 1991); Mark C. Arnold Const. Co. v.

National Lumber Brokers, Inc., 642 So.2d 576 (Fla.

1st DCA 1994); Schmidt v. Fortner, 629 So.2d

1036, 1043 n. 10 (Fla. 4th DCA 1993), approved, -

TGI Friday's, Inc. v. Dvorak, 663 So.2d 606

(Fla.1995). In each of these cases, however, a
motion was filed with the appellate court requesting

appellate attorney's fees. The holding in Williams,



that appellate fees are recoverable under section
768,79, is correctly interpreted to mean only that
upon proper motion to the appellate court, section
768.79 provides a basis for attorney's fees. It in no
way states or implies that section 768.79 supersedes
the procedural requirements of rule 9.400(b).

[4][5] Even where a fee award is mandatory, a
motion for appellate fees must be filed pursuant to
rule 9.400(b). Salley v. City of St. Petersburg, 511
So.2d 975 (Fla.1987); School Bd. of Alachua
County v. Rhea, 661 So.2d 331 (Fla. 1st DCA 1995),
rev. denied, 670 So.2d 939 (Fla.1996). Under section
768.79, an award of attorney's fees is mandatory if
the statutory requirements in subsections (6)(a) or (b)
are satisfied and if the offer of judgment was made in
good faith. TGI Friday's, Inc. v. Dvorak, 663 So.2d
606, 611 (Fla.1995). To obtain an award of
appellate fees, appellees were required to file a
motion in this court. Because they failed to do so,
the trial court erred in making the award.

ATTORNEY'S FEES PRIOR TO APPEAL

Appellants argue that the awards for fees incurred
prior to appeal are unreasonable. *1057 However,
neither order contains specific findings on the
number of hours reasonably expended and the hourly
rate as required by Florida Patient's Compensation
Fund v. Rowe, 472 So.2d 1145, 1151 (Fla.1985).
We therefore reverse the awards and remand for
proper findings. Rowe; Warner v. Warner, 692
So.2d 266 (Fla. 5th DCA 1997).

REVERSED and REMANDED with directions.

GOSHORN and PETERSON, JJ., concur.
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Trial of alleged terrorist spotlights camera issue
BY ASHLEY GAUTHIER

hile the man alleged to be the
"20th terrorist" awaits trial for
conspiracy in connection to the

Sept. 11 attacks, his case raises the issue
of whether cameras will ever be permit-
ted in federal trial courtrooms.

Zacarias Moussaoui was arrested a short
time before the attacks on immigration
charges. But a flying school had told the
FBI about Moussaoui earlier and how he
wanted to learn how to fly a plane once it
was in the air, but did not need to learn
how to take off or land.

Moussaoui was eventually indicted and
will be tried on six counts of conspiracy
for his alleged involvement in planning the
attacks. His trial is planned for October.

Court TV petitioned the court, seek-
ing permission to provide gavel-to-gavel
coverage of the trial and a waiver of fed-
eral court rules barring any audio-visual
coverage of a trial. Supported by groups
such as the Reporters Committee for Free-
dom of the Press in a friend-of-the-court
brief, Court TV argued that such a ban
on televised trials is unconstitutional.

U.S. District Judge Leonie Brinkema
issued a ruling on Jan. 18, stating that the
camera ban in Federal Rule of Criminal
Procedure 53 is constitutional. She also
expressed concerns that televising the trial
would create security problems.

Brinkema said that "any societal
efits from photographing and .
broadcasting these proceed-
ings are heavily outweighed
by the significant dangers
worldwide broadcasting of
this trial would pose to the
orderly and secure adminis-
tration of justice."

Court TV, joined by inter-
vener C-SPAN, argued that
the camera ban was unconsti-
tutional because it discrimi-
nates between print and

ben-

Sept. 11 attacks.
Brinkema ruled that

the right of access was
satisfied because
"some" membecs of the
media and public could
attend the proceedings.
Also, transcripts of pro-
ceedings would be
made available elec-
tronically within three
hours of the close of
each court session.

"Contrary to what
interveners and amid
have argued, the inabil-
ity of every interested
person to attend the
trial in person or ob-

Zacarlas Moussaoul

serve it through the surrogate of the me-
dia does not raise a question of
constitutional proportion," Brinkema said.
"Rather, this is a question of social and
political policy best left to the United
States Congress and the Judicial Confer-
ence of the United States."

The court also said that even if the rule
were unconstitutional, it would still be
acceptable to ban cameras in this case be-
cause of security concerns. Brinkema said
she was concerned that witnesses might be
intimidated by the prospect of televised
coverage of their testimony. The judge
admitted that cameras were now unobtru-
sive, but now a witness could be afraid that

"The inability of every interested person to attend

the trial in person or observe it through the

surrogate of the media does not raise a question

of constitutional proportion."

- U.S. District Judge Leonie Brinkema

basketball star of rubbing dice
on the dealer's head, stomach
and groin. Rodman's attorney
attempted to have cameras
banned from the trial, argu-
ing that the presence of cam-
eras might taint the jury and
would only serve prurient in-
terests.

The judge, however, ruled
against Rodman, who didn't
show up for the trial anyway.

broadcast media. The network argued that
the traditional justification for the distinc-
tion - that camera equipment causes dis-
tractions - is no longer valid because
modern equipment is not bulky and ob-
trusive.

Groups joining the friend-of-the-court
brief argued that televised proceedings
would allow the public to observe the trial
and feel a sense of resolution regarding the

"his or her face or voice may be forever
publicly known and available to anyone in
the world."

Brinkema also said the safety of the
court and its personnel might be compro-
mised by broadcasting photographic im-
ages of the physical layout of the court and
of court personnel. Finally, the judge de-
termined that there was a risk of "show-
manship," evidenced by Moussaoui

himself, who behaved
erratically at his ar-
raignment.

"We're disappointed
because we thought the
public should have the
right to see this trial,"
said Kathleen Kirby,at-
torney for the Radio-
Television News
Directors Association.

CourtTV said it will
not appeal the ruling.

Brinkema's ruling
raises the question of
whether federal courts
will ever permit cam-
eras in their court-
rooms. As of last

summer, 21150 states had permitted tele-
vision cameras in some of their court-
rooms, recognizing that they do not
adversely affect the efficient administra-
tion of justice but rather help the public
to understand how the court system works.

Although cameras won't be at the
Moussaoui trial, they will be in attendance
at the retrial of Rabbi Fred Neulander in
Philadelphia. Neulander faces charges of
hiring a private investigator to kill his wife.
Court TV will televise the trial.

Cameras also were allowed in a state
district court in Las Vegas where Dennis
Rodman was the subject of a civil trial in
which a casino dealer accused the former

With state courts on one
side of the issue and federal courts on the
other, Kirby said the issue may need to be
addressed by Congress. Brinkema, in her
decision, also stated that Congress should
clarify the issue if it wishes to permit cam-
eras in the courts.

Congress has, in fact, considered legis-
lation that would permit federal judges to
use discretion to allow cameras in the
courtroom.
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The legislation, called "Sunshine in the
Courtroom," passed the Senate Judiciary
Committee last November. The bill, if
passed, would give all federal judges, even
the U.S. Supreme Court, discretionary
power to permit trials to be televised and
photographed.

Bruce Collins, general counsel for C-
SPAN, believes that cameras eventually
will be permitted into federal courtrooms.
But Collins said "something seminal is
going to have to happen before cameras
become a regular presence in federal
courts."

For state courts, Collins noted, the U.S.
Supreme Court decision in Chandler v.
Florida was the precipitating factor.

In Cbandler, the court ruled that the
Constitution does not prohibit a state from
experimenting with televised trials. The
court recognized that, in some cases, cam-
era coverage might impair the defendant's
right to a fair trial, but a per se ban on tele-
vision coverage was not necessary.

After the Chandler decision, states be-
gan to experiment.

Many found that cameras posed little

I BROADCASTING & COPYRIGHT ►

or no interference with the defendant's
rights in most cases, and eventually all
states allowed cameras into the courtroom
in some circumstances.

Collins said convincing the Supreme
Court to televise oral arguments might be
the type of seminal act needed to convince
other federal courts that cameras would
not harm the administration of justice.
But, Collins said, the Supreme Court
"made it very clear that they're not going
to start."

Efforts to provoke action have not been
successful.

The Federal Judicial Conference con-
ducted a four-year experiment with tele-
vised trials involving six trial courts and
two appellate courts. Although a report
concluded that the harms the courts feared
did not materialize, the conference never
took action on allowing cameras into fed-
eral courts.

After the Oklahoma City bombing, the
federal court trying Timothy McVeigh in
1997 recognized that the victims' families
may have an interest in the proceedings
and made arrangements for a special

broadcast for family members who
couldn't make it to the trial in Denver.

But the court would not permit a na-
tional broadcast.

Collins said he thought the Moussaoui
case might provide a breakthrough be-
cause the case is of such interest. During
the hearing, Brinkema recognized that
technological advancements had changed
society and its expectations, but she ulti-
mately. declined to permit televised cov-
erage.

"Looking ahead," Collins said, "the
only prospect in the short term seems to
be legislation."

But he acknowledged that legislation
would take a long time. Congress and the
judiciary, both sensitive to separation of
powers, may worry about perceptions of
Congress interfering with the court sys-
tem.

Plus, strong public sentiment would
probably have to develop before Congress
passed such a bill, Collins said.

Kristin Gunderron contributed to this re-
port. ♦

Helicopter news flights hit and clear turbulence
When postal workers in Denver

found pudding mix spilling from an
envelope last November, they
thought it might be anthrax. A nearby
hospital admitted four of them for de-
contamination.

It sounded like news to. Byron
Grandy, the news director for
KMGH/Channel 7. And so, Grady
contacted his helicopter pilot, Rich
Westra, to investigate.

On a typical day, it would have
been fine for Westra to fly over
Denver's Swedish Hospital. But due
to post-Sept. 11 restrictions on
newsgathering helicopters, Westra
soon found himself under investiga-
tion by the Federal Aviation Admin-
istration, accused of entering airspace
deemed off-limits to reporters.

"The problem is, the FAA seems
to think we can't take pictures,"
Westra said afterward. "It's the
newsgathering process that is being
contested."

w1T6,GWtl1EL 6 PNOfO

News helicopters, like this one from FOX 5 In Washington, D.C., returned to the
skies over the nation's largest cities after federal officials lifted a post-attack ban.

For months, pilots of newsgathering
helicopters struggled with an ongoing
ban limiting their flights over the
nation's largest cities. After two months
of halted flights for newsgathering and
traffic watches, many helicopters re-

turned to the air on a limited basis. On
Dec. 19, the FAA restored general avia-
tion access to airspace above the nation's
30 largest metropolitan areas.

"This reinforces our commitment to
getting America back to business while

maintaining the highest standards of
safety and security," said Transporta-
tion Secretary Norman Mineta in an-
nouncing the lifting of the restrictions.

But it was a long time coming. Too
long, say broadcast journalists.
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t;omparison ot c;ommentkrom tnterested uroups
Prepared by the 700 Series Sub-committee
(Based on Comments Received as of 5-15-02)
JP (Justice of the Peace and Constable Assn of Texas)
TAA (Texas Apartment Assn) HAA (Houston Apartment Assn)
SAA (San Antonio Apartment Assn) FUCHS (Travis County Legal Aid)

1

RULE JP TAA HAA SAA Fuchs
4 Supports

143a Wants to add language in last
sentence to indicate appeals are
from JP court

190 Supports

216 Supports

245 Supports

738 Wants the provision for late Supports the provision for Supports and also wants to Supports and also wants to add Opposes late charges but agrees

charges deleted because there late charges and wants to add a provision for post a provision for post judgment post judgment interest can be

is no standard for allow plaintiff's to sue for judgment interest. interest. Wants to substitute included

reasonableness and because rental value even in the the word owner for landlord,
h 2"ait would take too much trial absence of a rental eand tenant for renter in t

time to calculate the late agreement. Wants to sentence. Does not think

charges. include that any judgment judgments for money, i.e. rent,

cannot be in excess of the late fees, attorney's fees,

jurisdictional limit. should be limited by the JP or
county courts jurisdictional
limits.

739 Supports, except for the Wants the answer date to be Supports Wants the appearance date, at

provision which will require an appearance date with the the option of the court, to be

the clerk of the JP court to trial to be set later by the either the trial date or an

attach anything to the court. Wants to add appearance date with a trial to

citation which is filed by the possession bond citation be set later by the court. Also

plaintiff under Rule 741 with required trial date wants some notices on the

5,6,or 7 days after service. citation to be in Spanish

Wants jury fee paid at least
1 day before trial day.



2

RULE JP TAA HAA SAA Fuchs
740 Supports version #1 No jury trial. Writ can issue Does not feel either version Wants to add a requirement Wants the possession bond

immediately if a default allows a landlord to recover that there be 2 good sureties trial to be set 6 days after

judgment, but if defendant possession quickly from a in a (1). In version #1, they service, and wants to eliminate

appears writ issues only after 5 tenant who is a security or feel the setting of a jury trial the counterbond. Also wants

days, and chance to appeal. safety risk. lacks definiteness. They the possession bond to be 4

Defendant can appeal even if feel version #2 may be times the rent, and adds a

writ has issued. No counterbond unconstitutional because it possession bond form
denies a'ur trial to a tenant

741 Wants the word sworn Opposes all new requirements No longer wants documents

inserted before complaint for expanded pleading and to enclosed with petition or

in the 15` sentence so it is attach certain documents to the Enhanced pleading requirement

consistent with rule 739. pleadings.
Opposes the provisions of
this rule which will
require the plaintiffs to
file additional information
with the petition, and
require the court to rule
on the sufficiency of that
material, as well as deal
with motions and
continuances filed
because of the rule.

742 They want to limit the If the citation is for a possession Supports

service of citation in bond the citation must be served
evictions to the sheriff or at least 5 days before trial date.
constable only
In (a), (b), and (c) they Supports the attempt to clean Wants to retain the

742a
want to limit the service up the problem of trying to requirement that attempts at

of citation in evictions to serve tenants at multiple service be made at all known

the sheriff or constable addresses work addresses, and wants all

only attempts to be made at least 4
hours apart, and that citations
be placed on the top half of the
door.

743 Opposes any form of Says rules should be silent as to Opposes any discovery in Does not see any need to

discovery in evictions discovery as the existing rules evictions provide for discovery because

provide for discovery the current rules already allow
discovery
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RULE JP TAA HAA SAA Fuchs
744 Supports Plaintiff must request jury trial They think earliest

at time of filing petition, and opportunity language in line 4
defendant must request jury is too vague and will result in
within 5 days after service. Jury delays in setting jury trials
must be summoned within 7
days after service.

745 Supports Opposes the additional 7 day Opposes the additional 7 day
delay in the 2"d sentence delay in the 2nd sentence

746 Supports the general
position but feels anytime
a title dispute is raised it
should be determined by
a district court, not the JP
court

747 Wants the jury trail to be held
within 7 days after the request is
filed.

747a Supports Supports
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RULE JP TAA HAA SAA Fuchs

748
Supports except wants Wants post judgment interest in
late charges deleted. Also the judgment. Writ issues after 5
they want to add the days except for possession bond
following to the last defaults, which can issue
sentence in the lu immediately. Provision for writs
paragraph "unless an on manufactured homes
immediate writ was evictions. Says writ should issue
issued under rule 740" without delay. Also says JP

judgment can be enforced when
appeal is perfected in some
situations. Eliminates
requirement for the JP to find
and record in the judgment
findings about the rent, due date,
etc.

749 Opposes any motion for Opposes any motion for new Opposes any motion for new In (c) they feel the appeal bond Wants to tighten up the

new trial. They want an trial, to set aside a default, or a trial. They feel the rule is too should be set at twice the amou requirements to get a new tria

appeal bond for twice the dismissal. Allows a tenant to long and should be broken up of the judgment. Wants the defendant to still

amount of the judgment appeal a default possession bond into smaller rules. able to appeal after a writ is

or 2 months rent plus judgment within 5 days after signed on a possession bond

court costs whichever is judgment signed, even if a writ case and have the JP withdra

greater in order to appeal. has issued. the writ.

They want any hearings
on the sufficiency of the
bond to be held by the JP
court not the county
court.
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Rule JP TAA HAA SAA Fuchs
749a Supports They feel the proposed rules still They feel the rule should be In (f) they wonder how the Wants to allow 5 days for a

do not solve the problem of clarified county clerk will receive contest to the affidavit
excessive delays in the appeal of notice of the filing of an
the denial of an affidavit of affidavit of indigence so they
indigence from JP court to will know to file a contest. In
county court. They say the (i)(2) they feel the language
process can take 3 to 4 weeks should be filed in county court
and we have not changed the instead of brought to county
timetable for handling these court.
appeals.

749b They feel an appeal The perfection of an appeal does The would like the JP court to In the last sentence of the 2"
should not be perfected not prevent the JP from issuing a enforce the judgment i.e. issue paragraph, they want to
until a defendant who has writ unless the defendant a writ of possession if the change the word when to if.
had an affidavit of complies with their new tenant fails to post a They also want post judgment
indigence approved posts proposed rule 750 supersedeas bond interest added to the comment.
one months rent into the
registry of the JP court

749c Supports They want to add location for They suggest adding the Wants to add a location for
phone numbers of the sureties phone numbers of the sureties. the JP to state why the

appeal bond is disapproved
so it can be corrected
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RULE JP TAA HAA SAA Fuchs
750 They want the initial one months They want to know if the In (g) they want the tenant to Wants to delete the

rent paid into the registry of the suspension of the enforcement pay rent into the registry of supersedeas bond

JP court, not the county court. of the judgement is based on the county court within 5 days requirements because once

Defendant must pay amount agreement of the parties and of the transcript being filed. In an appeal is perfected the

equivalent to the judgment for the tenant breaches his part of (k) and the comment they judgment is a nullity and

rent and late fees into the JP the agreement of the parties want it clear that rent must be there is nothing to

registry within 5 days after and the tenant breaches his paid into the registry of the supercede. A defendant

appeal perfected in order to part of the agreement can the registry of the court. would have to pay rent into

remain in possession. Defendant landlord still get a writ of the registry to remain in

who has approved affidavit of possession without going possession except an

indigence does not have to pay through a full trial at county indegent defendant would

rent into court registry if court? In (d) they want time be exempt from the initial

eviction was for a non rent limits on the debtos payment if eviction based

breach. If appeal is perfected performance. They want (h) on rent breach. Wants to

and defendant does not pay through (k) in a separate rule. give a defendant the right to

money into registry of JP court appeal even if a writ is

within 5 days, JP can give notice issued.

of hearing and issue writ.

751 Deletes it because there will not They want the phone numbers They want the bond to reflect Wants it deleted because

be a supersedeas bond of the sureties on the bond. that the judgement includes there would not be a
ost judgment interest. supersedeas bond

752 They want to add late fees and They want to add late fees and
post judgment interest in post judgment interest in
paragraph 2. ara a h 2

753 They want the time for the
defendant to file a written
answer to be 8 days not 10
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RULE JP TAA HAA SAA Fuchs
753a They want the time for the

defendatnt to file a written
answer to be 8 days not 10 days.

754 They want time after which a They oppose any discovery in They want the defendant to

trial may be held following the eviction appeals to county have 10 days to request a

receipt of a transcript at county court. In (d) they want the jury trial after notice of

court to be 8 days not 10 days time period for the case to be transcript. They do not feel

able to be set for trial to be 8 any reference to discovery

days not 10 days. is necessary since existing
rules provide for discovery.
Wants to give a defendant
10 days to request a jury
trial. Does not believe any
reference to discovery is
necessary since existing
rules provide for discover .

Wants to add writs issued in

755 manufactured housing cases
provisions.
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Eviction Rules 738-755 Ver. 7.8 ( 5/07/02 )

SECTION 3. FORCIBLE ENTRY AND DETAINER

RULE 738. JOINDER OF ADDITIONAL CLAIMS

Asuitforrent, contractual late charges, and attorney's fees may be joined with an action
of forcible entry and detainer. The court in rendering judgment for possession, may at the
same time render judgment for any rent, contractual late charges, and attorney's fees,
due the landlord by the renter. The justice may also award court costs against the
unsuccessful party.

Source: Art. 3976, unchanged.
Notes and Comments

Notes and Comments
Comment: Whenever the term forcible entry and detainer is used in this section it is
intended that it also include forcible detainer. Back rent, late charges authorized by lease
or contract, and attorney's fees may be sou hg t subject to the jurisdictional limit of the
justice court.

[Comment for the committee. Late charges should be included in an eviction suit.
Judicial economy dictates that a landlord not have to file for back rent in an eviction and
then sue for late charges on that back rent in a separate action. Late charges, attorney's
fees and rent may be requested if they are within the jurisdictional limit of the court, but
costs may be awarded regardless of the amount in controversy because costs are not
included within the jurisdictional limit.]

RULE 739. CITATION

When an ag rig eved the party aggrieved or his the party's authorized agent shall file his a
written sworn complaint, the justice shall immediately issue citation dir-eeted directing
the defendant or defendants to appear for trial before such justice at a
time and place named in such citation, such time being not more than ten days nor less
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than six days from the date of service of the citation. The justice shall attach to the
citation copies of all documents, and records filed with the complaint by the complainant.

The citation shall inform the parties that, upon timely request and payment of a jury fee
no later than five days after the defendant is served with citation, the case shall be heard
by a jury.

(Amended July 15, 1987, eff. Jan. 1, 1988.)
Notes and Comments

Source: Art. 3977.

[Comment for the committee. Gender neutral changes]

Rule 740 Version #1 (Jury trial permitted, trials to be held within 6
days or as soon as possible)

RULE 740. COMPLAINANT MAY HAVE POSSESSION

The paAy aggr-ie^ plaintiff may, at the time of filing his complaint, or thereafter prior
to fifial jedgme^ trial in the justice court, execute and file a possession bond to be
approved by the justice in such amount as the justice may fix as the probable amount of
cost of suit and damages which may result to defendant in the event that the suit has been
improperly instituted, and conditioned that the plaintiff will pay defendant all such costs
and damages as shall be adjudged against plaintiff.

The justice court shall notify the defendant that plaintiff has filed a possession bond.
Such notice sftall must be served on a defendant, in the same manner as service of
citation in a forcible entry and detainer suit and shall inform the defendant of all of the
following rules and procedures, except that the officer or other authorized person serving
the notice of possession bond shall return such notice to the justice who issued same
within one da,y after service:

(a) Defendant may remain in possession if,
(1,) defendant executes and files a counterbond prior to the expiration of six days
from the date defendant is served with notice of the filing of plaintiff's bond. Said
counterbond shall be approved by the justice and shall be in such amount as the
justice may fix as the probable amount of costs of suit and damages which may
result to plaintiff in the event possession has been improperly withheld by defendant;
or

(2) Defendant defendant, is entitled within two days of being served with notice of
the possession bond, demands a trial te which will be held,
insofar as practicable, prior to the eniration of six days from the date defendant is
served with notice of the filing of the plaintiff's possession bond. In order to obtain a
jury trial, the defendant must demand the same within this two day period and pay the
jury fee. If, in lieu of a counterbond, defendant demands trial within said six-day
period, andif the justice of the peace rules after trial that plaintiff is entitled to
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possession of the property, the
justice court may issue a writ of possession after

the expiration of five days after such determination by the justice of the peace. If the
defendant requests a trial under this rule it will be the only trial held in this cause and
will supercede the trial which would have been held under the original citation for
forcible entry and detainer.

(b) If defendant does not file a counterbond and if defendant ae°s net or demand a trial

plaintiff may
request a writ of possession from the justice court after the expiration of six days
from the date defendant is served with notice of the filing of plaintiff's possession
bond;

(c) Whenever a justice court issues a writ of possession under this rule a defendant may
appeal in the same manner as after a traditional forcible entry and detainer trial.

Rule 740 Version #2 (No jury trials, bench trials to be held within 6
days)

RULE 740. COMPLAINANT MAY HAVE POSSESSION

The pai4y aggr-ieved plaintiff may, at the time of filing his complaint, or thereafter prior
to €inaljudgme^ trial in the justice court, execute and file a possession bond to be
approved by the justice in such amount as the justice may fix as the probable amount of
cost of suit and damages which may result to defendant in the event that the suit has been
improperly instituted, and conditioned that the plaintiff will pay defendant all such costs
and damages as shall be adjudged against plaintiff.

The justice court shall notify the defendant that plaintiff has filed a possession bond.
Such notice sba-14 must be served on a defendant, in the same manner as service of
citation in a forcible entry and detainer suit and shall inform the defendant of all of the
following rules and procedures, except that the officer or other authorized person serving
the notice of possession bond shall return such notice to the justice who issued same
within one day after service:

Lal-Defendant may remain in possession if,
^1.^ defendant executes and files a counterbond prior to the expiration of six days
from the date defendant is served with notice of the filing of plaintiff's bond. Said
counterbond shall be approved by the justice and shall be in such amount as the
justice may fix as the probable amount of costs of suit and damages which may
result to plaintiff in the event possession has been improperly withheld by defendant;
or
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(2) Defendant defendant is entitled within two days of being served with notice of
the possession bond, demands a trial to which must be held
prior to the expiration of six days from the date defendant is served with notice of the
filing of plaintiff's possession bond. If, in lieu of a counterbond, defendant demands
trial within said six-day period, and if the justice of the peace rules after trial that
plaintiff is entitled to possession of the property, the

F1e BFOBeft
^

justice court may issue a writ of possession
after the expiration of five days after such determination by the justice of the peace.
If the defendant requests a trial under this rule it will be the only trial held in this
cause and will supercede the trial which would have been held under the original
citation for forcible entry and detainer; Any trial held under this rule must be a trial
by judge.

(b) If defendant does not file a counterbond and if a°f aaan+ does ne* or demand that a
trial be held prior to the expiration of said six-day period, the
the ^ ^taee

pessessier^ plaintiff may request a writ of possession from the
justice court after the expiration of six days from the date defendant is served with notice
of the filing of plaintiff's possession bond; and

(c) Whenever a justice court issues a writ of possession under this rule a defendant may
appeal in the same manner as after a traditional forcible entry and detainer trial.

Notes and Comments
A defendant must be served with a possession bond in the same manner as

citation in a forcible entry and detainer suit. The trial held under this rule must be a trial
by judge because of the severe time limits imposed. If a trial is requested by the
defendant under this rule then it will take the place of the trial referenced in the original
citation.-

RULE 741. REQUISITES OF COMPLAINT

The complaint shall describe the lands, tenements or premises, the possession of which is
claimed, with sufficient certainty to identify the same. The complaint shall be in writin&
on paper measuring_approximately 81/2 inches by 11 inches, and signed and sworn to by
the party , the party's attorney, or the party's authorized agent.

(a) The complaint must state that the premises at issue is located within the precinct
where the complaint is filed.

(b) The complaint must state that the justice court where the complaint is filed has
jurisdiction over the suit.
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(c) If the complaint seeks judgment for rent and contractual late charges then the
complaint must state the frequency with which the rent is paid, the day on which
it becomes due, and the amount of rent the tenant is obli atg ed to pay on that du.
The complaint must also state the total rent and contractual late charges which
are owed when the petition is filed.

(d) The complaint must state facts which entitle the coWlainant to the possession
authorized under Chapter 24 of the Texas Property Code..

(1) If the suit for possession is based on non-payment of rent and contractual
late charges, then the complainant must attach to the complaint a copy of
any relevant sections of a written lease, if any, including the parties to the
lease, the term of the lease, the provisions relating to rent, the signatories
to the lease, and any other sections relevant to the suit. In addition, the
complainant must attach a copy of any relevant written payment records
for the period in dispute.

(2) If the suit for possession is based on a breach of a lease other than non
payment of rent, then the complainant must attach a copy of any relevant
sections of a written lease, if any, including the parties to the lease, the
term of the lease, any provisions of the lease alleged to have been
breached, the signatories to the lease, and any other sections relevant to
the suit.

(3) If the suit for possession is based on the termination of an executory
contract, or a foreclosure then the complainant must attach to the
complaint a copy of any relevant sections of documents which form the
basis for the suit for possession.

(4) If the suit for possession is based on the tenant's holding over after the
termination of the tenant's right t to possession then the complainant must
attach to the complaint copies of the relevant sections of any written
documents which form the basis for the suit for possession.

(5) If the suit for nossession is based on grounds other than 1-4 above then
the complainant must attach copies of the relevant sections of any written
documents which form the basis for the suit for possession.

(e) The complainant must also provide enough additional copies of documents
required by this rule to enable the court to attach those copies to each citation. If
the complaint fails to attach any information required by this rule then the trial
may be postponed on motion of any party or on the court's own motion, in
accordance with Rule 745. Failure by the complainant to attach any information
required by this rule is not grounds for the dismissal of the suit.

(f) The grounds under which the complainant is entitled to possession and other
damages authorized by Rule 738 is limited by the facts stated in the complaint.
The complaint may be amended by the complainant at an,^^t'nne prior to trial. If
the complaint is amended the defendant may request a continuance in
accordance with Rule 745.

(Amended Dec. 5, 1983, eff. April 1, 1984; July 15, 1987, eff. Jan. 1, 1988.)

Notes and Comments
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This rule sets forth more formal pleading requirements and limits the complainants
grounds for the recovery of a judgment to those facts stated in the complaint. While the

complaint may be amended, it would allow the defendant to request a continuance to
prepare an additional defense. The complainant is also required to attach copies of any
documents relevant to the suit to the complaint, which the court would then be required to
attach to the citation. The failure of the complainant to attach relevant documents would
be grounds to request a continuance but would not be grounds for the dismissal of the
suit. If the documents were relevant, and were not voluntarily provided by the
complainant, then the defendant could make a request for discovery under Rule 743.

Source: Art. 3979, unchanged.
Change by amendment effective April 1, 1984; Corrective.

[Comment for the committee. This prevents having to amend the rules if the Property
Code is renumbered.]

RULE 742. SERVICE OF CITATION

(a) Person Authorized to Serve Citation in Forcible Entry and Detainer Actions.
Persons authorized to serve citation in Forcible Entry and Detainer actions include (1)
any sheriff or constable or other person authorized by law or, (2) any person authorized
by law or written order of the court who is not less than 18 years of age. No person who
is a party to, or interested in the outcome of a suit shall serve any process.

(b) Method of Service of Citation
The officer or other person authorized to
serve citation shall execute the citation by delivering a copy of it to the defendant, or by
leaving a copy thereof with some person over the age of sixteen years, at his Usual plaee
of abede the premises at issue, at least six days before the r-e trial day tkeFee€ €eF as

shown on the citation. anden or before The person serving the
citation he shall return stieh the citation, noting the action taken thereon, with hisaetien
wr-i**°a *h°r , to the justice who issued the safne citation at least one day before the
ggpea2p2e trial day named in the citation.

(Amended Aug. 18, 1947, eff. Dec 31, 1947.)

Notes and Comments

Source: Art 3980, with minor textual change.

[Comment for the committee. This will conform service of citation in evictions to service
for all other civil suits in Texas. The requirement that the citation be returned at least
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one day prior to trial will prevent the citation being returned after the time setfor trial
although on the same day.]

RULE 742a. SERVICE BY DELIVERY
TO PREMISES

If the sworn complaint lists all an weA aaaf°s the address of the premises at
issue as well as any other alternate addresses of the defendant or defendants as contained
in a written lease agreement,

, and if service of
citation cannot be effected under Rule 742 then service of citation may be by delivery to
the premises in question at issue as follows:

If the officer or other person authorized to serve citation in forcible entry and detainer
actions is unsuccessful in serving sueh citation under Rule 742,
the officer or other authorizedperson shall no later than five days after receiving such
citation execute a sworn statement based on personal knowledge, confirming that the
^ffie°rhas maa° diligent efforts have been made to serve such citation on at least two
occasions at all addresses of the defendant in the county where the premises are located
as may be shown on the sworn complaint, stating the times and places of attempted
service. Such sworn statement shall be filed by theeffieer- with the justice wheskall
HF-0^ After promptly considering the
sworn statement oF+"° effie°f the justice may then authorize service by written order

as follows:

(a) The officer or other authorized person shall place the citation inside the premises by
ftlaEing it through a door mail chute or by slipping it under the fieat deer main entry door
to the premises; and if neither method is possible or practical, the effieef: shal to securely
affix the citation to the frefA deef or main entry door to the premises: and

(b) The officer or other authorized person shall that same day or thexem day deposit in
the mail a true copy of such citation with a copy of the sworn complaint attached thereto,
addressed to the defendant at the premises in question and sent by first class mail; and

(c) The officer or other authorized person shall note on the return of such citation the date
of delivery under (a) above and the date of mailing under (b) above. The return of the
citation by an authorized person shall be verified; and

(d) Such delivery and mailing to the premises shall occur at least six days before the
r-et trial day as shown on of the citation; and on or befiar-e at least one day before the
gppeffaacg trial day named in the citation assigned ••^. the officer or other
authorized person accoinplishing service he shall return such citation noting with his the
action taken wfittet^ thereon, to the justice who issued the same.
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It shall not be necessary for the aggrieved party or his the party's authorized agent to
make a request for or motion for alternative service pursuant to this rule.

(Added April 15, 1982, eff. Aug. 15, 1982.)

This is a new rule.

Notes and Comments

[Comment for the committee. This will conform service of citation under 742a with
service under Rule 742. It will also relieve the landlord of the requirement of putting
down all possible addresses of the defendantfor the process server to attempt service at
before a request for service under Rule 742a can be made. The best address in which to
serve a defendant for an eviction is generally at the premises in question. It will also
require the process server to get the citation back to the court at least one day prior to
trial. If the trial is set for 9am and the process server doesn't get the citation back until
3pm then it doesn't do much good as the trial will have been rescheduled even though the
process server will have technically complied with the law. This change will also require
that the server file a verified return of citation. Another change is that the server mails
the citation on the same day it is attached to or slipped through the door. This solves the
problem of how you calculate the earliest trial date under sub-section (d) [i.e. do you
calculate from the date of delivery or the date of mailing?] and it gets the mailed citation
to the defendant quicker by 1 day.

RULE 743. DOCKETED

The cause shall be docketed and tried as other cases. If the defendant shall fail to enter
an appearance upon the docket in the justice court or file answer before the case is called
for trial, the allegations of the complaint may be taken as admitted and judgment by
default entered accordingly. If the plaintiff shall fail to appear when the case is called for
trial, the case may be dismissed for want of prosecution. The justice shall have authority
to issue subpoenas for witnesses to enforce their attendance, and to punish for contempt.

Generally, discovery is not appropriate in forcible entry and detainer actions,
however, the justice has the discretion to allow reasonable discoverk

(Amended Aug. 18, 1947, eff. Dec. 31, 1947.)

Source: Art. 3981, unchanged.
Notes and Comments

[Comment for the committee: Some provision must be made for discovery although
applying the entire discovery rules for forcible entry and detainer cases is not
reasonable. This language is similar to the language in Chapter 28 of the Government



9

Code providing for reasonable discovery in small claims court, therefore the justice
courts will be familiar with this terminology.]

RULE 744. DEMANDING JURY

Any party shall have the right of trial by jury, by making a request to the court on or
before five days from the date the defendant is served with citation, and by paying a the
jury fee e€five dellars required by law for requesting a jury trial in justice court. Upon
such request, a jury shall be summoned at the earliest opportunity, as in other eeses^r^
justice court proceedings. This rule will not apply to trials conducted under Rule 740.

(Amended July 15, 1987, eff. Jan. 1, 1988.)

Notes and Comments

Source: Art 3982, unchanged.

[Comment for the committee. See comment at the end regarding Rule 4]

RULE 745. TRIAL POSTPONED

For good cause shown, supported by affidavit of either party, the trial may be postponed
for a period not exceeding si* seven days,. Upon a showing of exceptional circumstances,
supported by affidavit of either party, or on the court's own motion, the trial may be
postponed for an additional seven day period. The trial may be postponed for a longer
period upon the agreement of all parties provided such agreement is made in writing and
filed with the court, or if the agreement is made in open court. -

Notes and Comments

Source: Art 3983, unchanged.

[Comment for the committee. Many JP courts hold evictions only one day a week and it
is generally on the same day each week, therefore being able to continue a case for only
6 days is often inconvenient for the court. There are some cases where both parties
would like a longer continuance in order to further prepare or for settlement discussions.

RULE 746. ONLY ISSUE
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Except as provided in rule 738, the only issue in a forcible entry and detainer action
under Chapter 24 of the Texas Property Code is the right to actual possession and the
merits of the title shall not be adjudicated.

(Amended Dec. 5, 1983, eff. April 1, 1984; July 15, 1987, eff. Jan. 1, 1988.)
Notes and Comments

The issue to be determined in a forcible entry and detainer is the right to actual
possession, and the merits of title are not to be adjudicated. Thus, whenever conflicting
claims of title must be adjudicated in order to determine which party has the ri ng t of
possession, the justice court will not have jurisdiction. Although the tenant may assert a
question of title, if a genuine question of title is not raised, then the justice court would
have jurisdiction. Merely questioning the merits of title without evidence of a genuine
dispute will not cause the justice court to lose jurisdiction. The justice court may inquire
into the merits of title in order to determine whether or not the court has jurisdiction, and
may even accept into evidence proof of title, not for the purposes of determining title, but
in order to establish the existence of a landlord-tenant relationship and to resolve the
question of actual possession.

Source: Art. 3984, with minor textual change.

Change by amendment effective April 1, 1984: Corrective.

(Comment for the committee. This is a housekeeping change so we will not have to
amend the rules if the property code is renumbered. Also by eliminating the word only

perhaps we clear up some confusion about what can be tried in an eviction action. Rule
746 now seems to be in conflict with rules 738 and 748. Striking only makes it more
consistent.

RULE 747. TRIAL

If no jury is demanded by either party, the justice shall try the case. If a jury is demanded
by either party, the jury shall be impaneled and sworn as in other cases; and after hearing
the evidence it shall return its verdict in favor of the plaintiff or the defendant as it shall
fmd.
(Amended June 16, 1943, eff. Dec. 31, 1943; June 10, 1980, eff. Jan 1, 1981.)

Source: Art. 3985.
Notes and Comments

Change by amendment effective January 1, 1981: The last sentence of the former rule is
deleted because it is the same provision as the second sentence of Rule 743.
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RULE 747a. REPRESENTATION
BY AGENTS

In forcible entry and detainer cases for non-payment of rent or holding over beyond the
rental term, the parties may represent themselves or be represented by their authorized
agents, who need not be attorne,^inj-a^^ In any forcible entry and detainer suit
in justice court, an authorized agent requesting or obtaining a default judgment need not
be an attorney.

(Added April 15, 1982, eff. Aug. 15, 1982.)

This is a new rule.
Notes and Comments

[Comment for the committee. This will conform Rule 747a to Section 24.011 Texas
Property Code.

RULE 748. JUDGMENT AND WRIT

If the judgment or verdict is be in favor of the plaintiff, the justice shall give judgment for
plaintiff for possession of the premises, and costs_ The justice may also give judgment
for dnmages the plaintiff for back rent, contractual late charges and attorney's fees, if
sought and established by proof, and provided that such claims are within the - jurisdiction
of the court. . If the judgment or verdict is be
in favor of the defendant, the justice shall give judgment for defendant against the
plaintiff for costs and for possession of the premises. The justice may also award a
defendant who prevails against the plaintiff in the issue of possession, a judgment for
attorney's fees if authorized and established by proof, and provided that such claim is
within the jurisdiction of the court. an. If the judgment is for the plaintiff
for possession, the justice s#all must issue a writ of possession except that no-Ne writ of
possession shall issue until the expiration of five days from the time da y the judgment is
signed.

(a) A forcible entry and detainer judg,ment shall be in writin ig^parate document and
contain the full names of the parties, as stated in the pleadings, and state for and
against whom the judgment is rendered. The judgment shall recite who is awarded:
(1) possession of the premises:
(2) back rent, if any, and contractual late charges, if any, and in what

amount.
(3) attorney's fees, if any, and in what amount:
(4) court costs and in what amount.

(b) A forcible entry and detainer judgment shall contain fmdings of fact which must
include the following:
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(1) whether there is an obligation to pay rent on the part of the defendant;
(2) a determination of the rent payingperiod;
(3) a determination of the day rent is due;
(4) a determination of the amount of rent due each rent payingperiod, and if the

rental agreement provides that all or part of the tenant's rental obli atg ion is
subsidized by the government then a determination as to how much rent is to be
paid by the tenant and how much rent is to be paid by the federal government;

(5) a determination of the date through which the judgment for back rent, and
contractual late charges is calculated.

(c) If there is no obligation on the part of the tenant to pay rent then the jud eg shall
make a finding as to the fair market rental value of the premises per month as if there
was an obligation to pay rent.

(d) If the judgment of the justice court is not appealed then it remains in force and a
prevailing party may enforce their rights under the judgment in the justice court. If
the appeal from the justice court is perfected in accordance with Rule 749b, and the
county courts jurisdiction is invoked then the justice court may not enforce the
judgment. The judgment of the justice court will be vacated upon final judgment in
the case by the county court.

(e) The county court may rely on the justice court judgment in determining when and in
what amount rent is due to be paid by the appellant into the registry of the county
court during the pendency of the appeal. The county court may also rely on the
judgment of the justice court in determining whether or not to issue a writ of
possession in the event rents are not timely paid into the registry of the county court.
Nothing in this rule prohibits the county court from making an independent
determination, either on its own motion or on sworn motion of either party, as to the
amounts and due dates of rents to be paid into the registry of the county court during
the pendency of the appeal.

Notes and Comments
The main issue in a forcible entry and detainer action is possession, however a plaintiff
may join a claim for rent, contractual late charges, costs, and attorney's fees to the issue
of possession. The rules also allow a defendant who prevails to recover any costs and
attorney's fees to which they are entitled and although a defendant may not file a
counterclaim, any available defenses may be raised at trial. Recovery under any other
grounds is not permitted under this section. This amendment to the rule also sets out a
requirement that judgments in a forcible entry and detainer case be in writing in a
separate document and that the judgment contains specific information, including
findings of fact about the rent. This is necessary in order to determine the amount of the
appeal bond and the supersedeas bond, and for the county court to determine when and
how much rent the tenant/appellant should pay into the registry of the court when the
appeal is pending in county court.. Part (c) requires a finding by the court of the fair
market rental value of the premises if there is no contractual obligation for the defendant
to pay rent. This is neeessafy, fer
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Drev°-o^ Gea°` This is necessary where there is no obligation to pay rent, such as after a
foreclosure or the termination of an executory contract.

Once an appeal is perfected to the county court in accordance with Rule 749b, the
county court's jurisdiction is invoked. Should the county court dismiss the appeal for
want of jurisdiction, that ruling is reviewable by the court of apPeals. If no timely ppeal
is taken of a county court dismissal for want of jurisdiction, then the justice court
judgment will be the prevailing judgment.

(Amended July 26, 1960, eff. Jan. 1, 1961; July 22, 1975, eff. Jan. 1, 1976; June 10,
1980, eff. Jan 1, 1981; July 15, 1987, eff. Jan 1, 1988.)

Source: Art. 3986.
Notes and Comments

Change: Elimination of verdict of "guilty" or "not guilty."

Change by amendment effective January 1, 1961: The time within which writ of
restitution to issue changed from two days to five days.
Changes by amendment effective January 1, 1976; The amendments authorize judgments
for costs and damages which Rule 740 protects.

Change by amendment effective January 1, 1981; Changed so that time runs from the
date judgment is signed.

(Comment for the committee. This will clarify what a prevailing plaintiff or defendant is
entitled to if they are successful. We have some defendants who try to file a counterclaim
on evictions which I don't think is contemplated under the rules. Since a forcible entry
and detainer does not bar a tenant from filing a suit for trespass, damages, waste, mesne
profits or any other cause of action, the inability to file a counterclaim in aforcible will
not harm the tenant. This will also require for the first time a separate written judgment
which contains information which will be needed in setting an appeal or supersedeas
bond and in calculating how much rent will need to be paid into the registry of the court
during the pendency of the appeal)

RULE 749. MAY APPEAL

pffty, ,
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HE)

(a) Allmotions to set aside a forcible entry and detainer judgment or for a new trial shall
be made within 1 day after the judgment is signed. The filing of a motion to set aside
a judgment or for a new trial does not extend the deadline to perfect an appeal under
these rules.

(b) A party may appeal from a final judgment in a forcible entry and detainer to the
county court of the county in which the judgment is signed.

(c) A defendant may appeal by filing with the justice, not more than five days after the
judgment is signed, an appeal bond, deposit, or security to be approved by said justice
in an amount equal to the court costs incurred in justice court.

(d) A plaintiff may appeal by filing a written notice of appeal with the justice not more
than five days after the day the judgment is signed. The notice of appeal must
identify the trial court, plaintiff, defendant and the cause number, and state that the
plaintiff desires to appeal. The notice of appeal must be si ng ed b,^^the plaintiff or the
plaintiff's authorized agent.

(e) The party appealing the judgment must also pay to the justice court, the filing fee
required by that count,^ppeal a case to county court. The justice court will
forward the filing fee to the county clerk along with all other papers in the case. The
filing fee must be made payable to the county clerk of the county in which the case
was heard.

(f) If an appeal bond is posted it must meet the following criteria:
(1) It must be in an amount required by this rule,
(2) It must be made payable to the county clerk of the county in which the case was

heard,
(3) It must be signed by the judgment debtor or the debtor's authorized agent,
(4) It must be signed by a sufficient surety or sureties as approved by the court. If an

appeal bond is si ng ed by a surety or sureties, then the court may, in its discretion,
require evidence of the sufficiency of the surety or sureties prior to approving the
appeal bond.

Denosit in lieu of a eal bond. Instead of filinDI7 a suretv a eal bond, a partv maDi7

deposit with the trial court:
( 1 ) cash•
(2) a cashier's check payable to the county clerk of the county where the case was

heard, drawn on any federally insured and federally or state chartered bank or
savings and loan association: or

(3) with leave of court, a negotiable obligation of the federal government or of anX
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federally insured and federally or state chartered bank or savings and loan
association.

(h) Any motions challenging the sufficiency of the appeal bond or deposit in lieu of
appeal bond may be filed with the county court.

G) Within five days following the filing of an appeal bond by a defendant, or the filing of
a notice of appeal by a plaintiff, the party appealing shall give notice in accordance
with Rule 21 a of the filing of an appeal bond or the filing of a notice of appeal to the
adverse party. No judgment shall be taken by default against the adverse party in the
county court to which the cause has been appealed without first showing substantial
compliance with this subsection.

(Amended Aug. 18, 1947, eff. Dec. 31, 1947; July 22, 1975, eff. Jan. 1, 1976; June 10,
1980, eff. Jan 1, 1981; July 15, 197, eff. Jan. 1, 1988.)

Source: Art. 3987, unchanged.
Notes and Comments

Changes by amendment effective January 1, 1976: The first sentence has been moved to
that place from within the rule as previously written. The amount of the appeal bond is
fixed by the justice as prescribed by Rule 752.

Change by amendment effective January 1, 1981: Changed so that time runs from the
date judgment is signed.

Comment on 1988 Change: The purpose of this amendment is to give notice to the
appellee that an appeal of the case from the justice court has been perfected in the county
court.

(Note to committee: This rule is rewritten to allow a two-part method of appeal. Rule
749 sets forth what a plaintiff and defendant must do to appeal the judgment, including
the notice, amount of the appeal bond or contents of the notice of appeal. Rule 749a
talks about the affidavit of indigence which replaces the old pauper's affidavit. The
affidavit of indigence may be used to avoid posting the appeal bond and may be used to
suspend the enforcement of the judgment, including the writ of possession. Rule 749b
discusses what must occur for an appeal to be perfected and rule 749c contains the form
of the appeal bond, which was formerly found in rule 750.)

gUU 74 n..rER'S AFLTTI A\ 7TT
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Rule 749a Affidavit of Indigence

(a) Establishing indigence
A party who cannot pay the costs to appeal to the county court may proceed without
advance payment of costs if

(1) the party files an affidavit of indigence in compliance with this rule within
five days after the justice court judgment is signed; and
(2) the claim of indigence is not contested or, if contested, the contest is not
sustained by a timely written order.

(b) Contents of affidavit.
The affidavit of indigence must identify the party filing the affidavit and must state
what amount of costs, if any, the party can pay. The affidavit must also contain
complete information about:

(1) the nature and amount of the party's current employment income,
government- entitlement income, and other income;
(2) the income of the party's spouse and whether that income is available to the

PM
(3) real and personal property the party owns;
(4) cash the party holds and amounts on deposit that the party may withdraw;
(5) the party's other assets;
(6) the number and relationship to the party of any dependents;
(7) the nature and amount of the party's debts;
(8) the nature and amount of the party's monthly expenses;
(9) the party's ability to obtain a loan for court costs;
(10) whether an attorney is providing free legal services to the partX;
(11) whether an attorne,Y has agreed to pay or advance court costs.

(c) When and Where Affidavit Filed
An appellant must file the affidavit of indigence in the justice court within five da,^
after the justice court judgment is signed

(d) Duty of Clerk or Justice of the Peace
Upon the filing of an affidavit of indigence the justice of the peace or clerk of the
court shall notice the opposingparty of the filing of the affidavit of indigence within
one working day of its filing by written notification accomplished by first class mail.

(e) No contest filed
Unless a contest is timely filed, no hearing will be conducted, the affidavit's
allegations will be deemed true, and the party will be allowed to proceed without
advance payment of costs.

(f) Contest to affidavit
The appellee or county clerk, may contest the claim of indi eg ny filing a contest to
the affidavit. The contest must be filed in the justice court within five days after the
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date when the notice of the filing of the affidavit was mailed by the clerk or justice of
the peace to the opposing party. The contest need not be sworn.

(g) Burden of Proof
If a contest is filed, the party who filed the affidavit of indigence must prove the
affidavit's allegations. If the indigent party is incarcerated at the time the hearing on
a contest is held, the affidavit must be considered as evidence and is sufficient to meet
the indigent party's burden to present evidence without the indigent party's attending
the heariniz.

(h) Hearing and decision in the trial court
(1) Notice required

If the affidavit of indigence is filed in the justice court and a contest is filed, the
justice court must set a hearing and notify the parties of the setting.

(2) Time for hearing.
The justice court must either hold a hearing and rule on the matter or sign an
order extending the time to conduct a hearing within five days from the date a
contest is filed.

(3) Extension of time for hearing.
The time for conducting a hearing must not be extended for more than five days
from the date the order is signed.

(4) Time for written decision; effect.
Unless-within the period set for the hearing---the justice court signs an order
sustaining the contest, the affidavit's allegations will be deemed true, and the
party will be allowed to proceed without advance payment of costs.

(i) Appeal from the justice court order disapproving the affidavit of indigence
(1) No writ of possession may issue pending the hearing by the county court of the

appellant's ri ng t to appeal on an affidavit of indigence.
(2) If a justice of the peace disapproves the affidavit of indi eng ce, appellant may.

within five days thereafter, bring the matter before the county court for a fmal
decision, and on request, the justice shall certify to the county court appellant's
affidavit, the contest thereof, and all documents, and papers thereto. The countX
court shall hold a hearing de novo and rule on the matter within five days from
the date the matter is brought to the county court, or within that five day ep riod,
sign an order extending the time to conduct a hearing, The time for conducting a
hearing must not be extended for more than five days from the date the order is
signed. If the affidavit of indigence is approved by the county court, it shall
direct the justice to transmit to the clerk of the county court, the transcript,
records, and papers of the case. If the county court disapproves the affidavit of
indigence, may perfect an appeal by filing an appeal bond, deposit, or
security with the justice court in the amount required by this rule within five
days thereafter. If no appeal bond is filed within five days thereafter, the justice
court may issue a writ of possession.

(j) Costs defined
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As used in this rule, costs means:
(1) a filing fee paid in justice court to initiate the forcible entrX and detainer action:
(2) any other costs sustained in the justice court; and
(3) a filing fee paid to appeal the case to the county court.

(Note to committee: The new affidavit of indigence replaces the pauper's affidavit and
generally follows the TRAP rules except for afew modifications necessary to make the
rule fit these cases. It is important to note that the approval of an affidavit of indigence
en,^y allows the case to be appealed and suspeff suspends the enforcement
of the judgment. , . The procedures for filing, contesting
and appealing the denial of the affidavit of indigence are essentially the same as under
old rule 749a.)

of thefental agr-eefneat-.

9 , 1977 , 1 , 197-7.4

O-E
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Rule 749b Appeal Perfected

When the defendant timely files an appeal bond, deposit, or security in conformity
with Rule 749, and the filin fgee required for the appeal of cases to the county court is
paid, or an affidavit of indigence approved in conformity with Rule 749a, the a12peal bX
the defendant shall be perfected. When the plaintiff timely files a notice of appeal in
conformity with Rule 749 and the filing fee required for the appeal of cases to county
court is paid, or an affidavit of indigence approved in conformity with Rule 749a, the
appeal by the plaintiff shall be perfected. When an appeal has been perfected, the justice
court shall make out a transcript of all the entries made on it's docket of the proceedings
had in the case and immediately file the same, together with the original paners, any
money in the court registry pertaining to that case, and the appeal bond, deposit, or
security filed in conformity with Rule 749, or the affidavit of indi eg npproved in
conformity with Rule 749a with the county clerk of the county in which the case was
heard.

The county clerk shall docket the case and the trial shall be de novo. The county clerk
shall immediately notify both and appellee of the date of receipt of the
transcript and the docket number of the cause. Such notice shall advise the defendant of
the necessity for filing a written answer in the county court when there is no written
answer on file in the justice court.

The perfection of an appeal in a forcible entry and detainer case does not suspend
enforcement of the judgment. Enforcement of the judgment, may proceed in the county
court unless the enforcement of the judgment is suspended in accordance with rule 750.
If the appeal is based on a judgment for possession and court costs only, then the tenant's
failure to post a supersedeas bond, when required, will allow the appellee to seek a writ
of possession, and the issue of possession may not be further litigated in the forcible entry
and detainer action in the county court.

No factual determination in a forcible entry and detainer action, including
determination of the ri h^ t to possession, will be given preclusive effect in other actions
that may be brought between the parties.

Notes and Comments
An appeal by a tenant for rent, contractual late charges, attorney's fees, and court

costs may be appealed without appealing the issue of possession. However, if the appeal
is based on a judgment for possession and court costs only, then the tenant's failure to
post a supersedeas bond will allow the appellee to seek a writ of possession. No factual
determination in a forcible entry and detainer action, including a determination of the
right to possession, will be given anYpreclusive effect in other actions that may be
brought between the parties. Thus, a tenant dispossessed under a writ of possession is not
precluded under res judicata or collateral estoppel principles from bringing a wrongful
eviction action.

If a defendant perfects the appeal to the county court by t^he approval of an affidavit
of indigence, it is not necessary for the defendant to post a supersedeas bond, deposit , or
security to remain in possession, and to suspend the enforcement of the judgment.
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(Added May 9, 1977, eff. Sept. 1, 1977; amended April 15, 1982, eff. Aug. 15, 1982;
April 24, 1990, eff. Sept. 1, 1990.)

Notes and Comments
Change by amendment effective August 15, 1982: This rule is amended so that one

month's rent need not be paid when an appeal bond is made.

Comment to 1990 change: To dispense with the appellate requirement of payment of any
rent into the court registry.

(Amended May 9, 1977, eff. Sept. 1, 1977; July 15, 1987, eff. Jan. 1, 1988; Apri124,
1990, eff. Sept. 1, 1990.)

(From old RULE 751)
Notes and Comments

Source: Art. 3989.

Amended to require immediate filing of papers and money with clerk of county court.
Provides for precedence of trial, hearings, and motions.

Comment on 1988 Change: This amendment provides due process to pro se defendants
by advising them of the necessity of filing a written answer in the county court if they did
not file one in the justice court.

Comment to 1990 change: To provide for transfer of subject funds.

(Note to committee; This rule sets forth what must occur to perfect an appeal. It now
includes a requirement that the filing fee for county court be paid to the justice court. As
in old rule 749c it also dictates what the justice court must do when an appeal is
perfected.)

11 Aa n

9 , 1977 , 1 , 1977 ; 15 , 1982 , 15 , 1982-;
April 24, 1990 , 1 ,

15 ,
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RULE 750: RULE 749c FORM OF APPEAL BOND

The appeal bond authorized in the preceding fffiele rule may be substantially as follows:

, Plaintiff "The State of Texas,

vs. "County of

, Defendant Cause Number

"W-hereas WHEREAS, in the above entitled and numbered upen a wr-it of forcible entry
and detainer in the Justice Court of precinct of County,
Texas, judgment was signed on the day of , in favor of

appellee., and against QD-. amnellant. *ri°afe^
,

f^`.^" ^f'ho said A . B .B-6^ the day of ,
n and Fr t t^iC-^ ^J

r^^^ a--From €r^ which judgment the said -.B appellant, hasr^ appealed wishes to
appeal to the county court; now, therefore, the said QD appellant, and his/he sureties,
covenant that appellant will prosecute hisihe^ said appeal with effect and pay all cost and
damages which may be adjudged against the appellant, provided the sureties shall not be
liable in an amount greater than $ , said amount being the amount of the bond
herein.

NOW, THEREFORE, WE , appellant, as principal,
and , as surety at
(address of surety), and as surety at

(address of surety), acknowledge ourselves as
bound to pay to appellee county clerk of
County, Texas, the sum of $ , conditioned that appellant shall prosecute the
appeal with effect and will perform an adverse judgment fmal on appeal.

" Given under our hands this day of , A.D.

Signature of Ap ellant

Signature of Surety

Signature of SuretX
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(Amended July 22, 1975, eff. Jan. 1, 1976.)

Notes and Comments
Source: Art. 3988, unchanged.

Change by amendment effective January 1, 1976: The form is amended to state the limits
of liability of the sureties.

(Note to committee: This form of the appeal bond has been modified. It was formerly
found in rule 750 but was moved so that all rules pertaining to the appeal are found in
one place.)

Rule 750 SUSPENDING ENFORCEMENT OF FORCIBLE ENTRY AND
DETAINER JUDGMENT PENDING APPEAL TO COUNTY COURT

(a) In a forcible entry and detainer case an appellant who has perfected an appeal under
these rules shall be entitled to suspend the enforcement of the judgment and, where
applicable, stay in possession of the premises during the pendency of the appeal, by
complying with the following procedure:

(1) filing with the justice court a written agreement with the appellee for suspending
enforcement of the judgment ; or
(2) filing with the justice court a good and sufficient supersedeas bond; or
(3) making a deposit with the justice court in lieu of a supersedeas bond; or
(4) providing alternate securitkas ordered by thejustice court.

ibLPersedeas Bonds
(1) must be in an amount required by this rule;
(2) must be made payable to the ee2nbtgkEk judgment creditor of the county in
which the case was heard;
(3) must be si ng ed by t^he appellant or the apMllant's agent;
(4) must be si ng ed by a sufficient surety or sureties as approved by the justice court.
(5 ) the justice court may, in its discretion require evidence of the sufficiency of the
surety or sureties prior to approving the supersedeas bond.

(c) Deposit in lieu of supersedeas bond.
Instead of filing surety supersedeas bond, a party may deposit with the justice court;

( 1 ) cash•
y(2) a cashier's check payable to the , ^ judgment creditor, drawn on an

federally insured and federally v or state chartered bank or savings and loan
association; or

(3) with leave of court, a negotiable obligation of the federal government or of anX
federally insured and federally or state chartered bank or savings and loan
association.
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(d) Conditions of Liabilitv
The surety or sureties on a bond, any deposit in lieu of a supersedeas bond, or any
alternate security ordered by the court is subject to liability for all damages and costs that
may be awarded against the debtor-up to the amount of the supersedeas bond, deposit,
or security-if;

(1) the debtor does not perfect an appeal or the debtor's appeal is dismissed, and the
debtor does not perform the justice court's judgment; or
(2) the debtor does not perform an adverse judgment final on appeal.

(e) Effect of supersedeas. Enforcement of a judgment must be suspended if the
judgment is superseded. Enforcement begun before the judgment is superseded must
cease when the judgment is superseded. If execution or a writ of possession has been
issued, the county court will promptly issue a writ of supersedeas.

(f) Amount of supersedeas bond, deposit or security. The amount of the supersedeas
bond, deposit or security must be at least in an amount to cover;

(1) the amount of the judgment, and interest on the judgment for the estimated
duration of the appeal;
(2) the amount of attorney's fees awarded for the appellee;
(3) the amount of rent owed by t^ppellant for the current rent paying period less
anyportion of that rent reflected in the judgment, except that if the appellant was the
plaintiff in justice court then the supersedeas bond need not include any rent; or
(4) if there is no obligation on the part of the appellant to pay rent then an amount
equal to the fair market value of the rent for the current month.
.(5) Lesser amount The justice court may order a lesser amount than required bX
subsections 1-4 above if the justice court fmds that;

(A) posting a supersedeas bond, deposit, or security in the amount required bX
subsections 1-4 above will irreparably harm the appellant; and
(B) that posting a supersedeas bond, deposit or security in a lesser amount will
not substantially impair the appellee's ability to recover under the judgment after
all appellate remedies are exhausted.

(2) Effect of appellant's not paying rent or the amount of fair market value into the
registry of the county court.

(1) During the pendency of the appeal the an appellant who is a tenant must pay
rent, or the amount determined to be a fair market rental value of the
premises as set forth in Rule 748, into the registry of the county court as it
becomes due. Upon sworn motion filed in county court, either party may
contest the findings set forth in the justice court judgment as to rent or fair
market rental value. The court may hold a hearing on the motion. If the
appellant fails to make tiinely payments into the registry of the county court
as it becomes due, the appellee may file a notice of default in the countX
court where the cause is pending. Upon sworn motion by the Q12ellee, and a
showing of default by the appellant in making payments into the registry of
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the county court as they become due, the court gh^y must issue a writ of
possession.

(2) During the appeal, if a governmental agency is responsible for payment of a
portion of the rent and does not pay that portion to the landlord or into the
registry of the county court, the landlord may file a motion with the county
court requesting that the tenant be required to pay the full amount of the rent
into the county court registry as a condition for remaining in possession.
After notice and hearing, the court may grant the motion only if the landlord:

(A) did not cause the agency to cease making the payments: and
(B) is not able to take an action that will cause the agency to resume making
payments or to otherwise pay all11 or part of the rent.

(3) The county court may allow the appellee to withdraw any or all rent or the
amount determined to be a fair market rental value from the county court
registry upon;
(A) sworn motion and hearing=prior to final determination of the case,
showing the right to receive payment;
(B) dismissal of the appeal, or
(C) order of the court upon final hearing,

(4) All hearings and motions under this rule shall be entitled to precedence in the
county court.

(h) When the enforcement of the judgment has been suspended the justice court shall
stay all further proceedings on the judgment and shall immediately make out a transcript
of all the entries on the court's docket of the proceedings related to the suspension of the
judgment; and shall immediately file same, together with the supersedeas bond, deposit,
or security with the clerk of the county court. The justice court will immediately issue
whatever writs of supersedeas are needed, or take other actions to suspend the
enforcement of thejud ment.

(i) Once the appeal has been perfected and five days have expired since the day the
judgment was si neg d, any actions to enforce or suspend the enforcement of the
judgment under this rule, or to modify an existing justice court order suspendingthe
enforcement of the judgment, must be filed in the county court where the apReal is
pending.

(j) If the appeal is perfected and the tenant does not pay rent into the registry of the
county court as it becomes due, the county court, where the appeal is pending, may
issue a writ of possession at any time. The duty of the defendant to pav rent into the
registry of the county court as it becomes due exists even if the appeal is perfected by
the approval of an affidavit of indi eg nce.

(k) If the appeal is perfected by the approval of an affidavit of indigence, the defendant
need not post a supersedeas bond, deposit, or security with the justice court in order to
remain in possession, or to suspend the enforcement of the judgment.
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Notes and Comments

If the defendant who perfects an appeal from an adverse judgment does not pav rent into
the registty of the county court as it becomes due, the appellee may request a writ of
possession from the county court where the case is pending at any time. A defendant
who perfects an appeal by the approval of an affidavit of indigence may remain in
possession and susl2end the enforcement of the judgment without posting a supersedeas
bond, deposit or security. A defendant who perfects an appeal by QJ?roval of an
affidavit of indigence must still pay rent into the registry of the county court as it
becomes due in order to be allowed to remain in possession.

(Note to committee: This sets up the second part of an appeal, which is suspending the
enforcement of the judgment by posting a supersedeas bond. There is no provision to
avoid the posting of a supersedeas bond by filing an affidavit of indigence. This
provision is very similar to the TRAP rules modified somewhat for these cases.)

RULE 751.
TD A NC`CDTDT

eeuA:

efl Ee

9 , 1977 , • Sept . 1 , 1977 ; 15 , 1987 , • jan . 1 , 1988 ; April 24 ,

1990 , 1 , 1990.)

S171fC.`^°.^AT^i .-3789.
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Rule 751 Form of Supersedeas Bond

The supersedeas bond authorized in the preceding article may be substantially as
follows:

SUPERSEDEAS BOND

"The State of Texas"
"County of

"Cause No.

WHEREAS, in the above entitled and numbered forcible entry and detainer in the
Justice Court of Precinct of County, Texas, judgment was
signed on the day of in favor of
(plaintiff/defendant), hereinafter referred to as appellee against
(plaintiff/defendant), hereinafter referred to as appellant for:

Possession,
Court costs of $
Back rent and contractual late charges of $
Attorney's fees of $

together with interest thereon from the date of the judgment, at the rate of percent
per annum, from which jud mg^ppellant has appealed to the county court of

County, Texas.
WHEREAS, appellant desires to suspend enforcement of the judgment pending

determination of said appeal:
NOW, THEREFORE, WE (appellant , as principal,

and as surety at (address of surety), and
as surety at (address of surety), acknowledge ourselves

as bound to pav to (appellee), the sum of $ . said sum being
at least the amount of the judgment, interest, and costs, plus estimated interest from the
date of the judgment until final disposition of the appeal, and any rent, or the fair market
value of the property, currently owed during this rent payingWriod and not reflected in
the judgment, conditioned that appellant shall prosecute the appeal with effect: and in
case the judgment of the county court be against appellant, Opellant shall perform its
judgment, sentence or decree, and pay all such damages as the court may award against
appellant up to the amount of the bond.

"Given under our hands this day of
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Signature of Appellant

Signature of Surety

Signature of Surety

Notes and Comments

This is a new rule. which provides a suggested form for the supersedeas bond
provided by rule 750.

(Note to committee: This is a new supersedeas bondform. Most of the content of old rule
751 is now in rule 749c.)

RULE 752. DAMAGES

On the trial de novo of the cause in the county court the appellant or appellee shall be
permitted to plead, prove and recover his damages, if any, suffered for withholding or
defending possession of the premises during the pendency of the appeal.

Damages may include but are not limited to loss of rentals during the pendency of the
appeal and reasonable attorney fees in the justice and county courts provided, as to
attorney fees, that the requirements of Chapter 24 S°efien ''".^^^ of the Texas Property
Code have been met. Only the party prevailing in the county court shall be entitled to
recover damages against the adverse party.

exeeuted ^ eh ben.a

Notes and Comments
Source: Art. 3990, unchanged; except that by amendment effective December 31, 1943,

the rule is made to extend, in a proper case, to appellant as well as to appellee; and other
relevant changes have been made.

Changes by amendment effective January 1, 1976: Costs and damages are stated by this
rule rather than by various enumeration's in other rules.
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RULE 753. DUTY OF CLERK TO NOTIFY PARTIES

The county clerk shall immediately notify all parties to the justice court judgment of the
date of receipt of the transcript and the docket number of the cause. Such notice shall
advise the defendant of the necessity for filing a written answer in the county court when
the defendant has pleaded orally in the justice court.

RULE 753a. JUDGMENT BY DEFAULT

If the defendant has filed a written
answer in the justice court, the same shall be taken to constitute his the defendant's
appearance and answer in the county court, and such answer may be amended as in other
cases. If the defendant made no answer in writing in the justice court, and i"e fails to
file a written answer within ten eigk full days after the transcript is filed in the county
court, the allegations of the complaint may be taken as admitted and judgment by default
may be entered accordingly.

(Amended June 16, 1943, eff. Dec. 31, 1943; Aug. 18, 1947, eff. Dec. 31, 1947; July 15,
1987, eff. Jan. 1, 1988.)

Notes and Comments
Source: Art 3991, with minor textual change.

RULE 754. RMI^^1 TRIAL OF THE CASE IN COUNTY COURT

(a) The trial of a forcible entry and detainer appeal as well as all hearings and motions
shall be entitled to precedence in the county court.

(b) No jury trial shall be had in any 4ppeal of a forcible entry and detainer. unless a
written request for a jury trial is filed with the clerk of the court a reasonable time
before the date set for trial of the cause on the non-jury docket, but not less than five
days in advance. The fee required by law for requesting a jury trial in county court
must be deposited with the county clerk within the time for making a written request
for jury trial. The clerk shall promptly enter a notation of the payment of such fee

upon the court's docket sheet.

(c) Generally, discovery is not appropriate in forcible entry and detainer appeals,
however, the county court has the discretion to allow reasonable discovery.

(d) The forcible entry and detainer appeal shall be subject to trial de novo at any time
after the expiration of ten full days after the date the transcript is filed in the county
court. The county court may set appeals of forcible entry and detainer cases for trial
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on written motion of any party or on the court's own motion, with reasonable notice
to the parties of a first setting for trial, or by agreement of the parties The case shall
be docketed in the county court in the name of the plaintiff in the justice court as
plaintiff, and in the name of the defendant in the justice court as defendant.
Regardless of which party appealed from the judgment in the justice courtonl,^^the
plaintiff in the county court may take a non-suit. If the county court's jurisdiction is
invoked, then it must dispose of all parties and issues before the courtincluding the
issue of possession.

(e) On written motion by the appellee contesting the sufficiency of the appeal bond or the
supersedeas bond, the county court may hold a hearing on the aPpellee's motion . If
upon review of the appeal bond or the supersedeas bond , the county court should find
the bond to be deficient , the court may disapprove the bond and allow the appellant
five days from the date the bond is disapproved to correct the deficiencies with the
bond. If the deficiencies are corrected then the bond may be approved . If the
deficiencies on the appeal bond are not corrected then the appeal may be dismissed .
If the deficiencies on a supersedeas are not corrected then the appellee may proceed
with the enforcement of judgment including a writ of possession

(f) When the appellant fails to prosecute the appeal with effect or the county court
renders iudgment against the appellant, then the county court must render judgment
against the sureties on the appellant's appeal bond or supersedeas bond, for the
performance of the judgment up to the amount of the bond.

Notes and Comments
This rule provides guidance to the county court in procedures to use in the trial of the
case. When the county court invokes jurisdiction of a case it must dispose of all issues
and parties before the court. If the case is dismissed, once the county court has invoked
jurisdiction, then the dismissal should address the issue of possession

(Note to committee: This rule will provide guidance to the county court's on how to try
appeals offorcible entry and detainer cases. See 754(e) for a comment on a still
unresolved issue.)

RULE 755. WRIT OF POSSESSION

The writ of possession, or execution, or both, shall be issued by the clerk of the county
court according to the judgment rendered, and the same shall be executed by the sheriff
or constable, as in other cases; and such writ of possession shall not be suspended or
superseded in any case by appeal from such final judgment in the county court, unless the
premises in question are being used for residential
purposes only. A judgment of a county court may not under any circumstances be
stayed pending appeal unless, within ten days of the si nin of f the judgment the
appellant files a supersedeas bond in an amount set by the county court
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(Note to committee: There is a conflict between the language in the current rule 755
which says that you cannot supersede a judgment unless the premises was used as a
primary residence and the language in Texas Property Code Section 24.007 which says
that a judgment cannot be stayed unless the premises was used as a residence. This
amendment would conform the rule to the property code. The last sentence in this rule
mirrors the mandate of Section 24.007.)

(Amended July 15, 1987, Jan. 1, 1988.)
Notes and Comments

Source: Art 3993, unchanged.
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Eviction Rules 4, 143a, 216, 190, 245 Ver. 7.8 5/07/02

RULE 4. COMPUTATION OF TIME

In computing any period of time prescribed or allowed by these rules,
by order of court, or by any applicable statute, the day of the act, event, or
default after which the designated period of time begins to run is not to be
included. The last day of the period so computed is to be included, unless it
is a Saturday, Sunday or legal holiday. Saturdays, Sundays and legal
holidays shall not be counted for any purpose in any time period of five days
or less in these rules, except that Saturdays, Sundays and legal holidays shall
be counted for purposes of the three-day periods in rules 21 and 21a,
,extending other periods by three days when service is made by registered
mail or by telephonic document transfer, and for purposes of the five-day
periods provided for under Rules 740, 744, 748, 749, 749a, 7-49b, and 7-49e
750 and 754.

(Note to committee: This needs to be changed because under the current
rules 5 days may be longer than 6 days.
Example: A defendant is served with citation for an eviction on a

Wednesday so under Rule 739 the trial can be held as early as the following
Tuesday. However, under rule 744 the defendant can request a jury trial
within 5 days of service, and under rule 4 you cannot count holidays,
Saturdays or Sundays in that 5 day calculation. If the tenant was served on
Wednesday you would count Thursday and Friday as day 1 and 2, exclude
Saturday and Sunday and then count Monday as day 3, Tuesday as day 4 and
Wednesday as day 5. Therefore a defendant could come in on Wednesday to
timely request a jury trial under rule 744 one day after the trial could have
been set under rule 739. If service occurred the Wednesday before
thanksgiving then day five would be Friday of the following week or 3 days
after the trial. Adding rule 744 to rule 4 would seem to solve this problem.
Other changes to the rules necessitate deleting rules 749b and 749c, and
adding rules 750 and 754.)

Rule 143a. COST ON APPEAL TO COUNTY COURT
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If the appellant fails to pay the cost on appeal from a judgment of a justice
of the peace or small claims court, within twenty (20) days after being
notified to do so by the county clerk, the appeal shall be deemed not
perfected and the county clerk shall return all papers in said cause to the
justice of the peace having original jurisdiction and the justice of the peace
shall proceed as though no appeal had been attempted. Payment of costs on
appeal from a forcible entry and detainer action are governed by Rules 749,
749b, and 749c.

(Added July 22, 1975, eff. Jan. 1, 1976.)

RULE 190 DISCOVERY LIMITATIONS

190.1 Discovery Control Plan Required. Except in forcible entry and
detainer cases, every case must be governed by a discovery control plan as
provided in this Rule. A plaintiff must allege in the first numbered
paragraph of the original petition whether discovery is intended to be
conducted under Level 1, 2, or 3 of this Rule.

RULE 216 REQUEST & FEE FOR JURY TRIAL

a. Request. No jury trial shall be had in any civil suit, unless a written
request for a jury trial is filed with the clerk of the court a reasonable
time before the date set for trial of the cause on the non-jury docket, but
not less than thirty days in advance.

b. Jury Fee. Unless otherwise provided by law, a fee of ten dollars if in the
district court and five dollars if in the county court must be deposited
with the clerk of the court within the time for making a written request
for a jury trial. The clerk shall promptly enter a notation of the payment
of such fee upon the court's docket sheet.

c. This Rule does not apply in forcible entry and detainer cases.
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Notes and Comments

Comment to 2001 change: Rule 744 governs request & fee for jury trials in
forcible entry and detainer cases in justice court, and Rule 754 governs
request & fee for jury trials in forcible entry and detainer appeals in county
court.

Rule 245. ASSIGNMENT OF CASES FOR TRIAL

The court may set contested cases on written request of any party, or on the
court's own motion, with reasonable notice of not less than forty-five days to
the parties of a first setting for trial, or by agreement of the parties; provided,
however, that when a case previously has been set for trial, the Court may
reset said contested case to a later date on any reasonable notice to the
parties or by agreement of the parties. Noncontested cases may be tried or
disposed of at any time whether set or not, and may be set at any time for
any other time. The forty-five day notice required in the preceding sentence
will not apply to cases set for trial in justice court, including forcible entry
and detainer cases, nor will it apply to the de novo trial of appeals of forcible
entry and detainer cases in county court.

A request for trial setting constitutes a representation that the requesting
party reasonably and in good faith expects to be ready for trial by the date
requested, but no additional representation concerning the completion of
pretrial proceedings or of current readiness for trial shall be required in order
to obtain a trial setting in a contested case.

(Amended July 22, 1975, eff. Jan. 1, 1975; Dec. 5, 1983, eff. April 1, 1984;
April 24, 1990, eff. Sept. 1, 1990.)
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NIEMANN & NIEMANN, L.L.P.
ATTORNEYS AT LAW

WESTGATE BUILDING, SUITE 313
1122 COLORADO STREET

AUSTIN, TEXAS 78701
FRED NIEMANN (1919-1992) TELEPHONE (512) 474-6901
LARRY NIEMANN . FAX (512) 474-0717
FRED NIEMANN, JR. EMAIL email @ niemannlaw.com
CONNIE NIEMANN

May 14, 2002

Judge Tom Lawrence via regular mail and
121 West Main email: tom_lawrence@jp.co.harris.tx.us
Humble, Texas 77338

Dear Judge Lawrence:
Re: Proposed eviction rules

As attorney for the Texas Apartment Association, I am enclosing a May 13th draft of what TAA supports
as changes to the rules in the Texas Rules of Civil Procedure that affect evictions. It contains the same numbering
system and most of the substantive changes in the most current draft by the subcommittee of the Supreme Court
Advisory Committee. In the indented commentary in the TAA draft, it notes after each rule (1) how the TAA
proposal differs from the existing rules and (2) how it differs from the May 7th SCAC subcommittee draft.
Wherever the TAA draft substantively differs from the SCAC draft, I have explained our reasons why.

Also enclosed is a computer-generated comparison of the TAA Mayl3th draft to the SCAC
subcommittee's May 7th draft of the rules.

TAA believes that it is possible to preserve speedy resolution of eviction cases while still retaining fairness
and practicality for all concerned. We believe the enclosed rules are much improved over the existing rules, thanks
to the ideas from the subcommittee of the Supreme Court Advisory Committee, as well ideas we have incorporated
after having discussed the rules extensively in recent months and years with Judge Sandy Prindle (president of the
JP and Constables Association) and Fred Fuchs (attorney for the Travis County Legal Aid Society).

I will be in attendance at the May 17`h, 9:00 a.m. meeting of the Supreme Court Advisory Committee at
the State Bar Building in Austin in order to answer any questions you may have about the TAA draft or any of the
other suggestions or objections submitted to the Committee by other groups affected by the eviction rules. Thank
you for all the time and effort your Committee has and will be putting into an improved version of the eviction
rules.

Sincerely yours,

NIEMANN & NIEMANN, LLP

By /s/ Larry Niemann
Larry Niemann

Enc: (1) May 13th TAA draft of eviction rules and
(2) comparison TAA May 13`s draft and SCAC Subcommittee May 7`" draft

xc: via mail and email

Mr. Chris Griesel, Rules Attorney
Texas Supreme Court
201 West 14th Street
Austin, Texas 78701
email: chris.griesel@courts.state.tx.us

Mr. George B. Allen, CAE, TAA Executive Vice-President
Texas Apartment Association, Inc.
606 W. 12th Street
Austin, Texas 78701
email: george@taa.org

FileServer:CLIENTS: TAA:Eviction:lawrenceltrmay 13.doc



May 13, 2002 TAA Proposed Draft

May 13, 2002 DRAFT by Texas Apartment Association

NOTE: This draft incorporates most of the suggested changes in the preliminary draft of
the subcommittee of the Supreme Court Advisory Committee (SCAC). It also contains
other changes needed from the standpoint of landlords, tenants, and justices of the peace in
the opinion of the Texas Apartment Association (TAA). The bulleted comments discuss the
difference between this TAA proposed draft and (1) the current rules and (2) the May 7tb
draft by the SCAC subcommittee.

The rule numbering follows the numbering system suggested in the Supreme Court
Advisory Committee subcommittee May 7b draft. Except where substantive changes have
been made, the substance of the text generally follows the proposed May 7th draft by the
subcommittee of the Supreme Court Advisory Committee.

Since laypersons have to read and understand these rules, the wording and writing style of
the existing rules areas hopefully more user friendly. We have tried to use the Brian Garner
(Law Prose) style of simplified legal drafting as much as possible (although it could be
better).

A shamrock symbol at the beginning of a commentary on the SCAC May 7th draft pinpoints
the difference between the May 13`h TAA draft and the May 7 th SCAC subcommittee draft.

(PROPOSED) RULE 4. COMPUTATION OF TIME

In computing any period of time prescribed or allowed by these rules, by order of court, or by any
applicable statute, the day of the act, event, or default after which the designated period of time
begins to run is not to be included. The last day, of the period so computed is to be included,
unless it is a Saturday, Sunday or legal holiday. Saturdays, Sundays and legal holidays should not
be counted for any purpose in any time period of five days or less in these rules, except that
Saturdays, Sundays and legal holidays shall be counted for purposes of the three-day periods in
Rules 21 and 21a, extending other periods by three days when service is made by registered mail
or by telephonic document transfer, and for purposes of the five-day periods provided for under
Rules 739, 742, 742a, 744, 748, 749, 749a, 750 and 754.

• Adds: TAA draft adds clarification that Saturdays, Sundays and legal holidays are
counted in the following rules to avoid the current problem of 5 days actually being
longer than 6 days: Rule 739 (service of citation in bond for possession cases); Rule
742 (service of citation in bond for possession cases); and Rule 742a ( alternative
service).

aA SCAC draft does not include Rules 739 and
therefore Saturdays, Sundays etc would be
included in calculating a 5-day setting in a bond
for possession case.

a► SCAC draft could result in a delay in the trial
setting in alternative service cases since Rule
742a is not included in the SCAC list.

eviction rulesLN5-13comparecurr&SCAC 1 May 13, 2002 TAA Proposed Draft



# SCAC draft also references Rule 740
(possession bond) as an exception to the
"Saturday and Sunday don't count rule." TAA
draft does not because TAA draft does not
include include a counterbond provision.

-----------------------------------------------------------------------------------------------------------------------------------
(PROPOSED) SECTION 3. EVICTION

How TAA draft differs from current rules:

• Changes ` forcible detainer" and ` forcible entry and detainer" to "eviction"
terminology throughout the rules in order to parallel statute terminology. The change
to "eviction" terminology should also apply to SCAC draft of revisions to Rule 4
(computation of time); Rule 143 (cost on appeal to county court); Rule 190.1
(discovery limitations); Rule 216 (request and fee for jury trial); and Rule 245
(assignment of cases for trial). It is more important to not confuse the laypersons is
than to follow old terminology for case law precendent purposes. TAA believes that
the lawyers and courts are capable of correctly handling the old terminology in the
old case law. The more recent case law will probably be using "eviction"
terminology. The lawyers and judges had no problems with the case law when the
rules and the statutes changed from the old "writ of restitution" to "writ of
possession ".

.o SCAC draft does not use "eviction" terminology.
It uses `Yorcible entry and detainer" instead.
Ironically, 98% of eviction cases are "forcible
detainer" cases and not `Iorcible entry and
detainer" cases.

-----------------------------------------------------------------------------------------------------------------------------------
(PROPOSED) RULE 738. JOINDER OF ADDITIONAL CLAIMS

A claim for rent, contractual late charges and attorney's fees may be joined with an eviction suit.
If there is no oral or written rental agreement, a claim for rental value may be joined. The court
may render judgment in favor of plaintiff for eviction and for rent or rental value and any
attorney's fees owed by the defendant to the plaintiff. The total judgment awarded for rent or
rental value shall not exceed the jurisdiction of the justice court. The justice may also award court
costs against the unsuccessful party.

How TAA draft differs from current rules:

Adds attorneys fees (which are currently statutorily authorized under TCPRC Section
38.001) (Current rule is silent.)

SCAC draft includes attorney's fees.
Adds recovery of "rental value" when evicting (1) occupants after tenants are gone
or (2) trespassers. (Current rule is silent on whether the term "rent" is broad enough
to include rental value if there is no lease.)

SCAC draft allows "rental value" in Rule 748.
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• Adds contractual late charges. (Current rule does not allow.)
SCAC draft allows inclusion of contractual late
charges.

• Adds recovery of court costs against unsuccessful party. (Current rule is silent.)
SCAC draft allows recovery of court costs against
unsuccessful party.

• Clarifies that the total judgment of rent (but not attorneys fees or other amounts)
must be within court's jurisdictional dollar amount. (Current rule is unclear.)

SCAC addresses this in Rule 748 and states that
rent plus late charges plus attorneys fees must
be within the jurisdictional amounts.

• Clarifies that court costs are not to be included for purposes of jurisdictional amount.
(Current rule is silent.)

.o SCAC draft doesn't expressly address.

(PROPOSED) RULE 739. CITATION

(a) When a plaintiff or the plaintiff's authorized agent files a written sworn complaint for
eviction, the justice shall immediately issue citation directing the defendant to appear for trial
before the justice at a time, date and place named in the citation, on a date not less than six nor
more than ten days from the date of service of the citation.

If a bond for possession under Rule 740 is filed with the sworn complaint, the citation must
designate a trial date on the fifth, sixth, or seventh day after both citation and notice of possession
bond are served on the defendant. The citation and the notice of possession bond must be served
concurrently.

(b) The citation shall inform the defendant that the case shall be heard by a jury only if a
request for jury and payment of a jury fee is made one day before the trial date as designated in
the citation.

How TAA draft differs from current rules:

• Adds: If a bond for possession is filed, the JP must designate the date of the trial in
the citation, which must be on the fifth, sixth, or seventh day after service. (Under
current rule, JP can set trial before, on, or after 6th day if early trial is requested by
the defendant.)

SCAC draft doesn't expressly address required
date of early trial. The current rule and SCAC
proposal do not require the JP to set an early trial
when tenant requests early trial.

• Adds: Notice of possession bond must be served concurrently with the citation.
(Current rules are silent.)

.^ SCAC draft doesn't require concurrent service of
citation and bond notice.
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• Deletes: Any mention of return of the citation since that subject is more appropriately
addressed in and has been relocated to proposed Rule 742 regarding "Service of

Citation. "
.^ SCAC draft addresses return date in Rule 739.

but TAA draft does so in Rule 742.

-----------------------------------------------------------------------------------------------------------------------------------
(PROPOSED) RULE 740. POSSESSION BOND

(a) The plaintiff may, at the time of filing an eviction suit, file a possession bond to be approved
by the justice in such amount as the justice may fix as the probable costs of suit and damages
which defendant may incur if the suit has been improperly instituted. The bond shall be
conditioned that the plaintiff will pay the defendant all costs and damages as shall be adjudged
against plaintiff.

(b) The justice court shall notify the defendant that the plaintiff has filed a possession bond. The
notice shall be served on the defendant concurrently with and in the same manner as service of
citation in an eviction suit and shall inform the defendant of the procedures in (c) and (d) below.
The officer or other authorized person serving notice of the possession bond shall return the
notice to the justice who issued the notice at least one day before the trial date designated in the
citation.

(c) A trial held under this rule must be a trial by the justice. If the defendant does not appear for
trial as directed in the citation, the justice may, on request of the plaintiff, promptly enter a default
judgment and issue a writ of possession immediately. If the defendant appears for trial as directed
in the citation, the case shall be tried in the same manner as other eviction suits; and any writ of
possession may be issued and executed only according to Rule 748.

(d) Whenever a justice court issues a writ of possession under this rule, the defendant may appeal
in the same manner as a defendant may appeal an eviction judgment when a possession bond has
not been filed.

How TAA draft differs from current rules:

• Adds: In bond for possession cases, trial must be designated in the citation to be held
on 5th, 6th, or 7th day after citation is served. (See Rule 739.) This window

requirement is needed to prevent and stop the abuse by some JPs who purposely drag
their feet in setting trial date in bond cases. (Current rule doesn't set a required time
window for the "early trial. ")

•^ SCAC draft doesn't set a required time window
for the "early trial":

• Supports SCAC Alternative No. 2 of a judge-trial only in bond for possession cases.
The reason is that a requestfor a jury can delay a trial for one to four weeks because

of the unavailability of jury panels. In bond for possession cases, the sworn
complaint is nearly always based on allegations of serious criminal activity (death

threats, rape, molestation, murder, arson attempts, assaults, etc.) drug dealing,
ongoing property damage, intolerable noise bothering other tenants, etc. Having a

trial delayed because of a jury demand defeats the purpose of an extra speedy
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eviction in those kinds of cases, especially if the jury request is made only for purpose
of delay and extracting more free rent. If the tenant is the loser in a bench trial, the
tenant can still suspend the writ of possession by the appeal process and have a jury
trial in county court.

ac SCAC first alternative draft allows jury trial in
bond for possession cases, but SCAC second
alternative allows trial by judge only in bond
cases.

• Removes counterbond option for defendant. ( Under current rule, defendant has
option of counterbond or asking for early trial. Counterbond option is meaningless
because a tenant can avoid immediate issuance of the writ by simply asking for early
trial under current rules.)

.A SCAC draft retains option of counterbond (which
is seldom, if ever, used since a mere request for
early jury trial will defeat immediate issuance of a
writ of possession.

• Removes ability of defendant to avoid immediate writ by simply asking for early trial.
(Under current rule, merely asking for early trial avoids early writ issuance.) The
current rule states: "If, in lieu of a counterbond, defendant demands trial within
said six-day period, and if the justice of the peace rules after trial that plaintiff is
entitled to possession of the property, the constable or sheriff shall place the
plaintiff in possession of the property five days after such determination by the
justice of the peace. "[A default judgment hearing would be considered a "trial"
under the current rule. ]

.^ SCAC draft retains option for early trial request
(which defeats early issuance of writ).

• Adds: Under proposed rule, immediate issuance of a writ is defeated only if
defendant actually attends early trial. Under current rule, defendant can defeat
immediate writ by merely asking for early trial since it doesn't require tenant to
attend the requested early trial. Current rule says: "If, in lieu of a counterbond,
defendant demands trial within said six-day period, and if the justice of the peace
rules after trial that plaintiff is entitled to possession of the property, the
constable or sheriff shall place the plaintiff in possession of the property five days

after such determination by the justice of the peace. "
.^ SCAC draft retains tenant option to avoid early

writ by posting counterbond or simply asking for
early trial but does not require tenant to attend
trial in order to avoid early writ.

-----------------------------------------------------------------------------------------------------------------------------------
(PROPOSED) RULE 741. REQUISITES OF COMPLAINT

The sworn complaint shall describe the premises, the possession of which is claimed, with
sufficient certainty. It shall also state the facts that entitle the plaintiff to possession and authorize
the suit under Chapter 24 of the Texas Property Code.

How TAA draft differs from current rules:
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• No substantive change from current rules.
SCAC imposes numerous technical requirements
for the sworn complaint, such as specific paper
size, requirement to attach "relevant" back up
documentation. TAA strongly opposes this
increase in complexity. This will create real
pitfalls for lay persons trying to represent
themselves or their owners since they could lose
the case by failing to attach one single, required
piece of paper to the petition. Court clerks would
be inundated with volumes more paper than they
currently deal with.

-----------------------------------------------------------------------------------------------------------------------------------
(PROPOSED) RULE 742. SERVICE OF CITATION

(a) Persons Authorized to Serve Citation in Eviction Suits.
Persons authorized to serve citation in eviction suits include (1) any sheriff or constable [or other
person authorized by law, or (2) any person authorized by law or written order of the court who is
not less than 18 years of age]. No person who is a party to or interested in the outcome of a suit
may serve any process.

(b) Method of.Service of Citation.
Except as provided in Rule 742a, the officer [or other person] authorized to serve citation shall
serve it by delivering a copy of it to the defendant, or by leaving a copy with a person over the
age of sixteen years at the premises in question at least six days before the trial date specified in
the citation. If a bond for possession has been filed, the citation shall be served at least five days
before the trial date specified in the citation. The person serving the citation shall state on the
citation when it was served, the manner of service, and the citation shall be signed by the officer
or authorized person.

(c) Return of Citation.
The person serving the citation shall return the citation, noting the action taken thereon, to the
justice who issued the citation at least one day before the trial date designated in the citation.

How TAA draft differs from current rules:
• TAA neither supports nor objects to Subsection (a) modifications (in brackets) of the

existing rules on who can lawfully serve citation. [Currently only an "officer" can
serve citation.]

.o SCAC draft in Subsection (a) expands who can
serve citation by allowing private process servers
to do so.

• Changes: Service date in bond for possession cases is changed to 5 days before trial
since under TAA's proposed Rule 740, the JPs are given the flexibility of holding the
trial on the 5`h' 6`h or 1h day after service.

SCAC draft in Subsection (b) says service must
be at least 6 days before trial date. TAA draft is
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same except service must be only 5 days before
trial date in bond for possession cases.

• Changes: Return date one day before the trial date designated in citation. (Under
current rule, there is no deadline for return and therefore citation can be returned on
the day of trial.)

.^ SCAC draft is same as TAA draft except the TAA
draft moves return date from Subsection (b) to a
new Subsection (c).

-----------------------------------------------------------------------------------------------------------------------------------

(PROPOSED) RULE 742a. SERVICE BY DELIVERY TO PREMISES AND MAIL

(a) If the sworn complaint lists the address of the premises at issue as well as any other alternate
addresses of the defendant or defendants in a written lease agreement, and if service of citation
cannot be readily accomplished under Rule 742, service of citation may be by delivery and mail
under subparagraph (b) of this rule.

(b) If the officer or other person authorized to serve citation in eviction suits is unsuccessful in
serving citation under Rule 742, the officer or other authorized person shall no later than five days
after receiving the citation sign an affidavit based on personal knowledge, confirming that diligent
efforts have been made to serve the citation on at least two occasions at all addresses of the
defendant in the county, as stated in the sworn complaint. The affidavit shall state the times and
places of attempted service. The affidavit shall be filed with the justice. After promptly
considering the affidavit, the justice may authorize service by written order according to the
following:

(1) The officer or other authorized person shall place the citation inside the premises
through a door mail chute or by slipping it under the main entry door to the'
premises; and if neither method is possible or practical, the citation shall be securely
affixed to the main entry door to the premises;

(2) The officer or other authorized person shall that same day deposit in the United
States mail a copy of the citation with a copy of the sworn complaint attached to it,
addressed to the defendant at the premises in question and sent by first class mail;

(3) The officer or other authorized person shall note on the return of the citation the date
of delivery and the date of mailing under this rule. The return of the citation by an
authorized person shall be verified; and

(4) The delivery and mailing to the premises under this rule shall occur at least five days
before the trial date designated in the citation. The officer or other authorized person
accomplishing service shall return the citation to the justice who issued it in
accordance with Rule 742.

It is not necessary for the plaintiff or the plaintiff's authorized agent to make a request or
motion for alternative service under this rule.
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How TAA draft differs from current rules:

• Removes requirement of petition stating that all known home and work addresses of
defendant be stated in the sworn complaint and substitute leased premises address
and any other address in the lease. (Current rules provides for this.)

SCAC draft is same as TAA draft.

-----------------------------------------------------------------------------------------------------------------------------------

(PROPOSED) RULE 743. DOCKETED

The suit shall be docketed and tried as other cases. If the defendant fails to appear when the case
is called for trial, the allegations of the complaint may be taken as admitted and judgment by
default entered accordingly. If the plaintiff fails to appear when the case is called for trial, the case
may be dismissed for want of prosecution. The justice has authority to issue subpoenas for
witnesses to enforce their attendance, and to punish for contempt.

How TAA draft differs from current rules:

• TAA proposes that eviction rules be silent as to discovery. Defendants already have
discovery rights via Rule 523; and attorneys have not had a problem in getting
discovery when it is legitimately needed. But mentioning discovery in the eviction
rules is going to be an open invitation for tenants to abuse the system by inundating
the court with discovery requests, which will result in unnecessary delays and
paperwork.

.A SCAC draft says "reasonable discovery at JP
discretion":

-----------------------------------------------------------------------------------------------------------------------------------

(PROPOSED) RULE 744. REQUEST FOR JURY

Except for trials when a possession bond has been filed, a party has the right of trial by jury, by
making a request to the court and paying the jury fee. In order to have a jury trial, a plaintiff must
request a jury and pay the jury fee at the time of filing the sworn complaint; and a defendant must
request a jury and pay the jury fee within five days after service of citation, as designated in the
citation. Upon such request, a jury shall be summoned at the earliest opportunity, in the same
manner as in other justice court proceedings, but in no event later than seven days from the date
of service. This rule will not apply in trials conducted under Rule 740.

How TAA draft differs from current rules:

• Adds: Any jury request must be made early by each party: by plaintiff at time of
filing, and by defendant prior to the trial date designated in citation. (Current rule
says jury demand and jury fee payment must be no later than five days after the
defendant is served with citation.)

SCAC draft continues current rule of jury demand
and payment 5 days after service.
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• Adds: JP must summon jury "at earliest opportunity" but puts an outside limit of 7
days from the date of request for jury. (Current rule is silent on when jury is to be
summoned.)

SCAC draft places no outside limit on when jury
must be summoned; it just says "at earliest
opportunity" Without the 7-day limit, local jury-
panel availability can drag out evictions when a
jury trial is requested- sometimes as much as a
month." .

• Removes: Reference to $5 jury fee is deleted. ( Under current rule, it is in conflict
with statute that sets juryfees.)

SCAC draft is substantively same as TAA draft.
• Adds: Jury trial is not required in bond for possession cases. The time required for

getting a jury panel can significantly delay the actual trial and undermine the

purpose of a bond for possession. The lack of a waiting period between trial

judgment and issuance of the writ in bond for possession cases can be avoided by the

defendant by merely showing up for trial in justice court. If the case is appealed, a

jury trial will always be available in county court.
SCAC alternative number 2 to Rule 740 provides
for bench trials (not jury trials) in bond for
possession cases.

--------------------------------------------------------------------------------------------------------------------------

(PROPOSED) RULE 745. TRIAL POSTPONED

On the court's own motion or upon good cause shown by affidavit of either party, the trial may be
postponed by the justice for a period not exceeding seven days. The trial may be postponed for a
longer period by agreement of all parties if the agreement is in writing and filed with the court, or
the agreement is made in open court.

How TAA draft differs from current rules:

• Adds: Allows JP to unilaterally postpone trial for up to 7 days on his or her own
motion because of conflicts, death in family, sickness, etc., for up to seven days.
(Current rule is silent on this.)

aA SCAC draft allows postponement of additional 7
days on top of 7-day postponement by affidavit
from the parties. That is too much delay,
especially when the defendant is not paying rent
or is engaging in harmful or dangerous conduct.

• Modifies: Allows JP to postpone trial for up to 7 days for good cause asserted by
affidavit of a party since justified discovery would constitute good cause. (Under
current rule, JP can postpone trial for only 6 days for good cause established by
affidavit of a party.)

SCAC draft is substantively same as TAA draft.

• Adds: Allows longer postponement by agreement of the parties. (Under current rule,
there is no provision for continuance by agreement.)

SCAC draft is substantively same as TAA draft.
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-----------------------------------------------------------------------------------------------------------------------------------

(PROPOSED) RULE 746. ONLY ISSUE

Except as provided in Rule 738, the only issue in an eviction suit under Chapter 24 of the Texas
Property Code is the right to actual possession. The merits of the title shall not be adjudicated.

How TAA draft differs from current rules:

• No substantive change.
SCAC draft is substantively same as TAA draft.

-----------------------------------------------------------------------------------------------------------------------------------

(PROPOSED) RULE 747. TRIAL

If a jury trial is not timely requested by either party, the justice shall try the case. If a jury trial is
timely requested by either party and is authorized under Rule 744, a jury shall be impaneled and
sworn as in other cases, as soon as reasonably possible, but not more than 7 days after the request
is filed. After hearing the evidence, the jury shall return its verdict in favor of the plaintiff or the
defendant. No motions for new trial may be made.

How TAA draft differs from current rules:

• Clarifies that jury trials must be held "as soon as reasonably possible" after jury
request is made but no later than 7 days after a jury is requested. (Current rules are
unclear.)

SCAC draft is silent on outer limit of when a jury
trial must be held (it simply says "at earliest
opportunity').

• Continues prohibition under existing rules against motions for new trial.
ao SCAC draft allows MNTs and motions to set

aside in SCAC Rule 749a

-----------------------------------------------------------------------------------------------------------------------------------

(PROPOSED) RULE 747a. REPRESENTATION BY AGENTS

In eviction cases for nonpayment of rent or holding over beyond the rental term, the parties may
represent themselves or be represented by their authorized agents, who need not be attorneys. In
any eviction suit in justice court, an authorized agent may file a sworn complaint in any kind of
eviction case and may request and obtain a default judgment without having to be an attorney.

How TAA draft differs from current rules:
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Clarifies that authorized, nonlawyer agents of the plaintiff can file any type of
eviction case. (Current Rule 739 simply allows plaintiff or the plaintiff's authorized
agent to file "a sworn complaint".)

4 SCAC draft in Rule 739 allows authorized agents
to file "sworn complaint" It is not explicitly clear
that agents can file sworn complaints that can
cover all types of evictions. Both SCAC and
TAA drafts allow authorized agents to request
and obtain default judgments.

-----------------------------------------------------------------------------------------------------------------------------------
(PROPOSED) RULE 748. JUDGMENT AND WRIT

(a) If the judgment or verdict is in favor of the plaintiff, the justice shall grant judgment for
plaintiff for possession of the premises, rent or rental value owed, late fees, and court costs, and
shall state the post-judgment interest rate, as appropriate. The justice may also grant judgment for
the plaintiff for attorney's fees, if pleaded, established by proof, and authorized by the rental
agreement or statute.

(b) If the judgment or verdict is in favor of the defendant, the justice shall grant judgment for the
defendant against the plaintiff for possession of the premises, and court costs and shall state the
post-judgment interest, as appropriate. The justice may also grant judgment for the defendant for
attorney's fees, if pleaded, established by proof, and authorized by the rental agreement or statute.

(c) The judgment shall be in writing and contain the full names of the parties, as stated in the
sworn complaint, and shall state for and against whom the judgment is rendered. The judgment
shall recite who is awarded:

possession of the premises;

rent, or rental value, owed, if any, and the amount;

attorney's fees, if any, and the amount;

late fees, if any, authorized by the rental agreement; and

court costs, and the amount.

The judgment shall state the post-judgment interest rate, as appropriate. The judgment shall also
state the amount or rent, or rental value if there is no rental agreement that must be initially placed
in the justice court registry under Rule 750 to avoid issuance of a writ of possession during any
appeal. Any judgment for rent or rental value and attorneys fees shall be within the jurisdiction of
the court.

(d) A writ of possession may not be issued until the expiration of five days from the date the
judgment is signed, except that (1) the writ may be issued immediately under Rule 740 if a default
judgment is granted, and (2) the writ may be issued only in accordance with Section 94.203 of the
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Texas Property Code, as amended if the defendant is leasing a manufactured home lot. Subject to
the provisions of this subparagraph, if a plaintiff is entitled to issuance of a writ of possession, it
must be issued without delay.

(e) If the judgment of the justice court is not appealed, it shall remain in force and a prevailing
party may enforce its rights under the judgment in the justice court. If an appeal from the justice
court is perfected in accordance with Rule 749b, the county court's jurisdiction is invoked and the
justice court may not enforce the judgment except under Rule 750.

(f) This rule does not prohibit the county court from making an independent determination, either
on its own motion or on sworn motion of either party, as to the amounts and due dates of rent, or
rental value, to be paid into the registry of the county court during the pendency of the appeal.

How TAA draft differs from current rules:

• Adds attorney's fees for either party, if appropriate. (Current rule is silent on
attorney's fees.)

SCAC draft is substantively same as TAA draft.

• Adds recovery of rental value if no lease. (Current rule allows recovery only for
rent; rules are silent on recovery of rental value if no lease.)

SCAC draft is substantively same as TAA draft.
• Adds exception for manufactured housing in Property Code, Section 94.203. (Under

current rule, five-day writ issuance conflicts with 30-day writ in statute.)
•^ SCAC draft does not reflect requirements of the

manufactured housing statute.
• Adds post-judgment interest, as appropriate. (Current rule is silent on interest. Post-

judgment interest is statutorily authorized or all judgments for money by Finance
Code, Section 304.001.)

.* SCAC draft is silent.
• Adds: JP is allowed to determine rent or rental value to be placed in JP court

registry if the case is appealed. (Under current rule, no mention of "rental value";
requirement is that "rent" be deposited under Rule 749.)

SCAC draft is substantively same as TAA draft.

• Adds: Writ must be issued without delay once judgment for possession and any
required waiting period has expired. There is a problem in some parts of the state
where the justices simply drag their feet in issuing the writ for 2 or 3 weeks after the
judgment has been entered despite repeated requests by the plaintiff.

.# SCAC draft contains no such language.

• Removes statement that JP judgment is nullity if appeal is perfected since judgment
can still be enforced unless one month's rent (or a lesser amount under some
circumstances) is posted with justice court. (Current rules says "nullity" upon
perfection of appeal.)

.o SCAC draft says if appeal is perfected and the
county court jurisdiction is invoked, the JP court
cannot enforce the judgment.

• Contains no requirements for JP to make multiple findings offact. None are needed.
If JPs are compelled to make findings of fact in each case, it will cause a delay and
unnecessary paperwork for them. There are over 100,000 eviction cases per year.
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(Current rules contain no fact finding requirement other than setting the amount of
any appeal bond.)

aA SCAC draft requires multiple findings of fact by
the JP.

-----------------------------------------------------------------------------------------------------------------------------------

(PROPOSED) RULE 749. MAY APPEAL

(a) Either party may appeal from a judgment in an eviction case to the county court of the county
in which the judgment is rendered by doing the following within five days after the judgment is
signed:

(1) filing an appeal bond, with one or more sureties, to be approved by the justice; or
depositing with the justice court cash or cash equivalent acceptable to the court, in the
amount of the appeal bond; and

(2) depositing with the justice court the amount of the required county court filing fee in
accordance with subparagraph (e) of this rule. The filing fee must be made payable to the
county clerk of the county in which the case was heard in justice court.

In lieu of (1) and (2), the defendant may file an affidavit of indigence showing an inability to post
the appeal bond or appeal bond deposit and the county court filing fee.

(b) The justice shall set the amount of the appeal bond at an amount equal to the court costs

incurred in justice court. If there are multiple appellants, an affidavit of indigence filed by one
appellant does not dispense with the requirement of an appeal bond for the remaining appellants

who do not file affidavits of indigence or whose affidavits of indigence are not approved by the

court.

(c) The justice court shall immediately forward all papers in the case file to the county clerk,
along with (1) the appeal bond, or deposit in lieu of an appeal bond, and the filing fee, or (2) the
affidavit of indigence.

(d) Except as stated in subparagraph (e), an appeal bond must meet the following criteria:

It must be in an amount equal to the court costs incurred in justice court;

It must be made payable to the adverse party;

It must be signed by the judgment debtor or the debtor's authorized agent; and

It must be co-signed by a sufficient surety or sureties as approved by the court. If an
appeal bond is signed by a surety or sureties, then the court may, in its discretion,
require evidence of the sufficiency of the surety or sureties prior to approving the
appeal bond.
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(e) Instead of filing an appeal bond, a party may deposit the amount of the appeal bond in cash,
money order, or other mode of payment acceptable to the court.

(f) Any motions challenging the sufficiency of the appeal bond may be filed with the county

court.

(g) Within five days following the filing of an appeal bond, the party appealing shall give notice
of the filing of the bond, deposit, or affidavit, to the adverse party. No default judgment may be
taken by a party in county court without the party showing substantial compliance with this rule.

(h) If a default judgment has been entered in a case in which a possession bond has been filed,
the defendant may still appeal after the writ of possession has been issued and executed, so long
as the appeal is filed within five days after the date the judgment is signed.

How TAA draft differs from current rules:

• Reduces: Appeal bond only needs to be for the amount of the court costs. (Under
current rule, appeal bond must be for "damages", generally set at two times monthly
rent by JPs. The smaller appeal bond for court costs only is not a problem since
proposed Rule 750(c) and (d) require payment of rent (or rental value) into court
registry during appeal regardless of the kind of eviction case.)

SCAC draft is substantively same as TAA draft.
• Adds: JP is given express authority to approve or disapprove sureties. (Current rule

is silent.)
SCAC draft is substantively same as TAA draft.

• Adds: Allows payment of appeal bond in cash, cashier's check, or other mode
approved by court. (Current rule is silent.)

SCAC draft is substantively same as TAA draft.
• Clarifies: Challenge of bond sufficiency must be in county court. (Current rule is

silent.)
.o SCAC draft is substantively same as TAA draft,

but the TAA list is shorter because of the all-
inclusive "other mode of payment acceptable to
the court."

• Adds right of tenant to appeal adverse pauper ruling. (Current rule is silent, but
constitutionality requires ability to appeal.)

SCAC draft is substantively same as TAA draft.
(Rule 749a)

• Adds right of tenant to appeal judgment in possession bond case, even if writ is
already issued because of default judgment. (Current rule is silent, but
constitutionality requires ability to appeal.)

4 SCAC draft is silent.
• Identifies parties as "plaintiff" and "defendant" in county court-not appellant or

appellee. (Under current rule, "appellant" and "appellee" terminology is used.)
•* SCAC draft is silent.

--------------------------------------------------------------------------------------------------------------------------------=--
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(PROPOSED) RULE 749a. AFFIDAVIT OF INDIGENCE

(a) Establishing Indigence.
A party who cannot pay the court costs to appeal to the county court, including the county court
filing fee, may proceed without filing an appeal bond and paying the county court filing fee or
making a deposit under Rule 749(f) if:

(1) the party files an affidavit of indigence in compliance with this rule within five days
after the justice court judgment is signed; and

(2) the claim of indigence is not contested or, if contested, the contest is not sustained by
a timely written order.

(b) Contents of Affidavit.
The affidavit of indigence must identify the party filing the affidavit and state the amount of costs,
if any, the party can pay. The affidavit must also contain complete information about:

(1) the nature and amount of the party's current employment income, government
entitlement income, and other income;

(2) the income of the party's spouse and whether that income is available to the party;

(3) real and personal property the party owns other than household furnishings,
children's toys and wearing apparel;

cash or cash equivalent the party owns and amounts on deposit that the party may
withdraw;

the party's other assets;

the number and relationship to the party of any dependents;

the nature and amount of the party's debts;

the nature and amount of the party's monthly expenses;

the party's ability to obtain a loan for court costs;

(10) whether an attorney is providing free or contingent legal services to the party; and

(11) whether an attorney has agreed to pay or advance court costs.

(c) When and Where Affidavit Filed.
An appellant must file the affidavit of indigence in the justice court within five days after the
justice court judgment is signed.

(d) Duty of Clerk or Justice of the Peace.
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Upon the filing of an affidavit of indigence, the justice of the peace or clerk of the court shall give
notice to the opposing party of the filing of the affidavit of indigence within one working day of
its filing by written notification accomplished by first class mail.

(e) Contest to Affidavit.
The appellee may contest the claim of indigence by filing a contest to the affidavit. The contest
must be filed in the justice court within five days after the date when the notice of the filing of the
affidavit was mailed by the justice court clerk or justice of the peace to the opposing party. The
contest need not be sworn.

(f) No Contest Filed.
If a contest is not timely filed, no hearing will be conducted, the affidavit's allegations will be
deemed true, and the party will be allowed to proceed under subparagraph (a) of this rule.

(g) Burden of Proof.
If a contest is filed, the party who filed the affidavit of indigence must prove the affidavit's
allegations. If the party who filed the affidavit is incarcerated at the time the hearing on a contest
is held, the affidavit shall be executed by the incarcerated defendant. The affidavit shall be
considered as evidence and shall be sufficient to meet the party's burden to present evidence
without the party's attendance at the hearing.

(h) Hearing and Decision in Justice Court.

(1) Notice required.
If the affidavit of indigence is filed in justice court and a contest is filed, the justice
court shall set a hearing and notify the parties of the setting.

(2) Time for hearing.
The justice court shall either hold a hearing and rule on the matter or sign an order
extending the time to conduct a hearing within five days from the date a contest is
filed.

(3) Extension of time for hearing.
The time for conducting a hearing shall not be extended for more than five days
from the date the extension order is signed.

(4) Time for written decision; effect.
If the justice court does not timely sign an order sustaining the contest, the
affidavit of indigence shall be deemed approved, and the party shall be allowed to
proceed under subparagraph (a) of this rule.

(i) Appeal from the Justice Court Order Disapproving the Affidavit of Indigence.

(1) If the justice of the peace disapproves the affidavit of indigence, the appellant may
appeal the order disapproving the affidavit by filing within five days thereafter a
motion in county court seeking de novo review of the justice court order. On
request, the justice shall send to the county court the affidavit of indigence, any
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written contest, and the justice court's order on the contest. The county court shall
hold a de novo hearing and rule on the matter within five days from the date the
motion is filed with the county court. If the affidavit of indigence is approved by the
county court, it shall direct the justice to send to the clerk of the county court, the
complete transcript, records, and papers of the case. If the county courtdisapproves
the affidavit of indigence, appellant may perfect an appeal of the justice court
judgment by filing an appeal bond, or, in lieu depositing the amount of the appeal
bond in accordance with Rule 749(f), and paying the county court filing fee to the
justice court within five days of the date the county court signs the order. If no
appeal bond is filed in the justice court within five days, the justice court may issue a
writ of possession.

(2) A writ of possession may not issue pending a hearing by the county court on the
appellant's right to appeal on an affidavit of indigence.

How TAA draft differs from current rules:

• Adds: Creates comprehensive list for what affidavit of indigence must cover.
(Current rule is silent on list; no guidance for parties or court.)

SCAC draft list is substantively same as TAA
draft except that the TAA draft in Subsection
(b)(3) does not require listing of household
furnishings, children's toys, and wearing apparel.

• Adds: Requires clerk to notify plaintiff of filing affidavit of indigence within one day
after filing. (Current rule is silent; no prohibition against late notice.)

SCAC draft is substantively same as TAA draft.
• Adds: Requires opportunity for hearing on contest of indigence affidavit. (Under

current rule, same.)
SCAC draft is substantively same as TAA draft.

Adds: Requires expeditious county court review of appeal of JP court ruling on non-
indigence. (Current rule is silent.)

SCAC draft is substantively same as TAA draft.

-----------------------------------------------------------------------------------------------------------------------------------
(PROPOSED) RULE 749b. APPEAL PERFECTED AND TRANSCRIPT

(a) An appeal of the justice court judgment shall be perfected when appellant timely files:

(1) an appeal bond, or deposit in lieu of an appeal bond in conformity with Rule 749,
and pays the filing fee required for the appeal of cases to the county court; or

(2) an affidavit of indigence approved in conformity with Rule 749a.

(b) When an appeal has been perfected, the justice court shall make out a transcript of all the
entries made on its docket of the proceedings had in the case and immediately file the same,
together with the original papers, any money in the court registry pertaining to that case, and the
appeal bond or deposit, in lieu in conformity with Rule 749, and the county court filing fee, or the
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affidavit of indigence approved in conformity with Rule 749a, with the county clerk of the county
in which the case was heard.

(c) The county clerk shall docket the case and the trial shall be de novo. The county clerk shall
immediately notify both plaintiff and defendant of the date of receipt of the transcript and the
docket number of the cause. Such notice shall advise the defendant of the necessity for filing a
written answer in the county court when there is no written answer on file in the justice court.

(d) The perfection of an appeal in an eviction case does not suspend the issuance and execution of
a writ of possession if a judgment for possession is granted for the plaintiff in justice court unless
the defendant has complied with Rule 750.

(e) No factual determination in an eviction case in justice court, including determination of the
right to possession, will be given preclusive effect in other suits that may be brought between the
parties.

How TAA draft differs from current rules:

• Adds: Appeal perfection by appeal bond or affidavit of indigence does not

necessarily suspend enforcement of judgment by JP court. (Under current rule,
appeal perfection prohibits JP court from enforcing judgment under any

circumstances.)
SCAC draft is substantively same as TAA draft.

-----------------------------------------------------------------------------------------------------------------------------------

(PROPOSED) RULE 749c. FORM OF APPEAL BOND

The appeal bond authorized in the preceding article shall be substantially as follows:

CAUSE NO.

Plaintiff

V.

Defendant

Appeal Bond

IN THE JUSTICE COURT

PRECINCT NUMBER

COUNTY, TEXAS

WHEREAS, in the above entitled and numbered case in the Justice Court of precinct of
County, Texas, judgment for eviction was signed on the day of ,

in favor of appellee, and against appellant.
Appellant wishes to appeal the judgment to the county court. Appellant, and sureties, covenant
that appellant will prosecute the appeal with effect and pay all costs that may be adjudged against
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the appellant, except that the sureties shall not be liable in an amount greater than $
such amount being the amount of the bond herein.

NOW, THEREFORE, Appellant(s) as principal(s)
and , as surety and
as surety, acknowledge ourselves as bound to pay to appellee, the sum of
$ , conditioned that appellant(s) shall prosecute the appeal with effect and will pay of
court in the event of an adverse final judgment on appeal.

Given under our hands this day of , 20

Appellant's signature Surety's signature Surety's signature

Appellant's telephone number Surety's printed name Surety's printed name

Surety's printed address Surety's printed address

Surety's telephone number Surety's telephone number
The appeal bond is:
q Approved
q Disapproved for the following reason:

Signed this day of , 20

Justice Presiding

How TAA draft differs from current rules:

• Changes: Makes appeal bond for court costs only. (Under current rule, appeal bond
is for "damages", usually set at twice one month's rent.)

SCAC draft is substantively same as TAA draft.
• Adds: Includes lines for printed name and addresses of sureties for better legibility

and identity, and the surety's telephone number. Adds telephone number for
defendant since the telephone number can sometimes change by this point in the
proceeding. (Under current rule, bond only provides for address of surety.)

4 SCAC draft is substantively same as TAA draft
except SCAC does not provide for printed
(legible) name and address and does not provide
for surety's phone number.

• Adds: Check boxes are added for approval or disapproval and a blank line is added
as a reminder to the JP that the law requires him or her to state reasons for bond
denial so the person being denied the bond can possibly cure. (Weeks vs. Hobson,
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877 SW2d 478 requires this since parties must be given an opportunity to cure
reasons for bond denial.)

ac SCAC draft does not provide a blank line for the
JP to state grounds for denial of bond.

-----------------------------------------------------------------------------------------------------------------------------------
(PROPOSED) RULE 750. POSSESSION PENDING APPEAL

BY TENANT TO COUNTY COURT

(a) Right of Continued Possession.
A defendant who has perfected an appeal of an eviction case under these rules shall be entitled to
stay in possession of the premises during the pendency of the appeal by complying with the
following procedure:

(1) filing with the justice court a written agreement with the plaintiff stating the terms
under which the defendant may stay in possession; or

(2) depositing rent or rental value into the justice and county court registry as required
by this rule.

(b) Rent Payments.
A defendant shall deposit rent, or rental value if there is no oral or written rental
agreement, in the justice or county court registry in the form of cash, money order, or
other mode of payment acceptable to the justice;

(c) Initial Deposit of Rent with Justice Court.

(1) A defendant who has perfected appeal by filing an appeal bond or making the
required deposit in lieu of the bond and paying the county court filing fee is entitled
to stay in possession of the premises by depositing any amount awarded by the
justice court for unpaid rent and late fees under the rental agreement, or the amount
awarded by the justice court for rental value as determined by the justice court if
there is no oral or written rental agreement, within five days of the approval of the
appeal bond or the deposit in lieu of the appeal bond.

(2) A defendant who has perfected appeal by filing an affidavit of indigence is entitled
to stay in possession of the premises without depositing rent or other amounts into
justice court, unless the eviction is for nonpayment of rent. If the defendant
perfected appeal by filing an affidavit of indigence and the eviction is for
nonpayment of rent, the defendant must deposit any alleged unpaid rent and late fees
under the rental agreement, or the alleged unpaid rental value as determined by the
justice court if no oral or written agreement, within five days of the filing of the
affidavit or the overruling of any contest to the affidavit, whichever is later.

(3) The justice court may order a deposit less than that required under subparagraph (1)
or (2) of this rule if the justice court fmds that (i) the rent or a portion of the rent has
been contracted to be paid to the landlord by third parties, (ii) the plaintiff has
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received no notice that the third party payments have ceased or will cease, (iii) the
plaintiff has received all rent due from the third party under the third party's
agreement with plaintiff or defendant, (iv) the plaintiff did not request the third party
to cease making such third party's payments, and (v) justice requires a lesser deposit.

(4) If a defendant does not timely file an agreement between the defendant and the
plaintiff, or deposit rent or rental value as required by this rule, the justice court
shall, after notice to the parties and a hearing, issue a writ of possession pending
appeal by the defendant. Except under Rule 740, a'writ of possession may not be
issued until the expiration of five days after the date of the judgment in justice court.

(d) Rent Deposits with County Court.

(1) During the pendency of the appeal the defendant must pay rent, or if the defendant
does not have a rental agreement that requires rent payment, the defendant must pay
the value of the fair market rent of the premises as set by the justice court for each
month, into the registry of the county court within five days of its due date under a
rental agreement, or if there is no rental agreement, 'the first day of each month
thereafter. Upon sworn motion filed in county court, either party may contest the
justice court determination of the amount of rent or fair market rental value that must
be deposited.

Upon motion by the tenant, the county court may order rent payments to be tendered
in an amount less than that required under this rule if the court finds that (i) the rent
or a portion of the rent has been contracted to be paid to the landlord by third parties,
(ii) the plaintiff has received no notice that the third party payments have ceased or
will cease, (iii) the plaintiff has received all rent due, from the third parties under the
third party's agreement with plaintiff or defendant or such rent has been tendered to
the county court, (iv) the plaintiff did not request the third party to cease making
such third party's payments, and (v) justice requires a lesser deposit.

(2) If the defendant fails to make timely payments into the registry of the county court
or breaches the terms of an agreement with the plaintiff allowing the defendant to
stay in possession, during the appeal,.the plaintiff may file a notice of default in the
county court where the cause is pending. Upon sworn motion by the plaintiff, and a
showing of defendant's default in making payments into the registry of the county
court as they become due, the court may issue a writ of possession to plaintiff after
notice to the defendant, and a hearing. No writ of possession may be issued by the
county court until the expiration of five days from the date an order is signed,
awarding possession to the plaintiff under this rule.

(3) The county court may allow a party to withdraw deposited amounts from the county
court registry upon:

(i) sworn motion and hearing, prior to final determination of the case, showing the
right to receive payment;
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(ii) dismissal of the appeal, or

(iii) order of the court upon final judgment.

(5) All hearings and motions under this rule shall be entitled to precedence in the county

court.

How TAA draft differs from current rules:

• Adds: Tenant can stay in possession pending appeal by agreement of the parties.
(Current rule is silent.)

SCAC draft is substantially the same.

• Adds: During appeal, the tenant can stay in possession only by depositing rent or
rental value as follows: after appeal is perfected by affidavit of indigence (for
nonpayment of rent cases) or appeal bond (for all cases), the tenant must deposit rent
in initial amount of the alleged unpaid rent and late fees; and continue to deposit rent
into county court as it becomes due. (Current rule 749b requires deposit of one
month's rent in JP court (no matter how much rent is alleged to be due) and requires
continued tender of rent into county court offuture rent as it becomes due.)

SCAC draft uses technical "supersedeas bond"
language, which is difficult for laypersons to
understand. SCAC draft does not require one
month's rent to be initially deposited, it only
requires tender of rent to the court as it comes
due. The SCAC supercedeas bond must be at
least enough to cover the amount of the judgment
(rent plus late fees) plus attorneys fees.

This supercedeas bond approach is problematic
because it is infeasible and extremely time
consuming for a JP to certify that sureties
legitimately are qualified. The supercedeas bond
approach opens the door for contested hearings
on the financial worth of the surety. It is currently
rare that landlords who are successful on appeal
are able to collect from sureties.

SCAC rule requires landlord to file a motion with
the county court.to require defendant to pay full
rent if the third party doesn't pay. This is
problematic and unfair to landlords because it
typically takes two or more weeks to get a
hearing in front of the court. In effect, the
landlord will be "eating" this loss and unable to
collect the county court's judgment for rent,
especially the portion that the third party didn't
pay for the tenant.

• Adds: Justice may reduce the initial rent deposit and future rent deposits to the
portion of rent that the tenant would have paid if there had been no eviction case.
(Current rule requires deposit of one month's rent; and it is unclear whether that
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means rent owed by tenant or rent owed by tenant plus rent owed by third-party
government agency.)

.^ SCAC draft is substantively same as TAA draft
except SCAC draft uses a supercedeas bond
instead of requiring rent awarded the landlord by
the JP court to be put up.

• Adds: If govern ment has not paid the landlord the government's share of rent due at
time of appeal, the tenant must post entire month's rent to stop issuance of writ. If
government does not pay government share as rent becomes due on appeal, landlord
is entitled to issuance of writ upon motion and order of the county court. (Under
current rule, there is no such provision.)

.F SCAC draft is similar in principle to the TAA draft;
but SCAC does not protect landlord in situations
where government has not paid or will not be
paying the rent.

• Adds: Plaintiff can withdraw a rent deposit from court prior to final resolution of
case. (Under current rule, there is no provision.)

SCAC draft is substantively same as TAA draft.

-----------------------------------------------------------------------------------------------------------------------------------

(PROPOSED) RULE 751. (NONE)
Old Rule 751 entitled "Transcript" has been incorporated, in part into Proposed Rule
749(b).

How TAA draft differs from current rules:

• No current rule.
.A SCAC draft provides for form of supersedeas

bond. TAA draft does not require supersedeas
bond; instead TAA draft requires payment of rent
into JP. court and thereafter in county court.
Same result is accomplished as in SCAC draft
but without complexity for laypersons who have
to read and understand these rules.

-----------------------------------------------------------------------------------------------------------------------------------
(PROPOSED) RULE 752. DAMAGES

On the trial de novo of the case in the county court, the plaintiff or defendant shall be permitted to
plead, prove and recover damages, if any, suffered for withholding or defending possession of the
premises during the pendency of the appeal. Damages may include but are not limited to loss of
rentals during the pendency of the appeal and reasonable attorney's fees in the justice and county
court provided, as to attorney's fees, that the requirements of Chapter 24 of the Texas Property
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Code have been met. Only the party prevailing in the county court shall be entitled to recover
damages against the adverse party.

How TAA draft differs from current rules:

• No substantive change.
SCAC draft is substantively same as TAA draft.

-----------------------------------------------------------------------------------------------------------------------------------

(PROPOSED) RULE 753. DUTY OF CLERK TO NOTIFY PARTIES

The county clerk shall immediately notify all parties to the justice court judgment of the date of
receipt of the transcript and the docket number of the cause. Such notice shall advise the
defendant of the necessity for filing a written answer in the county court when the defendant has
pleaded orally in the justice court and shall advise the defendant that default judgment may be
entered unless a timely answer is filed. The style of the case in county court must be the same as
in justice court.

How TAA draft differs from current rules:

• Adds: The style of the case in county court must be the same as in justice court.
Confusion has resulted whenever a county clerk sets the style as appellant and
appellee.

.o Also, SCAC expands 8 days in current rules to
10 days, delaying eviction by two days. TAA
draft retains the current 8 days.

-----------------------------------------------------------------------------------------------------------------------------------

(PROPOSED) RULE 753a. JUDGMENT BY DEFAULT
IN COUNTY COURT

If the defendant has filed a written answer in the justice court, the same shall be taken to
constitute the defendant's appearance and answer in the county court, and such answer may be
amended as in other cases. If the defendant made no answer in writing in the justice court, and
fails to file a written answer within eight days after the transcript is filed in the county court, the
allegations of the complaint may be taken as admitted and judgment by default may be entered

accordingly.

How TAA draft differs from current rules:

• No substantive change.
SCAC draft is the same as TAA draft except TAA
draft keeps current 8 days for defendant to
answer whereas SCAC expands answer date to
10 days.
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(PROPOSED) RULE 754. TRIAL OF THE CASE IN COUNTY COURT

(a) The trial of an eviction appeal and all related hearings and motions shall be entitled to
precedence in the county court.

(b) No jury trial shall be had in any appeal of an eviction case unless, a request for jury trial is
filed and payment of jury fee is made to the clerk of the court a reasonable time before the date set
for trial of the cause on the non-jury docket, but not less than five days in advance. The clerk
shall promptly enter a notation of any jury fee payment on the court's docket sheet.

(c) The trial of an eviction case on appeal to county court shall be de novo and may be held any
time after the expiration of eight days after the date the justice court transcript is filed in the
county court. The county court may set an eviction trial on written request of any party or on the
court's own motion, with reasonable notice to the parties of a first setting for trial, or by
agreement of the parties. Regardless of which party appealed from the justice court, only the
plaintiff in the county court may take a nonsuit. If the county court's jurisdiction is invoked, the
court must dispose of all parties and issues before the court, including the issue of possession
unless the writ of possession has already been issued.

(d) On written motion by a party contesting the sufficiency of the appeal bond, the county court
shall hold a hearing on the motion. If the judge finds the bond deficient, the judge may
disapprove the bond and allow the appealing party five days from the date the bond is
disapproved to correct the deficiencies with the bond. If the deficiencies are corrected within the
five-day period, the bond may be approved. If the deficiencies on the appeal bond are not
corrected within the five-day period, the appeal may be dismissed and the writ of possession shall
issue.

(e) If the appealing party fails to prosecute the appeal with diligence or the county court renders
judgment against the party, the county court shall also render judgment against the surety or
sureties on the appeal bond, for the costs of court up to the amount of the bond.

How TAA draft differs from current rules:

• Adds: Sets jury request deadline of 5 days before the trial in county court case.
(Under current rule, there is no deadline; can be filed on morning of trial.)

SCAC draft is the same as the TAA draft.
• Adds: Provides procedures for contesting appeal bond. ( Under current rule, there

are no procedures.)
.,s SCAC draft is substantively same as TAA draft.

SCAC draft requires a 10-day waiting period
rather than 8 days before the county court case
may be heard; therefore, SCAC draft can add two
days to the eviction process.
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(PROPOSED) RULE 755. WRIT OF POSSESSION IN COUNTY COURT

The writ of possession shall be issued by the clerk of the county court according to the judgment
rendered, and the same shall be executed by the sheriff or constable. However, if the defendant is
leasing a manufactured home lot, the writ of possession shall be issued as provided in Section
94.203 of the Texas Property Code, as amended. A writ of possession issued from a judgment of a
county court may not under any circumstances be issued until the expiration of ten days after the
signing of the judgment and only if the appellant has not filed a supersedeas bond in an amount
set by the county court. The writ of possession shall not be suspended or superseded in any case
by appeal from such final judgment in the county court, unless the premises in question are being
used for residential purposes only. The county court shall give precedence to the hearing to set
the amount of the supersedeas bond necessary to suspend the judgment or the portion of the
judgment the appellant elects to supersede.

How TAA draft differs from current rules:

• Adds: Writs in manufactured housing cases must conform to Section 94.203 of Texas
Property Code which requires a delay of 30 days before the writ of possession can
issue in such cases. (Current rule is silent.)

.A SCAC draft does not contain the statutoiy
exception for evictions in manufactured housing.

• Adds: Writ can be issued no sooner than 10 days after county court judgment-which
is the deadline for supersedeas bond for appeal to Court of Appeals in Section 24.007

of Texas Property Code. (Under current rule, writ is issued according to
"judgment"; and the rule is silent as to tenant's statutory right to supersede judgment
by filing supersedeas bond within 10 days after judgment in county court. Current
rule is silent on how soon the writ can issue after county court judgment.)

SCAC draft is substantively same as TAA draft.
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Comparison of TAA May 13th draft
to SCAC Subcommittee May 7th draft of eviction-related rules

Underlined language = new in TAA draft
Struck-through language = deleted in TAA draft

(PROPOSED) RULE 4. COMPUTATION OF TIME

In computing any period of time prescribed or allowed by these rules, by order of court, or by
any applicable statute, the day of the act, event, or default after which the designated period of
time begins to run is not to be included. The last day of the period so computed is to be
included, unless it is a Saturday, Sunday or legal holiday. Saturdays, Sundays and legal holidays
should not be counted for any purpose in any time period of five days or less in these rules,
except that Saturdays, Sundays and legal holidays shall be counted for purposes of the three-day
periods in Rules 21 and 21 a, extending other periods by three days when service is made by
registered mail or by telephonic document transfer, and for purposes of the five-day periods
provided for under Rules 739, 749; 742, 742a, 744, 748, 749, 749a, ^^^'^^49e 750 and 754.

(PROPOSED) RULE 143a. COST ON APPEAL TO COUNTY COURT

If the appellant fails to pay the cost on appeal from a judgment of a justice of the peace or small
claims court, within twenty (20) days after being notified to do so by the county clerk, the appeal
shall be deemed not perfected and the county clerk shall return all papers in said cause to the
justice of the peace having original jurisdiction and the justice of the peace shall proceed as
though no appeal had been attempted. Payment of costs on appeal from
d°*ain°r- aan eviction case are governed by Rules 749, 749b and 749e 750.

(PROPOSED) RULE 190. DISCOVERY LIMITATIONS

Every case must be governed by a discovery control
plan as provided in this Rule. A plaintiff must allege in the first numbered paragraph of the
original petition whether discovery is intended to be conducted under Level 1, 2, or 3 of this
Rule.

(PROPOSED) RULE 216. REQUEST & FEE FOR JURY TRIAL

a. Request. No jury trial shall be had in any civil suit, unless a written request for a
jury trial is filed with the clerk of the court a reasonable time before the date set
for trial of the cause on the non-jury docket, but not less than thirty days in
advance.

b. Jury Fee. Unless otherwise provided by law, a fee of ten dollars if in the district
court and five dollars if in the county court must be deposited with the clerk of the
court within the time for making a written request for a jury trial. The clerk
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Comparison of TAA May 13th draft
to SCAC Subcommittee May 7th draft of eviction-related rules

Underlined language = new in TAA draft
Struck-through language = deleted in TAA draft

promptly enter a notation of the payment of such fee upon the court's docket
sheet.

c. This rule does not apply in eviction cases.

(PROPOSED) RULE 245. ASSIGNMENT OF CASES FOR TRIAL

The court may set contested cases on written request for any party, or on the court's own motion,
with reasonable notice of not less than forty-five days to the parties of a first setting for trial, or
by agreement of the parties; provided, however, that when a case previously has been set for
trial, the Court may reset said contested case previously has been set for trial, the Court may
reset said contested case to a later date on any reasonable notice to the parties or by agreement of
the parties. Noncontested cases may be tried or disposed of at any time whether set or not, and
may be set at any time for any other time. The forty-five day notice required in the preceding
sentence will not apply to cases set for trial in justice court, including
eviction cases, nor will it apply to the de novo trial of appeals of
eviction cases in county court.

A request for trial setting constitutes a representation that the requesting party reasonably and in
good faith expects to be ready for trial by the date requested, but no additional representation
concerning the completion of pretrial proceedings or of current readiness for trial shall be
required in order to obtain a trial setting in a contested case.

(PROPOSED) SECTION 3 EVICTION

(PROPOSED) RULE 738. JOINDER OF ADDITIONAL CLAIMS

A s" claim for rent, contractual late charges; and attorney's fees may be joined with an aetieft
V ana^ eviction suit. If there is no oral or written rental agreement, a claim

for rental value may be joined. The court may render judgment in favor of plaintiff for eviction
and for rent or rental value and any attorney's fees owed by the defendant to the plaintiff. The

due the landlord by the renter. The total jud ment
awarded for rent or rental value shall not exceed the jurisdiction of the justice court. The justice
may also award court costs against the unsuccessful party.
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Comparison of TAA May 13th draft
to SCAC Subcommittee May 7th draft of eviction-related rules

Underlined language = new in TAA draft
Struck-through language = deleted in TAA draft
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(PROPOSED) RULE 739. CITATION

(a) ' When a plaintiff or the plaintiff's authorized agent

shall file files a written sworn complaint for eviction, the justice shall immediately issue citation

directing the defendant to appear for trial before sueh the justice at a time, date and
place named in sueh the citation, , on a date not less than six nor more than

ten days from the date of service of the citation.

If a bond for possession under Rule 740 is filed with the sworn complaint, the citation must
designate a trial date on the fifth, sixth, or seventh day after both citation and notice of
possession bond are served on the defendant. The citation and the notice of possession bond
must be served concurrently.

(b) The citation shall inform the par-ties that, defendant that the case
shall be heard by a jury only if a request for jury and payment of a jury fee is made one day
before the trial date as designated in the citation

,
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(PROPOSED) RULE 740. POSSESSION BOND

LaLThe plaintiff may, at the time of filing
eeti, °°°eu*° and an eviction suit, file a possession bond to be approved by the justice in such
amount as the justice may fix as the probable

aeerefimr^ ^ costs of suit and damages which
may result to instituted, a^a defendant if the suit has been improperly instituted. The bond shall
be conditioned that the plaintiff will pay the defendant allstieh costs and damages as shall be
adjudged against plaintiff.

fbhThe justice court shall notify the defendant that the plaintiff has filed a possession bond.
Suc-IrHotie° -flu s* be served on a d°fenaan*, The notice shall be served on the defendant
concurrently with and in the same manner as service of citation in
an eviction suit and shall inform the defendant of
exeep* *hethe procedures in (c) and (d) below. The officer or other authorized person
serving the notice of the possession bond shall return st" the notice to the justice who issued
same within one day after service the notice at least one day before the trial date designated in
the citation.
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Comparison of TAA May 13th draft
to SCAC Subcommittee May 7th draft of eviction-related rules

Underlined language = new in TAA draft
Struck-through language = deleted in TAA draft

(c) A trial held under this rule must be a trial by the justice. If the defendant does not appear for
trial as directed in the citation, the justice may, on request of the plaintiff, promptly enter a
default judgment and issue a writ of possession immediately. If the defendant appears for trial as
directed in the citation, the case shall be tried in the same manner as other eviction suits; and any
writ of possession may be issued and executed only according to Rule 748.

Ftg ef ae

(0 ^M-Whenever a justice court issues a writ of possession under this i:ulea rule, the defendant
may appeal in the same manner as aft°f a +-aai*^^ff"rcible entry and detainer trial a defendant
may appeal an eviction judgment when a possession bond has not been filed.

(PROPOSED) RULE 741. REQUISITES OF COMPLAINT

The sworn complaint shall describe the'anas, *°n°-„°n*s e^ premises, the possession of which is
claimed, with sufficient certainty to identify thesafne. It shall also state the facts that entitle the
plaintiff to possession and authorize the suit under Chapter 24 of the Texas Property Code.. The
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Comparison of TAA May 13th draft
to SCAC Subcommittee May 7th draft of eviction-related rules

Underlined language = new in TAA draft
Struck-through language = deleted in TAA draft
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Comparison of TAA May 13th draft
to SCAC Subcommittee May 7th draft of eviction-related rules

Underlined language = new in TAA draft
Struck-through language = deleted in TAA draft

(PROPOSED) RULE 742. SERVICE OF CITATION

(a) Persons Authorized to Serve Citation in Fefeible Entry and Detainer Actions Eviction Suits.
Persons authorized to serve citation in F^^^^^^^^ble E°*-y and n°+ain°f aetions eviction suits include
(1) any sheriff or constable jor other person authorized by law or,law, or (2) any person
authorized by law or written order of the court who is not less than 18 years of agej. No person
who is a party to; or interested in the outcome of a suit shA may serve any process.

(b) Method of Service of Citation.

Except as provided in Rule 742a, the officer [or other personl
authorized to serve citation shall °°°et•*° the ei*a*ie^ serve it by delivering a copy of it to the
defendant, or by leaving a copy tkereaf with some a person over the age of sixteen years; at the
premises at issue, in question at least six days before the trial date specified in the citation. If a
bond for possession has day as shown °^ been filed, the citation shall be served at least five days
before the trial date specified in the citation. The person serving the citation shall state on the
citation when it was served, the manner of service, and the citation shall be si ng ed by the officer
or authorized person.

(c) Return of Citation.
The person serving the citation shall return the citation, noting the action taken thereon, to the
justice who issued the citation at least one day before the trial day nafned date designated in the
citation.

(PROPOSED) RULE 742a. SERVICE BY DELIVERY TO PREMISES AND MAIL

(a) If the sworn complaint lists the address of the premises at issue as well as any other alternate
addresses of the defendant or defendants as eantaitied in a written lease agreement, and if service
of citation cannot be e€feeted readily accomplished under Rule 742, t-hen service of citation may
be by delivery to the pr-emises at issue as f"°^ and mail under subparagraph (b) of this rule.

hIf the officer or other person authorized to serve citation in
eviction suits is unsuccessful in serving citation under Rule 742, the officer or other authorized
person shall no later than five days after receiving sueh the citation
sign an affidavit based on personal knowledge, confirming that diligent efforts have been made
to serve suehthe citation on at least two occasions at all addresses of the defendant in the eeunty

Ala county, as
stated in the sworn complaint. The affidavit shall state the times and places of attempted service.
S••°'^ sw°rn statement The affidavit shall be filed with the justice. After promptly considering
the swem statementaffidavit, the justice may flien authorize service by written order as feflews;
according to the following
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(a) T ie(1) The officer or other authorized person shall place the citation inside the
premises through a door mail chute or by slipping it under the main entry door to
the premises; and if neither method is possible or practical, the
citation shall be securely affixed to the main entry door to the premises; and

(b) T ke(2) The officer or other authorized person shall that same day deposit in the
United States mail a copy of the citation with a copy of the

sworn complaint attached therete; to it, addressed to the defendant at the premises
in question and sent by first class mail; and

(e) T ke(3) The officer or other authorized person shall note on the return of seeh
the citation the date of deliveryundef (a) abeve and the date of mailing under (b)
above this rule. The return of the citation by an authorized person shall be verified;
and

(d) S h(4 The delivery and mailing to the premises under this rule shall occur at
least six five days before the trial ;

date desi ng ated in the citation. The officer or other
authorized person accomplishing service shall return sueh the citation neting-the
ae*ion +ak°f '"°f°effi, to the justice who issued the safne it in accordance with Rule
742.

it shall R^* It is not necessary for the ' plaintiff or the plaintiff's
authorized agent to make a request fef or motion for alternative service pufstiant to under this
rule.

(PROPOSED) RULE 743. DOCKETED

The eattse suit shall be docketed and tried as other cases. If the defendant shall fail to °n*°r
fails to appear when the

case is called for trial, the allegations of the complaint may be taken as admitted and judgment
by default entered accordingly. If the plaintiff shall fail fails to appear when the case is called for
trial, the case may be dismissed for want of prosecution. The justice shall has authority to
issue subpoenas for witnesses to enforce their attendance, and to punish for contempt.
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(PROPOSED) RULE 744. REQUEST FOR JURY

Except for trials when a possession bond has been filed, a party has the
right of trial by jury, by making a request to the court and paying the jury fee. In order to have a
jury trial, a plaintiff must request a jury and pay the jury fee at the time of filing the sworn
complaint; and a defendant must request a jury and pay the jury fee

,
within five days after service of citation, as designated in

the citation. Upon such request, a jury shall be summoned at the earliest opportunity, in the same
manner as in other justice court proceedings, but in no event later than seven days from the date
of service. This rule will not apply to in trials conducted under Rule 740.

(PROPOSED) RULE 745. TRIAL POSTPONED

For On the court's own motion or upon good cause shown-, s+^ by affidavit of either party,
the trial may be postponed by the justice for a period not exceeding seven days. Upon ashe^ing

,, ,
mtien, . The trial may be
postponed for a longer period oponthe by agreement of all parties if the
agreement is n}ade in writing and filed with the court, ori€ the agreement is made in open court.

(PROPOSED) RULE 746. ONLY ISSUE

Except as provided in fule Rule 738, the only issue in an
eviction suit under Chapter 24 of the Texas Property Code is the right to actual pe^sessien and
the possession. The merits of the title shall not be adjudicated.

(PROPOSED) RULE 747. TRIAL

If n d a jury trial is not timely requested by either party, the justice shall try the
case. If a jury is demanded trial is timely requested by either pai4y,the party and is authorized
under Rule 744, a jury shall be impaneled and sworn as in other cases, as soon as reasonably
possible, but not more than 7 days after the request is filed. After hearing the evidence, the jury
shall return its verdict in favor of the plaintiff or the defendant as it shall fmd. No motions for
new trial may be made.
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(PROPOSED) RULE 747a. REPRESENTATION
BY AGENTS

In eviction cases for non-payment of rent or holding over beyond the
rental term, the parties may represent themselves or be represented by their authorized agents,
who need not be attorneys. In any eviction suit in justice court, an
authorized agent may file a sworn complaint in any kind of eviction case and may request and

obtain a default judgment without having to be an attorney r °°̂et be
anatterney:

(PROPOSED) RULE 748. JUDGMENT AND WRIT

LaJ If the judgment or verdict is in favor of the plaintiff, the justice shall giNe grant judgment for
plaintiff for possession of the premises, and eests rent or rental value owed, late fees, and court
costs, and shall state the post-judgment interest rate, as appropriate. The justice may also gwe
grant judgment for the plaintiff for baElr , late e"^fg°; a^a attorney's fees, ifeentfaetual
seught a pleaded, established by proof, and

authorized by the rental agreement or statute.

(b) If the judgment or verdict is in favor of the defendant, the justice shall g4ve grant judgment
for the defendant against the plaintiff for ^es*s and for possession of the premises, and court
costs and shall state the post-judgment interest, as appropriate. The justice may also awarda

agat ee grant judgment for the
defendant for attorney's€eesi€ atither-ized andfees, if pleaded, established by proof, and pfevided

rental agreement or statute.

The judgment shall be in writing ' and
contain the full names of the parties, as stated in the pleadings, ad sworn complaint, and shall
state for and against whom the judgment is rendered. The judgment shall recite who is awarded:

ee

(2) baek , any, , any ,
arxeunt.
atter-ney ' s fees , any , ;
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fellewiiig
aagme^ Hae

> defendant;

to 19ay fePA-.

(1) possession of the premises;

(2) rent, or rental value, owed, if any, and the amount;

(3) attorney's fees, if any, and the amount;

(4) late fees, if any, authorized by the rental agreement; and

(5) court costs, and the amount.

The judgment shall state the post-judgment interest rate, as appropriate. The judgment shall also
state the amount or rent, or rental value if there is no rental agreement that must be initially
placed in the justice court registry under Rule 750 to avoid issuance of a writ of possession
duringany appeal. Any judgment for rent or rental value and attorneys fees shall be within the
jurisdiction of the court.

(d) A writ of possession may not be issued until the expiration of five days from the date the
judgment is signed, except that ( 1) the writ may be issued immediately under Rule 740 if a
default judgment is granted, and (2) the writ may be issued only in accordance with Section
94.203 of the Texas Property Code, as amended if the defendant is leasing a manufactured home
lot. Subject to the provisions of this subparagraph, if a plaintiff is entitled to issuance of a writ of
possession, it must be issued without delay.

(e) If the judgment of the justice court is not appealed then it ~°maiit shall remain in force and
a prevailing party may enforce their rights under the judgment in the justice court. If the
appeal from the justice court is perfected in accordance with Rule 749b, and the county
courts jurisdiction is invoked then the justice court may not enforce the judgment. The
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judgment of the justice court will be vacated upon final judgment in the case by the county
court. (e) If the judgment of the justice court is not appealed, it shall remain in force and a
prevailing party may enforce its rights under the judgment in the justice court. If an appeal
from the justice court is perfected in accordance with Rule 749b, the county court's
jurisdiction is invoked and the justice court may not enforce the '

fe) The e.,i:t; eav:. may :

judgment except under Rule 750.

BE
(f) This rule does not prohibit the county court from making an independent ^

determination, either on its own motion or on sworn motion of either party, as to the amounts
and due dates of fefit-srent, or rental value, to be paid into the registry of the county court during ^
the pendency of the appeal.

(PROPOSED) RULE 749. MAY APPEAL

{b(a) Either party may appeal from a€rial judgment in
case to the county court of the county in which the judgment issigned:

an eviction

{^ , iiet endered by doing the
following within five days after the judgment is si gned:

(Osigned; 1 filin an appeal bond, depesit;etsec-Hf7kywith one or more sureties, to be
approved by saWthe justice; or depositing with the justice court cash or cash equivalent
acceptable to the court, in the amount of the appeal bond; and

(2) depositing with the justice
court the amount of the required county court filing fee in accordance with subparagraph
(e) of this rule. The filing fee must be made payable to the county clerk of the county in
which the case was heard in justice court.

(-,e4In lieu of (1) and (2), the defendant may file an affidavit of indigence showing an inability to
post the appeal bond or appeal bond deposit and the county court filing fee.
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(b) The justice shall set the amount of the appeal bond at an amount equal to the court costs
incurred in justice court.
If there are multiple appellants, an affidavit of indigence filed by one appellant does not
dispense with the requirement of an appeal bond for the remaining appellants who do not file
affidavits of indigence or

he "+:"° "F.,...,
appeal must identify the trial , .,..t.^^ ^..,.^.,., of ,

p laintiff-s a agent.(e) The
dHBBe^

, - - filing fee -
not approved by the court.

3as whose affidavits of indigence are

(c) The justice court shall immediately forward all papers in the case file to the county clerk,
along with (1) the appeal bond, or deposit in lieu of an appeal bond, and the filing fee, or (2) the
affidavit of indi eg nce.

(d) Except as stated in subparagraph (e), an appeal bond must meet the following criteria:

(1) It must be in an amount equal to the court costs incurred in justice court•

(2) It must be made payable to the adverse party;

(3) It must be signed by the judgment debtor or the debtor's authorized agent; and

(4) It must be co-signed by a sufficient surety or sureties as approved by the court. If
an appeal bond is signed by a surety or sureties, then the court may, in its discretion,
require evidence of the sufficiency of the surety or sureties prior to approving the
appeal bond.

(e) Instead of filing an appeal bond, a party may deposit the amount of the appeal bond in cash,
money order, or other mode of payment acceptable to the court.

(f) Any motions challenging the sufficiency of the appeal bond may be filed with the county
court.

(g) Within five days following the filing of an appeal bond, the party appealing shall give notice
of the filing of the bond, deposit, or affidavit, to the adverse party. No default judgment may be
taken by a party in county court without the party showing substantial compliance with this rule.

I
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(h) If a default judgment has been entered in a case in which a possession bond has been filed,
the defendant may still appeal after the writ of possession has been issued and executed, so long
as the appeal is filed within five days after the date the judgment is signed.

(PROPOSED) RULE 749a. AFFIDAVIT OF INDIGENCE

(a) Establishing indigence_
A party who cannot pay the court costs to appeal to the county court, including the county court
filing fee, may proceed without filing an appeal bond and paying the
county court filing fee or making a deposit under Rule 749(f) if:

(1) the party files an affidavit of indigence in compliance with this rule within five days
after the justice court judgment is signed; and

(2) the claim of indigence is not contested or, if contested, the contest is not sustained
by a timely written order.

(b) Contents of Affidavit.
The affidavit of indigence must identify the party filing the affidavit and must state W114 the
amount of costs, if any, the party can pay. The affidavit must also contain complete information
about:

(1) the nature and amount of the party's current employment income, government-
entitlement income, and other income;

(2) the income of the party's spouse and whether that income is available to the party;

(3) real and personal property the party owns other than household furnishings,
children's toys and wearing apparel;

(4) cash or cash equivalent the party helds owns and amounts on deposit that the party
may withdraw;

(5) the party's other assets;

(6) the number and relationship to the party of any dependents;

(7) the nature and amount of the party's debts;

(8) the nature and amount of the party's monthly expenses;
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(9) the party's ability to obtain a loan for court costs;

(10) whether an attorney is providing free or contingent legal services to the party; and

(11) whether an attorney has agreed to pay or advance court costs.

(c) When and Where Affidavit Filed.
An appellant must file the affidavit of indigence in the justice court within five days after the
justice court judgment is signed.

(d) Duty of Clerk or Justice of the Peace.
Upon the filing of an affidavit of indigence1 the justice of the peace or clerk of the court shall
give notice to the opposing party of the filing of the affidavit of indigence within one working
day of its filing by written notification accomplished by first class mail.

(e) Contest to Affidavit.
_""__,.,.. ^ _^_"'_.." __.'____-V ____.", __., "_...'_"D ..... ..., ., ......., ...... ..^^.........., ......b....v..v ..a.. vv

deemed o ..
The appellee may contest the claim of indi eg n^y filing a contest to the affidavit. The contest
must be filed in the justice court within five days after the date when the notice of the filing of
the affidavit was mailed by the justice court clerk or justice of the peace to the opposingpartk
The contest need not be sworn.

(e) AT., , ..test F:lerl

(f) No Contest Filed.
If a contest is not timely filed, no hearing will be conducted, the affidavit's allegations will be
deemed true, and the party will be allowed to proceed under subpara g anh (a) of this rule.

W Burden of Proof.
If a contest is filed, the party who filed the affidavit of indigence must prove the affidavit's
allegations. If the party who filed the affidavit is incarcerated at the time the hearing on a contest
is held, the affidavit shall be executed by the incarcerated defendant. The affidavit fmst shall be

efie
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considered as evidence and shall be sufficient to meet the indigent-party's burden to present
evidence without the party's attenditig attendance at the hearing.

(h) - -.r.6:.n.. dee is ion

and
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setting.
__.._(2) Time for he-*",.
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efA

(4) Time
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e11C11iL] ^
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(h) Hearing and Decision in Justice Court.

(1) Notice required.
If the affidavit of indigence is filed in iustice court and a contest is filed, the
justice court shall set a hearing and notify the parties of the setting.

(2) Time for hearing_
The justice court shall either hold a hearing and rule on the matter or sign an order
extending the time to conduct a hearing within five days from the date a contest is
filed.

(3) Extension of time for hearing,
The time for conducting a hearing shall not be extended for more than five days
from the date the extension order is signed.

(4) Time for written decision; effect.
If the justice court does not timely sign an order sustaining the contest, the
affidavit of indigence shall be deemed approved, and the party shall be allowed to
proceed under subparagrph (a) of this rule.

(i) Appeal from the Justice Court Order Disapproving the Affidavit of Indi eg nce.

(1) If the justice of the peace disapproves the affidavit of indigence, the appellant may
anneal the order disapproving the affidavit by filing within five days thereafter a
motion in county court seeking de novo review of the justice court order. On
request, the justice shall send to the county court the affidavit of indigence, any
written contest, and the justice court's order on the contest. The county court shall
hold a de novo hearing and rule on the matter within five days from the date the
motion is filed with the county court. If the affidavit of indigence is approved by
the county court, it shall direct the justice to send to the clerk of the county crt,
the complete transcript, records, and papers of the case. If the county court
disapproves the affidavit of indigence, appellant may perfect an appeal of the justice
court judgmentent by filing an appeal bond, or, in lieu depositing the amount of the
appeal bond in accordance with Rule 749(f), and paying the county court filing fee
to the justice court within five days of the date the county court signs the order. If
no appeal bond is filed in the justice court within five daXs, the justice court may
issue a writ of possession.

(2) A writ of possession may not issue pending a hearing by the county court on the
anoellant's ri ng t to appeal on an affidavit of indigence.
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D T TzE 749B . i PPEAL PERFECTED

(PROPOSED) RULE 749b. APPEAL PERFECTED AND TRANSCRIPT

(a) An appeal of the justice court judgment shall be perfected when appellant timely files:

(1) an appeal bond or deposit in lieu of an appeal bond in conformity with Rule 749, and
pays the filing fee required for the appeal of cases to the county court; or

(2) an affidavit of indi eg nce approved in conformity with Rule 749a.

aefia:aese
^^n , and the llllllb fee

.^ +^'° F:1:"`. F. ,' ,
1V11U11V 1

°'^
4 fV1 the

^ *T'° a
ppeal of ^ """°s to the " "r..

. ,,..t is paid , e
"^F:']"..:«

/ T/

4.9E

p;.:.e........ .. .... .-, the r:;. ..-,. .. . ., : ' ' '_ Rule

(b) When an appeal has been perfected, the justice court shall make out a transcript of all the
entries made on it'-s docket of the proceedings had in the case and immediately file the same,
together with the original papers, any money in the court registry pertaining to, that case, and the
appeal befid; bond or deposit, in lieu in conformity with Rule 749, and the
county court filing fee, or the affidavit of indigence approved in conformity with Rule 749a, with
the county clerk of the county in which the case was heard.

(c) The county clerk shall docket the case and the trial shall be de novo. The county clerk shall
immediately notify both plaintiff and defendant of the date of receipt of
the transcript and the docket number of the cause. Such notice shall advise the defendant of the
necessity for filing a written answer in the county court when there is no written answer on file in
the justice court.

L^LThe perfection of an appeal in an eviction case does not suspend
judgment ,

WffleflElee

is based the issuance and execution of a writ of possession if a judgment for possession and
Eeurt-is granted for the plaintiff in justice court unless the defendant has complied with Rule 750
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(e) No factual determination in a fma:i^ ^^b'° °n*ry and a°*^i^°r ^^*i^^, an eviction case in justice
court, including determination of the right to possession, will be given preclusive effect in other
aefiens suits that may be brought between the parties.

(PROPOSED) RULE 749c. FORM OF APPEAL BOND

The appeal bond authorized in the preceding fule may article shall be substantially as follows:

ni
m
":

m̂
«
z
:ff "7ho State of Texas ,, rr

tf

y

, Defendant C eTrccrim r

-CAUSE NO.

Plaintiff IN THE JUSTICE COURT

v. PRECINCT NUMBER

Defendant §

Appeal Bond

COUNTY, TEXAS

"WHEREAS, in the above entitled and numbered case in the Justice
Court of precinct of of County, Texas,
judgment wassigaedenth clay of , in Fveof
appellee. , for eviction was
signed on the day of in favor of appellee, and
nainst appellant. Appellant wishes to appeal the judgment to said appellat;

; new , , , the county court.
Appellant, and sureties, covenant that appellant will prosecute said the appeal with effect and pay
all costs that may be adjudged against the appellant, pFevided except
that the sureties shall not be liable in an amount greater than $
such amount being the amount of the bond herein.
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NOW, THEREFORE, Appellant(s) as principal(s)
and , as surety and

NOW, THEREFORE , AVE , appellant , , a
,

surety), as surety, acknowledge ourselves as bound to pay to eeenty
elerlr of County, Texas, the suffi of , appellee,
the sum of $ , conditioned that appellant(S shall prosecute the appeal with effect and
will pay all costs of court in the event of an adverse
final judgment on appeal.

"Given under our hands this , A.D . " day of
,20

Signature of A$pellafit

signatur-e of Sur-evy

Appellant's signature Surety's signature Surety's si ng a^

Appellant's telephone number Surety's printed name Surety's printed name

Surety's printed address Surety's printed address

Suret 'y s telephone number Surety's telephone number
The appeal bond is:
n Approved
n Disapproved for the following reason:

Signed this day of 20

Justice Presiding
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A UT E 750 . SUSPENDING EATFl1Dr''EA4EATrT OF FORCIBLE ENTRY AND TIETATATE^

TT T^n^^^^NG APD^T^ri1LllT TATTV COURT

(PROPOSED) RULE 750. POSSESSION PENDING APPEAL
BY TENANT TO COUNTY COURT

He e^eaaer
eaB

fellewifig Pfeeedufe.

(b) Supefsedeas Bead5
e^es-13N

PIN

heafd;
appellant's agent;

^

(1) eash;

^r
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superseded. Enfefee ffient 'v„6.n when t
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He ^oerseeea

, bond ,
;

judgment ,
theappeal;

attorney ' s appellee ;

Beftie
.-.;u ..e_e.,e....e.-., any ,

the eounty eeti-A-
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;
appeal,

Z,^

eeuA.
aFe flfeeeee

of supefsedeas - needed , - ethef -. -. - the
jadgfnenF

eS aHe

of indigenee.

Be

ee

HsBefie

eEI Hne

as

(a) Right of Continued Possession.
A defendant who has perfected an appeal of an eviction case under these rules shall be entitled to
stay in possession of the premises during the pendency of the appeal by complying with the
following procedure:

(1) filing with the justice court a written agreement with the plaintiff stating the terms
under which the defendant may stay in possession: or

aee
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(2) depositing rent or rental value into the justice and county court registry as required
by this rule.

(b) Rent Payments.
A defendant shall deposit rent, or rental value if there is no oral or written rental
agreement, in the justice or county court registry in the form of cash, money order, or
other mode of payment acceptable to the justice;

(c) Initial Deposit of Rent with Justice Court.

(1) A defendant who has perfected appeal by filing an appeal bond or making the
required deposit in lieu of the bond and paying the county court filing fee is entitled
to stay in possession of the premises by depositing any amount awarded by the
justice court for unpaid rent and late fees under the rental agreement, or the amount
awarded by the justice court for rental value as determined by the justice court if
there is no oral or written rental agreement, within five days of the approval of the
appeal bond or the deposit in lieu of the appeal bond.

(2) A defendant who has perfected appeal by filing an affidavit of indigence is entitled
to stay in possession of the premises without depositing rent or other amounts into
justice court, unless the eviction is for nonpayment of rent. If the defendant
perfected appeal by filing an affidavit of indigence and the eviction is for
nonpayment of rent, the defendant must deposit any alleged unpaid rent and late
fees under the rental agreement, or the alleged unpaid rental value as determined by
the justice court if no oral or written agreement, within five days of the filing of the
affidavit or the overruling of any contest to the affidavit, whichever is later.

(3) The justice court may order a deposit less than that required under subparagraph (1)
or (2) of this rule if thejustice court finds that (i) the rent or a portion of the rent has
been contracted to be paid to the landlord by third parties, (ii) the plaintiff has
received no notice that the third party payments have ceased or will cease, (iii) the
plaintiff has received all rent due from the third party under the third party's
agreement with plaintiff or defendant, (iv) the plaintiff did not request the third
party to cease making such third party's payments, and (v) justice requires a lesser
deposit.

(4) If a defendant does not timely file an agreement between the defendant and the
plaintiff, or deposit rent or rental value as required by this rule, the iustice court
shall, after notice to the parties and a hearing, issue a writ of possession pending
appeal by the defendant. Except under Rule 740, a writ of possession may not be
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issued until the expiration of five days after the date of the judgment in justice
court.

(d) Rent Deposits with County Court.

(1) During the pendency of the appeal the defendant must pay rent, or if the defendant
does not have a rental agreement that requires rent payment, the defendant must pay
the value of the fair market rent of the premises as set by the justice court for each
month, into the registry of the county court within five days of its due date under a
rental agreement, or if there is no rental aareement, the first day of each month
thereafter. Upon sworn motion filed in county court, either party may contest the
justice court determination of the amount of rent or fair market rental value that
must be deposited.

Upon motion by the tenant, the county court may order rent payments to be
tendered in an amount less than that required under this rule if the court finds that
(i) the rent or a portion of the rent has been contracted to be paid to the landlord by
third parties, (ii the plaintiff has received no notice that the third party payments
have ceased or will cease, (iii) the plaintiff has received all rent due, from the third
parties under the third party's agreement with plaintiff or defendant or such rent has
been tendered to the county court, iv) the plaintiff did not request the third party to
cease making such third party's payments, and (v) justice requires a lesser deposit.

(2) If the defendant fails to make timely payments into the registry of the county court
or breaches the terms of an agreement with the plaintiff allowing the defendant to
stay in possession, durin t^he appeal, the plaintiff may file a notice of default in the
county court where the cause is pending. Upon sworn motion by the plaintiff, and a
showing of defendant's default in makingpayments into the registry of the county
court as they become due, the court may issue a writ of possession to plaintiff after
notice to the defendant, and a hearing. No writ of possession may be issued by the
county court until the expiration of five days from the date an order is signed,
awarding possession to the plaintiff under this rule.

(3) The county court may allow a party to withdraw deposited amounts from the county
court registry upon:

(i) sworn motion and hearing, prior to fmal determination of the case, showing
the right to receive payment;

(ii) dismissal of the appeal, or

(iii) order of the court upon final judgment.
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(5) All hearings and motions under this rule shall be entitled to precedence in the
county court.

(PROPOSED) RULE 751. (NONE)
Note: Old Rule 751 entitled "Transcript" has been incorporated, in part into Proposed

Rule 749(b).

"The State of To°^°"
« »

«r•" e No
»

^ .

WHEREAS,
> Texas,
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s;gnatur-e of Appellant

Signatufe of 9Q:et,

Sigflatafe of Su:et,

(PROPOSED) RULE 752. DAMAGES

On the trial de novo of the cause in the county court, the plaintiff
or defendant shall be permitted to plead, prove and recoverhis damages, if any, suffered for
withholding or defending possession of the premises during the pendency of the appeal.
Damages may include but are not limited to loss of rentals during the pendency of the appeal and
reasonable attorney's fees in the justice and county courts provided, as to attorney's fees, that the
requirements of Chapter 24 of the Texas Property Code have been met. Only the party
prevailing in the county court shall be entitled to recover damages against the adverse party.

(PROPOSED) RULE 753. DUTY OF CLERK TO NOTIFY PARTIES

The county clerk shall immediately notify all parties to the justice court judgment of the date of
receipt of the transcript and the docket number of the cause. Such notice shall advise the
defendant of the necessity for filing a written answer in the county court when the defendant has

pleaded orally in the justice court and shall advise the defendant that default judgment may be

entered unless a timely answer is filed. The style of the case in county court must be the same as

in -justice court.

(PROPOSED) RULE 753a. JUDGMENT BY DEFAULT IN COUNTY COURT

If the defendant has filed a written answer in the justice court, the same shall be taken to
constitute the defendant's appearance and answer in the county court, and such answer may be
amended as in other cases. If the defendant made no answer in writing in the justice court, and
fails to file a written answer within tenfull eight days after the transcript is filed in the county ^
court, the allegations of the complaint may be taken as admitted and judgment by default may be
entered accordingly.
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(PROPOSED) RULE 754. TRIAL OF THE CASE IN COUNTY COURT

(a) The :.:.wl of a fe.e:'c?e e::." .̀i and ^'=tc___°_ appeal as well as all The trial of an eviction-

appeal and all related hearings and motions shall be entitled to precedence in the county court.

(b) - No jury trial shall be had in any appeal of ,

requesta an eviction case unless, a request for jury trial is filed with and payment of jury fee
is made to the clerk of the court a reasonable time before the date set for trial of the cause on the
non-jury docket, but not less than five days in advance.

9eaeBe

The clerk shall promptly enter a notation of aU_di"aymente€
such feeufen jury fee payment on the court's docket sheet.

(c) (d) Z
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trial of an eviction case Jon appeal to county court shall beJ de novo and may be held an t^ime
after the expiration of ten full eig_ht days after the date the justice court trariscript is filed in the
county court. The county court may set an
eviction trial on written metien request of any party or on the court's own motion, with
reasonable notice to the parties of a first setting for trial, or by agreement of the parties. The ease

Regardless of which party
appealed from the judgment court, only the plaintiff in the county court may take a
non-suit. If the county court's jurisdiction is invoked, then it the court must dispose of all parties
and issues before the court, including the issue of possession unless the writ of possession has
already been issued.

L^L(e)-On written motion by theappellee aTart X contesting the sufficiency of the appeal bsader
thesupersedeas bond, the county court may shall hold a hearing on the appellee's motion. If

eaear,ee1ie He96Re

te-be the judge finds the bond deficient, the eeuft l'u dge may disapprove the bond and allow the
appellant appealinapart,y five days from the date the bond is disapproved to correct the
deficiencies with the bond. If the deficiencies are corrected then within the five-day period, the
bond may be approved. If the deficiencies on the appeal bond are not corrected then within the
five-day period, the appeal may be disFMssed and the writ of possession shall issue. I€the

LeL(#) If the appealing,part X fails to prosecute the appeal with e€feet
diligence or the county court renders judgment against the ^°'^nea pArjy, the county court
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fnest shall also render judgment against the surety or sureties on the appellant's appeal bender
supersedeas bond, for the judgfiieiit costs of court up to the amount of the
bond.

(PROPOSED) RULE 755. WRIT OF POSSESSION IN COUNTY COURT

The writ of possession, or °°°u*ien, of bo*h, shall be issued by the clerk of the county court
according to the judgment rendered, and the same shall be executed by the sheriff or constable,

4affig appea e Liegffle
However, if the

defendant is leasing a manufactured home lot, the writ of possession shall be issued as provided
in Section 94.203 of the Texas Property Code, as amended. A writ of possession issued from a
county court may not under any circumstances be issued until the expiration of ten days after the
signing of the judgment and only if the appellant has not filed a supersedeas bond in an amount
set by the county court. The writ of possession shall not be suspended or superseded in any case
by appeal from such final judgment in the county court, unless the premises in question are being
used for residential purposes only. The county court shall give precedence to the hearing to set
the amount of the supersedeas bond necessary to suspend the iudgment or the portion of the
judgment the appellant elects to supersede.

FileServer:clients:TAA:Eviction: comptaa5-I 3toscac5-7.doc
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May 14, 2002

Via email tom lawrence@jp.co.harris.tx.us

Judge Tom Lawrence
Precinct 4 Position 2
7900 Will Clayton Rd.
Humble, Texas 77338

RE: Eviction Rules 738 - 755 Ver. 7.7 (5/06/02)

Dear Judge Lawrence:

REPLY TO:
P.O. BOX 4547

HOUSTON, TEXAS 77210

As you know, the undersigned attorney is the general counsel to the Houston Apartment
Association. Thank you for the opportunity to comment on the proposed eviction rules being
considered by the Supreme Court Advisory Committee. The following are my comments (if a
rule is not addressed, I don't have any comment to the proposed rule):

1. GENERAL COMMENTS.

It is essential that we preserve the eviction process as a summary, inexpensive, expedited and
efficient remedy for landlords to allow good, rent paying tenants to remain in the premises free
of problem tenants and that landlords can effectively address problems caused by tenants that are
in default of their leases, present a danger to others or hold over after the termination of their
leases.

• If there is the potential for delay in the eviction process, tenants will stay in possession of
a rented premises without paying rent or when continuing to be a problem for others that
live (or work) at the property.

• If the eviction process becomes too expensive, landlords will have no choice but to pass
those expenses on to tenants in the form of increased rent. The tenants that pay rent in a
timely fashion and comply with their leases will have to absorb these increased costs.

2. RULE 739. CITATION.

I would suggest deleting the last sentence which has been added to the first paragraph (see
comments to rule 741).
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3. RULE 740. COMPLAINANT MAY HAVE POSSESSION. Version #2.

Ideally, this rule will be used by landlords as a remedy to address the concerns of tenants of a
property that one tenant is presenting a danger to others that live (or work) at a property.
Although law enforcement should be called whenever a crime has been committed and the
eviction process should not be looked at as a security measure, if a tenant presents a danger to
others that live (or work) at a property, a means by which a landlord can use this rule to obtain
possession prior to the 3 or 4 weeks (from notice to vacate to writ, absent appeal) would be
beneficial.

• In order to make this process meaningful, all time periods should be shortened. A
defendant could remain in possession if either the counterbond is filed or demand for trial
is made within 2 days. If the counterbond or demand for trial is made within this time
period, the trial could be held within 2 days after the counterbond is filed or demand is
made. If the counterbond or demand is not filed or made, writ would immediately issue.
If a trial is held and the judgment is for the plaintiff, the writ of possession could issue
within 2 days, as long as the defendant does not appeal the justice court ruling within the
2-day period.

• With a maximum 6 day process from service to writ, a landlord would be able to use this
rule as it is intended, to rid the property of a dangerous tenant.

• The nonjury approach is preferred due to the potential delay in impaneling a jury.

• Since the defendant's right to appeal to the county court after a justice court ruling will
remain intact, a defendant that has a valid defense should not be prejudiced by this
expedited proceeding.

4. RULE 741 REOUISITES OF COMPLAINT.

Generally, the requisites of a complaint should be those that allow the court to determine whether
it has jurisdiction and not limit access to the courts. If a plaintiff is required to attach the
information required in the proposed rule, and the plaintiff does not attach the required
documents, a plaintiff may be jeopardized from going forward in the justice court, even if the
merits of the plaintiff's case can be proven at the time of trial. I am not aware of any problem
with the current rule; I would suggest that the current rule remain.

• The eviction process is designed to be used by non-attorneys that need a summary,
expedited, efficient and inexpensive process to recover possession from problem tenants.
To the extent that the rules become too burdensome or complicated, the rule would defeat
the purpose of the eviction process. I
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• If a plaintiff is required to attach certain information but does not, an argument might be
made that the plaintiff may not go forward. This will severely jeopardize the plaintiff
from pursuing rights under the eviction process.

• The Texas Property Code already requires that a notice to vacate be given by a landlord
to a tenant as a prerequisite to proceeding with an eviction action. It has not been my
experience that a tenant is unaware of lease provisions or the reasons why an eviction is
being pursued.

• If a tenant receives federal assistance with the payment of rent, a notice of proposed
termination under which a tenant is able to request a meeting to discuss the proposed
termination of tenancy with a landlord is also given.

• It is unnecessary to introduce these additional burdens and complexities into the rules.
The justice has the authority to develop the facts at trial in any manner the justice so
desires. The rules (current or proposed) would not prevent a justice from asking
whatever questions, or requiring whatever documents, the justice may require to
determine the merits of an eviction proceeding.

5. RULE 742. SERVICE OF CITATION.

This proposal introduces the concept that private process servers may serve citation in eviction
cases. We have had no problems with the constable serving evictions.

6. RULE 743. DOCKETED.

I would strongly suggest that the rule does not provide for any discovery.

• The discovery process can be easily abused and will disrupt the longstanding policy that
evictions are meant to be summary and inexpensive proceedings.

• If a defendant is allowed to ask for depositions, requests for production, interrogatories,
etc., the parties and justices will be required to entertain discovery motions, deal with
discovery disputes and schedule discovery proceedings. There will be no choice but to
delay the eviction trial pending the outcome of these motions, disputes and proceedings.

• Discovery is not necessary in an eviction process. Justices can certainly use discretion in
allowing facts to be developed at trial. Justices can ask questions, review documents,
examine evidence, etc. to the extent the justice so requires to determine the merits of a
case.

• The eviction process is most often used by non-attorneys. The parties will have no
choice but to obtain the assistance of attorneys if discovery is pursued. This will increase
the cost of an eviction, thereby increasing rents.
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• The benefit the parties receive from introducing the discovery process into eviction
actions will be far outweighed by the negative impact discovery will have on the process
as a summary and inexpensive proceeding.

• Crowded eviction dockets will become even more crowded with additional hearings,
motions and discovery issues.

7. RULE 745. TRIAL POSTPONED.

The rule should allow one postponement upon a showing of exceptional circumstances, etc.,
rather than incorporating two postponements. Additional postponements (after the first
postponement) can be granted upon the agreement of the parties.

• There is no reason to delay the proceeding unilaterally more than one time.

• The eviction process is designed to be a summary and speedy mechanism,for landlords to
obtain possession from a problem tenant. Multiple unilateral , postponements is
unwarranted and should not be available to a party without the agreement of the other
party.

8. RULE 748. JUDGMENT AND WRIT.

The proposed rule creates additional burdens for the parties by requiring that the judgment
contain more detailed information. While I appreciate the need for certain information to be
contained in judgments, I am not aware of any problems we have had with the form or content of
judgments. This approach raises the issue of whether a judgment would be valid if it did not
meet the requirements of this rule and begs the question of who should suffer the consequences
of a faulty judgment.

• The word "authorized" in the 9`h line of the first paragraph should be changed to
"sought". The prevailing party should only be entitled to a judgment for attorney's fees if
"sought" and established by proof. Since this is already required in the proposed rule
with respect to the plaintiff's right to recover attorneys fees, this change would make the
proposal reciprocal.

• The judgment should not be required to be "in a separate document". It is my
understanding that many judges render their judgment on the docket sheet (which may or
may not be considered in a separate document) or on the file jacket.

• If the judgment does not meet the requirements of this rule, could the judgment be argued
to be void? Can the landlord be exposed to a wrongful eviction action if the landlord
relies on a judgment that fails to follow the requirements of this rule? If the landlord is
going to be prejudiced in any way by the form of the judgment not being in accordance
with this rule, the effect of the rule is far too harsh on parties that are not represented by
counsel.
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• If any specific requirements are adopted, the rules should expressly state that, if the
judgment does not meet these requirements, the judgment remains in full force and effect
to the extent provided in the judgment.

• Since the county court hears the appeal de novo, if there are any problems with the
judgment or information in the judgment, the county court can revise the judgment
accordingly in its proceeding.

9. RULE 749. MAY APPEAL.

I would suggest that no additional motions be infused into the process. The proposed rule should
not change the existing rule which states that no motion for new trial shall be filed. While I
understand that you would like to allow a motion to set aside a default judgment if one party
shows up late after a default judgment has been rendered, in order to maintain the eviction
process as an expedited summary proceeding, the party subject to the default judgment would be
required to either appeal or refile, as the case may be. Introducing a motion practice into the
provisions will create the potential of delay in having to consider the motion and reschedule a
trial. Since the appeal is by trial de novo, if a party suffers a default judgment, but has a
meritorious defense, the party can appeal and have the case retried at the county court level.

• Even though subsection (a) provides that the filing of a motion does not extend the
deadline to perfect an appeal, if a motion is able to be filed, the rule can be abused,
disrupt the intended eviction process and cause the parties to spend unnecessary time and
expense to deal with this motion.

• For the sake of judicial economy as well as the cost associated with making an extra
appearance for the parties, I would suggest that we simply allow the judgment to be
appealed or not, as the case may be, within 5 days from the date the judgment is signed.

• Since the trial is de novo in the county court, neither party should be prejudiced by
keeping the concept unchanged.

• On some of these longer rules, such as this rule, it may be beneficial to break it down into
sub-rules with subtitles. In order to minimize confusion and to make each rule a little
less complicated I would suggest that rule 749 describe all the ways in which a party can
appeal and then subsequent rules 749(a), 749(b), etc. can address one of the ways by
which a party may appeal.

• In subparagraph (e), I would suggest that if the proper filing fee is not paid to the justice
court, a prevailing plaintiff should be entitled to obtain a writ of possession from the
justice court before the case is transferred to the county court. This would eliminate the
delay a plaintiff often faces waiting for the case to be docketed in a county court so that a
writ can be obtained.
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10. RULE 749(b). APPEAL PERFECTED.

I would suggest that the third sentence of the third paragraph be changed to: "If the appeal is an
appeal of a judgment which includes a judgment for possession and court costs, then the tenant's

failure to pay a supersedeas bond, when required, will allow the appellee to seek a writ of

possession, and the issues of possession may not be further litigated in the forcible entry detainer
actiari in the county court". This change is necessary to avoid certain problem situations and
potential issues. If a supersedeas bond is not filed (thereby not suspending the enforcement of
the judgment) and a landlord obtains the writ of possession and relets the premises, but then the
tenant prevails in the appeal and is re-awarded possession, how will this work since the premises
is no longer available? The issue of possession should no longer be a valid issue on appeal if the

supersedeas bond was not obtained.

11. RULE 749c. FORM OF APPEAL BOND.

The form of appeal bond should require the addresses and phone numbers of the sureties.

12. RULE 750. SUSPENDING ENFORCEMENT OF FORCIBLE ENTRY AND DETAINER
JUDGMENT PENDING APPEAL TO COUNTY COURT.

Generally the concept of a suspension of the judgment seems to work; however, with any new
concept, this will raise some issues.

• In subparagraph (a), if a suspension of the enforcement of the judgment is based upon an
agreement between the parties, and that agreement is breached, can the plaintiff appear
before the court and obtain a writ of possession, without proceeding with a full blown
eviction trial? If not, is there value, from a plaintiff's standpoint, in allowing the
suspension of the judgment based upon an agreement?

• In subsection (d), there should be a time deadline for performance of the justice court's
judgment (in subpart (1) and subpart (2) needs to be reworded. I believe the language
should be: "the debtor does not comply with an adverse final judgment on appeal".
Additionally, subpart (2) should have a time deadline (perhaps 30 days) on performance
of the appellate judgment.

• In the last sentence of subsection (e), the proposed rule states that if execution of a writ of
possession has been issued, the county court will promptly issue a writ of supersedeas.
This illustrates my prior concern with respect to a landlord's exposure if a writ of
possession is served and a subsequent writ of supersedeas is obtained,, but the landlord
has relet the premises to another tenant. Generally, the supersedeas bond should be
required to be filed in the justice court and, if not filed, the justice court may issue the
writ of possession. If a writ of possession was issued, a writ of supersedeas should not be
later available to the party.
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• In subsection (f), there are not parameters whereby a justice court can order a lesser
amount. If the "irreparable harm" of a tenant is that the tenant can't afford to pay the
rent, the tenant should not be able to stay in the premises.

• In subsection (g), it should be clarified that the "amount of fair market value" is only
relevant when the lease does not identify a rental amount or if there is no lease.
Additionally, in subpart (2)(B), this should only be effective if the landlord is not able to
"immediately" take action. Also, this section should be clarified to apply only if a
governmental agency is responsible "to the landlord" for payment of a portion of the rent.
This would eliminate a situation where the tenant has arranged with a governmental
agency to pay a portion of the rent, but this arrangement has not been previously agreed
to by the landlord.

• In subsection (g), I would suggest that this section be a separately identified rule, to
identify the importance of the effect of an appellant's not paying rent into the registry of
the court. Also, it should be made clear in this section that the payment into the registry
of the court must be made with any type of appeal. Also, as indicated above, I would
suggest a requirement that something be paid into the registry of the court within 5 days
from the date the judgment is signed and that this payment be required in order to perfect
the appeal under rule 749b.

13. RULE 751. FORM OF SUPERSEDEAS BOND.

I have the same comment as Rule 749c.

14. RULE 752. DAMAGES.

I would suggest adding contractual late fees and interest to the damages that can be recovered in
the second paragraph.

15. RULE 753a. JUDGMENT BY DEFAULT.

I would suggest not changing that the written answer must be filed within 8 days.

16. RULE 754. TRIAL OF THE CASE IN COUNTY COURT.

I have the same comments with respect to subsection (c) as I did for rule 743. Additionally, in
subsection (d), I would suggest that 8 days remain as the beginning time frame for trials to be
held.

I appreciate the opportunity to discuss my comments or any of the proposed rules with
you or the Supreme Court Advisory Committee. Once you have had an opportunity to review
my comments, please let me know if you have any questions.

Very truly yours,
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HOOVER SLOVACEK LLP

Howard M. Bookstaff

HMB:dm/
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Draft of Proposed Eviction Rules - May 8, 2002

SECTION 3. EVICTION

Comment: Rather than use `forcible detainer" and `forcible entry and
detainer," the term "eviction" is used to include both suits. This term is
consistent with Sections 24.005(e), 24.006, 24.0061, 24.007, 24.008, 24.011,
92.331, 92.332, and 92.335 of the Texas Property Code.

RULE 738. JOINDER OF ADDITIONAL CLAIMS

A claim for rent and a claim for attorney's fees may be joined with an eviction suit
when the rent amount and attorney's fees are within the jurisdictional limits of the
justice court.

Comment: The proposed rule provides that a claim for attorney's fees may be
joined. All proposed rules consistently refer to a"plaintiff ' and a "defendant"

(as opposed to an "aggrieved party," an "appellant" or "appellee," or a
"landlord" or "tenant"). Post-judgment interest and costs are allowed, but
addressed in subsequent rules where appropriate. This rule relates to other
claims.

RULE 739. CITATION

(a) When a plaintiff or the plaintiff s authorized agent files a written sworn
complaint for
eviction, the justice shall immediately issue citation directing the defendant to
appear for trial
before the justice at a time, date and place named in the citation, on a date not less
than six nor
more than ten days from the date of service of the citation. In lieu of directing the
defendant to I

appear for trial, the justice may in the citation direct the defendant to answer orally
or in writing
with the clerk of the court by the time, date and place named in the citation. The
citation shall
inform the parties that upon request and payment of a jury fee no later than five
days after the
defendant is served with citation the case shall be heard by a jury. The officer or
other
authorized person serving the citation and shall return the citation to the justice
who issued the
citation at least one day before the answer date or trial date designated in the
citation.



(b) The citation shall include the following warning in English and Spanish in bold
type on the
citation:

"NOTICE: A lawsuit has been filed to attempt to evict you. There are some
immediate
deadlines. You should have these papers translated immediately.

NOTICIA: Una demanda ha sido archivada contra usted para tratar de expulsarlo.
Hay algunas
cosas con venciminto y se deben de hacer de inmediato. Usted debe traducir estos
papeles
inmediatamente."

The justice may state this warning in other languages, as well.

Comment: The proposed rule allows the justice to select the procedure that best
fits his or her docket. The proposed rule allows the justice to set the trial date to
occur within six to ten days of the defendant being served, or allows the justice
to require an answer be filed within this time period, with the trial to be set only
if an answer is filed. The latter method is widely used to more accurately
predict the number and duration of trials and eliminate the necessity for
plaintiffs and their attorneys to show up on the answer date when the defendant
does not plan show up or appear. The proposed rule also provides for a
warning to be included on the citation in English and Spanish that clearly
warns the defendant about the possibility the defendant could be evicted. The
proposed rule gives the justice the discretion to provide other translations of the
warning when other populations that speak different languages are present.

RULE 740. POSSESSION BOND

(a) The plaintiff may, at the time of filing an eviction suit, file a possession bond to
be approved
by the justice, in a form provided in Rule 740a, and in such amount as the justice
may fix as the
probable costs of suit and damages which may result to defendant if the suit has
been improperly
instituted but not less than four times the monthly rent. The bond shall be
conditioned that the plaintiff will pay the defendant all costs and damages as shall
be adjudged against plaintiff.

(b) The justice court shall notify the defendant that the plaintiff has filed a
possession bond. The
notice shall be served on the defendant in the same manner as service of citation in
an eviction



suit and shall inform the defendant of the procedures in subparagraphs (c) and (d)
below. Unless otherwise requested by plaintiff, the answer date shall be the trial
date and shall be set six days from the service of the citation and notice of the bond,
and the date shall be specifically designated in the citation. The officer or other
authorized person serving notice of the possession bond shall return the notice to the
justice who issued the notice at least one day before the trial date designated in the
citation.

(c) Unless the defendant appears for trial as directed in the citation, the justice shall,
on request of the plaintiff, enter a default judgment and issue a writ of possession
immediately. If the defendant appears for trial as designated in the citation, the
case shall be tried in the same manner as other eviction suits; and any writ of
possession may be issued and executed only according to Rule 748.

(d) Whenever a justice court issues a writ of possession under this rule, the
defendant may appeal
in the same manner as a defendant may appeal an eviction judgment when a
possession bond has
not been posted.

Comment: The proposed rule clarifies the prior rule. The proposed rule makes
clear that if a plaintiffposts a possession bond, the defendant must appear for
trial as designated in the citation; otherwise, a writ of possession can be
immediately issued by justice court on the designated trial date. The judgment
is subject to appeal. The provisions in the current rules regarding a demand
for trial or the posting of a counterbond have been eliminated because these are
unnecessary. The proposed rule indicates that a designated bondform must be
used and it shall be set at a minimum of four times the monthly rent.

RULE 740a. POSSESSION BOND FORM

To be approved by the justice, the possession bond must be in substantially the same
form as
follows:

CAUSE NO.

§ IN THE JUSTICE COURT
Plaintiff §

§
v. § PRECINCT

PLACE

Defendant

§
§
§ COUNTY,



TEXAS

POSSESSION BOND

The above entitled and numbered eviction has been filed by Plaintiff. Plaintiff
wishes to invoke the procedures of Rule 740 of the Texas Rules of Civil Procedure.
Therefore, Plaintiff, and the sureties listed below, represent and warrant that
Plaintiff has properly instituted this eviction suit and will pay Defendant costs of
suit and damages that may be adjudged against Plaintiff in the event this suit has
been improperly instituted in amount not greater than $

NOW, THEREFORE, We, , Plaintiff, as principal and
., as surety at (address of surety),

and
as surety at (address of surety)

acknowledge ourselves as bound to pay to Defendant, the sum
of
$ , which amount is at least four times the monthly rent for the premises,
in the event that Plaintiff has not properly instituted this eviction suit against
Defendant.

Given under our hands this day of , 20

Signature of Plaintiff Signature of Surety Signature of Surety

The possession bond is:

q Approved

q Disapproved for the following reason:

Signed this day of , 20

Justice Presiding

Comment: The proposed rule provides a form for the possession bond.

RULE 741. REQUISITES OF COMPLAINT



The sworn complaint shall describe the premises, the possession of which is claimed,
with
sufficient certainty. It shall also state the facts that entitle the plaintiff to possession
and
authorize the suit under Chapter 24 of the Texas Property Code.

Comment: No substantive changes.

RULE 742. SERVICE OF CITATION

(a) Persons Authorized to Serve Citation in Eviction Suits.

Persons authorized to serve citation in eviction suits include: (1) any sheriff or
constable or other
person authorized by law; and (2) any person who is authorized by written order of
the court and
is over eighteen years of age. No person who is a party to or interested in the
outcome of a suit
may serve any process.

(b) Method of Service of Citation.

The officer or other person authorized to serve citation shall serve the citation by
delivering a
copy of it to the defendant, or by leaving a copy with a person over the age of sixteen
years at the
premises in question at least six days before the trial date or answer date, as
specified in the
citation. The person serving the citation shall return the citation to the justice who
issued it at
least one day before the trial date or answer date specified in the citation. The
officer or
authorized person shall state on the citation when it was served and the manner of
service, and it
shall be signed by the officer or authorized person.

Comment: The proposed rule provides the justice with the option of using
persons other than sheriffs or constables to serve citations. This is proposed to
provide greater flexibility to plaintiffs. The proposed rule requires the return of
service to be filed with the court one day before the answer date or trial date
(whichever date is designated by the justice in the citation). It does not appear
necessary for the return to be filed any sooner.

RULE 742a. SERVICE BY DELIVERY TO PREMISES AND MAIL



(a) If the sworn complaint lists all home and work addresses of the defendant known
to the
plaintiff and if service of citation cannot be readily accomplished under Rule 742,
service of
citation may be by delivery and mail under subparagraph (b) of this rule.

(b) If the officer or other person authorized to serve citation in eviction suits is
unsuccessful in
serving citation under Rule 742, the officer or other authorized person shall no later
than five
days after receiving the citation sign an affidavit based on personal knowledge,
confirming that
diligent efforts have been made to serve the citation on at least two occasions at all
addresses of
the defendant in the county where the premises are located. The affidavit shall state
the times
and places of attempted service. The attempts for service at the home address shall
be at least
four hours apart; and the attempts for service at a work address, if any, shall be at
least four hours
apart. The affidavit shall be filed with the justice. After promptly considering the
affidavit, the
justice may then authorize service by written order according to the following:

(1) The officer or other authorized person shall place the citation inside the
premises through a door mail chute or by slipping it under the main entry
door to the premises; and if neither method is possible or practical, the
citation shall be securely affixed to the top half of the main entry door to the
premises;

(2) The officer or other authorized person shall that same day deposit in the
United States

mail a copy of the citation with a copy of the sworn complaint attached to it,
addressed to the defendant at the premises in question and sent by first class
mail;

(3) The officer or other authorized person shall note on the return of the
citation the date of delivery and the date of mailing under this rule. The
return of the citation by an authorized person shall be verified; and

(4) The delivery and mailing to the premises under this rule shall occur at
least six days

before the trial date or answer date as specified in the citation. The officer or
other authorized person accomplishing service shall return the citation to the
justice who issued it.



It is not necessary for the plaintiff or the plaintiff s authorized agent to make a
request or
motion for alternative service under this rule.

Comment: The proposed rule does not eliminate the requirement that the
plaintiff identify known work addresses to serve the defendant. Because
eviction suit time frames are so short and involve possessory rights to a person's
dwelling, the threshold for constitutional due process compliance is higher.
Alternative service should be sought only after diligent efforts to serve a
defendant personally have been unsuccessful. The proposed rule does not
require the plaintiff to search for unknown addresses of the defendant. It is
only for identification of possible locations at which the defendant may be
served if those locations are already known to the plaintiff. The proposed rule
further requires that multiple attempts to serve a defendant at one location be
separated by four hours such that a second attempt constitutes a good faith
effort to truly accomplish personal service. The requirement that the citation
be posted on the top half of the entry door is to minimize the chance that small
children might reach and remove it before the defendant sees it.

RULE 743. DOCKETED

The suit shall be docketed and tried as other cases. If the defendant fails to file an
answer or
appear for trial as designated in the citation, the allegations of the complaint may be
taken as
admitted and judgment by default entered. If the plaintiff fails to appear when the
case is called for trial, the case may be dismissed for want of prosecution. The
justice shall have authority to issue subpoenas for witnesses to enforce their
attendance and to punish for contempt.

RULE 744. REQUEST FOR JURY

Any party shall have the right of trial by jury, by making a request to the court and
paying the
jury fee on or before five days from the date the defendant is served with citation.
Upon such
request, a jury shall be summoned at the earliest opportunity, as in other justice
court
proceedings.

Comment: No substantive changes from the prior rule. The amount of the fee
is removed because this is set in the Texas Government Code.

RULE 745. TRIAL POSTPONED



For good cause shown by affidavit of either party, the trial may be postponed by the
justice for a
period not exceeding seven days. Upon a showing of exceptional circumstances,
supported by
affidavit of either party, or on the justice's own motion, the trial may be postponed
for an
additional seven days. The trial may be postponed for a longer period by agreement
of all parties
if the agreement is in writing and filed with the court, or the agreement is made in
open court.

Comment: The proposed rule extends a continuance to a maximum of seven days
instead

of six. Since many justices control dockets on a weekly schedule, the rule gives the
justice

the ability to continue a trial to a day more likely to fit the court's normal caseload.
The

proposed rule also gives the justice the discretionary ability to postpone the trial an
additional seven days in exceptional circumstances. The trial may be postponed for

a longer period by agreement of all parties.

RULE 746. ONLY ISSUE

Except as provided in Rule 738, the only issue in an eviction suit under Chapter 24
of the Texas
Property Code is the right to actual possession. The merits of the title shall not be
adjudicated.

Comment: No substantive changes.

RULE 747. TRIAL

If a jury trial is not timely requested by either party, the justice shall try the case. If
a jury trial is
timely requested by either party, a jury shall be impaneled and sworn as in other
cases. After
hearing the evidence, the jury shall return its verdict in favor of the plaintiff or the
defendant.

Comment: No substantive changes.

RULE 747a. REPRESENTATION BY AGENTS

In eviction cases for nonpayment of rent or holding over beyond the rental term, the



parties may
represent themselves or be represented by their authorized agents, who need not be
attorneys. In
any eviction suit in justice court, an authorized agent requesting or obtaining a
default judgment
need not be an attorney.

Comment: The proposed rule tracks the language of Section 24.011 of the
Texas Property Code.

RULE 748. JUDGMENT AND WRIT

(a) The justice shall grant judgment for plaintiff or defendant for possession of the
premises, post-judgment interest, and costs. The justice may also grant judgment
for rent and attorney's fees, if pleaded, established by proof, and authorized by the
rental agreement or statute.

(b) The judgment shall be in writing in a separate document and contain the full
names of the
parties, as stated in the sworn complaint, and shall state for and against whom the
judgment is
rendered. The judgment shall recite who is awarded:

(1) possession of the premises;

(2) rent, if any, and the amount;

(3) attorney's fees, if any, and the amount; and
(4) court costs and the amount.

Any judgment for rent and attorney's fees shall be within the jurisdiction of the
court.

(c) No writ of possession shall issue until the expiration of five days after the date the
judgment
is signed, but the writ shall be issued immediately under Rule 740 if a default
judgment is
granted. However, if the defendant is leasing a manufactured home lot, the writ of
possession
shall be issued as provided in Section 94.203 of the Texas Property Code, as
amended.

(d) If the judgment of the justice court is not appealed, it shall remain in force and a
prevailing
party may enforce their rights under the judgment in the justice court. If an appeal



from the
justice court is perfected in accordance with Rule 749b, the county court's
jurisdiction is invoked
and the justice court may not enforce the judgment. The judgment of the court will
be vacated as
a matter of law when the appeal from the justice court is perfected.

(e) This rule does not prohibit the county court from making an independent
determination, either on its own motion or on sworn motion of either party, as to
the amounts and due dates of rent to be paid into the registry of the county court
during the pendency of the appeal.

Comment on subparagraph (c): The proposed rule requires that the justice has to
decide only who is entitled to possession of the premises, the amount of rent and

attorney's fees and court costs. No fact findings are required.

Comment on subparagraph (d): The proposed rule clarifies when a writ of
possession

can be issued. Typically, a writ can issue on the sixth day after a judgment is
entered for

plaintiff, but the proposed rule clearly states that the writ can be issued immediately

in
possession bond cases where the court has entered a default judgment because the
defendant did not appear for trial as designated in the citation. The proposed

rule also incorporates and references the new statute on the issuance of a writ of

possession where the defendant is leasing a manufactured home lot.

Comment on subparagraph (e): The proposed rule follows existing law on de novo
appeals. Once a partyperfects appeal from a justice court judgment, the judgment

is a
nullity as a matter of law. See Mullins v. Coussons, 745 S.W.2d 50 (Tex. App.-

Houston [14th
Dist.] 1987, no writ); Poole v. Goode, 442 S. W.2d 810, 813 (Tex. Civ. App.-Houston
[14th Dist.] 1969, writ refd n.r.e.); Hall v. McKee, 179 S.W.2d 590, 592 (Tex. Civ.
App.-Fort Worth 1944, no writ).

Comment on subparagraph (fl: The proposed rule gives the county court the
authority

to make its own determinations regarding any rent if such sum of money is
required under the rules to be deposited by a defendant in order to stay in
possession pending an appeal.

RULE 749. MAY APPEAL

(a) Either party may file a motion for new trial. A motion for a new trial is not a



prerequisite to
appeal and does not extend the time to appeal. A motion for a new trial shall be
verified and
state the grounds for the new trial. The justice may rule upon the motion without
conducting a

hearing. The motion shall be overruled by operation of law if it has not been ruled
upon by the

justice within five days of the date the judgment is signed by the justice. If the
motion for new trial is granted, the new trial must be heard within five days of the
original judgment. If a default judgment has been entered in a case in which a
possession bond has been filed, and the justice grants a motion for a new trial after
the writ of possession has been issued, the court shall issue an order withdrawing the
writ of possession if it has not already been executed.

(b) Either party may appeal from a judgment in an eviction case to the county court
of the county

in which the judgment is rendered by filing with the justice within five days after
the judgment is

signed: (1) an appeal bond to be approved by the justice and depositing with the
justice court the
filing fee required by that county, to appeal a case to county court; or, (2) depositing
with the
justice court the amount of the appeal bond and the county court filing fee in
accordance with
subparagraph (f) of this rule, or in lieu, an affidavit of indigence showing an
inability to pay the
appeal bond or deposit and the county court filing fee. The filing fee must be made
payable to
the county clerk of the county in which the case was heard in justice court.

(c) The justice shall set the amount of the appeal bond at an amount equal to the
costs incurred in
justice court.

(d) The justice court shall immediately forward all papers in the case file to the
county clerk,

along with (1) the appeal bond, or deposit in lieu of an appeal bond, and the filing
fee, or (2) the
affidavit of indigence.

(e) Except as stated in subparagraph (f), an appeal bond must meet the following
criteria:

(1) It must be in an amount equal to the court costs incurred in justice
court;



(2) It must be made payable to the adverse party;

(3) It must be signed by the judgment debtor or the debtor's authorized
agent; and

(4) It must be co-signed by a sufficient surety or sureties as approved by the
court. If an

appeal bond is signed by a surety or sureties, then the court may, in its
discretion, require

evidence of the sufficiency of the surety or sureties prior to approving the
appeal bond.

(f) Instead of filing an appeal bond, a party may deposit the amount of the appeal
bond in:

(1) cash;

(2) a cashier's check payable to the county clerk of the county where the case
was heard,

drawn on any federally insured and federally or state chartered bank or
savings and loan

association; or

(3) with leave of court, a negotiable obligation of the federal government or
of any federally insured and federally or state chartered bank or savings and
loan association.

(g) Any motions challenging the sufficiency of the appeal bond may be filed with the
county
court.

(h) Within five days following the filing of an appeal bond, a deposit in lieu of an
appeal bond
under subparagraph (f) of this rule, or an affidavit of indigence under Rule 749a,
the party
appealing shall give notice of the filing of the bond, deposit or affidavit to the
adverse party. No .
default judgment may be taken by a party in county court without the party
showing substantial
compliance with this rule.

(i) If a default judgment has been entered in a case in which a possession bond has
been filed, the
defendant may still appeal after the writ of possession has been issued and executed,



so long as
the appeal is filed within five days of the date the judgment is signed. If the
defendant timely
files an appeal and the writ of possession has been issued but not yet executed, the
court shall
issue an order withdrawing the writ of possession.

Comment on subparagraph (a): The proposed rule gives the justice a discretionary
right to grant a new trial where circumstances may justify a new trial. This is most

likely to occur in default judgment cases where the defendant demonstrates to the
court in the motion for new trial that a valid defense exists. The justice does not
have to set the motion for a hearing or even consider the motion at all. If the
justice does not set it for hearing, it will be automatically overruled. Filing the
motion does not extend the deadline for f ling an appeal or otherwise delay the
issuance of a writ of possession (unless the motion is granted). If the motion is
granted the new trial is to be heard within five days of the original judgment. The
proposed rule gives the justice the ability to withdraw a writ of possession if one has
been issued but not yet executed, if the justice grants a motion for new trial.

Comment on subparagraph (c): The proposed rule requires that the amount of the
bond

be equal to the costs incurred injustice court.

Comment on subparagraph (f): The proposed rule provides for methods of
payment

other than cash.

Comment on subparagraph (i): The proposed rule identifies the parties as
"plaintiff '

and "defendant" since any appeal to the county court is de novo, and the parties
will keep

these designations in any county court trial.

RULE 749a. AFFIDAVIT OF INDIGENCE

(a) Establishing Indigence.

A party who cannot pay the costs to appeal to the county court, including the
county court filing
fee, may proceed without filing an appeal bond and paying the county court filing
fee or making -
a deposit under Rule 749(f) if:

(1) the party files an affidavit of indigence in compliance with this rule
within five days after the justice court judgment is signed; and



(2) the claim of indigence is not contested or, if contested, the contest is not
sustained by a timely written order.

(b) Contents of Affidavit.

The affidavit of indigence must identify the party filing the affidavit and state the
amount of
costs, if any, the party can pay. The affidavit must also contain complete
information about:

(1) the nature and amount of the party's current employment income,
government entitlement income, and other income;

(2) the income of the party's spouse and whether that income is available to
the party;

(3) real and personal property the party owns other than household
furnishings, children's

toys and wearing apparel;

(4) cash the party owns and amounts on deposit that the party may
withdraw;

(5) the party's other assets;

(6) the number and relationship to the party of any dependents;

(7) the nature and amount of the party's debts;

(8) the nature and amount of the party's monthly expenses;

(9) the party's ability to obtain a loan for court costs;

(10) whether an attorney is providing free legal services to the party; and

(11) whether an attorney has agreed to pay or advance court costs.

(c) When and Where Affidavit Filed.

An appealing party must file the affidavit of indigence in the justice court within
five days after the justice court judgment is signed.

(d) Duty of Clerk or Justice of the Peace.



Upon the filing of an affidavit of indigence, the justice of the peace or clerk of the
court shall
give notice to the opposing party of the filing of the affidavit of indigence within one
working
day of its filing by written notification accomplished by first class mail.

(e) Contest to Affidavit.

The opposing party may contest the claim of indigence by filing a contest to the
affidavit. The contest must be filed in the justice court within five days after the
date when the notice of the filing of the affidavit was mailed by the justice court
clerk or justice of the peace to the opposing party. The contest need not be sworn.

(f) No Contest Filed.

If a contest is not timely filed, no hearing will be conducted, the affidavit's
allegations will be
deemed true, and the party will be allowed to proceed under subparagraph (a) of
this rule.

(g) Burden of Proof.

If a contest is filed, the party who filed the affidavit of indigence must prove the
affidavit's
allegations. If the party who filed the affidavit is incarcerated at the time the
hearing on a contest
is held, the affidavit shall be considered as evidence and shall be sufficient to meet
the party's
burden to present evidence without the party's attendance at the hearing.

(h) Hearing and Decision in Justice Court.

(1) Notice required.

If the affidavit of indigence is filed in justice court and a contest is filed, the
justice court shall set a hearing and notify the parties of the setting.

(2) Time for hearing.

The justice court shall either hold a hearing and rule on the matter or sign an
order extending the time to conduct a hearing within five days from the date
a contest is filed.

(3) Extension of time for hearing.
The time for conducting a hearing shall not be extended for more than five



days from the date the extension order is signed.

(4) Time for written decision; effect.

If the justice court does not timely sign an order sustaining the contest, the
affidavit of indigence shall be deemed approved, and the party shall be
allowed to proceed under subparagraph (a) of this rule.

(i) Appeal from the Justice Court Order Disapproving the Affidavit of Indigence.

(1) If the justice of the peace disapproves the affidavit of indigence, the
appealing party may appeal the order disapproving the affidavit by filing
within five days thereafter a motion in county court seeking de novo review
of the justice court order. On request, the justice shall send to the county
court the affidavit of indigence, any written contest, and the justice court's
order on the contest. The county court shall hold a de novo hearing and rule
on the matter within five days from the date the motion is filed with the
county court. If the affidavit of indigence is approved by the county court, it
shall direct the justice to send to the clerk of the county court, the complete
transcript, records, and papers of the case. If the county court disapproves
the affidavit of indigence, the appealing party may perfect an appeal of the
justice court judgment by filing an appeal bond, or, in lieu depositing the
amount of the appeal bond in accordance with Rule 749(f), and paying the
county court filing fee to the justice court within five days of the date the
county court signs the order. If no appeal bond is filed in the justice court
within five days, the justice court may issue a writ of possession.

(2) A writ of possession may not issue pending a hearing by the county
court on the

appealing party's right to appeal on an affidavit of indigence.

Comment to subparagraph (b): The proposed rule follows Rule 20 of the Texas
Rules of Appellate Procedure except that it does not require a listing of the
party's household furnishings, children's toys and wearing apparel, and it
requires a listing of cash the party "owns" rather than "holds." Also, unlike
Rule 20, the proposed rule does not require that the party represent that legal
services are being provided without a contingency fee.

Comment to subparagraph (i): The proposed rule incorporates a modified
procedure to contest an affidavit of indigence and appeal the justice's finding
of indigency or non- indigency.

RULE 749b. APPEAL PERFECTED

(a) An appeal of the justice court judgment shall be perfected when the appealing



party timely files:

(1) an appeal bond, or deposit in lieu of an appeal bond in conformity with
Rule 749, and

pays the filing fee required for the appeal of cases to the county court; or

(2) an affidavit of indigence approved in conformity with Rule 749a.

(b) When an appeal has been perfected, the justice court shall make out a transcript
of all the
entries made on its docket of the proceedings had in the case and immediately file
the same,
together with the original papers, any money in the court registry pertaining to that
case, and the
appeal bond or deposit, in lieu in conformity with Rule 749, and the county court
filing fee, or
the affidavit of indigence approved in conformity with Rule 749a, with the county
clerk of the
county in which the case was heard.

(c) The county clerk shall docket the case and the trial shall be de novo. The county
clerk shall
immediately notify both plaintiff and defendant of the date of receipt of the
transcript and the
docket number of the cause. Such notice shall advise the defendant of the necessity
for filing a
written answer in the county court when there is no written answer on file in the
justice court.

(d) The perfection of an appeal in an eviction case does not suspend the issuance
and execution
of a writ of possession if a judgment for possession is granted for the plaintiff in
justice court
unless the defendant has complied with Rule 750.

(e) No factual determination in an eviction case, including determination of the right
to
possession, will be given preclusive effect in other suits that may be brought between
the parties.

Comment: No substantive changes.

RULE 749c. FORM OF APPEAL BOND

The appeal bond may be substantially as follows:



CAUSE NO.

Plaintiff

V.

Defendant

§ IN THE JUSTICE COURT
§
§
§ PRECINCT
PLACE

§
§
§ COUNTY,
TEXAS

APPEAL BOND

Judgment was signed in the above entitled and numbered eviction on the
day of , 20_ in favor of (Plaintiff/Defendant).
(Plaintiff/Defendant) wishes to appeal to the county court.
Therefore, the appealing party, and sureties, represent and warrant that the
appealing party will prosecute the appeal with effect and pay all costs that may be
adjudged against himself or herself, provided the sureties shall not be liable in an
amount greater than $ , which is the amount of the bond.

NOW, THEREFORE, We, ,(Plaintiff/Defendant), as principal
and

as surety at (address of surety),
and

as surety at (address of surety)
acknowledge ourselves as bound to pay to
(Plaintiff/Defendant), the sum of $ , conditioned that the appealing party
shall prosecute the appeal with effect and
will pay costs of court in the event of an adverse final judgment on appeal.

Given under our hands this day of , 20

Signature of Appealing Party . Signature of Surety Signature of Surety

The appeal bond is:

q Approved
q Disapproved for the following reason:



Signed this day of , 20

Justice Presiding

Comment: The proposed rule makes minor changes in the appeal bond. The
bond more clearly secures the justice court costs incurred, and has a designated
place where the justice can approve or disapprove the bond and state the reason
if disapproved such that an appealing party may attempt to correct the defect if
any.

RULE 750. POSSESSION PENDING APPEAL BY DEFENDANT TO COUNTY
COURT

(a) Right of Continued Possession.
A defendant who has perfected an appeal of an eviction case under these rules shall
be entitled to
stay in possession of the premises during the pendency of the appeal by complying
with the
following procedure:

(1) filing with the justice court a written agreement with the plaintiff stating
the terms under which the defendant may stay in possession; or

(2) depositing rent into the justice and county court registry as required by
this rule.

(b) Rent Payments.

A defendant shall deposit rent if there is no oral or written rental agreement, in the
justice or county court registry as follows:

(1) cash;

(2) a cashier's check payable to the county clerk, drawn on any federally
insured and

federally or state chartered bank or savings and loan association; or

(3) with leave of court, a negotiable obligation of the federal government or
of any federally insured and federally or state chartered bank or savings and



loan association.

(c) Initial Deposit of Rent with Justice Court.

(1) A defendant who has perfected appeal by filing an appeal bond or making
the required

deposit in lieu of the bond and paying the county court filing fee is entitled to
stay in possession of the premises by depositing one rental period's rent
payment, according to the terms of the rental agreement, in the justice court
registry within five days of the approval of the appeal bond or the deposit in
lieu of the appeal bond. If the defendant does not have a rental agreement
that requires the payment of rent, the defendant must deposit the value of
the fair market rent for one month as determined by the justice court.

(2) A defendant who has perfected appeal by filing an affidavit of indigence
is entitled to

stay in possession of the premises without depositing rent into justice court,
unless the eviction is for nonpayment of rent. If the defendant perfected
appeal by filing an affidavit of indigence and the basis for the eviction is
nonpayment of rent, the defendant must deposit one rental period's rent
payment, according to the terms of the rental agreement, into the justice
court registry within five days of the filing of the affidavit or the overruling
of any contest to the affidavit, whichever is later.

(3) The justice court may order a deposit less than that required under
subparagraph (2) of

this rule if the justice court finds that posting a rent deposit as required by
this rule will

irreparably harm the defendant and that justice requires a lesser deposit.
(4) If a defendant does not timely file an agreement between the defendant
and the plaintiff, or deposit the rent as required by this rule, the justice court
may, after notice to the parties and a hearing, issue a writ of possession
pending appeal. The writ of possession may not be issued until the
expiration of two days from the date of the hearing.

(d) Rent Deposits with County Court.

(1) During the pendency of the appeal the defendant must pay rent, or if the
defendant does not have a rental agreement that requires rent payment, the
defendant must pay the value of the fair market rent of the premises as set by
the justice court for each month, into the registry of the county court within
five days of its due date under a rental agreement, or if there is no rental
agreement, the first day of each month thereafter. Upon sworn motion filed
in county court, either party may contest the justice court determination of
the amount of rent that must be deposited. The county court may order a



deposit less than that required under this rule if the court finds that posting a
deposit as required by this rule will irreparably harm the defendant and that
justice requires a lesser deposit.

(2) If the defendant fails to make timely payments into the registry of the
county court or

breaches the terms of an agreement with the plaintiff allowing the defendant
to stay in possession, during the appeal, the plaintiff may file a notice of
default in the county court where the cause is pending. Upon sworn motion
by the plaintiff, and a showing of defendant's default in making payments
into the registry of the county court as they become due, the court may issue
a writ of possession to plaintiff after notice to the defendant, and a hearing.
No writ of possession may be issued by the county court until the expiration
of five days from the date an order is signed, awarding possession to the
plaintiff under this rule.

(3) During the appeal, if a governmental agency is responsible for payment of
a portion of

the rent and does not pay that portion to the plaintiff or into the registry of
the county court, the plaintiff may file a motion with the county court
requesting that the defendant be required to pay the full amount of the rent
into the county court registry as a condition for remaining in possession.
After notice and hearing, the court may grant the motion only if the plaintiff:

(i) did not cause the agency to cease making the payinents or to
otherwise pay all or part of the rent; and

(ii) is not able to take an action that will cause the agency to resume
making payments or to otherwise pay all or part of the rent.

(4) The county court may allow a party to withdraw deposited amounts from
the county court registry upon:

(i) sworn motion and hearing, prior to final determination of the case,
showing the right to receive payment;

(ii) dismissal of the appeal, or

(iii) order of the court upon final judgment.

(5) All hearings and motions under this rule shall be entitled to precedence in
the county

court.

Comment: The proposed rule allows a defendant to remain in possession



pending an appeal of a judgment giving possession to plaintiff injustice court.
The proposed rule reflects case decisions which declare a justice court
judgment a nullity once an appeal has been perfected to county court. See e.g.,
Mullins v. Coussons, 745 S.W.2d 50 (Tex. App.-Houston [14th Dist.] 1987, no
writ); Poole v. Goode, 442 S. W.2d 810, 813 (Tex. Civ. App.-Houston [14th
Dist.] 1969, writ ref d n.r.e.); Hall v. McKee, 179 S.W.2d 590, 592 (Tex. Civ.
App.-Fort Worth 1944, no writ). Supersedeas bonds are appropriate in appeals
from county and district court because judgments of these courts remain live
and can be enforced pending appeal. By filing a supersedeas bond in county
and district court cases, a party can prevent execution of the judgment being
appealed. Because an appeal of a justice court judgment nullifies the judgment,
there is no judgment to supersede; therefore, the proposed rule simply requires
an appealing defendant to deposit a designated amount of rent into the registry
of the justice court in order to stay in possession pending appeal. (A defendant
who perfects appeal by filing an affidavit of indigence is exempted from
depositing the first rental payment with the justice court if the eviction was
based upon grounds other than nonpayment of rent.)

The proposed rule clarifies the prior rule and specifically allows the justice
court to issue a writ of possession where an appealing defendant does not
deposit the required rent timely into the registry of the court. The proposed rule
makes other clarifacations from the prior rule.

The proposed rule does not prohibit a defendant from continuing with an
appeal of the justice court judgment, even though a writ of possession has been
issued. Indigency cannot deny a party a right of appeal of a decision the
indigent otherwise would have had. The right of possession and rent may be
the only issue on appeal. Possession may be given to plaintiff during the .
pendency of the appeal if the defendant fails to timely make a required deposit
in a nonpayment of rent case; however, this event does not moot the appeal. Cf.
Employees Finance Co. v. Latham, 369 S. W.2d 927, 930 (Tex. 1963)
(involuntary payment of a judgment does not moot the case). As prescribed in
county and district court appeals in Section 34.022 of the Civil Practice and
Remedies Code, a successful defendant is still entitled to collect damages even
if a writ of execution has been executed during the pendency of the appeal. A
defendant appealing an eviction case should have the same right to continue
appeal. In addition, eviction records are frequently accessed and used by
landlords and reported by credit bureaus. While the defendant may have lost
possession, the issue of who correctly had the right to possession is not moot
because of the stigma caused by a judgment. See Employees Finance Co. v.
Latham, 369 S. W.2d at 930-31 (discussing whether stigma of a judgment may
avoid mootness).

RULE 751. (DELETED)



Comment: Since the proposed rules do not require the posting of a supersedeas
bond, it

is not necessary to provide a supersedeas bond form.

RULE 752. DAMAGES

On the trial de novo of the case in the county court, the plaintiff or defendant shall
be permitted
to plead, prove and recover damages, if any, suffered for withholding or defending
possession of
the premises during the pendency of the appeal. Damages may include but are not
limited to loss
of rentals during the pendency of the appeal and reasonable attorney's fees in the
justice and
county court provided, as to attorney's fees, that the requirements of Chapter 24 of
the Texas
Property Code have been met. Only the party prevailing in the county court shall
be entitled to
recover damages against the adverse party.

Comment: No substantive changes.

RULE 753. DUTY OF CLERK TO NOTIFY PARTIES

In an appeal of an eviction case, the county clerk shall docket the case with the
justice court
plaintiff shown as plaintiff and the justice court defendant shown as defendant in
county court.
The clerk shall immediately notify all parties of the date of receipt of the justice
court transcript
and the county court's docket number of the case. The notice shall •advise the
defendant that if
the defendant pleaded orally in the justice court, the defendant must file a written
answer in the
county court no later than ten days after the justice court transcript is filed with the
county court
to avoid issuance of a writ of possession because of a default judgment in county
court.

Comment: The proposed rule changes the time period to file a written answer
from eight days to ten days.

RULE 753a. JUDGMENT BY DEFAULT IN COUNTY COURT

If the defendant filed a written answer in the justice court, the answer shall be taken



to constitute
the defendant's appearance and answer in the county court. The answer may be
amended as in
other cases. If the defendant did not file a written answer in the justice court and
fails to file a
written answer in county court within ten days after the justice court transcript is
filed in the
county court, the allegations of the complaint may be taken as admitted and
judgment by default
may be entered accordingly, but only after notice to the defendant under Rule 21a
and hearing.

Comment: The proposed rule tracks the holding of the Texas Supreme Court which
requires notice to the defendant of any default judgment motion and an opportunity

fora
hearing before granting a defaultjudgmentfor failure to file an answer in county

court.
See Hughes v. Habitat Apts., 860 S. W.2d 872 (Tex. 1993).

RULE 754. TRIAL OF THE CASE IN COUNTY COURT

(a) The trial of an eviction appeal and all related hearings and motions shall be
entitled to
precedence in the county court.

(b) No jury trial shall be had in any appeal of an eviction case unless, within ten
days after the
date that the county clerk mails notice of the receipt of the justice court transcript, a
jury fee as required by law is paid and a written request for the jury trial is filed
with the clerk of the court. The clerk shall promptly enter a notation of any jury fee
payment on the court's docket sheet.

(c) The trial of an eviction case on appeal to county court shall be de novo and may
be held any
time after the expiration of ten days after the date that the county clerk mails notice
of the receipt of the justice court transcript. The county court may set an eviction
trial on written request of any party or on the court's own motion, with reasonable
notice to the parties of a first setting for trial, or by agreement of the parties.
Regardless of which party appealed from the justice court, only the plaintiff in the
county court may take a nonsuit. If the county court's jurisdiction is invoked, the
court must dispose of all parties and issues before the court, including the issue of
possession.

(d) On written motion by a party contesting the sufficiency of the appeal bond, the
county court



shall hold a hearing on the motion. If the judge finds the bond deficient, the judge
may
disapprove the bond and allow the appealing party five days from the date the bond
is
disapproved to correct the deficiencies with the bond. If the deficiencies are
corrected within the
five day period, the bond may be approved. If the deficiencies on the appeal bond
are not
corrected within the five day period, the appeal may be dismissed.

(e) If the appealing party fails to prosecute the appeal with diligence or the county
court renders
judgment against the party, the county court shall also render judgment against the
surety or
sureties on the appeal bond, for the costs of court up to the amount of the bond.

Comment: The proposed rule requires a jury to be demanded within ten days
of the date that the county clerk mails notice of the receipt of the justice court
transcript, and further provides that the trial in county court may be held after
the expiration of ten days from the date that the county clerk mails notice of the
receipt of the justice court transcript. The proposed rule also provides a
procedure to contest the sufficiency of the appeal bond in county court.

RULE 755. WRIT OF POSSESSION IN COUNTY COURT

The writ of possession shall be issued by the clerk of the county court according to
the judgment
rendered, and the same shall be executed by the sheriff or constable. A writ of
possession issued from a judgment of a county court may not be issued until the
expiration of ten days after the signing of the judgment and only if the defendant
has not filed a supersedeas bond in an amount set by the county court. However, if
the defendant is leasing a manufactured home lot, the writ of possession shall be
issued as provided in Section 94.203 of the Texas Property Code, as amended. The
writ of possession shall not be suspended or superseded in any case by appeal from
such final judgment in the county court, unless the premises in question are being
used only for residential purposes. The county court shall give precedence to the
hearing to set the amount of the supersedeas bond necessary to suspend the
judgment or the portion of the judgment the appellant elects to supersede.

Comment: The proposed rule incorporates Section 24.007 of the Texas
Property Code which give a defendant evicted from a residence ten days to post
a supersedeas bond in appealing a county court judgment to the court of
appeals. The proposed rule also incorporates and references new statutory
requirements relating to the issuance of a writ of possession where the
defendant is leasing a manufactured home lot.
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Option 1 - Mandatory Hearing:

Within ten days of the filing of its motion, the movant must request a hearing on its motion,
and the court must hear the motion as soon as practicable. The court shall determine the motion on
the basis of the motion; the response, if any; any stipulations made by and between the parties; such
affidavits and attachments as may be filed by the parties; the results of discovery processes; and any
oral testimony. The affidavits, if any, shall be served at least seven days before the hearing, shall be
made on personal knowledge, shall set forth specific facts as would be admissible in evidence, and
shall show affirmatively that the affiant is competent to testify.

Option 2 - Hearing at the Option of the Trial Court

If the trial court determines that an oral hearing would be useful, it must schedule a hearing as
soon as practicable. The court shall determine the motion on the basis of the motion; the response, if
any; any stipulations made by and between the parties; such affidavits and attachments as may be filed
by the parties; the results of discovery processes; and the oral testimony, if any. The affidavits, if any,
shall be served at least seven days before the hearing, shall be made on personal knowledge, shall set
forth specific facts as would be admissible in evidence, and shall show affirmatively that the affiant is
competent to testify.



E-Mail from Judge Peeples, June 14, 2001:

Chip:

Attached are two documents:

(1) Proposed revisions of rules 306 and 306a and

(2) a memo explaining these revisions and my thoughts.

Bri efly: Revised rule 306 restates current law and puts it into one rule.

If we want to do more than this, I offer amended rule 306a. Amended rule

306a does two main things: (1) It says that if the Lehmann language is not

used in a judgment all timetables are delayed, and (2) it requires clerks to

send a more thorough notice of final judgment and delays timetables if the

notice is not received.

I have sent all this to the committee members by copy of this email, but I

will bring hard copies of everything to the meeting Friday.

David



TRCP 306a. PERIODS TO RUN FROM SIGNING OF JUDGMENT

1. Beginning of Periods. No change

2. Date to Be Shown. No change.

3. Notice of Judgment. No change.

4. No Notice of Judgment. No change.

5. Motion, Notice and Hearing. In order to establish the application of paragraph (4) of this rule;

a. Reauisites of Motion, Amendment. The party adversely affected must file a verified motion
in the trial court setting forth:

(1) The date judgment or appealable order was si ned•

(2) That neither the party nor its attorney received the notice required by_paragraph (3) of this
rule or acquired actual knowledge of the judgment or order within twenty days after the date the
judgment or appealable order was signed• and

(3) The earliest date upon which either the party or its attorney first

(a) received the notice required by paragraph (3) of this rule• or

(b) acquired actual knowledge that the judgment or appealable order had been signed.

If an unverified motion is filed and the respondent does not object to the lack of a verification at anX
time before the hearing on the motion commences, the absence of a verification is waived. If an
objection is timely made, the court must afford the movant a reasonable opportunity to cure the
defect. In all other respects, a motion that is filed pursuant to but not in compliance with this
paragraph may be amended with permission of the court at any time before an order determining the
motion is si n^ ed.

b. Time to File Motion. A motion seeking to establish the application ofparagraph (4) may be
filed at any time.

c. Hearing. [See attachmentl

d. Order. After hearing the motion , the court must promptly sign a written order expresslX
finding:



(1) whether. the movant or its attorney received the notice required by paragraph (3) of this
rule or acquired actual knowledge of the signing of the judgment or appealable order within twentX
days after the date the judgment or appealable order was signed; and

(2) the earliest date upon which the party or its attorney first either received the notice
required by paragraph (3) or acquired actual knowledge that the judgment or appealable order was
signed.



PROPOSED CHANGES IN RULES 306 AND 306a
(new language in italics)

1 Rule 306. Finality of Judgment or Order

2 1. Final judgment. At the conclusion of the litigation, the court shall render a

3 final judgment or order.

4 2. Judgment after conventional trial on merits. A judgment rendered after a

5 conventional trial on the merits is presumed to dispose of all claims between all parties and is

6 presumed to be final and appealable.

7 3. Other judgments and orders. A judgment or order rendered without a

8 conventional trial on the merits is ftnal only if it:

9 (a) expressly disposes of all claims between all parties,

10 (b) is the latest of two or more orders that, considered together,

11 expressly dispose of all claims between all parties, or

12 (c) states with unmistakable clarity, in language placed immediately above

13 or adjacent to the judge's signature, that it is final as to all claims

14 between all parties and is appealable.

15 4. Interlocutory judgments and orders. Any judgment or order that does not

16 comply with paragraph (2) or (3) remains interlocutory and is not ftnal.

17



17 Rule 306a. Periods to Run From Signing of Judgment or Order

18 1. Beginning of periods. The date a judgment or order is signed as shown of

19 record shall determine the beginning of the periods prescribed by these rules for the court's

20 plenary power to grant a new trial or to vacate, modify, correct or reform a judgment or order

21 and for filing in the trial court the various documents that these rules authorize a party to file

22 within such periods including, but not limited to, motions for new trial, motions to modify

23 judgment, motions to reinstate a case dismissed for want of prosecution, motions to vacate

24 judgment and requests for findings of fact and conclusions of law; but this rule shall not

25 determine what constitutes rendition of a judgment or order for any other purpose. The

26 beginning date ofall such periods is extended [90] days for all finaljudgments or final orders

27 that do not state with unmistakable clarity, in language placed immediately above or adjacent to

28 the judge's signature, that the judgment or order is final as to all claims between all parties and

- 29 is appealable.

30 2. Date to be shown. Judges, attorneys and clerks are directed to use their best

31 efforts to cause all judgments, decisions and orders of any kind to be reduced to writing and
r

32 signed by the trial judge with the date of signing stated therein. If the date of signing is not

33 recited in the judgment or order, it may be shown in the record by a certificate of the judge or

34 otherwise; provided, however, that the absence of a showing of the date in the record shall not

35 invalidate any judgment or order.

36 3. Notice of judgment. When the final judgment,final order, or other appealable

37 order is signed, the clerk of the court shall immediately give notice to the parties or their

38 attorneys of record by first-class mail advising that the judgment or order was signed. The notice

3



F
39 offinal judgment or final order must state that the court has disposed of all claims between all

40 parties and that the judgment or order is final and appealable. Failure to comply with the notice

41 provisions of this paragraph shall not affect the periods mentioned in paragraph (1) , except as

42 provided in paragraph (4).

43 4. No notice of judgment. If within twenty days after the beginning date for all

44 periods, as determined under paragraph (1), a party adversely affected by the judgment or order

45 or his attorney has not received the notice required by paragraph (3) nor acquired actual

46 knowledge of the signed order, then with respect to that party all the periods mentioned in

47 paragraph (1) shall begin on the date that such party or his attorney received such notice or

48 acquired actual knowledge of the signed order, whichever occurred first, but in no event shall

49 such periods begin more than ninety days after the beginning date as determined under

50 paragraph (1).

51 5. Motion, notice and hearing. In order to establish the application of paragraph

52 (4) , the party adversely affected is required to prove in the trial court, on sworn motion and

53 notice, the date on which the party or his attorney first either received the notice required by

54 paragraph (4) or acquired actual knowledge of the signedjudgment or order and that this date

55 was more than twenty days after the beginning date as determined under paragraph (1).

56 6. Nunc pro tunc order. When a corrected judgment has been signed after

57 expiration of the court's plenary power pursuant to Rule 316, the periods mentioned in paragraph

58 (1) shall run from the date of signing the corrected judgment with respect to any complaint that

59 would not be applicable to the original document.

4-



60 7. When process served by publication. With respect to a motion for new trial

,..61 filed more than thirty days after the judgment was signed pursuant to Rule 329 when process has

62 been served by publication, the periods provided by paragraph (1) shall be computed as if the

63 judgment were signed on the date of filing the motion.

5



MEMORANDUM

TO: All members of the Supreme Court Advisory Committee

FROM: David Peeples

RE: Finality of Judgments

DATE: June 14, 2001

At our meeting on March 30, I was asked to write up my suggestions for improving the existing
finality rules without a comprehensive rewrite. Here they are.

1. General observations. First some general thoughts.

A. Finality is not a problem in the trial courts. Now that Lehmann has clarified and
improved the law, it is okay with me to leave things alone.

B. Even if we decide to leave present law as it is, the supreme court has asked us to draft
a rule of some kind. My new rule 306 (attached) is offered in that spirit. I think we should
do something like this because it would put the case law in one concise rule with one minor
improvement (requiring the language to be near the judge's signature).

C. There are of course occasional appellate problems, but most of our efforts to solve
those problems with new rules (e.g., mandatory language or mandatory death certificate)
threaten to create fresh problems in the trial courts (i.e. many judgments remaining
interlocutory and pending indefinitely). Put to the choice, I would prefer the status quo to
the mandatory-language solutions we have been discussing so far.

D. In the event we decide to go beyond merely restating present law in a concise rule,
my revised rule 306a (attached) tries to reduce the inadvertent loss of appeal rights by
negligent attorneys-by requiring a more thorough notice ofjudgment and giving additional
time for correction of mistakes.

2. Existing law. I submit that the following principles can be distilled from the cases:

A. Complete relief. When the court has granted or denied all relief sought as to
all parties (whether in one instrument or in two or more instruments taken together),
there is a final judgment, and all trial-court and appellate timetables begin to run
from the date the last order was signed.

6



B. Severance. By carving one case into two, a severance can make an existing
interlocutory order become final. The severance does this by factoring out the
unadjudicated claims and/or parties from the others. After the severance, if one case
contains only adjudicated claims, the severance has created a final judgment in that
case.

C. Language. Under the supreme court's recent decision in Lehmann, traditional
Mother Hubbard catch-all language is no longer effective to adjudicate claims and
thereby create finality. Under Lehmann, general language can have Mother Hubbard
effect only if it shows with unmistakable clarity that all claims by and against all
parties have been adjudicated.

3. Problems with existing law. The committee's discussions have identified three principal
problems under the present rules. There may be others, but these are the main ones. (Lehmann has
ameliorated Problem A below, but not entirely.)

A. Inadvertent loss of appeal rights by catch-all clause. This problem seems to
occur primarily in summary judgments, but it can happen in other situations too.
After a hearing on a motion for partial summary judgment, the court should sign an
order dealing specifically with the issues presented and nothing else. But until
Lehmann a Mother Hubbard clause in the order has had the effect of denying all
other claims, including claims as to parties that the motion did not even mention. See
Mafrige v. Ross, 866 S.W.2d 590 (Tex. 1993). As a result, the trial-court and
appellate timetables would start to run, and they sometimes expired before unwary
litigants and lawyers realized that the catch-all clause had denied their claims.
Lehmann's requirement of neon language will help put everyone on notice that a
final judgment has been signed, but I am sure there will still be negligent and
inattentive lawyers who do not notice or do not understand.

B. Inadvertent loss of appeal rights by cumulative orders. When the rulings in
successive orders add up to a complete adjudication of all claims between all parties,
the result is a final judgment, even if the last order does not mention the earlier ones
or contain language of finality. Some lawyers do not realize that the timetables begin
to run when the last order is signed, and they have a rude awakening when they learn
later that the time for perfecting appeal has passed. Lehmann does not address this
problem.

C. Finality hard to determine. After a series of interlocutory rulings in
complicated cases, judges sometimes have difficulty determining whether there has
been a complete adjudication. District and County Clerks, who must send notice of
fmal judgment under Rule 306a(3), have the same difficulty.

4. The attached rules vs. other proposals.

7



A. Other proposals. It has been suggested that we require neon language in the
judgment, or perhaps require a death certificate signed by the judge. My main
objection to these suggestions is that they focus only on the appellate issues
(inadvertent loss of appeal rights) at the expense of trial-court finality concerns.
Both the appellate and trial-court issues are important. But if the language (or the
death certificate) is mandated, judgments without the language (or the death
certificate) will remain interlocutory until someone learns about it and gets the
language included (or the death certificate signed). I consider it unacceptable to have
so many cases remain interlocutory and pending indefinitely.

B. The attached proposals. If we decide to do more than restate existing law in
proposed rule 306, I propose the modified rule 306a. Amended rule 306a would do
these things:

(1) Clarify present law offinality. Judgments become final in the following three
ways (or some combination of them):

- By presumption after a conventional trial on the merits,

- By expressly disposing of all parties and issues (including series of orders),
or

- By including Lehmann-type neon language.

(2) Put final/appealable language in prominent place. Lawyers who want the
judgment to become final quickly would be motivated to include the Lehmann
language because if such language is not used the timetables would be delayed
automatically for 90 days. In other words, when the language is not used all
timetables are extended, even if the judgment expressly disposes of all issues
between all parties. Judges would usually insist on the language when they intended
finality and would certainly strike it out when they did not.

(3) Require more meaningful notice from the clerk. The clerk's notice would have to
say the court has signed ajudgment that disposes of all issues between all parties and
is final and appealable.

(4) Extend timetables. If anyone can prove that this notice was not received, the
timetables will be extended for potentially 90 more days. Thus, if the judgment lacks
the required language and the beefed-up notice is not given, the timetables would be
extended for two consecutive 90-day periods, for a total of 180 days.

8



TO: SCAC R. 300-330 Sub-committee

FROM: Skip

RE: Justice Hecht's 5-26-01 e-mail to Chip Babcock concerning whether
the holding of Porter v. Vick, 888 S.W.2d 789 (Tex. 1994), should be
changed by rule in light of its application in Ferguson v. Globe Texas,
Co., 35 S.W.3d 688 (Tex.App. - Amarillo, 2000 pet. denied.).

PROBLEM

Some courts have limited a trial court's power to reinstate a judgment previously set
aside by granting a motion for new trial, to 75 days after the judgment was originally signed.
As a result, a court must re-try a case if it waits too long to re-enter judgment.

POSSIBLE SOLUTION

Amend Rule 329 b (h) to read:

"If a motion for new trial is granted, the judgment that has been set aside may be re-
entered, modified, corrected or reformed, or a newjudgment may be signed at any time prior
to [the commencement of/close of evidence] in the new trial. The time for appeal shall run
from the time the order granting judgment is re-entered, modified, corrected or reformed, or
the new judgment is signed."

BACKGROUND

Ferguson v. Globe Texas, Co., 35 S.W.3d 688, 691-92 (Tex.App. - Amarillo, 2000,
pet. denied) held that a "trial court may only vacate an order granting a new trial during the
period when it continues to have plenary power" and that "the trial court's plenary power
only continues for 75 days after the date judgment is signed."

In Ferguson the Amarillo court held that the trial court lacked plenary power to grant
a motion to reinstate a judgment originally signed 100 days earlier, which had been set aside
by a motion for new trial signed on day 71. It held that the plain meaning of Rule 329(e)
limits trial courts' plenary power to the "grant a new trial or to vacate, modify, correct, or
reform the judgment until thirty days after such timely filed motions are overruled." Thus, it
reasoned, because no motion for new trial was overruled, the court's plenary power to
reinstate judgment ended when the motion for new trial would have been overruled by
operation of law. Id. at 690.



The court stated that Rule 329(e) was clear and unambiguous in specifying the types
of powers it vested in trial courts and those powers did not expressly include the power to
pggrant a new trial. It held the rule should not be construed to mean something other than its
plain words "unless application of the literal language would produce an absurd result." Id.
at 691.

The court did not consider whether it was an absurd result to require a district court to
retry a case that could have been, and should have been, disposed of by entry of judgment
mistakenly set aside by an order granting a new trial. The court did not consider whether the
apparent basis for Rule 329(e)'s time limits (the need for ajudgment to become final within
a finite time after signing) did not apply when the judgment, and the finite plenary period its
signing invoked, had been set aside by the granting of a new trial. The problem appears to
be supreme court precedent.

The court of appeals relied on the supreme court's opinion in Porter v. Vick, 888
S.W.2d 789 (Tex. 1994), for its holding that a trial court may only vacate an order granting a
new trial during the period when it continues to.have plenary power. Porter v. Vick was a
per curiam mandamus issued by the supreme court to set aside an order vacating an order of
new trial. The trial had been non-jury. A new trial had been mistakenly granted by default
by a visiting judge when opposing counsel's message to the trial judge that he had been
delayed in another court was not relayed to the visiting judge at the new trial hearing. The
default order granting new trial was set aside by the original judge who had presided over
the trial and entered the judgment. Because the order vacating the new trial order was
signed "long past the time for plenary power over the judgment, as measured from the date
the judgment was signed," the supreme court held it was void. Id., citing Fulton v. Finch,
346 S.W.2d 823, 826 (Tex. 1961).

However, as noted by Justice Hecht's e-mail, the holding in Fulton v. Finch was
based on a prior version of Rule 329(b) that required that all motions for new trial "must be
determined within not exceeding forty-five (45) days after the.... motion is filed...." The
language was dropped when the rule was rewritten in 1981. In Porter v. Vick, the per curiam
court apparently relied on the holding of Fulton v. Finch without considering the reason for
that holding.

The problem was fully briefed for the supreme court on Petition for Review in
Ferguson v. Globe Texas Co. The Petition was denied after the court requested briefing. It
may prefer to address the problem created by Porter v. Vick by clarifying the rule.

Skip Memo to SCAC R. 300-330 Subcommittee Page 2 oC2



REPORT OF THE SUBCOMMITTEE ON

Texas Rules of Civil Procedure 300-3301

The Subcommittee was asked to consider issues relating to the finality of judgments,
motions for new trial, and extensions of plenary power and the appellate timetable. This report
discusses these issues and the Subcommittee's recommendations for amendments to the
appropriate rules in the Recodification Draft.

'Chair: Sarah B. Duncan. Members: John Cayce, Ralph Duggins, Wendell Hall, Mike Hatchell,
and Steven Tipps. Frank Gilstrap joined the Subcommittee after its work was concluded; thus,
his views may not be reflected in the Subcommittee's recommendations.
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Final Judgments
a. Issue-Many lawyers are not familiar with the fmality rules established by case

law, even in the context of a conventional trial on the merits. See, e.g., North East Independent
School District v. Aldridge, 400 S.W.2d 893 (Tex.1966). But the finality problem is particularly
acute in the summary judgment context. See, e.g., Bandera Elec. Co-op., Inc. v. Gilchrist, 946
S.W.2d 336 (Tex. 1997); Inglish v. Union State Bank, 945 S.W.2d 810 (Tex. 1997); Park Place
Hosp. v. Estate ofMilo, 909 S.W.2d 508 (Tex. 1995); Martinez v. Humble Sand & Gravel, Inc.,
875 S.W.2d 311 (Tex. 1994); Mafrige v. Ross, 866 S.W.2d 590 (Tex. 1993). The issue continues
to plague the courts of appeals and the supreme court. See, e.g., Lehmann, et al. v. Har-Con
Corp., 988 S.W.2d 415 (Tex. App.-Houston [ 14th Dist.] 1999, pet. granted); Harris v. Harbour
Title Co., No. 14-99-00034-CV, 1999 WL 211859 (Tex. App.-Houston [14th Dist.] April 8,
1999, pet. granted) (not designated for publication).

b. Subcommittee Recommendation-In light of the disarray in the case law, the
Subcommittee recommends an amendment to Rule 100(b) of the Recodification Draft to
prescribe when a judgment is final and appealable. Although the Subcommittee considered
defining when a judgment is final, it rejected this approach because the contexts in which the
issue arises are too varied and complex. Ultimately, the Subcommittee decided the best approach
to the problem was a "final judgment clause" similar to that proposed by Douglas K. Norman,
the chief staff attorney at the Thirteenth Court of Appeals.

Rule 100. Judgments, Decrees and Orders

October 19, 2000 2



Final Judement.
Final Judament Clause. An order or iudgment is final for purposes of

appeal if and only if it contains the following language:
This is a final, appealable order or judgment. Unless
expressly granted by signed order, any relief sought
in this cause by any party or claimant is denied.

If this final judgment clause is to be included, it should be set apart
as a separate paragraph at the end of the judgment or order
immediately before the date and signature of the trial judge.
However, a final judgment clause placed elsewhere in a judgment
or order is nonetheless valid.

Separate Orders, Conflicts. A final iudQment may
incorporate by reference the provisions of an earlier signed
interlocutory order. If any provision of an earlier order
incorporated by reference conflicts with the final judgment, the
final judament controls.

2. Reasons for Granting a New Trial

a. Issue-Rule 320 permits a trial court to grant a new trial for good cause.
TEX. R. Civ. P. 320. For all practical purposes, such an order is unreviewable. See In re
Bayerische Motoren Werke, 8 S.W.3d 326 (Tex. 2000) (Hecht, J., joined by Owen, J.,
dissenting from denial of motion for rehearing of petition for mandamus). The Court
Rules Committee has proposed requiring the trial court to state good cause for granting a
new trial and subjecting the court's order to review by mandamus. See July 8, 1999 Letter
From O.C. Hamilton to Chief Justice Phillips. The SCAC has also proposed, in Rule 102
of the Recodification Draft, listing situations in which a trial court may grant a new trial.

b. Recommendation-The Subcommittee recommends implementing the
Court Rules Committee's recommendation to require a trial court to give reasons for
granting a new trial. Whether to review such an order by mandamus would then be
possible but within the courts' discretion. However, the Subcommittee also believes the
reasons for granting a new trial are too numerous and varied to be codified.

Rule 102. Motions for New Trial

Grounds. For good cause, a new trial, or partial new trial under paragraph (f),
may be granted and a judgment may be set aside on motion of a party or on the
judge's own motion, in ,

[delete (a)(1)-11)]

Order. If a court grants a new trial, in whole or in part, it must state in the order
granting the new trial or otherwise on the record the reasons for its finding that
-good cause exists.

October 19, 2000 3



3. TRCP 306a/Procedure

a. Issue-Rule 306a permits a litigant who has not been given notice or
acquired actual knowledge of the signing of a judgment to restart the appellate timetable
in certain circumstances. See TEX. R. CIV. P. 306a; TEX. R. App. P. 4.2(d). However, as
pointed out by Pam Baron in her amicus letter in Grondona v. State, "Rule 306a is
functioning as one big `Gotcha!"' The courts of appeals differ on when a Rule 306a
motion must be filed; the effect of an unverified, untimely, or incomplete motion; the
date the movant must establish; and the date by which the trial court must rule on the
motion.

b. Recommendation-The Subcommittee discussed these issues at length
and agreed upon the following:

(1) Time Limit-The rule should not require that a Rule 306a
motion be filed within a set period of time after learning of the
judgment or order. There may be instances in which a party will
not know it needs to do so. Consider, for example,.the plaintiffs in
Stokes v. Aberdeen Ins. Co., 917 S.W.2d 267 (Tex. 1996) (per
curiam), who received notice of the June 16 judgment, but the
notice erroneously stated the judgment had been signed on June
19. Id. at 267. The plaintiffs did not learn of the error until the
Austin Court of Appeals notified them their motion for new trial
was untimely. Stokes v. Aberdeen Ins. Co., 918 S.W.2d 528, 529
(Tex. App.-Austin 1995), rev'd, Stokes v. Aberdeen Ins. Co., 917 '
S.W.2d 267 (Tex. 1996) (per curiam).

(2) Verification-The seriousness of substituting a new
judgment date should dictate that a Rule 306a motion be verified.
However, the lack of a verification should require a prompt
objection.

(3) Amendments-The trial court should have discretion to
permit amendments at any time before the motion is determined.

motion.

(4) Date-The movant should be required to establish the dates
required by the current rule.

(5) Deadline for Ruling-There should be a deadline for ruling on the

(6) Procedure in the Appellate Court-The Subcommittee
discussed adding a paragraph regarding the procedure to be
followed in the appellate court if it appears an initial or additional
Rule 306a proceeding is needed. But, upon reflection, there appear
to be too many "ifs" to draft the paragraph. However, the
Subcommittee does recommend an addition to TRAP 4.5 (modeled
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after TRAP 24.3) to clarify the trial court's continuing jurisdiction
to entertain Rule 306a proceedings.

Rule 104. Timetables

Effective Dates and Beginning of Periods

(3) Notice of Judgment. When the a final judgment or appealable
order is signed, the clerk of the court shall immediately give notice of the date upon
which the judgement or order was signed eigning to each party or the party's attorney by
first-class mail. Failure to comply with this rule shall not affect the periods mentioned in
paragraph (e)(1), except under paragraph (e)(4).

(4) No change.

(1)
signed;

(5) Procedure to Gain Additional Time.
„., .. . . . ,.,. . . . ^. . . . . .

(a) Requisites of Motion. To establish the application of
paragraph (e)(4), the party adversely affected must file a verified motion
in the trial court setting forth:

The date the judgment or appealable order was

(2) That neither the party nor its attorney received the
notice required by paragraph (e)(3) of this rule nor acquired actual knowledge of the
judgment or order within twenty days after the date the judgment or appealable order was
signed; and

(3)
first

the date upon which either the party or its attorney

(a) received the notice required by paragraph (e)(3) of
this rule; or

October 19, 2000 5



(a) acquired actual knowledge that the judgment or
appealable order had been signed.

If an unverified motion is filed and the respondent does not object to the
lack of a verification at any time before the hearing on the motion
commences, the absence of a verification is waived. If an objection is
timely made, the court must afford the movant a reasonable opportunity to
cure the defect. In all other respects, a motion that is filed pursuant to but
not in compliance with this paragraph may be amended with permission of
the court at any time before an order determining the motion is signed.

(b) Time to File Motion, Amendments. A motion seeking to
establish the application of paragraph (e)(4) may be filed at any time.

(c) Hearing. Within ten days of the filing of its motion, the
movant must request a hearing on its motion, and the court must hear the motion as soon
as practicable. The court shall determine the motion on the basis of the pleadings, any
stipulations made by and between the parties, such affidavits and attachments as may be
filed by the parties, the results of discovery processes, and any oral testimony. The
affidavits, if any, shall be served at least seven days before the hearing, shall be made on
personal knowledge, shall set forth specific facts as would be admissible in evidence, and
shall show affirmatively that the affiant is competent to testify.

(d) Order. After hearing the motion, the court must sign a
written order expressly finding:

(1) whether the movant or its attorney received the
notice required by paragraph (e)(3) of this rule or acquired actual knowledge of the
signing of the judgment or appealable order within twenty days after the date the
judgment or appealable order was signed; and

(1) the date upon which the party or its attorney first
either received the notice required by paragraph (e)(3) or acquired actual knowledge that
the judgment or order was signed.

TRAP 4.2(d)

(d) Continuing Trial Court Jurisdiction. Even after the trial court's plenarypower
expires, the trial court has continuing jurisdiction to hear and determine motions
filed pursuant to Texas Rule of Civil Procedure 306.a.5.

October 19, 2000



5. Motions That Extend Plenary Power

a. Issue-In 1988, the supreme court held "that `any change, whether or not
material or substantial, made in a judgment while the trial court retains plenary power'
restarts the appellate timetable." Lane Bank Equip. Co. v. Smith Southern Equip., Inc., 10
S.W.3d 308 (Tex. 2000) (quoting Check v. Mitchell, 758 S.W.2d 755, 756 (Tex. 1988)).
More recently, however, the court held that "only a motion seeking a substantive change
will extend the appellate deadlines and the court's plenary power under Rule 329(g)."
Lane Bank, 10 S.W.3d at 313. Accordingly, a motion for sanctions will qualify as a Rule
329b(g) motion only "if it seeks a substantive change in an existing judgment." Id. at 314.
Concurring in the judgment, Justice Hecht would have held "that under Rule 329b(g), a
post judgment motion requesting any relief that could be included in the judgment
extends the trial court's plenary power over the judgment and the deadline for perfecting
appeal." Id. at 314, 316 (Hecht, J., concurring).

b. Recommendation-The Subcommittee shares the concern that the Lane
Bank construction of Rule 329b(g) may create a trap for the unwary. Accordingly, the
Subcommittee recommends the rule be amended to clarify the types of motions that will
extend the trial court's plenary power and the appellate timetable. The Subcommittee also
recommends a parallel amendment to TRAP 26.1 (a)(2).

Rule 105. Plenary Power of the Trial Court

I. Duration. Regardless of whether an appeal has been perfected, the trial
court has plenary power to modify or vacate a judgment or grant a new trial:

I. within thirty days after the judgment is signed, or

if any party has timely filed a (i) motion for new trial, (ii) motion
to modify the judgment or any other motion that requests relief that
could be included in the judgment. (iii) motion to reinstate a
judgment after dismissal for want of prosecution, or (iv) request
for findings of fact and conclusions of law, within on[e] hundred
and five days after the judgment is signed.

TRAP 26.1(a)(2)

a motion to modify the judgment or any other motion that requests relief that
could be included in the iudgment;
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January 22, 2002

MEMO

To: SCAC Members

From: O. C. Hamilton, Jr.

Gentlemen:

In addition to what Skip Watson has included in his memo, I want to comment and
mention.a couple of cases.

I strongly believe that once the trial Court has granted a Motion for New Trial, the Court
retains jurisdiction of the case for all purposes and should not be precluded from ungranting the
Motion for New Trial at any time if the Court later decides that is the appropriate action to take.

The 14`h Court of Appeals in Houston has essentially said the same thing in two cases,
Gates vs Dow Chemical Company, 777 S.W.2d 120 (Tex.App-Houston [14`h Dist.] 1989),
judgment vacated by agreement, 783 S.W.2d 589 (Tex. 1989), and Biaza vs. Simon, 879 S.W.2d
349 (Tex. App. - Houston [14`h Dist.] 1994 Pet Denied). In Gates, the 75 day period of Rule
329b expired on Saturday, September 26`'' and on Monday, September 28`h, the Judge granted a
new trial (which was held to be proper). However, on October 22"d, the Judge vacated the Order
Granting a New Trial. That Court approved the "ungranting" of a new trial within the 105 day
period following the Judgment, but stated,

... Once a new trial is granted, the trial court has exclusive jurisdiction in the case.
(at page 123)

...There is no provision in the rule giving the trial court the power to vacate the
granting of a new trial. The reason lies in common sense. Once. a new trial is
granted, the trial court is the only court having authority to rule on the case. The
trial court has the sole discretion in ruling on the case. This discretion includes the
power to enter orders which correct earlier errors. This is in contrast to where a
motion for new trial is overruled. The trial court and the appellant court then have
a quasi-concurrent jurisdiction in the case. The only step necessary for a litigant to
invoke appellate court jurisdiction is to file an appeal bond. Nowhere does Rule
329b restrict the trial court from overturning an order for a new trial. Holding that
the trial court lacked power to vacate its previous order would impair its authority
to enter orders necessary for the efficient administration of its docket. (at page
124)

In Biaza vs. Simon, the Motion for New Trial was filed on January 14`h . On March 22nd
the trial court granted a Motion for New Trial, and on August 15`h(eight months after the



judgment) set aside the order granting the Motion for New Trial and reinstated the order that had
been signed December 141h of the preceding year. In that case, the 14`h Court affirmed the trial
court, saying,

Appellants' argument presents the question of when a trial court may rescind its
order granting a new trial and reinstate a previously vacated judgement. In Fulton
v. Finch, 162 Tex. 351, 346 S.W.2d 823, 827 (1961), the court reasoned that it
could be done at any time when the trial court had the power to deny the motion
for a new trial in the first place. See also Homart Dev. Co. v. Blanton, 755
S.W.2d 158, 159 (Tex.App.- Houston [1' Dist.] 1988, orig. proceeding) (holding
that any reconsideration of the order granting a new trial must be accomplished
with 75-day period); TEX.R.CIV.P. 329b(c). Under the current Rules of Civil
Procedure, that would mean that the trial court would have seventy-five days after
judgment to "ungrant" a motion for new trial. See TEX.R.CIV.P. 329b(c).

Two recent cases have added to the seventy-five day period the thirty days of
plenary power that the court would have retained had the motion been denied on
the seventy-fifth day, effectively giving a trial court 105 days to "ungrant" a
motion for new trial. Gates v. Dow Chemical Co., 777 S.W.2d 120, 123
(Tex.Appl-Houston [14`h Dist.] 1989), judgement vacated by agr., 783 S.W.2d
589 (Tex. 1989); Wood v. Component Constr. Corp., 722 S.W.2d 439, 442
(Tex.App.-Fort Worth 1986, no writ); see TEX.R.Civ.P. 329b(e). Thus, some
courts hold that the trial court has seventy-five days to grant an order setting aside
a previous order granting a motion for new trial; others hold that the court has 105
days.

In the most recent Texas Supreme Court opinion on this issue, the court reaffirmed
the trial court's power to "ungrant' a motion for new trial within the seventy-five
days and held that the court of appeals erred in holding that a trial court does not
have the authority to vacate an order for new trial during the seventy-five day
period. Fruehauf Corp. v. Carrillo, 848, S.W.2d 83, 84 (Tex. 1993) (citing
Fulton, 346 S.W.2d at 827). However, in its reasoning, the court stated that a trial
court has plenary power over its judgment until it becomes final and retains
continuing control over interlocutory orders and has the power to set aside those
orders any time before a fmal judgment is entered. Carrillo, 848 S.W2d at 84.
Because an order granting a new trial is an unappealable, interlocutory order, id.,
the court thus retains continuing control over orders granting new trials until a
final judgment is entered. See id. Based on this reasoning, it appears that a new
trial may be "ungranted" at any time before a new final judgment. See id. This
appears to be the most logical result based on the well-established principle that
orders granting new trials are interlocutory and it harmonizes these orders with the
rules pertaining to other interlocutory orders. But see Hunter v. O'Neill, 854
S.W.2d 704, 705-06 (Tex.App.-Dallas 1993, orig. proceeding) (post-Carrillo case
adhering to the 75-day rule).

Several cases cited by appellant hold that a once a trial court grants a motion for
new trial, the court is without authority to set aside that order and reinstate the



vacated judgment without another trial. Most of these cases pre-date all of the
cases cited above, and based on the holdings in Fulton and Carrillo have been
implicitly overruled. We hold, based on the court's reasoning in Carrillo, that a
trial court has authority to rescind its order granting a motion for new trial and
reinstate the vacated judgment at any time before a new final judgement is signed.
(at pages 356-357)

It is my opinion that the Houston court has correctly stated what the law ought to be and
to the extent that it may be different as a result of Porter vs. Vick, I would urge the Advisory
Committee to ask the court to overrule Porter vs. Vick by a change in Rule. 329b. The change I
would suggest would be an addition to Rule 329b of sub-paragraph (i), which would read:

"Once a new trial is granted, the trial court has exclusive jurisdiction in the case
until a final judgment is entered and the court's plenary power, as set forth in this
rule, has expired."

OCH:PGB.OCH\SCAC1Scac.OCH.MNTOpinion.12002
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Mary Hepburn - <o ubject>

From: Nathan Hecht
To: Charles Babcock, Bill Dorsaneo
Date: 5126/01 3:33PM
Subject: <No Subject>

In Fulton v. Finch, 346 S.W.2d 823 (Tex. 1961), we held that a trial court
lacked power to un-grant a motion for new trial more than 45 days after the
motion was filed, based on TRCP 329b, s. 3, which then read: "All motions
and amended motions for new trial must be determined within not exceeding
forty-five (45) days after the original or amended motion is filed ..."
The rule was completely rewritten in 1981 and no longer contains such
language. However, in Porter v. Vick, 888 S.W.2d 789 (Tex. 1994) (per
curiam), we cited Fulton as authority for the proposition that "any order
vacating an order granting a new trial ... signed outside the coun°s
period of plenary power over the original judgment is void", without
reference to the rule. Now the rules argument is that a trial court cannot
ungrant a motion for new trial after its plenary jurisdiction would have
expired, not because the rule prohibits It, but because the rule does not
permit it - is silent on the subject See, e.g., Ferguson v. Globe-Texas
Co., 35 S.W.3d 688 (Tex. App -Amarillo 2000, pet denied). The court in
Ferguson observed that a federal trial court may ungrant a motion for new
trial at any time, subject to review for abuse of discretion. The Court
requests that the Advisory Committee consider whether the holding of Porter
should be changed by rule. As always, the Court greatly appreciates your
service and that of the other members of the Committee.

Nathan L. Hecht

Logged

age 1
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THE EDwAxDS LAw FiArs, L.L.P.
ATTORxsYS AT LAW

P. O. BOX 480

CORPUS CHRISTI, TBXAS 78403-0480

(361) 608-7600

WILLIAM R. EDWAROS FROST BANK PLAZA

BOARD CERTIFIEO - SUITE 1400 78470
PERSONAL INJURT TRIAL LAW

TEXAS BOARD OF LEGAL SPECIALIZATION FAX: (361) 696-7614

January 11, 2002

Justice Nathan L. Hecht
Supreme Court of Texas
P. Q. Box 12248
Austin, Texas 78711

Re: Supreme Court Advisory Committee - Ex Parte Communications
and Physician-Patient Confidentiality

Dear Justice Hecht:

The recent case of Durst v. Hill County Memorial Hospital, San Antonio Court of
Appeals No. 04-00-00540-CV, decided December 19, 2001, succinctly states what
appears to be a serious problem with respect to confidential communications protected by
the physician-patient relationship.

There is apparently no explicit procedure provided for parties to litigation to learn
discoverable information from a party's treating physician. Accordingly, the San Antonio
Court of Appeals has concluded that there is no bar to ex parte communications with a
party's physician by attorneys for the opposing side.

Not all information in the hands of a treating physician is necessarily discoverable
under exceptions to a physician-patient confidentiality. It would appear that the patient
should be the first to determine if information in the hands of the patient's physician is
discoverable, and, if the opposing party should disagree with the decision of the.patient,
then it should be the Court, not opposing party or opposing counsel, who makes the
decision as to whether or not the information is discoverable.

At any rate, it would appear that discovery of medical evidence from a treating
physician should be no different than discovery of any information from an expert
witness, that is, with the permission of the opposing party or with notice to the opposing
party and an opportunity for the opposing party to protect whatever privileges may exist.



Justice Nathan L. Hecht
January 11, 2002
Page 2 .

It is requested that this matter be placed on the agenda of the Committee at the
earliest possible time.

Thank you for your consideration of this matter.

Yours very truly,



ORDER BARRING EX PAR7E COMMUNICATIONS WITH 7,REATtrtc_ Pr{YSICIA S

On August 3 I, 2001, Plaintiffs filed a Motion for Protective Order Barring Ex-Parte

Interviews Bctween Defense Counsel & Mrs.iT'reating Physicians. Defendants requested

an opportunity to brief the Court on that issue, and a hearing was therefore set on Plaintiffs' motion

for September 5, 2001: At the hearing, all interested parties appeared and a record was made of the

proceedings. Following thehearing, Plaintiffs presented additional authorities regarding the propriety

of ex 1xlrtc.^ interviews between defense counsel and plaintifrs treating physicians.

As many of the authorities presented state. this issue is not settled in Texas. in this Court's

opinion, however, the better-reasoned decisions are those that prohibit exExrric communications. ln

addition to all ofthe reasons set forth in the various cases, the mere fact that cx purie communications

with Plaintiff s treating physicians are an issue in this case at all suggests the real-world significance

of allowing or disallowing such communications. Although counsel for Defendants are to a person

t



I

highly c: cc and professional, whatever privileges° may remain between Mrs. and her

treating ph}sicians, regardless how brief the treatment, are hers to assert, not Defendants.2

IT IS TH EREFO RE ORDERED that Defendants immediately cease communications with

Mrs.Mtreatinb physicians or stafi' regarding Mrs.Mtreatment at issue in this cause

except as expressly authorized by Mrs. Unthe Texas Rules of Civil Procedure, or further order

of this Ccurt.

IT IS SO ORDERED this 51 day of September, 2001

`As thc Court in Perkins wrote,'thc problcm is not i►belher the physicians' opinions are diseow:rnbk. the

issue is thc mnnner in tvitich those opiniotts can be obtained" Perkins v. Uniied .Shoies, 877 F. Supp. 33, 332 (E.D.
Tex. 1993).

'Defense counsd. of course. have an ethical duty to rralously advocqte Defendants' interests, and oive no
such duty to Plaintiffs.

'T')= Defcndants' cntplo^mecs might have privilcged information of Mrs.SWlocs not innke tliat

informauon any less privilcged.

2
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TELEPMONE (400) 838•64 1 2
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February 21, 2002

Mr. Charles L. Babcock, Chair
Supreme Court Advisory Committee
Jackson & Walker L.L.P.
1100 Louisiana Street, Suite 4200
Houston, Texas 77002

Dear Chip:

OTNER OFF)CES

NOUBTON

AUSTIN

BILSBEE

Enclosed herein please find Disposition Chart reflecting the recommendations of the
Evidence Subcommittee following a meeting of the committee on February 7, 2002. We will be
prepared to. discuss these recommendations at the next meeting of the Supreme^Court Advisory
Committee.

Thank you very much.

Sincerely,

Buddy Low

BL:cc
Enclosure
cc: Mr. Chris Griesel



ORGAIN, DELL & TUGKER, L.L.P.

ATTORNEYS AT LAW
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P. O. BOX 1751
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TELEPHONE (400) 838-64 I 2

FAX (400) 638-e050
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February 8, 2002

To: Supreme Court Advisory Subcommittee on Evidence

From: Gilbert I. Low

Dear Members of the Evidence Subcommittee:

OTHER OFFICES

HOUSTON

AUSTIN

SILSSEE

Thanks for your thoughts and comments on our telephone conference meeting of February
7, 2002. I am enclosing herein Disposition Chart which shows action taken. If you have any
corrections to make to the same or any suggestions, please let me know. I will hold off a couple
of weeks before putting this together and mailing it for consideration at our next meeting.

In summary, we still have two matters for consideration. First will be Rule 509, and
secondly will be_Rule-6141hat Mark Sales mentioned. He is getting me something on that and I
will forward it to you. These are the only two matters we will have still pending.

Thank you very much.

Sincerely,

uddy Low

BL:cc

Enclosure



DISPOSITION CHART
TEXAS RULES OF EVIDENCE

RULE NO. HISTORY RECOMMENDATION REASONS
OF EVIDENCE

SUBCOMMITTEE
409 Referred by SBOT Proposed revised rule No need to limit rule just to

Administration of Rules attached medical expenses.
of Evidence Committee *Attached is copy of
- was considered present rule and copy of
previously and sent proposed rule
back to SBOT
Committee for further
study which resulted in
amended
recommendation by
said committee

103 Referred by SBOT Leave rule the same and Present rule meets the
Administration of Rules not add sentence included practices and customs in
of Evidence Committee in the Federal Rules Texas and is unambiguous.
to add sentence that *Attached is copy of
was'included in Federal - ^- - -Fê -eral Rule 103, as well
Rule 103 as present Texas Rule 103

904 Referred by SBOT Adopt the proposed For simplicity and savings
(New) Administration of Rules amendment of costs.

of Evidence Committee *Subcommittee had
reservations about
implementation of this,
whether through legislative
action or amendment to
rule with approval of the
legislature. Full discussion
to be held at meeting.
*Proposed amendment
attached

509 Referred by Bill Mark Sales to submit this Further research needed,
Edwards - concerning to SBOT Administration of particularly on statutes that
ex parte conversations Rules of Evidence may affect same (providing
with a doctor under Committee for further penalties for disclosure by
Exception (e)(4) to 509 consideration before we physician). Also, need for

reconsider same further discussions on
effect any amendment will
have.
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TEXAS RULES OF EVIDENCE

ARTICLE IV. RELEVANCY a ITS LIMITS
TRE4Oa-411

^

Stam a, Mack, 984 S.W.2d 747, 752 (TexApp.-
Texarlcana 1999, no pet.). "Settlement agreements may
be admissible ... if offered for other purposes, such as
proving bias or prejudice. One kind of settlement
agreement that is admissible is a'Mary Carter' agree-
ment ... These agreements are admissible to show the
true alignment of the parties."

State Farm Mut. Auto. Ins. Co. o. Wilborn, 835
S.W.2d 260, 261(Tex.App.-Houston (14th Dist.] 1992,
orig. proceeding). "[0]ffers of settlement and compro-
mise are excluded in order to allow a party to buy his
peace and encourage settlement of claims outside of
the courthouse."

Ochs o. Martinez, 789 S.W2d 949, 959 (Tex.App.-
San Antonio 1990, writ denied). "The [TRE] 408 excep-
tion allowing for admission of evidence of bias or preju-
dice [even if statement made during settlement
negotiations) is a narrow one drafted in consideration
of strong Texas judicial policy favoring the disclosure of
conflicts of interest among parties to a lawsuit...."

TRE 409. PAYMENT OF MEDICAL
& SIMILAR EXPENSES

Evidence of furnishing or offering or promising to
pay medical, hospital, or similar expenses occasioned by
an injuryis not admissible to prove liability for the injury.

See eon,nKatrnta, "wotba in umioe; dh. 5-6; Hn.stmcbul4 ram..
Artles olEaidenalhsl0ool, p. 392 (2001).

Hipmr of TRE 409 (dva): Aoxnded eH. Mar. l, 1998, by order of rep.26,
1998 (960 S.W.2d (Ta.Cual zWz). Adopted eH. Sept. 1. 1963, by oeder of
Now. 23.1982 (64142 s.W2d 1Tesca,al a4). souroe; FRE 409.

Port Neches ISD o. Soignler, 702 S.W.2d 756, 757
(Tex.App.-Beaumont 1986, writ rerd n.r.e). A letter
from an insurance company authorizing medical
expenses for a workers' compensation (P] and stating
that all future medical bills should be sent to the insur-
ance company goes beyond TRE 409 and actually admits
coverage, and thus is admissible.

TRE 410. INADMISSIBILITY OF
PLEAS, PLEA DISCUSSIONS &

RELATED STATEMENTS
Except as otherwise provided in this rule, evidence

of the following is not admissible against the defendant
who made the plea or was a participant in the plea dis-
cussions:

(1) a plea of guilty that was later withdrawn;
(2) In civil cases, "a plea of nolo contendene, and In

criminal cases, a plea of nolo contendere that was later
withdrawn;

(3) any statement made in the course of any pro-
ceedings under Rule 11 of the Federal Rules of Criminal
Procedure or comparable state procedure regarding, in
a civil case, either a plea of guilty that was later with-
drawn or a plea ofnolo contendere, or in a criminal case,
either a plea of guilty that was later withdrawn or a plea
ofnolo contendere that was later withdrawn; or

(4) any statement made in the course of plea discus-
sions with an attorney for the prosecuting authority, in
a civil case, that do not result in a plea of guilty or that
result in a plea of guilty later withdrawn, or in a crimi-
nal case, that do not resWt in a plea of guilty or a plea of
no% contendere or that results in a plea, later with-
drawn, of guilty or nolo contendere

However, such a statement is admissible in any pro-
ceeding wherein another statement made in the course
of the same plea or plea discussions has been intro-
duced and the statement ought in fairness be rnnsid-
ered contemporaneously with It.

See Commwrfu. -Matlon in IJodae,• dh. K Had6a&uk r.m
Rda ofEoueaoe 9anrboa►. p. 336 (2001).

Hutory otTBE 410 (civii): Ameeded o& Mar.1,1l9S, by adv or Po►.lS,
1998 (960 S.W2d tTa.Gxsl nodt). AdopECd a!G Sept. 1, 19lS, ►y or3er of
Nov. 23,1992 (64142 S.W2d (TezGx.l A). Soaroe PRE 410.

Cox o. Bohman, 683 S.W.2d 757, 758 (TexApp.-
Corpus Christi 1984, writ refd n.r.e.). "Unless a plea of
guilty to a traffic offense was made in open wmt ... evi-
dence of such guilty plea is not admissible in a civil suit
for damages arising out of negligence giving rise to the
charge. ... A plea ofnolo contendere to a traffic violation
cannot be admitted into evidence in a civil suit for dam-
ages arising out of the same incident.".

TRE 411. LIABILITY INSURANCE
Evidence that a person was or was not Insured

against liability is not admissible upon the issue
whether the person acted negligently or otherwise
wrongfully. This rule does not require the exclusion of
evidence of insurance against liability when offered for
another issue, such as proof of agency, ownership, or
control, if disputed, or bias or prejudice of a witness.

See Hara+tmdwl, raza Rakr o/Elo!/ewar 9 1 11 wi4, p. 349 (3001).
History of TRE 411 (ehH): bemded afG Wr.1,1996, by order of PoA S,

199 (86) S.W2d iTecCaml Z). Adopted eff. Sept 1, iId3, by oWer af iMr.
23,1982 (64142 S.W3d (TezCawl sIQ. Somec PR6411.

77iornlrlU o. Ronnie's 1-45 Truck Stop, Inc., 944
S.W.2d 780, 794 (Tex.App.-Beaumont 1997, writ
dism'd). TRE 411 "only prohibits the admission of

6" O'CONNOO's TtXAf RUW
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Currcnt Proposed Revision of Rulc 409:

Payment of Damages or Expenses.. Evidence of
furnishing or paying or offering or promising to furnish
or pay any damages or expenses occasioned'by a personal
injury or property damage is not admissible to prove
liabiliry for such personal injury or property damage.
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FEDERAL RULES OF EVIDENCE

GENERAL PROVISIONi

RRE1O1-10i

FRE 101. SCOPE

These rules govern proceedings in the courts of the
United States and before the United States bankruptcy
judges and United States magistrate judges, to the extent
and with the exceptions stated in rule 1101.

Gap re/eeeores to FRE 101: Coeuaewoio. 9moduction to the Fedard
Ruki.• eb. l,kp. s. Porrer of Supmoe Court to prombe nda of procedure md
eadercs, aee 28 U.S.C I2072.

source or FRE 101: Pub. L 93595. 4l. Jan 2,1975. ba s1u.192g Mar.2.1987,
efL Oct 1.1987; Apr. 25.1988. M. Noa.1.1988; Ap. Z2. 1980, eB. Dec. 1. Iss3.

In re Nauttlns Motor Tanker Co., 85 F.3d 105, 111
(3d Cir.1996). The FREs 'lvere enacted by Congress and
must be regarded ... as any other federal statute. At 112.•
Accordingly, [administrative regulations cannot) limit the
authority of Congress to prescribe and enforce rules for
the admissibility of evidence in the federal courts."

Washington o. Department of Tronsp., 8 F.3d 296,
300 (5th Cir.1993). in a diversity action, we apply federal
procedural law, such as the.[FREsJ."

Boren a. Sable, 887 F.2d 1032, 1038 (10th Cir.1989).
The FREs "are intended to have uniform nationwide appli-
cation...."

FRE 102. PURPOSE & CONSTRUCTION

These rules shall be construed to secure fairness in
administration, elimination of unjustifiable expense and
delay, and promotion of growth and development of the
law of evidence to the end that the truth may be ascer-
tained and proceedings justly detennined

oivn iefomcee to rR6 lat Ca+unauwa. 9ntroduWoe to the pedenl
wra.•aLlAv.s.

sauce uf fRC 1ft: Ful. L 91,9llS, sl. Aa L 1975, se sht IlaB.

New Yont a. Operation Rescue Nat'!, 80 F3d 64, 72
(2d Cir.1996). "Both the mandate of (FRCP 1 J that those
ruses be construed 'to secure the just, speedy, and Inex-
pensive determination ofevery action,'the dictate of [ FRE
1021 that those nlles be construed to eliminate'unjustifi-
able expense and delay,' and the allowance in [FRE 1006)
for complex evidence to be presented In summary form
should be read to preclude an absolute right of a litigant to
command that a videotape be shown in full, or every word
of a document be nead, in open court."

Krumme o. West Polnt-Pepperelf; Inc., 735 F.Supp.
575, S80 (S.D. N.Y.1990). "[WJhen considering (FRE)
102, it should be noted that the core provisions of the
[FREsJ were'chieBydesigned toserve [thej fundamental

^

and comprehensive need in our adversary system to de.
velop all relevant facts before the trier [of fad)'. :.. Spt.
cifically, the court should also be concerned with the'dila;
)nation of unjustifiable expense and delay, and promotlap
of growth and development of the law of evidence to the
end that the truth may be ascertained and proceediog/
justly determined.'

Genttle v. County ofSutl'olk,129 F.R.D.435, 458 (E,D:
N.Y.1990), afl"d, 926 F.2d 142 (2d Cir.1991). "The triad
court is given broad disaetion to control the trial by the
[FREa).... In controlling the trial the court will neoessarpy
consider 1) whether the jury is in a position to properb
evaluate the evidence before it without further help and.
2) the amount of time the evidence will require as eom.
pared to alternate forms of proot: 7tiese general adminis.
trative considerations for the judicial officer presiding at
the trial are designed to carry out the direction and poliq
of (FRE J 102. They are related to, but much broader In
scope, than the special factors set out in [FRE) 4Q1.'

0 FRE 103. RULINGS ON EVIDENC6

(a) Effect of erroneous ruling. Error may not be
predicated upon a ruling which.admitsor excludes eti-
dence unless a substantiai right of the party is affected, and

(1) Objection in case the ruling is one admitting eri-
dence, a timely objection or motion to strike appears of
record, stating the specific ground of objection, If the spe-
cific ground was no apparent from the contest; or

(2) OAier ofproof. In case the ruling is one exdudiog
evidence, the substance of the evidence was made imorru
to the court by offer or was apparent from the contest
within which questions were asked.

Once the court makes a definitive rulinA on the reoad
admitting or excluding evidence, either at or before trial.
a party need not renew an objection or offer of proof to pm
serve a claim of error for appeal.

(b) Record of offer and ruling. The rnurt may add
any other or further statement which shows the character
of the evidence, the form in which it was offered, the
objection made, and the ruling thereon. It may direct the
making of an offer in question and answer fotnL

(c) Hearing ofjury. In jury cases, proceedings sba11
be conducted, to the extent practicable, so as to pneveat
inadmissible evidence from being suggested to the jttryUy
any means, such as making statements or offers of proof
or asking questions in the hearing of the jury.
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FEDERAL RULES OF EVID[NCE

GENERAL PROVISION!

FRS 103
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(d) Plain error. Nothing in this rule precludes taking
notice of plain erfors affecting substantial rights although
they were not brought to the attention of the court.

2000 Notes of Advisory Committee
j11) The amendment applies to all rulings on evidence whether Ihey oocwat

ekWe Irisl. induding sora0ed'in limine" ruiings. One of the most difficvR
qu"rious arising from in fiminr and other evidontiary, rulings Is whether a losing
pyq must renew an objection or offer of proof when the evidence is or would be
aikWd 1 trisl, in order to presene a daim of error on appeal. Courts have takn
ytierty approachen to this tiuastbn. Some tourns have held that a renewal at the
ymr Cr eridena is to be offered at trial Is always required. See, e.g. Collins v.
6.ant Corp, 621 F2d Trf (Sth C►r.1960). Saoe courts have taken a more Re:ibk
1^oaCE,Wng that renend Is not required If the issue decided is one that (1)
.y qity presented to the trid comt for an initial ruiing, (2) may be decided as a
6ns1 ioanar before the evide^tx Is actually oRersd, and (3) was ruled on denni-
"if by the trial judge. SeK e.g. Rosenfdd v. BasQuial 76 F!d 61 (Zd Cir.1996)
„yniuibiUq of tmmer testimony under the Dead Man i Statute: renewal not
,rpmed). otiur courts have distinguished betvrten objectiotu to evidence, whkh
voi be renewed who evidence is ollered, and oflen of proof. wbich need not be
.1mwed after a de8nitive detasainuiat Is made that the evidence Is Insdmi»Rtk.
;,r, cl., Fus<y v. Ceaeral Moron Corp, I1 F3d 259 (lat Cir.1997). Another oaat
„yr of this CoaanitteeL propoved amendment, has adopted its approach. 1Vilsoo
, wieimo6 162 F. 3d 56t (7th C1r.1999) (ea hanc). Differing views on this aues-
a,naeste uocertaint7 for litigants and mataeassr7 worM fo ► the appellate touris.

1121 71* ameodment provides that a daim of error with respect to a definithe
w6p is preserved for reriew when the parq has otherwise utisfied the otyection
a s6er of peoof requirements of Ruk 103(a). When the ruling Is definlthe, a

n or oRer of proof al the lime the evidence is to b rUi Hb d Io a oje e eE .a^e o s more
d 8ir Fed RChP 16 l1tl i

lo1 be
It eri•
tRIItI

g ed.
its of

• W ---

oea^ onna escept ons unnecessary}..I,muh,m un a Y. (
rdRGl. si (saroe); United Stales v. Me)ta,Aiarcan. 995 F2d 982, 986 (lgth Or.
tr!]) ('Requiruy a party to renew an objection when the district courl has issued
, d,5nitive rutirq on a matter tlW on be fairly decided before triai wo uld be in the
^we a(a fmnui esaqioe and theefore unnecrssary.'). on the other hand, when
.. „id aurt appean to have roened Its rufing or to have indicated that the nding
, pwiriooai, it males aenae to require the party to bring the issue to the aaM^s
vnien wdaequeNy. SeK a{, United Sutes v. Vesl 116 F.9d 1179, 1166 (7N
(0997) (where the trbl eourt rukd Bt /imbe that testimony fran defense wil-
^ cmdd not be admlited, but allowed the defendant to seek 4ave at Uial to eag
'y mtonso should their testimony Wra out to be rekvanl the defetdud's fa8me
+.r1 ndi kre at 4ial mrant fhd R w'too late to reopen the issue now on

Wpl y►ark United Staks Y. Valedl 60 FSd 911(2d Cir.1995) (faihne to prafkr evvi.
^a aisi waFru am daim aferornbae the trial judge had siated tlw be wadd

OOMa -.m judpneni an the Av /imOr motion untU he had heard the triai erideaee).

tile7l 111171K amendmeru daposes the aWigatlon on counsel to darify whether an
+i.+inror other evidenHaq ruling Is definithe when there is doubt on that point.

• f.. Waldee v. Georgia•YadM1e Carp4 126 M S06. St0 (]d CB.1997) (although
.^p+ Mbaia court told plainUfb'oound not to reargue every ru0ng, it did not oow ►

wl iu de ^ fm ^f tlW a0 f I Ii b Iar a tapen ong ru ngs "ere tentatirt, and wua-
9FW- „+ner ^eqrwed darilfeatioq as he adglq Aave doae 7

ta
1111 Ea where the ooort'+ ru6ng Is de8aitive, nothing in t he atrendnent

1ttO

1[kF

do

•4MU the most beot revislthy tb decision When the evidence is to be ofkmd.
} tM changes In pdtial rudag, or If the opposing parry violates the ferms of

'"'ai+l ntgng, objecUon mwt be made when the evidence Is offered to preserve
•'t+imafenor far appeal The error, lf aq, in such a siluation occvrs only when
"udeutt is vifered and admitted. United States Aviation llnderwritee, _ Inc.,.

Visgp, htc., 696 F3d 9419, 956 (56 Cir.1990) ('objeetion Is required to pre-
"Ar tdtm an opponeM, or the court Itsdf, violales a motion in 16ni4 that

a+aeq, Uaikd States ►. Raenigk, 610 F.2d 809 (gth C1r.1987) (daim of errar
" !0t F^e+med srhae that defendant Hikd to object at trial to secvre the bene8t
,oors6k adso nYq^

1131 A deflolgR adwoee rnliog Is lsviewed In light of the facts and cimim-
'`:'^ kbe the trial ooutt at the dme al the ndiog. If the reknrd fads and dr.

.a^+dvn{e auderbOF sRer the adeanee runng has been made, t hose fads
'' "rYa++ama otuat be re0ed apoo an appeal unless they have been brought

sncaion sf the trbl eourt by naF ofa teneMed, and timey, objection, oRnaf
"a>atian Is strlle Jee Old Chief t United Subn, 519 U.S. ig2, n.6

(1997) (`R 6 important that a reviewing eouA eaiuak On bid mrtb dxWora
from Its perspective when It had to rule and not Indulge In tevietr by ltoUtdM.'),
Similarly, lithe court deddes in an advance rnding that Nolfaed eridmia b atlal►
sible subject to the eventual introduction by the popRaeat d a(ouadatlso br We
evidence, and that foundation is new prorided, We appoaetM eanoW daim aswr
based on the failure Is estabibh the foundation uoden the appooeW ds tlpl hil-
ure to the court's attention by a timely motion to strike or otAer aultade votLra.AR
Huddkston v. United Sbtes,165 U.S. 681, 69Q tz7 (1988) Cl Is, afaeurst, nst 6e
responsibility of the )udge iue rpoonnr to ensure that the bundatioa ev(denao Y
offered; the objector nmtsl move to strike the evideat If st the elose of the trW 100
oReror has faikd to satbry the oooditlao.'X

116) Nothing In the amendmeM is Intended Is aifsat the pralslms of
FedRCivP. 72(a) or 26 U.S.C. 4656(b)(1) pedaln4y to eoodbpodUte NehlalpltE
iagr by magistrate tudges Id proceedings that we aN heiae a magistrate Jlrre by
consent of the paAies. FedRCie.P. 72(a) prorides that a prq wso 4Ib to Rt a
written objection to a magistrate judgeY noodispositfve order mhNo was dipa of
receiving a copy'may not thereafter sssign as ereora dided' lo the ardsr.lg Ui.C
1676(b)(1) provides Uw any part7'tioq sene and fik wriUm objeetiao to 6tl
proposed findings and recommendations as provided by rules of tawt.' wHhb as
days of receiving a copr of the order. Sevenl courb have held that a poqanmtaop-
ply with this statutory provision in order to preserve a claim af aear. SuK a;, Nds
Y. Shrinen Hospital 109 F]d 198.20 (6th Cir.199Wtito this dtait, an b atil
ers, s party'nuy Fde objections within ten days or he may trl as be chnnseS Iut
he'sha0' do so if he wishes furthercvnsideratloa7. fFhea PedRCbt.7=(a) ar76
U.S.C. 9636(b)(1) Is operative, Its tequiresneot most be satblied Its wder 6r a
part7 to prexne a daim of error on oppeaL even whne IP Neots Rde 119(a)wdi
not require a subsequent objection or oner of proaL

1171 Nothing in 1M amen6neM b inlmded M aned re sala aef iMr Y W ot
v. United States, 469 U.S. 76 (1961), and Its pragaq. The asaablmesM porides dsit
an objection or oRe►of proof need not be renered In pesene a siale sfarnrvtrlr
respect to a definitive pelriai ruling. Lume answen afRtmatlwsty a ss/rle 1w►
tion: whether a criminal defendant must tesUly of bW In arderlo peserw a dslts
of error predicated upon a trial eourtti deeision to admit the deknintti ►rhaow
viclions for Impeachment. The Ince principle has been extended YF Ns4 tatat
courts to other shuations. See United Statea v. DiMattes. 759 ►.21 831(11t11b at.
19gS) (applying I.ute vrhne the dekndant's witness would be latpeaehed with wl-
dence ofkred under Rule 606). Sre also United Sutes v. CoMmaq 41 ►]d 716,1g1
Qat ar.1994) ('Aithoogh I.ua invoived Impcsdtmesd ►F mrnietLn aRdv iRi
609, the reasons given by the Supreme Court for requiring the defendant M btlb
apply with fu4 force to the kind of Rule 403 and 404 objectiora that are adwnrsd by
Goldman in this wse.7; Paimieri v. DeFaria, 6g F.3d 176 (21 Qr.1996) (ttbat, DS
pbintiff dedded to taYe an adverse judgment rather than tlWeage an alwnrs rd-
Ly by.putting on evidence as arial, the in fimiae ruling warii not be wdewd o
appeal); United Sules Y. ortis. 657 F2d 900 (2d Cir.1968) (wltort mdrqol tai►
conducl is ruled admi»ible if the defendant purwn a aerWa de6rnss, lhs ddir
dant must actually pursue that defense at trial in orier to preserve a dslts afassw
on appeai); United Ststes v. 9oad, 07 FSd 695 (5th Cla11096) (bhot tlM taHl aprt
ruin in lbnine that the dekndant would waive his Bf1A ssnesinmt prtvflesa vtas
he to testifl. the defendant musl talie the sund and testlly lo aedvlo dn6eltpSst
ruling an appeal).

(16 t The amendmnu does na purpon q aaa.ersrltidter a prarpwbat ♦sAs
to evidence that the courl finds admissible in a ddinitlve niEq, and who rw
offers the evidence to 'reoase We stlne of Its anticipated prd I dal alloQ,
thereby aaives the right to appeal Ihe trial oRM i ndia^ !aR y, UdIM!lds^^t
Fisher. 106 F.7d 622 (5th C1r.1997) (where the trial judge rokd ir ltRisr 1W i
gon:romeol could use a prior conviction to impeadt the dekndanf Y he taMlO4
the dekndant did not waive his right to appeal by lnuodudng the wnktls^ ti
direei examination); Judd v. Radman,103 F3d LU9 (i ith Ch.IDYl) (ao alJutly
made in fimine is sufficient to preserve a elaim of error when the Wrosaef, asatata.
ter of Utal strategy, presents the objecdonabk evidence heradf an And esm11►
lion to minimize its prejudidal elfat); G10 v. Thanu, 83 ►Sd W. SA (161 aG
1996) ('by offering the misdemeanor evidence himself, Gill waived his appasdltdd
to objeet and thus did nol presene the iwte forappesl7; Uniled States R M111log,
939 F.td 721(91h Cir.1991) (objection to iwpeadrmmt evidence was vwiwl rti=
the dekndsnt was Impeached an Aeeet euaadoatlso).

Cross referenoes to FRE lOS: Casaserdarks,'Matlry Uhjeetiaos & RoRt.•
ing Firor,'d1.1-F, p.llK'Ohjrtfing to Bvidexe,*eh 8-0, F.133.



TEXAS RULES OF EVIDENCE

ARTICLE 1. GENtRAL PROVIliIONtti
TRE1O1-103

The annotated uses, refinems nota. and history notes that (albw the
rula am not part of the ofrieiil ruks; they are copyrighted malerial Induded
with the ndca to assist in sesurdL

TEXAS RULES OF EVIDENCE

ARTICLE 1. GENERAL PROVISIONS

TRE 101. TITLE & SCOPE

(a) Title. These rules shall be known and cited as
the Texas Rules of Evidence.

(b) Scope. Except as otherwise provided by stat-
ute, these rules govern civil and.criminal proceedings
(including examining trials before magistrates) In all
courts of Texas, except small claims courts. .

(c) Hierarchical Governance in Criminal Pro-
ceedings. Hierarchical governance shall be in the fol-
lowing order the Constitution of the United States,
those federal statutes that control states under the
supremacy clause, the Constitution of Texas, the Code
of Criminal Procedure and the Penal Code, civil stat-
utes, these rules, and the common law. Where possi-
ble, inconsistency is to be removed by reasonable
construction.

(d) Special Rules of Applicability in Criminal
Proceedings.

(1) Rules not applicable in certain proceedings.
These rules, except with respect to privileges, do not
apply in the following situations:

(A) the determination of questions of fact prelimi-
nary to admissibility of evidence when the issue is to be
determined by the court under Rule 104;

(B) proceedings before grand juries;
(C) proceedings in an application for habeas corpus

in extradition, rendition, or interstate detainer,

(D) a hearing under Code of Criminal Procedure
article 46.02, by the court out of the presence of a jury,
to determine whether there is sufficient evidence of
incompetency to require a jury determination of the
question of incompetency,

(E) proceedings regarding bail except hearings to
deny, revoke or increase bail;

(F) a hearing on justification for pretrial detention
not Involving bail;

(C) proceedings for the issuance of a search or
arrest warrant; or

(H) proceedings in a direct contempt determina-
tion.
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(2) Applicability of p'rioileget. These rules with
respect to privileges apply at all atages of an actions,
cases, and proceedings.

(3) Military justice Irearings. Evidenoe in hearings
under the Texas Code of Military Justice, Te:. Gon't
Code §432.001-432.195, shall be governed by that Code.

Cmmrcnt to 1998 duiqc 'Mminsl pomedlop' atbar thao 'efnided
oisn' b used arate that was the krmiodap used in the Oos Ades d6(d.
nal Bridenee. In subpart (b), the ietnmoc ta "Mals hefae ms{btrsler-o^s
from prior Crimind Rde 1111(a). In tle prior Glminal Rrk+. ttafh Rde UI
and Ruk 1101 dedt with the ume mi*--tbe appHnbQlQr of the suMa TLat,
Ruks 101(c) and (d) hne been written to iocmpanh tlse NosiNao af tmow
Criminsl Rak 1101 and WY suk is omllki

See Huuiaidtuk tam RnMi O/6sddaso► iaNdMR. F. 66 (M1).
History of TRE 101 (de0): Amended ob Nr.1.1i94 Iry wdri of /Ydt.76,

1998 (960 S.W2d iTex.Casel =d). Auknded etl.luL 1.19lA, y asdasf Rn -
10. 1986 (733J1 s.wsd irei.Case l hadx added -a,Y-1o ea..l Mes I.
(a). Adopted eff. Sept. 1. 190. by ude of Now. 73, 10 (64142 S.Nid
1rexCaxslmM). Samc ForTREIII(.),seeFltLllO3;lwTl<61oi(b),nt
rxe Isl.

TRE 102. PURPOtaE
&t CONSTRUCTION

These rules sha4 be construed to secure faimess In
administration, elimination of unjustifiable elpense
and delay, and promotion of growth and development of
the law of evidence to the end that the truth may be
ascertained and proceedings justly determined.

see Heastmwbuk raa Ralo o/fidMsn OafMi P. 72 01011}
History of TaE 102 (dr0): Amended dL Yar.1,1l91, by aderaf t{dlS,

1998 (BSO s.w2d iTace.sal mu). Adopted eg Sept t. IeOO, fty«/er.rnw.
27.1962 (64142 S.W=d 17enCawi m+l). Ssars,a: PIR 1¢

TRE 103. RULINGS ON EVIDENCti

(a) Effect of Erroneous Ruling. Error may not be
predicated upon a ruling which admits or exdudes evi-
dence unless a substantial right of the party Is aBecEtd.
and

(1) Objection. In case the ruling is one admitting
evidence, a timely objection or motion to strike appesrs
of record, stating the specific ground of objection, if the
specific ground was not apparent from the contest.
When the court heals objectioas to offered evidena out
of the presence of the jury and rules that such evidence
be admitted, such objections shall be deemed to appbto
such evidence when It is admitted before the juwyvrith-
out the necessity of repeating those objectiotls.

(2) Offer of proof, in can the niling is one exclltd-
ing evidence, the substance of the evidenoe was m:>de
known to the court by offer, or was apparent from the
context within which questions were aaloed.

(b) Record of Offer and Rulia;. The offetiog
party shall, as soon as practicable, but before the eoart's
charge is read to the jury, be allowed to tndle, In the
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absence of the jury, its offer of prooE The court may add
any other or further statement which shows the charaN
ter of the evidence, the form in which it was offered, the
objection made, and the ruling thereon. The court may,
or at the request of a party shall, direct the making of an
offer in question and answer form.

(c) Hearing of Jury. In jury cases, proceedings
shall be conducted, to the extent practicable, so as to pre-
vent inadmissible evidence from being suggested to the
jury by any means, such as making statements or offers
of proof or asking questions in the hearing of the jury.

(d) Fundamental Error In Criminal Cases. In a
criminal case, nothing in these rules precludes taking
notice of fundamental errors affecting substantial
rights although they were not brought to the attention
of the court.

Cmntnent to 1998 ehanlc The eeeptbn to the eequleement of ea olkr.(
p00( (ot nLLtkfi that were apQin:nf (n7n1 the COMM P11hln which qudtlOnf
were uked, found in pvyraph (a)(S), is now applkabk to rnil as "eY as aim
Gw are.

See Comonrntoda. -Molion In umine.' ch S.t -obiectlnl to EHdena,-
tA, b-D, 'Offer of Proof 8 an of r:captloro - ed 8-E; Hensimdwk Two
Rrho of Edlmw Budboo+F. o. 79 (3001).

Hbtory of TEE 103 (eM1): Amended elL Yar.1.1998. by order of FaE.25,
199s (96o S.WZd iTe:.Caaei mii). M,ended an. Jan.1.19a5. by ade.of Juy
1S.1987 (737J4 S.W.2d iTacCaw) xdr): Added 2d tenienae to (+)(1). toeon-
rmn, to Trur s2(E); deleted the pf,roe "or was .ppa,ent firwn the contea
withia whkli queiti«u were a+kedw4om (a)(2); and added Ip sentence to (p).
,equirtng party make oner 6efore)urt 1b daqed. Awanded eff. Hoa.1.1981. by
order o(Juae 25.1984 (669-70 S.W2d lTn.Cuei ) m): Substituted tLe wadr
.4 partr' (or `countd" in the Mst eeateeee of (b). Adopted efl. Sep1.1.1985, by
ader of Hov. 23. 1982 (W 1-42 S.W.2d iTexCyeai nari). Somcc FltE 103,
with duapt~ Paty entltled to aute oner in questionydamwer sm

Bean v. Baxter !lealthcare Corp., 965 S.W.2d 656,
660 (TexApp.-Houston [14th Dist.] 1998, no pet.).
"(A]ppellant( ] preserved error after its initial offer of
the videotape. if exclusion of evidence is based on the
subatance of the evidence, however, the offering party
must reoffer it if it again becomes relevant. This may
occur when the evidence is pertinent to rebuttaL Error
is waived if the offering party fails to reoffer evidence
for a limited purpose after it has been excluded pursu-
ant to a general objection."

IIIU a. Herltage Resourcei, Inc., 964 S.W.2d 89,
136 (TexApp.-Ea Paso 1997, pet denied). "To obtain
a reversal of judgment based upon a trial court's deci-
sion to admit or exclude evidence, the appellant must
show: (1) that the trial court abused its discretion In
making the decision; and (2) that the error was reason-
ably calculated to cause and probably did cause rendi-
tion ofan improper judgment. ( I ] It has been held that

when evidence is sharply conflicting and the case Is
hotly contested, any error of law by the trial court will be
reversible...."

Ludlow P. Deberry, 959 S.W.2d 265, 270 (Tez.
App.-Houston [14th Diat] 1997, no writ). "111e pri-
mary purpose of the offer of proof is to enable an appel-
late court to determine whether the exclusion was
erroneous and harmful. A secondary purpose is to per-
mit the trial judge to reconsider his ruling In light of the
actual evidence. An offer.of proof is'sufficient If It
apprised the court of the substance of the testimony and
may be presented in the form of a concise statement. ...
When the trial court excludes evidence, failure to make
an offer of proof waives any complaint about the exdu-
sion on appeal."

Rendleman is. Clarke, 909 S.W.2d 56, 58 (Te=.
App.--Houston (14th Dist. 11995, writ dism'd). "We do
not reach the merits of the admissibility of evidence of
other falls because in each case, appellant either failed
to object, or objected only after the testimony had been
offered and received To preserve a complaint for appel-
late review, a party must present to the trial court a
timely request, objection, or motion, state the specific
grounds therefor[e], and obtain a ruling before the tes-
timony is offered and received."

Chance is. Chance, 911 S.W.2d 40,52 (TezJlpp.-
Beaumont 1995, writ denied). "[T]he rule requiring
that proffered evidence be incorporated in a bill of
exception does not apply to cross-examination of an
adverse witness.... When cross-examination testi-
mony is excluded, appellant need not show the anaMer
to be expected but only need show that the substance of
the evidence was apparent form the context within
which the question was asked"

TRE 104. PRELIMINARY QUESTIONS

(a) Questions of Admissibility Generalbr. Pra
liminary questions concerning the qualification of a
person to be a witness,'the existence of a privilege, or
the admissibility of evidence shall be determined by the
rnurt, subject to the provisions of subdivision (b). to
making its determination the court Is not bound by the
rules of evidence except those with respect to priviieges.

(b) Relevancy Conditioned on Fact. When the
relevancy of evidence depends upon the fulfillment of a
condition of fact, the court shall admit It upon, or subject
to, the introduction of evidence sufficient to support a
finding of the fulfillment of the condition.
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. PROPOSED NEW RULE 904

§ 18.001. Aifidavit Concernino Cost and Necessity of Services

(a) This section applies to civII actions only, but not to an action on a sworn accocmt,

(b) - ' =ticm; An affidavit that the
amounf a person charged'for a service was reasonable at the time and place•tE^at the servica'was
provided and thatthe service was necessaryis su$cient evidence to support a'fndh;g offactbyjudge
or jury that the amount cbarged was reasonable or that the service was necessary but does not
reqpire sueh a ftndinE.

(c) The affidavit must
(1) be taken before. an officer with authority to administer oaths;
(2) be made by. •

(A) the person who provided the servioe; or ,
(B) the person in charge of records showing the service provided and charge made; aad

(3) include an itemized statement oftbe service and charga .'

(d) The party offering the affidavit in evidence or the parcy's attorney nwst file the affidavit with
the clerk of the court and serve a copy ofthe affidavit on each otherpartyto the case. at least 30 days
before the day on which evidence is first presented at the trial of the case. _.... _.-- .:."-"

(e) A party ^ftcvding may not offer evidence to controvert a daimre9ected by the affidavitsr"iia!
unless that party files a counteraffidavit with the cler]c of the court and serves a copy of the
countera$davit on each other party or the party's attorney of record:

(1) not later tban:
(A) 30 days after the day he receives a copy of the affidav,it; and
(B) at least 14 days befare the day cn which evidence is first presented at the trial oft#te

CaSC4 or
(2) with leave ofthe court, at any time before the commerjcemeni of evidence at triaL

(f) The coairteraffidavit mnst ` •
' specifically set forth the factnai batL

for controverting the contested charges reflecttd by tbe initial afLdavit and mastbe takmbefm
a person authorized to admirrister oaths. The. counteraffidavit must be made by a person who is
qnalified, by losowledge, sM experieace, uaini,ng education, or other expertise, *to teatify in
contsaveation of all or part of any of the matters contained in the biitiat affidavk. . The
counteraffidavit may not be based upon the assertion that an afliant testiiy ►ing under section
(c)(Z)(B) is not qualifled bylonowledge, s1a71, experience, tra.ining, education, orotherezpertise
to testily concerning the'matters set forth in section (b)..

(g) Affidavits.prop.erly filed under (c) and (d) and connteraflidavits properly Odd under (e)
and (f) may be submitted to the trier of fact:

EXHIBIT

I " r-
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§ 18.001. AR-1davit Concernine Cost and Neccssity of 5ervieas

(a) This section applies to civil actions only, but not to an action an a sworn account.

ro) -•- An affidavit that the
amount a person charged'for a service was reasonable at the time and placatbat the aervice was
provided and that the service was necessaryis snfficient evidence to support a'fndigg offactbyjudge

or jury that the amount charged was reasonable or that the service was necessary but does not
require such a fwding.

(c) The affidavit must:
(1) be taken before an o$•5cer with authority to administer oaths;
(Z) be mad,e by

(A) the person who provi.dedthe service; or .
(B) the person in charge of records showing the service provided and charge aiade; and

(3) include an itemized statement of the sarvice and charga • '

(d) The party offecing the affidavit in evidence or the party's attorney must file the affidavit with
the clerk of the court and serve a copy of the affidavit on each other party to the case at least 3 0 days
before the day on which evidence is first presented at the trial o£the case.

(e) Apam► i I 1': 9 may not offer evidence to controvert a daimreflected bythe a$davitmost
unless that party files a.countera8idavit with the clerk of the court and serwes a copy of the
counteraffidavrt on each other party or the party's attorney of record:

(1) not laux than:
(A) 30 days after the day he receives a copy of the affidav,it; and
(B) at least 14 days before the day on w}uch evidence Is first presented at the trial ofthe

case; or
(2) with leave ofthe cocat, at any time before the comrneracement of evidence at triaL

(f) The counteraffidavit must ' 4
' spec9ficaIIysetfortL the factual bask

for controverting the contested charges reflected by the initial aft•idavitand mustbe talaanbefore
a person authorized to administer oaths. The. counteraffidavit must be made by a person who is
qualified, by lmowledge, skA experience, trainiag, education, or other arperdse, to testify in
cont:ayeation of all or pan of any of the matters contained in the autial affidavii The

counteraffidavit may not be based upon the assertion that an a83ant testit*g under section
(c)(2)(B) is not qualifled by]aiowtedge, sldD, esperience, training, edncation, or other expertise
to testity concerning the•matters set fortb in section (b)..

(g) Affidavits.properly filed under (c) and (d) and counteratlidavits properly fited vnder (e)
and (0 may be submitted to the trier of faet

EXHIBIT
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THE SUPREME COURT OF TEXAS
CHIEF JUSTICE POST OFFICE BOX 12248 AUSTIN,TEXAS 78711 CLERK

THOMAS R. PHILLIPS TEL: (512) 463-1312 JOHN T.ADAMS

FAX: (512) 463-1365 CHIEF DEPUTY CLERK
JUSTICES PATRICIA A. COOK

NATHAN L. HECHT

CRAIG T. ENOCH

PRISCILLA R. OWEN

JAMEB,&bcock
DEBCaaiV, &zpreme^Court Advisory Committee

EXECUTIVE ASSISTANT
WILLIAM L. WILLIS

DEPUTY EXECUTIVE ASSISTANT
JIM HUTCHESON

ADMINISTRATIVE ASSISTANT

HARN6g6fjWalker L.L P NADINE SCHNEIDER. .
WAL $ PUBLIC INFORMATION OFFICERT

ana , Suite 4200X OSLER McCARTHY
Houston, Texas 77002

Dear Chip,

I would like to make the following two referrals to your committee. Attached are copies

of two letters from members of the bar relating to changes in the Texas Rules of Civil Procedure.

A Waco attorney suggests that TRCP Rule 87 might need an overhaul because of a statutory

cross-reference that has been amended recently by the legislature.

We also have received a suggestion from the Harris County Attorney's office regarding

Rule 103, service of process. This suggestion deals with what public servants may serve process.

I believe a copy of the letter suggesting this change is already been posted on the website. I

would appreciate the committee taking a look at both proposals to see if any changes need to be

made.

Nathan Hecht



MORRIS ATLAS
ROBERT L. SCHWARZ
GARY GURWITZ
CHARLES C. MURRAY
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MIKE MILLS
MOLLY THORNBERRY
FREDERICK J. BIEL
REX N. LEACH
LISA POWELL
STEPHEN L. CRAIN
O.C. HAMILTON, JR.
VICKI M. SKAGGS
RANDY CRANE
DAN K. WORTHINGTON
VALORIE C. GLASS
SOFIA A. RAMON
DANIEL G. GURWITZ
HECTOR J. TORRES
RAMONA K. KANTACK
VELMA G ANDERSON
JOSE CANO
ADRIANA H. CARDENAS
GREGORY S. KAZEN
PATRICIA S. RIM
DARRYL E. STRUTTON

Richard Orsinger
Attorney at Law
1616 Tower Life Building
San Antonio, Texas 78205

Dear Richard:

ATLAS & HALL, L.L.P.
ATTORNEYS AT LAW

PROFESSIONAL ARTS BUILDING • 818 PECAN

P.O. BOX 3725

McALLEN. TEXAS 78502-3725

(956) 682-5501

FAX (956) 686-6109

March 22, 2002

Enclosed is a letter which a member of my committee received from the Harris County

Attorney regarding service of process which might be of some importance to the work you are
doing in connection with that matter.

Sincerely,

O. C. Hamilton, Jr.

OCH:PGB
CourtRules.Ors inger.3 222002
Attachment

cc: Charles Babcock
901 Main Street
Suite 6000
Dallas, Texad 75202-3797

Chris Grissel
Supreme Court Building
P.O. Box 12248
Capitol Station
Austin, Texas 78711
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Michael A. Stafford
Harris Coiurty Attarney

January 31, 2002

Ms. Barbara Baruch, Member
Court Rules Committee of
The State Bar of Texas
1019 Congress, 1$2` Floor
klau.ston, Texas 77002

Re: TEX R. CIV. P. 103

Dear Barbara:

I am writing this letter to request your assistance in presenting my request
for a change to 'I"EX. R. CIV. P. 103 to the Court Rules Committee.

TEX. CODE CRIM. PROC. ANN. §2.12 (Vernon Supp. 2002) provides
who qualifies as a "peace officer" in the State of Texas. The list includes
Sheriffs and Constables, but is not limited to these officials. TEX. CODE
CRIM. PROC. ANN. §2.12 ('Vernon Supp. 2002) then provides the duties
and authority of peace officers, and makes clear that peace officers can serve
official process in this State. Id. ("The officer shall ...exocute all IawRil process
issued to the offzcer by any magistrate or comt. .") While the peace officers who
have a7ctdhor;t ,̀^ to serve official process in this State includes numerous'
officials .other than the Sheriff and Constable, the Rule of Civil Procedure
concerning who can serve civil process in this state appears to be more
restrictive.

TEX. R. CIV. P. 103 provides, in pertinent part, as follows:

Citation and other notices may be selved anywherc by (1) the
sheriff or constable or other person authorized by law or, (2) by
any pexsuv autliorizcd by law or by written order of the court
who is not less than eighteen years of age.

1019 Congress, 15111 Floor • Houston, T3C 77002-1700 • Phone: 713-755-5101 • Fax: 713-755-8924
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As can be seen Rule 103 does not refer to peace officers, consistent with the
statutory authority for service of lawful process, but instead, refzrs
specifically to sheriffs, constables or any "other person authorized by law."

I would request that the rule be changed to be consistent with the statutory
authority given to peace officers under 2.13 of the Code of Criminal
Procedure, because in our County some courts have expressed confusion as
to whether "other person authorized by law" can include other peace officers
listed in 2.12 when the Rule indicates a limitation. To avoid this confusion
and make the rule consistent with statute, I would recommend that the rule
be changed as follows:

Citation and other notices may be served anywhere by (1) the
EM;R ^M peace

officers erT--(2) by any person authorized by law or JD by
written order of the court who is not less than eighteen years of
age.

Please contact me, if you require any further information. Thank you
for your attention to this matter.

Very truly yours,

lUM STAFFORD
HARRIS COUNTY ATTORNEY

By: Sandra D. Hachem
Assistant County Attorney


