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COPY

Taken before Anna L. Renken, a
Certified Shorthand Reporter for the State of
Texas, on the 14th day of June, 2002, between
the hours of 1:30 p.m. and 5:50 o'clock p.m.
at Southern Methodist University, Storey Hall,

Building #2, Dallas, Texas.
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4

HONORABLE NATHAN L. HECHT: Let’s go on
the record and get underway.

MR. GILSTRAP: Do you want me to
whistle?

HONORABLE NATHAN L. HECHT: All right.
We're back on the reqord, and we’'re ready to
do FE&D or eviction or whatever it is called
these days.

HONORABLE TOM LAWRENCE: The popular
phrase today is "eviction."

HONORABLE NATHAN L. HECHT: All right.
And we have guests. Let me get them to
introduce themselves. Judge, if you’'d
introduce yourself.

HONORABLE SANDY PRINDLE: Thank you,
Judge. I'm Sandy- Prindle. I'm a justice of
the peace from Térrant County, our
neighboring county to the west. Some of you

in Dallas County recognize our county over

there. I've been a justice of the peace 20
years. I'm immediate past president of our
state association of JPs and Constables. I

chair of a committee formed as rule liaison
rulemaking authorities like yourself. And

Carl, of course I've worked with Carl Hamilt

am

to

on
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in years past with the Bar Association. And I
appreciate the opportunity to be here today.
HONORABLE NATHAN L. HECHT: Okavy.
MR. NIEMANN: I'm Larry Niemann on a
revisit. I'm the attorney for the Texas
Apartment Association. I also wear the hat of

general counsel for the Texas Building Owners

‘and Managers. That’s the office building

group, and the Texas Ministorage Association;
and I’'ve been around in this business since
1965 in the landlord/tenant arena. Thank
you.
MR. TEES: My name is Andy Tees.
I'm with the Houston Apartment Association.
MR. DOGGETT: My name is Robert
Doggett. I'm with Legal Aid of Central
Texas. I'm formerly from Dallas. I did
eviction work for about nine years and now I
hail from Austin with Fred here.
MR. FUCHS: Judge, Fred Fuchs with Legal
Aid of Central Texas in Austin.
MS. SPECTOR: I'm Mary Spector with the
SMU Civil Clinic here in Dallas in this
building.

HONORABLE NATHAN L. HECHT: Yes. All
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right. Elaine, where are we? Tom? Who has
got it?

PROFESSOR CARLSON: Judge, you go ahead.
HONORABLE TOM LAWRENCE: At our last
meeting which was the fifth time we had taken

up the eviction rules, this is now the sixth
time, we voted on a number of rﬁles. We
actually have and there was a handout and it
was on the website the list of the actions and
the votes that we’'ve taken. So we voted on
quite a few things. We still have some things
left to vote on.

At the last meeting there was some
discussion with among the representatives from
the tenant’s groups and the landlord groups
about holding off on voting on several of the
issues to try to give those groups the
opportunity to meet with the subcommittee and
try to work out some comprbmises and some
language that everybody could live with and
then come back and suggest that. I sent out a
kind of a charge to all the participants; and
the people invited were the Houston Apartment
Association, Texas Apartment Association,

San Antonio group, a group in Austin that
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represents those people that have subgidized
housing, the landlords, and then somebody from
the Dallas group.

We had four landlord representatives show
up including the Texas Apartment Association,
Houston Apartment Association, San Antonio
Apartment Association and the guy from Austin,
Greg Hitt who represents some of the landlords
with assisted housing.

All three, in fact all three of the
people sitting over here now, Mary Spector and
Fred Fuchs and Robert Doggett were invited.
They had conflicts. They weren’t able to
come; but they did send some comments, and
then I talked to them after the meeting.

Well, I talked to Fred and Robert after the
meeting also to kind of relay what was
discussed. Judge Prindle was there and
another JP from Waco, David Freya was there.
A couple of others that were invited weren'’t
there. I was there. Chris Griesel of course
was there, and then Elaine was there by
phone. She was in the shores of Annapolis at
the time.

We spent six hours straight from 10:00
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a.m. to 4:00, no breaks, and talked about
everything that we’re supposed to talk about.
Fred Fuchs and Larry Niemann and Judge Prindle
had actually had a meeting. I had talked with
Judge Prindle the week before and found out he
was going to Austin and asked him to try to
get together with Fred Fuchs and Larry Niemann
to have kind of a preliminary meeting so they
could start to work some things out. And they
did, and they came out with a sort of a
tentative agreement on a number of things. We
used that at a basis when we started the
meeting; and as I said, we spent six hours.
And there were agreements between the JPs
and the landlords. None of the tenants’
groups were there. There were tentative
agreements with the tenants on some things;
but as it turns out by the end of the day we
didn’t really have a consensusg among all three
of the primary interested groups, the
landlords, the tenants and the JPs on anything
that we could take back to the subcommittee.
We were sort of close. Some of the things
that there were some tentative compromises on

we had really already voted on or there were
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some other difficulties with. So as a result
of that the subcommittee met last week by
phone, and then we came out with Version 8.5
which is the version before you. And you have
two versions, actually the marked-up version
and then a clean version just to see what it
looks like.

And the subcommittee is ready to go
forward. There are 18 more rules left to vote
on either in totality or in portions. In some
cases we voted on 95 percent of a rule, and
there’s just one sentence left to be
discussed. In other cases there are some
things there are really not very controversial
that I think we can take and get a number of
those out of the way and be done with. Some
of those were changes we were instructed to
make at the last meeting, which we made those
changes. We are ready to go on those.

The problem areas, there are eight rules,
a total of eight rules and really about four
different areas that constitute areas that are
controversial where there is no substantive
agreement in the rules; and the committee,

subcommittee is prepared to talk about those
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and go forward and seek a vote on those.

I summarize the position of the parties;
but I think the parties are all here today,
and they probably depending on the will of the
Chair can summarize their own or we can
summarize their position. And but we’'re ready
to go forward as the committee desires.

HONORABLE NATHAN L. HECHT: Well, of
course, we’'re happy to hear from everybody
within reason, as we have been in the past.

So we have the principals present. We'’re just
sorry we ever let you out of the jury room
before you reached the settlement. But how do
you propose to, where do you want to gstart?

HONORABLE TOM LAWRENCE: Let us start
with, 1f you would, with some of the things
that are relatively uncontroversial that we’ve
already talked about in some detail, and let'’s
get those out of the way, and then we can move
on to the areas that are going to take some
more discussion.

HONORABLE NATHAN L. HECHT: Okay.

HONORABLE TOM LAWRENCE: The first deals
with Rule 4 and then also Rule 739. We

discussed this last time; and the problem here
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we discussed in gquite a bit of detail was that
we need to include all of the rules that are
underlined in the new version of Rule 4 in
Rule 4 because the Rule 4 of course deals with
the five-day period. And there was agreement
to do that last time. However, there was a
desire to add some language in Rule 739 which
is the citation rule to make sure that it’'s
clear to a defendant who has been served
exactly what the five days mean. So we have
added the language which is now the
next-to-last sentence in Rule 739 to comply
with the committee’s dictates last time, and
so we would ask that Rule 4 and Rule 739.

Now in Rule 739, the last sentence of 739
I'd like to hold off on. That deals with
discovery; but I think we’re ready on
everything except the last sentence, and we
will get back to the last sentence on 739. So
we would move for approval of Rule 4 and then
Rule 739 with the exception of the last
sentence.

MR. HAMILTON: I'’ve got a question on
739. You used the term "calendar day." Is

that different than a day, just a regular
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day?

HONORABLE TOM LAWRENCE: Well, --

MR. YELENOSKY: ©Not on this planet.

HONORABLE TOM LAWRENCE: We thought that
was the more accurate way to say it.

MR. YELENOSKY: Just to make it clear
you’re not talking about birthdays.

MR. FUCHS: Business days.

MR. YELENOSKY: Business days.

HONORABLE NATHAN L. HECHT: Well, I guess
the time frames are so short where 24 hours;
whatever the next.

MS. BARON: Yes. You don’t want to say
it starts at 3:00 and then goes to 3:00 and
then goes to 3:00 and then.

MR. YELENOSKY: So there is a difference
between a calendar day and a day, because a
calendar day 1is all of Monday until whenever I
guess the court closes as opposed to 24
hours.

HONORABLE NATHAN L. HECHT: From 5:00
o’'clock p.m. until 9:00 o’clock a.m. the next
morning is the calendar day, or transversely
from 9:00 o’clock in the morning to 5:00

o’clock the next day would be a calendar day.
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MR. YELENOSKY: Okavy.

HONORABLE NATHAN L. HECHT: Who else has
a question, Rule 47?

MR. DOGGETT: I just have --

HONORABLE NATHAN L. HECHT: Yes.

MR. DOGGETT: -- an insignificant
concern. But the Rule 739 references a sworn
complaint; but the rules jockey between a
sworn complaint and a sworn petition, and I'd
just ask that we pick one and do a word
change.

MR . YELENOSKY: Consistency.

HONORABLE NATHAN L. HECHT: Any other
problems with Rule 4 or Rule 739 except for
the last sentence?

MR. FUCKS: Justice Hecht, there had been
a concern and the tenants had expressed it to
the subcommittee. I assume by their silence
the subcommittee decided not to adopt it.

And that was to include a warning in Spanish
on a citation given the short time frames
telling someone who has been sued in Spanish
that their appearance date is going to be the
trial date. And I'm not sure what actually

happened out of the subcommittee with the
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request that there be a warning in Spanish on
the citation.

HONORABLE NATHAN L. HECHT: Elaine.

PROFESSOR CARLSON: We voted "no."

HONORABLE NATHAN L. HECHT: Okay.
Anybody else? So there is a motion to adopt
Rule 4 as you have it before you and Rule 739
except for the last sentence. Are you ready
to vote?

MS. EADS: Question?

HONORABLE NATHAN L. HECHT: Yes.

MS. EADS: Why did you vote against the
Spanish?

PROFESSOR CARLSON: I suspect the
consensus was 1f we started there, you could
do all the rules, 106 and --

HONORARBLE TOM LAWRENCE: 536.

PROFESSOR CARLSON: We really just didn’t
feel it was within our subcommittee’s decision
to say we’'re going to do this one in Spanish
or any other rule, and it wasn’t within our
charge.

MR. YELENOSKY: We could move an
amendment to this that would include Spanish

and get a vote on the committee on it. Is
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that appropriate?

HONORABLE NATHAN L. HECHT: Yes.
Amendments are in order.

MR. YELENOSKY: I would move that
amendment to be included, because I do think
the short time frame; and there are a lot of
things that are different about eviction
rules. And so I guess one other difference
doesn’t trouble me that much from just a
consistency standpoint.

MS. EADS: I second that.

HONORABLE NATHAN L. HECHT: All right.
Motion to amend by requiring in Spanish, so we
take the amendment first. How about the
Chair?

CHAIRMAN BABCOCK: We’ll take whatever
you think.

HONORABLE NATHAN L. HECHT: We’ll take
the amendment first. All in favor of -- does
everybody understand the amendment? All in
favor of the amendment raise your right hand,
raise your hands. It carries eight to five.

PROFESSOR CARLSON: Could you supply us
with an English translation?

MR. YELENOSKY: Sure. I assume you-all
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proposed something.
MR. FUCHS: We have that.
MR. YELENOSKY: Me Espanola is esta bien.
HONORABLE NATHAN L. HECHT: All right.
Now on the Rule 749 except for the last

gsentence and Rule 4, all in favor raise your

hand.

MR. HAMILTON: 739.

HONORABLE NATHAN L. HECHT: 739. I'm
sorry. Yes. 12. It carries 12 zip. The

Chair is back.

CHAIRMAN BABCOCK: All right. And I
apologize. This is all Tommy Jacks’ fault.
He told me he had a cab waiting for us; but
apparently not. Where are we, Elaine?

PROFESSOR CARLSON: Do you want to take
up 740°7

HONORABLE TOM LAWRENCE: No. Let’s
do -- let’s go to 747. This is a -- 747 1is
the rule that says that if a jury is demanded,
the justice shall try the case. There was a
comment that when some JPs have a request for
a jury trial in some parts of the state that
it seems to take them too long to set that

case for trial. And there was some of the
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people on the, and I think Larry Niemann was
one, was asking that there be a restriction
put on that that it be done within X number of
days; and I think two weeks was one of the
things that was discussed. And that was
really there really wasn’t much discussion
about this at the meeting we had on May 30th.
I think we brought it up and nobody really
wanted to talk about it much. So in essence
the subcommittee has voted to leave the
proposed language as it was except that we’ve
added four words to the second sentence "If a
jury is demanded by either party, the jury
shall be impaneled as soon as practicable and
sworn in.™" And that doesn’t set an arbitrary
deadline which is sometimes difficult to meet
by judges to get juries into some areas; but
it does convey the meaning that it’s supposed
to be soon. And that’s the recommendation of
the subcommittee.

CHAIRMAN BABCOCK: Any discussion?
Elaine, do you want to say anything?

PROFESSOR CARLSON: You might recall that
there was some discussion last meeting that

the method and timing by which a JP can obtain
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a jury really varies from location to
location; and that’s why we were hesitant to
go to a hard number so as to leave local
practice somewhat in tact, but send the
message this is to be done expeditiously.

CHAIRMAN BABCOCK: Any other discussion?
Anybody want to make a motion?

. HONORABLE TOM LAWRENCE: I move adoption.

CHAIRMAN BABCOCK: Anvybody second?

MS. EADS: Second.

CHAIRMAN BABCOCK: All in favor raise
your hand. All opposed. It passes by a vote
of 13 to nothing, the Chair not voting. I
wish Sarah would come back.

MR. GILSTRAP: So she could hear you say
that.

CHAIRMAN BARBCOCK: Yes.

MR. ORSINGER: It wouldn’'t be "nothing"
anymore 1f Sarah came back.

(Laughter.)

CHAIRMAN BABCOCK: Good point. Okay.
Where are we next, Judge?

HONORABLE TOM LAWRENCE: 748. 748 is a
rule that deals with what has to be in the

judgment . This was not one of the rules that
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was on the table to be discussed by the ad hoc
committee; but what we -- we have already
voted on parts of this. On September 28 we
voted to give JP judgment presumptive validity
after the perfection of the appeal. We also
voted to require the party appealing to pay
the county court filing fee into the registry
of the JP court. We didn’t vote on this.
There were about four or five rules we didn't
vote on last time because we wanted to have
one last pass through because there was some
discussion at the last meeting that we wanted
to try to look at the terms plaintiff,
defendant, appellant, appellee, judgment
creditor, judgment debtor.

So we’ve gone through these ruleg and
changed everything that we could change to
make that more consistent, and so we just held
out 748; but we had discussed this in the
past, have taken two votes on a portion of
it. And we’re ready to move forward on it.

CHAIRMAN BABCOCK: Elaine.

PROFESSOR CARLSON: You might recall in
this rule there’s quite a bit more that’'s

going to be required to be included in the JP
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eviction judgment. What our thought process
on this was, as you see in the last paragraph,
the county court can actually on an appeal by
trial de novo look back to a finding by the
justice court and rely upon them in making or
assessing certain determinations such as rent
to be paid when due although that is not
binding if you look at the de novo
proceedings.

We are hoping in the long run that we can
put together a form judgment. There are so
many of these cases that is won’t be onerous
for the JP court to enter a judgment with this
much information.

CHAIRMAN BABCOCK: Hi, Judge, how are
you-??

HONORABLE SANDY PRINDLE: Good afternoon,
Mr. Chairman. I'm sorry. I came in before
you got back to lunch, and I’'ve introduced
myself.

CHAIRMAN BABCOCK: Okay. I'm sorry. I
wasn’t here.

HONORABLE SANDY PRINDLE: Okay. I have a
letter that is before you as well as the other

members of the committee. Our state
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association is not opposed to this rule; but
there are two or three little things that I’'d
like to ask you-all to consider in addition to

the things being proposed. The first thing

that is under subsection (c¢) at 740 -- I'm
sorry. No. Not 740. Let me go back to the
rule. Pardon me. Rule 748 on the third line

of this rule proposal we’re asking that a
formula be presented for the judges to
calculate the rent. And that is left silent;
and for the sake of uniformity across the
state we are suggesting that the back rent be
calculated through the court date. This is
also mentioned under (b) (5) of this rule as
well. And we, the JPs in the state would like
clarity and certain.direction on thig date.
We don’t think it’s right for the judgment
formulas to vary from one court to the other
or one county to the other.

CHATRMAN BABCOCK: Okay.

HONORABLE SANDY PRINDLE: Number two is
there is language in the same paragraph where
it talked about attorney’s fees being granted
if sought. And we would like to request for

clarity sake that the word "sought" be changed
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to "pled for," and this would eliminate
surprise at the time of the trial where a
party would reguest attorney’s fee when they
did not plead for them. And as most of you
know, attorneys are statutorily set forth in
Chapter 24.006 of the Texas Property Code; but
I really think "if sought" is a little bit
ambiguous. We would really like the words
"pled for" there.

Next, well, actually let me see. I think
that’s just about all that I have got on this
particular rule.

MR. NIEMANN: (a)4), Judge.

HONORABLE SANDY PRINDLE: I'm sorry.
Under (a) (4) this-judgment would reqguire the
court to calculate court costs. This is
unworkable, Mr. Chairman, we submit because
it’s impogsible for the justice court at the
time to know the amount of court costs that
are going to arise later if writs of
possession are filed for or abstracts; and
customarily in our civil suits and small
claims suits court costs are not calculated
until the time the judgment is paid. And we

ask that that be rescinded. And we think
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these are just primarily housekeeping changes,
and I regpectfully request that these issues
be considered.

CHATRMAN BABCOCK: If the court costs
under (a) (4) were just amended to says '"court
costs" without requiring specification?

HONORABLE SANDY PRINDLE: That’'s fine.
We'’'re happy with that.

CHATIRMAN BABCOCK: All right.

HONORABLE SANDY PRINDLE: And also you
could have a contractual post judgment
interest that can vary statutorily. As you
all know, it’s 10 percent; but contractually
we are allowed, the litigants are allowed to
recover up to 18 percent under Article
5069.105 or somewhere in there. And we
wouldn’t have a problem with stating a
specific amount of post judgment interest if
it varies from the 10 percent.

CHATIRMAN BABCOCK: All right. Thank
you.

HONORABLE SANDY PRINDLE: Thank you very
much.

CHAIRMAN BABCOCK: Judge Lawrence, what

about the first issue of having a specific

ANNA RENKEN & ASSOCIATES

(512) 323-0626




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

6874

provision about back rent through the court
date?

HONORABLE TOM LAWRENCE: Well, we had
talked about this in the subcommittee a long
time ago; and I guess our thinking was to
leave it up to the discretion of the judge at
the time as to when they awarded the rent.
Some leases call for if there is a breach, the
rent is, you know, it can be awarded through
the end of the month. Some judges may award
it until they think the defendant is actually
going to be evicted on the writ of
possession. Some judges award it through the
court date. Our only thought was that we
would just leave that up to the discretion of
the Court as to when they felt that it was
appropriate to award rent. That was our
thinking.

CHAIRMAN BABCOCK: And the reason and
Judge Prindle says that if you had it at a
specific date like through the court date,
then that would bring uniformity; and your
answer -- across the state, and your answer to
that is that some leases vary.

HONORABLE TOM LAWRENCE: Well, this is
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the first time I’ve heard of this, frankly. I
didn’t know we had a controversy about it.

CHATIRMAN BABCOCK: Well, is there some
reason why --

HONORABLE TOM LAWRENCE: I don’'t know why
we necessarily need to have uniformity, why
that is important. I don’t have any strong
feelings one way or the other.

CHAIRMAN BABCOCK: Is there a reason why
you might want to have more flexibility
because the various rental agreements might be
different?

HONORABLE TOM LAWRENCE: Well, some
leases call for rent to be paid if there’s a
breach and you’'re in there after the first of
the month, that you owe to the end of the
month, so that rental agreement may provide
that rent is due to the end of the month if
you’re there past the first day of the month
and you haven’t paid right. Quite a few of
them say that. So I would think that you
would need to have that provision to allow the
judge to follow what the rental agreement
says. I mean, the judge I guess in their

discretion can always award less. We were
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just trying to leave it up to the discretion
of the Court as much as possible.

CHAIRMAN BABCOCK: What about -- Elaine,
do you want to add anything to that?

PROFESSOR CARLSON: No.

CHAIRMAN BABCOCK: What about the issue
of attorney’s feeg? The language of this rule
says "if sought." Judge Prindle says it
should say "if pled for.™"

HONORABLE TOM LAWRENCE: Well, he
referenced 24.006 I think of the Property
Code. And actually what that provides for is
that a defendant is entitled to get attorney’s
fees, and the defendant would not be pleading
for attorney’s fees and they don’'t have to
plead for attorney’s fees. The defendant gets
attorney’s feeg if the plaintiff is entitled
to attorney’s fees and the plaintiff
prevails. So in that case you would be
cutting out the defendant from getting
attorney’s fees then because there wouldn’t be
any pleadings for the defendant. I think
that’s why the subcommittee had the lénguage
"sought" instead of "pled" in there was

because of the problem with the defendant’s
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attorney’s fees.

CHAIRMAN BABCOCK: Elaine, do you want to
add anything to that?

PROFESSOR CARLSON: No.

CHATRMAN BABCOCK: What about the third
point about subparagraph (a) (4), court costs,
because Judge Prindle'’s point is that vyou
don’t know --

HONORABLE TOM LAWRENCE: That’s fine.

CHATRMAN BABCOCK: -- at the time'of the
judgment?

HONbRABLE TOM LAWRENCE: That’s fine.

CHAIRMAN BABCOCK: That makes sense to
me .

HONORABLE TOM LAWRENCE: Uh-huh (yes).

CHATRMAN BABCOCK: Yes, Carl.

MR. HAMILTON: On that first point what
Judge Prindle was merely asking for as I read
his letter is he wanted the calculation to be
through the judgment date; and I don’t really
see anything wrong with having --

HONORABLE TOM LAWRENCE: Well, that's
going to be the court date, of course.

MR. YELENOSKY: Right.

CHATRMAN BABCOCK: The same thing as the
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court date.

MR. HAMILTON: The same thing.

CHAIRMAN BABCOCK: But Judge Lawrence's
point is sometimes your underlying contractual
documentation is going do provide for
additional monies beyond the court date, so
the judgment is going to have to reflect that,
and you don’'t want to hamstring the JP into
putting a date down that conflicts with the
written documentation. That is what Judge
Lawrence'’s point was as I take it.

MR. HAMILTON: Judge Prindle’s point is
that would be granting anticipatory damages 1if
it’s beyond the judgment date.

CHAIRMAN BABCOCK: Well, can you --

HONORABLE TOM LAWRENCE: If you’ve got a
lease agreement and the least agreement says
that if you’'re in there on the 10th of the
month and you’ve not paid rent, you owe until
the end of the month, I don’t know that that’s
anticipatory damages.

MR. HAMILTON: That wouldn’t be. That
would be just contract damages.

CHAIRMAN BABCOCK: Right. That’s the

point.
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HONORABLE TOM LAWRENCE: That’s my
point.

MR. YELENOSKY: And you’re saying that
the language proposed by Judge Prindle would
preclude you from awarding that because it
would say through the court date and
because -- I guess I'm not sure that that
lanéuage would preclude that.

HONORABLE TOM LAWRENCE: Well, it would
if the court date were the 15th of the month
and the lease called for the rent to be,
called for the tenant to have to pay the rent
through the end of the month. Then you
wouldn’t be able to give the last two weeks of
the month rent as I understand what you’re
saying. Correct me if I’'m wrong, Sandy.

MR. YELENOSKY: Well, --

CHAIRMAN BABCOCK: Go ahead, Stephen.

MR. YELENOSKY: Well, I was just -- I
don’'t know. I mean, I’'m not sure of the
implications of it. But just literally to say

to award the back rent due through the court
date if it’s the 15th of the month, what to do
is through the end of the month even if, you

know, you haven’t reached it vyet. So I’m not
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sure that language would preclude you from
awarding that; but I’'m not sure what the pros
and cons are between the two justices of the
peace on that, so that’s my only point.

CHAIRMAN BABCOCK: Let’s see 1if we -- are
there any other parts of 748 that we want to
talk about? Yes, ma’am

MS. SPECTOR: I'm Mary Spector. I
introduced myself at the beginning of the
meeting, at the beginning of the session. I
would like to talk about a piece of 748 that
really goes back to Rule 730(a), and that is
the inclusion of the judgment of contractual
late charges. And I understand that this may
be a horse that was beaten; and --

MS. EADS: I'm sorry. We beat them again
around here.

MS. SPECTOR: -- I would like to revive
that for a small time so we can beat it
again. But the inclusion of contractual late
charges in the eviction proceeding I think is
an unwise expansion and may be ultimately an
unconstitutional expansion of the eviction
rules.

The eviction rules are fast and they’'re
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limited in a number of issues. The limitation
on the number of issues and the speed are
permitted just for those reasons. If you've
got limited issues, you can have it fast. If
want it fast, you limit the issues. And so
there is balance there. And to allow the
landlord to or the plaintiff to seek
contractual late charges in addition to the
back rent and in addition to the possession
without giving the tenant or the defendant a
reciprocal right to seek damages of one kind
or another in the eviction case really is a
fairness issue.

There are also two legal reasons. One is
that the Property Code rules Chapter 24 and
Chapter 92 both expressly provide for the
limitation of issues in the eviction
proceeding. Chapter 92 under retaliation
provigsionsg provides for, allows a tenant to
raise a defense in an eviction case on the
basis of retaliation. That same chapter gives
a tenant a remedy to get damages, but does not
allow the tenant to seek damages in the
eviction suit. The tenant is forced to file a

new lawsuit to seek the damages. So arguments

ANNA RENKEN & ASSOCIATES

(512) 323-0626




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

6882

about judicial economy seem to me to fall by
the wayside. It's economical for one, but not
economical for the other.

CHAIRMAN BABCOCK: Your objection is to
the language "contractual late charges" in
7487

MS. SPECTOR: Yes. And that also is the
same objection to 738.

CHATRMAN BABCOCK: We’ll get to --

MS. SPECTOR: The first rule of 738.

CHATIRMAN BABCOCK: We’ll get to 738 in a
minute. But contractual late charges, Judge
Lawrence?

HONORABLE TOM LAWRENCE: Well, we voted
on June 15th of last year to accept this.

CHATIRMAN BABOCOCK: Right.

HONORABLE TOM LAWRENCE: And the reason
that we voted to do it was that calculating
the late charges we felt that was inextricably
linked to the question of rent, and it didn’t
make any sense Lo separate those. If you're
going to render a judgment for rent which the
rules provide for, the calculation for late
charges was not much more than that already.

There are a number of different

ANNA RENKEN & ASSOCIATES

(512) 323-0626




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

6883

provisions in the Property Code and in the

leases that allow tenants to sue landlords for

other reasons and landlords to sue tenants.
Certainly we don’t intend to, have no intent
to expand the rules to include all of these;
but cal