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MEETING OF THE SUPREME COURT ADVISORY COMMITTEE
June 15, 2002

(SATURDAY SESSION)

Taken before D'Lois L. Jones, Certified
Shorthand Reporter in Travis County for the State of
Texas, reported by machine shorthand method, on the 15th
day‘of June, 2002, between the hours of 8:59 a.m. and

12:17 p.m., at Southern Methodist University, Storey Hall,

A. J. Thomas Faculty Room, Dallas, Texas. @@PY
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CHAIRMAN BABCOCK: All right. We're back on
the record and talking about FED. And what rule are we
on?

HONORABLE TOM LAWRENCE: Well, we're going
to be on five rules at once.

PROFESSOR CARLSON: Because we multi-task.

HONORABLE TOM LAWRENCE: We think we're up
to that. Okay. This gets in -- there are two areas that
are left, discovery, which is going to take -- probably
the more controversial, and then motions for new trial,
which is also going to be somewhat controversial.

The original -- the problem now is that the
current eviction rules do not address the issue of
discovery at all, makes no provision for it. There is a
rule in the 500 series, Rule 523, that says in essence
that you apply the county and district court rules
whenever the rules are silent. So some people take that
to mean that you apply, therefore, all of the discovery
rules to an eviction, which very few judges in the state
agree with, because nobody that I've ever known has done a
Level 1 discovery control plan on an eviction or allowed
the time limits and depositions and everything else that
goes with the Level 1 discovery control.

However, Fred Fuchs has testified before
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this committee that in Travis County and Williamson County
that the JPs there take the position that discovery is
appropriate in JP court, and they routinely allow whatever
discovery they are presented with. Most of the other 252
counties in Texas generally take the position there is no
discovery in JP court because the discovery rules just
don't mesh with the eviction rules.

PROFESSOR CARLSON: Timewise.

HONORABLE TOM LAWRENCE: Timewise. The time
limits just don't fit. There's just no way to do it and
still meet the time requirements in forcibles. 1Initially
all of the groups, the JPs, the landlords -- and we have a
landlord representative here -- who I'm sure will want to
comment, and also the tenants didn't want to address that.
They just wanted to leavé it alone and let the status quo.
The subcommittee feels like that's not a good idea because
you have an inconsistent application of the rules
statewide. Depending on which court you're in, you may
get discovery, get no discovery, or get some discovery,
depending on how the judge interprets the law, which is,
frankly, not clear. It's ambiguous.

The JPs now have come to the position that
they would like the issue settled. Now, the JP position
is that they would prefer there be no discovery; however,

they could live with some limited discovery. The position
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of the landlords is that they believe no discovery at all
is more appropriate. They think that there are going to
be abuses; and the JPs also anticipate abuse, a lot of
motion hearings on motions, be very time consuming and
delays involved in that.

The tenants, on the other hand -- and I see
the tenants' representative just came in, who will
probably want to comment, too; but the tenants, on the
other hand, feel that there are some instances where
discovery is needed and is appropriate. Probably 90
percent of the eviction cases in Texas are nonpayment of
rent. It may even be a higher percentage of that. Most
of those eviction cases for nonpayment of rent really do
not need any discovery. So we have got a situation where
the vast majority of the cases really don't need any
discovery, but there are some cases that need some
discovery, and perhaps some limited discovery.

The subcommittee's original recommendation
is outlined in Rule 743, which is the last sentence of
that rule; and what the rule says, if I can find that rule
quickly, the rule says, "Generally discovery is not
appropriate in eviction actions. However, the justice has
discretion to allow reasonable discovery," period. And
then after the subcommittee added the phrase, "of limited

scope which does not unduly delay the trial" as a result
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of a request made at the May 30th meeting with the
interest groups.

That was our original proposal, and what we
felt was that that would give the JPs the discretion. The
judge would have the discretion to determine what
discovery was going to be appropriate and how much was
going to be allowed. Now, that language is not language
we just made up. In the Small Claims Court Act in Chapter
33 of the Government Code, the Legislature uses that
identical language, virtually identical language, to
describe how discovery occurs in small claims court. So
we thought, well, we've got a track record. It makes
sense to apply that same standard to the forcibles, and
that was the subcommittee's recommendation.

At the January meeting of this committee
there was discussion, Fred Fuchs testified at that and
there was some discussion, and the committee basically
directed the subcommittee to go back and try to beef up
the discovery, and they told us to look at disclosures,
for example, or to look at maybe some expanded filings.
And we talked about disclosures and that. We tried to
make that work, but that -- there's got to be something
that triggers that, and that seemed to be taking too long
to do that.

So we couldn't make disclosures work, so we
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came up with the concept of trying to make the expanded
pleadings, and that's Rule 741, and so we added quite a
bit to Rule 741 that requires the landlord to file with
the pleadings as exhibits quite a bit of additional

information, and that information would be -- if it's a

nonpayment of rent would be the lease agreement or the

‘portions of the lease agreement he's going to rely on in

the trial, the payment records. If it's not a nonpayment
of rent case then what are the provisions of the lease or
other information. Other documents that would be
available that would go to substantiate that case,
basically file up front what they're going to have to
produce at trial anyway to give to the judge, but there
were some problems with that, and we talked about this in
June. Nobody -- none of the groups really seemed to like
this plan very much, but, again, this is what the
committee told the subcommittee to look at.

Some of the objections to that from the
landlord standpoint, naturally it's going to require every
landlord in every case, which is about 118,000 a year, fo
copy those documents and file those documents with the
case. The other problem froﬁ the JP standpoint is the
storage problem. We have a records -- civil cases have to
be kept 10 years, and that's 10 years of this. So we're

talking about a case file now that's going to be like
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that, it's now going to be about like that. So we've got
a storage and retention of records problem.

So we looked into that, and we found a
solution to that, and the solution was found in the State
Archives. They're the ones that dictate thrdugh the
Legislature what records you have to keep and how long,
and I find out that there's a Rule 14b I guess I should
have known about that dictates how records are handled,
and the Supreme Court has an order that dictates how
exhibits are handled. So if we treat these documents that
are filed as exhibits, which really they are, they are
evidentiary exhibits, if we treat them as exhibits then
they come under the Supreme Court order and the Supreme
Court can decide how they are treated, and they are not
case papers then like a petition or a citation that would
have to be kept for 10 years.

So our solution, which I think is workable,
is that we treat these as exhibits; and that's the last
paragraph of 741, which is (h); and so we would treat them
as exhibits. They would be filed with the case. We would
not require those to be sent out to the -- to the
defendant in the citation any longer. That was going to
be somewhat burdensome, and we have made a change to Rule
739, the last sentence of 739, the citation, which says,

"The citation musgst also inform the defendant that the
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information the plaintiff is required to file pursuant to
Rule 741 is on file at the justice's office and is
available for inspection during regular business hours."
So the citation that they're served with is going to tell
them that these documents are at the JP's office, you can
come look at them at any time.

And we're telling -- in part (h) of 741
we're telling the justice court that you would have to
keep these documents on file with the case for up to 30
days. ©Now, if there's an appeal then all of these
documents would be sent to the county court and they would
be out of the judge's possession; but if there's not an
appeal then they would be kept for 30 days, could be given
back to the landlords or destroyed. 30 days is arbitrary.
That could be 40 days, could be 20 days. We wanted to --
there to be enough time to make sure that any appeals --
or it would certainly have to be at least 10 days because
within 10 days the landlord can come back and ask for the
writ of possession.

So the minimum time would be 10 days after
judgment, and after thét it's sort of arbitrary what
period. 30 days was just what we picked. It could be as
little as 10 or it could be more than that, but we didn't
see much reason to go any longer than 30 days.

So in essence you've got this expanded
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pleading requirement that's going to require all the
documents to be produced at trial to prove the case to be
on file with the court that the defendant can inspect.
That should take care of most of a high percentage of all
of the discovery needs of anybody involved, we think.
There may be some other situations where it's not going to
be enough.

Then Rule 743, the last sentence of 743
which says generally no discovery, but there can be some
reasonable discovery at the discretion of the judge which
doesn't unduly delay the trial, etc. So that's the
solution that -- you know, that the subcommittee has come
up with. Rule 741 is going to be burdensome on the
landlords because they're going to have to file all of
this, and they're going to have to file this in cases
where it's not -- they're going to have to make copies and
file it. I think their position is they're going to have
to do it in cases where really it's not going to be needed
for the most part.

The JPs would -- it's more case papers and
documents they have to come up with, but compared to other
solutions and schemes that the subcommittee was presented
with, this seems to be the least intrusive and least
burdensome, and that is where we are at this point.

CHAIRMAN BABCOCK: Does Rule 76a apply to JP
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courts?

PROFESSOR DORSANEO: It would have to apply
through 523, wouldn't it, because 76a is in the part of
the rule book for district and county level courts and the
JP courts only buy into that by transitioning back?

HONORABLE TOM LAWRENCE: Well, years ago I
wrote a letter to this committee asking if someone could
explain or could the committee take up what 523 means,
because I don't know anybody that understands what Rule
523 really means. I mean, in concept it sounds good, but
if you start applying it to particular cases you'll get
arguments on both sides that it applies or doesn't apply.
So I don't know -- I mean, there's nothing in the specific
700 series or 500 series that would seem to apply to this.

CHAIRMAN BABCOCK: The only reason I asked
the question is that you may need to -- if you're going to
have this 30-day retention period, you may need to
accommodate a request under 76a if 76a applies to JP
courts.

HONORABLE TOM LAWRENCE: Well, but we're not
sealing them.

CHAIRMAN BABCOCK: No, but you're getting
rid of them after 30 days.

HONORABLE TOM LAWRENCE: Well, why wouldn't

-- does 14b -- does 14b conflict with 76a? 14b says that
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they can dispose of them after two years, right?

CHAIRMAN BABCOCK: Yeah.

HONORABLE TOM LAWRENCE: So why couldn't the
Court say, well, if it's two years for that, why can't it
be 30 days for forcible exhibits?

CHAIRMAN BABCOCK: The only thing I'm
thinking is if there's a 76a motion that is filed before
the expiration of a 30-day period and then you just kind
of ditch the records and that moots the motion.

PROFESSOR CARLSON: You never had 76a?

HONORABLE TOM LAWRENCE: No. Never even
heard of one being filed in a forcible.

CHAIRMAN BABCOCK: I can't imagine that
there would be, although there was a 76a proceeding that
went to the Dallas court of appeals involving a lease with
Hughes & Luce.

PROFESSOR DORSANEO: Well, that restaurant
at the top of the defunct office building in Fort Worth,
those kind of cases.

CHAIRMAN BABCOCK: Yeah. We're talking
about 99.9 percent of the cases nobody is going to care
about.

MR. GILSTRAP: Chip, you're getting into
that kind of very small but important percentage of

commercial evictions that we've got to accommodate, too;
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and it was really hard to kind of, you know, make a
provision for those that would also burden --

CHAIRMAN BABCOCK: Right.

MR. GILSTRAP: -- you know, the 99.9 percent
of residential evictions. 1It's a real hard balance to
draw.

CHAIRMAN BABCOCK: Yeah.

HONORABLE TOM LAWRENCE: Well, whatever we
do affects Rule 190 because Rule 190 is the discovery
rule, and we propose to exempt evictions from Rule 190.
Rule 741, which is -- or Rule 739, which is the last
sentence of the citation; Rule 741, which is the provision
for the filing of the documents with the complaint; Rule
743, which is the last sentence of that, deals with the
discovery. Then also we need to talk about Rule 754 (c),
which is discovery in county court. Now, obviously the
filing requirements wouldn't matter in county court
because all of the papers filed in the JP court are going
up to county court. Those documents are going to be
there, but we have a -- the subcommittee's recommendation
is that the same language in 743, which is "Discovery is
generally not appropriate. However, the judge may allow
reasonable discovery," that that same language be in
754 (c). So I guess another question is, 1is should the

standard be the same in JP court for discovery as in
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county court.

PROFESSOR DORSANEO: Why would it in county
court? You don't have the same kind of timing issues at
all, do you, in county court?

HONORABLE TOM LAWRENCE: Well, I think the
county court judges are supposed to give precedence to
these matters over their docket. I think there is a -- I
think there is an inference that they move these speedily,
needs to be done fairly quickly. I mean, that's in the
rules now.

PROFESSOR DORSANEO: To cutoff discovery in
the JP court -- although I don't like that first sentence,
"Generally discovery is inappropriate." I don‘t think
those kind of sentences are helpful at all, leaving it to
the JP's discretion because of the timing involved and
given the additional complaint thing, that sounds like an
accommodation of the circumstances that makes some sense,
but at the county level it doesn't make any sense to me to
not have the normal county level court rules apply if we
don't have those timing constraints except prudential
ones.

HONORABLE TOM LAWRENCE: Well, the only
timing restraints in county court is the language that
says something like -- I mean, there's some timing on the

default judgments, but as far as the timing of the trial
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itself is 754 (a), "The trial of an eviction appeal as well
as all hearings and motions shall be entitled to
precedence in the county court." And that's -- you know,
that's about the only language. |

PROFESSOR CARLSON: Bill's right. It could
go either way.

HONORABLE TOM LAWRENCE: Yeah.

MR. GILSTRAP: Yeah, but we've got to
remember that one of the things that -- one of the kind of
general guidelines that we dealt with is we weren't going
to try to seriously disturb the power of the landlord and
the power of the tenant; and, you know, one of the real
issues here is delay; and if you go into the county court
and somehow say, well, we're going to allow discovery,
you're going to stretch those things out a lot; and that's
going to change the ball game a lot.

PROFESSOR DORSANEO: It doesn't have to be
double-barreled discovery. The only time I've ever really
been involved in forcible detainer cases are cases that
are commercial cases, small businessmen, cases get
appealed to the county court, and that's really where the
ball game is played, and, you know, those people need to
have discovery. These are not nickel and dime deals.
These are million-dollar deals, and to operate them

without discovery -- and, frankly, just somebody's own
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home I would feel the same way about it -- is unnecessary,
and if it's unnecessary then why should we do it?

CHAIRMAN BABCOCK: Yeah, Fred.

MR. FUCHS: My position on this is that for
yvears we've had discovery both in justice court in
eviction cases and county court at law under Rule 523(a);
and in subsidized housing cases and voucher cases, as I've
explained to the committee before, it is needed both in
nonpayment of rent cases and other cases because of the
rent formula tying into income; and if there's a lawyer
here who can say they had a case that the other side said
was simple and why do you need the discovery and you
didn't find something useful by using discovery, the next
time you come to Austin I will buy you a steak at
Sullivan's on my Legal Services salary. Because I'll bet
you every one of you have had a case where the other side
said something about discovery and that it wasn't needed
and you found a tidbit of information that helped, and I
could go through a long laundry list of cases where that's
the same.

And on Rule 743 you could just -- if you
just limited it and said, "The justice has the discretion
to allow reasonable discovery of limited scope which does
not unduly delay the trial" and then put in a comment

"Generally discovery is not appropriate," that would be
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fine with me. Then the justice could say, "Well, do you
really need discovery here," and that would be -- that
would be I think a contraction of the existing rights, but
it addresses the situation on the question of discovery
that there seems to be some concern about on the parts of
the JP.

With respect to the attachment of the
documents, not attaching documents under Rule 741 that are
going to be filed with the court when the trial can be six
days after service and you've got a tenant who's working
or disabled-and has transportation problems, if they want
to -- many of whom are nonrepresented, if they want to see
the documents then they have to go miles to the court to
see the documents that are on file that should have been
attached to the petition; and quite honestly, I don't
think it's burdensome to require that a lease and notices
and a payment ledger be copied and attached to the
petition that's served on a defendant who's threatened
with loss of a home. To me it smacks of secrecy to have
documents filed with the court that one side knows about
that the other side doesn't know about.

MR. SUSMAN: Can I ask this question of
people who know? Can a landlord provide in a lease that
this is going to be subject to binding arbitration, no

discovery? Is that enforceable? I suspect it is, and if
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it is, I'm sold on the tenants' side because a landlord
can protect themselves. If he provided in his lease, like
most people do, this is -- any dispute we have here is
subject to arbitration, there will be no discovery. It
will be arbitrated before X within five days, and X's
decision will be binding, and there will be no appeal.
What do you need to protect landlords for?

MR. GILSTRAP: Because you still have to
take the arbitration decree and get a JP to evict them.
You need the power of the state to take them out. They
won't leave just with an arbitration decree in their hand.

HONORABLE TOM LAWRENCE: I'm not sure you
can --

MR. SUSMAN: Well, but if they have set out
a lease with that kind of provision then they don't need
discovery. I mean, to enforce an arbitration award, okay,
you don't need discovery. Right? I mean, what is it,
that the arbitrator is fraudulent? I mean, there are very
limited grounds you can attack an arbitration award. You
certainly are entitled to discovery on the merits.

MR. GILSTRAP: You still have to go through
a forcible procedure, and that still does require --
involve delay, sometimes substantial delay. That's been
one of the constant themes the landlords have brought

forward, is that these things get stretched out and
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delayed.

CHAIRMAN BABCOCK: Larry and then Nina.

MR. NIEMANN: Steve, I'm the attorney for
the Texas Apartment Association. Yes, it's theoretically
possible to put an arbitration agreement in the lease. It
would be stupid for a landlord to do so, and I have never
seen a residential landlord do so. First of all, do you
know how impossible it would be to get an arbitration in
five days or six days? Secondly, you would have to pay an
arbitrator, and what are you paying them now, $2,000 a
day? That's just an unworkable situation.

Eviction is our only practical solution, and
I don't think a theoretical solution should be a bar to
common sense, practical approach in the courthouse.
Insofar as county court discovery is concerned, I
represent the building owners and managers, the office
building industry in Texas, and I think there needé to be
a balance of speed and discovery of documents in very
complicated cases. The commercial cases often involve
defaults on remodeling, refinishing, very complicated,
sophisticated issues where discovery is necessary.

I think the proposal for county court where
reasonable discovery is allowed with limited scope would
work. It does contemplate having to make a motion to the

court, possibly a hearing before the court, to -- on
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issues of relevancy and scope and the speed with which
documents must be produced. The general language that
Judge Lawrence and Professor Carlson have come up with
will allow production of documents, request for
admissions, interrogatories, and oral depositions as well
as written depositions. All of those are absolutely
needed in commercial cases.

Insofar as JP court is concerned, BOMA
doesn't -- BOMA, that's Texas Building Owners and
Managers, doesn't give a hoot about those toéls in justice
court because we have the de novo appeal to the county
court, and that's where the battle is going to be fought.

Now, let's address residential cases. By
virtue of the rule that you adopted yesterday where we
have to attach the lease, the payment ledgers, the notice
to vacate, you've got 99.9 percent of the information that
Fred would ever need. How about the occasional case in
which Fred wants more? I submit to you in those cases the
normal gentlemenly approach of lawyers is going to produce
what Fred needs.

There may be a small handful of cases that
Fred is wanting to get something or see something that he
deems is critical to his case. I think Fred and his
cohorts have the eloquence to file an affidavit with the

court showing good cause for a delay because he hadn't got
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the information that he's gentlemenly requested, and I
think the courts in their discretion have the ability to
grant delay for that purpose, and I think any residential
landlord is going to produce that information rather than
run the risk of a delay. So I think the remedies are
there because of the attachment you're making; and, by the
way, having to go to the courthouse to see the lease and
the notice to vacate that you've already had doesn't seem
to be a very -- it's putting the penalty on the landlord
rather than the tenant. The tenant lost or misplaced
their lease and their notice to vacate, the landlord
should not have to suffer for that.

So you've got the requirement of attachment
of these critical documents. You've got the normal common
sense cooperation between lawyers. You've got the ability
to file an affidavit on one side, and on the other side if
you put -- if you mention discovery in the rules, you're
going to open up the courts and the landlords -- and, by
the way, Judge Lawrence, there's no limitation on
admissions or interrogatories or oral depositions or
anything else. 1It's just wide open discovery at the
discretion of the court. I would have full faith in Judge
Lawrence's discretion. I do not have that faith in every
JP in Texas, nor would you if you were sitting in my

shoes.
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If you put discovery in the rules, the pro
se, crazy tenants are going to go to town big time. They
are going to be harassing us, overburdening the courts.
The Lawrence/Carlson rules requires there to be a motion
to the court for the court to allow the discovery. It's
not self-administered, so they are going to be inundated
with more paper work, more hearing. It's going to
inherently slow down the eviction process, and it's going
to change the balance of power that Mr. Gilstrap was
mentioning earlier, and we think that in view of those
arguments it would be slowing down and actually imposing
an impediment to the existing efficiency, judicial
efficiency, and speed of the eviction process in Texas.

CHAIRMAN BABCOCK: Nina.

MS. CORTELL: I was trying to -- I just have
a question. Why would we serve a complaint without
exhibits when we never serve complaints without exhibits?
I'm just -- is that what's contemplated, we would just
serve the complaint, not the exhibits?

HONORABLE TOM LAWRENCE: Well, the complaint
would --

MS. CORTELL: We say that it attaches all of
these things in (e) (1) of Rule 741. I mean, in any
lawsuit I'm in I get all the exhibits to the complaint.

Is that what you-all envisioned? 1It's not -- A, it's not
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clear. Let me say that.

HONORABLE TOM LAWRENCE: (e) (1)

MS. CORTELL: If you look at 741 (e) (1),
you're going to attach all these things, and every little
procedure I've always understood is that whatever gets
filed with the court, I get --

HONORABLE TOM LAWRENCE: Yeah. That's a
mistake.

MS. CORTELL: I'm in favor of it. I don't
want to undo it.

HONORABLE TOM LAWRENCE: Well, let me
explain. The original --

MS. CORTELL: Yeah.

HONORABLE TOM LAWRENCE: -- draft of this
that we presented at the May meeting --

MS. CORTELL: Right.

HONORABLE TOM LAWRENCE: -- that was in
there. And then we had our March 30th -- or May 30th
meeting with all of the landlords and the tenant -- well,
the tenants weren't there, but the landlords and the JPs.
There was a lot of discussion from the JPs about that, the
burden of, one, that's -- you know, that may be one or two
extra copies that would have to be made that the constable
would have to serve. Some of these are served by

attaching to the door, and you're talking about the
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citation and maybe a 10-page lease and a couple of pages

of payment records. It just -- it seemed burdensome and

unworkable to attach it té the citatidn, so that's why we
made that change. That's the reason.

MS. CORTELL: Well, my thought is yesterday
what we said was in this very expedited proceeding the
landlord would be entitled not only to achieve a judgment
for rent and eviction, but also for these contractual late
charges and other things; and I thought one of the quid
pro quos for aliowing that to occur in this expedited form
was that we would be giving to the tenant, you know, all
of the requisite information so that they could be
prepared in an expedited way for an expedited hearing.

So, I mean, and I'm sorry I wasn't here at
the last meeting, but I would be in favor of absolutely
that being served upon the tenant, and that is the only
way it seems to me that there's any type of due process to
this expedited proceeding in which they can be liable not
just for rent but also for these other charges; and this
would, as I understand it, allow them to determine whether
these additional charges were correctly calculated or
whatever.

And in terms of Fred's proposed language on
discovery, it seems to me it's the same basic thought and

it adopts Bill's concern about that introductory clause.
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It doesn't change the meaning of it to say it's up to the
justice of the peace as long as it doesn't unduly delay
and then take the first clause and put it down in the
comment I think would achieve the appropriate objective
and probably do it in a slightly better way.

CHAIRMAN BABCOCK: By the way, there is an
e-mail that was sent to me by Molly Mattis Burns.

PROFESSOR DORSANEO: She's sending you a lot
of e-mails. You got another one?

CHAIRMAN BABCOCK: I got another one. This
is on this subject, which is why I bring it up now, and
we'll make it available to anybody in the committee that's
interested. 1It's a lengthy e-mail, but basically, "Please
allow this message to convey my extreme objection to the
use of discovery in eviction cases filed in JP courts,"
and it goes on to state a whole bunch of other reasons.

PROFESSOR CARLSON: Tom, is it fair to say
that the JPs do not want any discovery?

HONORABLE TOM LAWRENCE: I think the JPs'
position is that they would prefer to have no discovery.
Their second position, alternate position, is that they
could live with some limited discovery, but they would
want limitations on it so it doesn't get too burdensome;
and I think it's also fair to say that they want the rule

settled. They don't want to just leave it alone. They
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would prefer to have some resolution of it.

And the fourth point is that I think they
would be very much opposed and the constables would be
very much opposed to serving this with the citation,
primarily because of the problem of attaching it to the

door. I think 