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HEARING OF THE SUPREME COURT

ADVISORY COMMITTEE
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Taken before Anna L. Renken, a Certified Shorthand
Reporter in Travis County for the State of Texas, on the
14th day of May, 2004, between the hours of 9:10 a.m. and
4:59 o'clock p.m. at the Texas Association of Broadcasters,

502 E. 1llth Street, Suite 200, Austin, Texas 78701.
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CHAIRMAN BABCOCK: Okay. We're on the record
here. Thanks everybody for coming. The first order of
business is to introduce to you Angie Senneff who is my new
assistant who you may have corresponded with by e-mail and
otherwise. Angie is going to be helping us, and here she is
to my right. And with that I guess we'll get into Justice
Hecht's report.

JUSTICE NATHAN HECHT: Just a couple of
things: I understand that Mike and Molly Hatchell and Skip
Watson have moved over to the Locke, Liddell firm.

HONORABLE LEVI BENTON: dJustice Hecht, we're
having a hard time hearing you, sir.

JUSTICE NATHAN HECHT: Mike and Molly
Hatchell and Skip Watson have moved over to the Locke,
Liddell firm. Judge Peeples has announced that he is
retiring later this year. I think that's correct, although
he's going to stay on judging and do some teaching at
St. Mary's and I hope stay on the committee for a while.

HONORABLE DAVID PEEPLES: Oh, sure.

JUSTICE NATHAN HECHT: Justice Brister was
confirmed by the Texas Senate I guess earlier this week.
Chief Justice Phillips, as you've probably heard, has
announced that he will retire on September 3rd of this year,
so we plan nonstop celebrations for Tom between now and

Labor Day. And he's excited about he's going to teach at
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South Texas for a while and then go on to great things he
says, and so we're excited for him. And I hired a new Rules
attorney who is Lisa Boling Cox. She was at Vinson, Elkins
for several years, and she was a law clerk to Justice Baker
and an intern in my chambers a couple of years before that.
So Lisa comes highly recommended; and she is arranging her
life and will be here for the July meeting. And I think
that's all I have, Chip.

CHATRMAN BABCOCK: Okay. Great. Well, the
first order of business today is apparently the report that
only you and I want which is the Rule 202 issue; and I think
Bobby Meadows who is the chairman of that subcommittee is
not here; but Judge Christopher is prepared to lead our
discussion on this. And I guess you and I will have to pay
careful attention while everybody else listens or not.
Justice Jefferson has just arrived.

HONORABLE TRACY E. CHRISTOPHER: Well, what I
included for your review, and it should be in the packet in
front of you, is the copy of the current rule and its
predecessors which would be Rule 737, the Bill of Discovery
and Rule 187, a Deposition to Perpetuate Testimony just so
if anyone is interested in seeing what it looked like before
you-all created 202.

The last time we were here the full committee

looked at a bunch of issues and asked that we separate out
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again the rule to perpetuate testimony from the rule to
investigate a potential claim. So that's what I have done
in the piece of paper entitled "Subcommittee Draft, May
13th, 2004."

So what I did was to make Rule 202 a deposition to
perpetuate testimony; and then I just picked a new rule
number, Rule 206 for depositions to investigate claims.

And the subcommittee would like to say that
they're not in favor of this change. 2nd one thing that we
would like to mention despite the fact that I have asked for
a rule change myself; but when the rules keep changing a lot
I think it makes it very difficult for the practitioners to
keep up, and we have had so many changes in this past year,
and we still think that the changes to this rule are not
particularly necessary, that you know, we think it would be
a good idea not to change it.

But what we did is went through what the full
committee had voted for the last time and did what you asked
us to do. So on the Rule 202 deposition to perpetuate
testimony what I basically did is used the old Rule 202, but
took out the sections that related to a deposition to
investigate claims.  And so you can compare them side by
side and see, for example, in 202.1 I just eliminated
subsection (b) to investigate a potential claim. Then in

202.2 T eliminated again the references to the investigation
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of a claim and telescoped (d), (e) and (f) together just
because it made more sense to me. And then everything else
was basically the same in 202.3. 2And 202.4, the required
finding, was changed because the last time we talked about
what the required findings should be; and we all agreed that
subsection number (1) of the current order is the one that
related to a deposition to perpetuate testimony. So I put
that in there that the deposition may prevent a failure or
delay of justice in an anticipated suit. Everyone had
agreed before that that was the finding that we needed on
the deposition to perpetuate testimony; and it pretty much
tracks I think what the old Rule 187 was with respect to the
required finding.

So that's how I changed 202.4 or 202 to make it
solely relate to depositions to perpetuate testimony. So I
don't know if you want to discuss what I did or have
questions about it. I think I pulled out everything about
investigating a claim and otherwise kept the rule the same.

CHATRMAN BABCOCK: Okay. Does anybody have
any comments? Buddy.

MR. LOW: Was the sole thing just to divide
those two things, to perpetuate testimony and to
investigate? But what else was broken about the rule or we
thought, I mean, the committee thought was broken that
needed to be changed? Anything else?
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HONORABLE TRACY E. CHRISTOPHER: Well, people
in particular in the "required finding" sections the last
time we discussed it people thought it was confusing between
the deposition to perpetuate testimony versus the deposition
to investigate claims. So that's why --

MR. LOW: It all relates back really to that?

HONORABLE TRACY CHRISTOPHER: Right. So
that's why the suggestion was that we split the rule up into
two different rules, so that's what I've tried to do here.

MR. LOW: Okay.

CHATRMAN BABCOCK: Okay. Any other comments
about 202 as amended? Still digesting it, Richard?

MR. ORSINGER: Nothing.

CHATRMAN BABCOCK: Okay. Do you want to go
on to 206 then, judge?

HONORABLE TRACY E. CHRISTOPHER: bkay. Then
again for 206 I kept the same format that the old 202 was,
but put at 202.1 that "The purpose of this rule was to
investigate a potential claim or suit" and essentially kept
the same format of the old 202 that we had, deleting the few
references to "perpetuating testimony" that were in there to
make it a separate suit. And then what I did was I noted
that we had previously voted in connection with that
section, 206.2 eliminating the word "adverse" or changing

"adverse interest of potential parties" and requiring a
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statement as to why suit cammot now be filed or why you
cannot wait until after the suit to take the deposition.

So I just wanted everyone to remember that we had
made that vote before, so that's why I put those little
notes there in comnection with that section. Then there
wasn't any change to the notice and service. No one had
made any comments or suggestions to that.

The next big change would be in 206.4, the
required findings; and here's where we tightened up the
required findings. The comittee recommended that the
section be made stronger and/or reviewed; and these were the
potential changes that we came up with based upon the prior
discussion. So that would be changing in number one that it
will prevent a failure or delay of justice and in number two
changing it to that the petitioner has shown a substantial
need to take the deposition to make it a stronger finding.

And that was, I can't remember to tell you the
truth, whether those were the words that the subcommittee or
the full committee came up with or whether those are just my
suggestions at this point; but that was my attempt to make
those findings stronger.

CHATRMAN BABCOCK: Okay.
HONORABLE TRACY E. CHRISTOPHER: So I don't
know whether we want to talk about that.

CHATRMAN BRABCOCK: I don't see a need to

ANNA RENKEN & ASSOCIATES
512/476-7474




09

09

09

09

09

: 20

: 21

:21

121

: 21

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

11511

revisit what we've already decided on what is now 206.2, the
boldfaced note talking about how we've eliminated the word
"adverse" and/or changing "adverse interest to potential
parties." Does anybody see a need to revisit that? Carl.

MR. HAMILTON: Where is the part about
requiring a statement to why you cannot wait? I don't see
that in the rule.

HONORABLE TRACY E. CHRISTOPHER: That was
previously rejected. Both of those things were previously
voted on and rejected; and I just made a little note that
they had been at our last meeting.

CHATIRMAN BABCOCK: Judge Benton.

HONORABLE LEVI BENTION: I wasn't at our last
meeting. But two meetings ago when we discussed this I
believe I then expressed my opposition to making the Rule
stronger. If the purpose of the Rule is to facilitate the
investigation of claims and discourage persons from filing
what some might describe as a frivolous suit, we are going
in the wrong direction. I note my dissent.

CHATIRMAN BABCOCK: Yes. I think there
were -- I don't remember how close the vote was; but I
thought there were several people that expressed that
feeling at our last meeting.

Any other discussion on that? Yes, Richard.

MR. ORSINGER: I might just say in response
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to that, not that I advocate the opposing position; but the
coamplaint that was raised at the last meeting was that some
lawyers use this as a way to kind of get preliminary,
surprise discovery in a case that they fully intended to
file and they were using this just as a device to try to get
early disclosure, but before the defense has had the
opportunity to interview its witnesses and decide its
defensive position.

I'm not saying I agree with that position; but I
think that was the misuse of the rule that probably prompted
some people to want to change it. And then the question was
do you leave it entirely to the discretion of the trial
judge, or do you stiffen up what must be shown to the trial
judge before you can do it?

CHATRMAN BABCOCK: Justice Gray.

JUSTICE TOM GRAY: Indeed the ocbjection is
that to not making the change I guess is that the rule
allows a circumvention of some protections that are
statutory in nature or rule in nature that are designed to
prevent certain things from happening particularly in the
medical field of the expert or the taking the deposition of
the doctor. And in the time that I've had to study I don't
remember or don't see how this will prevent the
circumvention of what used to be the 4590(i), now whatever

provision it is, that you can't take the doctor's testimony
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prior to the expert affidavit. And I know that we had a
long discussion during the course of the last meeting,
Sarah, about that scope of the deposition, whether it was
going to be about the events that occurred. You're looking
like you don't recall it.

JUSTICE SARAH B. DUNCAN: I wasn't here.

(Laughter.)

JUSTICE TOM GRAY: Well, it may have been --

JUSTICE SARAH B. DUNCAN: So I don't recall
it.

JUSTICE TOM GRAY: -- two meetings ago.

CHATRMAN BABCOCK: Actually somebody was
posing as you at the last meeting.

(Laughter.)

JUSTICE TOM GRAY: And you have changed your
appearance a lot, so maybe it was somebody else sitting
there. But there was the general discussion, and it may
have been even from two meetings ago, about whether the
deposition of a doctor could be taken under this rule and
get into reasons why a particular procedure was negligent
versus the events that actually occurred in the course of
the treatment. And is this designed to prevent that type of
circunvention of the rule?

HONCRABLE TRACY E. CHRISTOPHER: Well, what I

tried to do and what the committee tried to do is to make
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the findings stronger to begin with, "substantial need"
rather than "likely benefit" in terms of taking the
deposition; and then we also included a specific sentence
that the judge may limit the scope of discovery in the
deposition so that it, you know, puts the trial judge on
notice that you can specifically define and craft how far
the deposition is going to go. We did talk about the idea
of expert versus fact questions.

JUSTICE TOM GRAY: Right.

HONORABLE TRACY E. CHRISTOPHER: And I don't
believe that that was voted in favor of, and the idea was to
because it was going to be too hard to craft really the rule
for it. So the idea was that to tell the judge through this
that the judge can limit the scope of discovery and let the
judge craft the order for the particular case. I'm open to
other suggestions in terms of how you would want to word
that; but that's what I came up with. That's what we came
up with.

CHAIRMAN BABCOCK: Judge Benton.

HONORABLE LEVI BENTON: I think you said
earlier we weren't going to revisit this; but this comment
now was calculated to revisiting this. If the purpose of
the rule is to facilitate early resolution of claims and to
defer the filing of frivolous lawsuits, what we might do

instead of the language that the committee has proposed is
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strengthen up the notice requirements and set out days, set
out a minimum number of days or weeks that must transpire
before the deposition is taken so Richard's concern is
addressed, defense counsel has the opportunity to visit with
the witnesses. It's not something that can happen on three
days notice. The language we have does not facilitate early
resolution of claims, doesn't necessarily deter filing of
frivolous suits.

CHATRMAN BABCOCK: Judge Patterson.

HONORABLE JAN P. PATTERSON: I wonder whether
the word "substantial" really adds anything to this, because
I think that "need" is enough of the opposite direction from
"benefit" that that gives you the showing that you need to
make, and you've got the balancing in the latter part of the
sentence. And I wonder if the word "substantial" doesn't
add some unknowable calculation in quantifying that will
only add confusion when what you really want is a showing of
some type.

CHATRMAN BABCOCK: Yes. My recollection of
how this all got kicked off many meetings ago was that the
Court had an inquiry or a communication from the Govenor's
Office worried about the surprise element that somebody
articulated that people were taking these depositions in
advance of suit in order to get all their discovery out of

the way and not giving defendants notice of what the claims
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were going to be that they were being deposed on and so
basically creating a sworn record and then filing a lawsuit
and saying "Ah-ha, I got you, because you've already
admitted to many of the elements of the claim." That's what
I recall as being the concern. Professor Dorsaneo.

PROFESSOR DORSANEO: If that's the concern, I
don't know whether "substantial" adds anything. But what's
the need to take the requested deposition to investigate the
potential claim? Is it before filing suit or just some
other need to take it because you like taking depositions
or? If that's the problem, why not add "before filing
suit"?

CHATRMAN BABCOCK: Yes. Carlos.

MR. LOPEZ: The argument that always got
raised in front of me was the need to investigate whether or
not it was a decent claim or not before filing. Many times
I had lawyers say "Judge, just deny it, and they won't be
able to say it's a frivolous claim, because I came here
trying to seek discovery before filing it. You didn't give
it tome, so I filed my case. I found out later that it
wasn't a great case, but I tried."

So they felt like it was a safe harbor to sort of
use the 202. They often raised the exact issue of, you
know, or the issue was always at the forefront of is it

really just a blind sighted discovery. So what I would do
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is just put notice provisions in there that made it
difficult to happen. I think that's an easy way to fix it.
Not easy, but a way to fix it.

CHATRMAN BABCOCK: Yes. The problem is that
some, I think I raised three or four meetings ago, in the
defamation area, for example, I mean, there may be multiple
publications that are candidates for a liable claim. There
may be particular statements within those various
publications that could be a candidate; but you don't know
going in, so you've got to spend weeks preparing your
witness on everything that could potentially come up. And I
actually had a case like that where that was very
troublesome, very hard to deal with.

MR. LOPEZ: It's usually not somebody dying
or anything like that.

CHATRMAN BABCOCK: Right.

MR. LOPEZ: You can usually craft it in a way
that protects the other side; but it wasn't in the rule.

CHATIRMAN BABCOCK: Okay. Richard.

MR. ORSINGER: I sure don't want to go back
to the drawing board on this rule; but maybe some of the
concerns could be addressed by requiring the party seeking
this relief to state in their application what specific
areas of inquiry. Right now we just have a kind of a -- you

have to identify the potential targets and people who might
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ought to be given notice of the deposition; but we don't
really make them say "The reason I want to file this lawsuit
is to find out whether a certain device was used or find out
who in the operating room actually participated in the
specific event or something like that." And if you were to
do that, make them state what they are trying to find out,
you'd give the trial judge a kind of leverage on limiting it
to that and the defendants would be put on notice that that
was the nature of the inquiry.

CHATRMAN BABCOCK: Okay. Judge Christopher.

JUSTICE TOM GRAY: I thought that's what (9g)
did.

MR. ORSINGER: Do you think (g) does that?

HONORABLE TRACY E. CHRISTOPHER: Yes. That's
what I was about to say. We didn't discuss making (g) any
stronger the last time. They are supposed to state the
substance of the testimony that they hope to get.

MR. ORSINGER: Okay. I mean, that would be
one way to protect the defendant, to tighten that up, if you
feel like that is good enough. This whole rule is addressed
to the discretion of the trial judge anyway. The whole
point here is that trial judges were maybe a little too lax
in what they required to permit these. So what we're
basically trying to do is to give the judges a more concrete

standard by which to exercise their discretion, and if this
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is enough.

CHATRMAN BABCOCK: Well, in fairness too, I
mean, it is only anecdotal that the judges have been too lax
in exercising their discretion.

MR. ORSINGER: Yes. I don't agree with that.
I don't see it in my practice.

MR. LOW: You don't see the ones that got
denied.

MR. ORSINGER: There may be some lawyers that
do this as a routine; but I bet percentagewise of all the
lawsuits filed I bet it's a small percentage.

CHATRMAN BABCOCK: Well, the trial
judges here would do what Carlos has brought up.

MR. IOPEZ: I saw them probably for sure no
more than once a month in the Dallas district court. That
is probably not very often. And considering how infrequent
it was it seemed like there were some attorneys that used it
more than others. You start to get a feel for -- in fact,
the one Ralph was referring to I can probably tell you who
that was without even knowing. But I always found the
harder part discretionary wise was to figure out whether
they were really trying to find out whether they had a claim
or whether they knew full well they were going to file a
lawsuit. When I denied them generally it was because I felt

like this was obvious. I told them "Go file your lawsuit.
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You clearly have a lawsuit. This person's leg got —— they
cut off the wrong leg. You're going to suit. So what is
with the 202?" and I think this rule clearly has discretion
to do that; but it doesn't give much guidance how to
exercise that discretion.

CHAIRMAN BABCOCK: Any other? David.

MR. JACKSON: Chip, I just have a question.
I mean, I've read this and I feel pretty comfortable that we
have at least a Court order to act on as a court reporting
firm. We have gotten some calls about this, and they want
to try to get us to issue a subpoena without anything, and
we won't issue a subpoena without a notice. 2aAnd they say
"Well, there won't be a notice because there isn't a lawsuit
filed." And we still try to shy away from that anyway. As
long as we're going to have a Court order along with this to
act on, I feel comfortable with it.

CHATRMAN BABCOCK: Okay. That there is an
Order though on a Rule 202 application?

MR. LOPEZ: Yes.

CHATRMAN BABCOCK: Judge Christopher, does
this come up in your court?

HONORABLE TRACY E. CHRISTOPHER: Once a month
maybe. So 12 cases a year out of 1,000 cases filed in my
court.

CHATRMAN BABCOCK: Yes. Judge Bland, before
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you abandoned the friendly confines of the district court?

JUSTICE JANE BLAND: About once a month.
They were usually cases that involved higher dollars, so I
would say that they may be more complicated cases, cases
involving higher amounts of money.

CHATRMAN BABCOCK: Okay. Do any of the trial
judges have any different experience on this?

HONORABLE LEVI BENTON: I have not had one
this calendar year; and I don't recall having one in 2003.

HONORABLE KENT SULLIVAN: They come up
infrequently; but that's not to say that someone will not
develop a CLE speech in the future and then we'll suddenly
see the flood gates open.

JUSTICE JANE BLAND: There seemed to be more
of them five years ago when it first came out than there are
now. Would you say that?

MR. ORSINGER: On that theory, if you amend
the rule, we're going to create a flurry of activity.

(Laughter.)

HONORABLE TRACY E. CHRISTOPHER: Because we
did have a Bill of Discovery; but nobody used it. And then
Rule 202 came about; and people are like "Oh, we can do
this."

CHATRMAN BABCOCK: Yes.

HONORABLE TRACY E. CHRISTOPHER: So but I
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agree. I think the numbers have gone down.

CHATRMAN BABCOCK: We made it understandable.
Carl.

MR. HAMILTON: I assume it contemplates a
written order; but it doesn't say "written."

CHATRMAN BABCOCK: It says "The Order must
state.”

HONORABLE TRACY E. CHRISTOPHER: Yes. I
didn't change that. That's what the current rule says.

MR. HAMILTON: Could the Court just do it on
the record with an oral Order?

CHATRMAN BABCOCK: It sounds like you'd have
trouble with the court reporter if that happens.

HONORABLE TRACY E. CHRISTOPHER: I mean,
everyone gives us an Order to sign.

CHATRMAN BABCOCK: Okay. Well, I hear
discussion; but I don't hear an overwhelming groundswell for
revisiting the issue that we decided before, that we would
not require a statement as to why the petitioner could not
wait until after the suit was filed to take a deposition.
Does anybody -- is that a fair read of our committee? Does
anybody disagree with that?

Okay. So I think we'll move to what Tracy
suggests as strengthening the language in 206.4(a) (2) to a
"substantial need" and having "the need outweigh the burden
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or expense of the procedure." Judge Gaultney.

HONORABLE DAVID B. GAULTNEY: Before you do
that I just had a question on 206.4(a) Required Finding. It
says "The Court must." I wonder if that should be "may."

CHAIRMAN BABCOCK: Right. Using the word
"must" makes it sound like the world prefers or encourages
it.

HONORABLE DAVID B. GAULTNEY: It suggests the
Court may order the deposition. The only time he or she is
going to have to do it is if these exist. So if you change
it to "may," you're saying the authority is limited to the
existence of these circumstances.

CHATRMAN BABCOCK: What do you think about
that, Judge Christopher?

HONORABLE TRACY E. CHRISTOPHER: I have a
vague recollection that we talked about whether this should
be "may." But, I mean, if we make it "may," it obviously
will weaken the rule. And so if that's the intent of the
committee, then that's the intent of the committee.

CHATRMAN BABCOCK: How do people feel about
"may" versus "must"?

MR. MUNZINGER: "Must" makes in mandatory.

CHATRMAN BABCOCK: Huh?

MR. MUNZINGER: "Must" makes it mandatory. It

takes all discretion away from the trial judge. If these
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factors are established, the trial judge has no discretion
at all.

MR. ORSINGER: It doesn't prohibit the Court
from granting it when the standards are not met. The "may"
and "must" doesn't change that. What if I miss it? Can the
judge still order it?

JUSTICE TOM GRAY: It's says "but only if."

MR. ORSINGER: I think that means that it
cammot be ordered unless these standards are met then.

HONORABLE TOM GRAY: (Nods affirmatively.)

MR. BROWN: Question.

CHATRMAN BABCOCK: Yes.

MR. BROWN: If you want to say the Court may
not order a deposition unless it finds that, I mean, is that
what we're trying to accomplish?

HONORABLE DAVID B. GAULTNEY: That's what I
was, that's the way I was reading it; and that's why I
suggested "may." You may order it only if you find these
things. If we say "You must order it if you finds these
things, " it's like if these are proven, then all discretion
is removed. However discretion remains if they're not
proven. So that's the problem.

MR. BROWN: I think it would be clearer if
you say "The Court may not order a deposition unless it

finds" to make your point.

ANNA RENKEN & ASSOCIATES
512/476-7474




09

09

09

09

09

:40

:40

: 40

:40

141

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

11525

CHATRMAN BABCOCK: "The Court may not order a
deposition to be taken unless it finds."

MR. BROWN: "Unless it finds."

MR. ORSINGER: But see, that doesn't require
the Court to order it if it does find. So how do you make
them do it when the standard is met and prohibit them from
doing it when the standard is not met?

MR. YELENOSKY: Is that what we wanted?

CHATRMAN BABCOCK: Ann McNamara.

MS. MCNAMARA: How can you not order it if
you make these findings? Because the findings sort of tell
you what the outcome is going to be. What else would you be
finding to cause you not to order it if you find these other
things?

HONORABLE DAVID B. GAULINEY: That's why I
would say "The Court may order it if it finds these, but
only if it finds these."

MR. YELENOSKY: But that doesn't answer her
concern, which is that you also may not. You could find it
is going to cause a failure of justice; but "I ain't going
to do it."

MS. MCNAMARA: Authorizing a miscarriage.

CHATRMAN BABCOCK: Carl.

MR. HAMILTON: I have a problem with
206.4(a) (1). It sounds like -- I don't know that I know
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what it means to start with "to prevent a failure or delay
of justice." It almost sounds like that ought to go with
the part about "perpetuating testimony."

HONORABLE TRACY E. CHRISTOPHER: Well, that's
-— I think subsection (1) was designed, you know, more
specifically for the deposition to perpetuate testimony; but
I think we thought we should leave it in as a potential
altermative finding. But I don't have a problem deleting
(1) from that section.

MR. HAMILTON: When you talk about an
anticipated suit the applicant then is already saying "I
anticipate suit." So why then can't we wait until the suit
is filed before we do the deposition? It almost sounds like
that necessarily goes with perpetuating testimony because
somebody is about to die or something like that.

CHAIRMAN BABCOCK: Yes. And the balancing
that you're asking the Court to do in (2) is not the
balancing of the perceived harm.

MR. HAMILTON: Right.

CHATRMAN BABCOCK: Because the substantial
need would be on the part of the petitioner; but the harm is
you're sneaking up on me in litigation without giving me
notice about what it is you are going to ultimately sue me
about and trying to get my testimony on the record before I
have notice of that. And that's not the flip side of
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subpart (2). It's just that the need outweighs the burden.
Burden I suppose could be read broadly to encompass the
surprise almost.

MR. LOPEZ: Unfairness in there.

CHATRMAN BABCOCK: Yes.

HONORABLE KENT SULLIVAN: Chip.

CHATRMAN BABCOCK: Yes, Judge Sullivan.

HONORABLE KENT SULLIVAN: In 206.5 is it
possible that we would want to enhance the discretion there
for just the reasons that you're suggesting and say that if
with hindsight it is clear that a deponent was not given
proper notice of the substance matter and the deponent
and/or party was ultimately blind sighted, that the Court
could explicitly disallow the use of the deposition? The
implication I think currently in 206.5 is if you weren't
given notice, as in there is proper service of the Order,
deposition notice, whatever on someone, that party could
object just as you could I think just in the context of
civil, any civil litigation under the rules.

But I wonder about the unfairmess element. To
someone who was there and did participate, is it possible
that we would want to leave open that possibility?

CHATRMAN BABCOCK: I know we did talk about
that at one of our prior meetings where, you know, the

witness has said "yes," and then later finds out "Ch, you
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mean, that's what I was saying yes to" and you can strike
that and now say "no." 2And I don't think people were too
enthusiastic about that. But Richard.

MR. ORSINGER: On the 206.4(a) I still think
that using "must" with "given only" leaves us in an
ambiguous situation; and I'm going to propose that we leave
the "must" in there and say "must order the deposition if
the following is shown" and then have (1) and (2), or just
(2), and then end with the sentence "Unless the findings are
made, the Court cannot" so that it's clear that if the
findings are made, you must allow it and if the findings are
not made, you cannot allow it, because right now I think
it's real ambiguous.

PROFESSOR DORSANEO: I agree with Carl that
(1) doesn't seem to help me very much and it doesn't seem
particularly pertinent to what we're talking about here.
Basically I think it's even more unintelligible than (2)
and not helpful.

I think (2) is very ambiguous, because I still
don't know what you need it for. Is it because you don't
have the information and you want to verify the information
that you had before filing suit? Is it because you need the
information in order to make the determination that you're
going to file suit? I need to know that. But that

balancing needs against burden doesn't help me unless I know
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what the target is that I'm dealing with.

Frankly, I don't like this Rule and I've never
liked it; and I would like it to be the way you didn't vote
for last time, that you need to make some showing that you
can't file suit. So that's my mind set; but we've already
gotten past that, and I don't want to revisit it, I suppose.
But I would add "before filing suit." That seems to me to
be the pertinent need. Not that I need it because I need it
in a sense that it's relevant information with respect to
the claim that I'm thinking about.

CHATRMAN BABCOCK: Buddy.

MR. LOW: What if you're a defendant? I
realize that this witness, he's on his death bed and I think
he's going to die, you know, fairly soon. So and the
plaintiff won't file his lawsuit because he's waiting until
he leaves. I know there is going to be a lawsuit. But
what? As a defendant don't I have a right? I can't walt to
file suit. I mean, why can't I get the deposition of that
person at that time when I just I'm not sure what he's going
to say; but I anticipate and I hear that the plaintiff is
waiting until he dies before he files his lawsuit so then I
lose that testimony.

PROFESSOR DORSANEO: Isn't the other rule
about that?

MR. ORSINGER: It's under 202 now.
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MR. LOW: All right. But that would really
be investigation, because I'm not -- I don't know what he's
going to say, so I'm investigating. But I have a suspicion,
and I'm not going to file a lawsuit. And it might not be to
perpetuate testimony; but I just hear a rumor that that's
what they're waiting on. 2And I haven't talked to him; but I
want to go out, so I anticipate, so this is for
investigation for the defendant.

PROFESSOR DORSANEO: I don't think adding the
words "before filing suit" would be a problem then for the
defendant, because the defendant could just say "I'm not
filing the suit."

MR. LOW: In other words, you shouldn't.
Okay. But you shouldn't require somebody that doesn't want
a lawsuit to say they're going to file one.

CHATIRMAN BABCOCK: Okay. Justice Gaultney.

HONORABLE DAVID B. GAULINEY: I agree that I
think (1) doesn't add a lot. I think (1) helps in the
situation where you're trying to perpetuate testimony and
there is a need for that and it suggests that by saying "in
an anticipated suit."

And actually (2) swallows (1). (2), substantial
need, if you've got (1), you're going to be able to show a
substantial need. So I think eliminating (1) doesn't hurt

the rule in any way. It emphasizes that you're talking
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about investigation. And I look the Professor's suggestion
that we add the words "prior to filing a lawsuit," whatever
the language was, I like that as well then too.

CHAIRMAN BABCOCK: Okay. Justice
Christopher, what do you think about that, that (1) really
is not needed in this 206 Rule because it really applies
more to a 202 situation?

HONCRABLE TRACY E. CHRISTOPHER: I think that
that's reasonable. I think that was one of the problems
that we talked about last time and why we wanted it split
into two separate sections, so I wouldn't have any problem.
I can't think of a reason why we'd have to keep that (1) in
there. And if people think it's confusing, let's take it
out and just go with (2).

CHATRMAN BABCOCK: Okay. Judge Patterson.

MR. GILSTRAP: Just take "anticipation of
suit" out.

CHATIRMAN BABCOCK: We'll get to that in a
minute.

HONORABLE JAN P. PATTERSON: If you add the
phrase "before filing suit," it seems to me it either needs
to be put in at 206.1 or perhaps both, 206.1 and 206.2 to
make those parallel. If you put it in 206.1, you may not
need it in subparagraph (2); but if you have it in (2), you
need it in (1).
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CHATRMAN BABCOCK: Okay. I'm not -- did you
say that --

HONORABLE JAN P. PATTERSON: The phrase
"before filing suit."

CHATRMAN BABCOCK: "Prior to filing suit"
should be in what is now 206.4(a) (2)?

HONORABLE JAN P. PATTERSON: No. 206.1 which
sort of generally states the purpose of the Rule.

HONORABLE TRACY CHRISTOPHER: You know, I
think we have to rewrite it completely if we wanted to put
that idea into the rule that there has to be a showing why
you can't file the lawsuit. I mean, we did talk about that
before and we did reject it. But if we want to put that
concept back in the Rule, I don't think just by putting a
little "before filing suit" in a couple of places is going
to do it. I think we ought to be more specific and state
specifically that you need to show why you can't file the
lawsuit.

HONORABLE JAN P. PATTERSON: My point really
goes to Bill's, to accommodating Bill's concern, if we were
to add it; but I kind of like the more open-ended nature
because I think there may be more flexible reasons why you
might want it and it unnecessarily narrows the rule. So I
think that's a point well taken.

CHATRMAN BABCOCK: Bill.
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PROFESSOR DORSANEO: Listening to what Buddy
said and thinking about it, maybe it should say "before a
suit is filed" making it passive rather than acting as if
the person who wants to do this discovery needs to talk
about filing suit.

CHATRMAN BABCOCK: And where would you
propose doing that?

PROFESSOR DORSANEO: Where Judge Christopher
said, as you may well be right. But I think it would be
adequate to put it in 206.4; but I may be wrong. I haven't
been working on this.

HONORABLE TRACY E. CHRISTOPHER: Well, I
mean, the whole idea of the deposition is to investigate a
potential claim. So by its very nature it is before suit is
filed. So adding those words in here doesn't strike me as a
benefit unless our intent is to add a requirement that you
have to show why you have to take that deposition before
suit is filed. And if that's our intent, I think we need to
e more specific.

PROFESSOR DORSANEO: Why wouldn't it? It
modifies your words "substantial need." Why wouldn't it be
clear enough? I have a substantial need to take the
deposition to investigate the claims now before suit is
filed rather than waiting.

HONORABLE TRACY E. CHRISTOPHER: Okay. So
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what you're suggesting is that the substantial need is to
take it now as opposed to before suit is filed?

PROFESSOR DORSANEO: As opposed to after suit
is filed.

HONORABLE TRACY E. CHRISTOPHER: I mean,
after the suit is filed. Versus what I understood the
intent of the Rule was to investigate the claim and that's
why I needed to take the deposition ahead of time so I could
figure out what was going on. I mean, I just think as a
matter of construction of the Rule that just throwing that
in there is going to cause problems with how you would
interpret that language. Is it substantially to take it
before the lawsuit, or is it a substantial need to take it
at all to investigate the claim?

HONORABLE TERRY JENNINGS: Because your point
is that that's the deal. If you're trying to stop a lawsuit
that shouldn't occur, well, you need to take the deposition
to investigate the claim, not that you're in anticipation of
a lawsuit at that point in time.

HONORABLE TRACY E. CHRISTOPHER: Right. I
mean, most of time people can file their lawsuit and take
the deposition. I thought the intent of this was to give
people the chance to take a deposition to find out some key
facts and then make a decision whether the lawsuit should be
filed or not.
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CHATRMAN BABCOCK: What kind of things would
they say in their petition to demonstrate substantial need?

HONORABLE TRACY E. CHRISTOPHER: Well, I had
one recently where it was a claim of racial discrimination.
And so they wanted to take the deposition to get the
person's complete claim file, you know, the personnel file
of the fired employee, and they wanted to make sure that the
person who replaced the plaintiff was white and wanted to
find out how much that person was getting paid.

You know, the plaintiff had been fired. The
plaintiff thought they had been replaced by a white person;
but there was like a change in the title of the position, so
there was a question about whether the position had been
eliminated or whether, because that position didn't exist
anymore. And so the question was "Well, have they just like
renamed it and put a white person in there?" That was the
intent of it, to get those facts for the plaintiff's lawyer
to then be able to sit down with the plaintiff and say, you
know, "I don't think you have a case here. Iook at X, Y 2
things." So that was an example that I just had.

HONORABLE JAN P. PATTERSON: And how are you
able to evaluate the difference between "need" and
"substantial need" in that situation?

HONORABLE TRACY E. CHRISTOPHER: Well, you

know, I don't have a problem with saying "need" if you don't
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like "substantial need."

CHAIRMAN BABCOCK: Was that, was your example
was that opposed?

HONORABLE TRACY E. CHRISTOPHER: It was,
because the original request was way, way broad. 2And so the
lawyer came in and said "Look. They don't need all this.
They just need this and they just need that and, you know,
we can probably agree to just that and that although we
really don't think they needed that at all." But they
basically agreed to a limited amount of information, and so
I ordered that.

And that's often what happens on these petitions.
They'1l]l get filed and we'll never see them, because the
lawyers will get together and work out something where if
what they need to find out in the medical records is the
names of the various people because they can't read it in
the medical records, you know, they'll provide that
information to them voluntarily without ever taking a
deposition.

CHATRMAN BABCOCK: Right.

HONORABLE TRACY E. CHRISTOPHER: I mean, it
does have a benefit because the plaintiff's lawyer has the
threat of coming to court to get the information if the
defense isn't going to cooperate and provide some of this

stuff to them voluntarily.
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CHATRMAN BABCOCK: Yes. But of course, if
the information it favorable to the defense, if it destroys
the claim, they're obviously going to give it to them before
suit --

HONORABLE TRACY E. CHRISTOPHER: Right.

CHATRMAN BABCOCK: -- whether there is a 206
petition or not.

HONORABLE TRACY E. CHRISTOPHER: Right. But
see, that is a benefit to the rule. Well, like for example
in my racial discrimination case, if we didn't have this
Rule, the plaintiff's lawyer would have to file the lawsuit
before they could get the discovery; and then they could
possibly be subject to the contention that it was a
frivolous claim. I mean, your client comes in with a set of
facts to you, and you know, they may or may not have all the
facts; and I mean, I do see some benefit to the rule as it's
been playing out in my court.

CHATIRMAN BABCOCK: Yes, Judge Bland.

JUSTICE JANE BLAND: To address Justice
Patterson's difference between "need" and "substantial
need, " I think "substantial" is helpful in the rule, because
in Tracy's example, you know, if they asked for, they may
have a need for in addition to the things they really needed
they may have a need for six or seven other things that
could be helpful, but they don't have a real need for it to
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prove an element of their claim. In addition "substantial
need" says to me it's a need that you can't get anywhere
else, that you can't discover without the use of this tool.
So I think putting "substantial" in there conveys to the
trial judge that it's not wholesale discovery prior to the
instigation of suit. So I would like to leave it in.

CHATRMAN BABCOCK: Ann McNamara.

MS. MCNAMARA: I just want to agree with
Tracy. I think this is one of those things that does kind
of hold off litigation, because a lot of times in business
people will be thinking that they have been somehow cheated
or wronged or whatever. It's a way to get enough
information for a lawyer to head off litigation; and so I
think it does serve a good purpose, like she says.

HONORABLE TERRY JENNINGS: I think that's the
point. If we're going to have this rule, we have to
recognize the purpose behind the rule. 2nd if we get to a
point where we're crafting it to the point where it is not
affecting it's purpose, then why have it?

CHATRMAN BABCOCK: Stephen.

MR. YELENOSKY: The comment about the need
may be for one aspect, but not another, does the wording
need some clarification on that? Because it just says
"substantial."

JUSTICE JANE BLAND: I like it the way it is.
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We evaluated administrative judges' findings on substantial
evidence. It's more than a scintilla.

MR. YELENOSKY: I don't mean the standard. I
mean it just says "substantial need for the deposition.”

And is that language sufficient to say "You can do this in
the deposition, but not that. You don't need to do" --

JUSTICE JANE BLAND: I think it would say
"You're entitled to the personnel file of your plaintiff and
you're entitled to find out who she was replaced by; but if
you want these 25 other persomnel files, I'm not ready to
give those to you right now." 2nd that's usually how these
things come up, you know.

CHATRMAN BABCOCK: Frank.

MR. GILSTRAP: I think where we are is there
is general agreement that pre suit depositions are useful
and should be retained for investigating a claim; but there
is some perception that there is some type of abuses that go
on in some cases. And so we've been exploring ways to cure
that problem. And all we can come up with is beefed up,
generalized language that can easily be circumvented.

And I think I go back to Judge Christopher's
coment which I think was the understanding of the
subcommittee: You know, we're going to change the rule.

Are we really going to gain anything by this? 2and we're

going to pay a price because we are going to have new
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confusing language that's got to be construed. I just
wonder if we're getting anywhere with this. Are we really
going anywhere, or is this just a cosmetic fix?

CHATRMAN BABCOCK: Buddy.

MR. LOW: The same safeguard to the abuse has
got to be the trial judge as is your safeguard in many
rules, and it's hard to improve on that. So I agree with
Frank.

CHAIRMAN BABCOCK: Judge Peeples.

HONORABLE DAVID PEEPLES: Levi mentioned
something a half hour ago that I think we need to talk
about; and that is if the abuse is catching the defendant
unprepared, why not lengthen the time frames on this? The
only one I see is you can't have the hearing quicker then 15
days. That could be lengthened. 2nd I think in the
situation where there is an insurance doctor or nurse or
something, it may take them longer than that to find out who
is going to defend and so forth. 2And so we could do a lot
of good I think by saying maybe 30 days. You have got to
wait that long to have your hearing.

And then I don't see anything in here -- maybe it
is -- that says how quickly the deposition can take place
after the judge has ordered it. Maybe say you can't do it
faster than 20 days or 30, in other words, slow down this

hurry-up process and I think a lot of the abuse might go
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away .

CHATRMAN BABCOCK: Carl.

MR. HAMILTON: Well, I'm not sure why this
got in the Rule to start with under the Discovery Rule.

HONCRABLE LEVI BENTON: Carl, we can't hear
you, sir.

MR. HAMILTON: I'm not sure why this rule got
in the new Discovery Rules in place of Rule 737. Before
this new rule we didn't have these problems. We hired
investigators to investigate the facts. We didn't do
depositions to investigate facts. The old Rule 737 required
a suit to be filed in the nature of a Bill of Discovery. I
haven't researched it; but I assume if you filed suit, you
have to give everybody the appropriate notice and service
and so on; and there weren't depositions taken without
proper notice and without lawyers on the other side.

So I think we've created something here that
wasn't maybe intended; and now it's caused more problems
with the abuse. 2And I think we ought to somehow try to work
toward reducing it or eliminating it, maybe go back to the
old Rule.

CHATIRMAN BABCOCK: Richard.

MR. ORSINGER: Under this discussion about
"need" versus "substantial need" I'd like to ask anyone

including Judge Christopher if I am like the plaintiff in
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your racial discrimination case, if I don't know whether I
have a claim or not, is that a need? If it is a need, is it
a "substantial need"?

HONORABLE TRACY E. CHRISTOPHER: Well, I
think as Jane said, you have a substantial need to find out
were you replaced by a white person. You think you were;
but because of the way the titles changed you're not 100
percent positive. So I would think that that would be a
substantial need. You don't need -- there is a not a
substantial need to take a unch of other depositions and do
a whole bunch of other discovery.

MR. ORSINGER: But not knowing enough to know
whether you have a lawsuit is a substantial need? Is that?
Because if it's not, then I don't like the word "substantial
need, " because I think that this rule should be used by
people to do something short of filing a lawsuit. If I need
some information to give my client good advice, I ought to
be able to get it somehow short of just suing everybody and
running a risk of Rule 13 sanctions later on.

And so I'm a little bit worried about it. If we
all agree that not knowing whether you have a claim or not
knowing whether certain defendants are part of your claim,
if that's a "substantial need," then I'm okay with that
language.

CHATRMAN BABCOCK: Bill, then Judge Patterson
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and then Carlos.

PROFESSOR DORSANEO: That's get back to the
need question again; and that's a very low threshold, that I
know don't whether I really do have a claim that I can
prove, because I don't actually know all of the truth about
what happened and how I was treated. It is a very low
standard for frivolous lawsuits that Chapter 10 of the Civil
Practices & Remedies Code doesn't require you to know the
truth of these things to file a lawsuit. You're merely
supposed to assert that you expect after discovery that your
claim will be validated and to put that in your petition.

If we want to have a really low standard, that's fine. But
you know, I wonder why we have this procedure to begin with
then.

CHATRMAN BABCOCK: Judge Patterson had her
hand up first.

HONORABLE JAN P. PATTERSON: It may be that
you might want to specify what the showing should be,
because I, whatever we do, I don't think that the word
"substantial need" gets us there. It particularly worries
me if we now equate it to "substantial evidence" meaning
more than a scintilla, because that, well, that's -- I mean,
you raised that; and I feel that --

JUSTICE JANE BLAND: I just meant that using

the word "substantial" is not unknown. I didn't mean that
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the two standards are the same. I'm sorry.

HONORABLE JAN P. PATTERSON: Well, that has a
judicial gloss on it; and that's thrown us now into a whole
different area, because it can't possibly be equated to
that. If it is, then what does the word "need" mean? And
so that's, I think that that was very confusing.

CHATRMAN BABCOCK: Carlos had his hand up
next and Judge Christopher.

MR. LOPEZ: There is a difference between a
sentence that says "need to take a deposition" versus "need
to take the deposition in order to investigate the claim."

I mean, to me I read that to mean you need to investigate
the claim. "Need" means you can't get it somewhere else.

In other words, you may have thought about hiring the
investigator or you may have done other things; but it turns
out the only way you're going to get the information is
asking for a depo. That to me that's "need" as opposed to
"wants." And so that's the way I read it; and I realize
that's just my reading. It makes pretty good sense.

I mean, I could certainly in Dallas five years ago
we had a rash of people filing sanctions claims claiming
they were frivolous. 2And I could see an argument in that
case "You mean you filed a racial discrimination case and
they replaced a black woman with a black woman and you

didn't bother to check that out first before filing a
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lawsuit?" I could already hear that argument; and it sounds
like a pretty good argument actually.

So there is an interplay there between this rule
clearly and how much investigation you have to do before
it's enough to avoid the sanction under Rule 10. And that's
why I went back to the attorneys were using it as a safe
harbor. "I tried to figure out before the case; but Judge
Lopez, didn't grant the 206 deal, Rule 206."

CHATIRMAN BABCOCK: Judge Christopher and then
Justice Bland.

HONORABLE TRACY E. CHRISTOPHER: I just
wanted to say that there is an advantage to not requiring
the suit to be filed, because let's look at my racial
discrimination case. So they can't get this information, so
they sue the company. They might even sue the individual
who fired the plaintiff. And there's a stigma to being
sued; and if you get information that causes the plaintiff's
lawyer to say to the plaintiff "You don't have a case, you
should not file it" through a pre suit deposition, that's an
advantage. Or a doctor, if they get some information before
through this pre suit deposition that causes the plaintiff
and the attorney to say, you know, "We're not filing a
lawsuit, I mean that's an advantage. They don't have to
report they've been sued.

CHATRMAN BABCOCK: Judge Bland.
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JUSTICE JANE BLAND: On "substantial need" I
didn't mean to convey or imply that it was to mean the same
thing as "substantial evidence." I just was trying to
articulate that "substantial" is a word that is used to
indicate a matter of degree and one that people are familiar
with. And I certainly wasn't meaning to say that this had
any other context other than the fact that the word
"substantial" conveys a degree and that it's not unknown,
the word is not unknown in the judicial context.

With respect to Judge Peeples' comment about
changing the timing, the timing is usually not the problem
in these cases, because the lawyers can work out when the
deposition shall take place and make sure that there is
adequate time to prepare. But the problem is the fact that
the defendant goes first or testifies first before the
filing of the petition or the claims, so the defendant who
is going or the putative defendant I should say is being
required to testify under oath about facts before they have
had an opportunity to review a petition or something else
that would indicate the claims against the defendant.

And I don't think it's that the defendants feel
rushed to comply with the judge's order or that they don't
have any adequate time to prepare their witness. It's more
a question of they're not sure how to prepare their witness

because they're not sure exactly what facts the plaintiff is
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interested in asking about and what claims the plaintiff may
potentially be after once suit is filed.

CHATIRMAN BABCOCK: Judge Benton.

HONORARBLE LEVI BENTON: I agree with what
Judge Christopher said a while ago. And but it seems to me
if you believe that, then what we should do is take the word
"need" out and just have the rule say "If a petitioner wants
to investigate a potential claim, let them do that."

Because there is the stigma.

And this language about the need outweighing the
burden or expense, Chip, your clients are concerned about
being sued; and maybe what comes out of this deposition is
no lawsuit. To protect the defendant I understand your
observation about -- I don't wholly agree, Jane. I think
the timing does help. We should push back the time and then
expressly limit it to one deposition.

CHATRMAN BABCOCK: Stephen and then Allistair
had his hand up.

MR. YELENOSKY: I think if the policy is to
avoid suits that otherwise wouldn't be filed, it's not
necessary to focus on the adjective in the current word
"need." It's not the degree of need. It's the need for
what. And either you need it to figure out whether to file
the suit or you don't. That's what you need to specify, the
need for what; and that avoids "Well, I need it so that I
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can figure out what the damages are." Well, you wouldn't
grant that because you don't need to know that in order to
figure out whether or not you have a potential suit.

I also disagree with Judge Benton, because I may
want to investigate the racial discrimination case; and on
your rule I would automatically get a deposition when the
proper response from the judge may be "Well, what did the
the EEOC files show?" You don't need a deposition.

So if the question is need or not, there is no
other way you can figure out to file the suit and the policy
objective is to avoid suit, then you specify "need that in
order to figure out whether to file a suit" in whatever
words you want.

CHATRMAN BABCOCK: Allistair, you were next.

MR. DAWSON: I guess my observation first is
that there is a lot of benefit apparently that comes from
this Rule; and I haven't heard anyone articulate that in
reality people are abusing this. I heard that there is a
perception that people are abusing it; and I wonder whether
the perception is realty, because no one at this table that
I've heard says "Yes, I have experienced these situations
where it has been abused." 2and so given that, one, I start
with what Judge Christopher said at the outset: Why don't
we just leave it the way it is? Number two, if you are

going to change it, then it would seem to me you do not want
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to create a disincentive to use this rule. To the contrary,
I think you want to encourage people to use this rule and
not strengthen it in a way people are not going to use it
and then just file a lawsuit.

That's what is going to happen. If you don't go
through this process, the lawyers are just going to file the
suit and you're going to have more and more frivolous suits
filed. Hopefully people, you know, file these petitions and
investigate their claims and convince their clients either
not to sue certain defendants or not bring the lawsuit at
all.

And finally, on the "substantial need" issue my
concern is that some trial judges are not going to allow the
use of this procedure because they're going to hold the
petitioner to a standard higher than I think they should be
held to. So I wonder whether if you're going to change the
rule, you might have language that just says that the
petitioner has shown a need to take a requested deposition
prior to the filing of the lawsuit and that that need
outweighs the burden and expense. And then that way the
petitioner has to come in and say "Here's why I need to take
this deposition before I file this lawsuit." I would
advocate if you're going to change the rule, that change in
language.

CHATRMAN BABCOCK: Carlos.
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MR. LOPEZ: I think one way to effectuate
this the more I think about it the more I agree that
investigate, "I need it because I need to investigate a
potential claim," that's pretty darn broad. I mean, you
know, maybe we need to make that you need it because you
need it to investigate whether a claim had merit or not.
That's really when we say "investigate a claim" we mean find
out whether it's frivolous or not. Maybe we need to say
that.

MR. LOW: Merit against whom? If 10
people -- I'm sorry. There is a road contractor out there.
You know, the state highway is out there and you have an
accident. You don't know the contract; and I guarantee you
none of those people are going to talk to you. We don't
have a relations back doctrine like that do in federal court
where you can sue Contractor 1, 2 and 3, John Doe 4, 5, 6
and it relates back like they do in federal court. The
statute of limitations is about to run, so you better get
out there. They're not going to talk to you. 2And so that's
a need to investigate just to see against whom or who or
maybe nobody, because you can't sue the state.

MR. IOPEZ: I guess I'm just having real
trouble, because I can't think of a judge that would deny
that under that circumstance.

MR. LOW: Well, I can't think and I hope
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wouldn't any do it. But they've got to have the right
procedural tool before they'll do it.

CHATRMAN BABCOCK: Judge Jennings.

HONORABLE TERRY JENNINGS: Along those lines
and what Allistair was saying, it seems to me the emphasis
needs to go from "need" to "what do you need," "the
information you need." So what I was going to suggest is
take out the word "substantial" before "need" and add the
words in before "to" and "investigate" "need to take the
requested deposition to obtain information necessary to
investigate." I don't know if that would help tighten it
up.

CHATRMAN BABCOCK: I'm sorry, Judge. What
are you saying?

HONORABLE TERRY JENNINGS: Take out the word
"substantial" before need and then add in the word "obtain
information necessary to" before the word "investigate." So
it would read "Has shown a need to take the requested
deposition to obtain information necessary to investigate a
potential claim."

MR. YELENOSKY: That's a good articulation of
what I was trying to say, a better articulation.

CHATRMAN BABCOCK: So that was seconded.
Carl.

MR. HAMILTON: I would suggest that we add
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"information not otherwise reasonably available" or
something like that, because I think there needs to be a
showing that you can't get the information in ordinary
methods of investigation.

HONORABLE TERRY JENNINGS: "Otherwise
unobtainable. "

MR. HAMILTON: Something like that.

HONORABLE TERRY JENNINGS: "Necessary and
otherwise unobtainable. "

MR. LOW: But some of the information you can
get might be available; but some of the key might not. So
can you not depose him on things that are available
otherwise?

CHATRMAN BABCOCK: Nina Cortell.

MS. CORTELL: A few comments. First I
basically agree with what Allistair said. I do think that
we need to remember that at a prior meeting though that
Ralph Duggins did give a long story to explain where there
was an abuse under the rule and even though we haven't had
someone give a similar story today, that our record will
reflect that.

It seems to me, picking up on what has been said,
that the basic thing is we always need the applicant to show
is a need to take discovery prior to the filing of suit,

that there is some reason why that has to happen outside of
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the normal context of filing a suit. I don't think it needs
to be any more specific than that. I don't know that I
would use all the additional verbiage we've been talking
about. 2And I like that better than talking about a weighing
between "need" and "burden," because I'm not sure what that
even means, "burden or expense."

What we're saying is the applicant coming forward
has established a reason why we should have a somewhat
extraordinary circumstance where a pre suit discovery is
taken. And I don't want the word "extraordinary" in the
rule; but that's the basic idea. Why should we trigger
discovery pre suit?

CHATRMAN BABCOCK: Justice Gray.

JUSTICE TOM GRAY: I'm going to just make a
pitch. I like it the way it's worded. And part of the
reason is everybody has kicked around the word
"substantial." We're talking about the ability to compel
this particular deposition under ocath. Anything that the
parties can do by agreement is going to be done anyway. And
what you're talking about is giving the parties the tool to
go to a trial judge and say "Here is what I want to do."

From what the trial judges, what I've heard them
say today is that where we get this is when somebody is
wanting to take more than what is reasonable, and they're

trying to cut it back to something and they usually work it
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out. And in a few situations they don't; and more than
likely when it comes to me I do less than what is being
initially asked for. That's kind of what I heard you-all
kick around what happens.

And so it seems to me that that word being in
there gives that trial judge the ability to do the "Oh, come
on. You don't really need that at this stage of trial to
determine whether or not you have a lawsuit." So, you know,
it just seems to me this is the rule that is going to kick
into gear when they can't do it by agreement and somebody is
asking for more than they need and it's well worded to
accamplish that objective.

CHATRMAN BABCOCK: Is that a show stopper?
No more comments after that speech? Harvey.

MR. BROWN: I just want to say I have seen
abuse, not often; but I did see it abused when I was a trial
judge. And the real abuse was the lack of notice, not in
time, but what are they going to get into and how do I
prepare my witness?

One case in particular was med mal'; and of course
they were arguing "We don't have a 4590(i) letter. We don't
know what part of the medical procedures you're going to get
into; and essentially we have to cover the whole gamut
guessing what they're going to do," which sounds similar to

your experience when you had a liable case and they wanted
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depositions.

So I think the most important provision in here in
some ways is the provision that tells the Court what the
substance of the sought after testimony is. If I was going
to beef anything up, I might beef that up; but I think
that's the biggest complaint that defendants have is they
don't want to go in blind.

CHATRMAN BABCOCK: Yes. And I recounted two
or three meetings ago what I thought was an abusive
situation, and there were like six or seven depositions
taken. The plaintiff didn't need any more discovery after
this was done. I mean, we were ready to go to trial as far
as he was concerned.

MR. LOPEZ: Could we not write something like
that? It's going to be awful cumberscme I think at the
initial hearing; but that's kind of how the judges ended up
most of the time in the hearings getting into that anyway,
asking the plaintiff's lawyer "What exactly are you really,
what are you getting at here? What are going to be the
issues here?"

I remenber one hearing actually I made them say
"Tell me what the subject of the deposition is going to be."
And the defendant said "Judge, if you'll limit it to that,
we're okay." And I said "Okay. We will limit it to that."

And so I wasn't there to referee the deposition when it
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happened; but it gets a little cumbersome; but you could put
something like that in the rule if that is really what we're
concerned about.

CHATRMAN BABCOCK: Buddy.

MR. LOW: But it's discovery. How are you
going to be able to tell what you want to develop? It's
discovery. One thing leads to another and something else.
So how are you going to tell? I mean, I can't even a lot of
times tell my witnesses after I've been in a lawsuit a
couple of years what the plaintiff's lawyer is shooting at.
So, you know, I don't know that you can do that.

(Laughter.)

PROFESSOR DORSANEQ: Whether somebody intends
to abuse this or not, I think it's inherently abusive to
eliminate all of the procedural protections that normally
are involved in the litigation process and to just do this
to see what happens, to see what comes up. 2As a
proceduralist I just don't like this whole idea. It just
seems upside down to me. And at least say you can't do it
unless you have a need to do it before suit is filed. At
least say that rather than some need to do it because I need
to find out whether I have some sort of a potential claim
that I have been possibly just imagining.

CHATRMAN BABCOCK: Yes. Well, yes. I mean,

you know, the way it's written you could go in and say, you
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know, "I think I've got a defamation claim against this
defendant. There's a publication that on its face is
defamatory. I say it's false; but the actual malice is
going to be an issue and I need to find out about that. So
give me five depositions to see whether I'm going to be able
to prove actual malice because it's very hard to prove."
Carlos.

MR. CARIOS: The original comment too to
Rule 202 we always used to argue about whether that meant --
I wasn't at the last meeting; but I heard someone talk about
it -- which is you can restrict the use of that depo later
on in a way that tries to establish fairness. The issue
becomes if the guy said "yes" under oath originally and now
he's saying "no," even if you say that deposition never
happened, you can impeach them now with sworn testimony.

But I think the other side of that coin people
would say "Truth is truth. Truth doesn't change based upon
how good your lawyer is. If you gave a sworn answer, you
gave a sworn answer." And we had that come up as well. But
I don't know. That's a philosophical argument there.

CHATRMAN BABCOCK: Yes. Kent.

HONORABLE KENT SULLIVAN: I just wanted to
say I had one Rule 202 proceeding in which the respondent
did file special exceptions on the issue of lack of

specificity. So there is some improvisation going on out
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there.

CHATRMAN BABCOCK: We filed one in my case.
We filed a special exception and it was denied.

MR. GILSTRAP: I think we need to distinguish
a couple of the examples that have been brought out so far.
Chip has talked about this requirement apparently in common
law that the plaintiff in a defamation case has to
particularize his allegations in his pleadings. And Harvey
talked about the situation of a medical malpractice case
whereby statute the plaintiff has to particularize his
allegations in some letter or report prior to filing suit.

Those cases are different from Buddy's case. In

your negligence case you go and you say the defendant is
negligent. That's all you have to say and you get
discovery. So I don't think that in your ordinary case we
have this problem. We have this problem of the defendant
going in there blind, not knowing what the allegations are
in these particular two kinds of cases, but not in ordinary
cases because often the defendant doesn't know what the
allegations are when he gives his deposition in a regular
case.

CHATRMAN BABCOCK: Justice Bland.

JUSTICE JANE BLAND: Well, these Rule 202
depositions don't come up in regular cases. If all the

plaintiff has to do is allege general negligence, there
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usually isn't a Rule 202 request. When they come up is when
there is a need to get some particular facts for, in order
to plead the lawsuit.

MR. LOW: If you don't know who is negligent
and you've got a whole bunch of people out there.

JUSTICE JANE BLAND: That's true. And I'm
not saying that, you know, there shouldn't be. I'm just
saying in reality with notice pleading if you can make a
general allegation of negligence based on the facts that are
in front of you, then usually they're not going and getting
a bunch of Rule 202 or making a bunch of Rule 202 requests.
It's when they're trying to find out information about
either another defendant or they need some particular
allegations in order to satisfy the elements of the claim.

CHATRMAN BABCOCK: Okay. I think we've got
two issues here: First whether under 206.4(a) we ought to
fiddle with the "must" and turn it into a "may." And
secondly, whether the subparagraph which is currently
206.4(a) (2) should keep the word "substantial" or whether we
should modify it in some way.

And I'd like to see if we can get the sense of the
committee on these two issues unless somebody else has got
something more to say about it. How many people think that
we ought to leave the "must" language as it is? Railse your

hand. How many people think it should be changed to "may"?

ANNA RENKEN & ASSOCIATES
512/476-7474




10:

10

10:

10:

10

28

129

50

50

:50

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

11560

Thirteen to nine with the chair not voting leave it as
"must." Now how many people think that we should leave
Judge Christopher's "substantial need" language in the rule?
Raise your hand.

MR. HAMILTON: As opposed to what?

CHATRMAN BABCOCK: As opposed to taking
"substantial" out. All right. As written? How many people
are as written? How many people think we should take the
word "substantial" out? "Substantial" stays in by a vote of
13 to 11, the chair not voting. Do you want to take our
morning break and then we'll go try to finish the rest of

the rule?

(At this time there was a recess and the
hearing continued as follows.)

CHATRMAN BABCOCK: All right. Shall we get
going? All right. Where I think we are is 206.4 we've
gotten through the language in subpart (a) that deals with
"may" versus "must." I think there was a consensus to
delete subparagraph (1) with the concurrence of the chair of
the subcommittee; and we've gotten through subpart (2) on
"substantial" versus "not substantial."®

On the break Carl wanted to take another sfab at
getting the language before suit is filed put in here. And

of course, I'm willing to discuss anything for however long
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we need to discuss it. My sense is that has been rejected
before; ut maybe not. So Carl, make the case for putting
"before a suit is filed" in 206.4(a) (2).

MR. HAMILTON: Well, I think before we talk
about whether one would have to make a showing that the suit
could not be filed before discovery was obtained. This is
slightly the same thing. I think it's slightly different to
say that you have to show a substantial need before suit is
filed. Maybe we're saying the same thing; but there's been
a lot of people that have commented about that language,
So. .

CHATRMAN BABCOCK: Yes. It seems to me it's
implicit in this rule that you're having to show
"substantial need,"'because it is coming before a suit is
filed. That's the whole preface of the rule. So unless we
want to make a wholesale shift substantively, which Judge
Christopher says and I think properly so, would require a
different philosophy with respect to all of the parts of
this rule, then I think we're probably okay where we are.
Although Carl, as you know, I'm more on your side on this
one than what the majority was. Does anybody else have any
other comments on that? If not, why don't we go to the
contents part; and I think the language involved had been
added by the subcommittee.

HONORABLE TRACY E. CHRISTOPHER: Right.
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CHATRMAN BABCOCK: The judge may limit the
scope of discovery in the deposition.

HONORABLE TRACY E. CHRISTOPHER: And I had to
scratch out the provision in 206.5 that the scope is as if,
just as if the lawsuit had been filed to make those
consistent.

CHAIRMAN BABCOCK: Okay. What comments do
you have here? Carlos, did you have comments on the
contents?

HONORABLE CARLOS IOPEZ: Yes. I just was
going to throw out as a suggestion that if part of the --
there does seem to be a consensus about a danger to the
defendant, the deponent I guess, of sort of not knowing what
it is they're supposed to be preparing for. And without
suggesting whether it's good or bad, there does seem to be
an opvious place to put that. This last sentence of (b)
where it says "The order must contain the protection the
Court finds necessary to protect the witness," we could I
suppose specifically reference one of those protections
which would be to define the subject matter of the
deposition in some way; and by "define" obviously I mean
restrict, but that would be an obvious place to do it.

CHATRMAN BABCOCK: Okay. Richard.

MR. ORSINGER: This rule I think came out

before we had the ability to require third parties to
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produce records by subpoena. 2And I'm assuming it's inherent
that you could do a subpoena duces tecum with the Rule 206
deposition; but we really don't really comment on the
production of documents relative to it. And in the contents
area we don't specifically say that the Court can narrow or
specify documents to be produced. Does that go without
saying? 2m I right that they can duces tecum and that
inferentially the Court can limit the production of
documents?

CHATIRMAN BABCOCK: 206.5 says that
"Depositions authorized by this rule are governed by the
rules applicable to depositions of nonparties in a pending
suit." So wouldn't that cover it?

MR. ORSINGER: I guess if limiting the scope
of discovery in the deposition means also the documents
produced incident to the deposition, then the answer to that
is "ves." I guess this rule has always been written from
the standpoint of what questions will people answer and it
doesn't even specifically say you can require the production
of documents; but I think we're assuming you can. And if
we're all okay leaving it inferential that the Court can
narrow the scope of production of documents, that's fine.
This rule doesn't mention documents; but I know it will be
used to require the production of them.

CHATRMAN BABCOCK: It has been in the past.
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MR. LOPEZ: Most of the 202 requests I got,
I'm not sure about the ones in Houston, were accompanied by
a subpoena duces tecum and there was fairly regular wording
like "Bring documents that deal with X, Y, Z."

CHATRMAN BABCOCK: Yes. Bill.

PROFESSOR DORSANEO: Why was it? I missed
why the second sentence of 206.5 was eliminated.

HONORABLE TRACY E. CHRISTOPHER: Well, it
seemed to me that that was contradictory. I mean, normally
we have pretty broad discovery in depositions. And so if
the scope is just as if the lawsuit had been filed, but on
the other hand we're limiting the scope of the discovery, I
mean, if we were going to make a rule that the only thing
you could ask in a deposition is, you know, who, what, when,
where and no opinion questions, that would be contrary to
the normal type of deposition that we have. So I thought
they were contradictory, so that's why I scratched out that
sentence.

PROFESSOR DORSANEO: You thought what was
contradictory? The last part of 206.4(b), "the judge may
limit"?

HONORABLE TRACY E. CHRISTOPHER: Right.

PROFESSOR DORSANEO: It doesn't say the judge
"must find." It says the judge "may limit." Suppose the

judge doesn't? Just the notice and scope of discovery is
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unlimited?

HONORABLE TRACY E. CHRISTOPHER: Yes. I
mean, if you don't put a limit on a deposition, then people
get to ask whatever questions they want in a deposition
subject to the normal objections in a deposition versus a
judge being able to say ahead of time "I'm limiting this
deposition to this area only." 2and it struck me as
contradictory to have on the one hand the ability to limit
the scope of discovery and on the other hand in 206.5 to say
the scope of discovery is just your regular deposition,
because normally we don't limit depositions like that in a
lawsuit ahead of time.

CHATRMAN BABCOCK: Yes, Justice Gray.

JUSTICE TOM GRAY: Judge, wasn't this sort of
the language as I recall that, or addressed the concern that
I had articulated earlier from the prior meeting that I
erroneocusly attributed to Sarah?

(Laughter.)

JUSTICE TOM GRAY: But that we do want to at
least give the trial judge the ability to prevent a person
in be it a liable case or med mal' case from getting into
those areas protected from discovery by some other rule or
provision. In particular as I recall, the conversation in
med mal' was we didn't want getting deep into the opinion

aspect of the doctor's opinions --
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HONORABLE TRACY E. CHRISTOPHER: Right.

JUSTICE TOM GRAY: -- if what the pretrial
deposition should be about was who was in the operating
room.

HONORABLE TRACY E. CHRISTOPHER: Right.

JUSTICE TOM GRAY: And so that gives, this as
worded would give the judge ordering this deposition the
ability to limit that without running into a conflict with
themselves in the rule.

HONORABLE TRACY E. CHRISTOPHER: Right.

CHATRMAN BABCOCK: Buddy.

MR. LOW: But back to Bill's point, you could
leave the sentence in "except as limited by the judge under"
such and such. That wouldn't be inconsistent, would it?

HONORABLE TRACY E. CHRISTOPHER: No. But I
guess I didn't see the necessity for that.

MR. LOW: And he may not limit. So then if
if he doesn't limit very much, you're at least governed by
the same rule that applies if suit had been filed.

HONORABLE TRACY E. CHRISTOPHER: Okay. I see
what you mean.

CHATRMAN BABCOCK: Justice Duncan who is here
has something to say about that.

JUSTICE SARAH B. DUNCAN: As I understand

what Bill was saying, and I'm sure he will correct me; but,
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ves, (b) says the judge can limit the scope of discovery.
Once you take out the second sentence in 206.5 there is no
limit on discovery in one of these depositions. So unless
the judge limits it.

HONCRABLE TRACY E. CHRISTOPHER: Okay. I
understand.

JUSTICE SARAH B. DUNCAN: So I think what
needs to happen for clarity sake is there needs to be a
separate subsection that says "Scope of Discovery: The
scope of discovery is the same as in an ordinary deposition
unless limited by the trial Court."

HONCRABLE TRACY E. CHRISTOPHER: Or we could
just leave that sentence in there in 206.5 and add the words
"Unless limited by the judge, the scope of discovery is"
blah, blah, blah.

CHAIRMAN BABCOCK: Okay. Carlos.

MR. LOPEZ: Is there a way or is there a
reason to limit the scope of that deposition or whatever the
depositions are or somehow reference subsection (2)? In
other words, the only reason the deposition was going
forward pre suit presumably there was a reason for that.
There was a need, as we talked about. Shouldn't the scope
of discovery be limited to the extent that that need is
there? Once Buddy in an hour of deposition has figured out
what he needs to know to file lawsuit, shouldn't that be the
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end of it and let him go file the lawsuit and then everybody
gets notice and is served and have depositions? Shouldn't
we be limiting the scope of this in the first place to the
need for it in the first place?

CHAIRMAN BABCOCK: Richard.

MR. MUNZINGER: I agree, counselor. But if
you put this sentence back into it, in essence you're taking
a deposition for the trial and you've opened every subject
matter that is going to be used in the trial if there is
going to be a trial and there's no restriction on it. It's
counterintuitive to say you may take this deposition only if
you have a need to discover whether you have a claim; but
having persuaded the judge of that you may do the whole
thing as if you were in court. I think the sentence should
be left out.

HONORABLE TRACY E. CHRISTOPHER: The sentence
in 206.57?

MR. MUNZINGER: Yes, ma'am.

HONORABLE TRACY E. CHRISTOPHER: Okay.

CHATRMAN BABCOCK: Yes, Bill.

PROFESSOR DORSANEO: Well, really I think the
judge needs to define the scope of discovery. Otherwise we
get people saying, meaning the same thing and saying
something opposite should be done. You and I agree with
each other about this ought to be limited; but I think
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leaving the sentence in limits it more than leaving it out.
If the judge doesn't define the scope and if we don't really
have the issues defined otherwise, I don't know how there is
any way to keep control of this process. I start asking
somebody questions about something and I say "Well, now I
have a few other questions on some other subjects that I'd
like to ask you about that don't have anything to do with
anything in this paperwork; but since there are no limits on
this discovery why don't we start talking about this."

CHATRMAN BABCOCK: "While you're here."

(Laughter.)

CHATIRMAN BABCOCK: Richard.

MR. ORSINGER: I think, I agree with Bill;
and I think that at the end of (b) we should require the
judge to limit the scope of discovery to fit the need that
was shown. We ought to make them do that in connection with
their orders. They should also set a scope consistent with
that showing. And then you don't need to worry about this
sentence here. You ought to take it out. It would be
counterprocuctive.

MR. GILSTRAP: What if they don't? What if
they just give you an extremely -- what if they don't do it?

MR. ORSINGER: Well, if the trial judge, even
if the rule tells them they have to, refuses to do it, then

you are just going to have to make your objection and
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instruct your client not to answer, run the risk of being
sanctioned and then go to the court of appeals. What is
your other choice?

CHATRMAN BABCOCK: Okay.

MR. GILSTRAP: Answer the question.

MR. ORSINGER: If the trial judge isn't going
to play ball with this, this isn't going to work right.
What I'm saying is make the trial judge set a limit
consistent with the showing of the need. I mean, isn't
that -- what is the argument against that?

MR. LOPEZ: That's what I was saying to do.
I don't have the language right now to do that; but we need
to reference the scope of the subject matter of the
discovery to the need that was used to justify the taking of
the deposition in the first place, which is whatever it is,
206.4(2). The problem is that we haven't -- I'm not sure
how specific we're making them get in showing that need in
the first place. It's sort of a Catch-22. In order to
limit the depo to the needs they've identified you're going
to have to force them to identify their needs very
specifically. And that works fine in some cases and it's a
little tougher in, for example, one of Buddy's cases with
subcontractors and all other. But that needs to be very
simple: "I need to know who did what."

MR. LOW: But if in a truck accident and
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you're really talking about that and then you're questioning
the driving record of the driver or something, then you
know, you just say, "Well, the action is out there." Well,
that's relevant to that because it's relevant. So it's got
to be one of those things or something that's relevant
thereto, because your record might be relevant to whether he
was qualified or something like that and tie back. So it's
pretty difficult to really know and be just specific what it
is you want.

CHATIRMAN BABRCOCK: Could you add something to
the first sentence here so the sentence would read "The
order must state whether a deposition will be taken on oral
examination or written questions and must limit the scope of
the deposition to the needs shown in 206.4(a)"?

MR. ORSINGER: Great.

MR. LOW: "Matters relevant"?

MR. LOPEZ: Taking Buddy's somewhat expanded
version of it, does that make sense? "Relevant" has a
definition that we all know.

PROFESSOR DORSANEO: It has several
definitions is the problem.

MR. ORSINGER: A definition we know, but a
meaning we don't know.

PROFESSOR DORSANEOQ: Do you mean discovery

relevance or 401 relevance? I think probably the latter.
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MR. LOPEZ: T think the latter.

CHATIRMAN BABCOCK: What does everybody think
about that, limit the scope of the deposition to the --

HONORABLE CARLOS ILOPEZ: We could use the
everyday language which is "related to."

MR. LOW: Right.

MR. LOPEZ: Which is a little better maybe,
because that is probably not opening up too broad a list.
You could argue "Well, how related"? Lawyers can play games
all day.

MR. LOW: It is discovery too.

HONORABLE CARIOS IOPEZ: I agree. You have
to have some latitude. You don't want to come back to
court.

MR. MUNZINGER: It shouldn't be discovery.
It is being taken to investigate the potential of a claim,
not to gather evidence when the lawsuit has been filed, if
you're honest with the rule.

MR. LOW: Anything to obtain testimony, we
call it "discovery." Depositions are "discovery." I'm
using the term in the same way it's used in the rules.

MR. MUNZINGER: But the point of this
particular proceeding is to investigate facts and determine
whether you do or don't have a claim; and to allow the

deposition then to be expanded beyond that for use in
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discovery it seems to me perverts the rule and runs the risk
of prejudicing persons who are not present. That's the
great concern you have. You have to give notice under this
rule to those persons whom you expect have "an adverse
interest" but not all persons who have "an interest." 2And
those persons who have "an interest" may very well be
prejudiced in some way in a trial of the case by not having
been present to ask questions or do otherwise because a
judge tells a jury "Well, you can't use that against

Mr. Munzinger's client." We all know that that's silly.
It's meaningless. It's meaningless. We all know that. I
mean, we've got people whose rights are being affected by
some of these proceedings. It ought to be limited the way
it says.

MR. LOW: Limited as to discovery? That's
what we're talking about. Not limited -- I mean, I've not
heard any discussion of limited as against whom is
admissible. That's what you're talking about. We're
talking about limited, that. So you've mixed an apple and
an orange; and I've not heard --

MR. MUNZINGER: No. What I'm talking about
is what is the scope of the questions that the person may
ask at this particular proceeding?

MR. LOW: Right.

MR. MUNZINGER: 2And I'm in favor of language
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which limits the use of this proceeding to the purpose
stated on the face of the rule: To obtain information
necessary to determine whether a claim is to be filed as
distinct from going beyond that and asking questions that
would be used as if the case were pending in court and it
was discovered.

MR. LOW: You're talking about --

CHATIRMAN BABCOCK: What if we say "must limit
the scope of the deposition to information related to the
needs shown in 206.4(a)"?

MR. LON: I'm for that.

JUSTICE TOM GRAY: Where are you talking
about adding that, Chip?

CHATRMAN BABCOCK: At the end of the first
sentence. So the sentence would read "The order must state
whether the deposition will be taken on oral examination or
written questions and must limit the scope of the deposition
to information relevant to the need shown in 206.4(a)."
Richard, does that get is done?

MR. MUNZINGER: I'm in favor of that. Sure.

CHATIRMAN BABCOCK: Does that give you enough
latitude, Buddy?

MR. LOW: Yes. 1 agree.

CHATIRMAN BABCOCK: Judge Benton?

HONORABLE LEVI BENTON: I agree with that.
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And to address Richard's concern, what about language like
this, if in the event the trial court judge, to use
Richard's words, doesn't play ball: "A failure of the judge
to so order" -- any testimony taken outside of the
provisions of 204(a) can't be used at the time of trial even
if the judge fails to set out the limits in the order.

CHATRMAN BABCOCK: Bill.

PROFESSOR DORSANEO: I think you used the
word "limit." Right?

CHATRMAN BABCOCK: "Must limit."

PROFESSOR DORSANEO: I would prefer "must
specify" or "must define."

CHATRMAN BABCOCK: Okay. How would you say
it then, Bill?

PROFESSOR DORSANEO: I don't have in mind
exactly what you said; but my concept is that I don't want
the Order to just say "You are limited to do what you need.
Go for it." I want the Order to say that you can inquire
about whether the person who was terminated was replaced by
a person of the same race or a different race. I would want
it to say what the information is that you can ask about
rather than just saying "Get out there and be relevant."

CHATRMAN BABCOCK: If you say it this way,
"must limit the scope of the deposition to the information

related to the needs shown in 206,4(a)," you would have a

ANNA RENKEN & ASSOCIATES
512/476-7474




11

11

11

11

11

:11

:11

111

:11

112

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

11576

petition with a showing of substantial need; and then the
order would, whatever he felt was proper, whatever the
judge, he or she thought was proper, then the rule would
order, would require the judge to limit the scope of the
deposition to what the judge felt was proper.

PROFESSOR DORSANEO: You're thinking along
the same lines I am, I think.

CHATRMAN BABCOCK: I think so.

PROFESSOR DORSANEO: Would you want the judge
to be able to do that by putting the Order words like this?
"You are limited to the information" and then you follow
your language? Or would you want the Order to say "You are
limited to the following information"?

CHATRMAN BABCOCK: I think we're saying the
same thing. Buddy.

MR. LOW: The only thing, I mean, you don't
want to get so limited saying "You're limited to the
following questions. Only ask this and that." Otherwise
you just do written questions.

CHATRMAN BABCOCK: Go ahead, Carlos.

MR. LOPEZ: It could be a compromise. You
don't want to be so specific that it turns into deposition
on written questions; but at the same time you could say
"information related to these questions." That way you

don't have to come back to the judge every 10 seconds and
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say "Judge, here's what you told us to ask; but we really
want to ask," a tiny variance.

CHATRMAN BABCOCK: "I didn't get the answer I
wanted, so I want to ask it another way."

MR. LOPEZ: I think Professor Dorsaneo is
right. We ought to identify the subject matter areas
somewhat broadly with the understanding that it's going to
be areas related to those topics.

MR. LOW: But in a negligence case it 1s so
difficult to just outline it.

MR. LOPEZ: Buddy, that negligence language
that is so broad is clearly going to encompass broader areas
of inquiry, areas related to whether it was this guy's
negligence or this guy's negligence. That's pretty broad,
you have to admit.

JUSTICE SARAH B. DUNCAN: It seems to me what
we need is a finding of what the substantial need is. Once
the Court makes a finding then this language is okay. But
the problem is this language is -- I think it encourages
orders that just say you're limited to the substantial need
that you've shown that has not be defined or restricted or
confined. |

And on the "must," we really don't need any more
mandamus actions. Why don't we just make the order void if

it fails to do what it's got to do under (b)?
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MR. BROWN: What happens if it's void?

JUSTICE SARAH B. DUNCAN: If it's void.

HONORABLE LEVI BENTON: I agree with what
Sarah just said. We don't want to cause there to be more
mandamuses, which is why I suggested even if the trial Court
doesn't play ball, as Richard suggested, you could just say
flat out in the rule you can't use it at the time of trial.

JUSTICE SARAH B. DUNCAN: I think make it
void for all purposes.

MR. ORSINGER: But then the subpoena was
wrongfully issued and then you have a lawsuit over that, I
mean, if it's void.

JUSTICE SARAH B. DUNCAN: Yes. I think if
the Order doesn't state whatever it has to state in here so
that it's void, —-

HONORABLE LEVI BENTON: Well, no. You want
to go ahead and let --

HONORABLE SARAH B. DUNCAN: -- then I as the
receiving party to a notice of deposition or subpoena or
whatever, I can easily say Look, it's void. I don't have to
produce my person, produce any documents. I don't have to
do anything."

MR. ORSINGER: So then we'd get a writ of
habeas corpus and the witness goes to jail instead of a
mandamus. Right?
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JUSTICE SARAH B. DUNCAN: Not --

MR. ORSINGER: Because the trial judges are
going to say that "You can just disregard my orders because
you don't like what I say."

HONCRABLE SARAH B. DUNCAN: No. That's not
what we're saying. We're saying its void.

MR. ORSINGER: I know that. So the witness
comes in --

JUSTICE SARAH B. DUNCAN: Are you saying that
there are trial judges who don't understand what "void"
means?

MR. ORSINGER: No. What I'm saying is that
some lawyer could say "There is no parameter on this Order,
so it's void, so you don't have to appear." So you don't
appear. So you dishonor the subpoena. So there is a motion
for contempt or a bench, a capias or something like that;
and now you're in front of a trial judge on a contempt for
failing to obey an Order or subpoena and the defense is it's
void.

JUSTICE TOM GRAY: And you might point out,
the trial judge that you're in front of is the same judge
that wrote the Order in the first place that ordered your
client to appear.

MR. MUNZINGER: You're still going to end up

with an appeal to determine whether it's void or not.
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MR. ORSINGER: I'd rather have a mandamus
than have a habeas corpus.

HONORABLE SARAH B. DUNCAN: Me too.

(Laughter.)

CHATRMAN BABCOCK: Here, here. Judge Bland.

JUSTICE JANE BLAND: There is lots of case
law that says a mandamus will lie from based on a contention
that an Order is void, so that would right away give you a
shot at a mandamus. So if the idea is to reduce mandamuses,
putting a sentence in this rule that the Order is void with
will not achieve that purpose, because it will be the basis
for lots of mandamuses.

And as far as Judge Benton's idea, as a trial
judge I never wanted to be put in a position of having to
review a deposition that might be an inch and a half thick
taken before suit is filed and compare it with, you know,
what was in my Order and then determine whether or not what
has been then testified to later somehow is barred because
it exceeded the bounds of the Order. And I think this
committee voted earlier not to try to incorporate into this
rule any new or different sanction for a violation of the
rule than what already exists within the discovery rules
themselves.

And I think let's just abide by our earlier

decision and stay away from characterizing misconduct under
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this rule and let the trial judge rely upon and the
litigants rely upon sanctions rules that already exist for
failure to comply with the rule and appellate remedies that
already exist, if there are any, for a trial judge's failure
to enforce the rule.

CHATRMAN BABCOCK: Justice Duncan.

HONORABLE SARAH B. DUNCAN: The void Order
mandamus is the easiest mandamus you can get. I don't mind
those. What I don't want is "must mandamus." Those are
hard contentions. And what we're trying to do here as I
understand it is what we can to coerce the parties and the
trial judge to make the required statement or finding in the
Order. And I'm just saying I think the easiest way to do
that is to make the Order void if it's not in there.

And Richard's scenario, while chilling, I think is
unlikely. I think what is more likely is the trial judge
and the party who wants the deposition is going to put what
is required in the Order.

CHATIRMAN BABCOCK: Judge Bland and then
Elaine.

JUSTICE JANE BLAND: A trial judge has
jurisdiction to issue an Order under Rule 202, and we can't
by rule say that their action is void, I mean, absent
statute. And, I mean, it just seems like if we start saying

that "the trial judge's failure, " because obviously in this
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case the trial judge does not believe the order that he or
she signed is void because presumably the trial judge
wouldn't sign an order that he or she thought was void. And
if we start, you know, incorporating that an order becomes
void every time the trial judge's view or interpretation of
the rule is different from what a litigant's interpretation
is, I mean, I just don't think that's a good idea. And I
don't think encouraging easy mandamuses is a good idea. I
think that mandamuses ought to be hard. They ought to be
hard to get. They ought to, you know, be the harm ought to
be self evident and serious and it shouldn't be a situation
where there has been a technical, and I understand that
others might not say this is technical, but a defect in the
wording of the Order. And I think this is just putting this
rule on a higher plain than we've put any of the other rules
of discovery that the trial judge must follow. And we can't
anticipate every situation that the trail judge may
encounter with the interpretation of this rule. And so to
put that kind of an onerous language in the rule just I
think is unhelpful.

CHATRMAN BABCOCK: Elaine.

PROFESSOR CARLSON: I favor requiring the
trial judge to delineate in the order the scope of the
deposition. And it seems to me what we're describing is at

least conceptually similar to what we already have in 683
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for temporary injunction. That rule is not terribly wordy.
It requires that "The temporary injunction be specific in
terms and describe in reasonable detail" blah, blah, blah.
So I don't think that it would require a great deal of work
to get that incorporated into the proposal. And of course
temporary injunctions that don't meet that requirement are
void under the case law; but I understand injunctions have
different Constitutional concerns than this procedure might
have.

CHATRMAN BABCOCK: So Elaine, you would say
put the language of Rule 683 into this rule, or are you
saying --

PROFESSOR CARLSCN: Something akin to it.

CHATIRMAN BABCOCK: Something like it. The
language that I suggested, do you think does it or doesn't
do it or kind of does it?

PROFESSOR CARLSON: Kind of.

CHATRMAN BABCOCK: Kind of does it.

PROFESSOR CARLSON: It's a B plus.

CHATRMAN BABCOCK: Which is high praise. She
doesn't give out As. So how would you suggest the language
be? See, that's a great thing. You never get to say
"Professor, how would you do it?"

(Laughter.)

PROFESSOR CARLSON: I would use something
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like "shall be specific in terms, describe in reasonable
detail the scope of the deposition" tying it back to the
need demonstrated in subsection (4) (a).

CHATRMAN BABCOCK: 206.4(a). Judge
Christopher, what do you think about that?

HONORABLE TRACY E. CHRISTOPHER: Well, I like
the --

CHATRMAN BABCOCK: That's not a look of
disgust on your face, is it?

HONORABLE TRACY E. CHRISTOPHER: I like what
the subcommittee drafted; but my second favorite proposal is
what you suggested, and my absolutely least favorite
proposal is to make the requirement be as specific as a
TI Order.

CHATRMAN BABCOCK: Okay. Judge Bland is
nodding in agreement. Carl.

MR. HAMILTON: All these problems that we
have are because we're doing a deposition that traditionally
has other safeguards and can be used at the time of trial.
So why don't we just create a new animal? Call it an
investigative statement or something that is taken under
oath but camnot be used at the time of trial. All the
person wants is to discover facts relating to the claim that
he wants to file, so let's don't call it a deposition. Call

it something else and say it's not usable at the time of
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trial.

CHATIRMAN BABCOCK: The problem I think we
talked about a couple meetings ago with that is in the
thing, the investigative thing which is not a deposition
it's like the artist's four million dollar prints. He says
"ves" in response to a question and at trial he says "no."
I mean, what do you do with the "yes" answer? There has to
be some consequences to that.

MR. HAMILTON: Perjury under oath.

CHATRMAN BABCOCK: Have you advanced the ball
very much if that happens? Judge Benton.

HONORABLE LEVI BENTON: Well, if it's truly
to investigate whether a claim exists, that person will be
deposed again likely pretrial.

‘ I agree with Carl's proposal; and then we can
therefore make it an easier device to use. Just don't --
that makes the most sense. That makes more sense than
anything else said this morning in my view.

CHATRMAN BABCOCK: Carlos.

MR. LOPEZ: I agree if that were doable, that
would be a great solution. The problem I think is the
original rule and this one as well talks about it not being
admissible until somebody says something that is
impeachment. And all of a sudden it's admissible. So

that's really the real problem.
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HONORABLE LEVI BENTON: Just say that it
can't be used for impeachment, it can't be used for any
purpose. It's to investigate. All of your TV stations and
media folks benefit from this rule if no suit is filed. You
know, Carlos comes in and says, you know, "Joe Shapiro
really had the goods on me. He didn't make this stuff up."

CHATIRMAN BABCOCK: The thing though is that
what 1f Tracy's example, you know, the pretrial, this thing
that was in the Rule 206, they answer and they say "Yes. We
hired a white replacement," and then it gets to trial or it
gets to suit and they say "This is a frivolous lawsuit
because we filed -- because we replaced a person with an
African American"?

MR. LOPEZ: Under lLevi's, Judge Benton's and
Carl's deal what would happen is you would absolutely have
to take that person's deposition after suit is filed. And
what you're basically doing is turning it into a
not-under-oath situation. You can ask them all this stuff;
but it's not under ocath, which is fine.

CHATIRMAN BABCOCK: Judge Christopher.

HONORABLE TRACY E. CHRISTOPHER: We have
taken a vote on this before and it was rejected.

CHATRMAN BABCOCK: That's true.

HONORABLE TRACY E. CHRISTOPHER: Last time we

took a vote and we rejected the attempt to completely limit

ANNA RENKEN & ASSOCIATES
512/476-7474




11

11

11

11

11

: 25

: 25

: 25

: 25

:26

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

11587

the use of a deposition. I think it is a terrible idea to
allow a deposition where you're giving a sworn statement and
there's no consequences to law. So...

HONORABLE LEVI BENTON: Okay.

CHATRMAN BABCOCK: Let's get a sense. Yes,
Judge Benton.

HONORABLE LEVI BENTON: I remember when I was
an insurance defense lawyer before a suit was filed taking
statements of fact witnesses with a court reporter who might
swear the witness and there is no consequences of a change
in testimony.

HONORABLE TRACY E. CHRISTOPHER: You can
impeach with that.

HONORABLE LEVI BENTON: Well, yes, you can
impeach them; but there no penalty of perjury but other than
you can impeach them.

MR. YELENOSKY: That's probably more
important in the lawsuit.

MR. LOPEZ: And that doesn't talk about the
issue of how you use that deposition against someone's
client, some other client who wasn't even at the depo.

CHATRMAN BABCOCK: Frank.

MR. GILSTRAP: I think Judge Christopher is
right. We've been over this ground before. I think we

ought to vote on, one, whether or not we require the trial
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judge to specify the scope of discovery and, two, what the
consequences are. Is it void or not? I think that's where
we ought to be.

CHATRMAN BABCOCK: The subcommittee chair has
I think accepted nmy friendly amendment to this first
sentence. So why don't we vote on --

HONORABLE TRACY E. CHRISTOPHER: No. That
was my second favorite.

(Laughter.)

HONORABLE TRACY E. CHRISTOPHER: I didn't
accept it; but it was my second favorite.

CHAIRMAN BABCOCK: Okay. So we probably
ought to vote on leaving the sentence as it is. That's a
good point. And I guess there are three options, we can
leave the sentence as it is and we can add the language that
I suggested, or we can add language that goes further than
the language that I suggested.

PROFESSOR ALBRIGHT: What is the language
that you suggested? Can you repeat the language you
suggested?

CHATRMAN BABCOCK: Yes. That the whole
sentence would read "The order must state whether a
deposition will be taken on oral examination or written
questions and must limit the scope of the deposition to

information related to the needs shown in 106.4(a)." 2And
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then Elaine suggested a third alternative which the
subcommittee chair liked the least, and that was to put
temporary injunction language into this.

MR. BROWN: Procedural question.

CHATRMAN BABCOCK: Yes, Harvey.

MR. BROWN: Rather than voting on three, it
seems to me it might be better to vote on two first, that
is, no limites verus limits; and then if we're going to have
limits, decide what kind of limits.

CHATRMAN BABCOCK: Yes. Good point.

Richard.

MR. MUNZINGER: I just question the language
"related to the needs shown" as distinct from "to satisfy
the needs shown." And I'd like to let's think about that as
an alternative as well unless I'm the only one who has that
concern.

CHAIRMAN BABCOCK: Okay. One of our votes
should be limits versus no limits. Everybody who is in
favor --

HONORABLE TRACY CHRISTOPHER: Excuse me. Can
we define limits versus permissive limits? Because, I mean,
T think we're all in agreement with permissive limits should
be in there.

CHATRMAN BABCOCK: Right.

HONORABLE TRACY E. CHRISTOPHER: The first
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sentence, "The judge may limit the scope of discovery."

CHATRMAN BABCOCK: Okay. Good point. Why
don't we vote on the first sentence as is coupled with the
last sentence which is in bold face here, "The judge may
limit the scope of discovery in the deposition." So that's
one concept. And the other concept would be the first
sentence with an additional "must" requirement limiting in a
certain way, and we'll get to the certain way later.

So everybody in favor of the subparagraph (b)
first sentence and last sentence as written as proposed by
the subcommittee raise your hand. Is that a half vote, Amn?

MS. MCNAMARA: No. (Raising hand.)

CHAIRMAN BABCOCK: Everybody who thinks it
ought to be more limitations raise your hand. All right.
So 16 are in favor of more limitations. Eight are in favor
of as is, the chair not voting. So the more limitations
have it.

And now should we do it by adding the language
that I suggested which would necessarily strike the last
sentence, or should we tinker with my language some more?
And Richard Munzinger suggests one thing. You say it ought
to be information --

MR. MUNZINGER: Necessary to satisfy the
needs shown or words to that effect as distinct from

"related to," because "related to," let's just take a
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medical malpractice case. I want to find out who was in the
operating room. It would be related to who was in the
operating room as to who did what, said what, when and why.
And now you've converted a need deposition into a fact
deposition by the use of the word "related."

CHATIRMAN BABCOCK: Stephen.

MR. YELENOSKY: Bill Dorsaneo left, I guess.
I thought his point was whether or not the Order would say
you're limited to doing what is necessary to satisfy the
need or whether instead the rule required that the order
state what the judge thinks that is. Isn't that a
distinction and are we going to vote on that?

HONORABLE SARAH B. DUNCAN: That's a big
distinction.

MR. LOPEZ: We had to get where we got first.

CHATRMAN BABCOCK: Right. And I'm willing to
do it any way people think is appropriate. We have got some
language that we can talk about. Or Judge Christopher.

HONORABLE TRACY E. CHRISTOPHER: Well, rather
than saying "information related to or necessary to satisfy"
couldn't we just say the Order must limit the scope of the
deposition to the needs shown in 206.4(a)?

CHATRMAN BABCOCK: That's where we started;
and then Buddy --

HONORABLE TRACY E. CHRISTOPHER: You added
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"information related to."

CHATRMAN BABCOCK: That is Buddy and Richard.

MR. LOW: If I'm the one that started all
that confusion, forgive me, and I'll vote with you.

(Laughter.)

CHATRMAN BABCOCK: We could go back to "must
limit the scope of the deposition to the needs shown in
206.4(a): We could do that.

MR. GILSTRAP: That doesn't make a lot of
sense. How do you limit something to the need? Information
about the need is what we're talking about.

CHATRMAN BABCOCK: Fischer comes into court
and says "I need this because A, B and C." And you say
"Okay. I think A is okay. I think B is ockay. I don't like
C. You haven't shown that to my satisfaction, so I'm going
to grant your petition limiting it to A and B."

MR. LOPEZ: 1Is all that in writing?

HONORABLE SARAH B. DUNCAN: No.

CHATRMAN BABCOCK: Yes. It says "the order
must. "

MR. LOPEZ: Is the —-

COURT REPORTER: I could hear you. I'm
SOrry?

CHATRMAN BABCOCK: Carlos is saying "Is the

initial showing in writing?" And I don't know. Maybe not.
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Sarah.

JUSTICE SARAH B. DUNCAN: As I understand the
language, and we'll call it the "Chip language."

CHATIRMAN BABCOCK: Oh.

JUSTICE SARAH B. DUNCAN: As I understand the
Chip language it just requires a recitation in the Order.

It doesn't require the trial judge to identify A and B, but
not C at stated in the petition. It just says the scope of
the deposition is limited to information necessary to
satisfy or related to the needs shown in 206.4(a).

CHATRMAN BABCOCK: Stephen.

MR. TIPPS: I propose this: "The Judge shall
limit the scope 