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MEETING OF THE SUPREME COURT ADVISORY COMMITTEE
October 20, 2006

(FRIDAY SESSION)

COPY

Taken before D'Lois L. Jones, Certified
Shorthand Reporter in Travis County for the State of

Texas, reported by machine shorthand method, on the 20th

day of October, 2006, between the hours of 9:04 a.m. and
5:08 p.m., at the Texas Law Center, 1414 Colorado, Room
101, Austin, Texas 78701. \
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CHAIRMAN BABCOCK: We're on the record.
Welcome, everybody. Glad to see everybody again. Sorry
we missed the last meeting, but we didn't have anything to
talk about, so there's no reason meeting when we don't
have anything to talk about, but today we've got plenty to
talk about; and as is customary, Justice Hecht will tell
us what's going on with the Court.

HONORABLE NATHAN HECHT: I don't have much
to report, just that the Court has revised the private
process server rules to allow process with the Board of
Process Servers complaining about each other, that they
either should or shouldn't be on the list of approved
process servers, and we put that out in the December Bar
issue for comment. It builds on all the discussions that
the committee had about that subject. Wgzdid contact
Senator Wentworth and Representative Hartnett about their
views on that subject, and they extended their gratitude
to the Court and vicariously to this group for helping
them with that sticky problem. o

Just as aﬁ aside, there wagha éivil jury
trial summit in Houston about two weeks ago that some of
you were at that talked about ways to improve the civil
jury trials. Then I noticed that SMU has got aAsimilar

. ‘ ey
conference going on within a few days, maybe this weekend
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or next weekend, anyway, this month, that's beihg
sponsored in part by Vinson Elkins on some of the same
topiés; and then thirdly, there is a report out from the
State Bar Grievance Oversight Committee about how to make
improvements in Texas Rule of Civil Procedure 226a to make
tﬁose instructions more understandable, so there is a lot
going on in that area.

The Court has its own task force looking at
the assembly of the venire and the differences énd
problems around the state; and as we were talkiﬁg
yesterday, as all of these things march along, we'll be
running them past this committee to get your views on them
as policy as well as implementation, SO thatis kind of .
what's happening at tﬁé éourt.. R

CHAIRMAN BABCOCK: Great. Jody has prepared
a memo that did not make it to the website yet, but it
will shortly; and, Jody, do you want to just -- and there
are a couple of copies around here today, and tkere will
be some more after lunch, but, Jody, do you want to tell
us what this memo attempts to accomplish?

MR. HUGHES: Sure. There is really two
things. I think at our June meeting Justice Peéples had
asked about the pending recommendations of the committee
that were still before the Court, and I was asked to go

back and check on those and come up with a list of what

Do :S
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was still pending, and I have done that and have a list of
those, and that's one of the two items, actually.

And then the second, which I think is the
item that Chip is referring to specifically, is in the
process of doing that I went through about five years of
transcripts of this group, which really gave me a
tremendous appreciation for all the hard work you all do
and the difficult problems you wrestle with, if I didn't
already have that appreciation; and I made a lot of notes
on it in terms of coming up with what was still pending
and what had been resolved and made sort of an informal
index of votes day-by-day of committee meetings. You can
look up on this index if you want to.see what was actually
discussed and what was voted on, and I tried to make some
notes about what the votes were and what the ,\
recommendations were.

It's a very sort of rough thing, but I think
if any of you are doing research or, you know, just are
following the historyvqf.the rgle, it wagrhelpfpl to me in
terms of coming up with a list of recoﬁ;éﬁdations, and I
hope it would be helpful to you in the same vein if you
care to use it.

PROFESSOR.DORSANEO: Mr. Chgirmani

CHATRMAN BABCOCK: Yes.

PROFESSOR DORSANEO: How many years does

D'Lois Jones, CSR
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that go back?

MR. HUGHES: It goes back to the beginning
of 2001, January of 2001. |

PROFESSOR DORSANEO: Well, that's not far
enough. |

HONORABLE SARAH DUNCAN: Second.

CHAIRMAN BABCOCK: Well, says who?

.PROFESSOR DORSANEO: Says anybody that's
been here that whole time.

HONORABLE NATHAN HECHT: We agree with that,
but resources are slim.

PROFESSOR DORSANEO: Does that mean that the
recodification draft is kind of like --

HONORABLE NATHAN HECHT: No.

PROFESSOR DORSANEO: -- dead, because it's
several years before that? N

HONORABLE NATHAN HECHf: Weii --

PROFESSOR DORSANEO: The task force, jury
charge task force stuff is included-in the recodification
class. Most of the 31gn1flcant work thlS committee has
done in the last ten years was doneAbefore‘Eﬁis report
you're working on started.

CHAIRMAN BABCOCK: Well, not to slight the
work of the last five years, but the recodlflcatlon was

well before five years. In fact 1t was probably before
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eight years ago, I would thinkf.wash't it? Eig%t or nine
years ago?

PROFESSOR DORSANEO: 1998, 1999. I think
1998. |

CHAIRMAN BABCOCK: Yeah. Yeah. Okey-doke.
Anything else on that topic?

HONORABLE SARAH DUNCAN: Question.

CHAIRMAN BABCOCK: Yes.

HONORABLE SARAH DUNCAN: So what happens to
all the work that precedes Jody's repbrt? Are we going to
learn the status of that?

HONORABLE NATHAN HECHT: Nothing happens to
it. 1It's there to be considered, this certainl¥, but
other things. Jody was just going back’t; try to find
what happened in the last five years. This is a part of
what we do, and so he was not undertaking to do a 60-year
history of the committee. He was just trying ts work
backwards from where we are. '- - R

PROFESSOR DORSANEO: The significant -- Tom
Phillips appointed a task force I believe in 1991, and
those task forces all did work. You don't have.to go back
to 1991, but I think if you go back to the poiﬁé where the
task force reports were handed in about 19 -- beéinning
about 1994, 1995, and a lot of stuff that we've done, you

know, a lot of the activity in that period, the appellate
\
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rules work that actually did get completed, so we're
largely talking about -- I guess we're really largely
talking about the recodification draft, and that all went
to the Court from Chairman Soules in more or less one
package, although certain parts of it went back and forth,
like the jury charge rule.

HONORABLE SARAH DUNCAN: I was going to say,
are the charge rules and the post-judgment rules in the
recodification?

PROFESSOR DORSANEO: Yes. Everything was
\

folded in.

CHAIRMAN BABCOCK: Yeah. .All right. Well,
then, we'll get to today's agenda, and the first item is
Rule 199, which is Bobby Meadows' subcommittee. So,
Bobby, you want to talk tb us about it? )

MR. MEADOWS: Thank you, Chip. The
discovery subcommittee did meet on this proposed rule
change to 199.2, which is essentially the insertion of a
sentence into the existing rule. The rule as it's stated
now essentially allows a deposition to be taken on
reasonable notice to the witness and to all parties, and
the proposed rule change would provide that an oral
deposition cannot be taken until the appearance\of all

, : = )

parties was had or by agreement of the parties or by leave

of the court, and there was a -- our committee did not
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have any prior knowledge of the need for this change.

There was a statement along with the
proposed change from the State Bar Rules Committee
indicating that the change was sought because of an
observation that there had been times when a party has
snght an early deposition prior to the appearance Qf all
parties. So it was in consideration of this rule change
that we met and talked about it, and it was -- with a
further inquiry it was determined that there was some
concern about this rule as it's currently written in some
places of the state because apparently prior to the
appearance of a party depositions have been had&of that
party before, as I say, they appeared or had a lawyer; and
while nobody thinks that's a good idea, the discussion
about post change was that the subcommittee just didn't
appreciate the severity of the problem, if you Will; and I
wanted to hear more about that and, moreover, was more
concerned about the language as proposed because it would
give certain parties, certain defendants, an opportunity
to hold up discovery just simp}y beqausgvphgy‘wgren't in
the case themselves éf were unwilliﬁg t;'égree,iwhich
would require an appearance before the court and leave of
court to pursue discovery in this way.

So, you know, for someghingntowsegm so

o S o R U S
. )
straightforward and simple we discussed it for about an
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hour, and the decision of our committee was that -- was
not in favor of the rule change.

CHAIRMAN BABCOCK: Was that unanimous,
Bobby, or was there --

MR. MEADOWS: Well, not everybody was on the
call, of course, but Jane was on it and Tracy and Harvey,
all distinguished jurists in their time, and Alex couldn't
be on it to bring her procedural wisdom to-the issue, but
she's seated here today. But, yes, it was unanlmous. I
mean, there was absolutely no interest in even trying to
recraft the language.

I had participated in another committee,
Elaine's committee on. the rules that are 901ng to come

before us a little later today, and we just took the

opportunity to talk about this proposed change, and Kent

.was on that call and others. ‘There was also.concern in

that group about this language There was some\effort in
this dlscu851on and a dlalogue about how lt\ceuld be
changed to reach the problem that was articulated about a
party being deposed before they had appeared and had a
lawyer, but since it was not the charge of that committee,
we didn't attempt to formulate change, and SO wﬁen it came
before -- and I brought all that forward to the discovery

subcommittee, and the thinking was that just the problem

is not fully appreciated in our committee, and the

\
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proposed change to the rule was so sweeping and would put
so much authority or ability in the hands of li§iganté to
prevent discovery that it was just an unwilling -- I mean,
a change that we were unwilling to recommend.

CHAIRMAN BABCOCK: Okay. Thanks, Bobby.
Carl, or Hayes, do you-all have anf thoughts about this?

I mean, apparently it emanated from the State Bar.

MR. FULLER: I was on the committee when
they were discussing this. It is a huge problem. It‘
happens all the time in the multiparty toxic tort cases
where you'll sue 40 défendants; 20 of ﬁhéﬁ aﬁswér, 20 of
them don't even have an answer date due, or they've got an
answer date but their answer is not due, and the
depositions go forwafd at that point in time. And I think
that was the original problem,:and thenmthe fhoﬁght was
not to hold up discovery, it was not to do it twice.

| It was basically to wait for -- everybody
has got an answer date and basically start taking
depositions after those answer dates, and:I see\how this
rule might be modified in that regard. Appearance, you
may have an answer date but they just choose not to
appear. Is that holding up discovery? Perhaps. It may
also get you'a default, but if.you've gothan angwer date,
and I think that was the intent of the éoﬁmittee, just to

make sure that the discovery didn't start before everybody
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had to have their answer on file.

CHAIRMAN BABCOCK: Of course, you can
withhold service on one of those 40 defendants.

MR. FULLER: Which happens.

CHAIRMAN BABCOCK: And frustrate discovery
for a long period of time.

MR. FULLER: Well, and that's the plaintiff
doing that.

CHAIRMAN BABCOCK: Right.

MR. FULLER: Yeah. And so I think it was
really more of a let's get -- you know, if you're going to
file a lawsuit, you're going to serve all the deﬁendants,
get them in the lawsuit and then start discovery rather
than having discovery against some of the defendants, then
getting the others served, bringing them in, and having to
redo the discovery again, at which point it's —% yes.

CHAIRMAN BABCOCK: Justice Bland.

HONORABLE JANE BLAND: When you're talking
about these cases, toxic tort cases with 20 or 40
defendants, do you-all”usually‘have a spegific @iscovery
control plan that governs those cases? |

MR. FULLER: No.

HONORABLE JANE BLAND: Do you try to see if
you can get -- because our concern was that there are a

= . [N x._,«,-\.w:.x_\.

number of times where defendants are named but really
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never served, never added, and nobody ever purshes them;
and at least the rule as written would seem to say until
the plaintiff has served every defendant and appeared, and
that defendant has appeared, no depositions could be
taken, unless by the agreement of the parties; and if
you're saying it's by agreement of the parties, is that
the parties then present? Because if that's the case,
then that basically -- I mean, that was --

MR. FULLER: Probably -- \

HONORABLE JANE BLAND: -- the objective of
the rule.

MR. FULLER: Probably it's the agreement of
the parties: I think Fhe inten; of ;he cpmmittse was the

agreement of the parties who you've chosen to sue. I

mean, 1f somebody wants to have their deposition taken

before their appearance date for some reason, I guess they
could always be contacted and agree to it, but the parties
that are prejudiced by.tﬁis praéticé aréﬁéhé parties who
haven't answered. They haven't even made an appearance in
the lawsuit to go seek relief from the court or obtain a
scheduling order or a discovery control plan.

CHAIRMAN BABCOCK: Bili Dorsaneo.x

PROFESSOR DORSANEO: I think there are two
things that you do with this. Either nothing, as the

committee recommends, or send it back to the committee for

\

!
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somebody to work on this to see if we want to impose some
sort of limits on depositions, but this isn't réady to be
voted on.

CHAIRMAN BABCOCK: Yeah, I think it's ready
to be discussed, though, a little bit more, see what
people think about it. Or maybe not. No, somebody else
has a comment. Justice Gray.

HONORABLE TOM GRAY: Who always has a
comment, it seems. Not appreciating the problem, where it
was coming from, I looked at it as -- from I gusss a
different vantage point. It caused me Eg-question,
because of some cases that are also coming through our
court, who is a party, and is that going to need to be
defined as the party that's already been served, is it the

: S - Coe e A
defendant that's just simply been named. I meaﬁ, you
know, there is a lot of issues there.

But it caused me to think back to the
conversations we were having about trying to take a
deposition prior to filing‘suiﬁ and how afe thoge
depésitions controlled, and back to Rule 202.5, there is a
provision that says, "A Court may restrict or prohibit the.
use of a deposition," it goes on "to protect the person
who was not served with notice of the deposition," but
that doesn't address -- because I was thinking it was

going to be to protect those people that weren't there,

D'Lois Jones, CSR \
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but what you're really saying is it's trying to avoid

duplication‘——

MR. FULLER: Exactly.

HONORABLE TOM GRAY: -- which I was focused
on a different end of the problem as opposed to the

duplication issue.

MR. FULLER: What tends to happen is that
when the practice occurs, when a party who has not entered
an appearance prior to the taking of a deposition appears,
sometimes what happens is they go in and they retake the
deposition. Of course, at that point in time a lot has
already happened, positions have been set in stone, people
don't want to contradict themselves. You know, there are
some things that have taken place. Other times the person
who has been deposed has died and they're unable to take
that depositipn. There are just some .- there §re some
real problems with it, and I think what this does is
establish some discipline and some economy.

If you're going to name somebody in a
petition you ought to go on and get them geryed\and
brought into the lawéﬁit. You know;lif y;;'re - rather
than playing the games about it before discovery
commences. I mean, I think that's the way it's supposed
to work. If you're not going to do that, don't put them

3

in the lawsuit.
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CHAIRMAN BABCOCK: Is-there any réquirement
right now that requires a plaintiff who sues somebody to
get them served and brought into the lawsuit within a
particular period of time? I know in Federal courts there
is, but I don't know that --

HONORABLE TOM GRAY: Statute of limitations.

MR. FULLER: Statute of limitation really.is
the only thing that applies.

CHAIRMAN BABCOCK: Other than thaE, yeah.
Other than that there isn't. Judge Christopher:

HONORABLE TRACY CHRISTOPHER: Well, you're
always going to have this problem when parties are added
to.the lawsuit; and, you kpow,uif spme@g@y was really

[ \

doing this for a strétééic réééén theyﬂé;;ia sue five
defendants, take some depositions, and then add 20 more.
You know, well, I haven't personally seen the problems,
and that was one thing that we were worried about in the
subcommittee, that none of us had e&ér reélly séen the
problem; but, I mean, that's just going to happen when you
add parties to the lawsuit or people get added later.

" And sometimes a plaintiff might not want to
sue someone until they find out -- or serve soméone until
they get some discovery to make sure that person deserves

to be served and then they might drop them out, and it

would just -- everybody that was in the lawsuit, oh, well,
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you've named five other people and you haven't served

them, so we're not doing discovery, and the case just

sits.

CHAIRMAN BABCOCK: Kent.

HONORABLE KENT SULLIVAN: Just a footnote to
this. It seems to me one issue you've got is you really

do have to take note of the fact that this area is already
regulated to some extent by Rule 203.6 of the Rules of
Civil Procedure that deals specifically with use of
depositions, and it points under section (b), subparts (1)
and (2) of that rule, about this issue:“—6nembfxthe points
that is made is that "the deposition can be admissible
against a party only after the deposition was taken if"
and then it goes on to say "that party has had a
reasonable opportunity to redepose the witness gnd has
failed to do so."

And my point in noting this is just that we
ought to be aware that this is already out there in the
Rules of Civil Procedpre, and then,.of’cgyrse, You've got
Rule 801, subsection (d)(3). I think I'm reading that
right. As I get older it's harder for me to read. My
arms aren't long enough, but I think that's what it is,
dealing with depositibps and ;he admissiPiliFy ef
deposition testimony. So that is alreéaf'out tﬁere, and I

think we would have to amend all of this in tandem or in

D'Lois Jones, CSR
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coordination to reach a particular result. I just
wouldn't want to start changing the rules completely or
think about them completely in isolation.

CHAIRMAN BABCOCK: What was the second cite
that yoﬁ had on that? 801? |

HONORABLE KENT SULLIVAN: 801.

MR. HAMILTON: Is that a rule of evidence?

HONORABLE KENT SULLIVAN: Yes. I'm talking
about Rules of Evidence. Yeah, excuse me.

CHAIRMAN BABCOCK: Oh, a rule of evidence.
I was looking at civil procedure. Okay, Lonny.

PROFESSOR HOFFMAN: To me it seems likely
that one of two things would happen, or maybe both at
different times. As Judge Christopher says, I think it's
likely that what will happen is you will have more
strategic gamesmanship in terms of who gg?s sueg when, so
you sue one or two and then take whatever depositions you
want and then sue the others. To me that's likely.

The other point is, getting back to the
point you made about’Federal practice, in the ngeral
rules right now, one’of the featureé thafna lot:of people
are unhappy about is the 26(e) provision that says
discovery can't begin until the parties have conferred and
all of that has happened; and one pf the ;ompléints a lot

“ B Lt Y
- \
of plaintiffs lawyers in particular have voiced to me over
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the years is that that tremendously.slows: down Ehe process
by which cases can begin, that is to say the real process
of working the case up; and I would worry that this kind
of a change would by hook or crook end up bringing us to
that same critique that apparently bedevils to some extent
Federal practice.

CHAIRMAN BABCOCK: Yeah, there's -- that
Rule 26 in the Federal practice is a lot of gamesmanship
going on with that one. Have you—éll talked ab@ut that in
the Federal rules committee yet, Justice Hecht?)

HONORABLE NATHAN HECHT: No.

CHAIRMAN BABCOCK: Frank.

MR. GILSTRAP: I'want to go back to what
Justice Gray said. Iﬁmean, I ;hink thétzényJabuse that.
exists in this context also can exist in the presuit
deposition, and that is the duplication and the fact that
you get a party, you take their deposition, you get them
set in stone before the major litigént haé coﬁe\into the
lawsuit and had a chance to cross-examine or talk to them.
So if we're going to address that, see, and I agree with
Judge Sullivan, that we need -- if we're going to address
it we don't need to do it piecemeal. \

It looks to me like if you took the last

sentence of 202(a), which is "The court may restrict or

prohibit the use of deposition under certain
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circumstances" and 203.6(b) (2) that deals with parties
having a reasonable opportunity to depose the wdtness, if
you're going to fix it you need to maybe put thét all in
one rule and make it applicable to all depositions.

I'm not saying that I'm convinced that we're
there yet, but it seems to me if you're going to fix it,-
that's the way to do it.

CHAIRMAN BABCOCK: Yeah, Buddy.

MR. LOW: Also, too, Tracy raised the
problem they may sue five and know they're going to sue
ten more. Well, at least 202.3 saYé thé§]§edgo£ to serve
all persons petitioner expects to have an adverse
interest. The rule as drawn here just says "all parties,"
so they need to consider adding something like that, I
mean, so that they say, "Well, wait a minute, ybu knew
then you already had on your computer these other ten
people," so they ought to serve not just the parties, but

persons expected to have an adverse interest as is done in

202.3. |
. )
CHAIRMAN BABCOCK: Hayes.
MR. FULLER: One thing that the committee
did discuss, and you raise good points, is that what is

happening and what prompted thlS rule was an atEempt to

[ .-‘.l‘,‘w

circumvent the protections afforded by Rule 202. 1In other

words, okay, we're not going to have a deposition prior to
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suit, we're going to file the suit, and then we're going
to do what we are -- you know, take these depositions
without having parties, and so that's really -- I think
it's a good point that all of these things were considered
to do.

I know the rules committee at one time had a
problem with 202, and I think maybe the real issue is,
well, it is an issue as to who refines the wording of the
rules, whether that be the State Bar committee or this
committee or the subcommittee, I don't think, you know,
there is any pride of authorship or ownership down at the
State Bar Rules Committee, but --

CHATRMAN BABCOCK: Right.

MR. FULLER: -- Professor Dorsaneo
recommended that we go back and redraft it. I think the

first part is recognizing there is a problem --

\
\
}

CHAIRMAN BABCOCK: Right.

MR. FULLER: -- and how we recognize it.

CHAIRMAN BABCOCK: Yeah, I think what we're
driving ﬁo is a vote on whether or not this committee
recommends further study, and if it does, then I think
it's probably appropriate for the subcommittee to go look
at it again; and if the sense of this committee is that
this rule change is a bad idea then that's probably the

end of it. Jim. ' _ \
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MR. PURDUE: If.I could just give\a
different perspective, because apparently this is coming
from a single perspective of the defense bar and mass
torts, and as proposed I would just say from a plaintiff's
perspective this encourages total gamesmanship from the
other side. If you're trying to deal with gamesmanship on
one side, I will say that this absolutely encourages
people to hide from service in multi-defendant cases.

I mean, I don't have 40 defendants, but I
have four, and this absolutely looks likevé way\to find
one of them to hide out and freeze everything, and that's
a real concern when you're trying to move fbrward. It
absolutely empowers a single defendant who is clever in
just putting a freeze on things. So we've got énough
problems as it is getting the process started to add this
kind of barrier to it. I'm really concerned from the
opposite perspective of gamesmanship that can occur.

MR. FULLER: Well, I do know that{s why the
committee put in the leave of court. IfA?ou encounter
that kind of gamesmanship you can go to the court and say,
"Look, here's what's going on. Can’we go on with
discovery?" and they can say fsure." \
MR. PURbUE: Weli; I thiﬁkhﬁhé-leéve of

court issue was addressed well by Judge Sullivan and Judge

Christopher as, you know, that leave of court from whom,
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according to whom, why would they ever give it to you?

CHAIRMAN BABCOCK: Okay. Alex.

PROFESSOR ALBRIGHT: I was just wondering is
this a problem that some kind of cost-shifting at some
point could help solve the problem as opposed to a total
prohibition, or does that just create more problems? Just
throwing that out.

CHAIRMAN BABCOCK: Hayes, did you-all
cénsider that, cost-shifting?

MR. FULLER: We really didn't discuss that,
and quite frankly, maybe the committee was somewhat naive.
I think the general good faith basis behind the committee
was discovery just ought not start until everybody showed
up at the party/ and I think that was the simple thing
that they were trying to addreés, and youfknéw,Eas far as
the gamesmanship of who you serve and who you name and
this éort of thing, I really think it was more of a
fundamental fairness, you‘know, that you can't start
discovery until everybody that's a party to thexlawsuit
showed up. |

. CHAIRMAN BABCOCK: Judge Christopher, did
you have your hand up or was it --

HONORABLE TRACY CHRISTOPHER: Wel%, I mean,
we'll get to trial with parties that are listed and never

ever served, and, you know, at that point they get
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dismissed. I mean, I just -- there is a lot of reasons
why people will add parties and not serve them, and I
mean, my thought is if it's a problem in certain cases
that the people whose depositions are being noticed ought
to file a motion to guash and say, "Look, let's wait until
everybody's in." Rather than making some rule that's
unworkable and unneeded in the vast majority of cases.

CHAIRMAN BABCOCK: What about John Doe
defendants? You've got to wait until they're in the case?

PROFESSOR DORSANEO: We don't have any of
those.

CHAIRMAN BABCOCK: Kent. Huh?

PROFESSOR DORSANEO: We don't have any.

HONORABLE KENT SULLIVAN: I wonder if the
rules don't already provide a pretty good remedy, and that
is I think under the current state of the rules if you
file a motion to quash timely -- what is”it, wighin three
days -- I think the deposition is autométically quashed.
It cannot go forward.

PROFESSOR DORSANEO: 199.4.

HONORABLE KENT SULLIVAN: I'm sorry?

PROFESSOR DORSANEO: 199.4.

HONORABLE KENT SULLIVAN: Okay.

CHAIRMAN BABCOCK: Our encyclopedia here was

reciting that.

D'Lois Jones, CSR
(512) 751-2618.




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

14847

HONORABLE KENT SULLIVAN: Tpat giYes you
your opportunity to go before the court. If you think
you've got a situation that requires some docket control
then you can articulate it at that point, and presumably

if it is such a situation the court will give you relief.

.I wonder if that isn't enough where the remedy really is

commensurate with the problem and not subject to the

rules.
CHAIRMAN BABCOCK: Justice Gaultney.
HONORABLE DAVID GAULTNEY: Well, }
understood the problem to be someone who didn't know about

the lawsuit, so I'm not sure they're going to be able to
file a motion to quash before the deposition is taken.

If -- I guess the thing that tfoublés me more wgs the
comment that this is being used as a way to avoid what you
would have to do under Rule 202. I mean, if that's the

abuse that's occurring, I think we ought to try to figure

out some way to address that. , ) \
CHAIRMAN BABCOCK: Kent.
HONORABLE KENT SULLIVAN: And I'm not sure,

because we don't normally get anecdotal here, but maybe we

ey
[N S B

need to, because I understood it was a toxic to€t
multiparty scenario that was causing a lot of trouble.
MR. FULLER: It comes up in multiple

scenarios. That was simply an example that I personally

. . -, 0N
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encountered it.

CHAIRMAN BARCOCK: Yeah, Lamont.

MR. JEFFERSON: Listening to eVerybody talk,
it sounds to me like the rule change, at least as it's
being explained, is something to kind of -- to try to
police bad behavior by plaintiffs in a particular kind of
case, and it just -- I think that's the -- I don't think
that that's a good reason to change the rule, because you
have a -- if you look across the spectrum of litigation, I
mean, you're going to have plaintiffs in all kinds of
cases that I guess could potentially abuse the ;rivilgge,
but I have a hard time coming up with a rule to try to,
you know, police one side of the practice, and I kind of
shared Jim's comments that it just sounds like it's trying
to level the games playing fieid, and I dén'ﬁ t%ink -- I
mean, I think there are ways that parties can account for
that.

And I know that the idea -- I guess at least
part of the idea is to protect those who have nbt yet
appeared, but the other part of the idea is to stop this
unnecessary cost, that is the double taking of the
deposition, and any party who's already in the suit can
raise that as an isgug,v They can say,;"%eok, I\don't want
to have to take this deposition again, éo I don't want it

to be taken now," and you can file a motion to quash.
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HONORABLE DAVID GAULTNEY: Again, as I
understand the problem, it's not the parties that is the
problem being articulated.

MR. JEFFERSON: Right.

HONORABLE DAVID GAULTNEY: As I understand
the problem being articulated, it's not the parties in the
lawsuit that care, I mean, because the -- probably the
party that's being deposed, I mean, who is the witness who
is being deposed may not even be a party, may be a key
fact witness. The party who is being hurt doesn't know
about the lawsuit. The parties that were‘iﬁ_ths lawsuit
actually may have an interest in the samehtestimony that
the plaintiff does, identifying the defendant who's
absent, so I'm no; sure that the parties that are in place
would have the same interest in stopping the deposition as
someone who's -- I meaﬁ, if thié iét iﬁ fgét; wﬁat's goihg
on. I don't know that it is, but the way I'm hearing it
articulated is, well, this is a substitute for Rule 202.
You don't have to give notice to that party who's being.
adversely affected and you canAkind:of brepafe &our
discovery and then bring them in, and that's the only --
that's actually the only issue that is bothering me about
it, because I think you do have other protections, motions
to guash and whatnot, that can protect ;hg parties that

are there.
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MR. FULLER: And that in a nutshell is the
issue that was disturbing the State Bar committee, was the
fact that there are certain protections provided for in
202 that are being obviated by simply filing a lawsuit, in‘
essence taking your presuit depositions without any of the
parties really even knowing about it because they haven't
been served, and then there seems to be a gap there.

CHAIRMAN BABCOCK: Okay. Any other
comments? Yeah, Alex.

PROFESSOR ALBRIGHT: Well, and that can
happen, just like Tracy was saying, is you just don't join
them yet, you take their depositions, andvthen you join
them afterwards. This rule is not going to solve that
problem, as I see it.

CHAIRMAN BABCOCK: Okay. Yeah, Carl.

MR. HAMILTON: We mentionedlbrief%y in
another subcommlttee meetlng about theAte;ﬁ "bartles,' and
Tom Gray mentioned it a moment ago. Under the current
rule it says you have to serve the witness and all
parties. If that means just who S been named as a party,
that would seem to indicate that you have”te ee}ve even
those parties who have not yet been served and answered.

PROFESSOR DORSANEO: Yes, it does.

MR. ﬁAMILTON: I don't know that that's even

done in the practice, and it may be like you sa&, we ought
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to look at defining what we mean by parties, if somebody

is going to look at the rule.

CHAIRMAN BABCOCK: Right. Any other
comments? |

Okay. The vote we're going to take is
whether or not the full committee here agrees with the

subcommittee that there is no change called for, so that
would be our recommendation to the Court. The

subcommittee, of course, did not have the benefit of this
discussion or of Hayes' comments from the State Bar Rules
Committee, so that's a factor to consider. So everybody
who is in favor of no further study -- in other words, our

recommendation to the Supreme Court would be no\ rule

!

change -- raise your hand.
All those opposed to that, in other words,
think that further study is called for?

Okay. By a vote of 17 to 8 our

PR

recommendation to thé Court is'that no rule chalge is
called for, so if the State Bar Rules Committee wants to
press the point, I guess they will press it. |
Moving onto Elaipe Carlson's subcommittee,
Rules 245 and 296. ' | ’
PROFESSOR CARLSON: We actually were asked

to look at three rules, Chip, in addition to 226a from

David Beck's letter.
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CHAIRMAN BABCOCK: Right. \

PROFESSOR CARLSON: The firét rule we were
asked to look at is Rule 245, and the proposal from the
State Bar Rules Committee in full appears on page three
and four of Justice Hecht's letter. I summarized in my
October 16th subcommittee report that there are two
proposals to Rule 245. One is to enlarge the time that a
party would receive for the first trial setting from 45
days to 75 days, and the second proposal was to clarify in
Rule 245 that a party joined or who appears aftgr a case
has been set(for trial is entitled to that same notice
with a proposal giving the trial court discretion to
shorten that period for good cause.

Our subcommittee did not recommena the
adéption of this proposal for three different reasons.
First -- and this may be our ignorance, Hayes. You can
educate us as well. Our subcommittee was not aware that
there was anyvhuge problem in the operat%en of ?he current
rule. )

Secondly, in many cases a docket control
order is used, and that will set the trial setting and the
time to add parties, alleviatigg the unﬁéirliurgrise; and
finally, we -- the sﬁbcoﬁmitteé queétioﬁéa wﬁether it is a

good idea to enlarge the time period in any event from 45

days to 75 days, particularly in some types of cases in
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which you might want an expedited setting, such as on a
declaratory judgment or seeking injunctive relief.

There were some members of our subcommittee
that felt that current Rule 245 isn't clear as to whether
a later joinéd party after a case that's been set for
trial is entitled to the same current 45 days notice that.
the rule affords. I didn't feel that way, but several
members of our subcommittee did, and so we looked at the
rule to see if maybe tweaking some of the language of the
rule would clarify that, and it was thought tha; Rule 245
could be amended by Simply‘chaﬁging the éﬁrrent\language,
"with notice of not less than 45 days to the parties" to
"45 days notice to all parties."

CHAIRMAN BABCOCK: Okay.

PROFESSOR CARLSON: So I guess thé first
question or really what would be very helpful, Hayes, is

if we missed the boat on the current problem, it would be

‘helpful to hear from you if you don't mind.

MR. FULLER: I think the reasons gf the
committee were well-articulated in the comment to the rule
that accompanied it. I think the concern was since this
rule was adopted there have Eeen many changes in terms of
designation of responsible third parties, forum non
convenes[ venﬁe motioﬁs} all of which havé time'periods in

excess of 45 days, and I recognize that courts should, you

D'Lois Jones, CSR _
- (12) 751-2618 T Y




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

14854

know, have those motions heard and if they can't do it --
if they want to do it within -- have a trial within 45
days they should shorten the time.

That doesn't always occur. Would it be an
abuse of discretion? Who knows? It would certainly
require an appeal to find out, and I think the thought
behind the committee was they ought to have at least a
long enough time period before a first trial setting to
where those sorts of motions could all be heard within the
time limits that are prescribed by the rules for hearing
those motions. If for some reason you negded t? hurry it
up then there is the provision in there to gé for leave of
court and get it done shorter, but with the provision that
those motions will be heard.

PROFESSOR CARLSON: And were there folks on
your committee that faced that'problemvﬁhat man§ cases
were being set before they could get a venue hearing?

MR. FULLER: Yes, and as Professor Dorsaneo
pointed out, in those courts where that occurs it's
probably going to occur with this rule, too. But I think
there is some comfort that at least you can point at the
rules for those folks that -- it never happened to me, but
there were folks who reported that it had occurred.

CHAIRMAN BABCOCK: Bill. . \

PROFESSOR DORSANEO: Well, in our wonderful
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rule book here, copied during consecutive periods probably
from 1869 until now, we have a Rule 84 that does say that
the trial judge is meant to hear special appearance
motions and motions to transfer venue before anything else
is scheduled for a heéring. The problem with the
responsible third party business, I guess that's a problem
with just joining anybody. I mean, you have the
opportunity to join people under the joinder rules when
you make an appearance,'so maybe people need to be aware
of the fact they need to file something more than a
general denial and kind of get with it.

Maybe 45 days is too short to ggt\with it.(
I don't know, but I sée the problém is tﬂét kin& of a
disconnect between the places in the rule book where you
can get the pertinent information and neither the lawyers
or the judges are aware of what to read. ‘

MR. FULLER: I think there:waéAa gentence in
the rule that talked about that. Maybe it's just a simple
rule of adding that sentence making clear that even with
this 45 days notice these things will be done. Maybe that
would solve the problem. I think it would addféss the
issue that was raised by the committee.

PROFESSOR CARLSON: It may not help you out
with the responsible third party statute, but it certainly

would help in the other instances. B \
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CHATRMAN BABCOCK: Justice Hecht.'
HONORABLE NATHAN HECHT: Let me ask a
question just for information. When Hayes mentioned --
there are a number of statutes that prescribe periods now
for things to be done. One of them is the responsible
third parties have to be named 60 days before the trial,
and the Court can shorten that, I think, but I wonder if
there is any experience with courts extending that
deadline, saying, "Oh, no, in this particular case by a
docket control order you have to do it 90 days out" or
some other time than 60, whether there is experience with

using docket control orders to ehange statutory deadlines

in ways that the statutes themselves do not seenm to
oo S )

contemplate.
CHAIRMAN BABCOCK: Judge Christopher.
HONORABLE TRACY CHRISTOPHER: I have that in
my silica case management order that we're changlng the

- o oo, ko

)

deadline for the respon51ble third party de81gnatlon It
was by agreement of the parties. We'll see what happens
if, you know, push comes to shove and the 90 days comes
and they still want to add people at the 30- day deadllne,
but at least in that case we're klnd of aware of the issue
that it's the kind of case where there are often
responsible third parties that would be added that, you

know, the plaintiff might need to sue, and we have changed

\
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the deadline.

I'd like to say one thing égout the notice
to all parties of the trial setting, which seems like a
very basic thing that we should do, but I think a lot of
courts now use the docket control order that's very
similar to the one in Harris County where we have a
joinder deadline. Like, I brougﬂt one that I have here.
My joinder deadline is January 17th of '07 and my trial
date is 7-16 of '07, and it says all parties must be added
by the joinder date, the party causing the joinaer shall
provide a copy of this docket control order at the time of
service.

So we rely on the plaintiff or the
defendant, who's ever joined that: party ;Q send%notice to
the new party, which doesn't always happen and causes
problems, and they ask for continuance, and we grant them;
but from an internal operating procedure, I talked to my
clerks, and -- to see if the:g was some way tha@ we could
as a court or the clerk's office keep tréék éf hewly added
parties and make sure that we send them a docket control
order if the rule requires the court to send that notice
to the new parties as opposed to the way we do ;t here,
and basically they told me that we don't have t%e software
to track something like that and it would be very

difficult for us to do.

D'Lois Jones, CSR y
(512) 751-2618




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

14858

So I'm not saying it's impossible, I mean,
but it would basically require any time an answer came in,
checking to see if that was a new party answering the
lawsuit and send them a copy of the docket control order.

CHAIRMAN BABCOCK: Frank.

MR. GILSTRAP: There are county courts at
law in the state that do regularly set cases quicker than
75 days. I mean, you can go into some of those courts,
and you will get a trial setting that's awfully'quick, and
you know, sometimes they're less than 45 days and people
maybe don't say anything, but that could be a p}oblem for
those courts, and I don't think we want to slow those
courts down.

HONORABLE TRACY CHRISTOPHER: And I did
check with our county court judges, and they're\vehemently
opposed to 75 days as terribly unnecessary on the vast
majority of the county court cases they have.

CHAIRMAN BABCOCK: Okay. Justice Gray.

HONORABLE TOM GRAY: Sever%%'comm?nts, just
so that they're in the record if they go back and look at
this. You are creating a yet further dichotomy between
éivil cases and criminal cases where in criminal cases
it's just a due process standard of what is reafonable

notice, and 10 days is presumed reasonable. Because this

is related to somewhat the complexity of the case, I'd
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like to at least throw out the idea that you may want to
put -- peg this related to the discovery control plan
level, that if it's a complex case you get more notice, if
it's not a complex case you get less notice.

And then my real most substantivelcomment is
that in -- and I apologize for being the one that brings
this up. ©Normally I would defer to Richard Orsinger, but
since he's not here I'll feel compelled to bring up the
family law issue. In termination cases you have a hard
dismissal date'that the trial judge has to get it done and
sign the order by either a year, or if it's extended, 18
months. We had a case where the trial judgé knew he was
coming up to the dismissal date. He tried to give the 45
days notice. He sent it by mail, so it wasn't 45 days
notice. It was called to his attention. He said, okay,
I'1l put it off. He gave second notice of 31 days, and it
was determined by a majority of our court that that was
not adequate, théy had never gotten the 45 days notice of
trial, and a judgment of termination of parental rights
was reversed and remanded for -- o \

CHAIRMAN BABCOCK: Was there any dissent?

HONORABLE TOM GRAY: There was a dissent on
that, yeah.

CHAIRMAN:BABCOCK: Judge‘Lawreqqe{

W L N

HONORABLE TOM LAWRENCE: Well, this is
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\

- A )
another one of those rules that there's some confusion

among the justice courts as to whether or not it really
applies to the JP courts because there is some kind of
vague language in the JP court rules that says the judge
can try its case in.its normal order, whatever that means,
and there is the Rule 523 that says you apply the county

and district court rules insofar as they can be applied,

' whatever that may mean.

So if this rule would apply to JP courts,
then the JP courts would routinely violate that because
the practice is that we set things much quicker than that
statewide; and if we could exempt the JP courts from 245,
that would ease some of the confusion, because there is
some confusion throughout the state as to whether this
rule really applies to the justice court suits or not.

CHAIRMAN BABCOCK: So we get the family law
casesiout of it and we get the JP cases out of it and go
forward on it. Buddy. Just kidding.

MR. LOW: The whole problem is both
defendants and plaintiffs talk about how long it takes to
conclude litigation; and maybe‘it's likéjg bgdg@t, another
hundred million here aoesn't hurt and a littie few days;
but it just tends to extend the time that we can conclude

litigation. I have been the plaintiff where six years

before we're through. Defendant, same thing, and that's
) - e . I e . - \

N .
R . PO P

i
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one of the complaints of.our'systém, and I know\we have to
make every step procedurally correct and fair, but what
we're doing when we extend, we're just extending the time.

CHAIRMAN BABCOCK: Yeah. Senator Wentworth
at this conference that we had was on a panel with Judge
Peeples and myself, and he told me off the reéord -- not
off the record, but not as part of the conference that he
was considering introducing legislation to tighten up the
time that we get from filing to trial. .

MR. LOW: Right. If something doésn't, the
Legislature is going to do something.

CHAIRMAN BABCOCK: Yeah. So point of

interest only, I suppose. Any other comments? Judge

P — A
\
7

Patterson.

HONORABLE JAN PATTERSON: My only comment,
which really went to the last rule as well as to this one,
is that it seems to me we ought to have a place to retain
comments so that when there is a wholesale amenament of
our rules that perhaps these issues can be raised, because
I resist the notion of changing a rule just because we
think it might address a certain situation or it might be
better. I think petitioners like stabilipy and\deserve
stability, and so that's just sort of a general comment,
not necessarily with respect to this rule, but it does

seem to be a little bit small and undefined to make the

D'Lois Jones, CSR
(512) 751-2618




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

14862

change.

CHAIRMAN BABCOCK: That's the Peebles
principle, ﬁhat you don't make a change in anything unless
you really, really need to.

HONORABLE JAN PATTERSON: Let us speak out
loudly and clearly against change.

CHAIRMAN BABCOCK: Bill Dorsaneo.

PROFESSOR DORSANEO: This gives me another
opportunity to mention the recodification draft because,

of course, we discussed all of these rules that we're

\
’

talking about over again in many of the same ways back in
the time period when that draft waé done. So we're -- my
memory isn't as good as it used to be, but I can remember
talking about a lot of these things before.

CHAIRMAN BABCOCK: Those were tru}y the good
old days.

All right. Anybody else on this? Elaine,
how would you propose proceedlng on this? Do you want to
have a vote to see whether thls commlttee thlnks the rules
-- the change is necessary, or do you want to get down to
language?

PROFESSOR CARLSON: I would rather go with
the two part and see if the whole cbmmittge thihks a
change is necessary.

CHAIRMAN BABCOCK: Okay. As we did with the
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last onmne.
PROFESSOR CARLSON: That would be great.
CHAIRMAN BABCOCK: Very good. On Rule 245,
how many people think that a change is necessary, and then

if that carries then we'll get down to what it ought to

be. How many people think a change in 245 is -- should
occur?

HONORABLE KENT SULLIVAN: Chip?

PROFESSOR DORSANEO: Any change or just a
number of days? |

CHAIRMAN BABCOCK: Just the proposed change.

PROFESSOR DORSANEO: There are two proposed.
Okay. All right.

HONORABLE KENT SULLIVAN: Are we talking
about the issue of just the minor clarification¥ or are
you just talking about the 75 days? B '

CHAIRMAN BABCOCK: I think we're talking

mostly about the 75 days.

PROFESSOR DORSANEO: That's not p;oposed.

CHATRMAN BABCOCK: Okay WI;M‘;:Iljlat\’right,
Elaine?

PROFESSOR CARLSON: Or we can do that the
first one is 45 to 75 days, the other one is do we need to

clarify the rights of later-added parties-. \

HONORABLE KENT SULLIVAN: Right.

D'Lois Jones, CSR
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CHAIRMAN BABCOCK: Well, so there is no
confusion let's break it down. Let's go to the 75, 45
first. How many people think that we should recommend to
the Court that there be a change from 45 to 75 days?
Everybody that thinks there should be a change raise your
hand.

| Everybody that thinks there should not be a
change, raise your hand.

In a rare display of unanimity, the Chair
not voting, 28 to nothing against change in this regard.
Okay. The second -- the second issue, of course, takihg
the 75-day part out of it, is whether the.court\should
have some discretion to shorten the notice, right, Elaine?

PROFESSOR CARLSON: No. The second concern,
as I understood it from the State Bar Rules Committee, was
whether or not the current rule is sufficiently\clear that
a party added after a trial setting has been maae has the
same right to 45 days notice. I think it's clear. I

think it has to be, but some members of our subcommittee

‘didn't feel that, so --

CHAIRMAN BABCOCK: Okay.

PROFESSOR CARLSON: It must not be clear to
everyone.

CHAIRMAN BABCOCK: How many people think the
rule should be clarified?t | o ‘>j — \
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Yeah, Carl.

AMR. HAMILTON: Back to that same thing about
parties, I mean, arguably the court could send out a
notice based upon the address shown on the citation, even
though somebody hadn't yet been served, if you're going to
define parties as simply people who are named in the
petition. So arguably the court could say, "Well, clerk,
send it out to the addresses on the citation, and
therefore, they have been notified." So I don't know
whether that's intended to be a party or they're not
supposed to be a party until they've answered.

PROFESSOR CARLSON: Bill, do you know the

answer to that?

PROFESSOR DORSANEO: Actually, I think it's
unclear.

PROFESSOR CARLSON: I ;hink it is, too. I
was feeling foolish because Sarah and I were ta%king about

“, -t

this, and I said, "I think you're a party if you're named
in the pleadings," and Sarah said, "I think you're a party
when you're served." Now, a party subject to what?
Subject to judgment -- ‘ ‘ \'

HONORABLE SARAH DUNCAN: Reasonable minds
can disagree.

PROFESSOR CARLSON: A party subject to

judgment and being bound by the judgment, yeah, when

)
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you're served; but otherwise, - in my mindc.your §ame is on
there, you're a party.

CHAIRMAN BABCOCK: Okay. Any other
comments? Yeah, Judge Christopher. |

HONORABLE TRACY CHRISTOPHER: Just on the
idea that everyAparty is entitled to 45 days notice, which
seems very reasonable; but sometimes a party will get
added that is, you know, instead of Coca Cola, Inc., it's
Coca Cola, LP; and Coca Cola, Inc., has been in the case
and everybody knows it was really LP that shoulé have been
the correct party; and so the plaintiff finally gets
their -- the name correct and adds them in. I would just
like the ability to give less notice if circumstances
warranted. N X

CHAIRMAN BABCOCK: Bill.

HONORABLE TRACY CHRISTOPHER: Beéause I
don't think LP needs 45 days when everyone knew he's the
right person and it should have been'LP,,pot Inb.

CHAIRMAN BABCOCK: Same lawyers
representing.

HONORABLE TRACY CHRISTOPHER: Same lawyers.

CHAIRMAN BABCOCK: Right. L
lHONORAéLE TRACY CHRISfOPﬁﬁg; Yeah. That's

my only regquest on that point.

CHAIRMAN BABCOCK: Yeah, Bill.

" D'Lois Jones, CSR
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PROFESSOR DORSANEO: Well, I was just
thinking about the number of days and what the purpose of
having any spécific number of days actually is, you know,
because we started out, not that long ago there was no
Rule 245. You had to keep track of your own case by going
to the courthouse and just keeping up with thiﬁgs, and
then we had a 10-day rule. Then I think we went to a
30-day rule, and now we're at a 45-day rule and talking
about a 75-day rule.

The idea seems to me to keep some?ody from
being subjected to a default jﬁdgment,>méfe dftén than not
a post-answer default judgment, and I think 45 days is
enough time for that. Maybe less would be enough‘in the
context of the situation that Judge Christopher is talking
about if the objectivevis to keep somebody ffoﬁ\suffering
primarily a post-answer default judgment.

CHAIRMAN BABCOCK: Okay. Sarah.

HONORABLE SARAH DUNCAN: Tracy, do you do
that now under the current rule in the LP.and Ihc.
situation? Would you give less than 45 days notice?

HONORABLE}TRACY CHRISTOPHER: Yes, if no one
complains. I mean, you know, if somebody amended their
pleading and the defense lawyer accepted_seryic? on behalf
of LP because he's representing LP iﬁ addition to Inc.,

but my reading of the rule is that I would have to give LP
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45 days notice if they demanded it.

HONORABLE SARAH DUNCAN: That was my
question --

HONORABLE TRACY CHRISTOPHER: Yeah.

HONORABLE SARAH DUNCAN: -- because it seems
to me under Elaine's interpretation of the current rule
you have the same problem.

HONORABLE TRACY CHRISTOPHER: Right.

HONORABLE SARAH DUNCAN: And I have a hard
time seeing in that situation how they would ever show
harm on appeal. ‘ \'

HONORABLE TRACY CHRISTOPHER: Right.

HONORABLE SARAH DUNCAN: So I'm not suré we
need to put an exception in there. I mean, in a case
where a reasonable judge is going to give for good reason

, 2 LoD T ‘

less than 45 notice, 45 days notice, the defendént's not
going to be able to show harm.

PROFESSOR DORSANEO: Except the cases don't
require any particular showing of harm.

HONORABLE TRACY CHRISTOPHER; Rigkt.

HONORABLE SARAH DUNCAN: Oh, they don't?

PROFESSOR CARLSON: It's due process.

PROFESSOR DORSANEO: It is harm.

HONORABLE SARAH DUNCAN: Prgsumedg

HONORABLE TRACY CHRISTOPHER: Presumed,
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uh-huh. They need exception.

CHAIRMAN BABCOCK: Okay. Any other comments
on this? Is this language that we have here the proposed
language of the State Bar, or is this your subcommittee?

PROFESSOR CARLSON: That's our subcommittee.

CHAIRMAN BABCOCK: Okay. And it is -- just
so we know what we're talking about, is it the proposed
paragraph (3) that is underlined the proposed new text?

PROFESSOR CARLSON: Yes. Changing "all" to
"the." In the second to the last, the last line on the
page, changing "reasonable notice of not less than 45 days
to the parties of a first trial setting"’to "re@sonable
notice of not less than 45 days to all parties.t

CHAIRMAN BABCOCK: Okay. Any more comments?
Any more discussion? Ale#.

PROFESSOR ALBRIGHT You know in the
discussion about what does partles mean éno oo you have to
prepare to get notice, I was just looking through rules
like 4 and 21 and 2la, and it looks to me like all the
rules say you serve parties, and 1t doesn't talk about it
has to be a party who has éppeared. I thought there was a
rule someplace that said that parties who have appeared
get notice, but I can't find it.

HONORABLE JAN PATTERSON: Well, but it also

: . ' \
makes reference in special appearance to a party
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challenging, and that éoﬁid be Eo procesé:as we;l. So --

PROFESSOR ALBRIGHT: I guess my point is, is
that it seems like throughout the rules it talks about
notice to parties.

HONORABLE JAN PATTERSON: And named.

PROFESSOR ALBRIGHT: And everybody kind of
deals with that, and so if you change it in only one rule
to something other than "parties" or "all parties" then
you're trying to make clear as to if you're supposed to
serve people who haven't been -- who haven't appeared or
whatever we're trying to do. I'm not clear on what the
problem is, but I think we need to realize that throughout
the rules there is an assumption that youlserve\all
parties or the parties, whatever that means.

. CHAIRMAN BABCOCK: Yeah. That's another

Peeples principle. Be aware of the law of unintended

consequences. \

!

PROFESSOR ALBRIGHT: Exactly.
CHAIRMAN BABCOCK: Justice Gaultney.

HONORABLE DAVID GAULTNEY: I would argue

R . - . ARG Do\
. ) ,
problem, it's where a party is joined after the first

just leaving the rule as it is. As I understand the

trial setting.
PROFESSOR CARLSON: Correct.

HONORABLE DAVID GAULTNEY: And the rule

)
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requires they be given a reasonable notice, so I think
leaving the rule the way it is would take care of a
situation like you've got the same party, would take care
of everything, and it may, in fact, end up being
interpreted as 45 days, but it has that flexibility
CHAIRMAN BABCOCK: Bill, then Buddy.
PROFESSOR DORSANEO: I would say let it be,
too, mainly because this change doesn't seem worth the
trouble and there are larger monsters lurking inside this
little problem area, which also extends to 246,\which
should be in the same rule as 245, or at least they should
be drafted to be compatible one with the other. Alex is
right. The rule book actually seems to contemplate the
parties would be named parties,'not se;ved part%es, but
I'm not sure when thlS rule was drafted that that's what
anybody was thinking, so if we started out with a view

about who parties are, I don't think it's necessarily --

necessarily means the same thlng 1n all the places where

STONR AR
, ?

the rules have been worked om.

CHAIRMAN BABCOCK: Buddy, then Kent.

MR. LOW: I don't understand the difference
between "the" and "all." If I give notice to the parties
who have appeared, who is 901ng to be excluded out of
"all"? In other words, there's something I'm missing is

what I'm saying.
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PROFESSOR CARLSON: I think the subcommittee
discussion was you'd serve the parties at the time the
trial setting is made that are made out by the pleadings,
and then you amend your pleadings, you say, "Oh, here's
the notice that we gave the parties previously and now
you're a party, but you don't get new notice." That's how
I understood the problem to be.

MR. LOW: But you're proposing changing only
"the" to "all" and the other part says "who have appeared
when notice is given." I mean, that's the only word
change? . | o \

-PROFESSOR CARLSON: Yeah.

MR. LOW: Yeah. That's not the only thing I
haven't understood, so let's go on.

CHAIRMAN BABCOCK:' Kent. . \

HONORABLE KENT SULLIVAN: bTﬁe question, it
seems to me, is what is the notice standard following a
first trial setting for a subsequently joined party. Is
it 45 days or is it only reasonable notice? ‘Ane the only

' S v . IROTELR N :
reason that I had an interest in it is I think our
guideline should be clarity. ‘There should be no need to
debate which standard it is. We should all know from
reading the rule what standard it is, and the mere fact

that our subcommittee had a debate on it ied me\to

conclude that we ought to clarify the rule.
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I‘really don't advocate one standard as
opposed to the other. I think either one is probably
okay, but thére shouldn't be a debate about which standard
the rule points to. The rule ought to be clear. That was
my thought about it, and I think that ought to be a sort
of guideline for us in the context of discussing rules in
general. If the rule is not clear and you are seriously
having a debate about what the rule means, that's what
really causes me heartburn.

HONORABLE JAN PATTERSON: That's what our
job is everyday, isn't it, on the court of appeals?

HONORABLE KENT SﬁLLIVAN: -But intérestingly,
there was a quick look at the case law that was available
under this rule. It was not exhaustive. It was very,
very quick and dirty, but no one found a case that was on
point here, and maybe there is one and itlcould\be
located, but it would be nice for the rule to be clear to
the reader just upon -- you know, on its face.

CHAIRMAN BABCOCK: Okay. Yeah, Sarah.
Justice Duncan. _ o A

HONORABLE SARAH DUNCAN: As‘sort of an
aside, this party question is really interesting to me. I
got all the way up to Rule 7, which says, "Any party to a
suit may appear torprqsecute o;ldefgnd”his_;ighgs therein

either in person or by an attorney of the'court;" which

D'Lois Jones, CSR
(b12) 751-2618




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

14874

implies that a party is anyone who is named, because if
you're a party before you even appear and prosecute or
defend it's -- can only be because you're named, but then
I got to -- I went on up to 38, the joinder rules. 38,
third party practice, 37, additional parties, and I'm
convinced I don't know the answer to this question, and I
think it's significant that nobody around this table can
say definitively who's a party, and we ought to fix that.
CHAIRMAN BABCOCK: Okay. Any other

comments? All right. The subcommittee recommends let it

be?
PROFESSOR CARLSON: No. A
CHAIRMAN BABCOCK: No, tﬂéAsﬁbéom%ittee
recommends let's change the one --

PROFESSOR CARLSON: I'm a minority of the
subcommittee. The subcommittee as a whole felt that the
rule was not clear, that a later-added party was entitled’

to the same notice as those parties who were originally

named.
PROFESSOR DORSANEO: '~ So we're going to make
it unclear in a different way. \
PROFESSOR CARLSON: We could just say if we
really think it's a problem, "A later added party is

entitled" -- "a party added after a case is set for trial

!

is entitled to 45 days notice," "reasonable not@ce,"
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whatever the subcommittee thinks: if the subComﬁ&ttee
thinks the rule needs clarification.

CHAIRMAN BABCOCK: Justice Gray.

HONORABLE TOM GRAY: I'd just like to point
out that you really have interjected a opportunity to
engage in great gamesmanship at that point because if you
can find someone that you can add and you want a
continuance, you've got it. And that just -- the trial
judge to me seems like needs to be in control o{ that
process, and I know there is some joinder rules'that may
come in there when you can join a party, but I would want

the trial judge to have some discretion over a late-added

party. ' ,
. . .o e e

CHAIRMAN BABCOCK: Well, are you in the

let-it-be camp or in the we-need-to-clarify-it camp?

HONORABLE TOM GRAY: I'd 1et it be.
CHAIRMAN BABCOCK: All right. Well, since
the subcommittee recommended clarification.-; K
PROFESSOR CARLSON: Yes, they did.
CHAIRMAN BABCOCK: -- let's vote on that.
How many people think that we should clarify Rule 2452

Raise your hand. . S
MR. MUNZINGER: In general, as distinct from
suggested language?

CHAIRMAN BABCOCK: Yeah. 1In general,'not
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the suggested language. Everybody?

How many think we ought to let it\be? Well,
John Lennon would be happy. By a vote of 23 to 3 we vote
to let it be. There we go. All right.

MR. FULLER: Chip?

CHAIRMAN BABCOCK: Yes.

MR. FULLER: One last question, and I -- I
khow that the State Bar committee, the reason why they
went to the 75 days was not to make things take longer,
but they were genuinely concerned about this is§ue-that
may be addressed by 84 of having their motions heard, and
at 45 days there is a lot of things that by statute or
rule require more time, and I -- is that another issue
that should be addressed here or by a comment referring to
Rule 84 or -- I mean, I thinkbthere waé really kind of a
third issue other than the later-added parties, the length
of time -- the length of time really had to do with making

sure you can get everything heard timely.

CHAIRMAN BAEéOCK# Whét dé Qéﬁuthink about
that, Elaine?

PROFESSOR CARLSON: ' The Court has, as I
understand it, generally not been in favor of having
comments to ruies. o \

CHAIRMAN BABCOCK: Comments.

HONORABLE TOM GRAY: Chip, I make a motion
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we take a 15-minute break.

HONORABLE SARAH DUNCAN: Second.

CHAIRMAN BABCOCK: Okay. Any particular
reason?

HONORABLE TOM GRAY: Well, yes. What's
laying in your lap.

CHAIRMAN BABCOCK: Huh? Okay. We'll take a
15-minute break. |

(Recess from 10:12 a.m. to 10:58 é.m.)

CHAIRMAN BABCOCK:. All right. Back on the
record, and we're now.moving on to Rule 296, Elaine,
right? o |

PROFESSOR CARLSON: Right. The full
proposal from the State Bar Rules Committee appears on
page five of Justice Hecht's letter, and the State Bar
Rules Committee is suggesting ﬁhat éheA£u1é ber%aining to
findings of facts and conclusions of law include a
statement that the findings of fact shall only include the
elements of each ground of recovery or defense, and they
state that their rationale is "Many‘courts or \
practitioners feel compelled to make or propose voluminous
and detailed findings of fact out of fear that omitting a
single key fact may undermine the validity of subsequent
judgment or broaden the basis for appea;:l This\is said to

be time-consuming and a waste of both judicial economy and
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the litigants' resources."

Our subcommittee was concerned at the
proposal -- at that proposal because there are appellate
court decisions supporting that the trial court may make
broad form findings of fact, so it's really not -accurate
to state that the trial court is required to make
elements -- findingé on each element of every ground
that's raised by the pleadings and proof. Although,
nothing in Rule 296 suggests the trial court must make its
findings of fact in broad form. Although, that may be a
matter for a different day.

The committee was also conqerned Ehat
statutorily there are instances in which Ehe Legislature
requires findings that may include evidentiary support,
particularly I think in the family law area. So, again,

with all due deference to the State Bar Rules Committee,

¢ T EEEN
bl

we recommeﬁd that théhbrépésalhﬁot be édopted.

CHAIRMAN BABCOCK: Okay. Comments? Yeah,
Frank.

MR. GILSTRAP: While I'm not sure there's an
answer, i think we need to all, yoﬁ know,‘reéogkize there
is a problem, and the problem is this. The losing party
requests findings of fact and conclusions of law 20 days
out; the judge has I think something like 50 days or so --

I don't know exactly what it is -- to make the findings.
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HONORABLE TRACY CHRISTOPHER: 20.) 20.

MR. GILSTRAP: The prevailing party then
sends in a set of findings that in many cases covers every
jot and tittle of the lawsuiﬁ --

CHAIRMAN BABCOCK: Every what?

MR. GILSTRAP: -- including negating, you
know, issues on which the other side had the burden of
proof, and then the trial judge just signs them, and then
you go up on appeal and the courts of appeal haye this --
some of them say, "Well, you didn't object to finding No.
64, and under our approach, you knéw, that stands, and we
are going to decide it on that, and this is how we decide
Point 4 against you; and Yes, we like to have esonomical
briefs and short briefé; but Wé're goihguéé Eour you out
on this."

And it's a terrible abuse. Everybody has
had these. This is not the way it's supposed tp be, but
it -- and the reason that it's-not; I fﬁiﬁk; isxbecause of
two things. First-of all, our judges don't have clerks,
and they have to make the findings maybe two months after
the judgment.

HONORABLE TRACY CHRISTOPHER: 20 aays.

MR. GILSTRAP: Well, yeah, but then that's
in -- but in the real world --

CHAIRMAN BABCOCK: Seems like two months.

A

5
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MR. GILSTRAP: -- it's reminded. You get
reminded, and they get it in under the deédlineﬁ and they
can make them late, although they seldom do I don't think.
So what happens -- and so the case is cold, they don't
have the clerk, and they don't have time to get the people
in and talk about it, and they just sign them.

Compared with the Federal courts, the
Federal judges make the findings all the time. They're
required to make them in every case. 1I'll give you an
example. Barefoot Sanders, who unfortunately is about to
retire from the Northern District of Texas, you finish
your evidence on Thursday, he comes back -- he says "Come
back at>2:00 o'clock tomorrow. I'm ruling from the
bench." You come in, h¢ sits éown,'henrgédsfghs findings.
The findings ére on boint. He;s théughéwébouf évery
issue. He nails every one, and everybody comes out of the
court with a pretty sober look on their face. That's how
it's supposed to look. We can't do that in state court
for those reasons becéuse»£he.jﬁdges dén'£ ﬁé&e\clerks.
I'm not sure how you fix the problem, but it's a terrible
problem.

CHAIRMAN BABCOCK: ‘Justice Gray.

HONORABLE TOM GRAY: Wéll; readiné from a

brief that was filed in my court, "Traditionally a court

responds to a Rule 296 TRCP request by signing a paper
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with numbered findings of fact and separate conclusions of

law." TI'll skip the judge's name, but Judge X's "112
initial and additional findings" -- "fact findings not
included in the exhibits do not reflect" and then they go

on to make some comments about the judge.

He overruled -- the findings they
characterize as too massive, hyperdetailed reword process,
copies of plaintiff's briefing, and did I neglect to
mention that was 116 pages of findings of fact and
conclusions of law? And what Frank has described is
exactly what happens. The}issue gets add;essed‘because
there is absolutely no way that a trial‘iﬁdge -; that,
excuse me, that an appellate court can get through an
attack on 116 pages of findings of fact. I did a rough
count in this one. It may not be entirelyhaccurate, but
there were 365 or more findings of facﬁ in thisxcase, and
I picked this one just because it wés the most egregious.
There would be others that I could pick that were not
quite as egregious, but certainly have the same problem.

I think that theAState‘Baf's obse}vations of
a problem are entirely on track. I would have done it a
little bit differently. I héve worked up two -- or the
language of (2), one rule, one comment; and I think thét
while Elaine said we may come back and reyvisit Whether

they must be, I think this is the opportunity; and I would
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say, "The findings of fact must be limited to the issues

as if a charge was submitted in the case to a jury" and

‘then comment if necessary, "The trial court is prohibited

from supported" -- "supporting its findings with recitals
regarding the evidence, including comments on the weight
or credibility of any evidence unless expressly authorized
or required by law," because she is absolutely right ﬁhat
in family law context, and in particular Jane Doe cases on
parental consent, there is the need for the trial judge to

comment on the\credibility of the witnesses.

CHAIRMAN BABCOCK: Okay. Yeah, Buddy.
MR. LOW: But what is the difference? I

mean, the elements of a cause of.-- I say negligence,

okay. I find defendant was negligent. I find it was a

proximate cause that caused this damage. That's the
elements, or is that a conclusion of the 1aw? I mean, is
that all we're going to, is, you know, cﬁg it down to
that, or what are findings of fact? What would you call
findings of fact as distinguished from the elements of a
cause of action? ‘

HONORABLE TOM GRAY: What iAwould\
characterize, Buddy, since you're looking at me and asking
the question -- |

MR. LOW: Yeah, you have an answer.

 HONORABLE TOM GRAY: -- is exactly as I said

D'Lois Jones, CSR
(512) 751-2618




10
11
12
13
14
15
16
17
18
19
20
21
22

23

24§

25

14883

\

in my proposal in the rule:is:éhaEwWould which Qould have
been submitted to a jury for determination in a charge
and, yes, that authorizes broad form findings by a trial
court judge. And then you attack them on appeai the same
way you would attacking a jury charge, and we have a very
well-developed body of law on how to do that, and it's not
this amorphous, well, which ones of these 365 findings do
you need to attack to be able to get past this result.

MR. LOW: But oné question, how many times
have you seen it done exactly that way as distinguished
from, you know, expanding it a little? Have you ever
reviewed one that just did it just like findings? Have
you ever seen one? | | ETE

HONORABLE TOM GRAY: No. imhaven;t seen
trial judges do that.

MR. LOW: All I'm saying is you're
advocating doing something that's not been done in a
hundred years. | | - | D

HONORABLE TOM GRAY: I think that's a very
fair characterization.

CHAIRMAN BABCOCK: Or at least as long as
Buddy's been alive. \

MR. LOW: Wait. You're five years off, man.

CHAIRMAN BABCOCK: Judge Christopher.

HONORABLE TRACY CHRISTOPHER: Buddy, I have

\

2
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actually done that before. 1I've said, you know, "The
defendant was negligent; that is, the defendant\failed to
use ordinary care. The defendant's negligence was a
proximate cause of damages to the plaintiff, and I find
that 5,000 is reasonable medical bills and 350 is
reasonable physical impairment," just like pattern jury
charge, but -- and I have done it because it was really
fast and easy to do, but does that really help the
appellate court?

I mean, that's my mind, is does E?at help
you with anything? You know,‘it's not hard to éo it that
way. It just doesn't seem to be useful. I mean, it seems
to me if they've sued on negligence, and my judgment is I
find in favor of the plaintiff, and, you know, the amount
of damage is X -- I might break‘théﬁ déhﬁijust %o, you
know, have that in the record. Why would I need to do any
further findiné of fact or conclusion of law?

CHAIRMAN BABCOCK: Bill Dorsaneo and then
Judge Peeples and then Hayes. - \

PROFESSOR DORSANEO: Well, it helps the
appellant. You know, I mean, our notion now is the
negligence isrthe ultimate issue in negligence cases
submissionwise, not speed, brakes, or lquout. XYou know,

once upon a time the first element in a negligence case

would have been the -- would have been the act or acts or

D'Lois Jones, CSR o
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omissions that you would be talking about as the threshold
determinate before you got to the issue of negligence.

They ought to be -- the findings ought to be
done like thé -- like jury findings are made in jury trial
cases. That's véry satisfactory from the standpoint of an
appellant. I hate to appeal bench tried cases that have
an enormous number of findings. Consequently, if I'm
drafting the findings, I'm going to give you about 17
single-spaced pages. I might give you numbers, I might
not. Okay. No separation of conclusions of law from the
factual findings.

Something that's.enormously diffiéult to
deal with, particularly in courts of appeals that say --
particularly in courts of appeals that say that you need
to be very careful in attacking each thing that can be
identified as a separate finding becausé you migs a stitch
here, énd we're going to affirm, and not only have -- and
some of those courts have to mention every one of those
findings by number in a point of error I have to make sure
that I'm talking about that number somewhgre in\the brief
on several occasions.

That might not be good enough for a number
of courts of appeals in terms of satisfying Rule 38. So
this -- I've always thought it‘was odd thgﬁ we talk about

S

how findings should be made in jury-tried cases and say
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nothing whatsoever about the matter in bench-tried cases.
I think that's a problem.

CHAIRMAN BABCOCK: Judge Peeples.

HONORABLE DAVID PEEPLES: Bill said pretty
much what I was wanting to say, which basically is
we}ve -- the jury rules were changed to go to broad form,
but the finding of fact rules for nonjury finding the same
thing have not been changed; and I'm just wondering if
there's a good reason why we would want the judgé to have
to be more specific than a jury; and I don't think I have

ever seen a lawyer present proposed findings that aren't

just -- make Fox vs. Dallas Hotel look moderate.
o A
CHAIRMAN BABCOCK: Hayes and Pete; you want
to yield to Buddy, who is twitching?

MR. LOW: Then you change it not to‘findings
of fact and conclusions of law, you change it to
conclusions of law, because what you're talklng\about is a
conclusion of the law.

PROFESSOR DORSANEO: No. It's a mixed

question of fact and law negligence.

HONORABLE STEPHEN YELENOSKY: It's a jury
question.

MR. LOW: That is a conclusion that you
can't just ask a witness "Was he negligent?" I mean,

that's a conclusion to me. L \
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HONORABLE STEPHEN YELENOSKY: Weli, the jury
question would be what the pattern jury charge is, and
it's not "Was it negligent?"

MR. LOW: I understand, but I'm saying just
because we've gotten away from submitting a case on
brakes, lookout, and everything, I think it should be
helpful to find, all right, a finding of fact that, yes,
they were not keeping a lookout and these certain things
and, therefore, we're negligent. That's the basis for the
conclusion of law.

HONORABLE STEPHEN YELENOSKY: But what --

CHAIRMAN BABCOCK: Hayes.

MR. FULLER: I was just going to fay that
the committee was approaching it from the perspective
that's been raised by Judge Peeples, Tom, and Dorsaneo in
the sense that we were looking at let's get it to the --
what charge is the jury g01ng to see° That's tFe only
thing that really needs to be in your flnélﬁés of fact and

conclusions of law and avoid voluminous findings of fact,

et cetera. That's all that the committee was trying to

get to.

CHATRMAN BABCOCK; Pefe..' : \

MR. SCHENKKAN: I think the problem of
solving it this way is that "in any matter where findings

are required and permitted" is so broad that there are

\
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many situations in which the lawyers do not know what
findings are required or permitted. And I'm saying in any
case tried, so you're going to have people saying, "I
think I need findings. It's my view of the law that I
need findings here," and it will not be clear whether they
do or not, and then it will not be clear what findings you
need in saying that the elements of the grounds of
recovery or defense won't cover it.

Then the question is how safe can you be in
preparing for your appeal, not knowing whether your
narrower version of the findings and conclusions is in
fact going to be adequate to sustain or attack, whichever
it is you're talking about doing; but in our regulatory
litigation areas -- Justice Patterson wil} be h?ppy to
support me on -- there was a time years ago in which John
Powers was very diligent in arguing that a requirement of
the Administrative Procedure Act that requires findings of
fact and conclusions of law had to be construed a
particular way in‘te;ms of what was needed invthe way of
findings and conclusions; and thé Texas Supreme Court was
unsympathetic of his view of what was required; but it
took about 15 years and I think two different Texas
Supreme Court decisiéﬁé-that Qéfe cieé£ ;;éﬁéh before it
was accepted at the Austin court of appeals level what was

required in the way of findings of fact and conclusions of
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law.

During that 15 years those of us who were
1itigating these cases, we really wanted to make sure that
there were enough findings of fact and conclusions of law
in there so that we would win regardless of how that
debate came out. I suspect that's not a unique problem.

CHAIRMAN BABCOCK: Frank, then Judge
Yelenosky, and then Judge Christopher if you've still got
a comment. |

MR. GILSTRAP: You know, what's being
proposed is some type of theoretical solution which says
we're going to have broad forms akin to, you know, general
negligence findings, general causation findings. At the
same time, you know, it seems to me that there might be
room for some specific findings. o \

I mean, if you have two litigants in there
and they try the lawsuit over whether or not one of them
ran the redlight and they don't get a finding from the
court that one of them ran the red light{.it sesms to me
that, you know, what are they supposed to think? Well,
no, you were negligent. Or maybe they tried -- the real
lawsuit was really tried over when the contract was
signed, and the judge said, "The contragt‘wag s%gned
Thursday." There are.élso casés in Whicﬂjvygu ﬁnow, the

law does require specific findings, as the subcommittee
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pointed out.

I don't know that this kind of generalized
akin to broad form jury findings is really the answer
here, but there needs to be something to do -- what we're
talking about is a large number of findings. I think
that's what everybody has talked about, and that's the
most obvious form of abuse. I think that's what we
need -- maybe we should just have some type of limit, you
know, just arbitrary limit and say they're not exclusive.
You can get 10 findings, you know, draw them the way you
want to, you know, and you're not bound by them, but these
are the findings . ) \

CHAIRMAN BABCOCK: Then you're going to get
great big paragraphs.

MR. GILSTRAP: Well, we'll limit the words.

CHAIRMAN BAﬁCOCK; Judge Yeienosky.

) )

HONORABLE STEPHEN YELENOSKY: Well, putting
Judge Christopher's question and Judge Peeples' comment
that I took to be somewhat of a response to it and looking
across at Justice Patterson, who grades my pape{s, my
question is, other théh coﬁrtéé?,.whicﬁ Ehaiwéyé want to
be courteous to the court of appeals, why should the court
of appeals get more help on a bench trial than they get on
a jury trial and what's a jurisprudential reason for that,

and if they do get more help on a bench trial than they
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AY

— S
get on a jury trial doesn't that put in a different

strategic question when you're deciding whether or not to
waive your jury trial? Why should that be different?

CHAIRMAN BABCOCK: Judge Christopher, did
you still have your hand up?

. HONORABLE TRACY CHRISTOPHER: Well, I'm
sorry, I also -- if we're going to rewrite this rule,
which I don't really have an objection to doing, and I'll
do whatever people think, you know, we as a trial judge
should do. I do think that there ought to be
clarification on when findings are required or permitted
because it's a confusing thing. We get requests for
findings when they're not required, and, you know, you're
like, "Do I have to do it here, don't have to do it here?"
And then you kind of like check the law. "Okay. Well, I
don't have to do it here," and so you don't do it and all
of the sudden the abpellate court two years lat?r says to

4

you, "Hey, we would really like you to do findings." Oh,

‘my gosh, okay. 1It's two years later.

So I would like guidance as to which matters
I specifically need to do it in and if —:’I mean, I
understand that the éourt of appeals caﬁ‘ésk us/to make
findings even whén they're not required, but, you know,
from my point of view it sure is a lot nicer if we got --

you know, we knew that within the short period of time

- - v e
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after we actually tried the case, not a cpuple pf years
later.> So I think that the rule needs rewriting. I don't
like the fix that's right here.

CHAIRMAN BABCOCK: Okay. Gene Storie, did
you have your hand up?

MR. STORIE: Yeah, thanks, and I'd like to
follow up I guess on those comments because we have some
cases that are still tried under the substantial evidence
de novo standard, and so when you see a rule talking about
cases tried in a court without a jury, well, those wouldl
be our cases, but findings would really never be
appropriate because it's just a legal issue and the fiie
might indicate that there is some error in the trial court
on applying the right étandard'of law. \

CHAIRMAN BABCOCK: Okay. Richard Munzinger.

MR. MUNZINGER: I agree with Judge
Christopher's comment about the need for specificity as to
occasions when findings are required or permitted. I also
agree with his comments that the findings ought to be
limited to the same findings that a jury would have. I
would be opposed to the last sentence, the underlined last
sentence, because it would not‘require‘thf appellate court
-- or the trial court, rather, to give pﬂe findings of
fact with the specificity that a particular cause of

action may require.
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For example, in defamation, there may be a
lengthy newspaper article in which many of the words are
not defamatory. Maybe the article itself is not
defamatory. The specificity of the finding may implicate
constitutional considerations, if it's a public figure,
public official, et cetera. So if you were to adopt this
rule, 1if you would simply -- a trial court could simply
say, "I find that the plaintiff was defamed, which led to
damages," et cetera. That would be all that would be
required if this rule were written, but the Constitution
would require the speéific lanéuage'"Decféréa'uion by the
plaintiff in the plaintiff's pleading or in answer to
discovery was found by the jury to have had the" -- if it
were‘not libelous per say -- "to have had the meaning that
the plaintiff ascribed to it in his orrher.pleaaings," and
I can see any number of cases where you would have some
problems if you just allowed a sentence like this.

My personal thought would be that we need to
rework the rule so that a trial judge is_pot inyndated
with hundreds of findings. I've done it myself. It's
never been required specifically in the rule. It's always
been the practice all of us in an abundance of caution add
these findings aftertﬁinding a;ter fin@i?a‘afte¥ finding
that's unnecessary. If the case had beeﬁutriéd)in front

of a jury the question would be one question, is this
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special issue sufficient, did the jury find it, is there
evidence to support the sbecial issué? Will the special
issue suppért the judgment and would stand, for example,
in a defamation case the constitutional challenge of the
defendant?

The same standard ought to apply to a case
in front of a judge, and the only concern I would have
would be that we would somehow or another be avoiding the
same scrutiny in nonjury trial charges that our jury
trials get, and ;hat would be a mistake because judges
like lawyers are humans and make mistakes and have
predispositions, "and we need té be carefui‘aboué that.

CHAIRMAN BABCOCK: Bill Dorsaneo.

PROFESSOR DORSANEO: I didn't necessarily
understand that this opening part was part of the
committee's report, Elaine. Is it? "In any maEter where
findings are required or permitted."

PROFESSOR CARLSON: No. No.

PROFESSOR DORSANEO: But aside from that,
that looks like it comes from the idea th?t's ip our
appellate Rule 26.1 that you get on the longer track if
the trial judge makes findings in any case where the
findings are required or where that would be helpful.
Okay. Where permittgd. I thipk that'slﬁpglggops.

Now, the difficulty is that the required
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part really harkens back to Rule 296. That's the idea.
The idea is that they're required by Rule 296. So to add
this "or in any matter where the findings are required" is
kind of a general concept, you know, has no meaning to me.
Okay. Now, where findings would be useful would be any
time there is an evidentiary hearing, which is in effect’
what the appellate rule is talkihg about is when findings
not being required but where they will be helpful in the
context of the appellate process.

The ambiguity in Rule 296 is actually in the
first part, "in any case tried in.the district or county
court without a jury" because we don't anwlwhas the
word -- we don't know Qhat tﬁehword "cééé".mééné and we
don't know what the word "tried" means, okay, whether it's
a whole case, part of a case, or whatever. When we did --
we discussed all this before years ago,Aof course, and the
idea was -- 4 . S

CHAIRMAN BABCOCK: Would that be in the
recodification?

PROFESSOR DORSANEO: Yes, exactly right.

CHAIRMAN BABCOCK: Just checking.)

PROFESSOR DORSANEO: And the idea was that

if any part of the proceedings are tried where there's a

factual issue then the judge ought to be required to make

findings of fact, maybe not in any'kindhqﬁ deta@led way,
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but to indicate the basis for the decision. Wé\might make
exceptions for that in certain classes of cases, maybe the
preanswer default judgment cases or -- and obviously there
wouldn't be findings in summary judgment cases, but that's
kind of the idea of, you know, where something is
permitted, where it's a good idea, is if you have
something factually that the judge determined, whether
it's a whole full scale trial or a separate trial on part
of a case or even a preliminary matter, even a plea and
abatement that is tried to the court, and I think that's
where the clarification needs to come in and this language’
doesn't really get it.

CHAIRMAN 'BABCOCK: Justice ”131a.r'1‘c‘1, \then
Justice Patterson. o f

HONORABLE JANE BLAND: Well, I wonder if the
reason that all of these lawyers are submitting long
findings of fact is because the judgment of a trial judge
after a bench trial héé n6£ beén affordéaﬂfhé same
deference as the jury verdict; and so in other words,
bench trials get reversed more often than jury verdicts;
and because I have heard appellate courts say basiéally,

you know, that when asked, you know, why would §ou -- why

would appellate judges, not appellate courts -- why would
you reverse a bench trial based on what you conclude to be

conclusive evidence of what the trial judge didn't find if

\

/
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the trial judge believed that evidence wasn't credible;
and the appellate judge reéponse was, "Well, if\the trial
judge didn't believe the witness was credible, the trial
judge should have included that in the findings of fact.
Otherwise, we see this evidence as conclusive."

And as a trial judge that's frustrating
because, of course, a jury can basically believe or not
believe the testimony of any witness, and it doesn't have
to say so in its verdict form, and so -- and maybe we're
requiring more insight into the thinking process of the
trial judge in coming to his or her decision, and we
probably shouldn't require any more than we do of a jury,
but I will note that we're starting to ask more about a
jury's thinking than we used to because Fyerg'sxbeen some
retreat from just very, very global findiﬁgslof fact and
some idea that if a party raises the issue, a jury ought
to do their specific thinking on particular grounds for
recovery. SO -- _. .

CHAIRMAN BABCOCR; Juétiéémééttéréon, then
Buddy, and then Bill again.

HONORABLE JAN PATTERSON: I think it's

possible that some clarification might be helpful, but I
don't see where this would be>helpfu1. I‘agree\with
Professor Dorsaneo that there are a wide range of cases,

including evidentiary hearings, where findings of fact are
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made and are necessary and appropriate. I think we have
to keep in mind that the nature of the findings between
bench and jury are different. A jury makes them at one
point; a trial judge makes them after coming to a
conclusion and based on the evidence, so to me they are
sort of fundamentally different.

It would seem to me that there is nothing
that would prevent a trial judge from.saying "Do it on the
elements" or "trim these down" or "I want them basic." I
mean, to me that's a matter of trial management, and I
don't think that our Federal judges have gny‘adyantage
over -- they‘just have a practice of perhaps being more
attentive, but there's nothing‘that prevents a trial judge
from doing a similar thing; and I would worry -- as Pete
Schenkkan pointé out, I worry about any system Fhat shifts

. S e\
the risk to the appellate system. You know, do I or do I
not need a finding on this point, and that becomes a
guessing game so that that becomes a whole area I can see
it spin out in the appellate courts so that it's just sort
of shifting what is a falrly helpful syétem;\and sometimes
it is cumbersome in the trial courts, but now we're .
shifting that whole guessing game and gamesmanship to the
appellate court.

I would also say, and it's been a\while

since I've done this, but there's nothing that prevents --
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I think we've fallen into the habit of the prevailing
party submitting not only voluminous findings but
submitting the findings that are perhaps rubber-stamped by
judges, but there's nothing that requires them to be just
the rubber stamp.

CHAIRMAN BABCOCK: Buddy.

MR. LOW: Back to the point that the way
it's submitted to the jury they answer one question. Take
an assault. Findings of fact, conclusions are, yeah, a,
assault, b. The jury is given more than that. They're
not just given a single sheet of paper. They're given
instructions. They must find certain elements ?f those
things, so if we go to just the system oémwhere.you just
submit it, just answer the guestion a jury would have
answered, you're shorfcutting it because the jury has to
find certain elements and certain things, so you can't
shortcut it the way you're talking aboﬁt. ;

CHAIRMAN BABCOCK: Bill, then Kent, and then
Alex.

PROFESSOR DORSANEO: The idea behind the
findings is supposed to help the appellént, not\the
appellate court, and it helps the appellant by eliminating
the comprehensive presumption that the judgment loser lost
everything, but I think any appellate lawyer who is

writing findings of fact and conclusions, if yop add them,
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would want them to be longAbéé;ﬁsé“it's more di}ficult to
deal with a bunch of long findings or a bunch of sentences
strung together than it is to deal with something shorter.

On the other hand, you might make it so
short that it's completely opaque because of the finding
can't be attacked as not being supported by sufficient
evidence, and that's been a problem in family law cases
with respect to evaluation of property particularly. You
know, a finding that the property division was just and
right, okay, is a bit hard to attack, okay, because of
problems with the characterization and valuation.

The appellate courts would be best helped by
something that does approximate the kindgypf‘fipdings,
whether they're made one-by-one or subsuﬁéd finéings in
the context of a jury-tried case, which does kind of get
-- kind of get close to the idea of elements, if you focus

on elements as being legal elements rather than factual
. - N

elements, and that's really all that we need. You can't

write it down in some sort of absolute cookie cutter
prevision form, but you can approximate the precision that
we have in the jury charge rules, and that would be an
improvement. - T

CHAIRMAN BABCOCK: Kent, then Alex, and then
Judge Yelenosky.

HONORABLE KENT SULLIVAN: I'm on this

\
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subcommittee, and I assume the issue that's really before

us 1is does 296 need to be reworked. TI agreed with the

‘recommendation of the subcommittee. At the same time --

with respect to the specific proposal that's on the table,
but if I'm hearing everyone's comments correctly, there
seems to be a consensus that we're not sure when findings
are required or permitted and we're not really sure what
the proper form and scope of thelfinding should be, and
that sure militates in favor of revisiting this rule, it
seems to me. It haé apparently produced and I ?ave some
experience with it producing a lot of trouble.

CHAIRMAN BABCOCK: Justice Hecht.

HONORABLE NATHAN HECHT: And we should
consider it in light of some pqssibility'ghat tPere may be
legislation to encourage more ;onjury t%iéls. There are
some people that think that one way to recover some of our
business from arbitration is to encourage nonjury trials
by letting the parties have a strike or two against the
judge so that the parties feelnliké éhéy ﬂé&é sgme role in
selecting who is going to decide and they're not just
stuck with whoever is in the draw.

HONORABLE LEVI BENTON: Justice Hecht, could
you speak up a little bit, sir? | o \

HONORABLE NATHAN HECHT: Yeah. They are not

just stuck with whoever is assigned to it, so I don't know
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if that will happen or not, but if it does, this may take
on even greater significance because if there are more of
them do we want to review them more like Federal judge

decisions with more meat on the bone, if you will, or not;
and all I'm saying is that the problem may get bigger, the

issue may get bigger, if that legislation goes forward in

the next session.

CHAIRMAN BABCOCK: Yeah. Did everybody hear
down there what Justice Hecht said at the beginning when
he was whispering about there may be some legislation to
try to recover some of our business from.grbitr§tion and
that would give more emphasis to nonjury trials? I think
that's a real possibility.

Judge Yelehosky, then Justice Duncan.

HONORABLE STEPHEN YELENOSKY': el%, I wanted
2 T e . B N THED N '

to respond to Buddy thét the jury instrﬁé%iéﬁs are just
conclusions of law; and if they're not in dispute, you
know, what is definition of negligence then it's not.
necessary; but if you have a dispute on instruc;ions in a
jury trial like who haé the bufden bn a fiduéiary case or
something then you argue that out and you get the
instruction. In a bench trial you put in a conclusion of
law as to what you thought the burden was there. There is

no distinction between those. | : \

MR. LOW: Yeah, but, for instance, proximate
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- S

cause can be -- it might have uninterrupted by any new and
independent cause. It might not have that, so if you had
the charge that the judge is going by, then -- and you
argue about the charge and that's the charge, then there's
no problem. Then you just submit, but in an assault case
just defined to say, yes, A, assaulted, B. It has all
these other things. If YOu had a charge up there that had
those elements in --

HONORABLE STEPHEN YELENOSKY: But the other
side, if there had been a debate about a question of law
that would have been a debate on the charge, then
hopefully the judge would put -- would hear from the other
side, "We need that conclusion of law because we think
it's wrong," and hopefully it would be put in there, but I
don't hear anything that convinces me it should be treated
differently if we wantlthem to‘be the_same; bpt\as Justice
Hecht said, maybe we don't want them to gé the éame, and
maybe we want them more like the Federal system or
something else. Fine, but if we want them to be the same
I don't understand why we would do it agycdigferently.

| . CHATRMAN BABCOCK: Justice Duncan.

HONORABLE SARAH DUNCAN: At the risk of
beating a dead horse, I think we've already written --
rewritten the bench trial rules and submitted them to the

, . . C e e
Supreme Court, and I'm a little uncomfortable trying to
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rewrite something that we've éifeady'rewritten because of,
for instance, the problem of when are findings and
conclusions required and how -- what level of detail and
things‘like that. My second comment is despite having
rewrittén these rules --

PROFESSOR ALBRIGHT: Sarah, excuse me, can
you speak up a little bit? We can't hear you.

HONORABLE SARAH DUNCAN: I think --

HONORABLE STEPHEN YELENOSKY: We're all
getting older. We need you to speak up.

HONORABLE SARAH DUNCAN: I guess. Some of

us can't talk as loud as we used to either.

HONORABLE LEVI BENTON: Maxbe you\need to
stand. o |

HONORABLE SARAH DUNCAN: My first comment
was just that we've already rewritten the bench trial

rules some years ago, and I'm a li;tle.gncomﬁortable
rewritiﬁg something we;ve alfeady rewriﬁgéﬁ,;it;out
looking at: our rewrite, which is also going to be a
problem on 306a.

. My second comment is I think this.area of
the law is a mess. I have-a céée éiéht’ngw*@here a
request was not made to separate out -- I don't remember

the two elements, but two elements of damages that I think

that lawyer probably would have known in a flash to do in

\
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a jury charge but just didn't think about it in the bench
trial context to object to not separating the t%o elements
of damages out in the jury charge, and I'm sitting here
thinking, to, you know, various people talking about there
shouldn't be a difference between bench trials and jury
trials in terms of, you know, helping the appellant, not
helping the appellant, making it harder, making it
voluminous, not voluminous, broad form versus not broad
form, retreating on broad form, and it occurs to me why
don't the parties just have a charge conference\and have
the trial judge‘answer a jury charge? We would)know then

where the judge placed the burden of proof in a fiduciary

'case, We would know whether they thought the jury should

be instructed on 1nterven1ng or supersedlng cause. We
would know -- or at least we would be able‘te ptesume

credibility findings that a jury or any trier of fact

might have made.

My final p01nt is what concerns me about not
differentiating between the two is the pheeﬁmption Bill
mentioned, and the reason I don't really understand the
opinion Justice Bland was‘referring to is -- not
necessarily an opinion.

HONORABLE JANE BLAND:» Not my epihion,
but --

HONORABLE SARAH DUNCAN: No, a viewpoint.

D'Lois Jones, CSR . \
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My understanding was we presume the trial judge in a bench
trial found everything in favor of its judgment, so how

can we not presume that credibility was one of those

things?

HONORABLE TRACY CHRISTOPHER: Well, read
some opinions. I'm sorry.

HONORABLE SARAH DUNCAN: I read a lot of
opinions. I haven't read that particular one.

HONORABLE TRACY CHRISTOPHER: You as a trial
judge can reject someone's testimony complétely because
you think it's not credible, you know, @t's tot§1ly
goﬁten -- and then you see it up there on the appellate,
well, you know, "This witness said A, B, C. Trial judge,
why didn't you pay attention to that?" Happens.

HONORABLE SARAH DUNCAN: So what %s wrong --
and I'm not saying it's right. I'm jus£=floétiﬁg the
idea. What is wrong with getting the trial judge to
answer a jury charge? I think lawyers would be more
familiar with it.

CHATRMAN BABCOCK: Frank ‘oAl;.'Bil‘l.\ or Alex.
Alex had her hand up before.

PROFESSOR ALBRIGHT: Long time ago.

CHAIRMAN BABCOCK: Long time ago.

PROFESSOR ALBRIGHT: i’gét -'s.]%ippe.(\i.‘ I want

everybody to know I got skipped.
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CHAIRMAN BABCOCK: Speak up.

PROFESSOR ALBRIGHT: In favor of all these
judges. I just wanted to, you know, I think say basically
what Judge Yelenosky was saying, that it seems to me it
makes a lot of sense for the charge -- I mean, for the
findings to look like the jury charge, because if you take
a Castile situation and say -- I was thiﬂking of an
example. I don't think really negligenée is a good
example. if you say, you know, the plaintiff gets to
recover if they prove a deceptive act or practice, then
the deceptive act or practice is an issue, and you list
all of them and then the judge'then -- that's a\conclusion
of law, and then you have a finding thaﬁ-éays there was a
deceptive act or practice.

Well, then if the losing party, the
defendant loses and says, well, if“halfﬂgf_pposs are not
applicable to this cése then they can obiééﬁhfo)the broaa
finding and ask that they be separated out, and you
could -- it seems to me like you could deal with them a
lot like you do the jury charge as to whether it is
appropriate to be broad or it'é apéropfia%e to %e more
separate and distinct.

HONORABLE STEPHEN YELENOSKY: After hearing

that support, please make sure you don't skip her again.

CHAIRMAN BABCOCK: No. Carl. \
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MR. HAMILTdﬁ: This méy be a dumb\question,
buﬁ I assume that there is a lot of cases that are
appealed from bench trials where there are no findings of
fact and conclusions of law, and if those appellate courts
get along okay without them why complicate matters with
them?

HONORABLE SARAH DUNCAN: Well, the appellant
doesn't get along very well, because everything is
presumed to support the judgment.

CHAIRMAN BABCOCK: Frank.

MR. GILSTRAP: What about a simple

prohibition in the rule on unnecessary evidentiary

.findings? Okay.. Okay. Yeah, it's -- and then --
. . T
CHAIRMAN BABCOCK: The eyes of the beholder.
MR. GILSTRAP: Sure, but we know that 350
does -- 1is probably an example, and the next time an

appellate court gets it and says, "I got 350 ort you know,

30 pages, this is absurd," the? can‘bounéé it back and

maybe some more courts will do it and that may have some

type of, you know, salubrious effect on the practice.

That might be a simple way of approaching it.
HONORABLE TOM GRAY: So we reversé it not

because of the merits of the case but because there is

simply too many findings of fact? Reverse it and start

over?
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MR. GILSTRAP: No, Judge. Do theT again.
There are too many, make your findings ovér. /

HONORABLE TOM GRAY: So the appellant has
incurred the cost of either putting all his apples in the
basket of I'm going to go with too -- this is too many or
they've had to make their first issue, this is too many,
but if it's just right then I'm going té challenge all
365. And I did think that there was one solution on this
to get all the appellate courts on board, if we get -- if
we give the appellant three pages of briefing tB complain
about each finding of fact then I think all the appellate
judges will be on board to change this rule.

MR. GILSTRAP: Let met just add --

HONORABLE TOM GRAY: Because in mine that
would have only been a thousahd page brief.

MR. GILSTRAP: Let me add one thing. You
know, the courts of appeals do have authority to send them
back to make findings when they didn't make Fhe@. They
were requested, they-weren't made, send‘éhem‘baék, make
ﬁhe findings. Well, how about send them back, but do it
over? There are too many excessive evidentiary findings,
try it again, Judge. It won't.takg morgithan two or
three. o o " T )

HONORABLE JAN PATTERSON: Is that the papa

bear standard?

-D'LoisJo.n:a‘s,CSR )
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MR. GILSTRAP: You know, no one knows what
the standard is, but everybody reads it, and at some point
people are going to start cutting them down; |

CHAIRMAN BABCOCK: Judge Benton.

HONORABLE LEVI BENTON: Frank, I don't know
how the reviewing court makes that determination without
reviewing the record, and if they're going to go to the
trouble of reviewing the record to conclude that there are

too many, just let the reviewing court make the findings.

MR. GILSTRAP: Well, but they can't. They
can't. | :,. \

HONORABLE TOM GRAY: We.do that already,
Levi.

HONORABLE LEVI BENTON: I know.

CHAIRMAN'BABCQCKi Prefessef Dorsaneo.

PROFESSbR DORSANEO: One of‘the pfoblems for
the appellant with this long kind of list of damning

findings, including ones that say that your client was a
liar, is that people on the court of appeals read this
stuff and they read it flrst and maybe bgaeflng attorneys
read it first and they develop a very bad attitude

about -- about your appellant's case, and that doesn't --
that doesn't really happen the same way in a jury-tried

case. " )

I mean, the reason why you -- the reason why
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you write findings along those lines is to prejudice the
appellant in the prosecution of the case. That's what
your job is. Somebody ought to put a stop to it.

CHAIRMAN BABCOCK: Judge Benton.

HONORABLE LEVI BENTON: Well, Bill, with all
due respect, that's not why a court writes such a finding.
A court writes those findings -- the trial court writes
those findings because of the reason that-Justice Bland
said, that unless the trial court expresses that it finds
a witness' testimony to be credible or uncredible, the
reviewing court or the briefing attorney says, "Well, the
witness said X, so whyAdidn't the trial judge get that?"

So it's -- and we're not trying to prejudice anyone. What

‘'we're trying to do is get our judgment affirmed.

PROFESSOR DORSANEO: It shouldn't be too
hard for the court of appeals to reallze if the judge made
e NPT RO
a finding contrary to the witness' testlmony the judge had
a problem with the witness or the testimony. That
shouldn't be a problem. That's just silly from my
standpoint for appellate courts to say that you needed to

y

make a finding about each w1tness' credlblllty, that they
were credible or not. I don't think that that kind of a
finding really eveh has any kind of place in findings. So
that's --

HONORABLE LEVI BENTON: Well, why\then do we

D'Lois Jones, CSR
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instruct juries that it*égthéif:dﬁf§ to weigh the evidence
and determine the credibility of witnesses?

PROFESSOR DORSANEO: Well, we don't ask them
to make specific findings about whether witnesses were
credible.

HONORABLE LEVI BENTON: Well, why do we
instruct them?

PROFESSOR DORSANEO: Because that's part of

the -- \

HONORARLE SARAH DUNCAN: Because we've

always done it.

PROFESSOR DORSANEO: -- what they need to
know in order to understand how_they can -- how to decide
to answer the questions.

HONORABLE LEVI BENTON: Well, that's what
the trial court needs to do in the findings to remind the
reviewing court that we're the fact finder, they're not.

HONORABLE STEPHEN YELENOSKY: Shohld the

.Supreme Court remind them that?

HONORABLE LEVI BENTON: Pardon?

HONORABLE STEPHEN YELENOSKY: Shouldn't the
Supreme Court remind them of that? 4 \

PROFESSOR DORSANEO: But the other thing

about the finding and being done after judgment, which is,

you know, a bit on the odd side -- I mean, it's part of

D'Lois Jones, CSR
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the appeal, it's not part of the trial process -- is that
I know almost all the time the trial judge is gbing to
sign the findings that the winning party has prepared, and
really only very conscientious trial judges go through
them with a particular great care to see if they want to
sign off. I mean, whether they call it rubber-stamping
may be a bit much, but certainly there is a Very'strong
likelihood that the findings proposed by the one Qho won
are going to be the findings.

CHAIRMAN BABCOCK: Okay. Anybody\else?
Justice -- ‘ o .

HONORABLE LEVI BENTON: Just one second.
May I --

CHAIRMAN BABCOCK: Yeah.

........ -

HONORABLE LEVI BENTON: May I just -- so
does Professor Dorsaneo give the same deference to trial
judges who bécome Supreme Court justices? Does he assume
that they're just going to rubber-stamp the appellant's
brief? L \

CHAIRMAN BABCOCK: That's a direct question,
I gather? But maybe not. Justice Gaultney.

HONORABLE DAVID GAULTNEY: I just want to
weigh in in support of the concept of really wh?n a trial
judge is serving as fact finder, he's serving or she's

serving the same role as the jury, and I would be in favor

D'Lois Jones, CSR o :
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of something that said, "When feasible findings of fact
should address only those issues that would be submitted
were the case tried to a jury." I like Justice Gray's
proposal. I think that's what it was. That wasn't yours?
HONORABLE TOM GRAY: No, it scares me that

I've found someone to agree with me.

CHAIRMAN BABCOCK: Judge Yelenosky.

HONORABLE STEPHEN YELENOSKY: Well, T
suggested in -- I mean, sometimes we make rules because we
all agree that we can't really control all the trial

judges, but -- and trial judges will do what they're going
to do and we ha&e to tékelfhét"inté‘éccé&gﬁjhbﬁé I
don't -- I haven't heard anyone here suggest that a court
of appeals that does what Justice Bland apparently said
some appellate judges do is a correct statement of the
law, and so I wasn't being facetious in.saying Ehat the
Supreme Court can resolve that, and why should we mess up
our whole findings of fact approach because apparently
some appellate judges have the law wrong?
| CHAIRMAN BABCOCK: Buddy. . =\

MR. LOW: But what is submitted, Judge, I

mean, assault case, you submit one issue, did A assault B.

Is that all you're talking about, or are you talking about

the elements? It has to be intentional.
: . .. DT SR oMy
D . .. ar

Well,\what is

submitted to the jury?
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— S
HONORABLE DAVID GAULTNEY: Buddy, I don't

think we need to debate how any particular case, whether
it's an aésault case or whether it's a defamation case or
whatever. That partiéular case, the lawyers are going to
know what -- if they were trying it to a jury, what issues
they would submit and get findings of fact on. Now, when
you're trying it to the judge aren't you just substituting
a fact finder, one fact finder for another, and if we had
a statement that said, "if feasible," because in jury

cases there are feasibility issues, too, on how you submit

it. "If feasible" --
MR. LOW: But my question is I don't
understand your definition of submitted because\I consider

submitted the very question the jury answers, was -- did A

assault B.

HONORABLE DAVID GAULTNEY: The fact gquestion
that the jury determines. N
MR. LOW: All right. Then that would be in

the definition or the elements of an assault.

HONORABLE DAVID GAULTNEY: Well, I would
assume that the judge would not be -- need to be
instructed on the law.

PROFESSOR ALBRIGHT: But aren't those the
conclusions of law? The conclusion of law would be an

assault is A, B, and C.
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MR. LOW: But thg faqt—finding I'm saying
would be the elements of”iﬁ. '

CHAIRMAN BABCOCK: Justice Duncan.

HONORABLE SARAH DUNCAN: And I agree with
David's proposal up to the point that what we find out
with a jury's verdict is not just what the jury thinks
about the facts but what the trial judge thinks about the
law, and for instance, in a statute of limitations case
where there's some dispute between the parties about
whether the two or the four-year étatute applieé, they're
going to have a charge conference, they're going to
discuss that. The judge is going to rule one way or the
other, and either she's going to submit an instruction if
there's, you know, some -- one way or thgwotherk the judge
is going to submit something to the jury that tells us how
the judge ruled on that question, or we're going to see it
in the charge conference. The problem with a bench trial
is that if all the judge does is find faqu, we\don't know
how the judge has ruled on legal issuesiéﬂat“may be
dispbsitive ﬁo the appeal.

HONORABLE DAVID GAULTNEY: Well, I wouldn't
say that that is the distinction between conclufions of
law. WhatAI thought ﬁhislbrdbiem was, fﬂat it'é not the.
conclusions of law that are the problem. It's the

findings of fact that are voluminous and that -- I mean,

-~
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the proposal, as I read it, says the findings of fact will
only include the elements of each ground or defeﬁse.
HONORABLE SARAH DUNCAN: That's.the beauty
of the jury charge, is we give both.
CHAIRMAN BABCOCK: Two more comments.
HONORABLE DAVID GAULTNEY: I don't oppose

your jury charge concept.

CHAIRMAN BABCOCK: Bill and Alex, last two
comments.

PROFESSOR DORSANEO: Well, part of the
problem is the law of fact distinction doesn't Qake any

more sense in this context than it does in any other. So
we just ought to have it done similar to the -- you know,
to the way juries do it where they resolve mixed questions
of law and fact. Now, along the way they're go%ng to

. T C S T I
answer some kind of specific questions, because in a
premises case negligence is defined differently than in a
car wreck case, so the questions that the jﬁry answers,
subsumed questions when the jury answers "yes" or "no,"
you know, can be identified by looking at the
instructions, and the findings could be -- the findings
could be a little more than the judge finds, yes, that
there was causal negligence, huh?

MR. LOW: That's what I'm saying.\ I've been

saying it.
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PROFESSOR DORSANEO: Sort of look a little
different, but it would fundamentally be the same thing.
I mean, a causation finding is going to include but for
causation, substantial factor, natural and contingency,
and proximate cause is going to be foreseeability. 1It's
going to subsume all of that, and the findings should be
along those lines.

MR. LOW: Let the record show I said the
same thing.

CHAIRMAN BABCOCK: Anybody else? One last
comment. Anybody? Frank.

MR. GILSTRAP: All right. G01ng back to my
earlier proposal, Rule 274 says that "When the complalnlng
party's objection or requested question, definition, or
instruction is in the opinion of the appellate court
obscure or concealed by Volumlnous unfounded objections,

L ROt \ .
mlnute dlfferentlatlons, Or numerous unnecessary requests,

such objectionable request shall be untenable." That's

what we're talking about here. Why can't we have some
type of rule saying that when the flndlngs are that way,
they're untenable and it's rever51ble error ana\send it
back.

CHAIRMAN BABCOCK: I just talked to Justice
Hecht a moment ago, and I think the Court's desire is for

the subcommittee to look at Rule 296, not only in the way
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that the State Bar was talkinglaboﬁf, but:-in téking into’
consideration what we've been saying today. We'll try to
find the prior 296 work if you can't -- if you don't have
it or can't have it.

PROFESSOR CARLSON: Bill's got it.

PROFESSOR DORSANEO: It's in the
recodification draft. |

PROFESSOR CARLSON: We've had all these
discussions beforé but many years ago. \

HONORABLE NATHAN HECHT: But part of the
thinking, again, should be do we wént nonjury trials to
look like jury trials, because I -- I mean, I'm not
persuaded either way on that. It seems to me good
arguments are made béﬁh ways,land, you k;gw,vﬁaybe this
shouldn't be said, but frankly, I think appellate judges
look at who the trial judge wés and if it was a pretty
good trial judge you're inclined to ﬁhink they did a
pretty good job, and if it's somebody you don't\know --

PROFESSOR DORSANEO: Or somebody you do
know.

HONORABLE NATHAN HECHT: Or somebody you do
know, if you can look at your docket and see that they're
the most mandamused judge in the state then you kind of

are going to be wary of what they did.

CHAIRMAN BABCOCK: But that's just human

D'Lois Jones, CSR
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nature.

HONORABLE NATHAN HECHT: Yeah, but I think
we should look not only at the procedure'here bﬁt whether
it's a good idea one way or the other.

PROFESSOR CARLSON: Do you want us also to
look at the comparative Federal practice?

HONORABLE NATHAN HECHT: Yeah. Because they
have a clearly erroneous standard and then they have a
different -- for trial judges and then they have a
different standard for doing similar --

PROFESSOR DORSANEO: Well, they shouldn't.

CHAIRMAN BABCOCK: Well, you know, those
feds. Okay. Let's -- so we'll come back next time and
talk about that, if that's all right, Elaine.

PROFESSOR CARLSON: That's fine. \

CHAIRMAN BABCOCK: And do you know where to
get the recoaification draft?

PROFESSOR CARLSON: Bill.

PROFESSOR DORSANEO: Qn myﬁyébsitg.

CHAIRMAN BABCOCK: It's on his website.

MR. GILSTRAP: What's next, Chip?

CHAIRMAN BABCOCK: Recod.org.com.

PROFESSOR'DORSANEO: Alonguw?tgAa\memo to

Justice Hecht about what it's all about and the history of

it.
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MR. GILSTRAP: What are we going to do after
lunch?

CHAIRMAN BABCOCK: Huh?

MR. GILSTRAP: What are we going to do after
lunch? Do you know yet?

HONORABLE SARAH DUNCAN: Take a walk around

the Capitol.

CHAIRMAN BABCOCK: You've got an agenda,
right?

MR. GILSTRAP: Well, you think we'll go
through it pretty much in order?

CHAIRMAN BABCOCK: Yeah. I have fot had any
requests to go out of order, except from Elaine to go out
of order right now and télk about Rule 226a.

PROFESSOR CARLSON: Okay. You should have
from the table or pulled down from your”efmail,xit's a
letter from David Beck in his capacity as president of the
American College of Trial Lawyers, who has asked our
committee to consider a change to Rule 226a out of concern
of the negative perception of trial lawye;s and\to attempt
to clarify in the court's instruction to the jury the role
of trial counsel with the language you see in my report,
our report of the subcommittee, at the bottom of page two.

Our subcommittee did not find all of the

S 26

language that David Beck proposed to be desirable, at
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- B
least in our opinion, and so you'll see the strike-through

on the bottom of page two and the top of page three. The
subcommittee felt that it would be desirable to include an
instruction of this nature, but I think that is the
threshold question for this committee. Do we think it is
appropriate to include in instructions to the jury Rule
226a commentary on the role of trial counsel, and if a
majority of the committee doesn't feel that way then we're
done.

CHAIRMAN BABCOCK: What the language 1is
doesn't matter then. |

PROFESSOR CARLSON: Right.

CHAIRMAN BABCOCK: Okay. Frank. )

MR. GILSTRAP: You know, it's kind of hard
to come in and say maybe we shouldn't do this, but at the
same time I've got some real concerns. I think we've got
to separate out the statements that are pging mgde and the
question of whether or not they're appropriate for Rule
226a. I agree enthusiastically with everything in that
statement. I also believe in religious tolerance, early
cancer detection, and accommodating the needs of the

disabled, but those should not be in Rule 226a.

The purpose of 226a is to assist the jury,
and if we want -- the stated purpose of this request is to

improve the image of lawyers. If we want to improve the
: . .- L T oo N
)
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image of lawyers we need to do a better job of the
administration of justice,Aand that will take care of
itself. I think once we open the door to this, then, you
know, it's kind of a slippery slope what other type of
somewhat political statements can be put in the rules, and
it's always going to displease somebody. For example,
there may be some people that object to "founding
fathers." Maybe it ought to be "founding persons" and
then other people are going to say, "Oh, my god, another
example of political correctness," and it's going to have
just the opposite effect on the jurors.

Finally, the jurors are an involuntary
audience. Once you graduate from high school I can't
think of any instance in'which'a citizégdis rquired to
endure overt political education, and that's what we're
doing here.

PROFESSOR DORSANEO: Well, you need to come
to my class. \

N o2 . RS B

CHAIRMAN BABCOCK: Buddy. ‘ |

MR. LOW: The jury is instructed that what
the lawyers say is not evidence. Now, I disagree with the
statement that tells that the lawyers are suppqsed to

. - S, A
. . ) .
present their respective cases in the best light possible.

That means best light might be lying, stretching the

truth, whatever, but I don't disagree with the statement
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that's in our preamble to the Ethics Céde that a lawyer
has a duty to zealously assert his client's cause, I mean,
because you're already talking about the laWyer, you're
saying what they say is not evidence. I think that would
fit that part, but I don't agree with just saying you do
whatever is possible to make your client look best.

CHAIRMAN BABCOCK: Okay. Bill.

PROFESSOR DORSANEO: Did this come from
anywhere or --

PROFESSOR CARLSON: Yes.

HONORABLE NATHAN HECHT: American\College.

CHATRMAN BABCOCK: Americéﬁ Colleée;

PROFESSOR DORSANEO: But did they base it on
anything or just sit down and kind of make it up?

CHAIRMAN BABCOCK: AHayes. ‘

MR. FULLER: I don't know ﬁhat Da;id has an
advocate here for this. He called and had a conference
call with both me and -- I'm trying to think. It was Mark
Stanley. We were all on the call, and this is strictly
coming from his -- in his capacity as presidént\of the
American College of Triél Lawyers, and I think you're
partially right, although I think he would argue that he
is trying to assist jurors by assisting jurors with their
perception of the legal profession, and‘I,think\David's

position was we need to do something, and we need to do it
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everywhere we can to improve the public's perception of
the legal profession, jury trials, trial lawyers, et
cetera.

He thought this was the best place -- one of
the places that you could address that issue in the rules.
He's not wedded to the language. He said -- he frankly
told us, he said, "I just put this together to get the
debate started as a proposal"'and would certainly probably
have no objecpion to however that language was reworked,
but he thinks this is a starting point.

CHAIRMAN BABCOCK: Yeah. Bill.

PROFESSOR DORSANEO: A couple of things for
sure, you know, I think if thié is goiﬁé éénbe for civil
cases, 1it's not accurate to say it's guaranteed by the
United States Constitution. The 7th Amendment has nothing
to do with civil cases. Maybe it's meant to be used in,
you know, ériminal charges, too, and I guess thﬁs 226a is
the admonitory instructions. Does that all work for
criminal cases, too?

HONORABLE NATHAN HECHT: Huh-uh.

PROFESSOR DORSANEO: NoO? ;:don't\have much
to do with criminal cases, so I don't know, and this other
thing is maybe a quibble to say, "The right to trial by
jury and the right to serve on a jury be conferred upon.

all of our citizens, including you." Well, it'@ not

!
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exactly conferred on all of our citizens. I mean, people
who are felons are citizens, but they're not eligible.

CHAIRMAN BABCOCK;‘ They have fewe% rights
than some of our other citizens.

PROFESSOR DORSANEO: Yeah. So it needs to
be not -- you know, needs to be legally accurate. That's
the first thing I would be concerned with. I don't have a
problem with kind of getting the‘jurors in the right frame
of mind to go do -- go be good jurors. I don't have a
problem with that, but it needs to be legally accurate,
and then there's a question about how much of this stuff
do we need. When do they stop listening, like Frank's
standpoint, and think like "oh, god"?

CHAIRMAN BABCOCK: Bobby.

MR. MEADOWS: I just have somewha% of a
foundational question, because I certaiﬁly agree that it's
unfortunate and perhaps even unfair that lawyers are
Viewed in a negative light by the public, but do we
believe that's because ]urors do not understand the
adversary system, because 1sn't that whag this is all
about, that that view of us results from the fact that
jurors don't understand how our adversary system works?

CHAIRMAN BABCOCK: Justice Duncan.

HONORABLE SARAﬁADUNCAN: I think éo. I have

been appalled in the past when I was campaigning by how
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much even highly educated people don't understand an
adversary system. They just don't, and tryiﬁg to talk to
them about it is pretty hard to get them to understand. I
mean, it's possible, but I have been amazed at the number
of doctors, for instance, who are highly educated people,
who really don't understand that the person on the other
side is not some evil figure, they're simply representing
somebody who says, "That doctor hurt me," and so I'm --
I'm not prepared to oppose'something that would try to
help a particular jury uﬁderstand the roles not just of '
the lawyers, but of the judge as well, 'and everybody needs
to understand their roles in a courtroomwprocedgre.

MR. MEADOWS: Well, then I think that this
could be helpful then. If that's true then what is about
to happen in front of them should be understood by them.

HONORABLE SARAH QUNCAN; I'm oqu\speaking‘
for the people I've.talked to. I'm nothg;yiﬁg fo say it's
a universal problem.

- CHAIRMAN BABCOCK: Well, you know, really
it's not just confined to -- I mean, wefve‘a}l had those
conversations, but yoﬁ lbok atvbeople whgwéré géminees fbr
the court or for -- or running for political office, and
they've acted as 1éwyers. I mean, the governor of
Massachusetts -- or a candidate, democratic candidate for

governor of Massachusetts, is getting absolutel§ shredded
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because he was a Legal Aid lawyer and represented some

guys in habeas petitions and now all of the sudden he's in
favor of lenient sentences for cop killers. Well, that's
just because of a basic misunderstanding of our system of -
justice.

HONORABLE SARAH DUNCAN: I mean, the same
could be said for the people who write for the newspaper.
It's always very --

. CHAIRMAN BABCOCK: Well -- Mary Alice, would
you like to comment on that, please?

HONORABLE SARAH DUNCAN: That's not exactly
the newspaper.

CHAIRMAN BABCOCK: Who else had -5 Judge
Lawrence.

HONORABLE TOM LAWRENCE: So if I've got pro
ses on both sides do I still have to read this?

CHAIRMAN BABCOCK: The pro ses are zealously
advocating their positioﬁ.

HONORABLE TOM LAWRENCE: But if I had a pro
se on one side and a lawyer on the other, what's the jury
going to think of this? | ' Ly

CHAIRMAN BABCOCK; Yeah. Tﬂis ma§ only
apply when there are lawyers on both sides. Tom.

MR. RINEY: I just want to say, I think that

the comment goes as much to support and explain the jury
N P ot l.. .«"'v'i x\ "
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system as it does to enhance the image of_lawyefs, and
like some of the comments that have been made, all you've
got to do is look at these surveys that come out from time
to time that show it is appalling how little the averége
citizen knows about the workings of our government, not
just the judicial system but all aspects of government.
So if we have an opportunity to explain the purpose of the
jury system, I think we should take it. |

CHAIRMAN BABCOCK: Judge Christopher.

HONORABLE TRACY CHRISTOPHER: A lét of
judges already give a little pep talk to their jury panel
or to their jury, so I don't have a problem with some
institutional pep talk, if we think that that's a good
idea, but it's been my impression that if someohe just
shows up for voir dire and they sit there through voir
dire and they're not picked and they go home, they still
have a fairly negative impression of the judicial system
versus the jurors who actually are picked;and ggrved, and
those people who actually serve as jurors have a much more
positive impression of the trial by jury, and it's because
the lawyers did act professionally and the system worked
and they felt that they'were dging an imPSrtant\job.

'And méybe they didn't likéménevoffthe
lawyers. Well, you know, that's because the lawyer, you

know, had a bad case or misbehaved, one or the other, and

s
—
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they come up not -- end up not liking the lawyer, but I'm
not really sure giving these instructions- will help us.
Actually being on the jury is what helps us.

CHAIRMAN BABCOCK: Yeah. Justice Hecht.

HONORABLE NATHAN HECHT: My experience when
I was a trial judge was that if I didn't give a little pep
talk before the voir dire everybody wanted out, and the
number of hands that went up was far more than if i said,
"Look, the people of this state are depending on you to be

here. These parties are depending on you. God help you

\

if you can't‘be here. Now, who wants téhleave?"

PROFESSOR CARLSON: Let's give that
instruction.

CHAIRMAN BABCOCK: Yeah, I see no hands.
Judge Yelenosky. : . I

HONORABLE STEPHEN YELENOSKY: Well, picking
up on that and what Professor Dorsaneo said earlier, other
than the legal objection to referring to the right to
serve on a jury, what they need to hear is thei&
responsibility, not their right. I mean, sometimes people
argue their right to be on a jury. It's come up with
people with disabilities, but generally what they need to
heaf is their responsibility to serve on a juryg and I

give that same kind of pep talk -- maybe not quite those

words, but that just talks about -- particularly about
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economic excuses, you know, that says, "All of you are
going to lose time, some of you are going to lose business
or wages, but that's a sacrifice that generally you can be
called upon to make," and I've seen my economic excuses go
down since I've started doing that.

Another time when the very first row had an
empty seat becéuse a gentleman was in Iraq also sort of
squelched some of the whiners about serving on a jury for
a few days, but I think it needs to focus on
responsibility as opposed to right.

CHAIRMAN BABCOCK: Judge Patterso?.

HONORABLE JAN PATTERSON: £“thinkvwe have
two questions, whether this notion, cohcept, is a good one
and then, of course, the language. I have‘a concern about
the language because I distinguish between advocacy and
spin, and I think that'the lanéuage of this geté
dangerously into that second category. I don't like the
language "best light possible," "best case possible." I
wouldn't even say that to a young lawyer. I think it's

a -- the characterization 1is different than tha%.

CHAIRMAN BABCOCK: Okay. Buddy.

HONORABLE JAN PATTERSON: And higher, I
might add.

MR. LOW: I think what Day@d had in mind, I
mean, we've gone beyond that. He had in mind something to
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help with the lawyer's image. I don't think he was
concentrating on further instructing the jury, and what he
had in mind is correct. It's not going to solve the
problem, but it's certainly a step in the right direction.

CHAIRMAN BABCOCK: Yeah. Yeah. And when
he's télk about buffing up lawyers' images, that's not
always politically popular, but explaining the advocacy
system is perhapsAthe more important thing.

HONORABLE JAN PATTERSON: Explaining the
function of what's --

CHAIRMAN BABCOCK: The function of lawyers
in an advocacy system. \

MR. FULLER: Well, and I think David also
thought this was appropriate that this would come from the
Court, because despite what the public thinks of lawyers
from time to time, the.perception of,tyg jud}ciary is
still relatively, yod“know;.fééérable.‘fum‘ )

HONORABLE NATHAN HECHT: Well, we'll put
another paragraph in here about the high quality of
judges. _

HONORABLE LEVI BENTON: High qualéty of
trial court judges.

CHAIRMAN BABCOCK: Trial judges.

HONORABLE NATHAN HECHT: Particularly the

Supreme Court. ' 5 \
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R i, S
.10

CHAIRMAN éABCOCK Richard.

MR. MUNZINGER: I agree with Frank. ©No one
can argue with the sympathy -- or rather not sympathize
with the intent. We have limited resources. How much of
our time do we want to spend arguing over the content of
three sentences that are going to be read to a jury in the
belief that those three sentences are really going to have
an impact and cure the problem? You're not going to cure
the problem by these three sentences. You sit there and
you -- the judge reads this to the jury, and they take it
into the jury room with them.» They're not going to be
spending a whole heck of a lot of time reading about
lawyers. s \
I agree with Frank. This is -- it's an
unnecessary waste of our time, although it's a laudable
goal, it's an unnecessary waste of our time, and frankly,
once you work out the 1anguage are you creatlng\somethlng
that lets a lawyer go crazy in a jury roc% and then remind
them that "As an advocate I'm ethically obligated to do
so—and—so"° What have you done and -- have you unleashed
trlal lawyers who otherw1se mlght try cases worrylng about
what the juries thlnk of them and thlnk of thelr conduct
in court and now all of the sudden there's a sentence here

that sa?s, hey, it's my job to do what I just did, and I

stand up and tell you, "It's the law of the state of

'\ .
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Texas. You took an oath to honor it, and by god, the law

says I've got the right and the duty to do what I just

did." What have you done? I think Frank is right. Leave
it alone.

CHAIRMAN BABCOCK: You think the word
"zealous" could be used to mask shenanigans in court that
we wouldn't approve?

~MR. MUNZINGER: You know, I}ve done a lot of
things in court I wished I hadn't done and -- |

CHAIRMAN BABCOCK: But you were zéalously --

HONORABLE STEPHEN YELENOSKY: But only
because you lost.

CHAIRMAN BABCOCK: Okay. Well, I think
we've talked this thing out. ' Two issues. Shou@d we do
something, should we have something in the instructions
about the role of attorneys in an advocacy system; and
then second question, which we'll send back for more study
rather than have the whole group try to gg it, vhat's the
appropriate language given all the comments that have
occurred today; but first the threshold question, how many
people -- what's the subcommittee's recommendation? - We
should, so how many people think we should try to talk
about lawyer's roles in an advocacy systeh?

HONORABLE STEPHEN YELENOSKY: And by that

you mean compel judges as opposed to allowing them to
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write their own pep talk?

CHAIRMAN BABCOCK: Yeah. -226a would be
you've got to say this.

HONORABLE SARAH DUNCAN: Just lawyers?

CHAIRMAN BABCOCK: Huh?

HONORABLE SARAH DUNCAN: Just lawyers?

HONORABLE JAN PATTERSON: Now, that was spin
and not advocacy.

CHAIRMAN BABCOCK: Right. Yeah. Well, I
think that the sense of this was the role of lawyers in
the advocacy system, but it doesn't have to Bé,\but do we
want to tackle 226a to add some stuff?

MR. PERDUE: Chip, can I ask, before we vote

can you ask the trial judges in the room how many of them

do this on an informal basis? I mean -- . \
CHAIRMAN BABCOCK: What's thig?
MR. PERDUE: Give some type of pep talk
about the system.

HONORABLE LEVI BENTONE Yeah, bec%use 226a.
does not now prohibit the pep talk --

CHAIRMAN BABCOCK: Right.

HONORABLE LEVI BENTON: -- and this proposal
would make it mandatoryf' \ : oy
CHAIRMAN BABCOCK: Mandate-something, right.

MR. GILSTRAP: Mandatory pep talk.
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MR. PERDUE: Is there any trial judge that
doesn't do something about the system and the valﬁe of the
sysﬁem? |

CHAIRMAN BABCOCK: We have both current and
former trial judges. Justice Hecht used to give a pep
talk back in the dark ages, and --

MR. LOW: But, Chib, that was to persuade
the jury not to get excused. Are they explaining the role
of the lawyers, the advocates? They don't do that.

That's not -- I've not heard, and I have tried four or

five cases, and I've not heard that.

\

CHAIRMAN BABCOCK; Yeah, I've ﬁever heard
anything about the role of the lawyers, actually.

MR. LOW: Or the advocacy system.

CHAIRMAN BABCOCK: Yeah, Lonny.

PROFESSOR HOFFMAN: I just want t& add,
maybe if we are going to send this back for further
consideration, the place where we actually touch many,
many more‘people is not the folks who get seated on juries
but the ones we call down to jury dﬁty. So although there
is no rule of procedure that talks about that, I might
sort of expand this to say if we'ré going to do some
additionai thinking about places that the Court could
issue some language, perhaps it would bef}n som? kind of

orientation video or somethlng along those lines. There
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are a whole lot more people that go to that.

CHAIRMAN BABCOCK: Okay. Judge Benton.

HONORABLE LEVI BENTON: I just want to
remind Professor Hoffman.that the Government Code does
speak to the things that are said to the people in the
general assembly room, and I think you have joined me
informally in suggesting that the Legislature ought to
just yield to the Court to write rules in that area, but

there are some things said to the broader group of people.

HONORABLE STEPHEN YELENOSKY: There is a
video, too, that's been shown. "High jury" or something.

CHAIRMAN BABCOCKf Judge P?F;e?sog.

HONORABLE JAN PATTERSON: Well, a lot of
lawyers will say, "Please don't let anything I do" or

"Don't hold anything I do against my client."

CHAIRMAN BABCOCK: 1I've always thought that
was an odd way to stért‘ybur géme. "ByAﬁhé &ay, if I
speak out of turn, don't hold it against my client."

HONORABLE JAN PATTERSON: So they already
have a license to maybe be a ﬁerk, so I think a lot of it
just shifts it to whether it's‘approbriéte that\some
loftier notion come from the trial court.

CHAIRMAN BABCOCK: Okay. Everybody who is
in favor of the subcommittee doing something along these

lines raise your hand. . &
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by a vote of 12 to 10, the Chair not voting, the
subcommittee is directed to look into this further.

PROFESSOR CARLSON: And could I just ask,
Chip, I want to ask you one question. You mentioned that
there was a State Bar committee, oversight committee that
is --

HONORABLE NATHAN HECHT: Grievance oversight
committee, yes. \

PROFESSOR CARLSON: -- working on Rule 226a. -
Is that anything to do with this or no?

HONORABLE NATHAN HECHT: No. It only has to

do with writing 226a in plain English. \
SAER RO SR UvS: & S PO

J

PROFESSOR CARLSON: Okay. And the jury
charge tack force, will they be --

HONORABLE NATHAN HECHT: No. They are
looking at mostly how to empanel the venire.

PROFESSOR CARLSON: Okay. Thank ;/ou.

HONORABLE TOM GRAY: Could I ask Professor

Dorsaneo, is this modification in the codification draft?

PROFESSOR DORSANEO: Task force last time
did a bunch of -- they rewfotéifhe aaménitory
instructions.

CHAIRMAN BABCOCK: So the answer is "ves."

PROFESSOR DORSANEO: Huh?
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CHAIRMAN BABCOCK: The answer is '"yes."

HONORABLE NATHAN HECHT: The jury\trial taék
force?

PROFESSOR DORSANEO: Yeah. And when the
Court looked at it and sent it back to this committee, T

think it was -- the Court as then constituted made no
changes in it, in what was suggested, and when the
committee sent it back to the Court with some suggestions
for change, the committee made no changes to the
suggestions on the admonitory instructions, but\the only
place that I've actually seen it published is in our --
Elaine and I had a case book. We put it in there because

we thought it was going to be promulgated maybe 10 years

ago. ' , \ : \
HONORABLE NATHAN HECHT: I misspoke. It's
not the grievance oversight committee. That's another

group. 1It's the pattern jury charge oversight committee
that has looked at 226a and gotten a gran;Aand.eone some
testing on writing it in plain.English.-‘u

CHAIRMAN BABCOCK: Those are pattern jury

instructions that they've tested so far.

HONORABLE NATHAN HECHT: Yes. These --
_ ~ L
CHAIRMAN BABCOCK: And not -- weli, yeah,
actually --
HONORABLE NATHAN HECHT: There's 226a,
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not --

PROFESSOR ALBRIGHT: I'm on that committee,
and it's the admonitory instructions and some of the
patterﬁ jury charge, so but we're definitely doing the
admonitory instructions as well.

PROFESSOR DORSANEO: Did you pick up on Ann
Cochran's committee's work product, the pattern jury
charge task force, or does ﬁhat just kind of go into
oblivion?

PROFESSOR ALBRIGHT: I don't know. I
haven't heard anything about it. We haveﬁ\twméf in a
while, but --

CHAIRMAN BABCOCK: Alex, isn't Kent working
-- Kent Sullivan working on that, too?

PROFESSOR ALBRIGHT: Kent's on that
committee, too. Kent's cochair of the committee.

CHAIRMAN BABCOCK: Yeah. So we ought to
tell Kent, ask him that question.

PROFESSOR ALBRIGHT: So, yeah, 1e§'s talk
about whatever that is.

CHAIRMAN BABCOCK: Okay. All right. After
lunch, which we're going to take in a minute, we'll go to

Justice Duncan, to Sarah, on 306a. Okay. All fight.

1.

We're 1in recess.

(Recess from 12:19 p.m. to 1:22 p.m.)
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CHAIRMAN BABCOCK: Okay. Well, Ralph, in
Sarah's absence, will talk about 306a.

MR. DUGGINS: Sarah polled the subcommittee
for thoughts and reactions to the rule in light of the
decision that's in Justice Hecht's letter to everybody.
I'm drawing a blank on the name of it now, but what I saw
back was that -- |

PROFESSOR DORSANEO: In re: Lynd.

MR. DUGGINS: Pardon?

PROFESSOR DORSANEO: Lynd.

MR. DUGGINS: Lynd, yes, the L-y n-d case,
and I think three of us suggested that ﬁhé rﬁlexbe changed
to make it just like the TRAP Rule 4.2(c), and Sarah
drafted what you have, the handout, and she's done that,

and as far as I can tell the only change in the

proposed -- the proposal that is in front of yoﬁ and the
TRAP rule is that she's added -- in the penultimate line
she's added "the" in front of "notice," and then after the

word "notice" she's added "required by Texas Rule of Civil
Procedure 306a(3)," and she took that out of 4.?(a)(1),
and so that's what we have to propose. Now, I'm not aware
of any opposition on the subcommittee.

PROFESSOR DORSANEO: This is a total no
brainer. It should have been.QOne avlqngktime ago to make

the two rules say the same thing.
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CHAIRMAN BABCOCK: Okay. What about this
last sentence, "After the hearing and the motion the trial
court must sign an order"?

PROFESSOR DORSANEO: That is the no brainer
part.

CHAIRMAN BABCOCK: Okay.

PROFESSOR DORSANEO: The appellate rules
have had that sentence in them for a considerable period
of time. The only reason why 306a doesn't have that
language is that the Court has been disinclined to
promulgate any changes in the Rules of Civil Procedure, or
very many over the last long period of years.

’ L. ’ oL - it

CHAIRMAN BABCOCK: Okay.

PROFESSOR DORSANEO: Five or six years.

CHAIRMAN BABCOCK: Well, this committee has
gone against no brainers before. Anybody have an appetite
to do that? Justice Gray? Any more discussion\about
306a?

MR. LOW: Well, you praised it. You won't
have much opposition.

CHAIRMAN BABCOCK: You wouldn't think.

Yeah, Frank. Now, see, here we go.

MR. GILSTRAP: See, you finally stirred

something up. Why are we better off with an express

finding? What does that give us that we don't bave now?.
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I'm sure there's an answer'to;it.ﬁ i just*don't\know what
it is.

MR. DUGGINS: Because in the Lynd case, as I
remember it, the trial court did not specify the date of
the notice, and it led to a finding by the court of
appeals that you -- that the rule implicitly required that
finding. The Supreme Court disagreed and said that's not
-- the rule doesn't implicitly require a finding as to the
date of notice, but we think the trial court should do

)
that so as to avoid these kind of disputes, and so it's
clear the Court would like to see the rule changed to make
it consistent with the TRAP rules so that they don't see a

mandamus over an’' issue of what the date is because the
: : . LT :

. o '
trial court didn't find a date.

MR. GILSTRAP: So it's to nail down the date
so that there is no dispute about what the date was?

MR. DUGGINS: That's ¢orrect.

MR. GILSTRAP: Bﬁt there géiii~ca£ be a
dispute about what the date was.

PROFESSOR DORSANEO: Not about what the
finding is. |

MR. GILSTRAP: But not about -- I'mean, I'm
just trying to see how the finding helps us down the road

if they're going to dispute what the date is.

MR. DUGGINS: Chip.
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CHAIRMAN BABCOCK: Well, I guess the
judge -- judge will weigh in on that and”decide\in the
first instance who wins that dispute.

MR. GILSTRAP: Now, if they don't make a
finding, is that some type of jurisdictionél defect that
we're going to deal with or what? Suppose they just leave
it out.

MR. DUGGINS: Well, if the rule is changed,
the rule will require the finding, and you're saying then
what happens? \

MR. GILSTRAP: Yeah, what happens then?

MR. DUGGINS: Better ask Justice Hecht.

CHAIRMAN BABCOCK: Justice Bland.

HONORABLE JANE BQAND: Wha; ifﬂyog don't
know the date but you'know that it's araéﬁé sometime
within the period that would allow for you to exercise
plenary power?

MR. DUGGINS: Great questiop. o

HONORAéLE-JANE BtAND:“ Bééaﬁééhthét's what
it always comes down to, is it too late to do anything
about the judgment, and so I'm not sure why nailing down
the date is all that important so long as you know --
HONORABLE STEPHE& YELﬁNOSk&? &eli, can you

say "no later than"?

HONORABLE JANE BLAND: Well, that's what I'm
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"Peeples.

wondering. I mean, this says you've got to say the date,
and, you know, it could have been Tuesday, it could have
been Wednesday, but regardless of whether it was Tuesday
or Wednesday --

HONORABLE STEPHEN YELENOSKY: Then say "no
later than" when --

HONORABLE JANE BLAND: You know, you still
have plenary power.

CHAIRMAN BABCOCK: Could the judge uﬁder
this rule the way the language is say the date is, you
know, on or before such—and-suéh a date? ' S

HONORABLE JANE BLAND: On or after,
probably, but -- or that's what I'm saying, I think no. I
think it says you have to find the date, and I'm saying
that, you know, the trial judge may notlwent.to\find the
date specifically because he or she heard evidence about
generally when the week of such and such date or the this
or the that, bue not as to the exact date, and the
witness's recollectlon may not be perfect w1th Eespect to
it either, but it may be good enough for the tr1a1 judge
to understand that the notice was delayed long enough so
that the judge still has plenary power.

CHAIRMAN BABCOCK: Okay. Yeah, Judge
: - = R S S
: )

-

HONORABLE DAVID PEEPLES: TRAP 4.2 already
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says that when there's a 306a hearing the trial judge is
to sign a written order that finds the date, but that
language is not in the Rule of Civil Procedure, and a lot
of lawyers who do litigation and,Afrankly, are afraid of
the appellate courts don't know this is there, and they
look at 306a and just don't know that it's required by a
TRAP rule, which is why I think Bill says it's a no
brainer to put it in there.

CHAIRMAN BABCOCK: Gotcha. Okay. Any other
discussion about this? All right. All in favor of the
change to 306a raise your hand.

Anybody opposed? One oppqsed. Two opposed.
Put the in favors up again, sorry, since it was a nb
brainer.

Okay. By a vote of 22 to 2. Still two

opposed? You change your mind, Carl? \

MR. HAMILTON: I didn't vété opposed. I
voted for it.
CHAIRMAN BABCOCK: You voted for it. Okay.
By a vote of 23 to 1, so almost a no braiper! i$ passes.
| That bringé us té Professof?Dégéaﬁeo, who
has a number of TRAP rules to discuss. 13 is the first
one? |

PROFESSOR DORSANEO: I guess we could do

them in numerical order. : )
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. : R . s
CHAIRMAN BABCOCK: Yeah, whatever your

pleasure is, Bill.

| PROFESSOR DORSANEO: Well, let;s do them in
order, even though this package is a little more
problematic than some of the other assignments. In some,
not that many, courts instead of having a court reporter
who ultimately will make a étenographic transcription of
the record, we have court recorders that operate recording
machines. The places where that is so include --
according to rules governing the procedure for making a
record of court proceedings by electronic recording that's
in the West rule book on page 439, beginning on 439, we
have Bexar County, Brazos County, Dallas County), Harris
County, Kleburg County, Liberty County, Montgomery County,
and I think after that we have Hardin County as well; is
that right, Jody?

MR. HUGHES: AndAJasper Coggty: \

PROFESSOR DORSANEO: And Jasper County. So
not anywhere near 254. In Dallas County and Harris
County, is that widespread or --

MR. HUGHES: I was not able'to'figd any
courts in Dallas or Hafris County thét:s;id ﬁhaﬁ they used
a court recorder in place of a reporter..

PROFESSOR DORSANEO: Yeah. That's my

thought. So even in all the places where it's authorized
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to be done it may not be done-. - N \

MR. HUGHES: Correct.

PROFESSOR DORSANEO: Okay. So in a few
counties we have these court recorders, and the way the
court recorder makes a record is to make - makes what's
called a reporter's record is to make an electronic
record, which basically involves making these tapes and
logs, which under the specific orders, not the Rules of
Civil Procedure, are meant to be filed with the court of
appeals within 15 days after the perfection of ;n appeal
or writ of error.

The proposal is to have the court recorders,
instead of just making the electronic reporter's record
and filing it, if requested by.any party to an Eppeal is
to prepare and file a transcription of the proceedings
along with the reporter's record, which is defined in
34.6(a) (2), so in lieu of -- if requested, in lieu of just
simply filing the tapes and the log, theAeourt recorder
under this proposal would prepare a transcription.

Now, in my little draft, Sharon and I made a
mistake in not crossing out thelword "stenographic."

Okay. It just should say, w1thout beneflt of a§y

adjective, "prepare and file a transcrlptlon of the

proceedings along with the reporter's record as provided

in Rule 34.6(a) (2)." That's -- that's the basic idea.
P\
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Should the court recorders if requested have the
responsibility to prepare-a transcription? --They don't
have that responsibility now. )

Now, the way things were meant to happen
when the appellate rules were revised to deal with court
recorders is that the parties would obtain -- would obtain
from the court recorder a certified copy'of the original
recording of the proceeding and go about making.—— go
about making a written record themselves, and ultimately
that would be included under Rule 38.5 as a parF of the
appendix to the appellant's brief, withignpreceaure in
38.5 for determining the accuracy of it, supplementing it,
and also requiring the court recorder to make a
transcription or to see that one is made if someone was

\

appealing as a -- properly as an indigent.

)
So the overall subject, again, is to change
the procedure to allow an appellant to ask for a

transcription to be prepared. That would be filed along
with the tapes, and that requires other little bhanges
along the way, okay, which are at least in 34.6, the
request for preparation, at 34.6(b) (1), the responsibility
for filing the record in 35.3(b), and 38.5.

One other thing beforeel'ee§ cemmittee

people to correct what I've said, supplement or whatever,

that's worth noting -- maybe I'm getting ahead of myself
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-- we have a rule that we haven't recommended a change in,
35.1. So far, 35.1, civil cases, says, "When the
appellate record must be filed iﬁ the appellate court,"
and,~you know, it provides for 60 days after the judgment,
or if 26.1 applies, within -- you know, motion for new
trial, motion to modify, within 120 days.

Right now that rule, 38 -- 35.1 does not
match these orders, these orders which say the time for
filing the reporter's record with the court of appeals is
within 15 days after the perfection of-the appeal. I had
thought that these orders were“superseded‘by the appellate
rules, but reading one of the more recemtwones,'it's
actually the other way around. It says, "no other filing
deadlines as set out in the Texas Rules of Appellate
Procedure are changed " and at least some members,
including myself, of our commlttee thlnk that tte 15 days
after the perfection of the appeal statement in the
specific orders -- and it appears to be in all of them,
right, Jody?

MR. HUGHES: That's eotrect; - )

PROFESSOR DORSANEO: That that's kind of an
odd thing, and we don't know why it's in there and don't
know why it isn't good enough to have it done 60 days or
120 days or whatever number of days is called fbr in 35.1.

Other members, anything else to add?
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CHAIRMAN BABCOCK: Justice Gaultney.

HONORABLE DAVID GAULTNEY: I think you
stated it well. The purpose I think is -- what we're
seeing, we've got two counties that have court recorders,

and I think we're getting two more in Jasper and Hardin,
so that will be four counties within our district that are
going to have recorders. What we're .seeing from our
clerk's standpoint is the reporter's record will get filed
and then the briefing deadlines start, and the trial
attorney is trying to get their brief.timely filed, but
needs a transcript and fairly routinely has asked the
court recorder to prepare it, but the court recorder has
no duty under the rules to prepére it éo aoes it in his or
her own time, and the clerk .currently -- usually the clerk
works with the court reporters or the court recorders to
get the transcript timely filed, but has very little
ability to work with the court.recorder, o) thegrequest
for extensions of time end up being made by the attorney
on the briefing. So that -- one of the values of this is
to shift some of the request for extension of time to the
court recorder so that the clerk can work,with'him or her
to get it done timely. |
CHAIRMAN BABCOCK: Any other commehts?

Yeah, Judge Peeples.

HONORABLE DAVID PEEPLES: Bill, did you-all
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consider the implications for this in 4(d) child support

cases?

PROFESSOR DORSANEO: No.

HONORABLE DAVID PEEPLES: If you didn't, I
want to explain those.

PROFESSOR DORSANEO: We did not.

HONORABLE DAVID PEEPLES: Okay. You may or
may not know that all across the state there are federally
mandated child support enforcement courts, and ve've got
maybe 25 in Texas, Stephen?

HONORABLE STEPHEN YELENOSKY: T dQn't know.

HONORABLE DAVID PEEPLES: Something like
that, and they are all over the state, and they are there
because to get Federal.funds of a ceftain kind YOu've got
to do this, and every one of them or almost every one of
them uses a recorder, a court recorder, but it's not an
employee who does only this. It's somebody whoidoes
everything and in additioniruns‘théufépeléééérdéf in the
court, and I'm concerned that if we mandate this in these
child support cases it will really impact these people,

although I don't think they have that many records to --

that many appeals in terms of numbers, but they\don't have

the equipment to even listen to these things, much less

the skills to transcribe them, so they will have to farm

it out to someone.
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And I think probably what happens now, I'll
bet it's different in a lot of places, but prob;bly what
happens is when there's going to be an appeal the tape is
given to the appellant and arrangements are just ﬁade kind
of privately to have somebody type it up and then everyone
looks at it and the judge signs off, and it happens kind
of like that, although I don't héve personal knowledge
that it happens that way everywhere, but this will change
that, and I mean, it will have big changes in the 'child
support enforcement courts, which are probably:ghe busiest
trial judges, associate judges, in the state. My
experience is they are.

CHAIRMAN BABCOCK: Justice Gaultney.

HONORABLE DAVID GAULTNEY: I'm.nog sure -- 1

think that's a différent issue, becéuse ;é I understand
the -- there are only certain limited counties that can
use court recorders. The ability of a county to use a
court recorder in county court, for example, is by Supreme
CourtAorder and Courtnéf Crimiﬁal Appeéishbféer; and thefe
are only limited counties that can do that. The ability
of the associate judges to use the recording machine is
under ;he Family Code. They are -- they'use -- if they
use a court reporter, which they can, then thatE as I

understand it, I'm not -- as I understand it, when it's

appealed to the referring judge, if it's appealed, that
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court recorder's transcript can be considered, but I'm not

sure under the Family Code they're mandated to do that.

I think the -- I think they can use any
means -- I think the statute -- I've got it here -- says
something to the effect of in the absence of a court

reporter they can use any means they feel is appropriate
to record it. There are cases where -- there is a case
where a court has considered it and said, first of all,
this doesn't -- this county that was involved isn't
authorized by the Supreme Court to use court recorders,
and secondly, they didn't -- in other wbrds, théy didn't
treat it as a record for purposes of the appeal.

Now, they did comment in that case that I'm
not sure what they would have done if that county had
been -- if that associate judge had been’sitting in a'

county that was authorized to use court recorders. I

don't know, but you do have in that context the Family

Code, I think, determining what type of record that you've
got as opposed to a Supreme Court order or a Court of
: T a o L G
Criminal Appeals order, so I think there is a little bit
of a distinction in those cases.
HONORABLE DAVID PEEPLES: So, in other
words, this would not trump the Family Code?

HONORABLE DAVID GAULTNEY: I think that this

is dealing with only those counties -- well, I think

D'Lois Jones, CSR
(512) 751-2618 : \




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

14955

that's an interesting issué, but I think this is dealing
only with the pilot program that the Supreme Court has set
up, and 15 years ago, but I think there is an issue if
you've éot an associate judge who made a recording and
there's another question here of what is a court recorder,
but let's say you have an associate judge in Jasper County
who is authorized by the Supreme Court to make a recording
and they make a recording and that is not timely appealed,
so then that becomes the opinion of the reférring judge,
whether or not that record would fit within this rule.

I think that's the context in which the
issUe.would come up. If that occurred, perhapsxthat judge
could get assistance from the referring judge to have the
transcription made, because if that's the only record

you've got then perhaps the rule should apply to make it

transcribed. o \
CHAIRMAN BABCOCK: Okay. Justice Gray.
HONORABLE TOM GRAY: Since I wasn't here 15
years ago when this pilot project was apparently

implemented for the recorders, nor was I here wpen the
-, - . . - R '--.k )

‘ , i
codification draft was proposed, I was wondering what the

purpose of the court recorder project was. I mean, what
is the purpose, and are we furthering it or frustrating it
by this proposed modification?

P B RS PO \ :
HONORABLE NATHAN HECHT: Well, I was there.
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A

It was 20 years ago, and the purpose was to experiment
with alternative ways of making the reporter's record,
number one; number two, seeing if this would aid in
counties that have trouble getting reporters, which there
are a few;'and three, dealing with courts and hearings
like David has mentioned that there are rarely appeals
from, but there need to be records made and it's just a

waste of everybody's time and money to have a court

reporter present. Like juvenile -- I think Dallas still
does juvenile arraignments on tape, and I don't -- and I
guess I knew sort of about the family courts, but there

are a lot of proceedings like that where a record is

{

necessary, but it's hardly ever used much. )

HONORABLE TOM GRAY: So if I understand,.the
court recorder has no per se qualifications like a court
reporter does?

HONORABLE NATHAN HECHT: Right. And the

reason for a court order was the Court -- I wasn't on the
Court then. I was on the trial court, but the Supreme

Court and the Court of Criminal Appeals didn't want just
anybody walking in doing this. They waEEgd to wake sure
that a judge who was going to use this was going to be
responsible about it, because they didn't want it to be
worse than the current system, and so the approval went

county-by-county as we typically do in pilot‘prejects just

ey 1
PR -
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so that you could be sure_that}the\judge who waf going to
do it was really going to be on top of things. I think
Judge Brister used it for awhile in Harris County, Judge
Kincaid now used it for awhile in Dallas. i think

judge --

HONORABLE DAVID PEEPLES: Charlie Gonzales
used it for awhile.

HONORABLE NATHAN HECHT: There is a judge
out in Bryan, I forget his name, that used it, who's
retired now. Judge Underwood, so a bunch of pegple.

CHAIRMAN BABCOCK: Jody had information.

MR. HUGHES: I just had -- the subcommittee
asked me to try to track down some of the recorders that
are actually doing this in practice and get the&r sense of
how it works and whether they would have objections to the
proposal, and I did that as best I could. I wasn't able
to actually find that many people that do it. I did find
there were two Title 4 judges in Bexar County \I think
their situation, they both sald that when they get appeals
on it, they do as Justice Gaultney suggested. They make
use of the reporter who is assigned to the district court
to which the special judge is a851gned o \

Some of the others I talkedbto are either
current active or former court reporters, and they said

they would have no objection to it because they said as a
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practical matter they do it anyway, they make money from
doing it, and it wouldn't be an imposition. -1 ‘did talk to
the county judge in Hardin County yesterday, Judge
Caraway, and they do it for the reason Justice Hecht was
talking about, where they don't have a court reporter, and
he said it would be more of a problem there because they
have to get. court reporters or had to get them from
Houston when they had them. They've got this very nice
system that actually makes CDs. They've got both audio
and visual. It makes a nice tape. Now, he said they've
never had an appeal done since the time Ehey'im;lemented
the system, and he wasn't quite sure how it would work,
but he thought that parties could either ask someone to
méke a transcription on their own and then there's a
provision under the pilot project 6raér“that al&ows, you

know, the other side to challenge it if it's not accurate,

but --
CHAIRMAN BABCOCK: Okay. Bill.
PROFESSOR DORSANEO: I did appealla case
from Scott Brister's court and apparently went through

this drill to get the record done. I don't have any real
independent recollection of how the record was done or who

did it. Maybe David Gunn did it. I don't knowx but I

vptoern

- t

feel like I don't have very much experience with any of

this, and how many trial judges do?
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And I think our committee I want to speak
for was proposing to get this done, but some were a little
skeptical about whether it's a -- whether it's actually
the wave of the future or whether it's maybe not something
that needs to be done. I got a distinct flavor that in’
some places the lawyers were waiting for the court
recorder to prepare a record because they expected that to
be done, even though the rules don't provide -- I mean, a
written transcription, even though the rules don't provide
for that. I don't know how sympathetic I am with that
either. 3

CHAIRMAN»BABCOCK: Justice;éauitnéy.

HONORABLE DAVID GAULTNEY: Well, every court
is going to have to have the ability to do a transcript
because the rule requires that_in the event someone cannot
pay for it themselves-thenAthe couff.fééo;dé;'wéll
transcribe it or have to have it transcribed, so the court
is going to have to have the ability to provide the
transcript.

Second thing I wéuld ééy is, is that we
don't really see a problem with challenges to accuracy of
the transcriptions on the court recorders. I mean, we
have a system set up in the rules for challenging it by
objeétion, but as a practical matter, the;e is %— we don't

see a distinction in an everyday basis between the
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transcription filed by a reporter and one by a recorder.
Once the transcription is prepared and filed, the case
rocks along usually without any problem. I caﬁ't recall.
Maybe once where we had to abate it and have a trial judge
determine the accuracy of the record.

So if, in fact, they are treated the same
then why shouldn't the burden be on the person
preparing -- the court recorder, who is in the courtroom,
paid to memorialize the event, to prepare a transcription
and file it with the accurate -- with the record and then

have - the attorneys' time lines run from that date.

CHAIRMAN BABCOCK{ Any’reaction tg that,
Bill? | | o |

PROFESSOR DORSANEO: I guess my thinking
about it, I thbught, well, maybe we should change this

because this is something that's going to be happening

4 o R ST
more and more, but is it something that's going to be
happening more and more by court order or is it something

that's going to be limited to just a few places here and

there,_because that affects how I think about it

‘generally? If I don't have to worry about it m&self in

the places where I more normally practice then it's not a
big deal, but I'm more concerned with it if it's going to
be the way things are permitted to be done across the

state. Then it needs to be cleaned up if, that's so.
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CHAIRMAN éABCOCk; Bﬁady. )

MR. LOW: You know, I doubt tﬁat the Court
intended these counties and the litigants and the lawyers
to be treated any differently than they did in the
cqunties where they have a court reporter. I don't think
they would be treating them as second class citizens, so
why shouldn't they have the same benefit, the recorder
preparing it, or if it's a court reporter the court
reporter preparing it. I don't think there was,any -- do
you get any indication there was a reason to treat them
differently, Judge? I mean rights on the appeal.

HONORABLE NATHAN HECHT: Well, there was no
reason to treat them as second class or third class
citizens, fourth class, but there was —; there is
sometimes an argument made by the bar that they can get

things done more cheaply than the government is able to

provide it for them, and if they want to do_tha{ then
nothing in this order prevents“them from/aoing that. I
think if, on the other hand, the parties want the county
to provide the transcription at the county rates, that's
fine, too. But if the county is charging X a page to
transcribe it and the lawyer tﬂinks he caﬁ‘ag ié for less
than X then that's up to the lawyer.

MR. LOW: But in the counties that have a

court reporter, I mean, the lawyers want it cheaper, they

\
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could just bring in recording equipment, record it, and

get it cheaper, too. R : \
HONORABLE NATHAN HECHT: Well, if you could

record it, but if you can't -- if you're restrained to

using the court reporter then that's the record of the

case.
CHAIRMAN BABCOCK: Justice Gaultney.
HONORABLE DAVID GAULTNEY: And this proposal
doesn't modify that option. In other words, it simply

says that if you're going to -- if you'rg goingxto have --
get the certified tapés and do it YOurself then you really
can't complain about the court recorder not getting their
deal done timely because you're the one responsible for
transcribing it and attaching it to your brigf end
following the appendix rﬁle. | S

What this does, though, is say if you do
request that the court recorder transcribe it that then
the court recorder has a duty to file that transcription
at the time they file ﬁhe fecofd, the écﬁﬁ;l taées, and
then the appellate -- then the lawyer's time lines start
to run.

CHAIRMAN BABCOCK: Okay. Justice Gray had
his hand up and then Judge Peeples.' \

HONORABLE TOM GRAY: Well, this is somewhat

anecdotal. We had one case that I can remember in the

D'Lois Jones, CSR . \
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eight years that I have been on the bench come up from
Brazos County that had one of these, and the appellant's
lawyer had it transcribed. It was attached to the
appendix like the rules. It worked. I mean, and so for
whatever that's worth. It seems to me that if the purpose
was to avoid the cost of having that court reporter there
in the courtroom everyday for every proceeding and not
require that skill set of the court recorder, we seem to
be backing up to now in effect require the county to have
the equipment and the personnel capable of making that
transcription rather than farming it out to whaFever third
party or secretary of the law?er or soﬁé;hing that does
it. |

CHAIRMAN BABCOCK: Judge Peeples and then
Justice Duncan. | _

HONORABLE DAVIDOEEEPLES: ‘fﬁishdigcussion
has removed the concerns that I had a minute ago. I'm
fine with it.»

- CHAIRMAN BABCOCK: Okay. JusticevDuncan.

HONORABLE SARAH DUNCAN; I'm céncgrned -- my
memory of the discussions of this new appellate rule --

PROFESSOR DORSANEO: You have to be louder.

.HONORABLE SARAH DUNCAN: My memory of the
discussion of this in the appellate rulgs:subcommittee 10

years ago, whenever it was, is that this was going to be a
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low cost way to appeal because appeals had gotten too
expensive and part of the big cost of an appeal is the
reporter's fee, and I'm not sure that once you put this
subsection (f) in that anybody will do a private
transcription of a recording. It's there, take advantage
of it.

My other concern is my understanding from
Jody's e-mail the other day is that there are some
counties in which the person who's doing the recording is
not going to be the person who does the transcription of
the recording; and, you know, with a court reporter,
they're the ones taking the notes, they're the ones
responsible for transcribing those notéé,(and they certify
that the record is what their notes would indicate it to
be. I'm just not at all sure how a transcriber of someone
else's recording is going to be held to the same standard,
and I'm not saying I know and it's a problem. }'m saying

I just don't know how this will work, and I'm afraid it

will change the cost parameters here.

CHAIRMAN BABCOCK: Bill and then Justice
Gaultney. T T Ty

PROFESSOR DORSANEO: You know, the one case
that I did have an appeal on this was about a 20

million-dollar case. Sufficiency of the evidence on

certain things was a part of it. I don't think)I would
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rely or would have relied on the coﬁrt recordef\or
somebody acting under the court recorder's direction to do
that record, but in other cases it might réally be
otherwise. I guess in a way we kind of take it partially
on faith that what the court reporter has gotten down in
the record is faithful to everything that happened in the
proceedings, and maybe we have less faith in recording
equipment or at least transcribers.

Maybe the 15-day thing is to get %t out of
the hands, okay, of everybody and get it into the court of
appeals, and you transcribe the copy that you pay $150
for, the copy of the tapes under these orders. Maybe
that's the idea. Otherwise I don't undgrstandehat the 15
days is all about. - o o

HONORABLE NATHAN HECHT: No, the 15 days was
there because that's what the tests indicated was a
reasonable time for the recorder to get the tapgs and file
them with the Court. S )

PROFESSOR DORSANEO: Without regard to when
the court would need to do something with it.

HONORABLE NATHAN HECHT: Right.

PROFESSOR DORSANEO: So it's reaanable on
some kind of odd basis.

HONORABLE NATHAN HECHT: Here's your record,

and then whatever happens after that is not going to be up

Y

Sl - Y
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to that person to follow through on. He got that much
done. You can set it at the 60 or 120 or'left.}t the way
it was, but the point of changing it to 15 was that the --
since the tapes are the record, they're the official
record in the case, they could be filed on a much shorter
time frame; but as Judge Gaultney points out, since they
have to be transcribed that may mean that the lawyers are
coming in asking for more time because they've got to get
it transcribed.

PROFESSOR DORSANEO: On balance, ;'m okay
with this as an option, if court recorders are okay with
it as something that they could manage to do, and I gather
the report is that some of them are and some of them

aren't sure. A

)

MR. HUGHES: I think the OA;S Qho are
already doing it, they're fine with it, and it's the ones
that don't have a reporter there, and some of them
questioned to me whether they wQuld have the(authority to

. . . . ey \ ,
do a transcription. They said, "I'm not a certified

shorthand reporter. I wouldn't be able to prepare a
transcript," and from looking at Chapter 52 I think the
law is --
HONORABLE SARAﬁrﬁUNCAN; That{é m§ point.
MR. HUGHES: -- not really clear on that.

PROFESSOR DORSANEO: Well, they are not

D'Lois Jones, CSR N \
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certified. I think the statute is not 52 -- what is it,
0217

MR. HUGHES: Uh-huh.

PROFESSOR DORSANEO: -- that says that court
recorders -- or talks about them as if they need to be
certified as shorthand court reporters, but then the next

sentence after that says that in effect that they don't,
that you can make records if you're not a certified
shorthand reporter. These people, you're checking these
people are not all certified shorthand reporters?

MR. HUGHES: Some of them told me-that
they're not.

PROFESSOR DORSANEO: So either they're --
and these orders say this is just somebody appointed by
the judge, the trial judge, without -- stequy\appointed
by the trial judges qualified under a Gévérnment Code
proviéion, so I'm sure they're not required to be.

MR. HUGHES: Well, I think we're talking
about maybe two different things. The order clsarly
contemplates that the recorder has the dﬁﬁy of making the
tapes and the logs and so forth. What people I was
talking to were uncertain of their ability to do is make a
transcrlptlon of that recordlng as the official transcrlpt

L
because they said, "I can take the recordlng ané certlfy

that, but I can't make the transcription because I'm not a
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certified court reporter.™

PROFESSOR DORSANEO: Well, the Court can
give them the authority but not the ability.

HONORABLE NATHAN HECHT: Well --

CHAIRMAN BABCOCK: Justice Hecht.

HONORABLE NATHAN HECHT: The county is just
going to farm it out.

PROFESSOR DORSANEO: Yeah.

HONORABLE NATHAN HECHT: I mean, if thé
parties would rather pay the county in what I suspect will
be the county's profit margin to provide the transcript
then I don't see a problem with that, but if the parties
think they can do it moré cheaply themselves then they
have that option, too.

CHAIRMAN BABCOCK: Justice Gaultney and
Judge Christopher had their hands up. . \ |

HONORABLE DAVID GAULTNEY: All I wanted to
say was that, yeah, the county is going to have to have
the ability to do it under the current rule. If they're
going to have a court.recordinglsystem, Eye ;uls reqguires
that if somebody cannét pay then they will -- the county
will have it transcribed or transcribe it. The céurt
recorder will do it. The court recorder will do it.
That's what it provides.

" \

Now, in terms of the reliability of the
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transcript, the appendix provides‘the opportunity to
object for the party, and what this proposal does is
simply fold this transcription into that objection
process, so whether -- so the process is the same whether
you prepare the transcript, your office, or whether you
have a court recorder prepare the transcript. The other
side will have an opportunity to object, and I think in
terms of cost savings, what I'm told is that it's not so
much the cost of the transcriptions and things of that
that's driving a county to choose to go to a court
recording system. It's, in fact, the difference in cost
between a reporter and a recorder.

CHAIRMAN BABCOCK: Okay.\wdﬁdge Ciristopher.

HONORABLE TRACY CHRISTOPHER: Well, that was
going to be my point. The court recorders are generally
less paid or lower paid than the reporters because they do
not have the ability to do a transcript. So, génerally, I
mean, So to put the onus on them to prepare this
transcript seems wrong. Now, you know, maybe we could say
"have prepared" or get it prepared by someone qualified to.
do it, but if you require them to prepa¥§kit‘as\opposed to
delegating to somebody else then you're going to have to
have a more expensive person as the recorder, someone who
would have that ability.

PROFESSOR DORSANEO: We could cer%ainly say

D'Lois Jones, CSR
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"prepare or have prepared" or "transcribe..or haVe
transcribed." We could say that. I don't know how much
that differs from "prepare or transcribe" anyway, if you
think about it, but, I mean, that certainly could be done.

HONORABLE DAVID GAULTNEY: If I could
just -- the whole thing-that's motivating this is an
attempt to comply -- an attempt to conform to what is, in
fact, the practice in --

CHAIRMAN BABCOCK: Right. \

HONORABLE DAVID GAULTNEY: -- thelcourts
that we're seeing transcriptions come from, that is that
the court recorders are preparing them; and if that's the
case then why should -- if that's the case then the clerk
perhaps should have the -- our-clerk perhaps‘shguld have
the ability to work with that recorder to get the thing
transcribed timely and filed timely so that then the
briefing deadlines can start.

CHAIRMAN BABCOCK; Judge feienosk§ and then
Pam.

HONORABLE STEPHEN YELENOSKY: Well, I can
understand that, but either we or I have lost track of
what we're trying to accomplish here, because I\understand
when you have a court reporter, that person -- there is no

mechanism really to challenge the accuracy. I mean,

typically there is no mechanism to challenge the accuracy
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of that, so the government has an obligation to make sure
that that person meets certain qualifications, and it can
be only that one person who transcribes it. So you have
to put some obligation on that person to transcribe it,
otherwise you deprive litigants of their transcription;
but with a recording, that's not true, so they're not
analogous, and so what are we trying to accomplish?

If anybody competent can do it, doesn't have
to be somebody who was in the courtroom, then the
government doesn't need to make the burden on that person;
and if, in fact, thenye doingAit fihe—EEéh.th\do we need
the rule? If they're not doing it and maybe they're not
doing it in the 4(d) context or something, then we're
putting an obligation either on that person to be
qualified to do a transcriptionior on that low Eaid person
to find somebody who's qualified to do it, and why?

CHAIRMAN BABCOCK: Pam.

HONORABLE DAVID GAULTNEY: I guess --

MS. BARON: Go ahead. . \

HONORABLE DAVID GAULTNEY: I've had my fair
share. Go ahead.

MS. BARON: I guess I want to make sure that
we all understand that there's a differepFe betveen having
the talent to do a transcription and thé legal ability

under the rules to do a transcription; and when you have

D'Lois Jones, CSR | ‘
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it recorded, the way the appendix works is that I could do
the transcription as long as it's in the right form. It
doesn't require a reporter's certificate, so it does not
require somebody who is certified as a court reporter to
do the transcription.

So anybody can do the transcription, but I
think where we're having the problem is some court |
recorders don't have -- I mean, I can do the
transcription. It takes me forever to do it, but I can do
it, but some don't have the talent to type quickly from
oral notes. They are people who cén set up teanical
equipment, but they are nof tyﬁists by t;éde; aﬁd so we're
talking about two different things, and apparently in your
counties you have recorders that have this additional
talent, but we do have counties where we have ;ecorders
who don't,»and the issue is do we need a rule tkat applies
the same to all of these people or do we just need
something that's flexible so that appellate courts like
yours can still work with them but not necessarily make
them have a talent that is expensive that: they aon't have.

HONORABLE STEPHEN YELENOSKY: Right. I
mean;‘the exclusive thing that a court recorders has that
the government has a responsibility to make sure they give
up is the recording,.and if you make su;glthgy give up the

recording in a timely fashion I don't see where we have an
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obligation to further anything bylmaking them do the
transcription, and we may harm things where it's going to
be complicated to get a go&ernmental employee to do it,
and I haven't heard that there's a problem getting people
to do the transcriptions.

MS. BARON: I don't know.

HONORABLE DAVID GAULTNEY: I'm not sure that
the skill set necessary to listen and transcribe a tape
recording is that difficult for a county to find. I think
that it can be done, and we're finding that it is done.
Now, the only thing that I'm trying to figure out if we
can do 1is create a situation where if you try a case in
Liberty, Montgomery, Hardin, or Jefferson and you re a
lawyer and you send in your request to have a
transcription by the person who was in the courtroom
charged with making sure that was accurately transcribed,
that once making that request you could have sohe
assurance that that person then has the responsibility to
make sure that you are provided with‘something that you
can use to prepare your brief and that the record will not
be filed before that transcrlptlon 1s f}l%d, beeause once
that record is filed your brleflng deadlines are running.
That's all I'm trying to -- that's all I was hoping to
accomplish with the rule.

CHAIRMAN BABCOCK: Justlce Duncan\

i
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HONORABLE SARAHTQUNCAN: I think Ehat
request to transcribe evidences a lack of understanding of
the rules because there is no duty to transcribe. The
rule was intentionally drafted that there be no duty to
transcribe, and when you say that doesn't take a lot of
skill, but one of the things we gain by having court
reporters is court reporters and judges work together to
ensure that no one talked over another person. I don't
know that -- I don't know if we have that with court
recorders. I just -- I don't know, but when pegple start
talking over one another, as our céurt reporter here will
testify to, it's exceptionally difficult --

HONORABLE STEPHEN YELENOSKY: How would she
know that, that never happens. - \

HONORABLE SARAH DUNCAN: -- to record it,

and I'm just brought back to the summary of the issue on

page eight of Justice Hecht's letter which sets out the
reasons Judge Gaultney has suggested th}iﬁ One\is parties
to appeals often must request extensioné of time because
the electronic recordings of the trial have not been
transcribed at the time the parties file them with the
court'of appeals, whigh igs the event that triggsrs the
countdown for filiné bfiefs. -Well,’ifuéﬁét's true then

the appellant hasn't done its job, because the appellant

ought to be transcribing that record and attaching it as
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an appendix to its brief, not waiting around for a court
reporter or court recorder to do that.

HONORABLE STEPHEN YELENOSKY: Unless they're
indigent. That problem has to be dealt with.

HONORABLE SARAH DUNCAN: That problem does
have to be dealt with. And the second is needless delay
results while the parties obtain a transcription. Well,
that delay is going to occur regardless of who does the
transcription, and I would suggest given what I have seen
of court reporters in the last 12 and, you know, to 20
years that when you add this to the list of ;eéords court
reporters have to prepare, the delay is going to be much
bigger with a court reporter, most court reporters, than

it's going to be with a secretary in a lawyer's office who

wants to get this appeal on down the rqad; A X
CHAIRMAN BABCOCK: Okay. Jody.
MR. HUGHES: ‘I just wanted to mention also
that the Senate Jurisprudence Committee had an interim

charge on this, you kngw, jus;hfinishing Pp»gvef the
summer, and I can't réméﬁber the exact Q;;diﬁg of the
charge, but it dealt with the court recorder issue, and
they had some hearings on it a couple months back, and I'm

just saying this to follow up on Professor Dorsaneo's

question about where is this going sort of in the future.

We may see legislation on this, because the subcommittee
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was very interested about how much power they gave the
Supreme Court to allow this, because a lot of this is
under statute under Chapter 52 of the Government Code, and
I think there were members of the subcommittee who
expressed an interest in possibly restricting this pilot
project further, or maybe they would want to expand it, I
don't know, but we may see legislation on this.

HONORABLE STEPHEN YELENOSKY: I heard
they're going to get an iPOD for every appellate judge,
just listen directly.

HONORABLE JANE BLAND: Now they want to get
us king-sized monitors so that we can read the éppellate
record on screen.rather than on paper, so you méy not be
far from the truth.

CHAIRMAN BABCOCK: There you go. All right.
Have we had any more comments about this,proposhl? Any
last words, Bill, about this before we vote?

PROFESSOR DORSANEO: Well, there is a
question after about the 15-day thing. Okay. I mean, if
people want to do this then I think therels a —k it would
be a good idea, although not a necessity, to make the
appellate rules either reflect or conform with the time
periods in the separate'orders.

CHAIRMAN BABCOCK: Right.

\

PROFESSOR DORSANEO: Or maybe the appellate
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rules, you know, be the timetable, suggesf to tge Court to
change those orders.

CHAIRMAN BABCOCK: Right.

PROFESSOR DORSANEO: But that's more
mechanically complicated, and it can wait.

CHAIRMAN BABCOCK: Yeah. So right now we're
talking about 13.2(f), and we're going to vote on the
language, although, deleting the word "stenographic,"
right, Bill?

PROFESSOR DORSANEO: Yes.

CHAIRMAN BABCOCK: Okay. So everybody in

favor of this change raise your hand.

All opposed? By a vote of 16 to 7 it
passes.

PROFESSOR DORSANEO: The other -- then the
other stuff I think cdrrectly matches that vote, okay, you

may want to take an individual vote on F?pse th%ngs, too,
Mr. Chairman, but‘I think that matches.. But I think there
is this other issue. 13.2(f) as.just approved would mean
taking into account the separate orders and the appellate
rules that this transcriptionlgf'the proSéeéépgs is filed
within -- within 15 aays after the perfeégioﬁ o% an
appeal, because that's when the electronic recorder's

record is to be filed under these separate orders.

CHAIRMAN BABCOCK: Right.

OVETEE I \

D'Lois Jones, CSR
(512) 751-2618




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

14978

PROFESSOR DORSANEOQ: ~Nothing in t?e
appellate rule says anything about that. Now, they don't
need to, but it would be nice if they did. Otherwise, how
is somebody going to know? I mean, we could write -- we
could write it into (f), you know, if we want to make
these orders in the rule book, just say "within 15 days
after the perfection of the appeal." We could do that,
but Justice Hecht's response is that's a reasonable time
to get it done.

HONORABLE SARAH DUNCAN: But that\was just
to get the tapes filed.

PROFESSOR DORSANEO: Yeah. That's what I'm
talking about. The reporter's record is what the
transcription is filed along with,”éﬁd ﬁhét rep%rter's
record, the electronic reporter's record, is filed under
these orders within -- supposed to be filed under these
orders within 15 days after the perfection of an appeal.

HONORABLE SARAH DUNCAN: Th? tape$.

PROFESSOR DORSANEO: Yes. But this says
"and the transcription." Now, that's probably too early.

CHAIRMAN BABCOCK: Frank. |

HONORABLE SARAH DUNCAN: What says "and the
transcription"? | - |

MR. GILSTRAP: It is too early if we're

going to require the filing of the transcript. It makes

, L Sl w
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sense to move it out. The one problem I have is, as I
understand the reason for the requirement of prompt filing
of the tapes was a security reason, and I understood that
the one time I went to the court of appeals and I asked
for the record and they gave me two cassette recordings.

I mean, the whole idea is to get them in the hands of the
court of appeals so presumably they can be duplicated,
they can't be destroyed, that type of thing. So I think
it's a security issue. Maybe that's not a problem in the
days of CDs. Maybe people automatically get those from
the court recorder; I don't kﬁow[dgaﬁwgmghiﬁk %hat's what
was prompting the need for promptly getting that in the
hands of the court of appeals.

HONORABLE SARAH DUNCAN: Actually, it was --
my memory was that it was so that the pgr;ies ahd lawyers
could then go and transcribe the record.

MR. GILSTRAP: Okay.

PROFESSOR DORSANEO: Well, I guess going
back and looking atlit, ;he way we jus;;égprgve? is‘saying‘
it's too early if it's 15 days, so it oﬁght to say some
other time. Huh? David, do you see any reason just
saying some other time?

HONORABLE DAVID GAULTNEY: Well, the problem

I see is that the appellate rules say that the recorder's

record, which are the tapes, will be filed within a
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certain period of time just like the reporter's record, so
there is actually an inconsistency --

PROFESSOR DORSANEO: Yes.

HONORABLE DAVID GAULTNEY: -- between the
appellate rules énd the 15-day requirement, which says the
court recorder shall file a recorder's record with the
court of appeals within 15 days, so I would like to take
out that 15-day requirement. I've sat in orders of the
Supreme Court authorizing these programs, but I think
that's the problem, because if that is -- if it is a
requirement that it be filéd within 15 days then obviously

the transcription cannot be prepared within that period of

time.
CHAIRMAN BABCOCK: Justice Duncan.
HONORABLE SARAH DUNCAN: Well, if you're
still going to -- if your proposals here'ﬁre'st§ll going
to allow the parties and their attorne?é to transcribe

these, they need to have the official record as soon as
possible to start that job.

HONORABLE DAVID GAULTNEY: Right.\

HONORABLE SARAH DUNCAN: And T don't see
what's wrong with 15 days.

HONORABLE DAVID GAULTNEY: Well, it's the
filing -- it's the filing of the record_that's the

B AY

problem. Getting -- if 15 days were the day in’which they
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)

. ) .
were required to provide certified copies to the attorney,

that's not a problem. But once the record is filed --

HONORABLE SARAH DUNCAN: Wait. I think
you're confusing the terms "record." The record is the
tapes.

HONORABLE DAVID GAULTNEY: Right. That's
what I'm saying.

HONORABLE SARAH DUNCAN: The transcription
is something different --

HONORABLE DAVID GAULTNEY: I agree.

HONORABLE SARAH DUNCAN: ' -- and under the
rules now the transcription doesn't have to be filed until
they file their brief.

HONORABLE DAVID GAULTNEY: The way the
proposed rule is, is that -- you're talking about the way
the current rules are or the proposed rule?

HONORABLE SARAH DUNCAN: Current.\

HONORABLE DAVID GAULTNEY: Okay. You're
right. The transcription does not have to be filed until
the appendix is filed, absolutely. The proposal, which is
what I thought we were talking about this';S:day and how
it fits with the propﬁsal, the propésal i; that‘the
transcription will not be filed until the reporter's
record is filed. I mean that the reporter's record will

not be filed until the transcription is filed.
o o et ot DU
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Now, what that in effect does is you then as
an attorney have the traheerlbtlon just llke you would
have it with a court reporter situation. When the
reporter's record is filed you'll also have the
transcription, just like you would in the reporter'e
record context. So the idea is to have the deadline start
to run on your briefing as aoon as you have the
transcription that you have requested and that has been
filed.

Now, the problemAwith that is that the 15
days in the orders is a order to file the tapes, which is

the official record in the recorder's context. That seems

inconsistent with the appellate rules and with the

proposal that we just voted on. o \
CHAIRMAN BABCOCK: Justice Gray had his hand
up a minute ago, and then Frank and then Bill again.

HONORABLE TOM GRAY: Well, mine was to echo
or actually to state somethlng that Sarah dld and
basically, I think what they've done, Satah 1s?they've
changed the presumption that no longer will the attorney
or his staff or anybody else -- the presumption is now
901ng to be none of that is going to be done, everybody is
going to request the transcriétlon, anéueo there is no

private preparation anymore.

HONORABLE SARAH DUNCAN: In which case we
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have pretty much lost the whole reason for having cdurt
recorders anyway, which is my point.

PROFESSOR DORSANEO: Maybe we're not
finished. These orders, the little separate orders that
go to each county have yet another paragraph in them aboutv
duties of court recorders, and that paragraph says that
"The court recorder is to prépare or obtain a certified
copy of the original recording upon full payment" -- this
one -- "of $150 per copy imposed therefore at the request
of any party entitled to such recording or at the
direction," blah-blah-blah, so the way &j_the p@ace under
this engineering looked at altogether that you get the
thing to work on in your own office is back at the court
recorder, not at the court of appeals.

HONORAB;E(DAVID‘gAULTNEY;”?Exactl¥. The
tape at the -- . ‘ o

PROFESSOR DORSANEO: So something like this

needs to be added in, too, in oxrder to have the full

mechanics down, regardless of what we do about the 15

RO SRR A\
i

days.

HONORABLE DAVID GAULTNEY: Exactly. I mean,
that's the way if you want to do it yourself you still
have that option. That's not eliminated. You just
request a certified coﬁy of thé tapeé f;;ﬁ.tﬁe Eourt

recorder, and she's or he's required to give them to you.
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CHAIRMAN BABCOCK: Frank.

MR. GILSTRAP: Why don't we just start the
appellate timetables running when the transcript is
prepared, the transcription is prepared? I mean, that's
what you want, isn't it?

HONORABLE DAVID GAULTNEY: Right.

HONORABLE TOM GRAY: No.

PROFESSOR DORSANEO: No.

HONORABLE TOM GRAY: And the reason for that
is if you start the appellate timetable from that date,
everything is delayed until it's filed, and we don't even
have a system for monitoring it then because there is no
deadline by which to get it filed. TIf I understand what
you're saying, we just sit and wait.

HONORABLE DAVID GAULTNEY: Well,‘there is a
a bigger problem in the eense that we hav? a‘segarate
system for the transcription and assuring its accuracy
because we have the recorder's system, and that is we put
it through an objection process. Okay. So you could
either file it as a copy to your appendlx or 1t could be
prepared by the court recorder but in ao; event it's
going to go through an objection process that a court
reporter's process would not. It could go through.

CHAIRMAN BABCOCK: We didn't make copies of

this, Bill. Bill, are you directing us toward c¢hanging or
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modifying 34.6, 35.3, and 38.57

PROFESSOR DORSANEO:» Yeah. Those changes, I
think, are just mechanical changes that are required to
implement this other vote.

CHAIRMAN BABCOCK: Okay. I agree with that.
Does anybody disagree with that? Okay. So that language
we'll recommend to the Court. The problem you're talking
about now is these -- | |

PROFESSOR DORSANEO: The problem is that I
don't think the subcommittee went far enough in drafting
proposed changes to 13.2 primarily. I think we need to
add in a paragraph that's in all of these separate orders
that says that the court recorder is suppgsed tg sell you
the tapes. |

CHAIRMAN BABCOCK: Ana do you think that
ought to be in the separate orders or 13.27

1

PROFESSOR DORSANEO: Everything else in
Lo . st o \

13.2, so why not put that in as well? Is there‘any reason
to just kind of leave it over there in the separate rules
that, you know, Justice Gaultney told us, "Well, look in
your West book, they're at page 439. That's where you can
find this information.h MéybéAwe éould.égf.éométhing like
that. Okay. Or we could just put it in the rule.

CHAIRMAN BABCOCK: "For an additional trap,

see page 439."
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HONORABLE DAVID GAULTNEY: Yeah, but the
Court of Criminal Appeals orders are not in thé\rule book
yet, but I think it dught to be in there.

CHAIRMAN BABCOCK: Frank, did you have
something to say? I'm sorry.

MR. GILSTRAP: Let's try this. Let's try
having the tapes filed within 15 days and then a
requirement that within so many days after that the
transcription has to be ready, and that's going to put it
on the appellant. If he doesn't meet it, he's got to get

an extension, just like the old déys.

CHAIRMAN BABCOCK: How does that grab you,
Bill?

PROFESSOR DORSANEQ: Well,‘it's ae
interesting approach, but I think we've asﬁeJenbugh

drafting on this for hours and hours and hours that I'm

reluctant to go back to start over if we're close and if

it's, you know, reasonable. )
CHAIRMAN BABCOCK; Juétiéévéauitnéy.

" HONORABLE DAVID GAULTNEY: I just have a
hard time understanding the need for the 15 days, because
essentially they get filed there, no one ever looks at
them or touches them or anything. It'srjust a Eow the
deadline starts on the briefing deadline. I don't know of

ény reason why it could not be -- if that 15 days were
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removed from the authorizing orders then this would flow
just like your reporter's record, just like everythingv
else. That's the only problem.

PROFESSOR DORSANEO: I think we still have
to say something, because this transcription is not really

covered by 35.1, because 35.2 says that the reporter's

record is -- is the electronic recording.
HONORABLE DAVID GAULTNEY: Right. But the
transcription, remember, as Justice Duncan pointed out, 1is

not the recorder's record. It is simply by our

amendment --

PROFESSOR DORSANEO: Okay.

HONORABLE DAVID GAULTNEY: -- to the
appendix rule, it is placed into the objection process.

PROFESSOR DORSANEO: All right. I take that
L \

back. I guess it would work if we just'had the 15 days

taken out of the separate orders. Is that possible?
HONORABLE SARAH DUNCAN: Holy -- you-all are
just assuming that there is going to be a transcription by
a court employee. Think about.the situétioh wﬂére a
defendant -- the recording is filed on the iSth day, but
it's not required to be filed on the 15th day. It's only
just a transcription is supposed to be filed with the
defendant's brief. Well, the time is never goiﬁg to start

running. What incentive does that defendant have to file
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a transcription when there's no deadline for filing the
transcription? We don't have the authority over the
defendant that we have over an official court reporter.

HONORABLE DAVID GAULTNEY: No. No. The
record that must be filed, the tapes, okay, currently the
appellate rules treat -- doesn't have a 15-day
requirement, the rules themselves. So if you look just at
the rules and did not look at the order, okay, you would
think that the time for filing the tapes would be the same
as the time for filing a reporter's record.

PROFESSOR DORSANEO: Because that's what it
says. A

HOﬁORABLE DAVID GAULfNEY;'-Eecéusé that's
what it says. So you would think that your briefing would
start at that point, that you would have that much time to
file it. The only -- where that 15-day comes in is from
the order. X

Now, if it's a problem in terms of someone
preparing the transcript themselves and needing it, and if
that's the 15-day requirement that needs to be
implemented, then I would suggest the ngFer‘pl?ce to put
it is to take this requirement that you prepare and obtain
a certified copy of the original recording and provide it,
put that as one of the duties, (g), and put a 15-day

requirement on that. And now you don't have ——Xyou're

1
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taking that 15-day requifemenF;wh;ch triggered %he

briefing deadline before, now you're simply giving the
attorney access to the certified copies, but you're not
starting their briefing deadline with that time period.

CHAIRMAN BABCOCK: Justice Gray.

HONORABLE TOM GRAY: Like I said, we've only.
had one of these, and obviously Justice Gaultney has had
more experience with this, but is it my understanding that
the parties cannot check out the tapes that are‘filed with
the court of appeals? )

HONORABLE DAVID GAULTNEY: They do not.

They go to the court recorder and get copies if they want
to do it, but --

HONORABLE TOM GRAY: I know they Ean, but is
there any prohibition to them coming and éhecking out the
copies that are at the court of appeals?

HONORABLE DAVID GAULTNEY: I know of none in
the rules. | | . \

HONORABLE TOM GRAY: Because I think that's
what was done in fhe one case we had.

PROFESSOR DORSANEO: There should be.
Rosemary Woods. A o \
AHONORABLE‘DAVID GAULT&EY:vy;'m not sure our

clerk would do it, but --

HONORABLE TOM GRAY: My question, if it must

oloisones,csR
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be transcribed, why do we need the tapes at the court of

appeals anyway?

HONORABLE DAVID GAULTNEY: That's a good
question.

CHAIRMAN BABCOCK: Bill, fdr the record,
would you please explain to Jody who Rosemary Woods is?

He's never heard of Rosemary Woods.

HONORABLE STEPHEN YELENOSKY: I told you,
we're all getting older.

HONORABLE SARAH DUNCAN: He's too young.

PROFESSOR DORSANEO: 17 minutes.

CHAIRMAN BABCOCK: Eighteen and a half.

PROFESSOR DORSANEO: Eighteen and a half.
Nixon's secretary.

HONORABLE DAVID GAULTNEY:”‘?hat'S\
particularly true since the rules expressly provide that
the court of appeals doesn't have to listen to the record,
listen to the tape.

CHAIRMAN BABCOCK: Okay. So whers are we?

HONORABLE DAVID GAULTNEY: Ai guess my
proposal would be --

HONORABLE JAN PATTERSON: So who is Rosemary

Woods?

CHAIRMAN BABCOCK: Justice Gaultney, your

proposal would be --
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HONORABLE DAVID GAULTNEY: My proposal would
be that we consider -- there is a paragraph, as Professor
pointed out, in the orders that says, "The court recorder

has responsibility for preparing or obtaining a certified
copy of the original recording of any proceeding upon full
payment" -- I don't know if you want to put the amount in
it -- "per copy imposed thereon at the request of any
person entitled to such recording." My suggestion would
be to take that duty and place it in the appellate rules
as a duty so that an attorney knows that they have the
ability to do that, to get a certified copy to prepare
their own transcript, and that a 15-day dgadling be put on
that.

My second proposal would be that the orders
be amended to remove the 15-day requirement for filing in
the court of appeals(and, thergfore, samg\deédline would
be for the other repéfter records. -

CHAIRMAN BABCOCK: Okay. And the language,
let's take it one at a time. The language you propose,
you would put into 13.2(f)?

. N T R
. }
HONORABLE DAVID GAULTNEY: I guess it would

be (g). So it's not dependent on you requesting anything.
You have an alternative to request the certified copies of

the transcript. They're under a responsibility to provide

- -

that in both criminal and civil cases. It's jﬁét not in
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the rule. Lo s o \

4

CHAIRMAN BABCOCK: Okay. How do people feel
about that? Justice Duncan, did you follow what he was
trying to do?

HONORABLE SARAH DUNCAN: I'm voting against
all of this. I think we're really messing up a system
that I --

HONORABLE STEPHEN YELENOSKY: We already
lost that vote. \

HONORABLE SARAH DUNCAN: I know, énd I
appreciate what Justice Gaultney has said, and --

CHAIRMAN BABCOCK: Okay. So 13(g) as he
proposed it, you're against. Qkayi ng doe; everybody
else feel about this ﬁfoﬁoéed‘i3.2(g)?' éiilé’.\

PROFESSOR DORSANEO: (£), (g), either ask
the recorder to do it or do it yourself. Ask the recorder
to‘do it or give me the tape, give me a certified copy of
the tapes. Seems like it makes sense to me. k

CHAIRMAN BABCOCK: Okay. Anybody else?
Well, Justice Gaultney, you want to vote on that, your
proposed 13.2(g)?

Okay. 'Everybodyvin favor of that\raise your
hand.

All right. All opposed? 14 to 4 that

passes. Okay. Now, your second proposal is to get the
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Court to take 15 days out of its orders?

HONORABLE DAVID GAULTNEY: - Yes, s&r.
Respectfully.
' CHAIRMAN BABCOCK: Okay. You going to get
right about that?

HONORABLE NATHAN HECHT: Yeah, I mean,
lawyers always want more time, so --

CHAIRMAN BABCOCK: Any discussion on that?
I'm not sure everybody has got the orders that you're
referringvto. |

HONORABLE TOM GRAY: We don't.

PROFESSOR DORSANEO: If you have a West rule
book it's on page 439.

MR. SCHENKKAN ' Oh you meant Ehas

PROFESSOR DORSANEO Yeah

CHAIRMAN BABCOCK: We thought you were

kidding.
And if you take out the 15 days do you
replace it with any perlod of time or iiifHNA \
PROFESSOR DORSANEO: Nope.
CHAIRMAN BABCOCK: -- just have no limit?

MR. HAMILTON: Take out that whole
paragraph. . \
HONORABLE DAVID GAULTNEY: I think by taking

out that time period your appellate rules then govern the
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time for filing the recorder's record, which would be the

tapes.

HONORABLE TOM GRAY: Just for grins, what if
the court recorder -- and I'll even broaden it to the
court reporter -- needed an extenéion of time in which to
file it?

HONORABLE DAVID GAULTNEY: We get routine
requests for extension of time from reporters, you know,
in preparing their transcript.

HONORABLE TOM GRAY: Could you show me where
in the rules that's authorized, that a court reporter or a
court clérk gets to ask-for an extenéioﬁuéfAtim;?

HONORABLE DAVID GAULTNEY: I know they're
pretty routine.

HONORABLE TOM GRAY: I know they're very

C e e
routine. ‘

HONORABLE SARAH DUNCAN: It's not in there.
It's not in there by design.

HONORABLE TOM GRAY: Well, I agree, but they
don't have to serve those motions, the parties ﬁon't know
that it's happening. All of the sudden they get an order
from the court of appeals that the clerk's record has been
extended 30 days.-

HONORABLE DAVID GAULTNEY: 'And I know that's

a problem, and it depends on particular courts and
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\ .

whatever. I know your court probably deals with some of
the problems, but I don't think we're going to solve that
problem here.

HONORABLE TOM GRAY: I just thought this
would be a good opportunity to solve it. We're talking
about giving them more time to do it, so why not formalize
a process or eliminate the process that we currently have
of granting extensions?

HONORABLE DAVIb GAULTNEY: They will have 15
days to prepare the tapes for the attorneys. What
we're -- |

HONORABLE TOM GRAY: It was a rhetorical
question in a way. | | - T

HONORABLE DAVID GAULTNEY: 1I'll address any
question you have.

HONORABLE TOM GRAY: It's a very real
problem of how court clerks and court reporters) get
extensions in the courts of appeals because they do not
ha&e to ask -- or serve the parties with their request,
and it's just routinely done, almost in the dark. The
parties have no opportunity to object to it or @o
anything.

HONORABLE DAVID GAULTNEY: Exactly.

HONORABLE TOM GRAY: And we ought to fix it,

and since we're in that area, we ought to fix it as part
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of this, but it's probably not .on our list of t?ings to
fix today.

CHAIRMAN BABCOCK: Probably not. But so
your proposal would be to eliminate paragraph (4) of these
rules found at page 439 through 440 of the West rules.

HONORABLE DAVID GAULTNEY: Yes.

CHAIRMAN BABCOCK: That's the proposal?
Okay. Bill? Any thoughts about that?

PROFESSOR DORSANEO: I think it's paragraph
(4) of all of these orders, but I'm not sure. %here are
other ones, some later ones.

HONORABLE DAVID GAULTNEY: And there would
be -- I think I'm correct in saying there are Court of
Criminai Appeals orders, companion ordefs, that\go with
these for the criminal cases.

CHAIRMAN BABCOCK: Is there going to be a
different -- |

HONORABLE DAVID GAULTNEY: ‘I think that
they're identical.

CHAIRMAN BABCOCK: I know, but if we strike
a paragraph, is the criminal rules going to be different
now? A

HONORABLE TOM GRAY: ées;'

HONORABLE DAVID GAULTNEY: What I'm saying

is, is that I don't think that the appellate time line
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will change. I mean, the filing of the reporter's record.

CHAIRMAN BABCOCK: Okay. Any other
discussion about striking paragraph (4) from these rules?
Ready to take a vote on this?

MR. HAMILTON: Let me ask one question. I'm
a little bit confused about the -;

CHAIRMAN BABCOCK: Carl.

MR. HAMILTON: The original tapes, upon

David Gaultney's suggestion on (g), the original tapes go

where?
PROFESSOR DORSANEO: Court of appeals.
MR. HAMILTON: No. They don't go to the
court of appeals. -

HONORABLE DAVID GAULTNEY: Under (g) it's
not a filing requirement. It's a preparg;iog r§quirement.
The one that we just talked about?

MR. HAMILTON: Yeah.

HONORABLE DAVID GAULTNEY: It's a
preparation requirement thgt is currentlywin_ths Supreme
Court orders; that ié, it's one of the dﬁ;ieé.of the court
recorders, 1is to prepare or obtain a certified copy of the
original recording for a person requesting it who is
entitled to it.

. . \
MR. HAMILTON: That's a copy, though.

HONORABLE DAVID GAULTNEY: A certified copy,
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(512) 751-2618 | \




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

) 14998

yes. The originals stay with the court recorder even
under current prectice.

‘MR. HAMILTON: That's my question. The
original always stays with the court recorder?

HONORABLE DAVID GAULTNEY: Yes.

MR. HAMILTON: They don't even get filed
with the trial district clerk?

HONORABLE DAVID GAULTNEY: A certified copy
gets filed with us.

MR. HUGHES: I think it depends on the
recorder, because some of them told me that they won't --
they don't want the court of appeals to heve the original.
Some of them told me that they did give the court of
appeals the originals, and I think it depends also now
because some of them are doing it on digital, their
product is a dlgltal CD, wh1ch the recordlng quallty of
that doesn't dlmlnlSh when they make copies as opposed to
the old-fashioned tapes that can break and diminish.

HONORABLE DAVID GAULTNEY: Well, Rule
34.6(2) says that 1t's certlfled coplee“to“be filed with
us, and the orders prov1de that the court reooréer is to
provide for storage and safekeeping of it.

CHAIRMAN BABCOCK: Any other questions?
Discussion?

- . .- \
All right. Everybody that is in favor of
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the proposal to remove paragraﬁh (45 from the rhles
governing the procedure for making a record of court
proceedings by electronic recording, found at pages 439
and 440 and perhaps elsewhere in the West rules, raise
your hand.

All those opposed? By a vote of 11 to 5 it
passes.

HONORABLE SARAH DUNCAN: Are we convincing
somebody? \

CHAIRMAN BABCOCK: We're shrinking here oﬁ
the vote. We went from 16 to 7 to 14 to 4 to 11 to 5.

HONORABLE SARAH DUNCAN: That's right, we're’
picking perle up hegg;.’Lgtigvkeep go%ggé ?Scause this is
a bad idea. a o | T

CHAIRMAN BABCOCK: You want to have an
overall vote, Sarah? Maybe we could win this one. Okay.
That -- I think that finishes the court reporter issues,
doeé it not, Bill and Justice Gaultney? ’

PROFESSOR DORSANEO: It does, insofar as
we're prepared to deal with it today.

CHAIRMAN BABCOCK: Right. So that takes us
to 20.1, the civil cases? - : S

PROFESSOR DORSANEO: Yes.

CHAIRMAN BABCOCK: Okay.

PROFESSOR DORSANEO: Now, Justice Hecht's

\
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letter asked us to deal with a particular problem that

involves I guess, fairly stated, an ambiguity ih current

(c) (1), which is right in the middle of the page és

(d) (1) . Right now an appellant who is going to claim
indigence needs to file an affidavit of indigence in the
trial court with or before the notice of appeal. Why it
says "with or before" is an interesting question, rather
than just say "with," but that's what it says.

The ambiguity that's created here is that in
many cases the person who becomes the appellant\will have
filed an affidavit of indigence in the trial coﬁrt already
in accordance with civil procedure Rule 145, so the first
point that we decided on was to make it clear to
appellants that they need to file another one, a current
one in accordance withAéppélléée Rule zdjnaﬁd that's whaf
this sentence is about. "The prior filing of an affidavit
of indigence in the trial court pursuant-to civil
procedure Rule 145 does not meet the requirements of this
rule, which requires a separate af%iéa&itfaﬁd é}oof of
current indigence," which is not, you know, the only
language that could be used, but it at least clears up the
requirement for filing something else. Okay? And that
sent us to look at Rule 145, which had been amehded by the
Court in‘2000 -- let's see, 2002, 2003.

MR. HUGHES: 2005.

D'Lois Jones, CSR
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PROFESSOR DORSANEO: Huh? 2005. All right.
That later amendment, later than the draft of what we're
amending appellate rule -- appellate Rule 20 made current
Rule 145 a more recent version of an affidavit of
indigence rule than -- in the trial court rules than we
have in the appellate rules, so we thought that it might
be a good idea to make companion changes or at least
present to the committee that companion changes maybe
should be made in appellate Rule 20 like the changes that
were made in Rule 145.

Now, the blggest change 1n Rule 145 that is
a 2005 rule is to say that 1f a party is représ;nted by an
attorney who is providing free legal services without
contingency -- well, it's written -- it's verbatim taken
right there in that underlined paragraph {c), that
subdivision (c). If there's an IOLTA certlflcate filed,
"a party's affidavit of inability accompanied by an IOLTA
certificate may not be contested," kind of that takes care
of this issue, and we didn't see any reason -- we didn't
have a lot of discussion about it, but we-didn't see any
reason why the rules shouldn't be the same completely for
the trial court and the appellate court, and I think that
they are otherwise the same with respect to the contents
of the affidavit and the conteating busihsssczwéth the

primary exception being once you get into the court of

D'Lois Jones, CSR
(512) 751-2618




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

. 15002 .
\

appeals the primary contestant is‘going to be a different
person, going to be the court reporter rather than a party
or a court clerk.

So that's our recommendation. Now, there's
an additional issue related to (d) (2) and the Higgins
case, but I think we can wait on that until -- if that's
okay with you.

CHAIRMAN BABCOCK: Sure. Absolutely.
Stephen..

HONORABLE STEPHEN YELENOSKY: I agree that
this needs to parallel the trial court, but there's one

glitch I think that it may create here. If you have a

Legal Aid attorney represented through the trial but then

he is not going to represent on appeal, can that attorney
certify or does it have to be representation on the
appeal? One question.

PROFESSOR DORSANEO: This is outside my
experience, okay, so you have to tell me what we need to
do to make it work.

HONORABLE STEPHEN YELENOSKY: Well, the
important -- just as with (d) (1), tpe quﬁgtiqn ?s whether
they remain indigent, because obviously it could have
changed and particularly if something has dragged on for a
while, so it would be less important -- I mean, it's not

significant as to whether or not the attorney continues to

el
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represent them. What's significant is that they were

\s.l f,,;J.LL\,.. .
‘l

screened for eligibility proximate to whatever they're
doing, and if it's the initial representation then the
current civil procedure rules sort of deem that they've
been screened for eligibility and through to judgment
they're indigent.

So you're doing another checkpoint at the
appellate level. Logically, I don't know, because, I
mean, logically it would depend, because if you got there

quickly one would say that should be sufficient\ On the

other hand, maybe not. So if it's been quite awhile there

could have been a change in circumstances, so I'm not sure
what the answer is. I'm just saying that ambiguity is
there. o \

On (d) (1), my only question is why didn't
you suggest taking out the "or before," because with the
term "current" and leaving "with or before" it sort of
raises the questlon as to what do you mean by cPrrent At
the tlme I filed the appeal, because I can flle the
affidavit of indigency before I file the appeal? And
maybe we ought to be specific as to the time frame to
which you are certifying your 1ndlgence, becguse then
otherw1se maybe we' fé éélng to hé&evégééjaréument about

that where we don't need to.

CHAIRMAN BABCOCK: Buddy.

D"Lois J’onés, CSﬁ. T
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MR. LOW: Wouldn't that be up to -- I mean,
somebedy comes.into some money even during the process,
can't the other party question, say, "Wait a minute. He's
come into money"? Couldn't you do that? 1Isn't it best to
just do it once, and if somebody questions, if they come
into money and no longer indigent, wouldn't they then need
to file and say, "Wait a minute, things have changed"?
Couldn't they do that?

HONORABLE STEPHEN YELENOSKY: Well, up

until judgment -- I mean, when they first file --
MR. LOW: Yeah. - oy
HONORABLE STEPHEN YELENOSKY: -- they're

getting by the filing fee.

MR. LOW: Right. No, I understand.

HONORABLE STEPHEN YELENOSKY Yeah that
issue. I guess there are other things that -- where
indigency could matter, but you could take out -- for the
appellate rule you could take out that the certificate may
not be contested, I guess, and make it prlma facie proof
of indigence. 1If the certlflcate had been filed in the
trial court I guess you could say at the appellate level
unless contested that establishes indigency but make it
subject to contest on the grounds that, well, yeah, that

was five years ago. ‘I don't know. It's an issue, though.

CHAIRMAN BABCOCK: Justice Gray.
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PROFESSOR DORSANEO: What you're éaying,
you're saying there WOuldh't be any screening over again,
there wouldn't be any IOLTA screening over again unless --

HONORABLE STEPHEN YELENOSKY: Yeah, I mean,
a Legal Aid attorney would not screen them over again. I
mean, they might sua sponte do that, but there's no
obligation to do that. I don't think they would do that,
and moreover, you know, they're going to decide whether it
ought to be appealed}or not, and I've never -- when I was
a Legal Aid lawyer I never considered at the time I
considered an appeal whether their income status had
changed. Nine times out of ten 1t probably hasn't but to
be fair to foreclose.somebody from contestlng that after
there's been a long passage of time, may be fair.

PROFESSOR DORSANEO: So what you're saying
is the IOLTA certificate is not actually goihg %o be proof
of current indigence hnless this caée ﬁovea ;ary quickly?

HONORABLE STEPHEN YELENOSKY: Well, it isn't
in the trial court either, because by judgment the person
may no longer be 1ndlgent but the ClVll procedure rules
have said we don't care about that » It's¥1rrebuttable and
all the way through judgment, so the question is do we
want to make it irrebuttable into the court of appeals,

because it could take five years from filing the lawsuit

to judgment, and our current rules don't allow &ou to
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raise it again, so maybe we wéﬁf’tgésay it doeék't matter.
If you were indigent in the trial court, that's
sufficient. We don't look at it during the course of the
trial court proceedings and then we're not going to look
at it again at the point of appeal. That's a policy
decision.

CHAIRMAN BABCOCK: Justice Gray and then
Justice Duncan. |

HONORABLE TOM GRAY: Well, ; havegseen very
few people's financial status change during the course of
litigation.

HONORABLE STEPHEN YELENOSKY: Right.

walt

HONORABLE TOM GRAY: Other than ts get worse
possibly. | ‘ ‘ C

HONORABLE STEPHEN YELENOSKY: Usually
there's a connection between the two.

HONORABLE TOM GRAY: Yeah. Until_the point
of judgment. They méy chaﬁge‘fheré: aﬁa }'é;n éell you
there is a lot of time spent to determine this issue at
the appellate court level that I think is essentially
wasted time, but because the rule is written like it is,
we have felt compelled to deal with it, and I fEel like
after the Higgins vs. Randall County Sheriff's case there
will be more spent, but it will be spent in an after the

fact correcting for the indigence determination, and I

AY

— . N < 5
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would strongly suggest that a much more efficient use of
our time -- not of this committee's, but of the\courts of
appeals' time would be to simply presume that indigence
once established remains and that unless and until it 1is
challenged after notice and opportunity for a hearing,
that that remains the status of the individual, and any
subsequent determination or review must include an
allegation of a changed circumstance or new evidence which
the movant has the burden to prove in addition to proving
nonindigence; and that way the court reporter at the end
of trial when“they become a vested Eiayezéin’the indigence
determinapion, if they can turn up some evidence that this
person is not, in fact, indigent or the circumstances have
changed, they can challenge the 1ndlgence determination if
they want to, but ba81cally, once establlshed ahd
accepted, it ought to just stay there. Frankly, you know,
our financial interest in it as the state or the court of
appeals 1is 125-dollar‘filing fee, $10 on motions. It's
just not worth our time. : ' \

HONORABLE STEPHEN YELENOSKY It's going to
be the court reporter.

HONORABLE TOM GRAY: Yeah, it's going to be
the court reporter. | I

| HONORABLE STEPHEN YELENOSKY: So for your

purposes you would simply eliminate the need to file an
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affidavit or a certificate --

HONORABLE TOM GRAY: If it was filed at the
trial court.

HONORABLE STEPHEN YELENOSKY: -- if it was
filed at the trial court and then just leave it to a
contest.

HONORABLE TOM GRAY: Yeah.

HONORABLE SARAH DUNCAN: Wow.

CHAIRMAN BABCOCK: Okay. Yeah, Bill.

PROFESSOR DORSANEO: I'm not éure I
dompletely followed that. Part of the idea about doing
the separate one later is that the courﬁ reportér is not
in play earlier, okay, so it works better if there's
something filed, even if it's the same thing, huh, that
was filed before in-the trial court.

I have a couple of qﬁéétiénsAfor éteve.
Does this IOLTA certificate language work? And I think
both of you are saying that this language is okay in the
appellate rule. You know, "is represented" rather than
"was represented in the trial court," ﬁ}s‘repre$ented." I
mean, if somebody is represented by somebody who is not,
you know, like this attorney who did the certificate then
you would begin to wonder whether, you know, they ought

not to proceed without, you know, paymenF:of cogts.

(=3

HONORABLE STEPHEN YELENOSKY: Because of "no
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\

longer represented by the" -- well, but the Legal Aid

attorney may decide not to appeal it for a lot of reasons,

‘including fear of making bad law, having nothing to do

with the indigency.

PROFESSOR DORSANEO: Hmm.

HONORABLE STEPHEN YELENOSKY: So all I'm
saying is that there is a -- I think there's a policy
guestion to be answered first by whoever ansWers that and
then this can work out. I'm just pointing out that
there's an issue there. Implicitly I think by the Rules
of Civil Procedure the Sﬁpreme Court has made the policy
decision that IOLTA screening is sufficient and
irrebuttable for establishing indigency from time suit is
filed to judgment.

There's never been a -- there's never been
the guestion posed aé to whether it is sufficient from
time of filing suit through court of appgals or\through to
the Supreme Court. It's only being raised now when we
look at the discrepancy that the court of appeals rgles
don't even address the certificate. So there is a policy
questlon there, and then you have separat?}y pa{t of that
policy question is the temporal questlon,“Whlch is, well,
the answer may depend on how long it's been since that was

done.

CHAIRMAN BABCOCK: Bonnie.
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MS. WOLBRUECK I just want to note that in
differing with Justice Gray that 1f there was an affidavit
of indigency filed during the filing of the suit till
judgment that I would highly recommend that that affidavit
be renewed and filed again during the appellate process
for the court reporter and the court clerk tegarding the
record. Trust me, we have contested many of these, and
it's surprising how they come up with the money and they
have the money at that time to where they didn't have the
filing fee early on. I mean, that's become ver&, very
common, so you can't always trust that the affidavit at
the time of the filing of the case is still relevant at
the time of the appeal, and there is an awful lot of money
involved at the time of the appeal thatvthe couhties are
out, the court reporter is out, that I think needs to be
reconsidered with another affidavit.

CHAIRMAN BABCOCK: Justice Benton.

HONORABLE LEVI BENTON Why don't

_____ y

make the affidavit that's filed 1n1t1a11y good through

we just

appeals unless there is a good faith belief of changed

circumstances and permit a challenge if there is a good

faith belief of changed c1rcumstances, put the hurden --
CHAIRMAN BABCOCK Justlce~5hneen
HONORABLE SARAH DUNCAN: Well, I think

that's what Bonnie is suggesting --
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HONORABLE LEVI BENTON: Yeah.

HONORABLE SARAH DUNCAN: -- is that
circumstances didn't change but incentives did.

MS. WOLBRUECK: But they do so often. They
do change during trial.

HONORABLE SARAH DUNCAN: I think the
incentive changes. I'm not so'sure the financial
circumstances change, but the incentives change.

MS. WOLBRUECK: I'm concerned that if --
that you're placing the burden on the court reporter or
the court clerk to determine if circums?gpces have
changed. I think it's up to the appellant to decide if
their circumstances have changed and then file another
affidavit. |

HONORABLE SARAH DUNCAN: The reas?n I --1I
think the problem I have with Chief Justice Gray's
suggestion and the reason I said "wow" a minute ago is how
do I as a court reporter or clerk file a contest to an

affidavit that doesn't even represent itself to be a

Tl T
)

statement of current circumstances?
HONORABLE STEPHEN YELENOSKY: I have a

suggestion at least with respect to IOLTA. I said earlier

Legal Aid doesn't do that. They don't routinely, and as

: : i e o SR
far as I know, unless the rules have changed, aren't

required to do it, but they could. So if you said -- if
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you said that an IOLTA certificate signed by an attorney
who is representing a person, whether or not they're going
to take the case to the court of appeals, that the person
has been requalified for eligibility at that point is
irrebuttable then that would seem to me to be consistent,
and there is nothing that would prevent the Legal Aid
attorney from saying, well, let's put theﬁ through the
eligibility determination again. If yéu want to preserve
that kind of thing it would solve the problem that it's
been a long time.

It doesn't answer your issue. I mean, I
guess to be consistent.with that, you wou}d alsg require a
second affidavit for those who don't ha&e-an IOLTA
certificate.

CHAIRMAN BABCOCK: Judge Patterson.

HONORABLE JAN PATTERgQN:“ ;Mhaye ? question
for Bonnie. How often doeéAfééuiriﬁg thé&~t; gb through
the process again and triggering some process result in
change without challenge? I mean, the fact that it's in
and of itself may be a chilling effect or a realization
that they are no longer indigent, and I'm wonde}ing
whether the process itself is appropriate, because I think
what we want to avoid is something that's not meaningful.

MS. WOLBRUECK: The problem is that the time

element regarding the change in 2005, we.haven'k dealt

D'Lois Jones, CSR
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with it too much because of the opportunity in‘Ehe 2005
change in Rule 145 allowed the contest. Prior to that
time there was no contest. So the affidavit would be
filed during the filing of the case without the ability to
contest, for the clerk to contest the affidavit, and then
a new affidavit being filed at the time of the appeals,
the ability to contest by the court reporter and the clerk
was there, and, yes, the money, would be there.

Now, granted we haven't dealt wit? Rule 145
long enough to réally answer your question truthfully in
the way it is written today versus what happens then on
the appeal side.

CHAIRMAN BABCOCK: Bonnie, did have you a

' : S : : Cooia Y
problem with the proposed language of this 20.1%

MS. WOLBRUECK: No. I do not have a problem
with the way it's broposed, as far as the IOLTA
certification is there then you can't contest it,
otherwise, then the court reporter and.court ciérk would
have the opportunity to contest it.

CHAIRMAN BABCOCK: Right. And then the
proposed language in 20.1(&) --

MS. WOLBRUECK: Yes. | \

CHAIRMAN BABCOCK: -- does what you're
suggesting.

MS. WOLBRUECK: Yes, that's exactly right.
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CHAIRMAN BABCOCK: Which is to basically
re-up the affidavit. _ | o ; \

MS. WOLBRUECK: That's right.

CHAIRMAN BABCOCK: Judge Yelenosky.

HONORABLE STEPHEN YELENOSKY: I'm just
trying to make concrete proposals at this point.

CHAIRMAN BABCOCK: As opposed to your prior -
comments?

HONORABLE STEPHEN YELENOSKY: Yeah, right,
rather than just saying there is a policy issue and we
need to figure it out. Bill, I can suggéét lanéuage, if
you want it, on (c) that would allow for a rescreening.

PROFESSOR DORSANEO; How much do we need?
Would it be enough to say "if the party is.represented on
appeal by an attorney"? - T

HONORABLE STEPHEN YELENOSKY: I think you
can say "if the party was represented in the tfial court
by an attorney" and go on past teﬁse and thén at the end
when you get to the screening say, ?and"gertifiés that
the" -- whatever person -- "has been rescreened for IOLTA
income eligibility at or since the judgment," because that
can be done within the appellate time relatively.

Then you have the rlght t%T? fram§ and, you

know, if you want to -- as I was suggesting at the outset,

if you want to be specific as to current in (d) (1) I'd
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suggest the same language, "since the judgment," and then
that way everybody knows exactly when the -- the affidavit
has to have been signed at or since the judgment and then
you've got a current status.

HONORABLE JAN PATTERSON: Does the idea of
current indigency not.contemplate rescreening, 1if
necessary?

HONORABLE STEPHEN YELENOSKY: You mean under
IOLTA? And, well, again things may have changed since I
left in '94, but dnce somebody qualified for eligibility
under the rules back then we were not required to rescreen
them for eligibility. Now, I neverAhad‘a client who woﬁ
the lottery or anything, so maybe it was a moot point. It
was never raised.

I guess one could -- there were times when
people would challenge whether somebody was ineligible,
but typically it was that they just said they didn't
believe them, not that anything had changed, and so I
think as Justice Gray suggested, there really -- typically
there wasn't a change. I'Ve peverAheérq gf_apy\
rescreening being required. All I'ﬁ sa;i;g is fhat if an
attorney, IOLTA or Legal Aid attorney, represented in the
trial court, whether or not they were going to represent

on appeal they could have the recertification done and

'sign that certificate.
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HONORABLE dAﬁ PAfTERSbN: Ail I'm\suggesting
is that if you require an affidavit proof of current
indigence but not put any additional requirement on an
attorney or IOLTA, presumably they would still héve to go
through some process because they would be -- so they .
would have to produce some current proof prior screening.

HONORABLE STEPHEN YELENOSKY: I'm just
saying that they -- all I'm suggesting is that they have
subsequent to the judgmént, the day of the judgment, the
day after the judgment, whatever, either a certificate
from the trial attorney who was a Legal Aid attorney or an
IOLTA attorney just like in civil procedure, the trial

rules, certifying that they had been rescreened and

they're still eligible or an affidavit signed at one of

those dates saying that they're still indigent. If they
have the former, just like in the trial court, it's
irrebuttable. If they have the latter, justrli¥e in the
triél court, it's nétp | o

CHAIRMAN BABCOCK: Is there -- just
listening to this, is there any opposition to 20.1(d), the
proposed language in 20.1(d), "The prior filing of an

- oo R A

affidavit of indigence'in the trial court pursuant to
civil procedure Rule 145 does not meet the requirements of

this rule, which requires a separate affidavit and proof

of current indigence"?
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HONORABLE STEPHEN YELENOSKY: You're talking
about the language or the concept, because the current is
perhaps a problem?

CHAIRMAN BABCOCK: Okay. Well, how about
the concept? Anybody against the concept?

PROFESSOR DORSANEO: Concept of filing
something new?

CHAIRMAN BABCOCK: Yeah, right. Right. I
don't hear anybody against that. Gray?

HONORABLE TOM GRAY: Yeah, just what I said
earlier.

CHAIRMAN BABCOCK: What about the word
"current," Stephen?

HONORABPE.STEPHEN YELENOSKXE Wel%, who
wants to have an argument about whether the affidavit
filed a month ago or, you know, was quote-unquote current,
so let's just avoid that problem. Why is there a problem

just saying "since the judgment " or if we want to say,

l

JAEUR ,_~U!L

you know, w1th1n six months, just somethlng that's
specific so nobody can argue about it.

PROFESSOR DORSANEO: My sense is we're
talking about a lot more money here than we're talking
about in the trlal court | ﬁmttirv' \

CHAIRMAN BABCOCK: Uh-huh.

HONORABLE STEPHEN YELENOSKY: Yeah. The

D'Lois Jones, CSR N
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court reporters.

PROFESSOR DORSANEQO: I mean, court reporters
are not having a good day here so far. |

CHAIRMAN BABCOCK: Well, Stephen, I mean, in
terms of the word "current," isn't that tied to the first
sentence of this rule where the affidavit of indigency 1is
filed with or before the notice?

HONORABLE STEPHEN YELENOSKY: Well, it is in

a bad way, like I said before, because it's still

ambiguous. "With or before" suggests, just like
"current," a long period of time, so, yeah, they are
connected.

CHAIRMAN BABCOCK: But the current would be
tied to the filing, and the filing could be filed at two

different time periods. Are you saying it should be
tightened up to a point certaiﬁ like whegdthe notice of
appeal is filed, and that's a fairly short period when
that has to be filed?

HONORABLE STEPHEN YELENOSKY: Well, you

<. .

o

don't want to require»them\to’have the same daté on the
affidavit as the day they file it obviously. I'm just
trying to pick a time frame ;hat's reasonable and is
certain so it can't be argued about, and it's either an
affidavit or it's a recertifiéétioﬁl iidbn'ﬁ tkink either

one of those things is difficult to do between judgment

D'Lois Jones, CSR
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and filing of the notice of appeal. How long is that? I
don't even remember what's the time frame on that. Just
30-day notice, right?

So I don't think either one of those is. I
mean, if you wanted to be generous you would say within
three months. You know, I don't know. But, see, nobody
is really going to get to the point of worrying about it
until they have a judgment anyway, because they might win,
so might as well say, "since the judgment."

HONORABLE TOM GRAY: But now we're told in
East Texas that they file the lawsuit and the notice of
appeal on the same day.sQ that Fhey get$to‘pick\their
appellate court. - . |

CHAIRMAN BABCOCK: I thought we fixed that.

HONORABLE TOM GRAY: No, we recommended a
fix for it.

CHAIRMAN.BABCOCK: Ahh. Wémfixed it.
HONORABLE JAN PATTERSON: I think I like
"current" just because it's a good English word that's a
little flexible and it's enough -- |
HONORABLE STEPHEﬁ YELE&OS&Y} “Theﬁ go with
it, because you'll have to deal with the argument.
HONORABLE JAN PATTERSON: Well, I think it's

-- I mean, I defer almost to Bonnie on that just because I

think you want something that can be chél;engedm but you
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want something that's a'littIé¢flekible, and I Ehink
current is a good understandable word, and I don't think
you want something that's so precise that you have people
arguing over either getting rid of something in three
months or getting something in three months.

HONORABLE STEPHEN YELENOSKY: The only fear
I have is if you're dealing -- aé we said, part of the
problem is that pro ses may not know that they even have
fo, you know, re-establish indigence. That's why that one
sentence was --

CHAIRMAN BABCOCK: Well, they'll find that
out soon enough.

HONORABLE STEPHEN YELENQSKY: Right. Right,
they will. They will;- I don}£ know wﬁéthéruit'serves pfo
ses to be more flexible and then they get burned or just
more specific so they know exactly what to do.

CHAIRMAN BABCOCK: Yeah, Bill.

PROFESSOR DORSANEO: “Thiswl45‘itsglf as
amended in 2005 is a little bit problematic on its own.
In the contents of the affidavit provision you have to
give numbers, and then at the very end it says, "If the
party is represented by an attorney on a.contiﬁgent fee
basis due to the party's indigency, the attorney may file
a statement to that effect to assist the court in

understanding the financial condition of the party."
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HONORABLE STEPHEN YELENOSKY: Is that the
latest? That's not -- . T,

PROFESSOR DORSANEO: It says that, and then
it goes on and says the IOLTA certificate, which I gather
is different and independent from the contents of the
affidavit. So somebody can do this contingency fee
affidavit kind of to help -- contingency fee statement to
help the affidavit, but the other is the IOLTA

certificate, and that trumps all --

HONORABLE STEPHEN YELENOSKY: That's the
Huber -- S o o =

PROFESSOR DORSANEO: Yeah.

HONORABLE STEPHEN YELENOSKY: You wouldn't
bother with the first one if you got the second one.

PROFESSOR DORSANEO: Yeah. 'okéy.x So my
understanding was problematic rather than the rule itself.

CHAIRMAN BABCOCK: Bill, do you want to vote
on (d), or do you want to vote on the whole thing, (c) and
(d) 2 | \

PROFESSOR DORSANEO: I think we would accept
Judge Yelenosky's suggestions about, you know, "was

represented in the trial court," assuming this

recertification is a plausible. \
. . oot .:' l.\l’r,. (g
HONORABLE STEPHEN YELENOSKY: You want me to
go make a quick phone call to Legal Aid? I can do that.

D'Lois Jones, CSR o .
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PROFESSOR DORSANEO: Call them tonight.

HONORABLE STEPHEN YELENOSKY: Huh?

PROFESSOR DORSANEO: Call them tonight.

CHAIRMAN BABCOCK: Okay. Subject to that
call with respect to the proposals on 20.1(c) and (d), how
many people are in favor?

HONORABLE STEPHEN YELENOSKY: Did we resolve
the current versus specifié? Or is that next?

PROFESSOR DORSANEO: Current.

CHAIRMAN BABCOCK: How many people opposed?
So it is unanimous 26 to nothing, although -- 27 now to
nothing. : ' . . %

HONORABLE TOM GRAY: No. That was 26 to 1.

CHAIRMAN BABCOCK: 26 to 1. You know, I
thought we scheduled that vote when he was out of the
room. : \

HONORABLE STEPHEN YELENOSKY: Well, Justice
Gray is taking the most progressive position.

CHAIRMAN BABCOCK: He snuck back in on us.
And Stephen will makewa phone ;all tonig?p, énd\if we need
a little tweaking in the morning we'can.do that. Anybody
in the mood for a break after two hours straight of TRAP
Rules? ©No? Justice Gray wants more.

HONORABLE TOM GRAY: Actually, I wanted to

(R

make one small comment in response to Bonnie's concern --
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CHATRMAN BABCOCK: Uh-huh.

HONORABLE TOM GRAY: -- that an easy way to
fix the lack of incentive of the clerk to contest the
affidavit when it is initially filed but when the
incentive is much greater. at the appellate level to
contest the affidavit because of the cost of the clerk's
record -- and it would seem to apply to some of the other
costs that may be incurred as well-—- would be to allow
the clerk to file a waiver of contest at the time that the
affidavit is initially filed and not have to contest it
until the request for the clerk's record is made. That
way preserving the right to contest at a later date but
acknowledging that the cost of the filipg:fee apd the
supplemental payments as they come along, whatever it may
be for filing motions or whatever in the trial court,
wasﬁ't -- didn't justify the cost of the contest, whereas

at the end of trlal and you re 901ng to have -to prepare

s osor s o)
this massive record for appeal you could ;hen at that
point contest it and challenge the -- but she has a
response to that.

MS. WOLBRUECK: I do. Only to remind you

f : . n
-~ LR VAN o e [y

that the opportunity for the clerk to contest the filing

fee just happened in 2005. So the history isn't there,

you know, to deal with, you know, the issues that I

addressed.
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CHAIRMAN BABCOCK: Okay. How about if we
take a 15-minute break? S o )

(Recess from 3:18 p.m. to 3:44 p.m.)

CHAIRMAN BABCOCK: Back on the record, and
we're up to Rule 24 of the TRAP rules.

PROFESSOR DORSANEO: Well, not quite.
CHAIRMAN BABCOCK: We're.not because we're

awaiting Elaine Carlson's draft.

PROFESSOR CARLSON: I will serve no rule
before its time. \

CHAIRMAN BABCOCK: And so there is no rule
on that, so we're up to Rule 41. Aren't we?

PROFESSOR DORSANEO: There's a little bit of

Higgins issue that David Gaultney wants to talk\about.
ce PN . (R o P -l:_. e f.
Want to talk about that back on the --

CHAIRMAN BABCOCK:  Are we regressing here?
PROFESSOR DORSANEO: Well, we didn't quite
get -- regressing is probably -- :
| | CHAIRMA&MBABCOCK:. Oh, the Higginé thing,
okay. Judge Gaultney, what do you want to say about

Higgins and be brief?

HONORABLE DAVID GAULTNEY:_ I'm going to be
very brief. My-only question.Qas &h;éh;r:éftefoiggins
there should be any 15-day requirement for the filing of a

motion for an extension of time under 20.1(d) (2).
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PROFESSOR DORSANEO: And if I might, the
idea is that in Higgins there was a notice of appeal but
no affidavit of indigence filed, and a lot of -- and there
was no motion for extension of time filed either within 15
days, and the appeal was dismissed, right, Jody? Huh?

MR. HUGHES: Yes, at the court of appeals.

PROFESSOR DORSANEO: Yeah. And the Supreme
Court said you have to give them a chance to fix this

problem, so you need to give them -- you need to give them

an opportunity, a notice and opportunity to file an

affidavit of indigence, and then it klnd of - and then
the opinion I think says that if they don't flle a good
one, okay, file one or file a good one, they get another
shot at correcting it, and I guess ultimately there's a
strike three and you're out, but you get two swdngs And
whether that calls for any change in thisllsuday thing
because it's the 15 days, and you don't even have to file
a motion for extension of time, so --

CHAIRMAN BABCOCK: Well, it just says "may."

PROFESSOﬁ DORSAﬁﬁO: Hdhé";h | \

CHAIRMAN BABCOCK: Says "the appellate court
may extend the time."

PROFESSOR DORSANEO: If you file a motion,

but Higgins seems to say they have to extend the time.

HONORABLE STEPHEN YELENOSKY: Right.

D'Lois Jones, CSR
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PROFESSOR DORSANEO: They have to give you
an opportunity to file the affidavit of indigence. They
can't just throw you out because the time for filing the
affidavit, including the time for filing the motion to
extend, has expired.

HONORABLE NATHAN HECHT: Because it's not
jurisdiction.

PROFESSOR DORSANEO: Yeah.

HONORABLE NATHAN HECHT: So not every
failure to follow the rules results in losing.

CHAIRMAN BRABCOCK: Right; Okay. It sounds
to me like Higgins addresses a_situatipn gutsiq€ of
current (d) (2). | | | -

HONORABLE SARAH DUNCAN: It does -- I'm
sorry. I'm getting real confused about this what is
jurisdictional and what's not. _

HONORABLE JAN PATTERSOﬁ: “Whéfmis\what,
Sarah?

HONORABLE SARAH DUNCAN: What is
jurisdictional and what's not. If filing an affidavit
\

CHAIRMAN BABCOCK: Okay, Emily.

of .-- never mind.

HONORABLE SARAH DUNCAN: Well, I mean, it's
just from the perspective of a poor judge who's just

trying to do her job, when it says "must" I assyme they

s
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must, and now I know tha; ﬂmqstﬂ'doesn't mean myst unless
there are consequences for what happens if must isn't
fulfilled. Never mind.

HONORABLE JAN PATTERSON: It has created a
great deal of confusion for the courts of appeals.

HONORABLE SARAH DUNCAN: It has for us. We
don't know what to --

HONORABLE NATHAN HECHT : Well, "must" means
must, but you don't get your head chopped off every time
you don't do what "must" says, which is like it\s similar
to -- the idea is similar to a breach of contract. It has
to be a material breach and'there are consequences, and
you don't forfeit everything because you used a 2 by 8
instead of a 2 by 4. There are different‘conseﬁuences,
and it is confusing, I think, because it's hard -- the
rules don't always spell out what is the consequence of a
failure to comply.

HONORABLE JAN PATTERSON: HYgah, w§ need
level one, a tongue-lashing, level two --

HONORABLE NATHAN HECHT: Yeah.

'PROFESSOR DORSANEOQ: There's no consequence
to not filing the aff;dayit oﬁ‘ihdigenqeghang tbey tell
you to file. i A. o o

HONORABLE NATHAN HECHT: But it can't be

capital punishment every time you stub your toe. That

S DU :,“i&_;;ﬁsp.\
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can't be.

HONORABLE STEPHEN YELENOSKY: Espe01ally
when a trial judge doesn't flle.the-flndings of fact. We
get a reminder.

HONORABLE SARAH DUNCAN: I'm not disagreeing
with that policy by any stretch of the imagination. All
I'm saying is it's -- forget it.

CHAIRMAN BABCOCK: Justice Gray.

HONORABLE TOM GRAY: I will say that from my
reading of Higgins and the way we've been doing it
previously, the (d) (2) provision that pfoVides ?or a
15-day extension of time confuses me much more than it
helps, because what we will be doing if we do not get a
record, we will be notifying the reporter or the clerk
that we have not gotten a record We w111 then\get a
letter back from them that the reason you haven't gotten
the record is the appellant has not paid or made
arrangements to pay for the record, at which time we will
send the appellant a letter that says that's our
understanding and you have 15 days in Wthh to fix that
problem, and that's under another rule, existing rule, and
if they fail to respond or fix the problem then we will
dismiss their appeal for that failure hut not for the
failure per se to file the affidavit. .Bnt it they file

the affidavit then that fixes the problem.
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CHAIRMAN BABCOCK: Judge Yelenosky.

HONORABLE STEPHEN YELENOSKY: Minor point,
to the extent we refer to affidavit, we now also need to
refer to IOLTA certificate.

CHAIRMAN BABCOCK: Say that again.

HONORABLE STEPHEN YELENOSKY: Well, we need
to refer to IOLTA certificate wherever we refer to
affidavit, don't we?

PROFESSOR DORSANEO: I think so.

CHAIRMAN BABCOCK: Yeah. That's probably
right.

HONORABLE DAVID GAULTNEY-P I guess my point
was that the appellate court by permitting the late
filing, say four months, ten months after, has in effect
granted an extension of time. I think that's okay, but

this rule suggests that the motion should have been flled

,,,,,,,,,,,,,

S IO B IR ST § < e \)

within 15 days, and so if we just remove the 15 days we
could at least possibly -- I'm just suggesting -- remove
some tension between Higgins and the rule.

CHAIRMAN BABCOCK: Is your readlng of this
rule, (4d) (2), and the holdlngs of the ngglns case that
they're irreconcilable?

HONORABLE DAVID GAULTNEY: Well, I think

implicit in Higgins, as I understand it, the affidavit was

filed four to ten months -- . \
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PROFESSOR ' DORSANEO": f’i{{eah. - \

HONORABLE DAVID GAULTNEY: Is that right?

PROFESSOR DORSANEOQ: Yés.

HONORABLE DAVID GAULTNEY: After. So, you
know, this suggests that, yeah, there's a late filing
allowed, but you must file a motion for extension of time
within 15 days of the deadline. So I'm just suggesting
that, yeah, you can file it late like in Higgins, and just
by removing that 15 days you're giving the appe&late court
unlimited time to do that. |

CHAIRMAN BABCOCK: Yeah, Justice Gray.

HONORABLE TOM GRAY: I just don't see the
need for the motion. I mean, I don't think there was a
motion in Higgins. I'mean, théy just filéd the affidavit
at some point in time before they got dismissed, and
that's all that's necessary.

HONORABLE DAVID GAULTNEY: That's correct.

CHAIRMAN BABCOCK; Well,-I;ﬁ Wandgring into
an area that I don't know anything about, but it does --

HONORABLE TOM GRAY: We know all your
clients have enough money to pay the filing fee.

CHAIRMAN BABCOCK: Right,.‘qn behalf of all
my many indigent clients. Is that before I represent them
or after? I'm not sure, but anyway, wouldn't you want to

have a system where they have to comply with this 15-day
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rule? They may not do it. They even may get off the hook
if their lawyer, their unpaid lawyer, finds the' Higgins
case and argues that, but as a matter of keeping your
courts moving, wouldn't you just want to keep this?

HONORABLE TOM GRAY: Do i get to collect a
10-dollar fee for filing a motion for extension of time?

CHAIRMAN BABCOCK: You know, sure.

HONORABLE TOM GRAY: See, I mean, there is
the problem. The clerk is -- does she take the motion
without the'filing fee, even though it's a motion for
extension of time to file the indigehce ;ffiaavét? I
mean, just we don't need a motion.

CHAIRMAN BABCOCK: Justice Duncan.

HONORABLE SARAH DUNCAN: I think the problem
with (d) (2) -- and I think thié is‘WﬁatuJﬁdg; déultney was
alluding to, that this implies that that's the only
time --

HONOﬁABLE STEPHEN YELENOSKY: Right.

HONORABLE SARAH DUNCAN: f—:that the court
can extend the time to file an affidavit of indigency.

HONORABLE DAVID GAULTNEY: -That's the
tension I see. |

HONORABLE SARAH DUNCAN: ¥fpthere\is a
motion within 15 days of when it's due. What Higgins says

is -- actually, that's not true. The court can't dismiss
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without giving the appellant an oppértunity to cure the
defect of not filing an affidavit or a certificate, so (2)
implies something, a limitation on the court of appeals'
power to extend the time to file the affidavit of
indigency, that's not true under Higgins.

CHAIRMAN BABCOCK: Higgins says with a
little bit of luck everything will turn out fine.

HONORABLE STEPHEN YELENOSKY: Well, Higgins
says there's a notice requirement. I don't think you can
state a time period without tying it to a notice of
Qpportunity to cure. ‘

HONORABLE SARAH DUNCAN: But wlily :élre we
requiring these people to file a motion? If it's the
court's responsibility -- what we do is show cause. We
send them an order that says, "You didn't file an
affidavit. You're required to-file either the Eost or an
affidavit. Tell us why we shouldn't dismiss your appeal,"
and we give them a time to do one or the other.

If, in fact, they are indigent, why are we
réquiring to file a mqtion? It's jgst\ogg mqre\motion for
us to proéess. It's‘ﬁnnecessary if what we mean to say is
either -- if what we mean to say is the court has an
obligation to tell the appellant what rules it has to
follow, and if you dqg't, here are the‘cggggquepces,

because the rules don't tell you this. If that's the

D'Lois Jones, CSR
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{

. . T 3
point, is to put the obligation onto the court of appeals,

then why are we requiring the appellant to do anything
other than comply with the order?

HONORABLE STEPHEN YELENOSKY: Right. I
agree, but we could give some specificity by not talking
about a motion but saying -- but specifying the time
period for the cure.

HONORABLE SARAH DUNCAN: Could.

HONORABLE STEPHEN YELENOSKY: By saying, you
know, "Upon notice from the court of appeals that it has
not been filed, you have 15 days to file" and then all the
court of appeals will know 15 days from the notice to cure
is the deadline, and the Supreme Court has thrdﬁgh rule
said that that's sufficient time.

HONORABLE SARAH DUNCAN: I would suggest we
just change (2) to say, "If an affidavit of inability or
IOLTA certificate is not timely filed, the appe%late court
must notify the appellant of the defect and give the
appellant a reasonable opportunity to cure." I mean, if
you want to say --

HONORABLE STEPHEN YELENOSK¥: Cou%d say
"reasonable." N - h o

HONORABLE SARAH DUNCAN: -- 15 days, 14
days, whatever. I don't much care about that, but take

(2) out and repléce it with what the law is.
- el eaaTel 1 in Cun e TowWwsnid x
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PROFESSOR DORSANEO: It actually should be
(3), but instead of (2) éﬁ;revévanother'thiné in between.

HONORABLE SARAH DUNCAN: Well, is there a
typo in your memo? Is this (3)7?

PROFESSOR DORSANEO: Yeah. There's another
thing in between that I don't think is relevant, but that
makes sense to me. Why not codify Higgins?

CHAIRMAN BABCOCK: Just codify Higgins.
Justice Gaultney, what's your --

HONORABLE SARAH DUNCAN: And if we do it for
affidavits of indigency, why don't we do it for --

CHAIRMAN BABCOCK: What's your thought about
that?

HONORABLE{DAVID QAULTNEY: I thin§ I'm in
favor of consistency, so I would think that'é a good
thing.

HONORABLE STEPHEN YELENOSKY: Anybody want
to vote against that, consistency? = = o

CHAIRMA& BABCOCK; Anybod;ggéélhsﬁrongly the
other way on that? Who wants to do the language?

PROFESSOR DORSANEO: Oh, we'll do it.

HONORABLE STEPHEN YELENOSKY; Put.it in the
recodification araft;' - T

CHAIRMAN BABCOCK: Yeah, right. Yeah, if

you want to bury it, put it there.
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HONORABLE SARAH DUNCAN: I don't think he's
recodified the appellate rules, just rewritten them.

CHAIRMAN BABCOCK: Excuse me?

HONORABLE SARAH DUNCAN: I don't think he's
recodified the appellate rules. We}ve just rewritten
them.

CHAIRMAN BABCOCK: Smarter approach. Okay.
Have we taken care of Mr. Higgins?

MR. GILSTRAP: Yes.

CHAIRMAN BABCOCK: Okay. 41.1.

PROFESSOR DORSANEO: I thnght.th%s would be
easy.

CHAIRMAN BABCOCK: You underestimate us.

PROFESSOR DORSANEO: The idea is -- or was
sent to us, was to add actlve district court ]udges to the
list of persons who - my secfetary is puﬁtlﬁg an English
e "judgement" in there. Active district court judges as
persons who can be on the court of appeals panel, court of
appeals. A(b), "when panel cannot agree on judgment," and
(c), "when court cannot agree on judgment, " the\chlef --
the idea is the chief justice may -- chief justice of the
court of appeals in (b) must designate anothér justice of
the court to sit on the panel to consider the case,
request the assignment -- sit on the case} reqﬁést the

assignment of an active district court judge. That's to
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be added . in to (b). It's not there already. And then
there's language that follows in the current rule that
says --

MR. HAMILTON: "Retired or former."

PROFESSOR DORSANEO: "A retired or former
justice." It doesn't say "a qualified retired or former
justice in the current rule." It just says "a retired or
former justice." Now, I suppose we -- the subcommittee,
we diséussed, we11{ what's the difference between a
retired and a former justice, and as I understand it --
and ma?be other people understand it better -- a retired

justice is somebody who's in the retirement sysFem, okay,

¢

not somebody who has jﬁst deciaed to go back tolbeing a
lawyer, like Carlos is not --

CHAIRMAN BABCOCK: Right.

PROFESSOR DORSANEO: -- a retired judge. A
former justice is -- I'm not édmpletelyJ;;réwwhg that is,
but it includes people who didn't get -- who didn't get
re-elected, all right, former justices.

CHAIRMAN BABCOCK: But are they back in
private practice? What are they doing ﬁow? Wdhld that be
Justice Phillips? |

PROFESSOR DORSANEO: Well, I'm asking for

help there, but --

HONORABLE TRACY CHRISTOPHER: No,\because he

D'Lois Jones, CSR
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retired. ST e \

MS. BARON: He's retired.

PROFESSOR DORSANEO: He must be in the
retirement system.

MS. BARON: Yeah, I think the difference is
whether you go voluntarily or involuntarily.

PROFESSOR DORSANEO: And the issue is -- and

Carl can probably cut to the chase here -- is whether this
former justice language is --

)
MR. HAMILTON: Former justice language is --

PROFESSOR DORSANEO: Is okay or is it bad
under the statutes?

MR. HAMILTON: 1It's no longer in the

[P SR o 1 T P \

F

: e . \
statute. £4.003(b) says "can assign a qualified retired
justice or judge in the Supreme Court, Court of Criminal

Appeals, or Court of Civil Appeals."

HONORABLE SARAH DUNCAN: Yeah, I don't think
former judges are eligible. | | : \

MR. HAMILTON: Former judges are out, so the
word "qualified" is a word of quality,‘not kind. Kinds of

judges are retired or active judges, so if we just said "a
gualified justice or judge," arguably that coulﬁ include a
fprmer judge. I think we ought to just say "another judge
in accordance with existing law" or something.

HONORABLE STEPHEN YELENOSKY: A retired

D'Lois Jones, CSR
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judge doesn't have to be in the retirement system.

PROFESSOR DORSANEO: But then we've got to
chase people around to figure out where the hell to go
look. If we could say it here in so many words, why don't
we just say it?

HONORABLE SARAH DUNCAN: Because we really
can't.

PROFESSOR DORSANEO: Active district court
judge is okay. We want to add that in, right?

MR. HAMILTON: Yes.

3

o m— Y

HONORABLE SARAH DUNCAN: We can't say it in
so many words because it depends on whether you've
certified the'willingness to not appear or plead in court
for two years. If you don't do Ehat, you qan'thbe
qualified.. You're not eligibie touéiﬁ:“énau;oﬁ\ve got to
be retired, not former:

HONORABLE STEPHEN YELENOSKY: And retired
doesn't mean --

| HONORABLE SARAH DUNCAN: And you'ife got to
be in good standing. You've got to have done whatever
continued education is required of you.

"PROFESSOR DORSANEO: qusn't "qualified"
capture that? N ‘ 4w o \

HONORABLE SARAH DUNCAN: "Qualified" does,

but once you go beyond qualified --

D'Lois Jones, CSR .‘
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MR. HAMILTON: Is it really just retired or
active .judges now?
HONORABLE STEPHEN YELENOSKY: Retired

doesn't have to mean you're in the retirement system.

MR. HAMILTON: Yeah, it does.

HONORABLE STEPHEN YELENOSKY: ©No, it just
means --

HONORABLE SARAH DUNCAN: No, I don't think
it does.

HONORABLE STEPHEN YELENOSKY: Doesn't it
mean you just --

HONORABLE SARAH DUNCAN: I‘think come
January 1st I will be retired, but I will not be in the

retirement system.

HONORABLE STEPHEN YELENOSKY: Right. That's
what I'm saying. .' \

MR. HAMILTON: I think the way the statute
is worded and the case law says retired judge means one

that's in the retirement system.

HONORABLE STEPHEN YELENOSK¥} I d?n't think
SO. |

HONORABLE SARAH DUNCAN: I don't think so.

HONORABLE STEPHEN YELENOSKY: I think it

means you left voluntarlly, the p01nt belng you\can't

assign judges who were defeated to certaln things like
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visiting judges.

PROFESSOR DORSANEO: Well, in other words)
we don't know what we're talking about.

HONORABLE SARAH DUNCAN: I think that's
exactly right.

PROFESSOR DORSANEO: So we were -- what we
thought we were working on was putting in there the active
district court judges, and we would recommend that, but
whether -- what the rest of it should say, I don't have
any basis for saying myself, because I didn't go read the
statutes.

HONORABLE SARAH DUNCAN: Well, can I make a
suggestion? The people who do appointménts do read and
know the statutes, so why don't we just say "request the
assignment of a qualified judge"? And then if that -- if
the person that is requested is qualified under whatever
the statute 1is, whateyer year in the fu;gre we“ye talking
about, whoever is doing the appointment can look at that
and see are they qualified, whatever the qualifications
are as of today's date.

HONORABLE STEPHEN YELENOSKY: Yea?.

CHATRMAN BABCOCK: That has a brilliant
simplicity to it, doesn't it?

HONORABLE STEPHEN YELENOSKY: It does.

HONORABLE SARAH DUNCAN: Well, these people

Lo Lo
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are very touchy about who gets appointed, whether it;s in
the trial court or the abpéllate court. k

CHATIRMAN BABCOCK: Sure.

HONORABLE SARAH DUNCAN: And so these things
are going to keep changing, and I don't think we can
anticipate what changes are going to be made, so let's
just say "qualified."

CHAIRMAN BABCOCK: Richard Munzinger.

MR. MUNZINGER: The simplicity is
attractive, but I wonder if you say "a qualifieH judge"
have you solved anything. What is a qualified judge?

HONORABLE STEPHEN YELENOSKY: That's defined
elsewhere.

MR. LOW: By statute, I guess. \

MR. MUNZINGER: If it's defined by statute
then perhaps a reference to the Government Code would not
hurt, and it would have the requisite simplicity, but the
minute I would read it I wQuld‘say,i"Wg}lﬂ.wPQ %he heck is
a qualified judge?""“ | -

HONORABLE STEPHEN YELENOSKY: But it's the
-- the chief justice is going to know.

MR. MUNZINGER: Hopeﬁp%lyfn

CL T et U RN Joil LIl
HONORABLE STEPHEN YELENOSKY: Well, he
doesn't need the rule to find out. Let's put it that way.

PROFESSOR DORSANEO: You would probably say

D'Lois Jones, CSR ST TN
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something like "qualified judge or justices provided by

law," if you want to make it general. If it changes

somewhere, you're going to have to go find the law.
CHAIRMAN BABCOCK: Justice Gray.

HONORABLE TOM GRAY: You-all are dealing

with the word "qualified." I would like to also deal with

the word "justice or judge." What's the prbhibition and
why accept that limitation? Why not put "qualified
person"?

CHAIRMAN BABCOCK: Okay.

HONORABLE TOM GRAY: And B%}l Dorsaneo is
looking at me like I've lost my mind.

PROFESSOR DORSANEO: No. I'm just funny
looking at this --

CHAIRMAN:BABCOCKi That's_?is Epr@al look.
But, yeah, didn't somebody -- didn't Toﬁ;ﬁuce sit on the
Supreme Court at one point?

HONORABLE NATHAN HECHT: Yeah.

CHAIRMAN BABCOCK: He was in private
practicé? | -
HONORABLE NATHAN HECHT: Appointed by the
Governor. That happens, not this way, but the -- but on
our Court the government can appoint judges to sit when
fewer than nine can sit on a case.  <| ST

HONORABLE TOM GRAY: And it can happen in
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(512) 751-2618

i -




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25].

NS 15043

hours fewer than two, according to some of the memos.
.HONORABLE NATHAN HECHT: Because the
Governor appoints. |
HONORABLE SARAH DUNCAN: "Person."
HONORABLE TOM GRAY: Thank you.
HONORABLE STEPHEN YELENOSKY: But we're
certain it's '"person"?
HONORABLE NATHAN HECHT: Well, the chief
justice can't appoint him, can he?
CHAIRMAN BABCOCK: Well, this says that the
chief justice of the court of appeals is the one they

designate in here. :
" - AT .. - T emen \

— e Nt )

HONORAéLE NATHAN HECHf; "Requestlthe
assignment." |

HONORABLE TOM GRAY: Are you reading in (b)?

HONORABLE SARAH DUNCAN: Tbe chief justice
asks -- the chief jué£icé ofwéhe court b%fapb;als asks the

chief justice of the Supreme Court to assign someone.
HONORABLE NATHAN HECHT: Or the Governor.
HONORABLE SARAH.DUNCAN: Qr the Goverﬁor, to
assign someone to sit. | | S
CHAIRMAN BABCOCK: Is that. the way this
reads? I'm lookihg at (b). | |

MR; MUNZINGER: No. It says "designate."

HONORABLE TOM GRAY: (b) is. diffeyent

D'Lois Jones, CSR
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because you're appointing-other  judges on. the s?me court
to a panel to decide a case. The reason (b) and(c) are
worded differently is there's no one normally left on a
three judge court to sit if one of the three judges are
not already sitting. That's -- there's a slight -- there
is a possibility that you could actually have someone
elected while there was a vacancy or whatever, or to fill
a vacancy, and there's already someone there and suddenly
they become disqualified, so you could actually pick up a
fourth person, but it was written for the normal situation
where a member of a three judge court is -- needs to be --

CHAIRMAN BABCOCK: Okay.

HONORABLE TOM GRAY: -- assigned a
'replacement. That's what (c) aoes:‘ T

CHAIRMAN BABCOCK: Okay. Well, Bill, do ydu
prefer Justice Duncan's simple and»some would say
brilliant approach, or would you rather go back for more
study? ‘ . ’ §~- \

PROFESSOR DORSANEO: 1I'd rather look at it
some more. I mean, just even looking at it now, it says,
"request the assignment of an active district court
judge." I mean, who are we requesting( rgquesﬁ@ng the
chief justice to assign? Huh? I mean, it ought to say

that.

HONORABLE SARAH DUNCAN: Chief justice of

‘ D'Lois Jones, CSR
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the court of appeals.

PROFESSQR DQRSANEO: Instead of just saying
"request the assignment to a taxi driver."

HONORABLE SARAH DUNCAN: Well, it says the
chief justice of the court of appeals in (b).

CHAIRMAN BABCOCK: Well, that being the case
-- yeah) Carl.

MR. HAMILTON: I just have a question about
what Judge Gray said. 1If (b) is to designate another
justice in the request of a qualified -- should it be
justice? Can it be juéticé or'judgé dfnagéswi€3——
shouldn't that just be a justice? In other words, we
shouldn't have "or judge" in (b) if it's supposed to be
another justice.

CHAIRMAN BABCOCK: Right. Yeah. \

PROFESSOR DORSANEO: Cburt of Criminal
Appeals people are judges. They're not justices, so I

assume that that's who we're talking about.

L

MR. HAMILTON: Well, this ngesg'txapply to.
criminal appeals, doéé it? o
HONORABLE NATHAN HECHT: Uh-huh.
CHAIRMAN BABCOCK: Oh, yeah. TRAP rules do.
MR. HAMILTON: It does? Okay. Teat's fine.
CHAIRMAﬁ<EABCbCK: Okay. JMére‘étﬁdy. Let's

go to Rule 49.

D'Lois Jones, CSR
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PROFESSOR DORSANEO: Well, this is a hard

one here.
CHAIRMAN BABCOCK: That's why we saved it
for late in the day.

PROFESSOR DORSANEO: And I guess maybe --

CHAIRMAN BABCOCK: Be sure to speak up so
that the people down there can hear.

PROFESSOR DORSANEO: What started this off
is the fact that we have a rule or a part of a rule in
Rule 49 that authorizes en banc reconsideration. It talks
about the en banc court -- "a majority of the en banc
court, with or without motion, may order en bang
reconsideration of a panel's decision." It doesn't say
anywhere in Rule 49 or in any other rule in so many words
when this motion will be made, aside from saying "while
the court has plenary power " - \

Now, that sends us ovef to tnegnienary power
rule, which is Rule 19. 1If you don't have your rule book
handy, it kind of -- you kind of get the idea of Rule 19
by turning the page. "The court of appeals' power over
its judgment expires 60 days afterwindé;enty;f\no timely
filed motion to extend time or motion for rehearing is
then pending," and then the next alternative, "30 days

after the court overrules all timely filed motions for

rehearing" -- and reading it the way it is now,) should be
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the word "including" in here crossed oﬁt. "Including
motions for en banc reconsideration of a panel's decision
under Rule 49.7 and motions to extend time to file a
motion for rehearing."

So it's somewhat complicated to figure out
when this plenary power expires, so when the court of
appeals has power to order en banc reconsideration,
including granting a motion for en banc reconsideration.
The problem is exacerbated a little more because of the
fact that the time for filing a petition for review in the
Supreme Court doesn't talk about -- right now doesn't talk
about motions for en banc reconsideration in so many words

unless motion for rehearing covers that. So we have this

.- ™o il e
LA . )

kind of, oh, sloppiness in our ruleé, and the pfoblem came
up before the Court in a case called City of --
HONORABLE SARAH DUNCAN: Hartman vs. City of
San Antonio. . | - .
ST i SoLTLLILI :
PROFESSOR DORSANEO: Hartman vs. éity of Sa
Antonio. And in that case the Court held -- or Justice

Brister's opinion that a motion for en banc

reconsideration is a type of motion for rehearing, is a

subspecies of a motion for rehearing, point nuﬁ%er one.
Then the Court held that unlike other motions for
rehearing that under Rule 49 have to be filed within 15

days after the judgment or order, although it's a motion

\
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for rehearing it's covered by different timetable rules/
so it's covered by -- covered by the plenary power rule,
sending us back to Rule 19.

And then from that you get the idea that you
could file a motion for en banc reconsideration without
having filed any other kind of a motion for rehearing to
begin with, and I don't know if anybody else has any
trouble with saying it's a motion for rehearing, but it's
dealt with differently than under the motion for rehearing
rules, but I have, you know, on my own had a little

trouble making those two steps make complete sense.

So we were working on this even before City
of -- Hartman vs. City of San Antonio, and after Hartman
vs. City of San Antonio what we decided for sure to

recommend is a change in the petition for review rule,

53.7, to make it perfectly plain that you can f&le a

petition for review within 45 days after the date the
court of appeals rendered judgment if no motion for
rehearing or motion for en banc reconsideration is timely
filed. You know, if you consider a mot;Qn for'én banc
reconsideration as a subspecies of a motion for rehearing,
you don't technically need to say that, but we think it
wouid be better to say it because it's clearer what we're

talking about. - \

PoFe

So I think we're unanimous in recommending
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that 53.7 be clarified to embrace the -- I'll call it the
holding in City of San Antonio vs. Hartman that a timely
filed motion for en banc reconsideration counts in this
timetable that's in 53.7, and that -- the first place
where I want to stop and say we recommend that change as a
good fix for clarification sake.

CHAIRMAN BABCOCK: Okay. Discussion on

that? Buddy?

MR. LOW: I wonder, how do the Federal
courts -- have they -- as I understand, they can consider
a motion for en banc hearing a motion for rehearing, and

they wrap it all together How do they handle that in
their power? What does thelr rule say°nwu o
PROFESSOR DORSANEO: Buddy, that's a
compliment that you could ask me such a question and
expect me to know the answer, but I don't.
MR. LOW: I wasn't -- I'm telllng\you I

don't know the answer, and I know you're a lot smarter

than I am, so that's why I asked you.

CHAIRMAN BABCOCK: He's just a country
lawyer, and you're a big time academic. \

MR. LOW: I mean, theirs seems to work. I
don't know how.

PROFESSOR DORSANEO: Maybe Jody knows. He's

been studying it. ) S
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MR. HUGHES": Weli[ ugder the locai rules in
the Fifth Circuit there's a provision that says if there
hasn't been a panel motion filed, the en banc motion is
initially treated as a panel motion.

MR. LOW: Right.

MR. HUGHES: There's that provision.

MR. LOW: And are there any deadlines, or do
you remember?

MR. HUGHES: I think it's the same as --
it's either a 14- or 15-day deadline.

| MR. GILSTRAP: Same deadline.
MR. HUGHES: 'Yeah.

MR. GILSTRAP: Same deadline. YOE file your

U UL

motion for rehearing'énd your suggestion for en banc
reconsideration, and they are separate documents, and
they've got to be filed both at the same time, and I think
they circulate, but the court can create and the court can
treat it all as -- uﬁiessuone 6f thé j&s&iée; -- judges
speaks up, the court can just treat it as a motion for
rehearing and ruling. I think if no judge asks that it be
heard, considered en banc.

PROFESSOR DORSANEO: .I.think what\he was
asking is when the cert petition is filed after we do it.

MR. STORIE: Yeah, I thought it was

different from that.
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MR. GILSTRAP: Cert, I don't think --
MR. STORIE: Rehearing extehds, bht the en

banc doesn't I think.

PROFESSOR DORSANEO: I don't know about
that.

MR. LOW: I don't know. I was just curious
to know. I'm not against what you're suggesting. I

just --

CHAIRMAN BABCOCK: Okay. Any other comments
about the suggestion, Bill's suggestion? You bgrned them
out.

PROFESSOR DORSANEO: This is the easy one.

MS. BARON: I think it's a lovely
suggestion, so -- .

‘ LUt et NEG Toooatt Rru;,\ -

CHAIRMAN BABCOCK: Okay. Anybody opposed to
this rule change? Justice Duncan.

HONORABLE SARAH DUNCAN: I am not opposed to
this rule change to 53.7. I would reserve my right to
object to the wording of it, depending on what %e do to
49.7, because as now written if you look at 19.1 on the
plenary power of the courts of appeals, it doesn't use
motion for rehearing and motion.for en banc
reconsideration as alternates. It'ﬁées "motiong'for
rehearing, including motions for en banc reconsideration."

CHAIRMAN BABCOCK: 19.17?

D'Lois Jones,CSR A
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HONORABLE SARAH DUNCAN: 19.1(b).

PROFESSOR DORSANEO: Yes.. So that takes us
to the next --

HONORABLE SARAH DUNCAN: It treats it as a
subset, so I would like to reserve my objection to the
wording of this, depending on what we do with 49.7.

PROFESSOR DORSANEO: Once upon a time when
we did 19.1 I thought it would be good to think of a
motion for en banc reconsideration as a subspecies of
motion for rehearing. I no longer think that because I
think it creates more confu81on than it prov1des
illumination, so I would ultimately get to 19.1 myself and
make it clear that a motion for en banc reconsideration is
different for a motion for rehearing and not a sugspecies
of that, merely for the sake of me belng sure what I'
thinking about when I'm talklng like taaé-“ékay. Motion
for rehearing, is that this one or that one or both of

them all -- both of them rolled into one somehow?

Justice Brister's oplnlon, the court's

e e P Lot e s [ ’«/\—»¢\4\ -*‘r-/ \~

T s - \
opinion in City of San Antonio, uses the language of 19.1

to say, "See there, they're the same kind of thing." The
Court has said this in revising 19.1(b), but I think we --
I think our advice to the Court, assuming it was based on
our advice, was probably a mistake to sayeit like that.

And that takes us to the issue which the
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committee might think we don't need to address, is it

all -- the issue is, is it all right to say that a motion
for en banc reconsideration is controlled by plenary -- by
the duration of the plenéry power of the court of appeals,
or should we say that you need to file a motion in order
to have the court exercise that plenary power as a matter
of right within a certain period of time?

And I think the committee members not
unanimously thought it would be better to say when you
file this motion for en banc reconsideration, if you're
going to file a motion in so many words, like we do with a
motion for rehearing, and it ought to be«:— it ought to be
shorter than the duration of plenary power, which can be
relatively long. 60 days after judgment if no timely
filed motion to extend time or motion for rehearing is
then pending. Okay. ) o I

Now, haybe the 60 days is ggf Ehe'table if
the motion for en banc reconsideration is a subspecies of
a motion for rehearing. Then, you know, how exactly does
that work, okay? "60 days after jngmgnt if no timely
filed métion to extend timé orwmotién fdémréhea%ing is
then pending." 60 days, 60 days, 60 days, then pending.
Do you file -- I'm not completely sure how that works,

even with the 60 days. Maybe there's not a problem with

it. Maybe there is no Way to get on the 59th déy or
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- L e ., N S
whatever a motion for en banc reconsideration filed to do

something more. I don't know.

CHAIRMAN BABCOCK: Well, why don't we see
what people's objections, if any, are to 49.7? I mean,
Justice Duncan, do you have an objection with --

HONORABLE SARAH DUNCAN: I do.

CHAIRMAN BABCOCK: Okay. Why don't we hear

what that is?

PROFESSOR DORSANEO: You mean the. proposed
language?

CHAIRMAN BABCOCK: Proposed language, right.

HONORABLE SARAH DUNCAN: Why doesn't Bill
set out what the proposed language is firgt? \

CHAIRMAN BABCOCK: Okay.
PROFESSOR DORSANEO: All right. We took --
the votes we -- what I was told to do was to draft a
e -- well, first

proposal that would say that you can filﬂ
" - \ T Y
thing we talked about was are you supposed to file these
motions as separate motions, motions for en banc
reconsideration separate from a motion for rehearing, or
can you combine them in the same motiop}or ipstrument?
And based upon, I thihk largei? thé San‘AﬁtégiolCourt's
way of handling things we decided that you should -- you

must file them as separate things because --

CHAIRMAN BABCOCK: Must file them as

- \
)i
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separate. ' PP ' \

PROFESSOR DORSANEO: Becaué; they're dealt
with separately; is that right? Huh? If you're going to
file them you're going to file --

HONORABLE SAﬁAH DUNCAN: We do require them
to be separate documents, but the reason we require them
to be separate documents is because they're supposed to do
different things. The motion for rehearing is just
supposed to tell the panel, "You got this, this, and this
wrong." The motion for reconsideration en banc\is
supposed to tell the whole court, "Not only did you get
this, this, and this_wrong, but this case deserves to be
heard by the full court for X, Y, and Z reasons."

PROFESSOR DORSANEO: But administratively
the motion for rehearing doesn't go to the whole court.
The motion for en banc reconsideration does.

HONORABLE SARAH DUNCAN: The motion for
rehearing does go to the whole court, bq?hit‘gogs in back
of the motion for reconsideration en bancl

PROFESSOR DORSANEO: I didn't understand
that. Maybe I didn't even hear it.

HONORABL? SARAH PUNCAN: Tgere are two

. B A S ST ) o Ll AR O g
packets, each with a binder clip at the top,'rubber—banded

together. Once the panel denies the motion for rehearing,

the panel motion for rehearing goes to the back of the
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rubberbanded packet, and the motion for reconsideration en
banc comes to the front. And then the rest of 'it, that
circulates to the rest of the court.

CHAIRMAN BABCOCK: What about if they just
file a motion for rehearing initially but no motion for
rehearing en banc?

HONORABLE SARAH DUNCAN: The motion for
rehearing goes to the panel.

CHAIRMAN BABCOCK: But not the full court?

HONORABLE SARAH DUNCAN: No.

MR. GILSTRAP: Some courts T think it does.

MS. BARON: Yes.

MR. GILSTRAP: I think some courts do
circuiate among all the justices.

HONORABLE SARAH DUNCAN: .Juét 5n g panel
motion for rehearing?

MR. GILSTRAP: Yeah, motion for rehearing,
and I think the idea is that, you know, some judge can say
"Wait, I want to hear this en banc." e \

PROFESSOR DORSANEO: Well, it looks 1like
some courts deal with these things --

HONORABLE SARAH DUNCAN: Differently.

PROFESSOR DORSANEO: -- eigggr_at\different
times or separately,‘because they a?e &ifferent things

that are dealt with by different people or for whatever

D'Lois Jones,CSR |
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reason, it makes the clerk's job easier, et cetera. So we
decided, okay, going to have to be two separate motions,
so when do you file them? When do you file them?

So I guess the next question is do you even
need to file a motion for rehearing in order to file a
motion for en banc reconsideration? And Stephen Tipps
recommended that maybe you shouldn't even have to file a
motion for rehearing to file a motion for en banc
reconsideration because you don't think you're going to
get anywhere with the panel.

CHAIRMAN BABCOCK ~ Justice Hecht had a

Ci : S S AN
comment and then Justlce Bland.

HONORABLE NATHAN HECHT: Well, the question
abouﬁ the Federal rules, Rule 35 says that you can
petition for -- they call it a petltlon for rehearing en

L e
banc, and there s a 35 -- a 15 -page limit. Thé\llmlt --
if you file both a petition for rehearing and a petition
for rehearing en banc, the 15-page limit applies to both
together, whether you file them in a single document or a
separate document, indicating to me you could db either
one.

A petition for rehearing en banc must be

filed within the time prescribed by Rule 40 for filing a

vpetition for rehearing. You just have to. flle gt within

oy K

the same period of time, which is within 14 days after the-
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entry of judgment, unless the governance apply.

CHAIRMAN BABCOCK: Okay.

HONORABLE SARAH DUNCAN: So you have to file
both within 15 days.

HONORABLE NATHAN HECHT: 14 days.

HONORABLE SARAH DUNCAN: 14 days.

CHAIRMAN BABCOCK: Justice Bland, and then
Pete Schenkkan.

HONORABLE JANE BLAND: Our court handles it
a little bit differently. We treat a motion for rehearing
en banc as a motion for rehearing if no motion for
rehearing has been filed initially as a motion §or
rehearing with the panel. So a motion for rehearing en
banc goes to the panel first. The panel looks at it to
determine whether or not they want to issue a new opinion

or correct something in their opinion. If they decide to

L. \

do nothing, then it's circulated to the full court for a

vote on rehearing en banc.

If the panel chooses to withdraw its opinion
and issue a new opinion then under our court's precedent
the motion for rehearing en baﬁc ié éeﬁiea és Qéot and

then the whole process starts again with respect to the

new opinion. And so it doesn't matter whether they call

it a motion for rehearing en banc and file it alone

without a motion for panel rehearing or they ff&e it
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together with a motion‘fot‘panel renearing. The first
step is always to ship it to the panel to look at.

HONORABLEVSARAH DUNCAN: And that's true in
our court as well.

HONORABLE JANE BLAND: And we don't require
a separate filing, so sometimes they file a motion for
rehearing and motion for rehearing en banc, and it's one
document, one brief.

CHAIRMAN BABCOCK: Buddy. , \

MR. LOW: But the Federal rule doesn't have
a plenary power, another section. I mean, theirs just
seems to be you just do it within this many days, and
that's what you do, and it's a much more streamllned to

el
me, but maybe I don't understand all the compllcatlons

yet.
HONORABLE NATHAN HECHT: Well, the -- it is
more streamlined, and they don't -- I don't think they
L S, ;1;\

have a plenary power rule, but the reason we adopted a
provision in our appellate rules was so that there would
be a clear dividing line between when the‘court of appeals
could act and when the Supreme Court could act,_so there
wonldn't'be a couple ot.caees‘tnat‘arevioeew:; }'ve
forgotten the names of them, in the late Eighties.

MS. BARON: Rose vs. Doctors Hospital.

HONORABLE NATHAN HECHT: There you go.
\
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‘our courts of appeals --

Rose. .
: )
CHAIRMAN BABCOCK: Show-off.
HONORABLE NATHAN HECHT: Where after the
petition had been filed the court of appeals is still

working with the opinion and the judgment, so that was the
reason for it. But the Federal rules do just have a --
you know, if you want to -- they're both treated very
differently. There's requirements of what has to go into
a petition of rehearing en banc. You can't just say,
"Well, the panel was wrong." You've got to stafe certain
things to even have a petition, but if you want to file
either one or both, you've got to do it within 14 days of
the judgment.

‘CHAIRMAN BABCOCK; PeEe.\;d; | \

MR. SCHENKKAN: I want to.égk a fact
question that's going to be embarrassing for me to ask in
this distinguished group, but depending on the answer to

it, it's going to affect the comment I want to.@ake. For

PR L

CHAIRMAN BABCOCK: Pete, nobody down there
can hear you, Pete.

MR. SCHENKKAN: I'm SOrry. For our courts.
of épbeals arouhd théwététe of‘Texaé héw”%aﬂ§ho} the oneé

that have more than three judges have an odd number of

judges, or are all the ones that more than three do they

D'Lois Jones, CSR- \
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have six?

CHATIRMAN BABCOCK: Numerically speaking.

MR. SCHENKKAN: Numerically speaking.

HONORABLE NATHAN HECHT: All but two, or all
but three.

HONORABLE SARAH DUNCAN: Austin is six.

HONORABLE NATHAN HECHT: Doesn't Beaumont
have four?

HONORABLE DAVID GAULTNEY: Amarillo has
four.

HONORABLE SARAH DUNCAN: Austin has six,
Amarillo has four. |

HONORABLE NATHAN HECHT{ Austin has six and
Amarillo has four.

HONORABLE SARAH DUNCAN: Corpus has six.

MR. SCHENKKAN: Corpus has six, and don't
they sit in --

HONORABLE SARAH DUNCAN: Yeah, different

places. ‘ o \
‘ LTI T At T

MR. SCHENKKAN: But I want to suggest two
things from that. The first is I don't think the Federal
model ought to have much to do with it. The Fifth Circuit

Court of Appeals has, what, 18 judges, not counting‘the
NPT i L :.\\,.l:.."_(v(. i C

senior status ones who often --

HONORABLE NATHAN HECHT: 17 plus senior.
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MR. SCHENKKAN: So the odds in the Fifth
Circuit that you happen to have a panel that might not
represent the full views of the entire Fifth Circuit or a
majority of the Fifth Circuit on some important issue are
gquite different than in a six or four judge court. They
also physically live all over the place, and they only get
together when they come into New Orleans to sit, or
specially sometimes somewhere else to sit in a panel,
unlike the courts of appeals in each of our courts of
appeals who see each other weekly, I assume.

HONORABLE SARAH DUNCAN: Most of the time.

MR. SCHENKKAN: if ndf déiiy. |

HONORABLE SARAH DUNCAN: Most of the time.

MR. SCHENKKAN: And are far more likely to
know, you know, is this en banc worthy or not. Because
they have this giant court with all-of these jﬁages, they
have this problem, well, what are we going to do when the
same basic issue comes up or a very similar issue comes up
between one panel or another panel, and they have been

fighting with each other for many, many years, ?nd the

current trend is this vicious version -- I say because I
lost on it -- of the prior panel rule. Other people would
be very happy with it -- that essentially says as long as

the current panel thinks that it's, you know, nsmotely '

FR R

close to the prior issue, no matter how badly briefed or
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different the facts, that's the end of the matter, puts a
little different state on the motion for rehearing en banc
from my hearing.

For all that, I want to push the Federal
court thing off the side and say let's not think about it.
Now, focusing on how we mlght think about it when there is
four or six, I really think the word we need to look at is
not one of the underlined Words. It's one of the words
that's already in there that isn't underlined, and that's
"a majority." I have a special interest in this because
of my practice, which involves so many government
regulation cases, all of wh1ch are funneled 1nto Travis
County and, therefore, 1nto the Thlrd Court of Appeals

If you want a conflict of the law on this,
pretty much you can't get it because the only cases that
come up of this type are going to go to the Austln court
of appeals, and they're only 901ng to say 1t once We
need the rule in the Austin court of appeals that it only
takes three to call for rehearing en banc, and then if one
side or the other can't find a fourth vote, if it is three
to three, that ought to tell the Texas Supreme bourt
"Let's take this case." So, I mean, I'm now off to the
side from your issue, but I'n saying that's a more
important issue for a six judge court than --

PROFESSOR DORSANEO: That makes sense

»;_.r
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HONORABLE 'SARAHIDUNCAN: Couidn't\ that be
accomplished with a dissent to denial of rehearing by
three judges?

MR. SCHENKKAN: Depending on who's on the
panel it could be. Two different problems. Could be
three to three, but all three who agree are on the panel.
It could be three to three and one of those who doesn't
agree is on the panel, but then you have the collegiality
issues. They are pressed, they are relucpant tg dissent,
as you understand and appreciate, I'm sure.

HONORABLE SARAH DUNCAN: Actually, I don't.

CHAIRMAN BABCOCK: Never crossed her mind.

MR. SCHENKKAN: Never crossed her, mind.
Take it back.

| CHAIRMAN BABCOCK: Frank.

MR. GILSTRAP: The Fifth Circuit has --
they're Véry clear that they don't want petitions for
rehearing en banc. Thé?';e gét‘eitﬁér“éggﬁegf or internél
operating procedure saying it's the most abused
prerogative, and they actively discourage it. That's why
they have two separate documents. That's why they make
you use of up your page 1imit'£o s?lit £hém amahg the two,
and -- but they have a very established practice. They

are strict stare decisis. They do go en banc to

reconsider -- to overrule a prior panel opinions. How

\

?
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much of a problem is it in the state courts? I mean, the
danger it seems to me is if you make it -too eaé& every one
is going to be a motion for rehearing'and alternatively
request for en banc reconsideration. Is that a problem
for the court of appeals?

CHAIRMAN BABCOCK: Pam.

MS. BARON: Actually, Frank, it will be
worse than that. What we'll get is a motion for
rehearing. Then right before the court's plenary power
expires we'll get a motion for rehearing en baﬁg, which
will bump all the time lines another 30 plus days, and
we'll never get to petition for review, and we've got all
sorts of timing issues back to Rose vs. Doctors Hospital,
now under City of San Ap?onio‘yi Hartmap,“pegause
presumably if you fiié your motion for»;é;onéideration en
banc at any point during the plenary power period, you can

file it on the 59th day if no motions for rehearing have

been filed, but your petltlon for rev1ew was actually due

e~
T »‘\.L [ -—

on the 45th day, so.you can file your petltlon for review
and then seek rehearing en banc, which makes no sense.
CHAIRMAN BABCOCK: Buddy.
MR. LOW: There's nothing in our rule, as I
understand it, that tells how ﬁany'jﬁaéeéiit”téies to
grant the en banc hearing. I don't think the Fifth

Circuit does that. 1Is there a proposal, Pete, that we put
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in our rule that only so maﬁy judges to grant it or --

MR. SCHENKKAN: I'm just stating to the
order of reconsideration of it is what it says now takes a
majority, which means takes four in a six judge court.

MR. LOW: But our rule doesn't say that,
does 1it?

HONORABLE SARAH DUNCAN: Yeah. 49.7 says a

majority of the en banc court --

MR. LOW: Court.

HONORABLE SARAH DUNCAN: -- which has its
own definition. - 'ymﬂ“wvw—ﬁﬁff.mmn X

MR. LOW: And you're saying if there's four
then that presents a problem.

MR. SCHENKKAN: I'm saying three ought to be

enough to order recon;ideratiop, and tthfWill 9et us
three-three dissents. Sure there will be splits a few
times, but that's taking a different approach.

MR. GILSTRAP: Is a way to proceed -- why
don't we decide if we might want to make them separate
docuﬁents and maybe ﬁear from the judgesuﬁhether or not
they want to discourage en banc reconsideration? Then
we've got to go to the timing issue, which, you know, is a
separate deal, but it seems to ﬁe those are two separate

questions. Maybe we éould proceed in that way.

CHAIRMAN BABCOCK: Yeah, Bill.
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PROFESSOR DORSANEO: And to finish up what I
was saying, and it's obvious on the page,. the timing issue
from the committee's standpoint was to kind of shorten
thiﬂgs up to say whatever you file first, 15 days. If you
file a motion for rehearing, then after that's overruled
you can have a motion for en banc reconsideration no later

than 15 days after the overruling. It says "the same

party's timely filed motion for rehearing." It could be
any -- you know, any party's-motion for rehearing.

MR. GILSTRAP: But we may not want that. We
may not want to have in effect a further motion for

rehearing, because that's what it is. | \

PROFESSOR DORSANEO: Yeah. But it's --

MR. GILSTRAP: We could say you only get
one. | |

PROFESSOR DORSANEO; We hayg it n@w, and the
time is longer under --

MR. GILSTRAP: I understand.
PROFESSOR DORSANEO: -- City of San Antonio.
CHAIRMAN”BABCOCK:.-Frank apg‘Pgm yaise the
. e te i )i
issue of drégging out, lengthening appellate proceedings
because of the way this proposed change is going to work,

right?

MS. BARON: It's not the propos
I e Loy oy

ed\change.

It's the way that Hartman works right now.
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PROFESSOR DORSANEO: This shortens things.

HONORABLE NATHAN HECHT: But clearly should
they be shortened more like the Federal rule does and say
if you want to file them both, file them within 14 days?

MR. LOW: Yeah.

CHAIRMAN BABCOCK: Okay.

HONORABLE NATHAN HECHT: And then you don't

have to worry about one being overruled and then the next

one.
CHAIRMAN BABCOCK: Good point. Buddy.
MR. LOW: The parties have hopefully fully

briefed, and there's not going to be a lot of new law
that's come out since then, sé fhe?Aéhoﬁia bé aﬁle to file
it fairly qﬁickly, I'd think.
MS. BARON: Well, I'd assume -- I'm sorry,

may I? I would assume that we can move forvan extension.

I wouldn't want to change it from 15 days Eo 14 days,
because that will really play with people too much because
they're used to a 15-day rule.

CHAIRMAN BABCOCK: Yeah, but if we all are

H

the only ones that know about it --
MS. BARON: Good point. But, you know, we

would still assumingly be able to ask for an extension of

time from the Court to extend the time for filing a motion

for rehearing and/or rehearing en banc, but I'm\in favor
RETRUN . . -

RESALES
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for shortening the time for filing rehearing eﬂ\banc
because right now it just seems to be a lot of
gamesmanship could be built into waiting till the last
minute to file that for. tactical reasons, either for delay
or because of change in personnel of the court, upcoming
elections. There are all sorts of possibilities that you
can think if you add 60 days to the date of judgment.

CHAIRMAN BABCOCK: Frank.

MR. CGILSTRAP: Let's decide whether or not
théy ought to be separate documents and whether or not
they ought to be filed at the same time.

CHAIRMAN BABCOCK: Judge Patterson.

HONORABLE JAN PATTERSON: I agree with
shortening the deadliné; but sﬁe of éhé#rééégné\l think we
may want them in separate documents -- and I don't know if
this is why San Antonio requires that, but if you don't
require them in separate, it seems to me that you're going
to get a lot more multiple joint motioms, and e&erything
is going to be a motion for rehearing and motion for
rehearing en banc, and I'm reminded of this great scene in
that movie "Thank You For Smoking" where it's about a
tobacco lobbyist, and‘his young son'asks‘Pim{ "?ad, I have
to write an essay for school about what's the greatest

thing about our democracy," and so he says, "What's the

answer?" And so the father says, "Why, it's our unlimited
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system of appeals, of course."

But I do.worry about any. system -> I don't
think we want to encourage -- we don't want to discourage
en bancs, but we don't want to encourage them. It should

be in the initial done by the panel, and I think to
encourage dual all the time will be very inefficient and
unseemly.

CHAIRMAN BABCOCK: Are you saying that you
want separate ddcuments --

HONORABLE JAN PATTERSON: Separate.

CHAIRMAN BABCOCK:  -- or not? ~ |

HONORABLE JAN PATTERSON: Separate.

CHAIRMAN BABCOCK: You want separate.

HONORABLE JAN PATTERSON: But shortened
deadlines so that there's -~ to reduéedfhevgémégmanship
and so that we don't have unlimited systems.

CHAIRMAN BABCOCK: Shortened deadlines,
separate documents?

HONORABLE JAN PATTERSON: Yes. \

CHAIRMAN BABCOCK: Okéy. Bill.

PROFESSOR DORSANEO: I just wanted to say
that I agree with Pam's interpretation of 19.1, that under

City of San Antonio, Hartman versus, the motion\for en

i bl

[N

banc reconsideration was filed 26 days after the judgment,

and that's okay, but the time period that it could be
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"filed under 19.1 seems to me to be 59 or 60 days --
MS. BARON: Uh-huh.
PROFESSOR DORSANEO: -- after the judgment.

HONORABLE SARAH DUNCAN: There was no motion

for rehearing filed.

PROFESSOR DORSANEO: Yeah. Well, that
means --

HONORABLE SARAH DUNCAN: So --

PROFESSOR DORSANEO: That means we're in
19.1(a), doesn't it?

HONORABLE SARAH‘DUNCAN: .60 days.

PROFESSOR DORSANéO: 60 déyé, &hiéh is a
real long time, and I don't even know if the court
realized it could get up to -- under the analysis we could
get all the way up to past 30.

| HONORABLE NATHAN HECHT: Well, thé Court is
not saying this is a good idea. The Court is just saying
this is what we're stuck with given what we've got.

PROFESSOR DORSANEO: Okay.

HONORABLE NATHAN HECHT: I mean, the Court
is not opining in any way, shape, or fashion that 60 days

is good or it should run during plenary power or any of

this.

PROFESSOR DORSANEO: Well, I'mjsure

=

everybody noticed that it's going to be as many as 60
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days --

-HONORABLE NATHAN HECHT: Yeah.

PROFESSOR DORSANEO: -- but that wasn't the
fact of the cases, so it doesn't immediately leap from the

opinion, which doesn't talk about the dates very much.
You have to hunt for them.

CHAIRMAN BABCOCK: Justice Bland.

HONORABLE JANE BLAND: Well, I haven't seen
any real gamesmanship with the -- I mean, maybe opinions
sent down, I mean, too soon, but usually people file their
motions for rehearing en banc timely, but it seems to me
like you kﬁow everything you need to know when the panel
hands down its decision, so there'g ﬁo ;eéébn EB allow
longer time for somebody to consider the motion for
rehearing en banc, so that means that there is no downside
to shortening the time.

CHAIRMAN BABCOCK: Are you for separate
documents?

HONORABLE JANE BLAND: That I don't care
about. You know, usually if they're going to file a
motion for rehearing en banc, they're going to ?ile it
whether they put it in a separate documént or together all
in one and they just attach it to the caption. If he

thinks it's more troublesome to file a separate motion and

you want to discourage it, well, I don't think %t's going

RN

1
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to work. I think the people' that.want to, have % en banc
vote are going to ask for it.

CHAIRMAN BABCOCK: So shorter deadlines,
although you don't feel strongly and you don't care about
separate documents.

HONORABLE JANE BLAND: I like the proposed
rule on the deadlines, and, right, I don't care about
separate documents.

CHAIRMAN BABCOCK: Okay. Frank, {'m getting
-- I'm getting reactiqn to your idea. h |

MR. GILSTRAP: Sure. Sure.

CHAIRMAN BABCOCK: You noticed that?

MR. GILSTRAP: Yes, sir.

. L o (R S E

CHAIRMAN BABCOCK: Good. Justice>Duncan.

HONORABLE SARAH DUNCAN: Has anybody
actually seen people waiting until the 60th day?

PROFESSOR DORSANEO: Uh-huh.

HONORABLE SARAH 5UNCAN: Aﬁaé anybgdy
actually seen what Pam was referring to, the gamesmanship

and waiting until the 59th day and all that or not?

HONORABLE JANE BLAND: No. That was my
point. - o i \

HONORABLE SARAH DUNCAN: Has anybody
actually seen that? We haven't seen that. I'm just

wondering.

o
~t
-

| D'Lois Jones, CSR
(512) 751-2618




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

15074

MS. BARON: No, I don't -- it never occurred
to me until Hartman came down“that”you'could“dé\that,
is -- you know, I've always kind of been leery and thought.
that if I filed a motion for reconsideration en banc, if I
want it to be timely filed that I have to file it within
15 days of judgment because there's no other rule that
told me when I had to file it. So I've always viewed it
as a.15-day time limit until I read Hartman, and no@ it
seems to be much longer.

PROFESSOR DORSANEO: And Hartman %S
schizophrenic because it says it is a typé of motion for
rehearing, but it's one that you can wait a whole lot
longer to file.

MS. BARON: }Right. . L \

PROFESSOR'DORSANﬁO: Aﬁd"éémtﬁoﬁght before
that if it was a motion for rehearing it would likely be a
further motion for rehearing, which, you know, you
wouldn't have any -- you'd have to file‘them together.

MS. BARON: Yes. '

CHAIRMAN BABCOCK: Lonny.

PROFESSOR HOFFMAN: What would be wrong with
saying that the motion for rehearing has to simultaneously
ask for en banc treatment and then the»court‘débides? So

the panel can then take the case again if it chooses to on

rehearing. The whole court has also been alerted that if

D'Lois Jones, CSR N \
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they don't there's this issue, and they can decide to take
it or not. As a way of streamlining these time lines that
you were talking about, you do it one time. There is no
two different sets of dates and then it goes from there.

Obviously if the panel takes the case and
issues a new opinion the time lines start again from that
new opinion, and one could ask for rehearing again plus
the en banc. Presumably they're not going to decide it a
third time, so effectively that second motion would be a
motion for en banc hearing.

CHAIRMAN'BABCOCK: Jo@y, @q;you wgnt to
yield to Justice Duncan real quick?

MR. HUGHES: Sure.

CHAIRMAN BABCOCK: She's got a reaction to

that, I think. ;

HONORAELE SARAH DUNCAN: 1I'l1 yieid to Jody.

CHAIRMAN BABCOCK: Okay. Jody, she's
yielding back.

MR. HUGHES: Wéll, I‘wgntgd to po;nt
something out, and I‘ghiﬁk Juééice Duncé;%;:“I'é never
notiqed this, and she pointed this out on the conference
call. The 60 days versus 30 days depends entirely upon
whether a motion for rehearing was filed, and so in terms

' ‘ N
of the gamesmanship on the 60 days, I don't think it's

really any worse because a person can achieve the same
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effect by first filing a motion for rehearing, which
brobably is going to take at least 30 days to get denied
or may take that loﬁg, and then they get an additional 30
days under the current rule to file the en banc under
subsection (b) versus 60 days plenary power if no motion
for rehearing is filed under (a).

And the reason for that distinction is
because (b) doesn't include motion for rehearing to
include en banc motions, which is -- I always assﬁmed that
was done for grammatical reasons because it's easier to
word it for that, and it never daﬁned on me that there
would be -- you know, the word's defined”differgntly for

different parts of the rule, but I think I'm wrong on

that.
CHAIRMAN BABCOCK: Justice.
PROFESQQR pORSAN@Q; We didn't fi?ish our
thinking. N
CHAIRMAN BABCOCK: Justice Duncan.
HONORABLE SARAH DUNCAN: My objection to the

proposal would be we don't get -- and maybe.we'ge

atypical. We don't get a motion for reconsideration en
banc in every single case, and I've only got a couple of
months left, so I don't really have a real strong

objection here, but I think my fellow judges will have a

strong objection to having to read and absorb and analyze
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a motion for rehearing in every single case decided by our

court. That's going to be really onerous.

HONORABLE JAN PATTERSON: That would turn it
into a motion en banc in every case.

HONORABLE SARAH DUNCAN: That would be
really burdensome.

CHAIRMAN BABCOCK: Lonny.

PROFESSOR HOFFMAN: That wasn't what I was
suggesting. I was suggesting that if a party Wants an en

banc consideration they have to do it at the same time.

When the court takes -- when it gets filed, presumably the
way it would work -- and it sounds like it basically works
this way in Houston -- is that it goes to the panel, and

they decide whether to have rehearing or not. If they
decide to have rehearing, they're the orly people that
look at it, and it gets reheard. If they decide not to
and the party has askgd for en bancuconsideratign, which
obviously they don't have to do, but if they have, then
the other justices decide whether they want everybody to
hear it or not, and it happens all at once, and it

shortens things, and I don't think it means any\more work
- . . . R . a2l r:.

for anybody else that they wouldn't otherwise have had.
CHAIRMAN BABCOCK: Justice Bland.
HONORABLE JANE BLAND: Even though we don't

require separate documents for the two motions, we don't

‘ 1‘7.,:’\1 (RTEE
el y ST
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have a flood of motions :for rehearing en panc.‘\I bet we
don't have any more than you guys do, but I would say I
wouldn't require them to be filed at the same time. I
basically would let them have their choice. 1If they want
to file them together, great. If they want to file them
separately, they just both need to be filed within 15 days
because sometimes people will get their motion for
rehearing together first and file it right away, still
determining whether or not, you know, they want to file
for motion for rehearing en banc. As long as tLey do that
within the 15-day deadline then I don't think there is any
harm in -- in looking at both of them.

CHAIRMAN BABCOCK: Which of you guys want to
go first? Bill, Sarah? A | )

HONORABLE SARAH DUNCAN: I don't really
care. If one accepts that a motion for rehearing --
reconsideration en banc is an entirely different animal
than a motion for rehearing, which I understand&a lot of
lawyers don't -- I do -- it doesn't even make sense to
file one until after your motion for réhearing has been
denied.

PROFESSOR DORSANEO: Assuming you%re going.
to file a motion fof rehearing. |

HONORABLE SARAH DUNCAN: It just doesn't

make sense, and we're really pretty darn quick at our
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court. I don't think even our court is necessarily every
single month, every single case, going to get é‘motion for
rehearing denied in enough time within a 15-day period so
that a party will know that they've got one day or two
days or three days to file a motion for reéonsideration en
banc.

‘What I want to do is encourage people that
when they file a motion for reconsideration en banc they
recognize that it is a different animal, it has to have
different kinds of arguments in i;, it's got to\appeal at
a different level ofbﬁudicial undérétaﬂazhg,.no; tell
them, you know, file a document, you call it motion for
rehearing or alternatively motion for reconsideration en
banc, which I think does mean that we're going{to see a
lot more of them in oﬁr court,.becausexw;hgr;ntxa lot of
them.

I want to tell them, no, it has to be
something different. I would be in favor of doing what
the Fifth Circuit does and teli théh.th:it haé\to be
different from a motion for rehearing, but to require them
to file the motion for réconsideration en banc before they
even know what's happened to their motion for rehearing
doesn't make any sense to me. T \

HONORABLE NATHAN HECHT: Just to tag onto

that, it makes this much sense, which is sometimes you can
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tell from reading the panel's opinion that there is no way
in the world they're going to change their minds, that
they have thought this through and think what they think;
and so there's no point in going back and saying, "Well,
have you thought about the Smith case" or "Have you
realized that what you said on page 12 doesn't make any
sense?" You know, it's over, and if you want to win, the
only shot you've got is by asking the rest of the court to
look at it.

So, I mean, I don't know how much -- I don't
know how often that happens, but that would be the reason
why you would ask for rehearing en banc when you
wouldn't -- you just figure the other is a water haul.

HONORABLE SARAH DUNCAN: And I'm not
dlsagreelng w1th that I'm just saylng that I‘EOn't
understand requiring that somebody -- 1f~the;lre going to
file a motion for rehearing because they do think the
panel could‘change its mind, why are we going to try to
make them file their motion for reconsideration en banc
before they even know what the panel has:done Qﬁth their
motion for rehearing?

MR. GILSTRAP: Because it makes sense
administratively because not that many motions for
rehearing are granted, and you do know yhere the panel is

likely to go, and that's why the Fifth Circuit requires
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them at the same time. If you don't do that you get into
this two-tier process, and, you know, if we want that, if
we want basically a second motion for rehearing in the
form of a petition for en banc reconsideration, let's do
it, but, you know, I don't think we need that.

I think we ought to say you've got 15 days
to file a motion for rehearing and motion for en banc --
and/or a motion for en banc reconsideration. You get 15
pages, split it up however you want, and then when the
last one of those is denied your time for motion for
petition for review starts. That way you don't have two
bites of the apple, and the parties kin@ gf have a choice
as to whether or not how they want to sblit it up.

If you have two separate documents, they
each get say 15 pages, then people are going to sandbag
their motion for rehearlng by puttlng stuff in fhe motlon

TR
for en banc recon81deratlon That's why the Fifth Circuit
requires you to split it among the two.

CHAIRMAN BABCOCK: Justice Bland.

HONORABLE JANE BLAND: Well, I think that if
the motion for -- I agree thaé'motléns'fofu¥;hear1ng en
banc should have different arguments and are different,
but I think if somebody files a motion for rehearing en

banc together with their motion for rehearing, and they

don't include those arguments, they are not goihg to win.
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They are not going to get en banc review, and I would
rather have the opportunity to sit down with the motion
for fehearing and motion for rehearing en banc together
and go through the panei opinion and the briefs and, you
know, the record again, all at one time than having to do
it once and then, you know, later have a motion for
rehearing en banc filed, have to go and -- and generally
when that happens we do some sort of short memo to say,
you know, what the panel's recommendation on the motion
for rehearing en banc,.so that work, you know, has to be

done again. I'd rather do it all at once and --

HONORAEBLE SARAH DUNCAN:. But isn't that what
generally happens? A NM“, R

HONORABLE JANE BLAND: What's that?

HONORABLE SARAH DUNCAN: That they come in
at once?

HONORABLE JANE BLAND: 'Wel}[ i? our court
pretty often they comé in at once or, Qou knéw,‘within a

couple days of éach other. They might file the motion for
rehearing, you know, within ten days and then a couple
days later there will be a motlon for rehearlng en banc.
HONORABLE SARAH DUNCAN Tgagr; why I asked
the question about whether anybody has seen the types of

abuses that Pam alluded to. We haven't seen it. Most of

the time motion for rehearlng and motlon for
. B e RSO S

)
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reconsideration en banc come in. together, they come in
within 15 days after the court of appealé opinion or as
extended, and this is usually not an issue at all, but
there is that rare case, Isagerie was one of them. I
mean, that's really where all this comes from, and it just
feels pretty strange to have a motion for reconsideration
en banc in front of you and know that you're still within
your plenary power. So we can do it on our own
initiative, grant en banc, but we can't -- but.a motion is
untimely? That just seems bizarre to me. )

CHAIRMAN BABCOCK: ‘Sorry. I missed track
who got their hand up first. Justice Bland maybe and
then --

HONORABLE JANE BLAND: Well, now i'm
confused because I thought you were saying -- what are you
proposing, Sarah? Because I got confused. I thought you
were saying there should be this process where we have a
review of panel rehea;ing and then peopighshqurg follow
their motion for rehearing en banc, but ﬁow what I'm

hearing you saying is that really, no, we probably should

do them altogether. So I'm just wondering which -- where
are you going -- -
oI IR o oslana me
HONORABLE SARAH DUNCAN: I'm in favor -- I'm

in favor of things just the way they are. I think it's

just fine.
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HONORABLE JANE BLAND: Don't change
anything.

HONORABLE SARAH DUNCAN: I don't see abuses.
I don't see motions for reconsideration en banc filed on

the very last day of plenary power. I don't see motions
for reconsideration en banc filed after the 15 days after
judgment hardly ever, but I don't -- and so I don't see a
need to change that.

CHAIRMAN BABCOCK: Judge Patterson.

HONORABLE JAN PATTERSON: Let me juSt
comment on two thlngs'éo that we don't work froﬁ a premise
that I think is incorrect. One is that I'm surprised to
hear that people think nothing happens on rehearing,
because it's my impression that lots of things happen on
rehearing, and that it may‘be Ehatdbanala“doﬁ'gxflip a
result, but that has happened when somebody has just flat
out made a mistake or the reasoning changes or, you know,
there are lots of things that can happen and I think that
do happen so that really the -- and_the;efs yoﬁr greatest
opportunity I would think, is with that panel that knows
the case and that's not just reacting to a motion for
reconsideration en banc.

So I thlnk -- and that's Yﬁy I th%nk the

Houston court probably sends it to the panel, because

they're the ones that know it the best, but I don't think
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that most courts are going to do that, because if you get
a motion for rehearing en banc I think this probably is a
pragmatic approach that you'd let the panel have the first
crack at it, so to speak, but I think most courts and most
judges are going to treat it as though I've received a
motion en banc, I need to deal with it. I don't think
they're going to necessarily turn it over to the panel
like that court does.

It may be that if you get -- there are not
that many that come in at the same time, and it may be as
a practical matter if the panel signals the rest of the
court that they're going to beﬁchanglng‘the result or that
they're going to be changing the opinion, that' might close
down the en banc cohsideration, but that's a very
complicated thing I don't think judges are g01ng to
rellnqulsh an en bané éttlon té the-ﬁan;lt& Euthlnk that'
a kind of turning it over, not doing their job. I think
this is a pragmatic thing, so but I think a lot happens on
a motion for rehearing --

HONORABLE JANE BLAND: <Welly wait! We don't

relinquish that to the en banc panel.

HONORABLE JAN PATTERSON: No, I'm not
suggeéting -- I'm just suggesting a pragmatic --

HONORABLE JANE BLAND: Prégpatlca%ly or
otherwise; It's just, you know, our routing.
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—_— HONORABLE JAN PATTERSON: Right. And I'm
not suggesting that it's wrong, and I think it's a
pragmatic approach to -- and I don't think a lot of courts
are going to react that same way.

CHAIRMAN BABCOCK: Okay. Bill. And include
in your comments, Bill, what you want us to vote on.

PROFESSOR DORSANEO: Okay. Well, my first
comment is that --

CHAIRMAN BABCOCK: Because we're getting
feady to do that.

PROFESSOR DORSANEO: That en banc
reconsideration is diﬁferent from motiop:?or:reyearing
consideration. 41.2(c), whiéh‘is the pié;e it Ealks about
en banc reconsideration or en bané consideration says that
"en banc consideration of a case is not favored and should

not be ordered unless necessary to secure or maintain

L C e L
uniformity of the court's decisions or unless
extraordinary circumstances require en banc
consideration," and I read that to mean it's not just that
there's something wrong with the court of appeals'
judgment, okay, that this is kind of a species %f
discretionary en banc consideration, that kind of review.
The motions really are different in terms of

the kinds of things that they're permitted legitimately to

say in order to get relief or to request;reliefg I don't
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mind putting them togeéhef‘myself'because4you could say |
those things in sequence. The main reason why I have done
them together mostly is that I thought maybe you had to.
The San Antonio court said "no" to that, I think, but, you
know, in terms of the plenary power idea, but I read Rule
49 before thinking that -- just like we drafted 19.1, that
a motion for en banc reconsideration is a kind of motion
for rehearing, and it's a kind of motion for rehearing
that's governed by the 15-day rule. So I put them
together because I thought I'd just kind of waive the en
banc reconsideraﬁion if I didn't include it.

After reading Hartman/City of San Antonio I
know that Ehey‘re the.same, but they‘can be filed on

_ , \
different occasions, and really that the motion for en

Lo
[REEE B

banc reconsideration could be filed way late in the
ballgame here, whether at 19.1(a) or 19.1(b), and that
doesn't seem right to me . | . .
Now, I tﬁiﬁkvtﬂe_éecoﬁd éozﬁguf\wénted_to
make here is I think why people file motions for en banc
reconsideration would be for two reasons. One is they
think they can get en banc reconsideration, SO ;f a court
expect more motions. Okay. If you have the reputation

for not granting them, you won't get all that many, but if

you have the reputation for granting them without regard

\
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to whether it's a uniformity issue or some sort of
emergency thing, you'll get them. ’

Lawyers might file them, too, at this stage
of the game to get more time to do something else' later,
aithough I have less experience with seeing that because I
didn't know there was such an opportunity to do that; but
under'Hartman vs. City of San Antonio there seems to be an
enormous opportunity to stretch this process out for a
really long time; and what I think really needs to be
voted on, the important issue, is the time, is the timing.
You know, what‘—- should it be plenary power as long as
the court has plenary power or should there be some
clearly designated time in the rule that's shorter than
that, whether it's 15'and then 15 or 15ka}together? I
think that needs to be said.

The committee draft says if you're going to

file a motion, whether it's for rehearing or for en banc

consideration, you have 15 days to flle that from the date

S g
of judgment. Alternatlvely, 1f you flled a motion -- if
you filed a timely motion for rehearing you have 15 days

after that's overruled to file your motion for en banc
reconsideration. That shortens thlngs up a lot It's
clear, and 1t's one way to go, and that's what our

committee recommended as a fix.

CHAIRMAN BABCOCK: Justice Hecht.

"
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HONORABLE NATHAN HECHT: And just to say
again, Hartman did not say that longer is better. It just
says lohger is.

PROFESSOR DORSANEO: It didn't need to say
that.

HONORABLE NATHAN HECHT: Well, I hear you,
Professor, but --

CHAIRMAN BABCOCK: But the Judge --

HONORABLE NATHAN HECHT: But I imagine that
nine judges think that shorter would be better, but it
needs to be in the rules so that pebpigwagﬁrglgbme in and
say, "Well, nobody told me that."

CHAIRMAN BABCOCK: Justice Bland.

HONORABLE JANE BLAND: I'm going to vote for
the subcommittee's proposal because I think it édds the
clarity that we need after the Supreme Court's decision.
It still allows for people to file their motion for
rehearing en banc and allows even for one after the panel
has denied the initial“panel for reheari??,.so people
still have the flexibility that they haawunder the old

rule.

CHAIRMAN BABCOCK: Okay. Last comment from

e BIano N

the vice-chair, Buddy.
MR. LOW: Yeah, I was just going to ask, I

don't know of any of our rules in the trial court that are
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tied to how long the trial court has plenary power. I
mean, do any of them specifically?

HONORABLE SARAH DUNCAN: 329(b).

MR. LOW: Pardon?

HONORABLE SARAH DUNCAN: 329 (b).

PROFESSOR CARLSON: But not the filing of
the motion.

MR. LOW: Tied to the court may have plenary
power on its own within a certain date, so I don't know
why we have to worry about that here. TI agree with what
Bill is recommending. _

CHAIRMAN‘BABCOCK; Eﬁérygéa;‘Qho Es in favor
of the subcommittee proposal on Rule 49.7, raise your
hand.

HONORABLE SARAH DUNCAN: I just can't do it.

CHAIRMAN BABCOCK: Everybody who Es opposed,.
raise your hand. Is there anybody's hand that's raised
that I can't see?

All right. By a vote of 24 to nothing, the
Chair not voting, that passes, and we age_in.re¢ess till
tomorrow at 9:00 a.m.

(Recessed at 5:08 p.m. until the following

day, as reflected in the next volume.)

)
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