The National Instant Criminal Background Check System (NICS),
" The NICS Improvement Act of 2007 (NIAA), and
H.B. 3352 (81% Texas Legislature)

The NICS is a computerized system established under the Brady Handgun Violence
Prevention Act of 1993 (Brady Act), Public Law 103-159, to provide information to
federal firearms licensees (FFLs) on whether a prospective purchaser is eligible to
receive or possess firearms. The NICS was implemented on November 30, 1998, and is
a coordinated effort between local, state, and federal agencies. NICS checks are
conducted by both the NICS Section of the FBI's Criminal Justice Information Services
(CJIS) Division, and by state agencies acting as points of contact (POCs) for processing
NICS checks for FFLs in their state. Before transferring a firearm to a non-licensed
individual, an FFL must, pursuant to Title 18, United States Code (U.S.C.), Section
922(t), contact the NICS for a background check on the prospective transferee. The
NICS then checks automated databases and, in cases where additional information is
needed, makes follow-up requests to agencies such as the police, prosecutors, or the
courts, that may have relevant information demonstrating whether the individual is
prohibited from receiving a firearm under state or federal law. The NICS has three
business days to determine whether a proposed gun transfer is prohibited. if the NICS-
has not been able to make a definitive determlnatlon within that time frame, the FFL may
lawfully transfer the firearm.

The NICS Improvement Amendments Act of 2007, Pub. L. 110-180 (“the NICS
Improvement Act”), was signed into law on January 8, 2008. The NICS Improvement Act
amends the Brady Handgun Violence Prevention Act of 1993 (“the Brady Act”) (Pub. L.
103-159), under which the Attorney General established NICS. The Brady Act requires
Federal Firearms Licensees (FFLs) to contact the NICS before transferring a firearm to
an unlicensed person for information on whether the proposed transferee is prohlblted
from receiving or possessing a firearm under state or federal law.

The NICS Improvement Act was enacted in the wake of the April 2007 shooting tragedy
at Virginia Tech, wherein the shooter was able to purchase firearms from an FFL
because mformatlon about his prohibiting mental health history was not available to.the
NICS and the system was therefore unable to-deny the transfer of the firearms used in
the shootings. The NICS Improvement Act seeks to address the gap in information
available to NICS about such prohibiting mental health adjudications and commitments
and other prohibiting factors. Filling these information gaps will better enable the system
to operate as intended to keep guns out of the hands of persons prohibited by federal or -
state law from receiving or possessing firearms. The automation of records will also
reduce delays for law-abiding gun purchasers. : ‘

- During the 2009 legislative session, HB 3352 was developed and passed in order to.
implement the requirements of the NICS Improvement Act. With regard to relief from
disability, the following new section of the Health and Safety Code (crvn commitment

" law) was adopted \

Sec. 574.088. RELIEF FROM DISABILITIES IN MENTAL HEALTH CASES
(a) A person who'is furloughed or dlscharged from court-ordered mental health
services may petition the court that entered the commitment order for an order-
stating.that the person qualifies for relief from a flrearms disability. '

. (b) In determining whether to grant relief, the court must hear and consnder
ewdence about: : :
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(1) the circumstances that led to imposition of the firearms disability under 18
U.S.C. Section 922(9)(4)

(2) the person's mental history;

(3) the person's criminal history; and

(4) the person's reputation. '
(c) A court may not grant relief unless it makes and enters in the record the
following affirmative findings:

(1) the person is no longer likely to actin a manner dangerous to publlc
safety; and

(2) removing the person's disability to purchase a firearm is in the publlc
interest.

During session we sought the guidance of the Bureau of Alcohol and Tobacco on the
wording of our statute. ATF indicated that they have not yet formally been delegated the
duty to review the legislation, but did send us the minimum criteria (below, see No. 7 in
particular) that must be satisfied for a relief program to qualify as being compliant under
the NICS Improvement ACT. ATF did indicate that no state law has met these criteria
and that the one that came the closest essentially cut and pasted the criteria into statute:

STATE RELIéF FROM DISABILITIES PROGRAMS
UNDER THE NICS IMPROVEMENT AMENDMENTS ACT OF 2007

The following minimum criteria must be satisfied for a State to establisha -
qualifying mental health relief from firearms disabilities program under the NICS
Improvement Amendments Act of 2007 (NIAA), ‘Public Law 110-180, Sectlon 105
(enacted January 8, 2008):

1. State Law [NIAA § 105(a)(2)]: The relief program must be established by

State statute, or administrative regulation or order pursuant to State law.

2. - Application [NIAA § 105(a)(1)]: The relief program must allow a person who

has been.formally adjudlcated as a mental defective' or committed involuntarily to
a mental institution? to apply or petition for relief from Federal firearms prohlbltlons
(dlsabllltles) imposed under 18 U.S.C. §§ 922(d)(4) and (g)(4)

3. Lawful Authority [NIAA § 105(a)(2)] A State court, board, commission, or-

' other lawful authority must consider the applicant's petition for relief. The. lawful

' Federal regulatlons at 27 C.F.R. § 478.11 define the term “adjudicated as.a mental defective”.

- as: A-determination by a court, board, commission, or other lawful authority that a person, as a

result of marked subnormal mtelhgence or mental illness, incompetency, condition, or disease:
(1) Is a danger to himself or others; or (2) Lacks the mental capacity to contract or manage his
own affairs. The term shall include—(1) A finding of insanity by a court in a criminal case; and (2)
Those persons found incompetent to stand trial or found not guilty by reason of lack of mental
responsibility pursuant to artlcles 50a and 72b of the Uniform Code of Military Justice, 10 usc.
8503, 876b ,

2 Federal. regulatlons at27 C.F. R § 478. 11 def ne the term “commltted to a mental institution”
as: A formal commitment of a person to a mental institution by a court, board; commission, or’
other lawful authority. The term includes a commitment to a mental institution involuntarily. The
term includes commitment for mental deféectiveness or mental illness. It also includes .
commitments for other reasons, such as for drug use. The term does not include a person ina
mental institution for observation or a voluntary admission to a mental institution.-



authority may only consider applications for relief due to mental health
adjudications that occurred in the same State. o

4, Due Process [NIAA § 105(a)(2)]: - The petition for relief must be considered by
the lawful authority in accordance with principles of due process, as follows:

a. - The applicant must have the opportunity to submit his or her own
evidence to the lawful authority considering the relief application.

b. An independent decision maker—someone other than the individual
who gathered the evidence for the lawful authority acting on the application—shall -
review the evidence.

~ Arecord of the matter must be created and maintained for review.

5. Proper Record [NIAA § 105(a)(2)]: In determining whether to grant relief, the

lawful ‘authority must receive evidence concerning and consider the following:

a. the circumstances regardlng the firearms disabilities imposed by 18
US.C. § 922(g)(4)

b. - the applicant’s record, which must include, at a minimum, the
applicant’s mental health and criminal history records; and

c. the applicant’s reputation, developed, at a minimum, through character
witness statements, testlmony, or other character evidence.

6. Proper Findings [NIAA § 105(a)(2)]: In granting relief, the authority must issue
findings that:
: a. the applicant will not be Iikely to act in a manner dangerous to public
safety; and

b. granting the relief will not be contrary to the public interest.
7. De Novo Judicial Review of a Denial [NIAA § 105(a)(3)]: The State must also

provide for de novo judicial review of relief application denials. De novo judicial
review includes the following pnncnples

a. If relief is denied, the applicant may petition the State court of appropnate
jurisdiction to review the denial, including the record of the denying court

. [emphasis added here], board; commission, or other lawful authority.

b. Judicial review is de novo, in that the reviewing court may, but is not required to
give deference to the decision of the lawful authority that denied the application for
relief.

c. The.reviewing state court must have discretion to receive additional evidence
necessary to conduct an adequate review.

Part 7, the de novo review portion, is what now challenges us. During session, we were
confident that requirements 1-4 were met, and reasoned that because a court will always
be the entity that receives and evaluates a petition for relief (and not a "board,
commission or other lawful authority") the legislation also met requirements 5-7. Now |
must conclude that this was an error. We are asking the Court to consider a rulemaking
exercise that would create a de novo procedure within the court system.



SCAC Subcommittee Follow-up Report on
| Poverty Law Problems and Proposals
September 23,2009

The followmg report is an edited version of the
Subcommittee’s original report to the SCAC, annotated to

reflect dec1s1ons the SCAC. made on June 12, 2009 and
decisions the Subcommittee and SCAC still need to make.

Problems 1-3, 6: The ‘reported problems are that indigent litigants are
charged by some clerks’ offices for fees arising after the filing fee, there is no
~ provision for exemption from e-filing fees, and some courts require affidavits of
indigence to include unnecessary and sensitive information.

Proposed Redraft of Rule 145 (a) and (b). Affidavit on Indigency

(a) Affidavit. In lieu of paying or giving security for costs ef-an-erginal
action a party who is unable to afford costs must file an affidavit as

herein described. A “party who is unable to afford costs” is defined as
a person who is presently receivirg a governmental entitlement based
on'indigency or any other person who has no ability to pay costs.

Upon the filing of the affidavit, the clerk must docket the action, issue
citation and, throughout the pendency of the suit unless and until any
contest to the affidavit is sustained by written order, provide sueh
other all customary services as—are—provided—any—party without
advance p payment. The clerk must also immediately notify Texas
Online and all certified EFSP providers of the filing of the affidavit
and of the filing of any order sustaining a contest to the affidavit.

The SCAC approved the proposed language, as modified to replace “charge”
with “advance payment,” except for the last sentence regarding e-filing. The
SCAC concluded that the proposed last sentence fails to fix the problem of
e-filing fees charged to indigents. The Subcommittee acknowledges that this
language does nothing to require. any entity to waive e-filing fees for
indigents. That requirement would have to come through the contracts with
NIC, Inc. and the Electronic Filing Service Providers (EFSPs). If, by
contract,, NIC and the EFSPs are required to waive fees, the proposed
language provides them with the information they will need to do so. The
Texas Department. of Information Resources (DIR) is currently negotiating a
new contract. The Subcommittee proposes that the SCAC vote on the lagt
sentence at its next meetlng since it does the most that can be done by rulej

-~ 9/23/2009 . 10f18

EXHIBIT

09-2»

PENGAD 800-631-6989




SC..C Subcommittee Follow-up Re,..rt on
Poverty Law Problems and Proposals
September 23, 2009

Regarding subsection (b) “Contents of Affidavit,” the Subcommittee
proposed adding this sentence: “The affidavit must not contain a

social security number, a checking account number, or a place of
birth.”

By a vote of 18-3, the SCAC decided that the Rule should not forbid any
particular information from being required in the affidavit.  The
Subcommittee acknowledges that if the listed information were provided

- only in a “Sensitive Data Form,” concerns about identity-theft would be
mitigated.

The Subcommittee Chair, who was not présent at the June meeting, wishes to

address concerns voiced at that meeting about the incontestability of the IOLTA
certificate.

0232000  20f18
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Problem 4: In eviction cases, Rule 749a of the Texas rules of Civil Procedure
allows a tenant to appeal a justice court decision by filing a pauper’s affidavit.

However, there is no provision in the eviction rules similar to Rule 145 to prohibit

" contests to the affidavit when an IOLTA certificate is filed.

Rule 749a cannot be read alone as the legislature has addressed pauper’s appeals
on eviction cases also. Section 24.0052 of the Texas Property Code specifies the
information a defendant must provide to the justice court when filing a pauper’s
affidavit to appeal an eviction, and this section does not mention the IOLTA
certificate. A rule change alone, therefore, may not be appropriate or effective.
To amend the rule, the Subcommittee proposes adding the IOLTA -certificate
language, paragraph (c) of Rule 145, verbatim, to Rule 749a in the third paragraph.

Proposed redraft of Rule 749a paragraph 3: ,
A pauper’s affidavit will be considered approved upon one of the
following occurrences: the pauper’s affidavit is not contested by the
~other party; (2) the pauper’s affidavit is contested by the other party
and upon a hearing the justice determines that the pauper’s affidavit is
approved; or (3) upon a hearing by the justice disapproving of the
pauper’s affidavit the appellant appeals to the county judge who then,
after a hearing, approves the pauper’s affidavit, or (4) if the party is
represented by an attorney who is providing free legal services,
without contingency, because of the party’s indigency and the
attorney is providing services either directly or by referral from a
program funded by the Interest on Lawyers Trust Accounts (IOLTA)
program, the attorney may file an IOLTA certificate confirming that
the IOLTA-funded program screened the party for income eligibility
under the JOLTA income guidelines. A party’s affidavit of inability
accompanied by an attorney’s IOLTA certificate may not be
contested.

Justice Hecht asked the Subcommittee if it believes the J.P. rule should
conform to Rule 145, assuming that the statute is not an obstacle. Four of
the five subcommittee members believe the two rules should conform to one
another.  Judge Lawrence believes that Justices of the Peace should
continue to have dlscretlon

’
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Problem 5: Whenever a landlord’s petition includes an allegation of
- nonpayment of rent, the rules require a tenant wishing to appeal to county court to
pay one month’s rent into the court registry within five days of filing the affidavit
on indigence. When the tenant has already paid rent for the month in which he
appeals, the rule nonetheless requires him or her to pay, into the registry, another
month’s rent. The corresponding, Property Code provision, § 24.0053, requires
only that rent be paid “as it becomes due.” The Property Code. also addresses the
situation in which the government pays a portion of a tenant’s rent, but the rule has
no corresponding provision.

The Subcommittee proposes that the problem and the inconsistencies can be
resolved by amending Rule 749b as follows.

Proposed Redraft of Rule 749b Pauper s Affidavit i in Nonpayment
of Rent Appeals

In a nonpayment of rent forcible detainer case a tenant/appellant who
has appealed by filing a pauper’s affidavit under these rules shall be
entitled to stay in possession of the premises during the pendency of
the appeal, by complying w1th the following procedure

'(_)%Durmg the appeal process as rent becomes due under the rental

agreement, the tenant/appellant shall pay rent within-five-days-ofthe
due-date-under-the-terms-of-the rental-agreement-into the county court

registry.

(2)If a government agency is responsible for all or a portion of the rent
under an agreement with the landlord, the tenant shall pay only that
‘portion of the rent for which the tenant is respon51ble as determmed
by the justice court. :

(3)If the tenant/appellant fails to pay the rent into the courtregistry' |
within the time limits prescribed by these rules the appellee ‘may file

9232009 |  40f18
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a notice. of default in cdunty court. Upon sworn motion by the
appellee and a showing of default to the Judge the court shall
immediately issue a writ of possession.,

(4)Landlord/appellee may Wwithdraw any or all rent in the county court
registry upon a) sworn motion and hearing, prior to final
determination of the case; showing just cause, b) dismissal of the
appeal, or c) order of the court upon final hearing.

(5)All hearings and motions under this rule shall be entltled to
- precedence i in the county court.

The Subcommittee. also recommends a minor addition to Rule 748, to provide that
the justice court will determine the rent and its due date. Finally, although it is
~unnecessary to redraft 748 further, or to redraft 749a and 749c, the Subcommittee
proposes that they be redrafted to conform to the Property Code as follows:

Rule 748. Judgment and Writ

If the judgment or verdict is in the plaintiff’s favor, the court must
award the plaintiff possession of the premises and costs. The court
may also award the plaintiff attorney’s fees, if sought and established
by proof, back rent, and post judgment interest, provided that such
claims are within the court’s jurisdiction. If the judgment or verdict is
in the defendant’s favor, the court must award the defendant
possession of the premises and costs. The court may also award a
defendant who prevails on the issue of possession a judgment for
attorney’s fees, if sought and established by proof, provided that such
claim is within the court’s jurisdiction. If the judgment is for the
plaintiff for possession, the court must issue a writ of possession
except that no writ of possession shall issue until the exmratlon of five
days from the dav the 1udgment is 51gned

- (a) An eviction - judgment must be in writing in a separate
document and contain the full names of the parties, as stated in the
pleadings, and state for and against whom the judgment is rendered
The judgment shall recite who is awarded:

( 1) possession of the premlses

(2) back rent, if anv, and in what
9/23/2009 o 5of 18
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amount:

(3) attorney’s fees, if any, and in what amount;

(4) court costs:; and

(5) post judgment interest and at what rate.

(b) An eviction judgment must contaln findings that must include the

following:

(1) whether there is an obhgatlon to pay rent on the part of the
defendant;

(2) a determination of the rent paying period:

(3) a determination of the day the rent is due:

(4) a determination of the amount of rent due each rent paying
period, and if the rental agreement provides that all or part of the
tenant’s rental obligation is subsidized by the government then a
determination as to how much rent is to be paid by the tenant and
how much rent is to be pald by the government;

(5)_a determination of the date through Wthh the |udgment for

. back rent is calculated:; and

(6)_a_determination of what rate of post_judgment interest will
apply. -

- (c) If the mdgment of the justice court is not appealed then it

9/23/2009

remains in force and the prevailing party may enforce the party’s
rights under the judgment in the justice court. If the appeal from
the justice court is perfected in accordance with Rule 749b and the
county court’s jurisdiction is invoked, then the 1ust1ce court may
not enforce the judgment.

(d) The county court may rely on the justice court’s iudgment in .
determining when and in what amount rent is due to be paid by the.
appellant into the registry of the county court during the pendency

~of the appeal. The county court may also rely on the justice court’s

judgment in. determining whether or not to issue a writ. of

possession in the event rents are not timely paid into the registry of -

the county court. Nothing in this rule prohibits the county court

from making an independent determination, either on its own
initiative or.on sworn motion of either partv as to the amounts and
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due dates of rents to be pald into the reglstry of the county court
during the pendency of the appeal

Rule 749. May Appeal

(a) In eviction cases in which there has been an evidentiary trial on
the merits no motions for new trial may be filed. A justice may set

- aside a default judgment or a dismissal for want of prosecution as
justice requires anytime before the expiration of five days from the
date the judgment was signed. Any dismissal or default set aside
under this rule must be tried within seven days from the date the
prior judgment was set a51de ‘

éb)A partv'mav appeal from a final judgment in an eviction case to
the county court of the county in which the judgment is signed.

(c) A _defendant may appeal by filing with the justice, not more
than five days after the judgment is signed, an appeal bond,
deposit, or security to be approved by said justice in an amount
equal to the court costs incurred in justice court.

(d)If an appeal bond is posted it must be:
(1) in an amount required by this rule;
(2) made payable to the county clerk of the county in which the
case was heard; | ,
(3) signed by the judgment debtor or the debtor’s authorized

agent; and

(4) signed by a sufficient surety or sureties as approved by the
court. If an appeal bond is signed by a surety or sureties, then
the justice court may, in its discretion, require evidence of the
sufficiency of the suretv or sureties prior to approvmg the
appeal bond :

(e) Deposit in_Lieu of Appeal Bond. Instead of ﬁling a surety
appeal bond a party may dep051t with the 1ust1ce court:
{ (1) cash;
| (2) a cashier’s' check payable to the countv clerk of the
county where the case was heard, drawn on any federally

91232009 B 70f18
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insured and federally or state chartered bank or savings and
loan association; or |

(3) with leave of court, a negotiable obligation of the federal
government or of any federally insured and federally or state
chartered bank or savings and loan association.

(f) Any motions challenging the sufficiency of the appeal bond or
deposit in lieu of appeal bond must be filed with the county court.

(g) Within five days following the filing of an appeal bond by a
defendant, or the filing of a notice of appeal by a plaintiff, the
party appealing must give notice in accordance with Rule 21a of
the filing of an appeal bond or the filing of a notice of appeal to the
adverse party. No judgment shall be taken by default against the
adverse party in the county court to which the cause has been
appealed without first showing substantial compliance with this
subsection.

Rule 749a Affidavit on Indigence

(a) Establishing Indigence. A party who cannot pay the costs to .
appeal to the county court may proceed without advance payment of
costs if: '
(1) the party files an affidavit on 1nd1gence in compliance with
this rule within five days after the justice court 1udgment is
signed; and :
'(2) the claim of indigence is not contested or, if contested, the
contest i$ not sustained by a timely written order.

(b) Contents of Affidavit. The affidavit on indigence must identify the
party filing the affidavit and must state what amount of costs, if any,
the party can pay. The affidavit must also contain complete
information about: | ‘
( 1) the tenant’s 1dent1ty

(2) the nature and amount of the tenant S emplovment income;

'(3) the income of the tenant S spouse if applicable and
" available to the tenant; : '
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(4) the nature and amount of anv governmental entitlement
income of the tenant;

(5) all other income of the tenant

(6) the amount of available cash and funds available in savings .
or checking accounts of the tenant; |

- (7) real and personal propertv owned by the tenant, other than
household furnishings, clothes,A tools of a trade, or personal
effects;

(8) the tenant’s debts and monthly expenses; and.
(9) the number and age of the tenant’s dependants and where
those dependants reside.

(c) When and Where Affidavit Filed. An appellant must file the
affidavit on indigence in the justice court within five days after the
justice court judgment is signed |

(d) Duty of Justice of the Peace. Upon the filing of an affidavit on
indigence the justice of the peace shall notice the opposing party, and
the county clerk of that county, of the filing of the affidavit on
indigence within one working day of its filing by written notification
accomplished by first class mail. - '

(e) No Contest Filed. Unless a contest is timely ﬁled, no hearing will
be conducted, the affidavit’s allegations will be deemed true, and the
party will be allowed to proceed without advance payment of costs.

(f) Contest to Affidavit. The appellee or county clerk, may contest the
claim of indigence by filing a contest to the affidavit. - The contest
must be filed in the justice court within five days after the date when
the notice of the filing of the affidavit was mailed by the justice of the
peace to the opposing partv The contest need not be sworn.

(g) Burden of Proof If a contest is ﬁled the party who filed the
affidavit on indigence must prove the affidavit’s allegations. If the
indigent party is incarcerated at the time the hearing on a contest is
held, the affidavit must be considered as evidence and is sufficient to
meet the indigent party’s burden to present eviderice without the
indigent party’s attending the hearing. |

9/23/2009 | ‘ | 90f18
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(h) Hearing and Decision in Trial Court; Notice Required. If the
affidavit on indigence is filed in the justice court and a contest is filed,
the justice court must set a hearing, notify the partles of the setting,
and rule on the matter within five days. '

(1) Appeal From Justice Court Order Dzsapprovmg Affi davzt on
Indigence. ‘ .
(1) No writ of possession may issue pending the hearing by

the county court of the appellant’s right to appeal on an’
affidavit on indigence.

'(2) If a justice of the peace disapproves the affidavit on
indigence, appellant may, within five days thereafter, bring the
‘matter before the county court for a final decision, and, on
request, the justice shall certify to the county court appellant’s
affidavit, the contest thereof, and all documents, and papers
thereto. The county court shall hold a hearing de novo and rule
on the matter. If the affidavit on indigence is approved by the
county court, it shall direct the justice to transmit to the clerk of .
the county court, the transcript, records, and papers of the case.
 If the county court disapproves the affidavit on indigence,
appellant may perfect an appeal by filing an appeal bond,
deposit, or security with the justice court in the amount required |
by this rule within five days thereafter. If no apbeal bond is
filed within five days thereafter the 1ustlce court may 1ssue a
- writ of possession.

(1)___Costs Defined. As used in this rule, costs means:

(1) a filing fee paid in justice court to initiate the eviction
action: : '

(2) anv other costs sustained in the 'Lustice court; and

(3) a ﬁhng fee paid to appeal the case to the county court.
Rule 749¢ Appeal Perfected

When the defendant timely files an appeal bond, deposit, or
“security in conformity with Rule 749, and the filing fee required for .
~ the appeal of cases to the county court is_paid, or an affidavit on
indigence approved in conformity with Rule 749a, the appeal by the
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defendant shall be perfected. When the plaintiff timely files a notice
of appeal in conformity with Rule 749 and the filing fee required for
" the appeal of cases to county court is paid, or an affidavit on indigence
is approved, the plaintiff’s appeal is perfected. When an appeal is
perfected, the justice court must make a transcript of all the entries
made on its docket of the proceedings had in the case and immediately
file the same, together with the original papers, any money in the
court registry pertaining to that case, and the appeal bond, deposit, or
security filed in conformity with Rule 749, or the approved affidavit
on indigence with the county clerk of the county in which the case
was heard. The county clerk must docket the case and the trial must
be de novo. : ‘

" No factual determination in an eviction action, including |
determination of the right to possession, will be given preclusive
effect in other actions that may be brought betwegn the parties.

The SCAC Chair recognized that the bulk of this' proposal comes from
amendments to the eviction rules that the SCAC recommended to the Court years
ago. The Court has not approved those recommendations. Justice Hecht indicated
it was unnecessary to reengage in a discussion regarding those recommendations,
so the SCAC focused on fixing the specific problem at hand.

Subcommittee member Lamont Jefferson suggested that the problem could be
fixed relatively simply by removing the language in Rule of Civil Procedure 749b
that refers to the payment of rent within five days of the date the tenant/appellant
files the pauper’s affidavit. In other words, he suggested striking paragraph (1) and
the related five-day payment deadline in paragraph (2) of the rule. The SCAC did
not vote on that proposal or the proposal on pages 4-5 of this report, and there was
not enough discussion to get a good sense of where the SCAC stands on either
proposal. The Subcommittee requests additional feedback from the SCAC.
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Problem 7: Some Justice Courts occasionally close before 5:00 pm. Litigants
who show up to file documents on such days may, as a result, miss a deadline.

The most obvious approach is to take, as a starting point, appellate Rule 4. l(b)
‘which reads as follows

4.1. Computing Time

(a) In General. The day of an act, event, or default after which a designated
period begins to run is not included when computing a period prescribed or
allowed by these rules, by court order, or by statute. The last day of the period is
included, but if that day is a Saturday, Sunday, or legal holiday, the period extends
to the end of the next day that is not a Saturday, Sunday, or legal holiday.

(b) Clerk's Office Closed or Inaccessible. If the act to be done is filing a
document, and if the clerk's office where the document is to be filed is closed or
inaccessible during regular hours on the last day for filing the document, the period
_for filing the document extends to the end of the next day when the clerk's office is
open and accessible. The closing or inaccessibility of the clerk's office may be
proved by a certificate of the clerk or counsel, by a party's affidavit, or by other
satisfactory proof, and may be controverted in the same manner.

Copying this to a new Justice Court Rule, and making appropriate changes, yields
this: |

Proposed Redraft of Rule 523a. Court or Clerk’s Office Closed or
Inaccessible.

If the court or the clerk's office where a document is to be filed
is closed or inaccessible during regular hours on the last day for filing
the document, the period for filing the document extends to the end of
the next day when the court or clerk's office is open and accessible.
The closing or inaccessibility of the court clerk's office may be proved
by a certificate of the clerk or justice, by a party's affidavit, or by other

- satisfactory proof, and may be controverted in the same manner.

~A more ambitious approach is to amend Rule 4, Tex.R.Civ.P., to read as follows:
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- Proposed Redraft of Rule 4. Computation of Time

(a) Incomputing any period of time prescribed or allowed by
these rules, by order of court, or by any applicable statute, the day of
the act, event, or default after which the designated period of time
begins to run is not to be included. The last day of the period so
computed is to be included, unless it is a Saturday, Sunday or legal
holiday, in which event the period runs until the end of the next day
which is not a Saturday, Sunday or legal holiday.

(b) Saturdays, Sundays and legal holidays shall not be
counted for any purpose in any time period of five days or less in
these rules, except that Saturdays, Sundays and legal holidays shall be
counted for purpose of the three-day periods in Rules 21 and 21a,
extending other periods by three days when service is made by
registered or certified mail or by telephonic document transfer, and for
purposes of the five-day periods prov1ded for under Rules 748, 749,
749a, 749b, and 749c.

(c) Ifthe court or the clerk's office where a document is to be
filed is closed or inaccessible during regular hours on the last day for
filing the document, the period for filing the document extends to the
end of the next day when the court or clerk's office is open and
accessible. The closing or inaccessibility of the court clerk's office
may be proved by a certificate of the clerk or iudge by a party's
affidavit, or by other satisfactory proof and may be controverted in
the same manner.

The SCAC did not make a- decision regarding these proposals because -
Subcommittee member Judge Tom Lawrence expressed concern regarding the
proposals and requested additional time to analyze the problem and proposals. The
attached memorandum, dated September 9, 2009, contains the results of his survey

of justice courts and his recommendation to the SCAC. '
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Problem — Dwindling IOLTA funds for poverty law

programs. The State Bar of Texas Legal Services to the Poor in Civil Matters
Standing Committee and Chuck Herring proposed amending Rules of Civil
Procedure 191.3 and 215.2 to enable a court to order penalty sanctions to be paid
into “the basic civil legal services account of the judicial fund for use in programs
approved by the supreme court that provide basic civil legal services to the

indigent.” The State Bar of Texas Board of Directors approved a resolution to thls
effect on April 17, 2009.

Trial courts have authority to order sanctions under statute (e.g., Tex. Civ. Prac. &
Rem. Code chs. 9 and 10), rule (e.g., Rules 13, 191.3, 215.2), and inherent powers.
Chuck Herring asks the Court to consider amending Rules 191.3(e) and
215.2(b)(2) as follows:

Rule 191.3(e): "Sanctions. If the certification is false without substantial
justification, the court may, upon motion or its own initiative, impose upon
the person who made the certification, or the party on whose behalf the
request, notice, response, or objection was made, or both, an appropriate
sanction as for a frivolous pleading or motion under Chapter 10 of the Civil
practice and Remedies Code, or impose a monetary sanction to be paid into
the basic civil legal services account of the judicial fund for use in programs
approved bv the supreme court that provide ba51c civil legal services to the

indigent."

Rule 215.2(b)(2): authorizing ". . . an order charging all or any portion of
the expenses of discovery or taxable court costs or both against the
disobedient party or the attorney advising him, or requiring such party or
attorney to pay a monetary sanction into the basic civil legal services
account of the judicial fund for use in programs approved by the supreme
court that provide basic civil legal services to the indigent. . . "

| This wording comes from Tex. Govt Code § 82.0361, regairding prq‘ hac vice fees:

The comptroller shall deposit the fees received under. this section to the

~ credit of the basic civil legal services account of the judicial fund for use in

: programs approved by the supreme court that prov1de basic civil legal
services to the indigent." :
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The concept raises three issues: (1) statutory authority, (2) standards for separating
penalty sanctions from sanctions to compensate a party, and (3) policy.

I. Statutory Authority

Does the proposal require statutory aitthority?

If so, to what extent does the necessary statutory authority already exist?
Tex. Const. art 8, sec. 6 provides:

“No money shall be drawn from the Treasury but in pursuance of specific
appropriations made by law; ... .”

“The appropriation of state money is a legislative function,” the Texas Supreme
Court has held, quoting art. 8 sec. 6. Bullock v. Calvert, 480 S.W.2d 367, 370
(Tex. 1972). Noting that the Election Code did not expressly authorize the
Secretary of State to spend public funds for the purpose, the Court refused to
mandamus the Comptroller to pay warrants issued by the Secretary of State as
chief elections officer to pay for primary elections.

Tex. Civ. Prac. & Rem. Code §10.004(c)(2) is a statute authorizing penalty
sanctions. A court that orders sanctions for violation of §10.001’s provisions
concerning what the signing of a pleading or motion signifies may include in the
sanction:

“an order to pay a penalty into court.”

Chuck Herring advises that there is a statute providing that “court” means “county
treasury.” He expects that David Escamilla will provide the citation.

Rule 191.3(e) provides that if a signed certification required in any disclosure,
discovery request, notice, response, or objection” is “false without substantial
justification, the court may ... impose ... an appropriate sanction as for a frivolous
pleading under Chapter 10 of the Civil Practice and Remedies Code.” |

II. = Standards for Penalty Sanctions
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Should the Court provide standards for trial courts to use in deciding the amount
of penalty sanctions and/or how to divide the minimum total sanctions needed to
achieve the goals of sanctions between compensation to the party and penalty paid
to the basic legal services fund?

If so, what standards?

Tex. Civ. Prac. & Rem. Code § 10.004(b) provides that

“the sanction must be limited to what is sufficient to deter repetition of the
conduct or comparable conduct by others similarly situated.”

More generally, any sanctlon must “be no more severe than necessary to satisfy its
legitimate purposes.” TransAmerican Natural Gas Corp. v. Powell, 811 S.W.2d
913,917 (Tex. 1991). ‘ - ‘

The Texas Supreme Court held that penalty sanctions were within the trial court’s
discretion under Tex. Civ. Prac: & Rem. Code §10.004(c)(2), but remanded
because “we cannot determine the basis” of the specific amount ordered by the trial
court ($25,000 for each of two doctors sued without reasonable inquiry and .
-evidentiary support). Low v. Henry, 221 S.W.3d 609, 621 (Tex. 2007).

The Court stated that a trial court “should consider relevant factors in assessing the
amount of the sanction.” Id. It called an ABA 1988 report listing 13. factors
~ “helpful,” but noted that list was “non-exclusive”, and held “we do not require a
trial court to address all of the factors listed in the report to explain the basis of a
monetary sanction under Chapter 10 ... .” Id. at 620-21 and n.5.

Tex. Civ. Prac. & Rem. Code § 10.004(c), in addition to penalty paid into court,
authorizes

“(3) an order to pay to the other party the amount of the reasonable expenses
incurred by the other party because of the filing of the pleading' or motion,

including reasonable attorney’s fees.”

vRule 215.2(b) sets out a tﬁal court’s authority to order many different kinds of
discovery abuse sanctions, including but not limited to eight listed ones. The
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eighth is payment of “the reasonable expenses, including attorney fees, cause by
the failure.” ' "

Low-v. Henry does not address how a trial court divides the minimum legitimate
sanction amount between a penalty sanction and a compensatory sanction.

Neither do the multiple opinions in Unifund CCR Partners v. Villa, 273 S.W.3d
385 (Tex. App. — San Antonio 2008) (en banc) (upholding as not excessive
$18,685 in ch. 10 sanctions for inconvenience and harassment).

Neither does Sterling v. Alexander,' 99 S.W.3d 793 (Tex. App. — Houston [14"
Dist.] 2003, pet. denied) (reversing $3,340 in sanctions to be paid into the registry
of the court for the use and benefit of two minors).

III. Policy Issues

- Would rules'extending penalty sanctions and requiring payment to the basic legal
_services fund result in significant funds for basic legal services?

Would such rules risk szgnzf cant abuses difficult to police under the appellate
review abuse of discretion standard?

~ Are there any reported data on the frequency with which Tex. Civ. Prac. & Rem.
Code § 10.004(c)(2) or Rule 191.3(e) penalty sanctions are ordered, or the dollars
involved? There are very few appellate opinions on penalty sanctions.

Would adoption of a rule broadening the situations in which penalty sanctions
could be ordered and making penalty sanctions payable to basic legal services
instead of to county treasuries lead to significantly more and/or larger penalty
sanctions? :

Would adoption of such a rule signiﬁcantly'inCrease the risks of the kinds of
- abuses of sanctions power addressed in TransAmerican Natural Gas Corp V.
Powell 811 S.W.2d 913 (Tex. 1991)? ~

At the meeting, Mr. Herring offered additional options for amending the rules to
direct the funds to other sources: “a nonprofit provider of legal services to the poor
in civil matters,” “a nonprofit entity selected by the trial court from a list compiled
~ by the State Bar of Texas of providers of legal services to the poor in civil
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matters,” and “the State Bar of Texas for use in prov1d1ng legal services to the poor
in civil matters.” Also at the meeting, Texas Legal Services Center Executive
Director Randy Chapman presented a fifth option: “permitting an award to be paid
to the IOLTA grant fund administered by the Texas Access to Justice Foundation.”

A majority (18) of the voting SCAC members thought it was a bad idea for a
procedural rule to dictate the distribution of penalty sanctions. The general
consensus seemed to be that this is a legislative function.

- The SCAC continued to discuss the proposals, however, in case the Court wants to
proceed and needs additional input. A SCAC member suggested the original
proposal—to pay into the basic civil legal services account of the judicial fund—
would be good because the money would go to a functioning, regulated system
Other SCAC members seemed to favor Mr. Chapman’s IOLTA grant-fund optlon

The SCAC discussed the possibility of fixing the amount of the penalty : sanctlon at
issue to reduce concerns about judges being encouraged to impose higher sanctions
to increase the amount of money available for the indigent. The SCAC voted (20-
3) against having the amount fixed as a percentage of a compensatory award.
Then, the SCAC took a more general vote about whether the penalty sanction
should be unlimited or limited at the court’s discretion. A slim majority (10- -8)
voted in favor of i 1mposmg no limits on the amount of the penalty sanctlon

Subcommittee member Pete Schenkkan suggested that the SCAC address the
bigger question of what measures are within the Court’s inherent rule-making
-authority and could be used to fund legal services for the indigent in civil matters.
The SCAC Chair said the SCAC would caucus about that and determine how to
proceed. The transcript does not reflect any other decisions on this topic.
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MEMORANDUM

September 9, 2009

From: Judge Tom Lawrence
To:  Supreme Court Advisory Committee

ISSUE: ‘What happens if a party wants to file an appeal and the JP court is closed on the
last day to file the appeal?

At the last Rules Committee meeting, or maybe the one before last, we discussed
a letter from the Poverty Law Section that listed a number of issues including the one
outlined above. No action was taken on proposed language on this issue at that meeting
as a result of my request to be allowed to survey JP courts to determine the current
practice.

I enlisted the Justices of the Peace and Constables Association to send out a
survey to all JP’s, which was done and I want to share the results now. There are about
850 JP’s in Texas and 133 responded to the survey for a response rate of almost 16%.
The results of the survey follow. The raw numbers are in ( ). As you will see not every
judge answered every question. -

Question # 1 Is your court open every day Monday through Frlday for some
period each day"

Response: 88.4 % (114) said yes and 11.6% (15) said no. 129 answered the question
and 4 skipped the question.

'Question #2: Are you open the same hours each day or do your hours and days of
operation vary each week?
Response: 87.7% (116) said same hours each day, and 13.5% (1 8) said their hours vary.
133 answered the question and none sklpped the question.

Question # 3: If the days and hours you are open each week vary, do you post a sign
indicating the hours you are open?

Response:  90.7% (78) said yes and 9.3% (8) said no. 86 answered the question and
47 skipped the question.

Question # 4: If your hours are the same each week but you are not open from 8AM
until 5PM each day, do you have a sign posted indicating the hours you are open?
Response:  84.4% (81) said yes and 15.6% (15) said no. 96 answered the question
and 37 skipped the question.

Question # 5 What do you do if a party wants to file an appeal bond on the last day
to appeal but your court is closed?

Response: 115 answered the question and 18 skipped the questlon The answers are
listed below. Each response is listed exactly as it was posted.

EXHIBIT
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—
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11.

13.
14..
15.
16.
17..
18.
19.
20.
21.
22,
23.
24.
25,7

26.
27.
28.
29.
30.

31.

32.°
33.
34.
35.

Allow on the next business day that we are open

Allow until next business day that the court is open

File the next business day

If the party advises me that they tried to file an appeal bond during the time
that we were closed and it was during a time that we would’ve normally been
open, then I will accept the appeal bond provided they are at my office at the'
beginning of the next business day that we are open ‘

My normal practice is that it’s too late to file the appeal bond Maybe we
should consider a postmarked and or faxed notice of appeal with the bond to
follow the next business day during business hours

My court is open every weekday, Mon.-Fri. Last day to appeal can not fall on
a weekend or holiday

We honor as long as it is the followmg day open for business

We honor as long as it is the following day open for business

They are given the next day

~ Has not occurred yet, but most likely would deny it. We are open 8- 5
- Monday — Thursday, open 8-4 on Friday

Let them get it in the next busmess day

Tell them to mail it

Following business day

Accept next open day only

Accept appeal next working day

Following day

Haven’t had this come up

Allow the appeal the next working day

Treat as if it were a holiday and go to next business day
Move appeal date to the next business day
Hasn’t come up '

Allow the appeal on the following business day

~ Have not had that happen .

Never had that occur ,

This has not happened to us.. but I would accept if the following business
day... '

I give them till the next workmg day ‘
My court is open Monday-Friday, 8:00am-5: OOpm closed one hour for lunch
Extend to the next working day :
Extend the appeal date to the following business day

If I was called out or attending a meetlng I would glve the party the next work
day .
It has to be received within our business hours; however, if the day you re -
referring to is a holiday, Saturday, or Sunday they have until the next day
which is not a Saturday, Sunday, or holiday to file

- Move filing date to the next Monday or next open day if it falls ona hohday
Accept it for filing the next day my office is closed

Never had this occur
Allow appeal on next open date



36.
37.
38.
39.

40.
41.
42.
43.
44,
45.

46.
47.

48.
49.
- 50.
51.

52.
53.
54.
55.
56.
57.
58.
59.
60.
61.

62.

63.
64.
65.
66.
67.
68.

69.

70.
71.
72.
73.
74.

We treat it as a holiday and give them until the next day

They can do it the next working day

Does not apply. Court open Mon.-Fri., 8 to 5

Add until the next working day, treatlng the “closed” day as a weekend or
holiday .

We would give them the next business day

Let them file the next day of operation

Allow the filing on the next business day

1 rarely have that to happen

If we had to close because of an emergency I would give them the next day
All parties are notified of the office hours and appeal time that is allowed.
The only exception is for good cause shown in a motion

Clerk will contact me and I will come in to sign the appeal

We extend the appeal period to the next scheduled court day or defendant can
mail the appeal so the post date can apply

Have them come in the following date we are open

Extend time to next date

They have to get it in before the deadline. Our hours hardly ever change

We treat this as if it were a holiday. Which means we . would take care of thls
the first business day that we would be open again

They can file online and it is open 24/7

It’s too bad

Allow to file next working day with one time perfected appeal

Next working day

Extend to the next work day

Accept the appeal

We accept on next business day

They have until the next working day if closed on the last appeal day

Give that party until the next business day to file

If its within the working hours and the office was closed will extend tonext - .
worklng day _

If it is a legal holiday, our court would take the appeal on the next business
day

Move to next day of business

They can file on the next business day

If are aware of it we will file it no matter the time of day.

If are aware of it we will file it no matter the time of day

Let them file the appeal the next business day

Give them till the next workmg business day

The attorneys know to fax it in, so the date of the appeal filed is on the fax
document

They have till the next business day to appeal

It carries until the following day open

Forwarded to the next working day '

We take it the next day that the court is open we are only closed on hohdays
Advance to the next day o ‘



- 75,

76.
77.

78.

79.
80.
81.
82.
83.
84.
85.

86. .

87.

88.

- 89.

90.
91.
92.
93.
94.
95.
96.
97.
98.
- 99.

100.
101.

102.
103.

104.

- The county does not provide me any assistance with any of my duties. I try

not to schedule the initial hearing where there might be a chance of my office
being closed. I also inform both parties of this situation and provide my cell
number where they may reach me. (unless there is illness, family emergency,
etc.)

Mailbox rule which applies to faxes as well

If the court is closed due to a holiday, it rolls to the next business day. If the
party allows the time to expire he/she must take another course of action

I’ve never had that happen, but if it did, it would be accepted and exception

. made due to court being closed during business hours.

N/A

Time stamp process received at the Constables Office

If it is faxed in on time it is accepted

Roll over to the next business day

Forward date until next day we are open

Allow the party to file the appeal bond when the court is open

We are open Monday Friday 8:00am — 4:30pm so they have plenty of time to
come in ,

Has not happened

I have a number posted on the door and I will come to the office, even at
night, if it calls for it. Iam a clerkless court.

8 to 5 (Mon. thru Thurs.) and 8 to 4 on Friday we let them know our office
hours. Our office is open daily and has not had a problem with appeals. If the

"last day falls on a holiday we do extend to next business day

They are allowed to appeal on the following working day

Our court is not closed

Never had that happen

I have not had that happen yet. I have very few civil cases per year

The court is open Monday thru Friday

I give them the last office day to file

We allow them that extra day for appeal

We accept appeals or any other business until 4:30pm on the last day

Take it the next working day '

They have until 5pm on the next day we are open to file the appeal

Take it the next business day, contact is made by mail, email, or fax that an
attempt was made on the final day

Closed means closed :

Probably accept it, however, it is very clear at the end of a case when it must
be filed. Have not had that happen in 11 years

The appeal is accepted until the close of the next business day :
If the last day to appeal is on a county holiday, the appeal will be accepted on .
the next regular day the office is open. Time is up at 4:30pm on the last day
unless we are notified before 4:30 and the appealer is at the office before 5
Observe “mailbox rule” if postmarked; we are open till 5pm on every working
non holiday ' : :



105..  How would I know if we were closed? If I am aware of an litigant wanting to
appeal and has time constraints, we will reasonably accommodate

106. I believe they would get to the next business day

107. Not applicable. My court is open 8-5 every weekday

108.  Does not apply to this court...hours are 8-5 everyday

109.  Give them until the next day

110.  Accept it the next day

111.  They may file the next business day

112. Give them the next day that the court is not closed, that is not a legal holiday

113.  Have them come in the day before it closes

114.  We are always open until 5pm

115. Take it on the next business day

Question # 6: Do you have clerks assigned to your court?
Response:  91.7% (122) said yes and 8.3% (11) said no. 133 answered the question
and no one skipped the question. ‘

Question # 7: If you have clerks assigned to your court, are they full time or part
time?

Response:  88.4% (108) said full time and 11.5% (14) said part time. 122 answered
the question and 11 skipped the question.

CONCLUSIONS:

1. Although a 16% response rate is less than I hoped for it is nonetheless the best
information we have as no other records are kept. Also keep in mind that of the
3,513,053 cases filed in JP courts in Texas during the last reporting period 88 % were
criminal cases and only 12 % were civil cases.

2. The responses indicate that 88% of the courts are open every day and 87% of .
those courts are open the same hours every day, which would be 650 courts open the
same hours each day if you project the percentages onto all 850 courts in Texas.

3. For those courts whose hours of operation vary each week almost 91% post a sign
indicating the hours they are open. For those courts whose hours are the same each week
but are not open from 8AM until 5PM each day 84% post a sign 1nd1cat1ng the hours they
are open each day.

4, 8.3% of the JP courts in Texas, which projects out to 70 courts statewide, do not
have clerks assigned. This means the judge must do everything without any clerical

~ assistance. Of the 91.7% of the courts who do have clerks assigned only 88% of those
have full time clerks and 11% have part time clerks. If you project those numbers out for
all of the JP courts in Texas 1t means 86 courts have only part time clerks.

5. Assummg 850 JP courts in Texas at this time and assuming that the JP’s who




answered the survey are representative then 70 courts do not have any clerks assigned
and another 86 only have part time clerks. This means 156 or about 19% of the JP courts
would have great difficulty maintaining office hours of 8AM until 5SPM every day.
Although I have no way to know for sure I suspect that most of these 156 courts are
located in small counties with a minimal caseload, and most of what they have are
probably traffic cases.

6. For those courts who are not open from 8 AM until 5PM each day an average of
744 (again projected state wide) post a sign indicating what days and hours they are open.
I would assume that at least some of those who did not answer did not do so because they
are open from 8 AM until SPM every day.

7. From analyzing the answers to question # 5 it appears that only five of the 115
respondents (4.5%) would clearly not allow an appeal if it were filed late even though the -
office may have been closed all or part of the last day.to appeal. Three other responders
(2.6%) did not say they would refuse to accept a late filing but also did not say they
would accept it late either so their answer, although ambivalent may indicate they would
not accept a late filing. It is difficult to project these percentages statewide without

- knowing exactly how many courts are not open from 8AM until SPM every day but
clearly it is a relatively small number. There is no way to determine if any of those
courts who indicated they would not accept a late filing have ever in fact denied one or if
it has even come up. I thought the responses “closed means closed” and “it’s too bad”
were the pretty clear expressions.

8. - All but a few of the other respondents said they would accept a late filing on the - °
next business day if the court were closed when they tried to file an appeal. There were a
significant number of responses, which said they had never had this problem occur. It
appears that the JP courts have generally adopted an informal solution to insure a litigant
has a right to appeal, even though their methods are not strictly within the rules. The
problem is that about 156 JP courts may not physically be able to staff a court from 8AM
until SPM every day. For the other courts who are not open from 8AM until 5PM every
day the decision as to the hours of operation is made by an independent elected official
who is allowed to set the hours their court is open. I am not sure the Texas Supreme

" Court has the authority to regulate those hours of operation, but that is for the court to
decide. Many JP courts are open from 8AM until 5PM every day but I do not know how
many. . -

RECOMMENDATIONS:

. Make no changes in the rules because it appears it is not a big problem. Some
courts are open from 8AM until SPM Monday through Friday. I estimate that about 751
courts are open every day for some period of time and most post those hours on a sign.
Of those courts who are not open from 8AM until 5SPM every day Monday through
Friday I estimate 95.5% would probably accept an appeal filed the next business day, and
- at least 93.5% would definitely accept a late filing the next day. This assumes the
responses received could be projected out for all of the JP courts in Texas. - |




Also if Rules 571 and 749 were changed to specifically provide for an appeal
to be filed late if a JP court was closed on the last day to appeal, would you also allow the
appeal to be filed late if the JP court was closed for only part of that last day to appeal?
For example if the court were open until 4PM would that trigger the rule allowing the
appeal to be filed the next business day or is there something magical about being open |
until 5SPM?

- Perhaps as few as 9.3% and as many as 15.6% of the courts who are not open
from 8AM until 5PM every day do not post a sign to indicate the hours they are open.
This could be between 79 and 132 statewide who do not post a sign and are not open
from 8AM until 5SPM every day. How would you resolve arguments over whether or not
the court was actually open until 5PM on the last day to appeal?

Another issue, which would have to be addressed, is whether or not a rule change
would only apply to appeals? For example there are other rules for JP courts which have
5 and 10 day deadlines to do something, so if a JP court were closed on the last day to file
a motion for a new trial under Rule 569 would that deadline be extended to the next
business day also? The other rules that involve deadlines to file a motion or take some
action within 5 or 10 days are Rules 535, 537, 538, 544, 566, 567, 569, 744, 748, 749b
and 749c. :

“If it is the sense of the committee to draft a rule in accordance with the Poverty
- Law Section letter then I ask that it be crafted to restrict the right to file a late appeal to
the next business day the court is open without regard to the hours the court is actually
open on that day. In other words it should be restricted to the next day only even 1f the
court is not open from 8 AM until SPM on that day. ,

If the rule were changed when would a judgment become final 1f a court i$ not
open until 5PM on the last day to appeal? For example in an eviction case would the
judge have to wait an extra day to sign a writ of possession? If the trial were held today
and a judgment was rendered for the plaintiff for possession the defendant would have 5
days to appeal from the date of the judgment. So if the trial was on Thursday the last day
to appeal would be the following Tuesday and if there were no appeal filed then the
plaintiff could come in for a writ of possession on Wednesday at 8 AM. However if the
rule were changed then I suppose the plaintiff could not get a writ of possession until
Thursday if the court were not open until SPM on Tuesday because the court would have
to wait and see if the defendant was going to come in on Thursday to appeal.



September 7, 2009

Rule 16-165a Subcommittee
- Report on the
Proposed Civil Case Cover Sheet

Submitted by Richard R. Orsinger
Chair, Rule 16-165a Rules Subcommittee
Supreme Court Advisory Committee

1. Background. In the fall of 2008, the Texas Judicial Council approved model cover sheets for
civil and family law cases, which can be modified for local use. The proposed cover sheets

would be filled out by the plaintiff's lawyer or pro se litigant whenever a civil case is filed in a

Texas District Court or County-level Court. There is one form for filing in District Court and

another for filing in County Court, and a third form for family law cases, which in some counties

can be filed in either the District or County-level court. These forms were presented to the

Supreme Court Advisory Committee at its November 21-22, 2008 meeting, but have been

slightly revised since that time. A copy of the current version of each form is attached to this e-

mail. At the meeting, the Advisory Committee suggested that the three cover sheets be

consolidated into one single cover sheet. Pursuant to that suggestion, OCA developed the

attached proposed consolidated cover sheet, which it presented to the Texas Judicial Council at:
its meetmg on August 28, 2009. The contents are the same, except for two minor changes.

During its August meeting, the Jud1c1al Council approved a motion to post the proposed
consolidated cover sheet that covers both civil and family law cases filed in both District and
County-level Courts as a model form, which can be modified for local use, on the Office of
Court Administration website for comments. At its next meeting, the Judicial Council will
consider whether to: 1) make appropriate changes to the proposed consolidated model cover
sheet in accordance with comments received; and 2) glve approval to- the consolidated model
cover sheet

2. Subcommittee Recommendation. This Supreme Court Advisory Comm1ttee subcommittee has
been requested to make a proposal only on adopting a Texas Rule of Civil Procedure to require
the filing of these forms. The current model cover sheets, and. the subsequently proposed
consolidated model cover sheet, were developed by the Office of Court Administration based on
the cover sheets currently or previously used by several Texas counties, ith input from various
civil and family judges, district and county clerks, the Supreme Court Advisory Committee and
other interested parties. The Subcommittee accepts any model cover sheet approved by the Texas
Judicial Council and proposes amending the Texas Rules of Civil Procedure to add a new Rule
78a.

3. When Cover Sheet is to be Filed. The forms themselves say that they should be filed “with
the original petition” or, in family law case, when a motion for modification or enforcement of a
final order is filed. The Subcommittee discussed with Mary Cowherd, Office of Court
Administration Deputy Director and Director of Research and Court Services,” whether we .
should try to capture information on all original claims for affirmative relief regardless of who
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files them, including counter-claims filed by the defendant, cross-claims filed by a defendant
against third parties, and third party cross-claims filed by the plaintiff in response to
counterclaims asserted by the defendant. The requirement of a cover sheet could also apply not
just to third-party practice (Rule 38), but also to interpleaders' petitions (Rule 43), intervenors'
claims for relief (Rule 60), cross-claims (Rule 97(e)), petitions to take a pre-suit deposition (Rule
202), ancillary proceedings like garnishment, attachment, and sequestration (Rules 592-734), and
to petitions relating to home equity loan foreclosures (Rule 735-736). Mary indicated that the
Office of Court Administration does not want to try to capture information from any source other
than the plaintiff's original petition, as the clerks currently report information only at the filing of
“the original petition (other than when a motion to modify or enforce is filed in a family law
case).

4, Where to Put the Requirement to File a Cover Sheet. Under the Texas Rules of Civil
Procedure, the pleadings rules are in Section 4, “Pleadings,” which includes Rules 45 through 98..
Subsection A is “General,” Subsection B is “Pleadings of Plaintiff,” and Subsection C is
“Pleadings of Defendant.” Intervenors are covered by Rules 60 and 61, under the “General”
category. The relevant rules are appended to this memo. The Subcommittee suggests that the
most logical place to insert the requirement for a civil case cover sheet directed solely to
plalntlffs is between Rules 78 and 79.

5. Proposed New Rule. This Subcommittee Proposes the following new Rule 78a:
"Rule 78a.

When a party files an original petition, that party must also file a civil case cover sheet
that includes the style of the case, name and contact information of the attorney in - -
charge or party filing the suit, state bar number of the attorney in charge (if
applicable), names of the parties, the case type, and any other information
required under local rules or in the form provided by the clerk of the court in

- which the pleading is filed. The filing of a cover sheet is for administrative
purposes and does not affect or determine how the action is commenced in district
or county court. '

Part of this language is patterned after Rule 47, but transposed to a section dealing solely with
the plaintiff's pleadings. | :

6. Relevant Exi(sting Rules Set Out.

Rule 45. Definition and System
Pleadings in the district and county courts shall
(a) be by petition and answer;

(b) consist of a statement in plain and concise language of the plaintiff's cause of action
or the defendant s grounds of defense. That an allegauon be evidentiary or be of.
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legal conclusion shall not be grounds for objection when fair notice to the
opponent is given by the allegations as a whole;

(c) contain any other matter which may be required by any law or rule authorizing or
regulating any particular action or defense;

(d) be in writing, on paper measuring approximately 8 2 inches by 11 inches, and signed
by the party or his attorney, and either the signed original together with any
verification or a copy of said original and copy of any such verification shall be
filed with the court. The use of recycled paper is strongly encouraged.

‘'When a copy of the signed original is tendered.for ﬁhng, the party or his attorney filing
such copy is required to maintain the signed original for inspection by the court or
any party incident to the suit, should a question be raised as to its authenticity.

All pleadings shall be construed so as to do substantial justice.
Ruile 46. Petition and Answer; Each One Instrument of Writing

The original petition, first supplemental petition, second supplemental petition, and eilery
other, shall each be contained in one instrument of writing, and so with the
original answer and each of the supplemental answers.

Rule 47. Claims for Relief

An original pleading which sets forth a claim for relief, whether an original petition,
counterclaim, cross-claim, or third party claim, shall contain

(a) a short statement of the cause of action sufficient to give fair notice of the claim
involved,

(b) in all claims for unliquidated damages only. the statement that the damages sought are
within the jurisdictional limits of the court, and

(c) a demand for judgment for all the other relief to which the party deems himself
entitled. :

Relief in the alternative or of several different types may be demanded; provided, further,
that upon special exception the court shall require the pleader to amend so as to
specxfy the maximum amount claimed.

Rule 48. Alternative Claims for Relief

A party may set forth two or more statements of a claim or defense alternatively or
hypothetically, either in one count or defense or in separate counts or defenses.

When two or more statements are made in the alternative and one of them if made

" independently would be sufficient, the pleading is not made insufficient by the

3



insufficiency of one or more of the alternative statements. A party may also state
as many separate claims or defenses as he has regardless of consistency and
whether based upon legal or equltable grounds or both

Rule 49. Where Several Counts

Where there are several counts in the petition, and entire damages are given, thé verdict
or judgment, as the case may be, shall be good, notwithstanding one or more of
such counts may be defective.

* * *

Rule 60. Intervenor's Pleadings

Any party may intervene by filing a pleading, subject to being stricken out by the court
for sufficient cause on the motion of any party.

\Rule 61. Trial: Intervenors: Rules Apply to All Parties

These rules of pleading shall apply equally, so far as it may be practicable to intervenors
-and to parties, when more than one, who may plead separately.

* * *

Rule 74._Filing With the Court Defined

The filing of pleadings, other papers and exhibits as required by these rules shall be made
by filing them with the clerk of the court, except that the judge may permit the.
papers to be filed with him, in which event he shall note thereon the filing date
and time and forthwith transmit them to the office of the clerk.

* * *
B. Pleadings of Plaintiff

" Rule 78. Petition; Original and Supplemental; Indorsement |

The pleading of plaintiff shall consist of an original petition, and such supplemental
petitions as may be necessary in the course of pleading by the parties to the suit.
The original petition and the supplemental petitions shall be indorsed, so as to
- show their respective positions-in the process of pleading, as “original petition,”
“plaintiff's first supplemental petition,” “plaintiff's second supplemental petition,”
. and so on, to be successively numbered, named, and indorsed.

'Rule 79. The Petition



The petifion shall state the names of the parties and their residences, if known, together
with the contents prescribed in Rule 47 above.

Rule 80. Plaintiff's Supplemental Petition

The plaintiff's supplemental petitions may contain special exceptions, general denials,
and the allegations of new matter not before alleged by him, in reply to those
which have been alleged by the defendant.

Rule 81. Defensive Matters

When the defendant sets up a counter claim, the plaintiff may plead thereto under rules
prescribed for pleadings of defensive matter by the defendant, so far as applicable.
Whenever the defendant is required to plead any matter of defense under oath, the
plaintiff shall be required to plead such matters under oath when relied on by him.

Rule 82. Special Defenses

The plaintiff need not deny any special matter of defense pleaded by the defendant, but
the same shall be regarded as denied unless expressly admitted.



PROPOSED

CAUSE NUMBER:

CIVIL/FAMILY CASE COVER SHE

COURT

(e.g:, John Smith v. All American Insurance Co; In re Mary Ann Jones; In the matter of the Estate of George Jackson)

STYLED

. Th‘:g cover sheet should be completed and filed with the original petition or, in a family law case, when a petition for modification or enforcement is filed. The
information should be the best available at the time of filing, understanding that the mfonnatlon may change before trial.- This mformanon does not constitute a

dlSCOVCl’ request, response, or su

lementation, and is not admissible at trlal

mformatlon sheet:

“1. Contact information for: person completlng case

' \'V o LA"-,.
. Names of parties in-Case: . -

“ Person eompletmg

Sérvice Type

Coantract

~ Injury or Damage. 2|5

" Re

g operty

- _cover sheet is:
: Plaintiff(s)/Petitioner(s): EJAttorney for Certiﬁed Mail

‘Name: Email: Plaintiff/Petitioner | [ENone

' _ - [EPlaintiff/Petitioner | [ElPersonal Service

L _ B

Address: Telephone: — FJPublication

- [E}waiver of Service to

. . . Defendant(s)/Respondent(s): . b: lg;:d‘ :
_City/State/Zip: Fax: : . Discovery Level :

— - — _'Level 1
e P . _ FlLevel 2

Signature: State Bar No: -
Signature - Level 3

[Attach additiona! page as necessary to list all parties)
2. Indicate case type, or identify tlie most important issue in.the case (select ohly, o )
' Civil Famll Law

- Post-judgment Actions .-

Other

AR 2| o arrlage Relatlonshlp “+_(noii Title IV-D). -
Debt/Contract 'Assault/Battery ) E]Emment Domain/ [ZlAnnuiment ' []Enforcement
- [ElConsumer/DTPA ‘Constructlon " Condemnation [EIDeclare Marriage Vond [ElModification—Custody
Debt/Contract ElDefamation '[Partition Divorce .Modlﬁcatlon——Other
E-JFraud/Mis: Malpractice []Quiet Title ) EWlth Children " Title [V-D.
 representation [ JAccounting [ Trespass to Try Title ’ 0 Children ‘Enforcement/Modlf cation
[EJOther Debt/Contract: [Legal OJ0ther Rroperty: _ [Elparentage. .
. - . edical Reciprocalé (UIFSA)
F 0’9‘0105“" e ‘Othcr Professional Support Order
gg;zgg:lw Liability: Related to.Criminal:’ - “ B SR Famlly ‘Law Case. Management
* . [#Oother Foreclosure 'Motor Vehicle Acci dent o ~Maiters - : Other Famnly Law ) (compIere if family law case):
[Franchise remises : Expunction - .Enforce Foreign Judgment ncontested (finalized within
Insurance roduct'LiaBiIity udgment Nisi [ElHabeas Corpus 6 months of filing)
‘Landlord/Tenant List Product: ENon-Disclosure ElName Change .Contested (finalized within
on-Competition : ) Seizure/Forfeiture MPTO[CCIIVC Order B 1 year o. f l{flg)
Partnership - Other Injury or Damage: @Wﬂt of habeas corpus - emoval of Disabilities - : V'R od
' [710ther Contract: - ( pre-lndlcunent of Minority . equested
) ' [Elother: ___* 'Other . Temporary Hearing
' ‘ i : L — : “INone
Employment . Other Civil* - - s TAR -..> . Parent-Child Relationship - TRO Only.
Discrimination EfAdministrative Appeal 'T ax Appraisal - ZifAdoption/Adoption with “lTemporary Orders Only
Retaliation * [EAntitrust/Unfair ElTax Delinquency " Termination i . RO & Temporary Orders
Termination Competition - Eother Tax [£IChild Protection . AR o
orker’s Compensation 'Code Violations . ¢ Child Support | - Estimated Length of
.Other Employmem uForelgn Judgment ‘ .Custody or Visitation Temporary Hearmg
.Intellectual Property estational Parenting :
ElLawyer Discipline randparent Access ' ‘<30 Minutes
EPerpetuate Testimony - [EParentage. o } §30'60 Minutes
[Flsecurities/Stock - [EfTermination of Parental Rights [#]1-2 Hours
o @Tomous Interference 'cher Parent-Child: i '/2 Day.

Probate & Mental Health

State:

4 lndlcate proeedure or. remedy, |f ap_pllable (may seIect more: than l)

[ IGuardianship — Adult Probate/Wills/Intestate Admin . .~ Appeal from ﬁlcense
Guardianship — Minor !Dependent Admin ! Mumclpal/Justlce Court 'Mandamus
. [EMental Health "~ Flndeperident Admin ZlAttachment = | ost-Judgment .
: !Other ' Other Estate Proceedings - {#Bill of Review ', .Pre_judgment Remedy - :
: ' - Certiorari [EProtective Order
3 Has this case been prevnously ﬁled or does it relate to- a case prevmus - [ZClass Action . .RCCCIVCI’
filed, in this county, or i another county or state" s L Declaratory Judgment .Sequestratlon :
EINo llGarnishment - [TRO/njunction
es, in this county, Court; — Cause # . - i nterpleader B
es, in another county or state; o
County: Cause#
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'COURT:

DISTRICT CIVIL CASE COVER SHEET

CAUSE NUMBER:

Thls Civil Cover Sheet should be completed and ﬁled with the ongmal petmon The mformatlon should be the best available at the time of filing,

i ,understanding that the information may change before trial.

This information does not constltute a dlscovcm request. response, or supplementation, and is not admissible at trial,

:

1 Styled _

(e.9., John Smith v. All American Insurance Co.; In re Mary Ann Jones; In the matter of the Estate of George Jackson)

2 Party filing this cover sheet:

3 Plamtlff(s) (hst separately) '

Check one: O Attomey for Plaintiff(s) O Plaintifi(s) a_
Name: ‘ b
- Address: ¢
City/SUzIP: - , 4. Defendant(s) (list separately)
Telephone: ‘ a. -
Fax: | b.
Emaif c
State Bar No.:
Signature:

. ~RELATED.TOCRIMINAL MATTERSE ; -

R INJURY:-OR DAMAGE: :
Debt/Contract O Assault/Battery O Administrative:App O Expunction - .
O ConsumerlDTPA O Construction . O Antitrust/Unfair Competmon 07 Judgment Nisi
[ Debt/Contract : O3 Defamation Code Violations - 0O Non-Disclosure
01 Fraud/Misrepresentation Malpractice Fareign Judgment O Seizure/Forfeiture -
0O Other. Debt/Contract -0 Accounting ‘tellectual Property "0 Writ of habeas corpus -
er Discipline pre-indictment
I Foreclosure EI derpetuate Tesnmony O Other; -,
i O Home Equity - Expedxted [Probate :
“|*+ O Other Forecldsure -0 Securities/Stack
O Franchise - # 0O Tortious Interference
I’ Insurance - O Other;
[ Landlord/Tenant :
O Non-Competition " REAL PROPERTY - T TAX
-0 Partnership - T Emlnent Domaln/Condemnatlon O Tax Appraisal® .
. Other Contract: O Partition . : " O Tax Delinquency :
: - O Quiet Title O Other Tax: -
£ O] Trespass toTry Title - .
EWPLOYNENT - 0O Other Property: -~ -
E] Discrimination::* ) :
O Retahahon
‘pphcable (may select more than one):
0 Attachment - " 3 Declaratory Judgment ’ O Mandamus O Receiver .
O Bill of Review - - O Gamishment Co -0 Post-Judgment.. ‘ O Sequestration .
0 Certiorari * - " O Interpleader ) PrejudgmentRemedy : O TRO/Injunction. -
[ Class Action - O License" . . O Turnover -
- 7, Has this case.been previously filed, or does.it relateto D No e e
a case previously filed, in this county, or in another + DYes,in this °°”"‘V C°“" Cause#: -
county or state? . El Yes; in another county or state: - . '
County State: Cause #: .

8. Level of Discovery:

O Level 1 - Ollevel2 - OlLeyel3 -~




COUNTY-LEVEL COURT CIVIL CASE COVER SHEET

COURT: T . ' CAUSENUMBER'

- This Civil Cover Sheet should be completed and filed w1th the ongmal petmon The mformatlon should be the best available at the tlme of ﬁlmg,
- B “understandmg that the information may change before trial. ‘

ThlS information does not constltute a dlscoverv request, response, or supplementatlon and is not adm1551ble at trial.

| 1. Styted:

{e.g., John Smith v. All American insurance Co,; In re Mary Ann Jones; In the matter of the Estate of George Jackson)

2. Party filing this cover sheet: : S : 3. Plamtlff(s) (hst separately)
Checkone: o Attomey fpr Plaintiff(s) O Plaintiff(s) - ' Sl a. '
' ’ ' b,
Name: ;
Address: _ €.
City/stzIP: '
- Telephone:
Fax: .
Email
State Bar No.: .
Signature:
5 Indlcate case type (check onIy 0 o - .
; “CONTRACT . ' - INJURY.OR DAMAGE { - REALPROPERTY - . .+
Debt/Contracf ] ] 0 Assault/Battery . : - . O Administrative Appéal:**" | OEminent Domain/Condemnation
0O:Consumer/DTPA , - O Construction O Antitrust/Unfair Competition " 0O Partition-
[ Debt/Contract ~ - 0 Defamation” - : - O Quiet Title
O Fraud/Misrepresentation Malpractice - O Trespass toTry Title
O Other Debt/Contract: : O Accounting - O Other Property:
Foreclosure . S —
- O:Home Equity - Expedlted O Securities/Stock ... RELATED TO CRIMINAL MATTERS -
O Other Foreclosure 0 Tortious Interference > D Expunction ©
0 Franchise 0 Other. . 0 Judgment Nisi
O Insurance - . [3 Non-Disclosure’
O Landlord/Tenant "+, O SeizurefForfeiture . -
a Non-Competrtlon . O Writ of habeas. corpus =
, DPannershlp . ! R pre-mdicf(r_nent
’ I:IOtherQontract o ‘ ‘ - O Other. :
" EMPLOYMENT . ~ PROBATEEWENTALREALT |~ TAX.
O Discrimination ' : S O Guardianship < Adutt. . - . . | D Tax Appraisal
. [JRetaliation : o s e . .. . [ 0O Guardianship~Minor . . - | " O Tax Delinquency .
- O Termination N © | OMentalHealth. -~~~ ..'OOther Tax: :
O WorkeFs:Compensation : o R 1o PmbateIWIIIslIntestate Admlnlstratlon
+ O Other Employment: . P o _DOther -
6. Indicate procedur« pplicable (may select morethan ‘one): S SO
O Appeal from municip: O Class Action..- . L DLlcense e+ OReceiver: . - . ]
O Attachment - - A [ Declaratory Judgment DMandamus R " [ Sequestration * o
O Bill of Review' - . - E ‘ 0O Gamishment. . 4t D Post-Judgment 4' .~ OTRO/njurction . - '
O Certiorari, -~ . ~ 7+ Olinterpleader L . [ Prejudgment Remedy R 0 Tumover . o
| 7. Has this case been prevtously flled ordoesitrelateto ~ ONo S .j_; S # .
a case previously filed, in th|s county, or in another. 00 Yes, in this °°”"'V Court: — :93“,5‘? "

' countyorstate? : o DYes.lnanothercountyorstate ‘ R
" : ' K ‘ County o S *"\S‘ta‘te‘: ‘ Cédse'#: '

8. Level‘of»Discbvery:f . DOlevell EILeveIZ ‘EI‘Le"yé‘I‘S,




FAMILY CASE COVER SHEET

COURT CAUSE NUMBER:

'ThlS Famlly Cover Sheet should be completed and ﬁled w1th an orlglnal petltlon or motion for modification or enforcement of final order.
The |nformat|on should be the best avallable at the time of ﬁlmg, understandmg that the mformatlon may change before trial.

. .+ This information does not constitute a dlscovcg request, resgonses or sugglementatloni and is not admissible at tnal.'

1. Styled __ :
' (e g., John Smith v. Jane Doe; In re Mary Ann Jones In the lnterest of J.G;, M.G., and K G., Chlldren)

2, Party f|I|ng this cover sheet: , Q : 3 Respondent(s) (list separately)
: 1 a
. ‘Check one: O Attomey for Petitioner(s) DPetitioner(s) b
Name: = | 4. child(ren):*
Address: - | -Name (use initials ONLY):
City/stzIP; - - o 5
T eleohone:‘
Fax;
Email:
State Bar No.: S '
Signature: ' ‘
' | es as necessary fo list all parties. ' .

5. Indicate case 'type (check only one):

MARRIAGE RELATIONSHIP POST-JUDGMENT ACTIONS
0 Annulment O Enforcement '
0O Declare Mamage Void "0 Modification "
Divorce : '
. O With Children
2 No Chilgren
OTHER FAMILY LAW TITLE iV-D
0 Enforce Foreign Judgment - _ OParentage ~ Co
O Habeas Corpus + O Reciprocals (UIFSA) .
IR O Name Change .0 Support Order .
O Protective Order Py o : L A
v [0 Removal of Dlsabllmes of Mmonty .
g O Other. .3 :
‘0 Declaratory Judgment EI Gamlshment 'D' Protective Order -
1. Has this:casebeen previously. ﬁled ‘or does it relate to a case - No. : o : n
i ed, in this county, or nother county or state?: O Yes, inthis °°unty Colrt: — — ,Céusé # —
& S0 Yes in another oounty or state County: _ -~ .. ‘ Stater.
. option, note the. court county and cause number if known : ' ‘ ) '
) Court: - Cause #:
8. Case Management. : : ’ T , S e .
0O Uncontested (finalized within 6 months of filing) . Requested Temporary Hearing R .| Estimated Length of Temporary Hearing ‘
O Contested (finalized within 1 year of filing) - m} None. DO TROonly =~ : O<30minutes © OY%day L
o e : o 0 Temporary Orders Only . . .| 0130 minutes -1 hours - - ‘
., O TRO and Temporary Orders .| O1hour=-2hours
" | 9. Service Type T L ‘
O Personal Service - o, .| Name and Address for service: .
O Publication: .~ - - CoL Ll o T
r OPosting "+ *- "0
: 0O Certified Mail ~ - - "~ .

[ Waiver of Service to be Filed .




OFFICE OF COURT ADMINISTRATION

. CARL REYNOLDS
Administrative Director

TO: Members, Supreme Court Advisory Committee
FROM.: 1 Mary Cowherd |
- Deputy Director and Director of Research and Court Services
‘DATE: September 9, 2009 |
RE: Use of Civil Cover Sheets in Other Staté and Federal Céurts :

On November 22, 2008, the Supreme Court Advisory Committee discussed the promulgation of
a Rule of Civil Procedure that requires an attorney or pro se litigant to submit a cover sheet (or
case information sheet) when filing a civil or family law case in a district or county-level court.
The Advisory Committee also discussed whether the attorney or pro se litigant filing a case
should be required to sign the completed cover sheet and, if so, the appropriate consequence
when the attorney or pro se litigant does not sign the cover sheet.

Currently, when a case is filed, the clerk must identify the case type. The purpose of the cover
sheet is twofold: 1) to take the burden off clerks in categorizing cases and make the attorney or
pro se litigant responsible for identifying what type of case is being filed, and 2) to increase the
accuracy - of monthly case activity reports that clerks must submit to the Office of Court
Administration (OCA). Cover sheets would be particularly helpful to district and county clerks
who will soon have to comply with more extensive reporting requlrements in the reports that
they submit to OCA. Last year, the Texas Judicial Council (TIC)! approved considerable
changes to the monthly case activity reports, 1nclud1ng an increase in the number of case type
categories in the reports. The changes, which take effect September 1, 2010, are the result of a
multi-year project—the Judicial Data Project—that involved many Judges clerks, and others
who recommended changes to reflect more accurately the work of district and county-level
courts.

' The Texas Judicial Counéil is the policy making body for the-'_state judiciary. The Coﬁhcil was created in 1929 by
the legislature to continuously study and report on the organization and practices of the Texas judicial system. One
of the primary duties of the Council is to gatherjudicial statistics from judges and other court officials.

EXHIBIT
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Page Two | September 9, 2009

OCA staff believe that ‘without accurate identification of the case type, the value of the case
activity statistics reported to OCA is greatly reduced. Accuracy is important not only at the state
level, but also the national level. The Court Statistics Project of the National Center for State
Courts, Conference of State Court Administrators, and others have been involved in an ongoing
national effort to encourage states to report case activity in a comparable and meaningful way.

Last fall, the TJC approved the attached current three cover sheets as model forms that can be ..
modified for local use. There are two civil cover sheets — one for district courts and one for
county-level courts — and there is one family law cover sheet for both district courts and county-
level courts. At the request of district and county clerks, certain items on the cover sheets that
the TIC approved were designated as optional items. These items are service type, discovery
level, family law case management, whether the case has been previously filed or relates to a
case previously filed, and type of procedure or remedy. The clerks said this is information that
not all clerks may want or need The minimum information that must be included on a cover
sheet is the style of the case, name and contact information of the attorney or party filing the suit,
state bar. number of the attorney (if applicable), names of the parties, and case types (the case
types to be used will be selected by the local jurisdictions but must allow the clerks to easily
classify the cases into the case type categories used to report to OCA).

At its meeting on November 22, the Advisory Committee suggested that the three cover sheets
be consolidated into one single cover sheet. Pursuant to that suggestion, OCA developed the
attached proposed consolidated cover sheet. The contents are the same, except for the following
‘two changes: 1) the categories for enforcements and modifications. in family law cases were
slightly modified so those categories would match the categories that are in the new monthly
reports; and 2) at the at the request of district and county clerks, children's initials in family law
. cases were eliminated.

OCA presented the proposed consolidated cover sheet to the TJC at its meeting on August 28,
.2009. The TJC approved a motion to post the proposed consolidated sheet that covers both civil
and family law cases filed in both district and county-level courts as a model form, which can be
modified for local use, on the OCA website for comments. The motion was approved with the
understanding that service type, discovery level, family law case management, whether the case .
has been previously filed or relates to a case that has been previously filed, and type of procedure-
or remedy are optional items. :

* At the conclusion of the November 22 meeting of the Advisory Committee, Chair Chip Babcock
referred the matter concerning the promulgation of a Rule of Civil Procedure requmng cover '
sheets to the Rule 15-165a Subcommittee for further study.

To “assist the Rule 15-165a Subcommittee and Advisory Committee in deciding whether to.
require an attorney or pro se litigant to sign cover sheets, OCA: 1) contacted a group of district

and county clerks to get their input on whether a signature should be required; 2) conducted a-.
survey of other states to determine how many states use cover sheets, whether they require a

signature, and the consequences if a signature is required and the cover sheet is not signed; and

3) contacted federal courts to determine the consequences if a 01v1l cover sheet is not submitted

or 51gned as requlred : :

205 WEST 14™ STREET, SUITE 600 » TOM C. CLARK BUILDING * (512) 463-1625 « FAX (512) 463-1648
P. O. Box 12066, CAPITOL STATION * AUSTIN, TEXAS 78711-2066 ‘
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District and County Clerk Input Regarding Signature Requirement

In April 2009, OCA sent an email to-a team of clerks that we previously assembled to assist us in
understanding the issues and problems faced by the clerks in the implementation of the new
reporting changes and to develop answers and solutions to them. We asked those clerks whether
they think a signature should be required on the cover sheets. In addition, we explained our
belief that requiring an attorney’s signature will increase the accuracy of the identification of the
case type by preventing a runner or administrative assistant who does not know anything about
the case being filed from completing a cover sheet without the filing attorney’s oversight.

The clerks responded that they do not believe that a signature should be required. They said
there is no reason to require a signature because the petition already has a signature, the cover
sheet is only for their information, and a signature serves no purpose. The clerks’ primary
concern about requiring a signature seems to relate to whether a clerk can accept a filing if the
cover sheet is not signed by an attorney or pro se litigant. In the email we sent to the clerks, we
discussed attached AG Opinion JM 727 (1987), which provides a clerk should not reject a
document if it is unsigned. Specifically, the opinion provides, “Documents are filed when they
are tendered to the district clerk. . . . The clerk should file the pleading even though the signature
of thé attorney (or the party not represented by an attorney) is not on the pleadings . ...”

Use of Civil Cover Sheets in Other States

OCA conducted a survey in June 2009 to determine the use of civil cover sheets in other states,
including whether a signature is required and, if so, the consequences when the cover sheet is not
signed. OCA sent surveys to each of the other 49 states. OCA received responses to the surveys
and to direct requests for the information solicited in the surveys from 46 states. OCA obtained
data on the remaining three states through internet research.

The survey results are, as follows:

e A majority of states (27 states, 55 percent) require the use of civil cover sheets statewide.
Another 6 states (12 percent) leave it to local jurisdictions to decide whether to require them.

e Among the 27 states requiring cover sheets statewide, policies vary regarding the filing of a
case for which a cover sheet has not been submitted:

In 15 states, a case cannot be filed;

In 3 states, a case can be filed but a cover sheet must be submitted later

In 7 states, a case can be filed regardless of subsequent submission;

In 1 state, each court sets its own rules about what happens when a cover sheet is not
prov1ded with the initiating document; and ‘

e One state could not provide a definitive answer as to whether the courts have a rxght to
refuse a filing on the basis of not having a cover sheet.
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o Of the 27 states that require the statewide use of cover sheets, 14 states require the attomey
or pro se litigant to sign the cover sheet.

¢ Among the 14 states that require a cover sheet to be signed by an attorney or pro ‘se litigant, |
policies vary regarding the filing of a case for which a cover sheet has not been signed:

e In 7 states, a case cannot be filed;
¢ In 6 states, a case is filed regardless of subsequent signature; and
» In 1 state, a case could be dismissed if the cover sheet is not signed.

Use of Civil Cover Sheets in Federal Courts

Federal courts require that a cover sheet signed by the attorney be submitted when a civil case is
filed. Civil cover sheets have been used in the federal courts since 1974. I contacted William
Putnicki, the clerk of court for the United States District Court for the Western District of Texas
(Western District), who referred me to David O’Toole, the divisional office manager for the
Austin Division of the Western District, to determine the policies and practices regarding the use
of civil cover sheets in the federal courts in the Western District. Mr. O’Toole relayed the
" following information to me: ‘

e A case will be filed even though a cover sheet has not been submitted or signed. The only
time the clerk would refuse to file a case is if the ﬁllng fee is not paid.

o If a cover sheet has not been submitted or signed, the attorney is sent a deficiency notice.
The attorney is required to cure the deficiency.

e It is within the court’s discretion whether to move forward with a case if a cover sheet has
not been submitted or signed.

o If the clerk can determine from a case filed without a cover sheet the information needed
_ (primarily the case type), then the court would most likely move forward with the case. If
. the clerk is not able to determine the needed information from the case, then there is'a

~ possibility the court would not move forward with the case until the cover sheet is submitted.
Mr. O’Toole is not personally aware of a court refusing to move forward with a case in
which the cover sheet was not signed.

» No one else can sign the cover sheet on behalf of the attorney (e. g paralegal or secretary) -
However, electronic signatures are accepted. '

e Policies and practices regarding the use of civil cover sheets probably vary among federal,
\courts :
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Conclusion and Recommendations

- A majority of states require the use of civil cover sheets statewide; and, in slightly more than half
of those states, a case cannot be filed when a cover sheet has not been submitted. Further, a
majority of the states that require the use of civil cover sheets statewide also require the cover
sheet to be signed by an attorney or pro se litigant; and, in half of those states, a case cannot be
filed if a cover sheet has not been signed.

The federal courts require a cover sheet signed by an attorney to be submitted when a civil case
is filed. In the Western District, a case will be filed even though a cover sheet has not been
submitted or signed, but that practice may vary among federal courts.

The multi-year effort involving many judges, clerks and others, which culminated in
considerable revisions to the monthly case activity reports submitted to OCA to have them
reflect more accurately the work of the district and county-level courts, will be greatly enhanced
through the use of cover sheets. If an attorney or pro se litigant, rather than the clerk, is made
responsible for identifying the type of case being filed, this will result in more accurate’
identification of the case type and the increased value of the case activity statistics reported to
OCA. Moreover, OCA staff believe that requiring an attorney’s signature on the cover sheet will
encourage attorney oversight of the completion of the cover sheets, thereby resulting in greater
accuracy of the identification of case type.

In sum, we recommend that the Advisory Committee promulgate a proposed Rule of Civil
- Procedure requiring an attorney or pro se litigant to submit a cover sheet when filing a civil or
family law case, and that the attorney or pro se litigant be required to sign the cover sheet.
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Proposed Amendments to Rules 735 and 736 of the

2
3 Texas Rules of Civil Procedure
4 .
5 PART VII - RULES RELATING TO SPECIAL PROCEEDINGS
6 :
7 SECTION 1. PROCEDURES RELATED TO HOME EQUITY, REVERSE
8 MORTGAGE, HOME EQUITY LINE OF CREDIT, AND TRANSFERRED TAX LIEN
9 ORPROPERTY TAX LOAN FORECLOSURES
10 : :
11  RULE 735. Home Equity, Reverse Mortgage, Home Equity Line of Credit, and
12 Transferred Tax Lien or Property Tax Loan Foreclosures.
13 ' ‘
14 7351 Applicability. -
15  This section applies to foreclosure of a:
16 (a) Home equity loan agreement under Article XVI, Section 50(a)(6), Texas
17 Constitution;
18 (b) = Reverse mortgage loan agreement under Article XVI, Section 50(a)(7), Texas
19 Constitution, that requires a court order under Article XVI, Section 50(k)(11),
20 -Texas Constitution;
21 (c) - Home equity line of credit loan agreement under Article XVI, Section 50(a)(6)(F)
22 and (t), Texas Constitution; or
23 (d)  Transferred tax lien or property tax loan agreement as described in Sections 32. 06
24 _and 32.065, Tax Code, and Section 351.002(2), Finance Code.
25
26 7352 Foreclosure Proceedings
27 (@ A person seeking to foreclose a lien described in Rule 735.1, except as provided
28 in 735.2(c), must obtain from a district court or court with equivalent jurisdiction
29 in a county where all or a major portion of the property is located:
30 §)) a judgment for judicial foreclosure; or :
31 " (2  anexpedited order under Rule 736.
32 (®) A Rule 736 order resulting from a Rule 736 application may be obtained as part
33 of a counterclaim, cross claim, intervention, probate or decedent related
34 proceeding, or other third party proceeding brought in a district court or court
35 with equivalent jurisdiction.
36 (c) If the debtor, mortgagor, property owner or owner of the property, or holder of a
37 - recorded preexisting first lien on the property is deceased and a personal
38 ~ representative has qualified for letters of administration in a dependent or
39 creditor’s probate administration, the judgment or order described in (a)(1) and
40 (2) must be obtained in the probate court where the administration is pending.
41 ) After a judgment or order is obtained under Rule 735 or 736, a person may
42 ‘ proceed with the foreclosure process under the loan agreement and applicable
43 ' law. :
44
45 7353 Definitions

 EXHIBIT 1

09-35
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In this section:

(@)
(b).
(©)
GY)

(e)w
®

(®

)

“Account” means the servicing records and documents related to the debtor’s loan
agreement that are kept in the regular course of business in electronic or any other
format. . : .
“Applicant” means the person seeking to obtain a Rule 736 order.

“Commercial delivery service” means a document delivery carrier or enterprise
that provides proof of delivery in the regular course of business.

“Declaration” means a statement made by an officer or employee of the mortgage
servicer obligated to service the debtor’s loan agreement. The statement must be
sworn before a notary or made under penalty of perjury.

“Debtor” means the person liable for payment of the debt evidenced by the loan
agreement that encumbers the property.

“Heir” means in the context in which the term is used: (a) a person, including the
surviving spouse, who is entitled under the statutes of descent and distribution to
the property of a decedent who dies intestate; (b) a distributee entitled to the
property of a decedent under a lawful will probated in the county where the
property is located; or (c) the current persona] representatlve of the decedent’s
estate.

“Holder of a recorded preexisting first lien on the property’ under Section
32.06(c-1), Tax Code, means the current owner or noteholder of a loan agreement
secured by a “recorded preexisting first lien” as that term is defined in this rule.
“Investor” means, for a loan agreement that is securitized: (a) a person who
suffers the risk of loss if the debtor defaults; (b) a person for whose benefit the
mortgage servicer remits the principal and interest received from the debtor’s

" scheduled loan agreement payments; or (c) the legal, beneficial, or equitable

®

@

owner or trustee of the debtor’s loan agreement that may be held by a special
purpose entity or government sponsored entity.
“Last known address” means:
(1)  For a debtor, mortgagor, property owner or owner of the property:
@) the property address, if the person’s residence is the property
encumbered by the loan agreement; or
@)  if the property encumbered by the loan agreement is not the
person’s residence, both the property address and the person’s
most recent address contained in the servicing records of the
current mortgage servicer;
2) For a holder of the current recorded preexisting first lien, the current
address for the person described in Rule 736.7, who is to be served with
© citation; or
(3)  For an heir, both the property address and the heir’s res1dence or business
address.
“Loan agreement” means the note, security instrument, and -any other document
or instrument executed contemporaneously that evidences an obligation to pay a

. loan encumbering the property.

- ®

encumbering the property.

“Mortgage Electronic Registration Systems, Inc. ” or any derivation of the name to
include “MERS” means the book entry system referred to in Section 51.0001(1),
Property Code, and may be the mortgagee of record in the official real property
records or the nominee of the lender or the beneficiary of the secunty mstrument .
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)

(m)

()

(0)

®
@

(x)

(8
®

(w)
)
(w)

“Mortgage servicer” means: '

Q) the last person to whom a debtor has been instructed to send payments for
a debt evidenced by the debtor’s loan agreement and may be an
independent third party or the owner, noteholder, or transferee of the
debtor’s loan agreement;

(2) a person authorized to administer foreclosure of the property under -
Section 51.0025, Property Code; or

(3)  If the debtor’s loan agreement has been securitized, the person who:

(1) © is obligated in writing to service the debtor’s loan agreement
account; and )

(i) remits the principal and interest received from the debtor’s
scheduled loan agreement payments to a person responsible for
distributing the debtor’s payments to the investors.

“Mortgagee” means:

)] the owner, noteholder, or investor of the debtor’s loan agreement;

@ the current grantee, nominee of the lender, beneﬁciary, or mortgagee of
record of the recorded secunty instrument securing the debtor’s loan
agreement;

3) the book entry system described in Section 51.0001(1), Property Code;

(4)  the current mortgage servicer of the debtor’s loan agreement; or

&)} the transferee of a transferred tax lien or property tax loan agreement.

“Mortgagor” means a person who is the grantor of a security interest evidenced

by a security instrument encumbering the property.

“Person” means an individual, corporation, estate, trust, partnership, association,

joint venture, limited liability company, limited liability partnership, or any other

legal or governmental entity, enterprise, or organization.

“Property” means. the real property, fixtures, and improvements encumbered by a

loan agreement sought to be foreclosed under Rule 735 or 736.

“Property address” means the street address assigned by the U.S. Postal Service to

the property encumbered by a loan agreement and, if the U.S. Postal Serv1ce has

not assigned a street address, the legal description of the property.

“Property owner” under Sections 32.06 and 32.065, Tax Code, means a debtor :

who is liable to pay a transferred tax lien or property tax loan agreement that

encumbers the property, and the “owner of the property” who must be served with
an application under Section 32.06(c)(2) and (c-1)(1). :

“Property tax loan” means a loan agreement, as provided for in 32. 065(b) Tax

Code, and as defined in Section 351.002, Finance Code.

“Recorded preexisting first lien” under Section 32.06(c)(2) and (c-1), Tax Code,

means a current contractual lien that encumbered the property at the time. the

transferred tax lien was recorded, which is evidenced by a recorded security
instrument, other than a transferred tax lien, that was recorded first in time to any
other contractual lien in the official real property records.

“Respondent” means a person named as a respondmg party in a Rule 736

application.

“Security instrument” means a deed of trust or other contractual lien document

that evidences a secunty interest encumbering the property.

“Servicing” means activities related to the administration of a debtor’s loan

agreement in the regular course of business and may include:



S 142 | 1) accounting, record keeping, escrow administration, and communication

143 with the debtor and third parties;
144 2 receiving loan payments from a debtor and remitting to the owner or
145 investor of the debtor’s loan agreement the principal and interest less
146 servicing fees received from the debtor; and
147 , (3)  administering foreclosure of the property in accordance with Section
148 51.0025, Property Code.
149 (x)  “Transferred tax lien” or “property tax loan” means a lien, as provided in Section
150 _ 32.065(b), Tax Code, and as defined in Section 351.002, Finance Code.
151 (y)  “Transferee” or “property tax lender” under Sections 32.06(c) and (c-1) and -
152 . 32.065, Tax Code, means a person authorized to pay the taxes of another and the
153 person, or the person’s successor in interest, who is the owner, noteholder, or
154 investor of a transferred tax lien or property tax loan and a person as defined in
155 Section 351.002, Finance Code.
156
157 '
158 RULE 736.1 Expedited Court Order Proceeding
159 (a) Before filing an application under this rule, notices in the sequence and time
160 required by law must be sent to the person liable for the debt and include:
161 (1)  anotice or demand to cure the default and a notice of intent to accelerate
162 the maturity of the debt, which may be combined into one notice or
163 document, unless the loan agreement provides otherwise;
164 - (2) a notice of acceleration of the maturity of the debt, unless the debt has
165 matured; and
166 (3)  any other notice required by law that is a condition precedent for initiating
167 a nonjudicial foreclosure sale prior to acceleration of the matunty of the
168 ' debt unless the debt has matured. :
169 (b)  If a person provides a change of address in writing to the mortgage servicer of the
170" debtor’s loan agreement as provided in Section 51.0021, Property Code,
171 beginning 20 days after receipt of the change of address, all notices required by
172 ' this section must be sent to the person’s new address. Previous notices properly
173 sent to the person’s former address are not required to be re-mailed or re-served.

. 174 (c)  The application, declaration, and order filed with the court shall be the same or

175 substantially the same or sumlar to the promulgated forms found in Rules 736.2

176 and 736.15.
177 (d) = All requirements for allegatlons and statements of fact in a Rule 736.2
178 , promulgated form are made a part of this rule by reference for all purposes.
179 :
180 RULE 736.2 Forms
181: ' '
182 ~(a) Home Equity, Reverse Mortgage, or Home Equity Line of Credit Application
183 Form. - : ' ‘
184 Cause No.: [ ]

IN RE [/ _Identify type of loan agreement - see IN THE | Z'yee of Court 1 COURT

Rule 735.1 ] LOAN AGREEMENT



185

186

187
188
189
190

- 191:

192
193
194
195
196
197
198
199
200
201
202
203
204
205
206
207
208

209
210

211
212

APPLICANT:

[_Name of person seeking to enforce the
debtor’s loan agreement — see Rule 735.3(b)
and (m)(1),(2) and (4) ]“Applicant”

RESPONDENT:
[ Name of each debtor — see Rule 735.3(e)
and (u) ] “Debtor”

[_Name of each mortgagor — see Rule

735.3(n) and (u) ] ‘“Mortgagor”

[_Name of each spouse, heir, or personal
representative, if applicable — see Rules
735.3(f) and (u) and 736.8 ][ “Spouse” or
“Heir” or “Distributee” or ‘“Personal

Representative” ]

GO0 CO% SO0 UOO COR COP LD LOR SO0 COP UOR OO DR GOR UOR SR

[ Name ] COUNTY, TEXAS

[ CourtDesign_ation ]

THE APPLICANT IS SEEKING AN EXPEDITED ORDER TO ALLOW A
NONJUDICIAL IN REM FORECLOSURE TO PROCEED AGAINST THE

ENCUMBERED PROPERTY IN ACCORDANCE WITH CHAPTER 51, PROPERTY
CODE, AND THE DEBTOR’S [STATE TYPE OF LOAN AGREEMENT DESCRIBED IN
RULE 735.1] LOAN AGREEMENT AGAINST THE ENCUMBERED PROPERTY.

1.

APPLICANT: [state name of the person seekinz to enforce the loan agreement]
(“Applicant”), whose address is [state street address, city, state, and zip code], is
seeking to enforce a [staie_ type of loan agreement described in Rule 735.1] loan
agreement against [state name of each debtor] (“Debtor”).

The property encumbered by' Debtor’s loan agreement is commonly known as
[state property address] (‘“Property’”). With respect to Debtor’s loan agreement:

[Note: complete (1-a) and (1-b), and, if applicable, (1-c) and (1-d)]

(1-a)

(1-b)

(1<)

[State _name of the person and choose as appropriate: (“Owner”),
(“Noteholder”), or (“Investor”)] of Debtor’s loan agreement is the person
who has the legal, beneficial, or equitable right to receive the principal and
interest received from Debtor’s scheduled loan agreement payments.
[State name] (“Mortgage Servicer’), whose address is [state street
address, city, state, - and zip codel], is the current mortgage servicer
responsible for administrating and' managing Debtor’s loan agreement
account for [state name of Mortgage Servicer’s principal, ie. Owner, |
Noteholder, or Investor or if Owner or Noteholder is acting as Mortgage
Servicer for its own account, state its own account].

(Note: if Mortgage Servicer is administering the foreclosure pursuant to
Section 51.0025, Property Code, state) As Mortgage Servicer of Debtor’s
account, [_stie name__of . Mortgage Servicer] 1s adlmmstermg the
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259
£ 260

foreclosure of the lien against the property in accordance with Section
51.0025, Property Code.

(1-d) (Note: If Mortgage Electronic Registration Systems, Inc., MERS, or a
similar derivation of the name is the current mortgagee or record,
nominee, or the beneficiary of the recorded security instrument, state)
. “[The name or derivation of the name used in the security instrument for
Mortgage Electronic Registration Systems, Inc., or MERS] (“MERS”) is
the mortgagee of record of Debtor’s security instrument filed in the
official real property records of [name of Texas county]. MERS is a book
entry system referred to in Section 51.0001(1), Property Code.

RESPONDENT:

(Note: in Paragraph 2 complete each subpart and make a separate sub-
paragraph for each person named as a respondent)
(2-a) [State name of each person liable for the loan agreement debt sought to be .
‘ foreclosedl (“Debtor”) is the person liable for payment of the debt.
evidenced by the loan agreement that encumbers the property sought to be
foreclosed and shall have citation mailed to ﬁmy—be—sewed by mailing at -
[state last known address of each debtor}.
(2-b) . [State name of each mortgagor of the security instrument sought to be
' foreclosed] (“Mortgagor”) is a grantor of the security instrument that
encumbers the property sought to be foreclosed and shall have citation
mailed to n ‘at [state Mortgagor’s last known address).
Applicant is not seekmg to collect a debt against a mortgagor who is not
liable for the loan agreement debt.
(2-) (Note if Debtor or Mortgagor is deceased, state as appropnate) [name of
surviving spouse] is the surviving spouse and [state name of each heir and
describe status, i.e., heir, distribute, or personal representative] of [state
name of each deceased Debtor or Mortgagor] (“Decedent”) who was. the -
[state whether Debtor, Mortgagor, or both Debtor and Mortgagor] of the
~ loan agreement encumbering the property sought to-be foreclosed. [state .
name of person] and shall have citation mailed to may—be—sewed at [state
the last known address of the surviving spouse, each heir, distribute, or
personal representative, as applicable]. Applicant is not seeking to collect
a debt against a surviving spouse or heir who is not hable for the loan
agreement debt. '
PROPERTY: The real property, ﬁxtures, and improvements sought to be
foreclosed are commonly known as [state property address of the encumbered
property] (“Property”) and the legal descnptlon of tbe property is: [state lega

description].
DEFAULT: Accordmg to Mortgage Servxcer s records for Debtor’s loan

* agreement account that are kept in the regular course of business; as of [state a

specific date — the date must be no more than 30 days before the date the affiant .

" executes the Rule 736.2(c) declaration attached to the application], Debtor

breached Debtor’s obligations under the terms ‘and: conditions of the loan
agreement as described in the affidavit or declaration attached to this application
and made a part of this application by reference for all purposes. Prior to filing
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this "Application, a notice or demand to cure the default, a notice of intent to
accelerate, a notice of acceleration of the maturity of the debt, and any other
notice required by law as of the date of acceleration was sent to each’ Debtor
obligated for the loan agreement debt. ‘
(Note: choose (4-a), (4-b), or (4-c) as appropriate)

(4-2)

(4b)

(4

(Note: if the default is a monetary default, state:) “Under the terms of
Debtor’s loan agreement note, as of [date stated in 4 above], Debtor has
not cured the default and at least [state number of payments in _arrears]
scheduled loan payments are in arrears. The amount necessary to cure
Debtor’s default, which includes principal, interest, escrow for taxes, and
insurance, if any, and all other fees and expenses payable by Debtor under
the terms of the loan agreement note and security instrument is at least
[state reinstatement amount in U.S. dollars] as of [date stated in 4 above].
The amount necessary to pay off Debtor’ loan agreement is at least [state
payoff amount in U.S. dollars] as.of [date stated in 4 above]. All funds

paid by Debtor to Mortgage Servicer have been credited to Debtor’s loan
agreement account, to include any funds held in a suspense account. As of
the filing date of this Application, Debtor has not cured the default,

(Note: if the default is a non-monetary default, state:) “Debtor has
breached Debtor’s obligations under the terms of Debtor’s loan agreement
note and security instrument because [state with specificity the reason for

- the non-monetary default]. To cure the default, Debtor must [state the

acts or omissions necessary to cure the defaulf]. As of the filing date of
this application, Debtor has not cured the default.
(Note: if the security instrument to be foreclosed is a reverse mortgage,

state:) “A default under Debtor’s reverse mortgage loan agreement

occurred on or about [state date of defaulf] under [state Article XVI

Section 50(k)(6)(c), Texas Constitution; Article XVI, Section 50(k)(6)(d),

Texas Constitution; or both Article XVI, Sections 50(k)(6)(c) and (d)];

and

@) [State the nature of the default as of the date specified in (4-c)
above and state what must be done to cure the default];

(ii)  [State how Applicant obtained the information necessary to form
an opinion that the debtor was deceased and there was a default];
and

(iii) The estimated fair market value of the Property as determined by
[state source for obtaining value, e.g. taxing authority, BPO, or

other credible source] was [state_amount in U.S. dollars] as of

[state date].

EXHIBITS: The originals or true and correct copies of the original documents
related to Debtor’s loan agreement or account are attached to this application and
made a part of this application by reference for all purposes. The documents
attached are listed and marked as exhibits in the order set out below:

(S-a)
(5-b)

note and evidence of transfer, if any — Exhibit 5-a;

the recorded secunty instrument and current assignment of the secunty
instrument, if any, filed in the real property records with the county clerk’s
indexing information clearly legible — Exhibit 5-b;



308 (5-c) the notice or demand to cure the default, notice of intent to accelerate,

350

309 notice of acceleration of the maturity of the debt, whether combined or in
310 separate notices, which were sent to Debtor in accordance with Chapter
311 51, Property Code, and the loan agreement — Exhibit 5-c;

312 (5-d) proof of mailing by certified mail of all notices described in (5-c) (A copy
313 of an electronic image obtained from the U.S. Postal Service’s official
314 website, a copy of a return receipt or “green card”, or a declaration
315 under penalty of perjury by the Mortgage Servicer or its attorney that
316 correlates to a particular 5-c notice sent by certified mail shall be proof of
317 mailing unless a respondent files a specific denial) — Bxhibit 5-d;

318 (5-¢) a statement by an officer or employee of the current mortgage servicer
319 . servicing Debtor’s loan agreement account as provided in Rule 736.2(c),
320 . which must be sworn before a notary or made under penalty of perjury —
321 Exhibit 5-€;

322 (5-f) in accordance with the Servicemember’s Civil Relief Act, 50 U.S.C. App.
323 § 521, a statement made under penalty of perjury that each Respondent
324. ‘ who is a natural person is not in military service (A copy of an electronic
325 image obtained from the official SCRA website of the U.S. Department of
326 Defense Manpower Data Center, at www/dmdc.osd.mil/scra/ or successor
327 , website, or a declaration from the mortgage servicer currently servicing
328 the debtor’s account that describes the respondent’s military service
329 status shall be accepted as true unless a respondent files a specific denial)
330 '~ — Exhibit 5-f;

331 » (5-g) a statement addressed to the clerk of the court providing: (a) the name and
332 last known address and response date for each Respondent to be served
333 under this rule, and (b) the property address — Exhibit 5-g; and

334 (5-h) all other notices, declarations, documents, or other instruments of any kind
335 or form required by law and proof of mailing or delivery in any manner
336 required by law up to and including acceleration as a condition precedent
337 . for conducting a non-judicial foreclosure against the Property — Exhibit 5-
338 " h. ' '

339 6. OFFSETS AND CREDITS: According to Mortgage Servicer’s records, each
340 Debtor received the use or benefit of the funds advanced under the terms of the
341 loan agreement and all lawful offsets, payments, and credits, including amounts
342 ' held in suspense, if any, have been applied to the Debtor’s account as of [date
343 . stated in 4 above]. .

344 7. RELIEF REQUESTED:  Because - Debtor breached Debtor’s loan agreement

. 345 obligations, Applicant is seeking a court order so that it may proceed with a non-

346 ' judicial in rem foreclosure of the lien encumbering the Property in accordance
347 with Chapter 51, Property Code, and the loan agreement.

348

349  [Signature Block for Applicant in accordance with Rule 571

351 (b) Transferred Tax Lien or Property Tax Loan Application Form.

352 L '

353 ' Cause No.: [___ | -

IN RE PROPERTY TAX LOAN § IN THE [_Type of Court 1 COURT
. AGREEMENT ORDER § ‘ a
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358
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361

362

363
364

. 365

366
367
368
369
370

APPLICANT:

[_Name of person seeking to enforce the

debtor’s loan agreement — see Rule
735.3(b) and (m)(1),(2),(4) and (5) ]

RESPONDENT:
[_Name of each owner of the property
who is a debtor — see Rule 735.3(r) and
" (u) ]“Debtor”’

Name of each property owner or owner

of the property — see Rule 735.3(r) and
(u) ]“Property Owner”

. [_Name ] COUNTY, TEXAS
[_Name of holder of the current

preexisting first lien — see Rule 735.3(g)
and (u) ]“First Lien Holder”

[ Name of each mortgagor —see Rule
735.3(n) and (u) ] “Mortgagor”

[_Name of each spouse, heir, or personal

representative, if applicable — see Rule

.735.3(f)(g) and (u) ] [“Spouse” or
“Heir” or ‘“Distributee or “Personal

Representative”]

[_Court Designation ]

COP WP U0 COB COR GOR S0P S0P S0P GOR UOR S0P GOR GOP GOR OB COP GO LOP GOR GOR OB GOR COS S0P DR GOR S0P

THE APPLICANT IS SEEKING AN EXPEDITED ORDER TO ALLOW A
NONJUDICIAL IN REM FORECLOSURE TO PROCEED AGAINST  THE
ENCUMBERED PROPERTY IN ACCORDANCE WITH SECTIONS 32.06 AND 32.065,
TAX CODE, CHAPTER 51, PROPERTY CODE, AND THE DEBTOR’S
TRANSFERRED TAX LIEN OR PROPERTY TAX LOAN AGREEMENT.

1. APPLICANT: [state name of the person seeking to enforce the property tax loan
agreement] (“Applicant™) whose address is [state street address, city, state, and
Zip_code] is seeking to enforce a transferred tax lien or property tax loan -
agreement against [state name of each debtor] (“Debtor”).

The property encumbered by Debtor’s loan agreement is commonly known as
- [state property address] (“Property”). With respect to Debtor’s loan agreement: -
[Note: complete (1-a) and (1-b), and if applicable (1-c) and (1-d)]
(1-a) [State name of the person — choose as appropriate: (“Owner”),
- (“Noteholder”), or (“Investor”)] of Debtor’s loan agreement is the person
who has the legal, beneficial or equitable tight to receive the principal and
interest received from Debtor’s scheduled loan agreement payments. .
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372
373
374
375
376
377
378
379
380
381

- 382

383

384 -

385
386
387
388
389
390
391
392

393 .

394

1395
. 396 -

397
398
399
400
401

402

403
404
405
406

407 .

408

409

410
411
412
413
414
415
416
417

418

(1-b)

(1)

(1-d)

(1-e)

- (Note:

[State name] (“Mortgage Servicer’), whose address is [state street
address, city, state, and zip codel, is the current mortgage servicer .
responsible for administrating and managing Debtor’s loan agreement |
account for [state name of Mortgage Servicer's principal, i.e. Owner,
Noteholder, or Investor, or if Owner or Holder is actmg as Mortgage
Servicer for its own account, state its own account].

[State _name], whose address is [state street address], is the current
transferee or property tax lender (“Transferee”) of Debtor’s loan
agreement debt encumbered by the Property. .
(Note: if Mortgage Servicer is administering the foreclosure pursuant to -
Section 51.0025, Property Code, state) As Mortgage Servicer of Debtor’s:
account, [state name of Mortgage Servicer] is administering the
foreclosure of the lien against the Property in accordance w1th Section
51.0025, Property Code.

(Note: If Mortgage Electronic Registration Systems, Inc MERS, or a
similar derivation of the name is the current mortgagee or record,
nominee for the lender, or the beneficiary of the recorded security
instrument, state:) “[The name or derivation of the name used in the
security instrument for Mortgage Flectronic Registration Systems, Inc., or
MERS] (“MERS”) is the mortgagee of record of Debtor’s security
instrument filed in the official real property records of [name of Texas

" county]. MERS is a book entry system referred to in Section 51.0001(1),

Property Code.

| RESPONDENT:

in Paragraph 2 complete each subpart and make a separate sub-

paragraph for each person named as a respondent)

(2-a)

(2-b)

(2

- (2d)

[State name of each person liable for the loan agreement debt sought to be
foreclosed] (“Debtor”) is the person liable for payment of the debt
evidenced by the transferred tax lien or property tax loan agreement that
encumbers the property sought to be foreclosed and may be served at
[state last known address of each Debtor]. ' _
[State name of each mortgagor of the security instrument sought to be
foreclosed] (“Mortgagor”) is a grantor of the security instrument that
encumbers the property sought to be foreclosed and may be served at
[state Mortgagor’s last known address]. Applicant is not seeking to collect
a debt against a mortgagor who is not liable for the loan agreement debt.
[State name of the holder of any recorded preexisting first lien on the
property as defined in Rule 735.3(g)] (“First Lien Holder”) is the current
holder of a recorded preexisting first lien encumbering the property that
was filed in the real property records before the transferred tax lien sought
to be foreclosed. The First Lien Holder may be served at Istate address .
and method of service as provided in Rule 736.71. ‘ .
(Note: if Debtor, Mortgagor, or First Lien Holder is deceased state as
appropriate) [name of surviving spouse] is the surviving spouse and [state’
name of each_heir and describe status, i.e., heir, distribute, or personal
representative] of [state name of each deceased Debtor or Mortgagor]
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427
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437
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441
442
443
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446
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451
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454 .
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456
457
458
459
460
461
462
463
464
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466

(“Decedent”) who was the [state whether Debtor, Mortgagor, or both
Debtor and Mortgagor] of the loan agreement encumbering the property
sought to be foreclosed and may be served at [state last known address of
the surviving spouse and each heir, distribute, or personal representative,
as_applicable]. Applicant is not seeking to collect a debt against a
surviving spouse or heir who is not liable for the loan agreement debt.
PROPERTY: The real property, fixtures, and improvements sought to be
foreclosed are commonly known as [state property address of the encumbered
property] (“Property”) and the legal description of the Property is: [state legal
description].
STATUTORY ALLEGATIONS: [State name of each property owner or owner of
the property liable for the property tax loan agreement] and [state name of the
transferee or property tax lender] entered into a contract that is secured by a
transferred tax lien or property tax loan agreement that encumbers the Property in
accordance with Sections 32.06 and 32.065, Tax Code. As required to be alleged
in this application by Section 32.06(c-1), Tax Code:
(“A”) “the lien is an ad valorem tax lien instead of a lien created under
Article XVI, Section 50, Texas Constitution”;
(“B”) “the applicant does not seek a court order required by Artlcle XVI,
Section 50, Texas Constitution™;
(“C”) “the Transferee has provided notice to cure default, notice of intent
to accelerate, and notice of acceleration of the maturity of the debt
to the property owner and each holder of a recorded first lien on
the property in the manner required by Sectlon 51.002, Property
Code”; and
(“D”) “the Transferee has confirmed that the property owner has not
requested a deferral of taxes authorized by Section 33.06, Tax
Code.”
DEFAULT: According to Mortgage Servicer’s records for Debtor’s loan .
agreement account that are kept in the regular course of business, as of [state a

- specific date — the date must be no more than 30 days before the date the affiant

executes the Rule 736.2(c) declaration attached to the application], Debtor
breached Debtor’s obligations under the terms and conditions of the loan
agreement as described in the affidavit or declaration attached to this application
and made a part of this application by reference for all purposes. Prior to filing
this application, a notice or demand to cure the default, a notice of intent to
accelerate, a notice of acceleration of the maturity of the debt, and any other
notice required by law as of the date of the acceleration was sent to each Debtor
obligated for the transferred tax lien or property loan and First Lien Holder, as
provided in Section 32.06(c-1)(C), Tax Code, and Section 51.002, Property Code.
(Note: Choose (5-a) or (5-b) as appropriate)
(S-a) (Note: if the default is a monetary default, state:) “Under the terms of
Debtor’s loan agreement note and security instrument as of [date stated in
5_abovel, Debtor has not cured the default and at least [state number of
payments in arrears] scheduled loan payments are in arrears. The amount -
necessary. to. cure Debtor’s default; which includes principal, interest,
escrow. for. taxes and insurance, if any, and all other fees and expenses . .
payable by Debtor under the terms of the loan agreement note and security
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495
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497
498
499
500
501
502

503 .-
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507
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-(5-b)

instrument is at least [state reinstatement amount in U.S. dollars] as of
[date stated in 5 _abovel. The amount necessary to pay off Debtor’ loan
agreement is at least [state payoff amount in U.S. dollars) as of [date
stated in 5 above]. All funds paid by Debtor to Mortgage Servicer have:
been credited to Debtor’s loan agreement account, to include any funds
held in a suspense account. As of the filing date of this application, Debtor
has not cured the default. ‘

(Note: if the default is a non-monetary default, state:) ‘“Debtor has
breached Debtor’s obligations under the terms of Debtor’s loan agreement
note and security instrument because [state with specificity the reason for
the non-monetary default]. To cure the default, Debtor must [state the
acts or omissions necessary to cure the default]. As of the filing date of
this application, Debtor has not cured the default.

EXHIBITS: The originals or true and correct copies of the original documents
related to Debtor’s loan agreement are attached to this application and made a part
of this application by reference for all purposes. The documents attached and
marked as exhibits in the order listed below are:

(6-2)
(6-b)

(6-0)

6d)

(6-¢)

(66

(6-2)

note and evidence of transfer, if any — Exhibit 6—a,

the recorded security instrument and current assignment of the security
instrument, if any, filed in the real property records with the county clerk’s
indexing information clearly legible — Exhibit 6-b;

the notice or demand to cure the default, notice of intent to accelerate, and
notice of acceleration of the maturity of the debt, whether combined or in
separate notices, which were sent to Debtor and each First Lien Holder, as
provided in Section 32.06(c-1)(C), Tax Code, and Chapter 51, Propeny
Code, and the loan agreement — Exhibit 6-c;

proof of maﬂmg by certified mail of all notices descrlbed in (6-¢); (Note: a
copy of an electronic image obtained from the U.S. Postal Service’s
official website, a copy of a return receipt or “green card”, or a
declaration under penalty of perjury by Mortgage Servicer or its attorney
that correlates to a particular 6-c notice sent by certified mail shall be
proof of mailing unless a respondent files a specific denial) — Exhibit 6-d;
a statement made under penalty of perjury by an officer or employee of
the current mortgage servicer servicing the Debtor’s loan agreement
account as provided in Rule 736.2(c), which must be sworn before a
notary or made under penalty of perjury — Exhibit 6-¢;

in accordance with the Servicemember’s Civil Relief Act, 50 U.S.C. App

~ § 521, a statement made under penalty of perjury that each Respondent

who is a natural person is not in military service (Note: a.copy of an
electronic image obtained from the official SCRA website of the U.S.
Department  of Defense @ Manpower ~Data  Center,  at
www.dmdc.osd.mil/scra/ or the successor website, or a declaration from
the mortgage servicer currently servicing the debtor’s account describing
the respondent’s military service status shall be accepted as true unless a
respondent files a specific denial) — Exhibit 6-f; -

a statement addressed to the clerk of the court providing: (a) the name and
last known address and response date for each Respondent to be served
under this rule, and (b) the property address — Exhibit 6-g; - ‘
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555
556

557 -
. 558
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560
561
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(6-h) all transferred tax liem documents required to be recorded in the real
property records under Section 32.06(d), Tax Code, — Exhibit 6-h; and
(6-1) all other notices, declarations, documents, or other instruments of any kind
- or form required by law and proof of mailing or delivery in any manner
required by law up to and including acceleration as a condition precedent
for conducting a non-judicial foreclosure against the Property — Exhibit 6-
i

7. OFFSETS AND CREDITS: According to Mortgage Servicer’'s records, each
Debtor received the use or benefit of the funds advanced under the terms of the
loan agreement and all lawful offsets, payments, and credits, including amounts
held in suspense, if any, have been applied to Debtor’s account as of [date stated

in 5 abovel.

8. ° RELIEF REQUESTED: Because Debtor breached Debtor’s loan agreement
obligations, Applicant is seeking a court order so that it may proceed with a non-
judicial in rem foreclosure of the lien encumbering the Property in accordance
with Chapter 51, Property Code, the loan agreement, and Section 32.06 and
32.065 Tax Code

[Signature Block for Appllcant in accordance with Rule 57]

() Declaration Form for Rule 736.2(a) and (b) Applications.

(Note: choose one: [NOTARIZED AFFIDAVIT or DECLARATION MADE UNDER
PENALTY OF PERJURY]) IN SUPPORT OF AN APPLICATION FILED BY [NAME OF
APPLICANT] RELATED TO THE PROPERTY COMMONLY KNOWN AS [PROPERTY
ADDRESS OF PROPERTY SOUGHT TO BE FORECLOSED].

(Choose one: state) [Before me, the undersigned authority, personally appeared (name of affiant)
who being by me duly sworn, deposed that the following statements are true and correct or
Under penalty of perjury, I (name of_ affiant) swear that the following statements are true and
correct]:

“My name is [state name of affiant] “Affiant.” I am over eighteen years of age, of sound
mind, capable of making this' affidavit, and I am personally acquainted with the facts stated
herein as to the status and circumstance of [state name of each debtor] (“Debtor’s”) loan
agreement account that is being serviced by [state name of mortgage servicer — see Rule

© 735.3(1)] (“Mortgage Servicer”). I am [state (officer) or (employee)] of [state name of Affiant’s

employer], whose address is [state street address, city, state, and zip code], and my job function
is [state Affiant’s title and job function].

All the facts stated in this declaration are true and correct, were formed after a personal

_ review of the business and public records related to the servicing of Debtor’s loan agreement ’

account or by an inquiry of a person under my supervision who personally reviewed the business
records of Debtor’s loan agreement account, and based on my: (a) knowledge of the customary
mortgage servicing records and processes which are under my custody and control as to Debtor’s
account; (b) knowledge that all the records related to Debtor’s account were made and prepared

in the ordinary course of business of originating and servicing Debtor’s account and that the .

persons or employees who maintained such accounts and records did so for the business purpose
of maintaining a complete and accurate record of matters related to the servicing Debtor’s loan .
agreement and account; and (c) familiarity with the manner and processes in which Mortgage
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Servicer compiles and maintains the records and files related to Debtor’s account, whether in
paper or electronic form.
I adopt by reference the apphcatlon, records, and declaration attached to the appllcatron

" on the date stated.

The documents attached to the application or my application were made and kept in the
regular course of business for originating and servicing Debtor’s loan agreement account; the
documents were made at or near the date and time reflected in the documents; and the -
information contained in Debtor’s servicing account file was recorded by a person with
knowledge of the transmitted information. According to the mortgage servicing records of
Debtor’s account, the documents attached to the application are the originals or true and correct
copies of the originals.

The business records of [state name of Mortgage Servicer] indicate that all the
foreclosure related notices attached to the application were properly addressed to each addressee
and timely delivered into the custody and control of the U.S. Postal Service.

According to mortgage servicing records of Debtor’s account, [state name of each
Debtor] is. the maker of the note or the current obligor of the note evidenced by the loan
agreement that encumbers the property sought to be foreclosed. Debtor has had the use and
benefit of all funds advanced under the terms of the loan agreement by the original lender to

- Debtor and Debtor has not indicated that Debtor is not liable for the loan agreement debt. The

property securing Debtor’s loan agreement is commonly known as [property address] and is
more specifically described as: [legal description].

According to a review of Mortgage Servicer’s records relating to Debtor’s account that
was made on [state date which must be no more than 30 days before Affiant executes this
declaration and should be the same as the date contained in the application), the number of
Debtor’s loan payments which were in arrears were [state number]. As of [date — typically a date .
30 days in the future of the date the application is prepared] the amount necessary to cure
Debtor’s default is [stafe reinstatement amount in U.S. dollars], and the payoff amount is [state
amount in U.S. dollars] according to Mortgage Servicer’s records. All lawful offsets, payments,
and credits to include funds held in suspense, if any, have been applied in the calculation of what
Debtor owes under the terms and conditions of the loan agreement.

It is the customary business practice of Mortgage Servicer to terminate a foreclosure
proceeding if Debtor’s account is brought current at any tirne before the property encumbered by
Debtor’s loan agreement is auctioned at a foreclosure sale. '

According to the servicing records of [state name of the person servicing Debtor’s
account], [state name of the owner, noteholder, or investor of Debtor’s account] is the [state
“Owner” or “Noteholder” or “Investor”] of Debtor’s loan agreement and is the person: (a) for

- whose benefit Mortgage Servicer of Debtor’s account remits the principal and interest received
-from Debtor; and (b) who suffers the risk of loss if Debtor defaults. (Note: if applicable, state:)

[state name of Mortgage Servicer] is the duly authorized agent for loan service administration for

[name of Owner, Noteholder, or Investor] and has been retained to administer all loan servicing

activities related to Debtor’s loan agreement to include foreclosure in accordance w1th Sectlon.
51.0025, Property Code.

(If Debtor’s loan agreement is a tran.#erred tax lien or property tax loan, state) Debtor’s

loan agreement is a transferred tax lien or property tax loan and [state name and current address

of transferee] is the current transferee of Debtor’s loan agreement. All conditions precedent -

required by Sections 32.06 and 32.065 of the Tax Code for mmatmg a foreclosure under Texas '

Rule of C1v1l Procedure 735 or 736 have been timely accomplished.
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On the date I signed this declaration, the default status of Debtor’s account had not been
cured and all the information contained in the application and my declaration was true and
correct as of the stated date.

Dated this day of

[Signature of Affiant]

[Printed name of Affiant and Title]
[Address of Affiant]

(CHOOSE ONE OF THE‘VERIFICATON OPTIONS BELOW)

“1, [state name of Affiant] am the [state title or job responsibility of Affiant] am an [state (officer)
or (employee)] of [state name and address of Mortgage Servicer servicing Debtor’s loan
agreement] and declare under penalty of perjury that I have read the application and all attached
exhibits to which my declaration is to be affixed and the statements and averments made in the

“application and exhibits and my declaration are true and correct as of the date stated.

[Signature of Affiant]
OR '

. STATE OF [state]

COUNTY OF [county]

Before me, on this day personally appeared [state name of Affiant] an [state (officer) or
(employee)] of [state name and address of the Mortgage Servicer servicing Debtor’s loan
agreement] (choose.one, state [known to me or proved to me on the oath of (name of witness) or
proved to me through (description of identity card or other document)]) to be the person whose
name is subscribed to the foregoing instrument and being sworn by me acknowledged to me that
s/he read the application and all attached exhibits to which his or her declaration is affixed and
the statements and averments made in the application and exhibits are true and correct as of the
date stated.

N

4
Swom to and subscribed on this [day] day of [month], [year].

[SEAL]
[Title of notary or officer]
My commission expires: [date]
7363 Duties of Appﬁcint with Regard to Service

- (a) Upon filing the application, the applicant shall provide the clerk of the court, for
each citation required under this rule: '
(1) sufficient copies of the application, declaration, and exhibits for
‘ attachment to each citation, unless the filing was made electronically and
the clerk directs that copies are not required;
(2) a statement containing:
(a) the name and last known address for each person to be served with
citation; and »
(b) the property address of the property sought to be foreclosed.
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(b)

©

(3) unless the clerk instructs otherwise, a self addressed postage prepaid
envelope or wrapper for the return of all citations served by the clerk.
The party requesting a citation shall be responsible for obtaining service of each
citation with a copy of the applicati'on declaration, and all attached exhibits
attached.

. At the time of filing of an apphcatlon the applicant shall pay all filing fees, all

citation preparation and service of citation fees due the clerk, and all other service
of process fees due that may be due at the time of filing, as well as all other
authorized costs and expenses of court, all of which shall be taxed as costs of
court. ‘

736.4 Citation

(a)

- ®

(c).

A condition precedent for filing an application w1th the clerk of the court is the

payment of all fees and costs due for filing the application, preparation of citation,

and mailing serviee of citation in accordance with Rule 736.5, and collection of

fees required for service under Rules 736.6, 736.7, and 736.8, if applicable. Upon

request, the clerk of the court shall issue:

€3] one citation for each debtor and each mortgagor at their last known
" address;

(2)  two citations for the property - one for mailing and the other served - by

addressing the citations to “RESIDENT OF [property address]” at the
-property address; '
(3) if a person who would otherwise be a respondent is deceased, as
applicable:
(i) . one citation for the personal representative of the decedent’s estate;
or -
(i)  if no personal representative has been quahﬁed, ,
a. one citation for the surviving spouse at the surviving spouse’s
last known address and one citation for each heir at the heir's .
last known address, or ‘
b. if the name or last known address of the surviving spouse or an
heir is unknown, one citation addressed to “surviving spouse of
[name of decedent]” at the property address and one citation
addressed to “heus of [name of decedent]” at the property
: address; and
(4)  for a Rule 736.2(b) property tax loan apphcatlon
@) the citations described in (a)(1)-(3),. ,
(ii)  one citation for each property owner or owner of the property, and
(iii) one citation for any holder of a recorded preemstmg first hen on
the property.
The cost for preparing and issuing each citation shall be in accordance with

- Section 51.317, Government Code, shall be paid to the clerk of the court at the

time the application is accepted for filing, and shall be taxed as cost of court.
The response date contained in a citation to be served by the clerk of the court on
a person named as a debtor, mortgagor, property owner or owner of the property,

surviving spouse, heir, or personal representative shall be the first Monday -

unless the Monday is a federal or state holiday and then the next day — after the
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(©)

@
(e)

®
®

(a)

(b)

expiration of 38 days of service of the citation by the clerk of the court made in
accordance with Rule 736.5(c). '

The response date contained in a citation served on the holder of a recorded
preexisting first lien encumbering the property shall be the Monday next
following the expiration of 20 days after the date service is made under Rule
736.7. .

For a citation addressed to and served on the resident of the property, as provided
in Rule 736.6, no return date is applicable.

The clerk of the court shall attach to each citation a copy of the application,
declaration, and exhibits.

The clerk shall include the assigned cause or case number, court, court number,
and date of filing on each application served with a citation.

The clerk of the court shall prepare and have delivered other citations as directed
by the requesting party.

Service of Citation by Court Clerk by First Class Mail

The clerk of the court shall serve a citation by first class mail on each person
named in Rule 736.4(a), as applicable.

Service is complete when a citation and application, including the declaration and
exhibits, are deposited into the custody and control of the U.S. Postal Service in a
properly addressed, postage prepaid wrapper or envelope.

The return date of a citation served by the clerk of the court is calculated from the
date the citation and application were placed in the custody and control of the
U.S. Postal Service in accordance with the clerk of the court’s standard mailing
procedures and Rule 736.4(c).

Under this rule, a return of service that is regular on its face is prima facxe
evidence of proper service by the clerk.

The clerk of the court may collect a reasonable fee not to exceed $10.00 for each

_ citation served by the clerk of the court to compensate for the costs of handhng

and mailing. in-eeeordas
as-may-be-amended:

The clerk of the court shall prov1de the apphcant w1th a return of service for each
citation served under this subdivision.

The cost of service of citation by the clerk of the court shall be paid by the
applicant at the time of filing the application and shall be taxed as a cost of court.

Service of Citation on the Property by Delivery to the Property Address

In addition to mailing serviee-of a citation by the clerk of the court under Rule
736.5, the applicant shall deliver a citation addressed to “RESIDENT of [property
address]” to any sheriff, constable, or other person authorized by Rule 103 to .
serve a citation on the property.

The citation and application, including the declaration and all exhibits, shall be
placed in a plain wrapper or envelope w1thout any other markings except the
following conspxcuous notation:

TO THE RESIDENTS OF [PROPERTY ADDRESS)
IMPORTANT LEGAL DOCUMENT INSIDE
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736.7

(d)

(e

®

| (®

(@

(b)

The citation shall be personalfy served by the sheriff, constable, or other person

authorized by Rule 103 by delivering the citation to any person over the age of

sixteen (16) years residing at the property. -

(1)  If service on a person at the property address is unsuccessful, the citation
shall be served by securely affixing the envelope or wrapper to the front
door or main entry of the property. ‘

(2) If the property cannot be accessed or is located. in a gated community,
within 24 hours of the attempted delivery of citation on the property, the
authorized process server shall deposit the citation in a prepaid wrapper or
envelope addressed to “RESIDENT at [state property address]” with the
notation “DO NOT RETURN TO SENDER” into the custody and control
of the U.S. Postal Service’s express mail service or a commercial delivery
service.

The authorized process server shall state on the return of citation his or her name,
and the date, time, and ultimate method of the service of citation under (c). If
service is by prepaid express mail or commercial delivery service, the authorized
process server shall attach the document tracking number and original receipt of
payment of the delivery charge from the U.S. Posta.l Service or commercial -
delivery service.

The recipient of a citation addressed to the resident at the property address is not

required to file a response unless the recipient is othérwise named as a respondent

in the application and a response is due from such person as provided in this rule.

~ The return of service on the property address must be on file with the clerk of the

court at least 20 days before a judge may sign a default order.
The cost for service of a citation to the property at the property address shall be
paid by the applicant and shall be taxed as a cost of court.

Service of Transferred or Property Tax Lien Application on the Holder of a

Recorded Preexisting First Lien on the Property

For a transferred tax lien or property tax loan application, the applicant shall

obtain personal- service on any person who is the current holder of a recorded

preexisting first lien on the property by delivery of citation to any sheriff,

constable, or other person authorized by Rule 103 to serve process.

Service of citation on the cumrent holder of a recorded preexisting first lien shall

be by delivery of the citation to:

(1) the person, if a natural person;

2) the person’s current Texas registered agent;

(3)  the person’s president, vice president, or general counsel at the person’s
principal place of business;

. (4) - if the person is a non-resident, the Texas Secretary of State with a

statement containing the name and address of the non-resident person’s
residence or home office in accordance with Section 17.045, C1v11'
- Practices and Remedies Code; ‘

(5) the office manager or the person in charge who is over 21 years of age at
the person’s current principal place of business address, if the person is an
unincorporated business association;

(6) the current mortgage servicer of the recorded preexisting first lien; or

@)) in the event that servxce cannot be effected under (1)-(6):
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(©)

(a)

@) the address of the holder of the recorded preexisting first lien on

, the property as listed in the document evidencing the lien recorded
in the real property records; or

(ii) the person or persons otherwise entitled to service of a petition in
the manner set forth in Rule 106(b).

The cost for service of a citation, on any person who is the current holder of a
recorded preexisting lien on the property shall be paid by the applicant and shall
be taxed as a cost of court.

- Application and Service on Heirs of Decedent

If a debtor, mortgagor, property owner or owner of the property, or holder of a
recorded preexisting first lien on the property as defined in Rule 735.3 is
deceased, the promulgated forms contained in Rules 736.2 and 736.17 must be
modified to include the following:

M

2

3

@)

®

The deceased person shall be identified by name and last known address
and thereafter identified as “Decedent” in the application, declaration, and
order.

If a probate proceeding has been opened for the decedent’s estate, provide:

@) the type of probate proceeding opened for the decedent’s estate;

(ii)  if the probate proceeding requires the appointment of a personal
representative, the name, address, and date the person qualified as
the personal representative of the decedent’s estate;

(iii)  the caption of the proceeding to include name of the decedent, case

' or cause number, court, county, state, and date of filing of the

. probate proceeding; and

(iv)  a statement that [name of personal representative] is the qualified
personal representative of the decedent’s estate.

If a probate proceeding has been opened for the decedent’s estate

requiring the appointment of a personal representative, but an order

appointing a personal representative has not been entered or a personal

representative has not been qualified, provide: .

@) the caption of the proceeding to include the name of decedent case
or cause number, court, county, state, and filing date of the probate N

- proceeding;

(i)  the name and address of the person opening the probate proceedmg
and the person’s attorney of record, if any; and - '

(iii) a statement that no person has qualified .as the personal -
representative of the decedent’s estate. '

A statement specifying whether the surviving spouse acquires all right title

and interest of the decedent’s interest in the property in accordance with

Section 45, Probate Code, as it may be amended, and if so, the name and

current address of the surviving spouse.

If the surviving spouse does not acquire the decedent s interest in the

property or the decedent’s spouse predeceased the decedent and -no

personal representative for the decedent’s estate has quahﬁed provide:

(1) - the name and last known address of the surviving spouse and the

name and last known address of each heir who has an interest in
the property sought to be foreclosed under the statutes of descent

19



848
849

350
851
852

853

- 854
855
856
857
858
859
860
861
862
863
864

865 .

866
- 867
868
869
870
871
872
873
874
875
876
877
878
879
880
881
882
883
884
885

886 .

887
888

889 -

890

. 891
. 892
893
. 894
. 895

-

©

(@

and distribution to the second/third degree of consanguinity as
provided in Section 573.024, Government Code;

(i))  if the name, last known address, or whereabouts of the surviving
spouse or an heir is unknown, describe the due diligence exercised
to find or locate the whereabouts of the spouse or heir; and

@iii)  if an heir is a minor child or norn compos mentis person, state the
name and last known address of such person and identify by name
and last known address the parent, natural guardian, next friend, or
person with a power of attorney for the person or if a guardianship
has been opened for the person the name and last known address of
the guardian of the person’s estate.

6) State the estimated “as is” appraised or fair market value of the property
sought to be foreclosed, supported by documentation from two sources
which may be a current appraisal, broker’s price opinion (BPO), valuation
from an official taxing authority, or automated valuation model appraisal
(AVM) that is less than six months old. A

@) If the decedent’s will has been probated in the county where the property
1is located, identify by name and last known address of all the distributees
of the property under the decedent’s will.

(8)  State whether there is any equity in the property after deducting the payoff

' of the lien sough to be foreclosed, any known inferior liens, and the -
amount of any governmental liens to include ad valorem liens
encumbering the property as of a date that must be within 60 days of the
date of filing the application, and provide a schedule showmg how the
equity calculation was made.

The applicant is responsible for obtaining personal service on:

(1) = the personal representative of decedent’s estate if a personal representative

has qualified;
(2)  if a personal representative has not qualified:
6y the surviving spouse who acquires all of the decedent’s right, title,
and interest in the property under Section 45, Probate Code,
amended; :
(i)  if the surviving spouse does not acquire the decedent’s. interest in’

the property under Section 45, Probate Code, as amended, the heirs - -

of the decedent in the order of taking to the second degree of
consanguinity under Section 573.024, Government Code, with
service of citation for each heir who is a minor child or a non
compos menits person on the person’s legal'guardian and if no
legal guardian has been appointed, the person’s natural guardian,
next friend, or person with a power of attomey for the person’s
estate; and

(iii) the distributees under the decedent’s will if 1t is probated in the A

' county where the property is located.

- Ifa surv1v1ng spouse or an heir must be served and the name or whereabouts of

the surviving spouse or heir i is unknown, citation by pubhcatnon is requlred under
Rule 109 or 109a. .

* Notwithstanding other provisions of this rule, if a dependent or crethor $ probate

administration is pending fora decedent s estate and a personal representative has .
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qualified for letters of administration, an application under Rule 735 or 736 must
be filed in the probate court where the administration is pending.

736.9 Citation Form ' '

A citation under this rule shall be sufficient if, when completed, the citation is regular on its
face and is substantially the same or sumlar to the promulgated citation form contained in this
rule.

» THE STATE OF TEXAS
CITATION FOR A TEX. R. CIV. PROC. 736 ORDER

[NOTE: The clerk of the court may use the clerk’s customary caption for a
citation, but at a minimum, the caption must contain the name and location
of the court, cause or suit number on the docket, the date the application
was filed, the names of the parties, the property address or the name and
address of the person to be served and the date the cltatlon was
prepared.]

YOU HAVE BEEN SUED

You should carefully read and understand the allegations contained in the application,
declaration, and exhibits attached to this citation because it may affect your rights in the
described property. You may employ an attomney.

RESPONSE DATE

The response date marked below is the date you or your attorney should file a response with the

clerk of the court. | |

0 (a) As a debtor, mortgagor, property owner, spouse, heir, or personal representative, you or
your attorney must file a written response to the allegations contained in the application
with the clerk of the court at the clerk’s address listed below on [the specific date certain
the clerk of the court puts in this blank that is calculated in accordance with Rules
736.4(c) and 736.5(c)].

o(b) As the holder of a current recorded preexisting first lien on the property, you or your
attorney must file a response with the clerk of the court on or before 10:00 AM on the
first Monday after the expiration of 20 days from the date the c1tat10n was served on you
in accordance with Texas Rule of Civil Procedure 736.7.

o(c) For a citation addressed to “RESIDENT at the Property Address”, no response is required
from you, unless you have been served with citation as a debtor, mortgagor, property
owner or owner of the property, spouse, heir, or personal representative.

IF YOU OR YOUR ATTORNEY DOES NOT FILE A TIMELY WRITTEN RESPONSE
WITH THE CLERK OF THE COURT, YOUR FAILURE TO RESPOND WILL BE
DEEMED YOUR CONSENT FOR AN ENTRY OF A DEFAULT ORDER BY THE
COURT WITHOUT A HEARING. AN ORDER WILL ALLOW THE APPLICANT OR
ITS SUCCESSOR TO PROCEED WITH FORECLOSURE OF A LIEN ENCUMBERING
THE PROPERTY '

If you file a written response, it must contain at a minimum the following information: (a) your
name and the current mailing address for you or your attorney [so that a notice of the date, time,
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and place of a hearing in this matter may be sent]; (b) the cause or case number and the name,
county, and number of the court, which may be obtained from the application that was attached
to the citation served on you; and (c) your response or defense to the allegations contained in the
application. '

[NOTE: The clerk of the court may use the clerk’s customary form of citation
verification. But at a minimum, the verification must include the date of issuance
of the citation, signature block and seal of the court, and the name and address of
person signing the citation on behalf of the clerk.]

e e — ‘-------Q-—-—-RETURN- -------------- -
Came to hand on the day of [month], [year] at o’clock M., and executed on
the day of [month], [year] at o’clock ___ M. by delivery of an original or a

duplicate original citation to the person or property named in the citation, with a true and correct
copy of the application, declaration, and all exhibits attached, by:
(MARK ONE)
0 Mailing Serviee was made in accordance with Texas Rule of Civil Procedure 736.5.
o Mailing Service was made on the property at the property address in accordance with
" Texas Rule of Civil Procedure 736.6(c). ‘

o Service was made on the property in accordance with Texas Rule of Civil Procedure
736.6(c)(1).

o Service was made on the property in accordance with Texas Rule of Civil Procedure .
736.6(c)(2). '

o Service was made on the property in accordance with Texas Rule of Civil Procedure
736.6(d). Attached is the original payment receipt with tracking number as required by
Texas Rule of Civil Procedure 736.6(d). -

o Service on the current holder of the current recorded preexisting first lren against the
property was made in accordance with Texas Rule of Civil Procedure 736.7, by
delivering a citation to [state name of person representing the holder of the current
recorded preexisting first lien on the property in accordance with Rule 736.7(b)] at [state
location where citation was personally served] by. [state means or method of service in
accordance with Rule736.7(b)(1)-(6)] on [state date]. If the person served was the
mortgage servicer of the current recorded preexrstmg first lien against the property state
[name of mortgage servicer] is the mortgagor servicer for [name of the current holder of
‘the recorded preexisting first lien against the propertyl.

O Service on a spouse, heir, or personal representative was made by delivery of a citation to
[state_name of person) at [state location where citation was personally served] in
accordance with Texas Rule of Civil Procedure 736.8.

[Signature of Process Server]

[Printed Name of Process Server

[Address of Process Server]
[State authonty oLProcess Server, i.e. Shenﬁ Constable, Rule 103]

STATE OF TEXAS

 COUNTY OF [ ]
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This instrument was acknowledged before me on [date] by [name of officer or authorized person
under Rule 103), [title or authority of person servicing citation] acting in his/her official or
authorized capacity.

[SEAL]

Notary Public in and for the

State of [ : |

Notary Name: [Printed]
My commission expires: [Date]

736.10 Amended Application

If the servicing or ownership rights of a debtor’s loan agreement are transferred or assigned to
another person before an order is signed under this rule:
@ the appllcatlon must be amended to reflect the name, address, and status of the
person’s Successor or assignee;
(b)  the amended application must be served in accordance W1th Rule 21a on each
person who filed a response with the clerk of the court; and
(©) if the mortgage servicer of the debtor’s loan agreement is transferred or assigned
before the response due date stated in a citation served on the respondent expires,
and the respondent received notice of the change of servicing in accordance with
12 U.S.C. 2605 more than 30 days before an application was filed under this rule,
an amended application must be re-served in accordance with Rules 736.4
through 736.8 on all respondents whose response due date has not expired.

736.11 Response ,
(a) A response shall be filed with the clerk of the court and a copy of the response
with any affidavits, declarations, documents, or other attachments shall be served

on the applicant or the applicant’s attorney in accordance with Rule 21a.

(b) A response may be in the form of a general denial under Rule 92 except that a
respondent must affirmatively plead:

(1) a person named as a debtor or mortgagor in the application did not sign or
assume the loan agreement documents or instruments evidencing the debt;

(2)  the dollar amounts claimed as due or in arrears as of the date specified in
the application are materially incorrect;

3) the default under the loan agreement was cured as of the date the response
was filed;

(4)  any document attached to the apphcatlon is not a true and correct copy of
the original; or

(5)  proof of a payment in accordance with Rule 95.

(c) Each response filed by a natural person pro se shall contain the person’s Us.
Postal Service mailing address, property address, phone number, and facsimile or
email address, if the person desires to be contacted by facsimile or email. An
attorney filing a response shall sign the response in accordance with Rule 57.

@ No counterclaim, cross claim, third party claim, intervention, or other cause of

© action or claim may be filed or consideréd by the court in a Rule 736 proceeding.
Such claims or causes of action must be brought in a separate and independent
original proceeding filed in a court of competent jurisdiction. If a counterclaim,
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(b)

736.13

cross claim, third party claim, or intervention is filed in a Rule 736 proceeding,
the court shall strike such claims in the original Rule 736 proceedmg

Hearing When Response Flled ,
If a response is filed before a default order is signed, applicant shall obtain a

hearing date, time, and place from the clerk of the court. The hearing shall be held

not earlier than 10 days and not less than 30 days after a request for a hearing is
made. The applicant or applicant’s counsel shall send notice of the date, time,

and place of the hearing in accordance with Rule 21a to each person who.files a .
response. A duplicate copy of the notice of hearing sent to each person filing a

response shall be mailed or delivered to the clerk of the court. Proof of mailing or

delivery of the notice of hearing to each respondent filing a response shall be

retained by applicant or applicant’s attorney.

The only issue to be determined at a Rule 736 hearing is whether the applicant is

entitled to proceed with foreclosure under Chapter 51, Property‘ Code, the debtor’s

" loan agreement, and, if the debtor’s loan agreement is a property tax loan or

transferred tax lien loan agreement, Sections 32.06 and 32.065, Tax Code

Default

If a respondent fails to file a response prescnbed by Rule 7364 all matters alleged in the
application and declaration shall be accepted as prima facie evidence of the truth of the matters
alleged. Within 10 days after the due date for the respondent’s response, the court shall sign a -
default order, without hearing, provided:

(@)
| (®)

©)

736.14

the record shows the appllcatlon and declaration conform to Rule 736.2;

- the record shows proper service on all respondents and that the return of service

of citation has been on file with the clerk of the court for at least 10 days
exclusive of the date of filing except the return of service on the property which
shall be on file for 20 days exclusive of the date of filing; and ‘

a proposed default order conformmg to Rule 736.15 was previously filed with the
clerk of the court. .

Discovery.

No discovery of any kind shall be perrmtted ina Rule 736 proceedmg

736:15

@ -

®
©

@
(e)

Order

An order granting or denying an apphcatxon under Rule 736 is final and is not
subject to a motion for rehearing, new trial, bill of review, or appeal.

The presiding judge must provide the attorney for the applicant or respondent, if -
any, the reason an application, response, or order was denied and record the
reason for such denial on the court’s docket sheet. o

Any challenge to an order signed under this rule must be filed in the form of a
new suit filed in a separate and mdependent original proceedmg in a court of

. competent jurisdiction.

An order under this rule shall expire 180 days after the date the order is s1gned ‘
The form of a Rule 736 order shall be sufficient if it is substa.ntla]ly the same or
similar to the following promulgated form. . ‘
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CAPTION OF THE APPLICATION CURRENTLY
ON FILE WITH THE CLERK OF THE COURT

DEFAULT ORDER

1. On the day of , the court considered the application filed in this
cause by [name of applicant and applicant’s street address, city, state, and zip codel].
The court has determined that it has jurisdiction over the subject matter and the parties in
this proceeding. Though properly served with the citation and the application,
declaration, and exhibits, [name or each party who failed to file a timely response — the
court may conspicuously cross out the name of any person against whom the default
order does not apply], (hereinafter “Respondent”) failed to file a response within the time
required by law and wholly made default. The court deems a Respondent’s failure to file
a response as the Respondent s consent for the court to enter a default order. The citation
and proof of service have been on file with the court in the time provided by Rule
736.13(b).

2. The property made the subject of the application is commonly known as [property

" address] and the legal description of the property is: [legal description].

3. Based on the declaration of the applicant or applicant’s representative, any Respondent
who is a natural person and who is subject to this default order is not a member of the
United States military.

4. Therefore, the court GRANTS an order allowing the applicant to proceed with
foreclosure under Chapter 51, Property Code, the loan agreement, and, if applicable,

Sections 32.06 and 32.065, Tax Code.

5. This order is final and not subject to a motion for rehearing, new trial, or appeal. Any .
challenge of this order must in the form of a new suit filed in a separate and independent
original proceeding in a court of competent jurisdiction at least 24 hours before the
property described herein is auctioned at a foreclosure sale.

6. The clerk of the court is directed to hand deliver or mail by first class mail a conformed
copy of this order to applicant or applicant’s counsel and to each Respondent.

7. The applicant or its agents or attorneys may communicate w1th any party or other person
as reasonably necessary to effectuate a foreclosure sale. .

8. This order shall expire 180 days after the date this order is signed.

SIGNED this day of , 20

JUDGE PRESIDING

736.16 Effect of the Order

An order and any determination of law or fact made under this rule is without prejudice and has
no res judicata, collateral estoppel, or estoppel by judgment effect in any other proceeding or
suit. The failure of a respondent to dispute the validity of the debt under this section may not be
construed by any court as an admission of hablhty by the respondent.

736.17 - Bankruptcy
- (a) - If a respondent files bankruptcy after an apphcatlon is filed and a true and correct
file stamped copy of the first page of the bankruptcy petition is filed with the
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clerk of the court, the Rule 736 proceeding shall be dismissed unless, within 90
days after the respondent was served with citation under this rule, the automatic
" stay under the United States Bankruptcy Code, 11 U.S.C. § 362, is lifted or the
. bankruptcy case is closed, dismissed, or respondent is discharged.
(b)  If a Rule 736 order has been signed and a respondent files bankruptcy, the Rule
736 order is void 180 days after the date the Rule 736 order was signed.

| 736.18 Abatement and Dismissal

A Rule 736 proceeding is automatically abated and must be dzsmtssed if, before an order is
signed under this rule, the respondem

‘ LI ) files.a separate original civil suit in a court of competent jurisdiction that puts in issue any

matter arising under or related to the loan agreement, the property, or the foreclosure process,
and

(2) files, in the court and under the cause number of the pending Rule 736 'applicat'ion a notice.
of the filing of the separate original civil suit with a mlthe orzglnal petition or complamt
attached, < : ‘
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736.19 Order of Foreclosure Void

An order signed under this rule Rule 736.15 is void and automatically vacated if. no later than

35:00 Q.m. the Monday prior to the Qasted toreclosure sale date, the resgondent'

(1) files a separate original civil suit in a court of competent jurisdiction that puts in issue any

matter arising under or related to the loan agreement, the property, or the foreclosure process,
and <

(2) files, in the court and under thé cause number of the pending Rule 736 application, a notice
of the filing of the separate original civil sutt with a copy of the original petition or coleamt
attached.

The respondent must make a good faith, reasonable effort to provide actual notice prior to the
foreclosure sale of the property to the trustee, substitute trustee, or applicant’s attorney that a

separate original civil suit has been filed. A respondent or respondent’s attorney who fails, in
bad faith, to make this reasonable effort is subject to monetary sanctions.

736.2019 Attachment of Order to Trustee’s Foreclbsure Deed
After foreclosure of the property described in a Rule 736 order, a conformed copy of the court’s
Rule 736 order shall be attached to the trustee or substitute trustee’s deed.

736.2120 . Supplementation of Citations and References

In accordance with Rules 818 and 819, wherever this section refers to any practlce or procedure
in any law, statute, or regulation, or to a title, chapter, section, or article of any law or statute, or
contains any reference of any such nature, and the matter referred to has been supplanted in -
whole or in part by these rules, every such reference shall be deemed to be to the pertinent part of
these rules.
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Date: August 24, 2009
To: The Texas Supreme Court Advisory Committee

Re: Background Memorandum on Tex. R. Civ. P. 18b: The Grounds for

~ Judicial Recusal, showing past SCAC recommendations and providing

contextual information regarding recusal for campaign speech and
campaign contributions |

From: RichardR. Orsinger, Chair of the Subcommittee on Rules 16 through 165a
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Current Rule 18b7

1.

Present Grounds for Recusal. Under the current version of Tex. R. Civ. P. 18b(2),
a trial judge must recuse himself/herself in seven situations: (a) if his impartiality
might reasonably be questioned; (b) if he has a personal bias or prejudice concerning
the subject matter or a party, or personal knowledge of disputed evidentiary facts

. concerning the proceeding; (c) if he or a lawyer with whom he previously practiced

law has been a material witness concerning the case; (d) if he participated as

- counsel, adviser or material witness in the matter in controversy, or expressed an

opinion concerning the merits of the controversy, while acting as an attorney in
government service; (¢) he knows that he, individually or as a fiduciary, or his
spouse or minor child residing in his household, has a financial interest in the subject

matter or in a party to the proceeding, or any other interest that could be

substantially affected by the outcome; (f) he or his spouse or any relative within the
third degree by blood or marriage is a party, or officer, director or trustee of a party,
and is known by the judge to have an interest that could be substantially affected by
the outcome, or is to the judge’s knowledge likely to be a material witness; and (g)
if he or his spouse, or person within one degree of relationship to either of them, is
acting as a lawyer in the proceeding. A copy of current TRCP 18b is attached to this
Memorandum as Exhibit 1. Rule 18b can be compared to the Federal statutes
governing recusal in Federal courts, 28 U.S. Code §§ 144 & 455, copies of which
are attached as Exhibit 2. '

Texas Rule of Appellate Procedure 16 relates to disqualification and recusal of
appellate justices. Rule 16.1 says that the grounds for disqualification are determined
by the Constitution and law of Texas. This choice of wording reflects an awareness
that the Texas Constitution governs disqualification, and that nothing is gained by
restating the terms. of the Constitution in a rule, particularly if the Rule doesn’t
exactly match the Constitution, which is a failing of TRCP 18b(1). TRAP 16.2 says
that the grounds for recusal “are the same as those provided in the Rules of Civil
Procedure.” But TRAP 16.2 adds one more ground for recusal: “In addition, a
justice or judge must recuse in a proceeding if it presents a material issue which the
justice or judge participated in deciding while serving on another court in which the
proceeding was pending.” ' '

Recodification Draft of Recusal Rule



1997 “Recodification Draft.” In 1997, a subcommittee of the Texas Supreme Court

Advisory Committee (SCAC) concluded a multi-yeér effort to modernize the Texas
Rules of Civil Procedure, updating the language and restructuring the Rules along
logical lines, grouping related rules into one section of the Rules, etc. The 1997
Recodification Draft was formally forwarded to the SCAC by Professor William
Dorsaneo in March 0of 2000. The Recodification Draft version of TRCP 18a and 18b
is attached as Exhibit 3. - |

SCAC Suggests Amendments to TRCP 18b in 2001

3.

2001 SCAC Suggested Changes to Rule 18b. In February, 2001, the SCAC
suggested changes to Rule 18b. The revised Rule 18b proposed by the SCAC is
attached as Exhibit 4. These suggestions were forwarded to the Texas Supreme
Court but were never acted upon. One group of changes suggested by the SCAC was
aslightrestructuring of the existing grounds for recusal, with no substantive changes
in content. The second change was the addition of a new ground for recusal, when
a lawyer in the proceeding, or his/her law firm, is currently representing the judge,
or the judge’s spouse or minor child, in ongoing litigation (other than a government
attorney in his/her official capacity). The third change was to add a new ground for
recusal based on campaign contributions in excess of the limits set by the Texas
Election Code. These latter two changes are discussed below.

Representing the Judge, the Judge’s Spouse or.Child

4.

Representing the Judge, or Judge’s Spouse or Child. The new ground suggested by
the SCAC in 2001, regarding a lawyer representing the judge in an ongoing legal .
proceedmg, was as follows:

(9) alawyer in the proceeding, or the lawyer's law ﬁrm is representing the -

" judge, or judge's spouse or minor child, in an ongoing legal proceeding -
other than a class action, except for legal work by a government attorney
in his/her official capacity.”

'FN 13. Paragraph (9) is based on The Guide to Judiciary Policies and
Procedures, Vol. 5, Section 3.6-2, published by the Administrator's Office
of the United States Courts.

‘Excessive Campaign Contributions



7.

. Under the Common Law, No Recusal for Campaign Contributions. Texas courts

have rejected the argument that campaign contributions can be used to establish a
bias that would warrant recusal. Aguilar v. Anderson, 855 S.W.2d 799 (Tex.
App.--El Paso 1993, writ denied); J-IV Investments v. David Lynn Machine, Inc.,
784 S.W.2d 106, 107 (Tex. App.--Dallas 1990, no writ); Rocha v. Ahmad, 662
S.W.2d 77, 78 (Tex. App.--San Antonio 1983 no writ).

Recommendations of the Judicial Campaign Finance Study Committee. In October
of 1999, the Texas Supreme Court forwarded to the SCAC recommendations its
received from the Judicial Campaign Finance Study Committee. Supreme Court of
Texas Misc. Docket No. 99-9112 provided, in part:

2. Recommendation B: Promulgate rules extending and strengthening the
contribution limits of the Judicial Campaign Fairness Act. The Committee
proposed new procedural rules requiring judges to recuse themselves from
any case in which a party, attorney, or certain relations or affiliates have
‘made contributions or direct expenditures exceeding the contribution limits
of the Judicial Campaign Fairness Act. [FN9] The Committee also
recommended amending the Code of Judicial Conduct to make failure to
recuse in accordance with the rule or violations of the Act subject to
judicial discipline. [FN10] '

The Court accepts the Committee's recommendation, and refers the recusal
proposal to the Supreme Court Advisory Committee on the Rules of
Procedure for assistance in drafting appropriate amendments to Rule 18a
or 18b, Texas Rules of Civil Procedure and Rule 16, Texas Rules of
Appellate Procedure.

The SCAC Proposal Regarding Excessive Campaign Contributions. The SCAC’s
February, 2001 recommended changes to TRCP 18b relating to campaign

‘contributions were contained in two subparts, as follows:

- (10) the judge has accepted a campaign contribution, as defined in
§ 251.001(3)of the Election Code, which exceeds the limits in § 253.155(b)
or § 253.157(a) of the Election Code, made by or on behalf of a party, by

~ a lawyer or a law firm representing a party, or by a member of that law
firm, as defined in § 253.157(e) of the Election Code, unless the excessive
contribution is returned in accordance with § 253.155(e) of the Election

3.



10.

Code. This ground for recusal arises at the time the excessive contribution
is accepted and extends for the term of office for which the contribution
was made.

(11)* a direct campaign expenditure as defined in § 251.001(7) of the
Election Code which exceeds the limits in § 253.061(1) or 253.062(a) of
the Election Code was made, for the benefit of the judge, when a candidate,
by or on behalf of a party, by a lawyer or law firm representing a party, or
by a member of that law firm as defined in § 253.157(e) of the Election
Code. This ground for recusal arises at the time the excessive direct
campaign expenditure occurs and extends for the term of office for which’
the direct campaign expenditure was made.

FN 14. Paragraphs (10) and (11) are based on proposals by the Judicial
Campaign Finance Study Committee. . . .

Texas Election Code Contribution Limits. Under the February 2001 SCAC-
proposed changes to TRCP 18b, a campaign contribution would be the basis for
recusal if it exceeds the limits set out in Tex. Elec. Code § 253.155(b). This section
says that judicial candidates and officeholders cannot accept contributions from a
person that exceed $5,000 for a statewide judicial office, or $1,000 for a judicial

district with a population under 250,000, or $2,500 for a judicial district with a

population 0£250,000 to 1 million, or $5,000 for a judicial district with a population
of over 1 million. The relevant TEC provisions are attached as Exhibit 5.

Texas Election Code Aggregation Rules. Tex. Elec. Code § 253.157 sets out
aggregation rules, such that a judicial candidate or officeholder can only accept
contributions of $50 from law firms, or members of law firms, that have collectively
contributed six times the’ cap set out in Section 253.155(b). The aggregation rule
apphes to pohtlcal action committees controlléd by the law firm. See Exhibit 5

ABA Model Code of Judicial Conduct (2007) Regarding Contributions. The
American Bar Association has promulgated a Model Code of Judicial Conduct. Rule
2.11 deals with disqualification. The Rule says that a judge shall disqualify himself
or herself in any proceeding in which the judge’s impartiality might be questioned,

including but not limited to the listed circumstances. It lists as one such
circumstance in subsection (4), when the judge knows, or learns by means of a
timely motion, that a party; party’s lawyer, or law firm of a party’s lawyer “has

4.



11.

12.

within the previous [insert number] year[s] made aggregate contributions to the
judge’s campaign in an amount that is greater than § [insert amount]....” Rule 2.11
is attached to this Memorandum as Exhibit 6. This ground for recusal was added by
the ABA in 1999. So far, only two states have adopted language similar to Model
Rule2.11, Alabama and Mississippi. Copies of the Alabama and Mississippi recusal
provisions are attached as Exhibit 7. '

U.S. Supreme Court’s Decision in Caperton v. A. T. Massey Coal Co., Inc.. On June
8, 2009, the U.S. Supreme Court issued its decision in Caperton v. A. T. Massey
Coal Co.,Inc.,2009 W.L. 1576573 (U.S. Sup. Ct. 2009). The Court essentially held,
by a 5-to-4 vote, that Due Process of Law required a Justice on the West Virginia
Supreme Court to recuse himself because the defendant in the proceeding “had a
significant and disproportionate influence in placing the judge on the case by raising
funds or directing the judge’s election campaign when the case was pending or
imminent.” Id. at *11. In this instance, the Justice in question decided his own
recusal, and two dissenting Justices cried “foul play.” The Chief Justice of the West .
Virginia Supreme Court recused himself after first voting for the defendant, when
pictures surfaced of him partying with the CEO of the defendant corporation on the
French Rivera while the case was pending. The jury had found that the defendant
had committed fraud. The circumstances were troubling. The Majority Opinion said:
“On these extreme facts the probability of actual bias rises to an unconstitutional
level.” Id. at *12.

Chief Justice Roberts’ Dissenting Opinion attacked the subjectivity of the standard
for when recusal would be constitutionally required for campaign contributions,
listing a “parade of horribles” in the form of 40 rhetorical questions that have no
ready answer. Id. at *17-20. Justice Scalia’s short Dissenting Opinion criticized the
decision as creating a “vast uncertainty with respect to a point of law that can be
raised in all litigated cases in (at least) those 39 states that elect their judges.” /d. at
*23. He also criticized a “quixotic quest to right all wrongs and repair all
imperfections through the Constitution.” Id. *23. ‘

A more detailed discussion of Caperton v. A. T. Massey Coal Co., Inc. is attached
as Exhibit 8. o

Section 527 Organizations. The political contributions that caught the U.s. Supreme |
Court’s eye were contributions to a Section 527 group that operated during the 2004
West Virginia Supreme Court election. Details of the role of two Section 527
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organizations in the election are set out in Justice Benjamin’s July 28, 2008
concurring opinion, pp. 42-46. See
<http://judgepedia.org/images/f/f0/Harman_v_massey.pdf>. As quoted by Justice
Benjamin, the U. S. Supreme Court said this about Section 527 organizations:

Section 527 political organizations are, unlike § 501(c) groups, organized
for the express purpose of engaging in partisan political activity. They
include any party, committee, association, fund, or other organization
(whether or not incorporated) organized and operated primarily for the
purpose of directly or indirectly accepting contributions or making
expenditures for the purpose of influencing or attempting to influence the
selection, nomination, election, or appointment of any individual to any
Federal, State, or local public office. :

McConnellv. Federal Election Comm'n, 540 U.S. 93, 174 n. 67, 124 S.Ct.
619, 678 n. 67, 157 L.Ed.2d 491 (2003) (internal quotations and citation
omitted). A Section 527 "political organization need not ‘declare
contributions, dues, or fund-raising proceeds as income if the organization
uses this money for the influencing or attempting to influence the selection,
nomination or appointment of any individual to any Federal, State or local
public office." Mobile Republican Assembly v. United States, 353 F.3d
1357, 1359 (11th Cir. 2003) (internal quotations and citation omitted).

Caperton v. A.T. Massey Coal C’o., Inc., 679 S.E.2d 223 (W.Va. 2008)
(Benjamin, Acting C.J., concurring).

In the West Virginia Supreme Court race, the 527 organization working against

Justice Benjamin’s opponent (called “ASK”) received $3,623,500 in contributions,
of which $2,460,500 came from the defendant corporation’s CEO Blankenship. /d.
at 75. As Justice Benjamin noted: “. . . I had no role and no control in anything that

- ASK did during the campaign; nor did I have any role in causing Mr. Blankenship
or anyone else to contribute to ASK or otherwise do or not do anything in the 2004
Supreme Court election. ... . The fact that ASK invoked its federal right to take a
position against Justice McGraw is not a valid evidentiary basis upon which to

- establish that I could not fairly and impartially decide the merlts ofthe instant case.’
Id. at75.

Recusal for Public Statements by Judge or Judicial Cahdidate

-6-



13. U.S. Supreme Court’s Decision in Republican Party of Minnesota v. White. In
Republican Party of Minnesota v. White, 536 U.S. 765, 788 (2002), a 5-to-4
majority ofthe U.S. Supreme Court held that Minnesota’s Code of Judicial Conduct
violated the First Amendment to the extent that it attempted to prohibit a candidate

~ seeking to be elected to a judicial office from announcing his or her views on
disputed legal or political issues. Id. at 768 and 788. Because the provision
prohibited speech based on content and because the speech in question was at the
core of First Amendment freedoms (i.e., the qualifications of candidates for judicial
offices), Justice Scalia’s Majority Opinion applied “strict scrutiny” constitutional
analysis. Id. at 774-775. This required the state to justify its restriction as being
narrowly tailored to serve a compelling state interest. It is narrowly tailored only if
it does not unnecessarily limit protected speech. Id. at 775. The state advanced two
compelling state interests: preserving the impartiality of the judiciary and preserving
the appearance of impartiality of the judiciary. /d. at 775. The Majority examined
the idea of judicial impartiality. If impartiality means lack of bias against a party, the
restriction failed because it restricted speech about issues. If impartiality means no
preconception about a particular legal view, the Majority said it is not a compelling
state interest, since all judges have views about legal questions. /d. at 777-778. If
impartiality means open mindedness, or a willingness to consider views opposing
his or her pre-conceptions about legal issues, restricting speech during but not before
or after campaigns, and ignoring expressions of a judge’s opinions in books, articles
and prior written court opinions, reflects that the interest in restricting speech during
election campaigns is not compelling. /d. at 779-780. Justice O’Connor joined in the
Majority Opinion, but authored a Concurring Opinion in which she lamented
judicial elections, and particularly campaign donations. Justice O’Conner. said:
“Even if judges were able to refrain from favoring donors, the mere possibility that
judges’ decisions may be motivated by the desire to repay campaign contributors is.
likely to undermine the public’s confidence in the judiciary.” Id. at 790 (O’Connor,
J., concurring). Justice Kennedy joined in the Majority Opinion but authored his
own Concurring Opinion in which he said that content-based restrictions on free
speech are always invalid. He believes, however, that states are free to adopt recusal
standards based on free speech that are more rigorous than due process requires. /d.
at 7933-794 (Kennedy, J., concurring). A Dissenting Opinion authored by Justice
Stevens, and joined by three other Justices, contrasted the work of a judge from the
“work of other public officials. Id. at 798 (Stevens, J.,-dissenting). Justice Stevens felt
that judicial candidates announcing positions on issues that might come before them
hurt the appearance of “institutional impartiality” necessary to legitimize the
judiciary in the public mind. /d. at 802. He said: “While the problem of individual

-



14.

15.

“bias is usually cured .through recusal, no such mechanism can overcome the

appearance of institutional partiality that may arise from judiciary involvement in
the making of policy.” He therefore felt the restriction on judicial candidates was
constitutionally permissible. Id. at 802. Justice Ginsberg wrote her own Dissenting
Opinion, joined in by the other three dissenters. Her Opinion mostly concerns the
constitutionality of the ban against judicial candidates pledging or promising to rule
in'a certain way (an issue not before the Court in the case), and then says the
prohibition against announcing a position is just another way of banning pledges or
promises, which she says should be constitutionally permltted Id. at 803-821
(Ginsberg, J., dissenting).

0l1d Texas Code of Judicial Conduct Canon 5( 1) Declared Unconstitutional. Prior

to August 22, 2002, Texas Code of Judicial Conduct Canon 5(1) provided:

(1) A judge or judicial candidate shall not make statements that indicate an
opinion on any issue that may be subject to judicial interpretation by the
office which is being sought or held; except that discussion of an
individual's judicial philosophy is appropriate if conducted in a manner
which does not suggest to a reasonable person a probable decision on any
particular case. :

In Smith v. Phillips, 2002 WL 1870038 (W.D. Tex. August 6, 2002), then-Texas
Supreme - Court candidate Steven Wayne Smith filed suit challenging the

- constitutionality of Texas Code of Judicial Conduct, Canon 5. Federal District Judge

Jim Nowlin found Canon 5 to be indistinguishable from the Canon held
unconstitutional in Republican Party of Mznnesota v. White, and so declared Canon

5(1) to be unconstitutional.

Texas Supreme Court Amends Canons 3 and 5. In Miscellaneous Docket 02-9167
(8-22-2002), the Texas Supreme Court hurriedly amended Canons 3 and 5, in light
of the U.S. Supreme Court’s holding in White and the fast-approaching November ‘
election. The Canons were amended to provide:

Canon 3(B)(10) (10) A Judge shall abstain from publlc comment about a
pending or impending proceeding which 'may come before a judge's court
in a manner which suggests to a reasonable person the judge's probable
dec1s1on on any particular case. This prohibition applzes to any candidate
for judicial office, with respect to _/udtcml proceedmgs pending or
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impending in the court on which the candidate would serve if elected. A
[The] judge shall require similar abstention on the part of court personnel
subject to the judge's direction and control. This section does not prohibit
judges from making public statements in the course of their official duties
or from explaining for public information the procedures of the court. This
section does not apply to proceedings in which the judge or judicial
candidate is a litigant in a personal capacity.

Canon 5. Refraining From Inappropriate Political Activity

| (D) [Ajudge-orjudmﬂ-candﬁat&shzﬂ—notmke-statememsfhaﬁnthcate

2] A judge or judicial candidate shall not:

(1) make pledges or promises of conduct in office regarding pending
or impending cases, specific classes of cases, specific classes of
litigants, or specific propositions oflaw that would suggest to a
reasonable person that the judge is predisposed to a probable decision
in cases within the scope of the pledge judicial duties other than the
faithful and impartial performance of the duties of the office, but may
state a position regarding the conduct of administrative duties;

(ii) knowingly or recklessly misrepresent the identity, qualifications,
present position, or other fact concerning the candidate or an
opponent; or

(iii) make a statement that would violate Canon 3B (10).

The Supreme Court also promulgated the following Comment to Canon 5:

COMMENT



A statement made during a campaign for judicial office, whether or
not prohibited by this Canon, may cause a judge's impartiality to be
reasonably questioned in the context of a particular case and may
result in recusal. ‘

Justice Hecht issued a concurring statement, as follows:

Before promulgating any rule, the Supreme Court of Texas must, in
my view, determine that the rule does not violate the United States
Constitution, the Texas Constitution, or federal or state law. The Court
should not adopt rules of doubtful validity. A strict adherence to this
standard must yield to present circumstances.

After the United States Supreme Court's decision in Republican Party
of Minnesota v. White, 122'S. Ct. 2528 (2002), it is clear that Canon
5(1) of the Texas Code of Judicial Conduct violates the First
Amendment to the United States Constitution and should be repealed.
It is less clear whether other Code provisions relating to judicial speech
- Canon 3(B)(10) and the remainder of Canon 5 - are likewise infirm.
The eminent members of the advisory committee appointed by the
Supreme Court of Texas are not of one mind on the subjéct, and the
issues and arguments they have raised in their deliberations over the
past few weeks deserve thoughtful consideration. This-can be done,
however, only at the expense of delaying guidance to the scores of -
judicial campaigns well underway across the State. I agree with the
Court that some immediate action is necessary while the Code is
- rteviewed further.

Therefore I join in the Code amendments approved today although I-
remain in doubt whether they are sufficient to comply with the First
Amendment.

/s/ Nathan L. Hecht

16. 2005 Report of the Task Force on the Code of Judicial Conduct. On August 29,
» 2003, the Supreme Court appointed a Task Force on the Code.of Judicial Conduct.
Its purpose was to review the Texas Code of Judicial Conduct “to ensure that the
integrity and independence of our judiciary is preserved.” Order Creating Task
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 Force on Code of Judicial Conduct, Misc. Docket No. 03-9148 (August 29, 2003)
[on Westlaw at 68 TXBJ 514]. The Task Force submitted its final report in June of
2005. Regarding Canon 5, the Task Force recommended the following amendment:

Canon 5. Refraining From Inappropriate Political Activity.

(1) The judicial branch of government cannot serve its function if
judges are not both independent and impartial. To that end:

(a) A judge or judicial candidate should maintain the dignity

appropriate to judicial office and conduct a judicial campaign
consistent with the impartiality, integrity and independence of the
judiciary. A statement or action by a person, while a judge or a
candidate for judicial office, whether or not prohibited by this
Canon, may cause ‘a judge's impartiality to be reasonably
questioned in the context of a particular case and may result in
recusal. ‘ ‘

(2) A judge or judicial candidate shall not:

(i) make pledges or promises of conduct in office regarding
pending or impending cases, specific classes of cases, specific
classes of litigants, or specific propositions of law that would
suggest to a reasonable person that the judge is predisposed to a
probable decision in cases within the scope of the pledge or
promise; ‘ '

(i1) knowingly, or with actual serious doubts about the truth of

what is said, recklessty misrepresent the identity, qualifications, .
present position, or other fact concerning the candidate or an -
opponent; or '

(iii) make a statement that would violate Canon 3.B.(10).
The Task Force explained its recommendations in this way:.

Canon 5.(1): After much debate and careful analysis of the White decision,
the Task Force cannot recommend eliminating the restrictions on political

a1-
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18.

activity contained in Canon 5. The Task Force recognizes the state's
compelling interest in having a judiciary that is fair, independent, and
impartial. Thus, the Task Force recommends making little substantive
revisions to Canon 5. Instead, the Task Force recommends revising Canon
5 to contain an introductory section -- taken in part from the Comment to
Canon 5 in the August 2002 revisions to the Code -- that is not mandatory
but is an admonishment to judges and judicial candidates that sets out core
values that the Court hopes judges and judicial candidates will voluntarily
seek to achieve. This self-regulation is necessary so that the candidate is
able to fulfill his or her duties once in office. The Task Force does not
intend for this aspirational provision to form the basis of any disciplinary
proceeding against a judge or judicial candidate.

 Old Canon 5.(1), now Proposed Canon 5.(2): The Task Force

.recommends replacing the word “recklessly” in old Canon 5.(1), now
proposed Canon 5.(2), with a definition -- “with serious doubts about the
truth” -- so that the mental state of one making a false statement is defined
in the same way courts have defined “actual malice” in the cases that have
followed New York Times v. Sullivan, 84 S.Ct. 710 (1964).

Canon 5 as Recusal Standard. The Comment to existing Canon 5 suggests that
recusal for violations of Canon 5 could be premised on the ground that the judge’s
impartiality might reasonably be questioned. Arguably a violation of Canon 5 might
also reflect that the judge has a personal bias or prejudice concerning the subject
matter. A violation of Canon 5. could be listed as an express ground for recusal, or
it can be left to fall under the first two grounds of recusal (1mpart1ally might
reasonably be questioned and personal bias or prejudice).

ABA Model Code of Judicial Conduct (2007) Regarding Campaign Statements. The
American Bar Association has promulgated a Model Code of Judicial Conduct. Rule
2.11 deals with disqualification, and is set out in full as Exhibit 8. The Rule says

- that a judge shall disqualify himself or herself in any proceeding in which the

judge’s impartiality might be questioned, including but not limited to listed
circumstances. It lists one such circumstance in subsection (5); when the judge or

judicial candidate made a public statement (not in a court proceeding) “that commits - '

or appears to commit the judge to reach a partlcular resultorruleina partlcular way

. in the proceeding or controversy
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19. September, 2008 Draft Report of the ABA’s Judicial Disqualification Project. The
American Bar Association has funded a study on recusal standards. The most recent
draft report-of the Project, dated September, 2008 is at:
<http://www.ajs.org/ethics/pdfs/ABAJudicialdisqualificationprojectreport. pdf>
Highlights of this draft Report are presented at:
<http://www.abanet.org/judind/pdf/LawWeekCaseFocus.pdf>

- 20.

Other Resources. There are other resources on the internet relating to recusal of

judges. Here are a few. You should be able to block copy the internet address
(between <>) into your browser and see the document:

ABA Standing Committee on Judicial Independénce:
<http://www.abanet.org/judind/home.html>

July 24, 2009, meeting of the Board of Commissioners of the State Bar of
Michigan: '
<http://courts.michigan.gov/supremecourt/Resources/Administrative/2009-0
4-SBM.pdf>

Justice At Stake Capefton v. Massey Resource Page
<http://justiceatstake.org/node/106>

Brennan Center for Justice Fair Courts: Setting Recusal Standards (April 1,
2008) <http://brennan.3cdn.net/1afc0474a5a53df4d0_7tmébrjhd.pdf>

video presentation of James Sample’s speech on Jud1c1a1 campaign television
advertisements: :
<http://www.brennancenter.org/content/resource/experience_in_other_states
_supreme_court_recusal_litigation>

HB 4584, 81" Texas Legislature (2009)-bill died in Committee
<http://www.legis.state.tx.us/tlodocs/8 1 R/billtext/pdf/HB045481.pdf> .

Legal blog with links fo proposed recusal statutes that have not'yet become law
<http://www.gavelgrab.org/?p=951> '

-13-



Exhibit 1

Current Version of Tex; R. Civ.p. 18b
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Rule 18b. Grounds For Disqualiﬁc#tion and Recusal of Judges
(1) Disqualification
Judges 'sﬁall disqualify themselves in all proceedings in which:
(a) they have served as a lawyer in the matter in contrdversy, or a
lawyer with whom they previously practiced law served during such

association as a lawyer concerning the matter; or

(b) they know that, individually or as a fiduciary, they have an interest
in the subject matter in controversy; or

(c) either of the parties may be related to them by affinity or
consanguinity within the third degree.

(2) Recusal
A judge shall recuse himself in any proceeding in which.
(a) his impartiality might reasonably be questioned;

(b) he has a personal bias or prejudice concerning the subject matter or
a party, or personal knowledge of disputed evidentiary facts
concerning the proceeding;

(c) he or a lawyer with whom he previously practiced law has been a
material witness concerning it; ‘ -

(d) he participated as counsel, adviser or material witness in the matter
in controversy, or expressed an opinion concerning the merits of it,
while acting as an attorney in government service;

(e) he knows that he, individually or as a fiduciary, or his spouse or
minor child residing in his household, has a financial interest in the
subject matter in controversy or in a party to the proceeding, or any
other interest that could be substantially affected by the outcome of the
proceeding; o 1 |
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(f) he or his spouse, or a person within the third degree of relationship
to either of them, or the spouse of such a person:

(i) is a party to the proceeding, or an officer, director, or trustee of
a party;

(i) is known by the judge to have an interest that could be -
substantially affected by the outcome of the proceeding;

(iii) is to the judge's knowledge likely to be a material witness in
the proceeding.

(g) he or his spouse, or a person within the first degree of relationship

to either of them, or the spouse of such a person is acting as a lawyer -

in the proceeding.

(3) A judge should inform himself about his personal and fiduciary financial
interests, and make a reasonable effort to inform himself about the personal
financial interests of his spouse and minor children residing in his household.

(4) In this rule:
(a) “proceeding” includes pretrial, trial, or other stages of litigation;

(b) the degree of relationship is calculated accordmg to the civil law
system,;

(c) “fiduciary” includes such relationships as executor, admmlstrator
trustee, and guardlan

(d) “financial interest” means ownership of a legal or equitable
interest, however small, or a relationship as director, advisor, or other
active participant in the affairs of a party, except that:

(i) ownership in a mutual or common investment fund that holds

securities is not a “financial interest” in such securities unless the
judge participates in the management of the fund;
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(11) an office in an educational, religious, charitable, fraternal, or
- clvic organization is not a “financial interest” in securities held by
the organization;

(i11) the proprietary interest of a policyholder in a mutual
insurance company, of a depositor in a mutual savings association,
or a similar proprietary interest, is a “financial interest” in the
organization only if the outcome of the proceeding could
substantially affect the value of the interest;

(iv) ownership of government securities is a “financial interest” in
the issuer only if the outcome of the proceeding could
substantially affect the value of the securities;

(v) an interest as a taxpayer or utility ratepayer, or any similar
interest, is not a “financial interest” unless the outcome of the
proceeding could substantially affect the liability of the judge or
a person related to him within the third degree more than other
judges. '

(5) The partiesto a proceedihg may waive any ground for recusal after it is fully
disclosed on the record. '

(6) If a judge does not discover that he is recused under subparagraphs (2)(e)
or (2)(f)(iii) until after he has devoted substantial time to the matter, he is not
required to recuse himself if he or the person related to him divests himself of
the interest that would otherwise require recusal. o '
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~ Exhibit 2
The Federal Recusal Statute
28 U.S. Code § 144

-18-



28 U.S.C. § 144. Bias or prejudice of judge

Whenever a party to any proceeding in a district court makes and files a timely
and sufficient affidavit that the judge before whom the matter is pending has a
personal bias or prejudice either against him or in favor of any adverse party,
such judge shall proceed no further therein, but another judge shall be a551gned
to hear such proceeding.

The afﬁdavit shall state the facts and the reasons for the belief that bias or
prejudice exists, and shall be filed not less than ten days before the beginning
of the term at which the proceeding is to be heard, or good cause shall be shown -
for failure to file it within such time. A party may file only one such affidavit
in any case. It shall be accompanied by a certificate of counsel of record stating
that it is made in good faith.

28 U.S.C. § 455. Disqualification of justice, judge, or magistrate judge

(a) Any justice, judge, or magistrate judge of the United States shall disqualify
himself in any proceeding in which his impartiality might reasonably be
questioned.

(b) He shall also disqualify himself in the following circumstances:

(1) Where he has a personal bias or prejudice concerning a party, or
personal knowledge of disputed evidentiary facts concermng the
proceeding;

(2) Where in private practice he served as lawyer in the matter in
controversy, or a lawyer with whom he previously practiced law served
during such association as a lawyer concerning the matter, or the Judge or
such lawyer has been a material witness concerning it;

(3) Where he has served in governmental employment and in such capacity
participated as counsel, adviser or material witness concerning the
proceeding or expressed an opinion concerning the merits of the particular
case in controversy; -
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(4) He knows that he, individually or as a fiduciary, or his spouse or minor
child residing in his household, has a financial interest in the subject matter
in controversy or in a party to the proceeding, or any other interest that
could be substantially affected by the outcome of the proceeding;

(5) He or his spouse, or a person within the third degree of relationship to
either of them, or the spouse of such a person:

(1) Is a party to the proceeding, or an officer, director, or trustee of a
party;

(ii) Is acting as a lawyer in the proceeding;

(iii) Is known by the judge to have an interest that could be
substantially affected by the outcome of the proceeding;

(iv) Is to the judge's knowledge likely to be a material witness in th
proceeding. '

(c¢) A judge should inform himself about his personal and fiduciary
financial interests, and make a reasonable effort to inform himself about the
personal financial interests of his spouse and minor children residing in his
household. | '

(d) For the purposes of this section the following words or phrases shall .
have the meaning indicated:

(1) “proceedihg” includes pretrial, trial, appellate review, or other
stages of litigation;

(2) the degree of relationship is calculated according to the civil law
system; '

(3) “fiduciary” includes such relationships as executor, administrator,
trustee, and guardian, ‘

- -20-



(4) “financial interest” means ownership of a legal or equitable interest,
however small, or a relationship as director, adviser, or other active
participant in the affairs of a party, except that:

(1) Ownership in a mutual or common investment fund that holds
securities is not a “financial interest” in such securities unless the judge
participates in the management of the fund,

(i1) An office in an educational, religious, charitable, fraternal, or civic
organization is not a “financial interest” in securities held by the
organization;

(111) The proprietary interest of a policyholder in a mutual insurance
company, of a depositor in a mutual savings association, or a Similar
proprietary interest, is a “financial interest” in the organization only if
the outcome of the proceeding could substantially affect the value of
the interest;

(iv) Ownership of government securities is a “financial interest” in the
issuer only if the outcome of the proceeding could substantially affect
the value of the securities. '

(e) No justice, judge, or magistrate judge shall accept from the parties to the
proceeding a waiver of any ground for disqualification enumerated in
subsection (b). Where the ground for disqualification arises only under
subsection (a), waiver may be accepted provided it is preceded by a full
disclosure on the record of the basis for disqualification.

(f) Notwithstanding the preceding provisions of this section, if any justice,
- judge, magistrate judge, or bankruptcy judge to whom a matter has been
assigned would be disqualified, after substantial judicial time has been
devoted to the matter, because of the appearance or discovery, after the
matter was assigned to him or her, that he or she individually or as a
fiduciary, or his or her spouse or minor child residing in his or her
household, has a financial interest in a party (other than an interest that
could be substantially affected by the outcome), disqualification is not
required if the justice, judge, magistrate judge, bankruptc'y. judge, spouse
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or minor child, as the case may be, divests himself or herself of the interest
that provides the grounds for the disqualification.

22-



Exhibit 3
The ‘Recodiﬁcation Draft of TRCP 182 & 18b
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Recodification Draft of Recusal Rule (1997)

Rule 134. Grounds For Disqualification and Recusal of Judges

(a)

Grounds for Disqualification. A Judge is disqualified in the followmg

circumstances:

(b)

(1) thejudge formerly acted as counsel in the matter, or practiced law with someone
while they acted as counsel in the matter;

(2) the judge has an interest in the matter, either 1nd1v1dually or as a fiduciary; or
(3) the judge is related to any party by consanguinity or affinity within the third
degree. ,

Grounds for Recusal. A judge must recuse in the following circumstances:

(1) the judge's impartiality might reasonably be questioned;

(2) the judge has a personal bias or prejudice concerning the subject matter or a
party; | |

(3) thejudge is a material witness, formerly practiced law with a material witness,
or is related to a material witness or such witness's spouse by consanguinity or
affinity within the third degree;

(4) thejudge has personal knowledge of material evidentiary facts relatlng to the
dispute between the parties;

(5) the judge expressed an opinion concemlng the matter while actmg as an
attorney in government service;

(6) the judge or the judge's spouse is related by consanguinity or affinity within
the third degree to a party or an officer, director, or trustee of a party;

(7) the judge or the judge's spouse is related by consanguinity or affinity w1th1n

“the third degree to anyone with a financial interest in the matter or a party, or any

other interest that could be substantially affected by the outcome of the matter; -

(8) the judge or the judge's spouse is related by consanguinity or affinity within ~

the third degree to a lawyer in the proceeding or a member of such lawyer's firm.

(c) Waiver. Disqualification cannot be waived or cured. A ground for recusal may be
waived by the parties after it is fully disclosed on the record.

(d) Procedure.
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(1) Motion. A motion to disqualify or recuse a judge may be filed at any time. The
motion must state in detail the grounds asserted, and must be made on personal
knowledge or upon information and belief if the grounds of such belief are stated
specificaily. A judge's rulings may not be used as the grounds for the motion, but
may be used as evidence supporting the motion. A motion to recuse must be
verified; an unverified motion may be ignored.

(2) Referral. The judge must sign an order ruling on the motion promptly, and
prior to taking any other action on the case. If the judge refuses to recuse or
disqualify, the judge must refer the motion to the presiding Judge of the
admlmstratlve region for assignment of a judge to hear the motion.

(3) Interim Proceedings. A judge who refuses to recuse may proceed with the
case if a motion to recuse alleges only grounds listed in subparagraph (b)(1), (b)(2)
or (b)(3). If the motion alleges other grounds for recusal or disqualification, the
judge must take no further action on the case until the motion is disposed.

(4) Hearing. The presiding judge of the region must immediately hear or assign
another judge to hear the motion, and must set a hearing to commence before such -
judge within ten (10) days of the referral. The presiding judge must send notice of
the hearing to all parties, and may make such other orders including interim or
ancillary relief as justice may require. The hearing on motion may be conducted by
telephone, and facsimile copies of documents filed in the case may be used in the
hearing. The assigned judge must rule within twenty (20) days of referral or the
motion is deemed granted.

(5) Disposition. Ifa District Court judge is disqualified, either by the original judge
or the assigned judge, the parties may by consent appoint a proper person to try the
case. Failing such consent, and in all other instances of disqualification or recusal,
_ the presiding judge of the region must assign another judge to preside over the case.

(6) Appeal. If the motion is denied, the order may be reviewed on appeal from the
final judgment. If the motion is granted, the order may not be reviewed.

~ (7) The Chief Justice of the Supreme Court may also appoint and assign judges
- in conformity with this rule and pursuant to statute.
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(e) Financial Interest. As used in this rule, "financial interest" means "economic .
interest" as defined in Canon 8 of the Code of Judicial Conduct. Financial interest does
not include an interest as a taxpayer, utility ratepayer, or any similar interest unless the
outcome ofthe proceeding could substantially affect the liability of the judge or a person
related to the judge within the third degree more than other judges.

[Current Rule: Tex. R. Civ. P. 18b]. [Ofiginal Source; New Rule].
[Official Comments]:

Change by amendment effective September 1, 1990. The grounds for a judge's
mandatory recusal have been expanded from those in prior Rule 18b(2).

26-



Exhibit 4
2001 Version of Amended TRCP 18b Approved by the SCAC
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March 27, 2001 — Changes made per CLB from Transcript

February 28, 2001 fiNovetnber—28;-26661

(Babcock's.2/28/01 changes appear with strikeont and double underline

From 01/12/01 Griesel changes: Additions in Bold and Underlined

From 01/12/01 Griesel changes. (-EBdctmns—appearmth—stnkcout-and-brackcts})
SUPREME COURT ADVISORY COMMITTEE

SUBCOMMITTEE WORKING DRAFT

OF DISQUALIFICATION AND RECUSAL RULE PROPOSAL

Rule

Disqualification and Recusal of Judges

(a) Grounds for Disqualification.(2) A Judge is disqﬁaliﬁed in the following circumstances:

(1) the judge formerly acted as counsel in the matter, or pfacticed law in association with someone
while that person acted as counsel in the matter;

(2) the judge has an interest in the matter, either individually or as a fiduciary; or

(3) the judge is related to any party by consanguinity or affinity within the third degree.

(b) Grounds for Recusal(3) A judge must recuse in the following circumstances, unless provided by
Subsection (c).; waived pursuant to subdivision (c); '

(1) the judge's impartiality might reasonably be questioned(4)

(2) the judge has a personal bias or prejudice concerning the subject matter or a party(5)

(3) the judge has been or is likely to be a material witness, formerly practiced law with a material
witness, or is related to a material witness or such witness's spouse by consanguinity or affinity within

the third degree;(6)

(4) the judge has personal knowledge of material evidentiary facts relating to the dispute between the
parties;(7) ‘

(5) the judge expressed an opinion concerning the matter while acting as an attorney in government
service;(8) ‘

(6) the judge or the judge's spouse is related by consangumlty or afﬁmty within the third degree to a
party or an officer, director, or trustee of a party;(9)

@) the judge or the judge's spouse is related by consanguinity or affinity within the third degree to
anyone known or disclosed to the judge to have a financial interest in the matter or a party, or any other

mterest that could be substantlally affected by the outcome of the matter;( 10)

(8) the judge or the judge's spouse is related by consanguinity or affinity within the third(' 1) degree
to a lawyer in the proceeding. (12)
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(9) a lawyer in the proceeding, or the lawyer's law firm, is representing the judge, or judge's spouse or
minor child, in an ongoihg legal proceeding other than a class action, except for legal work by a
government attorney in his/her official capacity.(13)

(10)(14) the judge has accepted a campaign contribution, as defined in § 251.001(3) Election Code,

which exceeds the limits in § 253.155(b) or § 253.157(a) of the Election Code, made by or on behalf
of a party, by a lawyer or a law firm representing a party, or by a member of that law firm, as defined
in § 253.157(c) 253.157(e)of the Election Code, unless the excessive contribution is returned in
accordance with § 253.155(e) of the Election Code. This ground for recusal arises at the time the
excessive contribution is accepted and extends for the term of office for which the contribution was
made.

(11) a direct campaign expenditure as defined in § 251.001(7) of the Election Code which exceeds the
limits in § 253.061(1) or 253.062(a) was made, for the benefit of the judge, when a candidate, by or on
behalf of a party, by a lawyer or law firm representing a party, or by a member of that law firm as
defined in § 253.157(e) of the Election Code. This ground for recusal arises at the time the excessive
direct campaign expenditure occurs and extends for the term of office for which the direct campaign
expenditure was made.

[mﬁmm%mmﬁﬁmﬁhwﬂmmmmmgﬂwpw
worlrhy-a—guvernmmrt—attommn—lnﬁhm—ofﬁuﬂ-capanty-] ,

(c) Waiver.(15) Disqualification cannot be waived. The parties to a proceedlng may waive any ground for
recusal after it is fully disclosed on the record.

(d) If a judge does not discover that there must be a recusal under subparagraphs (b)(7) until after substantial
time has been devoted to the matter, the judge is not required to recuse if the person, with the financial
interest, divests of the interest that would otherwise require recusal.

(e) Procedure.

(1) Motion. A motion to disqualify or recuse a judge, associate judge, or statutory master, other than
ajudge of the Supreme Court, Court of Criminal Appeals, Court of Appeals or Statutory Probate Court,
must state in detail the factual and legal basis for recusal or disqualification and, if applicable, any
exception under subparagraph (¢)(2), and must be made on personal knowledge(16)or upon information
and belief if the grounds for such belief are stated specifically.(17) A judge's rulings may not be a basis
for the motion, but may be admissible as evidence relative to the motion. 18 A motion to recuse must
be verified; an unverified motion does not invoke the proceedings under this rule except for
sanctions.(19) A motion to recuse a judge for any ground listed in subparagraph (b)(10) or (b)(11)
Yot (b)16)} may not be filed by any party, lawyer or law firm whose action constituted a ground
for recusal (20) A

(2) Time to File. A motion to disqualify or recuse may be filed at any time. A motion to recuse [iswaived]
if filed later than the tenth day prior to the date the case is set for conventional trial must state one or more

f the followmg forothcrhmmg—cxccpt—nrthc—foﬂomngmstanccs}
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' (A) [when] the basis for recusal did not exist before ten (10) days prior to the date the case is set for
conventional trial [orother-hearimg]; [or] :

(B) the judge who is sought to be recused was not assigned to the case before ten (10) days prior to the
date the case is set for conventional trial [orotherhearing]; [or]

(C) the party filing the motion neither knew nor should have known of the basis for recusal before ten
(10) days prior to the date the case was set for conventional trial [orotherhrearing]; or

(D) other good cause.

[As "::' ed-afterthe-tenth-(H0-)d4
governed by subparagraphr{c)thH-(21)
(3) Referral.

The judge in the case in which the motion is filed must, without further proceedings, promptly recuse or
disqualify or refer the matter motion to the presiding judge of the administrative region without [stgn
an—ordcr-ruhng—mﬁmoﬂmrprmrtv} taking any other action in the case. If the judge voluntarily recuses
or disqualifies pursuant to the motion, the case shall be referred to the presiding judge of the administrative
region for reassignment unless the parties agree that the case may be reassigned in accordance with local
rules. The fif-thejudgerefusestorecuseor-disquatify;the] judge must promptly refer every motion to
recuse or disqualify [themotion] to the presiding judge of the-administrative region, if the judge refuses to
recuse or disqualify. If the judge in the case in which the motion is. filed does not promptly recuse or
disqualify [grant-the-motion] or refer.the matter motion [it] to the presiding judge of the administrative
region, the movant may forward a copy of the motion to said presiding judge and request the presiding judge
to hear the motion or assign a judge to hear it. If the motion does not comply with subparagraph (e)(1) ,and
subparagraph (e)(2) if applicable, the said presiding judge may deny the motion without a hearing. If the
motion complies with subparagraph (e)(1) and subparagraph (e)(2), if applicable, the presiding judge of
the administrative region shall hear the motion or immediately assign a judge to hear it. Notwithstanding any
local rule or other law, after a motion to recuse or disqualify has been filed, no judge may preside, reassign,
transfer, or hear any matter in the case, except pursuant to subparagraph (e)(4), before the motion has been
decided by the judge assigned by the presiding judge of the administrative region, except by agreement of
partnes as descnbed above.

(4) Interim Proceedings.(22) After referring the motion to the presiding judge of the administrative -
region, the judge in whose case the motion is filed must take no further action in the case until the
motion is disposed of except for good cause stated in the order in which the action is taken. However,
in the following instances, the judge against whom the motion is directed may proceed [wﬁh—thcc-asc]
as though the [no] motion had not been ﬁled pendlng a ruling on the motion:

(A) when oris-sul ) 5 tify-fited-imrt . .
Mcsmmwhmhﬁmmmdmmmﬁommﬂﬁﬂﬁ&ﬁmgaﬁhwoﬁhcﬁm
and-legal-basis-alleged;(23)-o# when the motion to recuse or disquality if ﬁled after the 10" day prlor
to the date the case'is set for conventional trial on the merits.(24); or

(B) when the motion is the third or subsequent motion filed in the same case by the same party.
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(5) Abatement of interim proceedings.(25) If all parties to the-interim proceedings agree that the interim
proceedings should be abated pending a ruling on the motion, the judge must abate all interim
proceedings. The presiding judge of the administrative region or the judge hearing the motion to recuse
or disqualify may also order the interim proceedings abated pending a ruling on the motion to recuse
or disqualify.(26)

(6) Order entered during interim proceedings.(27) If the judge who signed any order in an interim
proceeding pursuant to subparagraph (e)(4) is subsequently recused, the judge assigned to the case
shall, upon motion of a party, review such order but may, after reviewing the basis for such order, enter
the same or similar order or vacate the order. In any case where a judge has been disqualified, the judge
assigned to hear the case shall declare void all orders entered by such judge and shall rehear all matters
that were heard by the disqualified judge. ‘

(7) Hearing.(28) Unless the presiding judge of the region has denied the motion without hearing
pursuant to subparagraph e(3), a hearing must be scheduled to commence promptly. The presiding
judge must promptly give notice of the hearing to all parties, and may make such other orders including
interim or ancillary relief as justice may require. The hearing on the motion may be conducted by
telephone and facsimile or electronic copies of documents filed in the case may be used in the hearing.

~ The judge who hears the motion must rule within three days of the last day of the hearing or the motion

is deemed granted.

(8) Disposition. If a judge is disqualified or fecused, the regional presiding judge must assign another
judge to preside over the case and notwithstanding these rules or any local rule, the case shall not be

" reassigned to another judge without the consent of the presiding judge of the administrative region. If

an associate judge or a statutory master is recused or disqualified, the [district] court to whom the case
is assigned must hear the case or appoint a replacement(29)

(9) Appeal. If the motion is denied, the order may be reviewed for abuse of discretion on appeal from
the final judgment. If the motion is granted, the order may not be reviewed by mandamus or appeal.(30)

(10) Assignment of Judges by Chief Justice of the Supreme Court. The Chief Justice of the Supreme
Court may also appoint and assign judges in conformity with this rule and pursuant to statute.(31)

(11) Sanctions. Sanctions are authorized as follows:

(A) Ifa party files a motion under this rule and it is determined, on motion of the opposite

party, or on the court's own initiative, that the motion was brought for purposes of delay and without
sufficient cause, the judge hearing the motion may impose any sanctions authorized by Rule 215.2(b)(32)

)

(B) Upon denial of three or more motions filed in a case [against-ajudge] under this rule by the same

party, the judge denying the third or subsequent motion shall enter an order awarding to the party opposing
such motion reasonable and necessary attorneys fees and costs, unless the party making such motion can
demonstrate that the motion was not frivolous. The party making such motion and the attorney for such

party are jointly and severally liable for such fees and costs.
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(C) A sanction order shall be subject to review on appeai from the final judgment.
( 12) Justice of Peace Courts. This recusal rule does not apply to Justices of the Peace.

Comment 1: A motion to recuse or dlsquallfy a statutory probate judge is governed by § 25.00255
Govemment Code.

Comment 2: Recusals where the judge is a member of a class that is represented by a lawyer or lawyer's law
firm are decided on a case-by-case basis.

Comment 3: The term "conventional trial on the merits” is borrowed from North East Independent School
District v. Aldridge, 400 S.W.2d 893, 897-898 (Tex. 1966). It means a case tried on the merits of the parties’
substantive claims and defenses to a jury or to the court in accordance with the rules of civil procedure and
evidence. It does not include other forms of adjudication, such as summary judgment proceedings, default
judgment hearings, or cases disposed of on nonsuit, dismissed on motion for dismissal because of
noncompliance with statutory prerequisites to the commencement or prosecution of suit or for failure to
comply with the rules of civil procedure, for want of prosecution, pleas to the jurisdiction or pleas in
abatement.

" Comment 4: Section (e) (3) of this rule states that a judge handling a motion to recuse or disqualify
must "without further proceedings" promptly recuse or disqualify or refer the matter to the presiding
‘judge of the administrative region. The rule contemplates that the trial judge shall make a
determination on the motion based only on the arguments made in and the evidence presented in a
party's motion to recuse or disqualify and any response to the motion. While the trial court judge may
hold a hearing to hear arguments on the merits of the motion to recuse or disqualify, the hearing is
not evidentiary and may not be used as an "opportunity to develop a record regarding the motions to
recuse'. See In re Rio Grande Valley Gas Co.,987 S.W.2d 167,179 (Tex. App.—Corpus Christi 1999,
orig. proceeding). Section (e)(3) expressly disapproves any type of action by a judge on a motion to
recuse or disqualify other than making a decision to recuse or disqualify or to refer the motion to the
presiding judge of the administrative region or holding a hearing on the motion restricted to hearing:
arguments based on the party’s motion or response and contrary holdings are overruled. See In re Rio
Grande Valley Gas Co., 987 S.W.2d 167, 179 (Tex. App.-Corpus Christi 1999, orig. proceedmg) and
Winfield v. Dag,oLtt 846 S W.2d 920,922 .—~Houston 11st Dist.] 1993, no ertL

This rule would replace current Rules 18a and 18b of the Texas Rules of Civil Procedure. -
‘Section (a) is a nonsubstantive recodification of current Rule 18b(1). Both provisions are based on
constitutional grounds for disqualification.

This section is derived from current Rule 18b(2).

From current Rule 18b(2)(a).

From current Rule 18b(2)(b).

From current Rule 18b(2)(c) & (f)(iii).

From current Rule 18b(2)(b).

From current Rule 18b(2)(d).

From current Rule 18b(2)(f)(i).

From current Rule 18b(2)(f)(ii).

Currently first degree.

[\ I
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12.
13.

14.

15.
16.
17.
18.
19.
20.
21.

22.

From current Rule 18b(2)(g).

Paragraph (9) is based on The Guide to Judiciary Policies and Procedures, Vol. 5, Section 3.6- 2
published by the Administrator's Office of the United States Courts.

Paragraphs (10) and (11) are based on proposals by the Judicial Campaign Finance Study Committee.
Italicized print generally indicates new or changed language from the recodification or current Rule 18.
Fhis-secttomrisfronrFrom current Rule 18b(5).

This requires details of facts and the legal basis for the motion, former rule required "grounds".

This sentence is from current Rule 18a(a). ’

This sentence is new. .

The requirement that a motion be verified is based on current Rule 18a(a).

This sentence is new. It is part of the Judicial Campaign Finance Study Committees proposal.

There is no ending date by which the motion must be filed if based on any of the exceptions in (€)(2)
(A), (B), (C), or (D).

This section, based on a concept from S.B. 788, seeks to deter untimely, multiple, and frivolous-recusal
motions. ‘

24.
25.

26.
27.

28.
29.

30.
3L
32..

North East Independent School District v. Aldridge, 400 S.W.2d 893, 897-98 (Tex. 1966).

This section, which differs from S.B. 788, would enable trial courts to stop interim proceedings until
the recusal motion is ruled on if the motion appears to be meritorious or if the parties agree that the
proceedings should be stopped. It thus prevents waste of judicial resources on proceedings where the
recusal motion likely would be granted and the interim rulings caused to be "undone." See subparagraph
(e)(6), below.

See (e)(7), last sentence.

This section is based on S.B. 788 but clarifies how trial judges can "fix" orders entered in interim
proceedings that are required to be vacated after a recusal motion is granted. It also clarifies that orders
entered in an interim proceeding while a disqualification motion is pending must be voided if the
motion is granted.

The following two subparagraphs revise existing procedures to improve expeditiousness.

Masters and associate judges maybe recused or disqualified. The preceding sentence clarifies the
procedures for assigning replacements for such officers.

From current Rule 18a(f).

From current Rule 18a(g).

From current Rule 18a(h).
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Exhibit 5
Texas Election Code Provisions
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TEC § 253.155. Cohtribution Limits

(2) Subject to Section 253.1621, a judicial candidate or officeholder may not,
except as provided by Subsection (c), knowingly accept political contributions
from a person that in the aggregate exceed the limits prescribed by Subsection
(b) in connection with each election.in which the person is involved.

(b) The contribution limits are:

(1) for a statewide judicial office, $5,000; or

(2) for any other judicial office:
(A) $1,000, if the population of the judicial district is less than
250,000;
(B) $2,500, if the population of the _]udlClal district is 250,000 to one
million; or
(C) $5,000, if the population of the judicial district is more than one
million.

(c) This section does not apply to a political contribution made by a
general-purpose committee. :

(d) For purposes of this section, a contribution by a law firm whose members
are each members of a second law firm is considered to be a contribution by the
law firm that has members other than the members the firms have in common.

(e) A person who receives a political contribution that violates Subsection (a)
shall return the contribution to the contributor not later than the later of:

(1) the last day of the reporting period in which the contribution is
received; or ‘ -
(2) the fifth day after the date the contribution is received.

(f) A person who violates this section is liable for a civil penalty not to exceed
three times the amount of the pohtlcal contributions accepted in violation of th1s

~ section.’

§ 253.157. Limit -on Contribution by Law Firm or Member or".
General- Purpose Committee of Law Firm

-35-



~ (a) Subject to Section 253.1621, a judicial candidate or officeholder may not
accept a political contribution in excess of $50 from a person if:

(1) the person is a law firm, a member of a law firm, or a general-purpose
committee established or controlled by a law firm; and

(2) the contribution when aggregated with all political contributions
accepted by the candidate or officeholder from the law firm, other members
of the law firm, or a general-purpose committee established or controlled
by the law firm in connection with the election would exceed six times the
applicable contribution limit under Section 253.155.

(b) A person who receives a political contribution that violates Subsection (a)
shall return the contribution to the contributor not later than the later of:

(1) the last day of the reporting period in which the coﬁtribution is
received; or '

(2) the fifth day after the date the contribution is received.

. (c) A person who fails to return a political contribution as required by

Subsection (b) is liable for a civil penalty not to exceed three times the total
amount of political contributions accepted from the law firm, members of the
law firm, or general-purpose committees established or controlled by the law
firm in connection with the election.

(d) For purposes of this section, a geheral-purpose committee is éstablished or
controlled by a law firm if the committee is established or controlled by
members of the law firm. ' '

(e) In this section:

(1) "Law firm" means a partnership, limited liability partnership, or.
professional corporation organized for the practice of law.

(2) "Member" means a partner, associate, shareholder, employee, or person
designated "of counsel" or "of the firm". :
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§ 253.160. Aggregate Limit on Contributions from and Direct Campalgn
Expenditures by General-Purpose Committee

(a) Subject-to Section 253.1621, a judicial candidate or officeholder may not
knowingly accept a political contribution from a general-purpose committee
that, when aggregated with each other political contribution from a
general-purpose committee in connection with an election, exceeds 15 percent
of the applicable limit on expenditures prescribed by Section 253.168,
regardless of whether the limit on expenditures is suspended.

(b) A person who receives a political contribution that violates Subsection (a)
shall return the contribution to the contributor not later than the later of: ‘

(1) the last day of the reporting period in which the contribution is
received; or

(2) the fifth day after the date the contribution is received.

(c) For purposes of this section, an expenditure by a general-purpose committee
for the purpose of supporting a candidate, for opposing the candidate's
opponent, or for assisting the candidate as an officeholder is considered to be
a. contribution to the candidate unless the campaign treasurer of the
general-purpose committee, in an affidavit filed with the authority with whom
the candidate's campaign treasurer appointment is required to be filed, states -
that. the committee has not directly or indirectly communicated with the
candidate's campaign, including the candidate, an aide to the candidate, a
campaign officer, or a campaign consultant, or a specific-purpose committee in-
regard to a strategic matter, including polling data, advertising, or voter
demographics, in connection with the candidate's campaign.

(d) This section does not apply to a political expenditure by the principal
political committee of the state executive committee or a county executive
committee of a political party that complies with Section 253.171(b).

(e) A person who violates this section is liable for a civil penalty not to exceed

three times the amount by which the political contributions accepted in violation
of this section exceed the applicable limit prescribed by Subsection (a).
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§253.1601. Contribution to Certain Committees Considered Contribution
to Candidate

. For purposes of Sections 253.155, 253.157, and 253.160, a contribution to a
specific-purpose committee for the purpose of supporting a judicial candidate,
opposing the candidate's opponent, or assisting the candidate as an officeholder
is considered to be a contribution to the candidate.

§ 253.161. Use of Contribution from Nonjudicial or Judicial Office
Prohibited

(a) A judicial candidate or officeholder, a specific-purpose committee for
supporting or opposing a judicial candidate, or a specific-purpose committee for
assisting a judicial officeholder may not use a political contribution to make a
campaign expenditure for judicial office or to make an officeholder expenditure

in connection with a judicial office if the contribution was accepted while the
~ candidate or officeholder: '

(1) was a candidate for an office other than a judicial office; or

(2) held an office other than a judicial office, unless the person had become
a candidate for judicial office.

(b) A candidate, officeholder, or specific-purpose committee for supporting,
opposing, or assisting the candidate or officeholder may not use a political
~ contribution to make a campaign expenditure for an office other than a judicial
office or to make an officeholder expenditure in connection with an office other
than a judicial office if the contribution was accepted while the candidate or
officeholder: | | |

(1) was a candidate for a judicial office; or

o (2) held a judicial office, unless the person had become a candidate for
another office. ‘

(c) This section does not prohibit a candidate or officeholder from making a
political contribution to another candidate or officeholder.
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(d) A person who violates this section is liable for a civil penalty not to exceed
three times the amount of political contributions used in violation of this
section.

§ 253.1611. Certain Contributions by Judicial Candidates, Officeholders,
and Committees Restricted '

~(a) A judicial candidate or officeholder or a specific-purpose committee for .
supporting or opposing a judicial candidate or assisting a judicial officeholder
may not use a political contribution to knowingly make political contributions
that in the aggregate exceed $100 in a calendar year to a candidate or
officeholder.

(b) A judicial candidate or a specific-purpose committee for supporting or .
opposing a judicial candidate may not use a political contribution to knowingly
make political contributions to a political committee in connection with a
primary election.

(¢) A judicial candidate or a specific-purpose committee for supporting or
opposing a judicial candidate may not use a political contribution to knowingly
make a political contribution to a political committee that, when aggregated
with each other political contribution to a political committee in connection with
a general election, exceeds $500.

(d) A judicial officeholder or a specific-purpose committee for assisting a
judicial officeholder may not, in any calendar year in which the office held is
not on the ballot, use a political contribution to knowingly make a political
contribution to a political committee that, when aggregated with each other
political contribution to a political committee in that calendar year, exceeds
$250. '

(e) This section does not apply to a political contribution made to the principal
political committee of the state executive committee or a county executive
committee of a political party that: ‘ -

(1) is made in return for goods or services, including political advei'tising .

© or a campaign communication, the value of which substantially equals or
exceeds the amount of the contribution; or ‘ :

-39-



(2) is in an amount that is not more than the candidate's or officeholder's
pro rata share of the committee's normal overhead and admlnlstratlve or
operating costs.

(f) For purposes of Subsectlon (e)(2), a candidate's or officeholder's pro rata
share of a political committee's normal overhead and administrative or operating
costs is computed by dividing the committee's estimated total expenses for a
period by the number of candidates and officeholders to whom the committee
reasonably expects to provide goods or services during that period.

(g) A person who violates this section is liable for a civil penalty not to exceed
‘three times the amount of political contributions used in violation of this
section. - '

§ 253.162. Restrictions on Reimbursement of Personal Funds and
Payments on Certain Loans

(a) Subject to Section 253.1621, a judicial candidate or officeholder who makes
political expenditures from the person's personal funds may not reimburse the
personal funds from political contributions in amounts that in the aggregate
exceed, for each election in which the person's name appears on the ballot:

(1) for a statewide judicial office, $100,000; or

(2) for an office other than a statewide judicial office, five times the
. applicable contribution limit under Section 253.155.

(b) A judicial candidate or officeholder who accepts one or more political
. contributions in the form of loans, including an extension of credit or a
guarantee of a loan or extension of credit, from one or more persons related to
the candidate or officeholder within the second degree by consanguinity, as
determined under Subchapter B, Chapter 573, Government Code, [FN1] may
not use political contributions to repay the loans. '

(c) A person who is both a candidate and an officeholder may reimburse the
person's personal funds only in one capacity.

-40--



(d) A person who violates this section is liable for a civil penalty not to exceed
three times the amount by which the reimbursement made in violation of this
section exceeds the applicable limit prescribed by Subsection (a).

§ 253.1621. Application of Contribution and Reimbursement Limits to
" Certain Candidates

(a) For purposes-of a contribution limit prescribed by Section 253.155, 253.157, or
253.160 and the limit on reimbursement of personal funds prescribed by Section
253.162, the general primary election and general election for state and county
officers are considered to be a single electlon in which a judicial candidate is
involved if the candidate:

(1) is unopposed in the primary eleétion; or

(2) does not have an opponent in the general election whose name is to
appear on the ballot. '

(b) For a candidate to whom Subsection (a) applies, each applicable
contribution limit prescribed by Section 253.155, 253.157, or 253.160 is
increased by 25 percent. A candidate who accepts political contributions from
a person that in the aggregate exceed the applicable contribution limit
prescribed by Section 253.155,253.157, or 253.160 but that do not exceed the
adjusted limit as determined under this subsection [FN1] may use the amount
of those contributions that exceeds the limit prescribed by Section 253.155,
- 253.157, or 253.160 only for making an officeholder expenditure.
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Exhibit 6

ABA Model Code of Judicial Conduct, Rule 2.11
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ABA Model Code of Judicial Conduct, RULE 2.11 Disqualification

(A) A judge shall disqualify himself or herself in any proceeding in which the
judge’s impartiality* might reasonably be questioned, including but not 11m1ted
to the following circumstances:

(1) The judge has a personal bias or prejlidice concerning a party'or a
party’s lawyer, or personal knowledge* of facts that are in dispute in
the proceeding.

. (2) The judge knows* that the judge, the judge’s spouse or domestic
partner,* or a person within the third degree of relationship* to either
of them, or the spouse or domestic partner of such a person is:

(a) a party to the proceeding, or an officer, director, general
partner, managing member, or trustee of a party;

(b) acting as a lawyer in the proceeding;

(c) a person who has more than a de minimis* interest that could
be substantially affected by the proceeding; or

(d) likely to be a material witness in the proceeding.

(3) The judge knows that he or she, individually or as a fiduciary,* or
the judge’s spouse, domestic partner, parent, or. child, or any other
member of the judge’s family residing in the judge’s household,* has
an economic interest* in the subject matter in controversy or in a party
to the proceeding.

(4) The judge knows or learns by means of a timely motion that a
party, a party’s lawyer, or the law firm of a party’s lawyer has within
the previous [insert number] year[s] made aggregate* contributions*
to the judge’s campaign in an amount that is greater than [$[insert
amount] for an individual or $[insert amount] for an entity] [is
reasonable and appropriate for an individual or an entity].
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(5) The judge, while a judge or a judicial candidate,* has made a
public statement, other than in a court proceeding, judicial decision, or
opinion, that commits or appears to commit the judge to reach a
particular result or rule in a partlcular way in the proceedmg or
controversy.

(6) The judge:
(a) served as a lawyer in the matter in controversy, or was
associated ‘with a lawyer who participated substantially as a
lawyer in the matter during such association;’

(b) served in governmental employment, and in such capacity
participated personally and substantially as a lawyer or public
official concerning the proceeding, or has publicly expressed in
such capacity an opinion concerning the merits of the particular
matter in controversy;

(c) was a material witness concerning the matter; or
(d) previously presided as a judge over the matter in another court.

(B) A judge shall keep informed about the judge’s personal and
fiduciary economic interests, and make a reasonable effort to keep
informed about the personal economic interests of the judge’s spouse
or domestic partner and minor children residing in the judge’s
household.

(C) A judge subject to disqualification under this Rule, other than for
bias or prejudice under paragraph (A)(1), may disclose on the record
the basis of the judge’s disqualification and may ask the parties and
their lawyers to consider, outside the presence of the judge and court
personnel, whether to waive. disqualification. If, following the
disclosure, the parties and lawyers agree, without participation by the
judge or court personnel, that the judge should not be disqualified, the
judge may participate in the proceeding. The agreement shall be
incorporated into the record of the proceeding.

‘COMMENT
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[1] Under this'Rule, a judge is disqualified whenever the judge’s impartiality
might reasonably be questioned, regardless of whether any of the specific
provisions of paragraphs (A)(1) through (6) apply. In many jurisdictions, the
term “recusal” is used interchangeably with the term “disqualification.”

[2] A judge’s obligation not to hear or decide matters in which disqualification
is required applies regardless of whether a motion to disqualify is filed.

[3] The rule of necessity may override the rule of disqualification. For example,
a judge might be required to participate in judicial review of a judicial salary
statute, or might be the only judge available in a matter requiring immediate -
judicial action, such as a hearing on probable cause or a temporary restraining
order. In matters that require immediate action, the judge must disclose on the
record the basis for possible disqualification and make reasonable efforts to
transfer the matter to another judge as soon as practicable.

[4] The fact that a lawyer in a proceeding is affiliated with a law firm with
which a relative of the judge is affiliated does not itself disqualify the judge. If,
" however, the judge’s impartiality might reasonably be questioned under
paragraph (A), or the relative is known by the judge to have an interest in the
law firm that could be substantially affected by the proceeding under paragraph
(A)(2)(c), the judge’s disqualification is required.

[5] A judge should disclose on the record information that the judge believes the
parties or their lawyers might reasonably consider relevant to a possible motion
for disqualification, even if the judge believes there is no basis for
“disqualification. '

[6] “Economic interest,” as set forth in the Terminology section, means
ownership of more than a de minimis legal or equitable interest. Except for
situations in. which'a judge participates in the management of such a legal or
equitable interest; or the interest could be substantially affected by the outcome
of a proceeding before a judge, it does not include: ' '

(1) an interest in the individual holdings within a mutual or common
investment fund;
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(2) an interest in securities held by an educational, religious, charitable,
fraternal, or civic organization in which the judge or the judge’s
spouse, domestic partner, parent, or child serves as a director, officer,
advisor, or other participant; '

(3) a deposit in a financial institution or deposits or proprietary
interests the judge may maintain as a member of a mutual savings

association or credit union, or similar proprietary interests; or

(4) an interest in the issuer of government securities held by the judge.

Terminology

“Aggregate,” in relation to contributions for a candidate, means not only contributions
in cash or in kind made directly to a candidate’s campaign committee, but also all
_ contributions made indirectly with the understanding that they will be used to support

the election of a candidate or to oppose the ¢lection of the candidate’s opponent. See
Rules 2.11 and 4.4. ‘

“Contribution” means both financial and in-kind contributions, such’ as goods,
professional or volunteer services, advertising, and other types of assistance, which, if

obtained by the recipient otherwise, would require a financial expenditure. See Rules
2.11,2.13,3.7,4.1, and 4.4.

“De minimis,” in the context of interests pertaining to disqualification of a judge, means
an insignificant interest that could not raise a reasonable question regardmg the judge’s
impartiality. See Rule 2.11.

“Domestic partner” means a person with whom another person maintains a household
and an intimate relationship, other than a person to whom he or she is legally married.
See Rules 2.11,2.13, 3.13, and 3.14.

“Economic interest” means ownership of more than a de minimis legal or equitable
interest. Except for situations in which the judge participates in the management of such
alegal or equitable interest, or the interest could be substantially affected by the outcome
~of a proceeding before a judge, it does not include: :
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(1) an interest in the individual holdings within a mutual or common investment
fund;
(2) an interest in securities held by an educational, religious, charltable fraternal, or
civic organization in which the judge or the judge’s spouse, domestic partner,
parent, or child serves as a director, an officer, an advisor, or other participant;
(3) a deposit in a financial institution or deposits or proprietary interests the judge
may maintain as a member of a mutual savings association or credit union, or similar
proprietary interests; or
(4) an interest in the issuer of government securities held by the judge.

See Rules 1.3 and 2.11

“Fiduciary” includes relationships such as executor, administrator, trustee, or guardian.
See Rules 2.11, 3.2, and 3.8.

“Impartial,” “impartiality,” and “impartially” mean absence of bias or prejudice in
favor of, or against, particular parties or classes of parties, as well as maintenance of an
open mind in considering issues that may come before a judge. See Canons 1, 2, and 4,
and Rules 1.2,2.2,2.10,2.11,2.13, 3.1, 3.12,3.13,4.1,and 4.2. -

“Judicial candidate” means any person, including a sitting judge, who is seeking
selection for or retention in judicial office by election or appointment: A person becomes
a candidate for judicial office as soon as he or she makes a public announcement of
candidacy, declares or files as a candidate with the election or appointment authority,
authorizes or, where permitted, engages in solicitation or acceptance of contributions or
support, or is nominated for election or appointment to office. See Rules 2.11, 4.1, 4.2,
and 4.4. -

f‘Knowiligly,” “knowledge,” “known,” and “knows” mean actual kndwlédge ofthe fact
in question. A person’s knowledge may be inferred from circumstances. See Rules 2.11,
2.13,2.15,2.16,3.6, and 4.1. |

“Member of a judge’s family residingAin the judge’s household” means any relative
of a judge by blood or marriage, or a person treated by a judge as a member of the
judge’s family, who resides in the judge’s household. See Rules 2.11 and 3.13.

“Third degree of relationship” includes the fbllowing persons: great-grandparent,

grandparent, parent, uncle, aunt, brother, sister, child, grandchlld great-grandchild,
nephew, and niece. See Rule 2.11. '
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Exhibit 7

Alabama Statute on Recusal for Campaign Contributions.
and

Mississippi Code of Judicial Conduct Canon on
Recusal for Campaign Contributions
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Alabama Code 1975

Alabama Code § 12-24-1. Recusal of Justlce or judge due to campalgn
contributions.

The Legislature intends by this chapter to require the recusal of a justice or
judge. from hearing a case in which there may be an appearance of impropriety
because as a candidate the justice or judge received a substantial contribution

- from a party to the case, including attorneys for the party, and all others
described in subsection (b) of Section 12-24-2. This législation in no way
intends to suggest that any sitting justice or judge of this state would be less
than fair and impartial in any case. It merely intends for all the parties to a case
and the public be made aware of campaign contributions made to a justice or
judge by parties in a case and others described in subsection (b) of Section
12-24-2.

Alabama Code § 12-24-2. Filing by judges, justices, parties, and attorneys
of disclosure statements concerning campaign contributions.

(a) Any justice or judge of an appellate or circuit court of this state shall file, at
least two weeks prior to the commencement of his or her term of office, with the
Secretary of State, a statement disclosing the names and addresses of campaign
contributors and the amount of each contribution made to him or her in the
election immediately preceding his or her new term in office. Contributions
from political action committees may be accepted if the committee furnishes to
the Secretary of State according to existing law a list of names and addresses of
contributors and an amount properly attributable to each contributor. When a
justice or judge does not file this annual statement, the Secretary of State shall

notify the Administrative Office of Courts and that office shall withhold further n

compensation to the justice or judge pending compliance with this section.

(b) The Supreme Court shall provide under the appropriate rules of court, a rule
orrules which provide as follows: In an appellate court proceeding the attorneys
for all parties shall serve certificates of disclosure on all attorneys of record
before such court within 28 days after the filing of the notice of appeal; orin a
circuit court within 28 days after notice of the identity of the judge presiding on
the case. Each certificate shall state the amount, if any, of campaign
contributions by the respective individual donor or entity to any justice or judge
of an appellate court where the case is pending, or if it is a trial court
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proceeding, the amount, if any, of campaign contributions by the respective.
individual donor or entity to the judge presiding over the case, made in the last
election by the party or real parties in interest, any holder of five percent (5%)
or more of a corporate party"s stock, any employees of the party acting under
that party's direction, any insurance carrier for the party which is potentially
liable for the party's exposure in the case, the attorney for the party, other
lawyers in practice with the attorney, and any employees acting under the
direction of the attorney or acting under the direction of those in practice with
the attorney. The failure to file the certificates of disclosure within the time
frames set out above shall not affect the validity of the filing but the court may
impose sanctions provided for by Rule 37(b) (2) (C, D) of the Alabama Rules
of Civil Procedure, for the failure of a party to comply with this section after
being ordered to do so. ' :
(c) The action shall be assigned to a justice or judge regardless of the

information contained in the certificates of disclosure. If the action is assigned

to a justice or judge of an appellate court who has received more than four
thousand dollars ($4,000) based on the information set forth in any one

certificate of disclosure, or to a circuit judge who has received more than two

thousand dollars ($2,000) based on the information set out in any one certificate

of disclosure, then, within 14 days after all parties have filed a certificate of
disclosure, any party who has filed a certificate of disclosure setting out an

amount including all amounts contributed by any person or entity designated in

subsection (b), below the limit applicable to the justice or judge, or an amount

above the applicable limit but less than that of any opposing party, shall file a

written notice requiring recusal of the justice or judge or else such party shall

be deemed to have waived such right to a recusal. Under no circumstances shall

a justice or judge solicit a waiver of recusal or participate in the action in any

way when the justice or judge knows that the contributions of a party or its

attorney exceed the applicable limit and there has been no waiver of recusal.

Mississippi Code of Judicial Conduct, Canon 3

CANON 3 A Judge Should Perform the Duties of Judicial Office
Impartially and Diligently ’ |

A. Judicial Duties in General. * * *
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(5) A judge shall perform judicial duties without bias or prejudice. A judge shall
not, in the performance of judicial duties, by words or conduct manifest bias or
prejudice, including but not limited to bias or prejudice based upon race,
gender, religion, national origin, disability, age, sexual orientation or
socioeconomic status, and shall not permit staff, court officials and others
subject to the judge's direction and control to do so. A judge shall refrain from
speech, gestures or other conduct that could reasonably be perceived as sexual
harassment and shall require the same standard of conduct of others subject to
the judge's direction and control.

COMMENTARY

A judge must perform judicial duties impartially and fairly. A judge who
manifests bias on any-basis in a proceeding impairs the fairness of the
proceeding and brings the judiciary into disrepute. Facial expression and body
language, in addition to oral communication, can give to parties or lawyers in
the proceeding, jurors, the media and others an appearance of judicial bias. A
Judge must be alert to avoid behavior that may be perceived as prejudicial.

* * Lok
E. Disqualification.

(1) Judges should, disqualify themselves in proceedings in which their
impartiality might be questioned by a reasonable person knowing all the
circumstances or for other grounds provided in the Code of Judicial Conduct or
otherwise as provided by law, including but not limited to instances where:

COMMENTARY

Under this rule, a judge should disqualify himself or herself whenever the
judge's impartiality might be questioned by a reasonable person knowing all the
circumstances, regardless whether any of the specific rules in Section 3E(1)

apply.

A judge should disclose on the record information that the judge believes the
parties or their lawyers might consider relevant to the question of
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disqualification, even if the judge believes there is no real basis for
disqualification.

By decisional law, the rtule of necessity may override the rule of
disqualification. For example, a judge might be required to participate in
Judicial review of a judicial salary statute, or might be the only judge available
in a matter requiring immediate judicial action, such as a hearing on probable
cause or a temporary restraining order. In the latter case, the judge must disclose
on the record the basis for possible disqualification and use reasonable efforts
to transfer the matter to another judge as soon as practicable.

For procedures concerning motions for recusal and review by the Supreme
Court of denial of motions for recusal as to trial court judges, see M.R.C.P.
16A, URCCC 1.15, Unif. Chanc. R. 1.11, and M.R.A.P. 48B. For procedures
concerning motions for recusal of judges of the Court of Appeals or Supreme
~ Court justices, see M.R.A.P. 27(a). | '

(a) the judge has a personal bias or prejudice concerning a party, or
personal knowledge of disputed evidentiary facts concerning the
proceeding; :

(b) the judge served as lawyer in the matter in controversy, or a lawyer with
whom the judge previously practiced law served during such association
as a lawyer concerning the matter, or the judge or such lawyer has been a
material witness concerning it;

COMMENTARY

A lawyer in a government agency does not ordinarily have an association with -
other lawyers employed by that agency within the meaning of Section 3E(1)(b);
judges formerly employed by a government agency, however, should disqualify
themselves in a proceeding if the judges' impartiality might reasonably be
questioned because of such association. :

(c) the judge knows that the judge, individually or as a fiduciary, or the

“ judge's spouse or member of the judge's family residing in the judge's
household, has a financial interest in the subject matter in controversy or
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in a party to the proceeding, or any other interest that could be substantially |
affected by the outcome of the proceeding;

(d) the judge or the judge's spouse, ora person within the third degree of
relationship to either of them, or the spouse of such a person:

(1) is a party to the proceeding, or an officer, director, or trustee of a

party;
(11) is acting as a lawyer in the proceeding;

(i) is known by the judge to have an interest that could be
substantially affected by the outcome of the proceeding;

(1v) 1s to the judge's knowledge likely to be a material witness in the
proceeding;

COMMENTARY

The fact that a lawyer in a proceeding is affiliated with a law firm with which
arelative of the judge is affiliated does not of itself disqualify the judge. Under
appropriate circumstances, the fact that “the judge's impartiality might be
questioned by a reasonable person knowing all the circumstances “under
Section 3E(1), or that the relative is known by the judge to have an interest in .
the law firm that could be “substantially affected by the outcome of the
proceeding” under Section 3E(1)(d)(iii) may require the judge's disqualification.

(2) Recusal of Judges from Lawsuits Involving Major Donors. A party may file
a motion to recuse a judge based on the fact that an opposing party or counsel
of record for that party is a major donor to the election campaign of such judge.
Such motions will be filed, considered and subject to appellate review as
provided for other motions for recusal.

COMMENTARY
. Section 3E(2) recognizes that political donations may but do not necessarily

raise concerns about a judge's impartiality. The filing, consideration and-
appellate review of motions for recusal based on such donations are subject to
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rules governing all recusal motions. For procedures concerning motions for
recusal and review by the Supreme Court of denial of motions for recusal as to
trial court judges, see M.R.C.P. 16A, URCCC 1.15, Unif. Chanc. R. 1.11, and
M.R.A.P. 48B. For procedures concerning motions for recusal of judges of the
Court of Appeals or Supreme Court justices, see M.R.A.P. 27(a). This provision
does not appear in the ABA Model Code of Judicial Conduct; however, see
Section 3E(1)(e) of the ABA model.

F. Remittal of Disqualification. * * *
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Capertonv. A. T. Massey Coal Co., Inc.
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Analysis of Caperton v. A. T. Massey Coal Co., Inc.

In this case, a litigant (Caperton) recovered a $50 million jury verdict against a
defendant (Massey), for fraudulent misrepresentation, concealment, and tortious
interference with existing contractual relations. The verdict was returned in August 2002.
Caperton at *4. In June 2004, the trial court denied Massey’s attack on the jury verdict.
In March 2005, the trial court denied Massey’s motion for judgment as a matter of law.
Caperton at *4. During 2004, West Virginia conducted judicial elections in which
Massey, and its CEO Don Blankenship, supported judicial candidate Brent Benjamin in
his effort to unseat the incumbent West Virginia Supreme Court Justice Warren
McGraw. Caperton at at *4.

West. Virginia law had a statute limiting individual contributions to judicial
campaigns to $1,000. However, an organization called “And For the Sake of the Kids,”
formed .under 26 U.S.C. § 527, supported Benjamin in his effort to unseat Justice
McGraw. Blankenship donated nearly $2.5 million to the organization, constituting more
than 2/3 of the organization’s total contributions. Caperton at *4. Blankenship also spent
$500,000 on direct mailings, solicitation letters, and television and newspaper ads
supporting Benjamin. Caperton at *4. Blankenship’s $3 million in contributions
~ exceeded money spentby all other Benjamin supporters and three times the amount spent -
by Benjamin’s campaign committee. Benjamin won the election by a 53.3-t0-46.7%
vote. Caperton at *4.

In October 2005, Caperton moved to disqualify Justice Benjamin based on the
campaign contributions made by Blankenship. Justice Benjamin declined to disqualify
himself, issuing a recusal memorandum in April 2006 saying that the evidence
supporting the motion contained “no objective information . .. to show that this Justice
has a bias for or against any litigant, that this Justice has prejudged the matters which
comprise this litigation, or that this Justice will be anything but fair and impartial.”
Caperton at *4. Note that Justice Benjamin addressed the subjective standard for
recusal, with no mention of the state’s objective reasonable person test. In December
2006, the West Virginia Supreme Court granted appellate review, and in November 2007
reversed the $50 million verdict against Massey. Caperton at *4. The majority opinion
authored by then-Chief Justice Davis and joined by Justices Benjamin and Maynard,
" based on two doubtful legal propositions. Caperton at *4. Two justices dissented, with
- dissenting Justice Starcher calling the majority opinion “morally and legally wrong.” Id.
~ at *4. Meanwhile, photos surfaced of Justice Maynard vacationing with Blankenship in
the French Rivera while the case was pendmg, and Justice Maynard recused himself. /d.
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at *4. Justice Starcher also disqualified himself, saying that Blankenship’s wealth,
political tactics, and “friendship” “have created a cancer in the affairs of this Court.” /d.
at *5.

The West Virginia Supreme Court granted rehearing, with Justice Benjamin acting
as chief justice, and Benjamin selected two judges to replace the recused judges.
Caperton at *5. Caperton filed a third motion to recuse, saying that Justice Benjamin
failed to apply to his own recusal the objective standard of whether “a reasonable and
prudent person, knowing these objective facts, would harbor doubts about Justice
Benjamin’s ability to be fair and impartial.” Caperton at *5. Caperton submitted a poll
reflecting that more than 67% of West Virginians doubted Justice Benjamin’s
impartiality. Justice Benjamin refused to recuse, calling the poll a “push poll” that was
- neither credible nor sufficiently reliable to serve as a basis for disqualification. Caperton
at *5. The West Virginia Supreme Court again reversed the judgment by a 3-to-2 vote,
the two dissenters labeling the majority opinion as “unsupported by the facts and existing
case law,” and “fundamentally unfair.” The dissenters also noted “genuine due process
implications arising under federal law,” with respect to Justice Benjamin’s failure to
recuse himself. Caperton at *5. After petition for writ of certiorari was filed in the U.S.
Supreme Court, Justice Benjamin filed a concurring opinion, defending the reasoning of
the majority opinion, as well as his decision not to recuse, and rejecting due process
grounds for his recusal. He denied any “direct, personal, substantial, and pecuniary
interest” in the case, and rejected an “appearances” standard for recusal as being too
subjective. Caperton at *S5.

~ The U.S. Supreme Court, in a 5-to-4 decision, remanded the case to be reheard
- without Justice Benjamin’s involvement, and presumably with new replacement judges
filling in for the two previously-recused justices. The Majority Opinion was written by
Justice Kennedy, who was joined by Justices Stevens, Souter, Ginsburg, and Breyer. A
‘Dissenting Opinion was written by Chief Justice Roberts, who was joined by Justices
Scalia, Thomas, and Alito. Justice Scalia wrote a separate Dissenting Opinion. The case
was argued by two ‘experienced Supreme Court advocates, Theodore B. Olson for the
Petitioners and Andrew L. Frey for the Respondents. There were 22 Amicus Curiae
briefs filed , by a variety of interested parties, including: the American Bar Association;
the Academy of Appellate Lawyers; 27 former Chief Justices and Justices of state -
supreme courts (including Texas’ Raul Gonzalez); a joint brief by the states of Alabama,
Colorado, Delaware, Florida, Louisiana, Michigan, and Utah; the Supreme Court of
Louisiana (which filed a brief discrediting a study on the effects of contributions on the
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votes of Louisiana Supréme Court justices); and the National Association of Criminal
Defense Lawyers.

The U.S. Supreme Court’s Majority Opinion noted its own precedent that the
Fourteenth Amendment Due Process Clause requires recusal when a state court judge has
“adirect; personal, substantial, pecuniary interest” in the case. Caperton at *6. Precedent
also indicated that personal bias or prejudice alone did not implicate the Due Process
Clause. Caperton at *6. Precedent also recognized Due Process Clause issues arise, “as
an objective matter,” where the judge has a financial interest in the outcome of a case
(e.g. where a Mayor’s salary is partially funded by costs he imposed upon convictees or
where the mayor’s position as the chief executive of the municipal government conflicted
with his impartiality as a magistrate). Caperton at *7. And precedent recognized a
constitutional basis for recusal where a criminal judge presiding over an examining trial
charged one defendant with perjury and held another in contempt for refusing to answer
questions, then presided over the later trial on the question of guilt or innocence.
Caperton at *8. Due Process also arose in a criminal contempt proceeding where the
judge presiding over the contempt had been the target of a running, bitter controversy in
which the judge was vilified by the contemnor. Caperton at *9.

Turning to the present case, the Majority passed by Justice Benjamin’s self-
assessment of impartiality, and also side-stepped the question of whether Justice
Benjamin did or did not have actual bias. Caperton at *9. The Majority said that
precedent had recognized an objective standard for recusal that did not require proof of
actual bias. Caperton at *10. The standard previously articulated was “whether, ‘under
a realistic appraisal of psychological tendencies and human weakness,” the interest -
‘poses such a risk of actual bias or prejudgment that the practice must be forbidden if the
guarantee of due process is.to be adequately implemented.”” Caperton at *10 (quoting
Withrow v. Larkin, 421 U.S. 35, 47 (1975)). The Majority concluded that there was a
“serious risk of actual bias—based on objective and reasonable perceptions—when a
person with a personal stake in a particular case had a significant and disproportionate
influence in placing the judge on the case by raising funds or directing the judge’s
election campaign when the case was pending or imminent.” Caperton at *11. The

" Majority concluded: “On these extreme facts the probability of actual bias rises to an
unconstitutional level.” Caperton at *12.

Chief Justice Roberts wrote a Dissenting Opinion in which he criticized what he saw

as an extension of precedent to include overturning a judge’s failure to recuse because
-of a “probability of bias.” Caperton at *15. The Dissenters believe that the availability
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of this procedure would induce lawyers to allege bias, and “[t]he end result will do far
more to erode public confidence in judicial impartiality than an isolated failure to recuse
in a particular case.” Caperton at *15. Chief Justice Roberts goes on to say that while the
Majority applied an objective test, that its’ “probability of bias” standard provides no
“workable guidance for future cases.” Caperton at *15. Chief Justice Roberts listed 40
questions he felt could arise in applying the new Due Process standards:

1. How much money is too much money? What level of contrlbutlon or expenditure
gives rise to a “probability of bias”?

2. How do we determine whether a given expenditure is “dlsproportlonate”7
Disproportionate to what?

3. Are independent, non-coordinated expenditures treated the same as direct
contributions to a candidate's campaign? What about contributions to independent
outside groups supporting a candidate?

4. Does it matter whether the litigant has contributed to other candidates or made large
expenditures in connection with other elections?

5. Does the amount at issue in the case matter? What if this case were an employment
dispute with only $10,000 at stake? What if the plaintiffs only sought non-monetary
relief such as an injunction or declaratory judgment?

6. Does the analysis change depending on whether the judge whose disqualification is
sought sits on a trial court, appeals court, or state supreme court? -

7. How long does the probability of bias last? Does the probability of bias diminish over |
time as the election recedes? Does it matter whether the judge plans to run for reelection?

8. What if the “disproportionately” large expenditure is made by an industry association,
trade union, physicians' group, or the plaintiffs' bar? Must the judge recuse in all cases
that affect the association's interests? Must the judge recuse in all cases in which a party
or lawyer is a member of that group? Does it matter how much the litigant contrlbuted
to the: assomatlon‘7 :

9. What if the case involves a social or ideological issue rather than a financial one? Must
a judge recuse from cases involving, say, abortion rights if he has . received
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“disproportionate” support from individuals who feel strongly about either side of that
issue? If the supporter wants to help elect judges who are “tough on crime,” must the
judge recuse in all criminal cases? '

10. What if the candidate draws “disproportionate” support from a particular racial,
religious, ethnic, or other group, and the case involves an issue of particular importance
to that group? ;

11. What if the supporter is not-a party to the pending or imminent case, but his interests
will be affected by the decision? Does the Court's analysis apply if the supporter
“chooses the judge” not in his case, but in someone else's?

12. What if the case implicates a regulatory issue that is of great importance to the party
making the expenditures, even though he has no direct financial interest in the outcome
(e.g., a facial challenge to an agency rulemaking or a suit seeking to limit an agency's
Jurlsdlctlon)‘7

13. Must the judge'é vote be outcome determinative in order for his non-recusal to
constitute a due process violation?

14. Does the due process analysis consider the underlying merits of the suit? Does it
matter whether the decision is clearly right (or wrong) as a matter of state law?

15. What if a lower court decision in favor of the supporter is affirmed on the merits on
appeal, by a panel with no “debt of gratitude” to the supporter? Does that “moot” the due
process claim? . : S '

* 16. What if the judge voted against the supporter in many other cases?

17. What if the judge disagrees with the supporter's message or tactics? What if the judge
expressly disclaims the support of this person? ,

18. Should we assume that elected judges feel a “debt of hostility” towards major
opponents of their candidacies? Must the judge recuse in cases involving individuals or

groups who spent large amounts of money trying unsuccessfully to defeat him?

19. If there is independent review of a judge's recusal decision, e.g., by a panel of other
judges, does th1s completely foreclose a due process claim?
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20. Does a debt of gratitude for endorsements by newspapers, interest groups, politicians,
or celebrities also give rise to a constitutionally unacceptable probability of bias? How
would we measure whether such support is disproportionate?

21. Does close personal friendship between a judge and a party or lawyer now glve rise
to a probability of bias?

22. Does it matter whether the campaign expenditures come from a party or the party's
attorney? If from a lawyer, must the judge recuse in every case involving that attorney?

23.Does what is unconstitutional vary from State to State? What if partlcular States have
a hlstory of expensive judicial elections?

24. Under the majority's “objective” test, do we analyze the due process issue through
the lens of a reasonable person, a reasonable lawyer, or a reasonable judge?

25. What role does causation play in this analysis? The Court sends conflicting signals
on this point. The majority asserts that “[w]hether Blankenship's campaign contributions
were a necessary and sufficient cause of Benjamin's victory is not the proper inquiry.”
Ante, at 2264. But elsewhere in the opinion, the majority considers “the apparent effect
such contribution had on the outcome of the election,”ante, at 2264, and whether the
litigant has been able to “choos[e] the judge in his own cause,ante, at 2265. If causation
is a pertinent factor, how do we know whether the contribution or expenditure had any
effect on the outcome of the election? What if the judge won in a landslide? What if the
Judge won primarily because of his opponent's missteps?

26. Is the due process analysis less probing for incumbent judges-who typically have a
great advantage in elections-than for challengers?

27. How final must the pending case be with respect to the contributor's interest? What
if, for example, the only issue on appeal is whether the court should certify a class of
plaintiffs? Is recusal requlred just as if the issue in the pendmg case were ultlmate
liability? :

28. Which cases are implicated by this doctrine? Must the case be pending at the time of

the election? Reasonably likely to be brought? What about an important but
unanticipated case filed shortly after the election?
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29. When do we impute a probability of bias from one party to another? Does a
contribution from a corporation get imputed to its executives, and vice-versa? Does a
contribution or expenditure by one family member get imputed to other family members?

30. What if the election is nonpartisan? What if the electlon is just a yes-or-no vote about
whether to retain an incumbent?

31. What type of support is disqualifying? What if the supporter's expenditures are used
to fund voter registration or get-out-the-vote efforts rather than television
advertisements?

32. Are contributions or expenditures in connection with a primary aggregated with those
in the general election? What if the contributor supported a different candidate in the
primary? Does that dilute the debt of gratitude?

~ 33.What procedures must be followed to challenge a state judge's failure to recuse? May
Caperton claims only be raised on direct review? Or may such claims also be brought in
federal district courtunder 42 U.S.C. § 1983, which allows a person deprived of a federal
right by a state official to sue for damages? If § 1983 claims are available, who are the
proper defendants? The judge? The whole court? The clerk of court?

34. What about state-court cases that are already closed? Can the losing parties in those
cases now seek collateral relief in federal district court under § 19837 What statutes of

limitation should be apphed to such su1ts‘7

35. What s the proper remedy? After a successful Caperton motion, must the parties start
from scratch before the lower courts? Is any part of the lower court judgment retained?

36. Does a litigant waive his due process claim if he waits until after decision to raise it?
Or would the claim only be ripe after decision, when the judge's actions or vote suggest
a probability of bias?

37. Are the parties entitled to discovery with respect to the judge's recusal decision?

38. If a judge erroneously fails to recuse, do we apply harmless-error review?

39. Does the judge get to respond to the allegation that he is. probably blased or is his:
reputatlon solely in the hands of the partles to the case?
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40. What if the parties settle a Caperton claim as part of a broader settlement of the case?
Does that leave the judge with no way to salvage his reputation?

Caperton at *17-20.

Justice Scalia’s Dissenting Opinion states that the decision in the case would “create a
vast uncertainty with respect to a point of law that can be raised in all litigated cases in
(at least) those 39 States that elect their judges.” Caperton at *23. Justice Scalia sees this
type of recusal as another weapon in the “vast arsenal of lawyerly gambits” that will
spawn many billable hours pouring over campaign finance reports. Caperton at *23.
Justice Scalia regrets doing more harm than good, by seeking to correct imperfections
through the expansion of the Court’s constitutional mandate in a manner “ungoverned
by any discernable rule.” Caperton at *23.
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Texas Code of Judicial Conduct Canon 5
Canon 5. Refraining From Inappropriate Political Activity
(1) A judge or judicial candidate shall not:

(1) make pledges or promises of conduct in office regarding pending or
impending cases, specific classes of cases, specific classes of litigants, or
specific propositions of law that would suggest to a reasonable person that
the judge is predisposed to a probable decision in cases within the scope of
the pledge; .

(i1) knowingly or recklessly misrepresent the identity, qualifications,
present position, or other fact concerning the candidate or an opponent; or

(iii) make a statement that would violate Canon 3B(10).

(2) A judge or judicial candidate shall not authorize the public use of his or her
name endorsing another candidate for any public office, except that either may
indicate support for a political party. A judge or judicial candidate may attend
political events and express his or her views on political matters in accord with
this Canon and Canon 3B(10).

(3) A judge shall resign from judicial office upon becoming a candidate in a
contested election for a non-judicial office either in a primary or in a general or
in a special election. A judge may continue to hold judicial office while being
a candidate for election to or serving as a delegate in a state constitutional
‘convention or while being a candidate for election to any judicial office.

(4) A judge or judicial candidate subject to the Judicial Campaign Fairness Act,
Tex. Elec. Code § 253.151, et. seq. (the "Act"), shall not knowingly commit an
act for which he or she knows the Act imposes a penalty. Contributions returned -
in accordance with Sections 253.155(¢), 253.157(b) or 253. 160(b) of the Act
are not a violation of this paragraph.

COMMENT
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A statement made during a campaign for judicial office, whether or not
prohibited by this Canon, may cause a judge's impartiality to be reasonably
questioned in the context of a particular case and may result in recusal.
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MEMORANDUM

TO: Supreme Court Advisory Committee
FROM: Judge David Peeples

RE: Revisions to Rules 18a and 18b
DATE: September 23, 2069

I. Revise Rule 18b in response to Caperton?

The Supreme Court held in Caperton that there can be such outrageously high campaign contributions on
behalf of a judge that the judge must, as a matter of due process, recuse when the contributor’s case is
considered. Should Rule 18b be modified in light of Caperton?

For two reasons, the nine regional presiding judges feel that Caperton revisions to the Texas recusal system
are not needed, at least for trial courts. (We express no opinion on the need to modlfy TRAP 16, which
channels recusal motions to the other justices on the appellate court.)

First, under Rule 18a a recusal motion immediately stops the respondent judge from dealing with
the case until a second judge, assigned by someone else, has decided the motion. By contrast, in
Caperton the West Virginia system allowed the respondent judge to decide his own motion, and
then to continue sitting on the case after he denied it!

Second; the current provision in Rule 18b allowing recusal of a judge whose “impartiality might
reasonably be questioned” is adequate because it authorizes the judge who hears the recusal motion
to recuse a respondent judge who has received large contributions from a litigant or lawyer. The
presiding judges doubt that a more spec:ﬁc contribution provision will produce a net gain over
current law.

II. Procedural Improvements to Rule 18a.

The presiding judges urge the committee to strengthen our trial court recusal procedures with the following
revisions to Rule 18a

1) Ekpress statements in the rule that: (a) the motion must state details (not just general allegations
that a judge’s “impartiality might reasonably be questioned” ) [lmes 14-15], and (b) a judge’s
rulings in the case cannot be a basis for recqsal [lines 15-161];

(2) Express authority for the presiding judge to deny, without a hearing, motions that are untimely
or legally insufficient (general allegations of unfairness, without details; complaints about rulings)
[lines 43-44]. '

3) Abulletproof presiding judge; who is not subject to recusal on the motion itself [lines 59-61];

(4) Stronger sanctions provisidns [lines 68-72].

EXHIBIT
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Present Rule 18a, with suggested defetions and additions [PJs]

1

2 [September 23, 2009]

3

4 .

-3 Rule 18a. Procedure Jfor Recusal and or Disqualification of Judges.

6

7 (a) Filing and Contents of Motion. At least ten days before the date set for trial or other hearing

8 in any trial court otherthanthe-Supreme-Court;-the-€ourt-of-€rimmat-—Appeats-or-thecourt-of

9 appeats, any party may file withrthecterk-of thecourt a motion stating one or more of the grounds
10 specified in rule 18b why the judge before whom the case is pending should not sit in the case. If the
11 judge was assigned to the case within ten days of the date set for trial or other hearing ajudge-is
12 _ assigned—to—a—case, the motion shall be filed at the earhest practlcable tlme —pnm—to—thc
13 -
14 to-sit-inthe-case: The motion shall be verlﬁed and shall state with detail and particularity the * -
15 reasons grounds-why the judge beforewhonrthe-casets-pending should not sit. The judge s rulings
16 may not be a basis for the motion. The motion shall be made on personal knowledge and shall set
17 forth such-facts as that would be admissible in evidence provided that facts may be stated upon
18 information and belief if the grounds of such belief are specifically stated.
19
20 (b) Notice. On the day the motion is filed, copies shall be served on the judge and all other parties
21 or their counsel of record .;togetherwith-anotice that movant-expeetsthemotionrto-bepresented-to
22 the-judgethreedaysafter thefitingof suchmotioruntessotherwise-orderedby thejudge: Any other
23 party may file with-the-cterk-an opposing or concurring statement at any tlme before the motion is

24 heard. ,
25 . .
26 (c) Voluntary Recusal. Prior to any further proceedings in the case, the judge shall either recuse
27 himself voluntarily or request the presiding judge of the administrative judicial distriet-region
28 (“presiding judge”) to assign a judge to hear sweh-the motion. If the judge recuses hmsetf
29 voluntarily, he the judge shall enter an order of recusal and request the presiding judge of-the
30 administrativejudicrat-district-to assign another judge to sit, and shatt-makeno-furthrer-ordersand
31 shall take no further action in the case except for good cause stated in writing or on the record.-the
32 -order-irwhich-such-actionris-taken:
33
34 (d) Referral to Presiding Judge. If the Judge dechnes to recuse i'nmsc}f voluntarzly, he the ]udge
35 shall forward to the presiding judge '
36 formrorcertified-copy; an order of referral and copies of the motion and all opposmg ‘and concurring
.37 statements. Except for good cause stated in theorderimwhich-further-actronrtstaken writing or on

38 the record, the judge shall make no further orders and shall take no further action in the case after
39 fiting-ofthe motiomrandprior-to-a-hearing-omrthe-motion: until the motion has been heard.
40
41 (e) Hearing.
42 .
43 ‘(1) If the motion does not comply with subsectzon (a) or is otherwzse legally insufficient, the
44 . preszdzng judge may deny it without a hearing. :

EaN
(9}
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47
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(2) If the motton compltes w1th subsection (a) and is legally sufficient, Fihe presiding judge of
the-admintstrattve judictat-distret may hear the motion or assign another judge to hear it, and shatt

nnmcdrﬁc}ysm-hcamﬁmfomhmsc&mmmhcryﬁgnhmgnatcdbyﬂm shall cause notice

of such hearing to be given to all parties or their counsel and shattmake such other orders, including
orders on interim or ancillary relief in the pending cause, as justice may require.

(3) The judge who hears the motion:
(a) must hear it as soon as practicable, and may hear it immediately; and

b) }nay conduct the hearing by telephone on the record and may consider facsimile or
electronic copies of documents as permitted by the rules of evidence;

(4) A presiding jitdge who hears a recusal motion is not subject to objection, and a motion to
recuse a presiding judge has no effect and may be dtsregarded except by order of the Chief Justice
of the Supreme Court.

(5) If the motion is granted, the presiding judge shall assign another judge to the case.

(f) Assignment by Chief Justice. The Chief Justice of the Supreme Court may also appomt—and
assign judges and make rulings meonformity-with-thisrute-and pursuant to statute.

(g) Sanctions. If &pmﬁcsmmmmmndcrﬂnmand-mdﬂcmmcd-byﬁwcpmsﬂmg
mdgrorthudgrdcsrgnﬁc&brhmatﬁm—hmmgm&moﬁhr@pmﬁcmﬁxa the

Judge hearing the motion to recuse ts determines that it was frivolous, as defined in Rule 13, or was

brought sotety for the-purpose-of delay and without sufficient cause, the judge hrearmg-the-motion
may;trthe-interest-ofjustice; i impose any sanction authorized by Rule 2+5(2)(b): 215. 2(b)

(i) Appellate Review. if-tl'rc-mottmd-cmcd—ﬂ:An order denying a motion to recuse or disqualify
may be reviewed for abuse of discretion on appeal from the final judgment. ¥fthemotionisgranted;
the-order An order granting a motion shattnotbe is not rev1ewable—and-ﬂ‘rc-prc31dmgjudg&shaﬂ

asstgmranother judge-to-sit-inrthe-case— by appeal, mandamus, or otherwise.

Comments
Lines 10-13: This sentence was moved from existing section (e) to section (a).

Lines 15-16: The new sentence implements the rule that a judge’s bias must be extrajudicial and not
based on in-court rulings. See Ludlow v. DeBerry, 959 S.W.2d 265, 270-71 (Tex. App.—Houston
(14th Dist.) 1997, no pet.); Grider v. Boston Co., Inc., 773 S.W.2d 338, 346 (Tex. App.—Dallas
1989, writ denied). The extrajudicial source rule was summarized in Woodruﬁ" v. Wright, 51 S.W.3d
727,736 n.6 (Tex. App.—Texarkana 2001, pet. denied), as follows:
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[TThe United States Supreme Court discussed the "extrajudicial source" doctrine in Liteky
v. United States, 510.U.S. 540, 554-56 (1994). . . . Although the Court was construing the
federal disqualification rule, it contains essentially the same language as Rule 18b. The
Court stated that opinions formed by the judge on the basis of facts introduced or events
occurring during proceedings do not constitute a basis for a recusal motion unless they
display a deep-seated favoritism or antagonism that would make fair judgment impos-
sible. . . . Thus, the Supreme Court reasoned that judicial remarks during the course of a
‘trial that are critical or disapproving or even hostile to counsel, parties, or their cases,
ordinarily do not support recusal, but they may do so if they reveal an opinion deriving
from an extrajudicial source and will do so if they reveal such a high degree of favoritism
or antagonism as to make fair judgment impossible.

Lines 43-44: Motions that contain only general allegations of unfairness or partiality, or only
previous rulings, are legally insufficient. The regional presiding judge (not the respondent judge)
should be able to deny such motions without hearing.

Lines 46-50: This language was moved from section (d) in the current rule.

Line 54: The new language encourages prompt hearings and allows a presiding Judge to hear a
motion instanter. .

Lines 56-57: Telephone/fax/e-mail hearings are sometimes the most efficient approach, especially
in rural counties. The new language would expressly authorize them.

Lines 59-61: Under current law, even a frivolous motion to recuse a presiding judge stops the whole
process until the Chief Justice can act. This allows a de facto continuance. The new language will
allow the presiding judge to hear the underlying motion to recuse the sitting judge unless the Chief
Justice decides to halt the matter. The language also makes explicit the current law that the obj ectlon'
procedure of Government Code chapter 74 does not apply.

Lines 68-72: The existing sanctions provisions are essentially toothless: they require a motion for
sanctions and proof that the motion was brought solely for delay. The new language relaxes the
sanctions standard and allows the judge who hears the motion to grant sanctions sua sponte.
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Clean Version of Present Rule 18a with Suggested Changes [PJs]
‘ [September 23, 2009] s

Rule 18a. Procedure for Recusal and Disqualification of Judges.

(a) Filing and Cdntents of Motion. At least ten days before the date set for trial or other hearing

" in any trial court, any party may file a motion stating one or more of the grounds specified in rule 18b

why the judge before whom the case is pending should not sit in the case. If the judge was assigned
to the case within ten days of the date set for trial or other hearing, the motion shall be filed at the
earliest practicable time. The motion shall be verified and shall state with detail and particularity
the reasons why the judge should not sit. The judge’s rulings may not be a basis for the motion. The
motion shall be made on personal knowledge and shall set forth facts that would be admissible in

evidence, provided that facts may be stated upon information and belief if the grounds of such belief
are specifically stated.

(b) Notice. On the day the motion is filed, copies shall be served on the judge and all other parties

or their counsel of record. Any other party may file an opposmg or concurring statement at any time
before the motion is heard.

() Voluntary Recusal. Prior to any further proceedings in the case, the Jjudge shall either recuse
voluntarily or request the presiding judge of the administrative judicial region (“presiding judge”)
to assign a judge to hear the motion. If the judge recuses voluntarily, the judge shall enter an order
of recusal and request the presiding judge to assign another judge to sit, and shall take no further
action in the case except for good cause stated in writing or on the record.

(d) Referral to Presiding Judge. Ifthe judge declines to recuse voluntarily, the Judge shall forward
to the presiding judge an order of referral and copies of the motion and all opposing and concurring

_statements. Except for good cause stated in writing or on the record, the Judge shall take no further

action in the case until the motion has been heard.
(e) Hearing.

(1) If the motion does not comply with subsection (a) or is otherwise legally insufficient, the
presiding judge may deny it without a hearing.

(2) If the motion complies with subsection (a) and is legally sufficient, the presiding judge may
hear the motion or assign another judge to hear it, and shall cause notice of such hearing to be given
to all parties or their counsel and make such other orders, including orders on interim or ancillary
relief in the pending cause, as justice may require.

(3) The judge who hears the motion:

(a) must hear it as soon as practicable, and may hear it immediately; and
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(b) may conduct the hearing by telephone on the record and may consider facsimile‘
or electronic copies of documents as permitted by the rules of evidence.

(4) A presiding judge is not subject to objection under chapter 74 of the Government Code, and
a motion to recuse a presiding judge has no effect, except by order of the Chief Justice of the -
Supreme Court.

(5) If the motion is granted, the presiding judge shall assign another judge to the case.

(f) Assignment by Chief Justice. The Chief Justlce of the Supreme Court may also assign Judges
and make rulings pursuant to statute.

(2) Sanctions If the judge hearing the motion to recuse determines that it was frivolous, as defined
by Rule 13, or was brought for delay and without sufﬁ01ent cause, the Judge may impose any
sanction authorized by Rule 215.2(b).

(h) Appellate Review. An order denying a motion to recuse or disqualify. may be reviewed for
abuse of discretion on appeal from the final judgment. An order granting a motion is not reviewable

by appeal, mandamus, or otherwise.
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GROUNDS ALLEGED FOR RECUSAL OF JUDGES WITHIN RULE 18b (Essence of Motion)

(2)(a) his impartiality might reasonaﬁly be questioned; *This ground is included in almost every motion* ' 20
(2)(b) he has a personal bias or prejudice concerning the subject matter or a party, or personal knowledge of

disputed evidentiary facts concerning the proceeding; 37.
(2)(c) he or a lawyer with whom he previously practiced law has been a material witness concerning it; 1

(2)(d) he participated as counsel, adviser or material witness in the matter in controversy, or expressed an
opinion concerning the merits of it, while acting as an attorney in government service; ’ 1

(2)(e)he knows that he, individually or as a ﬁduciary, or his spouse or minor child residing in his household,
has a financial interest in the subject matter in controversy or in a party to the proceeding, or any other interest
that could be substantially affected by the outcome of the proceeding; 1

(2)(f) he or his spouse, or a person within the third degree relationship to either of them, or the spouse of such
a person (i) is a party to the proceeding or an officer, director, or trustee of a party; (ii) is’known by the judge
to have an interest that could be substantially affected by the outcome of the proceeding; (iii) is to the judge's
knowledge likely to be a material witness in the proceeding. 2

{2)(g) he or his spouse, or a person within the first degree of relationship to either of them, or the spouse of

such a person, is actlng as a lawyer in the proceeding. 0
TOTAL 62
GROUNDS ALLEGED FOR RECUSAL OF JUDGES OUTSIDE RULE 18b (Essence of Motion)
campaign contributions . 3
adverse rulings 22
husband in DA's office, spouse counsel 2
friends with party or attorney- 5
complaint filed, under investigation 9
exparte communications 6
no reason, frivolous pleading 4
judge overstepped his authority o 1
judge to be witness 3
judge not qualified 2
jurisdiction questioned 2
TOTAL . 59
TOTAL RECUSAL MOTIONS REFERRED TO PRESIDING JUDGE 121
VOLUNTARY RECUSALS ‘
VOLUNTARY RECUSALS WITH MOTIONS FILED : 16
VOLUNTARY RECUSALS WITHOUT MOTIONS FILED 37
‘ TOTAL VOLUNTARY RECUSALS 53
TOTAL RECUSALS FY 08-09 - 174
DISPOSITIONS
DENIED ' ’ ‘ ) 84
GRANTED : 19
WITHDRAWN ' : 5
PENDING (As Of August 31, 2009) - , 13
MOVANT .
FILED BY ATTORNEYS ' ‘ : 79
FILED PRO SE 42

’50



