PROPOSED TEXAS RULE OF CIVIL PROCEDURE

PATTERNED AFTER FEDERAL RULE 5.1

Texas Rule of Civil Procedure . Notice ol Constitutional Question.

(a) Notice by a Party. A party that files a pleading, written motion, or other paper drawing into

question the constitutionality of a Texas, statute must promptly: .
(1) file a notice of constitutional question identifving the statute, stating the question and

identifying the paper that raises it, if the attorney general is not already participating in the

litization as either o party or counsel; and

(2) serve the notice and paper on the attorney general gither by certified or registered mail

or by sending it to an electronic address designated by the attorney g general for this purpose.

(b) Certification by the Court. In the event that a constitutional queslion is raised sua sponte by a

court, the court must certify to the attorney general that a statute has been questioned, 1dunt1lymg
the stalute, stating the question and identifving any paper that raises it if the attornev senera] is
not already participating in the liligation as cither a party or Lounscl

(¢} Intervention; Final Decision on the Merits. Unless the court sets a later time, the attorney
general may intervene within 60 days after the notice is filed or after the court certifies the
challenge, whichever is earlier: Before the time to intervene expires, the court may reject the
constitutional challenge, but may not enter a final judgment holding the statute unconstitutional.

(d) No Forfeiture. A party’s failure to [ile and serve the notice, or the court’s lailure to certify,
does not forfeit a constitutional claim or defense that is otherwise timely asserted.

INTERPRETIVE COMMENTARY

R Federal Rule of Civil Procedure S.1—on which Texas Rule of Civil Procedure __is
modeled—is premiscd on certain fundamental principles. To begin with, our legal system is

founded upon the understanding that adversarial process is an essential component of the fair and .

just resotution of disputes. And when it comes to disputes concerning the constitutionality of a
state statute, adversarial process may include participation by state attorneys general.
Accordingly, Federal Rule of Civil Procedure 5.1 specifies that state attorneys general have the
right 10 notice and intervention to defend state statutes against constitutional attack in federal
court. Likewise, the Texas Legislature has enacted Texas Civil Practice & Remedies Code §
37.006, to provide a similar right within the specific context of declaratory judgment actions in .
state court. The Advisory Comimittee recognizes that constitutional challenges to state statutes
frequently occur in state court outside the context of declaratory judgments. Accordingly, the
Advisory Committee believes that it is appropriate to adopt a rule of Texas civil proccdure that
mirrors the purpose and effect of Federal Rule of Civil Procedure 3.1.
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2. The values served by Federal Rule of Civil Procedure 5.1 must be balanced against the
intercst in avoiding unnecessary burdens on private litigants, Towards that end, Federal Rule of
Civil Procedure 5.1(u) expressly contemplates the possibility of electronic‘aniﬁCatién. The
Office of the Attorney General has stated its intention to establish a method of electronic
notification in order to facilitate compliance with these rules. The Advisory Committee believes
that the avatlability of electronic notilication should be sufficient to avoid the imposition of any
unnecessary burden on litigants. Sufficient notice could be accomplished simply by sending a
short letter, or a short message to an clectronic address designated by the Office of the Attorney
General for this purpose, stating the following: “In Smith v. Jones, No. ___ (___ District
Court), Plaintitfs/Defendants argue that Texas ___ Code Section ___ violates the Texas/U.S.
('_‘onstialtion," zllong with any relevant motions or briefing attached.

3. I‘cdcml Rule of Civil Procedure 5.1(c) grants state attorneys general a specific right to
intervene when a state statute is subject to constitutional challenge. In the event that a state
altorney general chooses Lo exercise this right, the state becomes an intervenor in the litigation.
As a party to the litigation, the state is subject to the established authority of district courts to
cnsure that litigants are given reasonable opportunity to be heard. consistent with the need tor the
liligation to proceed in a lair and expedient manner. The Advisory Committee anticipates that,
in cases in which the state intervenes in pending Texas court litigation to defend a state statute
against constitutional attack, the state will not participate in a manner that will delay or hinder
the efticient administration of justice, and that district courts will continue to discharge their duty
to.manage litigation in a (air and efficient manner.

4. [Failure of notice under this Rule constitutes reversible error on appeal. But it does not
result in the forfeiture of any constitutional claim or defense, as Rule __(d) contirms. On
remand, parties may renew their constitutional clanm or defense, provided that they comply with
the requirements of this Rule.

S. This Rule applies exclusively to state statutes that are subject to either state or lederal
constitutional challenge. It does not apply to state rules that are subject to constitutional
challenge. Nor does it apply to municipal ordinances or franchises, unlike Texas Civil Practice
& Remedies Code § 37.006.

6. Federal Rule of Civil Procedure 5.1 draws no distinction between facial and as applied
constitutional attacks on slate and federal statutes, and the Advisory C ommlttcc recommends
adopting the same approach here.
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L. COMPARING CURRENT TRCP 18b(2) LANGUAGE TO RECODIFICATION DRAFT.

TRCP 18b(2) Current Language TRCP 18b Recodification Draft (1957)

18b. (2) Recusal. A judge shall recuse himself in any pro- (b) Grounds for Recusal. A judge must recuse in the

ceeding in which: following circumstances:

(a)(his]impartiality might reasonably be questioned; (1)  the judge's impartiality might reasonably be ques-
tioned;

(b)@has a personal bias or prejudice concerning the subject 2) the judge has a personal bias or prejudice concerning

matfer or a party, or personal knowledge of\disputed(eviden- the subject matter or a party;

tiary facts concerning the proceeding;

3 the judgé is [a material witness, formerly practiced law
with a material witness, or is related to a material witness or
such witness's spouse by consanguinity or affinity within the
third degree;

4) the judge has personal knowledge of fmaterial] eviden-

(d)@participated as counsel, adviser or material witness in the
tiary facts relating to the dispute between the parties;

matter in controversy, or expressed an opinion concerning the
merits of it, while acting as an attorney in government service;

%) the judge expressed an opinion concerning the matter

(e)@knows that he, individually or as a fiduciary, or his
while acting as an attorey in government service; f

spouse or minor child residing in his household, has a financial




interest in the subject matter in controversy or in a party to the
proceeding, or any other interest that could be substantially
affected by the outcome of the proceeding;

(ff@or his spouse, or a person within the third degree of
relationship to either of them, or the spouse of such a person:

(i) is a party to the proceeding, or an officer, director, or
trustee of a party; '

(ii) is known by the judge to have an interest that could
be substantially affected by the outcome of the proceeding;

(iii) is to the judge's knowledge likely to be a material
witness in the proceeding. ‘

(g) he or his spouse, or a person within thegfee of

relationship to either of them, or the spouse of such a person, is
acting as a lawyer in the proceeding.

6) the judge or the judge's spouse is related by consan-
guinity or affinity within the third degree to a party or an offi-
cer, director, or trustee of a party;

@) the judge or the judge's spouse 1s related by consan-
guinity or affinity within the third degree to anyone with a
financial interest in the matter or a party, or any other interest
that could be substantially affected by the outcome of the
matter; :

& the judge or the judg¥'s,gpouse is related by consan-
guinity or affinity within the degree to a lawyer in the
proceeding or a member of such lawyer's firm.



I[I. COMPARING CURRENT TRCP 18b(2) LANGUAGE TO SCAC 3/27/2601 DRAFT.

TRCP 18b(2) Current Language  SCAC 3/27/2001 Draft TRCP 18b(2)

18b. (2) Recusal A judge shall recuse himself in any pro- (b) Grounds for Recusal. A judge must recuse in the follow-
ceeding in which:  ing circumstances, unless provided by Subsection (c) (or,

“unless waived pursuant to subdivision (c)”):

(a impartiality might reasonably be questioned; &————> (1) the judge's impartiality might reasonably be questioned@

(b@has a personal bias or prejudice concerning the subject €——— (2) the judge has a personal bias or prejudice concerning the
matfer or a orjpersonal knowledge of disputed eviden- subject matter or a party@
iary facts concerning the proceeding;

sdded

(3) the judge has beenr 1s Jikely to be)a material witness,

formerly practiced law with a material witness, or is related to a

material witness or such witness's spouse by consanguinity or { S2me 35 (85
affinity within the third degree; (£cir)

(cr a lawyer with whom he previously practiced law|has
beenla material witness concerning it; ’

(d@partmpated as counsel, adviser or material witness in the (4) the judge has personal knowledge of matenal evidentiary
matter in controversy, or £xpressed an opinion concerning the facts relating to the dispute between the parties;§
erits of it, while acting as an attorney in government ; 7

(e@nows that he, individually or as a fiduciary, or his (5) the judge expressed an opinion concerning the matter while
spouse or minor child residing in his household, has a financial acting as an attorney in government service; &)
interest in the subject matter in controversy or in a party to the




proceeding, or any other interest that could be substanually
affected by the outcome of the proceeding;

(f) he or his spouse, or a person within the third degree of - (6) the judge or the judge's spouse is related by consanguinity
relationship to either of them, or the spouse of such a person: or affinity within the third degree to a party or an officer,
: ' director, or trustee of a party;

(1) is a party to the proceeding, or an officer, director, or

trustee of a party;
(7) the judge or the judge's spouse is related by consanguinity
(i1) is known by the judge to have an interest that could or affinity within the third degree to anyone known or dis-
be substantially affected by the outcome of the proceeding; closed to the judge to have a financial interest in the matter or a
: party, or any other interest that could be substantially affected -
(ii1) 1s to the judge's knowledge likely to be a material by the outcome of the matter;

witness in the proceeding.

. (g) he or his spouse, or a person (within the degree|of (8) the judge orthg judge's spouse is related by consanguinity

relationship to either of them, or the spouse of such a person, is or affinity fvithin the third_degree o a lawyer in the proceed-
acting as a lawyer in the proceeding. . : ing;

(9) alawyer in the proceeding, or the lawyer's law firm, is

representing the judge, or judge's spouse or minor child, in an
%  ongoing legal proceeding other than a class action, except for

legal work by a government attorney in his/her official capac-

1ty.

(10) the judge has accepted a campaign contribution, as de-

fined in § 251.001(3) Election Code, which exceeds the limits
% in § 253.155(b) or § 253.157(a) of the Election Code, made by

or on behalf of a party, by a lawyer or a law firm representing a




party, or by a member of that law firm, as defined in
§253.157(c) 253.157(e)of the Election Code, unless the exces-
sive contribution is returned in accordance with §253.155(¢) of
the Election Code. This ground for recusal arises at the time the
excessive contribution is accepted and extends for the term of
office for which the contribution was made.

(11) a direct campaign expenditure as defined in § 251.001(7)
of the Election Code which exceeds the limits in § 253.061(1)
or 253.062(a) was made, for the benefit of the judge, when a
candidate, by or on behalf of a party, by a lawyer or law firm
representing a party, or by a member of that law firm as de-
fined in § 253.157(e) of the Election Code. This ground for
recusal arises at the time the excessive direct campaign expen-
diture occurs and extends for the term of office for which the
direct campaign expenditure was made.

fIl. COMPARING CURRENT LANGUAGE OF TRCP 18b(2) TO 28 U.S.C. § 144 (Bias or prejudice

of judge). :

TRCP 18b. (2) Recusal. A judge shall recuse himself in any o

proceeding in which: . . . e
(\l
;

(b) he has a personal bias or prejudice concerning fthe subject
matterjor fé@ or personal knowledge of disputed eviden-
tiary facts concerning the proceeding; . . . .

28 U.S.C. § 144. Bias or prejudice of judge

Whenever a party to any proceeding in a district court makes
and files a timely and sufficient affidavit that the judge before
whom the matter is pending has a personal bias or prejudice




either against him or in favor of any adx erse pam such j judge
shall proceed no further therein, butanother judge shall be
assigned to hear such proceeding.

IV. COMPARING CURRENT LANGUAGE OF TRCP 18b(2) TO 28 U.S.C. § 435 ( Disqualification of

justice, judge, or magistrate judge)
TRCP 18b. (2) Recusal. A judge shall recuse himself in any

proceeding in which:

(a) his impartiality might reasonably be questioned;

(b) he has a personal bias or prejudice concerning the subject
matter or a party, or personal knowledge of disputed eviden-
tiary facts concerning the proceeding;

(c) he or a lawyer with whom he previously practiced law has
been a material witness concerning it;

28 U.é.C. § 455. Disqﬁaliﬁ_cation of justice, judge, or magis-
trate judge ,

(a) Any justice, judge, or magistrate judge of the United
States shall disqualify himself in any proceeding in which his
impartiality might reasonably be questioned.

(b) He shall also disqualify himself in the following
circumstances:

(D ‘Where he has a personal bias or prejudice concerning a
party, or personal knowledge of disputed ewdentlary facts
concerning the proceeding;

(2) Where in private practice he served as lawyer in the matter
in controversy, or a lawyer with whom he previously practiced
law served during such association as a lawyer concerning the

matter, or the judge or such lawyer has been a material wiiness
concerning it;



(d) he participated as counsel, adviser or material witness in the
matter in controversy, or expressed an opinion concerning the
merits of it, while acting as an attorney in government service;

(€) he knows that he, individually or as a fiduciary, or his
spouse or minor child residing in his household, has a financial
interest in the subject matter in controversy or in a party to the
proceeding, or any other interest that could be substantially
affected by the outcome of the proceeding;

(f) he or his spouse, or a person within the third degree of
relationship to either of them, or the spouse of such a persop?

(i) is a party to the proceeding, or an officer, di
trustee of a party;

cctor, or

(ii) is known by the judge to have an interest that could
be substantially affected by the outcome of the progeeding;

(iii) is to the judge's knowledge hkely to be a material -
witness in the proceeding.

(g) he or his spouse, or a person within the
relationship to either of them, or the spouse of such a person, 1s
acting as a lawyer in the proceeding.

(3) Where he has served in governmental employment and in
such capacity participated as counsel, adviser or material wit-
ness concerning the proceeding or expressed an opinion con-
cerning the merits of the particular case in controversy;

(4) He knows that he, individually or as a fiduciary, or his
spouse or minor child residing in kis household, has a financial
interest in the subject matter in controversy or in a party to the
proceeding, or any other interest that could be substantially
proceeding;

(5) He or his spouse, or a person within the of
relationship to either of them, or the spouse of such a person:

«—=> (i) Is a party to the proceeding, or an officer, director, or

trustee of a party;
(ii) Is acting as a lawyer in the proceeding;

(iii) Is known by the judge to have an interest that could
e substantially affected by the outcome of the proceeding;

(iv) Is to the judge's Lnowledoe likely to be a material
Wltness in the proceeding.
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- {c) A judge should inform himself abour his personal and

fiduciary financial interests, and make a reasonable effort to
inform himself about the personal financial interests of his
spouse and minor children residing in his household.

(d) For the purposes of this section the following words or
phrases shall have the meaning indicated:

(1) “proceeding” includes }ﬁretrial, trial, appellate re-]

iew, or other stages of litigation;
(VIEW,

(2) the degree of relationship is calculated according to .
the civil law system; '

(3) “fiduciary” includes such relationships as executor,

"administrator, trustee, and guardian;

(4) “financial interest” means ownership of a legal or
equitable interest, however small, or a relationship as director,
adviser, or other active participant in the affairs of a party,
except that:

(1) Ownership in a mutual or common invest-
ment fund that holds securities is not a “financial interest” in
such securities unless the judge participates in the management
of the fund;

. (i) An office in an-educational, religious, chari-
table, fraternal, or civic organization is not a “financial inter-
est” in securities held by the organization;
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V.
JUDICIAL CONDUCT, RULE 2.11 Disqualification.

18b. (2) Recusal. A judge shall recuse himself in any pro-
ceeding in which:

(a) @Mpartialily might reasonably be questioned;

(i11) The proprietary interest of a policyholder in
a mutual insurance company, of a depositor in 2 mutual savings
association, or a similar proprietary interest, is a “financial
interest” in the organization only if the outcome of the proceed-
ing could substantially affect the value of the interest;

(iv) Ownership of government securities is a
“financial interest” in the issuer only if the outcome of the
proceeding could substantially affect the value of the securities.

(e) No justice, judge, or magistrate judge shall accept from the

parties to the proceeding a waiver of any ground for disqualifi- ey
cation enumerated in subsection (b). Where the ground for maght N '
disqualification arises only under subsection (ambi‘;fglﬁ
accepted provided it is preceded by a full disclosure on th
record of the basis for disqualification. ’
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ABA Model Code of Judicial Conduct, RULE 2.11 Disqual-
ification
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(A) A judge shall disqualify himself or herself in any proceed-
ing in which the judge’s impartiality* might reasonably be

- questioned, including but not limited to the following circum-

stances:
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(b)@has a personal bias or prejudice concerning ﬂEe suéjgct

mat‘ter}or a party, or personal knowledge of disputed eviden-
tiary facts concerning the proceeding;

(c)@ or a lawyer with whom he previously practiced law has

been a material w1tness concermng it; Al (b)
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(d)@)artimpated as couy/%i adviser or material witness in the

com G)&’) matter in controversy, or‘expressed an opinion concerning the
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merits of it, while acting as an attorney in government service;

(€)(he)knows that he, individually or as a fiduciary, or his
spouse or minor child residing in his household, has affinancial
1nterest} in the subject matter in controversy or in a party to the
proceeding, or any other interest that could be substantially
jge- —» affected by the outcome of the proceeding;

® ®or @or a person within the third degree of
relationship to either of them, or the spouse of such a person:

(1) 1s a party to the proceeding, or an officer, director, or

trustee of a party; o
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(1) The judge has personal bias or prejudice concerning a
party or{@ party s lawverJor personal knowledge* of facts that
are in dispute in the proceeding.

 (2) The judge anm is* that the judge, the judge’s spouse or

-10-

) [ or a person within the third degree of rela- -
’uonshlp’F to either of them, or the spouse or domestic partner of
such a person is: puk o V¥R reaches parneshys ¥ LECs

(a) a party to the proc;éigg, or an officer, director,
|general partner, managing memberlor trustee of a party;

b
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(b) acting as a lawyer in the proceeding; CT“:;?:(TD‘; shrhoashy )

} ~ . . . . A‘*l.;/ 7
(c) a person who has more than a de minimig* interest &6

that could be substantially affected by the proceeding; or

\ (_dru; Woukegsme

likely to be a material witness in the proceeding.

;s that he or she, individually or as a fidu-
ciary,* or the judge’s SpQuse, domestic partner, parent, or child,
or any other member of the dge’s famlly residing in the
judge’s household,* has anfgcono resy in the subject
matter in controversy or in a party to the proceeding.

(3) The judge kno

(4) The judge knows or learns by means of a timely motion that :
a party, a party’s lawyer, or the law firm of a party’s lawyerhas -
within the previous [insert number] year[s] made aggregate®  Co°%"
contributions* to the judge’s campaign in an amount that is



(i1) is known by the judge to have an interest that could
be substantially affected by the outcome of the proceeding;
’ Aok B8R role
(111) 1s to the judge's knowledge likely to be a material
witness in the proceeding.

(g) he or his spouse, or a person within the Elrstﬁegree of
relationship to either of them, or the spouse of such a person, is
acting as a lawyer in the proceeding.

_ greater than [$[insert amount] for an individual or ${insert

amount] for an entity] [is reasonable and appropriate for an
individual or an entity]. ¢ fimikd do Camprignd speech
nv

(5) The judge, while a{u dge or a judicial candidate,* has made

a public statement, other than in a court proceeding, judicial = “camoerio
decision, or opinion, that commits or appears to commit the speech
judge to reach a particular result or rule in a particular way in

the proceeding or controversy.

(6) The judge:

(a) served as a lawyer in the matter in controversy, or
was associated with a lawyer who participated substantially as
a lawyer in the matter during such association;’ st
nef in 184 .

"
uydorss

. . its
(b) served in governmental employment, and in such L./";T“ﬂ""’

capacity participated personally and sabstantially as a lawyer or lisaess

netts 186~ nyblic official concerning the proceeding, or has publicly
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expressed in such capacity an opinion concerning the merits of

the particular matter in controversy;

(c) was a material witness concerning the matter; or

(d) previously presided as a judge ovgr the matier in nok1 18k

another court.
S e~ e

[*indicates terms that are defined in the Model Code]
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) hhw to .(10) the Judge has accepted a campaign contribution, as defined in § 251.001(3) Election Code, which exceeds the limits in

;‘40\«\1" _ § 253.153(b) or § 253.157(a) of the Election Code, made by or on behalf of a party, by a lawyer or a law firm representing a
\ party, or by a member of that law firm, as defined in §253.157(c) 253.157(e)of the Election Code, unless the excessive Limihers plrs g
A\‘u\ L‘o. contribution is returned in accordance with §253.155(¢e) of the Election Code. This ground for recusal arises at the time the Z/;;:’:/
o c“;i;_,. S“&é excessive contribution is accepted and extends for the term of office for which the contribution was made. cleohon eyele

o WX ‘ohw (11) a direct campaign expenditure as defined in § 251.001(7) of the Election Code which exceeds the limits in § 253.061(1) or

o0 Cad v M 253.062(a) was made, for the benefit of the judge, when a candidate, by or on behalf of a party, by a lawyer or law firm
o ws? (s representing a party, or by a member of that law firm as defined in § 253.157(e) of the Election Code. This ground for recusal
: ot 5; s arises at the time the excessive direct campaign expendlture occurs and extends for the term of office for which the direct
e o 5° campaign expenditure was made. :
Qo 4s°
¥ B. TEXAS CODE OF JUDICIAL CONDUCT CANON 5.

(4) A judge or judicial candidate subject to the Judicial Campaign Fairness Act, Tex. Elec. Code § 253.151, et. seq. (the "Act"),
shall not knowingly commit an act for which he or she knows the Act imposes a penalty. Contributions returned in accordance
with Sections 253.155(e), 253.157(b) or 253.160(b) of the Act are not a violation of this paragraph. -

C. ABA’S MODEL CODE OF JUDICIAL CONDUCT 2.11 Disqualification.

.. (4) The judge knows or learns by means of a timely motion that a party, a party’s lawyer, or the law firm of a party’s
lawyer has within the previous [insert number] year[s] made aggregate* contributions* to the judge’s campaign in an amount

-12-
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that is greater than [$[insert amount] for an individual or $[insert amount] for an entity] [is reasonable and appropriate for an
individual or an entity]. [*indicates term with special definition in Model Code]

ALABAMA STATUTES.
ALABAMA CODE § 12-2-1. 12-24-1. Recusal of justice or judge due to campaign contributions

The Legislature intends by this chapter to require the recusal of a justice or judge from hearing a case in which there may be an
appearance of impropriety because as a candidate the justice or judge received a substantial contribution from a party to the
case, including attorneys for the party, and all others described in subsection (b) of Section 12-24-2. This legislation in no way
intends to suggest that any sitting justice or judge of this state would be less than fair and impartial in any case. It merely
intends for all the parties to a case and the public be made aware of campaign contributions made to a justice or judge by
parties in a case and others described in subsection (b) of Section 12-24-2.

ALABAMA CODE § 12-24-2. Filing by judges, justices, parties, and attorneys of disclosure statements concerning campaign
contributions.

* * *

(c) The action shall be assigned to a justice or judge regardless of the information contained in the certificates of disclosure. If
the action is assigned to a justice or judge of an appellate court who has received more than four thousand dollars ($4,000)
based on the information set forth in any one certificate of disclosure, or to a circuit judge who has received more than two
thousand dollars ($2,000) based on the information set out in any one certificate of disclosure, then, within 14 days after all
parties-have filed a certificate of disclosure, any party who has filed a certificate of disclosure setting out an amount including
all amounts contributed by any person or entity designated in subsection (b), below the limit applicable to the justice or judge,
or an amount above the applicable limit but less than that of any opposing party, shall file a written notice requiring recusal of
the justice or judge or else such party shall be deemed to have waived such right to a recusal. Under no circumstances shall a

18 less Jandhe R3S Sustice or judge solicit a waiver of recusal or participate in the action in any way when the justice or judge knows that the

corierioch s o€za apir . contributions of a party or its attorney exceed the applicable limit and there has been no waiver of recusal.
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ARIZONA SUPREME COURT RULE 2.11.
17A A.R.S. Sup. Ct. Rules, Rule 2.11, Disqualification

(A) A judge shall disqualify himself or herself in any proceeding in which the judge's impartiality might reasonably be

questioned, including but not limited to the following circumstances:
ot coordimrbed wity mostrecent eleefian cyele

(4) The judge knows or learns by means of a timely motion that a party, a party's lawyer, or the law firm of a party's lawyer has
within the previous ffour years made aggregate contributions to the judge's campaign in an amount that is greater than the
amounts permitted pursuant to A.R.S. § 16-905. (Effective 9/1/2009).

MISSISSIPPI CODE OF JUDICIAL CONDUCT, CANON 3. , / Ais ceehon®¥y

. (2) Recusal of Judges from Lawsuits Involving Major Donors. A// party may file a motion to recuse a judge based on the
fact that an opposing party or counsel of record for that party is a major donor to the election campaign of such judge. Such
motions will be filed, considered and subject to appellate review as provided for other motions for recusal.

CAPERTON V. A.T. MASSEY COAL CO., INC. LANGUAGE.
pot (st Conﬁkvujﬂ}\g\adu bwwlhr'xj : ‘
“. .. when a person with A personal stake in a particular case had a significant and disproportionate influence in placing the
Judge on the case by raisthg funds or directing the judge's election campaign when the case was pending or imminent.”
Caperton, 2009 WL 1576573 at *11. G 0ot fose i aza
2 Nt 25 € msiv w phel
Pveuc Tvertige Maney ‘441'«4{2;4% do ¥l judges as Sup OF jurhcas,
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ABA’S MODEL CODE OF JUDICIAL CONDUCT 2.11 Disqualification.

(5) The judge, while a judge or a judicial candidate,* has made a public statement, other than in a court proceeding,
judicial decision, or opinion, that commits or appears to commit the judge to reach a particular result or rule in a particular way
in the proceeding or controversy. [*indicates term with special definition in Model Code]
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TEXAS CODE OF JUDICIAL CONDUCT CANON 5.

Old Canon 5(1) was declared unconstitutional in Smith v. Phillips 2002 WL 1870038, and was rescinded by the Supreme Court
on August 22, 2002. Old Canon 5(1) read: .

Here is the relevant language of current Canon 5:

Canon 5. Refraining From Inappropriate Political Activity

(1) A judge or judicial candidate shall not:

(i) make pledges or promises of conduct in office regarding pending or impending cases, specific classes of cases,
specific classes of litigants, or specific propositions of law that would suggest to a reasonable person that the judge is
predisposed to a probable decision in cases within the scope of the pledge;

Shtn‘q 5
(i1) knowingly or recklessly misrepresent the identity, qualifications, present position, or other fact concerning the
candidate or an opponent; or K, New fare Timeg vo Sullivia s baufacd Pesuires ?

(iii) make a statement that would violate Canon 3B(10).

COMMENT L
L
A statement made during a campaign for judicial office, whether or not prohibited by this Canon, may cause a judge's /(Lu'“;« ”i/f/x
impartiality fo be reasonably questioned in the context of a particular case and may result in recusal. 3 g o
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TEXAS CODE OF JUDICIAL CONDUCT CANON 3.B(10).
Canon 3. Performing the Duties of Judicial Office Impartially and Diligently
B. Adjudicative Responsibilities.

(10) A judge shall abstain from public comment about a pending or impending proceeding whlch may come before the judge's
court in a manner which suggests to a feasonable person the judge's probable decision on any particular case. This prohibition
applies to any candidate for judicial office, with respect to judicial proceedings pending or impending in the court on which the
candidate would serve if elected. A judge shall require similar abstention on the part of court personnel subject to the judge's '
direction and control. This section does not prohibit judges from making public statements in the course of their official duties
or from explaining for public information the procedures of the court. This section does not apply to proceedings in w}nch the
judge or judicial candidate is a litigant in a personal capacity.
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