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Texas Rules of Evidence
Rule 702. Testimony by Experts

If scientific, technical, or other specialized knowledge will assist the trier of fact to understand the evidence or to determine a fact in issue, a witness qualified as an expert by knowledge, skill, experience, training, or education may testify thereto in the form of an opinion or otherwise.

Comparison with the federal rule. Texas Rule of Evidence 702 is based on the original version of Federal Rule of Evidence 702 (1975). In 2000, however, the federal rule was amended to codify the United States Supreme Court decisions in Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579, 113 S.Ct. 2786, 125 L.Ed.2d 469 (1993), and Kumho Tire Co. v. Carmichael, 526 U.S. 137, 119 S.Ct. 1167, 143 L.Ed.2d 238 (1999). Here is the amended rule:
Federal Rules of Evidence

Rule 702. Testimony by Experts

If scientific, technical, or other specialized knowledge will assist the trier of fact to understand the evidence or to determine a fact in issue, a witness qualified as an expert by knowledge, skill, experience, training, or education, may testify thereto in the form of an opinion or otherwise, if (1) the testimony is based upon sufficient facts or data, (2) the testimony is the product of reliable principles and methods, and (3) the witness has applied the principles and methods reliably to the facts of the case. 

Since the Texas Supreme Court and the Texas Court of Criminal Appeals have both articulated standards for the admissibility of expert testimony consistent with those set forth in Daubert, Kumho Tire, and amended Federal Rule 702, the absence of the new federal language from Texas Rule 702 is inconsequential.

Must be reliable and relevant—Introduction. A court may exclude expert testimony even if the proffered expert is qualified and the topic of the witness's testimony is a proper subject for expert testimony. Before admitting the testimony, the court must make the further threshold determination that the expert's opinions are reliable and relevant. This gatekeeping role applies both to scientific and nonscientific expert opinions. At the most general level, this means that court must determine that (1) the field of expertise employs sound principles and methods; (2) the opinion is based on sufficient facts or data; and (3) the expert has applied the principles and methods in a reliable manner. See Mack Trucks, Inc. v. Tamez, 206 S.W.3d 572, 577 (Tex. 2006). Both the Supreme Court and Court of Criminal Appeals have provided lengthy, but non-exclusive, lists of factors that courts may consider in making this threshold determination. These factors are discussed in the following paragraphs.

Frye. Frye v. United States, 54 App.D.C. 46, 47, 293 F. 1013, 1014 (1923), concerned admissibility of evidence derived from a "systolic blood pressure deception test," a crude precursor to the polygraph. Upholding exclusion of the evidence, the court articulated an influential general principle about novel scientific evidence.
Just when a scientific principle or discovery crosses the line between the experimental and demonstrable stages is difficult to define. Somewhere in this twilight zone the evidential force of the principle must be recognized, and while courts will go a long way in admitting expert testimony deduced from a well-recognized scientific principle or discovery, the thing from which the deduction is made must be sufficiently established to have gained general acceptance in the particular field in which it belongs. 

Many courts (but far from all) adopted what came to be known as the Frye “general acceptance” test. 
Reliability and relevance—Daubert, Kelly, and Robinson In Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579, 113 S.Ct. 2786, 125 L.Ed.2d 469 (1993), the Supreme Court rejected Frye, noting that neither the text nor the history of Federal Rule 702 indicated an intent to retain Frye. Moreover, the general acceptance test is at odds with the Rules' “general approach of relaxing the traditional barriers to ‘opinion’ testimony.” Id. at 588, 113 S.Ct. at 2794, 125 L.Ed.2d at 480. Nevertheless, the Court stated that judges must still admit scientific evidence only when it is reliable. The Court listed a number of factors to consider in determining reliability under Rule 702: (1) whether the theory or technique in question has been or can be tested; (2) whether the theory or technique has been subjected to peer review and publication; (3) the known or potential rate of error of the particular theory or technique and whether means exist for controlling its operation; and (4) the extent to which the theory or technique has been accepted. Then, even if the court determines that the demands of Rule 702 have been satisfied, Rule 403 may still provide grounds for exclusion. Judges, therefore, should consider the great potential expert testimony possesses for misleading the jury.

The Texas Court of Criminal Appeals rejected Frye in Kelly v. State, 824 S.W.2d 568 (Tex. Crim. App. 1992). The trial court must determine that the evidence is “sufficiently reliable and relevant to help the jury in reaching accurate results.” Id. at 572. Three criteria must be met. The trial court must be convinced that: (i) the scientific theory upon which the evidence is based is valid; (ii) the technique applying the theory is valid; and (iii) the technique was properly applied in this instance. The court provided a non-exclusive list of factors that might influence this reliability determination. The factors listed were: (1) the extent to which the underlying theory and techniques are accepted in the relevant scientific community; (2) the testifying expert's qualifications; (3) the existence of scientific literature supporting or attacking the theory or technique; (4) the technique's potential rate of error; (5) the availability of other experts to evaluate the technique; (6) the clarity with which the evidence can be presented to the court; and (7) the experience and skill of the person who applied the technique on the occasion in question. Once the proponent of the evidence establishes that it is both reliable and relevant, the evidence is admissible unless the trial court finds that its probative value is substantially outweighed by the countervailing factors listed in Rule 403. See Morales v. State, 32 S.W.3d 862 (Tex. Crim. App. 2000); Campbell v. State, 910 S.W.2d 475 (Tex. Crim. App. 1995), cert. denied, 517 U.S. 1140, 116 S.Ct. 1430, 134 L.Ed.2d 552 (1996). The Kelly criteria are not restricted to novel scientific evidence. In Hartman v. State, 946 S.W.2d 60, 63–64 (Tex. Crim. App. 1997), the Court of Criminal Appeals held that Kelly applies to all offers of scientific evidence, whether novel or not.

In E.I. du Pont de Nemours and Co., Inc. v. Robinson, 923 S.W.2d 549 (1995), the Supreme Court of Texas adopted the reasoning of Daubert. The Court held that the proponent of expert testimony must show that the testimony is both relevant to the issues in the case and based upon a reliable foundation. To be relevant, the evidence must be “sufficiently tied to the facts of the case.” Id. at 556. To be reliable, the opinion must be based on principles or techniques that are “grounded ‘in the methods and procedures of science.’ ” Id. (quoting Daubert, 509 U.S. at 589, 113 S.Ct. at 2795). The Court provided a nonexclusive list of six factors that trial courts may consider in determining the admissibility of expert testimony: (1) the extent to which the theory has been or can be tested; (2) the extent to which the data or technique relies on an expert's subjective interpretation; (3) whether the theory or technique has been subjected to peer review and/or publication; (4) the technique's potential rate of error; (5) whether the underlying theory or technique has been generally accepted in the relevant scientific community; and (6) the non-judicial uses which have been made of the technique or theory. Id. at 557. In Merrell Dow Pharmaceuticals, Inc. v. Havner, 953 S.W.2d 706, 714 (Tex. 1997), the Court clearly indicated that, when assessing the reliability of scientific evidence, trial courts are not limited to these six factors. Even if the testimony meets the threshold standard for admissibility under Rule 702, the court must determine whether it should be excluded under Rule 403.

Examples of scientific evidence. Among the types of scientific evidence accepted or rejected by Texas courts are:
— Horizontal gaze nystagmus (HGN) test results—accepted. See Emerson v. State, 880 S.W.2d 759, 764–68 (Tex. Crim. App. 1994) (as indicator of intoxication), cert. denied, 513 U.S. 931, 115 S.Ct. 323, 130 L.Ed.2d 284 (1994).

— DNA evidence—accepted. See Kelly v. State, 824 S.W.2d 568 (Tex. Crim. App. 1992).

— Bite-mark evidence—accepted. See Spence v. State, 795 S.W.2d 743, 752 (Tex. Crim. App. 1990), cert. denied, 499 U.S. 932, 111 S.Ct. 1339, 113 L.Ed.2d 271 (1991).

— Hypnotically-refreshed testimony—accepted. See State v. Medrano, 127 S.W.3d 781 (Tex. Crim. App. 2004) (affrming Zani standard); Zani v. State, 758 S.W.2d 233 (Tex. Crim. App. 1988) (setting forth factors).

— Eyewitness identification reliability—accepted and rejected. See Jordan v. State, 928 S.W.2d 550 (Tex. Crim. App. 1996) (admissibility depends on determination of reliability); Nations v. State, 944 S.W.2d 795 (Tex. App.—Austin 1997, pet. ref'd) (admissible); Baldree v. State, 248 S.W.3d 224, 228–30 (Tex. App.—Houston [1st Dist.] 2007, pet. ref'd) (inadmissible).

— Polygraph results—rejected. See Tennard v. State, 802 S.W.2d 678 (Tex. Crim. App. 1990).

— Global positioning system (GPS) to show location—accepted. See Brown v. State, 163 S.W.3d 818, 824–25 (Tex. App.—Dallas 2005, pet. ref'd).

— Amytol sodium tests—rejected. See Reed v. State, 644 S.W.2d 479, 482 (Tex. Crim. App. 1983).

— Graphoanalysis—rejected. See Sosa v. State, 841 S.W.2d 912, 916–17 (Tex. App.—Houston [1st Dist.] 1992, no pet.)

Reliable in theory, but not in application. The proponent of expert testimony based on an already well-established principle or theory need not prove up the validity of the principle or theory. See Weatherred v. State, 15 S.W.3d 540, 542 n.4 (Tex. Crim. App. 2000) (“once a particular type of scientific evidence is well established as reliable, a court may take judicial notice of that fact, thereby relieving the proponent of the burden of producing evidence on that question”). But the proponent will always be required to establish that the particular test or theory—no matter how well established—has been properly applied in the particular case. For example,.in Mata v. State, 46 S.W.3d 902, 915–17 (Tex. Crim. App. 2001), the Court concluded that although retrograde extrapolation of blood-alcohol content is reliable in theory, it was not done properly in this case. Therefore, the expert testimony based on the theory should not have been admitted.

Reliability and relevance—Procedure. The proponent of an expert's opinion bears the burden of demonstrating its reliability. Kelly v. State, 824 S.W.2d 568, 573 (Tex. Crim. App. 1992). Although courts usually apply a preponderance of the evidence standard when making preliminary admissibility determinations under Rule 104(a), the Court of Criminal Appeals requires clear and convincing evidence. Mata v. State, 46 S.W.3d 902, 908 (Tex. Crim. App. 2001). Reliability challenges to expert testimony may be raised either before or during trial. Pretrial challenges may be raised via a motion to suppress, motion in limine, or a motion to exclude or strike, which may be made in conjunction with a summary judgment motion. Challenges during trial are appropriate as well. For challenges during trial, the criminal cases again add a special wrinkle: reliability hearings must be conducted outside the presence of the jury. See Kelly, 824 S.W.2d at 57. In appropriate instances, courts may take judicial notice that a particular theory or test is reliable. See Hernandez v. State, 116 S.W.3d 26 (Tex. Crim. App. 2003).
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