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SCAC MEETING AGENDA (Second Amended) 

Friday, December 11, 2015 

9:00 a.m. 

 

Location: Texas Associations of Broadcasters 

  502 E. 11
th

 Street, #200 

  Austin, Texas  78701 

(512) 322-9944 

 
1. WELCOME (Babcock) 

 
2. STATUS REPORT FROM JUSTICE JEFFREY BOYD 

Justice Boyd will report on Supreme Court actions and those of other courts related to the 

Supreme Court Advisory Committee since the October 2015 meeting.   

 

3. EX PARTE COMMUNICATIONS 

 Judicial Administration Sub-Committee Members: 

  Ms. Nina Cortell - Chair 

  Hon. David Peeples 

  Hon. Tom Gray 

  Professor Lonny Hoffman 

  Hon. Bill Boyce 

  Mr. Michael A. Hatchell 
  (a) Proposed Rule on Certain Non-Party Communications To A Judge 

  (b) SCAC Memo on Ex Parte Communications 

  (c) Example Emails to Justices 

  (d) Ex Parte Communications from Litigants 

  (e) Survey of Court Clerks on Ex Parte Communications 

 

4. TEXAS RULE OF EVIDENCE 203 AND 503; PROPOSED CHANGE TO 801(e)(1)(B) 

Evidence Sub-Committee Members: 

Mr. Gilbert “Buddy” Low - Chair 

Hon. Harvey Brown - Vice 

Hon. Levi Benton 

Prof. Elaine Carlson 

Prof. Lonny Hoffman 

Mr. Roger Hughes 

Mr. Peter Kelly 

Hon. Elsa Alcala 
  (f) TRE 503(b)(1)(c) 

  (g) TRE 203 

  (h) TRE 801-Original 

  (i) FRE 801 

  (j) TRE 801-Restyled 2015 

  (k) Rule 801(e)(1) 

  (l) Notes of Advisory Committee on FRE 801 

  (m) Low Email To Committee Members 11-3-15 re: 801 
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5.  TIME STANDARDS FOR THE DISPOSITION OF CRIMINAL CASES IN 

DISTRICT AND STATUTORY COUNTY COURTS 

 166-166a Sub-Committee Members: 

  Hon. David Peeples - Chair 

  Richard Munzinger – Vice 

  Hon. Jeff Boyd 

  Prof. Elaine Carlson 

  Ms. Nina Cortell 

  Mr. Rusty Hardin 

  Ms. Christina Rodriguez 

  Mr. Carlos Soltero 

  Hon. Elsa Alcala 
  (n) Memorandum from Sub-Committee 

 

6. THREE-JUDGE DISTRICT COURT; and ADR AND CONSTITUTIONAL 

COUNTY COURT JUDGES 

 Legislative Mandates Sub-Committee Members: 

  Mr. Jim M. Perdue, Jr., - Chair 

  Hon. Jane Bland 

  Hon. Robert H. Pemberton 

  Mr. Pete Schenkkan 

  Hon. David L. Evans 

  Mr. Robert L. Levy 

  Hon. Brett Busby 

  Prof. Elaine A. G. Carlson 

  Mr. Wade Shelton 
(o) Proposed TRJA 14 - Special 3 Judge Panel (Rev’d 12-1-15) 

(p) Bill Analysis for SB 455 

(q) SB 455 

(q-1) December 8, 2015 Rep. Schofield and Senator Creighton letter re: SB 455 

(r) Rule 13. Multidistrict Litigation 

(s) Redistricting Litigation 

(t) Subcommittee Report 

 

7. PROPOSED APPELLATE RULE 57 

 Appellate Sub-Committee Members: 

  Prof. Bill Dorsaneo – Chair 

  Ms. Pamela Baron – Vice 

  Hon. Bill Boyce 

  Hon. Brett Busby 

  Prof. Elaine Carlson 

  Mr. Frank Gilstrap 

  Mr. Charles Watson 

  Mr. Evan Young  
  Mr. Scott Stolley 
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  (u) Proposed Appellate Rule 57 

  (v) SCAC Memorandum-December 2, 2015 

  (v-1) SCAC Memorandum-December 10, 2015 

 

8. RULES FOR JUVENILE CERTIFICATION APPEALS; and RULES FOR THE 

ADMINISTRATION OF A DECEASED LAWYER’S TRUST ACCOUNT 

 Legislative Mandates Sub-Committee Members: 

  Mr. Jim M. Perdue, Jr., - Chair 

  Hon. Jane Bland 

  Hon. Robert H. Pemberton 

  Mr. Pete Schenkkan 

  Hon. David L. Evans 

  Mr. Robert L. Levy 

  Hon. Brett Busby 

  Prof. Elaine A. G. Carlson 

  Mr. Wade Shelton 
  (w) Proposed Rule Changes-Juvenile Certification 

  (x) SB 888 (Enrolled Bill) 

  (y) 2015-6-2 Bill Analysis 

 (z) Misc. Docket No. 15-9156 

 (aa) TRAP 28.4 (Accelerated Appeals in Termination Cases) 

 (bb) Report on SB 995-Estate Code Chapter 456 (Administration of Deceased Lawyer’s 

Trust Accounts) 
 

9. CONSTITUTIONAL ADEQUACY OF TEXAS GARNISHMENT PROCEDURE  

 523-734 Sub-Committee Members: 

  Mr. Carl Hamilton – Chair 

  Mr. L. Hayes Fuller – Vice 

  Mr. E. Rodriguez 
 (cc) Report on Constitutional Adequacy of Texas Garnishment Procedure 

w/attachment Strickland vs. Alexander; In the United States District Court of the 

Northern District of Georgia 

 

 

SCAC Reception begins @ 5:30-7:30 pm 

Committee Photograph to be taken @ 6:00 pm 

Jackson Walker LLP 

100 Congress Avenue, Suite 1100 

Austin, Texas 78701 



 

 

 

Item 3 – Ex Parte 

Communications 
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PROPOSED RULE OF JUDICIAL ADMINISTRATION 17 

 

If a written communication is sent to and received by a judge from a non-party with 

respect to a case pending before the judge, then the clerk of the court or the judge 

must: 

(a) preserve the writing among the documents in the case to which the 

communication is related; 

(b) send a copy of the writing to all parties, if that has not already occurred; and 

(c) take such other action as the court deems appropriate. 

 

Proposed Official Comment 

This rule encompasses all forms of written communications, including electronic 

communications. Communications “sent to” a judge are communications that are 

directed to a judge (individually or collectively with other judges), and the term does not 

include communications directed to a broad audience such as newspaper editorials, 

billboards, and non-specific posts on social media.  Communications “received by” a 

judge are communications that are received and seen by the judge, and the term does 

not include communications that may have been technically received but are not seen 

by the judge.  With respect to subsection (c), examples of actions the court might 

consider include (1) a letter informing the parties that they may respond to the 

communication, or (2) a response to the sender of the communication. 
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Note to the Committee: 

The Subcommittee decided not to include a reference in the rule to Section 36.04 of the 

Texas Penal Code, but thought that the full Committee should be aware of the code 

provision: 

 

(a) A person commits an offense if he privately addresses a representation, entreaty, 

argument, or other communication to any public servant who exercises or will exercise 

official discretion in an adjudicatory proceeding with an intent to influence the outcome 

of the proceeding on the basis of considerations other than those authorized by law. 

(b) For purposes of this section, "adjudicatory proceeding" means any proceeding 

before a court or any other agency of government in which the legal rights, powers, 

duties, or privileges of specified parties are determined. 

(c) An offense under this section is a Class A misdemeanor. 

Acts 1973, 63rd Leg., p. 883, ch. 399, Sec. 1, eff. Jan. 1, 1974. Amended by Acts 1993, 73rd 

Leg., ch. 900, Sec. 1.01, eff. Sept. 1, 1994.  

 

 

 

 

 

15408239_5 
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To: Chip Babcock August 10, 2015 
 
From: Martha Newton 
 
Re: Research on Ex Parte Communications 
 
I. Introduction 

 
Last spring, while Case No. 11-0024, In the Matter of the Marriage of J.B. and 

H.B., and No. 11-0114, Texas v. Naylor (the same-sex-divorce cases) were pending, the 
justices of the Supreme Court of Texas received numerous messages sent to the justices’ 
Court email addresses from individuals unaffiliated with the parties to those cases. The 
messages urged the justices to uphold Texas’s same-sex-marriage ban before the 
Supreme Court of the United States issued its decision in Obergefell v. Hodges. 
Examples are attached. The emails were the result of a lobbying campaign as publicized 
in the Austin American-Statesman.1  
 

When the Court began receiving the emails, I was asked to research whether legal 
prohibitions against ex parte communications encompass the kind of messages that the 
justices received, and whether any legal authority dictated how the Court should respond. 
My research yielded no clear answer, but I have summarized it below in case the research 
is helpful to the Advisory Committee’s work on this issue.  

 
Additionally, our Clerk, Blake Hawthorne, contacted other appellate court clerks 

to inquire how courts handle communications like those received by the justices. The 
clerks’ responses are attached. Ultimately, the Court decided to forward the emails to the 
Clerk’s office, which stamped them as amicus letters and added them to the case files for 
the J.B. and Naylor cases. 
 
II. Summary of Research on Ex Parte Communications 

 
The rule on ex parte communications in the Texas Code of Judicial Conduct, 

consistent with its counterparts in the ABA Model Code of Judicial Conduct and the 
Code of Conduct for United States Judges, prohibits a judge from even permitting an 
improper ex parte communication.2 But unlike those other codes, the Texas rule only 

                                           
1 Chuck Lindell, Conservative Leader Lobbies Texas Court on Gay Marriage, AUSTIN AM.-STATESMAN 
(Mar. 31, 2015, 5:20 p.m.), http://www.mystatesman.com/news/news/state-regional-govt-
politics/conservative-leader-lobbies-texas-court-on-gay-mar/nkjj5/#f98723b4.3597037.735698.  
2 TEX. CODE JUD. CONDUCT, Canon 3(B)(8); MODEL CODE JUD. CONDUCT Canon 2, Rule 2.9(A) (2011); 
CODE CONDUCT U.S. JUDGES Canon 3(A)(4); (all prohibiting a judge from “initiat[ing], permit[ting], or 
consider[ing]” an improper ex parte communication). 

http://www.mystatesman.com/news/news/state-regional-govt-politics/conservative-leader-lobbies-texas-court-on-gay-mar/nkjj5/#f98723b4.3597037.735698
http://www.mystatesman.com/news/news/state-regional-govt-politics/conservative-leader-lobbies-texas-court-on-gay-mar/nkjj5/#f98723b4.3597037.735698
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expressly prohibits ex parte communications about the merits of a pending case between 
a judge and a party, an attorney, or another person involved in the case.3  

 
The ABA and federal codes prohibit a broader category of communications. The 

ABA Model Code prohibits a judge from initiating, permitting, or considering any 
communication made to the judge outside the presence of the parties.4 The listed 
exceptions to the general rule and the comment to the rule clarify that the general 
prohibition applies to communications from a person unrelated to the case.5 The 
applicable rule in the federal code is virtually identical to its ABA counterpart.6 In 
addition, the ABA and federal codes state expressly that “[i]f a judge receives an 
unauthorized ex parte communication bearing on the substance of a matter, the judge 
should promptly notify the parties of the subject matter of the communication and allow 
the parties an opportunity to respond, if requested.”7  

 
A 1993 opinion of the State Bar Judicial Ethics Committee also advises that ex 

parte communications be disclosed, although the specific question that the committee 
addressed describes a situation that may be distinguishable from the facts here: “What is 
a judge’s ethical obligation upon receiving from a litigant a letter which attempts to 
communicate privately to the judge information concerning a case that is or has been 
pending?”8 The Committee outlines a three-step process: (1) give the letter to the clerk to 
be put in the case file; (2) send a copy to all parties; and (3) send a letter to the 
communicant, with a copy to the parties, stating that the communication was improper, 
that the judge will take no action in response to it, and that the letter has been sent to all 

                                           
3 See TEX. CODE JUD. CONDUCT, Canon 3(B)(8) (“A judge shall not initiate, permit, or consider ex parte 
communications or other communications made to the judge outside the presence of the parties between a 
judge and a party, an attorney, a guardian or attorney ad litem, an alternative dispute resolution neutral, or 
any other court appointee concerning the merits of a pending or impending judicial proceeding.”); Misc. 
Docket No. 93-0132 (June 30, 1993) (adopting Canon 3(B)(8) in its current form). 
4 MODEL CODE JUD. CONDUCT Canon 2, Rule 2.9(A) (“A judge shall not initiate, permit, or consider ex 
parte communications, or consider other communications made to the judge outside the presence of the 
parties or their lawyers, concerning a pending or impending matter, except as follows . . . .”).  
5 See id. Rule 2.9(A)(2) (a judge may obtain the written advice of a disinterested expert on the law); Rule 
2.9(A)(3) (a judge may confer with court staff); Rule 2.9 cmt. 3 (“The proscription against 
communications concerning a proceeding includes communications with lawyers, law teachers, and other 
persons who are not participants in the proceeding, except to the limited extent permitted by this Rule.”). 
6 CODE CONDUCT U.S. JUDGES Canon 3(A)(4) (“Except as set out below, a judge should not initiate, 
permit, or consider ex parte communications or consider other communications concerning a pending or 
impending matter that are made outside the presence of the parties or their lawyers.”). 
7 Id. (emphasis added); see MODEL CODE JUD. CONDUCT Canon 2, Rule 2.9(B) (virtually identical 
language). 
8 Comm. on Jud. Ethics, State Bar of Tex., Op. 154 (1993) (emphasis added). 
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parties.9 Here, the emails received by the Court were from strangers to the case, and they 
merely expressed the sender’s personal view of how the cases should be decided and 
when. Furthermore, like the provisions of the ABA and federal codes, the 1993 opinion 
seems to contemplate a single communication, not a hundred of them.  

 
In sum, while some legal authorities define ex parte communications broadly 

enough to include communications from a person unrelated to the case at issue, I did not 
find any authority distinguishing between a communication containing real information 
that may bear on the outcome of a case and a communication that merely expresses the 
communicant’s personal view of how a case should come out. Similarly, while authorities 
counsel that judges should disclose ex parte communications to the parties, they do not 
distinguish between a judge’s receipt of a single message and a judge’s receipt of 
numerous messages. 

 

                                           
9 See id.; see also Youkers v. State, 400 S.W.3d 200, 204-07 (Tex. App.—Dallas 2013, pet. ref’d) 
(rejecting the defendant’s challenge to an adverse ruling based on the defendant’s allegation of bias 
stemming from the TC’s receipt of a private Facebook message from the victim’s father where, after 
receiving the message, the TC followed the protocol outlined in Judicial Ethics Committee Opinion No. 
154). 
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From: Laura Branson <Laura@haulmarkservices.com>
Sent: April 01, 2015 10:24 AM
To:       

  
Subject: Marriage in Texas - One man One woman

To all, 
 
The Supreme Court of the United States will hear oral arguments on April 28 to determine whether homosexuals have a 
Constitutional right to marry.   Texas’ forceful voice in favor of historic and Biblical marriage must be heard before April 
28th. 
 
I expect that this Court would rule and affirm the constitutionality of the Texas Constitution Marriage Amendment, 
Article 1, Section 32, which provides, “Marriage in this state shall consist only of the union of one man and one 
woman.”  
 
 
Sincerely, 
 
Laura Branson  
 
Haulmark Services, Inc.  
O 281‐345‐0911 
F 281‐345‐3787 
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From: cfnjapan@juno.com
Sent: March 30, 2015 4:39 PM
To:       

  
Subject: The Texas Marriage Amendment

Dear Members of the Texas Supreme Court, 
  
Our family and families in Texas recognize the AUTHORITY that you have as Members of the Texas 
Supreme Court, and we appreciate how you have faithfully used that power.    
  
Together with you we also recognize that that Authority was given to you by God Himself, from whom all 
authority comes. (Romans 13:1) We trust that you will vote to affirm the decision of the Texas 5th Court of 
Appeals regarding the Texas Constitution Marriage Amendment being constitutional under the U.S. 
Constitution.  Your affirmation in this case ("J B" No. 11-0024) will be in line with God's Word and with truth. 
  
The Source of Authority has clearly spoken that homosexuality is 
       "shameful,  
        immoral, 
        ungodly,  
        unrighteous        
        inexcusable idolatry,  
        suppresses truth,   
        exchanges the truth of God for a lie, 
        darkens the mind and heart, 
        dishonors the body, 
        worships the creature rather than God, 
        and receives the penalty of its error".  (Romans 1:18-32) 
          
As you can see, "the judgement of God is according to truth against those who practice such things...or who 
approve of those who practice them". (Romans 2:2 and 1:32) 
  
So we all encourage you to take a stand and to vote IN FAVOR of the Texas Marriage Amendment, which 
recognizes that Marriage is only between one man and one woman. As you already recognize, Marriage is 
embedded by God into creation, and people can no more change the law of marriage than they can change the 
law of gravity.  
  
We trust you, and we thank you for your diligence in upholding truth.   
  
With appreciation, 
  
Charles and Dianne Gyurko  
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From: Brenda Sumner <brenda.sumner@sbcglobal.net>
Sent: March 30, 2015 1:30 PM
To:
Subject: Texas Constitution Marriage Amendment 

Importance: High

Dear madam; 

I encourage the Texas Supreme Court to demonstrate the same courage displayed by the Texas Fifth Court of 
Appeals and declare, without equivocation, that the Texas Constitution Marriage Amendment is constitutional 
under the United States Constitution. 

PLEASE rule in favor of the Texas Constitution Marriage Amendment. 
 
Thank you and God bless America!!! 
 
Sincerely, 
 
Brenda Sumner 
 

 

Right-click here to download 
pictures.  To help protect your  
privacy, Outlook prevented 
auto matic downlo ad o f this  
picture from the Internet.

 

This email has been checked for viruses by Avast antivirus software. 
www.avast.com  
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From: Wkbart@gmail.com
Sent: March 30, 2015 1:15 PM
To:
Subject: Texas Constitution of Marriage 

As a father of 3 and grandfather of 9, I have experienced first hand the value of a husband and a wife working together 
and bringing the separate perspective and qualities of the male and female to the family relationships.  Marriage 
between a man and a women is ordained if God. Please help insure that Texas does its part to preserve and protect this 
institution that is so critical to the survival of our society. 
Sincerely, 
WK Barton 
 
Sent from my iPad 
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From:
Sent: April 22, 2015 10:43 AM
To:
Subject: FW: Should Homosexuals have the Constitutional Right to Marry 

Follow Up Flag: Follow up
Flag Status: Flagged

 
 
From:   
Sent: Wednesday, April 22, 2015 8:46 AM 
To:  
Subject: FW: Should Homosexuals have the Constitutional Right to Marry  
 
 
 

From: Acbhhw@aol.com [mailto:Acbhhw@aol.com]  
Sent: Thursday, April 09, 2015 11:27 AM 
To:        

  
Cc: acbhhw@aol.com 
Subject: Should Homosexuals have the Constitutional Right to Marry  
 
   

Your Honor: 

 

It has come to my attention that you are set to hear Oral Arguments by April 28th on whether homosexuals have a 
Constitutional right to marry.  

 

I would like to submit to you that as a citizen of the State of Texas, I am strongly opposed to violating our Judean-
Christian principals that Marriage is a God-ordained institution (Genesis 2:24) and not a “man-made decree”. My view is 
that marriage is this state shall consist only of the union of one man and one woman.  

 

I am not an attorney and therefore can not quote law, but I do believe in principles. Marriage is not a fundamental right, 
and therefore homosexuals should not demand this. I believe that there are other avenues that may be available to them, 
such as a Civil Union, but not Marriage.  

 

Please review the Decision of the Texas Fifth Court of Appeals on this matter as well as the decision of the Alabama 
Supreme Court, under the leadership of Chief Justice Roy Moore. It appears that these decisions are clear and 
appropriate.  
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I am trusting in your wisdom in this matter.  

 

Sincerely,  

Ms. Audrey C. Wahl  

  

 
   

  

  



EX PARTE COMMUNICATIONS FROM LITIGANTS 
Opinion No. 154 (1993) 

State Bar of Texas, Judicial Section, Committee on Judicial Ethics 
 
QUESTION: What is a judge’s ethical obligation upon receiving from a litigant a letter 
which attempts to communicate privately to the judge information concerning a case that 
is or has been pending?  
 
ANSWER: Canon 3A(5)* provides that a judge shall not permit or consider improper ex 
parte or other private communication concerning the merits of a pending or impending 
judicial proceeding. (Canon 10** provides that the word “shall” when used in the Code 
means compulsion.) Judges may comply with Canon 3A(5)* by doing the following: 1) 
Preserve the original letter by delivering it to the court clerk to be file marked and kept in 
the clerk’s file. 2) Send a copy of the letter to all opposing counsel and pro se litigants. 3) 
Read the letter to determine if it is proper or improper; if improper, the judge should send 
a letter to the communicant, with a copy of the judge’s letter to all opposing counsel and 
pro se litigants, stating that the letter was an improper ex parte communication, that such 
communication should cease, that the judge will take no action whatsoever in response to 
the letter, and that a copy of the letter has been sent to all opposing counsel and pro se 
litigants.  
 
Canon 3A(4)* provides that a judge shall accord to every person who is legally interested 
in a proceeding the right to be heard according to law. Consideration of an ex parte 
communication would be inconsistent with Canon 3A(4),* because it would not accord to 
other parties fair notice of the content of the communication, and it would not accord to 
other parties an opportunity to respond. Canon 3*** provides that the judicial duties of a 
judge take precedence over all the judge’s other activities. A judge’s consideration of a 
controversy that is not brought before the court in the manner provided by law would be 
inconsistent with the judicial duty to determine “cases” and “controversies” (Art. 3, 
Constitution of the United States). A judge has no authority or jurisdiction to consider, or 
to take any action concerning, out-of-court controversies. A judge’s consideration of a 
controversy that is not properly before the court could give the appearance of 
inappropriate action under color of judicial authority, which would tend to diminish 
public confidence in the independence and impartiality of the judiciary, rather than 
promote it as Canon 1 and Canon 2 require a judge to do.  
 
Finally, a judge should try to minimize the number of cases in which the judge is 
disqualified. If a judge permits a communication to the judge concerning any matter that 
may be the subject of a judicial proceeding, that could necessitate disqualification or 
recusal.  
______________  
* Now see Canon 3B(8). ** Now see Canon 8B(1). *** Now see Canon 3A. 
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Survey of Court Clerks on Ex Parte Communications 
Court Response 

Alaska Supreme Court We don’t have a written policy or rule, but I think if the justices get 
letters about pending cases, they forward them to me for a response. I 
don’t think they get many emails like that but I’m sure they would 
forward those, too. 

Australia - High Court of 
Australia and all appellate court 
in Australia 

Apropos your questions below, I advise that the situation here is not 
dissimilar to what I understand to be the situation in the USA. Members 
of the public sometimes write to the High Court or particular justices 
about a pending matter, but the justices will never respond. Any paper 
communication which somehow gets to their chambers may be passed to 
me, but might just as well be simply ‘binned’ by the receiving justice. 
Rarely, some person will work out a justice’s email address and email 
him or her, but again no justice would respond to such a communication. 
Most of the communications that are passed to me from a receiving 
justice deserve no response at all from me, while I might occasionally 
write to a sender pointing out the inappropriateness of communicating 
with justices on pending cases. There are no written policies or rules—
but the situation is clear. The situation would be the same in all of the 
appellate courts in Australia.  
 
You may be interested in a letter sent recently by the Chief Justice of 
Australia to the Chair of the Council of Australian Law Deans about 
incidents in which legal academics attempted to provide to the High 
Court copies of papers relating to matters pending before the Court. A 
copy is attached; the letter is in the public arena down here, so you would 
be welcome to share it if you wish.  The CJ’s views are reasonably clear, 
I think.  (Letter discusses email sent by academic to the Court and 
concludes “No doubt the author of the email was acting in good faith, 
however communications with the Court on matters pending before the 
Court providing materials which are not accessible to the parties, a 
fortiori after the Court has reserved its decision, are inappropriate and 
inconsistent with the transparency of the judicial process.” Letter goes on 
to suggest that an effort be made to advise law professors to stop sending 
articles to the court.) 

California Court of Appeal, 
Second Appellate District, Los 
Angeles 

No written policy. But communications are forwarded to the Clerk and 
the responds essentially the same as Supreme Court of Louisiana (ex 
parte communications are not permitted). 

Canada - Supreme Court of 
Canada 

E-mails and other correspondence are usually forwarded to our 
Communications Unit in the Registrar’s Office (Clerk’s Office), who 
will determine whether or a not a response is warranted. If there is a 
response, it would usually be to the effect that the Court is only permitted 
to consider material submitted by parties to a case, or interveners, and 
that it would be inappropriate to comment on a case that is before the 
Court. 

Colorado Court of Appeals and Communications sent to the Clerk and marked received and filed in a 
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Supreme Court miscellaneous file with no response. 
Florida Supreme Court Justices send these types of materials to the Clerk’s Office and we either 

send a letter, or with the numerous postcards we are receiving RE gay 
marriage, we just scan and save to a retention file. 

Georgia Supreme Court Would treat them like any other letter—either we respond and advise 
them it is improper to communicate with a Justice or we keep them in a 
file without a response. 

Illinois Supreme Court In Illinois, correspondence received in chambers concerning a pending 
case or some other topic is referred by chambers to my office for a 
response. The Clerk’s office response generally indicates that the 
correspondence has been referred to our office for a response. We then 
inform the writer that the Court can’t make decisions based on 
correspondence and that it can only consider matters properly before it 
consistent with Supreme Court Rules.  If appropriate, we also let them 
know that the justices of the Court are prohibited by Court rules from ex 
parte communication. Sometimes the response letter simply indicates that 
we are in receipt of their letter, with no further information.   
 
Similar to what you describe, since the beginning of this month, we have 
received a hundred or so post cards addressed to our Chief Justice from 
the Liberty Tree Alliance (out of Houston, TX) – Alan Keyes, 
Chairperson, urging our Court to strike down gay marriage laws. We 
received a copy of the letter that went out to who knows how many 
people that apparently enclosed a stamped post card addressed to our 
Court. The back of the post card has some printed material with a 
signature line for the sender to sign their name. We do not intend to 
respond to these post cards.   

Indiana Supreme Court No formal published policy or rule.   
 
The Justices forward those types of emails or letters to me and I provide 
a response under my signature as the Court’s Administrator.  I have some 
standard form letters that I use and tweak them to address the particular 
circumstances.  
 
The one I would use in response to the sort of letter you describe below 
would say something like: “The Court generally does not or cannot, 
because of its own rules, comment on matters that have come before the 
Court and have been decided, or that are pending or that may possibly 
come before the Court. We appreciate the concerns of citizens, like 
yourself, who take the time to express their thoughts about particular 
cases or issues. We regret we cannot be of more assistance.” 

Louisiana Supreme Court These letters forwarded to Clerk’s Office and staff person responds that 
our Code of Judicial Conduct provides that “a judge shall not permit 
private or ex parte interviews, arguments or communications designed to 
influence his or her judicial action in any case, either civil or criminal.” 
Canon 3. A. (5) 
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Maryland Court of Appeals Judges give the correspondence to clerk for reply. 
Michigan Supreme Court No written policy. But communications are forwarded to the Clerk and 

the responds essentially the same as Supreme Court of Louisiana (ex 
parte communications are not permitted). 

Texas Court of Appeals - Corpus 
Christi/Edinburgh 

When the Hannah Overton case was pending at our court, we received 
lots of emails from the public. Here’s how we responded: 
 
I am in receipt of your email concerning the Hannah Overton case. Your 
attempt to influence this case is inappropriate and your email will not be 
forwarded to the justices. Any efforts at attempting to influence the 
justices could result in a recusal of the entire court and further delay the 
appeal.   
  
All judges are bound by the Code of Judicial Conduct which does not 
allow a judge to permit or consider any ex parte communication. An ex 
parte communication occurs when a party to a case or someone else, 
talks or writes to or otherwise communicates directly with the judge 
about the issue in the case without the other parties’ knowledge.  This 
ban helps judges decide cases fairly since their decisions are based on the 
evidence and applicable law. It also preserves public trust in the legal 
system. 
  
As the clerk of the court, I cannot allow you to contact any of the justices 
concerning this case. All contact with the Court must come through the 
clerk’s office. If you have any questions, please do not hesitate to contact 
me.   

Texas Court of Appeals - Tyler E-mails are immediately forwarded directly to the Clerk. Clerks sends 
the following reply: “All correspondence or contact with the Court of 
Appeals should be conducted through the office of the Clerk of the 
Court, not the individual Justices or Attorneys at the Court. See Tex. R. 
App. 9.6. The Clerk’s Office is not authorized to answer any questions 
via email or facsimile. Please call the Clerk’s Office at 903-593-8471 for 
further information not reflected on the Court’s website.” 
 

Texas Court of Criminal Appeals We do not have a policy for emails.  All regular mail is responded to by 
the clerk’s office. We do reference Rule 9.6 when we feel it is 
appropriate. 

United States Supreme Court Letters commenting on cases are generally discarded. But if someone 
appears to be asking the Court for some form of relief, we will send them 
a letter explaining that we do not have jurisdiction (assuming we don’t). 

Utah Supreme Court All mail screened by the Clerk. Email would be forwarded to the Clerk to 
respond to. 

Virginia Supreme Court No written policy. But communications are forwarded to the Clerk and 
the responds essentially the same as Supreme Court of Louisiana (ex 
parte communications are not permitted). 

Washington Supreme Court No written policy. But communications are forwarded to the Clerk and 
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he responds essentially the same as Supreme Court of Louisiana (ex parte 
communications are not permitted). 

West Virginia Court of Appeals No written policy. But communications are forwarded to the Clerk and 
he responds essentially the same as Supreme Court of Louisiana (ex parte 
communications are not permitted). 
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Kristal Voth

From: Kristal Voth

Sent: Tuesday, November 03, 2015 2:45 PM

To: lbenton@levibenton.com; harvey.brown@1stcoa.courts.state.tx.us;

'harvey.brown@txcourts.gov'; ecarlson@stcl.edu; Hoffman, Lonny; 'Roger Hughes';

'pkelly@texasappeals.com'

Subject: RE: 801(e)(1)(B)

Attachments: TRE 801 Original.pdf; Notes of Advisory Committee on FRE 801.pdf; FRE 801.pdf; TRE

801 Restyled 2015.pdf

Dear Committee Members:

I am enclosing herein the following:

1. TRE 801 in effect prior to 2015;
2. TRE 801 after the restyling in 2015;
3. FRE 801 as amended effective December 1, 2014; and
4. Notes of advisory committee concerning 2014 amendment to FRE 801(d)(1)(B).

Note: FRE 801(d)(1)(B) is actually TRE 801(e)(1)(B). FRE has three definitions (a), (b), and (c). TRE has four definitions,
(a), (b), (c), and (d). That is the reason and the difference between the numbers.

I have talked to professor Stave Goode and Judge Robin Malone Darr, chair of the Rules of Evidence Committee for the
Administration Rules of Evidence Committee of the State Bar of Texas. The recommended amendment is for two
reasons. First, is style but secondly, and most importantly, is for substance. You will see from the notes of the advisory
committee concerning the 2014 amendment of FRE, that substantive changes were made and you can see the reasons
for such changes. The State Bar Committee felt that that was a valid reasoning and to be consistent with the federal
rule they made their recommendation.

Please let me have your thoughts and views on this.

Sincerely,
Buddy Low

Kristal C. Voth
Legal Assistant to Attorneys Gilbert I. Low and Donean Surratt
Orgain Bell & Tucker, LLP
470 Orleans Street
Beaumont, Texas 77701
(409) 838-6412 ext.332
Fax (409) 838-6959

From: Kristal Voth
Sent: Thursday, October 29, 2015 1:27 PM
To: lbenton@levibenton.com; harvey.brown@1stcoa.courts.state.tx.us; 'harvey.brown@txcourts.gov'
<harvey.brown@txcourts.gov>; ecarlson@stcl.edu; Hoffman, Lonny <LHoffman@Central.UH.EDU>; 'Roger Hughes'
<rhughes@adamsgraham.com>; 'pkelly@texasappeals.com' <pkelly@texasappeals.com>
Subject: Re: 801(e)(1)(B)
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Dear Committee Members:

I am enclosing herein a proposed revision to TRE 801(e)(1)(B), which is made for purposes of clarity and does not
include any substantive changes. Please let me have your views on this.

Thank you,
Buddy Low

PE – You will notice the language is verbatim, the same language used in the federal rule.

Kristal C. Voth
Legal Assistant to Attorneys Gilbert I. Low and Donean Surratt
Orgain Bell & Tucker, LLP
470 Orleans Street
Beaumont, Texas 77701
(409) 838-6412 ext.332
Fax (409) 838-6959



 

 

 

Item 5 – Time Standards 

for the Disposition of 

Criminal Cases 





















 

 

 

Item 6 – Three-Judge 

District Court; and ADR 

and Constitutional County 

Court Judges 



Proposed Texas Rule of Judicial Administration, Rule 14 (changes since 10/11/15 meeting are tracked) 

[Rule 14 is currently blank, as it was repealed by Tex. Sup. Ct. Misc. Docket No. 14-9168) 

Transition language for order giving final approval to rule: 

Rule of Judicial Administration 14 governs all cases to which Rule 14.1 applies that are filed or otherwise 
pending in the district court on or after the effective date of this rule.  For cases that were filed before 
the effective date, including any that are remanded to the district court on or after that date, the 
attorney general may file a petition to convene under Rule 14.2(b) within 60 days after the date the 
district court acquires jurisdiction over the case. 

 

14.1 Applicability 

This rule applies to cases filed in a district court in this state in which the State of Texas or a Texas state 
officer or agency is a defendant in a claim that: 

(a) challenges the finances or operations of this state’s public school system; or  

(b) involves the apportionment of districts for the house of representatives, the senate, the State 
Board of Education, or the United States Congress, or state judicial districts. 

14.2 Procedure for Petition to Convene a Special Three-Judge District Court in Applicable Cases 

(a)  The attorney general may petition the chief justice of the Supreme Court to convene a special 
three-judge district court in any case to which Rule 14.1 applies.   

(b)  A petition under this rule must be filed with the Supreme Court clerk within 60 days1 after the 
State of Texas or a Texas state officer or agency is first served with a petition or intervenes as a 

                                                           
1 The law is silent regarding the time of filing a petition to convene the three-judge court, but it recognizes the 
Supreme Court’s authority to adopt rules for the procedures and operation of the three-judge court, which in the 
subcommittee’s view includes establishing filing deadlines.  See Tex. Gov’t Code §§ 22A.001, 22A.004(b). 

The issue was discussed on the House floor, and the sponsor confirmed his understanding that setting deadlines 
would be within the Supreme Court’s rulemaking authority: 

“MOODY: So the attorney general could actually go through some of these litigations and then, as a delay tactic, 
wait to ask for this and then bring in a three-judge panel as requested of the Supreme Court justice. So it cuts both 
ways, there’s no time requirement here.  

“SCHOFIELD: The bill allows the Supreme Court, as they do in many of the bills we send them regarding litigation, 
to set the rules under which both the three-judge panel would operate and under which any appeal from the 
three-judge panel would operate up until the point that the timelines for litigation would be included in that rule. 

“MOODY: But up until that point at which we have a three-judge panel, there’s nothing here that requires the 
attorney general to request this option within a certain amount of time of the petition being filed. 

“SCHOFIELD: Again, I anticipate without being able to—I won’t, I’m sure, be sitting on the Supreme Court’s 
committee that will draft the rules, but I would assume that the timetable for litigation would be included in the 
rules. That would be left up to the Supreme Court to determine.” 

H.J. of Tex., 84th Leg., R.S 3338-39 (2015). 



defendant in a case alleging a claim to which Rule 14.1 applies.  A copy of the Petition to Convene must 
be filed with the district court in which the original case is pending and service of the Petition to 
Convene must be made on all parties in the original case. 

 (c)  Upon the filing of the petition under this rule, all proceedings in the original district court are 
stayed until the chief justice acts on the petition.  

14.3 Form of Petition to Convene  

(a) Notwithstanding other rules governing original proceedings in the Supreme Court, the attorney 
general may file with the Supreme Court clerk a “Petition to Convene a Special Three-Judge District 
Court.” 

(b) The Petition to Convene must contain: 

(1)   the cause number, style, district court, name of the judge, and name of the clerk of the 
court in which the original case is pending; 

(2) the names of the parties to the original case, together with the names, addresses, 
telephone numbers, fax numbers, and email addresses of all counsel; 

(3)  the date the State of Texas or a Texas state officer or agency was first served with a 
petition alleging a claim to which this rule applies; 

(4) a summary of the dispute and the claims made against the State of Texas or a Texas 
state officer or agency in the original case; and 

(5) any argument that a claim made in the original case qualifies under Rule 14.1. 

(c)  The attorney general must attach as exhibits to the Petition to Convene all pleadings on file in 
the original case and the docket sheet.  The attorney general may attach to the Petition to Convene such 
other exhibits as are relevant under the standards of this rule. 

(d) The Petition to Convene must include a certificate of service on the district court in which the 
original case is pending and all parties to the original case. 

14.4 Response to Petition to Convene  

Any party to the original case wishing to respond to a Petition to Convene filed by the attorney general 
under this rule may file a Response with the Supreme Court clerk within 10 days of the filing of the 
Petition to Convene. 

14.5 Creation of Special Three-Judge District Court  

(a)  Within a reasonable time after receipt of a Petition to Convene and any responses filed under 
this Rule, the chief justice will consider the filings.  If the Petition to Convene establishes the applicability 
of this rule, the chief justice must grant the petition. 

(b)  The order granting a Petition to Convene under this rule will include: 

(1) an order transferring the original case to a special three-judge district court; and 



(2)  the appointment of three persons to serve on the court:  

(A) the district judge of the judicial district to which the original case was assigned;  

(B) one district judge who serves a judicial district in a different county from the judicial 
district to which the original case was assigned; and  

(C) one justice of a court of appeals who serves a court of appeals district:  

(1) different from the one in which the original case was assigned; and 

(2) different from the one in which the district judge appointed under Rule 
14.5(b)(2)(B) sits. 

(c)  A judge or justice appointed under Rule 14.5(b)(2)(B) or (C) must have been elected to that 
office and may not be serving an appointed term of office.  

Rule 14.6 Rules Governing Proceedings in a Special Three-Judge District Court 

(a)  Except as provided by this rule, the Texas Rules of Civil Procedure and all other statutes and 
rules applicable to civil litigation in a district court in this state apply to proceedings before a special 
three-judge district court.  

(b) A special three-judge district court convened under this rule will conduct all hearings and trial in 
the original district court and may use the courtroom, other facilities, and administrative support of the 
district court.  

(c)  The Office of Court Administration of the Texas Judicial System shall pay the travel expenses and 
other incidental costs related to convening a special three-judge district court under this rule.2 

14.7 Actions by Judge or Justice Serving on a Special Three-Judge District Court 

(a) With the unanimous consent of the three judges sitting on a special three-judge district court, a 
judge or justice of the court may:  

(1) independently conduct pretrial proceedings; and  

(2)  sign interlocutory orders before trial.  

(b)  A judge or justice of a special three-judge district court may not independently order a 
temporary restraining order, temporary injunction, or an order that finally disposes of a claim before the 
court.  

(c)  Any independent action taken by one judge or justice of a special three-judge district court 
related to a claim before the court may be reconsidered by the entire court at any time before final 
judgment. 

                                                           
2 The House sponsor of the three-judge district court law intends to introduce legislation next session to remove 
the statutory requirement that OCA pay these costs.  Because it is not necessary to address the payment of these 
costs by rule, and given that payment responsibility may change, the subcommittee no longer recommends 
including part (c). 



(d) The judges and justice of a special three-judge district court must decide among them who will 
serve as a presiding judge over trial or over contested hearings not conducted by a single judge or 
justice under Rule 14.7(a).  A presiding judge will be named by a special three-judge district court before 
the commencement of a trial or hearing in the matter and may not be changed during the trial or 
hearing.   

14.8 Transfer and Consolidation of Related Cases 

(a) "Related case" means any case in which the State of Texas or a Texas state officer or agency is a 
defendant that is pending in any district court or other court in this state and arises from the same 
nucleus of operative facts as the claim before a special three-judge district court convened under this 
Rule, regardless of the legal claims or causes of action asserted in the related case.  

(b) Any party to a case assigned to a special three-judge district court under Rule 14.5 may file a 
“Motion to Transfer Related Case” with the special three-judge district court within 45 days after (1) the 
State of Texas or a Texas state officer or agency is first served with a petition in a related case, or (2) the 
order granting a petition to convene a special three-judge district court. 

(c) Upon the filing of a Motion to Transfer Related Case under this rule, the special three-judge 
district court or the district court in which the allegedly related case is pending may stay all or part of 
any court proceedings pending a ruling on the motion by the special three-judge district court. 

(d) A Motion to Transfer Related Case must be in writing and must contain:   

(1) the cause number, style, court, name of the judge, and name of the clerk of the court in 
which the allegedly related case is pending; 

(2)  the names of the parties to the allegedly related case, together with the names, 
addresses, telephone numbers, fax numbers, and email addresses of all counsel; 

(3)  a statement of the operative facts involved in the case before the special three-judge 
district court and the allegedly related case; 

(4) an explanation of how the nucleus of operative facts is the same in those cases; 

(5) a clear and concise explanation of the reasons that transfer is appropriate under this 
rule;  

(6) a clear and concise statement of the reasons that consolidation is appropriate under this 
rule; and 

(6) a statement whether all parties in the case before the special three-judge district court 
and the allegedly related case agree to the motion. 

 (e) The movant must attach as an exhibit to the motion the operative petition on file in the 
allegedly related case.  The movant may attach to the motion such other exhibits as are relevant under 
the standards of this rule. 

(f) Any party to the case assigned to the special three-judge district court or the allegedly related 
case may file a Response in Opposition to the Motion to Transfer Related Case with the special three-
judge district court.  Any response must: 



(1) be filed within 20 days after the party filing a Response is served with a Motion to 
Transfer; and 

(2) be filed in writing and address directly why the allegedly related case does not meet the 
definition of “related case” under this rule.  

(g)  After consideration of a Motion to Transfer Related Case, Response, if any, and oral hearing, if 
any, the special three-judge district court by written order must grant the motion if it concludes that the 
case is related.  If the court grants the motion, it will consolidate the related case with the case before 
the court.  

(h)  A case consolidated under Rule 14.8(g) must be transferred to the special three-judge district 
court if the court finds that transfer is necessary.3 The transfer may occur without the consent of the 
parties to the related case or of the court in which the related case is pending.  

Rule 14.9 Appeals and Original Proceedings 

An appeal from an appealable interlocutory order or final judgment of a special three-judge district 
court is to the Supreme Court under Texas Rule of Appellate Procedure 57. An original appellate 
proceeding seeking extraordinary relief from an action of a three-judge district court must be filed with 
the Supreme Court under Texas Rule of Appellate Procedure 52. 

 

Corresponding amendment to Texas Rule of Appellate Procedure 

Rule 57. Direct Appeals to the Supreme Court  

57.2. Jurisdiction 

The Supreme Court may not take jurisdiction over a direct appeal from the decision of any court other 
than a district court, a special three-judge district court, or county court, or over any question of fact. 
The Supreme Court may decline to exercise jurisdiction over a direct appeal of an interlocutory order if 
the record is not adequately developed, or if its decision would be advisory, or if the case is not of such 
importance to the jurisprudence of the state that a direct appeal should be allowed. 

[Note: The other revisions to Rule 57 suggested at the last meeting are being discussed by the Appellate 
Rules Subcommittee.  If a new version of Rule 57 is adopted based on that subcommittee’s work, the 
addition to Rule 57.2 proposed above may no longer be necessary.] 

                                                           
3 Rules 14.8(g) and (h) track the statute, which provides that a related case pending in another court must first be 
consolidated with the cause of action before the three-judge court, but consolidated cases must then be 
transferred to the three-judge court only if that court finds the transfer is necessary.  See Tex. Gov’t Code 
§ 22A.003(b)-(c).  Because it is difficult to understand how cases in two different courts could be consolidated 
without a transfer, the terms transfer and consolidate may have inadvertently been transposed in the statute. If 
the committee is inclined to require a three-judge court to decide transfer first and give the court discretion to 
order consolidation as necessary following transfer, the highlighted terms could be switched in Rules 14.8(g) and 
(h). 
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BILL ANALYSIS 

 

 

Senate Research Center S.B. 455 

 By: Creighton 

 State Affairs 

 6/4/2015 

 Enrolled 

 

 

 

AUTHOR'S / SPONSOR'S STATEMENT OF INTENT 

 

Under current Texas law, legal cases against the state that are of significant statewide importance 

are tried like other cases, in a county district court of original jurisdiction.  The problem with this 

system for these select kinds of cases is that review on appeal is bound by the findings and scope 

of the trial court.  One county district court is able to set the tone for an entire case with 

statewide impact. 

 

S.B. 455 addresses this issue by creating a three-judge district court for certain cases if requested 

by the attorney general.  One judge on the panel would automatically be the district court judge 

from the court where the case was originally filed, ensuring that the original court's jurisdiction 

is protected.  The other two judges would be appointed by the chief justice of the Texas Supreme 

Court and would consist of another district court judge from elsewhere in the state and an 

appellate court judge from an appellate district not represented by either of the first two judges. 

By creating these courts, Texas would give much greater representation to opinions and concerns 

from around the entire state when deciding a case of large statewide impact. 

 

S.B. 455 requires the chief justice to empanel the three-judge district court in cases related to 

school finance and redistricting.  In cases involving other state finances, impacting state policies 

or operations, or consisting of matters involving exceptional statewide importance, the chief 

justice would have discretion whether to empanel a three-judge district court.  All appeals from 

decisions of a three-judge district court would be directly to the Texas Supreme Court. 

 

As Texas continues to grow, all constituencies from around the state should have representation 

and a voice in cases of such a large magnitude. To do otherwise is an effective 

disenfranchisement of Texans who live in every other county of the state outside the county 

where the case was filed. (Original Author's/Sponsor's Statement of Intent) 

 

S.B. 455 amends current law relating to special three-judge district courts convened to hear 

certain cases. 

 

RULEMAKING AUTHORITY 

 

Rulemaking authority is expressly granted to the Supreme Court of the State of Texas in 

SECTION 1 (Sections 22A.004 and 22A.006, Government Code) of this bill. 

 

SECTION BY SECTION ANALYSIS 

 

SECTION 1. Amends Subtitle A, Title 2, Government Code, by adding Chapter 22A, as follows: 

 

CHAPTER 22A. SPECIAL THREE-JUDGE DISTRICT COURT 

 

Sec. 22A.001. ELIGIBLE PROCEEDINGS. (a) Authorizes the attorney general of the 

State of Texas (attorney general) to petition the chief justice of the Supreme Court of 

Texas (chief justice) to convene a special three-judge district court in any suit filed in a 

district court in this state in which this state or a state officer or agency is a defendant in a 

claim that: 
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(1) challenges the finances or operations of this state's public school 

system; or 

 

(2) involves the apportionment of districts for the house of representatives, 

the senate, the State Board of Education (SBOE), or the United States 

Congress, or state judicial districts.  

 

(b) Provides that a petition filed by the attorney general under this section stays all 

proceedings in the district court in which the original case was filed until the chief 

justice acts on the petition. 

 

(c) Requires the chief justice, within a reasonable time after receipt of a petition 

from the attorney general under Subsection (a), to grant the petition and issue an 

order transferring the case to a special three-judge district court convened as 

provided by Section 22A.002.  

 

Sec. 22A.002. SPECIAL THREE-JUDGE DISTRICT COURT. (a) Requires the chief 

justice, on receipt of a petition under Section 22A.001, to order a special three-judge 

district court to convene and to appoint three persons to serve on the court as follows: 

 

(1) the district judge of the judicial district to which the original case was 

assigned; 

 

(2) one district judge of a judicial district other than a judicial district in 

the same county as the judicial district to which the original case was 

assigned; and 

 

(3) one justice of a court of appeals other than: 

 

(A) the court of appeals in the court of appeals district in which the 

original case was assigned; or 

 

(B) a court of appeals district in which the district judge appointed 

under Subdivision (2) sits. 

 

(b) Requires a judge or justice appointed under Subsection (a)(2) or (3) to have 

been elected to that office and not be serving an appointed term of office. 

 

(c) Requires a special three-judge district court convened under this section to 

conduct all hearing in the district court to which the original case was assigned 

and to use the courtroom, other facilities, and administrative support of the district 

court.  

 

(d) Requires the Office of Court Administration of the Texas Judicial System to 

pay the travel expenses and other incidental costs related to convening a special 

three-judge district court under this chapter.  

 

Sec. 22A.003. CONSOLIDATION OF RELATED ACTIONS. (a) Defines "related case" 

for purposes of this section.  

 

(b) Requires the court by order, on the motion of any party to a case assigned to a 

special three-judge district court under Section 22A.002, to consolidate with the 

cause of action before the court any related case pending in any district court or 

other court in this state.  

 

(c) Requires that a case consolidated under Subsection (b) be transferred to the 

special three-judge district court if the court finds that transfer is necessary. 

Authorizes the transfer to occur without the consent of the parties to the related 

case or of the court in which the related case is pending. 
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Sec. 22A.004. APPLICATION OF TEXAS RULES OF CIVIL PROCEDURE. (a) 

Provides that, except as provided by this section, the Texas Rules of Civil Procedure and 

all other statutes and rules applicable to civil litigation in a district court in this state 

apply to proceedings before a special three-judge district court. 

 

(b) Authorizes the Supreme Court of Texas (supreme court) to adopt rules for the 

operation of special three-judge district court convened under this chapter and for 

the procedures of the court. 

 

Sec. 22A.005. ACTIONS BY JUDGE OR JUSTICE. (a) Authorizes a judge or justice of 

the court, with the unanimous consent of the three judges sitting on a special three-judge 

district court, to: 

 

(1) independently conduct pretrial proceedings; and 

 

(2) enter interlocutory orders before trial. 

 

(b) Prohibits a judge or justice of a special three-judge district court from 

independently entering a temporary restraining order, temporary injunction, or 

any order that finally disposes of a claim before the court. 

 

(c) Authorizes any independent action taken by one judge or justice of a special 

three-judge district court related to a claim before the court to be reviewed by the 

entire court at any time before final judgment.  

 

Sec. 22A.006. APPEAL. (a) Provides that an appeal from an appealable interlocutory 

order or final judgment of a special three-judge district court is to the supreme court. 

 

(b) Authorizes the supreme court to adopt rules for appeals from a special three-

judge district court.  

 

SECTION 2. Effective date: upon passage or September 1, 2015.  

 



S.B.ANo.A455

AN ACT

relating to special three-judge district courts convened to hear

certain cases.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:

SECTIONA1.AASubtitle A, Title 2, Government Code, is amended

by adding Chapter 22A to read as follows:

CHAPTER 22A. SPECIAL THREE-JUDGE DISTRICT COURT

Sec.A22A.001.AAELIGIBLE PROCEEDINGS. (a)AAThe attorney

general may petition the chief justice of the supreme court to

convene a special three-judge district court in any suit filed in a

district court in this state in which this state or a state officer

or agency is a defendant in a claim that:

(1)AAchallenges the finances or operations of this

state’s public school system; or

(2)AAinvolves the apportionment of districts for the

house of representatives, the senate, the State Board of Education,

or the United States Congress, or state judicial districts.

(b)AAA petition filed by the attorney general under this

section stays all proceedings in the district court in which the

original case was filed until the chief justice of the supreme court

acts on the petition.

(c)AAWithin a reasonable time after receipt of a petition

from the attorney general under Subsection (a), the chief justice

of the supreme court shall grant the petition and issue an order
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transferring the case to a special three-judge district court

convened as provided by Section 22A.002.

Sec.A22A.002.AASPECIAL THREE-JUDGE DISTRICT COURT. (a)AAOn

receipt of a petition under Section 22A.001, the chief justice

shall order a special three-judge district court to convene and

shall appoint three persons to serve on the court as follows:

(1)AAthe district judge of the judicial district to

which the original case was assigned;

(2)AAone district judge of a judicial district other

than a judicial district in the same county as the judicial district

to which the original case was assigned; and

(3)AAone justice of a court of appeals other than:

(A)AAthe court of appeals in the court of appeals

district in which the original case was assigned; or

(B)AAa court of appeals district in which the

district judge appointed under Subdivision (2) sits.

(b)AAA judge or justice appointed under Subsection (a)(2) or

(3) must have been elected to that office and may not be serving an

appointed term of office.

(c)AAA special three-judge district court convened under

this section shall conduct all hearings in the district court to

which the original case was assigned and may use the courtroom,

other facilities, and administrative support of the district court.

(d)AAThe Office of Court Administration of the Texas Judicial

System shall pay the travel expenses and other incidental costs

related to convening a special three-judge district court under

this chapter.
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Sec.A22A.003.AACONSOLIDATION OF RELATED ACTIONS. (a)AAIn

this section, "related case" means any case in which this state or a

state officer or agency is a defendant that arises from the same

nucleus of operative facts as the claim before a special

three-judge district court under this chapter, regardless of the

legal claims or causes of action asserted in the related case.

(b)AAOn the motion of any party to a case assigned to a

special three-judge district court under Section 22A.002, the court

by order shall consolidate with the cause of action before the court

any related case pending in any district court or other court in

this state.

(c)AAA case consolidated under Subsection (b) must be

transferred to the special three-judge district court if the court

finds that transfer is necessary. The transfer may occur without

the consent of the parties to the related case or of the court in

which the related case is pending.

Sec.A22A.004.AAAPPLICATION OF TEXAS RULES OF CIVIL

PROCEDURE. (a)AAExcept as provided by this section, the Texas

Rules of Civil Procedure and all other statutes and rules

applicable to civil litigation in a district court in this state

apply to proceedings before a special three-judge district court.

(b)AAThe supreme court may adopt rules for the operation of a

special three-judge district court convened under this chapter and

for the procedures of the court.

Sec.A22A.005.AAACTIONS BY JUDGE OR JUSTICE. (a)AAWith the

unanimous consent of the three judges sitting on a special

three-judge district court, a judge or justice of the court may:
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(1)AAindependently conduct pretrial proceedings; and

(2)AAenter interlocutory orders before trial.

(b)AAA judge or justice of a special three-judge district

court may not independently enter a temporary restraining order,

temporary injunction, or any order that finally disposes of a claim

before the court.

(c)AAAny independent action taken by one judge or justice of

a special three-judge district court related to a claim before the

court may be reviewed by the entire court at any time before final

judgment.

Sec.A22A.006.AAAPPEAL. (a)AAAn appeal from an appealable

interlocutory order or final judgment of a special three-judge

district court is to the supreme court.

(b)AAThe supreme court may adopt rules for appeals from a

special three-judge district court.

SECTIONA2.AAThis Act takes effect immediately if it receives

a vote of two-thirds of all the members elected to each house, as

provided by Section 39, Article III, Texas Constitution. If this

Act does not receive the vote necessary for immediate effect, this

Act takes effect September 1, 2015.
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______________________________ ______________________________
President of the SenateAAAAAAAAAAAAASpeaker of the House

I hereby certify that S.B.ANo.A455 passed the Senate on

MayA4,A2015, by the following vote:AAYeasA20, NaysA11.

______________________________
AAAASecretary of the Senate

I hereby certify that S.B.ANo.A455 passed the House on

MayA19,A2015, by the following vote:AAYeasA95, NaysA50, two

present not voting.

______________________________
AAAAChief Clerk of the House

Approved:

______________________________
AAAAAAAAAAAAADate

______________________________
AAAAAAAAAAAGovernor
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December 8, 2015 
 
 
 
Chairman Charles Babcock 
Jackson Walker, LLP 
1401 McKinney Street, Suite 1900 
Houston, TX  77010 
 
Dear Chairman Babcock, 
 
We wanted to extend our sincere appreciation to you, the Supreme Court Advisory Committee 
and specifically, the Subcommittee members charged with proposing rules to implement Senate 
Bill 455, which created a Three-Judge District Court to hear the important matters of school 
finance and redistricting. We are truly grateful for the attention the Committee has given this 
issue. 
 
After hearing some of the proposed rules at the October 16 meeting of the Committee, we 
wanted to take this opportunity as authors of this bill to voice some of our concerns. Firstly, we 
believe that the proposed 60-day deadline for the Attorney General to file a petition with the 
Chief Justice for creation of a three-judge district court is arbitrary and insufficient. As the legal 
representative of the state, the Attorney General must carefully determine if the case as filed 
would warrant a three-judge district court. As discussed at the Committee meeting on October 
16, the Attorney General may decide that it is appropriate for the case to begin discovery and the 
motions process before seeking consolidation.  A longer deadline may be more feasible and is 
not inconsistent with statute.   
 
Secondly, we wanted to address the concern raised by the subcommittee over the drafting 
language that seems to confuse the terms "consolidation" and "transfer". The authors intent and 
legislative intent were certainly to allow the logical transfer of cases that would then be 
consolidated under one case to be heard by the three-judge district court. However, transfer may 
not be necessary in all cases.  For example, if multiple suits are filed in the same county, transfer 
would be unnecessary and a motion to consolidate could be made without transfer.  We support 
the proposed rule 14.8 (g) and (h) as they mirror the statute.  This rule reiterates that if the court 
receives a motion to transfer, the court shall grant that motion and consolidate the related case.   
 
 
 
 



Several SCAC members raised concerns over whether or not more than one three-judge district 
court could be empaneled simultaneously. We feel that if the cases are properly transferred and 
then consolidated, the necessity of multiple three-judge district courts is improbable.  However, 
the decision to petition for a three judge district court still rests with the Attorney General, and 
there is no requirement for these cases to be heard in three judge district court.  
 
Finally, the intent of this bill as approved by the Legislative and Executive branches was to 
require that a three-judge district court be empaneled for all cases of school finance and 
redistricting in which the Attorney General seeks such a court. This most certainly includes any 
pending litigation that may be remanded to the district court level. The Legislature often includes 
language that would allow for a bill to only apply to suits filed after a certain date.  However, 
this was not our intent on this specific piece of legislation and no such language was included in 
SB 455.  We intended for these courts to be available for all pending and future litigation on 
school finance and redistricting. We appreciate your expeditious action in advising the Supreme 
Court on these proposed rules, as our State continues our decades long litigation on school 
finance. 
 
Thank you again for all of your work on this important issue. As always, we are available and at 
your service should you require additional information or assistance. 
 
Sincerely, 
 
 
 
 
State Representative Mike Schofield   Senator Brandon Creighton  
 
CC: Supreme Court Advisory Committee Members 
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V.T.C.A., Govt. Code T. 2, Subt. F App., Jud.Admin., Rule 13 

 
Rule 13. Multidistrict Litigation 

 
Currentness 

 

NOTES OF DECISIONS (42) 
 

 

In general  

Common questions of fact 

Convenience  and efficiency Findings  

Jurisdiction 

Proximity 

Related cases 

Tagalong cases 

Transfer  

 

13.1 Authority and Applicability. 
 

(a) Authority. This rule is promulgated under sections 74.161.164 of the Texas 

Government Code and chapter 90 of the Texas Civil Practices 
1 

and Remedies Code. 

 
(b) Applicability. This rule applies to: 

 
(1) civil actions that involve one or more common questions of fact and that were filed 

in a constitutional county court, county court at law, probate court, or district court on or 

after September 1, 2003; 

 

(2) civil actions filed before September 1, 2003, that involve claims for asbestos or 

silicarelated injuries, to the extent permitted by chapter 90 of the Texas Civil Practice 

and Remedies Code. 

 

(c) Other Cases. Cases to which this rule does not apply are governed by Rule 11 of 

these rules. 

 

13.2 Definitions. As used in this rule: 

 
(a) MDL Panel means the judicial panel on multidistrict litigation designated pursuant to 

section 74.161 of the Texas Government Code, including any temporary members 

designated by the Chief Justice of the Supreme Court of Texas in his or her discretion 

when regular members are unable to sit for any reason. 

 

(b) Chair means the chair of the MDL Panel, who is designated by the Chief Justice of 

the Supreme Court of Texas. 

 

(c) MDL Panel Clerk means the Clerk of the Supreme Court of Texas. 

 
(d) Trial court means the court in which a case is filed. 

 
(e) Pretrial court means the district court to which related cases are transferred for 

consolidated or coordinated pretrial proceedings under this rule. 

 

(f) Related means that cases involve one or more common questions of fact. 

 
(g) Tagalong case means a case related to cases in an MDL transfer order but not itself 

the subject of an initial MDL motion or order. 

 

13.3 Procedure for Requesting Transfer. 

 
(a) Motion for Transfer; Who May File; Contents. A party in a case may move for transfer 

of the case and related cases to a pretrial court. The motion must be in writing and must: 

 

(1) state the common question or questions of fact involved in the cases; 

 
(2) contain a clear and concise explanation of the reasons that transfer would be for 

the convenience of the parties and witnesses and would promote the just and efficient 

conduct of the cases; 

 

(3) state whether all parties in those cases for which transfer is sought agree to the 
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motion; and 

 
(4) contain an appendix that lists: 

 
(A) the cause number, style, and trial court of the related cases for which transfer is 

sought; and 

 

(B) all parties in those cases and the names, addresses, telephone numbers, fax 

numbers, and email addresses of all counsel. 

 

(b) Request for Transfer by Judges. A trial court or a presiding judge of an administrative 

judicial region may request a transfer of related cases to a pretrial court. The request must 

be in writing and must list the cases to be transferred. 

 

(c) Transfer on the MDL Panel's Own Initiative. The MDL Panel may, on its own initiative, 

issue an order to show cause why related cases should not be transferred to a pretrial 

court. 

 

(d) Response; Reply; Who May File; When to File. Any party in a related case may file: 

 
(1) a response to a motion or request for transfer within twenty days after service of 

such motion or request; 

 

(2) a response to an order to show cause issued under subparagraph (c) within the 

time provided in the order; and 

 

(3) a reply to a response within ten days after service of such response. 

 
(e) Form of Motion, Response, Reply, and Other Documents. A motion for transfer, 

response, reply, or other document addressed to the MDL Panel must conform to the 

requirements of Rule 9.4 of the Texas Rules of Appellate Procedure. Without leave of the 

MDL Panel, the following must not exceed 20 pages: the portions of a motion to transfer 

required by subparagraphs (a)(1)(2); a response; and a reply. The MDL Panel may 

request additional briefing from any party. 

 

(f) Filing. A motion, request, response, reply, or other document addressed to the MDL 

Panel must be filed with the MDL Panel Clerk. The MDL Panel Clerk may require that all 

documents also be transmitted to the clerk electronically. In addition, a party must send a 

copy of the motion, response, reply, or other document to each member of the MDL 

Panel. 

 

(g) Filing Fees. The MDL Panel Clerk may set reasonable fees approved by the Supreme 

Court of Texas for filing and other services provided by the clerk. 

 

(h) Service. A party must serve a motion, response, reply, or other document on all 

parties in related cases in which transfer is sought. The MDL Panel Clerk may designate 

a party or parties to serve a request for transfer on all other parties. Service is governed 

by Rule 9.5 of the Texas Rules of Appellate Procedure. 

 

(i) Notice to Trial Court. A party must file in the trial court a notice  in the form  

prescribed by the MDL Panel  that a motion for transfer has been filed. The MDL Panel 

Clerk must cause such notice to be filed when a request for transfer by a judge has been 

filed. 

 

(j) Evidence. The MDL Panel will accept as true facts stated in a motion, response, or 

reply unless another party contradicts them. A party may file evidence with the MDL 

Panel Clerk only with leave of the MDL Panel. The MDL Panel may order parties to 

submit evidence by affidavit or deposition and to file documents, discovery, or stipulations 

from related cases. 

 

(k) Hearing. The MDL Panel may decide any matter on written submission or after an 

oral hearing before one or more of its members at a time and place of its choosing. 

Notice of the date of submission or the time and place of oral hearing must be given to all 

parties in all related cases. 

 

(l) Decision. The MDL Panel may order transfer if three members concur in a written 

order finding that related cases involve one or more common questions of fact, and that 

transfer to a specified district court will be for the convenience of the parties and 

witnesses and will promote the just and efficient conduct of the related cases. 

 

(m) Orders Signed by Chair or Clerk; Members Identified. Every order of the MDL Panel 
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must be signed by either the chair or by the MDL Panel Clerk, and must identify the 

members of the MDL Panel who concurred in the ruling. 

 

(n) Notice of Actions by MDL Panel. The MDL Panel Clerk must give notice to all parties 

in all related cases of all actions of the MDL Panel, including orders to show cause, 

settings of submissions and oral arguments, and decisions. The MDL Panel Clerk may 

direct a party or parties to give such notice. The clerk may determine the manner in 

which notice is to be given, including that notice should be given only by email or fax. 

 

(o) Retransfer. On its own initiative, on a party's motion, or at the request of the pretrial 

court, the MDL Panel may order cases transferred from one pretrial court to another 

pretrial court when the pretrial judge has died, resigned, been replaced at an election, 

requested retransfer, recused, or been disqualified, or in other circumstances when 

retransfer will promote the just and efficient conduct of the cases. 

 

13.4 Effect on the Trial Court of the Filing of a Motion for Transfer. 

 
(a) No Automatic Stay. The filing of a motion under this rule does not limit the jurisdiction 

of the trial court or suspend proceedings or orders in that court. 

 

(b) Stay of Proceedings. The trial court or the MDL Panel may stay all or part of any trial 

court proceedings until a ruling by the MDL Panel. 

 

13.5 Transfer to a Pretrial Court. 

 
(a) Transfer Effective upon Notice. A case is deemed transferred from the trial court to 

the pretrial court when a notice of transfer is filed with the trial court and the pretrial court. 

The notice must: 

 

(1) list all parties who have appeared and remain in the case, and the names, 

addresses, phone numbers, and bar numbers of their attorneys or, if a party is pro se, 

the party's name, address, and phone number; 

 

(2) list those parties who have not yet appeared in the case; and 

 
(3) attach a copy of the MDL transfer order. 

 
(b) No Further Action in Trial Court. After notice of transfer is filed in the trial court, the 

trial court must take no further action in the case except for good cause stated in the 

order in which such action is taken and after conferring with the pretrial court. But service 

of any process already issued by the trial court may be completed and the return filed in 

the pretrial court. 

 

(c) Transfer of Files; Master File and New Files in the Pretrial Court. If the trial court and 

pretrial court are in the same county, the trial court must transfer the case file to the 

pretrial court in accordance with local rules governing the courts of that county. If the trial 

court and pretrial court are not in the same county, the trial court clerk must transmit the 

case file to the pretrial court clerk. The pretrial court clerk, after consultation with the  

judge of the pretrial court, must establish a master file and open new files for each case 

transferred using the information provided in the notice of transfer. The pretrial court may 

direct the manner in which pretrial documents are filed, including electronic filing. 

 

(d) Filing Fees and Costs. Unless the MDL Panel assesses costs otherwise, the party 

moving for transfer must pay the cost of refiling the transferred cases in the pretrial court, 

including filing fees and other reasonable costs. 

 

(e) Transfer of Tagalong Cases. A tagalong case is deemed transferred to the pretrial 

court when a notice of transfer  in the form described in Rule 13.5(a)  is filed in both 

the trial court and the pretrial court. Within 30 days after service of the notice, a party to 

the case or to any of the related cases already transferred to the pretrial court may move 

the pretrial court to remand the case to the trial court on the ground that it is not a tag 

along case. If the motion to remand is granted, the case must be returned to the trial 

court, and costs including attorney fees may be assessed by the pretrial court in its 

remand order. The order of the pretrial court may be appealed to the MDL Panel by a 

motion for rehearing filed with the MDL Panel Clerk. 

 

13.6 Proceedings in Pretrial Court. 

 
(a) Judges Who May Preside. The MDL Panel may assign as judge of the pretrial court 

any active district judge, or any former or retired district or appellate judge who is 
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approved by the Chief Justice of the Supreme Court of Texas. An assignment under this 

rule is not subject to objection under chapter 74 of the Government Code. The judge 

assigned as judge of the pretrial court has exclusive jurisdiction over each related case 

transferred pursuant to this rule unless a case is retransferred by the MDL Panel or is 

finally resolved or remanded to the trial court for trial. 

 

(b) Authority of Pretrial Court. The pretrial court has the authority to decide, in place of  

the trial court, all pretrial matters in all related cases transferred to the court Those 

matters include, for example, jurisdiction, joinder, venue, discovery, trial preparation  

(such as motions to strike expert witnesses, preadmission of exhibits, and motions in 

limine), mediation, and disposition by means other than conventional trial on the merits 

(such as default judgment, summary judgment, and settlement). The pretrial court may 

set aside or modify any pretrial ruling made by the trial court before transfer over which 

the trial court's plenary power would not have expired had the case not been transferred. 

 

(c) Case Management. The pretrial court should apply sound judicial management 

methods early, continuously, and actively, based on its knowledge of each individual case 

and the entire litigation, in order to set fair and firm time limits tailored to ensure the 

expeditious resolution of each case and the just and efficient conduct of the litigation as a 

whole. After a case is transferred, the pretrial court should, at the earliest practical date, 

conduct a hearing and enter a case management order. The pretrial court should consider 

at the hearing, and its order should address, all matters pertinent to the conduct               

of the litigation, including: 

 

(1) settling the pleadings; 

 
(2) determining whether severance, consolidation, or coordination with other actions is 

desirable and whether identification of separable triable portions of the case is 

desirable; 

 

(3) scheduling preliminary motions; 

 
(4) scheduling discovery proceedings and setting appropriate limitations on discovery, 

including the establishment and timing of discovery procedures; 

 

(5) issuing protective orders; 

 
(6) scheduling alternative dispute resolution conferences; 

 
(7) appointing organizing or liaison counsel; 

 
(8) scheduling dispositive motions; 

 
(9) providing for an exchange of documents, including adopting a uniform numbering 

system for documents, establishing a document depository, and determining whether 

electronic service of discovery materials and pleadings is warranted; 

 

(10) determining if the use of technology, videoconferencing, or teleconferencing is 

appropriate; 

 

(11) considering such other matters the court or the parties deem appropriate for the 

just and efficient resolution of the cases; and 

 

(12) scheduling further conferences as necessary. 

 
(d) Trial Settings. The pretrial court, in conjunction with the trial court, may set a 

transferred case for trial at such a time and on such a date as will promote the 

convenience of the parties and witnesses and the just and efficient disposition of all 

related proceedings. The pretrial court must confer, or order the parties to confer, with 

the trial court regarding potential trial settings or other matters regarding remand. The 

trial court must cooperate reasonably with the pretrial court, and the pretrial court must 

defer appropriately to the trial court's docket. The trial court must not continue or 

postpone a trial setting without the concurrence of the pretrial court. 

 

13.7 Remand to Trial Court. 

 
(a) No Remand If Final Disposition by Pretrial Court. A case in which the pretrial court 

has rendered a final and appealable judgment will not be remanded to the trial court. 

 

(b) Remand. The pretrial court may order remand of one or more cases, or separable 

triable portions of cases, when pretrial proceedings have been completed to such a 
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degree that the purposes of the transfer have been fulfilled or no longer apply. 

 
(c) Transfer of Files. When a case is remanded to the trial court, the clerk of the pretrial 

court will send the case file to the trial court without retaining a copy unless otherwise 

ordered. The parties may file in the remanded case copies of any pleadings or orders 

from the pretrial court's master file. The clerk of the trial court will reopen the trial court 

file under the cause number of the trial court, without a new filing fee. 

 

13.8 Pretrial court orders binding in the trial court after remand. 

 
(a) Generally. The trial court should recognize that to alter a pretrial court order without a 

compelling justification would frustrate the purpose of consolidated and coordinated 

pretrial proceedings. The pretrial court should recognize that its rulings should not 

unwisely restrict a trial court from responding to circumstances that arise following 

remand. 

 

(b) Concurrence of the Pretrial Court Required to Change Its Orders. Without the written 

concurrence of the pretrial court, the trial court cannot, over objection, vacate, set aside, 

or modify pretrial court orders, including orders related to summary judgment, 

jurisdiction, venue, joinder, special exceptions, discovery, sanctions related to pretrial 

proceedings, privileges, the admissibility of expert testimony, and scheduling. 

 

(c) Exceptions. The trial court need not obtain the written concurrence of the pretrial 

court to vacate, set aside, or modify pretrial court orders regarding the admissibility of 

evidence at trial (other than expert evidence) when necessary because of changed 

circumstances, to correct an error of law, or to prevent manifest injustice. But the trial 

court must support its action with specific findings and conclusions in a written order or 

stated on the record. 

 

(d) Unavailability of Pretrial Court. If the pretrial court is unavailable to rule, for whatever 

reason, the concurrence of the MDL Panel Chair must be obtained. 

 

13.9 Review. 

 
(a) MDL Panel Decision. An order of the MDL Panel, including one granting or denying a 

motion for transfer, may be reviewed only by the Supreme Court in an original 

proceeding. 

 

(b) Orders by the Trial Court and Pretrial Court. An order or judgment of the trial court or 

pretrial court may be reviewed by the appellate court that regularly reviews orders of the 

court in which the case is pending at the time review is sought, irrespective of whether  

that court issued the order or judgment to be reviewed. A case involving such review may 

not be transferred for purposes of docket equalization among appellate courts. 

 

(c) Review Expedited. An appellate court must expedite review of an order or judgment in 

a case pending in a pretrial court. 

 

13.10 MDL Panel Rules. 

 
The MDL Panel will operate at the direction of its Chair in accordance with rules 

prescribed by the panel and approved by the Supreme Court of Texas. 

 

13.11 Civil Actions Filed Before September 1, 2003, Involving Claims for Asbestos 

and SilicaRelated Injuries. 

 

(a) Applicability. To the extent permitted by chapter 90 of the Texas Civil Practice and 

Remedies Code, Rule 13.11 applies to civil actions filed before September 1, 2003, that 

involve claims for asbestos or silicarelated injuries. 

 

(b) Statutory References; Definitions. Statutory references in Rule 13.11 are to chapter  

90 of the Texas Civil Practice and Remedies Code. “Claimant” has the meaning assigned 

in section 90.001(6). “Report” has the meaning assigned in section 90.001(24). 

 

(c) Notice of Transfer Under Section 90.010(b). A notice of transfer under section 

90.010(b) must be filed in the trial court and the pretrial court and must: 

 

(1) be titled “Notice of Transfer Under Section 90.010(b)”; 

 
(2) list all parties who have appeared and remain in the case, and the names, 

addresses, phone numbers, and bar numbers of their attorneys or, if a party is pro se, 

the party's name, address and phone number; 
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(3) state the name of each claimant transferred; 

 
(4) attach to the notice filed in the pretrial court a copy of the claimant's live petition; 

and 

 

(5) if filed by a defendant, contain a certificate stating that the filing party conferred, or 

at least made a reasonable attempt to confer, with opposing counsel about whether 

the notice of transfer is appropriate as to each individual claimant transferred. 

 

(d) Effect on Pending Motion for Severance. If, when a notice of transfer is filed in the trial 

court, a motion for severance has been filed but the trial court has not ruled, the trial 

court must rule on the motion within 14 days of the date the notice of transfer is filed, or 

the motion is deemed granted by operation of law. 

 

(e) When Transfer Effective. A case is deemed transferred from the trial court to the 

pretrial court when a notice of transfer is filed with the trial court unless a motion for 

severance is pending. If a motion for severance is pending when a notice of transfer is 

filed with the trial court, a case is deemed transferred when the trial court rules on the 

motion or the motion is deemed granted by operation of law. 

 

(f) Further Action in Trial Court Limited. After a notice of transfer is filed, the trial court 

must take no further action in the case except: 

 

(1) to rule on a motion for severance pending when the notice of transfer was filed, or 

 
(2) for good cause stated in the order in which such action is taken and after conferring 

with the pretrial court. 

 
But service of any process already issued by the trial court may be completed and the 

return filed in the pretrial court. 

 

(g) Severed Case File. If a claim is severed from a case that includes one or more 

claimants covered by section 90.010(a), the file for the severed claims in the trial court 

should be numerically linked to the original case file and should contain only the live 

petition containing the severed claim. The severed case file is deemed to include all 

papers in the original case file. The pretrial court may require a different procedure in the 

interests of justice and efficiency. 

 

(h) Transfer of Files. The pretrial court may order the trial court clerk to transfer a case 

file to the pretrial court. A case file must not be transferred to the pretrial court except as 

ordered by that court. 

 

(i) Filing Fees and Costs. A defendant who files a notice of transfer must pay the cost of 

filing the case in the pretrial court, including filing fees and other reasonable costs. If the 

pretrial court remands the case to the trial court, the pretrial court may order that costs 

be allocated between the parties in a way that encourages just and efficient compliance 

with this rule, and may award appropriate and reasonable attorney fees. 

 

Credits 

Adopted by order of Aug. 29, 2003, eff. Sept. 1, 2003; rule 13.9 amended by order of 

Jan. 27, 2005, eff. March 1, 2005; rule 13.1 amended and rule 13.11 adopted by order 

of Nov. 29, 2005, eff. Nov. 29, 2005. 

 
<Effective February 4, 1987> 

<These rules were adopted by order of the Supreme Court February 4, 1987> 

 
Editors' Notes 

 
COMMENT2005 

 
2013 Main Volume 

Subsections [13.1](a) and (b) are amended and subsection (c) is added to 

provide procedures for cases covered by chapter 90 of the Texas Civil Practices 

and Remedies Code, enacted effective September 1, 2005. 

 

COMMENT2005 

 
2013 Main Volume 

Subsection [13.9](b) is amended and subsection (c) is added to clarify the 

handling of appeals by appellate courts. Subsection (b) forbids transfer for 
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docket equalization but not for other purposes that might arise. Subsection (c) 

does not require that an appeal from an order or judgment of a case pending in 

a pretrial court be treated as an accelerated appeal under the Texas Rules of 

Appellate Procedure if it would otherwise not be accelerated. Rather, subsection 

(c) requires expedited consideration by the appellate court regardless of 

whether review is sought by an appeal that is or is not accelerated, or by 

mandamus. 

 

COMMENT2005 

 
2013 Main Volume 

1. Rule 13.11 is added to provide procedures for cases covered by chapter 90  

of the Texas Civil Practice and Remedies Code, enacted effective September 1, 

2005. 

 

2. The rule does not require a statement in the notice of transfer that no report 

has been served under chapter 90, or that a report has been served but does 

not comply with the provisions of that statute. The omission of such a 

requirement in the notice of transfer is not intended to limit the pretrial court's 

authority under Rule 166 of the Texas Rules of Civil Procedure to employ 

appropriate procedures to ascertain a party's position on the issue. 

 

3. It is anticipated that the party filing a notice of transfer will usually be a 

defendant, and that the party filing a motion for severance will usually be a 

claimant. Ordinarily, a party filing the notice of transfer is responsible for filing 

fees and costs in the pretrial court, although there may be exceptions. See Rule 

13.5(d). Also, a party who successfully moves to sever a claim into a separate 

proceeding in the trial court is customarily responsible for filing fees and costs, 

although severance is “on such terms as are just”, Tex. R. Civ. P. 41, and again, 

there may be exceptions. The intent of this rule is that severance and transfer 

procedures minimize costs and burdens on parties and the courts. 

 

4. A pretrial court has discretion under Rule 13.11(g)(i) to order the 

maintenance and transfer of physical case files and to allocate costs and fees so 

as to minimize costs and burdens on parties and the courts. 

https://a.next.westlaw.com/Link/Document/FullText?findType=L&amp;pubNum=1003817&amp;cite=TXRRCPR166&amp;originatingDoc=N0F061300C96011D998AFFC7AB1039B0F&amp;refType=LQ&amp;originationContext=document&amp;transitionType=DocumentItem&amp;contextData=(sc.Search)
https://a.next.westlaw.com/Link/Document/FullText?findType=L&amp;pubNum=1003817&amp;cite=TXRRCPR41&amp;originatingDoc=N0F061300C96011D998AFFC7AB1039B0F&amp;refType=LQ&amp;originationContext=document&amp;transitionType=DocumentItem&amp;contextData=(sc.Search)
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Memorandum 

To: SCAC 

From: Jim M. Perdue,Jr. 

Date: October 8, 2015 

Re: Report to Supreme Court Advisory Committee re Deliberations of Subcommittee re: 

Decision on Judge Tom Pollard’s Request Concerning Compensated ADR for 

Constitutional and County Court Judges 

 

This report is an outline of the information to help the committee prepare for the analysis 

of issue number 4 in the “Referral of Rules Issues” letter. Issue 4 is entitled “ADR and the 

Constitutional County Judges.” There is no conclusion section as this is a conglomeration of 

research to help best prepare the SCAC in arriving at their own independent opinion and 

conclusion concerning these issues.  The subcommittee did not vote on the issue and does not bring 

any recommendation forth.  It appears there are potential stake holders in the issue that may merit 

input into the consideration by the entire committee. 

Issue #4 for 10/16/15 Meeting: ADR and Constitutional County Court Judges 

The Court has received the attached letter from the Hon. Tom Pollard, county judge of Kerr 

County. Judge Pollard points out that under Canons 4(F)-(G) and 6(B)(3) of the Code of Judicial 

Conduct, a constitutional county court judge is permitted to maintain a private law practice but is 

prohibited from acting as an arbitrator or mediator for compensation. Judge Pollard asks the Court 

to revise the Code of Judicial Conduct to permit a constitutional county court judge to serve as an 

arbitrator or mediator for compensation in a case that is not pending before the judge. The Court 

requests the Advisory Committee’s recommendations on whether and how the Code should be 

amended to permit a constitutional county court judge to serve as a private arbitrator or mediator. 

Judge Pollard’s Specific Request 

Judge Pollard requests an update to canon 4F by adding: “Constitutional County 

Judges may be mediators and/or arbitrators for compensation SO LONG AS the matters 

being mediated and/or arbitrated are not, and never have been, pending in said Judge’s 

Court.” 
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Discussion on the Relevant Code of Judicial Conduct Sections and any other applicable and 

relevant legal research 

 

Canon 4(F) states the following: “An active full-time judge shall not act as an arbitrator or 

mediator for compensation outside the judicial system, but a judge may encourage settlement in 

the performance of official duties.” TEX.CODE JUD. CONDUCT, CANON 4(F). Canon 4(G) states: “A 

judge shall not practice law except as permitted by statute or this Code. Notwithstanding this 

prohibition, a judge may act pro se and may, without compensation, give legal advice to and draft 

or review documents for a member of the judge's family.” Id. at 4(G) 

Canon 6(B)(3) lays out an exception for county judges concerning Canon 4(G), and states 

the following:  

A County Judge who performs judicial functions shall comply with all provisions 

of this Code except the judge is not required to comply: 

. . .  

(3) with Canon 4G, except practicing law in the court on which he or she serves or 

in any court subject to the appellate jurisdiction of the county court, or acting as a 

lawyer in a proceeding in which he or she has served as a judge or in any proceeding 

related thereto. 

Id. at 6(B)(3). 

Judge Pollard is asking the advisory committee to take note of Canon 4(G) and the exception given 

to county judges outlined in Canon 6(B)(3), and then try to apply a similar sort of exception to 

Canon 4(F) to allow judges to also mediate and arbitrate for compensation. 

In brief, Canon 4F prohibits a judge from acting as an arbitrator or mediator. However, it 

contains qualifications not in Canon 4F of the Model Code. Texas Canon 4F begins by including 

only active full-time judges (which seems like overkill, since Canon 6 specifies the applicability 

of all of the Canons), while the Model Code does not (apparently relying on its Canon 6 to address 

the applicability of various sections to retired judges). The Texas version specifies that the judge 

is not to act as an arbitrator or mediator for compensation outside the judicial system, while the 
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Model Code version does not (its reference to “private capacity” seems a synonym for “outside 

the judicial system”). Texas' Canon 4F provides that a judge may encourage settlement in the 

performance of official duties; the Model Code says that in commentary. 

Texas Judicial Ethics Advisory Opinions make clear that the permission to encourage 

settlement does not include the judge actually mediating cases in order to expedite the settlement 

process or conducting settlement conferences for cases filed in his court or in other courts in which 

he conveys settlement offers and asks questions. Op. No. 120 (1988); Compare Op. No. 62 (1982) 

(serving as consultant for compensation for private nonprofit corporation probably would not 

contravene Canon 4F); Op. No. 212 (1988), 

http://www.txcourts.gov/media/678096/JudicialEthicsOpinions.pdf. These advisory opinions tend 

to allude to the idea focused around compensation for such mediation or arbitration as being at the 

forefront of the disallowance. However, Judge Pollard did specifically request that part of the 

amendment read “so long as the matters being mediated and/or arbitrated are not, and never have 

been, pending in said Judge’s Court ” (emphasis added). 

In deciding in an early opinion that a trial judge may not appoint another sitting judge to 

serve pro bono as a mediator of a dispute that is the subject of a pending case, the Judicial Ethics 

Committee looked to the language of the 1990 Model Code: 

Texas Canon 5E [now Canon 4F], which prohibits an active full-time judge from 

acting as a mediator for compensation outside the judicial system but permits a 

judge to encourage settlement in the performance of official duties, should be 

construed to have the meaning stated by the corresponding ABA Code provision, 

which provides that a judge shall not act as a mediator in a private capacity. ABA 

Canon 4F. Texas Canon 5E [now Canon 4F] does not permit a judge to be a 

mediator without compensation outside the judicial system. A judge's statutory duty 

to encourage parties to attempt out of court procedures to resolve a dispute does not 

imply authority to act as a statutory mediator. 

Op. No. 161 (1993).  
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The Committee revisited that topic five years later and concluded that a sitting judge may, 

without compensation, serve as a mediator: 

In light of this growing reliance on ADR procedures as an adjunct to traditional 

forms of adjudication, and in light of the favorable experience of many judges in 

encouraging and participating in alternative dispute resolution procedures, we 

withdraw in its entirety our former Opinion 161 and find in the Code no prohibition 

against an active judge serving as a mediator or arbitrator without compensation so 

long as the judge follows the guidelines of Canon 3B(8)(b). 

Op. No. 233 (1998). Canon 3(B)(8)(b) states: 

A judge shall accord to every person who has a legal interest in a proceeding, or 

that person's lawyer, the right to be heard according to law. A judge shall not 

initiate, permit, or consider ex parte communications or other communications 

made to the judge outside the presence of the parties between the judge and a party, 

an attorney, a guardian or attorney ad litem, an alternative dispute resolution 

neutral, or any other court appointee concerning the merits of a pending or 

impending judicial proceeding. A judge shall require compliance with this 

subsection by court personnel subject to the judge's direction and control. This 

subsection does not prohibit:  

. . . 

(b) conferring separately with the parties and/or their lawyers in an effort to 

mediate or settle matters, provided, however, that the judge shall first give 

notice to all parties and not thereafter hear any contested matters between 

the parties except with the consent of all parties; 

 

TEX. CODE JUD. CONDUCT, CANON 3(B)(8)(b).  

One of the main arguments against allowing judges to mediate and/or arbitrate for compensation 

seems to be that an active judge may have too much on his plate to give his most efficient attention 

to any ADR he or she is going to get involved in. The Canons, along with the stated advisory 

opinions, indicate that amendments have been made, and possibly will continue to be made, as the 

reliance on ADR continues to grow. Moreover, in accordance with Canon 3(B)(8)(b), so long as 

there is correct notice and consent in these forms of arbitrations and/or mediations, then each 

parties should be well aware of the conditions of having an active judge take on their ADR, of 

which little concerns compensation. 
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The Judicial Ethics Committee has twice been asked whether a former district judge, 

qualified to accept judicial assignments, may act as a mediator or arbitrator when not on judicial 

assignment. The Committee initially considered such a judge to be the same as a “retired judge 

subject to recall,” and said the judge could act as a mediator or arbitrator so long as not on judicial 

assignment. Op. No. 99 (1987). A year later the Committee compared a former district judge with 

a senior judge and said she could act as a mediator or arbitrator as long as she refrained from 

performing judicial services at the time. Op. No. 124 (1988).  These advisory opinions thus seem 

to be leaning towards disallowing an actively busy judge from engaging in ADR. 

One argument to be made for amending Canon 4(F) in the manner Judge Pollard requests 

would be that Canon 6 exempts from Canon 4F “Justices of the Peace, unless the court on which 

the judge serves has jurisdiction of the matter or parties involved in the arbitration or mediation.” 

TEX. CODE JUD. CONDUCT, CANON 6(C)(1)(c); Compare Op. No. 208 (1997). Opinion no. 208 

states that a justice of peace may serve as a CASA (Court appointed special advocate) in the county 

in which she serves as a justice of the peace. However, he or she must always comply with Canon 

3A (requiring that the judicial duties of a judge take precedence over the judge's other activities). 

So the argument can be made that there have been provisions to allow Justices of the Peace to be 

arbitrators and mediators, which the proposed amendment seeks for “Constitutional County 

Judges”, so long as we make sure the court on which the judge serves does not have jurisdiction 

over the matter, which is also alluded to in Judge Pollard’s amendment request.  
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Rule 57. Direct Appeals to Texas Supreme Court 

 

57.1 (a) Perfecting Direct Appeal.  A direct appeal to the Supreme Court 

permitted by law is perfected when a written notice of appeal is filed with the trial 

court clerk [within the time provided by Rule 26.1 or as extended by Rule 26.3].  If 

a notice of appeal is mistakenly filed with the clerk of the Supreme Court, the 

notice is deemed filed the same day with the trial court clerk and the Supreme 

Court clerk must immediately send the trial court clerk a copy of the notice.   

 

 (b) Contents of Notice.  The notice of direct appeal must: 

 

(1) identify the trial court and state the case’s trial court number and 

style; 

 

(2) state the date of the judgment or order appealed from; 

 

(3) state that the party desires to take a direct appeal to the Supreme 

Court; and 

 

(4) state the name of each party filing the notice. 

 

 (c) Statement of Jurisdiction and Response.  In addition to perfecting the 

appeal, the petitioner must file with the clerk of the Supreme Court a statement of 

jurisdiction [on the same day the notice of appeal is filed with the trial court clerk 

or within ____ days thereafter].  The statement of jurisdiction must plainly state 

the basis for the exercise of the Supreme Court’s direct appeal jurisdiction. A 

respondent may file a response to the petitioner’s statement of jurisdiction 

challenging the exercise of direct appeal jurisdiction, [or a waiver of response], 

within ___ days after the statement of jurisdiction is filed with the clerk of the 

Supreme Court.   

 

 (d) Other Requirements. The petitioner must also file with the clerk of the 

Supreme Court a docketing statement as provided in Rule 32.1 and pay all required 

fees authorized to be collected by the clerk of the Supreme Court.   
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option one 

 

[57.2 When Filed.  The notice of appeal and statement of jurisdiction both must be 

filed within ___ days after the order to be appealed is signed, unless the Supreme 

Court extends the time for filing pursuant to Rule 10.5(b).] 

 

option two 

 

[57.2 When filed.  The notice of appeal must be filed with the trial court clerk 

within the time provided by Rule 26.1 or as extended by Rule 263.  The statement 

of jurisdiction [and a copy of the notice of appeal] must be filed with the clerk of 

the Supreme Court ____ [on the same day the notice of appeal is filed or within 

____ days after the filing of the notice of appeal with the trial court clerk].   

 

[57.3 Discretionary Review.  The Supreme Court may decline to exercise  

jurisdiction over a direct appeal [of an interlocutory order] if the record is not 

adequately developed, or if its decision would be advisory, or if the case is not of 

such importance to the jurisprudence of the state that a direct appeal should be 

allowed.] 

 

57.4 (a)  Methods of Review.  The Supreme Court may consider whether the 

Court has probable jurisdiction based on the petitioner’s statement of jurisdiction 

and any response and without first requesting the parties to obtain the appellate 

record.  But if the Supreme Court cannot determine that it has probable jurisdiction 

from the petitioner’s statement of jurisdiction and any response, the Court may 

order:   

(1) the petitioner to file an amended statement of jurisdiction; 

 

(2) the respondent to file a response to the petitioner’s statement of 

jurisdiction; 

 

(3) the parties to file briefing addressing whether the direct appeal 

meets the requirements for a direct appeal; 

 

(4) the parties to file supporting evidence; or 
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(5) the parties to request preparation and filing of the appellate record 

in accordance with Appellate Rules 34 and 35. 

 

(b) The Appellate Record.     

 

(1) Preparation and Filing of Record.  The parties should not request 

the preparation and filing of the clerk’s record or the reporter’s record until the 

Supreme Court directs them to do so.  If the Supreme Court determines that it has 

probable jurisdiction, it will request the parties to obtain the preparation, 

certification and filing of the clerk’s record and, if necessary to the appeal, the 

reporter’s record in accordance with Appellate Rules 34 and 35 and specify the 

time in which the record must be filed. 

 

  (2)   Review of Appellate Record by Clerk.  On receipt of the record, 

the clerk of the Supreme Court must determine whether the record complies with 

the Supreme Court’s order on preparation of the record.  If it is defective, the clerk 

must specify the defects and instruct the responsible official to correct the defects 

and return the record to the Supreme Court for filing by a specified date.  The clerk 

of the Supreme Court also must notify the parties of the date or dates of receipt and 

filing of the appellate record in the Supreme Court. 

 

57.5  No Probable Jurisdiction.  If the Supreme Court determines that it does not 

have [probable] jurisdiction [or that a direct appeal should not be allowed as a 

matter of judicial discretion], it may dismiss the appeal. 

 

57.6  (a) Determination of Direct Appeal.  If the Supreme Court determines that 

it has probable jurisdiction [and that a direct appeal should be allowed as a matter 

of judicial discretion], the Court: 

 

(1) must request a response to the statement of jurisdiction if one has 

not been filed; 

 

(2) may request full briefing under Rule 55; 

 

(3) may set the case for submission and argument under Rule 59; and 
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(4) may render judgment under Rule 60. 

 

(b)  Rehearing.  Any party may file a motion for rehearing within 15 days 

after the final order is rendered.  The motion must clearly state the points or issues 

relied on for rehearing. 

 

57.7 Direct Appeal Exclusive While Pending.  If a direct appeal to the Supreme 

Court is filed, the parties to the appeal must not while the appeal is pending, pursue 

an appeal to the court of appeals.  But if the direct appeal is dismissed, any party 

may pursue any other appeal available at the time the direct appeal was filed.  The 

other appeal must be perfected within ten days after dismissal of the direct appeal. 

 

57.__ No Jurisdiction Over Questions of Fact.  The Supreme Court may not 

exercise direct appeal jurisdiction over questions of fact. 







































 

 

 

Item 8 – Rules for Juvenile 

Certification Appeals; and 

Rules for Administration 

of a Deceased Lawyer’s 

Trust Account 



To:  The Texas Supreme Court Rules Advisory Committee 

From:  Subcommittee on Legislative Mandates 

Re:   Draft Revision to Rules Governing Appeals of Transfer Orders  

  from  Juvenile Courts. 

 

I.  Amendments to Texas Rule of Appellate Procedure 25.1: 

Texas Rule of Appellate Procedure 25.1 

(a) Notice of Appeal. An appeal is perfected when a written notice of appeal is filed 

with the trial court clerk. If a notice of appeal is mistakenly filed with the appellate 

court, the notice is deemed to have been filed the same day with the trial court clerk, 

and the appellate clerk must immediately send the trial court clerk a copy of the 

notice. 

(b) Jurisdiction of Appellate Court. The filing of a notice of appeal by any party 

invokes the appellate court's jurisdiction over all parties to the trial court's 

judgment or order appealed from. Any party's failure to take any other step 

required by these rules, including the failure of another party to perfect an appeal 

under (c), does not deprive the appellate court of jurisdiction but is ground only for 

the appellate court to act appropriately, including dismissing the appeal. 

(c) Who Must File Notice. A party who seeks to alter the trial court's judgment or 

other appealable order must file a notice of appeal. Parties whose interests are 

aligned may file a joint notice of appeal. The appellate court may not grant a party 

who does not file a notice of appeal more favorable relief than did the trial court 

except for just cause. 

(d) Contents of Notice. The notice of appeal must: 

(1) identify the trial court and state the case's trial court number and style; 

(2) state the date of the judgment or order appealed from; 

(3) state that the party desires to appeal; 



(4) state the court to which the appeal is taken unless the appeal is to either the 

First or Fourteenth Court of Appeals, in which case the notice must state that the 

appeal is to either of those courts; 

(5) state the name of each party filing the notice; 

(6) in an accelerated appeal, state that the appeal is accelerated and state 

whether it is a parental termination or child protection case or an appeal from an 

order transferring a child for prosecution in criminal court, as defined in Rule 

28.4; 

(7) in a restricted appeal: 

(A) state that the appellant is a party affected by the trial court's judgment 

but did not participate--either in person or through counsel--in the hearing 

that resulted in the judgment complained of; 

(B) state that the appellant did not timely file either a postjudgment motion, 

request for findings of fact and conclusions of law, or notice of appeal; and 

(C) be verified by the appellant if the appellant does not have counsel. 

(8) state, if applicable, that the appellant is presumed indigent and may proceed 

without advance payment of costs as provided in Rule 20.1(a)(3). 

(e) Service of Notice. The notice of appeal must be served on all parties to the trial 

court's final judgment or, in an interlocutory appeal, on all parties to the trial court 

proceeding. 

(f) Clerk's Duties. The trial court clerk must immediately send a copy of the notice of 

appeal to the appellate court clerk and to the court reporter or court reporters 

responsible for preparing the reporter's record. 

(g) Amending the Notice. An amended notice of appeal correcting a defect or 

omission in an earlier filed notice may be filed in the appellate court at any time 

before the appellant's brief is filed. The amended notice is subject to being struck for 

cause on the motion of any party affected by the amended notice. After the 

appellant's brief is filed, the notice may be amended only on leave of the appellate 

court and on such terms as the court may prescribe. 



(h) Enforcement of Judgment Not Suspended by Appeal. The filing of a notice of 

appeal does not suspend enforcement of the judgment. Enforcement of the 

judgment may proceed unless: 

(1) the judgment is superseded in accordance with Rule 24.1, or 

(2) the appellant is entitled to supersede the judgment without security by filing 

a notice of appeal. 

 (i)  Appeal Upon Transfer of Child for Prosecution in Criminal Court.  An appeal from 

an order transferring a child for prosecution in criminal court does not stay 

subsequent criminal proceedings in the transferee court. 

(j)  Advice of Right of Appeal of Order Transferring Prosecution.  When a juvenile 

court certifies a child to stand trial as an adult, the court must inform the child and 

the child’s attorney, orally on the record in open court and in writing in the 

certification order: 

(1) that the child may immediately appeal the certification decision; and 

      (2) that the appeal is accelerated under Texas Rule of Appellate Procedure 28.1. 

 

II.  Amendments to Texas Rule of Appellate Procedure 28.4: 

 

Texas Rule of Appellate Procedure 28.4. Accelerated Appeals in Parental 

Termination, and Child Protection, and Juvenile Certification Cases: 

(a) Application and Definitions. 

(1) Appeals in parental termination and child protection cases and from a 

discretionary transfer order transferring a child for prosecution in criminal court  

are governed by the rules of appellate procedure for accelerated appeals, except 

as otherwise provided in Rule 28.4. 

(2) In Rule 28.4: 

(A) a “parental termination case” means a suit in which termination of the 

parent-child relationship is at issue. 



(B) a “child protection case” means a suit affecting the parent-child 

relationship filed by a governmental entity for managing conservatorship. 

(C) a “discretionary transfer order” is an order waiving juvenile court 

jurisdiction and transferring a child for prosecution in criminal court.  

(b) Appellate Record. 

(1) Responsibility for Preparation of Reporter's Record. In addition to the 

responsibility imposed on the trial court in Rule 35.3(c), when the reporter's 

responsibility to prepare, certify and timely file the reporter's record arises 

under Rule 35.3(b) the trial court must direct the official or deputy reporter to 

immediately commence the preparation of the reporter's record. The trial court 

must arrange for a substitute reporter, if necessary. 

(2) Extension of Time. The appellate court may grant an extension of time to file 

a record under Rule 35.3(c); however, the extension or extensions granted must 

not exceed 30 days cumulatively, absent extraordinary circumstances. 

(3) Restriction on Preparation Inapplicable. Section 13.003 of the Civil Practice & 

Remedies Code does not apply to an appeal from an order transferring a child for 

prosecution in criminal court, or in a parental termination or and child 

protection cases. 

(c) Remand for New Trial. If the judgment of the appellate court reverses and 

remands a parental termination or child protection case for a new trial, the 

judgment must instruct the trial court to commence the new trial no later than 180 

days after the mandate is issued by the appellate court. 

 

III. Amendments to Texas Rule of Appellate Procedure 32, Docketing 

Statement: 

 

* * * 

(g) whether the appeal's submission should be given priority, whether the appeal is 

an accelerated one under Rule 28.1 or another rule or statute, and whether it is a 

parental termination or child protection case or an appeal from an order 

transferring a child for prosecution in criminal court, as defined in Rule 28.4; 

https://a.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000170&cite=TXCPS13.003&originatingDoc=NF454C3B047A411E1A22C863ACBABAC19&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://a.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000170&cite=TXCPS13.003&originatingDoc=NF454C3B047A411E1A22C863ACBABAC19&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)


 

IV. Amendments to Texas Rule of Judicial Administration 6.2:  

 

Rule 6.2: Appeals in Certain Cases Involving the Parent-Child Relationship 

and From Orders Transferring a Child for Prosecution in Criminal Court. 

 In an appeal of a suit for termination of the parent-child relationship, or a suit 

affecting the parent-child relationship filed by a government entity for managing 

conservatorship, or an appeal from an order transferring a minor for prosecution in 

criminal court, appellate courts should, so far as reasonably possible, ensure that the 

appeal is brought to final disposition in conformity with the following time 

standards: 

(a)  Courts of Appeals.  Within 180 days of the date the notice of appeal is filed. 

(b)  Supreme Court.  Within 180 days of the date the petition for review is filed. 

 

 V.    Amendments to Texas Rule of Civil Procedure 306: 

 

Texas Rule of Civil Procedure 306, Recitation of Judgment: 

The entry of the judgment shall contain the full names of the parties, as stated in the 

pleadings, for and against whom the judgment is rendered. In a suit for termination 

of the parent-child relationship, or a suit affecting the parent-child relationship filed 

by a governmental entity for managing conservatorship, or an appeal from an order 

transferring a minor for prosecution in criminal court, the judgment  or order must 

state the specific grounds for termination, or for appointment of the managing 

conservator, or transfer. 

 

New Texas Rule of Civil Procedure 306.1:  Advice of Right of Appeal  

Rule 306.1. Advice of Right of Appeal 



When a juvenile court certifies a child to stand trial as an adult, the court must 

inform the child and the child’s attorney, orally on the record in open court and in 

writing in the certification order: 

(1) that the child may immediately appeal the certification decision; and 

(2) that the appeal is accelerated under Texas Rule of Appellate Procedure 28.1. 

 



S.B.ANo.A888

AN ACT

relating to the appeal of waiver of jurisdiction and transfer to

criminal court in juvenile cases.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:

SECTIONA1.AAArticle 4.18(g), Code of Criminal Procedure, is

amended to read as follows:

(g)AAThis article does not apply to a claim of a defect or

error in a discretionary transfer proceeding in juvenile court. A

defendant may appeal a defect or error only as provided by Chapter

56, Family Code [Article 44.47].

SECTIONA2.AASection 51.041(a), Family Code, is amended to

read as follows:

(a)AAThe court retains jurisdiction over a person, without

regard to the age of the person, for conduct engaged in by the

person before becoming 17 years of age if, as a result of an appeal

by the person or the state under Chapter 56 [or by the person under

Article 44.47, Code of Criminal Procedure,] of an order of the

court, the order is reversed or modified and the case remanded to

the court by the appellate court.

SECTIONA3.AASection 56.01, Family Code, is amended by

amending Subsections (c) and (h) and adding Subsections (g-1) and

(h-1) to read as follows:

(c)AAAn appeal may be taken:

(1)AAexcept as provided by Subsection (n), by or on
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behalf of a child from an order entered under:

(A)AASection 54.02 respecting transfer of the

child for prosecution as an adult;

(B)AASection 54.03 with regard to delinquent

conduct or conduct indicating a need for supervision;

(C)A[(B)]AASection 54.04 disposing of the case;

(D)A[(C)]AASection 54.05 respecting modification

of a previous juvenile court disposition; or

(E)A[(D)]AAChapter 55 by a juvenile court

committing a child to a facility for the mentally ill or

intellectually disabled [mentally retarded]; or

(2)AAby a person from an order entered under Section

54.11(i)(2) transferring the person to the custody of the Texas

Department of Criminal Justice.

(g-1)AAAn appeal from an order entered under Section 54.02

respecting transfer of the child for prosecution as an adult does

not stay the criminal proceedings pending the disposition of that

appeal.

(h)AAIf the order appealed from takes custody of the child

from the child’s [his] parent, guardian, or custodian or waives

jurisdiction under Section 54.02 and transfers the child to

criminal court for prosecution, the appeal has precedence over all

other cases.

(h-1)AAThe supreme court shall adopt rules accelerating the

disposition by the appellate court and the supreme court of an

appeal of an order waiving jurisdiction under Section 54.02 and

transferring a child to criminal court for prosecution.
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SECTIONA4.AAArticle 44.47, Code of Criminal Procedure, is

repealed.

SECTIONA5.AAThe change in law made by this Act applies only

to an order of a juvenile court waiving jurisdiction and

transferring a child to criminal court that is issued on or after

the effective date of this Act. An order of a juvenile court

waiving jurisdiction and transferring a child to criminal court

that is issued before the effective date of this Act is governed by

the law in effect on the date the order was issued, and the former

law is continued in effect for that purpose.

SECTIONA6.AAThis Act takes effect September 1, 2015.

1

2

3

4

5

6

7

8

9

10

11

S.B.ANo.A888

3

http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=CR&Value=44.47&Date=5/12/2015


______________________________ ______________________________
President of the SenateAAAAAAAAAAAAASpeaker of the House

I hereby certify that S.B.ANo.A888 passed the Senate on

AprilA23,A2015, by the following vote:AAYeasA30, NaysA0.

______________________________
AAAASecretary of the Senate

I hereby certify that S.B.ANo.A888 passed the House on

MayA12,A2015, by the following vote:AAYeasA144, NaysA0, two

present not voting.

______________________________
AAAAChief Clerk of the House

Approved:

______________________________
AAAAAAAAAAAAADate

______________________________
AAAAAAAAAAAGovernor
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BILL ANALYSIS 
 
 
Senate Research Center S.B. 888 
 By: Hinojosa 
 Criminal Justice 
 6/2/2015 
 Enrolled 
 
 
 
AUTHOR'S / SPONSOR'S STATEMENT OF INTENT 
 
Under Article 44.47, Code of Criminal Procedure, juveniles certified as adults cannot appeal their 
certifications until after they are convicted in adult court. This process can leave youth waiting years 
for a determination regarding whether their certification to adult court was proper. A recent ruling by 
the Texas Court of Criminal Appeals found that a juvenile court in Harris County was providing 
"insufficient evidence" detailing why a youth should stand trial as an adult. Allowing an immediate 
appeal of a juvenile certification would save the state valuable resources by preventing adult court 
trials in cases of improper certification. 
 
S.B. 888 grants youth the opportunity to appeal their certification prior to conviction in an adult 
court. This bill would protect juveniles from having to face the consequences of being in adult 
criminal proceedings if they are improperly certified. It would also give certainty to the certification 
process after the juvenile has the opportunity to pursue an appeal of the certification and the decision 
to transfer him or her to adult court has been fully reviewed. S.B. 888 also gives appeals of 
certifications precedence over all other cases, similar to appeals of cases where the child was 
removed from a guardian's custody. 
 
S.B. 888 amends current law relating to the appeal of waiver of jurisdiction and transfer to 
criminal court in juvenile cases. 
 
RULEMAKING AUTHORITY 
 
Rulemaking authority is expressly granted to the supreme court of the State of Texas in 
SECTION 3 (Section 56.01, Family Code) of this bill. 
 
SECTION BY SECTION ANALYSIS 
 
SECTION 1. Amends Article 4.18(g), Code of Criminal Procedure, to authorize a defendant to 
appeal a defect or error only as provided by Chapter 56 (Appeal), Family Code, rather than 
Article 44.47 (Appeal of Transfer from Juvenile Court). 
 
SECTION 2. Amends Section 51.041(a), Family Code, to delete existing text providing that an 
order of the court is reversed or modified and the case remanded to the court by the appellate 
court as a result of an appeal by the person under Article 44.47, Code of Criminal Procedure, for 
conduct engaged in by the person before becoming 17 years of age. 
 
SECTION 3. Amends Section 56.01, Family Code, by amending Subsections (c) and (h) and 
adding Subsections (g-1) and (h-1), as follows: 
 

(c) Authorizes an appeal to be taken: 
 

(1) except as provided by Subsection (n), by or on behalf of a child from an order 
entered under: 
 

(A) Section 54.02 (Waiver of Jurisdiction and Discretionary Transfer to 
Criminal Court) respecting transfer of the child for prosecution as an 
adult; 
 
(B) Creates this paragraph from existing text; 
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(C) Redesignates existing Paragraph (B) as Paragraph (C); 
 
(D) Redesignates existing Paragraph (C) as Paragraph (D); or 
 
(E) Redesignates existing Paragraph (D) as Paragraph (E) and changes a 
reference to mentally retarded to intellectually disabled; or 
 

(2) Makes no change to this subdivision. 
 

(g-1) Provides that an appeal from an order entered under Section 54.02 respecting 
transfer of the child for prosecution as an adult does not stay the criminal proceedings 
pending the disposition of that appeal. 
 
(h) Provides that, if the order appealed from takes custody of the child from the child's 
parent, guardian, or custodian or waives jurisdiction under Section 54.02 and transfers the 
child to criminal court for prosecution, the appeal has precedence over all other cases. 
Makes a nonsubstantive change.  
 
(h-1) Requires the supreme court of the State of Texas to adopt rules accelerating the 
disposition by the appellate court and the supreme court of an appeal of an order waiving 
jurisdiction under Section 54.02 and transferring a child to criminal court for prosecution. 

 
SECTION 4. Repealer: Article 44.47 (Appeal of Transfer from Juvenile Court), Code of 
Criminal Procedure. 
 
SECTION 5. Makes application of this Act prospective. 
 
SECTION 6. Effective date: September 1, 2015. 



IN THE SUPREME COURT OF TEXAS 

 

════════════════════ 

Misc. Docket No. 15-9156 

════════════════════ 

 

════════════════════════════════════════════════════ 

ORDER ACCELERATING JUVENILE CERTIFICATION APPEALS  

AND REQUIRING JUVENILE COURTS TO GIVE NOTICE  

OF THE RIGHT TO AN IMMEDIATE APPEAL 

════════════════════════════════════════════════════ 

 

ORDERED that: 

 

During the 2015 legislative session, the Legislature passed S.B. 888, which amends 

Family Code section 56.01 to permit an immediate appeal from the decision of a juvenile court 

under section 54.02 waiving its exclusive jurisdiction and certifying the juvenile to stand trial as 

an adult. See Acts 2015, 84th Leg., R.S., ch. 74 (S.B. 888). The Act also requires this Court to 

“adopt rules accelerating the disposition by the appellate court and the supreme court of an 

appeal of an order waiving jurisdiction under Section 54.02 and transferring the child to criminal 

court for prosecution.” Id. § 3, sec. 56.01(h-1) (codified at TEX. FAM. CODE § 56.01(h-1)). The 

Act takes effect on September 1, 2015. 

 

Pending the adoption of rules, the following procedures govern in actions under the 

Juvenile Justice Code, Title 3 of the Family Code, effective September 1, 2015: 

 

1. The appeal of an order under Family Code section 54.02 certifying a juvenile to 

stand trial as an adult is governed by the Texas Rules of Appellate Procedure 

applicable to accelerated appeals. 

 

2. When a juvenile court certifies a juvenile to stand trial as an adult, the court must 

inform the juvenile and the juvenile’s attorney, orally on the record in open court 

and in writing in the certification order: 

 

a. that the juvenile may immediately appeal the certification decision under 

Family Code section 56.01; and 

 

b. that, by order of this Court, the appeal is accelerated under the Texas 

Rules of Appellate Procedure applicable to accelerated appeals. 
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3. Appellate courts should, so far as reasonably possible, ensure that certification 

appeals are brought to final disposition in conformity with the following time 

standards: 

 

a. Courts of Appeals. Within 180 days of the date the notice of appeal is 

filed. 

 

b. Supreme Court. Within 180 days of the date the petition for review is 

filed. 

 

The Clerk is directed to: 

 

1. file a copy of this order with the Secretary of State; 

 

2. cause a copy of this order to be mailed to each registered member of the   

 State Bar of Texas by publication in the Texas Bar Journal; 

 

3. send a copy of this order to each elected member of the Legislature; and 

 

4. submit a copy of the order for publication in the Texas Register. 

  

   

Dated: August 28, 2015.   
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      Nathan L. Hecht, Chief Justice  

 

 

        

      Paul W. Green, Justice 

 

 

        

      Phil Johnson, Justice 

 

 

        

      Don R. Willett, Justice 

 

 

        

      Eva M. Guzman, Justice 

 

 

        

      Debra H. Lehrmann, Justice 

 

 

        

      Jeffrey S. Boyd, Justice 

 

 

        

      John P. Devine, Justice 

 

  

        

      Jeffrey V. Brown, Justice 



28.4. Accelerated Appeals in Parental Termination and Child..., TX R APP Rule 28.4

 © 2015 Thomson Reuters. No claim to original U.S. Government Works. 1

Vernon's Texas Rules Annotated
Texas Rules of Appellate Procedure

Section Two. Appeals from Trial Court Judgments and Orders (Refs & Annos)
Rule 28. Accelerated, Agreed, and Permissive Appeals in Civil Cases (Refs & Annos)

TX Rules App.Proc., Rule 28.4

28.4. Accelerated Appeals in Parental Termination and Child Protection Cases

Currentness

(a) Application and Definitions.

(1) Appeals in parental termination and child protection cases are governed by the rules of appellate procedure for accelerated
appeals, except as otherwise provided in Rule 28.4.

(2) In Rule 28.4:

(A) a “parental termination case” means a suit in which termination of the parent-child relationship is at issue.

(B) a “child protection case” means a suit affecting the parent-child relationship filed by a governmental entity for managing
conservatorship.

(b) Appellate Record.

(1) Responsibility for Preparation of Reporter's Record. In addition to the responsibility imposed on the trial court in Rule
35.3(c). when the reporter's responsibility to prepare, certify and timely file the reporter's record arises under Rule 35.3(b)
the trial court must direct the official or deputy reporter to immediately commence the preparation of the reporter's record.
The trial court must arrange for a substitute reporter, if necessary.

(2) Extension of Time. The appellate court may grant an extension of time to file a record under Rule 35.3(c); however, the
extension or extensions granted must not exceed 30 days cumulatively, absent extraordinary circumstances.

(3) Restriction on Preparation Inapplicable. Section 13.003 of the Civil Practice & Remedies Code does not apply to an
appeal from a parental termination or child protection case.

(c) Remand for New Trial. If the judgment of the appellate court reverses and remands a parental termination or child protection
case for a new trial, the judgment must instruct the trial court to commence the new trial no later than 180 days after the mandate
is issued by the appellate court.
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Memorandum 

To: SCAC 

From: Legislative Mandates Subcommittee 

Date: December 7, 2015 

Re: SB 995 – Estate Code Chapter 456 (Administration of Deceased Lawyer’s Trust 

Accounts) 

 

Issue Presented 

Rules for the Administration of a Deceased Lawyer’s Trust Account: SB 995, 

passed by the 84th Legislature, adds to the Estates Code Chapter 456, which 

governs the disbursement and closing of a deceased lawyer’s trust or escrow 

account for client funds. Section 465.005 [sic] (should say Section 456.005) 

authorizes the Court to adopt rules for the administration of funds in a trust or 

escrow account that is subject to Chapter 456. 

 

Subcommittee Recommendation 

 

No rule from the Supreme Court is necessary to further effectuate the intent or 

practice as contemplated by the legislation. 

 

The Final SB 995 and What it Does 

 SB 995, passed by the 84th Legislature became effective and enrolled on September 1, 

2015. An Act Relating to decedents' estates, SB 995, 2015-2016 Sess. (Tex. 2015) LegiScan. 

Retrieved November 13, 2015, from https://legiscan.com/TX/bill/SB995/2015. 

The following amendments were made to the Estate Code by adding Chapter 456 and 

made effective September 1, 2015: 

SECTION 45.  Subtitle J, Title 2, Estates Code, is amended by adding Chapter 

456 to read as follows: 

CHAPTER 456: DISBURSEMENT AND CLOSING OF LAWYER TRUST 

OR ESCROW ACCOUNTS 

§ 456.001. Definition 

In this chapter, “eligible institution” means a financial institution or investment 

company in which a lawyer has established an escrow or trust account for 

purposes of holding client funds or the funds of third persons that are in the 

lawyer's possession in connection with representation as required by the Texas 

Disciplinary Rules of Professional Conduct. 

§ 456.002. Authority to Designate Lawyer on Certain Trust or Escrow Accounts 
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(a) When administering the estate of a deceased lawyer who established one or 

more trust or escrow accounts for client funds or the funds of third persons that 

are in the lawyer's possession in connection with representation as required by the 

Texas Disciplinary Rules of Professional Conduct, the personal representative 

may hire through written agreement a lawyer authorized to practice in this state 

to: 

(1) be the authorized signer on the trust or escrow account; 

(2) determine who is entitled to receive the funds in the account; 

(3) disburse the funds to the appropriate persons or to the decedent's 

estate; and 

(4) close the account. 

(b) If the personal representative is a lawyer authorized to practice in this state, 

the personal representative may state that fact and disburse the trust or escrow 

account funds of a deceased lawyer in accordance with Subsection (a).  

(c) An agreement under Subsection (a) or a statement under Subsection (b) must 

be made in writing, and a copy of the agreement or statement must be delivered to 

each eligible institution in which the trust or escrow accounts were established. 

§ 456.003. Duty of Eligible Institutions 

Within a reasonable time after receiving a copy of a written agreement under 

Section 456.002(a) or a statement from a personal representative under Section 

456.002(b) and instructions from the lawyer identified in the agreement or 

statement, as applicable, regarding how to disburse the funds or close a trust or 

escrow account, an eligible institution shall disburse the funds and close the 

account in compliance with the instructions. 

§ 456.004. Liability of Eligible Institutions 

An eligible institution is not liable for any act respecting an account taken in 

compliance with this chapter. 

§ 456.005. Rules 

The supreme court may adopt rules regarding the administration of funds in a 

trust or escrow account subject to this chapter. 

Id.  

Estate Code Chapter 456 and Legislative  Intent 

 This is an entirely new chapter. As stated in the fiscal note by the bill’s author, 

Representative Rodriguez: “[a] new Chapter 456 would be added regarding the disbursement and 

closing of lawyer trust or escrow accounts upon the death of the lawyer.  It would authorize the 

personal representative of an estate to hire a lawyer to disburse funds to the appropriate persons 

and close the account, and would address the duties and liabilities of the institution where the 

account is located.” FISCAL NOTE, 84TH LEGISLATIVE REGULAR SESSION, SB995 by Rodríguez 
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(Relating to decedents' estates), available at 

http://www.legis.state.tx.us/tlodocs/84R/fiscalnotes/html/SB00995I.htm. 

The intent is summarized on both the House and Senate side.  Rep. Rodriguez on page 5 

in the introductory analysis in his statement of intent: “Chapter 456, Estates Code, concerning 

lawyers’ trust and escrow accounts, applies only to a trust or escrow account of a lawyer who 

dies on or after the effective date of this bill.” An Act Relating to decedents' estates, SB 995, 

2015-2016 Sess. (Tex. 2015) AUTHOR'S / SPONSOR'S STATEMENT OF INTENT available at 

http://www.legis.state.tx.us/tlodocs/84R/analysis/pdf/SB00995I.pdf#navpanes=0. Rodriguez 

states, “[a]lternatively, if the executor is a lawyer, this Section allows the executor himself or 

herself to administer the deceased lawyer’s trust and escrow accounts.” Id. at 4. In the Senate 

Committee Report’s Fiscal Note, it states that “[a] new Chapter 456 would be added regarding 

the disbursement and closing of lawyer trust or escrow accounts upon the death of the lawyer. It 

would authorize the personal representative of an estate to hire a lawyer to disburse funds to the 

appropriate persons and close the account, and would address the duties and liabilities of the 

institution where the account is located. It would authorize the supreme court to adopt rules 

regarding the administration of funds in a trust or escrow account subject to the new Chapter 

456.” An Act Relating to decedents' estates, SB 995, 2015-2016 Sess. (Tex. 2015) FISCAL 

NOTE, 84TH LEGISLATIVE REGULAR SESSION, available at 

http://www.legis.state.tx.us/tlodocs/84R/fiscalnotes/pdf/SB00995S.pdf#navpanes=0. Further, 

“SECTION 52 Provides that Subchapter J, Chapter 255, and Chapter 456, Estates Code, as added 

by this Act, and Sections 309.001, 401.002, 401.003(a), 401.004(c) and (h), and 401.006, Estates 

Code, as amended by this Act, apply to the administration of the estate of a decedent that is 

pending or commenced on or after the effective date of this Act.” An Act Relating to decedents' 

http://www.legis.state.tx.us/tlodocs/84R/fiscalnotes/html/SB00995I.htm
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estates, SB 995, 2015-2016 Sess. (Tex. 2015) SENATE COMMITTEE REPORT BILL ANALYSIS, at 

14, available at 

http://www.legis.state.tx.us/tlodocs/84R/analysis/pdf/SB00995S.pdf#navpanes=0.  

 Lastly, the House Committee Report, in their bill analysis explains that S.B. 995 

authorizes a personal representative, when administering the estate of a deceased lawyer who 

established certain trust or escrow accounts for client funds or the funds of third persons that are 

in the lawyer's possession in connection with representation, to hire through written agreement a 

lawyer authorized to practice in Texas to be the authorized signer on the trust or escrow account, 

to determine who is entitled to receive the funds in the account, to disburse the funds to the 

appropriate persons or to the decedent's estate, and to close the account. The bill authorizes a 

personal representative who is a lawyer authorized to practice in Texas to state that fact and 

disburse such trust or escrow account funds. An Act Relating to decedents' estates, SB 995, 

2015-2016 Sess. (Tex. 2015) HOUSE COMMITTEE REPORT BILL ANALYSIS, at 4, available at 

http://www.legis.state.tx.us/tlodocs/84R/analysis/pdf/SB00995H.pdf#navpanes=0. 

Conclusion 

The new Chapter 456 of the Estate Code has language explaining how the concept is 

effectuated in practice and for any probate proceeding.  The new Chapter 456 requires an 

agreement or statement to be made in writing and requires a copy of the agreement or statement 

to be delivered to each eligible institution, defined by the bill to mean a financial institution or 

investment company in which a lawyer has established an escrow or trust account for purposes 

of holding client funds or the funds of third persons that are in the lawyer's possession in 

connection with representation, in which the trust or escrow accounts were established. The 

Chapter requires an eligible institution, within a reasonable time after receiving such a copy and 

http://www.legis.state.tx.us/tlodocs/84R/analysis/pdf/SB00995H.pdf#navpanes=0
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accompanying instructions, if applicable, to disburse the funds and close the account. The 

Chapter grants an eligible institution immunity from liability for any act respecting an account 

taken in compliance with the bill's provisions governing disbursement and closing of lawyer trust 

or escrow accounts.  

The subcommittee on Legislative Mandates agreed unanimously that no rule from the 

Supreme Court is necessary to further effectuate this amendment to the Estate Code.  While it 

does indeed relate to attorneys and their trust accounts, it is very specific in the language and 

process for the proper disposition of an attorney trust account that may be a matter or probate.   

The logical place for the method and terms of how to dispose of a deceased attorneys trust 

account seem, to the subcommittee’s thinking, to be in the Estate Code.  There is not a logical 

place, much less a necessary rule that we could see, elsewhere in the rules under the Supreme 

Court’s authority necessary to effectuate the new Chapter 456.  So, while the bill does allow for 

the Supreme Court to issue rules as necessary to effectuate the new Chapter, the subcommittee 

does not see a need.  Rather, the terms of the new Chapter appear clear, the method it sets up 

appears clear and consistent, and the placement of the rules for the disposition of a deceased 

attorney’s trust account within the Estate Code seems the logical place any practicing attorney 

would look for a governing rule on the topic. 



 

 

 

Item 9 – Constitutional 

Adequacy of Texas 

Garnishment Procedure 



From:  O.C. Hamilton Jr. 

To: Chip Babcock Chair SCAC 

Subject: 

Report of Sub Committee on Constitutional Adequacy of Texas Garnishment Procedure  

Attachment  

Strickland vs Alexander in the United States District Court of the Northern District of Georgia  

 The subcommittee discussed the issues via telephone conference.  The consensus was that the 

current garnishment rules could be improved.  The following are suggested changes to the Final Report 

of the Ancillary Proceeding Task Force on Garnishment.    

Rule GARN 5 (620). Contents of Writ of Garnishment 

a. General Requirements.  A writ garnishment must be dated and signed by the clerk or the justice 

of the peace, bear the seal of the court, and be directed to the garnishee. 

b. Command of Writ. The writ must command the garnishee to : 

1. appear before the court out of which the writ is issued at 10 o’clock am of the Monday next 

following expiration of ten twenty days from the date the writ was served, if the writ is 

issued out of the district or county court, or the Monday next after the expiration of ten 

days from the date the writ was served, if the writ is issued out of the justice court; and 

2. answer under oath: 

A. ….. 

B. ….. 

C. ….. 

D. ….. 

E. …… 

c. …… 

d. Notice to Respondent. The face of the writ must display, in not less than 12-point type and in a 

manner calculated to advise a reasonably attentive person, the following notice: 

“To __________________, Respondent: 

“YOU ARE HEREBY NOTIFIED THAT PROPERTY ALLEGED TO BE OWNED BY YOU HAS BEEN 

GARNISHED.  IF YOU CLAIM ANY RIGHTS IN THE PROPERTY, YOU ARE ADVISED: 

 

“YOUR FUNDS OR OTHER PROPERTY MAY BE EXEMPT FROM GARNISHMENT UNDER 

FEDERAL OR STATE LAW. YOU SHOULD CONSULT A LAWYER TO DETERMINE IF YOUR 

PROPERTY IS EXEMPT.   

 

“YOU HAVE A RIGHT TO REGAIN POSSESSION OF THE PROPERTY BY FILING A REPLEVY 

BOND.  HOWEVER, IF YOU BELIEVE YOUR PROPERTY IS EXEMPT FROM GARNISHMENT 



UNDER STATE OR FEDERAL LAW, OR OTHERWISE HAS BEEN WRONGFULLY GARNISHED, 

YOU HAVE A RIGHT TO SEEK TO REGAIN POSSESSION OF THE PROPERTY BY FILING WITH 

THE COURT A MOTION TO DISSOLVE OR MODIFY THIS WRIT. 

 

Rule GARN 6 (621). Delivery, Service, and Return of Writ 

a. Delivery of Writ. The clerk or justice of the peace issuing a writ of garnishment must deliver the 

writ to: 

1. The sheriff, constable, or other person authorized by Rule 103 or Rule 536; or 

2.1. The applicant, who must then deliver the writ to the sheriff, constable, or other person 

authorized by Rule 103 or Rule 536. 

b. …… 

c. Return of Writ. The return must be in writing and signed by the sheriff, constable, or other 

person authorized by Rule 103 or Rule 536 who served the writ.  The return must be delivered 

to the applicant who must file it filed with the issuing clerk or justice of the peace without delay. 

in the same manner as a citation. 

d. Service on Respondent. Immediately As soon as practicable following service of the writ on the 

garnishee, the applicant must serve the Respondent with a copy of the writ of garnishment, the 

application, accompanying affidavits, and orders of the court.  Service may be in any manner 

prescribed for service of citation or as provided in Rule 21a.  A certificate of service evidencing 

service of a copy of the writ on the Respondent by the applicant must be on file with the court 

for at least 10 days prior to the entry of a judgment on the garnishment. 
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