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SCAC MEETING AGENDA (Amended) 

Friday, April 22, 2016 

9:00 a.m. 

 

Location: Texas Associations of Broadcasters 

  502 E. 11
th

 Street, #200 

  Austin, Texas  78701 

(512) 322-9944 

 
1. WELCOME (Babcock) 

 
2. STATUS REPORT FROM CHIEF JUSTICE HECHT 

Chief Justice Hecht will report on Supreme Court actions and those of other courts related to 

the Supreme Court Advisory Committee since the December 2016 meeting.   

 

3. EX PARTE COMMUNICATIONS 

 Judicial Administration Sub-Committee Members: 

  Ms. Nina Cortell - Chair 

  Hon. David Peeples 

  Hon. Tom Gray 

  Professor Lonny Hoffman 

  Hon. Bill Boyce 

  Mr. Michael A. Hatchell 
  (a) Proposed Rule on Certain Non-Party Communications To A Judge 

  (b) SCAC Memo on Ex Parte Communications 

  (c) Example Emails to Justices 

  (d) Ex Parte Communications from Litigants 

  (e) Survey of Court Clerks on Ex Parte Communications 

 

4. TEXAS RULE OF EVIDENCE 203 

Evidence Sub-Committee Members: 

Mr. Gilbert “Buddy” Low - Chair 

Hon. Harvey Brown - Vice 

Hon. Levi Benton 

Prof. Elaine Carlson 

Prof. Lonny Hoffman 

Mr. Roger Hughes 

Mr. Peter Kelly 

Hon. Elsa Alcala 
  (f) TRE 203 
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5.  TIME STANDARDS FOR THE DISPOSITION OF CRIMINAL CASES IN 

DISTRICT AND STATUTORY COUNTY COURTS 

 166-166a Sub-Committee Members: 

  Hon. David Peeples - Chair 

  Richard Munzinger – Vice 

  Hon. Jeff Boyd 

  Prof. Elaine Carlson 

  Ms. Nina Cortell 

  Mr. Rusty Hardin 

  Ms. Christina Rodriguez 

  Mr. Carlos Soltero 

  Hon. Elsa Alcala 
  (g) Memorandum from Sub-Committee 

 

6. PROPOSED APPELLATE RULE 57 

 Appellate Sub-Committee Members: 

  Prof. Bill Dorsaneo – Chair 

  Ms. Pamela Baron – Vice 

  Hon. Bill Boyce 

  Hon. Brett Busby 

  Prof. Elaine Carlson 

  Mr. Frank Gilstrap 

  Mr. Charles Watson 

  Mr. Evan Young  
  Mr. Scott Stolley 

 

  (h) Proposed Appellate Rule 57 

  (i) SCAC Memorandum-December 2, 2015 

  (j) SCAC Memorandum-December 10, 2015 

  (k) Proposed Appellate Rule 34 

 

7. CONSTITUTIONAL ADEQUACY OF TEXAS GARNISHMENT PROCEDURE  

 523-734 Sub-Committee Members: 

  Mr. Carl Hamilton – Chair 

  Mr. L. Hayes Fuller – Vice 

  Mr. E. Rodriguez 
 (l) Section 3 Garnishment 

 (m) 2013-10-29 Order – Strickland v. Greene & Cooper 

 (n) 2014-11-20 Appeal 

 (o) 2015-09-08 Order – Strickland v. Alexander 

 (p) 2015 09-08 Judgment – Strickland v. Alexander 

 (q) Texas Finance Code 59.008 

 

 



PROPOSED RULE OF JUDICIAL ADMINISTRATION 17 

If a written communication is sent to and received by a judge from a non-party with 

respect to a case pending before the judge, then the clerk of the court or the judge 

must: 

(a) preserve the writing among the documents in the case to which the 

communication is related; 

(b) send a copy of the writing to all parties, if that has not already occurred; and 

(c) take such other action as the court deems appropriate. 

Proposed Official Comment 

This rule encompasses all forms of written communications, including electronic 

communications. Communications "sent to" a judge are communications that are 

directed to a judge (individually or collectively with other judges), and the term does not 

include communications directed to a broad audience such as newspaper editorials, 

billboards, and non-specific posts on social media. Communications "received by" a 

judge are communications that are received and seen by the judge, and the term does 

not include communications that may have been technically received but are not seen 

by the judge. With respect to subsection (c), examples of actions the court might 

' 
consider include (1) a letter informing the parties that they may respond to the 

communication, or (2) a response to the sender of the communication. 
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Note to the Committee: 

The Subcommittee decided not to include a reference in the rule to Section 36.04 of the 

Texas Penal Code, but thought that the full Committee should be aware of the code 

provision: 

(a) A person commits an offense if he privately addresses a representation, entreaty, 

argument, or other communication to any public servant who exercises or will exercise 

official discretion in an adjudicatory proceeding with an intent to influence the outcome 

of the proceeding on the basis of considerations other than those authorized by law. 

(b) For purposes of this section, "adjudicatory proceeding" means any proceeding 

before a court or any other agency of government in which the legal rights, powers, 

duties, or privileges of specified parties are determined. 

(c) An offense under this section is a Class A misdemeanor. 

Acts 1973, 63rd Leg., p. 883, ch. 399, Sec. 1, eff. Jan. 1, 1974. Amended by Acts 1993, 73rd 
Leg., ch. 900, Sec. 1.01, eff. Sept. 1, 1994. 

15408239_5 
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To: Chip Babcock August 10, 2015 

From: Martha Newton 

Re: Research on Ex Parte Communications 

I. Introduction 

Last spring, while Case No. 11-0024, In the Matter of the Marriage of J.B. and 
HB., and No. 11-0114, Texas v. Naylor (the same-sex-divorce cases) were pending, the 
justices of the Supreme Court of Texas received numerous messages sent to the justices' 
Court email addresses from individuals unaffiliated with the parties to those cases. The 
messages urged the justices to uphold Texas's same-sex-marriage ban before the 
Supreme Court of the United States issued its decision in Obergefell v. Hodges. 
Examples are attached. The emails were the result of a lobbying campaign as publicized 
in the Austin American-Statesman. 1 

When the Court began receiving the emails, I was asked to research whether legal 
prohibitions against ex parte communications encompass the kind of messages that the 
justices received, and whether any legal authority dictated how the Court should respond. 
My research yielded no clear answer, but I have summarized it below in case the research 
is helpful to the Advisory Committee's work on this issue. 

Additionally, our Clerk, Blake Hawthorne, contacted other appellate court clerks 
to inquire how courts handle communications like those received by the justices. The 
clerks' responses are attached. Ultimately, the Court decided to forward the emails to the 
Clerk's office, which stamped them as amicus letters and added them to the case files for 
the J.B. and Naylor cases. 

II. Summary of Research on Ex Parte Communications 

The rule on ex parte communications in the Texas Code of Judicial Conduct, 
consistent with its counterparts in the ABA Model Code of Judicial Conduct and the 
Code of Conduct for United States Judges, prohibits a judge from even permitting an 
improper ex parte communication. 2 But unlike those other codes, the Texas rule only 

1 Chuck Lindell, Conservative Leader Lobbies Texas Court on Gay Marriage, AUSTIN AM.-STATESMAN 
(Mar. 31, 2015, 5:20 p.m.), http:/ /www.mystatesman.com/news/news/state-regional-govt­
politics/conservative-leader-lobbies-texas-court-on-gav-mar/nkjj5/#f98723b4.3597037.735698. 
2 TEX. CODE JUD. CONDUCT, Canon 3(B)(8); MODEL CODE JUD. CONDUCT Canon 2, Rule 2.9(A) (2011); 
CODE CONDUCT U.S. JUDGES Canon 3(A)( 4); (all prohibiting a judge from "initiat[ing], permit[ting], or 
consider[ing]" an improper ex parte communication). 
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expressly prohibits ex parte communications about the merits of a pending case between 
a judge and a party, an attorney, or !'mother person involved in the case. 3 

The ABA and federal codes prohibit a broader category of communications. The 
ABA Model Code prohibits a judge from initiating, permitting, or considering any 
communication made to the judge outside the presence of the parties. 4 The listed 
exceptions to the general rule and the comment to the rule clarify that the general 
prohibition applies to communications from a person unrelated to the case. 5 The 
applicable rule in the federal code is virtually identical to its ABA counterpart. 6 In 
addition, the ABA and federal codes state expressly that "[i]f a judge receives an 
unauthorized ex parte communication bearing on the substance of a matter, the judge 
should promptly notify the parties of the subject matter of the communication and allow 
the parties an opportunity to respond, if requested." 7 

A 1993 opinion of the State Bar Judicial Ethics Committee also advises that ex 
parte communications be disclosed, although the specific question that the committee 
addressed describes a situation that may be distinguishable from the facts here: "What is 
a judge's ethical obligation upon receiving from a litigant a letter which attempts to 
communicate privately to the judge information concerning a case that is or has been 
pending?"8 The Committee outlines a three-step process: ( 1) give the letter to the clerk to 
be put in the case file; (2) send a copy to all parties; and (3) send a letter to the 
communicant, with a copy to the parties, stating that the communication was improper, 
that the judge 'will take no action in response to it, and that the letter has been sent to all 

3 See TEX. CODE JUD. CONDUCT, Canon 3(B)(8) ("A judge shall not initiate, permit, or consider ex parte 
communications or other communications made to the judge outside the presence of the parties between a 
judge and a party, an attorney, a guardian or attorney ad litem, an alternative dispute resolution neutral, or 
any other court appointee concerning the merits of a pending or impending judicial proceeding."); Misc. 
Docket No. 93-0132 (June 30, 1993) (adopting Canon 3(B)(8) in its current form). 
4 MODEL CODE JUD. CONDUCT Canon 2, Rule 2.9(A) ("A judge shall not initiate, permit, or consider ex 
parte communications, or consider other communications made to the judge outside the presence of the 
parties or their lawyers, concerning a pending or impending matter, except as follows .... "). 
5 See id. Rule 2.9(A)(2) (a judge may obtain the written advice of a disinterested expert on the law); Rule 
2.9(A)(3) (a judge may confer with court staff); Rule 2.9 cmt. 3 ("The proscription against 
communications concerning a proceeding includes communications with lawyers, law teachers, and other 
persons who are not participants in the proceeding, except to the limited extent permitted by this Rule."). 
6 CODE CONDUCT U.S. JUDGES Canon 3(A)(4) ("Except as set out below, a judge should not initiate, 
permit, or consider ex parte communications or consider other communications concerning a pending or 
impending matter that are made outside the presence of the parties or their lawyers."). 
7 /d. (emphasis added); see MODEL CODE JUD. CONDUCT Canon 2, Rule 2.9(B) (virtually identical 
language). 
8 Comm. on Jud. Ethics, State Bar of Tex., Op. 154 (1993) (emphasis added). 
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parties. 9 Here, the emails received by the Court were from strangers to the case, and they 
merely expressed the sender's personal view of how the cases should be decided and 
when. Furthermore, like the provisions of the ABA and federal codes, the 1993 opinion 
seems to contemplate a single communication, not a hundred of them. 

In sum, while some legal authorities define ex parte communications broadly 
enough to include communications from a person unrelated to the case at issue, I did not 
find any authority distinguishing between a communication containing real information 
that may bear on the outcome of a case and a communication that merely expresses the 
communicant's personal view of how a case should come out. Similarly, while authorities 
counsel that judges should disclose ex parte communications to the parties, they do not 
distinguish between a judge's receipt of a single message and a judge's receipt of 
numerous messages. 

9 See id.; see also Youkers v. State, 400 S.W.3d 200, 204-07 (Tex. App.-Dallas 2013, pet. ref'd) 
(rejecting the defendant's challenge to an adverse ruling based on the defendant's allegation of bias 
stemming from the TC's receipt of a private Facebook message from the victim's father where, after 
receiving the message, the TC followed the protocol outlined in Judicial Ethics Committee Opinion No. 
154). 





1111111~------------------------------------
From: 
Sent: 
To: 

Subject: 

To all, 

Laura Branson <Laura@haulmarkservices.com> 
01 2015 10:24 AM -

The Supreme Court of the United States will hear oral arguments on April 28 to determine whether homosexuals have a 
Constitutional right to marry. Texas' forceful voice in favor of historic and Biblical marriage must be heard before April 
28th. 

I expect that this Court would rule and affirm the constitutionality of the Texas Constitution Marriage Amendment, 
Article 1, Section 32, which provides, "Marriage in this state shall consist only of the union of one man and one 
woman." 

Sincerely, 

Laura Branson 

Haul mark Services, Inc. 
0 281-345-0911 
F 281-345-3787 

f"'AIIIIAIIM/\.hhllllhhl\hll/\.h/\.hi\AI\1\.h! II_ 
lwww.hau[markser.tices.com liT\,_ 
!_ ... _... ==i= IIJJ .. ;J 
"(@)'(@)""''"m'"''"''"'"'[(@}(@)*-h(@) 
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From: 
Sent: 
To: 

Subject: 

Dear Members of the Texas Supreme Court, 

Our family and families in Texas recognize the AUTHORITY that you have as Members of the Texas 
Supreme Court, and we appreciate how you have faithfully used that power. 

Together with you we also recognize that that Authority was given to you by God Himself, from whom all 
authority comes. (Romans 13:1) We trust that you will vote to affirm the decision of the Texas 5th Court of 
Appeals regarding the Texas Constitution Marriage Amendment being constitutional under the U.S. 
Constitution. Your affirmation in this case ("J B" No. 11-0024) will be in line with God's Word and with truth. 

The Source of Authority has clearly spoken that homosexuality is 
"shameful, 
immoral, 
ungodly, 
unrighteous 
inexcusable idolatry, 
suppresses truth, 
exchanges the truth of God for a lie, 
darkens the mind and heart, 
dishonors the body, 
worships the creature rather than God, 
and receives the penalty of its error". (Romans 1:18-32) 

As you can see, "the judgement of God is according to truth against those who practice such things ... or who 
approve of those who practice them". (Romans 2:2 and 1:32) 

So we all encourage you to take a stand and to vote IN FAVOR of the Texas Marriage Amendment, which 
recognizes that Marriage is only between one man and one woman. As you already recognize, Marriage is 
embedded by God into creation, and people can no more change the law of marriage than they can change the 
law of gravity. 

We trust you, and we thank you for your diligence in upholding truth. 

With appreciation, 

Charles and Dianne Gyurko 
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--------------------From: 
Sent: 
To: 
Subject: 

Importance: 

Dear madam; 

Brenda Sumner <brenda.sumner@sbcglobal.net> 
March 30, 2015 1 :30 PM 

~on Marriage Amendment 

High 

I encourage the Texas Supreme Court to demonstrate the same courage displayed by the Texas Fifth Court of 
Appeals and declare, without equivocation, that the Texas Constitution Marriage Amendment is constitutional 
under the United States Constitution. 

PLEASE rule in favor of the Texas Constitution Marriage Amendment. 

Thank you and God bless America!!! 

Sincerely, 

Brenda Sumner 

This email has been checked for viruses by Avast antivirus software. 
www.avast.com 
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From: Wkbart@gmail.com 
Sent: 
To: 
Subject: 

Mar~h 30, 20151:15 PM 

l!!!l!flon of Marriage 

As a father of 3 and grandfather of 9, I have experienced first hand the value of a husband and a wife working together 
and bringing the separate perspective and qualities of the male and female to the family relationships. Marriage 
between a man and a women is ordained if God. Please help insure that Texas does its part to preserve and protect this 
institution that is so critical to the survival of our society. 
Sincerely, 
WK Barton 

Sent from my iPad 

1 



~------------------------------------From: 
Sent: 
To: 
Subject: 

Follow Up Flag: 
Flag Status: 

Your Honor: 

1!!1!!1:43 AM 

~omosexuals have the Constitutional Right to Marry 

Follow up 
Flagged 

22, 2015 8:46AM 

Homosexuals have the Constitutional Right to Many 

It has come to my attention that you are set to hear Oral Arguments by April 28th on whether homosexuals have a 
Constitutional right to marry. 

• 

I would like to submit to you that as a citizen of the State of Texas, I am strongly opposed to violating our Judean­
Christian principals that Marriage is a God-ordained institution (Genesis 2:24) and not a "man-made decree". My view is 
that marriage is this state shall consist only of the union of one man and one woman. 

I am not an attorney and therefore can not quote law, but I do believe in principles. Marriage is not a fundamental right, 
and therefore homosexuals should not demand this. I believe that there are other avenues that may be available to them, 
such as a Civil Union, but not Marriage. 

Please review the Decision of the Texas Fifth Court of Appeals on this matter as well as the decision of the Alabama 
Supreme Court, under the leadership of Chief Justice Roy Moore. It appears that these decisions are clear and 
appropriate. 

1 



I am trusting in your wisdom in this matter. 

t""':-- ...... -h, 
VIII\.,OI'Ciy 1 

Ms. Audrey C. Wahl 

-
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Survey of Court Clerks on Ex Parte Communications 
Court 

Alaska Supreme Court 

Australia - High Court of 
Australia and all appellate court 
in Australia 

California Court of Appeal, 
Second Appellate District, Los 
Angeles 
Canada - Supreme Court of 
Canada 

Colorado Court of Appeals and 

Response 
We don't have a written policy or rule, but I think if the justices get 
letters about pending cases, they forward them to me for a response. I 
don't think they get many emails like that but I'm sure they would 
forward those, too. 
Apropos your questions below, I advise that the situation here is not 
dissimilar to what I understand to be the situation in the USA. Members 
of the public sometimes write to the High Court or particular justices 
about a pending matter, but the justices will never respond. Any paper 
communication which somehow gets to their chambers may be passed to 
me, but might just as well be 1simply 'binned' by the receiving justice. 
Rarely, some person will work out a justice's email address and email 
him or her, but again no justice would respond to such a communication. 
Most of the communications that are passed to me from a receiving 
justice deserve no response at all from me, while I might occasionally 
write to a sender pointing out the inappropriateness of communicating 
with justices on pending cases. There are no written policies or rules­
but the situation is clear. The situation would be the same in all of the 
appellate courts in Australia. 

You may be interested in a letter sent recently by the Chief Justice of 
Australia to the Chair of the Council of Australian Law Deans about 
incidents in which legal academics attempted to provide to the High 
Court copies of papers relating to matters pending before the Court. A 
copy is attached; the letter is in the public arena down here, so you would 
be welcome to share it if you wish. The CJ's views are reasonably clear, 
I think. (Letter discusses email sent by academic to the Court and 
concludes "No doubt the author of the email was acting in good faith, 
however communications with the Court on matters pending before the 
Court providing materials which are not accessible to the parties, a 
fortiori after the Court has reserved its decision, are inappropriate and 
inconsistent with the transparency of the judicial process." Letter goes on 
to suggest that an effort be made to advise law professors to stop sending 
articles to the court.) 
No written policy. But communications are forwarded to the Clerk and 
the responds essentially the same as Supreme Court of Louisiana (ex 
parte communications are not permitted). 
E-mails and other correspondence are usually forwarded to our 
Communications Unit in the Registrar's Office (Clerk's Office), who 
will determine whether or a not a response is warranted. If there is a 
response, it would usually be to the effect that the Court is only permitted 
to consider material submitted by parties to a case, or interveners, and 
that it would be inappropriate to comment on a case that is before the 
Court. 
Communications sent to the Clerk and marked received and filed in a 



Supreme Court 
1:' lorida Supremt: Cuurt 

Georgia Supreme Court 

Illinois Supreme Court 

Indiana Supreme Court 

Louisiana Supreme Court 

miscellaneous file with no response. 
Justices send these types of materi1'lls to the Clerk's Office and we either 
send a letter, or with the numerous postcards we are receiving RE gay 
marriage, we just scan and save to a retention file. 
Would treat them like any other letter-either we respond and advise 
them it is improper to communicate with a Justice or we keep them in a 
file without a response. 
In Illinois, correspondence received in chambers concerning a pending 
case or some other topic is referred by chambers to my office for a 
response. The Clerk's office response generally indicates that the 
correspondence has been referred to our office for a response. We then 
inform the writer that the Court can't make decisions based on 
correspondence and that it can only consider matters properly before it 
consistent with Supreme Court Rules. If appropriate, we also let them 
know that the justices of the Court are prohibited by Court rules from ex 
parte communication. Sometimes the response letter simply indicates that 
we are in receipt oftheir letter, with no further information. 

Similar to what you describe, since the beginning of this month, we have 
received a hundred or so post cards addressed to our Chief Justice from 
the Liberty Tree Alliance (out of Houston, TX) - Alan Keyes, 
Chairperson, urging our Court to strike down gay marriage laws. We 
received a copy of the letter that went out to who knows how many 
people that apparently enclosed a stamped post card addressed to our 
Court. The back of the post card has some printed material with a 
signature line for the sender to sign their name. We do not intend to 
respond to these post cards. 
No formal published policy or rule. 

The Justices forward those types of emails or letters to me and I provide 
a response under my signature as the Court's Administrator. I have some 
standard form letters that I use and tweak them to address the particular 
circumstances. 

The one I would use in response to the sort of letter you describe below 
would say something like: "The Court generally does not or cannot, 
because of its own rules, comment on matters that have come before the 
Court and have been decided, or that are pending or that may possibly 
come before the Court. We appreciate the concerns of citizens, like 
yourself, who take the time to express their thoughts about particular 
cases or issues. We regret we cannot be of more assistance." 
These letters forwarded to Clerk's Office and staff person responds that 
our Code of Judicial Conduct provides that "a judge shall not permit 
private or ex parte interviews, arguments or communications designed to 
influence his or her judicial action in any case, either civil or criminal." 
Canon 3. A. (5) 

2 
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Maryland Court of Appeals Judges give the correspondence to clerk for reply. 
Michigan Supreme Court No written policy. But communications are forwarded to the Clerk and 

the responds essentially the same as Supreme Court of Louisiana (ex 
parte communications are not permitted). 

Texas Court of Appeals - Corpus When the Hannah Overton case was pending at our court, we received 
Christi/Edinburgh lots ofemails from the public. Here's how we responded: 

I am in receipt of your email concerning the Hannah Overton case. Your 
attempt to influence this case is inappropriate and your email will not be 
forwarded to the justices. Any efforts at attempting to influence the 
justices could result in a recusal of the entire court and further delay the 
appeal. 

All judges are bound by the Code of Judicial Conduct which does not 
allow a judge to permit or consider any ex parte communication. An ex 
parte communication occurs when a party to a case or someone else, 
talks or writes to or otherwise communicates directly with the judge 
about the issue in the case without the other parties' knowledge. This 
ban helps judges decide case~ fairly since their decisions are based on the 
evidence and applicable law. It also preserves public trust in the legal 
system. 

As the clerk of the court, I cannot allow you to contact any of the justices 
concerning this case. All contact with the Court must come through the 
clerk's office. If you have any questions, please do not hesitate to contact 
me. 

Texas Court of Appeals -Tyler E-mails are immediately forwarded directly to the Clerk. Clerks sends 
the following reply: "All correspondence or contact with the Court of 
Appeals should be conducted through the office of the Clerk of the 
Court, not the individual Justices or Attorneys at the Court. See Tex. R. 
App. 9.6. The Clerk's Office is not authorized to answer any questions 
via email or facsimile. Please call the Clerk's Office at 903-593-8471 for 
further information not reflected on the Court's website." 

Texas Court of Criminal Appeals We do not have a policy for emails. All regular mail is responded to by 
the clerk's office. We do reference Rule 9.6 when we feel it is 
appropriate. 

United States Supreme Court Letters commenting on cases are generally discarded. But if someone 
appears to be asking the Court for some form of relief, we will send them 
a letter explaining that we do not have jurisdiction (assuming we don't). 

Utah Supreme Court All mail screened by the Clerk. Email would be forwarded to the Clerk to 
res2_ond to. 

Virginia Supreme Court No written policy. But communications are forwarded to the Clerk and 
the responds essentially the same as Supreme Court of Louisiana (ex 
parte communications are not permitted). 

Washington Supreme Court No written policy. But communications are forwarded to the Clerk and 
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he responds essentially the same as Supreme Court of Louisiana (ex parte 
communications are not nermitted). 

West Virginia Court of Appeals No written policy. But communications are forwarded to the Clerk and 
he responds essentially the same as Supreme Court of Louisiana (ex parte 
communications are not permitted). 























Walker, Marti 

Sent: 
To: 

Committee Members: 

Walker, Marti 
Thursday, December 10, 2015 2:44 PM 
'aalbright@law.utexas.edu'; 'adawson@beckredden.com'; Babcock, Chip; 
'brett.busby@txcourts.gov'; 'cristina.rodriguez@hoganlovells.com'; 
'csoltero@mcginnislaw.com'; 'cwatson@lockelord.com'; 'd.bjackson@att.net'; 
'dpeeples@bexar.org'; 'ecarlson@stcl.edu'; 'elsa.alcala@txcourts.gov'; 
'errodriguez@atlashall.com'; 'esteveza@pottercscd.org'; 'evan.young@bakerbotts.com'; 
'evansdavidl@msn.com'; 'fgilstrap@hillgilstrap.com'; 'fuller@namanhowell.com'; 
'harvey.brown@txcourts.gov'; 'Honorable Robert H. Pemberton'; 
jane.bland@txcourts.gov'; jperduejr@perdueandkidd.com'; Sullivan, Kent; 
'kvoth@obt.com'; 'Uefferson@JeffersonCano.com'; 'lbenton@levibenton.com'; 
'lhoffman@central.uh.edu'; 'Linda Riley'; 'lisa@kuhnhobbs.com'; 
'mahatchell@lockelord.com'; 'martha.newton@txcourts.gov'; 'mgreer@adjtlaw.com'; 
'nathan.hecht@txcourts.gov'; 'nina.cortell@haynesboone.com'; 'och@atlashall.com'; 
'pkelly@texasappeals.com'; 'psbaron@baroncounsel.com'; 'pschenkkan@gdhm.com'; 
'rhardin@rustyhardin.com'; 'rhughes@adamsgraham.com'; 
'rhwallace@tarrantcounty.com'; 'richard@ondafamilylaw.com'; 'rmeadows@kslaw.com'; 
'rmun@scotthulse.com'; 'robert.l.levy@exxonmobil.com'; 'Scott Stolley'; 
'shanna.dawson@txcourts.gov'; 'stephen.yelenosky@co.travis.tx.us'; 
'tom.gray@txcourts.gov'; 'tracy.christopher@txcourts.gov'; 'triney@rineymayfield.com'; 
'wdorsane@mail.smu.edu'; 'coliden@lockelord.com'; 'wshelton@shelton-valadez.com'; 
'Justice Boyd Qeff.boyd@txcourts.gov)'; 'Elaine Carlson (elainecarlson@comcast.net)'; 
'Viator, Mary (MViator@kslaw.com)'; 'bill.boyce@txcourts.gov' 
FW: Subcommittee on Time Standards for Criminal Cases 
Hecht letter and speedy trial statutes.pdf 

On behalf of the 166-166a Sub-Committee, please see the attachment and below email (which will serve as item "N") on 
the Agenda. Thank you for your attention to this matter. 

From: Peeples, David [mailto:dpeeples@bexar.org] 
Sent: Thursday, December 10, 2015 2:37 PM 
To: Walker, Marti 
Subject: Subcommittee on Time Standards for Criminal Cases 

To the SCAC: 

The Subcommittee on Time Standards for Criminal Cases recommends that a task force be created to draft a set 
of time standards. Then, at a later meeting, the SCAC could consider the three options stated below. The task 
force would consist of a few members of the SCAC and other members chosen by the Court of Criminal 
Appeals. Here is some background and further information. 

Chief Justice Hecht's October 9letter to the SCAC asked our subcommittee to recommend language for 
Administrative Rule 6.l(a). That rule reads as follows: 

Rule 6.1 District and Statutory County Courts. 

1 



District and statutory county court judges of the county in which cases are filed should, so far as 
reasonably possible, ensure that all cases are brought to trial or final disposition in conformity with the 
following time standards: 

(a) Criminal Cases. As provided by Article 32A.02, Code of Criminal Procedure. 

As the Chiefs letter says, in 1987 the Court of Criminal Appeals held that article 32A.02 violates the separation 
of powers and is unconstitutional. In 2005 the Legislature repealed article 32A.02. Yet Administrative Rule 
6.1 still refers to it. What should the Supreme Court do? 

I have attached copies of three parts of the Code of Criminal Procedure that deal with speedy trial 
principles. They are: ( 1) article 17.151 (delay when accused has been indicted and is in custody or out on bail), 
(2) article 32.01 (delay when person is in custody but not yet officially charged), and (3) article 32A.01 (trial 
priorities). 

The Sixth Amendment to the U.S. Constitution says in part, "In all criminal prosecutions the accused shall 
enjoy the right to a speedy and public trial .... " This command has been incorporated and it applies to the 
states. 

The subcommittee has identified the following three options: 

(1) Simply delete the section on time standards for criminal cases. 

(2) Delete the reference to art. 32A.02 and replace it with the three CCP articles mentioned above. 

(3) Delete the reference to art. 32A.02, draft time standards, and perhaps refer to the three CCP articles 
mentioned above. 

We have not yet drafted time standards for option three because we feel that this group of primarily civil 
lawyers and judges should seek input from the Court of Criminal Appeals. After the meeting on December 11, 
we should be in communication with the CCA through Judge Alcala. 

For the December 11 meeting we recommend that a joint subcommittee (or task force) be created to draft time 
standards for the full SCAC's consideration. The full committee would then have a tangible option three to 
evaluate when it decides, at a later meeting, which of the three options to recommend to the court. 

I add that there is no real support for option one. The real decision seems to be whether the committee should 
recommend option two or three. 

Thanks, 
David Peeples 
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The Supreme Court requests the Advisory Committee to study and make recommendations on the 
following matters. 

Texas Rule of Evidence 203. The State Bar Administration of Rules of Evidence Committee 
(AREC) has submitted the attached proposal to amend Texas Rule of Evidence 203. AREC recommends 
changing the deadline in Rule 203(a)(2) for a party to produce any written material that the party intends 
to use to prove foreign law from 30 days before trial to 45 days before trial. The change would align the 
requirements of Rule 203 with the requirement in Rule 1009 that a party produce a translation of any 
foreign language document that the party intends to introduce into evidence at least 45 days before trial. 

Texas Rule of Evidence 503. AREC has also submitted the attached proposal to amend Texas 
Rule of Evidence 503, which governs application of the attorney-client privilege. Rule 503(b){I)(C) 
codifies the "allied litigant" doctrine. In re XL ::,pecialtyins. Co., 373 S.W.3d 46, 52 (Tex. 2012). As set 
fot1h in the rule, the doctrine protects communications (I) between a client or the client's lawyer (or the 
representative of either); (2) to a lawyer for another party (or the lawyer's representative); (3) in·a 
pending action; and (4) concerning a matter of common interest in the pending action. See TEX. R. EVID. 
503(b)(l)(C); In re XL ~">pecialty Ins. Co., 373 S. W.3d at 52-53. AREC recommends that the privilege be 
expanded to include communications made in anticipation of future litigation. 

New TRAP Rule on Filing Documents Under Seal. Except for Rule 9.2(c)(3), which states that 
documents filed under seal or subject to a pending motion to seal must not be filed electronically, the 
Texas Rules of Appellate Procedure do not address under what circumstances a document may be filed 
under seal in an appellate court, nor do they set forth any procedure for filing a document under seal. The 



Court requests that the Advisory Committee draft a new rule addressing how and under what 
circumstances a document may be filed under seal in an appellate court. The rule should address both 
documents that were filed under seal in the trial court and documents that were not filed under seal or 
were not tiled at all in the trial comt. 

Rules for Juvenile Certification Appeals. SB 888, passed by the 84th Legislature, amends 
Family Code section 56.01 to permit an immediate appeal from the decision of a juvenile court under 
section 54.02 waiving its exclusive jurisdiction and certifying the juvenile to stand trial as an adult. 
Section 56.0l(h-1) requires the Court to adopt rules to accelerate these appeals. Concerned that the 
statutory change might catch some practitioners unaware, the Court in August issued an administrative 
order (Misc. Docket No. 15-9156), which imposes temporary procedures for accelerated juvenile 
certification appeals pending the adoption of permanent rules. The Court requests the Advisory 
Committee to draft an appropriate rule. 

Time Standards for the Disposition of Criminal Cases in District and Statutory County 
Courts. Rule of Judicial Administration 6.1 sets forth aspirational time standards for the disposition of 
cases in the district and statutory county courts. Since its adoption in 1987, subsection (a) has provided 
that, so far as reasonably possible, criminal cases should be brought to trial or final disposition "[a]s 
provided by Article 32A.02, Code of Criminal Procedure." Fonner article 32A.02, known as the Speedy 
Trial Act, required the trial cotut to grant a motion to set aside an indictment, infotmation, or complaint if 
the state was not ready for trial within a specified time period. Shortly after Rule 6.1 (a) became effective, 
the Court of Criminal Appeals ruled article 32A.02 unconstitutional as a violation of separation of 
powers. See Meshell v. State, 739 S. W .2d 246, 257-58 (Tex. Crim. App. 1987). Article 32A.02 was 
formally repealed in 2005, but Rule 6.l(a) has not been amended. The Court requests the Advisory 
Committee's recommendations on how Rule 6.\(a) should be amended to reflect the repeal of Article 
32A.02. 

Rules for the Administration of a Deceased Lawyer's Trust Account. SB 995, passed by the 
84th Legislature, adds to the Estates Code Chapter 456, which governs the disbursement and closing of a 
deceased lawyer's trust or escrow account for client funds. Section 465.005 authorizes the Court to adopt 
rules for the administration of funds in a trust or escrow account that is subject to Chapter 456. 

Constitutional AdequaL'Y of Texas Garnishment Procedure. A federal district court has ruled 
that Georgia's post-judgment garnishment statute violates due process because it (1) does not require that 
the debtor be notified that seized property may be exempt under state or federal law; (2) does not require 
that the debtor be notified of the procedure for claiming an exemption; and (3) does not provide a prompt 
and expeditious procedure for a debtor to reclaim exempt pro petty. Strickland v. Alexander, No. 1: 12-CY-
02735-MHS, 2015 WL 5256836, at *9, 12, 16 (N.D. Ga. Sept. 8, 2015). In light of this decision, the 
Court requests the Advisory Committee's recommendations on whether further revisions should be made 
to the garnishment rules proposed in the final report of the Ancillary Proceedings Task Force. 

As always, the Court is grateful for the Committee's counsel and your leadership. 

Sincerely, 

~~ 
Chief Justice 

Attachments 
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CODE OF CRIMINAL PROCEDURE 

CHAPTER 17. BAIL 

ARTS. 17.15 • 17.151 

ANNOTATIONS 

l.udwig v. State, 812 S.W.2d 323, 325 (Tex.Crim. 
lpp.I~J91). "We are not inclined to read 'victim' in [art. 
i, J:i(5)] to cover anyone not actually a complainant in 
llw charged offense." 

/:~r parte Brooks, 376 S.W.3d 222, 22:l (Tex.App.­
l"rl Worth 2012, pet. rcfd). "In addition to [the rules 
li•i11·d in art. 17.15,] the Texas Court of Criminal Ap­
p•·:d~ [in Ex parte Rubac, 611 S.W.2d 8·18 (Tex.Crim. 
lpp.I~J8l),] stated that the court should also weigh the 
I"Jlowing factors: (1) the accused's work record~ (2) the 
'I'' 11sed's family ties; C:l) the accused's length of resi­
"""''1'; (4) the accused's prior criminal record, if any; 
1 •, 1 I he accused's conformity with the conditions of any 
l'"'vious bond; (6) the existence of outstanding bonds, 
II .~ny; and (7) aggravating circumstances alleged to 
''"\''been involved in the charged offense." 

Montalvo v. State, 315 S.W.:ld 58S, 592-93 (Tex. 
lpp. -Houston [1st Dist.] 2010, no pet.). "A r!Pfenrlant 
'mir.•s the burden of proof to establish that bail is ex­
' , .. -sive. In reviewing a trial court's ruling for an abuse 
111 discretion, an appellate court will not intercede as 
l1111g as the trial court's ruling is at least within the zone 
nl reasonable disagreement. We acknowledge, how­
''v<·r, that an abuse-of-discretion review rrquires more 
"'""~appellate court than simply deciding that the trial 
• """'did not ntle arbitrarily or capriciously. The appel­
lnl•· court must instead nlf'asure the trial court's ruling 
"v.ainst the relevant criteria by which the ruling was 
n1ade.,' 

Perez 11. State, 897 S.W.2d 893, 898 (Tex.App.­
'i:ll! Antonio l!l!l!J, no pet.). "[TJhe <"Ourt of criminal 
nppeals has considered the nonviolent aspect of an of.. 
I!· seas a factor favorable to a bond reduction." 

ART. 17.151 RELEASE BECAUSE 
OF DELAY 

Sec. I. A defendant who is detained in jail pending 
!rial of an accusation against him must he rcleasPd 
I'll her on personal bond or by reducing the amount of 
llnil required, if the state is not ready for trial of the 
, riminal action for which he is being detained within: 

( 1) 90 days from the comr\Tencernent of his deten­
IHin if he is accused of a felony; 

(2) 30 days from the commencement of his deten­
tion if he is accused of a misdemeanor punishable by a 
!l'lllence of imprisonment in jail for more than 180 
days; 

(3) 15 days from the commencement of his deten­
tion if he is accused of a misdemeanor punishable by a 
sentence of imprisonment for 180 days or less; or 

( 4) five days from the commencement of his deten­
tion if he is accused of a misdemeanor punishable by a 
fine only. 

Sec. 2. The provisions of this article do not apply to 
a defendant who is: 

(1) serving a sentence of imprisonment for an­
other offense while the defendant is serving that sen­
tence; 

(2) being detained pending trial of another accusac 
tion against the defendant as to which the applicable 
period has not yet elapsed; 

(3) incompetent to stand trial, during the period of 
the defendant's incompetence; or 

( 4) being detained for a violation of the conditions 
of a previous release related to the safety of a victim of 
the alleged offense or to the safety of the community 
under this article. 

Sec. 3. Repealed by Acts 2005, 79th Leg., ch. I 10, 
§2, eff. Sept. I, 2005. 

Hi•tory of CCP art. 17.151: A<1s 1977. 65th l.~!g., ch. 787, §2, eff. July I, 
197S. Amended by Atts 2005, 79th Leg., rh.IIO, §§I, 2, efT. Sepll, 2005. 

S•e al•o CCP art. 29.12. 

Rowe v. Stale, 853 S.W.2d 581, 582 (Tex.Crim.App. 
1993). "Article 17.1.51 provides that if the State is not 
ready for trial within 90 days after commencement of 
detention for a felony, the accused 'must be released 
either on personal bond or by reducing the amourit of 
bail required[.]' Thus the trial court has lwo options: 
release upon personal bond or reduce the bail amount. 
However, there is nothing in the statute indicating that 
the provisions do not apply if the delay was based upon 
the accused's request to testify before the grand jury. 
Article 17.15 I contains no provisions excluding certain 
periods from the statutory time limit to accommodate 
exceptional circumstances." But see Ex Parte Mat­
thews, 327 S.W.3d 884, 888 (Tex.App.-Beaumont 
2010, no pet.) (because CCP art. 17.15 applies to CCP 
art. 17. !51, trial court may consider victim and commu­
nity safety concerns in determining amount ofbail'unc 
derart. 17.151). 

Ex parte Shaw,_ S.W.3d __ (fex.App.-Fort 
Worth 2012, pet. refd) (No. 02-12-00116-CR; 12-21-12). 
Held: D was charged with three offenses. Although one 
offense had an indictment returned within 90 days, the 
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CODE OF CRIMINAL PROCEDURE 

CHAPTER 17. BAIL 
ARTS. 17.151 • 17.152 

other two offenses had no indictments returned, and D 
continued to be jailed longer than 90 days. Appellate 
court held D must either be released on personal bond 
or have bail reduced on the unindicted charges. 

Ex parte Okun, 342 S.W.3d 184, 185-86 (Tex. 
App.-Beaumont 20ll, no pet.). "A habeas applicant 
has the burden of proving bail is excessive. [ D] did not 
present any evidence about any discussions with bail 
bondsmen or any evidence regarding the maximum 
amount of bail that [ D] believed he could satisfy. [,] 
[ D] sought a reduction in the bail amount. The trial 
court granted a substantial reduction in the bail 
amount. Under the circumstances, given the trial 
court's grant of [D's] motion, it was incumbent upon 
[ D] to inform the trial court before filing this appeal 
that the reduced bail was not affordable, or that his re­
quest was not for a reduction in bail but for a release on 
personal bond." 

Ex patte Castellano, 321 S.W.3d 760, 764 (Tex. 
App.-Fort Worth 2010, no pet.). "The stipulated evi­
dence demonstrates that the trial court relea~ed [D] on 
personal bond pursuant to art. 17.151 after he had re­
mained continuously incarcerated on the possession 
charge for more than 90 days without being indicted. 
The State thereafter rearrested [ D] after he was in­
dicted for the same possession offense. [T] he return of 
the indictment is the only evidence in the record that 
supports the trial court's decisions to revoke [D's) per­
sonal bond, to set the bond at $100,000, and to deny his 
requested relief to reinstate the personal bond. Article 
17.151, however, 'does not permit the State to obtain an 
indictment, rearrest [D,] and begin the 90 day period 
anew from the date of the indictment or rearrest."' 

Vargas v. State, 109 S.W.3d 26, 29 (Tex.App.-­
Amarillo 2003, no pet.). "The courts of appeals have 
split over whether appellate jurisdiction exists in re­
gard to direct appeals from pretrial bail rulings such as 
the one before us. [, ] We lack a statutory grant of ju­
risdiction over this appeal. And, although TRAP 31 ad­
dresses, in part, appeals from bail proceedings, we note 
that the [TRAPs] do not establish jurisdiction of courts 
of appeals, and cannot create jurisdiction where none 
exists. [, ] We lack jurisdiction over this direct appeal 
from interlocutory pretrial orders refusing to lower bail 
pursuant to CCP [art.] 17.151." See also Sanchez v. 
State, 340 S.W.3d 848, 850-52 (Tex.App.-San Antonio 
2011, no pet.) (no appellate jurisdiction); Keaton v. 
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State, 294 S.W.3d 870, 872-73 (Tex.App.-Beaumont 
2009, no pet.) (same); Benford v. State, 994 S.W.2d 
404, 409 (Tex.App.-Waco 1999, no pet.) (same); Ex 
parte Shumake, 953 S.W.2d 842, 846-47 (Tex.App.­
Austin 1997, no pet.) (same). But see Ramos v. State, 
89 S.W.3d 122, 124-26 (Tex.App.-Corpus Christi 2002, 
no pet.) (TRAP 31.1 contemplates appeals of orders in 
bail proceedings); Saliba v. State, 45 S.W.3d 329, 329 
(Tex.App.--Dallas 2001, no pet.) (same); McKown v. 
State, 915 S.W.2d 160, 161 (Tex.App.-Fort Worth 1996, 
no pet.) (same); Clark v. Barr, 827 S.W.2d 556, 556-57 
(Tex.App.-Houston [1st Dist.]1992, no pet.) (same). 

Ramos v. State, 89 S.W.3d 122, 128 (Tex.App.­
Corpus Christi 2002, no pet.). "Article 17.151 does not 
require the State to 'announce ready.' The question of 
the State's 'readiness' within the statutory limits refers 
to the preparedness of the prosecution for trial. We hold 
that the State made a prima facie showing that it was 
ready for trial within the statutory period. Accordingly, 
it became [D's] burden to rebut the State's showing of 
readiness." 

Ex parte McNeil, 772 S.W.2d 488, 489 (Tex.App.­
Houston [1st Dist.] 1989, orig. proceeding). "Readi­
ness for trial should be detem1ined [by] the existence 
of a charging instrument [as] an element of prepared­
ness. Where there is no indictment, the State cannot 
announce ready for trial." See also Ex parte Craft, 301 
S.W.3d 447, 449 (Tex.App.-Fort Worth 2009, no pet.); 
Ex parte Avila, 201 S.W.3d 824, 826-27 (Tex.App.­
Waco 2006, no pet.). 

ART. 17.152. DENIAL. OF BAIL. FOR 
VIOLATION OF CERTAIN COURT 

ORDERS OR CONDITIONS OF BONO 
IN A FAMIL. Y VIOLENCE CASE 

(a) In this article, "family violence" has the mean­
ing assigned by Section 71.004, Family Code. 

(b) Except as otherwise provided by Subsection 
(d), a person who commits an offense under Section 
25.07, Penal Code, related to a violation of a condition 
of bond set in a family violence case and whose bail in 
the case under Section 25.07, Penal Code, or in the 
family violence case is revoked or forfeited for a viola­
tion of a condition of bond may be taken into custody 
and, pending trial or other court proceedings, denied 
release on bail if following a hearing a judge or magis­
trate determines by a preponderance of the evidence 
that the person violated a condition of bond related to: 
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CODE OF CRIMINAL PROCEDURE 

CHAPTER 32. DISMISSING PROSECUTIONS 
ARTS. 31.08- 3'2.01 

ART. 31.08. RETURN TO COUNTY 
OF ORIGINAL VENUE 

Sec. 1. (a} On the completion of a trial in which a 
change of venue has been ordered and after the jury has 
been discharged, the court, with the consent of counsel 
for the state and the defendant, may return the cause to 
the original county in which the indictment or informa­
tion was filed. Except as provided by Subsection (b) of 
this section, all subsequent and ancillary proceedings, 
including the pronouncement of sentence after appeals 
have been exhausted, must be heard in the county in 
which the indictment or information was filed. 

(b) A motion for new trial alleging jury misconduct 
must be heard in the county in which the cause was 
tried. The county in which the indictment or informa­
l ion was filed must pay the costs of the prosecution of 
the motion for new trial. 

Sec. 2. (a) Except as provided by Subsection (b), 
un an order returning venue to the original county in 
which the indictment or information was filed, the 
derk of the county in which the cause was tried shall: 

(1) make a certified copy of the court's order di­
recting the return to the original county; 

(2) make a certified copy of the defendant's bail 
bond, personal bond, or appeal bond; 

(3) gather all the original papers in the cause and 
certify under official seal that the papers are all the 
original papers on file in the court; and 

( 1) transmit the items listed in this section to the 
clerk of the court of original venue. 

(b) This article does not apply to a proceeding in 
which the clerk of the court of original venue was 
present and performed the duties as clerk for the court 
under Article 31.09. 

Sec. 3. Except for the review of a death sentence 
under Section 2(h), Article 37.071, or under Section 
2(h), Article 37.072, an appeal taken in a cause re­
turned to the original county under this article must he 
docketed in the appellate district in which the county of 
original venue is located. 

History or CCI' arl. 31.08: Acts 1989, 7lst Leg., ch. 824, §I, eff. Sept. I, 
I!IX!I. Amended by Acts 1995, 74th JA,g., ch.li51, §I, d[. S"pt I, 1995; Acts 2007, 
Hllth Log., ch. 593, ~3,),},.elf. ~epL I, 2007. 

ART. 31.09. CHANGE OF VENUE; 
USE OF EXISTING SERVICES 

(a) If a change of venue in a criminal case is or­
dered under this chapter, the judge ordering the change 
of venue may, with the written consent of the pros-

ecuting attorney; the defense attorney, and the defen­
dant, maintain the original case number on its own 
docket, preside over the case, and use the services of 
the court reporter, the court coordinator, and the clerk 
of the court of original venue. The court shall use the 
courtroom facilities and any other services or facilities 
of the district or county to which venue is changed. A 
jury, if required, must consist of residents of the district 
or county to which venue is changed. 

(b) Notwithstanding Article 31.05, the clerk of the 
court of original venue shall: 

(1) maintain the original papers of the case, in-
cluding the defendant's bail bond or personal bond; 

(2) make the papers available for trial; and 
(3) act as the clerk in the case. 
History of CCI' art. 31.09: Acts 1995, 74th Leg., ch. 651, §2, err. Sept!, 

I9'J5. 

CHAPTER 32. DISMISSING 
PROSECUTIONS 

Art. 32.01 Defendant in custody & no indicbnent 
presented 

Art. 32.02 Dismissal by State's attorney 

Gex 3:;~ o:J DEFENDANT IN 
CUSTODY & NO INDICTMENT 

PRESENTED 

When a defendant has been detained in custody or 
held to bail for his appearance to answer any criminal 
accusation, the prosecution, unless otherwise ordered 
by the court, for good cause shown, supported by affida­
vit, shall be dismissed and the bail discharged, if indict­
ment or information be not presented against such de­
fendant on or before the last day of the next term of the 
court which is held after his commitment or admission 
to bail or on or before the 180th day after the date of 
commitment or admission to bail, whichever date is 
later. 

Hi•tory ofCCP art. 32.01: Acts I965, 59th l.eg., ch. 722, §l,cff. Jan. I, 1966. 
Amended by Acts 1997, 75th J.eg., ch. 289, §2, elf. May 26, I997; Act. 2005, 79th 
J.eg, ch. 743, §6, elf. Sept I, 2005. 

Sec also CCP art. 15.I4. 

Ex parte Countryman, 226 S.W.3d 435, 436 (Tex. 
Crim.App.2007). "Because the State had not obtained 
an indictment by the next term of court, [ D] filed an ap­
plication for writ of habeas corpus to have the case dis­
missed. After [ D] filed the application, but before the 
trial court held a hearing, the grand jury returned an in· 
dictment. The trial court denied the application and [ D] 
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CHAPTER 32. DISMISSING PROSECUTIONS 

ARTS. 32.01 - 32.02 

appealed. The court of appeals reversed the trial court's 
order denying habeas relief and ordered that the indict­
ment be dismissed. We granted the State's petition for 
discretionary review to determine whether a speedy­
indictment claim is moot when it is filed before the in­
dictment, but not heard until after the indictment is re­
turned." Held: The court of appeals erred. The claim was 
moot because even a determination that the State did 
not show good cause would not provide a remedy to D. 

Ex parte Seidel, 39 S.W.3d 221, 223-24 liex.Crim. 
App.2001). ~ [A] district court lacks jurisdiction over a 
case when an information or indictment has not yet 
been filed in that court. In this case, an infonnation or 
indictment had not yet been filed when the trial judge 
dismissed the bail and prosecution against [D). The 
district court, however, had proper jurisdiction to act 
under the Speedy Trial Act because [ D] was 'held to 
bail for his appearance to answer any criminal accusa­
tion before the district court.' [ ~ ] Generally, a trial 
court does not have the power to dismiss a case unless 
the prosecutor so requests. A trial court does, however, 
have the power to dismiss a case without the State's 
consent under [ CCP] art. 32.01. [CCP] art. 28.061, 
which bars further prosecution for a discharged offense 
... no longer applies to a discharge under Art. 32.0 I. 
Therefore, even if a defendant is entitled to discharge 
from custody under Art. 32.01, that defendant is not 
free from subsequent prosecution." 

Author's comment: The dismissal cannot hr with prejudice. 

Ex parte Martin, 6 S.WJd 524, 528 (Tex.Crim.App. 
1999). "In Barker v. Wingo, the [U.S.] Supreme Court 
set out a balancing test with four factors to determine 
when pretrial delay denies an accused of his right to a 
speedy trial. ... Today we adopt a Barker-like, totality­
of-circumstances lest for the determination of good 
cause under art. 32.01. The habeas court should con­
sider, among other things, the length of the delay, the 
State's reason for delay, whether the delay was due to 
lack of diligence on the part of the State, and whether 
the delay caused harm to the accused. [ 1!) Another rel­
evant inquiry is whether the grand jury has voted not to 
present an indictment. At S29: By adopting this test, we 
are not adding constitutional, speedy-trial rights to art. 
32.01. We are adopting a test for a fact-based situa­
tion." 

Cameron v. State, 988 S.W.2d 835, 843 (Tex. 
App.-San Antonio 1999, pet. refd). "[A] defendant 
cannot complain of the timeliness of a second or other 

294 O"CONNOR'S TEXAS CRIMINAL CODES 

indictment under art 32.01 once a valid and timely in­
dictment is secured by the State. For timeliness pur­
poses, we hold that art. 32.01 is satisfied once the Stall' 
secures a timely indictment arising out of the same 
criminal transaction or occurrence. The defendant suf­
rers no due process violation if he continues under 11 
valid indictment, although it is not the indictment he is 
ultimately prosecuted and convicted for, so long as the 
indictment arises out of the same criminal transaction 
or occurrence .... Article 32.01 should not be read to 
preclude the State from advancing alternative theories 
or charges arising out of the same criminal transaction 
once the State has acted within the timetable pre­
scribed by art. 32.01 for initially securing a timely in· 
dictment. If the Stale is dilatory in prosecuting the 
case, the defendant may invoke his speedy trial right." 

Soderman v. State, 915 S.W.2d 605, 608 (Tex. 
App. ~Houston [14th Dist.] 1996, pet. ref d). "[T]his 
provision applies only to district courts. Absent any lan­
guage in the statute or case law to support applying this 
provision to county courts, we are without authority to 
do so." 

Uptergrove o. State, 881 S.W.2d 529, 531 (Tex. 
App.-Texarkana 1994, pet. refd). Article 32.01 "does 
not apply to a juvenile proceeding to determine whether 
a juvenile is to be transferred to district court to be tried 
as an adult." 

ART. 32.02. DISMISSAL BY 
STATE'S ATTORNEY 

The attorney representing the State may, by permis­
sion of the court, dismiss a criminal action at any time 
upon filing a written statement with the papers in the 
case setting out his reasons for such dismissal, which 
shall be incorporated in the judgment of dismissal. No 
case shall he dismissed without the consent of the pre­
siding judge. 

fli•tnry or CCI' arl. 32.02: Acts 1965. 59th Leg., ch. 722. §I. err. Jan. I, 1966. 

Al'!NdTA'\_"tb~s<~·.>:. 

Smith v. State, 70 S.W.3d 848, 850-51 (Tex.Crim. 
App.2002). "The authority to grant immunity derives 
from the authority of a prosecutor to dismiss prosecu­
tions. The authority to dismiss a case is governed by 
[art.] 32.02. A grant of immunity from prosecution is, 
conceptually, a prosecutorial promise to dismiss a case. 
Article 32.02 directs that a dismissal made by the pros­
ecutor must be approved by the trial court. Therefore, a 
District Attorney has no authority to grant immunity 
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CODE OF CRIMINAL PROCEDURE 

CHAPTER 32A. SPEEDY TRIAL 
ARTS. 32.02- 33.011 

without court approval, for the approval of the court is 
'essential' to establish immunity. At 855: Provided the 
judge approves the dismissal that results from an im­
munity agreement, and is aware that the dismissal is 
pursuant to an immunity agreement, the judge does not 
have to be aware of the specific terms of that immunity 
agreement for it to be enforceable." 

CHAPTER 32A. SPEEDY TRIAL 

Art. 32A.OI Trial priorities 

CART. 3~ TRIAL. PRIORITIES 

Insofar as is practicable, the trial of a criminal ac­
tion shall be given preference over trials of civil cases, 
and the trial of a criminal action against a defendant 
who is detained in jail pending trial of the action shall 
be given preference over trials of other criminal ac­
tions. 

History of CCP art. 32A.01: Acts 19'17, o:ith Leg., rh. 7S7, § 1, elf. July l. 
1978. 

ART. 32A.02. REPEAL.ED 
Repealt·d by A<:t• 2005, i91h IA,g., ch. 1019, *2. eff June 18, 2005. 

CHAPTER 33. THE MODE OF TRIAL 

Art. 33.01 
Art. 3:1.0 11 
Art. 33.02 
Art. 33.03 
Art. 33.04 
Art. 33.05 
Art. 33.06 
Art. 33.07 
Art. 33.08 
Art. :!3.09 

Jury size 
Alternate jurors 
Failure to register 
Presence of defendant 
May appear by counsel 
On bail during trial 
Sureties bound in case of mistrial 
Record of criminal actions 
To fix day for criminal docket 
Jury drawn 

ART. 33.01. JURY SIZE 

(a) Except as provided by Subsection (b), in the 
district court, the jury shall consist of twelve qualified 
jurors. In the county court and inferior courts, the jury 
shall consist of six qualified jurors. 

(b) In a trial involving a misdemeanor offense, a 
district counjury shall consist of six qualified jurors. 

Hi'tory of CCP art. 33.01: Acts 1%5, 59th Leg., ch. 722, ~I. eff. Jan. 1, 19fifi. 
Amended by AcL' 2003, 78th Leg., ch. •166, §I, err. Jan. l, 2004. 

See also Tex. Canst. art. 5, §IJ; Gov't Code §62.101. 

Roberts v. State, 957 S.W.2d 80, 81 (Tex.Crim.App. 
1997). "[A] defendant may waive his statutory right to 
a jury of 12 members." 

*---------------------
ART. 33.011. ALTERNATE JURORS 

(a) In district courts, the judge may direct that not 
more than four jurors in addition to the regular jury be 
called and impaneled to sit as alternate jurors. In 
county courts, the judge may direct that not more than 
two jurors in addition to the regular jury be called and 
impaneled to sit as alternate jurors. 

(b) Alternate jurors in the order in which they are 
called shall replace jurors who, prior to the time the jury 
renders a verdict on the guilt or innocence of the defen­
dant and, if applicable, the amount of punishment, be­
come or are found to be unable or disqualified to per­
form their duties or are found by the court on 
agreement of the parties to have good cause for not per­
fom1ing their duties. Alternate jurors shall be drawn 
and selected in the same manner, shall have the same 
qualifications, shall be subject to the same examina­
tion and challenges, shall take the same oath, and shall 
have the same functions, powers, facilities, security, 
and privileges as regular jurors. An alternate juror who 
does not replace a regular juror shall be discharged af­
ter the jury has rendered a verdict on the guilt or inno­
cence of the defendant and, if applicable, the amount of 
punishment. 

History of CCP •rt. 33.011: Acts 1983, 68th Leg., ch. 775, §2, elf. Aug. 29, 
1983. Amended by Acts 2007, 80th Leg., ch. 846, §I, efT. Sept I, 2007. 

Trinidad v. State, 312 S.W.3d 23,24 (Tex.Crim.App. 
2010). "In 2007, the Texas Legislature amended art. 
:l3.0ll(b) .... According to the amendment, an alter­
nate juror in a criminal case tried in the district court, 
if not called upon to replace a regular juror, shall no 
longer he discharged at the time that the' jury retires to 
deliberate, but shall now be discharged after the jury 
has rendered a verdict Unfortunately, the amended 
statute does not indicate whether the alternate juror 
should be allowed to be present for, and to participate 
in, the jury's deliberations or, instead, whether he 
should be sequestered from the regular jury during its 
deliberations until such time as the alternate's services 
might be required by the disability of a regular juror. In 
the instant cases, the trial court opted for the former 
contingency. The court of appeals held in each case 
that, in doing so, the trial court violated the constitu­
tional requirement of a jury composed of 12 persons, or, 
alternatively, that the trial court violated the statutory 
prohibition against permitting any person not a juror 
into the jury deliberation room. We granted the State's 
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Summary of Constitutional Provisions 

Art. V, Section 3-b, a 1940 constitutional provision provided and still 
provides for a direct appeal to the Texas Supreme Court "from an order of any trial 
court granting or denying an interlocutory or permanent injunction on the grounds 
of the constitutionality or unconstitutionality of any statute of this state, or on the 
validity or invalidity of any administrative order issued by any state agency under 
any statute of this State." Tex. Const. Art. V § 3-b. 

2/10/1943, 48th Leg. R.S. Ch. 14, § 1, 1943 Tex. Gen. Laws 14, 14-15 (eff. 

Jan. 1, 1944 ). Legislature enacted statute authorizing both types of direct appeals. 
Civil Procedure Rule 499a, promulgated, effective 12/31/1943. May 29, 1983, 68th 

Leg., R.S. Ch. 839, § 2, 1983 Tex. Gen. Laws 4767, 4768. Repealed part of 
statute permitting direct appeals of orders regarding the validity of"State Board or 
Commission." 

Amendment to Art. V, § 3, amended in 1981 to broaden Legislature's ability 
to prescribe appellate jurisdiction of Texas Supreme Court to "extend to all cases 
except criminal law matters and as otherwise provided in this Constitution or by 
law" Tex. Const. art. V, § 3 (effective 111/1981; amended 11/6/2001). See Perry v. 
Del Rio, 67 S.W.3d 85, 98n. 4). (Tex. 2001). This probably makes Art V. § 3-b 

unnecessary. 
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New Legislation 

The Legislature has now provided for direct appeals to the Texas Supreme 
Court in cases that do not involve orders granting or denying injunctions on the 
ground of a statute's constitutionality as provided in Section 22.001 (c) of the 
Government Code. In addition to newly enacted Chapter 22A (Special Three­
Judge District Court) of the Government Code, providing a procedure for 
convening a "three-judge district court in any suit filed in a district court in this 
state in which this state or a state officer or agency is a defendant in a claim that: 

(1) challenges the finances or operations of this state's public 
school system; or 

(2) involves the apportionment of districts for the house of 
representatives, the senate, the State Board of Education, or the United States 
Congress, or state judicial districts," (see Tex. Gov't Code § 22A.001 (a)), various 
other direct appeal statutes have been enacted. See Rance Craft, "Go Directly to 
the Texas Supreme Court, Do Not Pass the Court of Appeals, Do Not Collect a 
Court of Appeals Disposition," 24th Annual Conference on State and Federal 
Appeals, UTLAW CLE, June 5-6, 2014; see also Appendix A. 

Summary of Rule Changes 

But like its predecessors, Appellate Rule 57 has been drafted as if section 
22.001(c) is the only basis for the Supreme Court's direct appeal jurisdiction. 
Similarly, as explained in Justice Willett's dissenting opinion in the Episcopal 
Diocese case, "in the vast majority of cases where we have exercised direct appeal 
jurisdiction, it has been abundantly clear that the trial court issued or denied an 
injunction on the ground of a statute's constitutionality." Episcopal Diocese v. 
Episcopal Church, 422 S.W.3d 646 (Tex. 2013); see also Del Rio, 67 S.W.3d at 
98-100 (Phillips, C.J ., dissenting). 

The following rules of procedure have dealt with the Texas Supreme Court's 
direct appeal jurisdiction over time. Copies of these rules are attached as 
Appendix B. 
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1. Tex. R. Civ. P. 499-a (Direct Appeals) (new rule eff. 12/31/43); 
2. Tex. R. Civ. P. 140 (Direct Appeal) (9/1/86) 
3. Tex. R. Civ. P. 140 (Direct Appeals) (rewritten in 1990); 
4. Tex. R. Ap. P. 57 (current rule). 
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tlPPiiJNil .IX1\ 

Sec. 1205.021. Authority to Bring Action. 

An issuer may bring w action under this cnapter to obiain a clcclaratury judgment o.o :.o: 

(1) the authority of the issuer to issue the public securities; 

(2) the legality and validity of each public security authorization relating to the public securities, including if 

appropriate: 

(A) the election at which the public securities were authorized; 

(B) the organization or boundaries of the issuer; 

(C) the imposition of an assessment, a tax, or a tax. lien; 

(D) the execution or proposed execution of 1:1 contract; 

(E) the imposition of a tate, fee, charge, or toU or the enforcement of a remedy relating to the imposition of 
that rate, fee, charge, or toll; and 

(F) the pledge or encumbrance of a tax., revenue, receipts, or property to secure the public securities; 

(3) the legality and validity of each expenditure or proposed expenditure of money relating to the public securities; 

and 

(4) the legality and validity of the public securities. 

Sec. 1205.068. Appeals. 

(a) Any party to an action under this chapter may appeal to the appropriate court of appeals: 

(1) an order entered by the trial court under Section 1205.103 or 1205.104: or 

(2) the judgment rendered by the trial court. 

(b) A party may take a direct appeltl to the supreme court as provided by Section 22.00l(o). 

(c) An order or judgment from which an appcill is not taken is finaL 

(d) An order or judgment of a court of appeals may be appealed to the supreme court. 

(e) An appeal under this section is governed by the rules of the supreme court for accelerated appeals in civil cases 
and takes priority over any other matter, other than writs of habeas corpus, pending in the appellate court. The 
appellate court shall render il'l final order or judgment with the least possible delay. 

History 

Enacted by Acts 1999, 7(j_tlt l.eg,JJlJ. 2'27 (fi.B. 3157), § l, effective September 1, 1999; am. Acts 1999, 76th {Ag,, dr. 
J!)Q'l:J!i.!J .. 3~...1J~_§_Q, effective September l, 1999. 
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Sec. 39.303. Financing Orders; Terms. 

(a) The commission shall adopt a financing order, on application of a utility to recover the utility's regulatory assets 
and other amounts determined under Section 39.201 or 39.262, on making a fmding that the total amount of 
revenue.~ to be collected under the financing order is less than the revenue requirement that would be recovered over 
the remaining life of the regulatory assets or other amounts using conventional ftnancing methods and that the 
financing order is conaistent with the standards in Section 39.301. 

(b) The financing order shall detail the amount of regulatory assets and other amounts to be recovered lltld the period 
over which the nonbypassable transition charges shall be recovered, which period may not exceed 15 years. If an 
amount determined under Section 39.262 is subject to judicial review at the time of the securitization proceeding, 
the financing order shall include an adjustment mechanism requiring the utility to adjust its rates, other than 
transition charges, or provide credits, other than credits to transition charges, in a manner that would refund over 
the remaining life of the transition bonds any overpayments resulting from securitization of amounts in excess of 
the amount resulting from a final determination after completion of all appellate reviews. The adjustment 
mechanism may not affect the stream of revenue available to service the transition bonds. An adjustment may not 
be made under this subsection until all appellate reviews, including, if applicable, appellate reviews following a 
commission decision on remand of its original ordms, have been completed. 

(c) Transition charges shall be collected and allocated among cust:o.mers in the same manner as competition transition 
charges under Section 39.201. 

(d) A finlltlcing order shall become efi"ective in accordance with its terms, lltld the financing order, together with the 
transition charges authorized in the or<k"l', shall thereafter be irrevocable and not subject to reduction, impairment. 
or adjustment by f\)rth.er nclion of the commission, ex.cept as permitted by Section 39.307. 

(e) The commission shnll issue a financing order under Subsections (a) and (g) not later than 90 days after the utility 
rues its request for the financing order. 

(f) A financing order is not subject to rehearing by the commission. A financing order may be reviewed by appeal only 
to a fuvis County district court by a party to the proceeding filed within 1.5 dn:y& after tbe financing order is signed 
by the comm.ission. The judgment of the district court may be reviewed only by direct appeal to the Supreme Court 
of Texas filed within 15 days after entry of judgment All appeals &hall be heard and determined by the district court 
and the Supreme Court of Texas as expeditiously as possible with lawful precedence over other matters. Review 
on appeal shall be based solely on the record before the commission and briefs to the court and shall be limited 
to whether the financing order conforms to the constitution and laws of this state and the United States lltld is within 
the authority of the commission under this chapter. 

(g) At the request of an electric utility, the commission may adopt a financing order providing for retiring and 
refunding transition bonds on making a finding that the future transition charges required to service the new 
transition bonds, including transaction costs, will be less than the future transition charges requir~.d to service the 
transition bond& being refunded. On the retirement of the refunded transition bonds, the conunis&l.on shall adjust 
t!ie related transition charges accordingly. 

History 

Enacted by Acts 1999, 76th {t;g., ch. ·'105 (S.B. 7), § 39, effective September 1, 1999; am . .riels 2007, 80~!~ Leg .• ch. 
1186 (!LB. 621,1...§..!1., effeetive June 15, 2007. 
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Sec. 36.405. Determination of System Restoration Costs. 

(a) An electric utility is entitled to recover system restoration costs consistent with the provisions of this subchapter 
and is entitled to seek recovery of amounts not recovered under this subchapter, including system restoration cost<; 
not yet incurred at the time an application is filed under Subsection (b), in its next baBe rate proceeding or through 
•my nth,._r r'mcl'.erling authorized by Subchapter C or D. 

(b) An electric utility may fJJ.o an application with tho commission seekh1g a dctetmination of the amount of system 
restoration costs eligible for recovery and securitization. The commission may by rule prescribe the form of the 
application and the infonnation reasonably needed to support the application; provided, however, that if such a mle 
is not in effect, the electric utility shall not be precluded from filing its application and such application cannot be 
rejected as being incomplete. 

(c) The commission shall issue an order detennining the amount of system restoration costs eligible for recovery and 
securitization not later than the !50th day after the date an electric utility files ita application. The 15()-.day period 
begins on the date the electric utility files the application, even if the filing occurs before the effective date of this 
section. 

(d) An electric utility may file an application for a .financing order prior to the expirotio.n of !he 150-day period 
provided for in Subsection (c). The commission shall issue a financing order not later than 90 days after the utility 
files its request for a financing order; provided, however. that ihe commission need not issue the fmancing order 
until it has determined the antount of system restoration costs eligible for recovery and securitization. 

(e) Th the extent the commission has made a determination of the eligible system restotation cost., of an electric utility 
before the effective date of this s~tion, that determination may provide the basis for the utility's application for 
a financing order pursuant to this subchapter and Subchapter G, Chapter 39. A previous commission determination 
does not preclude ~e utility from requesting recovery of additional system restoration costs eligible for recovery 
under this subchapter. but not previously authorized by the commission. 

(f) A rate proceeding under Subchapter C or D shall not be required fD determine the amount of recoverable system 
restoration costs, u provided by this section, or for the issuance of a finaucint order:. 

(g) A commission order under this subchapter is not subject to rehearing. A commiasion order may be Mviewed by 
appeal only to a Travis County district court by a party to the proceeding flied within 15 days after the order is 
signed by the commission. The judgment of the district court may be reviewed only by direct appeal to the Supreme: 
Court of Texas flied within 15 days after entry of judgment. All appeals shall be heard and determined by the district 
court and the Supreme Court of Texas as expeditiously as possible with lawful precedence over other matters. 
Review on appeal shall be based solely on the record before the commission and briefs to the court nnd shall be 

limited to whether the order ronfonns to th.e oonslitution and laws of this stnte and the United States and is witb.in 
the authority of the commission under this chapter. 

History 

Enacted by Acts 2009, Blst Leg., elL 1 (S.B. 769), .§ 1, effective Aprlll6, 2009. 
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Sec. 2306.932. Injunctive Relief. 

(a) A district court for good cause shown in a hearing and on application by the department, a migrant agricultural 
worker, or the worker's representative may grant a temporary or permanent injunction to prohibit a person, 
including a person who owns or controls a migrant labor housing facility, from violating this subchapter or a rule 
adopted under this subcltapter. 

(b) A person subject to a temporary or pc.rmancnt injunction under Subsection (a) may appeal to the supreme court 
as in other cases. 

History 

Am. Acrs 200.1.._7,9ch Leg,. c~T1. 60 aJ.B. 109.9 JJ....l, effective September 1, 200.5 (renumbered from Health _qnd Sa@ 
~'lee. 147.0/2). 

AnnotntlonB 
. -·-,•··· .. '~ ... 

iSTATUTORY NOTES 

I Effect or amendments. 

1 2005 amendmentJ in (a), added "'a migrant agricultural worker, or the worker's representative" and "including a person 
l who owns or controls a migrant labor housing fucility," and twice substituted "subchapter" for "chapter." 

Sec. 17.62. Penalties. 

(a) Any person who, with intent to avoid, evade, or prevent compliance, in whole or in part, with Section 17.60 or 
17.61 of this subchapter, removes from any place, conceals. withholds, or destroys, mutilates, alters, or by any other 
means falsifies any documentary material or merchandise or sample of merchandise is guilty of a misdemeanor and 
on conviction is punishable by a fme of not more than $5,000 or by confinement 1n the county jail for not more 
than one year, or both. 

(b) If a person fails to comply with a directive of the consumer protection division under Section 17.60 of this 
subchapter or with a civil investigative demand for documentary material served on him under Section 17.61 of thi! 
subchapter, or if satisfactory copying or reproduction of tho material cannot be done and the person refuses to 
surrender the material, the consumer protection division may me in the district court ln the county in wbicb the 
person resides, is found, or transacts business, and serve on the per!lOll, a petition for an order of the court for 
enforcement of Sections 17.60 and 17.61 of this subchapter. If the person tran.~acts business in more than one 
county, the petition shall be ft.led in the county in which the person maintains his principal place of business, or 
in another county agreed on by the parties to the petition. 

{c) When a petition is ft:fed in the district court in any county under this section, the court shall have jurisdiction to 

hear and determine the matter presented and to entt:r any orde:r required to carry into effect the provisions of 
Sections 17.60 and 17.61 of this subchapter. Any final order entered is subject to appeal to the Texas Supreme 
Court. Failure to comply with any final order entered under this section is punishable by contempt. 

History 

Enacted by Acts 1973, 63rd Leg., ch. 143 (H.B. 417), § 1, effective May 21, 1973. 
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Sec. 36.053. [Expires September 1, 2015] Investigation. 

(a) The attomey general may take action under Subsection (b) if the atlomey general has reason to bclieve that: 

(1) a person has information or custody or control of documentary material relevant to the subject matter of an 
investigation of an alleged unlawful act; 

(2) a person is committing, has committed, or is about to commit an unlawful act; or 

(3) it is in the public interest to conduct an investigation to ascertain whether a person is committing, has 
committed, or is about to commit an unlawful act. 

(b) In investigating an unlawful act, the attorney general may: 

(1) require the person to file on a prescribed form a statement in writing, under oath or afflrmntion, as to all the 
facts and circumstances concerning the alleged unlawful act and other information considered necessary by 

the attorney general; 

(2) examine under oath 11 person in connection with the alleged unlawful act; and 

(3) el'\ecute in writing and serve on the person a civil investigative demand requiring the person to produce the 
documentary IIUI.terial and permit inspection and copying of the material under Section 36.054. 

(c) The office of the attorney genernl may not release or disclose information that is obtained under Subsection (b)(l) 
or (2) or any documentary material or other record derived from the information except: 

(1) by court order for good cause shown; 

(2) with the consent of the person who provided the information; 

(3) to an employee of the attorney genernl; 

(4) to an agency of this state, the United States, or another state; 

(5) to any attOrney representing the state under Section 36.0.55 or: in a civil action brought under Subchapter C; 

(6) to a political subdivision of this stnte; or 

(7) to a person authorizro by the attorney general to receive the information. 

(d) The attorney general may use documentary material derived from information obtained under Subsection (b)(l) 
or (2), or copies of that material. as the attorney general determines necessary in the enforcement of this chapter, 
including presentation before a court. 

(e) If 11 person fails to ftle a statement as required by Subsection (b)(l) oc fails to submit to an examination as required 
by Subset.;tion (b)(2), lhe attorney general may file in a district court of Travis County a petition for an order to 
compel the person to file the statement or submit to the examination within a period stated by court order. Failure 
to comply with an order entered under this subsection is punishable as contempt. 

(C) An order issued by a district court under this section is subject to appeal to the supreme court. 

mstory 

Enacted by Acts 1995, 74Jh Leg,. ch. 82_1Jllc:..l1:.1J.~ll..1..1. effective September 1, 1995: am. Acts 1997, 75th Leg.~ ch. 
ll5J (S.B. JO), §§ 4.0Ubi. 4.05, effective September 1, 1997 (renumbered from Sec. 36.00.5); am. =Ac=ts::..::2=00=5,_7_9t_1, 
Le~t •. c;h. .. Jf&l£lit .. ~MJ • .JJ., effective September l, 2005. 

Notes 

STATUTORY NOTES 

Editor's Notes. 

Effect of amendments. 

2005 amendment, added (c)- (f). 
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Sec •. 36.054. [Expires September I, 2015] Civil Investigative Demand. 

(a) An investigative demand must: 

(1) state the rule or statute under which the alleged unlawful act is being investigated and the general subject 
malter of the investigation; 

(2) describe the class or classes of documentary material LO be produced with reasonable specificity to fairly 
indicate the d9Cumentary material demanded; 

(3) prescribe a return date within which the documentary material is to be produced; and 

(4) identify an authorized employee of the attorney general to whom the documentary material is to be made 
available for inspection and copying. 

(b) A civil investigative demand may require disclosure of any documentary material that is discoverable under the 
Texas Rules of Civil Procedure. 

(c) Service of an investigative demand may be made by: 

(1) delivering an executed copy of the demand to the person to be served or to a partner, an officer, or an agent 
authorized by appointment or by law to receive service of process on behalf of that person~ 

(2) delivering an executed copy of the demand to the principal place of business in this state of the person to be 
served; or 

(3) mailing by registered or certified mail an executed copy of the demand addressed to the person to be served 
at the person's principal place of business in thla state or, if the person has no place of business in this state, 
to a person's principal office or place of business. 

(d) Documentary material demn:nded under this section &hall be produced for inspection and copying during normal 
business hour& at the office of the attorney general or u agreed by the person served and the attorney &eneral. 

(e) The office of the attorney general may not produce for inspection or copying or otherwise disclose the contents 
of documentary material obtained under this section except: 

(1) by court order for good cause shown; 

(2) with the consent of the person who produced the information; 

(3) to an employee of the attorney genercl; 

(4) to an agency of this state, the United States, or another state; 

(S) to any attorney representing the state under Section 36.055 or in a civil action brought under Subchapter C; 

(6) to a political subdivision of this state; or 

(7) to a person authorized by the attorney general to receive the information. 

(e-1) The attorney general shall prescribe reasonable terms and conditions allowing the documentary material to be 
available for .inspection and copying by the person who produced the material or by an authorized representative 
of that person. The attorney general may use the documentary material or copies of it as the attorney general 
determines necessary in the enforcement of this chapter, including presentation before 11 court. 

(t) A person may file a petition, stating good cause. to extend the return date for the demand or to modify or set aside 
the demand. A petition under this section shall be flied in a. district court of'Ii'avis County and must be filed. before 
tho earlier of: 

(1) the return date specified in the demand; or 

(2) the 20th day iiller the date the demand is served. 

(g) Except as provided by court order, a person on whom a demand has been served under this section shall comply 
with the terms of an .investigative demand. 

(h) A person who has committed an unlawful act in relation to the Medicaid program in this state ba.'> submitted to 
the jurisdiction of this state and personal service of an investignti ve demand under this section may be made on the 6 
person outside of this state. 



(l) This section does not limit the authority of the attorney general to conduct investigations or to access a person's 
documentary materials or other information under another state or federal law, the Texas Rule!> of Civil Procedure, 

or the Federal Ru1es of Civil Procedure. 

(j) If a person fails to comply with an investigative demand, or if copying and reproduction of the docllillentary 
material demanded cannot be satisfactorily accomplished and the person refuses to surrender the documentary 
material, the attorney general may file in a disirici. COi.h1. of Travis Cuu.nLj u. petition fer an order tc enforce t.~e 
investigative demand. 

(k) If a petition is filed under Subsection G), the court may determine the matter presented lllld may enter an order 

to implement this section. 

(0 Failure 10 comply with a final order entered under SubRection (k) is punishable by contempt. 

(m) A fmal order issued by a district court under Subsection (k) is subject to appeal to the supreme court. 

History 

Enacted by A<.:J~ . ..lfl.2.1.Z.4.!ltbf'::&....r;A_!!..24.f.H.]J.,._~52~) •• Ll. effective September 1, 1995; am. Acts 1997, 75th f..$!.&.. ell~ 
!L53 L.$.,P_,_/l,.Q).._! 4.0I(b}, effective September 1, 1997 (renumbered from See. 36.006); am. Ac.ts 2~22th l.e.lf:L. 

£fk..J!Jl!i.J.SJ1JJi3k § 9. effective September 1, 2005. 

Annotations 

Notes 

STATUTORY NOTES 

Editor's Notes. 

Effect ol amendments. 

2005 amendment, in (e), deleted "Except as ordered by a court for good cause shown," in tl1e beginning of the paragraph, 
substituted "except:" for "to a person other than an authorized employee of the attorney general without the consent of the 
person who produced the do<:umcoblry material" in ihc first sentence, and added subparagraphs (1) th.rcugh (?); and 
designated the last two sentences of former (e) as (e-1). 

7 



Rule 496 

Rule 496. Brief 

APJ•I~NDIX n 

SUPREME COURT 

A party who elects to file in this court a brief in addition to the brief 
filed in the Court of Civil Appeals, shall comply as nearly as may be with 
the rules prescribed for briefing causes in the latter court and shall confine 
his briefs to the points raised in the motion for a rehearing and presented 
in the application for a writ of error. The clerk may receive a!nicus curiae. 
briefs or arguments, provided it is shown that copies have been furn~shed 
to all attorneys of record in the case. As. amended by order of Oct. 10, 
1945, effective ·Feb. 1, 1946. 

Source: Te>::as Rule 14 (for Supreme Court), unchanged. . . . 

Rule .497. Order of Trlal of Causes . 
Causes may be tried in such .order ·as the justices of the· Supremci Cotfrt 

may deem to the best interest and convenience .of the parties or their at­
torneys. 

Source:. Art. 1755, with minor textual change. · 

Rqle 498. Argument 
In the argumen't of cas~s in the Supreme Court each side niay 'be. al-· 

lowed thirty minutes in the argument at the bar, with fifteen minutes more 
in .conclusion by the petit,ioner .. In. cases of. very great importance, 'involv­
ing difficult questions, the time ·allotted herein may be extended by the 
cour-t, provided application therefor is ml;lde qefore argument begins. ·Not 
more than twq counsel on each side will be heard,· except on leave of the 
court. 

Sdurce: Texas Rule 16 (for Supreme. Court) in part, unchang.ed. 

Rule 499.. Correspondence 
Correspondence r~lative to any matter before the court must be con­

ducted with ·the clerk and shall not be addressed to any of the justices, 
or to any judge of the Commission of Appeals. 

Source: Texas Rule 20 .(for Supreme Court), unchanged. 

Rule 499-a. Direct Appeals · 
In obedience to an act of the Regular Session of the Forty-eighth 

Legislature approved February 16, 1943, and entitled "An Act author­
izing appeals in certain cases. direct ~rom t.rial courts to the Supreme 
Court; authorizing the Supreme Co.urt to prescribe rules of procedure 
for such appeals; and declaring ·an emergency/' which act w~s passed 
by authority of an amendment known as· Section 3-:b of Article 5 of the 
Constitution, the following procedure .is promulgated: 

'(a) In view of Section 3 of Artic-le 5 of the ·Constitution which con­
fines the appellate jurisdiction of the Supreme Court to questions of 
law .. only, this court under the. present' and iater amend~en.t, abo~e cite·d, 
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JUDGMENT Rule 500 
·,1. \J 

and such present and any future legislation under .it, has and will ta!f,(!·, 1 ~ 
appellate jurisdiction over questions of law only, and in view of Se.c.-:.~: 
tions 3; 6, s.and 16 of such Articles·, will ncit take such jurisdiction from~. 
any court other than a district or county court. 

(b) An a:pp·eal to the Supreme Court directly from such a trial 
court. may present only the constitutionality or unconstitutio1"=J.1ity of 
a statute o~ this State, or the validity or invalidity of an administrative 
order isst;ted by a state board or commission under a statute of this 
State; when the same shall have arisen by reason of the order of a trial 
court granting or denying an it::t'tedocutory or permanent injunction. 

. ' . 
(c) Such appeal shall be in lieu of an appeal to the Court of Civil Ap-

peals and shall be upon such question or questions of law only, and a 
statement of facts shall not be brought up except to such ~xtent as may 
be necessary to show th:;tt the appellant has an interest in the subject 
matter of .the appeal and to show the proof concerning the promulgation 
of any administrative order that. may be involved in the appeal. If the 
case involves. the determination of any contested issue of fact, even 
tl~ough the contested evidence should be adduced as to constitutionality 
or unconstitutionality of a statute, or as to the validity or ·invalidity of 
an administrative order, neither the statute or statutes, above mentioned, 
nor. these rules, apply, and such an appeal will be dismissed: · 

(d) Except where t~ey ate inconsistent with this rule,· the rules now 
or i1ereafter pr!!scrl'bed in instances of appeal to the Courts of Civil Ap­
peals. shall, in so far as they are applicable, apply to appeals to the Su­
preme Court pursuant to such amendment to the Constitution and the 
legislation thereunder. Promulgated by order of June 16, 1943, effec­
tive J;>ecember 31, 1943. 

This is a new rule effective December 31', 1943. 

SECTION 2. JUDGMENT. 

Rule 500. Judgments in Open Court 
In all cases decided by the Supreme Court, its judgments or decrees 

will be prop.ounced ,in open court; and the opinion of the court will be 
reduced to writing. ··in such cases as the court deems of sufficient im­
portance to be reponted. . Where the court, after the submission of a 
case, is q£ the. opinion that the Court of Civil Appeals has entered the 
correct judgment, and that the writ should not have· been granted, the 
court may set aside the ord·er granting the writ, and dismiss or refuse 
the application as though the writ had never be.en· granted, without 

For Constructions and Notes, see Vernon's Annotatild Texas Rules of Civil Procedure 

183 



RULES OF APPELLA'IJ'E PROCEDURE Rule 160 

Rul~ .136. Briefs. of Respondents and Oth;rs 
(a) Time and Place of Filing. Briefs in response 

to the ap1}lication for writ of error shall be filed 
with the Clerk of the Supreme Court within fifteen 
days after the filing of the application for writ of 
.error unless additional time is granted. 

(b) Form. Briefs of the respondent or othet· 
pa.rty shall comply with the pt·ovisions of the rules 
prescribed for an application fot· writ of error and 
particularly with the provisions of Rule 131(b), (c), · 
(e), (f), (g), f.nd (h). 

(c) Objections to Jurisdiction. If the petitioner 
fai1s to assert valid grounds for jurisdiction by the 
Supreme Court, the respondent shall state in the 

brief the reasons that the Supreme Court has no 
jurisdiction. 

(d) Reply and Cross-Points. Respondent shall 
confine his brief to reply points that answer the 
points in the application for writ of error or that 
provide independent grounds for affirmance and to 
such cross-points that respondent has preserved and 
that establish respondent's rights. 

(e) Reliance on Prior Brief. If respondent relies 
upon his brief in the court of appeals, respondent 
shall file with the Clerk of the Supreme Court 
twelve legible copies of such brief. 

(f) Amendment. The brief in response may be 
amended at any time when justice requires· upon 
such reasonable notice as the court may prescribe. 

SECTION TEN. DIRECT APPEALS 

Rule 140. Direct Appeals 

In compli;mce with section 22.001(c) of the 
Government Code, the following rules of procedure 

. for direct appeals to the Supreme Court are promul· 
~a~d. . · . 

In obedience to an act of the Regular Session of 
the I!"'orty-eighth Legislature approved February 16, 
1943, and entitled "An Act authorizing appeals in 
certain cases direct frolfl trial courts to the Supreme 
Court; authorizing the Supreme Court to prescribe 

. rules of procedure for such appeals; and declaring 
:~-. an emergency/' which act was passed by .authority 

of an am~ndment known as section 3-b of Article 5 
of the Constitution, ·the following procedure is 
promulgated:. 

. (a) In view of section 3 of Article 5 of.the Consti· 
.tut.ion which confines the apJ)eilate jurisdiction of 
the Sup1:eme Court to questions of law only, this 
court under tl1e present and later amendment, 
above. cited, an~ such present and any future legis· 
lation under i.i. has and will take appellate jurisdic· 
tion over questions of law ·only, and in view of 
sections 3, 6, 8 and 16 of such Article 5, will not 
take -such jurisdiction from any court other than a 
district or county court. 

(b) An appeal to the Supreme Court directly from 
such a trial court may present only the constitution· 
ality or unconstitutionality or a statute of this State 
\Vhen the same shall have arisen by reason of the 
order of a trial court granting or denying an inter· 
locutory or permanent injunction. 

(c) Such appeal shall be in lieu of an appeal to the 
court of appeals and shaH be upon such question ot· 
questions of la\;V only, and a statement of facts shall 
not be brought up except to such extent as may be 
necessary to show that the appellant has an interest 
in the,subj~ct matter of .the appeal and to show the 
proof concerning the promulgation of any adminis· 
trative order tj1at may be involved in the appeaL If 
the case involves the de~rmination of any ·contested 
issue of fact, even though the contested evidence 
should be adduced as to constitutionality or uncon· 
stitutionality of' a statute, or as to the validity or 
invalidity of :an administrative order, neit~er the 
statute or sl:.:"Ltutes, above ·mentioned, nor these 
rules, apply, ·and such an appeal will be dismissed. 
'{d) Except where they are inconsistent with this 

rule, the rules now or hereafter prescribed in in· 
stances of appeal to the court of appeals shall, 
insofar as they are applicable, apply to appeals to 
the Supreme Court pursuant to such amendment to 
the Constitution and the legislation thereunder. 

SECTION ELEVEN. MOTIONS IN THE SUPREME COURT 

Rule 160. Form and Content of Motions for 
Extension of Time 

All motions for extension of time for filing an 
application for writ of error shall be filed in, direct· 
ed to, and acted upon by the Supreme Court. A 
copy of the motion shall be filed at the same time in 

419 

the court of appeals and the Clerk of the Supreme 
Court shall notify thq court of appeals of the action 
taken on the motion by the Supreme Court. Each 
such motion shall specify the following: 

(a) The court of appeal11 and the date of its judg· 
ment, together with the number and style of the 
case; 

3 
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MOTIONS IN THE SUPREME CO-pRT Rule 160 

Notes and Comments 

Comment: New (e). Former (e) becomes new (f); for­
!!!~!' (f) bel'nmes new (g). 

SECTION TEN. DIRECT APPEALS 

·· :RULE 140~ DIRECT APPEALS 
~n. cornpliance .with' .sec~ion 22.0Ql(c} of the 

Gov~rnment Code, the following rules of procedure 
for ... direct appeals to the Supreme Court are promul· 
gat¢ . .' . . 

. In opedience to an act·of the Regula1· Session o£ 
the Forty-eighth Legislature approved February 16, 
1943.Jmd ~ntitled "An A.~t authorizing appea!s in -
~ertahi. eases O.irect from trial ~Qurts to the Supreme 
'cOurt; authorizing the Supreme Court to pref:!Cl'ibe 
rules. of· procedure for such appeals; and declaring 
·an· emergency," which act was passed by authority 
of an amendment known as section 3-b of Article 5 
:df. the ConstitUtion, th~ following. procedure is 
promulgated: 

(b) When a trial court has granted or denied an 
interlocutory or permanent injunction and its deci­
sion is based ori the grounds of the constitutionality 
or unconstitutionality of any statute of this State, 
the Supreme Co)lr~ shall have jurisdiction Qf a. direct 
appeal of the trial. court's order when the appeal 
contests that court'~ holding regarding the constitu­
tionality or unconstitutionality of the statute. 

(c) Such appeal shall be in lieu· of an app·eal to the 
court of appeals and shall be upon such question or 
questions of law only. A statement of 'facts shall 
not be brought up except to the extent it is neces­
sary to sho>v that the appellant. has an in~rest in 
the subject·matter of the appeal. If tlie· Supreme 
Court W()\).ld be required tO ~e~rl,llin~ any cpntested 
lssue of !act in order to rule Oil the constitutionality 
qf the s~tute 4l':,q~estion as, ru\eil' on b:(the tdal 
court,. the appeal will l;l~ :dis~issed. 

(a) In ~iew of section 3 ·of Article 5 of the Conf?ti­
tution which· confines· the appellate jurisdiction 'Qf 
the Supreme Court to qJ2.estions of law orily, this 
court ·under the present . and later amendment, 
above cited,.and·such present and any future legis· 
lation under it, has and will take appellate jurisdic­
tion over question(3 of }~w· only,· and (n. view of 
sections 3, 6, 8 and ·16 o£ such Article 5, will. not 
take such jurisdiction from any court other than a 
d~trict or c~unty court. 

(d) The r~les goyerni,ng· appeals to tlie courts of 
appeals apply to direct appeals to the Supreme 
Court except when inconsistent with Section 22.001 

'·of the. Government Code and with this rule. 
(Adopted .by· SilprQme ·. Co!D:t. a,ncl. Cqurt of Criminal Ap· 
peals .effectiv:e Sept. 1, 1986; amended by Supreme Court 
effective·J!l~· 1, 1988, .and by Court of Criminal Appeals 
eff~ctive Jan. 1, 1989.) 

... • • < 

SECTION ELEVEN. .MOTIONS''IN THE 
. SUPREME COURT. 

•• • • .;, •• t 

~' '· . •.'• 
RULE ··160. FORM·· AND CONTENT· OF 
MOTIONS FQR EXTE~S~ON. OF TIME 

· .. ;';Alllmotions for. extension of time for filing an 
application for writ of error shall be filed in, direct­
ed to,. and acted upon by the Supreme Court. . A 
copy of'the motion shall be filed at. the same time in 
the court of appeals and the Clerk of the Supreme 
Court shall notify the court of appeals of the action 
taltel):on the·motionby the Supreme Court. ·Each 
such motion shall specify the following: 

325 

. (a). T}i~ court .. ~f appeals. a~d the dat!'l . o~ its 
j)ldgmet:lt, together with .the. number and style of 
the case; . · · 

(o) the .date upon which the list timely motion 
for rehearing was overr.uled; . '. . . 

(c) the deadline for fiHng the application; and 
(d) the facts relied upon to reasonably explain 

the need for an exte11sion. · 
(Adopted by Supreme Court and Court of Criminal Ap· 
peals effective Sept. 1, 1~86.) · · :. ·r 

'•· 
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Rule 134 RULES OF APPELLATE PROC!_!i::.::D::..:UR::..::...;E:;;,__ ________ _ 

transmit to the court of appeals a certified copy of tho 
orders denying, refusing or dism.issi.ng the npplicat!<m 
and of the· ot·der overruling the motion for reheat·mg 
and shall retm·n all filed papers to the Clerk of the 
Court of Appeals, except the applicatiqn for writ of 
er·ror, any brief in response and any other briefs filed· 
in the Supreme Court. 
(Adopted by S~preme Cow·t and Court of Criminal Appeals 
effective Sept.· 1, 19.86; amended by Supreme Court and 
Court of Cl'lminal Appeals effective Sept. 1, l9QO.) 

RULE i35. NOTICE OF GRAN'riNG, ETC. 
When the Supreme Ci:iurt grants, 4enies, refuses or 

disrnisses an application for :wJ.it of error or a motion 
fpr reheru:ing, the clerk ot the co.mt sliiil! MtifY, the 
parties Ol' their attorneys Of i'ecoi•d by letfu].'. ; . 
(Addptcd 'l:iy Supreme CourL and Cout't of Crimhial ~!)peals 
eftective Sept. ·1, 1986; snnerided by Supreme Court 'a11d 
Court of Criminal Appeals effective ·Sept.' 1, 1990:) 

• t I ''"' 

RULE 136. B'RIEFS OF RESPONDENTS 
AND OTitERS . ·.' .. . . 

> ~' ' • 

(a) Time and.Place.of Filing. Briefs in.i•eaponse 
to the application for writ. of el'ror·shall 'be ,filed with 
the Clerk of the :Sup1~eme Coure within fifl;een days 
after the filing of the application for writ Qf error in 
the SupremeCot11:t unless additional tll,ne is:m·anted. 

(b) Form. B1iefs of the respondent or otlier party 
comply with the provisions of the rules pre­

,...,.." n·'" for. an application for writ of erro1· and pat'iic.­
ularly with the provisions of Rule 131(b), (c), (e), (f), 
(g), and (h). 

(c) Objections to Jurisdiction. If the petitioper 
fails to assert valid grounds for jurisdiction by the 
Supreme Court, the respondent shall state in the brief 
the reasons tl1at tlie Supreme Cow·t lias no jurisdic­
tion. 

(d) Reply and Cross-Points. Respondent shall 
confine his brief to reply points that answer the points 
in the application for writ of error or that }Jrovide 

independent grounds for aftu·mance and to such eros~ 
points that respondent has preserved and that esta\j 
!ish respondent's rights. · -~ 

(e) I.-cngth of Briefs. A brief in rc~ponse to t'~ 
application, a brief of an amicus cm·iac as provided 'ijj 
Rule 20 and any other biief sha,~l. not exceed 50 pagp~ 
in length, exctusive of. pages .containing the list b1 
names and addresses of parties, the table ofcontenf:S1 
index of auth01ities;· pointS of error, and a11y adden1! 
dum containing statutes,. r.tiles, regulations, etc: Tng 
comt may, upon mot4on and order, permit a Iong~'M 
brief. · · ·' ·• 

•·• ' •• ' • .. • ·• . .• .. . ';,)J 

(1), R~~j;m~e .on. Prior :B,rief, : If respo.ndent reli{! . 
upon his brl!'l~ in tl~e court of appeals, respondent sh .• 
f'lle \vith .the;fClerk -of .the· Supreme· Com·~ twelv.9! 
legible copies of such brief. · . . '!YJ~ 

(g)_ Aft'!,~l\Qntp~t.:, .'l}le bri~f .i~ resPI?ASc, ItJay .b~ 
amended ,abt~! l~~~~ lW~~· jlisq(!f\\ .11equti;~~ upon 'Stich; 
reasonable' n·otice,as the·.comt. may presCl'lbe. . 

(h) Service of Bricf~:H&y-application illed in the 
comt .of appeals ·t?Ad1 all briefs. filed ;ip.··th~ ;f3upt•erp.e. 
Court shall at ~h,e s.ame, time be :s:erv~d on all ipartill~ 
to the trial court's·:final:judgment ... ,. ·. ·~::: .,· .. ':·,'?! 

(Adopted by Supt~'le Cotlvt'alid'Gourt of Gz:fftiinat A~peal.tit 
effective Sept..'l, l986;' amended by Supreme Court effective! 
Jan. 1, 1988; amehded·by Court of Criminal :Appeals:dffee-:t 
tive Jan.· 1, 19$8;. ~end¢g. by Qo1.1rt ,of Criminal App,e~ll!. 
effective Jan. ~ 1 • .198Q;, !Jlll'endecl by. Suprcm~e .Court a~d., 
Cow-L of Criminal Ar.>P.<!als cl.f~ctive Sept. 1,, 199Q.). , , 

Notes· and Commc~\ts 
Comment: New (r/{, F.~rmer {e),bec~mes new (f); former 

(f) becomes ne~v (g). · · · . . .. 
' • < .• ' • j",' • ' •• ••• ·: 

Conunent to 1990. chiij1ge: This.m:nendrnent, together with 
other similar. a!nendmerits conforming other ,appe~Jate mi!'!$1 
requires the parties to any appeal to ' 1:1erY.e copies .or rul 
papers filed. with the clerk of the appellate c~~rt (except, the 
statement of facts and the transcript), and the clerk rif'the 
appellate·com·t to mail notice• and. copies of itllappellate court 
orpe,rs and ppinions ,on all parties to the trial court's juqg- . 
menl . 

SECTION TEN. DIRECT APP1!1ALS 
TO· THE. SUPREME. COURT· 

RULE 140. DIRECT AP]?EALS 

(a) Application. This rule governs .direct appeals 
to the. Stt}Jreme Cqt,trt authorized by the Constitution 
and by statute. The rules governing appeals to the 
courts of appe~s apply to direct appeals to the Su~ 
preme Court exeept when inconsistent ·with statute or . 
this ntle. . . ' . ' 

may decline to exei:cise judsdiction over a direct' 
appeal of an, ~terlocutor.Y: order if the recoi·d:_is' i:Iot 
adequately developed, or if its decision would:· 'be adVi­
sory, or if the case is not' of such impo'ltaiice ·w···t.il'e 
jurisprudence of the state that a direct appeai shoUld 
be allowed~ ·, · : 

(c) Statement <?fJurisdiction. Appellarft.shall rJW, 
with the record' in the case a statement fully, clearly 

(b) Jurisdiction. '!'he Supreme ·Court may not and plait1ly setting: out the basis asserted for exercise 
take jurisdiction over a· direct appeal from the decision of the Supreme Court's jurisdiction. Appellee may 
of any court other tl1an a district court or county ille a response to appellant's statement of jurisdiction 

or of any question of fact. The Supreme Court within ten days after such statement is filed. 
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SUBMISSION AND ORAL ·ARGUMENT Rule 172 

(d) Preliminary Ruling on Jurisdiction. If the 
S)lpt'qme C.o,ui·~ . nptes probable jurisdi~tion ov.er a 
dii·ect appeal, the partief? shall file briefs as in allY 
other case. If the :::Jupreme C;ourt does noi nuL~;: 
probable jurisdiction over a direct appeal, the appeal 
shall be dismissed. 

(e) Direct Appeal Exclusive While Pending. An 
appellant who has attempted to perfect a direct appeal 
to the Supreme Court may not, during the pendency 
of il1at appeal, pursue an . fl.PP~al · to ,the court of 
appeals. When a direct appe~ is dismissed the appel~ 
lant is not precluded from pi.t:i'suiltg ahy other appeal 
available at the time the direct appeal was filed if the 

~' ' • < 

other appeal is pursued within time periods prescr.ibed 
by these r.ules.:exclusive of the days during which the 
cliJ;ect appeal was· pending. 
(Adopted by· 8ut:n;erne Cuw-t and CG!.!.rt ~r C.dr!!l!!ft.l Ar,fu~ah; 
effective Sept. 1, 1986; amended by Supreme Court effective 
Jan. 1i 1988, and by Court of Criminal Appeals effective Jan. 
1, 1989; amended by S)lpr'eme Court and Court of Criminal 
Appeals effective Sept:·1, 1990.) 

Notes and Comments 
. ·:Comrtietit to 1990 ch;mge: To make express provisions for 
dire'ct appeal proceedings, to make review discretionary in 

· direct appeals; and within time limitations to permit other 
appeals in event a direct appeal is dismissed. 

' . 

·; . :.: SECTION ELEVEN: MOTIONS IN THE SUP~EME COURT 

RULE ·160. FORM AND CONTENT OF 
..... · MOTlONS. FOR EXTENSION OF 

·· ' ':: · ·:·:TIME.:~·· 
: .. ; · ' 1 . ·. . .. · _.. . :n· · 

"·All·motions for extensioi}•of time·for filing an appli~ 
cation!!for ·\.v.rit:of error: shall be. filedqin;· rurected to, 
and acted upon by the Supreme Court. Twelve copies · 
of the mo.tio;n for extension of time shall. be filed in the 

:· S~in·eJA~ · QQur.t,. .A. copy. oi th~ :~oti~~~.shali.' .$o ·.be. 
fUeq,at··,the!~~e tUne in tQE;~.c'ourt of ~pp~als.~d,.thf'l: 

. G~.lill"k .qf Ut~, Supre,we;. Co¢ s~ notify· t:\J,e court· of· 
·appeals of tlie ~ction taken on the .'-motion ·.by the. 
' s.m:>r~~li:e GR~..; : ~i\Ch sucP, ID;Otion shall specify the 
.Io:Q.o.wmg:· . . , . . . . . . , . , . . ; . . 

~ . ; - . - \ 

(a) the court of appeaJs and the date of its judg­
ment1:tBge.~er with the numbe1: ffi;ld style of the case; 

(b) the date upon which the last ·timely motion for 
rehearing was overr.pled; . 

(c). ,the ·deadline for filing the application; and 
(d) the facts relied upon to reasonably explain the 

need for an extension. r 
(Adopted l;iy; Supreme Gotitt'· a,ltd Court of Crintinal Appeals 
effective Sept. 1, 1~86;· 1'\lllenc:J!'ld by Supreme Court and 
CoJ.'!l·~ .of. G~Iminal Apt?erils errective Sept. .1, 1990.) 

: ) I 
0 

1' ~: ! . , ; 

~: . ·.· : . ~ot~~?. and c~~m~nt~ 
Ootilmimt::to 1990 changE!;: To·provide that 12.copies of a . 

11'\0l:.ion ~or extension: be ~!L . 
.,, 

s:E·aT:toN· TWELVE. sUB.MI~_~ioN AND o:R~. ·· 
., .. ;,, MGP.MENT IN THE SUPREME··COURT: 

··~. 

1-' ' • - "·', ' t"J! : •• ~ .. ; • t ; ; t. .. 

•. l:~: ··~.~,<: RUb$.170.· ·SlJBMISSION tlte 1W11.t:shall·have beeri give~ ten·da.ys' before such· 
· · · submission dav. If not so civlfu; t..ltE!:n t!ie case: shall 

· Causes maY. be heard .. and· submitted in su.ch. order " ~ · · , • 1 · · , · '.i • ' -. · be subject to submission on the first regular submis-
as tbe Supreme Cotu:i~ 'lhay• aeem'1o be 'm :the best sion day which falls ten dayi:Ht.ftel;-giving·.of notice. 
interest and conveirlence,bf:the'pai'ties or their attor- (b) Regiliar Subinission :D'ay' ;'' Causes ·n1 the su-

.,s, • .,The.Sptn:ell.l~ C. OJ.!t'j; wa;v:.,deW_t;nU.,,·J:l~ that C~P~ElS 1 · h · b · d · 1 al · · · t, tl preme Court will be regularly submi.tted on Wednes-,Jt d · ~-1'\U put~, .~t)out <lr•, .. ;u.-~m~n tl}>On te day of.ea~h W:t;JEjk, though a case may be set clQwn for 
,.~of-~t least.s~ members .. ::;;\ · ,.: su)Jmjssio11 ~pijn .. another: day by.the permissiqp .. or 
. P.te9 PY Sup~me:Cour!: and CO\lt'H>f <'::riminal Appeals direction of the court. 
rtive Sept. 1, 1986; amended by..{lppreme Court and .. rt . . · i;lf Crimu1al Appeals effec.tive.~ept 1,,.1990.} . . (Adopted by ~uprem,e Co}.l;rt ~nd Court of Criminal Appeals 

effective Sept. '1~ 1986;) · · 
Notes· ana' Coinmerits -

omment to 1990 change: To provide that a vote of at 
t six· of nine members of the Supreme Court is required . 

deny oral argument. · 

RULE 172. ARGUMENT 
(a) Time. In the argument of cases in the Su­

preme. Court, each side may be allowed such time as 
the court or~!ill'S. The court may, upon application 

RULE 17L SUBMISSIQN DAY before the day of argument, extend the time for 
.a) When Case Ready. for Submission! A case argument, aJJ.d may also align the parties for purposes 
11: stand for submission .upon the· fil'st regular day of p:resenting oral arguml;)nt . 

.,,·,the submission of causes .coming after the expira- (b), Nuinber of Counsel. Not more than two coun-
~Qtl of twenty days from the day· on which the writ of sel on each side will be heard, except on leave of the 
~ij!or was granted; · provided the notice of granting court . ., 
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Rule 57. Direct Appeals to the Supreme Court. 

57.1 Application. This rule. govern~ direct· appeals to ·t~e Supreme Com:t . that are 
au.thorized by the Constitution and by statute. Except when inconsistent with a ~tatute or 
this rule, the rules governing appeals to courts ot appe8ls also apply to direct a,ppe~s to. the 
Supreme Court. · · · · · . 

57.2 Juri{ldiction. Tlw Supr~n1e Court may ~ot take .~uris~ic't!on qver ;::t direct appeal 
from the decision of any 'cour~ oth<tr t'tlan a dis~rict court or coun(y court, or ov~r any 
question of' fact. 'rhe Supreme Court may decline to exercise jurisdiction over a di;·ect ~ppeal 
of an interlocutory order ifthe're~ord is not adeqttately developed, o.r ~f ~ts decis.ion wo,hld be 
advisory, or if the case is not of such importance to the jurisprudence of the state that a 
direct appeal should be Jilllowed. . . · . . · 

57.3 Staten~erit of Jurisdiction. Appel~ant mri1:1t fiie with tl1e record. a stat~ment fully 
bu,t p(ainly setting out the basis ass~rted for e~ei·cise of ~e Supreme Co_urt's jw~io:;diction. 
Appepee may fi~e. a respon.se to apl?elli:).:nt'l:l, S~tatement. of juzi,sd.ic:f;io~ w1~4m ~eQ., qaYf!. a,fter 
the statement i.s f}.J,~a. · : . . .. : . · . . . · . . . 
· q7 .4 Preliminary ~lflil~g o,n Ju.rif!diction. If the $uprenie Cot,irt nqf.e~.' pr,qb;l:ble 

jurisdiction over a direct appeal, the parties must file briefs :under Rule 38 a& in ~ other 
ca13e. If the Supreme Court dqes n9t ;nqte propable jurisdiction. over a di'r~;!qt .. a]:lpeal, the 

' . . \ . . . . " . 
appeal will pe dismissed. . . . . . . , . . . 

. 57~5 Direct Appeal Exclu.t~i~t? W.h,ile Penq.ing. If a 4J.rect l'J.Pl?eal to .the .Supr~;ne,Cpurt 
is filed, the parties to the appeal must not, while that appeal is pending, pursqe .an appeal 
to the court of appeals. Bl.lt if the dire~t appeal is qismisseQ.,. any party may pursu~ any other 
appeal, availal:!le at the •,tbne \v.:h~i-the d:ir.~ct appeal W:lfS. fjled. Th~ other appeal ~llilt b~ 
pellfected within ten days after dif:!~ssal of the diJ;ect appelil. ~ , ·. ~ 
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From:              O.C. Hamilton, Jr. 

To:    Chip Babcock, Chair SCAC 

Subject: Report of Sub-Committee on Constitutional Adequacy of Texas 

Garnishment Procedure 

 

The subcommittee discussed the issues via telephone conference. The consensus was that 

the current garnishment rules could be improved. The following are suggested changes to 

the Final Report of the Ancillary Proceeding Task Force on Garnishment. 

 

 
 
SECTION 3. GARNISHMENT 

Rule GARN 1 (616). Application for Writ of Garnishment Before Judgment and 

Order 

(a)   Pending Suit Required for Issuance of Writ. An application for a pre-judgment 

writ of garnishment may be filed at the initiation of a suit or at any time before 

final judgment. 

( b ) Application. An application for a writ of garnishment before judgment must: 

(1) state the nature of the applicant's claim against the respondent in the 

underlying proceeding; 

(2) state one or more statutory grounds for issuance of the writ as provided in 

Chapter 63 of the Civil Practice and Remedies Code and the specific facts 

supporting the statutory grounds for garnishment; and 

(3) state the maximum dollar amount sought to be satisfied by 

garnishment. 

( c ) Verification. The application must be verified or supported by affidavit by one or 

more persons having personal knowledge of relevant facts that are admissible in 

evidence; however, facts may be stated based on information and belief if the 

grounds for belief are specifically stated. 

( d ) Order. 

(1) Issuance Without Notice. No writ shall issue before a final judgment 

except on written order of the court after a hearing, which may be ex 

parte. 

(2) Effect of Pleading. The application shall not be quashed because two or 

more grounds are stated conjunctively or disjunctively. 
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(3) Return. The order must provide that the writ is returnable to the court 

that issued the writ. 

(4) Findings of Fact. The order must include specific findings of fact 

supporting the statutory grounds for issuance of the writ. 

(5) Amount of Property to be Garnished. The order must state the maximum' 

dollar amount to be satisfied by garnishment. 

(6) Safekeeping. The order must command that the property be kept safe and 

preserved subject to further order of the court. 

 

(7) Applicant's Bond. The order must state the amount of the bond required from 

the applicant. The bond must be in an amount which, in the court's opinion, will 

adequately compensate the respondent in the event the applicant fails to 

prosecute the suit to effect and pay all damages and costs as may be adjudged 

against the applicant for wrongful garnishment. 

(8) Respondent's Replevy Bond. The order must set the amount of the 

respondent's replevy bond equal to the amount of the applicant's claim, one 

year's accrual of interest if allowed by law on the claim, and the estimated 

costs of court. 

 (                 e       )                                                                                      Multiple Writs. Writs may issue at the same time, or in succession, without 

requiring the return of the prior writ or writs. Writs may be sent to different counties 

for service by the sheriffs, constables, or other persons authorized by Rule 103 or 

Rule 536 to serve the writs. In the event multiple writs are issued, the applicant 

must inform the officers or persons to whom the writs are delivered that multiple writs 

are outstanding. 

PROPOSED COMMENT TO RULE GARN 1(b)(1) (657(b)(1)): In a garnishment action, 
the respondent is the defendant in the underlying action. 

Rule GARN 2 (617). Applicant's Bond or Other Security for Writ of Garnishment Before 

Judgment 

(  a  )                  Requirement of Bond. A writ of garnishment before judgment may not be issued 

unless the applicant has filed with the clerk or justice of the peace a bond: 

(1) payable to the respondent in the amount set by the court's order; 

(2) with sufficient surety or sureties as approved by the clerk or justice of the 

peace; and 

(3) conditioned on the applicant prosecuting the applicant's suit to effect and paying 

all damages and costs as may be adjudged against the applicant for wrongful 

garnishment. 

(   b   )                               Other Security. In lieu of a bond, the applicant may deposit cash or other security in          

compliance with Rule 14c. 
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( c )                  Review of Applicant's Bond. On reasonable notice, which may be less than three 

days, any party shall have the right to prompt judicial review of the applicant's bond. 

Any party may move to increase or reduce the amount of the bond, or question the 

sufficiency of the surety or sureties. The court's determination may be made on the 

basis of uncontroverted affidavits setting forth facts as would be admissible in evidence; 

otherwise, the parties must submit evidence. After a hearing, the court must issue a 

written order on the motion. 

Rule GARN 3 (618). Application for Writ of Garnishment After Judgment and Order 

(a) Garhishment After Final Judgment. At any time after final judgment, the 

judgment creditor may file with the clerk or justice of the peace an application 

for a writ of garnishment. The judgment, whether based on a liquidated 

or unliquidated demand, shall be deemed final and subsisting for the purpose 

of garnishment from and after the date it is signed, unless a supersedeas bond 

shall have been filed and approved in accordance with the Texas Rules of 

Appellate Procedure or an appeal bond is filed and approved by the justice of 

the peace. 

(b) Application. An application for a writ of garnishment after judgment must state: 

(1) that the applicant has a valid, subsisting judgment;  

(2) that, within the applicant's knowledge, the judgment debtor does not possess 

property in Texas subject to execution sufficient to satisfy the judgment; 

and 

(3) the maximum dollar amount sought to be satisfied by garnishment.  

(c) Verification. The application must be verified or supported by affidavit by one or 

more persons having personal knowledge of relevant facts that are admissible in 

evidence; however, facts may be stated based on information and belief if the 

grounds for belief are specifically stated. 

(d) Order. 

(1) Issuance Without Notice. No writ shall issue except on written order of the 

court after a hearing, which may be ex parte. 

(2) Effect of Pleading. The application shall not be quashed because two or more 

grounds are stated conjunctively or disjunctively. 

(3) Return. The order must provide that the writ is returnable to the court that 

issued the writ. 

(4) Findings of Fact. The order must include specific findings of fact 

supporting the statutory grounds for issuance of the writ. 
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(5) Amount of Property to be Garnished. The order must state the maximum 

dollar amount to be satisfied by garnishment. 

(6) Safekeeping. The order must command that the property be kept safe and 

preserved subject to further order of the court. 

(7) No Bond Required. No bond shall be required to be posted by the 

applicant for a writ of garnishment after final judgment. 

 

(8) Respondent's Replevy Bond. The order must set the amount of the 

respondent's replevy bond equal to the amount of the applicant's claim, one year's 

accrual of interest if allowed by law on the claim, and the estimated costs of 

court. 

(9) Multiple Writs. Writs may issue at the same time, or in succession, without 

requiring the return of the prior writ or writs. Writs may be sent to different counties 

for service by the sheriffs, constables, or other persons authorized by Rule 103 or 

Rule 536 to serve the writs. In the event multiple writs are issued, the 

applicant must inform the officers or persons to whom the writs are delivered 

that multiple writs are outstanding. 

Rule GARN 4 (619). Case Docketed 

When the foregoing requirements of these rules have been complied with, the clerk 

or justice of the peace shall docket the case in the name of the applicant as plaintiff and of the 

garnishee as defendant, and shall immediately issue a writ of garnishment directed to the 

garnishee. 

Rule GARN 5 (620). Contents of Writ of Garnishment 

(a) General Requirements. A writ of garnishment must be dated and signed by the clerk 
or the justice of the peace, bear the seal of the court, and be directed to the garnishee. 

(b) Command of Writ. The writ must command the garnishee to: 

(1) appear before the court out of which the writ is issued at 10 o'clock a.m. of 

the Monday next following the expiration of twenty days from the date the 

writ was served, if the writ is issued out of the district or county court, or the 

Monday next after the expiration of ten days from the date the writ was 

served, if the writ is issued out of the justice court; and 

(2) answer under oath:  

(A) what, if anything, the garnishee was indebted to the respondent as 

of the date the writ was served; 

(B) what, if anything, the garnishee is indebted to the respondent as of 

the date the garnishee is required to appear pursuant to the writ; 
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(C) what effects, if any, of the respondent the garnishee had in its 

possession as of the date the writ was served; 

(D) what effects, if any, of the respondent the garnishee has in its 

possession as of the date the garnishee is required to appear pursuant 

to the writ;  and 

(E) what other persons, if any, within the garnishee’s knowledge, are 

indebted to the respondent or have in their possession effects 

belonging to the respondent. 

 

(c) Form of Writ. The following form of writ may be issued, but any form used must 

contain the Notice to Respondent.  

 

 

“The State of Texas. 

 

“To ________________, Garnishee, greetings: 

 

“Whereas, in the ______ Court of __________ County (if a justice court, state 

also the number of the precinct), in a certain cause wherein _________ is 

plaintiff and ________ is defendant in the underlying proceeding and 

Respondent in this proceeding, the plaintiff, claiming an indebtedness against 

_________[Respondent] of _____ dollars, besides interest and costs of suit, has 

applied for a writ of garnishment against you; therefore you are hereby 

commanded to be and appear before that court at ______ in said county (if the 

writ is issued from the county or district court, here proceed: ‘at 10 o’clock a.m. 

on the Monday next following the expiration of twenty days from the date of 

service hereof.' If the writ is issued from a justice of the peace court, here 

proceed: 'at 10 o'clock a.m. on the Monday next after the expiration of ten days 

from the date of service hereof.' In either event, proceed as follows:) then and 

there to answer under oath: (a) what, if anything, the garnishee was indebted to 

____[Respondent] as of the date the writ was served; (b) what, if anything, the 

garnishee is indebted to [Respondent] as of the date the garnishee is required to 

appear pursuant to the writ; (c) what effects, if any, of  [Respondent] the 

garnishee had in its possession as of the date the writ was served; (d) what 

effects, if any, of ______[Respondent] the garnishee has in its possession as of 

the date the garnishee is required to appear pursuant to the writ; and (e) what 

other persons, if any, within the garnishee's knowledge, are indebted to   

[Respondent] or have in their possession effects belonging to [Respondent]. You 

are further commanded NOT to pay to[Respondent]  any debt  or to 

deliver  to  [Respondent]  any effects, pending further order of this court. 

Herein fail not, but make due answer as the law directs." 
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(d) Notice to Respondent. The face of the writ must display, in not less than 12-point type 

and in a manner calculated to advise a reasonably attentive person, the following notice: 

 

“To________________, Respondent:  

 

“YOU ARE HEREBY NOTIFIED THAT PROPERTY ALLEGED TO BE 

OWNED BY YOU HAS BEEN GARNISHED. GARNISHMENT IS A 

COURT PROCEEDING WHEREBY AN ALLEGED CREDITOR OF 

YOURS IS SEEKING TO ACQUIRE FROM THE GARNISHEE FUNDS OR 

PROPERY ALLEGEDLY OWNED BY YOU. IF YOU CLAIM ANY 

RIGHTS IN THE PROPERTY OR FUNDS, YOU ARE ADVISED: 

 

“YOUR FUNDS OR OTHER PROPERTY MAY BE EXEMPT FROM 

GARNISHMENT UNDER FEDERAL OR STATE LAW. IT MAY BE IN 

YOUR BEST INTEREST TO CONSULT A LAWYER TO DETERMINE IF 

YOUR PROPERTY IS EXEMPT. 

 

“PENDING A DECISION IN THE GARNISHMENT PROCEEDINGS, YOU 

CANNOT REGAIN POSSESSION OF YOUR PROPERTY UNLESS YOU 

FILE A BOND, WHICH IS CASH OR OTHER SECURITY IN AN 

AMOUNT SET BY THE COURT.  

 

“HOWEVER, IF YOU BELIEVE YOUR PROPERTY IS EXEMPT FROM 

GARNISHMENT UNDER STATE OR FEDERAL LAW, OR HAS BEEN 

WRONGFULLY GARNISHED, YOU HAVE A RIGHT TO SEEK TO 

REGAIN POSSESSION OF THE PROPERTY BY FILING WITH THE 

COURT A MOTION TO DISSOLVE OR MODIFY THIS WRIT.” 

(e) Return of Writ. The writ must be made returnable to the court that ordered the issuance 

of the writ in the same manner as a citation. 

 

PROPOSED COMMENT TO RULE GARN 5(b)(2) (620(b)(2)). This rule has been modified 

to make clear that the garnishee must account for property of the respondent in the garnishee's 

possession or knowledge on two dates—the date the writ was served, and the date the garnishee 

is required to appear pursuant to the writ. See First Nat'l Bank in Dallas v. Banco 

Longoria, S.A., 356 S.W.2d 192 (Tex. Civ. App.—San Antonio 1962, writ ref'd n.r.e.) 

(affirming judgment against garnishee that failed to account for funds held on both the date the 

writ was served and the date the garnishee was to answer pursuant to the writ). 

PROPOSED COMMENT TO RULE GARN 5(e) (620(c)). The form of the writ has been 

modified as to justice courts to be consistent with GARN 5(b)(2) (620(b)(2)). 
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RULE GARN 6 (621). Delivery, Service, and Return of Writ 

(   a  )                                                   Delivery of Writ. The clerk or justice of the peace issuing a writ of garnishment 
must deliver the writ to: 

(1) the sheriff, constable, or other person authorized by Rule 103 or Rule 536; or 

(2) the applicant, who must then deliver the writ to the sheriff, constable, or other person 

authorized by Rule 103 or Rule 536. 

(b) Service on Garnishee. The sheriff, constable, or other person authorized by Rule 

 103 or Rule 536 who receives the writ of garnishment must immediately proceed 

to serve the writ by delivering a copy of it to the garnishee; however, only a 

sheriff or constable may serve a writ of garnishment that requires the actual taking of 

possession of property. If the garnishee is a financial institution, service of the writ is 

governed by the service provisions of the Texas Finance Code. 

(c) Return of Writ. The return must be in writing and signed by the sheriff, constable, or 

other person authorized by Rule 103 or Rule 536 who served the writ. The return 

must be delivered to the applicant who must file it filed with the issuing clerk or 

justice of the peace without delay. in the same manner as a citation. 

(d) Service on Respondent. Immediately As soon as practicable following service of 

the writ on the garnishee, the applicant must serve the respondent with a copy of the 

writ of garnishment, the application, accompanying affidavits, and orders of the court. 

Service may be in any manner prescribed for service of citation or as provided in Rule 

21a. A certificate of service evidencing service of a copy of the writ on the respondent 

by the applicant must be on file with the court for at least 10 days prior to the entry 

of a judgment on the garnishment. 

PROPOSED COMMENT TO RULE GARN 6 (621): See Section 63.008 of the Texas 

Civil Practice and Remedies Code and Section 59.008 of the Texas Finance Code. 

Rule GARN 7 (622). Respondent's Replevy Rights 

(a) Where Filed. At any time before judgment, if the garnished property has not been 

previously claimed or sold, the respondent may replevy some or all of the 

property, or the proceeds from the sale of the property if it has been sold under order 

of the court, by filing a replevy bond with the court and serving the applicant with 

a copy of the bond. All motions regarding the garnished property must be filed with 

the court having jurisdiction of the suit. 

(b) Amount and Form of Respondent's Replevy Bond. The respondent's replevy bond 

must be made payable to the applicant in the amount set by the court's order with sufficient 

surety or sureties, as provided by law, to be approved by the court. The bond must be 

conditioned on the respondent satisfying, to the extent of the penal amount of the bond, 

any judgment that may be rendered against the respondent in the suit. 

(c) Other Security. In lieu of a bond, the respondent may deposit cash or other 

security in compliance with Rule 14c. 
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(d) Review of Respondent's Replevy Bond. On reasonable notice, which may be less 

than three days, any party shall have the right to prompt judicial review of the 

respondent's replevy bond. Any party may move to increase or reduce the amount 

of the bond, or question the sufficiency of the surety or sureties. The court's 

determination may be made on the basis of uncontroverted affidavits setting forth 

facts as would be admissible in evidence; otherwise, the parties must submit evidence. 

After a hearing, the court must issue a written order on the motion. 

(e ) Respondent's Right to Possession. If the respondent files a proper replevy bond, 

and the replevy bond is not successfully challenged by the applicant, the court must 

order the release of the garnished property to the respondent within a reasonable 

time after a copy of the court's order is delivered to the garnishee. Before the 

property is released to the respondent, the respondent must pay all expenses 

associated with storage of the property. 

(  f    ) Substitution of Property. On reasonable notice, which may be less than three 

days, the respondent shall have the right to move the court for a substitution of property 

of equal value or greater value as the property garnished. Unless the court orders 

otherwise, no property on which a lien exists may be substituted. 

(1) Court Must Make Findings. If sufficient property has been garnished to 

satisfy the writ, the court may by written order authorize substitution of one or more 

items of respondent's property for all or part of the property garnished. The court 

must include in the order findings as to the value of the property to be substituted. 

(2) Method of Substitution. No garnished personal property shall be deemed 

released until the property to be substituted is delivered to the location 

designated in the court's order. The original property garnished may not be 

released until the respondent pays all costs associated with substitution of the 

property, including all expenses associated with storage of the property. 

(3) Status of Garnishment. Garnishment of substituted property shall be deemed to 
have existed from the date of service of the original writ of garnishment. 

(g) Judgment Against Respondent on Replevy Bond. If the underlying suit is decided 

against a respondent who replevied the garnished property, final judgment must also 

be against all of the obligors on the respondent's replevy bond, jointly and severally, 

for the lesser of (1) the amount of the judgment plus interest and costs, or (2) the 

amount of the replevy bond. 

Rule GARN 8 (623). Garnishee's Answer to Writ of Garnishment 

(   a    ) Garnishee's Answer. The garnishee's answer must be in writing, sworn to, signed 

by the garnishee, and respond to each matter inquired of in the writ of 

garnishment. The garnishee's answer may be filed as in any other civil case at any 

time before default judgment. 
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(b) Judgment by Default. If the garnishee fails to file an answer to the writ of 

garnishment at or before the time directed in the writ, the court may, at any time 

after final judgment has been signed against the respondent, and on or after the 

garnishee's appearance day, sign a default judgment against the garnishee for the 

full amount of the judgment against the respondent together with all interest and 

costs that have accrued in the main case and also in the ancillary garnishment 

proceedings. However, if the garnishee is a financial institution, default judgment 

must be determined by the Texas Finance Code. 

 

PROPOSED COMMENT TO RULE GARN 8 (623): See Section 276.002 of the Texas 

Finance Code. 

 

Rule GARN 9 (624). Garnishee's Answer May Be Controverted 

(a) Either Party May Controvert the Answer. If the applicant is not satisfied with the 

answer of any garnishee, the applicant may controvert the answer by affidavit 

stating that the applicant has good reason to believe, and does believe, that the 

answer of the garnishee is incorrect, stating in what particular the applicant 

believes the answer to be incorrect. The respondent may also, in like manner, 

controvert the answer of the garnishee. 

(b) Place for Trial When Answer Controverted. If the garnishee whose answer is 

controverted is a resident of the county in which the garnishment proceeding is 

pending, or a foreign corporation, the matter shall be tried in the county in which the 

garnishment proceeding is pending. Otherwise, the matter shall be tried in the county 

in which the garnishee resides. 

(c) Procedure for Docketing of Action Against Non-Resident Garnishee. The clerk 

or the justice of the peace of the county of residence of the non-resident garnishee, 

on receipt of certified copies filed by the applicant under the provisions of section 

63.005 of the Texas Civil Practice & Remedies Code, shall docket the case in the 

name of the applicant as plaintiff, and of the garnishee as defendant, and issue a 

notice to the garnishee, stating that the answer has been controverted, and that the issue 

will stand for trial on the docket of the court. The notice shall be directed to the 

garnishee, be dated and signed as other process from the court, and served by delivering 

a copy thereof to the garnishee. It shall be returnable, if issued from the district or 

county court, at ten o'clock a.m. of the Monday next after the expiration of 

twenty days from the date of its service; and if issued from the justice court, at 

ten o'clock a.m. of the Monday next after the expiration of ten days from the date 

of service. Upon the return of the notice served, the matter shall be tried as in other 

cases. 
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Rule GARN 10 (625). Judgment After Answer 

(a) Judgment When Answer Uncontroverted And Garnishee Is Neither Indebted Nor 

Has Effects. 

( 1 )                 The court must enter a take-nothing, judgment against the applicant and in 

favor of the garnishee if it appears from the garnishee's answer that: 

(A) the garnishee is not indebted to the respondent, and was not 

indebted when the writ was served on the garnishee; 

(B) the garnishee does not have in its possession any effects of the 

respondent and did not have such effects in its possession when the writ 

was served; 

(C) the garnishee has either denied that any other persons within its 

knowledge are indebted to the respondent or have in their 

possession effects belonging to the respondent, or else has named all 

persons within its knowledge who are indebted to the 

respondent or have in their possession effects belonging to the 

respondent; and 

(D) the answer of the garnishee has not been controverted. 

( 2 ) Costs.         Costs of the garnishment proceeding, including reasonable 

compensation to the garnishee, shall be taxed against the applicant. 

(b) Judgment When Garnishee is Indebted. 

(1)        If the garnishee's answer admits, or the court finds, that the garnishee is 

indebted to the respondent in any amount, or was indebted when the writ of 

garnishment was served, the court must render judgment for the applicant 

against the garnishee. The judgment must be the lesser of: 

(A) the amount admitted or found to be due to the respondent from the 

garnishee; or 

(B) if that amount is in excess of the amount of the applicant's 

judgment against the respondent with interest and costs, for the full 

amount of the judgment already rendered against the respondent, 

together with interest and costs of the suit in the main case and also in 

the ancillary garnishment proceedings. 
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(2)             Costs. 

(A) If the garnishee's answer is not controverted, and the court enters 

judgment for the amount admitted by the garnishee, costs, 

including reasonable compensation to the garnishee, shall be taxed 

against the respondent. 

(B) If the garnishee's answer is successfully controverted, the 

garnishee is not entitled to recover its costs. 

(C) If the garnishee's answer is not successfully controverted, the court may 

award and apportion the costs, including reasonable 

compensation to the garnishee, as may be appropriate. 

(D) Notwithstanding the above, if the garnishee is determined to be 

indebted to the respondent for less than the amount of the costs of the 

garnishment proceeding, costs in the amount of the indebtedness 

shall be taxed against the respondent, and the balance of the costs shall 

be taxed against the applicant. 

(c)  Judgment When Garnishee Has Effects. 

(1) If the garnishee's answer admits, or the court finds, that the garnishee has in its 

possession, or had in its possession when the writ was served, any personal property of 

the respondent subject to execution, the court must order sale of the personal property 

by execution to satisfy the applicant's judgment against the respondent. The order must 

direct the garnishee to deliver so much of the personal property necessary to satisfy the 

judgment to the sheriff or constable for execution. 

(2) If the garnishee fails to deliver personal property to the sheriff or constable on demand, 

on motion of the applicant, the garnishee must be ordered to appear and show cause why 

it should not be held in contempt of court. 

(3) Costs. 

(A) If the garnishee's answer is not controverted, and the court enters 

judgment ordering the sale of any effects in the possession of the 

garnishee, costs, including reasonable compensation to the 

garnishee, shall be taxed against the respondent. 

(B) If the garnishee's answer is successfully controverted, the 

garnishee is not entitled to recover its costs. 
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(C)  If the garnishee's answer is not successfully controverted, 

the court may award and apportion the costs, including 

reasonable compensation to the garnishee, as may be 

appropriate. 

(d) Garnishee Discharged on Proof of Compliance with Order. It shall be a 

sufficient answer to any claim of the respondent against the garnishee founded on an 

indebtedness of the garnishee, or on the possession by the garnishee of any effects, 

for the garnishee to show that the indebtedness has been paid, or that the effects, 

including any certificates of stock in any incorporated or joint stock company, have 

been delivered to any sheriff or constable as provided in these rules. 

(e) Costs If Writ Dissolved or Overturned. If a writ of garnishment is dissolved or 
overturned on appeal, the costs of the garnishment proceeding, including 
reasonable compensation to the garnishee, shall be taxed against the applicant. 

Rule GARN 11 (626). Dissolution or Modification of Order or Writ 

(a) Motion. Any party, or any person who claims an interest in the garnished 
property, may move the court to dissolve or modify the order or writ, for any ground 
or cause, extrinsic or intrinsic. The motion must be verified and must admit or deny 
each finding set forth in the order directing the issuance of the writ. If the movant is 
unable to admit or deny a finding, the movant must set forth the reasons why the movant 
cannot do so. 

(b) Time for Hearing. Unless the parties agree to an extension of time, the motion 

must be heard promptly, after reasonable notice to all parties, which may be less than 

three days, and the motion must be determined not later than ten days after it is filed. 

(c) Stay of Proceedings. The filing of the motion stays any further proceedings under the 

writ, except for any orders concerning the care, preservation, or sale of any perishable 

property, until a hearing is held, and the motion is determined. 

(d) Conduct of Hearing; Burden of Proof. 

(1) Burden of Applicant. The applicant has the burden to prove the statutory 

grounds relied on for issuance of the writ of garnishment. If the applicant fails 

to carry its burden, the writ must be dissolved and the underlying order set 

aside. 

(2) Burden of Movant. If the applicant carries its burden, the movant has the 

burden to prove the grounds alleged to dissolve or modify the order or writ. 

If the movant seeks to modify the order or writ based upon the value of the 

property, the movant has the burden to prove that the reasonable 
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value of the property garnished exceeds the amount necessary to secure the 

claim, interest for one year, and probable costs. 

(  3   )                                    Hearing. The court's determination may be made after a hearing 

involving all parties, or upon the basis of affidavits setting forth facts as 

would be admissible in evidence. Additional evidence, if tendered by any 

party, may be received and considered. 

(e) Orders Permitted. The court may order the dissolution or modification of the order 

or writ, and may make orders allowing for the care, preservation, disposition, 

or substitution of the property (or the proceeds if the property has been sold), as 

justice may require. If the court modifies its order granting garnishment, it must 

make further orders with respect to the bond, if any, that are consistent with the 

modification of the order. If the movant has given a replevy bond, an order to dissolve 

the writ must release the replevy bond and discharge the sureties thereon. If the writ 

is dissolved, the order must be set aside, the garnished property must be released 

and all expenses associated with storage of the property may be taxed as costs to the 

applicant. 

(f) Third-Party Claimant. If any person other than the applicant or respondent in the original 

suit claims all or part of the garnished property, the court, on motion and hearing, may 

order the release of the property to that third-party claimant. The court may require a 

bond payable to the applicant or respondent, as ordered by the court, in an amount set 

by the court with sufficient surety or sureties and conditioned that the third-party 

claimant will pay, up to the amount of the bond, all damages and costs adjudged 

against the third-party claimant for wrongfully seeking the release of the property. If 

the court does not order the release of the property to the third-party claimant, the 

third-party claimant may follow the procedure for the trial of right of property. 

Rule GARN 12 (627). Perishable Property 

(a) Definition of Perishable Property. Property may be found to be perishable when it is 

in danger of serious and immediate waste or decay, or if the keeping of the property 

until the trial will necessarily be attended with expense or deterioration in value that 

will greatly lessen the amount likely to be realized therefrom. For the purposes of 

this rule, the word "property" refers to personal property garnished pursuant to 

court order. 

(b) Trial Court Discretion. The judge or justice of the peace may make any orders 
necessary for the property's preservation or use. 

(c) Motion and Affidavit for Sale of Perishable Property. If the respondent has not replevied 

property after the garnishment, the applicant or other party claiming an interest in the 

property may file a motion with the clerk or justice of the peace, 



 

 14 

supported by affidavit, stating specific facts to support a finding that the property or any 

portion of the property is perishable. A copy of the motion and affidavit must be delivered to 

the person who is in possession of the property and served on all other parties in any manner 

prescribed for service of citation or as provided in Rule 21a. 

(d) Hearing. The judge or justice of the peace must hear the motion, with or without notice to the 

parties, as the urgency of the case may require. The judge or justice of the peace may, based 

on affidavits or oral testimony, order the sale of the perishable property, and must set the 

amount of the movant's bond, if required. 

(e) Movant's Bond. If the motion for an order of sale is filed by the applicant or 

respondent no bond is required; the applicant or respondent may replevy the property at any 

time before the sale. If the motion for an order of sale is filed by any other person or party, and 

the motion is granted, the court shall not issue the order unless the movant files with the court a 

bond payable to the applicant or respondent as ordered by the court, with one or more good and 

sufficient sureties to be approved by the court, conditioned that the movant will be responsible to the 

applicant or respondent as ordered by the court for any damages, up to the amount of the bond, 

sustained upon a finding that the motion or sale was wrongful. 

(f) Order. An order to sell perishable property must be in writing, specifically describe the 
property to be sold, be directed to a sheriff or constable, and command the sheriff or 
constable to sell the property. If the property is being held by a person other than a sheriff or 
constable, then the sheriff or constable conducting the sale must deliver a copy of the order of 
sale to the person in possession of the property. 

(g) Procedure for Sale of Perishable Property. The sale of perishable property must be 

conducted in the same manner as sales of personal property under execution, provided that the 

judge or justice of the peace may set the time of advertising and sale at a time earlier than ten 

days, according to the exigency of the case, and in that event notice must be given in the 

manner directed by the order. 

(h) Return of Order of Sale. The sheriff or constable conducting the sale of perishable 

property must promptly remit the proceeds of the sale to the clerk or to the justice of the peace. 

The sheriff or constable must sign and file with the papers of the case a written return of the 

order of sale, stating the time and place of the sale, the name of the purchaser, and the amount of 

money received, with an itemized account of the expenses attending the sale. 

Rule GARN 13 (628). Report of Disposition of Property 

When garnished property is claimed, replevied, or sold, or otherwise disposed of after 

the writ has been returned, the sheriff or constable who had custody of the property must 

immediately complete and sign a report describing the disposition of the property. If the 

property was replevied, the report must also describe the condition of the property on the date 

and time of replevy. The report must be filed with the clerk or justice of the peace. 

Rule GARN 14 (629). Amendment of Errors 

(a) Before Order. Before the court issues an order on an application for writ of garnishment, 

the application and any supporting affidavits may be amended to correct any errors. Those 

amendments do not require leave of court or notice to the respondent, but must be filed with 

the clerk or justice of the peace at a time that will not operate as a surprise to the respondent. 



 

 

 

(b) After Order, Before Service of Writ. After the court issues an order on an 

application for writ of garnishment but before the writ of garnishment is served, the 

application, any supporting affidavits, and the bond may be amended to correct any clerical 

errors. Those amendments do not require leave of court or notice to the respondent, but must 

be filed with the clerk or justice of the peace at a time that will not operate as a surprise to the 

respondent. Clerical errors in the court's order for issuance of the writ and the writ of 

garnishment may also be corrected by the court, without notice. 

(c) After Order and Service of Writ. After service of the writ of garnishment, on 

motion, notice, and hearing, the court in which the suit is filed may grant leave to amend clerical 

errors in the application, any supporting affidavits, the bond, the writ of garnishment, or the 

sheriff or constable's return, for good cause, provided the amendment does not change or add to 

the grounds of garnishment stated in the original application. 
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Garnishment Statutes 

Texas Civil Practice & Remedies Code 

§ 63.001. Grounds 

A writ of garnishment is available if: 

(1) an original attachment has been issued; 

(2) a plaintiff sues for a debt and makes an affidavit stating that: 

(A) the debt is just, due, and unpaid; 
(B) within the plaintiffs knowledge, the defendant does not possess property in Texas 

subject to execution sufficient to satisfy the debt; and 
(C) the garnishment is not sought to injure the defendant or the garnishee; or 

(3) a plaintiff has a valid, subsisting judgment and makes an affidavit stating that, 

within the plaintiffs knowledge, the defendant does not possess property in Texas subject to 

execution sufficient to satisfy the judgment. 

§ 63.002. Who May Issue 
The clerk of a district or county court or a justice of the peace may issue a writ of 

garnishment returnable to his court. 

§ 63.003. Effect of Service 

(a) After service of a writ of garnishment, the garnishee may not deliver any effects or pay 

any debt to the defendant. If the garnishee is a corporation or joint-stock company, the 

garnishee may not permit or recognize a sale or transfer of shares or an interest alleged to 

be owned by the defendant. 

(b) A payment, delivery, sale, or transfer made in violation of Subsection (a) is void as to the 

amount of the debt, effects, shares, or interest necessary to satisfy the plaintiffs demand. 

§ 63.004. Current Wages Exempt 

Except as otherwise provided by state or federal law, current wages for personal service are 

not subject to garnishment. The garnishee shall be discharged from the garnishment as to any 

debt to the defendant for current wages. 

§ 63.005. Place for Trial 

(a) If a garnishee other than a foreign corporation is not a resident of the county in which 

the original suit is pending or was tried and a party to the suit files an affidavit controverting 

the garnishee's answer, the issues raised by the answer and controverting affidavit shall be 

tried in the county in which the garnishee resides. The issues may be tried in a court of that 

county that has jurisdiction of the amount of the original judgment if the plaintiff files with 

the court a certified copy of the judgment in the original suit and a certified copy of the 

proceedings in garnishment, including the plaintiff's application for the writ, the garnishee's 

answer, and the controverting affidavit. 

(b) If a garnishee whose answer is controverted is a foreign corporation, the issues raised by 

the answer and controverting affidavit shall be tried in the court in which the original suit is 

pending or was tried. 
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§ 63.006. Administrative Fee for Certain Costs Incurred by Employers 

(a) An employer who is required by state or federal law to deduct from the current wages of 

an employee an amount garnished under a withholding order may deduct monthly an 

administrative fee as provided by Subsection (b) from the employee's disposable earnings in 

addition to the amount required to be withheld under the withholding order. This section 

does not apply to income withholding under Chapter 158, Family Code. 

(b) The administrative fee deducted under Subsection (a) may not exceed the lesser of: 

(1) the actual administrative cost incurred by the employer in complying with the 

withholding order; or 

(2) $ 10 .  

(c) For the purposes of this section, "withholding order" means: 

(1) a withholding order issued under Section 488A, Part F, Subchapter IV, Higher 

Education Act of 1965 (20 U.S.C. Section 1095a); and 

(2) any analogous order issued under a state or federal law that: 

(A) requires the garnishment of an employee's current wages; and 

(B) does not contain an express provision authorizing or prohibiting the payment of the 

administrative costs incurred by the employer in complying with the garnishment by the 

affected employee. 

§ 63.007. Garnishment of Funds Held in Inmate Trust Fund 
(a) A writ of garnishment may be issued against an inmate trust fund held under the 

authority of the Texas Department of Criminal Justice under Section 501.014,  

Government Code, to encumber money that is held for the benefit of an inmate in the fund. 

(b) The state's sovereign immunity to suit is waived only to the extent necessary to 

authorize a garnishment action in accordance with this section. 

§ 63.008. Financial Institution As Garnishee 
Service of a writ of garnishment on a financial institution named as the garnishee in the writ 

is governed by Section 59.008, Finance Code. 

§ 65.001. Application of Equity Principles 

The principles governing courts of equity govern injunction proceedings if not in conflict 

with this chapter or other law. 

§ 65.002. Restraining Order or Injunction Affecting Customer of Financial 

Institution 

Service or delivery of a restraining order or injunction affecting property held by a 

financial institution in the name of or on behalf of a customer of the financial institution is 

governed by Section 59.008, Finance Code. 

§ 65.003. to 65.010 [Reserved for expansion] 
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