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SCAC MEETING AGENDA-2nd AMENDED 
Friday, August 11, 2017 

9:00 a.m. 
 

Location: State Bar of Texas 
  1414 Colorado Street, Room 101 
  Hatton Sumners Room 
  Austin, Texas  78701 

(512) 427-1463 
 

1. WELCOME (Babcock) 
 
2. STATUS REPORT FROM CHIEF JUSTICE HECHT 

Chief Justice Hecht will report on Supreme Court actions and those of other courts related to 
the Supreme Court Advisory Committee since the June 9 meeting.   
 

3. GUIDELINES FOR SOCIAL MEDIA USE BY JUDGES 
 216-299a Sub-Committee Members: 
 Prof. Elaine Carlson – Chair 
 Hon. David Peeples – Vice Chair 
 Hon. Kent Sullivan 
 Alistair B. Dawson 
 O. C. Hamilton 
 Robert Meadows 
 Thomas C. Riney 

 
(a) Judges’ Use of Social Media (Proposal for Discussion)– August 8, 2017 
(b) Code of Judicial Conduct-Pre-2002 and Current Canon 5; Canon 3-B(10) 
(b1) Rules of Engagement 
(b2) ABA Formal Opinion 

 
4. PROPOSED AMENDMENTS TO THE CODE OF JUDICIAL CONDUCT AND 

POLICIES ON ASSISTANCE TO COURT PATRONS BY COURT AND LIBRARY 
STAFF 

 Judicial Administration Sub-Committee Members: 
 Nina Cortell - Chair 
 Hon. David Peeples – Vice Chair 
 Hon. Tom Gray 
 Prof. Lonny Hoffman 
 Hon. David Newell 
 Hon. Bill Boyce 
 Michael A. Hatchell 
 Kennon Wooten 
 

(b3) August 2, 2017 Email from Nina Cortell re Proposals Regarding Self-Represented 
Litigants 

(c) TAJC Report for SCAC on TAJC Amendment and Policies-July 6, 2017 
(d) TAJC Proposed Amendment To The Code of Judicial Conduct w/Combined Exhibits-

May 2, 2016 
(e) Canon 3: Texas Code of Judicial Conduct 
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5. TEXAS RULE OF CIVIL PROCEDURE 145 
 15-165a Sub-Committee Members: 

Richard Orsinger – Chair 
Frank Gilstrap – Vice Chair 
Professor Alexandra Albright 
Professor Elaine Carlson 
Nina Cortell 
Professor William Dorsaneo  
O. C. Hamilton 
Pete Schenkkan 
Hon. Anahid Estevez 
Trish McAllister w/Texas Access To Justice 

 
(f) April 23, 2017 Memo from Rule 15-165a Subcommittee regarding Report on Suggested 

Changes to TRCP 145 
 
6. SUPERSEDEAS RULES FOR STATE-ACTOR APPELLANTS 
 Appellate Rules Sub-Committee Members: 

Prof. William Dorsaneo – Chair 
Pamela Baron – Vice Chair 
Hon. Bill Boyce 
Hon. Brett Busby 
Prof. Elaine Carlson 
Frank Gilstrap 
Charles Watson 
Evan Young 
Scott Stolley 

 
(g) July 20, 2017 Memo from Appellate Rules Subcommittee regarding Amendment to 

TRAP 24 
 
7. TEXAS RULE OF APPELLATE PROCEDURE 11 
 Appellate Rules Sub-Committee Members: 

Prof. William Dorsaneo – Chair 
Pamela Baron – Vice Chair 
Hon. Bill Boyce 
Hon. Brett Busby 
Prof. Elaine Carlson 
Frank Gilstrap 
Charles Watson 
Evan Young 
Scott Stolley 
 

(h) July 20, 2017 Memo from Appellate Rules Subcommittee regarding Amendment to 
TRAP 11 



PROPOSAL FOR DISCUSSION 
AUGUST 11, 2017 SCAC MEETING 

 
 

Proposed subsection J below would be added to the Code of Judicial Conduct 
(Canon 4––Conducting the Judge’s Extra‐Judicial Activities to Minimize the Risk 
of Conflict With Judicial Obligations) 

 
 

J.   Use of Electronic Social Media. 
 
[Alternative A]: The provisions of this Code apply to a judge’s use of electronic social media 
platforms. 
 
[Alternative B]:  The provisions of this Code that govern a judge’s communications in person, on 
paper, and by electronic methods also govern a judge’s use of electronic social media 
platforms.  In all communications, a judge must avoid conduct that undermines the judge’s 
independence and integrity, and the appearance of impartiality. 
 

COMMENT 

Electronic  social  media  platforms  have  become  powerful  communication  tools  for  persons 
holding  public  office.    Social media  platforms  allow  easy  and  quick  communication, with  the 
prospect of  instant  forwarding  to  larger audiences.   But  the  features  that make  social media 
platforms politically useful can also threaten ethical standards that govern judges. 
 
Social media communications differ from traditional in‐person and written communications.  A 
statement or photograph can be disseminated to thousands in an  instant—without the actual 
consent or knowledge of the person who posted it (or any person mentioned in the statement 
or pictured  in  the photograph).   Postings can also  invite  response and discussion, over which 
the  original  poster  has  no  control.    Seemingly  private  remarks  can  quickly  be  taken  out  of 
context  and  broadcast  in much wider  circles  than  the  speaker  intended.    Like written  state‐
ments, statements and photographs on social media can lie dormant and then be recirculated 
long  after  the  original  posting.    Social media  platforms  also  create  new  and  unique  relation‐
ships, such as “friends” and “followers”.  Postings can be “liked” in an instant, without pause for 
reflection or  thought.    All  this  can undermine public  perceptions  of  judicial  dignity,  integrity, 
and  impartiality.    Careless  statements  could  also be  the basis  for  recusal motions  that might 
undermine confidence in the judiciary. 
 
All parts of this Code apply to a judge’s use of electronic social media platforms.  Judges must 
take care that their use of social media platforms satisfies the Code’s high standards of dignity, 
integrity, and impartiality, and Canon 5’s prohibition of inappropriate political activity. 
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We live in a wired world where Twitter processes more than one billion tweets every 48 hours. Harnessing technology has 
helped courts be more transparent than ever; witness, for example, the Texas Supreme Court’s webcasting and archiving of 
oral arguments, providing free online access to court records, and, of course, enabling Texans to file documents 
electronically. Judges continue to use social networking in their personal and professional lives to greater extents than before, 
as they seek to not only stay connected to the community they serve but also to reap the practical benefits of raising funds 
and voter awareness in judicial elections. 
  
Yet, not surprisingly, more judges using such platforms often translates to more judges using social media badly, despite the 
guidance available from judicial ethics opinions in 15 states, a 2013 American Bar Association formal ethics opinion that 
green-lighted judicial use of social media, and, for federal judges, Opinion 112 issued in 2014 by the Judicial Conference of 
the United States Committee on Codes of Conduct. For some jurists, the problems arise in the context of election campaigns, 
such as when District Judge Jan Satterfield of Kansas liked the Facebook page of a candidate for sheriff, which was viewed 
by the Kansas Commission on Judicial Qualifications as an impermissible endorsement.1 For others, the problem is the 
unfortunate overlap between personal lives and professional personas, such as the resignation of Dianna Bennington, a 
former city court judge in Indiana whose personal Facebook posts during an acrimonious child support dispute with her 
children’s father led to a finding of “injudicious behavior.”2 

  
Other judges have courted criticism and faced recusal motions and disciplinary actions for using social media sites in their 
judicial capacities. For example, in July 2015, Galveston County District Court Judge Michelle Slaughter faced a trial before 
a special court of review after appealing a public admonition from the State Commission on Judicial Conduct. The charges 
centered on Facebook posts she had made referencing cases pending in her court, including a criminal trial dubbed the “boy 
in the box” case by local media. The commission claimed that Slaughter’s posts were inconsistent with her duties as a judge, 
cast doubt on her impartiality, and undermined public confidence in the judiciary. She maintained that her brief, factual 
statements (such as the post that a “big criminal trial” was starting) did not comment on the evidence or witnesses and did not 
indicate any learning toward one side or the other. Moreover, she argued that her Facebook posts were simply part of her 
fulfillment of a campaign promise to be transparent and to keep the public informed about the cases being tried in her court. 
  
In a per curiam opinion issued September 30, 2015, the Special Court of Review of Texas dismissed the public admonition 
and found Slaughter not guilty of all charges.3 Noting social media’s “transformative effect on society” as well as the fact that 
“no rule, canon of ethics, or judicial *101 ethics opinion in Texas prohibits Texas judges from using social media outlets like 
Facebook,” the court found no evidence that Slaughter’s online comments “would suggest to a reasonable person the judge’s 
probable decision on any particular case or that would cause reasonable doubt on the judge’s capacity to act impartially as a 
judge.”4 The court also rejected the notion that her postings or the fact that she was recused from the underlying case 
amounted to any misuse of her office or a violation of the Canons of the Code of Judicial Conduct, although it did caution 
that “comments made by judges about pending proceedings” may “detract from the public trust and confidence in the 
administration of justice.”5 
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Recent episodes involving judges who went beyond innocuous factual statements illustrate the validity of the Texas Court of 
Special Review’s concerns. In November 2015, Senior Judge Edward Bearse was publicly reprimanded by the Minnesota 
Board on Judicial Standards for his Facebook posts about cases he was presiding over--including one that resulted in a 
vacated verdict.6 Bearse (who had served on the bench for 32 years, retired in 2006, and was sitting statewide by 
appointment) referred to Hennepin County District Court in one post as “a zoo.”7 In another, he reflected on a case in which 
the defense counsel had to be taken away by an ambulance mid-trial, likely to result “in chaos because defendant has to hire a 
new lawyer who will most likely want to start over and a very vulnerable woman will have to spend another day on the 
witness stand. ...”8 During State v. Weaver, a sex trafficking trial, Bearse posted the following: 

Some things I guess will never change. I just love doing the stress of jury trials. In a Felony trial now 
State prosecuting a pimp. Cases are always difficult because the women (as in this case also) will not 
cooperate. We will see what the 12 citizens in the jury box do.9 

  
After a guilty verdict, the prosecutor discovered Bearse’s Facebook post and disclosed it to the defense, who successfully 
moved for a new trial because of the prejudgment implied by the post. Bearse explained that he was new to Facebook, was 
unaware of privacy settings, and didn’t realize his posts were publicly viewable. The board concluded that he had put his 
“personal communication preferences above his judicial responsibilities,” given at least the appearance of a lack of 
impartiality, and had engaged in “conduct prejudicial to the administration of justice that brings the judicial office into 
disrepute.”10 

  
In Kentucky, Circuit Court Judge Olu Stevens ignited a firestorm of controversy with his Facebook posts. Early in 2015, 
Stevens went on Facebook to vent his frustration with a victim impact statement made by the mother of a white child who 
had witnessed a home invasion by two black men and was supposedly “in constant fear of black men.” In his post, Stevens--
who is African-American--condemned the statements and accused the mother of attributing “her own views to her child as a 
manner of sanitizing them.”11 And after he dismissed a nearly all-white jury panel--upon request from the public defender--in 
a case with an African-American defendant, Stevens posted about it on Facebook, prompting prosecutors to seek his recusal 
from all pending criminal cases. The situation reached the Kentucky Supreme Court, with Stevens’s posts also denouncing 
Commonwealth’s Attorney Thomas Wine for alleged racism and including the comment, “Going to the Kentucky Supreme 
Court to protect the right to impanel alt-white juries is not where we need to be in 2015. Do not sit silently. Stand up. Speak 
up.”12 Wine demanded Stevens’s disqualification due to the “inflammatory” Facebook posts.13 

  
Kentucky Supreme Court Chief Justice John D. Minton Jr. ordered the parties to mediate their differences. And although an 
agreement was reached in December, just days later Wine claimed that Stevens had violated the accord with yet another 
Facebook post in which he asserted that his critics’ goal was “taking my position in order to silence me.”14 

  
Venturing onto Twitter can also be problematic for judges who neglect to diligently self-censor. The 9th Circuit is currently 
weighing a challenge to a ruling by U.S. District Court Judge William B. Shubb in the case of U.S. v. Sierra Pacific 
Industries.15 The case arose out of a 2007 wildfire that devastated nearly 65,000 acres in California. The federal government, 
which blamed lumber producer Sierra Pacific, reached a settlement that the lumber company sought to vacate. Shubb denied 
Sierra Pacific’s motion. In its appeal, the company pointed out that not only was Shubb a Twitter follower of the federal 
prosecutors on the case--and had purportedly received tweets about the merits of the case from the Eastern District of 
California’s Twitter handle (@EDCAnews)--but also that he himself had tweeted about the case from his then-public Twitter 
account (@Nostalgist1). Shubb allegedly tweeted, “Sierra Pacific still liable for Moonlight Fire damages,” and also linked to 
a news article about the case--all while the case was still pending.16 As Sierra Pacific’s lawyers pointed out, the tweet was 
inaccurate (no finding of liability was ever made) and it also increased the appearance of bias and “prejudices Sierra Pacific 
and all Defendants in the pending state court appeal regarding the Moonlight Fire.”17 

  
With judges elected in 39 states (including Texas), social media is a fruitful way to engage with the community as well as an 
invaluable means of raising visibility, building awareness, and leveraging the support of key influencers and opinion leaders. 
Texas--along with many courts and judicial ethics authorities across the country--has rejected the notion that a person’s mere 
status as a Facebook “friend” or other social networking connection with a judge is enough to convey the appearance of a 
special relationship or position of influence with that judge.18 

  
However, judges need to be mindful of the power, specific features, and limitations of sites like Facebook and Twitter. 
“Judge” need not be synonymous with humorless fuddy-duddy, but certain cardinal rules must be followed. Chief among 
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these is that the ethical restrictions applicable to every other means of communication are just as applicable *102 to social 
media. For example, judges shouldn’t discuss pending cases--period. And before posting, tweeting, or responding to what 
someone else has posted or tweeted, judges need to ask themselves whether their statement could be seen as inappropriate or 
conveying partiality or bias. Judges are free to use social media, a terrific, low-cost way to remove distance and demystify the 
judiciary. But they must exercise caution, taking care to honor the distinctive constitutional role they’ve taken on as well as 
the public’s confidence in the judiciary. Whether they’re crafting a 140-page opinion or a 140-character tweet, judges must 
always be judicious. 
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Formal Opinion 462                                                                                                        February 21, 2013 
Judge's Use of Electronic Social Networking Media 

 
A judge may participate in electronic social networking, but as with all social relationships and contacts, a 
judge must comply with relevant provisions of the Code of Judicial Conduct and avoid any conduct that 
would undermine the judge’s independence, integrity, or impartiality, or create an appearance of 
impropriety. 1 

 
In this opinion, the Committee discusses a judge’s participation in electronic social networking. 

The Committee will use the term “electronic social media” (“ESM”) to refer to internet-based electronic 
social networking sites that require an individual to affirmatively join and accept or reject connection with 
particular persons. 2

 

 
Judges and Electronic Social Media 

 
In recent years, new and relatively easy-to-use technology and software have been introduced that 

allow users to share information about themselves and to post information on others' social networking 
sites. Such technology, which has become an everyday part of worldwide culture, is frequently updated, 
and different forms undoubtedly will emerge. 

Social interactions of all kinds, including ESM, can be beneficial to judges to prevent them from 
being thought of as isolated or out of touch.    This opinion examines to what extent a judge’s participation 
in ESM raises concerns under the Model Code of Judicial Conduct. 

Upon assuming the bench, judges accept a duty to “respect and honor the judicial office as a 
public trust and strive to maintain and enhance confidence in the legal system.” 3 Although judges are full- 
fledged members of their communities, nevertheless, they “should expect to be the subject of public 
scrutiny that might be viewed as burdensome if applied to other citizens….” 4  All of a judge’s social 
contacts, however made and in whatever context, including ESM, are governed by the requirement that 
judges must at all times act in a manner “that promotes public confidence in the independence, integrity, 
and impartiality of the judiciary,” and must “avoid impropriety and the appearance of impropriety.” 5   This 
requires that the judge be sensitive to the appearance of relationships with others. 

The Model Code requires judges to “maintain the dignity of judicial office at all times, and avoid 
both impropriety and the appearance of impropriety in their professional and personal lives.” 6   Thus judges 
must be very thoughtful in their interactions with others, particularly when using ESM.   Judges must 
assume that comments posted to an ESM site will not remain within the circle of the judge’s connections. 
Comments, images, or profile information, some of which might prove embarrassing if publicly revealed, 
may be electronically transmitted without the judge's knowledge or permission to persons unknown to the 
judge or to other unintended recipients. Such dissemination has the potential to compromise or appear to 

 
 
 
 

1  This opinion is based on the ABA Model Code of Judicial Conduct as amended by the ABA House of Delegates 
through August 2012. The laws, court rules, regulations, rules of professional and judicial conduct, and opinions 
promulgated in individual jurisdictions are controlling. 
2 This opinion does not address other activities such as blogging, participation on discussion boards or listserves, and 
interactive gaming. 
3 Model Code, Preamble [1]. 
4 Model Code Rule 1.2 cmt. 2. 
5   Model  Code  Rule 1.2.  But  see  Dahlia  Lithwick  and  Graham  Vyse,  "Tweet  Justice,"  SLATE  (April  30,  2010), 
(describing how state judge circumvents ethical rules prohibiting ex parte communications between judges and lawyers 
by asking lawyers to "de-friend" her from their ESM page when they're trying cases before her; judge also used her 
ESM   account   to   monitor   status   updates   by   lawyers   who   appeared   before   her),   article   available   at 
http://www.slate.com/articles/news_and_politics/jurisprudence/2010/04/tweet_justice.html. 
6 Model Code, Preamble [2]. 
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compromise the independence, integrity, and impartiality of the judge, as well as to undermine public 
confidence in the judiciary. 7 

There are obvious differences between in-person and digital social interactions. In contrast to 
fluid,  face-to-face  conversation  that  usually  remains  among  the  participants,  messages,  videos,  or 
photographs posted to ESM may be disseminated to thousands of people without the consent or knowledge 
of the original poster. Such data have long, perhaps permanent, digital lives such that statements may be 
recovered, circulated or printed years after being sent.  In addition, relations over the internet may be more 
difficult to manage because, devoid of in-person visual or vocal cues, messages may be taken out of 
context, misinterpreted, or relayed incorrectly. 8 

A judge who participates in ESM should be mindful of relevant provisions of the Model Code. For 
example, while sharing comments, photographs, and other information, a judge must keep in mind the 
requirements of Rule 1.2 that call upon the judge to act in a manner that promotes public confidence in the 
judiciary, as previously discussed. The judge should not form relationships with persons or organizations 
that may violate Rule 2.4(C) by conveying an impression that these persons or organizations are in a 
position to influence the judge. A judge must also take care to avoid comments and interactions that may be 
interpreted as ex parte communications concerning pending or impending matters in violation of Rule 
2.9(A), and avoid using any ESM site to obtain information regarding a matter before the judge in violation 
of Rule 2.9(C). Indeed, a judge should avoid comment about a pending or impending matter in any court to 
comply with Rule 2.10, and take care not to offer legal advice in violation of Rule 3.10. 

There also may be disclosure or disqualification concerns regarding judges participating on ESM 
sites used by lawyers and others who may appear before the judge.9 These concerns have been addressed in 
judicial ethics advisory opinions in a number of states. The drafting committees have expressed a wide 
range of views as to whether a judge may “friend” lawyers and others who may appear before the judge, 
ranging from outright prohibition to permission with appropriate cautions. 10      A judge who has an ESM 
connection with a lawyer or party who has a pending or impending matter before the court must evaluate 
that ESM connection to determine whether the judge should disclose the relationship  prior to, or at the 
initial appearance of  the  person before the  court.11      In  this regard, context is  significant. 12      Simple 

 
7  See Model Code Rule 1.2 cmt. 3. Cf. New York Jud. Eth. Adv. Op. 08-176 (2009) (judge who uses ESM should 
exercise appropriate degree of discretion in how to use the social network and should stay abreast of features and new 
developments that may impact judicial duties).  Regarding new ESM website developments, it should be noted that if 
judges do not log onto their ESM sites on a somewhat regular basis, they are at risk of not knowing the latest update in 
privacy settings or terms of service that affect how their personal information is shared.  They can eliminate this risk by 
deactivating their accounts. 
8  Jeffrey Rosen, “The Web Means the End of Forgetting”, N.Y. TIMES  MAGAZINE (July 21, 2010) accessible at 
http://www.nytimes.com/2010/07/25/magazine/25privacy-t2.html?pagewanted=all. 
9  See, e.g., California Judges Ass’n Judicial Ethics Comm. Op. 66 (2010) (judges may not include in social network 
lawyers who have case pending before judge); Florida Sup. Ct. Jud. Eth. Adv. Comm. Op. 2009-20 (2009) (judge may 
not include lawyers who may appear before judge in social network or permit such lawyers to add judge to their social 
network circle); Ethics Committee of the Ky. Jud. Formal Jud. Eth. Op. JE-119 (judges should be mindful of "whether 
on-line connections alone or in combination with other facts rise to the level of 'a close social relationship'" that should 
be disclosed and/or require recusal); Ohio Sup. Ct. Bd. of Comm'rs on Grievances and Discipline Op. 2010-7 (2010) 
(judge may have ESM relationship with lawyer who appears as counsel in case before judge as long as relationship 
comports with ethics rules); South Carolina Jud. Dep’t Advisory Comm. on Standards of Jud. Conduct, Op. No. 17- 
2009 (magistrate judge may have ESM relationship with lawyers as long as they do not discuss anything related to 
judge’s judicial position).  See also John Schwartz, “For Judges on Facebook, Friendship Has Limits,” N.Y. TIMES, 
Dec. 11, 2009, at A25. Cf. Florida Sup. Ct. Jud. Eth. Adv. Comm. Op. 2010-04 (2010) (judge’s judicial assistant may 
add lawyers who may appear before judge to social networking site as long as the activity is conducted entirely 
independent of judge and without reference to judge or judge’s office). 
10  See discussion in Geyh, Alfini, Lubet and Shaman, JUDICIAL CONDUCT AND ETHICS  (5th  Edition, forthcoming), 
Section 10.05E. 
11  California Judges Assn. Judicial Ethics Comm. Op. 66 ( need for disclosure arises from peculiar nature of online 
social  networking  sites,  where  evidence  of  connection  between  lawyer  and  judge  is  widespread  but  nature  of 
connection may not be readily apparent). See also New York Jud. Eth. Adv. Op. 08-176 (judge must consider whether 
any online connections, alone or in combination with other facts, rise to level of close social relationship requiring 
disclosure and/or recusal); Ohio Opinion 2010-7 (same). 
12 Florida Sup. Ct. Jud. Eth. Adv. Comm. Op. 2010-06 (2010) (judge who is member of voluntary bar association not 
required to drop lawyers who are also members of that organization from organization’s  ESM site; members use the 
site to communicate among themselves about organization and other non-legal matters). See also Raymond McKoski, 
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designation as an ESM connection does not, in and of itself, indicate the degree or intensity of a judge’s 
relationship with a person. 13

 

Because of the open and casual nature of ESM communication, a judge will seldom have an 
affirmative  duty  to  disclose  an  ESM  connection.  If  that  connection  includes  current  and  frequent 
communication, the judge must very carefully consider whether that connection must be disclosed. When a 
judge knows that a party, a witness, or a lawyer appearing before the judge has an ESM connection with the 
judge, the judge must be mindful that such connection may give rise to the level of social relationship or 
the perception of a relationship that requires disclosure or recusal. 14     The judge must remember that 
personal bias or prejudice concerning a party or lawyer is the sole basis for disqualification under Rule 2.11 
that is not waivable by parties in a dispute being adjudicated by that judge.  The judge should conduct the 
same analysis that must be made whenever matters before the court involve persons the judge knows or has 
a connection with professionally or personally. 15    A judge should disclose on the record information the 
judge believes the parties or their lawyers might reasonably consider relevant to a possible motion for 
disqualification even if the judge believes there is no basis for the disqualification. 16   For example, a judge 
may decide to disclose that the judge and a party, a party’s lawyer or a witness have an ESM connection, 
but that the judge believes the connection has not resulted in a relationship requiring disqualification. 
However, nothing requires a judge to search all of the judge’s ESM connections if a judge does not have 
specific knowledge of an ESM connection that rises to the level of an actual or perceived problematic 
relationship with any individual. 

 
Judges’ Use of Electronic Social Media in Election Campaigns 

 
Canon 4 of the Model Code permits a judge or judicial candidate to, with certain enumerated 

exceptions, engage in political or campaign activity. Comment [1] to Rule 4.1 states that, although the Rule 
imposes "narrowly tailored restrictions” on judges' political activities, "to the greatest extent possible," 
judges and judicial candidates must "be free and appear to be free from political influence and political 
pressure.” 

Rule 4.1(A)(8) prohibits a judge from personally soliciting or accepting campaign contributions 
other than through a campaign committee authorized by Rule 4.4. The Code does not address or restrict a 
judge’s or campaign committee’s method of communication.  In jurisdictions where judges are elected, 
ESM  has  become  a  campaign  tool  to  raise  campaign  funds  and  to  provide  information  about  the 
candidate.17   Websites  and  ESM  promoting  the  candidacy  of  a  judge  or  judicial  candidate  may  be 

 
 
 
 

“Reestablishing Actual Impartiality as the Fundamental Value of Judicial Ethics:  Lessons from ‘Big Judge Davis’," 99 
KY. L.J. 259, 291 (2010-11) (nineteenth century judge universally recognized as impartial despite off-bench alliances, 
especially with Abraham Lincoln); Schwartz, supra note 9 (“Judges do not drop out of society when they become 
judges…. The people who were their friends before they went on the bench remained their friends, and many of them 
were lawyers.”) (quoting New York University Prof. Stephen Gillers). 
13 See Ethics Committee of the Ky. Jud. Formal Jud. Eth. Op. JE-119 (2010) (designation as an ESM follower does not, 
in and of itself, indicate the degree or intensity of judge's relationship with the person). 
14  See, e.g., New York Judicial Ethics Advisory Opinion 08-176, supra n. 8. See also Ashby Jones, “Why You 
Shouldn’t Take It Hard If a Judge Rejects Your Friend Request,” WALL ST. J. LAW BLOG (Dec. 9, 2009) (“‘friending’ 
may be more than say an exchange of business cards but it is well short of any true friendship”); Jennifer Ellis, “Should 
Judges Recuse Themselves Because of a Facebook Friendship?” (Nov. 2011) (state attorney general requested that 
judge reverse decision to suppress evidence and recuse himself  because he and defendant were ESM, but not actual, 
friends), available at http://www.jlellis.net/blog/should-judges-recuse-themselves-because-of-a-facebook-friendship/. 
15 See Jeremy M. Miller, “Judicial Recusal and Disqualification: The Need for a Per Se Rule on Friendship (Not 
Acquaintance),” 33 PEPPERDINE L. REV. 575, 578 (2012) ("Judges should not, and are not, expected to live isolated 
lives separate from all potential lawyers and litigants who may appear before them.... However, it is also axiomatic that 
justice, to be justice, must have the appearance of justice, and it appears unjust when the opposing side shares an 
intimate (but not necessarily sexual) relationship with the judge"). 
16 Rule 2.11 cmt. 5. 
17  In a recent survey, for judges who stood for political election, 60.3% used social media sites. 2012 CCPIO New 
Media and Courts Survey: A Report of the New Media Committee of the Conference of Court Public Information 
Officers (July 31, 2012), available at http://ccpio.org/blog/2010/08/26/judges-and-courts-on-social-media-report- 
released-on-new-medias-impact-on-the-judiciary/. 
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established and maintained by campaign committees to obtain public statements of support for the judge's 
campaign so long as these sites are not started or maintained by the judge or judicial candidate personally.18

 

Sitting judges and judicial candidates are expressly prohibited from “publicly endorsing or 
opposing a candidate for any public office.”19 Some ESM sites allow users to indicate approval by applying 
"like" labels to shared messages, photos, and other content. Judges should be aware that clicking such 
buttons on others' political campaign ESM sites could be perceived as a violation of judicial ethics rules 
that prohibit judges from publicly endorsing or opposing another candidate for any public office. 20 On the 
other hand, it is unlikely to raise an ethics issue for a judge if someone "likes" or becomes a “fan” of the 
judge through the judge's ESM political campaign site if the campaign is not required to accept or reject a 
request in order for a name to appear on the campaign's page. 

Judges may privately express their views on judicial or other candidates for political office, but 
must take appropriate steps to ensure that their views do not become public. 21 This may require managing 
privacy settings on ESM sites by restricting the circle of those having access to the judge’s ESM page, 
limiting the ability of some connections to see others, limiting who can see the contact list, or blocking a 
connection altogether. 

 
Conclusion 

 
Judicious use of ESM can benefit judges in both their personal and professional lives. As their use 

of this technology increases, judges can take advantage of its utility and potential as a valuable tool for 
public outreach. When used with proper care, judges' use of ESM does not necessarily compromise their 
duties under the Model Code any more than use of traditional and less public forms of social connection 
such as U.S. Mail, telephone, email or texting. 

 

 
 
 
 
 
 

18 Florida Sup. Ct. Jud. Eth. Adv. Comm. Op. 2010-28 (July 23, 2010). 
19 Model Code Rule 4.1(A)(3). 
20 See "Kansas judge causes stir with Facebook `like'," The Associated Press, July 29, 2012, available at 
http://www.realclearpolitics.com/news/ap/politics/2012/Jul/29/kansas_judge_causes_stir_with_facebook 

 
 
 
like_.html. 

21  See Nevada Comm'n on Jud. Disc. Op. JE98-006 (Oct. 20, 1998)   ("In expressing his or her views about other 
candidates for judicial or other public office in letters or other recorded forms of communication, the judge should 
exercise reasonable caution and restraint to ensure that his private endorsement is not, in fact, used as a public 
endorsement."). 
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Walker, Marti

From: Cortell, Nina <Nina.Cortell@haynesboone.com>
Sent: Wednesday, August 2, 2017 11:49 AM
To: Walker, Marti; 'Martha Newton'
Cc: 'Peeples, David'
Subject: Proposals Regarding Self-Represented Litigants to be Considered at August 11 

Meeting of the TSCAC
Attachments: TAJC Report for SCAC on TCJC Amendment and Policies.pdf; TAJC Report Combined 

Exhibits SCAC Meeting 8-11-17.pdf

Marti and Martha, 
 
Attached are the TAJC proposals and accompanying report, which should be distributed to  the full committee for 
consideration at the next meeting, along with this email.   
 
The attached proposals have been considered by the Judicial Administration Subcommittee.  What follows is an 
overview of the Subcommittee’s views. 
  

1. There is general agreement as to the stated need to assist self‐represented litigants, but a divergence of opinion 
on how best to address the need.  Because the divergence of opinion at the subcommittee level is over 
approach/policy vs. wording, we thought it best to submit the TAJC proposals “as is” for consideration by the full 
committee. 
 

2. Some subcommittee members were amenable to the suggested  proposals in principle, provided we consider 
limiting principles such as application to non‐jury vs jury trials and/or limiting to family law cases. 

 
3. But others, while recognizing the stated need, disagree with a  Code amendment approach. Here are some of 

these sentiments: 
a. Mandatory judicial education is seen as a preferred option. 
b. There was a concern that amending the Code creates more  problems than it solves.  Also, if  certain 

judges are already making accommodations, then is it correct to say that is not already permitted under 
the  Code?  Don’t judges already have this inherent power?  And if we add something that is 
discretionary, are we accomplishing the goal? 

c. As for Clerks, why not, for consistency purposes, have a trained clerk or clerks in every clerk’s office to 
act as ombudsman to SRL’s?  

d. There was concern about creating two different standards in the same case. One member expressed it 
this way:  “We need to take care that proposals to improve access to justice do not compromise justice 
itself.”   

e. Finally, one subcommittee member asked for consideration of  more comprehensive reform, such as 
moving certain dockets out of traditional litigation and into an administrative realm. 

 
Judge David Peeples will lead the discussion for the Subcommittee. 

 
 
CONFIDENTIALITY NOTICE: This electronic mail transmission is confidential,  
may be privileged and should be read or retained only by the intended  
recipient. If you have received this transmission in error, please  
immediately notify the sender and delete it from your system. 
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Report on Proposed Amendments to the Code of Judicial Conduct, and  
Texas Supreme Court Policies on Assistance to Court Patrons 

by Clerks and by Court Personnel  
Submitted by the Texas Access to Justice Commission 

 
July 6, 2017 

 
Purpose 
 
Recent data from the Office of Court Administration indicates that number of pro se filers is growing in 
comparison to overall filings. From FY 2011 through FY 2015, the total number of family law filings 
decreased by 14.3% but the number of self-represented litigant (“SRL”)1 family law case filings increased 
by 27.4%.  During the same time frame, the total number of probate filings was up by 1.7%, yet the number 
of SRL probate filings increased by almost 12%.  The percentage of SRL filings is also significant. Today, at 
least one in five family law cases is filed by a person representing themselves. 

The influx of litigants representing themselves has placed a burden on the court system. Litigants do not 
know what to do, and judges, clerks, and court personnel are unsure of what information they can 
legally and ethically give. The Texas Access to Justice Commission submitted proposed amendments to 
the Code of Judicial Conduct,2 Texas Supreme Court Policies on Assistance to Court Patrons by Clerks,3 
and Texas Supreme Court Policies on Assistance to Court Patrons by Court Personnel4 to provide 
clarification and direction to the judiciary when interacting with people who are representing 
themselves in court proceedings.  
 
Introduction and Background 
 
The Supreme Court of Texas established the Texas Access to Justice Commission (“Commission”) in 2001 
to serve as the statewide umbrella organization for all efforts to expand access to justice in civil legal 
matters for the poor.5 It is the role of the Commission to assess national and statewide trends on access 
to justice issues facing the poor and to develop initiatives that increase access and reduce barriers to the 
justice system. The Commission is comprised of eleven appointees of the Court, seven appointees of the 
State Bar of Texas, and three ex-officio public appointees.  
 

                                                           
1 Throughout this report, the term “self-represented litigant” will be used in favor of “pro se litigant” to further the 
use of plain English terms. 
2 See Exhibit 1. 
3 See Exhibit 2. 
4 See Exhibit 3. 
5 Supreme Court of Texas Misc. Docket 01-9065, Order Establishing the Texas Access to Justice Commission, April 
26, 2001. See Exhibit 4. 
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Because only 10% of the legal needs in Texas are currently being met by legal aid and pro bono lawyers, 
the Commission has focused on increasing the ability of self-represented litigants to navigate the courts.   
Our court system was designed for lawyers with specialized knowledge, not self-represented litigants. It’s 
not surprising that this lack of information about court processes and procedures severely hampers self-
represented litigants from pursuing their case to completion. They do not understand the legalese 
pervasive in the court’s lexicon. Their pleadings are routinely rejected due to insufficiency or 
incompleteness by clerks who do not explain how to remedy the problem when asked, even if it is simply 
that they need to sign their name. Their cases are left in limbo when they do not know how to serve the 
opposing party in a legally sufficient manner or dismissed when they fail to set the case for hearing.   

Clerks and court personnel are unclear on what type of information or assistance they can provide. While 
they have no problem guiding a new lawyer through court procedures and processes, like service of 
process or how to set a hearing, they are not sure whether they are able to provide this same information 
to a self-represented litigant.  They often err on the side of giving no information at all, which creates 
frustration for all involved and ultimately ends up causing the courts to operate inefficiently.   

In 2010, the Commission, Texas Office of Court Administration, Texas Access to Justice Foundation, and 
Texas Legal Services Center attempted to address this issue by editing a manual entitled “Legal 
Information vs. Legal Advice: Guidelines and Instructions for Clerks and Court Personnel Who Work with 
Self-Represented Litigants in Texas State Courts.” The 25-page manual outlines the roles and 
responsibilities of clerks and court personnel, states that they should not give legal advice but should 
provide legal information, defines “legal advice,” and provides scenarios to help clerks and court 
personnel recognize the differences between legal information and legal advice.  

To augment the written manual and provide further guidance, the Commission developed a presentation 
highlighting the differences between legal information and legal advice. From 2011 to 2013, this 
presentation was offered to clerks, court personnel, and judges in local, regional, and state-wide meetings 
across Texas, including at the Texas Association for Court Administration Annual Conference in October 
2012.6 

Despite the wide-spread dissemination of trainings on the differences between legal information and legal 
advice, clerks had problems instituting these practices in their jurisdictions. The Commission received 
reports that when attendees went back to their counties, they were not successful at getting decision-
makers, who were not present at the training, to adopt these practices.  Several times, Commission staff 
were told that judges prevented court personnel from providing any legal information to self-represented 
litigants and put pressure on clerks not to institute those policies. Many judges feel that it’s best to have 
a bright line approach than to risk court personnel giving legal advice instead of legal information.  Other 
judges simply do not want to address the line between legal information and legal advice for clerks and 
court personnel because they themselves are unclear on acceptable interactions between judges and self-
represented litigants. The Texas Code of Judicial Conduct, last amended in 2002, is silent on the matter.  

                                                           
6Presentations given in Galveston: Regional District and County Clerk meeting (9-22-11), Waco: Regional District 
and County Clerk meeting (10-19-11), Amarillo: Regional District and County Clerk meeting (11-17-11), College 
Station: Clerks School  (1-11-12), Austin: Shared Solutions Summit (1-11-2012), Abilene: Regional District and 
County Clerks meeting (3-9-12), Hondo (4-2012), Tom Green (6-12), Rockport: District and County Clerk meeting 
(10-10-12), Texas Association for Court Administration annual conference (10-25-12), Austin (11-14-12), Laredo 
(2012), Victoria (2012), and Texas Association of Domestic Relations Conference (10-2013).  
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Partially addressing the issue of judicial interaction with self-represented litigants, the ABA Model Code 
of Judicial Conduct added a comment to Rule 2.2 in 2007:7 “It is not a violation of this Rule for a judge to 
make reasonable accommodations to ensure pro se litigants the opportunity to have their matters fairly 
heard.”  Sixteen states have added a substantially similar comment to their Codes of Judicial Conduct8 
while nineteen states and the District of Columbia revised and expanded the provision on making 
reasonable accommodations for self-represented litigants.9 Texas has not yet taken either step. 

Going a step farther to clarify the relationship between a judge and an SRL, the Conference of Chief 
Justices and the Conference of State Court Administrators (“CCJ/CSCA”) passed a resolution on July 25, 
2012, entitled “Resolution 2: In Support of Expanding Rule 2.2 of the ABA Model Code of Judicial Conduct 
to Reference Cases Involving Self-Represented Litigants.”10 Finding that “judges would benefit from 
additional guidance regarding their role in cases involving self-represented litigants,” the resolution 
recommends that ABA Model Rule 2.2 should specifically address self-represented litigants through the 
following language: 

NOW, THEREFORE, BE IT RESOLVED that the Conference of Chief Justices and the Conference of 
State Court Administrators recommend that states consider adopting Rule 2.2 with the inclusion 
of the following emphasized wording:   

(A) A judge shall uphold and apply the law, and shall perform all duties of judicial office fairly and 
impartially.  

(B) A judge may make reasonable efforts, consistent with the law and court rules, to facilitate the 
ability of all litigants, including self-represented litigants, to be fairly heard; and 

BE IT FURTHER RESOLVED that the Conference of Chief Justices and the Conference of State Court 
Administrators suggest states modify the comments to Rule 2.2 to reflect local rules and practices 
regarding specific actions judges can take to exercise their discretion in cases involving self-
represented litigants. 

Research and Recommendations 

Informal guidance through a manual and trainings on the differences between legal information and legal 
advice provided insufficient results in Texas for the both the judiciary and courthouse staff. In light of the 
Conference of Chief Justices and the Conference of State Court Administrators resolution, the Commission 
set out to propose changes to the Texas Code of Judicial Conduct to formalize the CCJ/CSCA’s 
recommendations on judicial interaction with self-represented litigants. 

The Texas Code of Judicial Conduct does not follow the structure of the ABA Model Rules. However, 
several states have maintained substantially similar language to Texas and have incorporated provisions 

                                                           
7 See Exhibit 5. 
8 Arizona, Connecticut, Georgia, Hawai’i, Indiana, Minnesota, Nebraska, Nevada, North Dakota, Oklahoma, 
Pennsylvania, Tennessee, Utah, Washington, West Virginia, and Wyoming. 
9 Arkansas, California, Colorado, Idaho, Illinois, Iowa, Kansas, Louisiana, Maine, Maryland, Massachusetts, 
Michigan, Montana, New Hampshire, New Mexico, New Jersey, New York, Ohio, and Wisconsin. 
10 See Exhibit 6. 
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on interacting with self-represented litigants in either text or comments. Texas Canon 3B(8)11 is 
linguistically similar to Colorado Code of Judicial Conduct Rule 2.6(A),12 District of Columbia Code of 
Judicial Conduct Rule 2.6(A),13 Illinois Supreme Court Rules 63(A)(4),14 Kansas Code of Judicial Conduct 
Rule 2.6,15 Maine Code of Judicial Conduct Rule 2.6,16 Maryland Code of Judicial Conduct Rule 2.6,17 
Massachusetts Code of Judicial Conduct Rule 2.2,18 Montana Code of Judicial Conduct Rule 2.6(A),19 and 
Wisconsin Code of Judicial Conduct SCR 60.04(hm).20  

The CCJ/CSCA resolution called for language about self-represented litigants to be in the text of a rule 
rather than following the ABA Model Code approach, where self-represented litigants are only mentioned 
in a comment. Following the examples set by Illinois and Wisconsin (footnotes 14 and 20 above) as well 

                                                           
11 The relevant portion of Texas Code of Judicial Conduct Canon 3B(8) states, “A judge shall accord to every person 
who has a legal interest in a proceeding, or that person's lawyer, the right to be heard according to law.” 
12 Colorado Code of Judicial Conduct Rule 2.6(A): A judge shall accord to every person who has a legal interest in a 

proceeding, or that person’s lawyer, the right to be heard according to law. 
13 District of Columbia Code of Judicial Conduct Rule 2.6(A): A judge shall accord to every person who has a legal 
interest in a proceeding, or that person’s lawyer, the right to be heard according to law. 
14 Illinois Supreme Court Rule 63(A)(4): A judge shall accord to every person who has a legal interest in a 
proceeding, or that person’s lawyer, the right to be heard according to law. A judge may make reasonable efforts, 
consistent with the law and court rules, to facilitate the ability of self-represented litigants to be fairly heard. 
15 Kansas Code of Judicial Conduct Rule 2.6(A): A judge shall accord to every person who has a legal interest in a 
proceeding, or that person’s lawyer, the right to be heard according to law. 
16 Maine Code of Judicial Conduct Rule 2.6(A): A judge shall accord to every person who has a legal interest in a 
proceeding, or that person's lawyer, the right to be heard according to law. 
17 Maryland Code of Judicial Conduct Rule 2.6 (a): A judge shall accord to every person who has a legal interest in a 
proceeding, or that person's lawyer, the right to be heard according to law. 
18 Massachusetts Code of Judicial Conduct Rule 2.6 (a): A judge shall accord to every person who has a legal 
interest in a proceeding, or that person's lawyer, the right to be heard according to law. 
19 Montana Code of Judicial Conduct Rule 2.6(A): A judge shall accord to every person who has a legal interest in a 
proceeding, or that person’s lawyer, the right to be heard according to law. 
20 Wisconsin Code of Judicial Conduct Rule 60.04(hm): A judge shall uphold and apply the law and shall perform all 
duties of judicial office fairly and impartially. A judge shall also afford to every person who has a legal interest in a 
proceeding, or to that person's lawyer, the right to be heard according to the law. A judge may make reasonable 
efforts, consistent with the law and court rules, to facilitate the ability of all litigants, including self-represented 
litigants, to be fairly heard. 
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as Louisiana,21 Maine,22 Missouri,23 New Hampshire,24 and New York,25 the Commission recommends 
explicitly stating that judges are allowed to make reasonable accommodations to all litigants, including 
self-represented litigants. Current Canon 3B(8) states, “A judge shall accord to every person who has a 
legal interest in a proceeding, or that person's lawyer, the right to be heard according to law.” Following 
the recommendation of the CCJ/CSCA, the Commission proposes amending the statement by including 
this italicized language:  

A judge shall accord to every person who has a legal interest in a proceeding, or that person's 
lawyer, the right to be heard according to law and may make reasonable accommodations to 
afford litigants, including self-represented litigants, that right. 

Further, acting on the CCJ/CSCA suggestion that the comments reflect specific actions judges may take, 
the Commission primarily referred to Rules promulgated in Colorado, District of Columbia, Iowa, 
Louisiana, Maine, Massachusetts, Montana, Ohio, and Wisconsin as well as case law to delineate 
permissible actions.26 Actions outlined in the proposed Comment are intended to be illustrative and 
permissive, not exhaustive or required. As such, the Commission proposes the following Comment to be 
added to Canon 3.B(8): 

When pro se litigants appear in court, they should comply with the rules and orders of the court 
and should be held to the same standards as litigants with counsel. See Wheeler v. Green, 157 
S.W.3d 439, 444 (Tex. 2005).  It is not a violation of a judge’s duty to remain impartial for a judge 
to make reasonable accommodations to ensure all litigants the opportunity to have their matters 
fairly heard. By way of illustration, a judge may (either directly or through court personnel subject 
to the judge’s discretion and control): (1) construe pleadings to facilitate consideration of the 
issues raised;27  (2) provide information about the proceeding and evidentiary and foundational 

                                                           
21 Louisiana Code of Judicial Conduct Canon 3A(4): A judge shall perform judicial duties without bias or prejudice. A 
judge shall not, in the performance of judicial duties, by words or conduct manifest bias or prejudice, and shall not 
permit staff, court officials or others subject to the judge's direction and control to do so. A judge may make 
reasonable efforts, consistent with the law and court rules, to facilitate the abilities of all litigants, including self-
represented litigants, to be fairly heard, provided, however, that in so doing, a judge should not give self-
represented litigants an unfair advantage or create an appearance of partiality to the reasonable person. 
22 Maine Code of Judicial Conduct Rule 2.6(C). A judge may take affirmative steps, consistent with the law, as the 
judge deems appropriate to enable an unrepresented litigant to be heard. A judge may explain the requirements 
of applicable rules and statutes so that a person appearing before the judge understands the process to be 
employed. A judge may also inform unrepresented individuals of free or reduced cost legal or other assistance that 
is available in the courthouse or elsewhere. 
23 Missouri Code of Judicial Conduct Rule 2-2.2: (A) A judge shall uphold and apply the law, and shall perform all 
duties of judicial office promptly, efficiently, fairly and impartially. (B) A judge may make reasonable efforts, 
consistent with the law and court rules, to facilitate all litigants, including self-represented litigants, being fairly 
heard.  
24 New Hampshire Code of Judicial Conduct Rule 2.2: (A) A judge shall uphold and apply the law, and shall perform 
all duties of judicial office fairly and impartially. (B) A judge may make reasonable efforts, consistent with the law 
and court rules, to facilitate the ability of all litigants, including self-represented litigants, to be fairly heard. 
25 New York Code of Judicial Conduct Rule 100.3(12): It is not a violation of this Rule for a judge to make reasonable 
efforts to facilitate the ability of unrepresented litigants to have their matters fairly heard. 
26 See Exhibit 7 for text and comments of referred Codes. See Exhibit 8 for all states and the District of Columbia’s 
Judicial Codes, Rules, and Canons referring to self-represented litigants. 
27 Colorado, Massachusetts, Montana, and Wisconsin 
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requirements;28  (3) attempt to make legal concepts understandable;29  (4) ask neutral questions 
to elicit or clarify information;30  (5) modify the traditional manner of taking evidence;31  (6) permit 
narrative testimony;32  (7) allow litigants to adopt their pleadings as their sworn testimony;33  (8) 
refrain from using legal jargon by explaining legal concepts in everyday language;34  (9) explain 
the basis for a ruling;35  (10) make referrals to any resources, such as legal services or 
interpretation and translation services, available to assist the litigant in the preparation of the 
case;36  (11) invite or appoint an amicus curiae to present a particular issue;37  and/or (12) inform 
litigants what will be happening next in the case and what is expected of them.38 

Before submitting the recommendation to the supreme court, the Commission presented its proposal to 
groups of judges attending continuing education conferences.  Judges confirmed that the number of SRLs 
at courthouses is increasing and that more guidance on permissible and effective strategies to assist them 
through the legal process is needed.  The feedback on the proposed changes to the Code was generally 
positive.  

Supreme Court Policies 

The Commission’s considerable efforts to address interaction between clerks and court personnel through 
informal guidelines and training did not lead to substantial change. Augmenting amendments to the Code 
of Judicial Conduct with Supreme Court-sanctioned policies for clerks and court personnel as to what 
services may be offered to all court patrons, not just self-represented parties, will help provide 
comprehensive guidelines for all people who access the courts. The Commission is proposing two polices 
that differ only in audience: the Texas Supreme Court Policies on Assistance to Court Patrons by Court 
Personnel is directed towards to court personnel subject to a judge or judicial administrator’s direction 
and control, such as court staff, bailiffs, law librarians and staff, and court volunteers, while the Texas 
Supreme Court Policies on Assistance to Court Patrons by Clerks focuses exclusively on court clerks. Based 
on feedback from a few clerks and because many clerks are elected officials, we felt that that clerks would 
respond more positively to a policy directed solely to them.  

While drafting these proposals, the Commission reviewed policies governing interaction between court 
patrons and court that exist in state Codes of Ethics promulgated by judicial councils (California), by circuit 
court administrative order (Florida), for municipal court clerks (Georgia), through proposed Supreme 

                                                           
28 Colorado, District of Columbia, Louisiana, Iowa, Massachusetts, Montana, Ohio, and Wisconsin. See also Maine 
(explain the requirements of applicable rules and statutes so that a person appearing before the judge 
understands the process to be employed). 
29 Colorado, Massachusetts, and Montana 
30 District of Columbia, Louisiana, Massachusetts, Montana, and Wisconsin  
31 Colorado, District of Columbia, Iowa, Massachusetts, Montana, Ohio, and Wisconsin  
32 Wisconsin 
33 Wisconsin 
34 District of Columbia, Iowa, Louisiana, Montana, Ohio, and Wisconsin  
35 Colorado, District of Columbia, Iowa, Louisiana, Massachusetts, Montana, and Ohio 
36Colorado, District of Columbia, Iowa, Louisiana, Massachusetts, Montana, Ohio, and Wisconsin.  See also ME 
(inform unrepresented persons of free legal aid and similar assistance that is available in the courthouse or 
otherwise). 
37 See Dickerson v. United States, 530 U.S. 428, 441 n.7 (2000). 
38 Wisconsin 
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Court rule amendments (Wisconsin), in model codes of conduct for court/judicial employees (Michigan, 
Nevada, North Dakota, Ohio), and in Codes of Judicial Conduct (Illinois, Maine). 

The Illinois Supreme Court Policy on Assistance to Court Patrons by Circuit Clerks, Court Staff, Law 
Librarians, and Court Volunteers39 served as the template for our proposed policies. We maintained many 
of the permitted and prohibited services but augmented it with more precise definitions and eliminated 
redundancies. 

The crux of both the proposed Policies on Assistance to Court Patrons is the definition of “legal 
information” found in Section (b)(3): 

"Legal information" means neutral information about the law and the legal process. Legal 
information includes information regarding court procedures and records, forms, pleadings, 
practices, due dates and legal authority provided in statutes, cases, or rules. Legal information is 
different from legal advice, which involves giving guidance regarding an individual’s legal rights 
and obligations in light of his or her particular facts and circumstances. 

This definition briefly outlines the permissible information a clerk or other court personnel can convey to 
any court patron. It highlights that legal information is neutral and does not require analysis of a patron’s 
facts and circumstances. For concrete examples of the definition, section (c) of the policy delineates 
sixteen permitted services that are examples of providing legal information. These services are intended 
to be illustrative and permissive rather than requirements.  To provide further clarity, section (d) lists nine 
prohibited services. These services are examples of legal advice that clerks and court personnel should 
not give under any circumstances.  

During the course of giving presentations throughout the state, it became clear that there were varying 
beliefs on whether such simple things as telling people where to file their pleadings was information or 
advice, let alone whether assisting someone in finding the appropriate pleading was information or 
advice. These are issues that are constantly discussed among court staff, law librarians, and clerks. Aside 
from basic things, such as the provision of signage and giving directions within the courthouse building, 
there is no true consensus on any one issue.  Knowing that specificity would cut through the debate and 
uncertainty, the Commission decided it would be best to provide a longer list of specific examples of what 
constituted legal information versus legal advice instead of a shorter list of general examples.   

Conclusion 

The number of self-represented litigants in Texas courts will continue to rise. All members of the judiciary 
– judges, clerks, and court personnel – need direction from the Texas Supreme Court on permissible 
interactions with all litigants, but especially those who are self-represented. Because years of informal 
guidance and trainings did not give sufficient clarity, a Texas Supreme Court-sanctioned, comprehensive 
roadmap outlining permissible ways for judges, clerks, and court personnel to work with all litigants, 
included those self-represented, would provide much-needed guidance in this critical area. 

 

                                                           
39 See Exhibit 9 
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PROPOSED AMENDMENT TO  
THE CODE OF JUDICIAL CONDUCT 

Current Canon 3.B(8) 

(8) A judge shall accord to every person who has a legal interest in a proceeding, or that person's 
lawyer, the right to be heard according to law. A judge shall not initiate, permit, or consider ex 
parte communications or other communications made to the judge outside the presence of the 
parties between the judge and a party, an attorney, a guardian or attorney ad litem, an 
alternative dispute resolution neutral, or any other court appointee concerning the merits of a 
pending or impending judicial proceeding. A judge shall require compliance with this subsection 
by court personnel subject to the judge's direction and control. This subsection does not prohibit: 

(a) communications concerning uncontested administrative or uncontested procedural 
matters;  

(b) conferring separately with the parties and/or their lawyers in an effort to mediate or settle 
matters, provided, however, that the judge shall first give notice to all parties and not 
thereafter hear any contested matters between the parties except with the consent of all 
parties;  

(c) obtaining the advice of a disinterested expert on the law applicable to a proceeding before 
the judge if the judge gives notice to the parties of the person consulted and the substance of 
the advice, and affords the parties reasonable opportunity to respond;  

(d) consulting with other judges or with court personnel; 

(e) considering an ex parte communication expressly authorized by law. 

Proposed Amendments to Canon 3.B(8) 

(8) A judge shall accord to every person who has a legal interest in a proceeding, or that person's 
lawyer, the right to be heard according to law and may make reasonable accommodations to 
afford litigants, including self-represented litigants, that right. A judge shall not initiate, permit, 
or consider ex parte communications or other communications made to the judge outside the 
presence of the parties between the judge and a party, an attorney, a guardian or attorney ad 
litem, an alternative dispute resolution neutral, or any other court appointee concerning the 
merits of a pending or impending judicial proceeding. A judge shall require compliance with this 
subsection by court personnel subject to the judge's direction and control. This subsection does 
not prohibit: 

(a) communications concerning uncontested administrative or uncontested procedural 
matters;  
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(b) conferring separately with the parties and/or their lawyers in an effort to mediate or settle 
matters, provided, however, that the judge shall first give notice to all parties and not 
thereafter hear any contested matters between the parties except with the consent of all 
parties;  

(c) obtaining the advice of a disinterested expert on the law applicable to a proceeding before 
the judge if the judge gives notice to the parties of the person consulted and the substance of 
the advice, and affords the parties reasonable opportunity to respond;  

(d) consulting with other judges or with court personnel;  

(e) considering an ex parte communication expressly authorized by law. 

 

COMMENT 

When pro se litigants appear in court, they should comply with the rules and orders of the court 
and should be held to the same standards as litigants with counsel. See Wheeler v. Green, 157 
S.W.3d 439, 444 (Tex. 2005).  It is not a violation of a judge’s duty to remain impartial for a judge 
to make reasonable accommodations to ensure all litigants the opportunity to have their matters 
fairly heard. By way of illustration, a judge may (either directly or through court personnel subject 
to the judge’s discretion and control): (1) construe pleadings to facilitate consideration of the 
issues raised;1 (2) provide information about the proceeding and evidentiary and foundational 
requirements;2 (3) attempt to make legal concepts understandable;3 (4) ask neutral questions to 
elicit or clarify information;4 (5) modify the traditional manner of taking evidence;5 (6) permit 
narrative testimony;6 (7) allow litigants to adopt their pleadings as their sworn testimony;7 (8) 
refrain from using legal jargon by explaining legal concepts in everyday language;8 (9) explain the 
basis for a ruling;9 (10) make referrals to any resources, such as legal services or interpretation 
and translation services, available to assist the litigant in the preparation of the case;10 (11) invite 
or appoint an amicus curiae to present a particular issue;11 and/or (12) inform litigants what will 
be happening next in the case and what is expected of them.12 

                                                           
1 CO, MA, MT, WI 
2 LA, OH, DC, CO, IA, MA, MT, WI. See also ME (explain the requirements of applicable rules and statutes so that a 
person appearing before the judge understands the process to be employed). 
3 CO, MA, MT 
4 LA, DC, MA, MT, WI 
5 OH, DC, CO, IA, MA, MT, WI 
6 WI 
7 WI 
8 LA, OH, DC, IA, MT, WI 
9  LA, OH, DC, CO, IA, MA, MT 
10  LA, OH, DC, CO, IA, MA, MT, WI.  See also ME (inform unrepresented persons of free legal aid and similar 
assistance that is available in the courthouse or otherwise). 
11 See Dickerson v. United States, 530 U.S. 428, 441 n.7 (2000). 
12 WI 
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PROPOSED TEXAS SUPREME COURT POLICY 

ON ASSISTANCE TO COURT PATRONS   

BY DISTRICT AND COUNTY CLERKS AND THEIR STAFF 
 

(a) Purpose and Scope. 
 

The purpose of this policy is to provide guidance to district and county clerks and 
personnel subject to their direction and control as to what services may and may 
not be offered to assist court patrons to achieve fair and efficient resolution of 
their cases. 

 
Services permitted under this policy should be provided in the same manner to all 
court patrons. No court patron should be denied these services on the basis of 
being a self‐represented litigant.   

 
(b) Definitions. 
 

(1) "Court patron" means any person, such as an attorney, self‐represented 
litigant, or member of the public, who is accessing the judicial system.    

(2) “Self‐represented litigant” means any individual accessing the judicial system 
who is not represented by an attorney. 

(3) "Legal information" means neutral information about the law and the legal 
process. Legal information includes information regarding court procedures and 
records, forms, pleadings, practices, due dates and legal authority provided in 
statutes, cases, or rules. Legal information is different from legal advice, which 
involves giving guidance regarding an individual’s legal rights and 
obligations in light of his or her particular facts and circumstances.   

 
(c) Permitted Services.  Clerks and their staff may provide legal information to court 

patrons, including assisting them as follows: 
 

(1) Providing information about court rules, court terminology and court 
procedures, including, but not limited to, requirements for service, filing, 
scheduling hearings, and compliance with local procedure; 

(2) Informing court patrons of legal resources and referrals if available, 
including, but not limited to: 

a. Pro bono legal services; 
b. Low‐cost legal services; 
c. Limited scope legal services; 
d. Legal aid programs and hotlines; 
e. Law and public libraries; 
f. Non‐profit alternative dispute resolution services; 
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g. Lawyer referral services; 
h. Internet‐based resources; 
i. Court‐sponsored or court‐affiliated educational classes, including 

parenting education and traffic safety classes and alternative 
dispute resolution services; 

j. Units or departments of government; or 
k. Domestic violence resources. 

(3) Encouraging self‐represented litigants to obtain legal advice from a lawyer; 
(4) Providing information about security protocols at the courthouse and 

directions  around the courthouse, including, but not limited to, 
photocopier and telephone  locations, children's waiting room locations, 
and other courthouse offices; 

(5) Offering educational classes and informational materials; 
(6) Assisting court patrons in identifying and providing forms and related 

instructions based on the court patron's description of what he or she wants 
to request from the court. Clerks and their staff must provide forms for the 
waiver of filing fees or other forms as required by law;  

(7) Explaining the nature of the information required to fill out the forms;  
(8)  Informing court patrons if no approved form exists to accomplish the 

request and directing the court patron to other legal resources; 

(9) Recording on forms verbatim information provided by the self‐represented 
litigant if that person is unable to complete the forms due to language, 
disability or literacy barriers; 

(10) Reviewing documents and forms for completeness, such as checking for 
signature, notarization, correct county name, and case number, and if 
incomplete, stating why the document or form is incomplete; 

(11) Providing assistance to court patrons pursuing self‐guided research; 
(12) Providing docket information, including but not limited to: 

a. Stating whether an order has been issued; 
b. Explaining how to get a copy if one was not provided; 
c. Reading the order to the individual if requested; or 
d. Providing instructions about how to access such information. 

(13) Informing court patrons of the process for requesting a foreign language 
or sign  language interpreter; 

(14) Instructing a court patron on how to obtain access to a case file that has 
not been restricted by statute, rule or order, and provide access to such a 
file; 

(15) Providing the same services and information to all parties to an 
action, as  requested; or 

(16) Providing other services consistent with the intent of this policy. 
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(d) Prohibited Services. Clerks and their staff shall not: 
 

(1) Recommend whether a case should be brought to court or comment 
on the merits of a pending case; 

(2) Give an opinion about what will happen if a case is brought to court; 
(3) Represent court patrons in court; 
(4) Provide legal analysis, strategy or advice to a court patron; 

(5) Disclose information in violation of the law; 
(6) Deny a self‐represented litigant access to the court, the court docket, or any 

services provided to  other court patrons; 
(7) Tell a court patron anything he or she would not repeat in the presence of 

any other party involved in the case; 
(8) Refer a court patron to a specific lawyer or law firm, except for as provided by 

section (c)(2); or 
(9) Otherwise engage in the unauthorized practice of law. 

 
(e) Unauthorized Practice of Law and Privilege.  Services provided in accordance with 

section (c) of this policy do not constitute the unauthorized practice of law and do 
not create an attorney‐client relationship. Information exchanged in accordance with 
section (c) of this policy is neither confidential nor privileged, except as otherwise 
protected by  law.  
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PROPOSED TEXAS SUPREME COURT POLICY 
ON ASSISTANCE TO COURT PATRONS  

BY COURT STAFF, LAW LIBRARIANS, AND COURT VOLUNTEERS 
 

(a) Purpose and Scope. 
 

The purpose of this policy is to provide guidance to court personnel subject to a 
judge or judicial administrator’s direction and control, such as court staff, bailiffs, 
law librarians and staff, and court volunteers, as to what services may and may 
not be offered to assist court patrons to achieve fair and efficient resolution of 
their cases. 

 
Services permitted under this policy should be provided in the same manner to all 
court patrons. No court patron should be denied these services on the basis of 
being a self-represented litigant.   

 
(b) Definitions. 
 

(1) "Court patron" means any person, such as an attorney, self-represented 
litigant, or member of the public, who is accessing the judicial system.    

(2) “Self-represented litigant” means any individual accessing the judicial system 
who is not represented by an attorney. 

(3) "Legal information" means neutral information about the law and the legal 
process. Legal information includes information regarding court procedures and 
records, forms, pleadings, practices, due dates and legal authority provided in 
statutes, cases, or rules. Legal information is different from legal advice, which 
involves giving guidance regarding an individual’s legal rights and 
obligations in light of his or her particular facts and circumstances.  

 
(c) Permitted Services. Court personnel, acting in a non-lawyer capacity on behalf of the 

court, may provide legal information to court patrons, including assisting them as 
follows: 

 
(1) Providing information about court rules, court terminology and court 

procedures, including, but not limited to, requirements for service, filing, 
scheduling hearings, and compliance with local procedure; 

(2) Informing court patrons of legal resources and referrals if available, 
including, but not limited to: 

a. Pro bono legal services; 
b. Low-cost legal services; 
c. Limited scope legal services; 
d. Legal aid programs and hotlines; 
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e. Law and public libraries; 
f. Non-profit alternative dispute resolution services; 
g. Lawyer referral services; 
h. Internet-based resources; 
i. Court-sponsored or court-affiliated educational classes, including 

parenting education and traffic safety classes and alternative 
dispute resolution services; 

j. Units or departments of government; or 
k. Domestic violence resources. 

(3) Encouraging self-represented litigants to obtain legal advice from a lawyer; 
(4) Providing information about security protocols at the courthouse and 

directions around the courthouse, including, but not limited to, 
photocopier and telephone locations, children's waiting room locations, 
and other courthouse offices; 

(5) Offering educational classes and informational materials; 
(6) Assisting court patrons in identifying and providing forms and related 

instructions based on the court patron's description of what he or she wants 
to request from the court. Court personnel must provide forms for the 
waiver of filing fees or other forms as required by law;  

(7) Explaining the nature of the information required to fill out the forms;  
(8)  Informing court patrons if no approved form exists to accomplish the 

request and directing the court patron to other legal resources; 
(9) Recording on forms verbatim information provided by the self-represented 

litigant if that person is unable to complete the forms due to language, 
disability or literacy barriers; 

(10) Reviewing documents and forms for completeness, such as checking for 
signature, notarization, correct county name, and case number, and if 
incomplete, stating why the document or form is incomplete; 

(11) Providing assistance to court patrons pursuing self-guided research; 
(12) Providing docket information, including but not limited to: 

a. Stating whether an order has been issued; 
b. Explaining how to get a copy if one was not provided; 
c. Reading the order to the individual if requested; or 
d. Providing instructions about how to access such information. 

(13) Informing court patrons of the process for requesting a foreign language 
or sign language interpreter; 

(14) Instructing a court patron on how to obtain access to a case file that has 
not been restricted by statute, rule or order, and provide access to such a 
file; 

(15) Providing the same services and information to all parties to an 
action, as requested; or 

(16) Providing other services consistent with the intent of this policy. 
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(d) Prohibited Services. Court personnel, acting in a non-lawyer capacity on behalf of the 
court, shall not: 

 
(1) Recommend whether a case should be brought to court or comment 

on the merits of a pending case; 
(2) Give an opinion about what will happen if a case is brought to court; 
(3) Represent court patrons in court; 
(4) Provide legal analysis, strategy or advice to a court patron; 
(5) Disclose information in violation of the law; 
(6) Deny a self-represented litigant access to the court, the court docket, or any 

services provided to other court patrons; 
(7) Tell a court patron anything he or she would not repeat in the presence of 

any other party involved in the case; 
(8) Refer a court patron to a specific lawyer or law firm, except as provided by 

section (c)(2); or 
(9) Otherwise engage in the unauthorized practice of law. 

 
(e) Unauthorized Practice of Law and Privilege.  Services provided in accordance with 

section (c) of this policy do not constitute the unauthorized practice of law and do 
not create an attorney-client relationship. Information exchanged in accordance with 
section (c) of this policy is neither confidential nor privileged, except as otherwise 
protected by law.  
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2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 

RULE 2.2 
Impartiality and Fairness 
 
A judge shall uphold and apply the law,* and shall perform all duties of judicial 
office fairly and impartially.* 
 
COMMENT 
 
[1]  To ensure impartiality and fairness to all parties, a judge must be objective and 
open-minded.  
 
[2]  Although each judge comes to the bench with a unique background and personal 
philosophy, a judge must interpret and apply the law without regard to whether the judge 
approves or disapproves of the law in question. 
 
[3]  When applying and interpreting the law, a judge sometimes may make good-faith 
errors of fact or law. Errors of this kind do not violate this Rule. 
 
 [4]  It is not a violation of this Rule for a judge to make reasonable accommodations 
to ensure pro se litigants the opportunity to have their matters fairly heard. 

 16
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Resolution 2  

In Support of Expanding Rule 2.2 of the ABA Model Code of Judicial Conduct to 

Reference Cases Involving Self-Representing Litigants  

WHEREAS, the Conference of Chief Justices and the Conference of State Court 

Administrators have long recognized the importance of access to justice for all; and  

WHEREAS, access to courts extends both to lawyer-represented and self-represented 
litigants; and 

WHEREAS, judges would benefit from additional guidance regarding their role in cases 
involving self-represented litigants; and  

WHEREAS, Rule 2.2 of the 2007 ABA Model Code of Judicial Conduct on impartiality and 

fairness addresses a judge’s role in cases involving self-represented litigants only in the 

“comments” section; and  

WHEREAS, the Conferences agree that Rule 2.2 should specifically address cases involving 
self-represented litigants;  

NOW, THEREFORE, BE IT RESOLVED that the Conference of Chief Justices and the 

Conference of State Court Administrators recommend that states consider adopting Rule 2.2 

with the inclusion of the following emphasized wording:  

(A) A judge shall uphold and apply the law, and shall perform all duties of judicial office 

fairly and impartially. 

(B) A judge may make reasonable efforts, consistent with the law and court rules, to 

facilitate the ability of all litigants, including self-represented litigants, to be fairly heard; 
and 

BE IT FURTHER RESOLVED that the Conference of Chief Justices and the Conference of 

State Court Administrators suggest states modify the comments to Rule 2.2 to reflect local 

rules and practices regarding specific actions judges can take to exercise their discretion in 

cases involving self-represented litigants. 

Adopted as proposed by the Access, Fairness and Public Trust Committee at the 2012 
Annual Meeting on July 25, 2012.  
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Colorado  
Rule 2.6(A) 

 
Rule 
Rule 2.6(A): Ensuring the Right to Be Heard 
(A) A judge shall accord to every person who has a legal interest in a proceeding, or that person’s 
lawyer, the right to be heard according to law.  
 
Comment 
Rule 2.6: [2] The steps that are permissible in ensuring a self-represented litigant’s right to be heard 
according to law include but are not limited to liberally construing pleadings; providing brief information 
about the proceeding and evidentiary and foundational requirements; modifying the traditional order of 
taking evidence; attempting to make legal concepts understandable; explaining the basis for a ruling; 
and making referrals to any resources available to assist the litigant in preparation of the case. Self-
represented litigants are still  required to comply with the same substantive law and procedural 
requirements as represented litigants. 
 

District of Columbia  
Rules 2.2 and 2.6 

 
Rules 
Rule 2.2: A judge shall uphold and apply the law, and shall perform all duties of judicial office fairly and 
impartially. 
 
Rule 2.6(A): A judge shall accord to every person who has a legal interest in a proceeding, or that 
person’s lawyer, the right to be heard according to law. 
 
Comments 
Rule 2.2 Comment [4]: It is not a violation of this Rule for a judge to make reasonable accommodations 
to ensure litigants who do not have the assistance of counsel the opportunity to have their matters fairly 
heard. See Comment [1A] to Rule 2.6, which describes the judge’s affirmative role in facilitating the 
ability of every person who has a legal interest in a proceeding to be fairly heard. 
 
Rule 2.6(A) Comment: [1] The right to be heard is an essential component of a fair and impartial system 
of justice. Substantive rights of litigants can be protected only if procedures protecting the right to be 
heard are observed. [1A] The judge has an affirmative role in facilitating the ability of every person who 
has a legal interest in a proceeding to be fairly heard. Pursuant to Rule 2.2, the judge should not give 
self-represented litigants an unfair advantage or create an appearance of partiality to the reasonable 
person; however, in the interest of ensuring fairness and access to justice, judges should make 
reasonable accommodations that help litigants who are not represented by counsel to understand the 
proceedings and applicable procedural requirements, secure legal assistance, and be heard according to 
law. In some circumstances, particular accommodations for self-represented litigants may be required 
by decisional or other law. Steps judges may consider in facilitating the right to be heard include, but are 
not limited to, (1) providing brief information about the proceeding and evidentiary and foundational 
requirements, (2) asking neutral questions to elicit or clarify information, (3) modifying the traditional 
order of taking evidence, (4) refraining from using legal jargon, (5) explaining the basis for a ruling, and 
(6) making referrals to any resources available to assist the litigant in the preparation of the case. 
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Iowa  
Rule 51:2.2 

 
Rule 
A judge shall uphold and apply the law, and shall perform all duties of judicial office fairly and 
impartially.  
 
Comment 
[4]      It is not a violation of this rule for a judge to make reasonable accommodations to ensure self-
represented litigants the opportunity to have their matters fairly heard.  By way of illustration, a judge 
may:  (1) provide brief information about the proceeding; (2) provide information about evidentiary and 
foundational requirements; (3) modify the traditional order of taking evidence; (4) refrain from using 
legal jargon; (5) explain the basis for a ruling; and (6) make referrals to any resources available to assist 
the litigant in the preparation of the case.  
 

Louisiana  
Canon 3A(4) 

 
Rule 
A judge shall perform judicial duties without bias or prejudice. A judge shall not, in the performance of 
judicial duties, by words or conduct manifest bias or prejudice, and shall not permit staff, court officials 
or others subject to the judge's direction and control to do so. A judge may make reasonable efforts, 
consistent with the law and court rules, to facilitate the abilities of all litigants, including self-
represented litigants, to be fairly heard, provided, however, that in so doing, a judge should not give 
self-represented litigants an unfair advantage or create an appearance of partiality to the reasonable 
person. "Steps judges may consider in facilitating the right of self-represented litigants to be heard, and 
which (they might find) are consistent with these principles include, but are not limited to: 
 (1) making referrals to any resources available to assist the litigant in preparation of the case; 
 (2) providing brief information about the proceeding and evidentiary and foundational requirements; 
 (3) asking neutral questions to elicit or clarify information; 
 (4) attempting to make legal concepts understandable by minimizing use of legal jargon; and 
 (5) explaining the basis for a ruling." 
 

Maine  
Rules 2.6 (A) and (C) 

 
Rule 
A. A judge shall accord to every person who has a legal interest in a proceeding, or that person's lawyer, 
the right to be heard according to law.  
C. A judge may take affirmative steps, consistent with the law, as the judge deems appropriate to enable 
an unrepresented litigant to be heard. A judge may explain the requirements of applicable rules and 
statutes so that a person appearing before the judge understands the process to be employed. A judge 
may also inform unrepresented individuals of free or reduced cost legal or other assistance that is 
available in the courthouse or elsewhere. 
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Massachusetts  
Rule 2.2 

 
Rules 
Rule 2.2: A judge shall uphold and apply the law and shall perform all duties of judicial office impartially 
and fairly. 
Rule 2.6 (a): A judge shall accord to every person who has a legal interest in a proceeding, or that 
person's lawyer, the right to be heard according to law. 
 
Comments 
Rule 2.2 Comment [4]: It is not a violation of this Rule for a judge to make reasonable accommodations 
to ensure self-represented litigants the opportunity to have their matters fairly heard. 
 
Rule 2.6(a) Comment [1A] The judge has an affirmative role in facilitating the ability of every person who 
has a legal interest in a proceeding to be fairly heard. In the interest of ensuring fairness and access to 
justice, judges may make reasonable accommodations that help self-represented litigants to understand 
the proceedings and applicable procedural requirements, secure legal assistance, and be heard 
according to law.* The judge should be careful that accommodations do not give self-represented 
litigants an unfair advantage or create an appearance of judicial partiality. In some circumstances, 
particular accommodations for self-represented litigants are required by decisional or other law.* In 
other circumstances, potential accommodations are within the judge's discretion. By way of illustration, 
a judge may: (1) construe pleadings liberally; (2) provide brief information about the proceeding and 
evidentiary and foundational requirements; (3) ask neutral questions to elicit or clarify information; (4) 
modify the manner or order of taking evidence or hearing argument; (5) attempt to make legal concepts 
understandable; (6) explain the basis for a ruling; and (7) make referrals as appropriate to any resources 
available to assist the litigants. For civil cases involving self-represented litigants, the Judicial Guidelines 
for Civil Hearings Involving Self-Represented Litigants (April 2006) provides useful guidance to judges 
seeking to exercise their discretion appropriately so as to ensure the right to be heard. " 
 

Montana  
Rules 2.2, 2.5(A), and 2.6(A) 

 
Rules 
Rule 2.2: A judge shall uphold and apply the law, and shall perform all duties of judicial office fairly and 
impartially.  
Rule 2.5(A): A judge shall perform judicial and administrative duties competently and diligently. 
Rule 2.6(A): A judge shall accord to every person who has a legal interest in a proceeding, or that 
person’s lawyer, the right to be heard according to law. 
 
Comments 
Rule 2.2 Comment [5]:  A judge may make reasonable accommodations to ensure self-represented 
litigants the opportunity to have their matters fairly heard. Steps that are permissible in ensuring a self-
represented litigant’s right to be heard according to law include but are not limited to: liberally 
construing pleadings; providing brief information about the proceeding and evidentiary and 
foundational requirements; modifying the traditional order of taking evidence; attempting to make legal 
concepts understandable; explaining the basis for a ruling; and making referrals to any resources 
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available to assist the litigant in preparation of the case. Self-represented litigants are still required to 
comply with the same substantive law and procedural requirements as represented litigants. 
 
Rule 2.5 Comment [4]: ...a judge may take appropriate steps to facilitate a self-represented litigant’s 
ability to be heard. 
 
Rule 2.6[1]: The right to be heard is an essential component of a fair and impartial system of justice. 
Substantive rights of litigants can be protected only if procedures protecting the right to be heard are 
observed. Steps judges may consider in facilitating the right to be heard include, but are not limited to: 
(1) providing brief information about the proceeding and evidentiary and foundational requirements; (2) 
asking neutral questions to elicit or clarify information; (3) modifying the traditional order of taking 
evidence; (4) refraining from using legal jargon; (5) explaining the basis for a ruling; and (6) making 
referrals to any resources available to assist the litigant in the preparation of the case. 
 

Ohio  
Rule 2.2 and 2.6(A) 

 
Rules 
Rule 2.2: A judge shall uphold and apply the law, and shall perform all duties of judicial office fairly and 
impartially. 
Rule 2.6(A): A judge shall accord to every person who has a legal interest in a proceeding, or that 
person’s lawyer, the right to be heard according to law. 
 
Comments 
Rule 2.2 Comment [4]:  To ensure self-represented litigants the opportunity to have their matters fairly 
heard, a judge may make reasonable accommodations to a self-represented litigant consistent with the 
law.  
 
Rule 2.6(A) Comment [1A]: The rapid growth in litigation involving self-represented litigants and 
increasing awareness of the significance of the role of the courts in promoting access to justice have led 
to additional flexibility by judges and other court officials in order to facilitate a self-represented 
litigant’s ability to be heard. By way of illustration, individual judges have found the following 
affirmative, nonprejudicial steps helpful in this regard: (1) providing brief information about the 
proceeding and evidentiary and foundational requirements; (2) modifying the traditional order of taking 
evidence; (3) refraining from using legal jargon; (4) explaining the basis for a ruling; and (5) making 
referrals to any resources available to assist the litigant in the preparation of the case. 
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Wisconsin  
Rule 60.04(hm) 

 
Rule 
A judge shall uphold and apply the law and shall perform all duties of judicial office fairly and impartially. 
A judge shall also afford to every person who has a legal interest in a proceeding, or to that person's 
lawyer, the right to be heard according to the law. A judge may make reasonable efforts, consistent with 
the law and court rules, to facilitate the ability of all litigants, including self-represented litigants, to be 
fairly heard.  
 
Comment 
A judge may exercise discretion consistent with the law and court rules to help ensure that all litigants 
are fairly heard. A judge's responsibility to promote access to justice, combined with the growth in 
litigation involving self-represented litigants, may warrant more frequent exercise of such discretion 
using techniques that enhance the process of reaching a fair determination in the case. Although the 
appropriate scope of such discretion and how it is exercised will vary with the circumstances of each 
case, a judge's exercise of such discretion will not generally raise a reasonable question about the 
judge's impartiality. Reasonable steps that a judge may take in the exercise of such discretion include, 
but are not limited to, the following: 1. Construe pleadings to facilitate consideration of the issues 
raised. 2. Provide information or explanation about the proceedings. 3. Explain legal concepts in 
everyday language. 4. Ask neutral questions to elicit or clarify information. 5. Modify the traditional 
order of taking evidence. 6. Permit narrative testimony. 7. Allow litigants to adopt their pleadings as 
their sworn testimony. 8. Refer litigants to any resources available to assist in the preparation of the 
case or enforcement and compliance with any order. 9. Inform litigants what will be happening next in 
the case and what is expected of them. 
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                          Rule/Canon                           

      State              Number                          Text                                                                                                              Comment

Model Rule 2.2 A judge shall uphold and apply the law, and shall 

perform all duties of judicial office fairly and 

impartially.

[4] It is not a violation of this Rule for a judge to make reasonable 

accommodations to ensure pro se litigants the opportunity to have 

their matters fairly heard.

Alabama Canon 3(A)(4) A judge should accord to every person who is 

legally interested in a proceeding, or his lawyer, 

full right to be heard according to law, and, except 

as authorized by law, neither initiate nor consider 

ex parte communications concerning a pending or 

impending proceeding.

Alaska Canon 3(B)(7) A judge shall accord to every person the right to 

be heard according to law.

Arizona Rule 2.2 A judge shall uphold and apply the law, and shall 

perform all duties of judicial office fairly and 

impartially.

[4] It is not a violation of this rule for a judge to make reasonable 

accommodations to ensure self‐represented litigants the opportunity 

to have their matters fairly heard.

Arkansas Rule 2.2(B)1 A judge may make reasonable accommodations, 

consistent with the law and court rules, to 

facilitate the ability of all litigants to be fairly 

heard.

[4] The growth in litigation involving self‐represented litigants and the 

responsibility of courts to promote access to justice warrant 

reasonable flexibility by judges, consistent with the law and court 

rules, to ensure that all litigants are fairly heard. Examples of 

accommodations that may be made include but are not limited to (1) 

making referrals to any resources available to assist the litigant in the 

preparation of the case; (2) liberally construing pleadings to facilitate 

consideration of the issues raised; (3) providing general information 

about proceeding and foundational requirements; (4) attempting to 

make legal concepts understandable by using plain language 

whenever possible; (5) asking neutral questions to elicit or clarify 

information; (5) modifying the traditional order of taking evidence; 

and (6) explaining the basis for a ruling.
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                          Rule/Canon                           

      State              Number                          Text                                                                                                              Comment

California Canon 3B(8) A judge shall dispose of all judicial matters fairly, 

promptly, and efficiently. A  judge shall manage 

the courtroom in a manner that provides all 

litigants the opportunity to have their matters 

fairly adjudicated in accordance with the law.

The obligation of a judge to dispose of matters promptly and 

efficiently  must not take precedence over the judge’s obligation to 

dispose of the matters fairly and with patience. For example, when a 

litigant is self‐represented, a judge has the discretion to take 

reasonable steps, appropriate under the circumstances and 

consistent with the law and the canons, to enable the litigant to be 

heard.

Colorado Rule 2.6(A) A judge shall accord to every person who has a 

legal interest in a proceeding, or that person’s 

lawyer, the right to be heard according to law.

[2] The steps that are permissible in ensuring a self‐represented 

litigant’s right to be heard according to law include but are not 

limited to liberally construing pleadings; providing brief information 

about the proceeding and evidentiary and foundational 

requirements; modifying the traditional order of taking evidence; 

attempting to make legal concepts understandable; explaining the 

basis for a ruling; and making referrals to any resources available to 

assist the litigant in preparation of the case. Self‐represented litigants 

are still  required to comply with the same substantive law and 

procedural requirements as represented litigants.

Connecticut Rule 2.2 A judge shall uphold and apply the law and shall 

perform all duties of judicial office fairly and 

impartially.

(4) lt is not a violation of this Rule for a judge to make reasonable 

accommodations to ensure pro se litigants the opportunity to have 

their matters fairly heard.

Delaware Rule 2.2 and 

2.6(A)

Rule 2.2: A judge should be faithful to the law and 

maintain professional competence in it.

Rule 2.6(A): A judge should accord to every 

person who is legally interested in a proceeding, 

or to the person's lawyer, full right to be heard 

according to law.
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                          Rule/Canon                           

      State              Number                          Text                                                                                                              Comment

District of 

Columbia

Rule 2.2 and 

2.6

Rule 2.2: A judge shall uphold and apply the law, 

and shall perform all duties of judicial office fairly 

and impartially.

Rule 2.6(A): A judge shall accord to every person 

who has a legal interest in a proceeding, or that 

person’s lawyer, the right to be heard according 

to law.

Rule 2.2 Comment [4]: It is not a violation of this Rule for a judge to 

make reasonable accommodations to ensure litigants who do not 

have the assistance of counsel the opportunity to have their matters 

fairly heard.

Rule 2.6(A) Comment [1]: The right to be heard is an essential 

component of a fair and impartial system of justice. Substantive 

rights of litigants can be protected only if procedures protecting the 

right to be heard are observed. [1A] The judge has an affirmative role 

in facilitating the ability of every person who has a legal interest in a 

proceeding to be fairly heard. Pursuant to Rule 2.2, the judge should 

not give self‐represented litigants an unfair advantage or create an 

appearance of partiality to the reasonable person; however, in the 

interest of ensuring fairness and access to justice, judges should 

make reasonable accommodations that help litigants who are not 

represented by counsel to understand the proceedings and 

applicable procedural requirements, secure legal assistance, and be 

heard according to law. In some circumstances, particular 

accommodations for self‐represented litigants may be required by 

decisional or other law. Steps judges may consider in facilitating the 

right to be heard include, but are not limited to, (1) providing brief 

information about the proceeding and evidentiary and foundational 

requirements, (2) asking neutral questions to elicit or clarify 

information, (3) modifying the traditional order of taking evidence, 

(4) refraining from using legal jargon, (5) explaining the basis for a 

ruling, and (6) making referrals to any resources available to assist 

the litigant in the preparation of the case.

Florida Canon 3B(7) A judge shall accord to every person who has a 

legal interest in a proceeding, or that person's 

lawyer, the right to be heard according to law.
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      State              Number                          Text                                                                                                              Comment

Georgia Rule 2.8 (A) Judges shall require order and decorum in 

proceedings over which they preside.

(B) Judges shall be patient, dignified, and 

courteous to litigants, jurors, witnesses, lawyers, 

and others with whom they deal in their official 

capacity, and shall require similar conduct of all 

persons subject to their direction and control.

(C) Judges shall not commend or criticize jurors 

for their verdict other than in a court order or 

opinion in a proceeding, but may express 

appreciation to jurors for their service to the 

judicial system and the community.

[2] It is not a violation of this Rule for a judge to make reasonable 

accommodations to ensure pro se litigants the opportunity to have 

their matters fairly heard. 

Hawaii Rule 2.2 A judge shall uphold and apply the law and shall 

perform all the duties of judicial office fairly and 

impartially.

[4]It is not a violation of this Rule for a judge to make reasonable 

accommodations to ensure pro se litigants the opportunity to have 

their matters fairly heard.

Idaho Rule 2.2 A judge shall uphold and apply the law and shall 

perform all the duties of judicial office fairly and 

impartially.

[4] It is not a violation of this Rule for a judge to make reasonable 

accommodations to ensure self‐represented litigants the opportunity 

to have their matters fairly heard. A judge's ability to make 

reasonable accommodations for self‐represented litigants does not 

oblige a judge to overlook a self‐represented litigant's violation of a 

clear order, to repeatedly excuse a self‐represented litigant's failure 

to comply with deadlines, or to allow a self‐represented litigant to 

use the process to harass the other side.

Illinois Canon 3(A)(4) 

‐ (Rule 

63(A)(4))2

A judge shall accord to every person who has a 

legal interest in a proceeding, or that person’s 

lawyer, the right to be heard according to law. A 

judge may make reasonable efforts, consistent 

with the law and court rules, to facilitate the 

ability of self‐represented litigants to be fairly 

heard. 

Indiana Rule 2.2 A judge shall uphold and apply the law, and shall 

perform all duties of judicial office fairly and 

impartially.

[4]    It is not a violation of this Rule for a judge to make reasonable 

accommodations to ensure pro se litigants the opportunity to have 

their matters fairly heard.
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Iowa Rule 51:2.2 A judge shall uphold and apply the law, and shall 

perform all duties of judicial office fairly and 

impartially.

[4]      It is not a violation of this rule for a judge to make reasonable 

accommodations to ensure self‐represented litigants the opportunity 

to have their matters fairly heard.  By way of illustration, a judge 

may:  (1) provide brief information about the proceeding; (2) provide 

information about evidentiary and foundational requirements; (3) 

modify the traditional order of taking evidence; (4) refrain from using 

legal jargon; (5) explain the basis for a ruling; and (6) make referrals 

to any resources available to assist the litigant in the preparation of 

the case. 

Kansas Rules 2.2 and 

2.6(A) (Rule 

601B)

Rule 2.2: A judge shall uphold and apply the law, 

and shall perform all duties of judicial office fairly 

and impartially.

Rule 2.6(A): A judge shall accord to every person 

who has a legal interest in a proceeding, or that 

person’s lawyer, the right to be heard according 

to law.

Rule 2.2 Comment: [4] It is not a violation of this Rule for a judge to 

make reasonable accommodations to ensure self‐represented 

litigants the opportunity to have their matters fairly heard. On the 

other hand, judges should resist unreasonable demands of assistance 

that might give an unrepresented party an advantage. If an 

accommodation is afforded a self‐represented litigant, the 

accommodation shall not relieve the self‐represented litigant from 

following the same rules of procedure and evidence that are 

applicable to a litigant represented by an attorney. 

Rule 2.6 Comment: [2] Increasingly, judges have before them self‐

represented litigants whose lack of knowledge about the law and 

about judicial procedures and requirements may inhibit their ability 

to be heard effectively. A judge’s obligation under Rule 2.2 to remain 

fair and impartial does not preclude the judge from making 

reasonable accommodations to ensure a self‐represented litigant’s 

right to be heard, so long as those accommodations do not give the 

self‐represented litigant an advantage. If the judge chooses to make a 

reasonable accommodation, such accommodation shall not relieve 

the self‐represented litigant from following the same rules of 

procedure and evidence that are applicable to a litigant represented 

by an attorney.

Kentucky Canon 3(B)(7)  A judge shall accord to every person who has a 

legal interest in a proceeding, or that person's 

lawyer, the right to be heard according to law. 
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Louisiana Canon 3A(4)
3 A judge shall perform judicial duties without bias 

or prejudice. A judge shall not, in the performance 

of judicial duties, by words or conduct manifest 

bias or prejudice, and shall not permit staff, court 

officials or others subject to the judge's direction 

and control to do so. A judge may make 

reasonable efforts, consistent with the law and 

court rules, to facilitate the abilities of all litigants, 

including self‐represented litigants, to be fairly 

heard, provided, however, that in so doing, a 

judge should not give self‐represented litigants an 

unfair advantage or create an appearance of 

partiality to the reasonable person.

Steps judges may consider in facilitating the right of self‐represented 

litigants to be heard, and which (they might find) are consistent with 

these principles include, but are not limited to:

 (1) making referrals to any resources available to assist the litigant in 

preparation of the case;

 (2) providing brief information about the proceeding and evidentiary 

and foundational requirements;

 (3) asking neutral questions to elicit or clarify information;

 (4) attempting to make legal concepts understandable by minimizing 

use of legal jargon; and

 (5) explaining the basis for a ruling.

Maine Rule 2.6 (A) 

and (C)4
A. A judge shall accord to every person who has a 

legal interest in a proceeding, or that person's 

lawyer, the right to be heard according to law. 

C. A judge may take affirmative steps, consistent 

with the law, as the judge deems appropriate to 

enable an unrepresented litigant to be heard. A 

judge may explain the requirements of applicable 

rules and statutes so that a person appearing 

before the judge understands the process to be 

employed. A judge may also inform 

unrepresented individuals of free or reduced cost 

legal or other assistance that is available in the 

courthouse or elsewhere.
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      State              Number                          Text                                                                                                              Comment

Maryland Rule 2.2 and 

2.65
Rule 2.2: A judge shall uphold and apply the law 

and shall perform all duties of judicial office 

impartially and fairly.

Rule 2.6 (a): A judge shall accord to every person 

who has a legal interest in a proceeding, or that 

person's lawyer, the right to be heard according to 

law.

Rule 2.2 Comment [4]: It is not a violation of this Rule for a judge to 

make reasonable accommodations to ensure self‐represented 

litigants the opportunity to have their matters fairly heard.

Rule 2.6(a) Comment [2]: Increasingly, judges have before them self‐

represented litigants whose lack of knowledge about the law and 

about judicial procedures and requirements may inhibit their ability 

to be heard effectively. A judge's obligation under Rule 2.2 to remain 

fair and impartial does not preclude the judge from making 

reasonable accommodations to protect a self‐represented litigant's 

right to be heard, so long as those accommodations do not give the 

self‐represented litigant an unfair advantage. This Rule does not 

require a judge to make any particular accommodation.
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                          Rule/Canon                           

      State              Number                          Text                                                                                                              Comment

Massachusetts Rule 2.2
6 Rule 2.2: A judge shall uphold and apply the law 

and shall perform all duties of judicial office 

impartially and fairly.

Rule 2.6 (a): A judge shall accord to every person 

who has a legal interest in a proceeding, or that  

person's lawyer, the right to be heard according to 

law.

Rule 2.2 Comment [4]: It is not a violation of this Rule for a judge to 

make reasonable accommodations to ensure self‐represented 

litigants the opportunity to have their matters fairly heard.

Rule 2.6(a) Comment[1A] The judge has an affirmative role in 

facilitating the ability of every person who has a legal interest in a 

proceeding to be fairly heard. In the interest of ensuring fairness and 

access to justice, judges may make reasonable accommodations that 

help self‐represented litigants to understand the proceedings and 

applicable procedural requirements, secure legal assistance, and be 

heard according to law.* The judge should be careful that 

accommodations do not give self‐represented litigants an unfair 

advantage or create an appearance of judicial partiality. In some 

circumstances, particular accommodations for self‐represented 

litigants are required by decisional or other law.* In other 

circumstances, potential accommodations are within the judge's 

discretion. By way of illustration, a judge may: (1) construe pleadings 

liberally; (2) provide brief information about the proceeding and 

evidentiary and foundational requirements; (3) ask neutral questions 

to elicit or clarify information; (4) modify the manner or order of 

taking evidence or hearing argument; (5) attempt to make legal 

concepts understandable; (6) explain the basis for a ruling; and (7) 

make referrals as appropriate to any resources available to assist the 

litigants. For civil cases involving self‐represented litigants, the 

Judicial Guidelines for Civil Hearings Involving Self‐Represented 

Litigants (April 2006) provides useful guidance to judges seeking to 

exercise their discretion appropriately so as to ensure the right to be 

heard. 

Michigan Canon 3 A Judge Should Perform the Duties of Office 

Impartially and Diligently

Minnesota Rule 2.2 A judge shall uphold and apply the law, and shall 

perform all duties of judicial office fairly and 

impartially.

[4] It is not a violation of this Rule for a judge to make reasonable 

accommodations to ensure pro se litigants the opportunity to have 

their matters fairly heard.
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Mississippi Canon 3.7 A judge shall accord to all who are legally 

interested in a proceeding, or their lawyers, the 

right to be heard according to law.

Missouri Rule 2‐2.27 (A) A judge shall uphold and apply the law, and 

shall perform all duties of judicial office promptly, 

efficiently, fairly and impartially. 

(B) A judge may make reasonable efforts, 

consistent with the law and court rules, to 

facilitate all litigants, including self‐represented 

litigants, being fairly heard. 

[4] A judge may make reasonable accommodations to afford litigants 

the opportunity to have their matters fairly heard.
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      State              Number                          Text                                                                                                              Comment

Montana Rules 2.2, 

2.5(A), 2.6(A)8
Rule 2.2: A judge shall uphold and apply the law, 

and shall perform all duties of judicial office fairly 

and impartially. 

Rule 2.5(A): A judge shall perform judicial and 

administrative duties competently and diligently.

Rule 2.6(A): A judge shall accord to every person 

who has a legal interest in a proceeding, or that 

person’s lawyer, the right to be heard according 

to law.

Rule 2.2 Comment [5]:  A judge may make reasonable 

accommodations to ensure self‐represented litigants the opportunity 

to have their matters fairly heard. Steps that are permissible in 

ensuring a self‐represented litigant’s right to be heard according to 

law include but are not limited to: liberally construing pleadings; 

providing brief information about the proceeding and evidentiary and 

foundational requirements; modifying the traditional order of taking 

evidence; attempting to make legal concepts understandable; 

explaining the basis for a ruling; and making referrals to any 

resources available to assist the litigant in preparation of the case. 

Self‐represented litigants are still required to comply with the same 

substantive law and procedural requirements as represented 

litigants.

Rule 2.5 Comment [4]: ...a judge may take appropriate steps to 

facilitate a self‐represented litigant’s ability to be heard.

Rule 2.6[1]: The right to be heard is an essential component of a fair 

and impartial system of justice. Substantive rights of litigants can be 

protected only if procedures protecting the right to be heard are 

observed. Steps judges may consider in facilitating the right to be 

heard include, but are not limited to: (1) providing brief information 

about the proceeding and evidentiary and foundational 

requirements; (2) asking neutral questions to elicit or clarify 

information; (3) modifying the traditional order of taking evidence; 

(4) refraining from using legal jargon; (5) explaining the basis for a 

ruling; and (6) making referrals to any resources available to assist 

the litigant in the preparation of the case.

Nebraska § 5‐302.2 A judge shall uphold and apply the law, and shall 

perform all duties of judicial office fairly and 

impartially.

[4] It is not a violation of this Rule for a judge to make reasonable 

accommodations to ensure pro se litigants the opportunity to have 

their matters fairly heard. On the other hand, judges should resist 

unreasonable demands for assistance that might give an 

unrepresented party an unfair advantage.

Nevada Rule 2.2 A judge shall uphold and apply the law, and shall 

perform all duties of judicial office fairly and 

impartially.

[4] It is not a violation of this Rule for a judge to make reasonable 

accommodations to ensure self‐represented litigants the opportunity 

to have their matters fairly heard.
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New Hampshire Rule 2.2
9 (A) A judge shall uphold and apply the law, and 

shall perform all duties of judicial office fairly and 

impartially.

(B) A judge may make reasonable efforts, 

consistent with the law and court rules, to 

facilitate the ability of all litigants, including self‐

represented litigants, to be fairly heard.

[4] The growth in litigation involving self‐represented litigants and the 

responsibility of courts to promote access to justice warrant 

reasonable flexibility by judges, consistent with the law and court 

rules, to ensure that all litigants are fairly heard.

New Jersey Canon 3.710 A judge shall accord to every person who is legally 

interested in a proceeding, or to that person's 

lawyer, the right to be heard according to law or 

court rule.

A judge may make reasonable accommodations to ensure pro se 

litigants the opportunity to have their matters fairly heard.

New Mexico Rule 21‐202  A judge shall uphold and apply the law and shall 

perform all duties of judicial office fairly and 

impartially.

[4]When pro‐se litigants appear in court, they should comply with the 

rules and orders of the court and will not be treated differently from 

litigants with counsel. It is not a violation of this rule, however, for a 

judge to make reasonable accommodations to ensure all litigants the 

opportunity to have their matters fairly heard.

New York Rule 

100.3(12)11
It is not a violation of this Rule for a judge to make 

reasonable efforts to facilitate the ability of 

unrepresented litigants to have their matters 

fairly heard.

North Carolina Canon 3(A)(4)  A judge should accord to every person who is 

legally interested in a proceeding, or the person's 

lawyer, full right to be heard according to law, 

and, except as authorized by law, neither 

knowingly initiate nor knowingly consider ex parte 

or other communications concerning a pending 

proceeding. 

North Dakota Rule 2.2 A judge shall uphold and apply the law, and shall 

perform all duties of judicial office, including 

administrative duties, fairly and impartially.

[4] It is not a violation of this Rule for a judge to make reasonable 

accommodations to ensure self‐represented litigants the opportunity 

to have their matters fairly heard.
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Ohio Rule 2.2 and 

2.6(A)

Rule 2.2: A judge shall uphold and apply the law, 

and shall perform all duties of judicial office fairly 

and impartially.

Rule 2.6(A): A judge shall accord to every person 

who has a legal interest in a proceeding, or that 

person’s lawyer, the right to be heard according 

to law.

Rule 2.2 Comment [4]:  To ensure self‐represented litigants the 

opportunity to have their matters fairly heard, a judge may make 

reasonable accommodations to a self‐represented litigant consistent 

with the law. 

Rule 2.6(A) Comment [1A]: The rapid growth in litigation involving 

self‐represented litigants and increasing awareness of the significance 

of the role of the courts in promoting access to justice have led to 

additional flexibility by judges and other court officials in order to 

facilitate a self‐represented litigant’s ability to be heard. By way of 

illustration, individual judges have found the following affirmative, 

nonprejudicial steps helpful in this regard: (1) providing brief 

information about the proceeding and evidentiary and foundational 

requirements; (2) modifying the traditional order of taking evidence; 

(3) refraining from using legal jargon; (4) explaining the basis for a 

ruling; and (5) making referrals to any resources available to assist 

the litigant in the preparation of the case.

Oklahoma Rule 2.2 A judge shall uphold and apply the law, and shall 

perform all duties of judicial office fairly and 

impartially. 

[4] It is not a violation of this Rule for a judge to make reasonable 

accommodations to ensure pro se litigants the opportunity to have 

their matters fairly heard. 

Oregon Rule 3.2 Rule 3.2: A judge shall accord to every person 

who has a legal interest in a proceeding, or to that 

person's lawyer, the right to be heard according to 

law.

Pennsylvania Rule 2.2 A judge shall uphold and apply the law, and shall 

perform all duties of judicial office fairly and 

impartially.

[4] It is not a violation of this Rule for a judge to make reasonable 

accommodations to ensure pro se litigants the opportunity to have 

their matters heard fairly and impartially.

Rhode Island Canon 3(B)(8) A judge shall accord to every person who has a 

legal interest in a proceeding, or that person’s 

lawyer, the right to be heard according to law.

South Carolina Canon 3(B)(7)  A judge shall accord to every person who has a 

legal interest in a proceeding, or that person's 

lawyer, the right to be heard according to law.
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South Dakota Canon 3(B)(7)  A judge shall accord to every person who has a 

legal interest in a proceeding, or that person's 

lawyer, the right to be heard according to law.

Tennessee Rule 2.2 A judge shall uphold and apply the law, and shall 

perform all duties of judicial office fairly and 

impartially.

[4] It is not a violation of this Rule for a judge to make reasonable 

accommodations to ensure self‐represented litigants the opportunity 

to have their matters fairly heard.

Texas Canon 3(B)(8)  A judge shall accord to every person who has a 

legal interest in a proceeding, or that person's 

lawyer, the right to be heard according to law. 

Utah Rule 2.2 A judge shall uphold and apply the law, and shall 

perform all duties of judicial office fairly and 

impartially.

[3] It is not a violation of this Rule for a judge to make reasonable 

accommodations to ensure pro se litigants the opportunity to have 

their matters fairly heard.

Vermont Canon 3(B)(7) A judge shall accord to every person who has a 

legal interest in a proceeding, or that person's 

lawyer, the right to be heard according to law.

Virginia Canon 3(B)(7) A judge shall accord to every person who has a 

legal interest in a proceeding, or that person's 

lawyer, the right to be heard according to law.

Washington Rule 2.2 A judge shall uphold and apply the law, and shall 

perform all duties of judicial office fairly  and 

impartially.

[4] It is not a violation of this Rule for a judge to make reasonable 

accommodations to ensure pro se litigants the opportunity to have 

their matters fairly heard.

West Virginia Rule 2.2 A judge shall perform the duties of judicial office 

impartially and diligently.

[4] It is not a violation of this Rule for a judge to make reasonable 

accommodations to ensure pro se litigants the opportunity to have 

their matters fairly heard.
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Wisconsin Rule 

60.04(hm)12
A judge shall uphold and apply the law and shall 

perform all duties of judicial office fairly and 

impartially. A judge shall also afford to every 

person who has a legal interest in a proceeding, or 

to that person's lawyer, the right to be heard 

according to the law. A judge may make 

reasonable efforts, consistent with the law and 

court rules, to facilitate the ability of all litigants, 

including self‐represented litigants, to be fairly 

heard.

A judge may exercise discretion consistent with the law and court 

rules to help ensure that all litigants are fairly heard. A judge's 

responsibility to promote access to justice, combined with the 

growth in litigation involving self‐represented litigants, may warrant 

more frequent exercise of such discretion using techniques that 

enhance the process of reaching a fair determination in the case. 

Although the appropriate scope of such discretion and how it is 

exercised will vary with the circumstances of each case, a judge's 

exercise of such discretion will not generally raise a reasonable 

question about the judge's impartiality. Reasonable steps that a judge 

may take in the exercise of such discretion include, but are not 

limited to, the following: 1. Construe pleadings to facilitate 

consideration of the issues raised. 2. Provide information or 

explanation about the proceedings. 3. Explain legal concepts in 

everyday language. 4. Ask neutral questions to elicit or clarify 

information. 5. Modify the traditional order of taking evidence. 6. 

Permit narrative testimony. 7. Allow litigants to adopt their pleadings 

as their sworn testimony. 8. Refer litigants to any resources available 

to assist in the preparation of the case or enforcement and 

compliance with any order. 9. Inform litigants what will be happening 

next in the case and what is expected of them.

Wyoming 2.2 A judge shall uphold and apply the law, and shall 

perform all duties of judicial office fairly and 

impartially.

[4] It is not a violation of this Rule for a judge to make reasonable 

accommodations to ensure pro se litigants the opportunity to have 

their matters fairly heard.

1  effective December 15, 2016
7 as amended July 2013

2  effective July 1, 2013 8  revised March 25, 2014
3  effective March 18, 2013 9  effective April 2017
4  effective September 1, 2015 10 effective September 1, 2016
5  effective July 1, 2016 11 effective March 26, 2015
6  effective January 1, 2016 12 effective June 1, 2014

updated 7‐4‐2017
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ILLINOIS SUPREME COURT POLICY ON ASSISTANCE TO COURT PATRONS 

BY CIRCUIT CLERKS, COURT STAFF, LAW LIBRARIANS, AND COURT 

VOLUNTEERS 

 

(a) Purpose and Scope.  
 

The purpose of this policy is to provide guidance to circuit clerks, court staff, law 

librarians, and court volunteers acting in a non-lawyer capacity as to what services 

may and may not be offered to assist court patrons to achieve fair and efficient 

resolution of their cases.  

 

No court patron should be denied services permitted under this policy on the basis of 

being a self-represented litigant. Services to court patrons should be provided in a 

nondiscriminatory manner to all applicants without regard to race, color, religious 

creed, ancestry, national origin, age, sex, disability, sexual orientation or any category 

prohibited by federal or Illinois law. 

 

(b) Definitions. 

 

(1) "Court patron" means any individual who seeks information to file, pursue or 

respond to a case on his or her own behalf or on the behalf of another. 

(2) “Self-represented litigant” means any individual who seeks information to file, 

pursue or respond to a case on his or her own behalf where a licensed attorney 

has not filed an appearance on behalf of that individual. 

(3) "Legal information" means general factual information about the law and the 

legal process. Legal information is different from legal advice, which involves 

giving guidance regarding an individual’s legal rights and obligations in light of 

his or her particular facts and circumstances.  Legal information is neutral. 

(4) “Approved forms” mean standardized forms and related instructions that have 

been approved pursuant to Supreme Court Rule 10-101; forms included in the 

Illinois Supreme Court Rules; and local circuit court forms adopted to facilitate 

local case-processing procedures. 

 

(c) Prohibited Services. Circuit clerks, court staff, law librarians, and court volunteers—

acting in a non-lawyer capacity on behalf of the court—shall not: 

 
(1) Recommend whether a case should be brought to court or comment on the 

merits of a pending case;  

(2) Give an opinion about what will happen if a case is brought to court; 

(3) Represent litigants in court; 

(4) Provide legal analysis, strategy or advice to a court patron, or perform legal 

research other than assistance in self-guided legal research for any court patron; 
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(5) Disclose information in violation of a court order, statute, rule, case law or court 

directive; 

(6) Deny a self-represented litigant access to the court or any services provided to 

other court patrons. 

(7) Tell a litigant anything he or she would not repeat in the presence of any other 

party involved in the case; 

(8) Refer a litigant to a specific lawyer or law firm for fee-based representation; or 

(9) Otherwise engage in the unauthorized practice of law as prohibited by law. 

 

(d) Permitted Services.  To assist court patrons, circuit clerks, court staff, law librarians, 

and court volunteers—acting in a non-lawyer capacity on behalf of the court—may, 

as resources and expertise permit: 

 

(1) Provide legal information about court rules, court terminology andcourt 

procedures, but not limited to providing information regarding; requirements for 

service, filing, scheduling hearings and compliance with local procedure; 

(2) Inform court patrons of legal resources and referrals if available,, including but 

not limited to: 

a. Pro bono legal services;  

b. Low-cost legal services;  

c. Limited scope legal services;  

d. Legal aid programs and hotlines;  

e. Law and public libraries; 

f. Non-profit alternative dispute resolution services;  

g. Lawyer referral services;  

h. Internet-based resources;  

i. Court-sponsored or -affiliated educational classes, including, but not 

limited to, parenting education and traffic safety classes and alternative 

dispute resolution services;  

j. Units or departments of government; or 

k. Domestic violence resources. 

(3) Encourage self-represented litigants to obtain legal advice from a lawyer; 

(4) Provide information about security protocols at the courthouse and directions 

around the courthouse, including, but not limited to, photocopier and telephone 

locations, children's waiting room locations and other courthouse offices;  

(5) Offer educational classes and informational materials; 

(6) Assist court patrons in identifying approved forms and related instructions based 

on the court patron's description of what he or she wants to request from the 

court, including but not limited to, providing approved forms for the waiver of 

filing fees. When necessary, explain the nature of the information required to fill 

out the approved forms. Where no approved form exists to accomplish the court 

patron's request, inform the litigant of that fact and direct him or her to other 

legal resources; 
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(7) Record verbatim information provided by the self-represented litigant on 

approved forms if that person is unable to complete the forms due to disability 

or literacy barriers; 

(8) Review finished forms to determine whether forms are complete, including 

checking for signature, notarization, correct county name and case number; 

(9) Provide assistance to litigants pursuing self-guided research; 

(10) Provide docket information, including but not limited to: 

a. Stating whether an order has been issued 

b. Explaining how to get a copy if one was not provided 

c. Reading the order to the individual if requested 

d. Providing instructions about how to access such information; 

(11) Inform court patrons of the process for requesting a foreign language or sign 

language interpreter; 

(12) At the direction of the court, review documents for completeness prior to 

hearing;  

(13) Provide a court patron with access to a case file that has not been restricted by 

statute, rule or order, or instructions about how to obtain such access; 

(14) Provide the same services and information to all parties to an action, as 

requested; 

(15) Provide services based on the assumption that the information provided by the 

court patron is accurate and complete; 

(16) Provide other services consistent with the intent of this policy. 

 

(e) Unauthorized Practice of Law and Privilege.  
Services provided in accordance with section (d) of this policy do not constitute the 

unauthorized practice of law. Information exchanged in accordance with section (d) 

of this policy is neither confidential nor privileged, except as otherwise protected by 

law. Services provided in accordance with section (d) of this policy do not create an 

attorney-client relationship. It should be communicated through the use of signage or 

a direct, in-person disclosure to court patrons that information and services provided 

in accordance with section (d) of this policy are not confidential, privileged or create 

an attorney-client relationship. 

 

(f) Rules of Professional Conduct. Circuit clerks, court staff, law librarians, and court 

volunteers—who are licensed attorneys, licensed law student interns and other 

persons working under the supervision of an attorney—must abide by all applicable 

Rules of Professional Conduct when providing services and information in 

accordance with section (d) of this policy. 

 

(g) Copy Fees. Court patrons may be required to pay a reasonable printing or 

reproduction fee for forms and instructions. However, the fee may be reduced or 

waived for persons who are otherwise eligible to sue or defend without cost pursuant 

to the Code of Civil Procedure. 
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&DQRQ����3HUIRUPLQJ�WKH�'XWLHV�RI�-XGLFLDO�2IILFH�,PSDUWLDOO\�DQG�'LOLJHQWO\

$�����-XGLFLDO�'XWLHV�LQ�*HQHUDO���7KH�MXGLFLDO�GXWLHV�RI�D�MXGJH�WDNH�SUHFHGHQFH�RYHU�DOO�WKH�
MXGJH
V�RWKHU�DFWLYLWLHV���-XGLFLDO�GXWLHV�LQFOXGH�DOO�WKH�GXWLHV�RI�WKH�MXGJH
V�RIILFH�SUHVFULEHG�E\�
ODZ���,Q�WKH�SHUIRUPDQFH�RI�WKHVH�GXWLHV��WKH�IROORZLQJ�VWDQGDUGV�DSSO\��

%�����$GMXGLFDWLYH�5HVSRQVLELOLWLHV��

��� $� MXGJH� VKDOO� KHDU� DQG� GHFLGH� PDWWHUV� DVVLJQHG� WR� WKH� MXGJH� H[FHSW� WKRVH� LQ� ZKLFK�
GLVTXDOLILFDWLRQ�LV�UHTXLUHG�RU�UHFXVDO�LV�DSSURSULDWH��

��� $�MXGJH�VKRXOG�EH�IDLWKIXO�WR�WKH�ODZ�DQG�VKDOO�PDLQWDLQ�SURIHVVLRQDO�FRPSHWHQFH�LQ�LW���
$�MXGJH�VKDOO�QRW�EH�VZD\HG�E\�SDUWLVDQ�LQWHUHVWV��SXEOLF�FODPRU��RU�IHDU�RI�FULWLFLVP��

��� $�MXGJH�VKDOO�UHTXLUH�RUGHU�DQG�GHFRUXP�LQ�SURFHHGLQJV�EHIRUH�WKH�MXGJH��

��� $�MXGJH�VKDOO�EH�SDWLHQW��GLJQLILHG�DQG�FRXUWHRXV�WR�OLWLJDQWV��MXURUV��ZLWQHVVHV��ODZ\HUV�
DQG� RWKHUV� ZLWK� ZKRP� WKH� MXGJH� GHDOV� LQ� DQ� RIILFLDO� FDSDFLW\�� DQG� VKRXOG� UHTXLUH� VLPLODU�
FRQGXFW�RI�ODZ\HUV��DQG�RI�VWDII��FRXUW�RIILFLDOV�DQG�RWKHUV�VXEMHFW�WR�WKH�MXGJH
V�GLUHFWLRQ�DQG�
FRQWURO��

��� $�MXGJH�VKDOO�SHUIRUP�MXGLFLDO�GXWLHV�ZLWKRXW�ELDV�RU�SUHMXGLFH���

��� $�MXGJH�VKDOO�QRW��LQ�WKH�SHUIRUPDQFH�RI�MXGLFLDO�GXWLHV��E\�ZRUGV�RU�FRQGXFW�PDQLIHVW�
ELDV�RU�SUHMXGLFH��LQFOXGLQJ�EXW�QRW�OLPLWHG�WR�ELDV�RU�SUHMXGLFH�EDVHG�XSRQ�UDFH��VH[��UHOLJLRQ��
QDWLRQDO� RULJLQ�� GLVDELOLW\�� DJH�� VH[XDO� RULHQWDWLRQ� RU� VRFLRHFRQRPLF� VWDWXV�� DQG� VKDOO� QRW�
NQRZLQJO\�SHUPLW�VWDII��FRXUW�RIILFLDOV�DQG�RWKHUV�VXEMHFW�WR�WKH�MXGJH
V�GLUHFWLRQ�DQG�FRQWURO�WR�
GR�VR����

��� $� MXGJH� VKDOO� UHTXLUH� ODZ\HUV� LQ� SURFHHGLQJV� EHIRUH� WKH� FRXUW� WR� UHIUDLQ� IURP�
PDQLIHVWLQJ�� E\� ZRUGV� RU� FRQGXFW�� ELDV� RU� SUHMXGLFH� EDVHG� RQ� UDFH�� VH[�� UHOLJLRQ�� QDWLRQDO�
RULJLQ��GLVDELOLW\�� DJH�� VH[XDO�RULHQWDWLRQ�RU� VRFLRHFRQRPLF� VWDWXV� DJDLQVW�SDUWLHV��ZLWQHVVHV��
FRXQVHO�RU�RWKHUV���7KLV�UHTXLUHPHQW�GRHV�QRW�SUHFOXGH�OHJLWLPDWH�DGYRFDF\�ZKHQ�DQ\�RI�WKHVH�
IDFWRUV�LV�DQ�LVVXH�LQ�WKH�SURFHHGLQJ��

��� $�MXGJH�VKDOO�DFFRUG�WR�HYHU\�SHUVRQ�ZKR�KDV�D�OHJDO�LQWHUHVW�LQ�D�SURFHHGLQJ��RU�WKDW�
SHUVRQ
V�ODZ\HU��WKH�ULJKW�WR�EH�KHDUG�DFFRUGLQJ�WR�ODZ���$�MXGJH�VKDOO�QRW�LQLWLDWH��SHUPLW��RU�
FRQVLGHU�H[�SDUWH� FRPPXQLFDWLRQV� RU� RWKHU� FRPPXQLFDWLRQV�PDGH� WR� WKH� MXGJH� RXWVLGH� WKH�
SUHVHQFH�RI�WKH�SDUWLHV�EHWZHHQ�WKH�MXGJH�DQG�D�SDUW\��DQ�DWWRUQH\��D�JXDUGLDQ�RU�DWWRUQH\�DG�
OLWHP��DQ�DOWHUQDWLYH�GLVSXWH� UHVROXWLRQ�QHXWUDO��RU� DQ\�RWKHU� FRXUW� DSSRLQWHH�FRQFHUQLQJ� WKH�
PHULWV�RI�D�SHQGLQJ�RU�LPSHQGLQJ�MXGLFLDO�SURFHHGLQJ���$�MXGJH�VKDOO�UHTXLUH�FRPSOLDQFH�ZLWK�
WKLV�VXEVHFWLRQ�E\�FRXUW�SHUVRQQHO�VXEMHFW�WR�WKH�MXGJH
V�GLUHFWLRQ�DQG�FRQWURO���7KLV�VXEVHFWLRQ�
GRHV�QRW�SURKLELW��

�D���FRPPXQLFDWLRQV�FRQFHUQLQJ�XQFRQWHVWHG�DGPLQLVWUDWLYH�RU�XQFRQWHVWHG�SURFHGXUDO�
PDWWHUV��

�E���FRQIHUULQJ�VHSDUDWHO\�ZLWK�WKH�SDUWLHV�DQG�RU�WKHLU�ODZ\HUV�LQ�DQ�HIIRUW�WR�PHGLDWH�RU�
VHWWOH�PDWWHUV��SURYLGHG��KRZHYHU��WKDW�WKH�MXGJH�VKDOO�ILUVW�JLYH�QRWLFH�WR�DOO�SDUWLHV�
DQG�QRW�WKHUHDIWHU�KHDU�DQ\�FRQWHVWHG�PDWWHUV�EHWZHHQ�WKH�SDUWLHV�H[FHSW�ZLWK�WKH�
FRQVHQW�RI�DOO�SDUWLHV��
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�F���REWDLQLQJ�WKH�DGYLFH�RI�D�GLVLQWHUHVWHG�H[SHUW�RQ�WKH�ODZ�DSSOLFDEOH�WR�D�SURFHHGLQJ�
EHIRUH�WKH�MXGJH�LI�WKH�MXGJH�JLYHV�QRWLFH�WR�WKH�SDUWLHV�RI�WKH�SHUVRQ�FRQVXOWHG�DQG�
WKH�VXEVWDQFH�RI�WKH�DGYLFH��DQG�DIIRUGV�WKH�SDUWLHV�UHDVRQDEOH�RSSRUWXQLW\�WR�
UHVSRQG��

�G���FRQVXOWLQJ�ZLWK�RWKHU�MXGJHV�RU�ZLWK�FRXUW�SHUVRQQHO��

�H� �FRQVLGHULQJ�DQ�H[�SDUWH�FRPPXQLFDWLRQ�H[SUHVVO\�DXWKRUL]HG�E\�ODZ��

��� $�MXGJH�VKRXOG�GLVSRVH�RI�DOO�MXGLFLDO�PDWWHUV�SURPSWO\��HIILFLHQWO\�DQG�IDLUO\��

���� $�MXGJH�VKDOO�DEVWDLQ�IURP�SXEOLF�FRPPHQW�DERXW�D�SHQGLQJ�RU�LPSHQGLQJ�SURFHHGLQJ�
ZKLFK�PD\�FRPH�EHIRUH�WKH�MXGJH
V�FRXUW�LQ�D�PDQQHU�ZKLFK�VXJJHVWV�WR�D�UHDVRQDEOH�SHUVRQ�
WKH�MXGJH
V�SUREDEOH�GHFLVLRQ�RQ�DQ\�SDUWLFXODU�FDVH���7KLV�SURKLELWLRQ�DSSOLHV�WR�DQ\�FDQGLGDWH�
IRU�MXGLFLDO�RIILFH��ZLWK�UHVSHFW�WR�MXGLFLDO�SURFHHGLQJV�SHQGLQJ�RU�LPSHQGLQJ�LQ�WKH�FRXUW�RQ�
ZKLFK�WKH�FDQGLGDWH�ZRXOG�VHUYH�LI�HOHFWHG��$�MXGJH�VKDOO�UHTXLUH�VLPLODU�DEVWHQWLRQ�RQ�WKH�SDUW�
RI�FRXUW�SHUVRQQHO�VXEMHFW�WR�WKH�MXGJH
V�GLUHFWLRQ�DQG�FRQWURO���7KLV�VHFWLRQ�GRHV�QRW�SURKLELW�
MXGJHV�IURP�PDNLQJ�SXEOLF�VWDWHPHQWV�LQ�WKH�FRXUVH�RI�WKHLU�RIILFLDO�GXWLHV�RU�IURP�H[SODLQLQJ�
IRU�SXEOLF�LQIRUPDWLRQ�WKH�SURFHGXUHV�RI�WKH�FRXUW���7KLV�VHFWLRQ�GRHV�QRW�DSSO\�WR�SURFHHGLQJV�
LQ�ZKLFK�WKH�MXGJH�RU�MXGLFLDO�FDQGLGDWH�LV�D�OLWLJDQW�LQ�D�SHUVRQDO�FDSDFLW\��

���� $�MXGJH�VKDOO�QRW�GLVFORVH�RU�XVH��IRU�DQ\�SXUSRVH�XQUHODWHG�WR�MXGLFLDO�GXWLHV��QRQSXEOLF�
LQIRUPDWLRQ� DFTXLUHG� LQ� D� MXGLFLDO� FDSDFLW\�� � 7KH� GLVFXVVLRQV�� YRWHV�� SRVLWLRQV� WDNHQ�� DQG�
ZULWLQJV�RI�DSSHOODWH�MXGJHV�DQG�FRXUW�SHUVRQQHO�DERXW�FDXVHV�DUH�FRQILGHQFHV�RI�WKH�FRXUW�DQG�
VKDOO�EH� UHYHDOHG�RQO\� WKURXJK�D� FRXUW
V� MXGJPHQW�� D�ZULWWHQ�RSLQLRQ�RU� LQ� DFFRUGDQFH�ZLWK�
6XSUHPH�&RXUW�JXLGHOLQHV�IRU�D�FRXUW�DSSURYHG�KLVWRU\�SURMHFW��

&�� $GPLQLVWUDWLYH�5HVSRQVLELOLWLHV��

���� $� MXGJH� VKRXOG� GLOLJHQWO\� DQG� SURPSWO\� GLVFKDUJH� WKH� MXGJH
V� DGPLQLVWUDWLYH�
UHVSRQVLELOLWLHV�ZLWKRXW� ELDV� RU� SUHMXGLFH� DQG�PDLQWDLQ� SURIHVVLRQDO� FRPSHWHQFH� LQ� MXGLFLDO�
DGPLQLVWUDWLRQ�� DQG� VKRXOG� FRRSHUDWH� ZLWK� RWKHU� MXGJHV� DQG� FRXUW� RIILFLDOV� LQ� WKH�
DGPLQLVWUDWLRQ�RI�FRXUW�EXVLQHVV��

��� $�MXGJH�VKRXOG�UHTXLUH�VWDII��FRXUW�RIILFLDOV�DQG�RWKHUV�VXEMHFW�WR�WKH�MXGJH
V�GLUHFWLRQ�
DQG�FRQWURO� WR�REVHUYH�WKH�VWDQGDUGV�RI�ILGHOLW\�DQG�GLOLJHQFH�WKDW�DSSO\�WR�WKH�MXGJH�DQG�WR�
UHIUDLQ�IURP�PDQLIHVWLQJ�ELDV�RU�SUHMXGLFH�LQ�WKH�SHUIRUPDQFH�RI�WKHLU�RIILFLDO�GXWLHV��

���� $�MXGJH�ZLWK�VXSHUYLVRU\�DXWKRULW\�IRU�WKH�MXGLFLDO�SHUIRUPDQFH�RI�RWKHU�MXGJHV�VKRXOG�
WDNH� UHDVRQDEOH�PHDVXUHV� WR� DVVXUH� WKH� SURPSW� GLVSRVLWLRQ� RI�PDWWHUV� EHIRUH� WKHP� DQG� WKH�
SURSHU�SHUIRUPDQFH�RI�WKHLU�RWKHU�MXGLFLDO�UHVSRQVLELOLWLHV��

��� $�MXGJH�VKDOO�QRW�PDNH�XQQHFHVVDU\�DSSRLQWPHQWV���$�MXGJH�VKDOO�H[HUFLVH�WKH�SRZHU�RI�
DSSRLQWPHQW� LPSDUWLDOO\� DQG� RQ� WKH� EDVLV� RI� PHULW�� � $� MXGJH� VKDOO� DYRLG� QHSRWLVP� DQG�
IDYRULWLVP���$�MXGJH�VKDOO�QRW�DSSURYH�FRPSHQVDWLRQ�RI�DSSRLQWHHV�EH\RQG�WKH�IDLU�YDOXH�RI�
VHUYLFHV�UHQGHUHG��

��� $�MXGJH�VKDOO�QRW�IDLO�WR�FRPSO\�ZLWK�5XOH����RI�WKH�5XOHV�RI�-XGLFLDO�$GPLQLVWUDWLRQ��
NQRZLQJ�WKDW�WKH�IDLOXUH�WR�FRPSO\�LV�LQ�YLRODWLRQ�RI�WKH�UXOH��
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'�� 'LVFLSOLQDU\�5HVSRQVLELOLWLHV��

���� $�MXGJH�ZKR�UHFHLYHV�LQIRUPDWLRQ�FOHDUO\�HVWDEOLVKLQJ�WKDW�DQRWKHU�MXGJH�KDV�FRPPLWWHG�
D� YLRODWLRQ� RI� WKLV� &RGH� VKRXOG� WDNH� DSSURSULDWH� DFWLRQ�� � $� MXGJH� KDYLQJ� NQRZOHGJH� WKDW�
DQRWKHU�MXGJH�KDV�FRPPLWWHG�D�YLRODWLRQ�RI�WKLV�&RGH�WKDW�UDLVHV�D�VXEVWDQWLDO�TXHVWLRQ�DV�WR�WKH�
RWKHU�MXGJH
V�ILWQHVV�IRU�RIILFH�VKDOO�LQIRUP�WKH�6WDWH�&RPPLVVLRQ�RQ�-XGLFLDO�&RQGXFW�RU�WDNH�
RWKHU�DSSURSULDWH�DFWLRQ��

���� $� MXGJH�ZKR� UHFHLYHV� LQIRUPDWLRQ�FOHDUO\�HVWDEOLVKLQJ� WKDW�D� ODZ\HU�KDV�FRPPLWWHG�D�
YLRODWLRQ� RI� WKH� 7H[DV�'LVFLSOLQDU\�5XOHV� RI� 3URIHVVLRQDO�&RQGXFW� VKRXOG� WDNH� DSSURSULDWH�
DFWLRQ�� � $� MXGJH� KDYLQJ� NQRZOHGJH� WKDW� D� ODZ\HU� KDV� FRPPLWWHG� D� YLRODWLRQ� RI� WKH� 7H[DV�
'LVFLSOLQDU\�5XOHV�RI�3URIHVVLRQDO�&RQGXFW�WKDW�UDLVHV�D�VXEVWDQWLDO�TXHVWLRQ�DV�WR�WKH�ODZ\HU
V�
KRQHVW\��WUXVWZRUWKLQHVV�RU�ILWQHVV�DV�D�ODZ\HU�LQ�RWKHU�UHVSHFWV�VKDOO�LQIRUP�WKH�2IILFH�RI�WKH�
*HQHUDO�&RXQVHO�RI�WKH�6WDWH�%DU�RI�7H[DV�RU�WDNH�RWKHU�DSSURSULDWH�DFWLRQ��

&DQRQ����&RQGXFWLQJ�WKH�-XGJH
V�([WUD�-XGLFLDO�$FWLYLWLHV�WR�0LQLPL]H�WKH�5LVN�RI�
&RQIOLFW�ZLWK�-XGLFLDO�2EOLJDWLRQV�

$�� ([WUD�-XGLFLDO�$FWLYLWLHV�LQ�*HQHUDO�� �$�MXGJH�VKDOO�FRQGXFW�DOO�RI� WKH�MXGJH
V�H[WUD�
MXGLFLDO�DFWLYLWLHV�VR�WKDW�WKH\�GR�QRW��

��� FDVW�UHDVRQDEOH�GRXEW�RQ�WKH�MXGJH
V�FDSDFLW\�WR�DFW�LPSDUWLDOO\�DV�D�MXGJH��RU�

��� LQWHUIHUH�ZLWK�WKH�SURSHU�SHUIRUPDQFH�RI�MXGLFLDO�GXWLHV��

%�� $FWLYLWLHV�WR�,PSURYH�WKH�/DZ���$�MXGJH�PD\��

���� VSHDN��ZULWH��OHFWXUH��WHDFK�DQG�SDUWLFLSDWH�LQ�H[WUD�MXGLFLDO�DFWLYLWLHV�FRQFHUQLQJ�WKH�ODZ��
WKH� OHJDO� V\VWHP�� WKH� DGPLQLVWUDWLRQ� RI� MXVWLFH� DQG� QRQ�OHJDO� VXEMHFWV�� VXEMHFW� WR� WKH�
UHTXLUHPHQWV�RI�WKLV�&RGH��DQG��

��� VHUYH� DV� D� PHPEHU�� RIILFHU�� RU� GLUHFWRU� RI� DQ� RUJDQL]DWLRQ� RU� JRYHUQPHQWDO� DJHQF\�
GHYRWHG�WR�WKH�LPSURYHPHQW�RI�WKH�ODZ��WKH�OHJDO�V\VWHP��RU�WKH�DGPLQLVWUDWLRQ�RI�MXVWLFH���$�
MXGJH� PD\� DVVLVW� VXFK� DQ� RUJDQL]DWLRQ� LQ� UDLVLQJ� IXQGV� DQG� PD\� SDUWLFLSDWH� LQ� WKHLU�
PDQDJHPHQW� DQG� LQYHVWPHQW�� EXW� VKRXOG� QRW� SHUVRQDOO\� SDUWLFLSDWH� LQ� SXEOLF� IXQG� UDLVLQJ�
DFWLYLWLHV���+H�RU�VKH�PD\�PDNH�UHFRPPHQGDWLRQV�WR�SXEOLF�DQG�SULYDWH�IXQG�JUDQWLQJ�DJHQFLHV�
RQ� SURMHFWV� DQG� SURJUDPV� FRQFHUQLQJ� WKH� ODZ�� WKH� OHJDO� V\VWHP� DQG� WKH� DGPLQLVWUDWLRQ� RI�
MXVWLFH��

&�� &LYLF� RU� &KDULWDEOH� $FWLYLWLHV�� � $� MXGJH� PD\� SDUWLFLSDWH� LQ� FLYLF� DQG� FKDULWDEOH�
DFWLYLWLHV� WKDW� GR� QRW� UHIOHFW� DGYHUVHO\� XSRQ� WKH� MXGJH
V� LPSDUWLDOLW\� RU� LQWHUIHUH� ZLWK� WKH�
SHUIRUPDQFH�RI�MXGLFLDO�GXWLHV���$�MXGJH�PD\�VHUYH�DV�DQ�RIILFHU��GLUHFWRU��WUXVWHH�RU�QRQ�OHJDO�
DGYLVRU�RI�DQ�HGXFDWLRQDO��UHOLJLRXV��FKDULWDEOH��IUDWHUQDO��RU�FLYLF�RUJDQL]DWLRQ�QRW�FRQGXFWHG�
IRU�WKH�SURILW�RI�LWV�PHPEHUV��VXEMHFW�WR�WKH�IROORZLQJ�OLPLWDWLRQV��

���� $� MXGJH� VKRXOG� QRW� VHUYH� LI� LW� LV� OLNHO\� WKDW� WKH� RUJDQL]DWLRQ� ZLOO� EH� HQJDJHG� LQ�
SURFHHGLQJV� WKDW�ZRXOG�RUGLQDULO\� FRPH�EHIRUH� WKH� MXGJH�RU�ZLOO� EH� UHJXODUO\�RU� IUHTXHQWO\�
HQJDJHG�LQ�DGYHUVDU\�SURFHHGLQJV�LQ�DQ\�FRXUW��

���� $�MXGJH�VKDOO�QRW�VROLFLW�IXQGV�IRU�DQ\�HGXFDWLRQDO��UHOLJLRXV��FKDULWDEOH��IUDWHUQDO�RU�FLYLF�
RUJDQL]DWLRQ�� EXW� PD\� EH� OLVWHG� DV� DQ� RIILFHU�� GLUHFWRU�� GHOHJDWH�� RU� WUXVWHH� RI� VXFK� DQ�
RUJDQL]DWLRQ�� DQG�PD\� EH� D� VSHDNHU� RU� D� JXHVW� RI� KRQRU� DW� DQ� RUJDQL]DWLRQ
V� IXQG� UDLVLQJ�
HYHQWV���
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To: Supreme Court Advisory Committee 
 
From: Appellate Rules Subcommittee 
 
Re: Amendment to TRAP 24 
 
Date: July 20, 2017 
__________________________________________________________________________ 
 
By letter dated July 5, 2017, the Texas Supreme Court referred the following matter to our 
subcommittee: 
 

Supersedeas Rules for State-Actor Appellants. HB 2776, passed by the 85th Legislature, 
amends the Government Code to direct the Court to adopt rules providing that the right of 
a state actor appellant under Section 6.001(b)(1)-(3) of the Civil Practice and Remedies 
Code to supersede a judgment or order on appeal is not subject to being counter-superseded 
under Rule of Appellate Procedure 24, except in an appeal involving a contested-case, 
administrative-enforcement action. Section 2 of the bill requires the rules to be adopted by 
May 1, 2018. 
 

Summary of relevant authority: 
 

HB 2776 provides that: “SECTION 1. Section 22.004, Government Code, is amended by 
adding Subsection (i) to read as follows: (i) The supreme court shall adopt rules to provide 
that the right of an appellant under Section 6.001(b)(1), (2), or (3), Civil Practice and 
Remedies Code, to supersede a judgment or order on appeal is not subject to being counter-
superseded under Rule 24.2(a)(3), Texas Rules of Appellate Procedure, or any other rule. 
Counter-supersedeas shall remain available to parties in a lawsuit concerning a matter that 
was the basis of a contested case in an administrative enforcement action. 
SECTION 2. The Texas Supreme Court shall adopt the rules required by Section 22.004(i), 
Government Code, as added by this Act, before May 1, 2018. 
SECTION 3. This Act takes effect September 1, 2017.” 
 
TEX. CIV. PRAC. & REM. CODE 6.001(b)(1)-(3) provides that the following entities are not 
required to post a bond to superseded an adverse judgment: “(1) this state; (2) a department 
of this state; (3) the head of a department of this state.” 

 
TRAP 24.2(a)(3) provides that: “Other Judgment. When the judgment is for something 
other than money or an interest in property, the trial court must set the amount and type of 
security that the judgment debtor must post. The security must adequately protect the 
judgment creditor against loss or damage that the appeal might cause. But the trial court 
may decline to permit the judgment to be superseded if the judgment creditor posts security 
ordered by the trial court in an amount and type that will secure the judgment debtor against 
any loss or damage caused by the relief granted the judgment creditor if an appellate court 
determines, on final disposition, that that relief was improper.”    
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In re State Board for Educator Certification, 452 S.W.3d 802 (Tex. 2014), held that the 
trial court has discretion under TRAP 24.3(a)(3) to deny a government entity the right to 
supersede a non-monetary, non-property judgment.  In that case, the district court had 
reversed the Board’s revocation of a teaching certificate.  The trial court refused 
supersedeas, which would keep the revocation in place.  The Court recognized that the 
State – in seeking to depriving the respondent of his livelihood during a protracted appeal 
when no court had upheld its position on the merits – would be “a striking assertion of 
unbridled executive power.”  452 S.W.3d at 809.     
 

Proposed amendment to TRAP 24.2(a)(3): 
 

24.2. Amount of Bond, Deposit, or Security 

(a) Type of Judgment. 

(3) Other Judgment. When the judgment is for something other than money or an interest 
in property, the trial court must set the amount and type of security that the judgment debtor 
must post. The security must adequately protect the judgment creditor against loss or 
damage that the appeal might cause. But the trial court may decline to permit the judgment 
to be superseded if the judgment creditor posts security ordered by the trial court in an 
amount and type that will secure the judgment debtor against any loss or damage caused 
by the relief granted the judgment creditor if an appellate court determines, on final 
disposition, that that relief was improper.  When the judgment debtor is the state, a 
department of this state, or the head of a department of this state, the trial court must permit 
a judgment to be superseded except in a matter arising from a contested case in an 
administrative enforcement action. 

Comments: 
 

SB 2766 states that counter-supersedeas is not available under TRAP 24.2(3) or any other 
rule.  The subcommittee is unaware of any other rule that would allow counter-supersedeas, 
and the Supreme Court’s decision in In re State Board for Educator Certification was 
limited to TRAP 24.2(a)(3).  
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AN ACT

relating to the right of certain appellants to supersede a judgment

or order on appeal.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:

SECTIONA1.AASection 22.004, Government Code, is amended by

adding Subsection (i) to read as follows:

(i)AAThe supreme court shall adopt rules to provide that the

right of an appellant under Section 6.001(b)(1), (2), or (3), Civil

Practice and Remedies Code, to supersede a judgment or order on

appeal is not subject to being counter-superseded under Rule

24.2(a)(3), Texas Rules of Appellate Procedure, or any other rule.

Counter-supersedeas shall remain available to parties in a lawsuit

concerning a matter that was the basis of a contested case in an

administrative enforcement action.

SECTIONA2.AAThe Texas Supreme Court shall adopt the rules

required by Section 22.004(i), Government Code, as added by this

Act, before May 1, 2018.

SECTIONA3.AAThis Act takes effect September 1, 2017.
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______________________________ ______________________________

AAAAPresident of the Senate Speaker of the HouseAAAAAA

I certify that H.B. No. 2776 was passed by the House on May 6,

2017, by the following vote:AAYeas 141, Nays 0, 2 present, not

voting; and that the House concurred in Senate amendments to H.B.

No. 2776 on May 24, 2017, by the following vote:AAYeas 144, Nays 0,

2 present, not voting.

______________________________

Chief Clerk of the HouseAAA

I certify that H.B. No. 2776 was passed by the Senate, with

amendments, on May 23, 2017, by the following vote:AAYeas 26, Nays

5.

______________________________

Secretary of the SenateAAA

APPROVED: __________________

AAAAAAAAAAAAAAAAADateAAAAAAA

AAAAAAAAA __________________

AAAAAAAAAAAAAAAGovernorAAAAAAA
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CHAPTER 6. GOVERNMENTAL EXEMPTION FROM BOND AND SECURITY 
REQUIREMENTS 

Sec. 6.001.  STATE AND FEDERAL AGENCIES EXEMPT FROM BOND FOR COURT 
COSTS OR APPEAL.  (a)  A governmental entity or officer listed in Subsection (b) may not be 
required to file a bond for court costs incident to a suit filed by the entity or officer or for an 
appeal or writ of error taken out by the entity or officer and is not required to give a surety for 
the issuance of a bond to take out a writ of attachment, writ of sequestration, distress warrant, or 
writ of garnishment in a civil suit. 

(b)  The following are exempt from the bond requirements: 

(1)  this state; 

(2)  a department of this state; 

(3)  the head of a department of this state; 

(4)  a county of this state; 

(5)  the Federal Housing Administration; 

(6)  the Federal National Mortgage Association; 

(7)  the Government National Mortgage Association; 

(8)  the Veterans' Administration; 

(9)  the administrator of veterans affairs;  

(10)  any national mortgage savings and loan insurance corporation created by an act of congress 
as a national relief organization that operates on a statewide basis;  and 

(11)  the Federal Deposit Insurance Corporation in its capacity as receiver or in its corporate 
capacity. 

(c)  Notwithstanding Subsection (a), a county or district attorney is not exempted from filing a 
bond to take out an extraordinary writ unless the commissioners court of the county approves the 
exemption in an action brought in behalf of the county or unless the attorney general approves 
the exemption in an action brought in behalf of the state. 

Acts 1985, 69th Leg., ch. 959, Sec. 1, eff. Sept. 1, 1985.  Amended by Acts 1987, 70th Leg., ch. 
167, Sec. 3.03(a), eff. Sept. 1, 1987. 
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OPINION DELIVERED: December 19, 2014

Synopsis
Background: Teacher brought action seeking judicial review of decision of State Board of Educator Certification,
revoking his teaching certificate. The 200th Judicial District Court, Travis County, reversed the revocation and refused
to allow Board to supersede the judgment pending appeal. Board petitioned for writ of mandamus to direct District
Court to supersede its judgment. The Austin Court of Appeals, 411 S.W.3d 576, denied the petition. Board petitioned
Supreme Court for writ of mandamus.

[Holding:] The Supreme Court, Willett, J., held that Board was not absolutely entitled to supersede judgment, abrogating
Cascos v. Cameron Cnty. Attorney, 319 S.W.3d 205 and City of Fort Worth v. Johnson, 71 S.W.3d 470.

Petition denied.

Guzman, J., filed a concurring opinion, in which Brown, J., joined.

ON PETITION FOR WRIT OF MANDAMUS

Attorneys and Law Firms

Corey Tanner, Mark W. Robinett, Brim Arnett, Robinett, Hanner & Conners, P.C., Austin, for Real Party in Interest.

Gregg W. Abbott, Attorney General, Daniel T. Hodge, First Asst. Attorney General, Jonathan F. Mitchell, Solicitor
General, Douglas D. Geyser, Asst. Solicitor General, Ellen M. Sameth, Office of the Attorney General, Austin, for
Relator.

Opinion

Justice Willett delivered the opinion of the Court.

This mandamus action poses one procedural question: Does a trial court have discretion to deny suspension of a non-
money judgment when the State files a notice of appeal?

Here, a schoolteacher sought judicial review of the State Board for Educator Certification's revocation of his teaching
certificate. The trial court reversed the revocation and refused to allow the Board to supersede the judgment pending
appeal. *803  Importantly, the merits of the underlying appeal are not before us; they remain pending in the court of
appeals. We deal solely with the State's request for a writ of mandamus directing the trial court to supersede its judgment.
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[1] Untangling the various rules applicable to appellants generally and to government appellants specifically, we
hold that a trial court has discretion to deny any party—even the State—the right to supersede a non-money, non-
property judgment. Put in practical terms, a trial court has discretion to prevent the Board from re-revoking a teacher's
professional license while the Board appeals, for however long, the court's rejection of the Board's initial revocation.

Government's right to supersede a judgment may be automatic, but it is not absolute. We deny relief.

I. Background

In 2011, the Board initiated administrative proceedings to revoke Erasmo Montalvo's teaching certificate over allegations
of improper educator-student contact. An administrative law judge weighed the evidence and determined no discipline
was warranted. The Board adopted the ALJ's findings of fact, but concluded the ALJ “failed to appropriately interpret
and apply [the Board's] policies and rules.” Believing Montalvo was “unworthy to instruct or supervise the youth of this

state,” 1  the Board revoked his educator certificate.

1 See TEX. EDUC. CODE § 21.041(b)(7) (“The board shall propose rules that ... provide for disciplinary proceedings, including
the ... revocation of an educator certificate....”); 19 TEX. ADMIN. CODE § 247.2(1)(J) (2010) (State Bd. for Educator
Certification, Code of Ethics & Standard Practices) (“The educator shall be of good moral character and be worthy to instruct
or supervise the youth of this state.”); id. §§ 249.15(a)(4); 249.15(b)(2) (2013) (State Bd. for Educator Certification, Disciplinary
Action) (allowing the Board to “revoke ... a certificate” upon a showing of “satisfactory evidence that ... the [educator] is
unworthy to instruct or to supervise the youth of this state.”).

Montalvo sued to overturn the revocation, 2  and the trial court agreed, concluding the Board's decision was not
supported by substantial evidence and was arbitrary and capricious. The trial court issued a permanent injunction
prohibiting the Board from “treating as revoked or revoking” Montalvo's certification. Montalvo posted security with
the trial court, prompting the court to order, “pursuant to Rule 24.2(a)(3) of the Texas Rules of Appellate Procedure,
that any appeal taken of this Judgment ... will not supersede this Judgment during the pendency of such appeal.” In other
words, the Board could not revoke Montalvo's professional certification, thus depriving him of his livelihood, during
the potentially years-long pendency of the appeal.

2 See, e.g., TEX. GOV'T CODE § 2001.171 (“A person who has exhausted all administrative remedies available within a state
agency and who is aggrieved by a final decision in a contested case is entitled to judicial review under this chapter.”); 19
TEX. ADMIN. CODE § 249.40(c) (2011) (State Bd. for Educator Certification, Appeals) (“Appeals from a final order of the
[Board] shall be under the substantial evidence standard of review and governed by the Texas Government Code, Chapter
2001; applicable case law; and this section.”).

The Board appealed the trial court's revocation reversal and separately sought mandamus relief challenging the trial

court's denial of supersedeas. The court of appeals denied mandamus relief, 3  and it abated the merits of the Board's
appeal pending our resolution of the narrow procedural issue: whether the trial court had *804  discretion to deny
suspension of its judgment.

3 411 S.W.3d 576.

II. Discussion

The relevant rules include:
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1. Texas Rule of Appellate Procedure (TRAP) 24.1(a): A judgment debtor can supersede enforcement of an adverse

judgment by posting security with the trial court. 4

2. Civil Practice and Remedies Code (CPRC) section 6.001: Governmental entities, like the Board, are exempt from

bond requirements. 5

3. TRAP 24.2(a)(3): When, as here, the judgment is not for money or property, the judgment creditor can post

security that gives the trial court discretion to “decline to permit the judgment to be superseded.” 6

4. TRAP 25.1(h): Enforcement of a judgment can proceed unless the judgment is suspended under TRAP 24, or “the

appellant is entitled to supersede the judgment without security by filing a notice of appeal.” 7

4 TEX. R. APP. P. 24.1(a).

5 TEX. CIV. PRAC. & REM. CODE § 6.001. Montalvo does not dispute that the Board is a governmental entity for purposes
of section 6.001.

6 TEX. R. APP. P. 24.2(a)(3).

7 Id. at 25.1(h)(1)–(2).

Since 1838, the State and its departments have been exempt from filing a bond to appeal an adverse judgment. 8  Our

rules have long recognized this, 9  and CPRC section 6.001 codifies it: “A governmental entity ... may not be required to

file a bond ... for an appeal ... in a civil suit.” 10  In effect, the State's notice of appeal automatically suspends enforcement
of a judgment. But that doesn't necessarily mean governmental entities have an absolute right to automatic supersedeas,
which is where TRAP 24.2(a)(3)—applicable where “the judgment is for something other than money”—enters into our

analysis. 11

8 See Act approved May 3, 1838, 2d Cong., 2d R.S., § 2, 1838 Repub. Tex. laws 2, reprinted in 1 H.P.N. Gammel, The Laws
of Texas 1822–97, at 1472 (Austin, Gammel Book Co. 1898).

9 See, e.g., former TEX. R. CIV. P. 354 (1941) (“[T]he following parties are not required to execute a cost bond when appealing
in their official capacity: The State of Texas ... Any State Department ... Any County of Texas....”).

10 TEX. CIV. PRAC. & REM. CODE § 6.001(a). The text of the statute limits its definition of governmental entity to “this
state”, or “a department of this state”, and a few other entities or officials. Id.§ 6.001(b).

11 See TEX. R. APP. P. 24.2(a)(3) (“Other Judgment. When the judgment is for something other than money or an interest
in property, the trial court must set the amount and type of security that the judgment debtor must post. The security must
adequately protect the judgment creditor against loss or damage that the appeal might cause. But the trial court may decline
to permit the judgment to be superseded if the judgment creditor posts security ordered by the trial court in an amount and
type that will secure the judgment debtor against any loss or damage caused by the relief granted the judgment creditor if an
appellate court determines, on final disposition, that that relief was improper.”).

[2] How do these rules interact? Specifically, what happens to the Board's entitlement to automatic suspension of an
adverse judgment (triggered by filing its notice of appeal) if Montalvo posts security? The Board insists that CPRC
section 6.001 and TRAP 25.1 control, and that TRAP 24.2 is inapplicable against governmental entities. Montalvo
counters that TRAP 24.2(a)(3) tempers TRAP 25.1(h), *805  and plainly empowers trial courts to deny suspension of
non-money judgments.
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This is our first opportunity to squarely address which rule trumps. Is the Board still entitled to an automatic right to
supersedeas? Or does the trial court retain discretion—in effect, “superdupersedeas”—to deny it?

* * *

We addressed the State's right to suspend a trial-court judgment during appeal 50 years ago in Ammex Warehouse Co. v.

Archer. 12  In that case, relators argued they were exempt from state regulation covering whiskey and other liquor sales. 13

The trial court had permanently enjoined the Texas Liquor Control Board from enforcing or attempting to enforce state

liquor laws against the relators pending appeal. 14  But the court of appeals issued a writ forbidding enforcement of the

trial court's order, deeming it interference with the appellate court's own jurisdiction over the case. 15  We observed, “it
is readily seen that the purpose of the temporary order was to prevent supersedeas and restrain enforcement” of state

liquor laws pending appeal. 16

12 381 S.W.2d 478, 480–81 (Tex.1964).

13 Id. at 479. Relators relied on a then-recent case of the United States Supreme Court, Hostetter v. Idlewild Bon Voyage
Liquor Corp., which held that a state cannot regulate or control the passage of duty-free liquor for export sold to departing
international airline travelers through the state's territory because such a situation does not involve the unlawful diversion or
use of alcoholic beverages within the state. 377 U.S. 324, 333, 84 S.Ct. 1293, 12 L.Ed.2d 350 (1964). That is, the state sought to
prevent transactions authorized by Congress under its constitutional power to regulate commerce with foreign nations, which
the Supreme Court held the state could not do. Id. at 333–34, 84 S.Ct. 1293.

14 Ammex, 381 S.W.2d at 479.

15 Id. at 480.

16 Id. at 479–80.

Ammex involved provisions predating CPRC section 6.001, but the case is illustrative. 17  In Ammex, we noted the
Legislature “was well within its constitutional boundaries” in exempting the State from giving bond to suspend

enforcement of a trial-court judgment pending appeal. 18  Specifically, we held, “The State has a valid statutory right
to a supersedeas without filing a bond upon perfecting its appeal by giving proper notice. Unless a contrary intention

is made known to the Court, the State's notice of appeal operates as a supersedeas.” 19  Ammex plainly recognized the

State's right to supersedeas upon filing a notice of appeal, 20  and that power, also reflected today in TRAP 25.1(h), is
undisputed. But is it unlimited?

17 See id. at 480–82 (discussing the statutes—Articles 279a and 2276—that preceded CPRC section 6.001).

18 Id. at 482.

19 Id. at 485.

20 Some courts of appeals have interpreted this right to be absolute. See, e.g., Cascos v. Cameron Cnty. Attorney, 319 S.W.3d 205,
217 (Tex.App.–Corpus Christi 2010, no pet.) (“[B]ecause the case law is clear that a governmental entity, such as a County, has
the absolute right to supersede a judgment of the trial court by merely filing a notice of appeal, and because this absolute right
extends to governmental officials, we conclude that the trial court did not have discretion to deny supersedeas of the judgment
against appellants.”); City of Fort Worth v. Johnson, 71 S.W.3d 470, 473 (Tex.App.–Waco 2002, no pet.) (per curiam) (holding
that the district court has no discretion to deny a government appellant supersedeas).
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Since Ammex, we have twice indicated that trial courts have discretion to prevent the State's automatic suspension of an

adverse *806  non-money judgment. First was our 1998 decision In re Dallas Area Rapid Transit, 21  which examined

whether, under TRAP 24.2(a)(3)'s predecessor, 22  a governmental body ordered to produce information under the Public

Information Act 23  was entitled to suspend the trial-court order requiring production. 24  We said yes, 25  troubled that
the trial court's refusal to stay its judgment effectively denied DART any appeal whatsoever, “for once the requested

information is produced, an appeal is moot”—a result “the rule does not permit.” 26

21 967 S.W.2d 358 (Tex.1998) (per curiam) (hereinafter DART ).

22 The rule giving courts discretion to deny supersedeas was first codified in 1984 when we amended Texas Rule of Civil Procedure
(TRCP) 364. See order of Dec. 5, 1983, eff. April 1, 1984. As amended, TRCP 364 stated in part, “[T]he court may decline to
permit the judgment to be suspended on filing by the plaintiff of a bond or deposit to be fixed by the court in such an amount
as will secure the defendant in any loss or damage occasioned by any relief granted if it is determined on final disposition that
such relief was improper.” TEX. R. CIV. P. 364(f) (1984), repealed by order of April 10,1986, eff. Sept. 1, 1986. Our first and
only cite to TRCP 364(f) while it was in force came in Hill v. Fourteenth Court of Appeals. 695 S.W.2d 554, 555 (Tex.1985)
(refusing to hold that supersedeas is a matter of right in election contests and recognizing the trial court's discretion to deny
supersedeas of a non-money, non-property judgment under TRCP 364(f)).

In 1986, we recodified the trial court's discretion in TRAP 47(f), which provided, “[T]he trial court may decline to permit the
judgment to be suspended on filing by the judgment creditor of security to be ordered by the trial court in such an amount
as will secure the judgment debtor in any loss or damage caused by any relief granted if it is determined on final disposition
that such relief was improper.” TEX. R. APP. P. 47(f) (1986) (recodified as TRAP 24.2(a)(3), eff. Sept. 1, 1997). In Klein
Independent School District v. Fourteenth Court of Appeals, we noted that the purpose of TRAP 47(f) was “to permit a trial
court to deny supersedeas of an injunction, conditioned upon the setting of a bond sufficient to protect the appealing party's
interests.” 720 S.W.2d 87, 88 (Tex.1986) (citing Hill, 695 S.W.2d at 555). We didn't address TRAP 47(f) again until DART,
967 S.W.2d at 359–60 (noting that TRAP 47(f) was in effect when the case was before the trial court but that TRAP 24.2(a)
(3) had since become effective by the time the case reached our Court).
Finally in 1997, we again recodified TRAP 47(f), which became TRAP 24.2(a)(3). The text of TRAP 24.2(a)(3) remains
unchanged from TRAP 47(f).

23 TEX. GOV'T CODE §§ 552.001–.353.

24 DART, 967 S.W.2d at 359.

25 Id.

26 Id. at 360.

We observed, though, that while trial courts lack limitless discretion to deny the State supersedeas, they do have “a

measure of discretion” in appropriate circumstances. 27  In fact, we directed the trial court to stay its judgment requiring
production “unless the court determines that the News should be permitted to post the security required by TRAP 24.2(a)

(3)” 28 —just as Montalvo did in today's case. The Court was careful to note that whether that specific determination

would be an abuse of discretion “is not an issue before us,” 29  but we were united that such discretion existed in the
first place.

27 Id.

28 Id. Although TRAP 47(f) was still in effect while the case was pending in the trial court, by the time the case arrived at our
door, we had completed the 1997 re-write of the rules, which renumbered TRAP 47(f) to TRAP 24.2(a)(3).

29 Id.
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We said the same thing a year later in In re Long. 30  In Long, the Dallas County District Clerk sought relief from a

judgment *807  of contempt for violating an injunction. 31  While noting that the Clerk's “notice of appeal operates as a

supersedeas bond,” 32  we observed that the opposing party “could have sought denial of suspension of the injunction”

under TRAP 24.2(a)(3). 33  But he failed to do so, unlike Montalvo in today's case.

30 984 S.W.2d 623 (Tex.1999) (per curiam).

31 Id. at 624.

32 Id. at 625 (citing Ammex, 381 S.W.2d at 485; TEX. CIV. PRAC. & REM. CODE § 6.001(b)(4)).

33 Id. at 626.

Importantly, both DART and Long were per curiam opinions decided shortly after the Court adopted modern TRAP
24.2(a)(3) in 1997. And while neither case involved an appellee that had in fact posted security to thwart a government
appellant's supersedeas, the Court plainly saw TRAP 24.2(a)(3) as a mechanism for avoiding automatic suspension

of a non-money judgment. 34  Both cases accept as given that trial courts have discretion to deny supersedeas to a

governmental appellant. 35  And this understanding, coming on the heels of the Court's adoption of TRAP 24.2(a)(3), is
also the settled understanding of leading commentators on Texas civil procedure, who agree the rule confers trial-court

discretion that may be used against the State. 36

34 In the only other case raising this similar issue, the parties reached a settlement before we could address the issue. See In re
Bass, No. 11–0245, 55 Tex. Sup.Ct. J. 568 (Apr. 16, 2012) (pet.dism'd).

35 See Long, 984 S.W.2d at 626; DART, 967 S.W.2d at 360 (“However, [TRAP] 47 would have allowed the district court to
determine whether [the plaintiff] could avoid supersedeas by posting security protecting DART from the loss or damage
caused by an erroneous ruling.”).

36 See, e.g., 10 William V. Dorsaneo, III et al., Texas Litigation Guide §§ 148.03–.04 (2014); Alessandra Ziek Beavers and Michol
O'Connor, O'Connor's Texas Civil Appeals § 5.2 (2014); 4 Tex. Jur.3d, Appellate Review § 292 (2008).

Our holding today is also consistent with the corollary federal rules, which excuse the federal government from the bond
requirement, but indicate, for trial courts, that a stay pending appeal is not automatic, and that appellate courts have near-
unlimited authority to grant a stay—or not.
Federal Rule of Civil Procedure (FRCP) 62, the counterpart to our state rules, lays out the process for obtaining in the
district court a stay of execution on the judgment pending appeal. Specifically, the rule allows appeals on behalf of the
United States government to proceed without a supersedeas bond. FED. R. CIV. P. 62(e) (“The court must not require a
bond, obligation, or other security ... when granting a stay on an appeal by the United States.”). Some courts have read
FRCP 62(e) in tandem with FRCP 62(d), and determined that the United States is entitled to a stay of execution without
bond or other security as a matter of right. See Hoban v. Wash. Metro. Area Transit Auth., 841 F.2d 1157 (D.C.Cir.1988) (per
curiam) (applying FRCP 62(f), which incorporated state law entitling the governmental entity to supersedeas as a matter of
right); In re Rape, 100 B.R. 288 (W.D.N.C.1989) (holding United States entitled to supersedeas as a matter of right). Other
courts disagree, however, holding that the government still must show that a stay is appropriate. See In re Westwood Plaza
Apartments, 150 B.R. 163, 165–68 (Bankr.E.D.Tex.1993) (holding that FRCP 62(e) is separate and independent from FRCP
62(d) and, thus, the United States is not entitled to supersedeas as a matter of right); C.H. Sanders Co. v. BHAP Hous. Dev.
Fund Co., 750 F.Supp. 67, 72–76 (E.D.N.Y.1990) (noting that the government was not entitled to supersedeas as a matter of
right because the judgment was not stayed under any other subdivisions of FRCP 62, which is required under FRCP 62(e)).
But FRCP 62(c) reveals, in any event, that a district court maintains discretion to suspend an injunction pending appeal.
FED. R. CIV. P. 62(c) (“the court may suspend ... an injunction on terms for bond”). So, even though some federal courts
disagree whether the United States government is entitled to a stay as a matter of right, FRCP 62(c) seems to plainly vest
discretion in the district court when the appeal involves an injunction. Our supersedeas rules similarly discriminate between
different types of judgments: money judgments, TEX. R. APP. P. 24.2(a)(1), property judgments, id.at 24.2(a)(2), and those
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for other types of relief, id. at 24.2(a)(3)—i.e., injunctions. This last rule is the only one of the three that expressly affords
discretion to the trial court to deny supersedeas.
Federal Rule of Appellate Procedure (FRAP) 8 provides the process for obtaining a stay in the appellate courts. It notes
that the initial motion to stay must ordinarily be presented to the district court, FED. R. APP. P. 8(a)(1), but if it would
be impracticable or if the district court already denied the motion or failed to afford the relief requested, the party may
move to stay in the appellate court, id. at 8(a)(2). Unfortunately, neither FRCP 62 nor FRAP 8 expressly mentions whether
the United States government is entitled to a stay as a matter of right. In fact, FRAP 8 includes no mandatory language
directing the appellate courts to grant a stay in any civil case, suggesting the appellate court has unlimited discretion.

*808  Today the question is squarely presented: Does TRAP 25.1(h) remove the trial court's discretion to deny
supersedeas under TRAP 24.2(a)(3)? In arguing yes, the Board discusses only part of the rule. The Board relies heavily on
TRAP 25.1(h)'s statement that enforcement may proceed “unless ... the appellant is entitled to supersede the judgment
without security by filing a notice of appeal.” The Board insists this right to automatic suspension is absolute. But that
provision cannot bear the weight the Board places on it. That language merely acknowledges what we have long known,
that the State's notice of appeal automatically supersedes a final judgment. It doesn't eviscerate a trial court's discretion

under TRAP 24.2(a)(3) to decline supersedeas if the judgment creditor posts security. 37

37 We need not consider whether the trial court abused its discretion under TRAP 24.2(a)(3), because neither the Board nor
Montalvo raised that argument in this Court. See TEX. R. APP. P. 52.3(f).

We see no merit in the Board's argument that its right to supersedeas removes a trial court's discretion to enforce its non-
money judgments against the State pending appeal. CPRC section 6.001 simply restates settled law that the State may
appeal without filing a bond. Neither it nor TRAP 25.1(h) confers unfettered power to force suspension of the judgment.
The Board may appeal without security—this is undisputed—but it has no unqualified right to supersedeas in light of
the trial court's discretion under TRAP 24.

One final point: The State's position—boundless entitlement to supersede adverse non-money judgments—would vest
unchecked power in the executive branch, at considerable expense to the judicial branch, not to mention the wider public
we both serve. The Texas Constitution divides governing power among three branches, and power seized by one branch

necessarily means power ceded by another. Our State Constitution, like Madison's Federal handiwork, 38  is infused
with Newtonian genius: three rival branches locked in synchronous orbit by competing interests—ambition checking

ambition. 39  These are abstract principles, but they have real-world ripple effects on the lives of everyday Texans. This
case is Exhibit A. TRAP 24.2(a)(3) gives the trial court discretion, quite sensibly, to prevent the State from re-revoking
Montalvo's certification—the ultimate professional sanction *809  —while it spends years appealing the court's reversal
of the State's first revocation, something the trial court found “arbitrary and capricious.” The State—as yet unsupported
by a victory on the merits in any court—wants to strip Montalvo of his livelihood while the appellate process grinds
on, and if he manages to regain his professional license after having been kicked out of his profession for years—well,
bygones. That's a striking assertion of unbridled executive power—to enforce administrative orders that a trial court has
reversed—and TRAP 24.2(a)(3) recognizes the judiciary's authority to say no.

38 James Madison, the Father of the Federal Constitution, turned 85 the day the Republic of Texas adopted its Constitution.
He lived barely 100 days more, long enough to see Texas free.

39 In fact, the Texas Constitution takes Madison a step further by including, unlike the Federal Constitution, an explicit
Separation of Powers provision to curb overreaching and to spur rival branches to guard their prerogatives. TEX. CONST.
art. 2, § 1.

III. Conclusion
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[3] This case does not delve into the underlying merits, which remain at the court of appeals. The issue presented is
innately and exclusively procedural: Do governmental entities have an absolute, overriding right to supersedeas that
nullifies trial-court discretion? We answer no. A governmental entity's notice of appeal does not deprive a trial court
of discretion to refuse suspension of its judgment if the appellee posts security in accordance with TRAP 24.2(a)(3).
Accordingly, we deny the Board's petition for writ of mandamus.

Justice Guzman filed a concurring opinion, in which Justice Brown joined.

Justice Guzman, joined by Justice Brown, concurring.
The State Board for Educator Certification has wisely observed that “[a] certified educator holds a unique position of
public trust with almost unparalleled access to the hearts and minds of impressionable students. The conduct of an
educator must be held to the highest standard.” 19 TEX. ADMIN. CODE § 249.5(b)(1). Because the Court correctly
concludes that a trial court has discretion to deny suspension of a non-money judgment when the State files a notice of
appeal, I join its opinion. But I also write separately today because I believe the record before us fails to affirmatively
indicate that the trial court considered the potentially significant harm to schoolchildren before effectively reinstating
Erasmo Montalvo's educator certificate pending the outcome of the appeal. Therefore, I respectfully concur in the Court's
denial of the petition for writ of mandamus.

We review a trial court's order granting or denying an injunction under an abuse of discretion standard. Butnaru v.
Ford Motor Co., 84 S.W.3d 198, 204 (Tex.2002). A trial court abuses its discretion if it acts without reference to guiding
rules and principles. Downer v. Aquamarine Operators, Inc., 701 S.W.2d 238, 241–42 (Tex.1985). Our guiding principle
for issuing injunctions is that trial courts should balance the competing equities by weighing the probable harm to the
plaintiff if an injunction is erroneously denied against the probable harm to the defendant if an injunction is erroneously
granted. See In re Gamble, 71 S.W.3d 313, 317 (Tex.2002); Storey v. Central Hide & Rendering Co., 226 S.W.2d 615, 618–
19 (Tex.1950). If the injury to the complainant is slight compared to the injury caused to the defendant and the public,
relief will ordinarily be refused. Storey, 226 S.W.2d at 619. But the injunctive relief the trial court affords and its procedure
for doing so are different matters. Substantively, we will uphold a trial court's injunction unless, after searching the
record, it is clear that the trial court's decision was arbitrary and unreasonable. See Simon v. York Crane & Rigging Co.,
739 S.W.2d 793, 795 (Tex.1987). But procedurally, the trial court must indicate that it weighed the competing equities;
if the record does not affirmatively indicate the trial court did so, then this failure is a departure from guiding *810
principles and amounts to an abuse of discretion. See, e.g., Nath v. Tex. Children's Hosp., 446 S.W.3d 355, 373 (Tex.2014)
(remanding for trial court to assess an omitted but relevant element for determining the amount of sanctions). In such
cases, a remand is appropriate to enable the trial court to demonstrate that it weighed the competing equities. Id.

Here, before issuing the injunction, the trial court was required to balance the threat to the safety and welfare of Texas
schoolchildren if an unfit educator is allowed to teach and the harm to the educator if he is deprived of the opportunity
to earn a living as a teacher during the appeals process. Importantly, balancing these equities involves more than merely
identifying two sides. Instead, “[t]hese conflicting interests call for a solution of the question by the application of the
broad principles of right and justice.” Storey, 226 S.W.2d at 619. But here, the trial court's findings of fact and conclusions
of law only addressed the potential harm to Montalvo:

Erasmo Montalvo, Plaintiff, has shown by a preponderance of the evidence, that he will be irreparably harmed if a
permanent injunction is not issued prohibiting the Defendant State Board for Educator Certification from treating
as revoked or revoking his educator certificate based on the facts and allegations relied on by Defendant in SOAH
docket No. 70 1–ll–8468.EC, until the appellate court issues its ruling in any appeal taken by Defendant.

Plaintiff has shown by a preponderance of the evidence that, based on the history of this case, the harm to him is
imminent. It is probable that the Defendant will file a Notice of Appeal, claim that its Notice automatically supersedes
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the injunction, and represent that Plaintiff's educator certificate is revoked during the pendency of the appeal, (which
may involve an indefinite extended period of time), during which Plaintiff's ability to obtain employment consistent
with his experience, training, and education, would likely be significantly adversely affected.

As the Court observes, this interest is significant and warrants full consideration.

But of at least equal import is the interest of schoolchildren in not being exposed to the harm of interaction with a teacher
who fails to understand the proper bounds of the student-teacher relationship. The record before us reflects the trial
court gave only cursory (if any) consideration to the safety and welfare of Texas students, declaring only that “[t]he
competing equities favor granting the injunction.” But evidence undisputedly indicates that Montalvo, a high school
track and field coach and an elementary school physical education coach, allowed a teenage female student–wearing
only a sports bra and biker shorts—to use the jacuzzi in the master bathroom of his home while no one else was present,
called that female student over 480 times over a four-month period (with over 80 calls occurring after 10:00 p.m.), gave
several female athletes “rubdowns” and ice baths, and failed to follow district protocol to send an injured athlete to
the trainer. The State Board for Educator Certification determined these actions exceeded the bounds of the proper
educator-student relationship and violated the trusted position of authority afforded to Texas school teachers. Allowing
Montalvo to continue teaching after willingly exceeding the bounds of the proper student-teacher relationship could
substantially harm the safety and welfare of Texas schoolchildren. If particular considerations caused the trial court to
view the harm to Montalvo as outweighing the potential harm to schoolchildren, the court should have said so.

*811  The question is not whether a trial court could fully balance the competing equities and arrive at this trial
court's conclusion. That balancing is within the trial court's discretion and we will uphold that substantive decision
when supported by some evidence. But process matters, and this Court has long been the creator and guardian of those
processes. While we cannot arbitrarily change a trial court's result, we can ensure that trial courts abide by the time-
honored process of balancing the competing equities. And the record (such as findings of fact or a hearing transcript)
provides our only method of knowing that balancing occurred. The record here is simply devoid of factual support that
the trial court considered the potential specific harm to schoolchildren if the educator is allowed to teach pending the
outcome of the appeal.

But while the record fails to indicate the trial court balanced the competing equities, the State Board for Educator
Certification, as the relator in this mandamus proceeding, has the burden of proving that the trial court clearly abused
its discretion. Walker v. Packer, 827 S.W.2d 833, 839 (Tex.1992). The Board limited its argument to the assertion that
the trial court lacked discretion to grant an injunction during the pendency of the appeal—not that it retained discretion
but abused it given these facts. While the relator here has not requested relief for the trial court's particular abuse of
discretion, it is paramount that trial courts be cognizant of their obligation to fully demonstrate the calculus they typically
engage in when granting injunctions. Accordingly, I concur in the Court's denial of the petition for writ of mandamus.

All Citations
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To: Supreme Court Advisory Committee 
 
From: Appellate Rules Subcommittee 
 
Re: Amendment to TRAP 11 
 
Date: July 20, 2017 
__________________________________________________________________________ 
 
By letter dated July 5, 2017, the Texas Supreme Court referred the following matter to our 
subcommittee: 
 

Texas Rule of Appellate Procedure 11. In the attached memorandum, the State Bar Court 
Rules Committee proposes amendments to Rule of Appellate Procedure 11. 
 

The State Bar Court Rules Committee has proposed the following amendment to TRAP 11: 
 

An appellate clerk may receive, but not file, an amicus curiae brief. But the court for good 
cause may refuse to consider the brief and order that it be returned. An amicus curiae brief 
must: 
(a) either be in the form of a letter or comply with the briefing rules for responding parties; 
(b) identify the person or entity on whose behalf the brief is tendered; 
(c) disclose the source of any fee paid or to be paid for preparing the brief; and 
(d) certify that copies have been served on all parties. 

 
The State Bar Court Rules Committee has proposed the amendment because: 
 

The existing rule states that amicus briefs must comply with the briefing rules for the 
parties, which requires the amicus to include, at a minimum, a table of contents and 
authorities, a summary of the argument, and an argument section, as is required for an 
appellee's brief pursuant to TRAP 38.2. Many times, amicus briefs include additional 
sections, such as a statement of the issues and a statement of facts consistent with the 
requirements for an appellant's brief pursuant to TRAP 38.1. The current practice, however, 
is that many amici submit letters rather than briefs. The proposed changes make clear that 
(1) an amicus can submit a letter in lieu of a brief; and (2) when submitting a brief, the 
amicus need only comply with the requirements for responding parties' briefs. 

 
Discussion: 
 

The Appellate Rules Subcommittee discussed the proposed change by conference call on 
July 20, 2017.  By a vote of 5-1, the subcommittee determined that the change, explicitly 
permitting submission of a letter amicus brief, would be helpful.  By a vote of 6-0, the 
committee recommended that, if adopted, the amendment should be revised to ensure that 
amicus submissions, whether in letter of brief form, comply with the length limits 
applicable to the parties.   
 



2 
 

One member of the subcommittee, Evan Young, “advocates the additional requirement that 
letter briefs must be no longer than 1000 (or perhaps even 750) words, or three pages for 
parties not bound by word limits.  In that member's view, amicus submissions longer than 
that should comply with ordinary briefing requirements, including line spacing and font 
size, which should simultaneously encourage shorter filings and make longer filings easier 
for the court to read.” 
     

Appellate Rules Subcommittee proposed modification of Court Rules Committee proposal: 
 

An appellate clerk may receive, but not file, an amicus curiae brief. But the court for good 
cause may refuse to consider the brief and order that it be returned. An amicus curiae brief 
must: 
(a) either be in the form of a letter or comply with the briefing rules for responding parties; 
(b) identify the person or entity on whose behalf the brief is tendered; 
(c) disclose the source of any fee paid or to be paid for preparing the brief; and 
(d) certify that copies have been served on all parties; and. 
(e) certify compliance with the length limits of Rule 9.4(i) applicable to a responding party 
at that stage of the proceeding. 
 






	SCAC August 22, 2017 2nd Amended AGENDA
	TAB A - Judges' Use of Social Media (Proposal for Discussion) August 8, 2017
	TAB B - Code of Judicial Conduct Pre-2002 and Current Canon 5 and Canon 3-B(10)
	TAB B (1) - Rules of Engagement
	TAB B (2) - ABA Formal Opinion
	TAB B (3) - August 2, 2017 Email from Nina Cortell re Proposals Regarding Self-Represented Litigants
	TAB C - TAJC Report for SCAC on TAJC Amendment and Policies-July 6, 2017
	TAB D - TAJC Proposed Amendment to Code of Judicial Conduct with Combined Exhibits-May 2, 2016
	TAB E - Canon 3 Texas Code of Judicial Conduct
	TAB F - April 23, 2017 Memo regarding Report on Suggested Changes to TRCP 145
	TAB G - July 20 2017 Report of Appellate Rules Subcommittee re Amendment to TRAP 24
	TAB H - July 20 2017 Report of Appellate Rules Subcommittee re TRAP 11



