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Taken before Lorrie A Schnoor, Certified
Short hand Reporter in and for the State of Texas,
Regi stered Di plomate Reporter and Certified Realtine
Reporter, reported by machi ne shorthand nethod, on the
3rd day of Septenber 2021, between the hours of 9:00
a.m and 5:00 p.m, via Zoom videoconference and YouTube
livestreamin accordance with the Suprene Court of
Texas' Enmergency Orders regarding the COVID 19 State of

D saster.
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| NDEX OF VOTES

Vot es taken by the Supreme Court Advisory Conmttee
during this session are reflected on the foll ow ng
pages:

Vot e on Page

Rule of Cvil Procedure 199.2 32732
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CHAl RVAN BABCOCK: Ckay. Wel cone
everybody. Sorry that we have to be virtual again
today, but it is what it is, so we'll soldier on. And
the first itemon the agenda after ny wel come remarks
are status report from Chief Justice Hecht, so Chief
Justice Hecht, take it way.

MR. ORSINGER You're nmuted. There we go.

HONORABLE NATHAN HECHT: Good norni ng,
everyone. And glad we can neet this way if not in
person. And we had hoped it would be in person, and
perhaps next tinme it can be.

We're planning on oral argunments in our
court being in person in a couple of weeks, but we're
kind of waiting to -- watchi ng what happens, nake sure
It doesn't get any worse, and that we can really do it.

By way of update, we -- the Court cleared
t he docket of argued cases by the end of June for the
seventh year in a row, and we beat SCOTUS again for the
second year in a row, so proud of that.

W're still waiting for the Governor to
appoi nt Justice Guzman's successor, but he's been busy
W th special sessions, and we think that will cone

before very | ong.

David Slayton has left the Ofice of Court
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Admi nistration to take what he views as a pronotion as
Vice President of the National Center for State Courts
and is certainly a good thing for the country. So while
we are still nourning David's loss to us, we're proud of
his transition to the national stage, and we | ook
forward to working with himthere.

Mena Ranmon, who is the long-tine general
counsel of the Ofice of Court Admnistration, is the
interimdirector, and we're still in search for
repl acenent for David.

Al so, our Public Information Oficer,
Csler McCarthy, retired on August 31st. W' re | ooking
for a successor for him And one of our staff
attorneys, Chuck Lord, retired after only 35 years
service to the Court, so we wish himwell.

We rolled out an email subscription
service |last week -- thanks to Pauline -- and we're
starting wth rules advisories, but we'll be adding oral
argunent info and case sunmaries as we go along. So if
you haven't signed up, please consider doing so and get
the information as the Court releases it.

And al so just for the appellate | awer
I nsiders, the Court's going to new opinion formatting
starting this nonth, and so the opinions will ook a

little different as they're comng out. And Martha and
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the staff attorneys have worked very hard on that.

W' ve issued 41 energency orders so far.
Three are still in effect. Energency Order 39 governs
the Texas Eviction Diversion Program and it expires
Cct ober the 1st but will probably be continued to at
| east to the end of the year when the funding has to
be -- the federal funding has to be spent.

Texas really has a nationally recognized
eviction diversion program wn-wn-win-wn program |t
hel ps tenants in distress, it helps |andlords by getting
thempaid, it helps the courts by getting these cases
off their dockets, and it hel ps society by renoving one
nore problemthat the pandem c has caused for us. So
real ly, Texas has been a | eader in these prograns.

We've spent a hundred mllion dollars in the program and
hel ped 12, 000 households. So |I and sone other chiefs
net with Attorney General Garland the other day by Zoom
and he's very supportive and trying to help us get
(audio distortion) as we go al ong.

Energency Order 40 is our general order
that's -- it has been in place since March 13 | ast year,
and it will probably be renewed COctober 1st again in
sone form probably nostly the sane. The order
facilitates renote proceedings, and the justices of the

peace tell us that they really need that authority and
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the authority to nodify trial and pretrial rel ated
deadlines to help with their dockets and their backl og.
So other courts do as well.

And Judge Schaffer's been very hel pful in
consulting with us on what should be in the order as
wel | as Judge M skel, Judge Ferguson out in Wst Texas,
t he presiding judges have all had input into it and are
continuing to have input, and we want the courts to be
able to function as well as they can in these difficult
ci rcunst ances.

And then we just signed Energency Order
41, which will extend the deadline for the paynent of
State Bar dues, just as we did |ast year, to
Cct ober 31st from August the 31st, so give everybody a
little breathing roomw th respect to their bar dues.

One new energency order relates to
Qperation Lone Star. You no doubt have noticed in the
medi a that the Governor has declared a state of
energency -- a state of disaster -- sorry -- in the
border states and | aunched Qperation Lone Star to conbat
smuggl i ng of people and drugs into Texas, involves
arresting people who are on private property w thout
perm ssion for crimnal trespass and processing them
t hrough the state crimnal system and then rel easing

themto immgration authorities. They started out in
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Val Verde County and then to Kinney County, and nowit's
three other counties, five altogether.

They started arresting about five people a
day or so on average. Now it's up to about 50. And the
judges in those counties need help in arraigning people
who are detained, and so |I've assigned judges from
around the state to help with those arraignnents
virtually, and they've done an outstanding job. And the
presiding judges help select those judges who are
handl i ng these cases.

And the energency order that we just
signed alters the red tape procedures that pertain to
appoi ntmrents of indigent defense counsel so that counse
can conme in fromout of county, for exanple, magistrates
can appoi nt the counsel rather than having to go to
court to do that, just sort of streanlines the process.

And this, of course, is not a comment on
the operation itself. W're just trying to nmake sure
that the courts are handling their responsibilities well
I n those circunstances so that everybody's
constitutional and due process rights are being
obser ved.

W' ve had a nunber of changes to rules.

We have finished | ooking at the changes in Rule 145,

whi ch governs excusing indigents from payi ng costs.
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It's effective Septenber 1st, day before yesterday. And
basically it creates certain categories of evidence that
are prima facie proof of indigence and requires that --

| think this is a really helpful change -- requires that
trial courts designate the portions of the record,
Reporter's Record, for appeal. Court reporters have a

| egitimate conplaint that oftentines, an indigent wll
request the entire record in a very |lengthy proceedi ng
and when it's not needed, and so this will help mnimze
t hat burden on the court reporters in civil cases. So

t hat' s done.

Rul e 199.1, also effective Septenber 1st,
ensures that court reporters can adm nister oaths to
W t nesses renotely under specified conditions.

Rul e 107, the return of service rule, also
effective Septenber 1st. It shortens the tine to obtain
fault protective orders in famly viol ence cases as
directed by House Bill 39 in the |ast session.

Rul e of Judicial Admnistration 13.1
regarding multidistrict litigation, effective |ast
nont h, in August, renoves sone outdated | anguage that
prohi bited transfers because they all involve the
attorney general, and we decided there was no reason to
have a special rule for cases just involving the

attorney general. People can -- people should know in
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t hose cases what the statutes require.

We finished work on TRAP 49, on notions
for rehearing, and en banc reconsideration. And let ne
just say, | say en banc because | think it's
schi zophreni ¢ and hypocritical to say voir dire in the
trial court and en banc in the appellate court. | just
don't -- appellate |awers are snootier than tri al

| awers, so | say en banc; but anyway, we've changed
that rule to inpose the sane deadline for both notions
consistent wwth the federal rules and put nore
I nformation regarding the contents of the notion, clean
up some confusing term nol ogy, so you m ght want to take
a | ook at those changes. W got one comment when we put
them out for public comment fromthe State Bar Court
Rules Commttee, and they've raised sone good issues,
and we'll try to respond to those and have the rule
ready Cctober 1st.

TRAP 57 governs direct appeals to the
Suprenme Court. And sone of you will renenber, maybe one
or two of you, that when we rewote the Rul es of
Appel | ate Procedure 20-plus years ago, we wanted to make
sure that |awers knew that direct -- the Suprene Court
viewed direct appeals the sane way as the rest of its

docket -- npbst of the rest of its docket, alnobst all the

rest of its docket -- as discretionary. And even if
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jurisdiction lay in the court, we mght decide not to
take the direct appeal and let it go to the Court of
Appeal s instead first to get their view of the case.

Since then, there have been a nunber of
statutes passed that provide that the only appeal a
party has is directly to the Suprene Court. And so that
statenent that -- taking the appeal as discretionary is
at | east confusing and perhaps wong. And just, for
exanple, in the |ast session, they passed a bil
regardi ng securitization of bonds and fundi ng for damage
relating to Ui, the winter stormlast -- the storm]| ast
wi nter, and that provides for only one avenue of appeal,
and it's directly to the Suprene Court. So we don't
mean to change our view that sone nay be discretionary,
but we'll stay agnostic for now and take that out of the
rul e.

We've (audio distortion) rules governing
adm ssion to the Bar, which Rule 4 had required a
five-year wait after a sentence for felony conviction
before you could apply for readm ssion to the Bar, but
t he Board of Law Exami ners' practice was to waive that
delay, if asked to do so, but not all applicants knew to
ask. So really, in practice, the tine that soneone
should wait after a felony conviction is discretionary

with the Board of Law Exam ners, and that's the way --
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we changed the rule to reflect that reality.

We nmade sone changes in the rules of the
Judi cial Branch Certification Conm ssion, and | won't
take the tine to tell you about those. You can | ook at
those. They have to do with court reporters and
guar di anshi p cases.

W clarified that the Board of
Di sci plinary Appeals can continue to hold proceedi ngs
renot el y post-pandem c, which they requested, and
t hey' ve been doi ng wi thout any trouble.

And then we updated the protective order
registry formto -- in response to sone |egislation the
| ast session, including to include sexual assault
crimes, stalking, trafficking, protective orders in
t hose kinds of cases, and to exclude information for
vacated orders from public view, again, in response to
| egi sl ati on.

And finally, the Judicial Conmm ssion on
Mental Health, which is, again, another nationally
recogni zed organi zation, is holding its annual sunmt on
Cctober 14 and 15. Registration is open, and there wll
be options for virtual and we hope in-person attendance,
so you mght want to | ook into that.

The Texas Conm ssion has been so

successful that the National Center for State Courts and
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t he Conference of Chief Justices and the conference of
the State Court Adm nistrators is trying to do sone of
the same work on its own nationally and drawi ng on the
wor k of the Texas Comm ssi on.

The Conference of Chief Justices will be
neeting in Austin in January for their winter neeting,
and one of the focuses of the neeting will be on our
mental health comm ssion, how it has been so successf ul
and what the national folks can learn fromit.

So we' ve been very busy with rules
t hroughout the summer. We've had a couple of cases that
you' ve read about in the nedia, so our sumrer has been a
little busier than usual, but the Court's very strong
and conpletely current.

One of the amamzing things about the
pandem ¢ and the | egal staff working alnost entirely
from hone has been that it has not inpacted our work
adversely at all. And so we've |earned fromthat and
trying to -- as law firns and others -- other courts are
trying to do, we're trying to figure out the best path
ahead. And the situation keeps changing on us, but
that's where we are.

We're very proud -- |'mespecially
proud -- to be able to brag nationally about how well

our courts have done and especially our trial courts in
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Texas and how t hey've just done everything possible to
try to nove cases in very difficult times. The Bar has
been supportive of efforts to do that. So we really --
we're behind. There's no question. |It's going to take
sonme hard work to catch up, but we're working on that.
And | know judges across the state are trying to try
every jury trial they can without risking the health of
the participants, and we just have to work through those
| Ssues.

But for now, Chip, that's ny report.

CHAI RVAN BABCOCK: Wl |, thank you very
much. O her than that, though, you haven't done
anyt hi ng over the sumer?

HONCRABLE NATHAN HECHT: No, no, we've had
our feet propped up and --

CHAI RMVAN BABCOCK:  Yeah, on the beach.

HONORABLE NATHAN HECHT:  Yeabh.

CHAI RVAN BABCOCK:  Thank you, Chi ef
Justice Hecht.

Justice Bl and.

HONORABLE JANE BLAND: Good norning. |
have nothing to add to the Chief's comments other than
to thank himfor his | eadership on each and every one of
these initiatives that he just discussed with you and to

add to his ny gratitude to this commttee because so
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many of these rules, nearly all of them reflect the,
you know, cul m nation of many hours of thoughtful

del i beration by this group, and we could not do it

wi t hout you, so thank you.

CHAI RVAN BABCOCK:  Yeah, thank you,
Justice Bl and.

And as a neasure of how hard we've been
wor ki ng, | received about 30,000 pages of stuff | ast
night, as did all of you, and I'msure -- | stayed up
| ate frankly reading all 30,000 pages, so |I'm sure that
we're going to have a neani ngful discussion today.

And to kick that off, Jim Perdue from
Houston, the chair of our seizure exenption rules and
form and he has organized a very informative session
for us to guide us in our work.

Jim

MR. PERDUE: Thanks, Chip. And |
apol ogi ze to everybody for the docunent dunp |ast night.
Part of ny experience this past session teaches that |
think that any | egislative process and any, probably,
| i kewi se rul emaki ng process of this ought to bring
t oget her the affected constituencies to be thought
| eaders and explain the issue.

I"mnot a debt collection |awer, and | --

nmy pro bono work has only been famly law, so this was a
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new area for ne. And so you're not going to hear Jim
Perdue on turnover and garnishnent. You're going to
hear people who actually do it and understand it
hopefully to work through the issue.

But for whatever reason, | got entrusted
with this subconm ttee because of ny repeated inability
to stay away from Austin and see the | egislative process
up close. And what cones to you right nowis part of
the interaction of that branch of governnment with this.

There is -- House Bill 3774 is the omi bus
courts bill. It is essentially the catch-all vehicle
for kind of the noncontroversial |egislative actions
that would relate to the judicial branch. And so, you
know, no question about creating a new county court in
Hi dal go, no question about sonme magi strate judges in
crim nal proceedings, et cetera, et cetera.

It interacts with the Texas Judi ci al
Council very closely, and kind of that bill, then, noves
t hrough session nonitored by ny little association to
make sure there is nothing untoward buried in it; but
you're | ooking at, like, an 85-page bill of generally
agreed-to issues.

In the June referral letter that was sent
to everybody, that bill is attached, but it nay have

been circulated twwce. And | don't know that | want to
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do share screen because | kind of want to junp into
things with y'all, but we're |ooking at section -- or
Article 15 of that bill, which is Page 61 of the bill.
It is Page 245 of the pdf that was sent by Shiva on
June 1st with the Chief's referral.

And so what we have today is sonething
that the coomttee has confronted in the past, and this
happens, and that is a | egislative enactnent that gets
dunped into the Governnent Code, and it says the Suprene
Court shall adopt rules. This is how we got expedited
trial. This is how we got fee shifting. This is how
we' ve had a couple other things that have happened over
the years where they wite a bill, they put it in the
Gover nment Code, and they direct the court to pass a
rul e.

This particular issue then essentially is
a directive by the legislature, living in the Gover nnment
Code now, to wite a rule by May of next year relating
to exenptions from seizure of property. |If you read it,
it's relatively sinple. So the directive fromthe
| egislature in 37 -- inthis article within the bil
says that the court shall establish a sinple and
expedi ted procedure for a judgnent debtor to assert an
exenption to the seizure of personal property by a

judgnent creditor. Now that then references back
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specifically to Section 31, turnover statute; and then
you have a Subsection (b) which al so tal ks about rules
that are necessary to inplenent this, and then
Subsection (c), a formthat is necessary to inplenent
this, in other words, kind of intended to represent a
mandatory formto be issued by the court, obviously

I ntended primarily for pro se litigants that have been
subject to a judgnent and are now subject to a

coll ection action, whether it be garnishnent or
turnover. Al of this then has to do with the

exenpti ons.

In ny quick study of this, there's a
little bit of giddyup init. It is -- this is not as
clean as often the legislative process allows for in the
addressi ng of things through rules.

First, it is kind of in a conversation
about Justice Courts, but it's very clear that the bil
I's not bracketed to a formor rules only for Justice
Court creditor proceedings.

Secondly, the form according to the
bill -- and this may be kind of the biggest issue of
di scussion that | picked up on very quickly, you can see
on Page 62 of the bill, 246 of the pdf, in Subsection
(b), it's contenplated that this rule and this formis

going to list all exenptions under state and federal |aw

KENNEDY REPORTI NG SERVI CE, | NC.
512.474. 2233 order @ennedyreporting. com




© 00 N o 0o A~ w N P

N NN N NN R R R R R R PR R, e
o N W N P O © © N O U M W N P O

32599

to the seizure of personal property. That's Line 19 and
20, Page 62 of the bill. That's along list. And so to
get the entire list of exenpt property in a usable form
in plain English, with a mandatory Spani sh transl ati on,
IS an interesting project as well.

So here ends the know edge base t hat
Perdue has and his ignorance begins. And so, therefore,
|'ve got sone nuch smarter people who understand this.
Rich Tom inson is here from Texas Legal Aid, and Craig
Noack is here who is the, kind of, legislative affairs
or chairperson for the Texas Creditors Bar Associ ation.

|'ve been kind of collecting their thought
| eadership on this nandate and getting, at |least, from
both sides that | have not done ny best imtation of Bob
Bul | ock and stripped them down at a conference table in
a room and nmake themtalk to each other in person, but
that may cone depending on what the Chief tells ne to do
after today's neeting, because you'll see, | think, and
hear fromthese presentations that they take a different
approach to this. They obviously and understandably
come at it froma very different perspective and a
different angle, but that doesn't change the fact that
the responsibility for us as the commttee and then the
court is to craft a rule that conplies with the

| egi sl ative mandate but also | think represents good
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policy and best practice.

So | think the issue will be joined
relatively easy for you between the presentation of
Ri ch, on behalf of the judgnent debtor's perspective,
but -- obviously fromLegal Aid. Craig has put sone of
his concerns regarding their proposal on the table in a
meno that was circulated last night. Rich crafted an
excel l ent, kind of, ten-page, high-lIevel neno regarding
t he proposal that was crafted between his group and
Texas Appl eseed. They have kind of a full package.
And, likew se, the Creditors Bar has a full package for
you to review.

And |'ve been prom sed by Jackie that this
Is a start of the process, and | prom sed both of them
that this is a start of the process. And |I've inforned
both of themthat this is a commttee that |oves to
debate the nunber of angels on a pinhead, so we wl|
take some tine with this and we'll see what we can do to
conply with the mandate and with the referral by the
Chi ef .

So as David Evans would say, that is an
extrenely | ong-w nded Perdue introduction of the issue,
and I'd like to turn it over to Rich Tominson to talk

to you about his perspective fromthe judgnent debtors

and the work that Texas Appl eseed and Legal Aid has
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done.

Ri ch.

MR. TOWLI NSON:  Thanks. Thanks, Jim

Again, I'mR ch Tominson. 1've
represented debtors for nost of the 41 years |'ve been a
| awyer, and |'mvery heavily involved in representing
debtors in both garnishnent and in turnover proceedi ngs.
There are sone ot her nechani sns whereby judgnents can be
col l ected, but the primary ones are those two at the
nonent; and turnover is becom ng a nore significant one.

|"mpart of an ad hoc group. | work at
Lone Star Legal Aid in Houston. | work with also Any
Clark from  Texas Rio G ande Legal Aid, Ann Baddour at
Appl eseed, and Professor Mary Spector at SMJ Law School ,
and we're here fromthe debtors' side basically to give
you our ideas about our proposal and where we think
the -- where we think the rule should conme out,
basically, just to give you that introduction.

And so this all started, first of all,
with a proposal that was nade to the Judicial Counci
where we sought basically a passage of a resol ution that
woul d reconmend | egislation that would require the
| npl ementation of a rule or rules or anendnent of rules
that would make it easier for judgnent debtors to raise

exenption clains, and there's -- here's the reason why.
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So there's -- the nunber of collection
cases that have been filed in the last ten years has
really grown over tinme. And actually |I've been doing
this along tine. |It's actually grown a huge anount
over the |ast 20 years. It used to be -- |I'd say before
2000, you didn't see as nmany consuner collection cases
because we don't have wage garnishnent, so it's harder
to collect in Texas than in other states, but that's
changed.

There's been a huge anount of debt
collection suits. It's now a very prom nent part of the
dockets of JP courts, county courts in particular, even
in some district courts. And it's -- that relates to
the fact that there are now tens of thousands, if not
hundr eds of thousands, of judgnents bei ng coll ected,
many of them by |arge, publicly held debt buyers that
buy debts from banks and other financial entities and
seek to get judgnents agai nst people who owe debt, and
then they try to collect. And what that has led to is
many nore garni shnments agai nst individuals, in addition,
many nore turnover proceedi ngs where judgnent creditors
seek turnover receivers to be appointed to try to
col | ect.

And what | have observed is that there's

tons of exenptions, but there's no process by which
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j udgnment debtors get infornmed about those exenptions.
|f they don't find a |awer, in fact, they don't have a
way to actually nmake their voice heard and raise their
exenptions. So, you know, the exenptions can include
soci al security, veterans' benefits, all kinds of
pensi on benefits, workers' conp, railroad retirenent,
FEMA benefits, child support, that's just an exanple.

It is nmy experience that without a | awyer
I nvol ved, judgnent debtors don't have a chance of really
effectively raising their exenptions. And that's -- the
whol e point of this proposal is to make it a sinple
procedure so that that can be done. And it's set up
that way in many other states. And there's a procedure
that all ows people who are unrepresented to assert their
exenptions to get pronpt hearings and get themresol ved.

So the current system for exanple, with
garni shnent is that people do get a notice that's sent
to them purportedly as soon as practicable, which the
courts have said is either 14 -- no nore than 14 days or
no nore than 18 days, not terribly helpful; and then all
it says is, "You can file a bond to get your noney
back," which doesn't help hardly anybody. The bond
process is hardly never used. But then it al so says,
"You can file a notion to resolve the wit of

garni shnent." Well, that doesn't tell a pro se
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anyt hing. They don't understand what that neans. They
can then file a notion, but really the only way to
effectively file one of those is if you hire a | awer.

In turnover proceedi ngs, there's thousands
of turnover receiverships that have -- have been
initiated in the last five to ten years. |It's becone a
| arge industry. There's many | awers now that that's
their only practice. And | would say the vast nmgjority
of those cases involve individuals debtors, judgnment
debtors. And there's no process there to govern how
people are inforned about their right to raise
exenptions. There's nothing.

And the point of this bill is, at least in
these two instances, we need to nake it a sinple

process, an expedited process, one that's user friendly

for pro ses, and that's sort of -- that's the inpetus
behind this bill. It led to the Judicial Council
passing a resolution that led to this legislation. It
was considered, | would say, noncontroversial enough to
pass in this bill. So that's -- | testified both before

the Judicial Council and the |legislature, and that's
basically where we're at.

So -- and underlying this, | want to add,
Is that one of the reasons for pushing for this is that

there's constitutional due process questions. There's a
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case out of Georgia in 2015, it's a Strickland case,
Strickland versus Al exander, where they found that the
postj udgnent garni shnent systemin Georgia was
unconstitutional in part because they didn't have a
notice that would i nform judgnment debtors about their
exenption rights. There was nothing that told them
about their exenption rights, nuch |ike our current
system and there was no cl ear expedited procedure that
they could utilize. That led to a ruling that that
system was unconstitutional. And then Georgia foll owed
up with a new system and it does provide really great
system of notice. It also provides for expedited

heari ngs and requires courts to rule very quickly. And
| think basically what that has done is it's provided
sone exanple of the best practices around.

So goi ng back to the statute, there's --
basically this is -- the statute requires a sinple and
expedi ted procedure to assert exenptions. It requires
the court to stay proceedings to assert the exenption so
that there's a way to get your noney without it being
distributed to the judgnent creditor before you can
pursue it, and then require the courts to set hearings
pronptly. And then related to that, there have to be
fornms that informjudgnent debtors about their rights,

and it has to be in plain |language and al so have to have
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a Spani sh | anguage version available. And plain
| anguage is really, | think, exceedingly inportant here.

So as | nentioned, nost postjudgnent
coll ection now occurs through two neans, garnishnment and
turnover receiverships. And | would say that turnover
recei verships are eclipsing all the other forns of
col |l ecti on.

And as | nentioned before, the garni shnment
notice is unwieldy. It's not user friendly. It just
says you can file a notion. The procedure is that you
can file a nmotion, which all those are just information
that can be used by a lawer. |It's not helpful to
judgnent debtors that are unrepresented. And the real
probl em here is, you have very few judgnent debtors that
are represented by counsel. | know that | represent
just a very small sliver of those people in Harris
County. And there are other people who do that in Legal
Aid, but we still only represent a small fraction of
those. And so the point of this is to nake sure that
you pass this on; you pass on these rights to this
unr epr esent ed nmss.

In ternms of best practices | just
menti oned, Georgia has really offered, | think, the
best. It's recent -- they passed these new rul es

follow ng the Strickland versus Al exander ruling. It
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provides notice with a listing of the exenptions and a
sinpl e expl anation of the exenptions, and it's to be
given three days after service of the wit on the
garni shee, which is typically a bank, and provides for a
form whi ch the judgnent debtor can file and thereby ask
for a pronpt hearing, which has to be held within ten
days, and then a decision has to be nade within 48 hours
by the court.

It also even allows judgnment debtors to
assert the clains of third parties. For exanple,
sonet hing that cones up in our cases is that joint --
with joint bank accounts, when there's several people on
an account, sonetinmes you have people who are |isted,
and including judgnent debtors who may have a right to
wi t hdraw funds fromthose accounts, but there's a
statute in the state code that says that basically title
to the noney in that joint account belongs to the
parties that put it in that account. So anobng the
peopl e that have a right to withdrawit, title actually
bel ongs to those people. And so there's case |aw that
says those third parties are entitled to that noney if
there's a dispute.

And in Georgia, they're allowed -- the
judgnent debtors are allowed to assert the rights of

those third parties. That could be, for exanple, when a
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nother is listed on a mnor bank account and they're
seeking to collect, and they try to take the mnor's
bank account, even though it reflects their work
earnings, or there's an account that an el derly nother
has, and she contributes noney into it and sone of her
children contribute noney into it, and then -- but a
judgnent debtor is one of the children on there who has
a right to withdraw noney but hasn't put any noney in
there. This, in Georgia, would allow those third
parties to be represented by the judgnent debtor and
could raise that claim

Qur proposal -- so we're trying to do --
we were trying to do the best we could to change the
rules only as necessary. And on the turnover side, we
were -- we basically took a lot fromwhat the current
garni shnment rules do and applied themto turnover
recei verships. But specifically what we do, we provide
it for new notices that | think are in plain | anguage
t hat explain exenptions and a sinple claimformfor
asserting those cl ai ns.

The way we've done it so far is it's
limted to clains about funds that are exenpt. W
didn't deal with physical property. And if we are going
to address that, | think that should be done by a

separate form In ny experience, that's not a conmon
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event that either turnover receivers seek physi cal
property. It's not conmon in ny experience.

And our proposal requires hearing and a
ruling wthin ten days unless the parties agree to a
delay. That's basically the current rule in
garni shment, but it would also apply that to turnover
receiverships. |It's not actually a change. It would
set up -- not in the garnishnent context. It would set
up a procedure to permt pro se parties to pursue
exenption clains, but it will also -- would tell themin
the notice that they could contact Legal Aid, which |
think is hel pful because sonetines -- there are many
times when Legal Aid could assist people in pursuing
their exenption rights.

It does provide that the burden is on the
j udgnent debtor to prove the exenptions, and that's the
law. That's our current law. W're not trying to
change that. W're trying to make that clear in the
process, but it does require the judgnment creditor to
prove conpliance with required procedures. That is the
| aw on the garni shnment side. There is no such |aw on
the turnover receivership side. W're suggesting that
that should be in the proposal to make sure that the
rules are conplied wth.

One of the things we do on the turnover
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receivership side is we require strict conpliance with
t he exenption procedures in both turnover and
garni shnment. The current rule is that that's the | aw
on -- in garnishnent, that is required. W're
suggesting that that should also be applied in the
context of turnover.

We al so suggest that rulings, particularly
I n turnover receivership proceedings, that if there's a
ruling on an exenption claimor a notion to return
exenpt funds that those rulings should be treated as
final orders.

This is a real issue. And | think the
Suprene Court has even had to work hard on figuring out
whi ch turnover orders, which are postjudgnent, are
actually final orders that can be appeal ed and which
cannot, but -- and I've run into and |'ve gotten sort of
vari ed responses from judges about whether or not a
ruling on a notion for return of exenpt funds can be
appeal ed from JP court to county court.

W would Iike the court to arrange for
t hat because we want to make sure that there's a way
t hat people can challenge rulings that are contrary to
t he judgnment debtor fromJP court, at least fromJP
court to county court, if not farther up. And one way

to address that is to put it inthe rule itself.
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There's a recent cases where the Texas
Suprene Court has dealt with this. |[It's given sone
definition about when turnover orders can be subject to
appeal and whatnot. Alternatively, if you don't have
that, then you can do a nmandanus.

My only point here is that it's in the
I nterest of judgnent debtors to have a way to at | east
appeal fromJP court to county court. And one way to
address that is to assure -- sonething in the rules that
says these are final orders, because they really wll --
typically the only real issue that the judgnent debtor
can raise in a postjudgnent proceeding |ike a turnover
receivership is an exenption matter. And if it's the
only matter, | think it could be easily considered as a
final order.

It also requires strict conpliance with
the procedures. That's both in the garnishnent and
turnover context, and that is the current rule in
garni shnent. W're asking that that be applied in
turnover as well because really, they're very simlar.

And that's basically what our proposa
does in short. | nean, |I've witten a neno that nenbers
of our group have also contributed to; but in terns of
how it affects current law, let nme just briefly address

t hat .
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It basically provides a wholly new
procedure in turnover receiverships. It requires notice
of exenptions, a claimform a pronpt hearing. None of
that is provided now There is no explicit procedure in
turnover receiverships at all to address exenptions, so
that is a change in the | aw

The garni shnent notice under -- in Rule
663a i s changed. So the big change in the garni shnent
side is it's going to give notice of the exenptions and
gi ve people notice of their right to make an exenption
claim and it provides a formfor doing so.

The actual garni shnent hearing procedures
are not changed nmuch. W include the sane notice
requi rements, which can be three days or less if the
court wants, that there has to be a ruling -- a hearing
and a ruling within ten days after the notion or
exenption claimis filed, and so that is not a change.

In terms of -- as | nentioned before, it
adds the finality provision so that in turnover context,
at least there is a way to appeal fromJP court to
county court. It adds strict conpliance as a neasure of
what's required. |It's already in the garnishnment
context, and it includes that in the turnover context.

And so the next thing is this. | saw the

al ternative proposal fromthe Texas Creditors Bar
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Associ ation yesterday. | saw it for the first tine
yesterday norning, and |'ve spent as nuch tine as |
could yesterday to review it and give you sone idea
where we agree and where we di sagree.

| don't know that we couldn't neet and
talk. W have not had that opportunity yet. 1|'ve had
sonme dealings wth M. Noack over time, as many ot her
creditor |awers. | have, actually, friendships with
people in the creditor bar. | know that may be shocki ng
to M. Noack, but it's true. And I'mnore than happy to
neet with them |'mnore than happy to try to work out
as much conprom se as can be worked out, but |let ne pose
to you where | think we differ at this tinme and where
there's a need probably for us to talk.

| think there's a few issues where we
| i kel y cannot bridge our differences, and we're going to
ask you-all to make -- to conclude what the rule is
going to | ook Iike.

So the first of a nunber of these disputes
are in terns of timng of the notice. So the notice
that was required in garnishnent and now wi Il be applied
in turnover, it says that the notice of exenptions woul d
be mai |l ed, quote, as soon as practicable. That is the
current rule in garnishnment in 663a. And |I've -- |

think that's a probl em because that is not consistent
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wi th what the statute says, which is we want expedited
proceedi ngs. The courts have construed this to nean
that it can be up to 14 days, and it's still consi dered
meeting that standard. And in ny view, that's too |ong.
And, in fact, that's contrary to the Georgia practice,
which is you have to do it within three days after
execution of the wit of garnishnment, for exanple, on a
bank. | do not think that that's appropriate.

We asked for one day. That may not be
where we end up, but | don't think that as soon as
practicable is a good idea.

There's even a case fromthe Fort Worth
Court of Appeals that upheld a notice that took 18 days
after execution of the wit on the bank. And in ny
view, that is not as soon as practicable. And even if
that is the standard, it's not clear -- it's not a clear
standard. Every judge across the state could differ
about what that is. And | recommend that we cone up
with a specific deadline that sets a nunber of days. It
doesn't have to be one day. It could be longer. |
bel i eve that Georgi a probably has the best standard,
which is three days. And | think this is sonething
where we m ght be able to work out a conprom se. |
can't promse that. [|'mjust saying that is possible.

You know, the real problemhere is if you
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allowit to be -- you allow up to 14 days or up to 18
days and then you have a -- it takes a few days for a
pro se judgnent debtor to reviewthe form fill it out,

and then file it, and typically that's going to nean
either miling it or taking it down to the courthouse;
and then you have a hearing, let's say, within ten days.
| f you put all those nunmbers together, that's alnost a
nmont h.

And the problemis when there's a
garni shnent of sonebody's checking account or there's a
turnover receiver that sees the noney in that checking
account on the basis that it's purportedly nonexenpt
property, that takes every penny that those peopl e have,
and that neans they're basically imediately destitute
and they would remain so until you get a proceeding.
That's the point of having a quick proceedi ng because if
their incone is truly exenpt, then they shouldn't have
to go through that. They shouldn't have to go a |ong
time period without being able to get access to their
funds again. So | think this timng is too -- it's too
long, and it's too unclear.

Al'so, | think their notice of exenption
that they propose is problematic. The biggest issue |
would say is, it's not in plain |anguage. Basically, it

lists all of the exenptions, and it's really
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| npossible -- it's done using the statutory | anguage,

whi ch even | awers may not fully understand w thout
readi ng cases to construe the | anguage. So ny point
about that is, it should be closer to what Georgi a does,
whi ch has columms, and it very specifically lists things
in a way that | think even a pro se party could
under st and.

It also doesn't recognize that there can
be expanded exenptions in the turnover context. So
there's a provision, a subsection, of the turnover
statute -- it's Subsection (f) of 31.002 of the Cvil
Practice & Renedies Code -- that nanely says that
proceeds or disbursenents of once exenpt funds, such as
wages or, you know, noney froma spendthrift trust are
exenpt fromturnover, even if they are subject to
gar ni shnent .

So the point of it is -- of Subsection (f)
IS turnover is not supposed to be as broad as
garni shnent, and their proposal does not recogni ze this.
This is where -- this is the one area where |I'mnot sure
we can reach a conprom se.

We think there's very clear |aw supporting
our position. They think there's |aw supporting their
position. | don't see that we're going to be able to --

| don't know that we're going to be able to get past
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t hat .

The other thing that's in their claimform
I's, they have all of the exenptions for both funds and
for physical property all in one form | see attenpts
to recover physical property as a way to collect on
judgnents very, very rarely. | hear it tal ked about
occasionally, but frankly I don't know that |'ve seen
any actual attenpt to collect a particul ar piece of
physi cal property from an individual because our
exenptions are so broad under 42.001 and 42.002 of the
property code. So | propose that we have a separate
formfor that. And if they are seeking that kind of
property, they should be getting that notice. |If, on
the other hand, it's funds, there should be a formlike
t he one we had proposed, and that's going to happen, |
t hi nk, 99.9 percent of the tine.

So in addition, the Texas Creditors Bar
Associ ation proposal only allows ten days after the date
of mailing of the notice to the judgnent debtor to file
an exenption claim and then if they don't nmake that
time period, they basically waive their exenptions. W
are very strongly opposed to this, particularly the
wai ver provision. W suggested, consistent with the
statute, that noney be held, for exanple, by a turnover

receiver for a period of tinme. The current garnishnment
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rules already provide for that. You know, basically no
noney can be passed on until there's a judgnent in a
garni shnent acti on.

And the way to deal with it is you can
file an exenption claimformin garni shnment or a notion
to dissolve the wit of garnishnment, get a hearing, and
the current rules will -- and with the m nor anmendnents
that we're suggesting, that will protect those funds
from being disbursed to the judgnent creditor. Can't
happen till there's a judgnent. But in the turnover
recei vership context, it doesn't work that way.

So what we're asking for, we asked for 60
days. They've offered ten days. And it may be that we
can work out an agreenent about what that tine period
shoul d be where the funds are held before they're
di sbursed to the judgnent creditor. |t may be |ess than
60. It nmay be nore than ten.

One thing that we are strongly opposed to
I s any wai ver by the judgnent debtor of their exenption
rights in a short -- giving themonly a short w ndow in

which to raise exenption clains. They should be able to

raise it whenever -- certainly effectively at any tine
before the funds are di sbursed. In garnishnment, that
doesn't happen till there's a judgnent. And if you
appeal it, that judgnent -- fromJP court to county
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court, it's going to take sone tine.

In a turnover receivership process, we
don't want that to happen i medi ately because we want
j udgnent debtors who are pro se to have a sufficient
time to raise their issues and have that noney protected
and not disbursed. So...

MR. PERDUE: Rich, you've done a great job
of hitting all of the talking itens that | put on your

list by email yesterday. | appreciate it. As | told
you, | gave Craig the exact sane five issues. And
what -- if you're done, what I'd say is, I'd like to

have everybody hear fromCraig. You' re not excused. |
need to keep you here for the conversation because there
may be sone questions posed to you, but | think it would
be appropriate to let Craig go and address us, if you're
finished wwth -- because | really appreciate, by the
way, where you agree and di sagree. That was very

hel pful .

MR. TOWLINSON:. Can | just raise two nore
things, then I'll shut up. How s that?

MR. PERDUE: That's fair. You know, they
al ways say, |ook, trial lawers don't ever say that; but
i f you' ve only got two nore things, Rich, you' ve got two
nor e things.

MR TOM.I NSON: | know sonetines |'m not
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as precise, concise, as | need to be, but I"mgetting to
it.

So there's also a provision in the Texas
Creditors Bar Association proposal that would put no
time limt on when a decision would be nade. That is
not the current rule in garnishnent. It is -- and we
believe that that's sonething that -- to assure an
expedited procedure to follow the statute and to foll ow
constitutional due process as required by Strickl and
that there should be a short tine period for the court
to make a deci sion.

The current rule in garnishnment is the
deci sion has to be made within ten days. | can tell you
that in practice, that doesn't always happen, but the
point is, courts should have a requirenent to nake a
decision within a certain anmount of tinme because
j udgnment debtors who have exenptions, they are basically
destitute until they get a ruling fromthe court. So we
have a very big concern about that. That's a red line
for us.

So there is also a third-party issue. As
we pointed out, third parties have a claimand invol ves
joint accounts. They can raise that as an exenption. |
admt that in form it is not an exenption, but it wal ks

and talks. In substance it is |ike an exenption. And
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t he Georgia procedure, they allow for judgnent debtors
to raise those issues on behalf of third parties, for
exanpl e, on behalf of their elderly nother or on behalf
of their mnor child.

And those are -- that's a brief idea of
sone of our mmjor concerns. W have other concerns with
their proposal. |I'monly asking for the opportunity to
have -- to respond to their proposal |ike M. Noack has
al ready done to the one we have witten. That's it, and
| will end ny presentation and await your further word.

MR. PERDUE: Thank you, Rich. | -- to
hi ghlight to everybody, the last one that R ch nentions
there, this third-party issue, is a big difference
bet ween these two sides. That one -- very clearly,
there is sone different perspectives on that.

But without ne kind of adding in anynore
editorial, | just want to get to the creditors'
perspective and allow Craig to both proactively and
responsi vely nake a presentation for us.

Craig, will you -- fromthe -- so Craig's,
| believe, the Legislative Conmttee chair for the Texas
Creditors Bar Association. And | know Rich didn't nean
this as an insinuation, but | get it sonetinmes. Craig
got your stuff like yesterday norning as well, so

everybody's on a quick -- on a very quick turnaround
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here just because of ny inability to get the |lines of
communi cation open earlier; but Craig, why don't you
present -- obviously, you' ve got the sane talking

points, and | really appreciate you being here for us

t oday.

MR. NOACK: Thank you, Jim

Just, you know, to speak for nyself, even
t hough I've been spoken at, | think, well by Rich over
the last few mnutes, | am Craig Noack. | am here on

behal f of both the Texas Creditors Bar Association as a
board nmenber and co-chair of the Legislative Affairs
Conmittee. |'malso here as a board nenber of the Texas
Associ ation of Turnover Receivers, so | have been a
practicing turnover receiver for the past five years.
And the Texas Association of Turnover Receivers is an
organi zati on of professional turnover receivers who act
under -- and are appointed under 31.002, so this is a
joint proposal by both organizations.

| believe this committee will be getting a
subm ssion later from separately, the Texas Associ ation
of Turnover Receivers, a briefing about this topic; but
for the purposes of this proposal, both the TXCBA and
TATR joined forces to get sonething in front of the
commttee, although there is a |ot of opportunity for

enhancenent and worki ng together on this.
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Just by way of -- so the commttee
under st ands ny background, | spent over 11 years
i n-house with major publicly traded debt buyers. |
have, in fact, worked with themin-house on nati onw de
| egal collections practices, and so | have spoke with
attorneys in all 50 states, Puerto Rico, South Anerica,
the United Kingdom throughout the world, on their | egal
collections practices. | can tell you that it is
absolutely true that Texas is a whole 'nother country
when it cones to postjudgnent collections, when it cones
to -- when it cones to a |lot of things that we do. And
so that does play a role in, | think, a lot of what Rich
mentioned in terns of the kind of influences in what's
going on in Texas statew de over the |ast few years.

Personally I'"'mexcited to talk about this
topic. This isn't a subject that frankly gets a | ot
of -- nobst attorneys get to deal with. |It's a niche
practice, but frankly, this is a systemthat happens
beneath the surface and it happens a | ot.

And | think one of the nost inportant
things we really have to think about is that this is a
process that really needs to function snoothly. W work
in a capitalist society where there really has to be a
functioning responsibility for judgnments. |f people do

not respect judgnents, then people don't pay and then

KENNEDY REPORTI NG SERVI CE, | NC.
512.474. 2233 order @ennedyreporting. com




© 00 N o 0o A~ w N P

N NN N NN R R R R R R PR R, e
o N W N P O © © N O U M W N P O

32624

our interest rates go up and then access to credit dries
up. So there is sone real neat behind this. W really
do need to get this right.

Texas is one of only four states that
prohi bits wage garnishnent, so it I ends an increasing
| nportance to what happens with other collection
practices. And I think that's really why this nmandate
is here. So | think one of the questions that Ji masked
both Rich and ne was: Wy was this mandate out there?

| think it's a very natural concern when
| egal proceedings get to that a-ha nonent, that shock
nonent. \What | have seen tinme and tinme again in ny 20
years of practice is that nany people just don't want to
deal wth the fact that they have a judgnent agai nst
them that they have a claimagainst them and they
ignore it, they bury their head in the sand. It's a
nat ural concern, whether they're afraid of public
speaki ng, whether they're ashaned, they just don't want
to deal with it. And unfortunately it gets to the point
where a judge has decided in a judgnent creditor's
favor, and it finally gets to the point where property
has to be seized. And it does happen.

| can tell Rich that he probably doesn't

see it because if they have property to be seized, they

probably don't qualify for legal aid; but if anybody on
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the call is interested in a 2012 Kawasaki MJLE with a
deer feeder on the back, it is currently for sale for
$5, 000 pursuant to court order, but it absolutely
happens all the tinme. But, you know, it does get to
that point. And that naturally |eads to conversations.
It naturally leads to that shock where there is an

| npact to what a judge has decided. And that obviously
creates a concern that their rights are protected. And
| think that was obviously the conversation that
happened during the |l egislative session.

And speaking as a turnover receiver, | can
tell you that is the major concern that a turnover
receiver has, and it is a natural topic of conversation
when the turnover receiver is talking to the individual:
What is the source of the funds in the account? Were
did this property cone fron? Because you're trying to
i dentify that situation.

So when the mandate cane out, | think one
of the reasons why it got into the omibus bill and why
It wasn't controversial was because this is a
conversation that's already happeni ng, probably not as
much in the garni shnent context because that's a nuch
nore heavily nedi ated, by-the-rules context, and it's
actually a third party -- it's a three-party

conversati on between the bank, the judgnent creditor,
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and the judgnent defendant. But that's actually one of
the maj or concerns | have with M. Tonlinson's proposal,
is it is actually trying to throttle the best process
that Texas currently has for encouragi ng settl enent

bet ween judgnent plaintiffs and judgnent defendants.

The garni shnent process as it currently
exists is absolutely horrendous for all parties
concerned. It absolutely is. And anybody who's done
one can tell you it is. It is costly to a judgnent
credi tor who has already invested noney in obtaining a
judgnent. You have to pay a new filing fee. You have
to pay a deputy to serve a wit. You have to pay the
bank' s attorneys' fees and the bank's attorneys' fees
are uncapped, and they cone out of the -- they cone out
of the first proceeds.

So let's say you find nonexenpt property
of the judgnent defendant, you know where they bank, and
you do a wit of garnishnment and you find a thousand
dollars in there. |If the bank's attorneys' fees are
$800, that means that you're only applying $200 to the
judgnment. You probably spent four or $500 getting the
garni shnment in the first place.

If you get a judgnent in garnishnment --
|"'msorry I"'mon the -- |'mon power saving node -- if

you spent four or $500 getting the judgnent, you get a
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j udgnment and garni shnent for your cost, that neans the
def endant ends up ow ng nore noney than when you started
t he garni shnment. The only person who won was the bank's
attorney. The judgnent creditor ends up with a greater
anount due, the judgnent defendant is out a thousand
doll ars, and only $200 went towards a judgnent that only
went up in bal ance.

A turnover receivership, on the other

hand -- oh, and by the way, on a garnishnent, the bank
accounts -- let's wal k through what happens, because
It's very relevant fromthe exenption perspective. It's

very relevant, especially as to a couple of key points
where | think there are differences on the proposals
and very relevant to the rules that are going to be
consi der ed.

If I"ma judgnent creditor and | get the
wit fromthe court, I'mgoing to send that wit to the
constabl e or sheriff, nost of the time, because there
are still sonme banks that insist that the rules are
muddl ed enough on nonpossessory wits that they insist
on a deputy to serve the bank. So I'mgoing to send
that to the deputy.

| do not always know when that deputy is
going to serve that bank. They may not tell nme. They

may just send the wit back to the court, the return of
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wit. Sol will tell you that nine tinmes out of ten,
the first tine | hear about service on a wit of
garni shnment is fromthe defendant thensel ves.

They call nme. The reason they do that,
they try to wite a check, they try to swi pe a debit
card, they get a notice fromthe bank, and they say,
"What is going on?" They call their bank; the bank
says, "You need to call this attorney." They call the
attorney. That is the first | hear that that bank has
been served, and that is the trigger for ne to send out
nmy noti ce.

So when we think about the rationale
behi nd the existing rule for sending out the notice as
soon as practicable, |I believe there's an actual
rationale for that, because sonetines you just don't
know. |If you hit a bank account that the defendant
forgot about and they don't get the notice they noved,
you may not find out until you check the court's web
site and you didn't -- you haven't gotten the check in
the mail, or you get the answer fromthe bank. You
don't know. But oftentinmes you hear fromthe defendant,
and that's your trigger.

My practice is always to send it out as
soon as | hear fromthe defendant or as soon as | know,

but you have to have that give because you just don't
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al ways know. So you can't assune that the judgnent
creditor or the judgnent creditor's attorney is going to
know when service occurs. The reality is, it's just not
Wi thin the judgnent creditor's control.

If I"'min a turnover receivership and
mail by certified mail to the financial institution, |
have no idea when that's going to be delivered. 1'd
much rather that notice be triggered based on the
defendant calling nme than ne getting the green card
back. That green card could get lost in the mail. But
|"'mnot -- | can't nake a presunption as to when the
bank or the bank's registered agent, very likely, picked
up that docunent, or if it's a bank -- a credit union
that doesn't have a registered agent, when that bank
vice president or president picked up that docunment. |
don't know.

So that's a very key difference and
sonet hi ng that we have to think about when we're tal king
about when that notice period has to start. There has
to be sonme flexibility.

Going to kind of where there's opportunity
to agree, | think there's -- no turnover receiver is
going to sit on a notice for an extended period of tine.
Maybe there's an opportunity to say, "As soon as

practicable but in no event later than." Right?

KENNEDY REPORTI NG SERVI CE, | NC.
512.474. 2233 order @ennedyreporting. com




© 00 N o 0o A~ w N P

N NN N NN R R R R R R PR R, e
o N W N P O © © N O U M W N P O

32630

There's obviously opportunities there, but there has to
be sone | eeway given the fact that there's inperfect
know edge.

So back to a garnishnment. So we garnish

t he bank account. The judgnent defendant calls up the

creditor's attorney and says, "Oh, ny gosh. | didn't
realize that it could cone to this point. | would |ike
to settle with you." 1In a garnishnent, | have to say,
"That's great. | would love to work sonething out with
you, but | can't right now" | have to wait for the
bank to hire their attorney. | have to wait for that
attorney to look at the account. | have to wait for

that bank to then file an answer to determne their

| egal fees, and then and only then can | figure out what
amount of fees I'mentitled to, and then we can start

t al ki ng about things.

If the -- if M. Tominson is concerned
about an exenption claim they can file an exenption
claim but the bank still hasn't determ ned the anount
of their attorneys' fees. And sonething this court
woul d have to consider is, what is the bank's
entitlenent to attorneys' fees as and anong the
exenption claim

So -- but let's think again about the

practical effect of the judgnent defendant, is that they
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say, "Well, what about ny noney in the neantine,"” it has
to remain on hold, for at |east 14 days for the answer
period in justice court or 20 to 27 days in county or
district court.

So what is the practical effect of what
t he judgnment defendant does in the neantinme? They go
and they open anot her bank account. So the bank hates
judgnent garni shnents. Judgnent creditors hate
garni shnents. Defendants hate garnishnments. So, hence,
the rise of turnover receiverships.

There's not hi ng nefarious about it.
There's also the fact that federal regulations have
basically stopped creditors from adopting the ol d
practice of sinply continuing to give it to a collection
agency. Nowadays you can't sell a debt nore than once
the maj or banks -- you can't continue to dial and ask
for the noney after the statute of limtations in many
I nstances, so it really has forced creditors to consider
the | egal option because you can't just keep calling
after four years or six years, as applicable, so they
have to go the legal route, hence the rise in the |ast
few years of the legal option. It has sinply --
regul ati on has created this scenari o.

What has happened is the trial courts have

turned -- and the state legislature in 2016, by
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expandi ng turnover receiverships, have allowed trial
courts to craft a turnover receivership renedy that
really, yes, allows creditors to pursue bank accounts in
a manner that is nuch better than bank garni shnents, but
it also allows a third party, the turnover receiver, to
be inserted into the process, sonebody who has the
approval of the trial court, and who is | ooking for the
very issues that Legal Aid and that M. Tom inson are
worried about.

And | can tell you, hands down, that is --
| send every defendant, within 30 m nutes of talking to
me, a copy of ny order, a copy of the judgnent, a
Frequently Asked Questions form a formto fill out and
It's asking about the source of the funds, and then
we're | ooking at docunentation and we're having a
conversation. It is -- and | have a conversation with
every defendant about the source of the funds, what ny
initial determnation is about the source of the funds
but their opportunity to object if they want to, and
t hen what ny decision is on that and whether or not we
can work out a deal.

Every order that a creditor gets ne
appoi nted on has in it |anguage that | can negotiate a
reasonabl e paynent plan if, in ny estinmate, it is the

best option to satisfy the judgnent so long as | don't
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di scount the judgnent. Because that's what the judge
deci ded was due and owi ng, that's beyond ny power. \Wat
that does, it let's ne, an independent third party, | ook
at the defendant's situation and figure things out.

So there's no real, nefarious intent
behind the rise of turnover receiverships. Wat it
really has becone is an effective tool to avoid the
cratering of a defendant's financial situation in
response to judgnent enforcenment while all ow ng
actual -- sone actual judgnent enforcenment to occur in
Texas, which, | think, you know, for many, nmany years,
there just really wasn't an effective tool.

So | think one of the major concerns of
the Creditors Bar, one of the mmjor concerns of turnover
receivers, is just not denying the only tool in the tool
belt for a diligent creditor. And that's the
| egi sl ati ve mandate behind the turnover receivership
statute, is to put a reasonable tool in the hands of a
diligent creditor.

And what | am-- what | fear nost from
Legal Aid s proposal is that it truly turns that tool
I nto an unreasonabl e proposal. It is very draconian.

It says you hold the funds for 60 days. It says that
you -- if the slightest thing goes wong, if you del ay

by one day, if you don't send that notice out in that
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first day, you release all the noney, even if it's
nonexenpt and you send it all back and everybody goes
hone, even if the noney is purely nonexenpt, if you
didn't conply with any | aw anywhere, you release all the
noney. So it's a very draconian setup that is designed,
and | don't think that matches the | egislative nandate
behi nd 31.002, and it goes far beyond the |egislative
mandate of the ommi bus bill.

So what the Creditors Bar put together was
a-- onerule, and I do want to talk about that. | do
t hi nk what can be acconplished can be acconplished with
one rule. W do have to think about the effect of what
we are proposing on not just wits of garni shnent and
turnover receiverships. You have to think about wits
of execution. You have to think about wits of
execution for attachnment where possession of property
was awarded. You have to think about wits of turnover
where you are taking possession of property. You have
to think about any -- as | read the statute as passed,
I f a judgnment creditor seeks to attach personal
property, this notice has to be sent.

So froma rule perspective, what we
proposed was a rule that works in conplenment wth the
ot her procedures. |If you adopt the Legal A d proposal,

you have to go through a rewite of every postjudgnent
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process, every ancillary proceeding that relates to a
postj udgnent process, and that's a daunting task
especially by May of next year.

So |l think if we work on a rule, if we
want to work on plain |anguage for the rule, | think
we're absolutely open to that, but what we tried to do
was find | anguage el sewhere in the ancillary proceedi ngs
that we think could be adopted.

The rul e does contenplate that you have a
certain period of tine to assert your exenption, and
afterward the process needs to nove forward. The
statute says we need to give it a reasonabl e period of
time. Elsewhere in the rules, we have quite clearly
said, or the court has clearly said, what a reasonable
period of tinme is: Ten days.

I f you | ook el sewhere throughout the
nation, you wll see very simlar periods of tinme. You
w Il see ten days referenced in nunerous states, or you
will see -- unfortunately, | have asked ny nati onal
organi zation to see if they had any summaries. | wasn't
able to find anything kind of imediately. | wll tell
you that California has a ten-day period on bank | evies.
| think -- | believe Al abama has an at |east five-day
period on personal property seizures. | believe

Virginia has a before-the-return-date of the wit of
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garni shnent. Col orado has a ten-day period. So ten
days really is the standard. And to push it longer, to
push it to 60 days, is -- | could not find any pl ace
that | ooks at 60 days. 60 days is outrageous when you
consi der that the judgnment creditor by this point has

al ready gone through so nuch. W need to give the

j udgnent debtor a reasonable period of tine. Can we
negotiate on it? Absolutely. But ten period -- ten
days really does seemto be the period that nobst states,
at least fromny brief survey yesterday, seened to
settle on, and it does accord wth the court's deci sion
on replevy periods, you know, elsewhere in the ancillary
pr oceedi ngs.

MR. PERDUE: And, Craig, | don't want to
interrupt, but that's an inportant -- do you know what
the rule is in Georgia?

MR. NOACK: | apologize. | did not |ook
at that one yesterday. |'mhappy to look at it, but I
do not know.

So the -- so practically speaking, | think
what our proposal -- what the rul e proposal addresses is
really kind of three things, is that both the rule and
the notice need to be flexible enough to address both

personal property and fund sei zures.

One thing that M. Tominson said is he
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t hi nks everything should be divvied up and we shoul d
have different notices. | have to tell you as a
turnover receiver, you can seize both at the sane tine
and in the sane process.

You know, if it's a sole proprietor and
you go down, you can seize funds and you can seize
assets at the sane tine. You know, sending two notices,
adopting two rules and having two processes at the sane
time is too nuch of a process to have to deal w th when
you can boil them down and deal with one process. And
without -- | think it's really hard to do a substanti al
rewite of every process when you really can, | think in
our process, have one rule that handles themall.

Second, | think we are trying to address
the reality that the creditor or receiver is not always
| mredi ately advi sed as to when the property or funds are
seized. So the defendant is the first to know.

| would be delighted if we canme up with
sonme rules that gave us the ability to notify the
def endant electronically. You will see in our proposal
t he opportunity for the defendant to elect to receive
notices fromthe court or fromus electronically to
I ndi cate that they would |li ke to be contacted about
resolving it, to indicate that they would like to

participate in renote hearings. Anything we can do to
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get that process resolved | think is in the best use of
the court's tine.

At the end of the day what really needs to
happen to avoid clogging the courts is that the parties
need to sit down and work it out. And that can happen
very, very often. As M. Tomlinson said, oftentines,
the only thing that really needs to be decided at this
point is the issue of the property. Rght? Is it ny
noms or is it mne, or is it exenpt or not? That can
be worked out on a phone call. It does not need to go
t hrough this process necessarily of file your exenption
claim have the court set a hearing, set up the hearing.

You know, we're already -- | |istened
earlier to Chief Justice Hecht tal ked about working
t hr ough backl ogs, you know, adding to that -- adding to
that burden | think will have to happen with this
process, but to the extent that we can mtigate that by
encouraging the parties to get together, especially when
a defendant is pro se, if we can add a check box that

says, "Yes, contact ne, | want to get this resolved,"
can go a long way towards getting this resol ved.

If I, as a turnover receiver -- usually |
hear fromthe defendant, but if for sone reason they
send ne back a response that says "Pl ease contact ne. |

want to get this resolved," we can usually get that off
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the court's docket. At a mininmum | can get the

def endant to send ne docunentation that will then let ne
show up to the hearing which may be on | ess than three
days' notice and informthe court as to what | think is
goi ng on, which |l eads ne to another point that | do want
to nention.

M. Tomlinson is very insistent on saying
we need a resolution within ten days. The real struggle
we have with this is according to their proposal, the
judge can decide this solely on affidavits, w thout any
docunentary evidence, and the court shall nake a
determ nation and the noney shall be returned, and
that's it. And the problemis the judgnent creditor
and/or the receiver is working at an absolute
di sadvantage. It has no know edge of the defendant's
si tuation.

Even if I'ma turnover receiver and |
acconpany ny demand for turnover of assets with a demand
for docunentation, the bank is not going to get ne those
docunents within two days. |If the court sets a hearing
on less than three days' notice, the defendant signs a
decl aration that says, "I swear this is ny noms noney"
or "These are exenpt funds" but doesn't show up with
bank statenents, even though |I've asked for the bank

statenents, | haven't gotten themyet, but the rule --
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their rule proposes that if their statenent -- if their
affidavit is uncontroverted, that's the only evidence
the court can consider and that the court shall decide
at that hearing. There's not even any |eeway for the
court to say, "Well, let's wait for the docunents to
conme in." Wen did the bank -- "M. Noack, when did the
bank say that the docunents would cone in?" O has
happened frequently in sonme of nmy hearings, "Can you
pull it up on your phone," and, you know, "If you can't
pull it up on your phone, can you go over to the bank
and can you get the docunents and can you have them here
by tonorrow?"

So what needs to happen is there needs to
be sone judicial discretion. There needs to be sone
ability for the judgnent creditor or the receiver to be
able to develop the facts or else that is going to be a
deni al of due process to the other parties in the case.
You can't have an expedited process with |l ess than three
days' notice, but in any event ten days notice, where
there's been no ability for discovery as to the issues
at hand and then a mandate that the court issue a final
appeal able ruling with no discretion to continue. So
that's an extrenely difficult thing for us to swall ow
And one of the things that | think either needs to be

changed -- has to be changed -- there's got to be sone
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area for conprom se there -- but is unacceptable to us
kind of as things are.

So back to ny prior point. One of the --
so the third point as to kind of what our proposal is
trying to do is, again, to preserve one of the few
remai ning renedies that's available to the hands of --
in the hands of diligent creditors.

M. Tominson tal ks about this proceeds of
wages argunent. This is newlaw. There is no case so
holding. If it were true, then people wouldn't be using
turnover receiverships. There's one case they cite to.
It wasn't a turnover receivership case. | forwarded
M. Jeffries a article by Mke Bernstein, who's the
president of the Texas Association of Turnover
Recei vers, that summarizes all the case law on this
| ssue.

The property code is very clear. Current
wages are exenpt. The Suprene Court has opined on this,
what current wages are, what they cease to be when they
get to the bank account. Proceeds neans sal es proceeds.
This is -- you know, this issue has never been held in a
turnover receivership, soit's -- this is an argunent
that is an attenpt to overturn or establish new | aw.

And it really is an issue that is not going to find any

agreenent in this forum |It's an attenpt to |legislate
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in this forum so that's going to be a sticking point
and definitely sonething that is probably going to
remain a sticking point if it's going to be attenpted to
be addressed inside of a purely adm nistrative notice
form

VWhat you'll see in our formis, we are
absolutely willing to put at the top the nost inportant
things that a court should be considering when it cones
to bank funds. Social security, veterans' benefits, all
these things are already protected by federal |aw

One other point | want to bring out is,
one of the things that courts are going to have to
consider, and that this advisory commttee shoul d
consider, is that exenptions |ose their status over
time. Honestead proceeds |lose their status after six
nmonths. Distributions for retirement |ose their
exenption status after 60 days.

This concept that once exenpt, always
exenpt, has never really been true under the law, and so
that's sonething that courts are going to have to
consider. And often that's going to require docunentary
evi dence, and so we have to think about that when we
t hi nk about the rules. But we also -- one of the
practical realities is, one of the reasons this really

isn't nuch of an issue day to day when it cones to
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peopl e who are living solely on social security is that
federal rules, as set forth ably in M. Tonlinson's
meno, are -- social security, veterans' benefits, all
those -- are already protected by federal rule. They
| ook back 60 days, they add everything up, and they
protect funds -- the amount of those funds even if those
funds happen to be nonexenpt. So frequently what | see
Is they have a part-tine job and they receive soci al
security. Those nonexenpt, part-tinme job proceeds,
wages, that are deposited in there, they're still
protected because they spent all their social security
proceeds, but the Federal Register rule protects that
noney anyway. So there's actually a nore expansive
federal protection than would be allowed by state law in
many circunst ances.

So I'l'l close ny cooments and open nysel f
up to questions, although I will say, just to kind of
hi ghl i ght other areas where | think there's opportunity
for a mddle ground, | would be delighted to work on
pl ai n | anguage -- plain | anguage rul es and plain
| anguage exenption formns.

| woul d caution the court and caution the
advi sory commttee, the |onger you nake it, the | ess
likely it is that anybody's going to fill it out. |

have seen this over and over again in other states. |If

KENNEDY REPORTI NG SERVI CE, | NC.
512.474. 2233 order @ennedyreporting. com




© 00 N o 0o A~ w N P

N NN N NN R R R R R R PR R, e
o N W N P O © © N O U M W N P O

32644

you turn -- | understand the worry about just quoting
the statute, but | was the one that took the first stab
at this form So if there is faults, it really lies

99 percent with me. And it was three pages, and | tried
to condense it down. |If you turn it into ten pages
because you're trying to make it plain English, your
response rate will go down. If you can nake it two
pages, even if it is a little bit harder to understand
but if it is two pages, that is about the extent of what
people will fill out.

My receivership sheet that | have people
fill out to kind of informne about their situation, at
one point | had it like four pages. | finally condensed
it dowmn to a front and back because that was about the
extent of what | could get people to fill out. And so
|'"d encourage us to bal ance plain | anguage with just
ki nd of | ength.

Peopl e get very daunted with seven pages
of instructions, which is what you would have to get to
If you were to try and explain every single exenption
form-- exenption with just kind of |ength.

As far as the notice period, | do think
there's sone opportunity there. | think what you're
hearing fromthe creditors bar and fromthe receivers is

that we would |l ove to send the notice sooner, which is
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kind of a strange thing to hear us say; but, you know,
M. Tominson would -- their proposal says a day after
service. The only thing you' re hearing us say is, we
just don't always know when service is. But if we set
the standard with as soon as we know, or a reasonable
period after we know, we're going to be fine with that.
But what we can agree wwth is that we have perfect
knowl edge of when servi ce happened.

And we also can't agree to the fact that
service automatically neans freezing because that
absolutely is not true in today's day and age. If we
serve a large bank that it doesn't have its act
together, it can sonetines take three or four days for
themto process that bank |evy or garni shnent, so we
need to know that it was actually processed, so there
needs to be -- there's opportunity there. There's no
intent to just delay this thing to prevent people from
asserting exenptions. W want to hear about it, but we
need to provide sone give there.

And then | think there's absolutely, if
there's opportunity there, to provide the notice by
el ectronic neans if at all possible. | think we should
enbrace the possibility that the defendant says, "Can
you email this to us so we can get it imrediately and

start filling it out imediately and send it back to
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you?" We would love to see that. Let's expedite this
process. And if we can have the defendant at the sane
time opt into electronic service and opt into renote
participation, we'd love to see it.

Where we're not going to agree as nuch is
traps for the defendant. Wat | do not want to see is
sonebody checking a box that says, "I'masserting the
rights of a third party,” or "I'msaying | wasn't
served," which is a proposal fromthe other side in
their form and they think -- for a pro se debtor, they
think that that neans that they raised it. And if they
raise that in a formon garni shnment or receivership
| ssue two years after the judgnent, that didn't do a
darn thing. The court |lost disciplinary power. It's
not an appeal. |It's not a restricted appeal. It has
done not hi ng.

And so what | don't want to do is trick
t he defendant into thinking they asserted a right that
t he judge can do nothing about at the hearing. But are
there opportunities there where we can think about other
things? W' re open to that possibility.

So with that, 1'd open nyself -- |I'd cede
the remai nder of ny tine back to the commttee. Thank
you.

MR. PERDUE: You don't have anything to
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cede, Craig, but thank you very much. | appreciate it.

It strikes ne that we've got judges at
various |levels who are nore famliar with this that my
be worthwhile getting your weigh-in on this.

As you can see, this is not quite TTLA and
TLR, but these are two sides that have very different
perspectives on this issue. And |I'mnore than happy to
continue to engage with these constituencies to work
t hrough proposals, but they're probably going to need
gui dance fromthis group as to where we want to go,
Chi p, what the court wants to do. That may or nmay not
be part of the discussion today.

Cobviously there are mnds on this group
that can either probe these two people or share their
perspectives, especially -- the problemis, |'ve tried
to learn this relatively quickly, and it still glasses
nme over relatively easily, but | have taken down sone
notes as to kind of where the divide has been, quite
honestly, explained that they don't feel like there's a
breach but al so where there's divide that they feel |ike
t hey can have a bridge, and then | have sone notes about
kind of the interesting -- for the pragmatics of this
group, Chip, the conceptualization of howto issue a
rule that conplies with this mandate. For exanple, a

single rule that discusses exenptions in all contexts
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versus the project of trying to change the rules for
garni shnment and turnover and execution, which is a

bi gger project.

The differences in the forns. It's
Interesting -- | think Craig would probably concede,
there's better -- there's better fair |anguage in the

debtor's form but everything is listed appropriately in
the creditor's form

And, Craig, the history of this conmttee
s we have tried to work through various fornms that were
supposed to be plain |anguage. And | think this
comrittee is not experts in plain |anguage, but we get
there eventually, but | think we woul d probably agree
with you that two pages is ideal, if we can get there.
But that's a personal editorialization on utility.

And then your point of a single form
which, as | read it, is in the bill versus the debtor's
perspective, which is nultiple fornms distinguishing
between institutional noney or cash and personal
property, which is a different perspective.

For the group, the substantive kind of
di stinction that | have now | earned, turnover
recei vership has been kind of the primary vehicle for a
judgnent creditor. And garnishnent, because of all of

its rules, and perhaps just of the reality, is a bit of
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an anachronism And the divide, the big substantive
di vi de between these two groups, is the debtors want to
make turnover receivership | ook |ike garnishnment, and
that's a policy decision. R ght? That's a different
substantive question than the exenptions that seemto be
raised in the bill because |I think even Rich kind of
concedes that the rule changes that have been proposed
by the debtor's side that would exist in the turnover
recei vership rul es are unapol ogetically designed to
mrror nore in line with garnishnent, and that is a
substantive discussion that really should live with this
comrittee and especially the judges or those of you that
are nore famliar with this area because that -- fromny
understanding, | don't know that that policy distinction
was truly discussed as far as behind this bill, but
again, | defer so nmuch nore to people who know a whol e
| ot nore about where this cane fromand this practice
and what you do.

So Chip, with that, | think it's tinme for
me to beg out and open the floor for you to run the
di scussion as chair.

CHAI RMAN BABCOCK:  Yeah, the -- thanks,
Jim

One prelimnary question | have is, | saw

that Ann -- if |'m pronouncing your |ast nane
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correctly -- Baddour of Texas Appl eseed was on our
agenda, and she is apparently in attendance. D d you
intend on calling Ann, or does she want to nake any
remar ks or not?

MR. PERDUE: Ann said that she wanted to
be here primarily as a resource. She recogni zed that
Rich kind of was in the |lead position, and so | didn't
give her the floor.

CHAI RVAN BABCOCK:  kay.

MR. PERDUE: We had 30-pl us-m nute
conversation fromboth of them and I don't want to
dismss her in any formor fashion, but she's kind of on
the Rich team

CHAl RVAN BABCOCK:  Yeah, | got -- and
we'll use Ann as a resource.

So ny thought, Jim if it coincides with
yours, is to give Lorrie, our court reporter who's with
us again replacing Dee Dee, a little break right now and
t hen cone back, and let's have a discussion and
direct -- anybody who wants to direct questions to
either Rich or Craig or Ann can do so, and we'll take
that up, if there are things to discuss, up until noon,
and then we'll have our little lunch break and then
we'll turn our attention to the next agenda item

recogni zing that we're going to bring this back as the
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first agenda itemon our COctober 8th neeting. That w |
give everyone a little bit of a chance to digest all of
this material that cane in in the | ast few days.

So if that -- does that work for you, Jinf

MR. PERDUE: Yes, sir.

CHAl RVAN BABCOCK: Ckay. So it is 10: 44,
so why don't we break until 11:00 and give Lorrie a
chance to catch her breath here. And we'll conme back at
11: 00 and spend an hour or so --

UNI DENTI FI ED SPEAKER: Recor di ng st opped.

CHAI RVAN BABCOCK: -- tal king about this.
Al right. W're in recess. Thank you.

(Recess: 10:44 a.m to 11:00 a.m)

CHAI RVAN BABCOCK: Hey, everybody, wel cone
back. And we're ready to roll.

UNI DENTI FI ED SPEAKER: Recording in
pr ogr ess.

CHAI RMAN BABCOCK:  And the recording is in
process. That's great. Thanks, Pauli ne.

And so who wants to say sonething, raise
your electronic hand, if you can, and | should be able
to see that, and will be ready to call on you fromthe
participant list. And sone of you just raised their
hand, which is Professor Carlson.

Hey, Elaine. How are you doi ng?
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PROFESSOR CARLSON: |' m doi ng good, Chip.
| have a couple questions for Craig, if he is on.

As far as | know, there are no rul es of
procedure dealing with turnover. |It's purely statutory.
s there any waiting time after a final judgnment is
signed before a turnover order can be issued like there
is for a wit of execution?

MR. NOACK: Yes, ma'am So there are
currently no rules on turnover receiverships. There was
a proposal for rules that was considered previously. |
actually have a copy of those. | can circulate those if
anybody is truly interested. | believe the turnover
receivers, they go back and forth on whether or not we'd
be interested in having sone rules that would govern us,
but typically our orders govern us depending on the
ci rcunstances. So there are no rules governing kind of
our general practices. W tend to have our orders
defi ne what we do dependi ng on how conplicated the
situation is or how sinple the situation is.

Wth respect to how quickly a turnover
receivership is granted, practically speaking, the --
for a turnover receivership under 31.002, there are only
two elenents that are required, and the first is that
there is a valid and subsisting unpaid judgnent. So |

think in that first step is the requirenent that the
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j udgnment be essentially final. So | have never been
appoi nted on a judgnent that is not final.

And there are -- there is the possibility
of Chapter 64 receiverships, which is a different anim
than what we're really tal king about, and those, of
course, can be prejudgnment; but you do not see turnover
recei vershi ps before the judgnent is final. And that's

very typically because nobst judges won't appoint a

receiver -- or let's be nore specific. Mst creditors’
attorneys will do other things before they get a
turnover receiver appointed, so they'll send

postj udgnent di scovery or sonething |like that, and that
puts you outside the 30-day or 21-day period in JP court
anyway.

PROFESSOR CARLSON:  But there is no
prescribed waiting period? It could be the day after
the judgnment is signed, or you could seek --

( Si mul t aneous di scussi on)

MR. NOACK: You could apply for a turnover
order, yes. And | -- so, yes, technically | believe
that's possible. Practically, | don't ever see it.

PROFESSOR CARLSON:  And can a turnover
recei ver be appointed ex parte?

MR. NOACK: It is absolutely possible.

There is case law that holds that it's acceptable. And
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frequently it's warranted in certain circunstances.

One of the proposals in front of the
| egislature in the | ast session was a proposal to, you
know, give creditors certain entitlenents to turnover
recei verships if you provide notices, but that didn't
pass. Creditors' practices differ. So sone creditors
will send the application and kind of use that as an
additional trigger to engage the defendant, try and get
themto call, or call in. Sone creditors' attorneys
will file it ex parte and get the hearing ex parte, the
t heory being if you know where the asset is and you're
disclosing to the court the fact that you know that they
have an asset, you do not want themto then copy -- you
copy the defendant with the fact of the asset and have
t hem t hen abscond with the asset.

So what | would tell you is froma
consuner judgnment perspective, that's really not the
case. |f they have a bank account, they're not going to
turn around and run away with the bank account. And
they -- you know, they don't typically understand what
the application is about in the first place. But the
case lawis very clear that turnover receivershi ps nay
be ex parte and that that is all owabl e because once the
j udgnent has been rendered and the defendant has

received their notice of the judgnent, that they are put
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on notice that postjudgnent enforcenent proceedings wll
follow. And of course they don't get notice of an
application for garnishnent either, so it's the sane
process.

PROFESSCOR CARLSON: | ask that because
|'ve been involved in some supersedeas proceedi ngs where
the appellate I awers think they have 30 days before
t hey need to worry about the judgnment or superseding the
j udgnent .

What happens if you get a supersedeas and
t he judgnent debtor? Wat happens to the receivership
that's been appoi nted?

MR. NOACK: Typically -- so it doesn't
happen often, but when it does happen, that suspends
enforcenment of a judgnent, which typically neans that
the receivership no | onger has any valid purpose. It
can cause sone interesting situations if there are funds
on hold or sonething like that, but typically the
recei vership either pauses or there's no nore point to
the receivership, and so the receivership will file a
notion to termnate. Again, it doesn't happen very
often, but when it does happen, the parties wll usually
sit down and figure it out. But the posting of a valid
super sedeas bond kind of elimnates the underlying basis

for the purpose of the receivershinp.
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PROFESSOR CARLSON:  And how are -- is the
turnover receiver paid? Through the proceeds or is
it --

( Si nul t aneous di scussi on)

MR. NOACK: Yeah, so there are two major
met hods. So there's the traditional method and then
there's kind of the nore collection-oriented nethod.

The traditional nethod is, it's paid
hourly as approved, and the creditor kind of pays as
they go. That's nore typical on your |arger bal ance
ones and, you know, nore conplicated ones where there's
going to be sone significant effort involved chasing
multijurisdictionally and nmultiple attorneys, nultiple
assets, that sort of thing.

What' s happened -- and this was really
ki nd of chanpi oned nmany years ago out of the Harris
County courts-at-law was you started seeing receivers --
turnover receivers under 31.002 appointed where they are
basically paid on a contingency fee based on the
anopunt -- on the funds that they actually seize. So the
receiver is not paid if they never find anything, but if
they do find sonething that they are paid a percentage
of the fees that they get, subject to |ater approval by
the court. It's kind of the way that the orders have

devel oped t hese days.
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So your typical order will say "the
receiver is awarded a fee equal to" -- and the
reasonabl e and customary fee that's fairly uniform
t hroughout the state is 25 percent -- subject to a later
determ nation as to reasonabl eness. And so that's kind
of the standard for nobst courts. And, again, | think
that canme out of Harris County courts-at-law, | want to
say maybe 15 or 20 years ago, and that's -- it's
basically spread, and nobst courts adopt that process.

PROFESSOR CARLSON: Ckay. One nore
guestion. You said there was -- the national norm seens
to be ten days is about right to allow the debtor to
file a claimof exenption. Wat is the trigger for the
ten days? Wen does it start?

MR. NOACK: Well, soit's a great
gquestion. And renenber that in 46 other states, you're
usual Il y tal ki ng about wage garni shnent.

PROFESSOR CARLSON: Ri ght.

MR. NOACK: And so -- and wage
garnishnment, | will tell you, again speaking with kind
of experience with national organizations, wage
garni shnent is where it's at, you know. And | think
that's sonmething -- that's very inportant for this
commttee to consider, especially when you're thinking

about inpact on the consunmer and the rights of the
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consuner.

Wage garnishnment is -- as nuch as the
framers of our Constitution did not like it, they -- it
was designed to avoid a catastrophic inpact on the
judgnent defendant. Right? You can't take all of their
wages. You take a portion of it. They have to |ive on
| ess than they nmake. It obviously is not confortable,
but they can survive on it. And so nost states cap that
at 25 percent, but if there is an exenption, if they're
taki ng the wong anount, if they're maki ng m ni nrum wage
and the state | aw says that, you know, they have to nake
nore than that in order to be garnished, so it typically
revol ves around the response date, and the exenptions
and the exenption process is really nostly ained at
that. So wage garni shnent is anywhere from75 to
90 percent of the postjudgnent enforcenent process in
any of those states.

Bank garni shnents and property seizures
are just very mnuscule conparatively. They still have
processes to protect it, and bank garni shnments are still
obviously very inportant, but it's just -- it's just not
as big a deal in those states.

When | have seen them it's typically
i ncluded either in the wit itself, so there's a copy of

the wit that's served on the defendant, and the wit
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will say "have the exenption clains."” And renenber,
Texas has a wildly longer |list of exenptions than in
many other states. R ght? So, you know, 12 head of
cattle, you know, a horse, mule or -- you know, | nean,
we're very unique in terns of that list. So it's often
much nore able to fit onto that formin those other
states. There's a wildcard exenption. There's, you
know, a honestead exenption that's capped. You know,
and so they include it in that form And it's just --
It doesn't seemto be as nmuch of an issue that they can
just stick it at the bottomof a wit, and so that's
where you see it.

But | wll tell you with 50 states, it's
really hard to find kind of a common analysis for how
they do it. And | can't say that |'man expert in all
50 states, so I'mvery hesitant to tell you that this is
the practice everywhere, but I'll tell you -- | guess
what |'d say is, what you typically see is there's a
response date for the enployer or for the bank and that
there is a sheet that they get and that they have, you
know, ten days and that there's a list, but it's hard
for me to tell you anything nore than that.

PROFESSOR CARLSON: Al l right. Thank you,
Crai g.

MR. NOACK: No problem
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CHAI RMAN BABCOCK: Judge Schaffer.

HONORABLE ROBERT SCHAFFER: Yeah, | have
nore observations than questions.

When | first got on the bench and I was
handl i ng one of the early notions for turnover, and |
was kind of giving this collection lawer a little bit
of a hard tinme, and he announced in open court, "I don't
understand you Harris County judges trying to protect
t hese deadbeat debtors.” And there was just conplete
silence in the courtroom And after ny nouth dropped
because he was brave enough to actually say that, |
said, "Well, I"'msorry, Counsel, but it's this little
thing called due process that |'m supposed to foll ow up
on." And so we then had a sem -constructive
conversati on.

But really the problemthat we have at the
trial court level, Rich -- thisis directed nore to Rich
t han anybody else -- is that 99 percent of these cases
are default judgnents where the debtor has just

conpletely either ignored or naybe they really weren't

served. It's hard for ne to tell, because as |I'm
sitting there, I"'mlooking at what is in the file at the
time that | look at it. And granted, | don't |ook at as

many at the district court |level as the county courts do

because | understand the county courts have a | ot nore
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of these actions filed -- these collection actions filed
than in the trial court. But by the tine | |ook at it,
|"mlooking at it froma default perspective. And that
puts your clients, Rich, in a nuch different position
because they've -- they have ignored it in npbst cases.

And so, you know, that's where |'msitting when | see

t his.

MR, TOMLINSON: If | mght just briefly
respond to that. You have a -- that's a well-taken
point. And there have been sone studies and -- about

how t hese debt collection cases work. And anong ot her
peopl e, Professor Spector at SMJ Law School, did a study
about Dallas County, and there's a huge nunber of
defaults. And | don't have an answer to that. That's
not what we're tal king about here today, but what | can
tell you is what | have heard is that the fact that many
heari ngs are being done renotely now where there's Zoom
notices that actually there are fewer defaults during
COVID than there were before. And | can tell you that's
one thing that's changed. And if that was incorporated
i nto procedures permanently, it mght hel p reduce that.

And | would add that there's sonme judges
that do require notice before they will grant turnover
orders or appoint turnover receivers. And in ny

experience that they -- and they generally use Rule 21a,
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whi ch neans they send it by, you know, either regular
mail or certified mail or both. And | would say that
nost judgnment debtors do not respond to those. | nean,
occasionally they make their way to Legal Aid if they're
one of our client constituencies, but nmy clients are
general ly so unsophisticated, they don't understand what
the hell is going on. So they don't do anything a | ot
of tines. W get it when they finally are subject to a
sei zure of their entire bank account by a turnover
receiver, and that's when it becones an issue.

Let ne just add, we don't believe that
there is necessarily a right to appear on the
application for a turnover receiver before it's entered.
| think due process would require for a postdeprivation
hearing. And | think that's -- the whole point of the
statute is to require a postdeprivation hearing so that
It gives people a right to pursue their exenption
renedi es, sonething -- a right that doesn't occur until
after judgnent. So it's not a matter of wanting to
refight generally whether the previous judgnent was
adequately rendered. It's just there's new rights that
ari se once you have a judgnment rendered agai nst you, and
that's -- the nost inportant thing is exenptions if
you're an individual. And what we're trying to say is,

there's really no procedure for assuring turnover
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receivers will actually informjudgnent debtors about
t hese exenption rights.

| get it that Craig Noack | ooks for this
and he does it, and he knows many ot her turnover
receivers that do. | can tell you ny experience is,
there's lots of turnover receivers who ignore ny
argunent s about exenption when | get involved as a
| awer and we have to go to a hearing, and | have to
persuade a judge, and | have to get a judge to tell them
that's, "Yes, it's exenpt" before they will do so. And
you can imagi ne that basically what that neans is, for
t hose turnover receivers dealing with pro se judgnent
debtors, they're not going to | earn about their
exenption rights. That's the inpression | have from how
It works.

And there are certainly lots of turnover
receivers that could use rules because | think there is
a need for guardrails that we don't have at the nonent.

HONORABLE ROBERT SCHAFFER:  Yeah, and
that's probably well taken. M point really is nore, it
woul d be really hel pful if people didn't ignore the
process and got involved in the process a | ot sooner.
And it's -- there's a reasonable |ikelihood we woul dn't
be having a |l ot of this discussion if that were

happeni ng, but you're right. They do have rights, and
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we do need to protect them And I'mtrying to, to the
greatest extent possible. So I'll pass this off onto
t he next question.

CHAI RMAN BABCOCK:  All right. The next
guestion is from Levi Benton. Levi.

HONORABLE LEVI BENTON. Good norni ng.
Rich, |'m wondering --

MR. TOMLI NSON: Let ne just say sonething.

| did a jury trial in front of Judge Benton a long tine

ago. |I'mso old that everything's a long tine ago, but
he's still much younger than nme, just so you know, but
that was the best jury trial |'ve ever done in ny entire
career. It was -- | mean, there were great |awers on

all sides. There were four of us. And we had a great
judge. | nean, | can't say nore about what a great
trial Judge Levi Benton was, just -- | want everybody to
know because that was |i ke the best trial experience
|"ve had in nmy entire career.
HONORABLE LEVI BENTON:. Rich, thank you
very much. The wire transfer will cone this afternoon.
MR. TOWLI NSON:  You don't need to do that.
HONORABLE LEVI BENTON: [I'mteasing. [|'m
t easi ng.

MR, TOMLINSON: | feel this way. |I'm

bei ng honest.
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HONORABLE LEVI BENTON:. |'mteasing.
| seemto -- | have a vague recollection

that M. Noack al so appeared before ne, but |'m not

certain.

MR. NOACK: | get around, Judge. Yeah,
|"'msure that's true. | practice statewi de. You know,
wth a creditor's attorney, | swear, | think |'ve even

gone to Loving County, population 70, so | think so.

HONORABLE LEVI BENTON: Yeah. So thank
you for all of that, guys, but here's ny question.
Couldn't we craft exenption rules or renedies related to
exenptions just for indigent defendants, R ch? You
know, so -- because | now have had the pleasure of also
serving as a 3102 turnover receiver on a huge judgnent.
And those defendants don't need the protections that
your clients need, Rich. And | wonder, you know, if
maybe you and Craig m ght find commobn ground getting --
time to go down a path where you're crafting rules just
for the indigent debtors. That's ny question/comrent.
Thank you.

MR. TOWLI NSON: Thank you, Judge. And |
don't know if we can do that for two reasons. One, |
don't think the legislation necessarily permts us to
limt it to the indigent.

| also think under Strickland -- under the
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Strickland precedent that tal ks about postjudgnent

gar ni shnent, about the fact that everybody who's a

j udgnment debtor is entitled to notice of their exenption
rights. That said, | do think that there is -- | do
think that there's -- there is a body of people that |
think the turnover statute is really intended to direct,
and it's for self-enployed individuals who' ve gone out
of their way to hide funds and assets and thereby avoid
payi ng their just debts under judgnents.

That is -- | think it's different when
you' re tal ki ng about people who live on either
retirement checks or are wage earners, and that's where
t hese exenption rights, | think, cone into play nore
often. And | don't -- even if this -- even if the rule
may require notice to those people who are
sel f-enployed, it's not likely to. | don't think it's
|ikely to inpact the procedures for turnover receivers
in dealing with those sel f-enpl oyed individuals because
| think, in fact, that exenptions are nuch less |ikely
to apply to them certainly in the funds area, you know.

And | have to admt, when M. Noack
nmentioned earlier that they do see physical property,
that may happen. | think that's nore likely in a

sel f-enpl oyed context, which | don't see because |

represent people who make no nore than tw ce the poverty
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| evel .
But | think -- | did -- | was in private

practice a long tine. Wien | tried a case in front of

you, | was in private practice. | represented debtors
there, | represented consuners, |'ve seen car dealers
and hone builders. | -- you know, | did a w de range of
t hi ngs.

VWhat | can say is | think m ddle-class
consuners who are wage earners or people who are
retired, get social security or get pension paynents,

t hey should get notice of exenption rights too. That's
ny feeling. And | believe, as a matter of policy, it's
a good thing, but | also think that's what the statute
mght require. And | think it's required as a matter of
due process.

| don't think for the kind of case you're
tal ki ng about that giving notice of exenption right is
going to make a hill of beans difference for a
sel f-enpl oyed individual, to be honest with you. Now,
whet her we can exenpt themfromthat, | don't know |
mean, that's -- | mean, that's sonething that M. Noack
and | could tal k about.

MR. NOACK: |If | could briefly comment on
that. So | don't think you're going to find the

Creditors Bar, you know, beating the drum on, you know,
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"Hey, we need to add protections for wealthy

I ndi viduals.” However, the way | read the statute, |
don't think you get -- | don't think we get to nake that
call. | don't think it says against -- it says persona

property exenptions. And frankly, you can have a
busi ness col |l ection case against an individual. In
fact, as | was crafting this -- our response, | was
sitting there thinking about ny business turnover
recei verships and thinking -- and | frequently get
t hese, where | have a turnover receivership against a
cor por ate defendant but al so the individual who
guaranteed the debt. Right? And if | go and | seize
property, and frequently you have a busi ness debtor who
comm ngl es their business property and their individual
property.

And so the Kawasaki MJILE that | nentioned
earlier, | went out, it was a -- it was a hunting
| ease -- or they had property that they took people out
hunting on, but they also lived onit. So does it nake
sense for nme to send out the personal property exenption
notice in that situation when |I'm seizing, you know, a
Kawasaki MJULE that seats six when they've got, you know,
two trucks sitting right next to it and there's only two
people in the famly, you know, versus the other things

we' re argui ng about? No.

KENNEDY REPORTI NG SERVI CE, | NC.
512.474. 2233 order @ennedyreporting. com




© 00 N o 0o A~ w N P

N NN N NN R R R R R R PR R, e
o N W N P O © © N O U M W N P O

32669

But renmenber, the judgnent defendant has
the right to elect the property that they decide is
exenpt. And if they want to exenpt their Kawasaki MJILE
and one of the trucks and |let ne seize the other one,
technically they're entitled to their rights. And that
Is one thing we need to think about. Should we be
including in the notice the fact that they're entitled
to elect their property, you know, because they don't
technically have to elect to exercise their exenption.
We're just assuming that they are, but oftentines, they
don't. So that's one piece | wanted to respond to. |
really don't think we have the ability to.

Il wll say when we crafted our rule, you
will notice that we said "against an individual," and
that was really the reason why we said that. There are
no exenptions agai nst -- businesses do not have personal
property exenptions. And the rationale for our rule
crafting, in using the word individual, was we should
not be invoking any of these rules when we are going
after purely corporate assets. It doesn't nmake sense.
We shoul dn't be cl ogging this up.

So that is why our rule says
“individuals,” but |I do think we're kind of constrained
by the | anguage of the statute to include this exenption

f orm whenever we go after bank funds or persona
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property that even relate to a business debt.

Wth respect to kind of due process
concerns, one of the things I think hasn't really been
menti oned enough here is that, you know, again, we are
postjudgnent, and there is significant cases hol ding
t hat due process concerns are rel axed after you get to
t he judgnent stage.

And there is an additional issue here,
which is you do have, at least with the receiverships, a
court-appointed receiver here. A receiver actually has
derived judicial immunity, and the reason for that is
because the court is appointing sonebody, you know, that
they trust to go and exercise the court's own power to
do things. Sonetines they give the receiver master in
chancery powers, not as frequently these days as maybe
we'd seen in the past, but the receiver is frequently
entrusted with these powers because they are not
behol den to the creditor, and so they are entrusted to
be nmaki ng those kinds of decisions.

So | think a lot of the concerns that are
bei ng rai sed woul d probably be better addressed by
policy decisions around: Are we confortable letting our
trial judges pick receivers? Do we want sone rul es and
gui del ines around the |l evel of trust that judges have

wth the receivers? That's a great question. | would
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| ove to sit here and tal k about that. And it's a great
guestion, and | think the association -- the Texas
Associ ati on of Turnover Receivers would love to talk
about that.

But, you know, with respect to the purpose
of this statute, | don't think that's what this purpose
I's about. | think every receiver should be considering
exenptions and ownership i ssues when they're taking
possessi on of property. Every judge who appoints a
recei ver should be making sure that the receiver is
t hi nki ng about those issues. There are guide rails. |
have to answer to a judge with a constable next to him
If I"mever called to account to that judge, and then
"' m never appointed again. So | do think there are
guardrails. | do think there are opportunities for
| mprovenent.

Il wll tell you that when this canme up in
the legislature -- and, again, | was co-chair for the
Legislative Affairs Conmttee. | did testify on the
bill that this was originally included in that nmade it
into the omibus bill -- you know, one of the reasons we
weren't concerned with this aspect was because
absolutely this should be a conversation, and there
should be a hearing. There should be -- if there is a

concern about an exenption, the receiver should be
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tal ki ng about it absolutely; but in a garnishnent or a
personal property execution, absolutely if it needs to
get to a judge, it should get to a judge.

So | think we should -- you know, | think
we should have this notice, and | think we should be
particularly concerned about indigent defendants, but |
t hi nk we have to recognize it's going to apply in a | ot
of situations.

CHAI RVAN BABCOCK: Judge Estevez.

HONORABLE ANA ESTEVEZ: Yeah, | just
wanted to talk as to nmy experience because sone of the
statenents that are being made | either have | acked in
nmy due diligence or -- | don't know. It doesn't seemto
be the procedure that's been in nmy court.

So usual ly what happens, we get a --
there's a default judgnent fromone of the large firns
that take all those defaults and buys the -- all the
debt from throughout the state of Texas. And then the
next thing | see is a request for a turnover receiver,
and they already have the receiver filled out in ny
proposed order.

And |'ve had -- years ago | had a couple
of hearings, only because | required them until sonmeone

told me there is no requirenent for any type of hearing

and that the statute, if | read the first paragraph,
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says that they're entitled to the relief. And | don't
know t hat any notice has ever been given to the debtor
i n any of those proceedings prior to ne signing the
application for that receiver, and | know that |'ve
never had a hearing after that has happened. So no one
has conme back to court saying, "My assets are exenpt."
So | don't know what happens fromthe tine
that that receiver is appointed except that | get an
order later dismssing ny receiver. And so when | hear
that there -- and when I'mlistening to both sides, |
think it would be extrenely hel pful for these people to
have the exenptions for the receivers to, you know, have
to tell them about their exenptions because how el se

woul d they ever know unless the receiver decides to tell

them which they have no legal -- | nmean, | don't know
I f they have a legal obligation to do so. | don't know
that that's in ny order. | think |I signed one

yesterday, so | can see if it says "You have the | egal
obligation to tell them what your exenptions are."

So | just wanted to tal k about that
experi ence because I'mnot sure that everyone realizes
that it's probably like that in the majority of district
courts. It's probably not two people had -- the |arge
ones, yes, so when you have the two sophisticated

clients that both had -- you know, that was litigation
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and then, you know, there is a $300,000 debt, but nost
of m ne have been sonewhere between 5 and 25, 000, and
it's credit card debt that they've recovered. And the
i nterest is probably 35,000 and the original debt was
5,000, so we have a $40, 000 judgnent, and now they're
going to | ose whatever they're going to lose. And I
don't even know if they -- if it were exenpt property or
not .

So we -- it's a good thing to do for the
average person that's not going to hire a | awer for a
5,000 -- original $5,000 debt that now is changed to a
$40, 000 debt.

And | would just say, you know, you pick
t he recei ver when you have two sophisticated clients
with two attorneys, but -- and | have done those as
wel |, but those aren't the ones | think we're talking
about here. | think we're tal king about the one where
It was a default, it was a credit card debt, | did get a
formalready filled out with that receiver. No one el se
ever showed up, and | never see them again.

MR. NOACK: Judge, if | could respond to
that. | mean, that's absolutely correct in sonme courts.

Il wll tell you that judgnent creditors
often prefill out the receiver that they want to work

with, primarily because they want to vet the receiver to
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make sure the receiver does things the way that they
want to.

Il will tell you that, you know, a |ot of
times, especially on the kinds of cases that you're
tal ki ng about, nost judgnment creditor law firns are
representing institutions that are regul ated at the
federal level, that are audited regularly, the law firns
are audited regularly, and they are deathly afraid of
anybody going off the reservation in terns of doing
somnet hi ng wr ong.

There are al so volune practitioners, and
so they want a receiver who's going to, you know, adapt
to their processes, talk to them be responsive. You
have sonme courts that wll, you know, have a |ist of
recei vers and appoint off of that |ist, and that
recei ver may be, you know, still doing things with a
| egal pad and pen and paper and, you know, does things
with fax machine and a pad, and that's fine, but that
firmwants things to be enails and responses and thi ngs
like that. So they're trying to ask the court to
appoi nt a receiver that they would prefer.

Again, | think what you've heard fromthe
TXCBA and TATR is if courts want a process whereby we're
just -- the courts are reassured that they're getting

this notice, it's fine. | think it's a good practice to
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have. And so if there's a concernis it's not there, a
judge can put it in the order.

In fact, | have a judge out in Lubbock who
put in their order a specialized notice to go out to
def endants on stimulus funds. Now back when there were
stimulus funds, certain portions of stimulus funds were
federally exenpt. Certain portions were not. As a --
you know, the Suprene Court here had energency orders
| ast year, but then there were al so federal exenptions.
Qobviously creditors and receivers adapted and avoi ded
those funds to the greatest extent possible, but there
were sone courts that said, "I'mgoing to craft ny order
to require a disclosure.” And so of course if the order
says that, that's what we're going to do. So whet her
the order says it or whether we address it by rules, |
think it's a best practice that we can do it.

But what | do want to caution against is a
quiet -- in my view, the fact that a court doesn't hear
anything after the appointnent of a receiver neans |I'm
doing ny job. It neans that |'ve engaged with the
consuner, that |'ve worked sonethi ng out between them
and the judgnent creditor, that there's a settlenent,
that they're paying according to their nmeans, that |'ve
| ooked at their circunmstances, that | haven't inposed --

|"mnot acting like a collector who's saying "I don't
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care about your situation; | demand the maxi num anount, "
|"ve | ooked at their situation, |'ve |ooked at the
judgnment, and |'ve talked to the judgnment creditor and
said "I don't care what your $40, 000 judgnent says.

This person is working and they're making this nuch
noney, and they don't have it. So let's get you on a
path where they can live and you can live with what this
Is."”

And the fact that you're not hearing
anything, in ny experience, nostly neans that that
process i s working, not the suspicion that their rights
are being run roughshod over; but to the extent that we
need to nake sure that's not happening, | think that's
what we're here to address.

CHAI RVAN BABCOCK: That's not a |ight
thing, Craig. That's a tiner.

Justice Christopher. You're nuted, Tracy.

HONORABLE TRACY CHRI STOPHER:  Yes, | would
| ike to discuss why the creditors think we should have
one rule and the debtors think, you know, every
different rule should be changed.

| can understand the sinplicity of having
the one rule, although putting it at 717a does not seem

| i ke the best place to put it, because frankly, can |

think of a single tinme where |I've ever | ooked at
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Section 9 of the rules, trial on the right of property?

Never. Never. | nean if | am/| ooking attachnent or
garni shnent, | |look at the specific rules. So that's
nunber one -- nunber one questi on.

And then nmy second question is: You want
t hat ten-day wai ver or, you know, ten-day default. You
don't get the cert within ten days, you've waived it.
s that currently the | aw anywhere, or what happens if a
recei ver takes the noney and then sonebody | ater says,
"“Ch, hey, that noney was exenpt"? What happens under
current | aw?

MR. TOWLINSON. If | mght address that
just briefly and then M. Noack can approach it,
garni shnment is the place where | can give you the best
exanpl es.

Basically under current law, and it's --
the rules as they exist for garnishnment, they are a
response to a constitutional challenge back in the '70s.
They revised the rules. And what they permt is, you
can file a notion to dissolve. That's the way to raise
exenptions. It doesn't tell you howto do it, but
basically you can chall enge the seizure or the freezing
of your noney, if it's exenpt by that notion, and you
can do so at any tinme prior to judgnent.

If you file the notion, that stays the
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proceedi ng whi ch neans you can't go to trial. You can't
enter a judgnent as the trial court judge.

Wth turnover receiverships, it's
different. It's postjudgnent as well, but it's not a
separate lawsuit |ike garnishnent. There are no rules
t hat govern this whatsoever. And what |'mtrying to say
Is that in garnishnent, you have -- basically it takes
at least a couple of nonths, maybe six weeks to eight
weeks for a garnishnent case if it's really noving
rapidly to resol ve.

During that entire tinme period, you, as a
j udgnment debtor, have a right to raise exenptions under
current law, and that's way nore than ten days. So if
you make it ten days, you're basically constricting the
rights of pro se judgnment debtors, and -- but if you
retain the current Rule 663a and 664a, you're going to
al | ow people who are -- have the benefit of hiring an
attorney, they're going to have nore rights.

So, you know, what | can tell you is,

there's -- that's what the systempernmts. And ten
days -- | don't think the statute was intended to
constitute a waiver of exenption. | think that's a

policy issue. The whole point of this lawis to give a
sinpl e expedi ted procedure for raising exenptions.

I think that in the garni shnent context,
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once there's a final judgnent -- and that's typically in
JP court -- that's probably the end of it unless you
appeal fromJP court to county court, and then you have
a second chance because it's de novo.

Wth turnover receiverships, we're just
saying it shouldn't be ten days. It should be -- and
maybe it shouldn't be 60, but it should be -- there
shoul d be enough tinme for a pro se to | ook at the
material, to get the notice and get the material, fill
it out, and have a chance to have a hearing. And |I'm
saying that if you do it on a ten-day basis, you're
going to find that nost people are waiving their rights.
| nmean, that's -- | just don't think that's in the best
I nterest of judgnent debtors. And it may, in fact, be
depriving them of due process.

MR. NOACK: So Judge, | will fall on ny
sword with respect to the placenent of the proposed rule
on 717a. | literally | ooked through the rules, and I
could not find a better place to put it. | |ooked
through it and I said, "Wiere would | put a rule that
applies equally to other ancillary proceedings?" And |
di scovered for the first tinme a Section 9, Trial of
Right By Property, and said, "This is amazing. No one's

ever cited this to me in 20 years," but it seens so

wonderfully placed for what we're tal king about. So
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let's create a new revival of this section; but if there
Is a better spot that this rule would belong in, you
will not find us opposed to it. | sinply thought that

If we're tal king about a right to property and ancillary
proceedings, it seens |ike we already had sonething that
m ght apply. But that was purely ny decision, or ny
proposal, and |'mopen to alternatives.

HONORABLE TRACY CHRI STOPHER: Well, 1I'm
glad to know that you al so have no idea what we do with
this particul ar section.

MR. NOACK: So, yeah. So |I'mopen to the
600s, certainly where we'd nost often find ourselves in
post j udgnent .

Wth respect to the rest of the
di scussion, you know, | don't think there was a gotcha
I ntended, and | say this as the person who did the
primary draft of the rule.

The main intention that | had was that the
process needs to keep flowng. |If you |look at the
draconi an draft that you hold everything for 60 days and
everything's got to cone to a conplete stop, | wll tel
you that nmy | CLTA account and the accounting team are
going to -- they're going to strangle nme and the banks
are going to hate it.

And by the way, whenever | freeze an
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account, either through garni shnent or through

recei vership, they actually pull the funds out -- every
bank does this differently. Sonme put a negative charge
on the defendant's account and they call nme up and they
go, "Wy does ny account say negative $7,000?" Because
the levy was for nine and they had two in there. Sone
banks pull it out at zero, but they pull that noney out
and they put it in their general |edger, by and |arge.
And that noney sits there, and they hate for that noney
to sit in that general | edger.

Typically they want to remt that noney to
me as soon as possible, but in no event do they want to
hold it anynore than |ike seven days. And so then they
remt the noney to ne.

If I can't reach a deal wth the consuner
or broker a deal, they want to remt that noney as
qui ckly as possible or tell ne that | need to rel ease
the funds. So if | have to sit on those funds for 60
days, it's harmng the defendant, but it's also harm ng
the entire process.

So the intent of the rule that we proposed
was give themtine to assert the exenption, but if they
don't assert the exenption, a reasonable tine, as
all onwed by the statute, then you need to let the process

go. |Is there an opportunity for us to neet and say, "If
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sonmebody on Day 16 and before anybody files an
additional notion, the exenption is received and let's
have a hearing,"” sure. | don't want to take sonebody's
exenpt property. | don't think you're going to actually
find a creditor's attorney who wants to argue and say
"Day 11, sorry, | want to take that exenpt property. |
want to take that social security noney."

What | think we want to have, though, and
| ' m speaki ng purely as sonebody who does these, if |
wait the requisite period of tinme, then | want to be
able to nove on to ny next step, which is a notion to
aut horize distributions that | copied to the defendant
and say, "Here's a copy of the check that | got fromthe
bank," and a verified notion that says, "I |evied on
Prosperity Bank. | got $2,000. Here's a copy of the
check. | do not believe these funds to be exenpt. |
did not receive a claimof exenption. | would |ike the
court to authorize that | distribute these funds," and
t hen that process needs to nove forward.

If the defendant in the neantine files
their claimof exenption, stop the process; let's have
t he hearing.

HONORABLE TRACY CHRI STOPHER: Wel |, the
problemwth witing a rule when you put in sonething

t hat says, you know, it's -- you know, it's waived or
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| anguage simlar to that, it does cause probl ens.

You mi ght be a reasonabl e receiver, and
t he next person may not be. So would there be a way to
say as long as the exenption wasn't received before, you
know, the tine of the order or sonething |like notice of
heari ng, you know, whatever you do, what you would
trigger it by then?

MR. NOACK: | think there's an
opportunity. There are sone -- and, again, the problem
I's, you don't have a formorder. R ght? And so you
have many orders where you actually -- the order allows
the receiver to distribute immediately. R ght? And so
in that case, the receiver is going to start
distributing imediately if you don't get a claim of
exenpti on.

Most |imted receiverships, which -- and |
haven't nentioned that, but a ot of tines in justice
court what is developed is the idea of alimted
recei vership, which is only for bank accounts and
financial records. Mst of those require at |east an
initial notion to authorize distribution.

So the struggle you're going to have there
Is trying to craft a rule that deals with every
creditor's attorney has their -- and every court, right,

has maybe -- sone courts have devised their -- | wll

KENNEDY REPORTI NG SERVI CE, | NC.
512.474. 2233 order @ennedyreporting. com



© 00 N o 0o A~ w N P

N NN N NN R R R R R R PR R, e
o N W N P O © © N O U M W N P O

32685

tell you that Collin County justice of the peace have
their own rule that they -- or formorder that they cane
toget her and said, "This is the formorder that we
want." Right? So it's just -- it's difficult to think
t hrough all those.

| think it's possible. | think we could,
but |I think you're tal king about |anguage that woul d
say, after the tenth day, you know, the receiver or, you
know, the levying officer may continue in its process;
but any cl ai mof exenption, you know, nmay be heard at
the appropriate tine. You know, we can think about
that. | think it's possible.

CHAI RVAN BABCOCK: Thanks, Craig.

Roger and then Justice Bl and.

MR. HUGHES:. Thank you.

Two points, one is sort of an observati on,
but the other one's nore of a question. The first one
is: I'mall in favor of putting sonething in the rule
to say that a particular ruling or decision is a final
judgnent and therefore nmay be appealed. | sinply point
out that once you put sonmething like that in there,
usually that triggers a deadline when the judge' s power
over that decision ends. And so the necessity of having
a bright line that -- a clear mark so that we know it

can be appeal ed has to be balanced in, well, do we
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really want the judge to have sone sort of continuing
jurisdiction to nodify it, or do we want to just say
that's it? | leave that for your thought.

The second is, | see deadlines built into
the rule. Judge shall hear sonething within ten days
and rule within three days. So ny question is: Wat do
you want to happen when that doesn't happen? | nean,
for exanple, under the general rules, if you file a
notion for a newtrial and it never gets ruled on, it's
overrul ed after a specific period of tine. That's the
default. Do you want to put sonething like that in the
rul e? Because as soneone noted earlier, you can have a
rul e that says the judge nust hold a hearing within ten
days. The judge nust make a ruling wthin X nunber of
days. But in the real word, that doesn't always happen.

So do you want a default that says if the
hearing isn't held, for exanple, the exenptions are

sustained or they're overruled? |If the judge doesn't

rule within three days, then they' Il be deened overrul ed
or granted. | |eave that open for discussion.
And then I'Il make ny -- a concl udi ng

observation that Buddy Low used to always rem nd ne,
when sonet hing gets kicked to our commttee because the
| egi sl ature says, "Make a rule about this," frequently,

peopl e woul d use that as an opportunity to nake general
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| mprovenents.

And | renmenber Buddy woul d al ways say when
peopl e woul d default to arguing over what general
| nprovenents were necessary, this is what the
| egi sl ature said to do, and we don't have to do anything
nore than that. So if all the legislature wants is the
debtor to be infornmed about exenptions, et cetera, and
we can't figure anything else, we nmay have to have an
option that that -- that that's the rule we can agree
on, but anyway that's it. That's all | have to say.

CHAI RMAN BABCOCK:  All right. Thanks,

Roger .

Justice Bl and.

HONORABLE JANE BLAND: |' m wonderi ng
whet her we need -- we could consider a formorder for

t he appoi ntnent of the receiver. Heard, you know,
nunerous tinmes we don't have a statew de form order.
Sonetinmes these orders are very aggressive.

If we started out with a basic order --
and because we're appointing people that are, you know,
an arm of the court, you know, if we started out with a
basic order that set out the basic rights and
obligations, and if a receiver wanted sonethi ng
different, they'd have to cone in and explain why they

needed sonething different. But | can see why the
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judges in Collin County came up with one. | know that
the Harris County judges have historically been pretty
aggressive in marking up the orders that conme in front
of them And it nay be that an order that set out the
basic rights and obligations, including the obligation
to notify of exenptions, in the order appointing the
recei ver woul d have a baseline or set the default for
what receivers should do in these cases, and if you
want ed sonet hi ng special, you'd have to cone in and ask
for it.

MR. TOWLI NSON:  You know, Your Honor, |I'm

sorry. It's likel'"min a courtroom | can't help
nysel f.

| think that's a really good idea. |'ve
| ooked at -- | don't know how many turnover orders |'ve
| ooked at. It's a |arge nunber. |'ve never seen one

that directed a turnover receiver to tell people about
an exenption. So | don't think it even cones up in part
because typically, it's alnost an ex parte process even
when there is notice because judgnent debtors don't show
up. And so the formof the order is generally prepared
by the judgnent creditor's attorney, and it doesn't

cover this. |I'mnot knocking themfor that. |'mjust
saying that to provide guardrails, it would be hel pful

I f those orders did do that.
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| think the point of having this
rul emaki ng was to nmake sure that there was -- your
exenption claimprocess and wouldn't require people |ike
nme, 68-year-old |awers, to go represent people on
notions to return exenpt funds. They could do it
t hensel ves. And partly as if we put that -- inpose that
I n the proposed order, | think that's a great thing.

That doesn't nean that's the only way to approach this.
|'"mjust saying, | think that would be a great thing.

MR. NOACK: Justice Bland, what | would
say is -- and | want to be very clear -- | have no
authority on that subject to speak on behal f of the
Texas Creditors Bar Association or the Texas Associ ation
of Turnover Receivers. | know individual nenbers of
both who woul d both be strongly in favor and strongly
opposed to that concept. So what | am about to say |
woul d say solely is my personal opinion.

Personal |y speaking, | think it mght be a
very good idea if, as you say, it's conditioned upon the
right of the creditor to cone in and denonstrate a need
for a nore custom zed order, alnost |ike discovery
|l evels. Right? |If it's less than a hundred thousand
dol l ar judgnent, then here's your default order, but you
can get a Level 3 order if you want, but you got to cone

I n and make a showi ng or sonething |ike that. That
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probably woul d satisfy al nost everybody as | ong as you
check a |l ot of boxes that receivers need in order to do
the things that they do.

And to M. Tomlinson's point, probably
95 percent of those things that receivers need to do, we
coul d probably agree on. W have sone sore subjects
about what's in a bank account and, you know -- and
rights on a couple of things, but in terns of the rights
of the receivers and well settled |aw and all that kind
of stuff, we could probably get there.

Now, whether or not this mandate covers
t hat and whether or not that mandate woul d solve this
particular issue, | don't particularly know, but | would
tell you that | think a formorder would go a | ong way
toward standardi zi ng practices because as has been
menti oned, each creditor has their own forns, sone
courts have their own forns. And speaking personally,
sonetines it's a headache to conply with each order.
You know, |'ve got a spreadsheet in terns of what each
order -- what each judge kind of tells nme that | need to
do and when | need to do it, and it can be difficult.
So I'd personally -- | like the idea.

CHAI RVAN BABCOCK:  Thank you.

Rich, et me ask you a question, and Craig

too; but, Rich, on the issue of the ten days versus 60
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days?

MR, TOMLI NSON:  Yes.

CHAI RMAN BABCOCK: Craig says ten days is
standard. 60 days is outrageous. He doesn't know what
Georgia does. Are there any other states that use 60
days, and do you know what Georgi a uses?

MR. TOMLINSON: So the Georgia case, they
have new rules that only deals wth postjudgnment
garni shnment. They follow what we do currently with
garni shnment, which is, you can raise an exenption claim
at any tinme prior to judgnent, final judgnent in the
garni shnent action, so that current rule in Texas is the
sane thing, at any tine prior to judgnent in the
garni shnment action. Those proceedings go relatively
qui ckly, at least particularly in JP court. They can
happen in as short as six or eight weeks with things
nmoving pronptly. But then if it's in JP court, a
judgnent debtor, if they're involved, could appeal and
get a de novo resolution and it could add a coupl e of
nonths in county court.

The Georgi a exanple basically would
provide well nore than ten days, is ny point, is that
their procedure probably would take at |east between
four to eight weeks to resolve in a garnishnment, and

you'd have that entire tinme before a judgnent in which
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to raise the exenption. And | think that's preferable

certainly for a garnishnent, but what | think that neans

I's, that maybe 60 days is -- |I'mnot aware of other
states using 60 days. 1'd be the first to tell you
that. | amaware that in terns of postj)udgnent

garni shnment, there's many that would allow it up until
the time that there is a final judgnent.

As far as turnover receivers, you can't
really look to that. |[|'ve |ooked for other exanples of
that in other states, and | have to -- and M. Noack may
know better than nme, but | can't find a simlar program
W don't have wage garnishnent, so | don't know to what
extent you want to | ook to wage garni shnent. That takes
a significant chunk of change from sonebody for a | ong
time period and people are aware of in those states that
have wage garnishnment, and it m ght be a basis for
understandi ng for a qui cker procedure.

I think that pro se judgnent debtors
typically can't do it quite that quickly. Now whether
it should be 60 days, | agree. | started that nunber.
| can't tell you there's another state that would
require that, but we don't have turnover statutes
outsi de of Texas to |ook at to conpare. So turnover
proceedi ngs are different.

The current rule in garnishnent, we're not
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changing that. W're just saying that you can still
rai se exenptions through final judgnent in the
garni shnent. And that's what Georgia does. | think
that's what nost states do. So we woul dn't be changi ng
t hi ngs on that.

This 60-day thing and the ten-day thing,
what's inportant to nme is, first of all, | don't want a
wai ver. | think a waiver of rights should not be --
especially for a short tine period. Pro ses are going
to mss it and -- even though they have exenpt clai ns.

A nunber of ny clients are not even --
they' re so unsophisticated that they will not even
understand this form but they mght take it to sonebody
and get an explanation; but in the current procedure,
they don't know anything. They don't know who to go to.
And a | ot of them have exenpt incones, and yet they
don't know how to proceed. And | think ten days w |
|ead to a ot of waivers. | would bet well over half of
t he cases where people have exenpt funds they will | ose
t heir exenpt funds.

Does that nean it should be 60 days? No.
And that's sonething |I'mnore than happy with ny group
to talk with M. Noack's group. |I'mnore than happy to
do that.

| can't tell you there's an exact answer
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tothis. | can tell you that there are no turnover
proceedi ngs | know about in other states. It's sort of
| i ke a uni que tool.

CHAI RVAN BABCOCK:  Yeah.

MR. TOWLINSON: And it's based on the fact
that we don't -- | think it's because we don't allow
wage garnishnent. | nmean, that's the short and sweet of
it.

CHAl RVAN BABCOCK: Crai g, when you say ten
days is the standard, are you conparing apples to
appl es, or are you extrapolating, Craig?

MR, NOACK: It's -- on turnover
recei vershi ps, no, because he's correct. Turnover
receivership is a unique Texas institution.

| think it is apples to apples when you
| ook both to kind of replevy periods also existing in
Texas | aw but al so when you | ook to personal property
and sei zures in other states or bank procedures.

Il wll say that it does |ook |ike you' ve
got other states procedures where you have until the
return date on a bank | evy which may be | onger than ten
days, but -- and, again, | haven't done an exhaustive
survey, so | do want -- | don't want to represent that |
know every state or anything like that.

But here's ny main -- nmy nmain point on
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this, just ten seconds, is that the real danger here is
you don't want to take the maxi mumlength of tine, 60
days, and make it the standard. So | think everybody
can center on the fact that you give a period of tine
because 99 percent of the tine, as it's been said
before, these are default processes where we're not
dealing wth exenpt issues. You need to let the process
happen, | et the reasonabl e period pause. If sonething
happens after the reasonable period, | think everybody
agrees, we can deal with that, but you don't pause for
30, 45, 60 days and nmake -- and hold up everything for
the 1 percent case.

CHAI RMAN BABCOCK: Wl |, the difference
bet ween your two proposals is 50 days. W're going to
cut that in half and we'll make it 35 days, so that
solves it.

Ckay. We're going to break for lunch for
hal f an hour, so we'll be back at 12:30. And thank you
very nmuch, Craig, both you and Rich, for a really good
di scussion. W're not done with this obviously. W']I]|
bring it back as the first agenda item on Cctober 8th.
And then after lunch, we will go to the next item on our
agendas, which is Rule of Judicial Admnistration No. 7.
And with that, we will be in recess until 12:30. Thanks

everybody.
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MR. NOACK: Thank you very nuch.

MR. TOMLI NSON:  Thank you.

UNI DENTI FI ED SPEAKER: Recor di ng st opped.

(Recess: 12:00 p.m to 12:30 p.m)

CHAI RMAN BABCOCK:  Hel | o, everybody.
hope everybody had a good, albeit rather abbreviated,
| unch.

UNI DENTI FI ED SPEAKER: Recording in
pr ogr ess.

CHAI RMAN BABCOCK:  And gl ad to know t he
recording is in progress.

And has Bill Boyce rel ocated successfully?
Bill, are you around?

HONORABLE BI LL BOYCE: The change of venue
was successful .

CHAl RMAN BABCOCK:  All right, good. Well,
let's dig into Judicial Adm nistration Rule 7.

HONORABLE BI LL BOYCE: Thank you, Chip.

CHAI RVAN BABCOCK:  You bet.

HONORABLE BI LL BOYCE: This is a recent
referral to the Judicial Adm nistration Subcommittee
t hat overlaps with and perhaps piggybacks on the work
and recommendations of the Renote Task Force that Chief
Justice Christopher and ot hers have been working on for

some nonths now. This is a particular issue pertaining
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to a recommended tweak of the Texas Rul es of Judici al
Adm ni stration to nore broadly define and authorize
renot e proceedi ngs.

By way of background and backdrop, | think
this is areflection of the recognition of courts and
litigants throughout the state that even after the
exi genci es of COVID have subsided and we return to the
new normal , whatever that |ooks |ike, that new normal is
probably going to include expanded use of renote
heari ngs and renote proceedings. It's been done for the
| ast year to year and a half out of necessity, but |
think there's a wi despread recognition that for many
types of court proceedings, efficiencies are gai ned and
access is increased by allow ng renote proceedi ngs and
di spensing with the requirenent for litigants or
attorneys to travel all day to a far away locale for a
ten-m nute hearing in person.

There are a lot of aspects to this. And
what the subcomm ttee has done is focused very
specifically on the referral issue, which we'll talk
about in a nonent, and then al so done sonme brai nstormn ng
because there may be sone additional tweaks to the Rul es
of Judicial Adm nistration and perhaps the Texas Rul es
of Gvil Procedure. W're going to throw out sone ideas

as discussion starters and solicit the courts and the
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comrittee as a whole for their guidance about whet her
they want to focus on just this very particular tweak to
Rule 7 or whether there's roomfor w der discussion
her e.

And, again, there nmay be sone overl ap, and
Chi ef Justice Christopher may have thoughts about the
directions of this, or this nmay be -- sone of this may
al ready be in the works through the task force
activities, but nonethel ess they seened |ike appropriate
addi tional areas of inquiry followng on to the specific
referral.

So if you look at the tab that was
di stributed, the subcommttee report on Rule of Judici al
Adm nistration 7, the specific recomendation was -- or
the specific request was to | ook at updating Rule 7 to
expressly include renote proceedi ngs.

By way of sone background, if you | ook at
the current version of Texas Rule of Judici al
Admi nistration 7(a)(6)(b), you'll see that it directs a
statutory county court judge or a district judge and
aut hori zes those judges, consistent with underlying
rights, to utilize nethods to expedite the disposition
of cases on the docket of the court, including the use
of tel ephone or mail in |ieu of personal appearances by

attorneys for notion hearings, pretrial conferences,
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scheduling and the setting of trial dates.

| think we can all see that this rule is
probably in need of sone updating. The nodes of
communi cation in renote hearings have noved al ong a
little bit fromjust tel ephone or mail.

The subcommttee is in agreenent wth what
we understand the task force recommendati on to be, which
Is to endorse the continued use of renote proceedings in
appropriate circunstances consistent with the rights of
all parties involved, but that raises the question:

What exactly should this | anguage | ook |ike? |f use of
tel ephone or mail is a little outnoded now, what woul d
be appropriate updating | anguage?

The subcomm ttee | ooked to the phraseol ogy
that the Texas Suprene Court has used in its series of
COVI D energency orders dating back to spring of 2020,
and the phraseol ogy that appeared to be used repeatedly
and also fit this situation referenced tel econferencing,
vi deoconf erenci ng, or any other neans.

And so if you |l ook at Page 2 of the neno,
you' Il see a redlined version of Rule 7(a)(6)(b) that
proposes striking out tel ephone and mail and repl aci ng
it with the | anguage that courts are authorized to
utilize nmethods to expedite the disposition of cases on

t he docket of the court, including the use of
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t el econf erenci ng, conma, videoconferencing, comma, or
any other neans in lieu of personal appearances by
attorneys for notions hearings, pretrial conferences,
scheduling and the setting of dates.

This | anguage is intended to be inclusive
and not exclusive or limting, so it doesn't preclude
t el ephone conferences, for exanple, or use of the
t el ephone, but it also is neant to be broader and
enconpass voi ce comuni cati ons, visual comuni cations
| i ke the Zoom neeting we're having right now, and so
forth.

It's also intended not to be tied to any
particul ar node or technol ogy of renpte communi cation
because as even | awers can appreciate, the technol ogy
noves fast. W're all using Zoom at present, but, you
know, in a year or two, we nmay be using a different
platformor different technology. So it's -- the
| anguage is intended to be broader.

Before | turn it over to any other nenbers
of the subconmm ttee who want to el aborate on anyt hi ng,
we had a coupl e of questions that came up during our
di scussion. One was whether a reference to nail
continues to have any utility or not. It wasn't clear
to us whether this was referring to snail mail by hand

delivery through the U S. Postal Service, whether this
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was i ntended to enconpass emails or not. There may be
sonme procedural questions that come up with relying on
emai| for procedural matters in procedural rulings that
potentially cause confusion about whether an actual
ruling has been made, whether deadlines have started
based on an indication froma court that it's going to
grant the notion, but does an email |ike that actually
grant the notion or not, and actually start tinetables
and so on and so forth. W flagged that because there
may be sentinment on the coomittee as a whole to keep a
reference to mail in there. W tried to address it by,
again, drafting this broadly to reference any ot her
nmeans, and then in the day-to-day handling of cases and
appeal s, any questions about that can be sorted out.

So I'"'mgoing to flag a couple of these
di scussion points at the end, and then I'Il ask any of
the subcommittee nenbers to el aborate on anything that
|'ve gl ossed over or anything that |'ve omtted.

So we've got three bullet points for
di scussion at the end here on Page 2 of the nenpo. One
is to tal k about whether the | anguage referring to
notion hearings, pretrial conferences, scheduling, and
the setting of trial dates is an appropriate standard to
| eave in place or whether that should be di scussed or

expanded a little nore.
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Judge Peepl es had raised the question
about whether references to notion hearings is broad
enough or clear enough. You know, for exanple, does
t hat enconpass a hearing on a plea to the jurisdiction?
Wul d that enconpass a hearing on tenporary orders in
famly | aw cases? Are those the types of proceedi ngs
that we want to have courts authorized to conduct
renmotely or not? This |anguage has been in place for a
while. Should we |eave it or should we | ook at tweaking
it as well to be nore descriptive about the kind of
proceedi ngs that we want to enconpass?

The second di scussion point is that the
current rule refers to personal appearances by
attorneys. |Is that broad enough? Does that enconpass
the situation involving self-represented litigants?
Shoul d | anguage be broader than just personal
appear ances by attorneys?

And then the third point, and a | arger
one -- and, again, this may have sone overlap with Chief
Justice Christopher's task force -- is whether having
this authorization, discussion, and rule of judicial
adm ni stration, is that the right place for it, or is
this really part of a broader discussion that ultimately
can or should find its way into the Texas Rules of Cvil

Procedure about the scope of renote proceedi ngs and
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what's going to be authorized?

If you | ook at the current versions of the
Texas Rules of Civil Procedure and the Texas Rul es of
Appel | ate Procedure, to the extent they're tal ki ng about
el ectroni c broadcasting of hearings or court
proceedings, it's really nore in the context of press
access or public access to court hearings or appellate
proceedi ngs. So there may be sone catching up that
needs to happen once a decision is nmade about whet her
expanded use of renote proceedings is going to continue
into the future and what types of things -- what types
of proceedings we want that to cover, then perhaps an
acconpanyi ng di scussion is going to be how should we
tweak the rules and which rules to accomodate that.

So that will conclude ny introductory
remar ks, but Chip, before |arger comments are solicited,
| just want to invite anybody on the subconmmttee to
el aborate on anything that | gl ossed over.

CHAI RMVAN BABCOCK:  Absol utely. Any
comments? Yes, Justice Gay-Beard, that's GRA-Y,
hyphen, Beard, B-E-A-R- D

HONORABLE TOM GRAY: Thank you, Chip. |
think Bill has covered the issues and sort of where the
conversati on needs to go.

The issue that | guess | would like to
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focus on is, the preparatory |anguage to the part of the
rule that we're tinkering wwth says that the trial judge

shall do this, and there's really not any limtation

that the -- whatever the tool is -- is available to the
trial judge, and the -- | would suggest that it needs to
be sonething that is -- we need to be careful that we

don't create it as a mandatory right of the litigant,
that it's at the option of the trial court of what is
avail able to that particular trial court in that county
as opposed to "Well, Judge, every other county in the
state of Texas does this by Zoom and surely you nust be
wong if you're not using that nethodol ogy."

| amon the side of while we're staying
within our defined |lane here, | think Bill is absolutely
right that we need to vastly expand the other parts of
this rule so that it is not [imted to appearances by
attorneys. It needs to include parties and w t nesses,
and it needs to not be limted to these particul ar types
of proceedings. It needs to be pretty nuch open-ended,
| eave it to the trial court, and | would take out the
| anguage about the just processing of causes to expedite
the disposition and just say "consistent with due
process," but all of that is little gnats. Bill's got
it wred with regard to the scope and what -- and nore

I nportantly to understand why we limted it to only this
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very narrow reconmmendation while fully recognizing that
we need a broader rule rather than just in this area of
met hodol ogy to address these issues.

CHAI RVAN BABCOCK:  Thank you, Justice

G ay.

Judge M skel .

HONORABLE EM LY M SKEL: | |ike everything
that's here in this nmenorandum | was just going to

comment: The purpose of this rule in the rul es of
judicial admnistration is to encourage courts to be
efficient and to consider the convenience of litigants,
not just the conveni ence of the judge.

This rule is not what gives courts the
power to hear things renotely. So I don't think we have
to stress out too nuch about what types of notions we
refer toin this rule because the rule is to encourage,
not to actually grant courts the authority to do or not
do things.

So, for exanple, you could say "the use of
t el econf erenci ng, videoconferencing, or any other

avai |l abl e neans, " whi ch woul d address one of the
concerns about avail able technology, "in |ieu of
personal appearances for notion hearings, pretrial
conferences, scheduling, and other appropriate

proceedings.”" And | don't think you need to stress out
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t oo nuch about whether one judge thinks it's appropriate
to do famly law tenporary orders hearings that way and
anot her judge doesn't. | think the purpose of this Rule
7 is to encourage judges to consider efficiency and
conveni ence of litigants as a val ue.

CHAI RVAN BABCOCK: Thank you, Judge.

Justice Christopher.

HONORABLE TRACY CHRI STOPHER: Yes. | just
got a letter fromJustice Hecht to the task force that
s outlining what our role is going to be going forward.
| haven't had a chance to ook at it all, but a brief
| ook at the letter indicates that he wants sonme rules to
be | ooked at by the Suprene Court Advisory Commttee,
sonme rules to be | ooked at by the Renote Proceedi ngs
Task Force, and | believe there was a third group that
was al so going to be | ooking at rules and that we woul d
all sort of nmeld themtogether.

My 1 dea of changing this one, it was an
easy one -- it was lowhanging fruit, and because it is
not mandatory, it is a, you know, "Please consider using
t hese other nethods,” that it would be an easy one to
change that we could get done before we go through the
whol e process of trying to figure out what hearing may

or may not be appropriate for renote proceedi ngs, you

know, the [ awers want to have the ability to demand it;
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t he judges don't want that. The |awers want the
ability to demand in person. Sone of the judges don't
want that, so there's a | ot of bigger issues.

And this one, because it is just a
| audatory, right, consider these potential issues when
you' re schedul i ng hearings, we thought woul d be an easy
one to change without a |l ot of controversy.

CHAI RVAN BABCOCK: Thank you. Yeah, |
hadn't thought about it in those terns, that being
| audat ory versus granting authority. |Is there pretty
much consensus that that's all that this rule does? It
doesn't confer on the district judge or any judge, a
county judge, power that they would not otherw se have
as authorized by the rules and the statute? Does
everybody -- Shiva just nuted ne. Wy did she do that?

Anybody have any thoughts on that, whether
it's just laudatory versus granting authority?

HONORABLE EM LY M SKEL: | saw all the
j udges noddi ng yes as to | audatory.

CHAI RMAN BABCOCK: kay. Then we have
consensus of nods.

Ckay. Any other questions regarding this
proposal and questions or thoughts about what we should
do?

HONORABLE NATHAN HECHT: Chip, let me just
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add, if | mght,

CHAI RVAN BABCOCK:  Yes.

HONORABLE NATHAN HECHT: As Chi ef Justice
Chri stopher said, this is lowhanging fruit. This is an
easy thing to change, we thought, but we were going to
ask her task force and others to | ook at the whol e range
of proceedings in the judiciary, and a big piece of that
Is the 6 mllion crimnal cases that are tried or that
are handled in the nunicipal and justice courts, and
they really have done sone pioneering work in these
areas. So we'll be infornmed a lot by their two training
groups about what kind of changes they need, and then
there are a whole | ot of other kind of nuanced areas we
woul d | ook at too.

And, in addition, as | nentioned in the
update this norning, we confirmed that BODA can keep
usi ng vi deoconferencing, renpote proceedi ngs, as they've
been doing, but the grievance process has been using it,
the Bar has been using it in sone other areas, so just a
whol e raft of things that are either in the courts or
adj acent to the courts that we're going to have to | ook
at. So this is just kind of the beginning salvo.

CHAI RMAN BABCOCK: Right. Thank you, Your
Honor .

Judge Schaffer.

KENNEDY REPORTI NG SERVI CE, | NC.
512.474. 2233 order @ennedyreporting. com




© 00 N o 0o A~ w N P

N NN N NN R R R R R R PR R, e
o N W N P O © © N O U M W N P O

32709

HONORABLE ROBERT SCHAFFER: | just want to
anplify what Judge M skel said. | agree with her
conpletely, and | think that this change should be as
broad as possible to give the trial courts and any ot her
courts who fall under this rule the opportunity to use
what ever is available, that's appropriate under the
circunstances, so the broadest | anguage possible, and |
woul d endorse Judge M skel's specific | anguage on this.

CHAI RVAN BABCOCK:  Thank you.

What do ot her people think on that topic?
Everybody agree with Judge M skel and Judge Schaffer?

(No verbal response)

CHAl RVAN BABCOCK: | don't see anybody
noddi ng their heads one way or the other, noddi ng or
shaki ng, except for Judge Schaffer.

Al right. Anybody take the contrary
Vi ew?

(No verbal response)

CHAI RMAN BABCOCK:  All right. | think you
can be guided by that, Bill.

What el se do we need to talk about on this
rul e?

HONORABLE BI LL BOYCE: | think for the
narrow i ssues, or the narrowrule itself, I think that

addi ti onal |anguage that's been suggested can easily be
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i ncorporated. We'Il turn that around and submt that to
the court for its consideration, while the |arger
di scussi ons of when and how and where and so forth with
respect to renote proceedings i s undertaken.

CHAl RVAN BABCOCK: Ckay. Wen you
| ncor porate those additional concepts, Bill, into a new
draft, would you send it to ne and to Shiva and, of
course, we'll distribute it to the entire conmttee.

I f anybody feels strongly that the
| anguage -- that the new | anguage is not appropriate, we
can put it back on the agenda for COctober, but
ot herwi se, we'll just assunme the court has been
satisfied with this discussion, and we'll fold this
| ow- hanging fruit into the perhaps nore conpl ex issues
it wll be facing. Does that sound |li ke an okay way to
proceed?

HONORABLE BI LL BOYCE: Yes.

CHAI RVAN BABCOCK: Chief, is that okay
with you?

HONORABLE NATHAN HECHT: Yes, that's
gr eat .

CHAI RVAN BABCOCK: Ckay. And | assune,
Chi ef Justice Christopher, that's okay with you?

HONORABLE TRACY CHRI STOPHER:  Yes.

CHAI RVAN BABCOCK: Ckay. So I'mgoing to
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say bring back only if strong dissent, and ot herw se
that' Il be shortly transmtted to the court.

kay. Let's go to our next item which is
Rule of Civil Procedure 199.2. Bobby is in the wlds of
sonmewhere -- Mntana, Wom ng, Colorado -- so | think he
has passed the baton on to you, Justice Christopher.

HONORABLE TRACY CHRI STOPHER: Yes. W
were asked to consider a change to Rule 199.2 that the
State Bar Rules Committee did. This is Tab | on the
docunents that have been sent out for today. And in
that, we -- our nenorandum shows the current rule in
state court, the suggested addition by the state court
rules conmttee, and then we have included in there the
federal rule and the addition that they nade in 2020 --
both of the additions are underlined -- and then the
commentary for the federal -- the 2020 federal rule
change which is quite long in terns of what they have
suggest ed.

So basically what this is is for any
deposition of an organi zation, the suggested change is
to require a good faith conference about the matters for
exam nati on and docunents to be produced, if any. So
that is the particular request.

So in connection wth that change, our

commttee | ooked at five things: Wether we had a
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simlar problemin state court, whether it was a good

| dea in general, whether good faith should be the
standard, whether the requirenent should apply to
nonparties, and whether the requirenent should apply to
docunents.

So as to nunber one, our subcomm ttee has
not really seen simlar problens in state court
litigation. |If you |look at the commentary for the
federal rule change, they say that this rule is anended
to respond to problens that have energed in sonme cases,
particul ar concerns rai sed, have included over |ong or
anbi guously worded lists of natters for exam nation, and
| nadequately prepared w tnesses.

And our subcomm ttee hasn't really seen it
as a big problemin state court. Cccasionally a
corporate witness will |ack know edge | eading to anot her
deposition, but the parties seemto be working it out
wi thout coming to court and having a bunch of notions
about it. A quick review of case |law did not show any
mandanuses or any cases that involve this particular
rule in terns of designating the appropriate w tness for
an organi zati on.

So then our second question is whether a
conferral is a good idea in general. The comentary to

the federal rules indicates that that could be part of

KENNEDY REPORTI NG SERVI CE, | NC.
512.474. 2233 order @ennedyreporting. com




© 00 N o 0o A~ w N P

N NN N NN R R R R R R PR R, e
o N W N P O © © N O U M W N P O

32713

your Rule 26 conference. W have di scussed many tines
in the Suprenme Court Advisory Commttee the idea of
havi ng such a conference in all our cases, and it's been
rejected except in the nore conplicated cases because of
time and noney. But this conferral does seem m ni nmal,
so the subcommttee is not necessarily saying it's a bad
| dea.

Number three was, should there be a good
faith conferral. Well, we're not a hundred percent sure
t hat good faith should be the appropriate standard.

Ri ght now good faith is used in the federal courts for
sonme conferences. W do not have that sanme good faith
conference in the state court rules.

Rul e 191. 2 contai ns our conference
requi renments. Parties and their attorneys are expected
to cooperate in discovery and nmake any agreenents
reasonably necessary for the efficient disposition of
the case, so slightly different froma good faith
conferral .

So if we did want to make this change,
woul d we want to use -- would we want to mrror our 199
-- 191. 2 | anguage?

Qur fourth question was whether the rule
shoul d apply to nonparties. As it is witten by the

State Bar Court Rules Commttee, it would, but it seened
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| i ke their suggested reasons for the change dealt nore
Wi th represented parti es.

Qur conmttee felt that nonparties m ght
not understand what a good faith conferral is. W were
al so concerned about the scope of a conferral before the
subpoena actual ly 1 ssued.

The federal rule does apply to nonparti es.
If you'll ook at the | anguage of the federal rule, it
I ncl udes a separate sentence about nonparty
organi zations, and it says specifically that the
subpoena to a nonparty organi zation nmust notify them of
their duty to confer with the serving party and to
desi gnate each person who will testify. So in our m nd,
I f we included nonparties, we would have to have sone
ot her sort of |anguage in the rule.

And then finally we | ooked at whether the
conferral should apply to docunent production. It's
very interesting that the federal rule does not include
conferral about docunents. It only included conferral
about what w tnesses and what matters. W' re not
exactly sure why the State Bar Rules Conmttee wanted to
add docunents in, but they have. And if we do want to
add docunents, again, in terns of this conferral, we
still have the question about whether we want that to

apply to the nonparties. Cenerally in state court, nost

KENNEDY REPORTI NG SERVI CE, | NC.
512.474. 2233 order @ennedyreporting. com



© 00 N o 0o A~ w N P

N NN N NN R R R R R R PR R, e
o N W N P O © © N O U M W N P O

32715

of our nonparty organi zati on subpoenas are pretty
straightforward with a pretty straightforward set of
docunent requests, but those are the issues that we have
identified to discuss. Kind of at the end of the day,
we were not particularly for this change, but we just
had further questions that we wanted the group to

consi der.

And 1'Il be like Bill. If there's anybody
el se on our subcommttee that wants to weigh in first,
"1l let themweigh in before we talk.

HONORABLE HARVEY BROWN: This is Harvey.
| just wanted to add that on the standard whether it
shoul d be good faith or a reasonable effort consistent
with the other rules, that | thought the reasonable
effort was a better standard because it's an objective
standard rather than subjective, and particularly if
this applies to nonparties trying to determ ne
subj ective good faith mght be nore difficult, so |
favored the reasonable effort standard.

CHAI RMAN BABCOCK:  Any ot her nenbers of
t he subcomm ttee want to weigh in?

HONORABLE TRACY CHRI STOPHER: | think the
first issue, sort of, Chip, would be to see whether the
commttee as a whole has seen this to be a big problem

In state court. You know, | know we don't generally
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| i ke to make changes unless we see it as a problem

CHAl RVAN BABCOCK: Yeah. Maybe I'Il start
because |I've had a fair anount of experience in both
state and federal court wth 30(b)(6) and 199. 2
depositions. And I'll start with the federal first.

| think I've defended three 30(b)(6)
depositions since the new rule cane into being. 1In each
of those instances, the party requesting the deposition
did not appear to even know about the change in the rule
much | ess attenpt to conply with it.

And with respect to categories that |
t hought were either overbroad or asked for stuff that
didn't relate to the lawsuit or were burdensone, | just
sent, you know -- | just served an objection to those
categori es and not hi ng happened. They didn't ask about
them and we never got to court. |[If we had gotten to
court, the judge, you know, m ght have said, "Hey, did
you confer at your -- did you confer? It's your
obligation,"” and they woul d have said, "Wat
obligation?" But we never got that far.

In state court, you know, if I -- and |
have had sone burdensone -- | got one request for
production that had over a hundred categories, nmaybe
200, and sone of them | just couldn't even understand,

but | called up the other side and | said, "Hey, let's
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talk about this." And, you know, they were not -- you
know, they'd agree on sone things --
HONORABLE LEVI BENTON: Al right. So --
CHAI RVAN BABCOCK: Levi, hang on for a
m nut e, okay?
HONORABLE LEVI BENTON. Sorry. That was
uni nt ended.

CHAl RVAN BABCOCK: Ckay. But in that

event, | just served objections and it never got to
court.

So I'mnot sure that -- although the
30(b)(6) anmendnent, | think, is helpful in the sense

that it alerts the litigants that you really ought to
tal k about your categories, particularly if you' re going
to serve a whole bunch of them | don't know that it
does nmuch, that -- objections to the notice and then
foll owed by, you know, a neet and confer, which is
required in nost districts satisfy that anyway.

So that's a |long way of saying that,
particularly if you've got good | awers, it's not
necessary. And even if you have scorched earth's
| awyers, there are other nethods of dealing with it
short of changing or adding to a rule. So that's ny 2
cents worth.

And Robert Levy has got his hand up, so
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Robert, what about you?

MR. LEVY: Thanks, Chip. | was actually
i nvol ved in the discussions related to the anendnents of
Rul e 30(b)(6), and it was a |onger process and invol ved
sone ot her suggestions that -- in terns of nore kind of
restricted duties. And | think part of the issue that
arose in the 30(b)(6) context was, it is very difficult,
or at least nore challenging, for a party that is served
with a 30(b)(6) notice to address objections and try to
get themresolved. It just -- | think the state court
process of raising objections nakes it easier for a
respondi ng party to address those objections and bring
it before the court.

And | agree with Chip. | don't think we
see this issue nearly as often in the state court
context versus the federal court context. And so |
don't think that the rule anmendnent is really necessary.
| don't think it's -- that there's a clear need to be
addressed in ternms of the neet-and-confer issue. |
think that's kind of inherent in the way the objection
process woul d worKk.

One other note, the reference to why the
I ncl usi on of docunents. | think that in ternms of
30(b)(6), 30(b)(6) itself doesn't explicitly reference a

request for docunents, whereas the state Rule 199.2
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does. It has Subsection, | guess, (5) on that, but it's
just not -- a request for docunents is not spelled out
in the actual rule. 1 think that it's probably not
necessary to add that -- the reference to conferring
about docunents, and we have a general conferra
provision in the request.

| would also note the inportance of
keeping in mnd the nonparty and really protecting the
I nterest of the nonparty and particularly in a 30(b)(6)
context. 30(b)(6) depositions are very difficult to
conply with as a corporation or an entity. They require
extensive effort to try to find people who can testify
to topics, and inportantly, sonme of these topics are
| ssues that happened way before anyone in the conpany
was involved. So you m ght have a 30(b)(6) notice about
events that happened in 1965 or '75 or sonething |ike
that, and it -- you're doing the best that you can to
try to find sonebody who can | earn about the topic and
respond, but it is generally a trenmendous burden. And I
think we need to keep in mnd the inportance of trying
to protect the nonparties who are put in the position of
having to respond to one of these deposition notices.

CHAl RVAN BABCOCK:  Yeah. Very true.
Thank you.

Mar cy.

KENNEDY REPORTI NG SERVI CE, | NC.
512.474. 2233 order @ennedyreporting. com




© 00 N o 0o A~ w N P

N NN N NN R R R R R R PR R, e
o N W N P O © © N O U M W N P O

32720

M5. GREER  Yeah, | would echo everything
that's been said by both of you-all. Fromthe
practitioner's standpoint, | really think it adds an
unnecessary layer to have to go check a box because the
reality is is if the 30(b)(6) is overbroad or
ridi cul ous, you pick up the phone and call and you have
a neet and confer anyway, or you file objections, |ike
Chi p was pointing out, and then, you know, you have to
neet and confer before anybody files for relief fromthe
court. So you're going to get there if it's a problem

And | think just having a requirenent to
sit down and go through it all is -- it mght hold up
the process and just make it nore difficult to
reschedul e and all the other things that go with a
30(b)(6) deposition. | nean, there's a |ot at stake,
and there is so much nore involved because you have to
shore up the know edge of the conpany in a single
I ndi vidual, but all the nore reason why | think it takes
care of itself.

And |'ve had experience in federal and
state courts, and | really haven't had a problemwth it
in federal court either. | nean, it just happens kind
of organically.

CHAl RVAN BABCOCK: Ckay. Thanks, Marcy.

Roger Hughes.
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MR, HUGHES: Well, as Monty Python said,
so now for sonething conpletely different.

My experience is quite the opposite. |
deal with, | guess you mght say, md-level persona
I njury cases and the like. And what usually happens in
state court is | get an email or a two-sentence letter
saying, "Please give ne dates to depose your corporate
representative.” And when |I call to discuss it, | get a
nessage that so-and-so is out, and they'll call you when
they get back in. And then | get the corporate rep
deposition notice. And so instead of solving it
bef orehand, | now have a notice that | nust either quash
or do sonet hing about and, once again, picking up the
phone to call opposing counsel, maybe they'll be in or
maybe | won't hear fromthem for a week

So | think the confer thing would be

hel pful because ny usual response when | get the enail

or the letter is to say -- shoot sonething back at | east
in an email saying, "Well, tell ne what you want as a
corporate rep and -- so we can di scuss about it," and |

never hear.

| strongly suspect there's a nunber of

people who they're -- the corporate rep deposition
notice, they just say, "Wll, give ne your corporate
rep, and I'll tell you what questions |I'mgoing to ask
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in the deposition.™

So in the sophisticated cases |'ve seen,

you will -- yeah, | have seen people send a letter and
saying, "These are the topics | want." And then when
you call themup to say, "Well, let's talk about this.

Let's see if we can narrow all this," the answer is |ike
talking to a wall. "No, that's what | want. | sent you
a letter what | want, so you give ne dates."

Now, maybe that's conferring and maybe
that's what woul d satisfy the federal standard, but ny
t hought is, | think it would be hel pful if there was
sonething in the rule that says, "You have to call or
talk to the person before you send out a corporate rep

deposition to discuss the topics," because usually --
what | have seen in ny experience is that is this is
just a way of shifting the burden to the defendant,

t hen, to nmake sonet hi ng happen instead of having --
trying to engender cooperation.

So I"'min favor of it. | don't think it's
horrible. |If there's going to be a problem let's solve
it before the deposition notice goes out.

And the other thing is, and maybe |
shoul dn't suggest this now, but | wouldn't be adverse to

suggest -- to the suggestion that if people don't confer

before the corporate rep notice goes out, that's grounds
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for quashing it. So that's ny 2 cents' worth.
CHAI RVAN BABCOCK:  Thanks very nuch,

Roger .

Rich Phillips.

MR. PHILLIPS: Wat | was going to ask is
kind of -- (audio distortion) in the sense was, there's

not an issue (audio distortion). This is a proposal
fromthe State Bar Rules Commttee. Did they identify
rules or (audio distortion).

CHAl RVAN BABCOCK:  Yeah, Rich -- Rich,
you're -- you mght try turning off your video so we can
hear you better. You were pretty broken up right there.

MR. PHILLIPS: Sorry about that. Is that
any better?

CHAI RVAN BABCOCK: Keep tal ki ng.

MR. PH LLIPS: GCkay. So ny only coment
was with the State Bar requesting it, did they identify
a reason for this, that there's a problemin state
court, or do they just want us to be nore |ike the
federal rules? But sonewhat that's nooted by Roger's
comrent that he has no problem so |I'd just be
i nterested to know what the State Bar conmttee -- what
their reasoning for (audio distortion) --

CHAI RVAN BABCOCK: Yeah, that's a great

guestion. Anybody know the answer?
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HONORABLE TRACY CHRI STOPHER: It's in the
meno on Page 4, brief statenent of reasons for requested
anendnents. It's just basically we want everybody to
di scuss regarding the scope of the exam They don't
specifically say we've had problens with it, but they
think it would be a useful conference.

CHAI RVAN BABCOCK: And they al so have the

statenent, don't they, that -- or subcommttee has not
seen -- no, this is our subcommttee --

HONORABLE TRACY CHRI STOPHER: Ri ght.

CHAI RMAN BABCOCK: -- has not seen simlar

probl ens. Right.

HONORABLE TRACY CHRI STOPHER: Right. No,
no, no. Their reason is at the bottom of Page 4, top of
Page 5, at |east on ny copy, the purpose of the change
Is to discuss and -- so we don't have notions in court
I nterventi ons.

CHAI RVAN BABCOCK:  Ckay.

HONORABLE TRACY CHRI STOPHER: And avoi d
the possibility -- or the necessity of re-deposing a
corporate w tness.

CHAI RVAN BABCOCK: Ckay. Geat.

Ri chard O singer has got his hand up.

Ri chard.
MR. ORSINGER  Yes. Thank you, Chip.
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Just so happened | did sonme research on this back in
February, and | believe the effective date of the
federal rule change was Decenber 1 of 2020, which neans
that the rule hasn't been operating now in federal court
except for seven nonths. Can anyone confirmthat?

Ckay. Well, at any rate, that's not -- that's not very
much tinme -- I"'msorry. Go ahead, Robert.

MR. LEVY: Sorry, Richard, | think you're
right in terns of the timng.

MR. ORSINGER: kay. So --

CHAI RMAN BABCOCK: | think so.

MR. ORSINGER: -- ny research indicated
that this was a highly controversial proposal fromthe
Federal Judicial Conference Commttee, which initially
of fered a broader obligation and then got scal ed back.
They had 1,780 witten comments and nore than 80
W t nesses who testified in two public foruns.

Utimtely it was forwarded to the Suprene Court, which
adopted it. The Congress didn't overrule it. So this
Is a relatively new phenonenon even on the federal side.

And al so, Robert, naybe you can confirm
this wwth ne, but there's a general duty under Federal
Rul e 26(f) for the parties to neet and confer to devel op
a discovery plan. Is that right?

MR. LEVY: Yeah, that's right. And, you
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know, one of the issues that cane up in terns of the
federal rule was a discussion in the one of the origina
proposals was a requirenent that a party producing the
w t ness woul d have to designate who the individuals
woul d be and what topics they would testify about in
advance of the deposition. And that was also a focus.

And then one of the other issues was, from
t he producing party's point of view, a process, a
cl earer process, to raise objections, particularly for
nonparties. They're the ones kind of stuck in the
process of trying to find a court to raise objections
and seek relief. So those were sone of the flavors that
| npacted the proposed -- or the anmendnents to the
federal rules that | think are a little bit different
t han Texas practice.

MR. ORSINGCER: Well, so to ne it seens
| i ke the question for us, nunber one, is, thisis a
fairly new change in the federal law, so we don't even
really know how it's shaking out there. And the federal
litigation process is nore -- involves nore cooperation
between the |awers as a result of the rules of
procedure and the requirenents of the federal judges.
You don't find such a high degree of cooperation
required in state court litigation in Texas.

And so to me what we have now i s, issue
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the notice and the subpoena, and then if it's too broad,
you object and that results in the subpoena being
suspended or quashed; and then people will inevitably
pi ck up the tel ephone and have a fairly focused

di scussi on about, "This was your request. This is ny
obj ection. How do we bridge the gap?"

In ny famly |law practice, | never get an
objection froma third party on subpoenas, even though I
do use a |lot of them and that's naybe because | don't
send overbroad ones or maybe because the issues are not
so conplex. But if we nandate a conversation at every
single case, that neans we're going to nandate a
conversati on between soneone who's going to send a
narrow request that's not going to even draw an
objection fromthe third party.

And so which is better? To issue a notice
and a subpoena and get an objection and then see the two
differences and see if they can be bridged, or require
everyone at all tinmes, under all circunstances, to pick
up the phone and talk to sonebody they've never talked
to before?

It would seemto ne that we woul d be
better to address the cases where a dispute actually
arises rather than assune that every single request is

going to be overbroad or that a conpany or third-party
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entity is going to want to object to it.

So for ny purpose, |I'd rather go with the
request and object and bridge the gap than to require a
conference before there is a subpoena issued or a
noti ce.

And | wanted, as ny last thing, strongly
support the idea that a good faith standard is the worst
possible light to evaluate. Reasonable efforts, you
know, | can show reasonable efforts. | had four phone
calls, | had two neetings, or the guy on the other side
never returned ny phone call. But how you woul d neasure
good faith in litigation is beyond ne. It's going to be
subjective in every case. It's going to be held to an
abuse of discretion standard on the mandanus review. |
think that would be a very bad i dea.

| don't know why the feds want to do it, |
don't know how it's working over there, but in state
court | can see all kinds of sanction notions alleging
bad faith. Does that nean that the | awer that issued
t he subpoena has to testify to support the good faith?
How can he do that wi thout -- he or she w thout
violating the attorney-client privilege? There's just a
| ot of issues about good faith notive of |awers that
scare ne. So | would rather -- if we have a standard at

all, which | don't like, | would suggest reasonable
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efforts. Thanks.

CHAI RMAN BABCOCK: kay. Roger, again.

MR, HUGHES: Well, | appreciate Richard's
coments and he brought to nmy m nd sonething that had
not occurred to ne when it cones to subpoenas for third
parties. In nost of the lawsuits we deal wth, the vast
majority of depositions are depositions on witten
guestions to get records: Medical records, X-rays,
medi cal billing, enploynent records, sonetines accident
I nvestigation records, et cetera, and those are far nore
nunmer ous than the actual live kind of depositions we
ar e,

So | think we may want to consider that
t he conference exception m ght not apply for third
parties or that they -- the conference can occur
afterwards after the subpoena is issued.

And npst of these -- in npbst of the DWQ
cases, it's relatively straightforward and you're not
going to have a lot of problens. | think probably the
only problens are -- is the one that's been noted in
some recent opinions, is when they subpoena the nedi cal
providers, not only their billing records but their fee
agreenents, their reinbursenent agreenents wth third
parties to bear on whether what they're charging the

plaintiff is reasonable conpared to what they charge
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peopl e who have insurance, et cetera, et cetera.

So | think those are things to think about
when we tal k about deposing -- sending out DA for --
to scarf up records because those are -- they are the
maj or part of any personal injury case. And usually
they' re noncontroversial. The question is: How nmuch is
It going to cost to get the records, but they have
beconme controversial in the sense that now providers are
bei ng asked to provide rei nbursenent agreenents that
they think are either confidential or proprietary, et
cetera, et cetera. So |I'll leave it at that.

CHAI RMAN BABCOCK: Thank you, Roger.

Any ot her comments?

(No verbal response)

HONORABLE HARVEY BROWN: This is Harvey.
| have one. | wonder if it would be good to have a
coment that just says that if we do this, that this
rule is not intended to reach deposition on witten
guestions. It seens like to me what this is really
trying to get at is not a vehicle that is really
exclusively for production of docunents. |It's for
W tnhesses to testify, maybe bring docunents because you
want to take testinony about the docunents, but it is
not the vehicle that is used for obtaining nedical

records or enploynent records. That's just a deposition
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on witten questions. So a comment m ght nake that
cl ear and sol ve sone potential problens.

CHAI RMVAN BABCOCK:  Good point, Harvey.
Thank you.

Well, it looks |like we have sone peopl e,

I ncl udi ng nmenbers of the subcommttee, that think that
this requirenment is not necessary under our rules of
state practice, because, in part, there is no problemin
the state practice; but Roger takes the other side of it
and thinks it would be hel pful to incorporate this in
the state practice.

So we haven't taken a vote yet today on
anything, and I know we all get twitchy when we don't
vote, so everybody that thinks that the subcommttee is
correct in that we don't need this rule -- David
Jackson, you want to say sonething before we vote?
David, you nmay be on nmute. You are on nute.

MR JACKSON: | am |'msorry.

CHAI RMAN BABCOCK: That's all right.

MR. JACKSON: No, nmy only coment was that
the word before | think bothered me nore than anything
because it gave a | awer an opportunity to slip in
W t hout giving the other side the notice, go to a third
party, get to see their docunents or whatever they had,

before notice was even issued. And that was ny probl em
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with it.
CHAl RVAN BABCOCK: Ckay. Thanks, David.
So back to the vote. The subcommittee
says it's not necessary. |If you agree with the

subcomm ttee, raise your electronic hand.

Al right. |If you think -- you can | ower
your hands now.

If you think that the rule is necessary,
rai se your hand.

Al right. Pauline, check me on ny
nunbers, but | have 30 voting with the subcommttee as
not necessary and two saying that it is necessary.

M5. EASLEY: It would be one. Judge
Yel enosky had voted that it wasn't necessary. He just
| owered hi s hand.

HONORABLE STEPHEN YELENOSKY: Yeah, sorry
about that.

CHAI RVAN BABCOCK: Ckay. So 30-1 or 30-2?

M5. EASLEY: It would be 30-1.

CHAl RVAN BABCOCK: Al right. Well, that
I s reasonably a definitive by our standards. Any ot her
di scussi on about this rule?

MR. ORSINGER  Chip, R chard O singer

here. Just in case the Suprene Court is interested in

novi ng forward, what would you think about a vote on
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whether it's good faith or reasonable efforts?
CHAl RVAN BABCOCK: Richard, you are
cl ai rvoyant because | was just about to do that.

MR. ORSINGER: Onh, | thought -- okay.

was afraid you were noving on to the next topic. Sorry.

CHAI RVAN BABCOCK: Wl |, yeah, had you not

rem nded ne, | mght have; but no, | was thinking about

doi ng that.
So the subcommttee -- Justice

Chri stopher, tell nme if I'"mright about this.

The subcommittee believed that good faith

was not the appropriate standard, and so everybody -- if

that's true, then everybody that agrees with the
subcomm ttee, raise your hand.
HONORABLE TRACY CHRI STOPHER: W di dn

actually take a vote on that point, but | think you

"t

coul d say that subsequently, we all decided that perhaps

we should just stay with the standard we have.

CHAI RMAN BABCOCK: All right. Everybody

t hi nks that -- you can | ower your hands now.

Everybody that thinks it should be good

faith, raise your hands.

Paul i ne, |'ve got a unani nous 33-0.
t hat what you have?

MS. EASLEY: Yes.

S
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CHAI RVAN BABCOCK:  Ckay.

MR, LEVY: Just a question out of
curiosity, have we used a good faith standard | anguage
on any other types of rules, like conferral standards
or --

HONORABLE TRACY CHRI STOPHER: W don't use
themin conferral standards. W have good faith in
connection wth pl eadi ngs.

MR, LEVY: Right. WlIl, that's -- yeah,
but that's an objective-type issue.

CHAl RVAN BABCOCK: All right. Okay.
Thank you, everybody.

W're going to nove on to the next item
which is Rule of Cvil Procedure 226a. And Professor
Carlson is the chair. | know Tom R ney has been doi ng
work on this, so whichever -- whoever wants to take this
one on, have at it.

PROFESSOR CARLSON: Take it away, Tom

MR RINEY: Chip, if it's okay, our
commttee is on here a couple tines, and this -- and
226a is involved with both. But this is --

(Background noi se)

CHAI RMAN BABCOCK: Hey -- go ahead.
Sorry. Go ahead, Tom

MR. ORSINCER: Tomis nuted.
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MR. RINEY: This specific issue relates to
t he recomendation of the State Bar Rules Committee on
an inplicit bias instruction that would go in the jury
charge or the instructions to the jury. This is at Tab
J. And if you will -- if you wll turn to pdf
Page 11 -- the pages are unnunbered, but it's pdf
Page 11, you'll see Paragraph 7, and that is the

proposed instruction. It is also repeated in the -- on
the -- couple of pages over on Page 11, Paragraph 1.

Now, the |anguage of the -- | nean, it's
probably -- it says what it says. And then if you'll
turn to the next-to-the-last page of the pdf, you'll see

a brief statenent of the reasons by the State Bar
committee, and | think it's inportant that we take those
I nto account .

They were asked to draft a inplicit bias
I nstruction, and they reviewed -- spent quite a bit of
time over the year review ng exanples of inplicit bias
Instructions fromother states, from federa
jurisdictions, and then they | ooked at sone things that
were being used in Travis County and in Dall as,
including a pilot programin the Dallas civil district
court where they actually surveyed jurors who had been
given simlar instructions.

94 percent of the jurors in the survey
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said after the trial that they had considered the

i nstructions in the deliberations, and 54 percent
surveyed found that the instructions influenced a way
that the -- they deliberated in the case.

W -- our commttee thought that this was
well drafted. W thought that the statenent of reasons
advanced by the State Bar conmttee was well stated and
wel | considered, and so we have recommended that the
I nstruction as recommended by the State Bar Rul es
Committee be adopt ed.

CHAI RVAN BABCOCK: And just -- Tom just
SO we're on the sane page, it is No. 7 that, at least in
my copy, is in red and underlined?

MR RINEY: VYes, that is correct. And

then if you'll skip two pages over, you'll see
essentially the -- you'll see a simlar instruction that
would -- is given to the jury in Paragraph 1 regarding

how t hey are to answer the questions in the charge
I tself.

CHAI RVAN BABCOCK: Ri ght.

Okay. Conments about this? Questions of
Tom or any ot her nenber of the subcomm ttee?

St ephen Yel enosky.

HONORABLE STEPHEN YELENOSKY: | | ooked at

this and | | ooked at the report and the study on jurors,
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and | don't have a quick answer, but -- or maybe no
answer at all.

And | think the | anguage nmakes perf ect
sense and is well witten for lawers. | just don't
know if it conveys anything neani ngful to nonl awers.
And | don't know what would, but if you | ook at that
survey of what jurors understood and, for that matter,
what we heard fromthe discussion earlier about pro se
litigants, | just think the |evel of understanding, |
don't -- well, the topic itself is difficult because
I nherently, inplicit bias is sonething you don't know
you have and it tal ks about that. So |I'm not sure how,
you know, you really stinulate sonebody to think about
that and to conbat it, but specifically the | anguage --
there's repetitional |anguage there that, you know,
| awers like to use, but | don't think repeating bias,
prejudice, all those various things, stereotypes, is as
clear and is as plain as we want to be.

W all know that prejudice in the |egal
sense is not limted to racial or gender. It's broader
than that. But actually that word | think is pretty
useful in there because one of the primary inplicit --
the primary types of inplicit bias are race and gender.

And | don't know -- you know, in contract

| aw or in contract drafting, you know, |'ve heard that
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It's useful to put in exanples, and |I'm wondering

whet her this is a place where an exanpl e woul d be
appropriate. It's difficult -- we can't use an exanple
that involves race or gender because inevitably, it's
going to look like it's pushing people one way or the
ot her; but, you know, we have biases that have not hi ng
to do wth that when we purchase things, for exanple,
brand bi ases, that kind of thing, and people | think
under st and t hat.

I'"'mjust kind of -- obviously kind of
perplexed by it. | don't know that saying it does
anything but -- the way we said it anyway does anything
but make us feel |ike we've acconplished sonething. And
it's not the subcommttee's fault. | don't know what it
should say either, but 1'd like us to talk about it sone
and think about it sone nore together.

CHAl RVAN BABCOCK:  Yeah, thank you. |'m
rem nded about one of the best deposition answers | ever
heard in a deposition. The witness denied three or four
times making a certain statenent, and the | awer said,
“Are you in denial about nmaking this statenent?" And
the witness said, "If | was in denial, how would I
know?" But in any event, Justice Christopher.

HONORABLE TRACY CHRI STOPHER: So | agreed
wth -- agree with what Stephen said, that it's very
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difficult to wite sonething that would capture what you
really want to be tal king about. But what -- ny coment
is on the fact that we have a bracket in there that says
"as we discussed in jury selection,” and | assune that
was just sort of a, "Well, if it canme out in jury
sel ection, you can say that;" but if we're really going
to talk about it, shouldn't we have something in jury
selection for the judge to say? Right?

| mean, |'mlooking at Part 1, which is
the instructions to the venire panel, and it says, you
know, "The parties can ask you about your background,
experiences, and attitudes. They're trying to choose
fair jurors who do not have any bias or prejudice in
this particular case."

| mean, to ne, if we're going to talk
about bias or prejudice and explain that idea to the
jurors, we ought to be tal king about it at the begi nning
of the jury selection process. So that's just ny
t hought on it.

CHAI RMAN BABCOCK: Great thought. Thank
you.

Roger .

MR HUGHES: Well, | have to admt that at
the beginning when | read this, | was kind of

i ndi fferent. | wasn't sure what its value was, and
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t hought the report at the end was very hel pful, but what
pushed ne over the line and say "I think this is good"
is that it gives counsel sonething to point to in voir
dire and in final argunent about what synpathy, bias,
passi on, and prejudice are and are not because often
what happens is, in argunment, you get |awers going,

"Oh, well, that's not synpathy or bias" or whatever, and
the jury is kind of left to their own devi ces about what
these ternms nean and why they're inportant. And now you
have a sonmewhat expanded instruction -- nmay not be
perfect, but it's sonething the |awers can point to to
say, "These are the things that we're concerned about
when we say 'Don't l|let synpathy, bias, et cetera' affect

you. So on the whole I'"'min favor of it. | nean, you
can tinker with it some, but I'min favor of it. Thank
you.

CHAI RVAN BABCOCK: Thanks, Roger.

Ri chard Orsinger.

MR. ORSI NGER: Thank you, Chip. First,
|"mgoing to start out by apologizing that | didn't
really becone aware of this initiative until the end of
August, so | haven't had enough tine really to devel op
t he background that | wanted to, but just so happened

that |1've been conducting recorded interviews on jury

selection for the American Board of Trial Advocates San
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Antoni o chapter within the |ast few weeks, so |'ve

i nterviewed one plaintiff's |awer, one defense | awer,
and three jury sel ection experts about voir dire,
particularly after COVID, particularly after the events
of 2020. And I'ma little concerned at us voting on
this in any final sense without the opportunity to cone
back later with nore input.

But from ny perspective based on ny
tal ki ng about this particular proposal anong the three
jury experts -- one frombDallas, one from Austin, and
one from San Antonio -- jury selection experts, I'd |ike
to just share the follow ng perspective: There are
timng questions about when you say things to the
venire, and one is during voir dire, before the start of
voir dire; one is imediately after the jurors are
sworn, which is when this proposal would be read to the
jury; one is at the end of each day of testinony during
the trial; and one is after the evidence cl oses and
right before the start of deliberations where this
proposed instruction is repeated to the jury.

Now, with regard to talking to the jurors
in voir dire, | started out exactly |like Justice
Chri st opher saying, "My goodness. Wy wouldn't we tell
t hem about bias, prejudice, and synpathy at the

begi nning of voir dire rather than after they're sworn,"”

KENNEDY REPORTI NG SERVI CE, | NC.
512.474. 2233 order @ennedyreporting. com



© 00 N o 0o A~ w N P

N NN N NN R R R R R R PR R, e
o N W N P O © © N O U M W N P O

32742

but the juror selection expert suggested to ne that that
woul d be counterproductive because you woul d be sham ng
jurors about their biases and their prejudices, which
woul d make them |l ess open to admtting them during voir
dire.

And our |l egal systemas well as the
I ndi vi dual | awyers have an interest in having an
unbi ased jury. Well, | nmean, when | pick a jury, | want
as many people biased in ny favor as | can have, but the
ot her side wants the sane thing, and the judicial system
want s unbi ased or bal anced bi ases.

So the idea is that we probably can never
tal k to sonebody, particularly in one little short
statenment, to |l et them understand what their biases are,
much | ess overcone their biases. So that's probably
fruitless.

The best way for us to get an unbi ased
jury or a jury with mxed bias is to open themup in
voir dire so that they speak freely about what they
believe. And we don't ask them questions |like, "Are you
going to vote for ny side because he's a plaintiff" or
"Are you going to vote agai nst nme because | represent a
corporation?" Jury experts have cleverer ways of
presenting questions that don't involve the specific

facts but still cause people to reveal their preferences
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in a way that these jury selection experts think is
meani ngful. So I think this is a point of discussion.

In fact, three of these people said that
jury selection after 2020, including, but not limted to
COvVID, is different fromjury selection before. And
t hose videos will be available. |If you're interested,
email me, if you're not a nenber of the American Board
of Trial Advocates, you can listen to themfor no
charge; but the idea is that the old denographics that
we all grew up picking juries with -- mnorities,
gender, national origin, class, education -- none of
them are predictive anynore, they all seemto agree.

And people are now reinventing how they're
going to assess the ideal profile juror and the kinds of
jurors they're afraid of and the kinds of jurors that
t hey want because the predictability in the focus
groups -- we're seeing it in the focus groups right
now -- is that those old distinctions, those old
categori zations, are no |longer predictive of how people
are going to vote depending on what their facts are.

So while we're dealing with this issue of
inplicit bias, let's tal k about sone ot her perhaps nore
| nportant things that we can do to get better juries and
better results, and I"'mjust going to list thembriefly

that |'ve witten down here.
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One is, we need to add to our suppl enenta
jury questionnaires, which have been the sane since |'ve
been practicing | aw since 1975, and they're based on the
significance of the old denographics. And they don't
ask racially -- constitutionally inpermssible
guestions, but they don't ask enough, and they don't ask
stuff that's neani ngful anynore given the Baby Booners
novi ng on and now we got CGeneration X ers and Generation
Zs and all these other people comng in; we have the
effect of COVID, we have the effect of the election in
2020, just a lot of things, Black Lives Matter. All of
t hi s has changed the di al ogue on social nedia. And so |
think that we -- sonebody, us or sonebody el se, ought to
sit down and find out if we should broaden the questions
that are in our standard jury questionnaire that we use
across the state.

Second point: The jury consultants that |
tal ked to about this proposal were very strongly in
favor of a nore often use of juror questionnaires, which
right now, it requires the consent of the litigants to
agree on the questions. Most judges will require that
t hey be agreed upon, but questionnaires can be desi gnhed
In such a way as to ferret out inplicit biases that
m ght be inportant in a particular case, like if an

i ndi vidual is suing a big corporation or if it's a
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products liability case over drugs, or if it's a

mal practi ce case against a doctor, or in a famly | aw
case, if it's a custody case between a nother and a

f at her.

Per haps a suggestion that | would nake to
be considered is to task the pattern jury charge
commttees, who are nore or |ess segregated by topic, to
per haps cone up with a bal anced suppl enental juror
guestionnaire that's designed in cooperation with jury
sel ection expert psychol ogi sts and experienced tri al
| awyers to maybe ferret out people who have a bias that
they don't realize that would be relevant to the jury
sel ection, and that would allow both sides to take
advant age of a questionnaire that m ght be nore
reveal ing than any individual questions in voir dire.

The ot her point, which | touched on
briefly, is that if you ask the question -- if you talk
to them about biases too early, they'll feel like it's
sonmet hing to be ashaned of. And the juror experts were
telling nme that at the voir dire stage, you want to
encourage people to admt their biases with statenents
| i ke "Everybody has bi ases and opi nions. Sonme people --
based on their |ife experience, based on how they were
educat ed; | have biases; the judge says | have bi ases.

We all have biases. There's nothing wong wth biases.
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The jury selection is the tinme for us to find out about
what your biases may be so that we pick the very best
jury." So the enphasis is to open the jurors up on voir
dire by not telling themthat biases are bad and then
wait until they're in the box if you say that, if it has
any effect at all.

Anot her recommendation | got from one of
the juror consultants was that we could really greatly
| nprove the quality of our juries froma standpoi nt of
inmplicit bias if we didn't try to rehabilitate a juror
who has expressed a bias wth generic or perfunctory
guestions like, "Well, wouldn't you follow the | aw as
given to you by the court,"” or "Wuldn't you apply the
facts to the law as given to you by the court?" Those
perfunctory, rehabilitated questions are a way of
mnimzing a jury -- a venireman's adm ssion of a bias,
and that adm ssion of a bias is very valuable and may be
very indicative that that juror should not sit either in
the eyes of the court, challenge for cause, or at |east
for the litigants in one of their six perenptory
strikes.

So this particular individual's feeling
was that much nore inportant than what we put in our
I nstruction about not being biased, prejudiced, or based

on synpathy is to take expressions of bias nore
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seriously when we get themand for the judges to be
proacti ve about weedi ng people out if they've expressed
a bias, even though they m ght agree, "Yes, Judge, if
you gave ne the law, I would followit," which doesn't
address the question of the bias at all really.

One of the things that concerned ne was --
one of the case -- one of the issues |I've had as a juror
s jurors making up their mnd too early when |I'mthe
respondent. And sone -- |'mnot always a defense | awer
or always a plaintiff's lawer. Sonetines |I'm
petitioner. Sonetines |'mrespondent.

So it's an issue, and | think it's an
| ssue that we should consider commenting on, which is
that as a nenber of the jury, you should not make up
your mnd until you have heard all the evidence and
until you have had the opportunity to hear what the
other jurors think after you' ve deliberated because
there is -- if you do studies of the psychol ogy of
humans meki ng judgnents, people nake judgnments too
early, and then that colors the way they hear the
evi dence and the way they renenber it -- that's in the
I nstructions -- is that you can be biased by -- if you
junp to a hasty conclusion, it can affect what you see
and hear, what you renenber about what you see and hear

and how you nmake decisions, and that is well grounded in
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t he psychol ogical literature.

And the danger is not that you're going to
make a decision at the end after balancing all the
evi dence. The danger is you're going to junp to a hasty
conclusion, or as this instruction says, junp to a
conclusion too early, making up your mnd too early, and
t hen you don't hear the evidence; you don't hear the
opposi ng ar gunent .

So it seens to ne that as inportant as
t hese instructions here are, an equally inportant
instruction is "Don't nmake up your mnd until you've
heard all the evidence and had a chance to deliberate,"
and that is the kind of instruction that you could give
when you're sending the jury -- when you're swearing
themin, after you' ve sworn themin and they're about to
start the evidence.

And from ny standpoint, the judge ought to
do it at the end of every day: "Now, |adies and
gentl enen of the jury, you have not heard all the
evi dence yet. Renenber you're instructed not to make up
your mnd until you' ve heard all of the evidence, you've
had the opportunity to hear the other jurors in
deliberation.” To me that is as inportant as inplicit
bi as and shoul d be consi dered.

Now with regard to the specifics of this
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i nstruction, | wll just note that reasonably, naturally
and perhaps unavoidably, it's all based on paradi gm of
being in the sane courtroom |'mnot sure that that
paradigmw |l hold in all instances, so we probably need
to do a version of this to use in Zoomtrials that
doesn't say, "Well, you are in the courtroont or
"evidence admtted in open court," "in this courtroom
open court, open court, in the courtroom"

It's -- we need to probably find a
different way to say that if we're going to all ow Zoom
trials. And the word I'mgetting, both fromthe high
| evel and the low level, is that Zoomtrials have proved
to be very useful. The information |I'mgetting is that
we are greatly diversifying the jury pool with Zoom jury
trials, jury selection process, because peopl e that
woul d not otherw se be able to cone downtown, don't have
a car, don't want to take three transfers on the bus or
what ever, are participating nore in the jury selection
process, and that is a blending effect.

Al of these jurors are going to have
inmplicit biases, but the broader and nore diverse your
jury pool is, the nore of a m xture of diverse biases
you're going to have, which is mybe one of the reasons
why the jury result is better than just having an

I ndi vidual arbitrator or judge deci de because you get a
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| ot of different perspectives, a |lot of different
inplicit biases that all air each other out and then
they arrive at a result.

So while I -- | don't have any objection
to the | anguage, but let nme say one thing. The second
instruction to the jury right before they're to go out
to deliberate, this instruction is supposed to repeat
the first instruction, which is when they first start to
hear evidence, but we've left out in this description of
maki ng up your mnd too early feelings, assunptions,
perceptions, fears and stereotypes, in effect how we see
and hear, but we elimnate or we omit how we renenber
what we see and hear.

At the stage of the trial when they're
expected to renenber what we see and hear, we drop the
comrent fromthe instruction at the beginning that they
affect how we renenber what we see and hear. That's
probably just a typo, but clearly it deserves to be in
the charge that's read to the jury right when they're
going out to deliberate. So generally, | think this
| anguage is an inprovenent. | think that it's probably
not going to make nmuch of a difference.

And if we do nake a final vote today,

t hen, you know, just as private citizens, we have to do

what we can; but if there is roomfor the opportunity to
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consi der expanding the juror questionnaires or having
suppl enental juror questionnaires or reinventing our
approach to challenge it for cause, | think that would
be beneficial .

So, Chip, thank you.

CHAI RVAN BABCOCK: Thank you, R chard.

Judge Estevez.

HONORABLE ANA ESTEVEZ: So | have one or
two comments, the first one being | don't think this is
going to be very hel pful because of when we're giving it
to them W're talking about inplicit bias, which is a
bias they're unaware of. And so if you want it to be
effective, it has to cone before we do voir dire because
they're not aware of it, so if you give themthat
I nstruction, then they'll be thinking about the
guestions that are asked to determ ne whet her or not
t hey have this bias.

And at the point that you're just giving
them an instruction with no thought about it, because
now t hey' ve al ready been picked, we don't know whet her
or not the attorneys went into inplicit bias or not, but
we do know they never heard about it until they've been
seated as a juror, and they have -- no one asked a
guestion regardi ng those biases that they were

absol utely unaware of, which is the definition.
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So | don't think this is going to be
hel pful at all. | don't think they're going to be
|istening to the evidence thinking, "Ch, | wonder if |
have a bias |I'munaware of now' if you haven't given
them the instruction before you started with di scussing,
you know, the overall case and what biases they may
have. So | think that it's probably too nmuch, too |ate.

The second thing, because of the
pl acenent, | don't know that it's helpful, and it just
struck ne -- it was very odd when | read it as the
judge, because I'mthe one that's reading this charge,
and it says "Everyone, including ne." WlIlIl, that could
be hel pful before voir dire because then |I'm not sham ng
people, but at this point, they're sworn in. And |
don't know -- it seened to throw the focus off of them
tone. And | don't think that there's a sham ng issue
at this point because they either have that bias and
they're seated in the jury and they're unaware of it so
they can't set it aside, or you discovered it prior
because you -- prior to them being seated, so those are
ny two overall concerns.

And, you know, | think it's just -- if |
was -- read this as a -- even as a lawer, it's not --
It wouldn't nake any difference. Either the | awers

really discuss these issues and did a good job -- |
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mean, we have -- |'ve sat through a lot of really good
voir dires, and the ones that cone out and just start

t al ki ng about beauty contests with five-year-olds and
you're the grandparent, and they're going to pick their
grandki d over everyone else, | nean, they get those type
of thoughts in the juror's heads right at the begi nning
so that they can really start thinking and eval uating
their own feelings about these specific things.

And if you don't have a |lawer that's
going to do that, you're -- this is just neaningl ess.
It's just nore words that nean nothing. No one gets to
explain it except at the end, which they can tal k about
that anyway in their closing argunents because you
al ready have the words "Do not |et synpathy, bias, or
prejudice get in" -- you know, "get in your way," SO
t hose are ny thoughts.

| would elimnate including nme and - -

unl ess you give themto -- ask us to give them an
i nstruction before voir dire, | don't think it's
hel pful .

CHAI RMAN BABCOCK:  All right. Thank you,
Judge.
Kennon.

M5. WOOTEN: Thank you very nuch.

First | wanted to just give a little bit
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nore history on this proposal. It started with the
Austin Bar Association Equity Commttee suggesting that
per haps sone anendnents to the standard jury

I nstructions to address inplicit bias would be hel pful.
That conmttee also did sone work to propose potenti al
changes to the state or jury instructions, and there's
communi cation between that commttee and the State Bar
Court Rules Conmttee, so just wanted to put that in the
record.

The other thing that | thought m ght be
hel pful to put on the record is that the State Bar Court
Rul es Conmttee had a fairly significant anmount of
di scussi on about whether to use the phrase "inplicit
bi as" in the instructions and ultimately and
del i berately chose not to because that phrase sonetines
can trigger strong enotions in people one way or the
ot her even though it's a phrase used to describe
sonething that |I think we all experience everyday or
al nost everyday of our |ives.

In that regard, in terns of timng, |
don't recall there being a discussion at the State Bar
Court Rules Conmttee | evel about whether to include
this | anguage before voir dire. And that could very
well just be a lapse in ny nenory, and | can follow up

with nmenbers of that commttee and report back to the
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court or this full commttee, if that would be hel pful;
but for what it's worth, | agree that it nmakes sense to
address this concept earlier in the process.

I think that saying everyone has these
bi ases is very inportant. | think it should be said
every time. | think people do have a reaction inside
sonetines to the notion that they can't be fair or that
t hey have these biases, and sonetines that reaction is
negative even though | think there's recognition here
and el sewhere that we all experience these inplicit
bi ases, and it's not a judgnent of character.

In regard to the | anguage itself, there
was a |l ot of discussion at the State Bar Court Rules
Comm ttee about trying to wite this in a way that would
be easily understood; in other words, in plain | anguage.
If there was a mssing of the mark, it wasn't
intentional. But I wll say that in the past, ny
recollection is that this commttee, the Suprene Court
Advi sory Commttee, has turned to people |ike Professor
Wayne Sheat hes (phonetic) who are very good at witing
things in plain | anguage and perhaps better than we are.
So | don't think it's the end necessarily of the
| anguage, and there are experts out there we can turn to
to facilitate the process of witing this in a way

that's nore easily understood and has | ess of that
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| awyerly feel that | think Judge Yel enosky was picking
up on in his coments.

The final point | just wanted to nmake is
in regard to jury questionnaires. That wasn't, of
course, part of the task at hand, but | conpletely agree
with Richard' s comments that we need to do nore in that
sphere than we are now. |In every case | have that's
conpl ex, there is a process of crafting a jury
guestionnaire with the other side. It can be
protracted. Sonetines it's not, but it always takes
tine.

And |'ve never had a case that's conpl ex
in nature for which the standard jury questionnaire
really noved the needle nuch. And | think that a jury
guestionnaire, when crafted well, can do quite a bit of
work and save tine in the voir dire process in jury
proceedi ngs. Thank you.

CHAI RVAN BABCOCK:  You bet. Thanks,
Kennon.

Ni na.

M5. CORTELL: Thanks, Chip.

| just want to nake a couple coments.
One, as everyone's already noted, this is a very
conplicated issue. | don't think anyone thinks that a

coupl e of sentences are going to counter |lifelong held
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bi ases, if you will.
That said, | think we -- it 1Is incumbent

on us to try and not let perfection be the eneny of the

good. | think both because it m ght have an effect, it
will be certainly well intended and is needed. And I
also think -- and | think we all need to think about
this -- that fromthe viewpoint of the judicial system

itself, to recognize this issue and try to find a way to
address it, is a very inportant nessage that the
judicial systemshould be sending. And as part of the
armof that process that (audio distortion), | think it
I's our responsibility. Wen and where we say it, the
exact words that are going to be used, | know, wll be
wel | considered by this group and others, but | don't
think sinply because we don't think we can solve all the
probl ens here that we should shirk away from our
responsibility.

CHAI RMAN BABCOCK:  Terrific.

Buddy Low.

Thanks, Ni na.

Take yourself off nute, Buddy. It's a
little button with a m crophone and a |line through it.
There we go.

MR. LON Can you hear ne now?

CHAI RMAN BABCOCK:  Yeah, you're good now,
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Buddy. Thank you.

MR LON Okay. You're instructed that as
a juror, you' re the sole judge of the credibility of the
W t nesses and the weight to be given their testinony.

Now, am | prejudiced against a man that's
shifty-eyed? Am /| prejudiced against a nan that won't
answer the question directly? Am| prejudi ced agai nst
sonebody that keeps |ooking down at the floor? What --
that's the way | weigh what a person is saying, if they
are direct or sonebody that just spurts things out. |Is
t hat prejudice?

CHAI RMAN BABCOCK: Is that a rhetorical

guesti on?

MR LON Yes. | nean, it says that,
Don't let your own belief -- junp to concl usions based
on personal |ikes, dislikes, generalizations,

prej udi ces, synpathy, stereotypes. Al those are
stereotypes, people -- they | ook down at the floor |ike
that. | weigh that as sonething.

How do you wei gh the juror wthout
consi dering things you consider in determ ning whether
sonebody is telling the truth or not? 1've raised the
guestion. That's all.

CHAI RVAN BABCOCK: Good questions, Buddy.
Thank you.
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Marcy, got any answers?

M5. GREER  Well, | think those questions
go nore to determning the credibility of the juror than
the issue of inplicit bias, which is, you know -- |
mean, |'ll share with you-all that | did an inplicit
bias thing on that Harvard -- it's a test that you do
qui ckly that Dr. Banaji devel oped. And you answer a
bunch of questions rapid fire, and it turns out that |I'm
bi ased agai nst worki ng nons, which who knew? | nean,
|"ve fought my whole |life to help working nons. |'ve
wor ked ny entire career, but apparently | hold an
inmplicit bias, and it was really -- | didn't share
anyt hing about it for about a nonth because | was so
horrified; but then | started thinking about it, and I
t hought what if |I'mevaluating a young wonman | awer
differently because she's a working nom because of this
inmplicit bias? And you don't know where they cane from

But | think it's inportant to flag the
| ssue that you could be judging the credibility of that
person based on sonething that's beyond their control,
not shifting eyes -- | nmean, | agree with you, Buddy.
mean, if soneone's not |ooking at you and doing all
those things, that's totally fine, but | think this --
the instruction goes nore to the concept of do you --

are you less trustworthy of -- there's actually one on
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men in bowties. If you really have an issue with
peopl e who wear bow ties, sonetines you judge their
credibility.

| mean, | know that's kind of a funny one,
but the reality is is a lot of people hold, you know,
sone bias where they're going to tend to judge sonebody
a certain way, maybe because it's a wonan with a
hi gh-pitched voice and she seens a |little too flustered
or sonething like that or a man who's tall and
apparently we think that they are better |eaders for
sone reason. But those are all the kind of things that
go into it.

And | thought Judge Estevez's point was
really very well-taken, which is, this is the hook given
by the judiciary, to Nina's point -- properly so, that
then the good | awyers can take a hold of and bring out
exanpl es of biases that people can relate to because |
do think we kind of tend to give credit to the people
that we feel are nost |ike us and then are nore critica
of the people that are not. And | think this is an
| nportant rem nder that the judiciary can give.

And, you know, the devil's in the details,
and maybe going with the | anguage that's kind of been
proven so far and continuing to learn fromit is a good

idea, but | think it's inportant that we start this

KENNEDY REPORTI NG SERVI CE, | NC.
512.474. 2233 order @ennedyreporting. com



© 00 N o 0o A~ w N P

N NN N NN R R R R R R PR R, e
o N W N P O © © N O U M W N P O

32761

conversation and start people thinking about it, even if

one or two or three jurors really think about this

i nstruction. | thought it was really inportant that so
many jurors -- juries had actually tal ked about this
instruction in the cases where it was used. | can't

remenber who brought up that point, but | think that's
sonet hing that was inpressive to ne.

CHAI RVAN BABCOCK: Great.

Judge Sal as- Mendoza.

HONORABLE MARI A SALAS- MENDOZA: | don't
think I was going to say anything new, but unless we had
jurors do one of those quick Harvard tests before they
cane into jury selection, we don't get an inplicit bias
wi th | anguage, for the nost part. | just don't think we
get there.

And then if we do that, then we're going
to have those jurors that find out about an inplicit
bias that really surprises them And so if it matters
in a case, they're going to spend the whole trial over
crediting that bias that they have, and we don't want
that either. And so | think it's so conplex that we

can't really address it for jury selection purposes.

And | agree -- | think it was Judge
Yel enosky -- or not -- Yel enosky who said, you know,
when you read it -- I've read it before it canme to this
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committee, and | thought, "Wat does that address? How
does this fix anything?" R ght? Just seens like a
whol e ot of nore | awer words that really doesn't get
to where we want to be. But | think sone of the | ast
few comments really sort of enphasize why it's inportant
tone, is that it's inportant that it's comng fromthe
| awyers, that it's comng fromthe judiciary. |t m ght
not be perfect, doesn't get it all the tine, but we're
saying it's inportant that we |ook at how we eval uate
evidence and try to do it with a mnd toward checki ng
our bias that we may not know about.

And then | also think it gives good
| awyers an inportant thing to think about as they do
their own jury selection preparation, as they | ook at
the juries they see, because we know that |awers al so
cone to their jury selection decisions wth bias. But
If we are saying it fromthe judiciary side, we're
giving the cue that the judge needs to be checking their
bi as, the | awers needs to be checking their bias, and
t hose thoughtful jurors that kind of get it will give
t hem sone pause.

So I'mwith Nina on this one, and | think
Kennon said it too. It may not be perfect, but we've
got to try, and there's no harmin trying. | think, you

know, maybe there's sone tweaking in the | anguage, but
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we're lawers, so it's going to be wordy anyway, but |
woul d say we've got to nmake the effort.

CHAI RMAN BABCOCK:  Yeah. Thank you,
Judge.

Judge Yel enosky.

HONORABLE STEPHEN YELENCOSKY: \Well, we
certainly got the discussion going, whichis what |'d
hoped we' d do.

You know, what Richard said got ne
t hi nking a | ot about whether or not we're trying to get
the person to recognize their bias and then avoid it or
whet her we're trying -- or both -- trying to sinply
enabl e attorneys to signal to jurors and be enpowered to
talk to jurors about this.

One other elenent | guess of that is to
enpower the jurors, sonme of whom-- there's a diversity
of opinion that, you know, the |anguage coul d enpower
jurors to say, "Well, | think, you know, that's a
stereotype,” or sonething like that.

I"mall for saying sonething but
overall -- you know, for the reasons that everyone said,
but it seens to me if you |looked at it as are we going
to really change a person, if we could change a person
by having themsit in a trial for a while and get rid of

a racial bias or sonething, then, you know, we could
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solve the racial problemin the United States just by
havi ng everybody sit on a jury trial. | don't think
people sit on a jury trial and cone out of there, you
know, wi thout any of the biases that they cane in wth.
So I don't think we're going to change people. And it
Is inportant, as Richard said, to be able to truly find
out what biases are.

And | am concerned if you say this too
early on that people wiill sinply deny it because they
don't know that they have it or they have been -- by
hearing the instruction, they cone to the concl usion
that they shouldn't have that, and they're not going to
admt to having it.

And there is arole, | think as |I've heard
judges, in ternms of rehabilitation, that's a problem
for -- that's a problemw th judges sonetines because
they'Il allow rehabilitation, which is not really
rehabilitation. And, you know, judges need to stop
doing that, | guess because there aren't any magi c words
anynor e.

So that's a roundabout way of saying |
t hi nk we should work on this. | do think we should cone
up with sonme | anguage, but | think we probably need to
keep in mind the limtations that it will have in

affecting the jurors in the way they think in a trial.
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It's inmportant for the profession to say
it, but | think the diversity of opinion also, as
Richard said, is really inportant. In ny courtroom --
outside nmy courtroomin the hallway, | had a series of
hi storical photos that | got fromthe courthouse, and
one of themwas a photo of the -- at least it clained to
be the first jury trial -- or jury in Travis County with
an African American sitting on that jury, and obviously
sone tinme ago but not that |ong ago. Cbviously having a
person of a different race on a jury is going to be very
significant.

And that -- you know, when we tal k about
t hese things, you know, are people shifty-eyed or
what ever, you know, that's what people take into account
on credibility. The problemis -- what we're really
tal king about is racial, gender, nmaybe accent, sonething
li ke that; but it's really a racial and gender issue,
and we're not going to say that. So I'mstill perpl exed
by the whol e thing.

CHAI RVAN BABCOCK:  Thank you.

Har vey.

HONORABLE HARVEY BROMWN: Well, | just want
to agree wwth the comments that this is inportant for
the judiciary, and | think it needs to be said.

| also think it's inportant that it be in
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the court's charge because not only would it allow the
| awyers to talk about it, but it allows the jurors to
tal k about it anong thenselves, and | think that could
be val uable in particul ar cases.

As to what is said, nmy inclination is to
agree with Richard's comments that doing it before voir
dire wll actually stifle conversation. And | think the
jury consultants that I have worked with in voir dires
| ve done, you want as much free di scussion as you can
possi bly get, and anything that m ght possibly keep that
fromoccurring is a bad thing. So | think giving it
after they're chosen is the right tine.

| Iitke the fact that it's redundant. And
| know Stephen said that he didn't |like the fact that it
Is redundant. | like it because it enphasizes it, and
It says it a lot of different ways. And | think when
you' re making a point, sonetines you want to nake t hat
poi nt just one tinme, but sonmetines it's really inportant
I f you want to nmake it two or three tines. And so |
t hi nk the redundancy here has a purpose.

| think Stephen's idea of a exanple would
be good if we can cone up with one to nake it conme to
life. MNone cones right immediately to m nd, but I
t hought that m ght be a good idea.

" magainst the idea of giving it every
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day. | think at the end of day, jurors are ready to go
home. And to have to formally read sonething | think
woul d actual ly be counter-productive.

I, at the end of the day, would give a
qui ck rem nder, you know, of sonething about |ike not
di scuss the case anong yoursel ves or sonething, but it
woul d be very informal, and because it was informal,
they'd listen. But if | had to turn and read the sane
thing day after day, | think the jurors would basically
start to tune it out. So I think it would hold nore
weight if it was given twice during the trial and |eft
it at that.

So anyway, | think it's a real good
effort. | thought it was really well witten. If we
want to get sone plain | anguage person to help us, that
woul d be fine, too, but | thought it was very well
witten in a very plain | anguage nysel f.

CHAI RVAN BABCOCK: Great. Thank you,

Har vey.

Yeah, Bill.

HONORABLE BI LL BOYCE: |'min agreenent
wi th everything that Judge Brown just said.

| make this observation. One of the
things | would want to think through is how does the

addition of this |anguage interact wwth a presunption
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that the jurors follow the instructions they're given,
and how, if at all, does that inpact appellate review of
j udgnent ?

And in specifics, | think the concepts are
appropriate and, for all the reasons that have been
stated, are appropriately and necessarily put in the
char ge.

I think additional discussion is warranted
when we tal k about | anguage, and |I'mgoing to
specifically focus on the part of the proposed revision
t hat says, "You nust not junp to concl usions based on
personal |ikes or dislikes, generalizations, prejudices,
synpat hi es, stereotypes or biases.”

My observation would be that the broader
we nake this | anguage, the nore potential power we're
giving a presunption on appeal that the jury follows the
Instructions that it is given. And so when | see a word
| i ke "generalizations", that's a very broad word.
wonder how that interacts with generalizations that are
not necessarily tied to concerns about bias. |[|'Il give
you a for instance.

If there is a fight in a case where
there's a corporate defendant and a generalization is
made that all corporations are greedy, how does that

interact with this instruction?

KENNEDY REPORTI NG SERVI CE, | NC.
512.474. 2233 order @ennedyreporting. com



© 00 N o 0o A~ w N P

N NN N NN R R R R R R PR R, e
o N W N P O © © N O U M W N P O

32769

These proposed instructions are ained at a
specific topic. | think sone care and attention to
maki ng sure that the list of |anguage that we use, the
synonyns for the terns that we were using, are
appropriately enconpassing the specific concerns that
pronpt this instruction and are not so broad that they
| npact ot her types of things that can go on at trial
t hat per haps becone the subject of a presunption |ater
on.

So to sumup, the concept is sound, |
think -- and appropriate and necessary. | think the
nore addi ti onal words beyond stereotypes or biases that
are referenced in the charge, the nore opportunity there
I s for perhaps sone broader reach than this instruction
I's intended to have.

CHAI RVAN BABCOCK:  Thank you, Bill.

Roger.

MR. HUGHES: Al | really want to say, |
appreciate a lot of the coments earlier. And there may
be a good reason for developing a different instruction
to give at the beginning of voir dire. Let nme say why |
t hi nk that.

Most of the cases that conme up for jury
trial just don't warrant, and at least in a civil case,

el aborate questionnaires for jurors. Judges don't want
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to wait for jurors to fill out pages of interesting
guestions. They just want to get warm bodies up in the
courtroomso that you can voir dire them and sel ect the
jury. Sane thing for the jurors.

So | think an instruct -- sone sort of
Instruction simlar to this one would be a useful
| aunchi ng point for the | awers and the court first to
create an atnosphere where jurors understand why they're
bei ng asked these questions and it's just the | awers
just being nosy, et cetera, et cetera, creates an
at nosphere they understand why they're being asked these
guestions and what a truthful answer would | ook |ike and
that they will be respected.

The other thing | want to say is, nmaybe
even within the commttee there's sonething of a
generation problem \Wen you're ny age, you tend to
t hi nk of biases and prejudices in terns of race,
religion, et cetera. |'mbeing told now that the
probl ens that people conme to the courtroom have to do
with fear and suspicion, fear about governnent
officials, you know, and wanting to know whet her you got
a Dor an R after your nane, distrust of authority, et
cetera. |It's not just the old prejudices that the
way -- the classifications when | was in ny 20's and

30's, but it's suspicion about authority figures and

KENNEDY REPORTI NG SERVI CE, | NC.
512.474. 2233 order @ennedyreporting. com



© 00 N o 0o A~ w N P

N NN N NN R R R R R R PR R, e
o N W N P O © © N O U M W N P O

32771

maybe even about the judge, which is why | suddenly |ike
the instruction where the judge says, "even |," because
we' ve just gone through four years where people wanted
to engender distrust of the judiciary and the courtroom
because of, you know, who appointed you to the bench,
what party did you run with, et cetera, et cetera.

And maybe it's sonething to open it up
to -- an instruction at the beginning to nmake peopl e
understand that this is the sort of things we're going
to be -- we nay have to tal k about.

| think it would be very helpful to
getting themto open up. W may not change m nds, but
we'll sure help |lawers and judges pick |awer -- pick
the jurors who just shouldn't sit on the jury. So |'ve
said ny piece. Thank you.

CHAI RMAN BABCOCK: Great, Roger. Thank
you. And | tell you what: Your timng is pretty darn
good. We're ready for our afternoon break, alnost to
the mnute. So good timng on your part.

And there is a comment that has been --
there's sone chats in the chat room so we can | ook at
t hose, but we'll be back in 15 mnutes at 2:45. So
we'll stand in recess for now. Thank you.

UNI DENTI FI ED SPEAKER. Recordi ng st opped.

(Recess: 2:29 p.m to 2:45 p.m)

KENNEDY REPORTI NG SERVI CE, | NC.
512.474. 2233 order @ennedyreporting. com




© 00 N o 0o A~ w N P

N NN N NN R R R R R R PR R, e
o N W N P O © © N O U M W N P O

32772

UNI DENTI FI ED SPEAKER: Recording in
pr ogr ess.

CHAI RVAN BABCOCK: So we're back -- we are
back on the record. And Eduardo has his hand up.

Eduardo, do you want to contribute
sonet hi ng.

MR. RODRI GUEZ: Yeah, | just want to tell
everyone that in ny experience in trying cases and in
talking to jurors afterwards, they really do pay
attention. And |I've sat on juries. |'ve beenin --
called to several jury panels, so |'ve sat out there
with the people without themknowing I was a | awer.

And, you know, people tend to conplain and
bi tch and noan about, you know, |osing a day at and
going to the jury panels and so forth; but once they get
on a panel, once they get in front of a judge, they
really start paying attention to what's going on. And
they do pay attention to what the judge tells them about
t he whol e process and the instructions that he gives.

And so that being said, it's inportant to
me that we continue to have | anguage that the court
gives to jurors about bias and prejudice, and | guess
echoing a lot of what Richard has said; but | think it's
| nportant that we know that jurors, once they get in a

panel in front of a judge, not the big jury panel, but
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I ndi vi dual panels that are being selected for jurors in
a particular trial, they really start paying attention
to everything that the judge says.

And in talking to themafter many trials
that |1've |ost, they have taught ne that they pay
attention and do the very best that they can to foll ow
all of the jury's instructions -- | nean, all of the
I nstructions, including calling each ot her out when
they're bringing up issues that mght be -- where they
m ght not be following the court's instructions on bias
and prejudice. | just want to let y'all know that.

CHAI RMAN BABCOCK:  Thank you. |'m just

going to disagree with one thing, Eduardo. You have not

| ost many jury cases, so I'll dissent fromthat
st at enent .
Judge M skel .
HONORABLE EM LY M SKEL: | think just to

summari ze what |'ve heard a | ot of folks saying so far
Is, we don't think this instruction will actually change
anything, but this is an inportant subject and the
judicial systemneeds to send a nmessage about this. And
SO |I'mjust questioning whether the jury instructions
are the best place for that because | think the rest of
the instructions tell the jurors what to do, |ike, you

know, don't flip a coin, don't trade your votes, don't
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make up your mnd first and then figure out the nunbers.

| guess I'mjust wondering, what is a
juror going to do after reading this instruction? You
know, we're telling the juror, "Don't nake a decision
pl aced on biases you don't know you have." The whol e
preceding voir dire process, the purpose of voir dire is
to get into investigating bias and tal k about -- you
know, tal king about bias, so |'mnot sure what this
particul ar change adds.

CHAI RMAN BABCOCK: kay. Thanks, Judge.
It's a very salient point.

Pr of essor Carl son.

PROFESSOR CARLSON: Looking at it froma
big picture, in response to what Judge M skel | ust
di scussed, | think it's really inportant that we
enphasi ze to the jury that you decide the case on the
adm tted evidence because | don't think a lot of jurors
really think about that enough as opposed to what they
bring with themas they walk in the door. That's it.

CHAI RMAN BABCOCK: Al right. Thanks,
El ai ne.

Kennon.

M5. WOOTEN: | | ove foll ow ng Professor
Carl son because | can say | agree conpletely.

CHAl RMAN BABCOCK: That's what we do with

KENNEDY REPORTI NG SERVI CE, | NC.
512.474. 2233 order @ennedyreporting. com



© 00 N o 0o A~ w N P

N NN N NN R R R R R R PR R, e
o N W N P O © © N O U M W N P O

32775

her .

M5. WOOTEN: Yes. Yes.

['l'l add that we already have in the
standard jury instructions | anguage about bias and
prejudi ce and synpathy. Right? So this isn't a novel
concept. |It's already there.

And part of what the goal was, underlying
the additional |anguage, is to get the jurors to think a
little bit nore about these things that shape our
deci si on- maki ng wi t hout us even being aware of it.

And | know that we're not going to solve a
problemrelating to inplicit bias with sone additional
words in jury instructions, but it's amazi ng how
power ful recognizing this thought process can be in
relation to how we assess ourselves and the decisions we
make. At least for ne in delving into inplicit biases,
| ' ve discovered things about nyself that | wouldn't have
had | not gone there, had | not ever thought about it.

And so | don't want to discount the power
of putting sone additional words in these instructions
to help the jurors think a little bit nore about what it
means when we say, already in the instruction, "Do not
| et bias, prejudice, or synpathy play any part in your
deci sion."

W get themto think a little bit nore
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about what we nean by that and delve a |little deeper,
and | don't see harmin that. | don't think it's the
solution to inplicit bias and what that can do in regard
to our decision-making that's not ideal for juries and
deci si on- maki ng processes in the judicial system but |
go back to what ot her people have said in that this is
I mportant. And | don't want perfect to be the eneny of
good in doing sonething nore than we' ve done already to
hel p jurors and potential jurors think about how
i nmplicit biases could shape their decision-nmaking
processes.

CHAl RVAN BABCOCK: Great. Thanks, Kennon.

Sorry. David -- no, Lisa Hobbs then David
Jackson.

M5. HOBBS: Wll, and also to foll owup on
that and to sort of answer Judge M skel's question that
| think was nore rhetorical than deserve an answer, but
| can't find it right now as | was preparing what |
wanted to say, but in the nmaterials | read |ast night,
there was a Dallas County pilot programthat used
inmplicit bias instruction as a pilot program and the
result -- and then they surveyed the jurors afterwards,
and it was a significant nunber of people who -- jurors
who said, "It did nake ne stop and think," nmuch |ike

what Kennon is saying this process as we've tal ked nore
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and nore about inplicit bias over the |ast few years has
done for her. These jurors are saying, "l noticed that
instruction, and | think it made a difference in how I
deliberated in the case." And it was a pretty high
nunber, over 50 percent. And I'msorry, | can't find
where | read that now. It nmay be because we got 31, 000
pages of things to read in one night.

Anyway, that's ny comrent.

CHAI RMAN BABCOCK:  kay. Thanks, Lisa.

Davi d Jackson.

MR, JACKSON: | just have a quick
procedural question. |'ve noticed that we've had a | ot
of chats popping up on the screen. | think we need to
make it clear whether we -- those chats are on the

record or off the record because | don't think our court
reporter has the ability to listen to what's going on
and read the chats.

CHAI RVAN BABCOCK: Yeah. And that's ny
fault. And then currently, they are not part of the
record because | have not been --

MR JACKSON: Ckay.

CHAl RVAN BABCOCK: -- reading them out as
| did at the last neeting. And so I'll try to do
better, but thank you for pointing that out.

MR. JACKSON: | just didn't want anybody
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to think they were making a brilliant coment that never
got noti ced.

CHAI RMAN BABCOCK: No. Very, very
apropos. And | didn't frankly notice the chats until
the | ast break, so I'll try to do better.

Scott Stoll ey.

MR. STOLLEY: Thank you, Chip.

| think one way to say what we're trying
to do here is to encourage jurors to engage in sone
sel f-exam nation. And although that may be a fool's
errand, even if we can only get one juror in one trial
at atine to engage in nore self-exam nation, | think
we' ve done sonething good. So I'min favor of doing
sonething |ike this.

CHAl RVAN BABCOCK: Great. Thank you,

Scot t.

Let's turn now to our next agenda item
which is jury rules, and the sanme subcomm ttee is
responsi ble for this as the last one. And Professor
Carl son and Tom Ri ney, which of the two of you is going
to present on this, or is it going to be a third party?

PROFESSOR CARLSON: Tomis taking the
| ead.

MR. RINEY: Thank you, Chinp.

CHAI RVAN BABCOCK:  You bet.
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MR. RINEY: W were asked by Justice Hecht
to take a | ook at the jury rul es because he said they
wer e outdated and do not reflect common practice. And
I f you study those rules, you will see that that's a bit
of an understatenent, as we will see in just a nonent.

Secondly, he asked us to consult with the
Renote Proceedi ngs Task Force to see if there's anything
in the rules that would prevent a barrier to renote
pr oceedi ngs.

Qur conclusion is that the only rule that
really woul d have to be substantially rewitten is Rule
226a sinply because it just assunes that the people are
all there present. So depending on what cones up with
respect to renote proceedings, we think that Rule 226a
woul d have to be substantially revised.

Now, one of the things that we want to
point out is that in addition to these Rules of G vil
Procedure, there are statutes on juries in Chapter 62 of
t he Texas Governnment Code. They're also outdated in
many respects.

If you | ook at those statutes, like the
rules, they assune that the jury is actually being
sel ected by pulling nanes out of -- off a jury wheel.
They assune that's physically being done, that they even

contenplated if there were a jury shuffle.
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W tal ked about that on our commttee, and
we don't think -- we could not find -- at |east no one
on our conmttee was aware of a county that does not use
conputers to random ze the selection of jurors. |It's
all oned by statute, although, again, sone of the
statutes are outdated as well.

So one of the things | did was talk to one
of our Texas panhandl e judges who is -- has five
different counties in his district, including Roberts
County, with a popul ati on of 929 people, and even
Roberts County uses a conputer for jury selection. So
unl ess soneone el se has sone other information, we are
goi ng to assune that everybody now uses a conputer and
nobody's using the jury rules.

Before we go into any specific changes,
our commttee al so recommended that we mght want to
take a l ook at trying to put sone of these rules in
pl ain English. | suppose that could al so be said about
a lot of our Rules of Gvil Procedure, but we did
endeavor to try to sinplify some of the | anguage. Not
only do the rules tal k about practices that are no
| onger followed, they use | anguage that it was, in sone
cases, archaic and just difficult to foll ow

So, Chip, if it's okay, I will go through

the rules that we have changed and then just pause at
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the end of each of them Wuld that be acceptabl e?

CHAI RMAN BABCOCK: That would be terrific,
Tom Thank you.

MR, RINEY: Al right. Nowyou'll notice
that in sone cases, we have conbined rules, and the
first place to start would be Rule 221 in your
materials. And we conbined Rule 221 and 222 by making a
Subpart A and a Subpart B. That'll give you an idea of
the nmethod that we were using with respect to sone of
these. And we basically just elimnated the | anguage
about drawi ng nanmes froma jury wheel.

We decided -- the rule initially said that
you could challenge the array if the officer summoning
the jury had not followed the I egal or statutory
requi renments, acted corruptly, or had wllfully sunmoned
jurors. W took out "acted corruptly” sinply because we
woul d presune that if you acted corruptly, you' d not
follow the |l egal and statutory requirenents.

And then, as | nentioned, we put Rule 222
as Part B because that seened to be part of the sane
topic, that is the challenge of the array and what
happened with the outcone.

CHAl RVAN BABCOCK: Hey, Tom Coul d |
i nterrupt you for just two seconds?

MR RINEY: Sure.
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CHAI RMAN BABCOCK: Do you know the origin
of the "acted corruptly" |anguage?

MR. RINEY: W do not.

CHAI RVAN BABCOCK: Does anybody on the
commttee know the origin of that? Yeah, Justice
Chri st opher.

HONORABLE TRACY CHRI STOPHER: Well, sorry.
| don't know the origin of that, but | argue that we
should not take it out. And | think we need to wait and
see what happens in the Brazoria County investigation.
| don't knowif y'all are famliar with that.

MR RINEY: | will add that | becane aware
of that after the tine we changed this | anguage. And
|"'mnot famliar wth the details, but fromthe little
that | know, Justice Christopher, | agree with you.

Bef ore we change that, perhaps we ought to pause a
little bit.

CHAI RVAN BABCOCK:  Yeah.

HONORABLE TRACY CHRI STOPHER: | don't know
what is going on down there either, but, you know, big
I nvestigation.

MR. RINEY: Yeah.

CHAI RMAN BABCOCK:  Yeah. And | don't know
for sure, which is why | asked the question, but I

t hought that that was put in there to cover a situation
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wher e sonebody, you know, m ght have been follow ng the
statutory requirenents and yet had a perhaps bias that

was i nform ng what they were doing, a bias that would be

unconstitutional . | don't know that for sure, but
anyway, | agree that | don't think it should be taken
out. | think it should be left in there, so -- didn't

mean to interrupt, Tom but go ahead.

MR. RINEY: No, not at all, Chip. That's
a good point.

Al though | can't specifically say that the
commttee voted on -- subcommittee voted on this, |
think we would all reconmend that the | egislature take a
| ook at these statutes as well because they just
definitely need sonme worKk.

CHAI RVAN BABCOCK:  Yep.

MR RINEY: Al right. Let ne nention
next that because we have conbined sonme rules, | don't
t hi nk we' ve done a good job going back and renunberi ng
them so these rules would need to be renunbered.

Let's go now to what woul d be the current
Rul e 225 on the next page. The title of that rule is
"Summoni ng Tal esman.” And | want to thank Justice
Hecht. This gave nme the opportunity to add to ny
vocabul ary.

|'"ve | ooked at that rule and never even

KENNEDY REPORTI NG SERVI CE, | NC.
512.474. 2233 order @ennedyreporting. com



© 00 N o 0o A~ w N P

N NN N NN R R R R R R PR R, e
o N W N P O © © N O U M W N P O

32784

real i zed how to pronounce that word and had no i dea what
It nmeant but tal esman, according to Black's

dictionary -- in case sone of you are unfamliar as |
was -- is a person who happens to be standi ng around the
courtroom when you don't have 24 jurors, and they just
grab them and say, "Okay, you're on the panel." That's
a tal esman.

And we don't think anybody does that, and
it mght not be a good idea. So we have recomended
elimnation of that rule.

CHAI RMAN BABCOCK: | wll tell you that in
certain JP courts when they don't have enough jurors,
they'Il go out on the street and just bring sone people
in, but | agree with you. That probably should be
el i m nat ed.

MR. RINEY: Okay. |If there's nothing else
"1l nove on to 226a.

CHAI RVAN BABCOCK:  Yeah.

MR. RINEY: Al right. 226a, you know,
we've treated these separately, inplicit bias
I nstruction and then what we needed to do to update
t hi ngs.

And | apologize. | did not notice until
yesterday that sonme of the redline just did not naeke it

onto this final copy. So the Ianguage that you have for
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226a does not have the redline. Let ne explain what we
did differently.

If you ook at the instructions to the

jury panel and jury, you'll see there on the bottom of
Page 3, it says before we begin, "Please turn" -- well,
it doesn't say please. W added please -- "turn off all

cell phones and el ectroni c devices."

Now we updated the | anguage. It used to
say, "Don't go to social networking websites such as
Facebook, Twitter or Myspace." W think it's better to
refer to "Facebook, Twitter, or other social nedia
pl atforns. "

That sane change is incorporated in --
excuse ne -- Instruction No. 3 on the next page. And
" mnot going to go through each of them but every tine
t hat that | anguage applied, we nade the sanme changes.

Then if you'll go over to Page 5, you'l
see Paragraph No. 6, "Do not investigate this case on
your own." We have given sone nore specific information
about what the jury should not do, taking into
consideration the proclivity to | ook things up on the
Internet. | nean, you know, we've heard exanpl es of
peopl e, you know, sitting there in the jury box and they
hear sonething, and they try to look it up on their

phone i medi ately. And so we have tried in exhibits --
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excuse ne -- in Instruction 6 to go to -- to give sone
speci fic exanples of what the jury should avoi d.

Then we added the next paragraph about
“"This rule is very inportant." And kind of |ike the
di scussion we had a little bit go about the inplicit
bi as instructions, you know, we think the jurors do
listen to what the judge says, and sonetines sonething
specific is helpful. So we've tried to explain why they
shouldn't do that other investigation that their norma
habits woul d cause themto do, and then we add anot her
par agraph that says you must follow these instructions,
and if you don't, it not only mght have to require a
new trial, the judge may al so hold the juror in contenpt
for violating the instructions.

Now, | et me pause there because | think
those are sone of the significant additions that we
added. See if there's any discussion.

CHAI RVAN BABCOCK:  Anybody have any
comment s about what we have so far as Tom has outl i ned?

Justice Christopher.

HONORABLE TRACY CHRI STOPHER: Well, | do
remenber that the pattern jury charge put in that we
m ght hold you in contenpt of court, and the Suprene
Court already took it out. So that particular thing had
been brought up in the Suprene Court Advisory Conmmttee.
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| think you-all approved it. And then in the final ones
t hat cane out, the Suprene Court took it out, just --
before we go into a |ong di scussion about that again.

CHAI RMAN BABCOCK:  Yeah, but we have new
menbers of the court now

HONORABLE TRACY CHRI STOPHER Wl |, true.
Tr ue.

CHAI RVAN BABCOCK:  And sone of those
nmenbers were on the Suprene Court Advisory Conmttee
t hat reconmended t hat.

HONORABLE TRACY CHRI STOPHER:  Tr ue.

CHAI RMAN BABCOCK:  Good poi nt, though.

HONORABLE JANE BLAND: No, | was agai nst
t he cont enpt.

CHAl RVAN BABCOCK: What el se, Justice --

MR. RINEY: Justice Christopher, | think
someone on our conmttee did bring that up. |'msorry.

HONOCRABLE TRACY CHRI STOPHER: COkay. All

right. | nmean, | would like to bring up the shuffle
again, but, you know, I know I|'ve |l ost that vote many
tinmes.

CHAI RVAN BABCOCK: But al ways i n good
spirits.

Li sa Hobbs.

M5. HOBBS: Well, I'll stand wth judge
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Christopher if we want to revisit the shuffle. 1'd |ike
to revisit it too.

Tom did you guys pull up the 1996 task
force? It was like a Jury Selection Task Force? They
did a report, and | think it was around ' 96.

MR. RINEY: Well, the answer is no, we did

not, or | did not.

M5. HOBBS: | mght pull -- actually, it
was later than that. | wasn't practicing in '96, so it
was -- | was rules attorney, | think, so it would have

been |Ii ke 2004 maybe. Justice Hecht m ght renenber.

But sone of these rules, | think it was
nore statutory -- |ike do we need statutory changes and
stuff, but | do think we went through the rules too. So
just -- | commend that to you as you continue to study
t hese.

On 225a, just going back a little bit,
because there doesn't seemto be a | ot of conversation
about that, but as | read 225, it's a random zation
rule. So to the extent you do go out and grab sonebody
off the street, make sure you don't just add themto the
end of the row here. W want you to get them
random zed. Right?

So unl ess there's a statute prohibiting

people from going out and getting people off the street,
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| kind of like that rule being in there that they should
be, you know, shuffled -- not to use the word shuffle
because | don't want to -- you know, that's a | oaded
term but they need to be random zed into the pool that
came in as they were sumoned. So that's just a general
comment about that because it sounds like at least Chip

thinks it m ght be happening at least in JP courts.

And then if we -- this is just -- you said
sonet hi ng about renunbering, and | -- please don't
renunber. |If you -- | would rather have gaps in nunbers

t han not be able to search 226a. Fromresearch

pur poses, like, please don't renunber. Just take out a
rule. That's fine. It doesn't -- so those were just ny
general coments so far.

And just -- oh, I"'msorry, one nore. For
clarification, everything on Page 5 of the pdf under
Par agraph 6 before "Do you understand these
instructions," that whole, |ike, kind of three
par agraphs, that's all new, even though it's not
redli ned as such?

MR. RINEY: Well, to be accurate, |I'm
going to have to | ook at ny --

M5. HOBBS: Okay. |It's okay. | can pul
up ny rul e book too.

MR RINEY: Okay.
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M5. HOBBS: | was just curious if I -- if
that was all newly drafted or if it's kind of just
edi t ed.

MR. RINEY: No. Subpart B is added.

M5. HOBBS: (kay.

MR RINEY: And | think -- well, actually
par agr aph -- Subparagraph E used to tal k about don't
| ook stuff up on the Internet, and what we did was we
expanded that, and then we noved it up fromthe bottom
to the top, nore or |ess, because we thought that it
merited nore attention near the top.

M5. HOBBS: And then the next two
par agraphs, are those just edited or are they brand new?

MR. RINEY. Let's see. The rule -- they
are edited.

M5. HOBBS: Ckay. Thank you.

MR. RINEY: And the -- except for the
par agraph about "each juror nust obey ny instructions,"”
we added that, | believe. | know we added the part
about contenpt of court.

Okay. Just looking at ny rules, it
appears to ne that's a whol e new paragraph, "Each juror
must obey ny instructions."

M5. HOBBS: GCkay. Thank you.

MR. RINEY: And that's ny recollection.
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And the only other significant change in
Rul e 226a is over -- | believe that it's on Page 7, the
sentence before Paragraph 7, we're repeating this
I nstruction about "Don't investigate the case on your

own. And we added the sentence that says "if you
observe any juror violating this rule, please report it
to the bailiff or ne imedi ately."

CHAl RVAN BABCOCK: Great. Does that cover
It, Lisa?

M5. HOBBS:. Yes, thank you.

CHAI RMAN BABCOCK:  You bet.

Rich Phillips.

MR, PHILLIPS: Al right. I'mgoing to
turn ny canera off so hopefully we won't have the sane
probl em as before.

| Itke the change to Internet stuff, but
I"'ma little concerned because it -- well, first of all,
Bing is going to be |like Myspace, or may al ready be |ike
Myspace. And Safari is not a search engine. It's a web
br owser.

So | think we need to be a little careful
about what we -- | nean, | think it's great to tell
them "Don't use any search engines or any electronic

devices," but we need to be sure that we're putting the

right sort of termnology in there and not suggesting
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sonmething is a search engine that is not.

CHAI RMVAN BABCOCK: Great. Thanks, Rich.

MR RINEY: | think we would agree with
you on that. W spent sone tine on this. W were
trying to not get back into another Myspace situation,
and we wel cone any conments on that.

CHAI RMAN BABCOCK:  Richard O singer.
Unnut e yoursel f, Richard.

MR. ORSINGER  Just to foll ow up what was
just said, | did a search for search engi nes, and
Googl e, in 2020, had 92.5 percent of the market; Bing,
2.44; and Yahoo, 1.64. So it's so domnant, | would
suggest we say "li ke Google" and then stop there.

CHAl RMAN BABCOCK: To further their

dom nance.

MR ORSINGER. Well, | think that if we
don't put "like Google," they nmay wonder what we nean;
but if we put "like Safari" or "like Bing" or anything
el se, we'll just confuse them so --

CHAI RMAN BABCOCK:  Okay. Yep.

Al right, Tom you want to keep going
or --

MR. RINEY: Yeah, if that's okay.
CHAl RVAN BABCOCK: Absolutely. Let's do
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MR. RINEY: Let's nove on to 227. Now, |
realize now that there's going to be sone criticismof
t his because we've changed the rul e nunber and noved it.
So et ne explain why we did it first.

Rul e 227 used to be Rule 230, and we have
revised the language a little bit. Let nme read you
current Rule 230 since | did not get that in redline.

It says, "Wien 24 or nore jurors if in the district
court or 12 or nore if in the county court are drawn" --
|"msorry, wong one -- "In examning a juror, he shall
not be asked a question, the answer to which may show he
has been convicted of an offense which disqualifies him
or that he stands charged by sone | egal accusation with
theft or any felony."

Now t hat follows the rul es regarding
chal | enges for cause. And so we thought it m ght make
nore sense to put that question prior to the tinme that
we' re tal king about chall enges for cause because that
woul d seemto be where it would go logically; but,
again, no real -- | don't think that's crucial.

You can see we also tried to rephrase that
rule so that it is -- the language is just a little bit
sinpler. | don't know if we acconplished it or not, but
t hat was our intent.

CHAI RMVAN BABCOCK: | don't knowif this is
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the majority sentinent, but | would join those who said
don't renunber the rule. Just |eave blanks if we have
to.

MR. RINEY: Right. |'msynpathetic to

t hat argument, and we had not thought about that.

Ckay. So what is current -- what | have
now -- let's go to Rule 228, challenge -- we called it
"Chal l enge to Juror."”™ And what we have done there is

basically, this used to be Rule 227, so we probably
shoul d keep it the sane. And |et ne doubl e-check, but I
don't think there were any real changes -- there were no
changes on that.

CHAI RVAN BABCOCK:  kay.

MR. RINEY: And then on 229, we tried to
conbine -- well, we broke down 229 into a Challenge for
Cause, and | think we broke that out -- | think on that
one, we just thought that it read better if we broke it
I nto Subparts A and B.

Hang on, Chip, just a second. Let ne make
sure that's what we did. [I'msorry. M notes are
not --

CHAI RMAN BABCOCK: Okay. That's fine.

MR. RINEY: Okay. Actually, what Part B
does is -- yeah, it just breaks it into tw parts and

tries to clarify sonme of the | anguage.
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CHAI RMAN BABCOCK: Okay. Judge
Chri stopher has a question at this point.

MR RINEY: Ckay.

CHAI RVAN BABCOCK: Judge, you'll have to
unmnut e.

HONORABLE TRACY CHRI STOPHER:  Sorry.

Sol'"ma little concerned about Rule 230
and why it was ever in there to begin wth because when
jurors go through the qualification process, you know,
often a judge is there doing it, and one of the
di squalification matters is that you' ve not been
convi cted of m sdeneanor theft or a felony. So | nean,
they -- jurors are asked questions to showif they've
been convicted, and a person is disqualified if they
have these convictions.

So |"mnot sure where that rule canme from
or why it should be in there rather than just being
rewwitten. You know, and it kind of depends on in sone
pl aces, the, you know, clerk asks all these questions,
but the jurors are always sworn in and, you know, giVing
theman oath in terns of their qualifications, and you
have to say you're qualified. So I don't know. |
wonder why it was ever in there to begin with when, you
know, we do ask people to self-disqualify thenselves in

open court.
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MR. RINEY: W did add in our rewite of
that rule that -- about just not asking it within the
hearing of the other jurors or in the presence of the
ot her jurors.

HONORABLE TRACY CHRI STOPHER: But, | nean,
you know, that happens. That happens when the, you
know -- the jurors are qualified before they ever cone
to the courtroom Right? So, you know -- and in sone
cases, the jurors are qualified in the courtroomwth
all the parties there before voir dire starts. Like in
smal l er counties, that's what'll happen. R ght? But,
you know, in the bigger counties the qualification
happens, you know, in the jury room and you |l awers
never see it. But, | nean, they're asked in open court,
and they are given an oath to, you know, identify
them-- you know, | nean, is it in the courtroon? Well
kind of, and sonetines it is in the courtroom

So | don't know. It's just an odd rule to
me that |'ve never focused on. And before we just
rewwite it, | think we ought to think about it.

CHAI RVAN BABCOCK:  Thank you.

MR. RINEY: You've got a point,
particularly in the smaller counties where they report
to the courtroom

HONOCRABLE TRACY CHRI STOPHER: R ght.
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MR. RINEY: Ckay. Al right. On Rule
231, we did -- we thought that rule really wasn't
necessary because if you take a | ook at Rule 232 -- |et
me explain that. Rule 232, we've changed the | anguage
because the current rules, you know, tend to just talk
about district courts and county courts, and that's no
| onger appropriate because sone county courts-at-law in
certain cases have 12 jurors. And, therefore, we tried
to change the | anguage to tal k about, you know,
situations where it's just either a 12-person jury or a
Si x-person jury, whether it is a 12 or six is determ ned
by the statutes, not the rules.

So we've tried to conbine that with Rule
233 on perenptory challenges. And other than that, we
really didn't nmake any additional changes to the
existing Rule 232 -- excuse ne -- 233.

There was sone di scussion about the notion
to equalize and whet her we shoul d change the | anguage on
equal i zing the nunber of perenptory chall enges, but
after quite a bit of discussion on a couple of different
occasi ons, we decided to keep that |anguage the sane.

Qur experience was that there was a | ot of
case | aw about equalizing strikes back in the '80s but
that there has not been a |lot of controversy since then.

And so, you know, one m ght conclude that there is an
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under st andi ng anong the Bench and the Bar as to what
that ternms neans, and so probably we ought not to
endeavor to try to change that | anguage.

Let ne also nention we added a comment to
what was Rule 233. This has al ways been very puzzling
to nme. The Rules of Cvil Procedure determ ne the
nunber of perenptory challenge for the actual jurors,
but then one has to go to the Texas Governnent Code if
the court decides to seek alternate jurors to determ ne
how many stri kes that you get for alternate jurors, and
It depends on the nunbers of alternate jurors the court
allows: One strike per side for one or two additional
jurors -- or alternates rather -- and nore if there's
nore alternates than that.

So we thought that it would be hel pful
both to the court and to practitioners to add this
conmment about | ooking at the Texas Government Code.

Any questions there?

CHAI RMAN BABCOCK: Okay. Any comments on
the matters that Tom s been tal king about up to this
poi nt? No hands up.

There's one. Justice Christopher.

HONORABLE TRACY CHRI STOPHER: Sorry. So
|'ve got a situation where, as we're going through voir

dire, | keep track of challenges for cause, right, as we
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go through. And |I know that about, you know, two-thirds
of the way through the voir dire, | don't have enough
jurors. Right? So | usually stop then and bring over
nore jurors as opposed to waiting until the very end.

So | don't knowif |I was doing it wong or what, that it
has to be done this way, that it has to be we have to
wait till the very end and | et people nake perenptories
when | know there's not going to be enough jurors.

It's just a question. | don't know the
answer to it. No one conplained, so there was no
appel l ate ruling on ny deci si ons.

CHAI RVAN BABCOCK:  Ah.

M5. HOBBS:. Yeah, then small counties
sonetines you don't know -- you know you're about to
bust a jury, but there's nobody waiting in the waiting
roomlike in Harris County to even call anynore. So
|"ve definitely had judges warn ne: Y all keep it up
and you're going to bust this entire panel.

CHAI RMAN BABCOCK:  Okay. Levi.

HONORABLE LEVI BENTON: There was a
headline | saw | think |ast week fromthe Nati onal
Center of State Courts -- | didn't read the article,
just the headline, and naybe others saw it -- where
Arizona has barred the perenptory strikes. And | don't

know how this discussion is going to end today, but if
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it's going to end -- if it's contenplated that it m ght
end wwth a vote and a recommendation to the court, 1'd
like to see us put that off until we have the
opportunity to consider what Arizona may have done based
on the headline | saw

CHAI RVAN BABCOCK: We'll foll ow your

recommendation if you'll tell us if you're in Arizona.
HONORABLE LEVI BENTON: No, sir. I'm
surprised you would have to even ask. [|I'min Wakanda,

Wakanda Forever.

CHAl RVAN BABCOCK: Ckay. Yeah, | don't
know where this is |eading us, Levi, but we've got -- we
got your thought in the record, so we'll|l keep going.

HONORABLE LEVI BENTON: Ckay. Thanks.

MR. RINEY: Ckay. Let ne nove on to the
next one, which is sone | anguage change in Rule 234. W
were advised that in certain courts, it's not actually
the clerk that handles the challenges -- or excuse ne --
handl es the perenptory chall enges rather, that the |i st
may be delivered to the court's designee. That may be
the clerk, it may not be. So that was the reason for
t hat change.

And we al so made the change regarding if

the case required a 12-person jury and so forth.

Instead it's just saying district court.
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CHAI RVAN BABCOCK:  Prof essor Carl son.

PROFESSOR CARLSON:  Yeah. Tom did you
want to nention anything about Rule 2337

MR. RINEY: Yes, | think | skipped right
over that. Hang on just a second.

Ckay. 233. Elaine, I'"'msorry. \Wich
one? M nunbering is off, so | don't have that right.

CHAI RVAN BABCOCK: C.

MR. RINEY: Okay. I|I'msorry. |'mnot
foll owi ng what you' re asking ne. The one on perenptory
chal | enges?

PROFESSOR CARLSON:  Sorry, Tom No, the
shuffle.

MR. RINEY: Ckay. Yeah, that is the one
that | overl ooked, and | apol ogize for that. And that
was one where we decided not to get into the issue on
the shuffle, but we noticed that the way that the rul es
had been drafted -- that's 224, | think. Yeah, 223 and
224. 223, as it's currently witten, tal ks about jury
list in certain counties, and those are counties that
are governed by interchangeable jury statutes. And they
tal k about preparing the jury list, and then it tal ks
about the shuffle, which is nentioned -- is in Subpart C
of Rule 223, but then it -- Rule 224 tal ks about

preparing the list in those other counties that don't
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have i nterchangeable juri es.

And what we tried to do -- and, again, |
recogni ze the problem of changing rule nunbers now, we
tried to put it all in one rule, and then Part C was the
shuffle. The shuffle of course contenplated a
mechani cal shuffle, so we have now tal ked about random
order. But also on Rule 224, in the counties w thout
| nt erchangeable juries, there's really no reference to a
shuffle, although I know everyone's al ways had the
practice that the shuffle would occur in any county
regardl ess of whether there were interchangeable juries
or not. So by conbining them that was our attenpt to
deal with that, but I do recognize the problemwth
changi ng t he nunbers.

PROFESSOR CARLSON:  Thanks.

CHAI RVAN BABCOCK: G eat.

MR. RINEY: Thank you. That went right

past me.
CHAI RMAN BABCOCK:  Judge M skel .
HONORABLE EM LY M SKEL: | was just going
to ask: | know one of the tasks you were doi ng was

revising for archaic | anguage, and I think the oaths are
very archaic.
I know it says you just have to give those

oaths in substance, and so | have rewitten themto be
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in plain | anguage, but | don't think there's any reason
In 2021 we need to be saying that "you will true answers
give," you know. | think we can put that in alittle
nor e under st andabl e pl ai n | anguage.

I think 226 is a jury oath, and then
there's also a jury oath 236, and | would just request
t hose be noder ni zed.

CHAl RVAN BABCOCK: Thank you. Thank you,
Judge.

For the record, Levi Benton gives us a
link to a news article in Bl oonbergLaw.com U.S. Law
Week, Arizona Bans Use of Perenptory Strikes in State
Jury Trials. And there is apparently an article at that
link that would be informative, according to Levi.

HONORABLE NATHAN HECHT: If | could just
add there, Chip, that is what happened. And the Arizona
Suprene Court did it because they didn't think that
perenptory strikes could be squared with Batson
procedur e.

CHAI RVAN BABCOCK:  kay.

HONORABLE LEVI BENTON:  Sonet hi ng t hat
sone of us have been saying for at |east a decade, but
anyways, thank you, Chip.

CHAI RVAN BABCOCK:  Yeah, you bet.

And we don't have to revisit the shuffle
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that you and | agree on, Levi, wth perhaps others,
but --

HONORABLE LEVI BENTON:  Yeah.

CHAI RMAN BABCOCK: -- we've | ost that
fight at least to date.

HONORABLE LEVI BENTON:  Well, no -- oh,
yeah, today. Right.

But just to reiterate, | do support sone
of the suggestions of the conmttee. Al | ask is that
bef ore any recomrendati on goes to the court, maybe we
m ght study in nore depth of what Arizona has done. |
don't think anyone on the conmttee woul d argue that
Arizona is a bastion of liberals, so anyway, that's ny
coment .

CHAI RVAN BABCOCK: Thank you.

Anybody el se?

Tom back to you, | guess.

MR. RINEY: That's pretty much it, Chip.

CHAI RMAN BABCOCK: Okay. | will consult
with the Court, and if there are no further comrents,
we'll see whether the Court is interested in nore
di scussion on any of these issues, Arizona or any other
state or foreign country that m ght have an interesting
approach to things.

So that'll take us, | think, to the next
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and | ast agenda item which I think gets back to Bill
Boyce, if I'mnot m staken, our oft discussed suits
affecting the parent/child relationship and out-of-tine
appeals in parental rights term nation cases.

Bill, I think you're | eading the charge on
this, if I'"mnot m staken.

HONORABLE BI LL BOYCE: Correct. Thanks,

Chi p.

CHAI RVAN BABCOCK:  You bet.

HONORABLE BI LL BOYCE: So follow ng off on
the meno that you have dated Septenber 1 -- I'mnot sure
what tab that is listed as -- this is the neno

addressi ng appeals in parental term nation cases.

Part of this neno, just because it's a
mul tifaceted discussion, recounts the steps that we've
taken already towards getting to resolution of sone of
t hese recomendati ons.

If you want the road map, | wll direct
you to Page 2 of the neno, issues for discussion. W
are now | ooking at Issue 1.b., proposals for untinely
appeal s and ineffective assistance of counsel clains.

Just for brief recap, going through the
menmo -- and Lisa helpfully identifies this as Appendi x
P. Thank you.

So we've started out with notice of the
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right to counsel in the summons. Authority to appeal we
spent a fair anount of tinme working through a proposed
revision to Rule 306 that would specify circunstances
under which an attorney is going to remain in the case
or not. And, again, just to put this in context, we're
tal ki ng about that subset of parental term nation cases
where there is a right to counsel.

I'"'mnot going to re-plow all that old
ground because we tal ked about it across nmultiple
nmeetings and got to a recommendation that appears on
Page 4 of your neno. That was the discussion that was
aimed at getting this determ nati on about whether or not
the appeal is going to go forward in the real mof a
procedure under Rule 306 where there's kind of a binary
choi ce about whether it's going to go forward or not.

So we're going past that stage now i n addressing the
next portions of the inquiry.

So if you go to bottom of Page 6 of the
meno, there was a -- there's a relatively brief
di scussion -- this is where the new part for today
starts. The first part of the new part is Subsection C,
addressing notions for extension of tinme in these
appeal s.

If you think back a little bit, you may

recall that we had a prior discussion about this topic
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Iin relation to notions for extension of tine to file
petitions for review.

And the recomendati on that came out of
t hat di scussion, which was forwarded to the Court, was,

I n shorthand version, basically a no-fault notion for
extension of tinme procedure, coupled with notice of the
ability to pursue the petition for review, so in other
wor ds, not requiring show ng of, you know, fault or good
cause, but essentially an ability to file a notion for
extension of tine within 90 days after the appellate
court rendered judgnment or the Court of Appeals' |ast
ruling on tinely filed notions for rehearing.

M5. BARON. Bill --

HONORABLE BI LL BOYCE: Yeah.

M5. BARON: -- | think it mght be better
tocall it a notion that covers a failure to tinely file
or extend before that. R ght? So it's a late,
out-of-tinme petition for review procedure, right, where
the attorney fails to file it, is ny recollection.

HONORABLE BI LL BOYCE: Right. And that is
a nore precise way to --

M5. BARON. Ckay. Thank you.

HONORABLE BI LL BOYCE: -- articulate it.

And the basic recommendati on with respect

to tineliness for the appellate process -- for the
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I nt ernmedi at e appell ate process would be to conformthat
process to the process that's used in connection with an
out-of-tine petition for review. In other words, those
procedures should sync up.

And the -- you know, we can unpack that a
little bit nore, you know, with the benefit of
hi ndsight. It probably would be hel pful if the prior
recommendation had -- if |I had attached that to this
meno, but | didn't do that. So we can unpack this a
little bit nore, but for our purposes today, the
reconmmendati on woul d be to sync up those procedures so
that they operate the sanme way, which would be the
appel l ate court and the Texas Suprene Court.

And just by way of further background, the
reconmendati on on the PFR process was forwarded to the
Court, and the conmunication canme back that the Court
woul d take that up -- that recommendation for the PFR
process collectively with all of these other noving
parts that we've been di scussing.

And so that discussion on Page C -- or
Subsection C of your nmeno is kind of a shorthand
rendition of this |arger discussion.

CHAI RMVAN BABCOCK: G eat. Before we have
di scussi on about that on the last topic, just for the

record, there has been a chat involving Justice
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Chri st opher, Judge M skel, and Richard O singer where
they are rem ni sci ng about the old | anguage of true
verdict render, even if it's alittle ol d-fashioned.

And Richard O'singer says there's sonething to say that
usi ng sol ermm | anguage gives nore solemity to their duty
to a true verdict rendered.

And so the record will now reflect that
yearning for yesteryear, which perhaps should be
retained in this year.

So sorry to interrupt. I'mtrying to keep
up with the chats.

HONORABLE BI LL BOYCE: That's a discussion
that may be going on | onger than even appeals in
parental term nation cases.

CHAI RVAN BABCOCK: Yeah, right. Exactly.

HONORABLE BI LL BOYCE: Mowving to
Subsection D, ineffective assistance of counsel, this
has been the | argest focus of the npbst recent discussion
fromthe appell ate subcomm ttee.

And, again, to put this in perspective,
the House Bill 7 -- well, let nme back up even a step
beyond t hat .

So we're dealing with those subset of

parental term nation cases in which there's a right to

counsel. |If there's aright to counsel, then it follows
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that there is a right to effective counsel.

The standard in this circunstance with
respect to parental term nation cases, follow ng the
Texas Suprene Court's decisioniniInre: MS. follows
the Strickland v. Washi ngton standard from U. S. Suprene
Court for crimnal cases and applies it in this
particul ar context.

To refresh your recollection, Strickland
Is a two-prong test that requires a show ng that
counsel 's performance was deficient, not nerely bad but
deficient by show ng errors so serious that counsel was
not functioning as the counsel, guaranteed under the
Constitution, and secondly, that the deficient
performance prejudiced the litigant by show ng that they
were so serious that they deprived the litigant, the
defendant, of a fair trial whose result is reliable.

For purposes of our discussion, | think
the main point to focus on is the timng and the
ci rcunstances of how a conplaint Iike that gets raised
and deci ded.

In the crimnal context, it is al nost
al ways done through a collateral attack, a wit
asserting denial of constitutional right to effective
counsel. It is rarely acconplished in the direct

appeal. It's not 100 percent precluded from happeni ng
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in the direct appeal, but it is nostly precluded from
happening in the direct appeal.

Primarily, | think -- wi thout going on a
| ong detour, | think a shorthand version is that the
four corners of a record alone are, generally speaking,
not going to be sufficient to satisfy the standard under
Strickland. There needs to be additional factual
devel opnent, circunstances involving inability of the
counsel involved to address the circunstances. So there
are not very many situations where -- in the crimnal
context where it's going to happen on a direct appeal.

And we've got an exenplar cite in the
meno, but across federal or -- federal decisions or the
Texas Court of Crimnal Appeals, this discussion is
general ly channeled into a postconviction coll ateral
litigation attack on the conviction on these grounds.

So that's kind of the backdrop.

The standard is parallel, but the question
really to be discussed today is whether the procedure
here is going to be parallel or not. And it takes us to
t he House Bill 7 Task Force recommendati on, which is
summari zed in the neno that you have starting on Page 7.

The Task Force recommendation notes this
distinction in the way that circunstances are handled in

the crimnal context versus the parental term nation
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context where, as a practical matter, the parental
termnation litigation is probably -- or al nost always
goes through the direct appeal process, and that's the
end of it. Wiere it ends up is where it ends up.

And so the question arises: Wat, then,
Is the proper vehicle or mechanismto permt
consideration of a claimby a parent whose rights have
been termnated, that that term nation was the result of
i neffective assi stance of counsel.

The House Bill 7 Task Force canme up -- net
on this and deliberated and nade a reconmmendati on for an
addition to Texas Rule of Appellate Procedure 28.4(d) --
that's shown at Page 7 of the neno that you have --
which I'"mnot going to read the long rule to you
verbatim but the summarized version of it is
essentially an abate and remand procedure on an
expedited basis to consider, during the direct appeal,
whet her or not there is a basis for a claimof
| neffective assistance of counsel.

If you | ook at the proposed rul e,
Subsection D, it contenplates that there will be a short
fuse on this, that there's a short fuse on filing it,
there's a short fuse on deciding it. |I'mnot sure it
says it 100 percent in these words, but as | understand

it, and | think as the subcommttee understands it, it's
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a remand for an expedited evidentiary hearing in trial
court during which the appeal is abated. And the tine
peri od of the abatenent does not count towards the
deadl i ne under Rule of Judicial Adm nistration 6.2a for
the expedited determ nation of the appeal.

So it -- there's going to be an expedited
hearing with a record. That then goes up to the Court
of Appeals after the abatenent ends for consideration
with the rest of the appeal.

And so the -- that kind of sets the table
for the discussions that the subcommttee had. And,
again, I'"'mgoing to offer ny sunmary of it and then
certainly invite the rest of the subcommttee nenbers to
add their observations, if there's anything that | omt
or describe inconpletely.

But | think it's accurate to say that the
subconm ttee was in general agreenent with this Task
Force approach to create this nechanismfor the
consi deration of the ineffective assistance of counsel
claimin the direct appeal in sone circunstances, but
the issue that was identified and the issue that is
going to be -- that we're going to ask for the guidance
of the full commttee onis howto handle this in the
ci rcunst ance where the same trial counsel continues as

counsel for the appeal.
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The di scussions we've had so far have
i ndi cated that nmany tinmes, there's going to be separate
appel | ate counsel -- different appellate counsel than
trial counsel, maybe nost tinmes, but | don't know that
there's a requirenent or an ability to have separate
appel | ate counsel for every appeal of a parenta
term nati on deci si on.

And so if we're going to challenge this
di scussion into the direct appeal wth this abatenent
procedure, then it's one thing to say that new appell ate
counsel can cone in, look at the circunstances, decide
whet her or not there's a basis to assert ineffective
assi stance and then kick off that procedure, but if the
same lawyer is continuing fromthe trial court into
appeal, it seens to be untenable, in the subcommttee's
view, for the sanme |awer to be both pursuing the appeal
and sinul taneously asserting that that same | awer was
I neffective even if there's a wllingness to do that.
It's a difficult position in which to put the | awer if
you're in the situation where the sane | awer is
conti nuing on the appeal.

And so the topic for discussion -- or the
recommendation is for the commttee, the full commttee,
to consider: Do we want to have a situation where there

Is this direct appeal with an abatenent nechanismin
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ci rcunst ances where a new attorney cones in for the
appeal but authorize a collateral attack. Probably it
would fit within the realmof a procedure |ike an
equitable bill of review, but that could be a topic of
di scussi on.

But as a conceptual matter, do we want to
have an ability to have sone level of collateral attack
on a short fuse to address situations where ineffective
assi stance of counsel may be asserted agai nst either an
attorney who is the sane attorney that handled it in the
trial court and then pursues it on appeal or separately,
an ineffective assistance claiminvol ving conduct of new
appel | ate counsel that cones in that, by definition,
can't really be addressed while the appeal is ongoing.
So that's one of the topics that we wll solicit the
committee as a whole to give us their guidance on.

A coupl e of additional nechani cal
guestions or procedural questions that the subconmmttee
di scussed, if you |look at the proposed rule, House Bil
7 Task Force recommended rule, the first words of the
first sentence say for good cause shown by witten
notion filed no later than 20 days after the record is
filed, the appellate court may order a remand for the
| imted purpose of holding an evidentiary hearing.

So one of the points that we discussed is
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whet her there was any appetite to try to further define
good cause, and the consensus of the subcommittee

di scussion was that there -- it would be very

chall enging and run the risk of being too limting to
try to define good cause in such a way that is
sufficiently flexible to cover every possible
pernmutati on of ineffective assistance that sonmehow m ght
get asserted.

Bottomline, | think the subcommttee's
sense was that better to | eave that undefined -- the
good cause standard undefined in the rule and allow it
to be addressed and devel oped in the ordinary course of
case | aw devel opnent as things progress.

The rel ated procedural or nechanical issue
was whet her there was any kind of additional
qualification that should be put on, whether or not an
appel l ate court may order a remand to have this
evidentiary hearing -- ineffective assistance, in other
words. |Is this just going to be a matter that's up to
t he judgnment of the Court of Appeals? Should there be
sone additional standard applied? The one that was
di scussed in the subcommttee was sone sort of a prina
facie showng wth the thought that, you know, again,
the big, big, big picture here is that the bal ance

that's going on is the bal ance between achi evi ng
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appropriate and necessary standards to protect the
parent -- the termnated parent's rights versus not

prol ongi ng the process so nuch that the interests of the
children invol ved are bei ng conprom sed because their
living circunstances and the identification or ability
of a parent to participate in their lives is being kept
in linmbo for prolonged period of tinme due to litigation.

So that's kind of the bal anci ng of
interests that we di scussed in a couple of different
cont ext s.

So in this context, the balance in
guestion is, you know, should it really be left as this
draft rule is in terns of putting it in the court's
j udgnent whether or not a remand and abatenent is
appropri ate, whether or not a sufficient show ng has
been made, or should there be sone additional weight on
that in terns of requiring a prim facie case or
sonet hi ng al ong those I|ines.

Agai n, appellate court is not going to be
constitutionally able to make any fact findi ngs about
anything, but it would be able to nake a determ nation
about whether it should be remanded to the trial court
for whatever fact findings are needed to address an
I neffective assistance claim

So those are the current pieces of the
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di scussion that the subconm ttee woul d ask for guidance
on fromthe commttee as a whole. But, again, Chip,
before we start off that discussion, I'd like to invite
anybody el se on the subconmmttee to el aborate on
anything that they think is needed.

CHAI RVAN BABCOCK:  Yep. Subcommittee,

you' re on.

Pam

M5. BARON: Yeah. First, let nme thank
Bill for continuing to head this up. It really is very

conplicated because we're bal ancing so many interests
and trying to do it in as efficient a way as possi bl e,
and it's very difficult to do all of that.

In ternms of noving the process al ong, |
guess | would add that | do think if we do go with the
ability to challenge in the direct appeal that | would
at least in a cooment, if not as a requirenent of the
notion, make clear that Strickland is the standard and
that the notion has to show the el enents of Strickland
so that the Court of Appeals has sonething reasoned in
front of it or that at |least tries to parse out those
el ements and explain why there has been ineffective
assi stance of counsel.

It's a very high standard. It's very hard

to neet. Mst of these notions will get denied, wll
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not delay the appeal; but in those rare cases where it
does happen, it would help if, you know, the Court of
Appeal s had very clear statenents in the notion that |et
it triage these and deci de which were neritorious and
deserved an abatenent.

It's a very short abatenent to try and
nove the process along, but | would definitely want to
see Strickland in the rule in sone way.

CHAI RMAN BABCOCK:  Anybody el se fromthe
subcomm tt ee?

Bill, you've done too good a job.

Al right. Justice Christopher.

HONORABLE TRACY CHRI STOPHER. Wel |, the
way it is currently witten, we have good cause
concerning an allegation of IAC, and to ne, those things
don't necessarily go together the way it's currently
witten. So | don't know howto rewite it, but to ne,
they're not the sane.

| nean, so what are nost of our |ACs?
Failed to object, failed to call a witness, screwed up
the jury charge sonehow. Right? Those are your nain
things. R ght? Those are all objective: Failed to
object to sonething, failed to call a wtness, hopefully
that's objective at that point after you' ve had sone

time to talk to your client. And, you know, you've
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| ooked at the jury charge and it was a ness. Those are
all objective things.

Now whet her trial counsel had sone
strategy, that's unknown to the appellate | awer, right,
which is why |'m concerned about these deadlines that
you have in here. That's an unknown. What was the
strategy?

Failing to call witnesses. "Well, |
tal ked to the witnesses, and they weren't going to be
any good." That also is going to be unknown generally.
Ri ght ?

So to ne, you know, | think it's a very --
an allegation of AC? That's easy enough to make, but
to actually prove in any sort of neani ngful way what |
see i s cannot be done, and we cannot review it on three
days. | nean, you know, especially if it's, you know,
"You didn't object to this critical piece of evidence."
Well, that requires reading the whole record to
determ ne whether this critical piece of evidence was
really critical or not.

So | don't exactly know the best way to do
it, but an allegation of IAC, that is sonmething that we
know. Wether they can actually prove it is what the
trial court is for because, you know, strategy of the

defendant, like failed to call a wtness, "They never
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told ne about the witnesses.” "I talked to the
W tnesses. They were terrible." Al right.

You know, the second |awer is not going
to know that, for the nost part. Right? They're not
going to know the strategy. So allegation nay be a -- |
don't know exactly howto say it, but I wouldn't say
good cause and link it to an all egati on.

CHAl RVAN BABCOCK: Ckay. Thanks, Judge.

Li sa.

M5. HOBBS: Ckay. So |'m sensing sone
t ensi on bet ween Pam and Judge Christopher of why is this
so difficult. Right? Because, you know, Pam obviously
wants sone substance |ike "Strickland is the standard.
Show the court of appeals that this is neaningful and a
real problem before we disrupt this whole process and
abate it." And Judge Christopher is like "I can't do
that in three days, like even a well-briefed notion,
it's probably not going to be" -- and | synpathize with
t hat conpletely.

| don't know where | fall on it because,
you know, if it's really just based on an all egati on,
the problemis, well, everybody -- | don't nean --
mean hopefully you have good appellate | awers who are
not going to make an allegation like this just to del ay

t he process or, you know -- but there's a risk of that
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at | east.

So | was thinking nore on Panlis side of
that this notion would be a substantive notion that |ays
out probably not good -- | probably woul dn't use good
cause. | probably would do prima facie or sonething
where they recognize the standard is high, they tell you
why they think it's a problem here, and then the Court
of Appeals, you know, needs to say "yay" or "nay," at
| east, "Well, we can't review the entire record, but you
showed us enough, so we're going to send it back."

But Judge Christopher, it was -- | hear
you that that's really hard for the appellate courts. |
probably still |ean Pam and hope you don't get a | ot of
these, but that's -- | probably shouldn't say that to
you. You probably are like, "No. Vote with the judge."

HONORABLE TRACY CHRI STOPHER: | nean, you
know, | just think that there are a |ot of clains of
| neffective assistance of counsel. R ght? | nean,
| awyers forget to object to things. Lawers have
reasons they didn't call wtnesses. You know, |awers
m ght not know about the correct way to submt a case to
the jury, but, you know, you got to figure out
ultimately whether, A there was an excuse for not
objecting or not calling a wtness, and then, B, whether

It would have nade a difference at the end of the day.
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M5. HOBBS: So do you think --

HONORABLE TRACY CHRI STOPHER: And naking a
difference at the end of the day, you know, on three
days is just not doabl e.

M5. HOBBS: Yeah, and then | guess the
third category would be jury charge issues.

HONORABLE TRACY CHRI STOPHER: And even
t hen, you know, even if there is a jury charge issue,
sonetinmes, you know -- well, it's very interesting.

So on the crimnal side, jury charge error
Is al nost never error. On the civil charge jury charge
error is always error. So, | nean, you know, reversible
error.

So, you know, it's kind of an
interesting -- if we're using Strickland | AC standards
and then we are inposing a civil jury charge standard,
it's just going to be different.

M5. HOBBS: Gkay. So |I'mjust

synpathizing. [|'mnot -- and open-m nded to what other
peopl e have to say on that. | have a few ot her
conment s.

| don't like that if the Court of Appeals
doesn't rule on the notion for remand, it's deni ed by
operation of law, but, again, this is one of those

things like, well, it can't really be granted -- |ike we
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need sonething, if they don't rule. And of the two,
denied is -- but it just seens to ne if this is the one
time that the term nated parent has an opportunity to
rai se that they had ineffective assistance of counsel at
trial, it's hard that it could just like fall off sone
conveyor belt wi thout them ever know ng whet her the
Court of Appeals actually took their comment -- |ike
that just kind of bothers ne froma policy level. It

m ght bother nme even froma due process level. So I'm
just pointing out things that bother nme without telling
you the solution or even how | would vote.

And then | noticed in the rule that, first
of all, I"'mnot sure we need to be told that the hearing
needs to be recorded, but nmaybe; but then "the trial
court shall make findings of fact as to whet her
appel l ant was prejudiced.” So why just the one prong,
| i ke why don't they need to show that it was significant
error or whatever the first prong is? Like, why are
we -- like, what if there's a dispute -- | don't know.
| can just see -- it's a two-prong test, and we're just
telling themto make findings on one prong. And it
seens like | can imagine a situation -- though, when |'m
put on the spot right now, I'mnot imagining it -- where
there could be also a factual dispute about both. So

that just -- | highlighted that as | was readi ng through
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And | think that's currently ny coments,
although I will not prom se that those will be ny only
comrents for the rest of this discussion.

CHAI RMAN BABCOCK:  Thanks, Li sa.

Bill.

HONORABLE BI LL BOYCE: So to follow up on
Lisa's last point, | need to confess to ny inaccuracy of
typing, that the proposed rule refers to findings of
fact as to whether any counsel rendered deficient
performance on behal f of appellant and whet her appell ant
was prejudiced. So that -- nmea culpa. That's ny
t ypi ng.

| wanted to follow up on -- to Justice
Chri stopher's question because sort of the fork in the
road that | think the subcommttee identified, and now
we're starting to explore, is that, yeah, the short tine
frames are challenging. ay? They're going to be
chall enging for a Court of Appeals if you went with this
formof rule as is.

And so really the bal ancing question is:
You know, are those concerns better addressed by
el ongating the tine franmes that are contained in this
rule in keeping a nmechanismfor doing this in the

context of a direct appeal. So it's not three days.
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It's X nunber of days and an abatenent is Y nunber of
days and so on and so forth, or is it better to channel
t his di scussion towards an equitable or other coll ateral
attack after the direct appeal is over.

And that takes us back to the bal anci ng of
| nterests about whether the rules should be set up to
enphasi ze additional tine to review these clains,
recognizing it's a difficult standard, while keeping the
ultimte determ nation about the parents' rights and the
children's relationship in linbo for a | onger period of
time, or potentially in linbo for a | onger period of
tinme.

And so that's a | ong-w nded way of asking
this question, which is: |[If the tinme frames can be
adj usted to sone doabl e, reasonabl e anmount of tine, you
know, is that preferable, or is the sense of the
commttee that we really need to avoid trying to
shoehorn that into the direct appeal and deal with it
sonme other way? That's kind of a threshold questi on.

CHAI RVAN BABCOCK:  Pam

M5. BARON: Yeah, | wanted to nmake the
correction that Bill nade because that did get |eft out.

And ny other question is, you know, this
isn't an area where any of our subcommttee practices,

so we're doing our best. W have been consulting with
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sonme people who do nore of this than we do.

But in terns of ineffective assistance of
counsel, we are look -- this is only cases that are
brought by the State to term nate the parent-child
relationship or to inpose sone type of conservatorship,
soit's avery limted class of cases.

| would assune that the jury charges are
pretty standard in these cases. Lisa is shaking her
head. No, they're not? GCkay. So | was wondering --

M5. HOBBS: Well, no, just -- and | know
|"'mout of turn here, but just to answer that, the
problemis this law is devel oping so quickly. There's
been nore enphasis on this area of |aw, and the statutes
are changing, like | think they just changed | ast
session even. So it's just sort of what | would call
| i ke radi cal novenents of just judicial awareness of
| ssues and al so | egi slative awareness of issues and
rights that weren't even recogni zed, you know, ten years
ago.

So | just think that -- |Iike we have --
Karl ene Poll does a big part of our docket, are these
term nati on appeals, and we are -- | nean, it's easy to
see jury charge error and all kinds of problens, but
It's just because it's just noving really quickly right

now. That w |l pause at sone point, but right nowit's
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nmovi ng qui ckly, in ny opinion.

M5. BARON: Ckay. That's very hel pful.
Thank you.

CHAI RVAN BABCOCK: Justice G ay.

HONORABLE TOM GRAY: This is going to be
sort of scatological to try to respond to sone of the
different comments by the different speakers. And | was
going to try to not say anything at all, but -- today on
this, but here | am

One of the first questions that wll need
to be decided or addressed is who can file this notion
because hybrid representation is a problemthat refers
to alitigant that is represented by appoi nted counsel,
cannot appear and represent thenselves. The situation I
expect to see nost often is an Anders brief filed in a
term nation of counsel -- in a case by counsel and then
at that point, the litigant wants to conpl ai n about
counsel either trial or appellate or both. And so
that's going to be a problem

As far as the Strickland standard, it
definitely cannot, should not, no way-no how, apply to
the notion. The notion needs to be nore in the nature
of a probable right of recovery or, in this context, a
pl ausi bl e i neffective assistance of counsel gets you the

remand if that's what you choose to do and the way you

KENNEDY REPORTI NG SERVI CE, | NC.
512.474. 2233 order @ennedyreporting. com



© 00 N o 0o A~ w N P

N NN N NN R R R R R R PR R, e
o N W N P O © © N O U M W N P O

32829

deci de to approach this problem The Strickland
standard is to give the relief not to get to the
heari ng.

| guess one of my observations is that the
nost common two i neffective assistance of counsel, one,
that we see argued; two, that we have actually seen in
practice, is the failure to tinely file the notice of
appeal because they relied either on the 30-day rule and
that it was a 30-day, so they m ssed the 20-day for
accel erated appeals or they mssed the -- mss it
because they think one of the notions for rehearing or
notion for newtrial or to nodify the judgnent extended
the time frame when, in fact, it doesn't because it is
an accel erated appeal, and this won't help us there
because this is -- excuse ne -- because this is all on
di rect appeal.

If | was going to approach this problem |
woul d focus where Bill ended his last remark: |Is this

the place to do it, in the direct appeal? And I would

contend that it is not. |If you allowed the appeal to
proceed -- | et ne make one other observation first.
In the crimnal arena as Bill started off,

we don't even get these substantive, ineffective
assi stance of counsel clains effectively prosecuted

through a notion for new trial when they have 90 days to
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present their argunents in a notion for new trial
hearing. So the suggestion that you're going to be able
to get this within 20 days after the record is filed I
just think is not going to happen.

But I wll say that if you want at | east
to have a procedure there that wll catch the nost
egregi ous of these, | would argue that you should allow
a notion for newtrial to be filed in the trial court
proceeding and let it continue to devel op on an
| neffective assistance of counsel claimwhile the
district appeal is pending. It would alnost be |ike an
original proceeding, the -- a habeas-type proceeding --
filed in the trial court that doesn't extend the tine to
file the notice of appeal, but you pursue that entirely
separated fromthe direct appeal of the nerits of the
case. Once you get -- and it ought to be I ong enough
that you can actually get the record in the appeal and
allow this ineffective assistance of counsel or
proceedi ng to be pursued sinultaneously with the direct
appeal .

What ever you do with regard to the timng
and t he net hodol ogy, you've got to renenber that there's
a statute out there -- it's Famly Code 161.211 -- that
affects the tinme within which a direct or collatera

attack on a term nation order can be effective.
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And | don't know if this will cause us to
bunp into that or not, but it is a -- it sort of always
has suggested to nme that there is an opportunity for a
collateral attack that could be pursued simnultaneously
with the direct appeal.

And |'m going to quick scan ny notes real
qui ck. And, of course, | agree whol eheartedly with
Judge Christopher that the three- and seven-day and then
with what Lisa said, the seven-day default to a denial,
is just -- | can't gather together three judges in three
days, | nmean, nuch less try to get a ruling. So, |
mean, that just is a really unwirkable tinme frane.

Scanni ng ny notes quickly, | think that
covers nost of the points | was going to try to nake.
And | apol ogi ze for even reengaging, but this is just
not an area that -- | nmean, because you' re going to get
I nto Anders cases, and that is going to be what triggers
the termnated parent to say, "Wait a mnute. Wit a
mnute. W need to talk to these wtnesses that you --
"You didn't prepare the case at all." And then you go
back into that whol e investigation process, which is one
of the big issues that is being kind of brought to the
forefront in Anders cases or in crimnal cases
I neffective assistance of counsel now Didyoutalk to

this witness? D d you pursue this line of defense on
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puni shnent ?

And so trying to even get this done on a
dual -track systemin 180 days after the trial judge
renders the order is, I will say, an inpossible task,
but it -- you know, we've been asked to do that before
and acconplished it, so --

CHAl RVAN BABCOCK: Sure. Thank you,

Judge.

Ri chard Orsinger.

MR. ORSI NGER: Thank you, Chip. | wanted
to say that -- well, first of all, to address Panis

inquiry, there's been a |lot of foenmen in this area
recently because sone Courts of Appeals in Texas ruled
that it was unconstitutional to submt term nation cases
on broad form and they would require that you have

I ndi vi dual questions for each parent and each child.

And that was one of the things that the task force --
House Bill 7 Task Force addressed and | think has been

I mpl enent ed.

Maybe things will settle down, but there's
been sone turnoil in the area. There was a | ot of
charge error waiver for a period of tinme. |'mnot sure
that isn't going to go on depending on how qui ckly the
courts adopt it; but at any rate, for the tine being,

it's just been kind of an area of fernent.
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| felt that we needed to have this
addressed on direct appeal because we just can't
effectively address it collaterally |ike a habeas corpus
in a crimnal proceeding. First of all, we don't want
peopl e bringing out-of-tinme collateral attacks to undo a
pl acenent, or a term nation and placenent, that has been
affirmed by the Court of Appeals and revi ewed/ deni ed by
the Suprene Court and then all of a sudden how nmany
nonths | ater, sonebody's raising ineffective assistance
of counsel and undoing all of that?

| think we need to resolve the case
permanently with the direct appeal, either this renoval
Is solid and you can place the child for adoption or
it's not, but we need to know that, in ny opinion, at
the end of the appeal.

Secondly, what woul d be the nechanism for
t he appointnent of a lawer in the collateral proceeding
and soneone wakes up and says, "I think | was
i neffectively represented. This Court of Appeals says
all ny error was waived." So what do they file a notion
with the trial court that doesn't have jurisdiction

asking for the appointnment of an attorney? Were's the

noney going to cone fron? What is -- | just don't see
how t here's any nechanismfor a |lawer to bring -- for
an indigent parent -- an out-of-tinme collateral attack.
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On the crimnal side, at least there's
sone private institutions and | aw schools that will do
that pro bono, but | don't think so, not here in this
ar ea.

However, the dual tracking that Justice
Gay -- Chief Justice Gay suggested is very intriguing
to ne -- | had never even thought of that before. W
di scussed on the House Bill Task Force about |engthening
the notion for newtrial period so that a newy
appoi nted | awer could investigate the claimof
| neffective assistance both fromthe standpoint of
failing to devel op the case properly, which would be
calling wtnesses |ike Justice Christopher said, or just
failure to object, which if you're newly appointed, you
won't know that there was a failure to object until you
have a transcript of the trial, the clerk's record.

So the idea of dual tracking with a
| engt hened period to file a notion for newtrial and a
| engt hened period to develop the evidence with the
powers, |ike deposition authority, for exanple, to take
t he deposition of these supposedly key w tnesses that
coul d have been called but weren't, to allow you to nake
your notion for newtrial record and send that up while
the case is already being evaluated on the normal, you

know, maybe that's the best way to conbi ne the two.
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Rat her than slow the direct appeal down to
allow this evidentiary second ook, run it in parallel
and then have the court -- at the end of the day, the
Court of Appeals will issue one judgnent on both cl ains.

And there may be sone schedul i ng probl ens.
| know that the Court of Appeals justices, in
particular -- one in particular was -- we need -- any
time we add to the delay of the appeal, we need to add
to their disposition period of the case because they're
going to get crowded at the end. |If we give themtine
on the front end to develop all this, they're running
out of tine to hand down their opinion. And so that was
why the task force recomended that we add onto their
si x-nont h deadl i ne what ever additional time we give.

So having said all that, | feel strongly
against a wit of habeas corpus, out-of-tine coll ateral
review, but I'"'mintrigued by the idea of a dual track,
where the ordinary appeal is on one track and the notion
for newtrial is on the other track.

Now what the criteria are to qualify for
the notion for newtrial? I'minclined to say it either
ought to be prima facie, showng that it believed it
woul d be warranted, or maybe sonmething slightly stronger
but certainly not the standard by which you woul d

ultimately rule on the conpl aint when you're on the

KENNEDY REPORTI NG SERVI CE, | NC.
512.474. 2233 order @ennedyreporting. com




© 00 N o 0o A~ w N P

N NN N NN R R R R R R PR R, e
o N W N P O © © N O U M W N P O

32836

panel on the Court of Appeals. That's too nmuch to
require in a showng that -- that's that prelimnary.
Thank you, Chip.
CHAI RMAN BABCOCK:  You bet, Richard.
Thank you.
And there has been a chat exchange between
Li sa Hobbs and Justice Gay, Lisa asking what the famly
code provision was regarding collateral attacks, and
Justice Gray indicating it's Fam |y Code
Section 161. 211

So with that, we'll go to Justice
Chri st opher.

HONORABLE TRACY CHRI STOPHER: | i ke
Justice Gray's two-track system because |, you know,

think the three days and seven days, it's inpossible to
prove ineffective assistance in that period of tine.

And so if the, you know, second stage, the
notion for new trial would have to be filed -- based on
| AC woul d have to be filed 20 days after the record is
filed and then, you know, deadlines after that. |'m not
certain | would do one, you know, final appeal, but I
m ght track it as two different cases, you know, just
because -- kind of treat it |like a habeas just froma --
| don't know what | can say, just for an internal

recordkeeping, | think it would be better. And plus if
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the -- well, for exanple, if the Court of Appeals for
sone reason was going to reverse the regul ar case, we
don't even have to get to the IAC. Right? So, | nean,
we shoul dn't be hol ding up the whole case on the | AC
allegation that's going down a little separate track
fromours.

So |l think it's an intriguing idea. It
would take a little bit of work. It's basically a
habeas proceeding within a really short period of tine.

CHAI RVAN BABCOCK: Great.

Bill.

HONORABLE BI LL BOYCE: | wanted to cone
back to Chief Justice Gay's observation about how a
| ot, perhaps nost, of these I AC clains are going to be
triggered by the Anders brief. An Anders brief is the
| ast stage of this discussion or the second-to-I|ast
stage, but | guess what |I'mtrying to figure out is how
a dual -track systemwould work if you've got Track 1,
which is the direct appeal, the main appeal, Anders
brief is filed, there's no nonfrivol ous basis to go
forward here, and the basis for that is, you know, all
the purported error was wai ved or whatever.

And then you've got a sinultaneous track
addressing ineffective assistance before the Court of

Appeal s deci des whether or not the case is going to get
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ended on Anders grounds. |I'mjust -- I'mgetting
confused about how that m ght work.
CHAI RMAN BABCOCK: Justice Christopher.
HONORABLE TRACY CHRI STOPHER: Well, | nean
to me an Anders brief wll say, you know, they didn't
obj ect, but they should al so be, you know, thinking is
that ineffective assistance of counsel, when, you know,
t hey' re goi ng through the Anders brief.
So, | nmean, we could certainly include as
a requirenent of an Anders brief in these cases that |

f ound no evidence of 1 neffective assi stance of

counsel -- | nean, that's supposed to be kind of in
there anyway -- that would warrant this, you know,
habeas procedure. You know, | just think that would

have to be a potential requirenent of any Anders brief.
| do think that Iike -- and this is what
we' ve done occasionally at the Fourteenth Court, if we
get an Anders brief by the sane | awer who tried the
case, okay, we do not accept that. W send it back and
tell the judge to appoint another |lawer to | ook at it,
ri ght, because one of the jobs that the | awer is
supposed to do is to look for IAC. So, you know, if
he's the lawer who tried it and then the |Iawer on
appeal saying "Nothing to see here," we've sent it back

for a new | awyer.

KENNEDY REPORTI NG SERVI CE, | NC.
512.474. 2233 order @ennedyreporting. com




© 00 N o 0o A~ w N P

N NN N NN R R R R R R PR R, e
o N W N P O © © N O U M W N P O

32839

CHAI RMAN BABCOCK: What if you get a
brief, an Anders brief, by a different | awer, so you
don't have the -- you know, sonebody grading their own
paper, and the Anders brief mscites the record on a
critical point -- for exanple, it says there's no basis
to reverse because the father admtted that he beat the
kid every day and really didn't care nuch about him
anyway, where the record shows that that's exactly
wong. He said, "I never beat himand |I love himto
death."” |Is that ineffective assistance, and how do you
handl e t hat ?

HONORABLE TRACY CHRI STOPHER:  Wen we
review an Anders brief, we review the record. And if we
see that they have m ssed an issue or incorrectly cited
what the case is about, we again send it back for a new

attorney to wite a new brief. And, you know, a couple

of tinmes -- we've done it several tines, but, you
know -- and, | nean, that's just what has to be done
because --
CHAl RVAN BABCOCK: | know, but --
HONORABLE TRACY CHRI STOPHER: -- you can't
tell a lawer, "Well, you screwed up. Now wite ne a
good brief." 1t's just better to get another |awer to
wite it.

CHAI RVAN BABCOCK: |Is that practice
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consistent in the Courts of Appeals across Texas?

HONORABLE TRACY CHRI STOPHER: | think so.
"' mnot sure about the if you were the | awer who tried
the case, you can't file an Anders brief. |1'mnot sure
I f that practice is consistent across the other Courts
of Appeal s.

CHAI RVAN BABCOCK: But the situation |
descri bed where a separate new | awyer just absolutely --
| nmean, he's ineffective --

HONORABLE TRACY CHRI STOPHER:  Yes.

CHAl RVAN BABCOCK: -- | nean, he nesses up
t he appeal.

HONORABLE TRACY CHRI STOPHER:  Yeabh.

CHAI RVAN BABCOCK:  kay.

HONORABLE TRACY CHRI STOPHER: We send it
back.

CHAI RVAN BABCOCK: Justice G ay.

HONORABLE TOM GRAY: Well, to directly
answer Bill's question about the Anders brief triggering
it, I'"'mtalking about -- and this overlaps wth one of

ny ot her comments about hybrid representation.

The only tine that the litigant gets to,
in effect, directly address the court is when they get a
chance to respond to -- well, | started to say notion to

wi t hdraw, but the Suprene Court nixed that part of the
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Anders process in term nation cases.

But when the appointed attorney files the
brief that says "There's nothing here to see,"” the
parent gets to file a response. The parent, that is the
first time that they can officially address the court
and rai se these issues that they may want to say "Either
nmy trial lawer or ny appellate | awer were ineffective
for these reasons.”

Yes, in the Anders process, that gets
trapped in what Tracy is tal king about where we, as a
court, review what the counsel did and what happens at
trial to nmake our independent eval uation of whether or
not there was a neritorious issue to raise on appeal.

But if we're going to allow at this point
a ineffective assistance of claimdouble track, where
can you nove that off? And I'mnot saying that it's
going to necessarily arise in the Anders context only.

" mjust saying that the person or |awer raising the
i neffective assistance of counsel does not need to be
the trial counsel, does not need to be the existing
appoi nted trial counsel -- excuse ne -- appellate
counsel .

| hadn't thought that deeply into it, but
| can see the conplaint about the |awer first comng to

the appellate court's attention as part of the response
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by the litigant, by the parent, in that response to the
Anders briefing.

CHAI RMAN BABCOCK: kay. Thanks, Judge.

Ri chard Orsinger.

MR. ORSINGER: Chip, | just wanted to ask
the justices on the Zoom conference: Does the Court of
Appeal s have the power if they spot what they believe is
I neffective assistance of counsel to remand and ask for
the trial court to appoint soneone to brief that, and
secondl y, does that ever happen -- has that ever
happened? Do they have the power and do they ever do
it?

HONORABLE TOM GRAY: At what |evel? The
appel l ate attorney or the trial counsel?

MR. ORSINGER: No, it would be the Court
of Appeals is reading the brief and they can see the
wai ver of error or they can see the strategic or
tactical m stakes and decide that this wasn't a fair
trial or that wasn't due process. Does the Court of
Appeal s have the ability to say on their own, "W would
like to remand this to the trial court to appoint a new
appel |l ate | awer"?

CHAI RMAN BABCOCK:  Sua spont e.

HONORABLE TOM GRAY: |Is the appeal an

Anders appeal or a nerits-based appeal ?
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MR. ORSINGER: | guess | don't know. Do
you think the Court has the power to, just sua sponte,
to remand for an investigation of ineffective
assi stance?

HONORABLE TOM GRAY: No, but if it's an
Ander s case, we woul d.

MR. ORSINGER Ckay. But if it's a
court-appointed brief, you don't have that power, you
t hi nk, huh?

HONORABLE TOM GRAY: | don't think so.

MR ORSI NGER: Ckay.

HONORABLE TOM GRAY: It's not an issue
that's been presented to us, and we'd have to get there
sonme ot her way.

CHAI RVAN BABCOCK: Just to follow up
Ri chard's hypothetical, if you're review ng the record
and on the face of the record the trial counsel has
been, beyond all shadow of a doubt, ineffective -- |
mean, he's asleep; he's swearing in court; he's -- you
know, he's being nean to his client on the wtness
stand -- you don't have the power to remand it for an
I neffective assistance inquiry?

HONORABLE TRACY CHRI STOPHER: No. | nean,
if the awer doesn't bring it up as a point on appeal,

we cannot. Right? |f the |lawer brings it up as a
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poi nt on appeal that there was ineffective assistance of
counsel --

CHAI RVAN BABCOCK: O cour se.

HONORABLE TRACY CHRI STOPHER: -- on
occasi on, we grant those. The vast majority of the
time, we say, in our opinion, the evidence is not
devel oped on this point, and, you know, see you |ater.
But because in the crimnal context, they have the
habeas.

CHAI RVAN BABCOCK:  Yeah.

HONORABLE TRACY CHRI STOPHER: Ri ght?
Where they could devel op the evidence later. Here, you
know, we don't have that, so that is sonething that you
m ght -- that we need to think about. R ght?

CHAI RVAN BABCOCK:  Ri ght.

MR. ORSI NGER  And, Justice Chri stopher,
' m not suggesting that you would reverse on an assi gned
error. |'msuggesting that you mght remand to the
trial court with instructions to get a new appel |l ate
| awyer to raise that point of error so you can rule on
it. | know that sounds convol uted, but that woul d
conply with the rules of appellate procedure, it seens
to me.

HONORABLE TRACY CHRI STOPHER: Well, you

know, if aruleis witten that says we can, | guess we
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can. | nmean, | don't think we can at this point.

HONORABLE TOM GRAY: Coul d we get anot her
80 or so appellate lawers if we're going -- | nean,
appel late judges if we're going to start being the
| awyers for the parties?

HONORABLE TRACY CHRI STOPHER: | nean, we
don't want to accidentally m ss sonething. Right?

CHAI RMAN BABCOCK:  We' Il bring it up with
the | egislature.

HONORABLE TRACY CHRI STOPHER: But, | nean,
because you can | ook at a record and see they called no
Wi t nesses, and you mght think to yourself, "Oh, cone
on. Surely there was soneone they could have called to
say that this was a great nomor a dad, you know,

sonet hing that they could have done," but we don't know
t hat .

HONORABLE TOM GRAY: But bear in -- and
for the rest of the people that -- not |ike Jane and
Tracy and nyself and Justice Hecht that have seen a | ot
of these by now, understand that in many, many of these

cases, even Rusty Hardin could not have kept the

termnation from happening. | nean, it's going to
happen folks. | nean, it is just there.
Now, | have seen one in particular that it

shoul d not have happened |like it did because there was
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literally no evidence introduced into the record upon
which to base a term nation, period, but that was not
presented as an issue on appeal that | could deal wth.
Now, | still was in the dissent in that case, but there
were other issues that -- but I'"'mjust telling you, I|ike
Tracy said, there are tinmes when we can see a problem
but there is not a way for us to get toit. And

usually -- and I wll say 999 out of a thousand tines,

it would not affect the result in the case.

But there was a -- there may have been
mal practice, there may have been ineffective assistance,
but it is not to the point that it would have affected
the result in the case even if they had done what they
shoul d have done.

HONORABLE TRACY CHRI STOPHER:  Yeah. And,
you know, sonetines in the crimnal -- on the crimnal
si de when we have the, you know, failure to present
W tnesses, failure to investigate, it's alnost always in
t he sentencing aspect that there is any sort of reversal
for a new, you know, sentencing hearing.

Usually, like |I was tal king about, "Well,
isn't there sone witness that you could have called to

say you were a good parent," the vast majority of the

ot her evidence, even if you called that one witness to

say, "Oh, she was really a good parent,"” would not neet
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the Strickland standard. Right? It just would not be.

So lately we've been having trouble with
clients not showi ng up and how | awyers are handl i ng that
in the situation, so that's an interesting question in
t hese cases.

CHAI RVAN BABCOCK:  Yep. Lisa.

M5. HOBBS: Chief Justice Gay, | really
| i ke your idea of the sort of dual track. | don't think
there's anything really the House Bill 7 group | ooked
at .

I"'mKkind of -- | nean, |'m-- Judge Boyce,
| do think about your question too with how this works,
and | think that's part of the problem R ght? |It's
li ke we're asking a trial judge to say, "Yeah, it was a
big deal, they really, really, really nessed up, and
it's prejudicial." And sonetines we won't know if it's
prej udi ci al because we don't know how t he direct appeal
Is going to end up. R ght?

So in your mnd, Judge G ay, would the
trial judge just |like take a gander about, |ike, how
this is going to conme out and that it's probably going
to get affirmed and not reversed and ship it on up so
that they can be on parallel tracks, or would the trial
court maybe have, like, sonme ability to abate the

| nef fecti ve assi stance of counsel habeas, or whatever
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we're going to call it, so that we can wait and see what
t he appellate courts do on the direct appeal ?

HONORABLE TOM GRAY: | personally woul d
try to get the ineffective assistance of counsel case
out in front of the direct appeal nyself; but, you know,
| would just pursue themconpletely -- you can't do them
conpl etely independent, but one of them s going to get
to the finish line first, and | don't really think that
it would matter. | nean, it's because if you get to the
finish line on the direct appeal and it's an affirnmance,
t hat doesn't necessarily -- it may even hel p the habeas
case on ineffective assistance of counsel.

M5. HOBBS: No, affirmance woul d, but
reversal would not.

HONORABLE TOM GRAY: Well, that just --
that would just potentially noot it and hopefully the
trial court wouldn't appoint the sanme counsel again, but
at the sane tinme, maybe the trial counsel that was
i neffective the first tinme may know where the | and m nes
are buried the second tine. | nean, it's --

( Si nul t aneous di scussi on)

HONORABLE TRACY CHRI STOPHER: On t he ot her
side, in the habeas, the judge m ght say, "Ckay, |'II
give you a newtrial."

HONORABLE TOM GRAY: Exactly, and noot the
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di rect appeal entirely.

HONORABLE TRACY CHRI STOPHER: Ri ght.

HONORABLE TOM GRAY: So | woul d not say
t hat one has to be pushed before the other --

M5. HOBBS: (kay.

HONORABLE TOM GRAY: -- as a matter of the
rule. Just set themup as separate tracks.

| mean, the one thing you're going to need
that's different than a traditional notion for new
trial -- and remenber that in a crimnal case that to
get an evidentiary hearing on a notion for new trial,
you have to present in the notion that you need an
evidentiary hearing. It has to be sonething upon which
you need to devel op evidence to be able to get that --
to be entitled to the hearing; but in this arena, you're
going to need nore tinme between the tinme that the notion
for newtrial is filed and the tine it is overrul ed by
operation of |aw because to really nmake that a
meani ngful track, you have to have the trial court
record. That's the only way that nakes sense. Just
like normally in the crimnal arena, after the direct
appeal is over, then you go back and you wade through
t he record.

And that's why these wits for, you know,

capital punishnment go on for decades after the fact
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because they go back through in detail everything --
re-talk to the wtnesses, re-interview them you know.
You do all that two or three tines, and it takes tine to
do that.

"' mnot tal king about taking that | ong,

even though term nations have been called the death

penalty of --

M5. HOBBS: No, but you've actually raised
a good issue to your -- and, again, | like your idea.
|"mjust trying to, like -- I"'mnot trying to pin you
down. |I'mjust trying to, like, decide if it's worth
Judge Boyce's tinme to explore, but -- okay. So we need
the record. W can -- so | don't knowif by rule we can

extend the trial court's jurisdiction. So | guess sone
notion would be like preenptively filed to -- naybe we
can. Maybe I'mwong on that. Mybe -- I'mjust trying

to think about what is the basis of plenary power --

MR ORSINGER. | think it's Rule 329b,
Li sa.

M5. HOBBS: It's just rule based?

MR. ORSINGER: | thought it was.

( Si nul t aneous di scussi on)

M5. HOBBS: That's probably right.

MR. ORSINCGER: The ternms of court are
statutory, but -- | don't have ny rule book right here,
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but |1've always | ooked at 329b as the --

( Si mul t aneous di scussi on)

M5. HOBBS: OCh, no, we all |ook at 329b
for sure, but I'mjust wondering if -- like, if 329 --
If there's a statute that supports -- |ike can we jack
with that by rule, or was that set up by a statute or
sonething? But if plenary power is a judicially created
doctrine, then | don't see a -- | was just -- |I'msorry,
"' mthinking out Ioud, and | probably shouldn't be doing
this on advisory commttee, but -- this is probably a
subcomm ttee conversation, so |I'll stop.

HONORABLE TOM GRAY: Well, as long as
you' re, you know, | ooking -- kicking the jurisdictional
| dea around, just renenber that in (g) conpels the
Courts of Appeals to decide, at best, advisory
decisions, or to make it at best an advi sory deci sion,
of sonething that m ght happen in the future. And
that's the case that requires us to look -- to wite on
Dor Eif it is challenged as a ground for term nation
because it m ght be used at sone other point wth sone
other child in the future to term nate on anot her
statutory ground.

HONORABLE TRACY CHRI STOPHER |'m still
bitter about that one.

HONORABLE TOM GRAY: And it's purely an
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advi sory opi ni on.

Thank you, Tracy. At |east Tracy knows
what |'mtal king about. The rest of y'all may have no
clue, but --

M5. HOBBS: No, | do. | just disagree
with you, so |I'mjust keeping ny nouth shut.

CHAI RMAN BABCOCK: At the risk of junping
into this three-way inside baseball conversation, Bill,
once we are done with this, have we reached the end of
the road of your work on appeals in parental term nation
cases, or do we have sonething else that we need to
di scuss?

HONORABLE BI LL BOYCE: Oh, there's nore.

CHAI RVAN BABCOCK:  kay.

HONORABLE BI LL BOYCE: So specifically
Anders procedures and so forth and...

CHAI RVAN BABCOCK:  Yeah.

HONORABLE BI LL BOYCE: Also tenplates for
bri efs and opi ni ons.

CHAI RMAN BABCOCK: Okay. We're not going
to resolve that in the next ten mnutes, | assune.

HONORABLE BI LL BOYCE: Doubt ful .

CHAI RMAN BABCOCK: Excuse ne?

HONCRABLE BI LL BOYCE: Doubtful .

CHAI RVAN BABCOCK:  Should we put this over
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to our Cctober neeting?

HONORABLE BI LL BOYCE: Pamis urgently
wavi ng, so | think maybe she should weigh in and then
"1l make an observati on.

CHAl RVAN BABCOCK:  Yeah. Ckay, Pam

M5. BARON: | just want to say, this has
been very educational for our subcommttee. And |
really want to thank Justice Gray and Justice
Chri stopher for their insights on howit works on a
daily basis.

| do think -- you know, it's intriguing to
t hi nk about having the sort of parallel proceedings.

The problemis is it doesn't necessarily avoid an

I neffective assistance of counsel claimlater after the
appeal is concluded either conplaining about the
appel l ate | awers' activities or whatever. So we'll
still be getting into this, and then the question is
does it make sense to have two different basically sort
of parallel habeas proceedings, one that is ongoing at
the sane tine as the direct appeal and then one that's
at the very end after everything is over.

So | guess if everybody woul d give that
sone thought, we are running out of time, so we probably
can't discuss that today; but these are very conplicated

| ssues, and you have given us new insight. |'mnot sure
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t hat we have a perfect solution.

Bill?

HONORABLE BI LL BOYCE: | guess what woul d,
| think, help guide the subcommttee's further
deliberations is whether it is the sense of the
commttee that it would |ike the subcommttee to try to
see whether this dual tracking is really feasible or
not. Mechanically, I'"mstill tripping over sone stuff,
but that doesn't nean, you know, the issue should be
dr opped.

So | don't knowif I'mcalling for a vote,
but |1've heard sone expressions of enthusiasmfor
| ooking at this. W're happy to look at this, this
bei ng a dual -track proposal, but Pamls point remains
salient, which is even if we were to cone up with the
exqui sitely perfect dual-track deal to go al ongside the
di rect appeal, that's probably not going to cover every
concei vabl e type of I AC circunstance that could ari se,
and so we're still | ooking at sone kind of post-appeal
collateral attack for sone circunstance. Mybe it's a
narrow ci rcunstance, but I'm-- unless |I'm m ssing
sonet hing, |I'mnot sure how we avoid having to do that.

CHAl RVAN BABCOCK:  Yeah. Well, ny own
feeling, Bill, is that subject to being overrul ed by

el ther Chief Justice Hecht or Justice Bland, |'ve heard
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enough that it sounds like this could benefit from
further study and di scussion in our QOctober neeting;
but, as | say, I"'mnore than willing to be overrul ed by
t he nmenbers of the court if they' ve heard enough and
don't want the subcommttee to expend the extra effort.
So that's where | cone out on it.

M5. HOBBS: Chip, if | could just -- not
to interrupt before the judges say anything, but |
think -- you know, | think, Bill, you' re going to have
to do a post-appeal process anyway because we're all
wor ki ng under the assunption -- nostly, not every
conversation, but nost of the conversation here has been
a separately appoi nted appell ate counsel, and it has not
been the case of the trial counsel |ike handling the
appeal himor herself.

So | don't know how you get around not
havi ng, you know, sone kind of true-up of where you
effectively represented through the whol e process under
any circunstances, honestly.

So | would just -- | interrupted you,
Chi p, only because you were asking the judges whet her
it's worth the tinme, and | just wanted to add ny thought
that | think that tinme is going to be spent, and the
guestion is: Wwo falls into that procedure versus --

yeah.
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CHAI RMAN BABCOCK:  Yeah. And naybe | was

inartful in the way | was posing the question. It di
not seemto ne that we could have a vote of the full
comm ttee because | don't know what we coul d possibly
vote on that woul d be neaningful, so that's really wh
| was -- where | was trying to be helpful, so that's
where | cone out.

HONORABLE NATHAN HECHT: Well, for ny
part, | don't think we've got a solution, so |I think
have to keep wor ki ng.

CHAI RMAN BABCOCK:  Yeah. Said in about
five words what | was trying to get out.

HONORABLE NATHAN HECHT: | think --

( Si mul t aneous di scussi on)

CHAI RVAN BABCOCK:  Justice Bl and, would
you like to dissent fromthe Chief there?

HONORABLE JANE BLAND: No. And | woul d
say that what we're really tal king about, whether we
It via an abatenent or sone other proceeding in the
trial court, is sort of sone sort of out-of-tine
evidentiary notion for new trial hearing.

And the crimnal side, they allow those
cases, very rarely, but they allow themfor notices -
out-of -tine notices of appeal and things |like that.

there was a whol e series of cases called Jack where

d

at

we

do

i n

And
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people said, "Let's have this new trial hearing as part
of the appeal," and the Court of Crim nal Appeals said,
“"No, we're going to all do it by habeas.™

But because habeas is just so problematic
I n these cases because it's not just the crim nal
defendant's rights that are at play, you know, query
whether it's better to do what we're doing but do it in
the context of the direct appeal, albeit with nore tine
allotted to the trial court and the Court of Appeals to
make a, you know, a reasoned determ nati on about whet her
there's nerit and, you know, whether there ought to be
sonme sort of prima facie show ng before you got that
sort of extraordinary relief.

So | think we're all headed towards sone
process in the trial court. It's just a question of
what triggers it, when, and how | ong does everybody have
to conplete that process.

| continue to think that collateral
attacks in these kinds of cases just have a whol e host
of problens that, you know, if we could find a solution
where we could do it inside of the appeal, it would
pr obabl y be good.

CHAl RVAN BABCOCK:  Thank you, Justice
Bl and.

So on Cctober 8, which is still hopefully
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going to be in person, we'll have seizure exenption
rules and formas the nunber one item since we have a
time deadline on that, and this matter will be our
nunber two itemon the agenda. |'msaying that for
Shiva so that she and | can keep track of these things.

And | think it's been, as usual, a
terrific discussion today. And the anount of work is
just -- you know, that you-all put into this is
m nd- boggling and it's just fabulous. And in the one
mnute | eft before we recess, Pam Baron and Robert Levy
can second ny gratitude to the full commttee.

Go ahead, Pam

M5. BARON: Well, certainly that, but |
did have a question on the COctober neeting. Assum ng
it's in person, wll there be any virtual options for
ol d people who maybe shoul dn't be traveling |ike nme?

CHAI RVAN BABCOCK: Yeah. W were
exploring and with, | think, sonme optim sm and success,
a virtual option for this neeting when we decided to
hold it virtually. And it's -- | was struck by the fact
that if we can't do the technology for a hybrid, you
know, in person and Zoom neeting at the Texas
Associ ation of Broadcasters, then where could we conme up
with the technology to do it. So no definitive answer

but optimstic that we can. And we're going to try. So
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that's -- that answers that question.

Now Robert and then Professor Carlson, in
the 30 seconds you have left --

MR LEVY: | just wanted to thank you for
a great session, but really I have to know. \ere is
Levi Benton? Wkanda is not going to cut it.

CHAI RMVAN BABCOCK:  No, it's not. And it's
just so wong himbei ng wherever he was.

HONORABLE LEVI BENTON: |I'msorry. |I'min
Wakanda, but since | was called on, | have a comment or
a question al so on another topic.

| wonder if the Chief and/or Justice Bl and
were sufficiently informed and at |iberty to address
what Chief Justice Christopher raised earlier: Wat in
the world is going on in Brazoria County?

CHAI RMAN BABCOCK: They're certainly
wel come to comment if they're able or if they know.

HONORABLE NATHAN HECHT: No comment.

CHAI RVAN BABCOCK: So that will be a no
comrent, Levi. Sorry.

El ai ne. Professor Carl son.

PROFESSOR CARLSON:  Chip, | just want to
mention: W do do hybrid at the Iaw school. | don't
know t he technol ogy, but |'m happy to ask our |IT people

to speak to whoever you need to coordinate with on that.
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CHAI RMAN BABCOCK: That woul d be great.

Shiva --

MR. ORSINGER: | had a hearing two weeks
ago in Comal County that was hybrid. |If Conmal County
can do it, I'msure that the Association of Broadcasters
can do it.

CHAI RVAN BABCOCK:  You woul d think they
could. But Shiva, in lieu of going to Comal County,
which is a delightful place, if we run into trouble in

Austin, let's note that Elaine m ght have sone resources

for us.

Al right. Wll, this, once again, has
been great. W've gone two m nutes over -- sorry about
that -- but great to see you-all even if it's virtual.

And | really hope that next tine we can be in person,
and that night we're going to have a reception and a
picture. So to the extent that people can get there,
that would be great. So we're now in recess, and thank
you very much.

( Adj our ned)
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         17             Taken before Lorrie A. Schnoor, Certified



         18   Shorthand Reporter in and for the State of Texas,



         19   Registered Diplomate Reporter and Certified Realtime



         20   Reporter, reported by machine shorthand method, on the



         21   3rd day of September 2021, between the hours of 9:00



         22   a.m. and 5:00 p.m., via Zoom videoconference and YouTube



         23   livestream in accordance with the Supreme Court of



         24   Texas' Emergency Orders regarding the COVID-19 State of



         25   Disaster.
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          1                           *-*-*-*-*



          2                 CHAIRMAN BABCOCK:  Okay.  Welcome



          3   everybody.  Sorry that we have to be virtual again



          4   today, but it is what it is, so we'll soldier on.  And



          5   the first item on the agenda after my welcome remarks



          6   are status report from Chief Justice Hecht, so Chief



          7   Justice Hecht, take it way.



          8                 MR. ORSINGER:  You're muted.  There we go.



          9                 HONORABLE NATHAN HECHT:  Good morning,



         10   everyone.  And glad we can meet this way if not in



         11   person.  And we had hoped it would be in person, and



         12   perhaps next time it can be.



         13                 We're planning on oral arguments in our



         14   court being in person in a couple of weeks, but we're



         15   kind of waiting to -- watching what happens, make sure



         16   it doesn't get any worse, and that we can really do it.



         17                 By way of update, we -- the Court cleared



         18   the docket of argued cases by the end of June for the



         19   seventh year in a row, and we beat SCOTUS again for the



         20   second year in a row, so proud of that.



         21                 We're still waiting for the Governor to



         22   appoint Justice Guzman's successor, but he's been busy



         23   with special sessions, and we think that will come



         24   before very long.



         25                 David Slayton has left the Office of Court
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          1   Administration to take what he views as a promotion as



          2   Vice President of the National Center for State Courts



          3   and is certainly a good thing for the country.  So while



          4   we are still mourning David's loss to us, we're proud of



          5   his transition to the national stage, and we look



          6   forward to working with him there.



          7                 Mena Ramon, who is the long-time general



          8   counsel of the Office of Court Administration, is the



          9   interim director, and we're still in search for



         10   replacement for David.



         11                 Also, our Public Information Officer,



         12   Osler McCarthy, retired on August 31st.  We're looking



         13   for a successor for him.  And one of our staff



         14   attorneys, Chuck Lord, retired after only 35 years



         15   service to the Court, so we wish him well.



         16                 We rolled out an email subscription



         17   service last week -- thanks to Pauline -- and we're



         18   starting with rules advisories, but we'll be adding oral



         19   argument info and case summaries as we go along.  So if



         20   you haven't signed up, please consider doing so and get



         21   the information as the Court releases it.



         22                 And also just for the appellate lawyer



         23   insiders, the Court's going to new opinion formatting



         24   starting this month, and so the opinions will look a



         25   little different as they're coming out.  And Martha and
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          1   the staff attorneys have worked very hard on that.



          2                 We've issued 41 emergency orders so far.



          3   Three are still in effect.  Emergency Order 39 governs



          4   the Texas Eviction Diversion Program, and it expires



          5   October the 1st but will probably be continued to at



          6   least to the end of the year when the funding has to



          7   be -- the federal funding has to be spent.



          8                 Texas really has a nationally recognized



          9   eviction diversion program, win-win-win-win program.  It



         10   helps tenants in distress, it helps landlords by getting



         11   them paid, it helps the courts by getting these cases



         12   off their dockets, and it helps society by removing one



         13   more problem that the pandemic has caused for us.  So



         14   really, Texas has been a leader in these programs.



         15   We've spent a hundred million dollars in the program and



         16   helped 12,000 households.  So I and some other chiefs



         17   met with Attorney General Garland the other day by Zoom,



         18   and he's very supportive and trying to help us get



         19   (audio distortion) as we go along.



         20                 Emergency Order 40 is our general order



         21   that's -- it has been in place since March 13 last year,



         22   and it will probably be renewed October 1st again in



         23   some form, probably mostly the same.  The order



         24   facilitates remote proceedings, and the justices of the



         25   peace tell us that they really need that authority and
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          1   the authority to modify trial and pretrial related



          2   deadlines to help with their dockets and their backlog.



          3   So other courts do as well.



          4                 And Judge Schaffer's been very helpful in



          5   consulting with us on what should be in the order as



          6   well as Judge Miskel, Judge Ferguson out in West Texas,



          7   the presiding judges have all had input into it and are



          8   continuing to have input, and we want the courts to be



          9   able to function as well as they can in these difficult



         10   circumstances.



         11                 And then we just signed Emergency Order



         12   41, which will extend the deadline for the payment of



         13   State Bar dues, just as we did last year, to



         14   October 31st from August the 31st, so give everybody a



         15   little breathing room with respect to their bar dues.



         16                 One new emergency order relates to



         17   Operation Lone Star.  You no doubt have noticed in the



         18   media that the Governor has declared a state of



         19   emergency -- a state of disaster -- sorry -- in the



         20   border states and launched Operation Lone Star to combat



         21   smuggling of people and drugs into Texas, involves



         22   arresting people who are on private property without



         23   permission for criminal trespass and processing them



         24   through the state criminal system and then releasing



         25   them to immigration authorities.  They started out in
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          1   Val Verde County and then to Kinney County, and now it's



          2   three other counties, five altogether.



          3                 They started arresting about five people a



          4   day or so on average.  Now it's up to about 50.  And the



          5   judges in those counties need help in arraigning people



          6   who are detained, and so I've assigned judges from



          7   around the state to help with those arraignments



          8   virtually, and they've done an outstanding job.  And the



          9   presiding judges help select those judges who are



         10   handling these cases.



         11                 And the emergency order that we just



         12   signed alters the red tape procedures that pertain to



         13   appointments of indigent defense counsel so that counsel



         14   can come in from out of county, for example, magistrates



         15   can appoint the counsel rather than having to go to



         16   court to do that, just sort of streamlines the process.



         17                 And this, of course, is not a comment on



         18   the operation itself.  We're just trying to make sure



         19   that the courts are handling their responsibilities well



         20   in those circumstances so that everybody's



         21   constitutional and due process rights are being



         22   observed.



         23                 We've had a number of changes to rules.



         24   We have finished looking at the changes in Rule 145,



         25   which governs excusing indigents from paying costs.
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          1   It's effective September 1st, day before yesterday.  And



          2   basically it creates certain categories of evidence that



          3   are prima facie proof of indigence and requires that --



          4   I think this is a really helpful change -- requires that



          5   trial courts designate the portions of the record,



          6   Reporter's Record, for appeal.  Court reporters have a



          7   legitimate complaint that oftentimes, an indigent will



          8   request the entire record in a very lengthy proceeding



          9   and when it's not needed, and so this will help minimize



         10   that burden on the court reporters in civil cases.  So



         11   that's done.



         12                 Rule 199.1, also effective September 1st,



         13   ensures that court reporters can administer oaths to



         14   witnesses remotely under specified conditions.



         15                 Rule 107, the return of service rule, also



         16   effective September 1st.  It shortens the time to obtain



         17   fault protective orders in family violence cases as



         18   directed by House Bill 39 in the last session.



         19                 Rule of Judicial Administration 13.1



         20   regarding multidistrict litigation, effective last



         21   month, in August, removes some outdated language that



         22   prohibited transfers because they all involve the



         23   attorney general, and we decided there was no reason to



         24   have a special rule for cases just involving the



         25   attorney general.  People can -- people should know in
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          1   those cases what the statutes require.



          2                 We finished work on TRAP 49, on motions



          3   for rehearing, and en banc reconsideration.  And let me



          4   just say, I say en banc because I think it's



          5   schizophrenic and hypocritical to say voir dire in the



          6   trial court and en banc in the appellate court.  I just



          7   don't -- appellate lawyers are snootier than trial



          8   lawyers, so I say en banc; but anyway, we've changed



          9   that rule to impose the same deadline for both motions



         10   consistent with the federal rules and put more



         11   information regarding the contents of the motion, clean



         12   up some confusing terminology, so you might want to take



         13   a look at those changes.  We got one comment when we put



         14   them out for public comment from the State Bar Court



         15   Rules Committee, and they've raised some good issues,



         16   and we'll try to respond to those and have the rule



         17   ready October 1st.



         18                 TRAP 57 governs direct appeals to the



         19   Supreme Court.  And some of you will remember, maybe one



         20   or two of you, that when we rewrote the Rules of



         21   Appellate Procedure 20-plus years ago, we wanted to make



         22   sure that lawyers knew that direct -- the Supreme Court



         23   viewed direct appeals the same way as the rest of its



         24   docket -- most of the rest of its docket, almost all the



         25   rest of its docket -- as discretionary.  And even if
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          1   jurisdiction lay in the court, we might decide not to



          2   take the direct appeal and let it go to the Court of



          3   Appeals instead first to get their view of the case.



          4                 Since then, there have been a number of



          5   statutes passed that provide that the only appeal a



          6   party has is directly to the Supreme Court.  And so that



          7   statement that -- taking the appeal as discretionary is



          8   at least confusing and perhaps wrong.  And just, for



          9   example, in the last session, they passed a bill



         10   regarding securitization of bonds and funding for damage



         11   relating to Uri, the winter storm last -- the storm last



         12   winter, and that provides for only one avenue of appeal,



         13   and it's directly to the Supreme Court.  So we don't



         14   mean to change our view that some may be discretionary,



         15   but we'll stay agnostic for now and take that out of the



         16   rule.



         17                 We've (audio distortion) rules governing



         18   admission to the Bar, which Rule 4 had required a



         19   five-year wait after a sentence for felony conviction



         20   before you could apply for readmission to the Bar, but



         21   the Board of Law Examiners' practice was to waive that



         22   delay, if asked to do so, but not all applicants knew to



         23   ask.  So really, in practice, the time that someone



         24   should wait after a felony conviction is discretionary



         25   with the Board of Law Examiners, and that's the way --
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          1   we changed the rule to reflect that reality.



          2                 We made some changes in the rules of the



          3   Judicial Branch Certification Commission, and I won't



          4   take the time to tell you about those.  You can look at



          5   those.  They have to do with court reporters and



          6   guardianship cases.



          7                 We clarified that the Board of



          8   Disciplinary Appeals can continue to hold proceedings



          9   remotely post-pandemic, which they requested, and



         10   they've been doing without any trouble.



         11                 And then we updated the protective order



         12   registry form to -- in response to some legislation the



         13   last session, including to include sexual assault



         14   crimes, stalking, trafficking, protective orders in



         15   those kinds of cases, and to exclude information for



         16   vacated orders from public view, again, in response to



         17   legislation.



         18                 And finally, the Judicial Commission on



         19   Mental Health, which is, again, another nationally



         20   recognized organization, is holding its annual summit on



         21   October 14 and 15.  Registration is open, and there will



         22   be options for virtual and we hope in-person attendance,



         23   so you might want to look into that.



         24                 The Texas Commission has been so



         25   successful that the National Center for State Courts and
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          1   the Conference of Chief Justices and the conference of



          2   the State Court Administrators is trying to do some of



          3   the same work on its own nationally and drawing on the



          4   work of the Texas Commission.



          5                 The Conference of Chief Justices will be



          6   meeting in Austin in January for their winter meeting,



          7   and one of the focuses of the meeting will be on our



          8   mental health commission, how it has been so successful



          9   and what the national folks can learn from it.



         10                 So we've been very busy with rules



         11   throughout the summer.  We've had a couple of cases that



         12   you've read about in the media, so our summer has been a



         13   little busier than usual, but the Court's very strong



         14   and completely current.



         15                 One of the amazing things about the



         16   pandemic and the legal staff working almost entirely



         17   from home has been that it has not impacted our work



         18   adversely at all.  And so we've learned from that and



         19   trying to -- as law firms and others -- other courts are



         20   trying to do, we're trying to figure out the best path



         21   ahead.  And the situation keeps changing on us, but



         22   that's where we are.



         23                 We're very proud -- I'm especially



         24   proud -- to be able to brag nationally about how well



         25   our courts have done and especially our trial courts in
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          1   Texas and how they've just done everything possible to



          2   try to move cases in very difficult times.  The Bar has



          3   been supportive of efforts to do that.  So we really --



          4   we're behind.  There's no question.  It's going to take



          5   some hard work to catch up, but we're working on that.



          6   And I know judges across the state are trying to try



          7   every jury trial they can without risking the health of



          8   the participants, and we just have to work through those



          9   issues.



         10                 But for now, Chip, that's my report.



         11                 CHAIRMAN BABCOCK:  Well, thank you very



         12   much.  Other than that, though, you haven't done



         13   anything over the summer?



         14                 HONORABLE NATHAN HECHT:  No, no, we've had



         15   our feet propped up and --



         16                 CHAIRMAN BABCOCK:  Yeah, on the beach.



         17                 HONORABLE NATHAN HECHT:  Yeah.



         18                 CHAIRMAN BABCOCK:  Thank you, Chief



         19   Justice Hecht.



         20                 Justice Bland.



         21                 HONORABLE JANE BLAND:  Good morning.  I



         22   have nothing to add to the Chief's comments other than



         23   to thank him for his leadership on each and every one of



         24   these initiatives that he just discussed with you and to



         25   add to his my gratitude to this committee because so

�                                                                  32595









          1   many of these rules, nearly all of them, reflect the,



          2   you know, culmination of many hours of thoughtful



          3   deliberation by this group, and we could not do it



          4   without you, so thank you.



          5                 CHAIRMAN BABCOCK:  Yeah, thank you,



          6   Justice Bland.



          7                 And as a measure of how hard we've been



          8   working, I received about 30,000 pages of stuff last



          9   night, as did all of you, and I'm sure -- I stayed up



         10   late frankly reading all 30,000 pages, so I'm sure that



         11   we're going to have a meaningful discussion today.



         12                 And to kick that off, Jim Perdue from



         13   Houston, the chair of our seizure exemption rules and



         14   form, and he has organized a very informative session



         15   for us to guide us in our work.



         16                 Jim.



         17                 MR. PERDUE:  Thanks, Chip.  And I



         18   apologize to everybody for the document dump last night.



         19   Part of my experience this past session teaches that I



         20   think that any legislative process and any, probably,



         21   likewise rulemaking process of this ought to bring



         22   together the affected constituencies to be thought



         23   leaders and explain the issue.



         24                 I'm not a debt collection lawyer, and I --



         25   my pro bono work has only been family law, so this was a
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          1   new area for me.  And so you're not going to hear Jim



          2   Perdue on turnover and garnishment.  You're going to



          3   hear people who actually do it and understand it



          4   hopefully to work through the issue.



          5                 But for whatever reason, I got entrusted



          6   with this subcommittee because of my repeated inability



          7   to stay away from Austin and see the legislative process



          8   up close.  And what comes to you right now is part of



          9   the interaction of that branch of government with this.



         10                 There is -- House Bill 3774 is the omnibus



         11   courts bill.  It is essentially the catch-all vehicle



         12   for kind of the noncontroversial legislative actions



         13   that would relate to the judicial branch.  And so, you



         14   know, no question about creating a new county court in



         15   Hidalgo, no question about some magistrate judges in



         16   criminal proceedings, et cetera, et cetera.



         17                 It interacts with the Texas Judicial



         18   Council very closely, and kind of that bill, then, moves



         19   through session monitored by my little association to



         20   make sure there is nothing untoward buried in it; but



         21   you're looking at, like, an 85-page bill of generally



         22   agreed-to issues.



         23                 In the June referral letter that was sent



         24   to everybody, that bill is attached, but it may have



         25   been circulated twice.  And I don't know that I want to
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          1   do share screen because I kind of want to jump into



          2   things with y'all, but we're looking at section -- or



          3   Article 15 of that bill, which is Page 61 of the bill.



          4   It is Page 245 of the pdf that was sent by Shiva on



          5   June 1st with the Chief's referral.



          6                 And so what we have today is something



          7   that the committee has confronted in the past, and this



          8   happens, and that is a legislative enactment that gets



          9   dumped into the Government Code, and it says the Supreme



         10   Court shall adopt rules.  This is how we got expedited



         11   trial.  This is how we got fee shifting.  This is how



         12   we've had a couple other things that have happened over



         13   the years where they write a bill, they put it in the



         14   Government Code, and they direct the court to pass a



         15   rule.



         16                 This particular issue then essentially is



         17   a directive by the legislature, living in the Government



         18   Code now, to write a rule by May of next year relating



         19   to exemptions from seizure of property.  If you read it,



         20   it's relatively simple.  So the directive from the



         21   legislature in 37 -- in this article within the bill



         22   says that the court shall establish a simple and



         23   expedited procedure for a judgment debtor to assert an



         24   exemption to the seizure of personal property by a



         25   judgment creditor.  Now that then references back
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          1   specifically to Section 31, turnover statute; and then



          2   you have a Subsection (b) which also talks about rules



          3   that are necessary to implement this, and then



          4   Subsection (c), a form that is necessary to implement



          5   this, in other words, kind of intended to represent a



          6   mandatory form to be issued by the court, obviously



          7   intended primarily for pro se litigants that have been



          8   subject to a judgment and are now subject to a



          9   collection action, whether it be garnishment or



         10   turnover.  All of this then has to do with the



         11   exemptions.



         12                 In my quick study of this, there's a



         13   little bit of giddyup in it.  It is -- this is not as



         14   clean as often the legislative process allows for in the



         15   addressing of things through rules.



         16                 First, it is kind of in a conversation



         17   about Justice Courts, but it's very clear that the bill



         18   is not bracketed to a form or rules only for Justice



         19   Court creditor proceedings.



         20                 Secondly, the form, according to the



         21   bill -- and this may be kind of the biggest issue of



         22   discussion that I picked up on very quickly, you can see



         23   on Page 62 of the bill, 246 of the pdf, in Subsection



         24   (b), it's contemplated that this rule and this form is



         25   going to list all exemptions under state and federal law
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          1   to the seizure of personal property.  That's Line 19 and



          2   20, Page 62 of the bill.  That's a long list.  And so to



          3   get the entire list of exempt property in a usable form



          4   in plain English, with a mandatory Spanish translation,



          5   is an interesting project as well.



          6                 So here ends the knowledge base that



          7   Perdue has and his ignorance begins.  And so, therefore,



          8   I've got some much smarter people who understand this.



          9   Rich Tomlinson is here from Texas Legal Aid, and Craig



         10   Noack is here who is the, kind of, legislative affairs



         11   or chairperson for the Texas Creditors Bar Association.



         12                 I've been kind of collecting their thought



         13   leadership on this mandate and getting, at least, from



         14   both sides that I have not done my best imitation of Bob



         15   Bullock and stripped them down at a conference table in



         16   a room and make them talk to each other in person, but



         17   that may come depending on what the Chief tells me to do



         18   after today's meeting, because you'll see, I think, and



         19   hear from these presentations that they take a different



         20   approach to this.  They obviously and understandably



         21   come at it from a very different perspective and a



         22   different angle, but that doesn't change the fact that



         23   the responsibility for us as the committee and then the



         24   court is to craft a rule that complies with the



         25   legislative mandate but also I think represents good
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          1   policy and best practice.



          2                 So I think the issue will be joined



          3   relatively easy for you between the presentation of



          4   Rich, on behalf of the judgment debtor's perspective,



          5   but -- obviously from Legal Aid.  Craig has put some of



          6   his concerns regarding their proposal on the table in a



          7   memo that was circulated last night.  Rich crafted an



          8   excellent, kind of, ten-page, high-level memo regarding



          9   the proposal that was crafted between his group and



         10   Texas Appleseed.  They have kind of a full package.



         11   And, likewise, the Creditors Bar has a full package for



         12   you to review.



         13                 And I've been promised by Jackie that this



         14   is a start of the process, and I promised both of them



         15   that this is a start of the process.  And I've informed



         16   both of them that this is a committee that loves to



         17   debate the number of angels on a pinhead, so we will



         18   take some time with this and we'll see what we can do to



         19   comply with the mandate and with the referral by the



         20   Chief.



         21                 So as David Evans would say, that is an



         22   extremely long-winded Perdue introduction of the issue,



         23   and I'd like to turn it over to Rich Tomlinson to talk



         24   to you about his perspective from the judgment debtors



         25   and the work that Texas Appleseed and Legal Aid has
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          1   done.



          2                 Rich.



          3                 MR. TOMLINSON:  Thanks.  Thanks, Jim.



          4                 Again, I'm Rich Tomlinson.  I've



          5   represented debtors for most of the 41 years I've been a



          6   lawyer, and I'm very heavily involved in representing



          7   debtors in both garnishment and in turnover proceedings.



          8   There are some other mechanisms whereby judgments can be



          9   collected, but the primary ones are those two at the



         10   moment; and turnover is becoming a more significant one.



         11                 I'm part of an ad hoc group.  I work at



         12   Lone Star Legal Aid in Houston.  I work with also Amy



         13   Clark from Texas Rio Grande Legal Aid, Ann Baddour at



         14   Appleseed, and Professor Mary Spector at SMU Law School,



         15   and we're here from the debtors' side basically to give



         16   you our ideas about our proposal and where we think



         17   the -- where we think the rule should come out,



         18   basically, just to give you that introduction.



         19                 And so this all started, first of all,



         20   with a proposal that was made to the Judicial Council



         21   where we sought basically a passage of a resolution that



         22   would recommend legislation that would require the



         23   implementation of a rule or rules or amendment of rules



         24   that would make it easier for judgment debtors to raise



         25   exemption claims, and there's -- here's the reason why.
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          1                 So there's -- the number of collection



          2   cases that have been filed in the last ten years has



          3   really grown over time.  And actually I've been doing



          4   this a long time.  It's actually grown a huge amount



          5   over the last 20 years.  It used to be -- I'd say before



          6   2000, you didn't see as many consumer collection cases



          7   because we don't have wage garnishment, so it's harder



          8   to collect in Texas than in other states, but that's



          9   changed.



         10                 There's been a huge amount of debt



         11   collection suits.  It's now a very prominent part of the



         12   dockets of JP courts, county courts in particular, even



         13   in some district courts.  And it's -- that relates to



         14   the fact that there are now tens of thousands, if not



         15   hundreds of thousands, of judgments being collected,



         16   many of them by large, publicly held debt buyers that



         17   buy debts from banks and other financial entities and



         18   seek to get judgments against people who owe debt, and



         19   then they try to collect.  And what that has led to is



         20   many more garnishments against individuals, in addition,



         21   many more turnover proceedings where judgment creditors



         22   seek turnover receivers to be appointed to try to



         23   collect.



         24                 And what I have observed is that there's



         25   tons of exemptions, but there's no process by which
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          1   judgment debtors get informed about those exemptions.



          2   If they don't find a lawyer, in fact, they don't have a



          3   way to actually make their voice heard and raise their



          4   exemptions.  So, you know, the exemptions can include



          5   social security, veterans' benefits, all kinds of



          6   pension benefits, workers' comp, railroad retirement,



          7   FEMA benefits, child support, that's just an example.



          8                 It is my experience that without a lawyer



          9   involved, judgment debtors don't have a chance of really



         10   effectively raising their exemptions.  And that's -- the



         11   whole point of this proposal is to make it a simple



         12   procedure so that that can be done.  And it's set up



         13   that way in many other states.  And there's a procedure



         14   that allows people who are unrepresented to assert their



         15   exemptions to get prompt hearings and get them resolved.



         16                 So the current system, for example, with



         17   garnishment is that people do get a notice that's sent



         18   to them, purportedly as soon as practicable, which the



         19   courts have said is either 14 -- no more than 14 days or



         20   no more than 18 days, not terribly helpful; and then all



         21   it says is, "You can file a bond to get your money



         22   back," which doesn't help hardly anybody.  The bond



         23   process is hardly never used.  But then it also says,



         24   "You can file a motion to resolve the writ of



         25   garnishment."  Well, that doesn't tell a pro se
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          1   anything.  They don't understand what that means.  They



          2   can then file a motion, but really the only way to



          3   effectively file one of those is if you hire a lawyer.



          4                 In turnover proceedings, there's thousands



          5   of turnover receiverships that have -- have been



          6   initiated in the last five to ten years.  It's become a



          7   large industry.  There's many lawyers now that that's



          8   their only practice.  And I would say the vast majority



          9   of those cases involve individuals debtors, judgment



         10   debtors.  And there's no process there to govern how



         11   people are informed about their right to raise



         12   exemptions.  There's nothing.



         13                 And the point of this bill is, at least in



         14   these two instances, we need to make it a simple



         15   process, an expedited process, one that's user friendly



         16   for pro ses, and that's sort of -- that's the impetus



         17   behind this bill.  It led to the Judicial Council



         18   passing a resolution that led to this legislation.  It



         19   was considered, I would say, noncontroversial enough to



         20   pass in this bill.  So that's -- I testified both before



         21   the Judicial Council and the legislature, and that's



         22   basically where we're at.



         23                 So -- and underlying this, I want to add,



         24   is that one of the reasons for pushing for this is that



         25   there's constitutional due process questions.  There's a
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          1   case out of Georgia in 2015, it's a Strickland case,



          2   Strickland versus Alexander, where they found that the



          3   postjudgment garnishment system in Georgia was



          4   unconstitutional in part because they didn't have a



          5   notice that would inform judgment debtors about their



          6   exemption rights.  There was nothing that told them



          7   about their exemption rights, much like our current



          8   system, and there was no clear expedited procedure that



          9   they could utilize.  That led to a ruling that that



         10   system was unconstitutional.  And then Georgia followed



         11   up with a new system, and it does provide really great



         12   system of notice.  It also provides for expedited



         13   hearings and requires courts to rule very quickly.  And



         14   I think basically what that has done is it's provided



         15   some example of the best practices around.



         16                 So going back to the statute, there's --



         17   basically this is -- the statute requires a simple and



         18   expedited procedure to assert exemptions.  It requires



         19   the court to stay proceedings to assert the exemption so



         20   that there's a way to get your money without it being



         21   distributed to the judgment creditor before you can



         22   pursue it, and then require the courts to set hearings



         23   promptly.  And then related to that, there have to be



         24   forms that inform judgment debtors about their rights,



         25   and it has to be in plain language and also have to have
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          1   a Spanish language version available.  And plain



          2   language is really, I think, exceedingly important here.



          3                 So as I mentioned, most postjudgment



          4   collection now occurs through two means, garnishment and



          5   turnover receiverships.  And I would say that turnover



          6   receiverships are eclipsing all the other forms of



          7   collection.



          8                 And as I mentioned before, the garnishment



          9   notice is unwieldy.  It's not user friendly.  It just



         10   says you can file a motion.  The procedure is that you



         11   can file a motion, which all those are just information



         12   that can be used by a lawyer.  It's not helpful to



         13   judgment debtors that are unrepresented.  And the real



         14   problem here is, you have very few judgment debtors that



         15   are represented by counsel.  I know that I represent



         16   just a very small sliver of those people in Harris



         17   County.  And there are other people who do that in Legal



         18   Aid, but we still only represent a small fraction of



         19   those.  And so the point of this is to make sure that



         20   you pass this on; you pass on these rights to this



         21   unrepresented mass.



         22                 In terms of best practices I just



         23   mentioned, Georgia has really offered, I think, the



         24   best.  It's recent -- they passed these new rules



         25   following the Strickland versus Alexander ruling.  It
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          1   provides notice with a listing of the exemptions and a



          2   simple explanation of the exemptions, and it's to be



          3   given three days after service of the writ on the



          4   garnishee, which is typically a bank, and provides for a



          5   form which the judgment debtor can file and thereby ask



          6   for a prompt hearing, which has to be held within ten



          7   days, and then a decision has to be made within 48 hours



          8   by the court.



          9                 It also even allows judgment debtors to



         10   assert the claims of third parties.  For example,



         11   something that comes up in our cases is that joint --



         12   with joint bank accounts, when there's several people on



         13   an account, sometimes you have people who are listed,



         14   and including judgment debtors who may have a right to



         15   withdraw funds from those accounts, but there's a



         16   statute in the state code that says that basically title



         17   to the money in that joint account belongs to the



         18   parties that put it in that account.  So among the



         19   people that have a right to withdraw it, title actually



         20   belongs to those people.  And so there's case law that



         21   says those third parties are entitled to that money if



         22   there's a dispute.



         23                 And in Georgia, they're allowed -- the



         24   judgment debtors are allowed to assert the rights of



         25   those third parties.  That could be, for example, when a
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          1   mother is listed on a minor bank account and they're



          2   seeking to collect, and they try to take the minor's



          3   bank account, even though it reflects their work



          4   earnings, or there's an account that an elderly mother



          5   has, and she contributes money into it and some of her



          6   children contribute money into it, and then -- but a



          7   judgment debtor is one of the children on there who has



          8   a right to withdraw money but hasn't put any money in



          9   there.  This, in Georgia, would allow those third



         10   parties to be represented by the judgment debtor and



         11   could raise that claim.



         12                 Our proposal -- so we're trying to do --



         13   we were trying to do the best we could to change the



         14   rules only as necessary.  And on the turnover side, we



         15   were -- we basically took a lot from what the current



         16   garnishment rules do and applied them to turnover



         17   receiverships.  But specifically what we do, we provide



         18   it for new notices that I think are in plain language



         19   that explain exemptions and a simple claim form for



         20   asserting those claims.



         21                 The way we've done it so far is it's



         22   limited to claims about funds that are exempt.  We



         23   didn't deal with physical property.  And if we are going



         24   to address that, I think that should be done by a



         25   separate form.  In my experience, that's not a common
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          1   event that either turnover receivers seek physical



          2   property.  It's not common in my experience.



          3                 And our proposal requires hearing and a



          4   ruling within ten days unless the parties agree to a



          5   delay.  That's basically the current rule in



          6   garnishment, but it would also apply that to turnover



          7   receiverships.  It's not actually a change.  It would



          8   set up -- not in the garnishment context.  It would set



          9   up a procedure to permit pro se parties to pursue



         10   exemption claims, but it will also -- would tell them in



         11   the notice that they could contact Legal Aid, which I



         12   think is helpful because sometimes -- there are many



         13   times when Legal Aid could assist people in pursuing



         14   their exemption rights.



         15                 It does provide that the burden is on the



         16   judgment debtor to prove the exemptions, and that's the



         17   law.  That's our current law.  We're not trying to



         18   change that.  We're trying to make that clear in the



         19   process, but it does require the judgment creditor to



         20   prove compliance with required procedures.  That is the



         21   law on the garnishment side.  There is no such law on



         22   the turnover receivership side.  We're suggesting that



         23   that should be in the proposal to make sure that the



         24   rules are complied with.



         25                 One of the things we do on the turnover
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          1   receivership side is we require strict compliance with



          2   the exemption procedures in both turnover and



          3   garnishment.  The current rule is that that's the law



          4   on -- in garnishment, that is required.  We're



          5   suggesting that that should also be applied in the



          6   context of turnover.



          7                 We also suggest that rulings, particularly



          8   in turnover receivership proceedings, that if there's a



          9   ruling on an exemption claim or a motion to return



         10   exempt funds that those rulings should be treated as



         11   final orders.



         12                 This is a real issue.  And I think the



         13   Supreme Court has even had to work hard on figuring out



         14   which turnover orders, which are postjudgment, are



         15   actually final orders that can be appealed and which



         16   cannot, but -- and I've run into and I've gotten sort of



         17   varied responses from judges about whether or not a



         18   ruling on a motion for return of exempt funds can be



         19   appealed from JP court to county court.



         20                 We would like the court to arrange for



         21   that because we want to make sure that there's a way



         22   that people can challenge rulings that are contrary to



         23   the judgment debtor from JP court, at least from JP



         24   court to county court, if not farther up.  And one way



         25   to address that is to put it in the rule itself.
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          1                 There's a recent cases where the Texas



          2   Supreme Court has dealt with this.  It's given some



          3   definition about when turnover orders can be subject to



          4   appeal and whatnot.  Alternatively, if you don't have



          5   that, then you can do a mandamus.



          6                 My only point here is that it's in the



          7   interest of judgment debtors to have a way to at least



          8   appeal from JP court to county court.  And one way to



          9   address that is to assure -- something in the rules that



         10   says these are final orders, because they really will --



         11   typically the only real issue that the judgment debtor



         12   can raise in a postjudgment proceeding like a turnover



         13   receivership is an exemption matter.  And if it's the



         14   only matter, I think it could be easily considered as a



         15   final order.



         16                 It also requires strict compliance with



         17   the procedures.  That's both in the garnishment and



         18   turnover context, and that is the current rule in



         19   garnishment.  We're asking that that be applied in



         20   turnover as well because really, they're very similar.



         21                 And that's basically what our proposal



         22   does in short.  I mean, I've written a memo that members



         23   of our group have also contributed to; but in terms of



         24   how it affects current law, let me just briefly address



         25   that.
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          1                 It basically provides a wholly new



          2   procedure in turnover receiverships.  It requires notice



          3   of exemptions, a claim form, a prompt hearing.  None of



          4   that is provided now.  There is no explicit procedure in



          5   turnover receiverships at all to address exemptions, so



          6   that is a change in the law.



          7                 The garnishment notice under -- in Rule



          8   663a is changed.  So the big change in the garnishment



          9   side is it's going to give notice of the exemptions and



         10   give people notice of their right to make an exemption



         11   claim, and it provides a form for doing so.



         12                 The actual garnishment hearing procedures



         13   are not changed much.  We include the same notice



         14   requirements, which can be three days or less if the



         15   court wants, that there has to be a ruling -- a hearing



         16   and a ruling within ten days after the motion or



         17   exemption claim is filed, and so that is not a change.



         18                 In terms of -- as I mentioned before, it



         19   adds the finality provision so that in turnover context,



         20   at least there is a way to appeal from JP court to



         21   county court.  It adds strict compliance as a measure of



         22   what's required.  It's already in the garnishment



         23   context, and it includes that in the turnover context.



         24                 And so the next thing is this.  I saw the



         25   alternative proposal from the Texas Creditors Bar
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          1   Association yesterday.  I saw it for the first time



          2   yesterday morning, and I've spent as much time as I



          3   could yesterday to review it and give you some idea



          4   where we agree and where we disagree.



          5                 I don't know that we couldn't meet and



          6   talk.  We have not had that opportunity yet.  I've had



          7   some dealings with Mr. Noack over time, as many other



          8   creditor lawyers.  I have, actually, friendships with



          9   people in the creditor bar.  I know that may be shocking



         10   to Mr. Noack, but it's true.  And I'm more than happy to



         11   meet with them.  I'm more than happy to try to work out



         12   as much compromise as can be worked out, but let me pose



         13   to you where I think we differ at this time and where



         14   there's a need probably for us to talk.



         15                 I think there's a few issues where we



         16   likely cannot bridge our differences, and we're going to



         17   ask you-all to make -- to conclude what the rule is



         18   going to look like.



         19                 So the first of a number of these disputes



         20   are in terms of timing of the notice.  So the notice



         21   that was required in garnishment and now will be applied



         22   in turnover, it says that the notice of exemptions would



         23   be mailed, quote, as soon as practicable.  That is the



         24   current rule in garnishment in 663a.  And I've -- I



         25   think that's a problem because that is not consistent

�                                                                  32614









          1   with what the statute says, which is we want expedited



          2   proceedings.  The courts have construed this to mean



          3   that it can be up to 14 days, and it's still considered



          4   meeting that standard.  And in my view, that's too long.



          5   And, in fact, that's contrary to the Georgia practice,



          6   which is you have to do it within three days after



          7   execution of the writ of garnishment, for example, on a



          8   bank.  I do not think that that's appropriate.



          9                 We asked for one day.  That may not be



         10   where we end up, but I don't think that as soon as



         11   practicable is a good idea.



         12                 There's even a case from the Fort Worth



         13   Court of Appeals that upheld a notice that took 18 days



         14   after execution of the writ on the bank.  And in my



         15   view, that is not as soon as practicable.  And even if



         16   that is the standard, it's not clear -- it's not a clear



         17   standard.  Every judge across the state could differ



         18   about what that is.  And I recommend that we come up



         19   with a specific deadline that sets a number of days.  It



         20   doesn't have to be one day.  It could be longer.  I



         21   believe that Georgia probably has the best standard,



         22   which is three days.  And I think this is something



         23   where we might be able to work out a compromise.  I



         24   can't promise that.  I'm just saying that is possible.



         25                 You know, the real problem here is if you

�                                                                  32615









          1   allow it to be -- you allow up to 14 days or up to 18



          2   days and then you have a -- it takes a few days for a



          3   pro se judgment debtor to review the form, fill it out,



          4   and then file it, and typically that's going to mean



          5   either mailing it or taking it down to the courthouse;



          6   and then you have a hearing, let's say, within ten days.



          7   If you put all those numbers together, that's almost a



          8   month.



          9                 And the problem is when there's a



         10   garnishment of somebody's checking account or there's a



         11   turnover receiver that sees the money in that checking



         12   account on the basis that it's purportedly nonexempt



         13   property, that takes every penny that those people have,



         14   and that means they're basically immediately destitute



         15   and they would remain so until you get a proceeding.



         16   That's the point of having a quick proceeding because if



         17   their income is truly exempt, then they shouldn't have



         18   to go through that.  They shouldn't have to go a long



         19   time period without being able to get access to their



         20   funds again.  So I think this timing is too -- it's too



         21   long, and it's too unclear.



         22                 Also, I think their notice of exemption



         23   that they propose is problematic.  The biggest issue I



         24   would say is, it's not in plain language.  Basically, it



         25   lists all of the exemptions, and it's really
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          1   impossible -- it's done using the statutory language,



          2   which even lawyers may not fully understand without



          3   reading cases to construe the language.  So my point



          4   about that is, it should be closer to what Georgia does,



          5   which has columns, and it very specifically lists things



          6   in a way that I think even a pro se party could



          7   understand.



          8                 It also doesn't recognize that there can



          9   be expanded exemptions in the turnover context.  So



         10   there's a provision, a subsection, of the turnover



         11   statute -- it's Subsection (f) of 31.002 of the Civil



         12   Practice & Remedies Code -- that namely says that



         13   proceeds or disbursements of once exempt funds, such as



         14   wages or, you know, money from a spendthrift trust are



         15   exempt from turnover, even if they are subject to



         16   garnishment.



         17                 So the point of it is -- of Subsection (f)



         18   is turnover is not supposed to be as broad as



         19   garnishment, and their proposal does not recognize this.



         20   This is where -- this is the one area where I'm not sure



         21   we can reach a compromise.



         22                 We think there's very clear law supporting



         23   our position.  They think there's law supporting their



         24   position.  I don't see that we're going to be able to --



         25   I don't know that we're going to be able to get past
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          1   that.



          2                 The other thing that's in their claim form



          3   is, they have all of the exemptions for both funds and



          4   for physical property all in one form.  I see attempts



          5   to recover physical property as a way to collect on



          6   judgments very, very rarely.  I hear it talked about



          7   occasionally, but frankly I don't know that I've seen



          8   any actual attempt to collect a particular piece of



          9   physical property from an individual because our



         10   exemptions are so broad under 42.001 and 42.002 of the



         11   property code.  So I propose that we have a separate



         12   form for that.  And if they are seeking that kind of



         13   property, they should be getting that notice.  If, on



         14   the other hand, it's funds, there should be a form like



         15   the one we had proposed, and that's going to happen, I



         16   think, 99.9 percent of the time.



         17                 So in addition, the Texas Creditors Bar



         18   Association proposal only allows ten days after the date



         19   of mailing of the notice to the judgment debtor to file



         20   an exemption claim, and then if they don't make that



         21   time period, they basically waive their exemptions.  We



         22   are very strongly opposed to this, particularly the



         23   waiver provision.  We suggested, consistent with the



         24   statute, that money be held, for example, by a turnover



         25   receiver for a period of time.  The current garnishment
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          1   rules already provide for that.  You know, basically no



          2   money can be passed on until there's a judgment in a



          3   garnishment action.



          4                 And the way to deal with it is you can



          5   file an exemption claim form in garnishment or a motion



          6   to dissolve the writ of garnishment, get a hearing, and



          7   the current rules will -- and with the minor amendments



          8   that we're suggesting, that will protect those funds



          9   from being disbursed to the judgment creditor.  Can't



         10   happen till there's a judgment.  But in the turnover



         11   receivership context, it doesn't work that way.



         12                 So what we're asking for, we asked for 60



         13   days.  They've offered ten days.  And it may be that we



         14   can work out an agreement about what that time period



         15   should be where the funds are held before they're



         16   disbursed to the judgment creditor.  It may be less than



         17   60.  It may be more than ten.



         18                 One thing that we are strongly opposed to



         19   is any waiver by the judgment debtor of their exemption



         20   rights in a short -- giving them only a short window in



         21   which to raise exemption claims.  They should be able to



         22   raise it whenever -- certainly effectively at any time



         23   before the funds are disbursed.  In garnishment, that



         24   doesn't happen till there's a judgment.  And if you



         25   appeal it, that judgment -- from JP court to county
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          1   court, it's going to take some time.



          2                 In a turnover receivership process, we



          3   don't want that to happen immediately because we want



          4   judgment debtors who are pro se to have a sufficient



          5   time to raise their issues and have that money protected



          6   and not disbursed.  So...



          7                 MR. PERDUE:  Rich, you've done a great job



          8   of hitting all of the talking items that I put on your



          9   list by email yesterday.  I appreciate it.  As I told



         10   you, I gave Craig the exact same five issues.  And



         11   what -- if you're done, what I'd say is, I'd like to



         12   have everybody hear from Craig.  You're not excused.  I



         13   need to keep you here for the conversation because there



         14   may be some questions posed to you, but I think it would



         15   be appropriate to let Craig go and address us, if you're



         16   finished with -- because I really appreciate, by the



         17   way, where you agree and disagree.  That was very



         18   helpful.



         19                 MR. TOMLINSON:  Can I just raise two more



         20   things, then I'll shut up.  How's that?



         21                 MR. PERDUE:  That's fair.  You know, they



         22   always say, look, trial lawyers don't ever say that; but



         23   if you've only got two more things, Rich, you've got two



         24   more things.



         25                 MR. TOMLINSON:  I know sometimes I'm not
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          1   as precise, concise, as I need to be, but I'm getting to



          2   it.



          3                 So there's also a provision in the Texas



          4   Creditors Bar Association proposal that would put no



          5   time limit on when a decision would be made.  That is



          6   not the current rule in garnishment.  It is -- and we



          7   believe that that's something that -- to assure an



          8   expedited procedure to follow the statute and to follow



          9   constitutional due process as required by Strickland



         10   that there should be a short time period for the court



         11   to make a decision.



         12                 The current rule in garnishment is the



         13   decision has to be made within ten days.  I can tell you



         14   that in practice, that doesn't always happen, but the



         15   point is, courts should have a requirement to make a



         16   decision within a certain amount of time because



         17   judgment debtors who have exemptions, they are basically



         18   destitute until they get a ruling from the court.  So we



         19   have a very big concern about that.  That's a red line



         20   for us.



         21                 So there is also a third-party issue.  As



         22   we pointed out, third parties have a claim and involves



         23   joint accounts.  They can raise that as an exemption.  I



         24   admit that in form, it is not an exemption, but it walks



         25   and talks.  In substance it is like an exemption.  And

�                                                                  32621









          1   the Georgia procedure, they allow for judgment debtors



          2   to raise those issues on behalf of third parties, for



          3   example, on behalf of their elderly mother or on behalf



          4   of their minor child.



          5                 And those are -- that's a brief idea of



          6   some of our major concerns.  We have other concerns with



          7   their proposal.  I'm only asking for the opportunity to



          8   have -- to respond to their proposal like Mr. Noack has



          9   already done to the one we have written.  That's it, and



         10   I will end my presentation and await your further word.



         11                 MR. PERDUE:  Thank you, Rich.  I -- to



         12   highlight to everybody, the last one that Rich mentions



         13   there, this third-party issue, is a big difference



         14   between these two sides.  That one -- very clearly,



         15   there is some different perspectives on that.



         16                 But without me kind of adding in anymore



         17   editorial, I just want to get to the creditors'



         18   perspective and allow Craig to both proactively and



         19   responsively make a presentation for us.



         20                 Craig, will you -- from the -- so Craig's,



         21   I believe, the Legislative Committee chair for the Texas



         22   Creditors Bar Association.  And I know Rich didn't mean



         23   this as an insinuation, but I get it sometimes.  Craig



         24   got your stuff like yesterday morning as well, so



         25   everybody's on a quick -- on a very quick turnaround
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          1   here just because of my inability to get the lines of



          2   communication open earlier; but Craig, why don't you



          3   present -- obviously, you've got the same talking



          4   points, and I really appreciate you being here for us



          5   today.



          6                 MR. NOACK:  Thank you, Jim.



          7                 Just, you know, to speak for myself, even



          8   though I've been spoken at, I think, well by Rich over



          9   the last few minutes, I am Craig Noack.  I am here on



         10   behalf of both the Texas Creditors Bar Association as a



         11   board member and co-chair of the Legislative Affairs



         12   Committee.  I'm also here as a board member of the Texas



         13   Association of Turnover Receivers, so I have been a



         14   practicing turnover receiver for the past five years.



         15   And the Texas Association of Turnover Receivers is an



         16   organization of professional turnover receivers who act



         17   under -- and are appointed under 31.002, so this is a



         18   joint proposal by both organizations.



         19                 I believe this committee will be getting a



         20   submission later from, separately, the Texas Association



         21   of Turnover Receivers, a briefing about this topic; but



         22   for the purposes of this proposal, both the TXCBA and



         23   TATR joined forces to get something in front of the



         24   committee, although there is a lot of opportunity for



         25   enhancement and working together on this.
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          1                 Just by way of -- so the committee



          2   understands my background, I spent over 11 years



          3   in-house with major publicly traded debt buyers.  I



          4   have, in fact, worked with them in-house on nationwide



          5   legal collections practices, and so I have spoke with



          6   attorneys in all 50 states, Puerto Rico, South America,



          7   the United Kingdom, throughout the world, on their legal



          8   collections practices.  I can tell you that it is



          9   absolutely true that Texas is a whole 'nother country



         10   when it comes to postjudgment collections, when it comes



         11   to -- when it comes to a lot of things that we do.  And



         12   so that does play a role in, I think, a lot of what Rich



         13   mentioned in terms of the kind of influences in what's



         14   going on in Texas statewide over the last few years.



         15                 Personally I'm excited to talk about this



         16   topic.  This isn't a subject that frankly gets a lot



         17   of -- most attorneys get to deal with.  It's a niche



         18   practice, but frankly, this is a system that happens



         19   beneath the surface and it happens a lot.



         20                 And I think one of the most important



         21   things we really have to think about is that this is a



         22   process that really needs to function smoothly.  We work



         23   in a capitalist society where there really has to be a



         24   functioning responsibility for judgments.  If people do



         25   not respect judgments, then people don't pay and then
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          1   our interest rates go up and then access to credit dries



          2   up.  So there is some real meat behind this.  We really



          3   do need to get this right.



          4                 Texas is one of only four states that



          5   prohibits wage garnishment, so it lends an increasing



          6   importance to what happens with other collection



          7   practices.  And I think that's really why this mandate



          8   is here.  So I think one of the questions that Jim asked



          9   both Rich and me was:  Why was this mandate out there?



         10                 I think it's a very natural concern when



         11   legal proceedings get to that a-ha moment, that shock



         12   moment.  What I have seen time and time again in my 20



         13   years of practice is that many people just don't want to



         14   deal with the fact that they have a judgment against



         15   them, that they have a claim against them, and they



         16   ignore it, they bury their head in the sand.  It's a



         17   natural concern, whether they're afraid of public



         18   speaking, whether they're ashamed, they just don't want



         19   to deal with it.  And unfortunately it gets to the point



         20   where a judge has decided in a judgment creditor's



         21   favor, and it finally gets to the point where property



         22   has to be seized.  And it does happen.



         23                 I can tell Rich that he probably doesn't



         24   see it because if they have property to be seized, they



         25   probably don't qualify for legal aid; but if anybody on
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          1   the call is interested in a 2012 Kawasaki MULE with a



          2   deer feeder on the back, it is currently for sale for



          3   $5,000 pursuant to court order, but it absolutely



          4   happens all the time.  But, you know, it does get to



          5   that point.  And that naturally leads to conversations.



          6   It naturally leads to that shock where there is an



          7   impact to what a judge has decided.  And that obviously



          8   creates a concern that their rights are protected.  And



          9   I think that was obviously the conversation that



         10   happened during the legislative session.



         11                 And speaking as a turnover receiver, I can



         12   tell you that is the major concern that a turnover



         13   receiver has, and it is a natural topic of conversation



         14   when the turnover receiver is talking to the individual:



         15   What is the source of the funds in the account?  Where



         16   did this property come from?  Because you're trying to



         17   identify that situation.



         18                 So when the mandate came out, I think one



         19   of the reasons why it got into the omnibus bill and why



         20   it wasn't controversial was because this is a



         21   conversation that's already happening, probably not as



         22   much in the garnishment context because that's a much



         23   more heavily mediated, by-the-rules context, and it's



         24   actually a third party -- it's a three-party



         25   conversation between the bank, the judgment creditor,
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          1   and the judgment defendant.  But that's actually one of



          2   the major concerns I have with Mr. Tomlinson's proposal,



          3   is it is actually trying to throttle the best process



          4   that Texas currently has for encouraging settlement



          5   between judgment plaintiffs and judgment defendants.



          6                 The garnishment process as it currently



          7   exists is absolutely horrendous for all parties



          8   concerned.  It absolutely is.  And anybody who's done



          9   one can tell you it is.  It is costly to a judgment



         10   creditor who has already invested money in obtaining a



         11   judgment.  You have to pay a new filing fee.  You have



         12   to pay a deputy to serve a writ.  You have to pay the



         13   bank's attorneys' fees and the bank's attorneys' fees



         14   are uncapped, and they come out of the -- they come out



         15   of the first proceeds.



         16                 So let's say you find nonexempt property



         17   of the judgment defendant, you know where they bank, and



         18   you do a writ of garnishment and you find a thousand



         19   dollars in there.  If the bank's attorneys' fees are



         20   $800, that means that you're only applying $200 to the



         21   judgment.  You probably spent four or $500 getting the



         22   garnishment in the first place.



         23                 If you get a judgment in garnishment --



         24   I'm sorry I'm on the -- I'm on power saving mode -- if



         25   you spent four or $500 getting the judgment, you get a
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          1   judgment and garnishment for your cost, that means the



          2   defendant ends up owing more money than when you started



          3   the garnishment.  The only person who won was the bank's



          4   attorney.  The judgment creditor ends up with a greater



          5   amount due, the judgment defendant is out a thousand



          6   dollars, and only $200 went towards a judgment that only



          7   went up in balance.



          8                 A turnover receivership, on the other



          9   hand -- oh, and by the way, on a garnishment, the bank



         10   accounts -- let's walk through what happens, because



         11   it's very relevant from the exemption perspective.  It's



         12   very relevant, especially as to a couple of key points



         13   where I think there are differences on the proposals



         14   and very relevant to the rules that are going to be



         15   considered.



         16                 If I'm a judgment creditor and I get the



         17   writ from the court, I'm going to send that writ to the



         18   constable or sheriff, most of the time, because there



         19   are still some banks that insist that the rules are



         20   muddled enough on nonpossessory writs that they insist



         21   on a deputy to serve the bank.  So I'm going to send



         22   that to the deputy.



         23                 I do not always know when that deputy is



         24   going to serve that bank.  They may not tell me.  They



         25   may just send the writ back to the court, the return of
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          1   writ.  So I will tell you that nine times out of ten,



          2   the first time I hear about service on a writ of



          3   garnishment is from the defendant themselves.



          4                 They call me.  The reason they do that,



          5   they try to write a check, they try to swipe a debit



          6   card, they get a notice from the bank, and they say,



          7   "What is going on?"  They call their bank; the bank



          8   says, "You need to call this attorney."  They call the



          9   attorney.  That is the first I hear that that bank has



         10   been served, and that is the trigger for me to send out



         11   my notice.



         12                 So when we think about the rationale



         13   behind the existing rule for sending out the notice as



         14   soon as practicable, I believe there's an actual



         15   rationale for that, because sometimes you just don't



         16   know.  If you hit a bank account that the defendant



         17   forgot about and they don't get the notice they moved,



         18   you may not find out until you check the court's web



         19   site and you didn't -- you haven't gotten the check in



         20   the mail, or you get the answer from the bank.  You



         21   don't know.  But oftentimes you hear from the defendant,



         22   and that's your trigger.



         23                 My practice is always to send it out as



         24   soon as I hear from the defendant or as soon as I know,



         25   but you have to have that give because you just don't
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          1   always know.  So you can't assume that the judgment



          2   creditor or the judgment creditor's attorney is going to



          3   know when service occurs.  The reality is, it's just not



          4   within the judgment creditor's control.



          5                 If I'm in a turnover receivership and I



          6   mail by certified mail to the financial institution, I



          7   have no idea when that's going to be delivered.  I'd



          8   much rather that notice be triggered based on the



          9   defendant calling me than me getting the green card



         10   back.  That green card could get lost in the mail.  But



         11   I'm not -- I can't make a presumption as to when the



         12   bank or the bank's registered agent, very likely, picked



         13   up that document, or if it's a bank -- a credit union



         14   that doesn't have a registered agent, when that bank



         15   vice president or president picked up that document.  I



         16   don't know.



         17                 So that's a very key difference and



         18   something that we have to think about when we're talking



         19   about when that notice period has to start.  There has



         20   to be some flexibility.



         21                 Going to kind of where there's opportunity



         22   to agree, I think there's -- no turnover receiver is



         23   going to sit on a notice for an extended period of time.



         24   Maybe there's an opportunity to say, "As soon as



         25   practicable but in no event later than."  Right?
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          1   There's obviously opportunities there, but there has to



          2   be some leeway given the fact that there's imperfect



          3   knowledge.



          4                 So back to a garnishment.  So we garnish



          5   the bank account.  The judgment defendant calls up the



          6   creditor's attorney and says, "Oh, my gosh.  I didn't



          7   realize that it could come to this point.  I would like



          8   to settle with you."  In a garnishment, I have to say,



          9   "That's great.  I would love to work something out with



         10   you, but I can't right now."  I have to wait for the



         11   bank to hire their attorney.  I have to wait for that



         12   attorney to look at the account.  I have to wait for



         13   that bank to then file an answer to determine their



         14   legal fees, and then and only then can I figure out what



         15   amount of fees I'm entitled to, and then we can start



         16   talking about things.



         17                 If the -- if Mr. Tomlinson is concerned



         18   about an exemption claim, they can file an exemption



         19   claim, but the bank still hasn't determined the amount



         20   of their attorneys' fees.  And something this court



         21   would have to consider is, what is the bank's



         22   entitlement to attorneys' fees as and among the



         23   exemption claim.



         24                 So -- but let's think again about the



         25   practical effect of the judgment defendant, is that they
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          1   say, "Well, what about my money in the meantime," it has



          2   to remain on hold, for at least 14 days for the answer



          3   period in justice court or 20 to 27 days in county or



          4   district court.



          5                 So what is the practical effect of what



          6   the judgment defendant does in the meantime?  They go



          7   and they open another bank account.  So the bank hates



          8   judgment garnishments.  Judgment creditors hate



          9   garnishments.  Defendants hate garnishments.  So, hence,



         10   the rise of turnover receiverships.



         11                 There's nothing nefarious about it.



         12   There's also the fact that federal regulations have



         13   basically stopped creditors from adopting the old



         14   practice of simply continuing to give it to a collection



         15   agency.  Nowadays you can't sell a debt more than once



         16   the major banks -- you can't continue to dial and ask



         17   for the money after the statute of limitations in many



         18   instances, so it really has forced creditors to consider



         19   the legal option because you can't just keep calling



         20   after four years or six years, as applicable, so they



         21   have to go the legal route, hence the rise in the last



         22   few years of the legal option.  It has simply --



         23   regulation has created this scenario.



         24                 What has happened is the trial courts have



         25   turned -- and the state legislature in 2016, by
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          1   expanding turnover receiverships, have allowed trial



          2   courts to craft a turnover receivership remedy that



          3   really, yes, allows creditors to pursue bank accounts in



          4   a manner that is much better than bank garnishments, but



          5   it also allows a third party, the turnover receiver, to



          6   be inserted into the process, somebody who has the



          7   approval of the trial court, and who is looking for the



          8   very issues that Legal Aid and that Mr. Tomlinson are



          9   worried about.



         10                 And I can tell you, hands down, that is --



         11   I send every defendant, within 30 minutes of talking to



         12   me, a copy of my order, a copy of the judgment, a



         13   Frequently Asked Questions form, a form to fill out and



         14   it's asking about the source of the funds, and then



         15   we're looking at documentation and we're having a



         16   conversation.  It is -- and I have a conversation with



         17   every defendant about the source of the funds, what my



         18   initial determination is about the source of the funds



         19   but their opportunity to object if they want to, and



         20   then what my decision is on that and whether or not we



         21   can work out a deal.



         22                 Every order that a creditor gets me



         23   appointed on has in it language that I can negotiate a



         24   reasonable payment plan if, in my estimate, it is the



         25   best option to satisfy the judgment so long as I don't
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          1   discount the judgment.  Because that's what the judge



          2   decided was due and owing, that's beyond my power.  What



          3   that does, it let's me, an independent third party, look



          4   at the defendant's situation and figure things out.



          5                 So there's no real, nefarious intent



          6   behind the rise of turnover receiverships.  What it



          7   really has become is an effective tool to avoid the



          8   cratering of a defendant's financial situation in



          9   response to judgment enforcement while allowing



         10   actual -- some actual judgment enforcement to occur in



         11   Texas, which, I think, you know, for many, many years,



         12   there just really wasn't an effective tool.



         13                 So I think one of the major concerns of



         14   the Creditors Bar, one of the major concerns of turnover



         15   receivers, is just not denying the only tool in the tool



         16   belt for a diligent creditor.  And that's the



         17   legislative mandate behind the turnover receivership



         18   statute, is to put a reasonable tool in the hands of a



         19   diligent creditor.



         20                 And what I am -- what I fear most from



         21   Legal Aid's proposal is that it truly turns that tool



         22   into an unreasonable proposal.  It is very draconian.



         23   It says you hold the funds for 60 days.  It says that



         24   you -- if the slightest thing goes wrong, if you delay



         25   by one day, if you don't send that notice out in that
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          1   first day, you release all the money, even if it's



          2   nonexempt and you send it all back and everybody goes



          3   home, even if the money is purely nonexempt, if you



          4   didn't comply with any law anywhere, you release all the



          5   money.  So it's a very draconian setup that is designed,



          6   and I don't think that matches the legislative mandate



          7   behind 31.002, and it goes far beyond the legislative



          8   mandate of the omnibus bill.



          9                 So what the Creditors Bar put together was



         10   a -- one rule, and I do want to talk about that.  I do



         11   think what can be accomplished can be accomplished with



         12   one rule.  We do have to think about the effect of what



         13   we are proposing on not just writs of garnishment and



         14   turnover receiverships.  You have to think about writs



         15   of execution.  You have to think about writs of



         16   execution for attachment where possession of property



         17   was awarded.  You have to think about writs of turnover



         18   where you are taking possession of property.  You have



         19   to think about any -- as I read the statute as passed,



         20   if a judgment creditor seeks to attach personal



         21   property, this notice has to be sent.



         22                 So from a rule perspective, what we



         23   proposed was a rule that works in complement with the



         24   other procedures.  If you adopt the Legal Aid proposal,



         25   you have to go through a rewrite of every postjudgment
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          1   process, every ancillary proceeding that relates to a



          2   postjudgment process, and that's a daunting task



          3   especially by May of next year.



          4                 So I think if we work on a rule, if we



          5   want to work on plain language for the rule, I think



          6   we're absolutely open to that, but what we tried to do



          7   was find language elsewhere in the ancillary proceedings



          8   that we think could be adopted.



          9                 The rule does contemplate that you have a



         10   certain period of time to assert your exemption, and



         11   afterward the process needs to move forward.  The



         12   statute says we need to give it a reasonable period of



         13   time.  Elsewhere in the rules, we have quite clearly



         14   said, or the court has clearly said, what a reasonable



         15   period of time is:  Ten days.



         16                 If you look elsewhere throughout the



         17   nation, you will see very similar periods of time.  You



         18   will see ten days referenced in numerous states, or you



         19   will see -- unfortunately, I have asked my national



         20   organization to see if they had any summaries.  I wasn't



         21   able to find anything kind of immediately.  I will tell



         22   you that California has a ten-day period on bank levies.



         23   I think -- I believe Alabama has an at least five-day



         24   period on personal property seizures.  I believe



         25   Virginia has a before-the-return-date of the writ of
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          1   garnishment.  Colorado has a ten-day period.  So ten



          2   days really is the standard.  And to push it longer, to



          3   push it to 60 days, is -- I could not find any place



          4   that looks at 60 days.  60 days is outrageous when you



          5   consider that the judgment creditor by this point has



          6   already gone through so much.  We need to give the



          7   judgment debtor a reasonable period of time.  Can we



          8   negotiate on it?  Absolutely.  But ten period -- ten



          9   days really does seem to be the period that most states,



         10   at least from my brief survey yesterday, seemed to



         11   settle on, and it does accord with the court's decision



         12   on replevy periods, you know, elsewhere in the ancillary



         13   proceedings.



         14                 MR. PERDUE:  And, Craig, I don't want to



         15   interrupt, but that's an important -- do you know what



         16   the rule is in Georgia?



         17                 MR. NOACK:  I apologize.  I did not look



         18   at that one yesterday.  I'm happy to look at it, but I



         19   do not know.



         20                 So the -- so practically speaking, I think



         21   what our proposal -- what the rule proposal addresses is



         22   really kind of three things, is that both the rule and



         23   the notice need to be flexible enough to address both



         24   personal property and fund seizures.



         25                 One thing that Mr. Tomlinson said is he
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          1   thinks everything should be divvied up and we should



          2   have different notices.  I have to tell you as a



          3   turnover receiver, you can seize both at the same time



          4   and in the same process.



          5                 You know, if it's a sole proprietor and



          6   you go down, you can seize funds and you can seize



          7   assets at the same time.  You know, sending two notices,



          8   adopting two rules and having two processes at the same



          9   time is too much of a process to have to deal with when



         10   you can boil them down and deal with one process.  And



         11   without -- I think it's really hard to do a substantial



         12   rewrite of every process when you really can, I think in



         13   our process, have one rule that handles them all.



         14                 Second, I think we are trying to address



         15   the reality that the creditor or receiver is not always



         16   immediately advised as to when the property or funds are



         17   seized.  So the defendant is the first to know.



         18                 I would be delighted if we came up with



         19   some rules that gave us the ability to notify the



         20   defendant electronically.  You will see in our proposal



         21   the opportunity for the defendant to elect to receive



         22   notices from the court or from us electronically to



         23   indicate that they would like to be contacted about



         24   resolving it, to indicate that they would like to



         25   participate in remote hearings.  Anything we can do to

�                                                                  32638









          1   get that process resolved I think is in the best use of



          2   the court's time.



          3                 At the end of the day what really needs to



          4   happen to avoid clogging the courts is that the parties



          5   need to sit down and work it out.  And that can happen



          6   very, very often.  As Mr. Tomlinson said, oftentimes,



          7   the only thing that really needs to be decided at this



          8   point is the issue of the property.  Right?  Is it my



          9   mom's or is it mine, or is it exempt or not?  That can



         10   be worked out on a phone call.  It does not need to go



         11   through this process necessarily of file your exemption



         12   claim, have the court set a hearing, set up the hearing.



         13                 You know, we're already -- I listened



         14   earlier to Chief Justice Hecht talked about working



         15   through backlogs, you know, adding to that -- adding to



         16   that burden I think will have to happen with this



         17   process, but to the extent that we can mitigate that by



         18   encouraging the parties to get together, especially when



         19   a defendant is pro se, if we can add a check box that



         20   says, "Yes, contact me, I want to get this resolved,"



         21   can go a long way towards getting this resolved.



         22                 If I, as a turnover receiver -- usually I



         23   hear from the defendant, but if for some reason they



         24   send me back a response that says "Please contact me.  I



         25   want to get this resolved," we can usually get that off
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          1   the court's docket.  At a minimum, I can get the



          2   defendant to send me documentation that will then let me



          3   show up to the hearing which may be on less than three



          4   days' notice and inform the court as to what I think is



          5   going on, which leads me to another point that I do want



          6   to mention.



          7                 Mr. Tomlinson is very insistent on saying



          8   we need a resolution within ten days.  The real struggle



          9   we have with this is according to their proposal, the



         10   judge can decide this solely on affidavits, without any



         11   documentary evidence, and the court shall make a



         12   determination and the money shall be returned, and



         13   that's it.  And the problem is the judgment creditor



         14   and/or the receiver is working at an absolute



         15   disadvantage.  It has no knowledge of the defendant's



         16   situation.



         17                 Even if I'm a turnover receiver and I



         18   accompany my demand for turnover of assets with a demand



         19   for documentation, the bank is not going to get me those



         20   documents within two days.  If the court sets a hearing



         21   on less than three days' notice, the defendant signs a



         22   declaration that says, "I swear this is my mom's money"



         23   or "These are exempt funds" but doesn't show up with



         24   bank statements, even though I've asked for the bank



         25   statements, I haven't gotten them yet, but the rule --
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          1   their rule proposes that if their statement -- if their



          2   affidavit is uncontroverted, that's the only evidence



          3   the court can consider and that the court shall decide



          4   at that hearing.  There's not even any leeway for the



          5   court to say, "Well, let's wait for the documents to



          6   come in."  When did the bank -- "Mr. Noack, when did the



          7   bank say that the documents would come in?"  Or has



          8   happened frequently in some of my hearings, "Can you



          9   pull it up on your phone," and, you know, "If you can't



         10   pull it up on your phone, can you go over to the bank



         11   and can you get the documents and can you have them here



         12   by tomorrow?"



         13                 So what needs to happen is there needs to



         14   be some judicial discretion.  There needs to be some



         15   ability for the judgment creditor or the receiver to be



         16   able to develop the facts or else that is going to be a



         17   denial of due process to the other parties in the case.



         18   You can't have an expedited process with less than three



         19   days' notice, but in any event ten days notice, where



         20   there's been no ability for discovery as to the issues



         21   at hand and then a mandate that the court issue a final



         22   appealable ruling with no discretion to continue.  So



         23   that's an extremely difficult thing for us to swallow.



         24   And one of the things that I think either needs to be



         25   changed -- has to be changed -- there's got to be some
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          1   area for compromise there -- but is unacceptable to us



          2   kind of as things are.



          3                 So back to my prior point.  One of the --



          4   so the third point as to kind of what our proposal is



          5   trying to do is, again, to preserve one of the few



          6   remaining remedies that's available to the hands of --



          7   in the hands of diligent creditors.



          8                 Mr. Tomlinson talks about this proceeds of



          9   wages argument.  This is new law.  There is no case so



         10   holding.  If it were true, then people wouldn't be using



         11   turnover receiverships.  There's one case they cite to.



         12   It wasn't a turnover receivership case.  I forwarded



         13   Mr. Jeffries a article by Mike Bernstein, who's the



         14   president of the Texas Association of Turnover



         15   Receivers, that summarizes all the case law on this



         16   issue.



         17                 The property code is very clear.  Current



         18   wages are exempt.  The Supreme Court has opined on this,



         19   what current wages are, what they cease to be when they



         20   get to the bank account.  Proceeds means sales proceeds.



         21   This is -- you know, this issue has never been held in a



         22   turnover receivership, so it's -- this is an argument



         23   that is an attempt to overturn or establish new law.



         24   And it really is an issue that is not going to find any



         25   agreement in this forum.  It's an attempt to legislate
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          1   in this forum, so that's going to be a sticking point



          2   and definitely something that is probably going to



          3   remain a sticking point if it's going to be attempted to



          4   be addressed inside of a purely administrative notice



          5   form.



          6                 What you'll see in our form is, we are



          7   absolutely willing to put at the top the most important



          8   things that a court should be considering when it comes



          9   to bank funds.  Social security, veterans' benefits, all



         10   these things are already protected by federal law.



         11                 One other point I want to bring out is,



         12   one of the things that courts are going to have to



         13   consider, and that this advisory committee should



         14   consider, is that exemptions lose their status over



         15   time.  Homestead proceeds lose their status after six



         16   months.  Distributions for retirement lose their



         17   exemption status after 60 days.



         18                 This concept that once exempt, always



         19   exempt, has never really been true under the law, and so



         20   that's something that courts are going to have to



         21   consider.  And often that's going to require documentary



         22   evidence, and so we have to think about that when we



         23   think about the rules.  But we also -- one of the



         24   practical realities is, one of the reasons this really



         25   isn't much of an issue day to day when it comes to
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          1   people who are living solely on social security is that



          2   federal rules, as set forth ably in Mr. Tomlinson's



          3   memo, are -- social security, veterans' benefits, all



          4   those -- are already protected by federal rule.  They



          5   look back 60 days, they add everything up, and they



          6   protect funds -- the amount of those funds even if those



          7   funds happen to be nonexempt.  So frequently what I see



          8   is they have a part-time job and they receive social



          9   security.  Those nonexempt, part-time job proceeds,



         10   wages, that are deposited in there, they're still



         11   protected because they spent all their social security



         12   proceeds, but the Federal Register rule protects that



         13   money anyway.  So there's actually a more expansive



         14   federal protection than would be allowed by state law in



         15   many circumstances.



         16                 So I'll close my comments and open myself



         17   up to questions, although I will say, just to kind of



         18   highlight other areas where I think there's opportunity



         19   for a middle ground, I would be delighted to work on



         20   plain language -- plain language rules and plain



         21   language exemption forms.



         22                 I would caution the court and caution the



         23   advisory committee, the longer you make it, the less



         24   likely it is that anybody's going to fill it out.  I



         25   have seen this over and over again in other states.  If
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          1   you turn -- I understand the worry about just quoting



          2   the statute, but I was the one that took the first stab



          3   at this form.  So if there is faults, it really lies



          4   99 percent with me.  And it was three pages, and I tried



          5   to condense it down.  If you turn it into ten pages



          6   because you're trying to make it plain English, your



          7   response rate will go down.  If you can make it two



          8   pages, even if it is a little bit harder to understand



          9   but if it is two pages, that is about the extent of what



         10   people will fill out.



         11                 My receivership sheet that I have people



         12   fill out to kind of inform me about their situation, at



         13   one point I had it like four pages.  I finally condensed



         14   it down to a front and back because that was about the



         15   extent of what I could get people to fill out.  And so



         16   I'd encourage us to balance plain language with just



         17   kind of length.



         18                 People get very daunted with seven pages



         19   of instructions, which is what you would have to get to



         20   if you were to try and explain every single exemption



         21   form -- exemption with just kind of length.



         22                 As far as the notice period, I do think



         23   there's some opportunity there.  I think what you're



         24   hearing from the creditors bar and from the receivers is



         25   that we would love to send the notice sooner, which is
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          1   kind of a strange thing to hear us say; but, you know,



          2   Mr. Tomlinson would -- their proposal says a day after



          3   service.  The only thing you're hearing us say is, we



          4   just don't always know when service is.  But if we set



          5   the standard with as soon as we know, or a reasonable



          6   period after we know, we're going to be fine with that.



          7   But what we can agree with is that we have perfect



          8   knowledge of when service happened.



          9                 And we also can't agree to the fact that



         10   service automatically means freezing because that



         11   absolutely is not true in today's day and age.  If we



         12   serve a large bank that it doesn't have its act



         13   together, it can sometimes take three or four days for



         14   them to process that bank levy or garnishment, so we



         15   need to know that it was actually processed, so there



         16   needs to be -- there's opportunity there.  There's no



         17   intent to just delay this thing to prevent people from



         18   asserting exemptions.  We want to hear about it, but we



         19   need to provide some give there.



         20                 And then I think there's absolutely, if



         21   there's opportunity there, to provide the notice by



         22   electronic means if at all possible.  I think we should



         23   embrace the possibility that the defendant says, "Can



         24   you email this to us so we can get it immediately and



         25   start filling it out immediately and send it back to
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          1   you?"  We would love to see that.  Let's expedite this



          2   process.  And if we can have the defendant at the same



          3   time opt into electronic service and opt into remote



          4   participation, we'd love to see it.



          5                 Where we're not going to agree as much is



          6   traps for the defendant.  What I do not want to see is



          7   somebody checking a box that says, "I'm asserting the



          8   rights of a third party," or "I'm saying I wasn't



          9   served," which is a proposal from the other side in



         10   their form, and they think -- for a pro se debtor, they



         11   think that that means that they raised it.  And if they



         12   raise that in a form on garnishment or receivership



         13   issue two years after the judgment, that didn't do a



         14   darn thing.  The court lost disciplinary power.  It's



         15   not an appeal.  It's not a restricted appeal.  It has



         16   done nothing.



         17                 And so what I don't want to do is trick



         18   the defendant into thinking they asserted a right that



         19   the judge can do nothing about at the hearing.  But are



         20   there opportunities there where we can think about other



         21   things?  We're open to that possibility.



         22                 So with that, I'd open myself -- I'd cede



         23   the remainder of my time back to the committee.  Thank



         24   you.



         25                 MR. PERDUE:  You don't have anything to
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          1   cede, Craig, but thank you very much.  I appreciate it.



          2                 It strikes me that we've got judges at



          3   various levels who are more familiar with this that may



          4   be worthwhile getting your weigh-in on this.



          5                 As you can see, this is not quite TTLA and



          6   TLR, but these are two sides that have very different



          7   perspectives on this issue.  And I'm more than happy to



          8   continue to engage with these constituencies to work



          9   through proposals, but they're probably going to need



         10   guidance from this group as to where we want to go,



         11   Chip, what the court wants to do.  That may or may not



         12   be part of the discussion today.



         13                 Obviously there are minds on this group



         14   that can either probe these two people or share their



         15   perspectives, especially -- the problem is, I've tried



         16   to learn this relatively quickly, and it still glasses



         17   me over relatively easily, but I have taken down some



         18   notes as to kind of where the divide has been, quite



         19   honestly, explained that they don't feel like there's a



         20   breach but also where there's divide that they feel like



         21   they can have a bridge, and then I have some notes about



         22   kind of the interesting -- for the pragmatics of this



         23   group, Chip, the conceptualization of how to issue a



         24   rule that complies with this mandate.  For example, a



         25   single rule that discusses exemptions in all contexts
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          1   versus the project of trying to change the rules for



          2   garnishment and turnover and execution, which is a



          3   bigger project.



          4                 The differences in the forms.  It's



          5   interesting -- I think Craig would probably concede,



          6   there's better -- there's better fair language in the



          7   debtor's form, but everything is listed appropriately in



          8   the creditor's form.



          9                 And, Craig, the history of this committee



         10   is we have tried to work through various forms that were



         11   supposed to be plain language.  And I think this



         12   committee is not experts in plain language, but we get



         13   there eventually, but I think we would probably agree



         14   with you that two pages is ideal, if we can get there.



         15   But that's a personal editorialization on utility.



         16                 And then your point of a single form,



         17   which, as I read it, is in the bill versus the debtor's



         18   perspective, which is multiple forms distinguishing



         19   between institutional money or cash and personal



         20   property, which is a different perspective.



         21                 For the group, the substantive kind of



         22   distinction that I have now learned, turnover



         23   receivership has been kind of the primary vehicle for a



         24   judgment creditor.  And garnishment, because of all of



         25   its rules, and perhaps just of the reality, is a bit of
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          1   an anachronism.  And the divide, the big substantive



          2   divide between these two groups, is the debtors want to



          3   make turnover receivership look like garnishment, and



          4   that's a policy decision.  Right?  That's a different



          5   substantive question than the exemptions that seem to be



          6   raised in the bill because I think even Rich kind of



          7   concedes that the rule changes that have been proposed



          8   by the debtor's side that would exist in the turnover



          9   receivership rules are unapologetically designed to



         10   mirror more in line with garnishment, and that is a



         11   substantive discussion that really should live with this



         12   committee and especially the judges or those of you that



         13   are more familiar with this area because that -- from my



         14   understanding, I don't know that that policy distinction



         15   was truly discussed as far as behind this bill, but



         16   again, I defer so much more to people who know a whole



         17   lot more about where this came from and this practice



         18   and what you do.



         19                 So Chip, with that, I think it's time for



         20   me to beg out and open the floor for you to run the



         21   discussion as chair.



         22                 CHAIRMAN BABCOCK:  Yeah, the -- thanks,



         23   Jim.



         24                 One preliminary question I have is, I saw



         25   that Ann -- if I'm pronouncing your last name
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          1   correctly -- Baddour of Texas Appleseed was on our



          2   agenda, and she is apparently in attendance.  Did you



          3   intend on calling Ann, or does she want to make any



          4   remarks or not?



          5                 MR. PERDUE:  Ann said that she wanted to



          6   be here primarily as a resource.  She recognized that



          7   Rich kind of was in the lead position, and so I didn't



          8   give her the floor.



          9                 CHAIRMAN BABCOCK:  Okay.



         10                 MR. PERDUE:  We had 30-plus-minute



         11   conversation from both of them, and I don't want to



         12   dismiss her in any form or fashion, but she's kind of on



         13   the Rich team.



         14                 CHAIRMAN BABCOCK:  Yeah, I got -- and



         15   we'll use Ann as a resource.



         16                 So my thought, Jim, if it coincides with



         17   yours, is to give Lorrie, our court reporter who's with



         18   us again replacing Dee Dee, a little break right now and



         19   then come back, and let's have a discussion and



         20   direct -- anybody who wants to direct questions to



         21   either Rich or Craig or Ann can do so, and we'll take



         22   that up, if there are things to discuss, up until noon,



         23   and then we'll have our little lunch break and then



         24   we'll turn our attention to the next agenda item,



         25   recognizing that we're going to bring this back as the
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          1   first agenda item on our October 8th meeting.  That will



          2   give everyone a little bit of a chance to digest all of



          3   this material that came in in the last few days.



          4                 So if that -- does that work for you, Jim?



          5                 MR. PERDUE:  Yes, sir.



          6                 CHAIRMAN BABCOCK:  Okay.  So it is 10:44,



          7   so why don't we break until 11:00 and give Lorrie a



          8   chance to catch her breath here.  And we'll come back at



          9   11:00 and spend an hour or so --



         10                 UNIDENTIFIED SPEAKER:  Recording stopped.



         11                 CHAIRMAN BABCOCK:  -- talking about this.



         12   All right.  We're in recess.  Thank you.



         13                 (Recess:  10:44 a.m. to 11:00 a.m.)



         14                 CHAIRMAN BABCOCK:  Hey, everybody, welcome



         15   back.  And we're ready to roll.



         16                 UNIDENTIFIED SPEAKER:  Recording in



         17   progress.



         18                 CHAIRMAN BABCOCK:  And the recording is in



         19   process.  That's great.  Thanks, Pauline.



         20                 And so who wants to say something, raise



         21   your electronic hand, if you can, and I should be able



         22   to see that, and will be ready to call on you from the



         23   participant list.  And some of you just raised their



         24   hand, which is Professor Carlson.



         25                 Hey, Elaine.  How are you doing?
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          1                 PROFESSOR CARLSON:  I'm doing good, Chip.



          2   I have a couple questions for Craig, if he is on.



          3                 As far as I know, there are no rules of



          4   procedure dealing with turnover.  It's purely statutory.



          5   Is there any waiting time after a final judgment is



          6   signed before a turnover order can be issued like there



          7   is for a writ of execution?



          8                 MR. NOACK:  Yes, ma'am.  So there are



          9   currently no rules on turnover receiverships.  There was



         10   a proposal for rules that was considered previously.  I



         11   actually have a copy of those.  I can circulate those if



         12   anybody is truly interested.  I believe the turnover



         13   receivers, they go back and forth on whether or not we'd



         14   be interested in having some rules that would govern us,



         15   but typically our orders govern us depending on the



         16   circumstances.  So there are no rules governing kind of



         17   our general practices.  We tend to have our orders



         18   define what we do depending on how complicated the



         19   situation is or how simple the situation is.



         20                 With respect to how quickly a turnover



         21   receivership is granted, practically speaking, the --



         22   for a turnover receivership under 31.002, there are only



         23   two elements that are required, and the first is that



         24   there is a valid and subsisting unpaid judgment.  So I



         25   think in that first step is the requirement that the
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          1   judgment be essentially final.  So I have never been



          2   appointed on a judgment that is not final.



          3                 And there are -- there is the possibility



          4   of Chapter 64 receiverships, which is a different animal



          5   than what we're really talking about, and those, of



          6   course, can be prejudgment; but you do not see turnover



          7   receiverships before the judgment is final.  And that's



          8   very typically because most judges won't appoint a



          9   receiver -- or let's be more specific.  Most creditors'



         10   attorneys will do other things before they get a



         11   turnover receiver appointed, so they'll send



         12   postjudgment discovery or something like that, and that



         13   puts you outside the 30-day or 21-day period in JP court



         14   anyway.



         15                 PROFESSOR CARLSON:  But there is no



         16   prescribed waiting period?  It could be the day after



         17   the judgment is signed, or you could seek --



         18                 (Simultaneous discussion)



         19                 MR. NOACK:  You could apply for a turnover



         20   order, yes.  And I -- so, yes, technically I believe



         21   that's possible.  Practically, I don't ever see it.



         22                 PROFESSOR CARLSON:  And can a turnover



         23   receiver be appointed ex parte?



         24                 MR. NOACK:  It is absolutely possible.



         25   There is case law that holds that it's acceptable.  And
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          1   frequently it's warranted in certain circumstances.



          2                 One of the proposals in front of the



          3   legislature in the last session was a proposal to, you



          4   know, give creditors certain entitlements to turnover



          5   receiverships if you provide notices, but that didn't



          6   pass.  Creditors' practices differ.  So some creditors



          7   will send the application and kind of use that as an



          8   additional trigger to engage the defendant, try and get



          9   them to call, or call in.  Some creditors' attorneys



         10   will file it ex parte and get the hearing ex parte, the



         11   theory being if you know where the asset is and you're



         12   disclosing to the court the fact that you know that they



         13   have an asset, you do not want them to then copy -- you



         14   copy the defendant with the fact of the asset and have



         15   them then abscond with the asset.



         16                 So what I would tell you is from a



         17   consumer judgment perspective, that's really not the



         18   case.  If they have a bank account, they're not going to



         19   turn around and run away with the bank account.  And



         20   they -- you know, they don't typically understand what



         21   the application is about in the first place.  But the



         22   case law is very clear that turnover receiverships may



         23   be ex parte and that that is allowable because once the



         24   judgment has been rendered and the defendant has



         25   received their notice of the judgment, that they are put
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          1   on notice that postjudgment enforcement proceedings will



          2   follow.  And of course they don't get notice of an



          3   application for garnishment either, so it's the same



          4   process.



          5                 PROFESSOR CARLSON:  I ask that because



          6   I've been involved in some supersedeas proceedings where



          7   the appellate lawyers think they have 30 days before



          8   they need to worry about the judgment or superseding the



          9   judgment.



         10                 What happens if you get a supersedeas and



         11   the judgment debtor?  What happens to the receivership



         12   that's been appointed?



         13                 MR. NOACK:  Typically -- so it doesn't



         14   happen often, but when it does happen, that suspends



         15   enforcement of a judgment, which typically means that



         16   the receivership no longer has any valid purpose.  It



         17   can cause some interesting situations if there are funds



         18   on hold or something like that, but typically the



         19   receivership either pauses or there's no more point to



         20   the receivership, and so the receivership will file a



         21   motion to terminate.  Again, it doesn't happen very



         22   often, but when it does happen, the parties will usually



         23   sit down and figure it out.  But the posting of a valid



         24   supersedeas bond kind of eliminates the underlying basis



         25   for the purpose of the receivership.
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          1                 PROFESSOR CARLSON:  And how are -- is the



          2   turnover receiver paid?  Through the proceeds or is



          3   it --



          4                 (Simultaneous discussion)



          5                 MR. NOACK:  Yeah, so there are two major



          6   methods.  So there's the traditional method and then



          7   there's kind of the more collection-oriented method.



          8                 The traditional method is, it's paid



          9   hourly as approved, and the creditor kind of pays as



         10   they go.  That's more typical on your larger balance



         11   ones and, you know, more complicated ones where there's



         12   going to be some significant effort involved chasing



         13   multijurisdictionally and multiple attorneys, multiple



         14   assets, that sort of thing.



         15                 What's happened -- and this was really



         16   kind of championed many years ago out of the Harris



         17   County courts-at-law was you started seeing receivers --



         18   turnover receivers under 31.002 appointed where they are



         19   basically paid on a contingency fee based on the



         20   amount -- on the funds that they actually seize.  So the



         21   receiver is not paid if they never find anything, but if



         22   they do find something that they are paid a percentage



         23   of the fees that they get, subject to later approval by



         24   the court.  It's kind of the way that the orders have



         25   developed these days.
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          1                 So your typical order will say "the



          2   receiver is awarded a fee equal to" -- and the



          3   reasonable and customary fee that's fairly uniform



          4   throughout the state is 25 percent -- subject to a later



          5   determination as to reasonableness.  And so that's kind



          6   of the standard for most courts.  And, again, I think



          7   that came out of Harris County courts-at-law, I want to



          8   say maybe 15 or 20 years ago, and that's -- it's



          9   basically spread, and most courts adopt that process.



         10                 PROFESSOR CARLSON:  Okay.  One more



         11   question.  You said there was -- the national norm seems



         12   to be ten days is about right to allow the debtor to



         13   file a claim of exemption.  What is the trigger for the



         14   ten days?  When does it start?



         15                 MR. NOACK:  Well, so it's a great



         16   question.  And remember that in 46 other states, you're



         17   usually talking about wage garnishment.



         18                 PROFESSOR CARLSON:  Right.



         19                 MR. NOACK:  And so -- and wage



         20   garnishment, I will tell you, again speaking with kind



         21   of experience with national organizations, wage



         22   garnishment is where it's at, you know.  And I think



         23   that's something -- that's very important for this



         24   committee to consider, especially when you're thinking



         25   about impact on the consumer and the rights of the
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          1   consumer.



          2                 Wage garnishment is -- as much as the



          3   framers of our Constitution did not like it, they -- it



          4   was designed to avoid a catastrophic impact on the



          5   judgment defendant.  Right?  You can't take all of their



          6   wages.  You take a portion of it.  They have to live on



          7   less than they make.  It obviously is not comfortable,



          8   but they can survive on it.  And so most states cap that



          9   at 25 percent, but if there is an exemption, if they're



         10   taking the wrong amount, if they're making minimum wage



         11   and the state law says that, you know, they have to make



         12   more than that in order to be garnished, so it typically



         13   revolves around the response date, and the exemptions



         14   and the exemption process is really mostly aimed at



         15   that.  So wage garnishment is anywhere from 75 to



         16   90 percent of the postjudgment enforcement process in



         17   any of those states.



         18                 Bank garnishments and property seizures



         19   are just very minuscule comparatively.  They still have



         20   processes to protect it, and bank garnishments are still



         21   obviously very important, but it's just -- it's just not



         22   as big a deal in those states.



         23                 When I have seen them, it's typically



         24   included either in the writ itself, so there's a copy of



         25   the writ that's served on the defendant, and the writ
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          1   will say "have the exemption claims."  And remember,



          2   Texas has a wildly longer list of exemptions than in



          3   many other states.  Right?  So, you know, 12 head of



          4   cattle, you know, a horse, mule or -- you know, I mean,



          5   we're very unique in terms of that list.  So it's often



          6   much more able to fit onto that form in those other



          7   states.  There's a wildcard exemption.  There's, you



          8   know, a homestead exemption that's capped.  You know,



          9   and so they include it in that form.  And it's just --



         10   it doesn't seem to be as much of an issue that they can



         11   just stick it at the bottom of a writ, and so that's



         12   where you see it.



         13                 But I will tell you with 50 states, it's



         14   really hard to find kind of a common analysis for how



         15   they do it.  And I can't say that I'm an expert in all



         16   50 states, so I'm very hesitant to tell you that this is



         17   the practice everywhere, but I'll tell you -- I guess



         18   what I'd say is, what you typically see is there's a



         19   response date for the employer or for the bank and that



         20   there is a sheet that they get and that they have, you



         21   know, ten days and that there's a list, but it's hard



         22   for me to tell you anything more than that.



         23                 PROFESSOR CARLSON:  All right.  Thank you,



         24   Craig.



         25                 MR. NOACK:  No problem.
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          1                 CHAIRMAN BABCOCK:  Judge Schaffer.



          2                 HONORABLE ROBERT SCHAFFER:  Yeah, I have



          3   more observations than questions.



          4                 When I first got on the bench and I was



          5   handling one of the early motions for turnover, and I



          6   was kind of giving this collection lawyer a little bit



          7   of a hard time, and he announced in open court, "I don't



          8   understand you Harris County judges trying to protect



          9   these deadbeat debtors."  And there was just complete



         10   silence in the courtroom.  And after my mouth dropped



         11   because he was brave enough to actually say that, I



         12   said, "Well, I'm sorry, Counsel, but it's this little



         13   thing called due process that I'm supposed to follow-up



         14   on."  And so we then had a semi-constructive



         15   conversation.



         16                 But really the problem that we have at the



         17   trial court level, Rich -- this is directed more to Rich



         18   than anybody else -- is that 99 percent of these cases



         19   are default judgments where the debtor has just



         20   completely either ignored or maybe they really weren't



         21   served.  It's hard for me to tell, because as I'm



         22   sitting there, I'm looking at what is in the file at the



         23   time that I look at it.  And granted, I don't look at as



         24   many at the district court level as the county courts do



         25   because I understand the county courts have a lot more
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          1   of these actions filed -- these collection actions filed



          2   than in the trial court.  But by the time I look at it,



          3   I'm looking at it from a default perspective.  And that



          4   puts your clients, Rich, in a much different position



          5   because they've -- they have ignored it in most cases.



          6   And so, you know, that's where I'm sitting when I see



          7   this.



          8                 MR. TOMLINSON:  If I might just briefly



          9   respond to that.  You have a -- that's a well-taken



         10   point.  And there have been some studies and -- about



         11   how these debt collection cases work.  And among other



         12   people, Professor Spector at SMU Law School, did a study



         13   about Dallas County, and there's a huge number of



         14   defaults.  And I don't have an answer to that.  That's



         15   not what we're talking about here today, but what I can



         16   tell you is what I have heard is that the fact that many



         17   hearings are being done remotely now where there's Zoom



         18   notices that actually there are fewer defaults during



         19   COVID than there were before.  And I can tell you that's



         20   one thing that's changed.  And if that was incorporated



         21   into procedures permanently, it might help reduce that.



         22                 And I would add that there's some judges



         23   that do require notice before they will grant turnover



         24   orders or appoint turnover receivers.  And in my



         25   experience that they -- and they generally use Rule 21a,
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          1   which means they send it by, you know, either regular



          2   mail or certified mail or both.  And I would say that



          3   most judgment debtors do not respond to those.  I mean,



          4   occasionally they make their way to Legal Aid if they're



          5   one of our client constituencies, but my clients are



          6   generally so unsophisticated, they don't understand what



          7   the hell is going on.  So they don't do anything a lot



          8   of times.  We get it when they finally are subject to a



          9   seizure of their entire bank account by a turnover



         10   receiver, and that's when it becomes an issue.



         11                 Let me just add, we don't believe that



         12   there is necessarily a right to appear on the



         13   application for a turnover receiver before it's entered.



         14   I think due process would require for a postdeprivation



         15   hearing.  And I think that's -- the whole point of the



         16   statute is to require a postdeprivation hearing so that



         17   it gives people a right to pursue their exemption



         18   remedies, something -- a right that doesn't occur until



         19   after judgment.  So it's not a matter of wanting to



         20   refight generally whether the previous judgment was



         21   adequately rendered.  It's just there's new rights that



         22   arise once you have a judgment rendered against you, and



         23   that's -- the most important thing is exemptions if



         24   you're an individual.  And what we're trying to say is,



         25   there's really no procedure for assuring turnover
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          1   receivers will actually inform judgment debtors about



          2   these exemption rights.



          3                 I get it that Craig Noack looks for this



          4   and he does it, and he knows many other turnover



          5   receivers that do.  I can tell you my experience is,



          6   there's lots of turnover receivers who ignore my



          7   arguments about exemption when I get involved as a



          8   lawyer and we have to go to a hearing, and I have to



          9   persuade a judge, and I have to get a judge to tell them



         10   that's, "Yes, it's exempt" before they will do so.  And



         11   you can imagine that basically what that means is, for



         12   those turnover receivers dealing with pro se judgment



         13   debtors, they're not going to learn about their



         14   exemption rights.  That's the impression I have from how



         15   it works.



         16                 And there are certainly lots of turnover



         17   receivers that could use rules because I think there is



         18   a need for guardrails that we don't have at the moment.



         19                 HONORABLE ROBERT SCHAFFER:  Yeah, and



         20   that's probably well taken.  My point really is more, it



         21   would be really helpful if people didn't ignore the



         22   process and got involved in the process a lot sooner.



         23   And it's -- there's a reasonable likelihood we wouldn't



         24   be having a lot of this discussion if that were



         25   happening, but you're right.  They do have rights, and
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          1   we do need to protect them.  And I'm trying to, to the



          2   greatest extent possible.  So I'll pass this off onto



          3   the next question.



          4                 CHAIRMAN BABCOCK:  All right.  The next



          5   question is from Levi Benton.  Levi.



          6                 HONORABLE LEVI BENTON:  Good morning.



          7   Rich, I'm wondering --



          8                 MR. TOMLINSON:  Let me just say something.



          9   I did a jury trial in front of Judge Benton a long time



         10   ago.  I'm so old that everything's a long time ago, but



         11   he's still much younger than me, just so you know, but



         12   that was the best jury trial I've ever done in my entire



         13   career.  It was -- I mean, there were great lawyers on



         14   all sides.  There were four of us.  And we had a great



         15   judge.  I mean, I can't say more about what a great



         16   trial Judge Levi Benton was, just -- I want everybody to



         17   know because that was like the best trial experience



         18   I've had in my entire career.



         19                 HONORABLE LEVI BENTON:  Rich, thank you



         20   very much.  The wire transfer will come this afternoon.



         21                 MR. TOMLINSON:  You don't need to do that.



         22                 HONORABLE LEVI BENTON:  I'm teasing.  I'm



         23   teasing.



         24                 MR. TOMLINSON:  I feel this way.  I'm



         25   being honest.
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          1                 HONORABLE LEVI BENTON:  I'm teasing.



          2                 I seem to -- I have a vague recollection



          3   that Mr. Noack also appeared before me, but I'm not



          4   certain.



          5                 MR. NOACK:  I get around, Judge.  Yeah,



          6   I'm sure that's true.  I practice statewide.  You know,



          7   with a creditor's attorney, I swear, I think I've even



          8   gone to Loving County, population 70, so I think so.



          9                 HONORABLE LEVI BENTON:  Yeah.  So thank



         10   you for all of that, guys, but here's my question.



         11   Couldn't we craft exemption rules or remedies related to



         12   exemptions just for indigent defendants, Rich?  You



         13   know, so -- because I now have had the pleasure of also



         14   serving as a 3102 turnover receiver on a huge judgment.



         15   And those defendants don't need the protections that



         16   your clients need, Rich.  And I wonder, you know, if



         17   maybe you and Craig might find common ground getting --



         18   time to go down a path where you're crafting rules just



         19   for the indigent debtors.  That's my question/comment.



         20   Thank you.



         21                 MR. TOMLINSON:  Thank you, Judge.  And I



         22   don't know if we can do that for two reasons.  One, I



         23   don't think the legislation necessarily permits us to



         24   limit it to the indigent.



         25                 I also think under Strickland -- under the
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          1   Strickland precedent that talks about postjudgment



          2   garnishment, about the fact that everybody who's a



          3   judgment debtor is entitled to notice of their exemption



          4   rights.  That said, I do think that there is -- I do



          5   think that there's -- there is a body of people that I



          6   think the turnover statute is really intended to direct,



          7   and it's for self-employed individuals who've gone out



          8   of their way to hide funds and assets and thereby avoid



          9   paying their just debts under judgments.



         10                 That is -- I think it's different when



         11   you're talking about people who live on either



         12   retirement checks or are wage earners, and that's where



         13   these exemption rights, I think, come into play more



         14   often.  And I don't -- even if this -- even if the rule



         15   may require notice to those people who are



         16   self-employed, it's not likely to.  I don't think it's



         17   likely to impact the procedures for turnover receivers



         18   in dealing with those self-employed individuals because



         19   I think, in fact, that exemptions are much less likely



         20   to apply to them, certainly in the funds area, you know.



         21                 And I have to admit, when Mr. Noack



         22   mentioned earlier that they do see physical property,



         23   that may happen.  I think that's more likely in a



         24   self-employed context, which I don't see because I



         25   represent people who make no more than twice the poverty
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          1   level.



          2                 But I think -- I did -- I was in private



          3   practice a long time.  When I tried a case in front of



          4   you, I was in private practice.  I represented debtors



          5   there, I represented consumers, I've seen car dealers



          6   and home builders.  I -- you know, I did a wide range of



          7   things.



          8                 What I can say is I think middle-class



          9   consumers who are wage earners or people who are



         10   retired, get social security or get pension payments,



         11   they should get notice of exemption rights too.  That's



         12   my feeling.  And I believe, as a matter of policy, it's



         13   a good thing, but I also think that's what the statute



         14   might require.  And I think it's required as a matter of



         15   due process.



         16                 I don't think for the kind of case you're



         17   talking about that giving notice of exemption right is



         18   going to make a hill of beans difference for a



         19   self-employed individual, to be honest with you.  Now,



         20   whether we can exempt them from that, I don't know.  I



         21   mean, that's -- I mean, that's something that Mr. Noack



         22   and I could talk about.



         23                 MR. NOACK:  If I could briefly comment on



         24   that.  So I don't think you're going to find the



         25   Creditors Bar, you know, beating the drum on, you know,
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          1   "Hey, we need to add protections for wealthy



          2   individuals."  However, the way I read the statute, I



          3   don't think you get -- I don't think we get to make that



          4   call.  I don't think it says against -- it says personal



          5   property exemptions.  And frankly, you can have a



          6   business collection case against an individual.  In



          7   fact, as I was crafting this -- our response, I was



          8   sitting there thinking about my business turnover



          9   receiverships and thinking -- and I frequently get



         10   these, where I have a turnover receivership against a



         11   corporate defendant but also the individual who



         12   guaranteed the debt.  Right?  And if I go and I seize



         13   property, and frequently you have a business debtor who



         14   commingles their business property and their individual



         15   property.



         16                 And so the Kawasaki MULE that I mentioned



         17   earlier, I went out, it was a -- it was a hunting



         18   lease -- or they had property that they took people out



         19   hunting on, but they also lived on it.  So does it make



         20   sense for me to send out the personal property exemption



         21   notice in that situation when I'm seizing, you know, a



         22   Kawasaki MULE that seats six when they've got, you know,



         23   two trucks sitting right next to it and there's only two



         24   people in the family, you know, versus the other things



         25   we're arguing about?  No.
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          1                 But remember, the judgment defendant has



          2   the right to elect the property that they decide is



          3   exempt.  And if they want to exempt their Kawasaki MULE



          4   and one of the trucks and let me seize the other one,



          5   technically they're entitled to their rights.  And that



          6   is one thing we need to think about.  Should we be



          7   including in the notice the fact that they're entitled



          8   to elect their property, you know, because they don't



          9   technically have to elect to exercise their exemption.



         10   We're just assuming that they are, but oftentimes, they



         11   don't.  So that's one piece I wanted to respond to.  I



         12   really don't think we have the ability to.



         13                 I will say when we crafted our rule, you



         14   will notice that we said "against an individual," and



         15   that was really the reason why we said that.  There are



         16   no exemptions against -- businesses do not have personal



         17   property exemptions.  And the rationale for our rule



         18   crafting, in using the word individual, was we should



         19   not be invoking any of these rules when we are going



         20   after purely corporate assets.  It doesn't make sense.



         21   We shouldn't be clogging this up.



         22                 So that is why our rule says



         23   "individuals," but I do think we're kind of constrained



         24   by the language of the statute to include this exemption



         25   form whenever we go after bank funds or personal
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          1   property that even relate to a business debt.



          2                 With respect to kind of due process



          3   concerns, one of the things I think hasn't really been



          4   mentioned enough here is that, you know, again, we are



          5   postjudgment, and there is significant cases holding



          6   that due process concerns are relaxed after you get to



          7   the judgment stage.



          8                 And there is an additional issue here,



          9   which is you do have, at least with the receiverships, a



         10   court-appointed receiver here.  A receiver actually has



         11   derived judicial immunity, and the reason for that is



         12   because the court is appointing somebody, you know, that



         13   they trust to go and exercise the court's own power to



         14   do things.  Sometimes they give the receiver master in



         15   chancery powers, not as frequently these days as maybe



         16   we'd seen in the past, but the receiver is frequently



         17   entrusted with these powers because they are not



         18   beholden to the creditor, and so they are entrusted to



         19   be making those kinds of decisions.



         20                 So I think a lot of the concerns that are



         21   being raised would probably be better addressed by



         22   policy decisions around:  Are we comfortable letting our



         23   trial judges pick receivers?  Do we want some rules and



         24   guidelines around the level of trust that judges have



         25   with the receivers?  That's a great question.  I would
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          1   love to sit here and talk about that.  And it's a great



          2   question, and I think the association -- the Texas



          3   Association of Turnover Receivers would love to talk



          4   about that.



          5                 But, you know, with respect to the purpose



          6   of this statute, I don't think that's what this purpose



          7   is about.  I think every receiver should be considering



          8   exemptions and ownership issues when they're taking



          9   possession of property.  Every judge who appoints a



         10   receiver should be making sure that the receiver is



         11   thinking about those issues.  There are guide rails.  I



         12   have to answer to a judge with a constable next to him



         13   if I'm ever called to account to that judge, and then



         14   I'm never appointed again.  So I do think there are



         15   guardrails.  I do think there are opportunities for



         16   improvement.



         17                 I will tell you that when this came up in



         18   the legislature -- and, again, I was co-chair for the



         19   Legislative Affairs Committee.  I did testify on the



         20   bill that this was originally included in that made it



         21   into the omnibus bill -- you know, one of the reasons we



         22   weren't concerned with this aspect was because



         23   absolutely this should be a conversation, and there



         24   should be a hearing.  There should be -- if there is a



         25   concern about an exemption, the receiver should be
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          1   talking about it absolutely; but in a garnishment or a



          2   personal property execution, absolutely if it needs to



          3   get to a judge, it should get to a judge.



          4                 So I think we should -- you know, I think



          5   we should have this notice, and I think we should be



          6   particularly concerned about indigent defendants, but I



          7   think we have to recognize it's going to apply in a lot



          8   of situations.



          9                 CHAIRMAN BABCOCK:  Judge Estevez.



         10                 HONORABLE ANA ESTEVEZ:  Yeah, I just



         11   wanted to talk as to my experience because some of the



         12   statements that are being made I either have lacked in



         13   my due diligence or -- I don't know.  It doesn't seem to



         14   be the procedure that's been in my court.



         15                 So usually what happens, we get a --



         16   there's a default judgment from one of the large firms



         17   that take all those defaults and buys the -- all the



         18   debt from throughout the state of Texas.  And then the



         19   next thing I see is a request for a turnover receiver,



         20   and they already have the receiver filled out in my



         21   proposed order.



         22                 And I've had -- years ago I had a couple



         23   of hearings, only because I required them, until someone



         24   told me there is no requirement for any type of hearing



         25   and that the statute, if I read the first paragraph,
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          1   says that they're entitled to the relief.  And I don't



          2   know that any notice has ever been given to the debtor



          3   in any of those proceedings prior to me signing the



          4   application for that receiver, and I know that I've



          5   never had a hearing after that has happened.  So no one



          6   has come back to court saying, "My assets are exempt."



          7                 So I don't know what happens from the time



          8   that that receiver is appointed except that I get an



          9   order later dismissing my receiver.  And so when I hear



         10   that there -- and when I'm listening to both sides, I



         11   think it would be extremely helpful for these people to



         12   have the exemptions for the receivers to, you know, have



         13   to tell them about their exemptions because how else



         14   would they ever know unless the receiver decides to tell



         15   them, which they have no legal -- I mean, I don't know



         16   if they have a legal obligation to do so.  I don't know



         17   that that's in my order.  I think I signed one



         18   yesterday, so I can see if it says "You have the legal



         19   obligation to tell them what your exemptions are."



         20                 So I just wanted to talk about that



         21   experience because I'm not sure that everyone realizes



         22   that it's probably like that in the majority of district



         23   courts.  It's probably not two people had -- the large



         24   ones, yes, so when you have the two sophisticated



         25   clients that both had -- you know, that was litigation
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          1   and then, you know, there is a $300,000 debt, but most



          2   of mine have been somewhere between 5 and 25,000, and



          3   it's credit card debt that they've recovered.  And the



          4   interest is probably 35,000 and the original debt was



          5   5,000, so we have a $40,000 judgment, and now they're



          6   going to lose whatever they're going to lose.  And I



          7   don't even know if they -- if it were exempt property or



          8   not.



          9                 So we -- it's a good thing to do for the



         10   average person that's not going to hire a lawyer for a



         11   5,000 -- original $5,000 debt that now is changed to a



         12   $40,000 debt.



         13                 And I would just say, you know, you pick



         14   the receiver when you have two sophisticated clients



         15   with two attorneys, but -- and I have done those as



         16   well, but those aren't the ones I think we're talking



         17   about here.  I think we're talking about the one where



         18   it was a default, it was a credit card debt, I did get a



         19   form already filled out with that receiver.  No one else



         20   ever showed up, and I never see them again.



         21                 MR. NOACK:  Judge, if I could respond to



         22   that.  I mean, that's absolutely correct in some courts.



         23                 I will tell you that judgment creditors



         24   often prefill out the receiver that they want to work



         25   with, primarily because they want to vet the receiver to
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          1   make sure the receiver does things the way that they



          2   want to.



          3                 I will tell you that, you know, a lot of



          4   times, especially on the kinds of cases that you're



          5   talking about, most judgment creditor law firms are



          6   representing institutions that are regulated at the



          7   federal level, that are audited regularly, the law firms



          8   are audited regularly, and they are deathly afraid of



          9   anybody going off the reservation in terms of doing



         10   something wrong.



         11                 There are also volume practitioners, and



         12   so they want a receiver who's going to, you know, adapt



         13   to their processes, talk to them, be responsive.  You



         14   have some courts that will, you know, have a list of



         15   receivers and appoint off of that list, and that



         16   receiver may be, you know, still doing things with a



         17   legal pad and pen and paper and, you know, does things



         18   with fax machine and a pad, and that's fine, but that



         19   firm wants things to be emails and responses and things



         20   like that.  So they're trying to ask the court to



         21   appoint a receiver that they would prefer.



         22                 Again, I think what you've heard from the



         23   TXCBA and TATR is if courts want a process whereby we're



         24   just -- the courts are reassured that they're getting



         25   this notice, it's fine.  I think it's a good practice to
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          1   have.  And so if there's a concern is it's not there, a



          2   judge can put it in the order.



          3                 In fact, I have a judge out in Lubbock who



          4   put in their order a specialized notice to go out to



          5   defendants on stimulus funds.  Now back when there were



          6   stimulus funds, certain portions of stimulus funds were



          7   federally exempt.  Certain portions were not.  As a --



          8   you know, the Supreme Court here had emergency orders



          9   last year, but then there were also federal exemptions.



         10   Obviously creditors and receivers adapted and avoided



         11   those funds to the greatest extent possible, but there



         12   were some courts that said, "I'm going to craft my order



         13   to require a disclosure."  And so of course if the order



         14   says that, that's what we're going to do.  So whether



         15   the order says it or whether we address it by rules, I



         16   think it's a best practice that we can do it.



         17                 But what I do want to caution against is a



         18   quiet -- in my view, the fact that a court doesn't hear



         19   anything after the appointment of a receiver means I'm



         20   doing my job.  It means that I've engaged with the



         21   consumer, that I've worked something out between them



         22   and the judgment creditor, that there's a settlement,



         23   that they're paying according to their means, that I've



         24   looked at their circumstances, that I haven't imposed --



         25   I'm not acting like a collector who's saying "I don't
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          1   care about your situation; I demand the maximum amount,"



          2   I've looked at their situation, I've looked at the



          3   judgment, and I've talked to the judgment creditor and



          4   said "I don't care what your $40,000 judgment says.



          5   This person is working and they're making this much



          6   money, and they don't have it.  So let's get you on a



          7   path where they can live and you can live with what this



          8   is."



          9                 And the fact that you're not hearing



         10   anything, in my experience, mostly means that that



         11   process is working, not the suspicion that their rights



         12   are being run roughshod over; but to the extent that we



         13   need to make sure that's not happening, I think that's



         14   what we're here to address.



         15                 CHAIRMAN BABCOCK:  That's not a light



         16   thing, Craig.  That's a timer.



         17                 Justice Christopher.  You're muted, Tracy.



         18                 HONORABLE TRACY CHRISTOPHER:  Yes, I would



         19   like to discuss why the creditors think we should have



         20   one rule and the debtors think, you know, every



         21   different rule should be changed.



         22                 I can understand the simplicity of having



         23   the one rule, although putting it at 717a does not seem



         24   like the best place to put it, because frankly, can I



         25   think of a single time where I've ever looked at
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          1   Section 9 of the rules, trial on the right of property?



          2   Never.  Never.  I mean if I am looking attachment or



          3   garnishment, I look at the specific rules.  So that's



          4   number one -- number one question.



          5                 And then my second question is:  You want



          6   that ten-day waiver or, you know, ten-day default.  You



          7   don't get the cert within ten days, you've waived it.



          8   Is that currently the law anywhere, or what happens if a



          9   receiver takes the money and then somebody later says,



         10   "Oh, hey, that money was exempt"?  What happens under



         11   current law?



         12                 MR. TOMLINSON:  If I might address that



         13   just briefly and then Mr. Noack can approach it,



         14   garnishment is the place where I can give you the best



         15   examples.



         16                 Basically under current law, and it's --



         17   the rules as they exist for garnishment, they are a



         18   response to a constitutional challenge back in the '70s.



         19   They revised the rules.  And what they permit is, you



         20   can file a motion to dissolve.  That's the way to raise



         21   exemptions.  It doesn't tell you how to do it, but



         22   basically you can challenge the seizure or the freezing



         23   of your money, if it's exempt by that motion, and you



         24   can do so at any time prior to judgment.



         25                 If you file the motion, that stays the
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          1   proceeding which means you can't go to trial.  You can't



          2   enter a judgment as the trial court judge.



          3                 With turnover receiverships, it's



          4   different.  It's postjudgment as well, but it's not a



          5   separate lawsuit like garnishment.  There are no rules



          6   that govern this whatsoever.  And what I'm trying to say



          7   is that in garnishment, you have -- basically it takes



          8   at least a couple of months, maybe six weeks to eight



          9   weeks for a garnishment case if it's really moving



         10   rapidly to resolve.



         11                 During that entire time period, you, as a



         12   judgment debtor, have a right to raise exemptions under



         13   current law, and that's way more than ten days.  So if



         14   you make it ten days, you're basically constricting the



         15   rights of pro se judgment debtors, and -- but if you



         16   retain the current Rule 663a and 664a, you're going to



         17   allow people who are -- have the benefit of hiring an



         18   attorney, they're going to have more rights.



         19                 So, you know, what I can tell you is,



         20   there's -- that's what the system permits.  And ten



         21   days -- I don't think the statute was intended to



         22   constitute a waiver of exemption.  I think that's a



         23   policy issue.  The whole point of this law is to give a



         24   simple expedited procedure for raising exemptions.



         25                 I think that in the garnishment context,
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          1   once there's a final judgment -- and that's typically in



          2   JP court -- that's probably the end of it unless you



          3   appeal from JP court to county court, and then you have



          4   a second chance because it's de novo.



          5                 With turnover receiverships, we're just



          6   saying it shouldn't be ten days.  It should be -- and



          7   maybe it shouldn't be 60, but it should be -- there



          8   should be enough time for a pro se to look at the



          9   material, to get the notice and get the material, fill



         10   it out, and have a chance to have a hearing.  And I'm



         11   saying that if you do it on a ten-day basis, you're



         12   going to find that most people are waiving their rights.



         13   I mean, that's -- I just don't think that's in the best



         14   interest of judgment debtors.  And it may, in fact, be



         15   depriving them of due process.



         16                 MR. NOACK:  So Judge, I will fall on my



         17   sword with respect to the placement of the proposed rule



         18   on 717a.  I literally looked through the rules, and I



         19   could not find a better place to put it.  I looked



         20   through it and I said, "Where would I put a rule that



         21   applies equally to other ancillary proceedings?"  And I



         22   discovered for the first time a Section 9, Trial of



         23   Right By Property, and said, "This is amazing.  No one's



         24   ever cited this to me in 20 years," but it seems so



         25   wonderfully placed for what we're talking about.  So
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          1   let's create a new revival of this section; but if there



          2   is a better spot that this rule would belong in, you



          3   will not find us opposed to it.  I simply thought that



          4   if we're talking about a right to property and ancillary



          5   proceedings, it seems like we already had something that



          6   might apply.  But that was purely my decision, or my



          7   proposal, and I'm open to alternatives.



          8                 HONORABLE TRACY CHRISTOPHER:  Well, I'm



          9   glad to know that you also have no idea what we do with



         10   this particular section.



         11                 MR. NOACK:  So, yeah.  So I'm open to the



         12   600s, certainly where we'd most often find ourselves in



         13   postjudgment.



         14                 With respect to the rest of the



         15   discussion, you know, I don't think there was a gotcha



         16   intended, and I say this as the person who did the



         17   primary draft of the rule.



         18                 The main intention that I had was that the



         19   process needs to keep flowing.  If you look at the



         20   draconian draft that you hold everything for 60 days and



         21   everything's got to come to a complete stop, I will tell



         22   you that my IOLTA account and the accounting team are



         23   going to -- they're going to strangle me and the banks



         24   are going to hate it.



         25                 And by the way, whenever I freeze an
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          1   account, either through garnishment or through



          2   receivership, they actually pull the funds out -- every



          3   bank does this differently.  Some put a negative charge



          4   on the defendant's account and they call me up and they



          5   go, "Why does my account say negative $7,000?"  Because



          6   the levy was for nine and they had two in there.  Some



          7   banks pull it out at zero, but they pull that money out



          8   and they put it in their general ledger, by and large.



          9   And that money sits there, and they hate for that money



         10   to sit in that general ledger.



         11                 Typically they want to remit that money to



         12   me as soon as possible, but in no event do they want to



         13   hold it anymore than like seven days.  And so then they



         14   remit the money to me.



         15                 If I can't reach a deal with the consumer



         16   or broker a deal, they want to remit that money as



         17   quickly as possible or tell me that I need to release



         18   the funds.  So if I have to sit on those funds for 60



         19   days, it's harming the defendant, but it's also harming



         20   the entire process.



         21                 So the intent of the rule that we proposed



         22   was give them time to assert the exemption, but if they



         23   don't assert the exemption, a reasonable time, as



         24   allowed by the statute, then you need to let the process



         25   go.  Is there an opportunity for us to meet and say, "If
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          1   somebody on Day 16 and before anybody files an



          2   additional motion, the exemption is received and let's



          3   have a hearing," sure.  I don't want to take somebody's



          4   exempt property.  I don't think you're going to actually



          5   find a creditor's attorney who wants to argue and say



          6   "Day 11, sorry, I want to take that exempt property.  I



          7   want to take that social security money."



          8                 What I think we want to have, though, and



          9   I'm speaking purely as somebody who does these, if I



         10   wait the requisite period of time, then I want to be



         11   able to move on to my next step, which is a motion to



         12   authorize distributions that I copied to the defendant



         13   and say, "Here's a copy of the check that I got from the



         14   bank," and a verified motion that says, "I levied on



         15   Prosperity Bank.  I got $2,000.  Here's a copy of the



         16   check.  I do not believe these funds to be exempt.  I



         17   did not receive a claim of exemption.  I would like the



         18   court to authorize that I distribute these funds," and



         19   then that process needs to move forward.



         20                 If the defendant in the meantime files



         21   their claim of exemption, stop the process; let's have



         22   the hearing.



         23                 HONORABLE TRACY CHRISTOPHER:  Well, the



         24   problem with writing a rule when you put in something



         25   that says, you know, it's -- you know, it's waived or
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          1   language similar to that, it does cause problems.



          2                 You might be a reasonable receiver, and



          3   the next person may not be.  So would there be a way to



          4   say as long as the exemption wasn't received before, you



          5   know, the time of the order or something like notice of



          6   hearing, you know, whatever you do, what you would



          7   trigger it by then?



          8                 MR. NOACK:  I think there's an



          9   opportunity.  There are some -- and, again, the problem



         10   is, you don't have a form order.  Right?  And so you



         11   have many orders where you actually -- the order allows



         12   the receiver to distribute immediately.  Right?  And so



         13   in that case, the receiver is going to start



         14   distributing immediately if you don't get a claim of



         15   exemption.



         16                 Most limited receiverships, which -- and I



         17   haven't mentioned that, but a lot of times in justice



         18   court what is developed is the idea of a limited



         19   receivership, which is only for bank accounts and



         20   financial records.  Most of those require at least an



         21   initial motion to authorize distribution.



         22                 So the struggle you're going to have there



         23   is trying to craft a rule that deals with every



         24   creditor's attorney has their -- and every court, right,



         25   has maybe -- some courts have devised their -- I will
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          1   tell you that Collin County justice of the peace have



          2   their own rule that they -- or form order that they came



          3   together and said, "This is the form order that we



          4   want."  Right?  So it's just -- it's difficult to think



          5   through all those.



          6                 I think it's possible.  I think we could,



          7   but I think you're talking about language that would



          8   say, after the tenth day, you know, the receiver or, you



          9   know, the levying officer may continue in its process;



         10   but any claim of exemption, you know, may be heard at



         11   the appropriate time.  You know, we can think about



         12   that.  I think it's possible.



         13                 CHAIRMAN BABCOCK:  Thanks, Craig.



         14                 Roger and then Justice Bland.



         15                 MR. HUGHES:  Thank you.



         16                 Two points, one is sort of an observation,



         17   but the other one's more of a question.  The first one



         18   is:  I'm all in favor of putting something in the rule



         19   to say that a particular ruling or decision is a final



         20   judgment and therefore may be appealed.  I simply point



         21   out that once you put something like that in there,



         22   usually that triggers a deadline when the judge's power



         23   over that decision ends.  And so the necessity of having



         24   a bright line that -- a clear mark so that we know it



         25   can be appealed has to be balanced in, well, do we
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          1   really want the judge to have some sort of continuing



          2   jurisdiction to modify it, or do we want to just say



          3   that's it?  I leave that for your thought.



          4                 The second is, I see deadlines built into



          5   the rule.  Judge shall hear something within ten days



          6   and rule within three days.  So my question is:  What do



          7   you want to happen when that doesn't happen?  I mean,



          8   for example, under the general rules, if you file a



          9   motion for a new trial and it never gets ruled on, it's



         10   overruled after a specific period of time.  That's the



         11   default.  Do you want to put something like that in the



         12   rule?  Because as someone noted earlier, you can have a



         13   rule that says the judge must hold a hearing within ten



         14   days.  The judge must make a ruling within X number of



         15   days.  But in the real word, that doesn't always happen.



         16                 So do you want a default that says if the



         17   hearing isn't held, for example, the exemptions are



         18   sustained or they're overruled?  If the judge doesn't



         19   rule within three days, then they'll be deemed overruled



         20   or granted.  I leave that open for discussion.



         21                 And then I'll make my -- a concluding



         22   observation that Buddy Low used to always remind me,



         23   when something gets kicked to our committee because the



         24   legislature says, "Make a rule about this," frequently,



         25   people would use that as an opportunity to make general
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          1   improvements.



          2                 And I remember Buddy would always say when



          3   people would default to arguing over what general



          4   improvements were necessary, this is what the



          5   legislature said to do, and we don't have to do anything



          6   more than that.  So if all the legislature wants is the



          7   debtor to be informed about exemptions, et cetera, and



          8   we can't figure anything else, we may have to have an



          9   option that that -- that that's the rule we can agree



         10   on, but anyway that's it.  That's all I have to say.



         11                 CHAIRMAN BABCOCK:  All right.  Thanks,



         12   Roger.



         13                 Justice Bland.



         14                 HONORABLE JANE BLAND:  I'm wondering



         15   whether we need -- we could consider a form order for



         16   the appointment of the receiver.  Heard, you know,



         17   numerous times we don't have a statewide form order.



         18   Sometimes these orders are very aggressive.



         19                 If we started out with a basic order --



         20   and because we're appointing people that are, you know,



         21   an arm of the court, you know, if we started out with a



         22   basic order that set out the basic rights and



         23   obligations, and if a receiver wanted something



         24   different, they'd have to come in and explain why they



         25   needed something different.  But I can see why the
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          1   judges in Collin County came up with one.  I know that



          2   the Harris County judges have historically been pretty



          3   aggressive in marking up the orders that come in front



          4   of them.  And it may be that an order that set out the



          5   basic rights and obligations, including the obligation



          6   to notify of exemptions, in the order appointing the



          7   receiver would have a baseline or set the default for



          8   what receivers should do in these cases, and if you



          9   wanted something special, you'd have to come in and ask



         10   for it.



         11                 MR. TOMLINSON:  You know, Your Honor, I'm



         12   sorry.  It's like I'm in a courtroom.  I can't help



         13   myself.



         14                 I think that's a really good idea.  I've



         15   looked at -- I don't know how many turnover orders I've



         16   looked at.  It's a large number.  I've never seen one



         17   that directed a turnover receiver to tell people about



         18   an exemption.  So I don't think it even comes up in part



         19   because typically, it's almost an ex parte process even



         20   when there is notice because judgment debtors don't show



         21   up.  And so the form of the order is generally prepared



         22   by the judgment creditor's attorney, and it doesn't



         23   cover this.  I'm not knocking them for that.  I'm just



         24   saying that to provide guardrails, it would be helpful



         25   if those orders did do that.
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          1                 I think the point of having this



          2   rulemaking was to make sure that there was -- your



          3   exemption claim process and wouldn't require people like



          4   me, 68-year-old lawyers, to go represent people on



          5   motions to return exempt funds.  They could do it



          6   themselves.  And partly as if we put that -- impose that



          7   in the proposed order, I think that's a great thing.



          8   That doesn't mean that's the only way to approach this.



          9   I'm just saying, I think that would be a great thing.



         10                 MR. NOACK:  Justice Bland, what I would



         11   say is -- and I want to be very clear -- I have no



         12   authority on that subject to speak on behalf of the



         13   Texas Creditors Bar Association or the Texas Association



         14   of Turnover Receivers.  I know individual members of



         15   both who would both be strongly in favor and strongly



         16   opposed to that concept.  So what I am about to say I



         17   would say solely is my personal opinion.



         18                 Personally speaking, I think it might be a



         19   very good idea if, as you say, it's conditioned upon the



         20   right of the creditor to come in and demonstrate a need



         21   for a more customized order, almost like discovery



         22   levels.  Right?  If it's less than a hundred thousand



         23   dollar judgment, then here's your default order, but you



         24   can get a Level 3 order if you want, but you got to come



         25   in and make a showing or something like that.  That
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          1   probably would satisfy almost everybody as long as you



          2   check a lot of boxes that receivers need in order to do



          3   the things that they do.



          4                 And to Mr. Tomlinson's point, probably



          5   95 percent of those things that receivers need to do, we



          6   could probably agree on.  We have some sore subjects



          7   about what's in a bank account and, you know -- and



          8   rights on a couple of things, but in terms of the rights



          9   of the receivers and well settled law and all that kind



         10   of stuff, we could probably get there.



         11                 Now, whether or not this mandate covers



         12   that and whether or not that mandate would solve this



         13   particular issue, I don't particularly know, but I would



         14   tell you that I think a form order would go a long way



         15   toward standardizing practices because as has been



         16   mentioned, each creditor has their own forms, some



         17   courts have their own forms.  And speaking personally,



         18   sometimes it's a headache to comply with each order.



         19   You know, I've got a spreadsheet in terms of what each



         20   order -- what each judge kind of tells me that I need to



         21   do and when I need to do it, and it can be difficult.



         22   So I'd personally -- I like the idea.



         23                 CHAIRMAN BABCOCK:  Thank you.



         24                 Rich, let me ask you a question, and Craig



         25   too; but, Rich, on the issue of the ten days versus 60
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          1   days?



          2                 MR. TOMLINSON:  Yes.



          3                 CHAIRMAN BABCOCK:  Craig says ten days is



          4   standard.  60 days is outrageous.  He doesn't know what



          5   Georgia does.  Are there any other states that use 60



          6   days, and do you know what Georgia uses?



          7                 MR. TOMLINSON:  So the Georgia case, they



          8   have new rules that only deals with postjudgment



          9   garnishment.  They follow what we do currently with



         10   garnishment, which is, you can raise an exemption claim



         11   at any time prior to judgment, final judgment in the



         12   garnishment action, so that current rule in Texas is the



         13   same thing, at any time prior to judgment in the



         14   garnishment action.  Those proceedings go relatively



         15   quickly, at least particularly in JP court.  They can



         16   happen in as short as six or eight weeks with things



         17   moving promptly.  But then if it's in JP court, a



         18   judgment debtor, if they're involved, could appeal and



         19   get a de novo resolution and it could add a couple of



         20   months in county court.



         21                 The Georgia example basically would



         22   provide well more than ten days, is my point, is that



         23   their procedure probably would take at least between



         24   four to eight weeks to resolve in a garnishment, and



         25   you'd have that entire time before a judgment in which
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          1   to raise the exemption.  And I think that's preferable



          2   certainly for a garnishment, but what I think that means



          3   is, that maybe 60 days is -- I'm not aware of other



          4   states using 60 days.  I'd be the first to tell you



          5   that.  I am aware that in terms of postjudgment



          6   garnishment, there's many that would allow it up until



          7   the time that there is a final judgment.



          8                 As far as turnover receivers, you can't



          9   really look to that.  I've looked for other examples of



         10   that in other states, and I have to -- and Mr. Noack may



         11   know better than me, but I can't find a similar program.



         12   We don't have wage garnishment, so I don't know to what



         13   extent you want to look to wage garnishment.  That takes



         14   a significant chunk of change from somebody for a long



         15   time period and people are aware of in those states that



         16   have wage garnishment, and it might be a basis for



         17   understanding for a quicker procedure.



         18                 I think that pro se judgment debtors



         19   typically can't do it quite that quickly.  Now whether



         20   it should be 60 days, I agree.  I started that number.



         21   I can't tell you there's another state that would



         22   require that, but we don't have turnover statutes



         23   outside of Texas to look at to compare.  So turnover



         24   proceedings are different.



         25                 The current rule in garnishment, we're not
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          1   changing that.  We're just saying that you can still



          2   raise exemptions through final judgment in the



          3   garnishment.  And that's what Georgia does.  I think



          4   that's what most states do.  So we wouldn't be changing



          5   things on that.



          6                 This 60-day thing and the ten-day thing,



          7   what's important to me is, first of all, I don't want a



          8   waiver.  I think a waiver of rights should not be --



          9   especially for a short time period.  Pro ses are going



         10   to miss it and -- even though they have exempt claims.



         11                 A number of my clients are not even --



         12   they're so unsophisticated that they will not even



         13   understand this form, but they might take it to somebody



         14   and get an explanation; but in the current procedure,



         15   they don't know anything.  They don't know who to go to.



         16   And a lot of them have exempt incomes, and yet they



         17   don't know how to proceed.  And I think ten days will



         18   lead to a lot of waivers.  I would bet well over half of



         19   the cases where people have exempt funds they will lose



         20   their exempt funds.



         21                 Does that mean it should be 60 days?  No.



         22   And that's something I'm more than happy with my group



         23   to talk with Mr. Noack's group.  I'm more than happy to



         24   do that.



         25                 I can't tell you there's an exact answer
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          1   to this.  I can tell you that there are no turnover



          2   proceedings I know about in other states.  It's sort of



          3   like a unique tool.



          4                 CHAIRMAN BABCOCK:  Yeah.



          5                 MR. TOMLINSON:  And it's based on the fact



          6   that we don't -- I think it's because we don't allow



          7   wage garnishment.  I mean, that's the short and sweet of



          8   it.



          9                 CHAIRMAN BABCOCK:  Craig, when you say ten



         10   days is the standard, are you comparing apples to



         11   apples, or are you extrapolating, Craig?



         12                 MR. NOACK:  It's -- on turnover



         13   receiverships, no, because he's correct.  Turnover



         14   receivership is a unique Texas institution.



         15                 I think it is apples to apples when you



         16   look both to kind of replevy periods also existing in



         17   Texas law but also when you look to personal property



         18   and seizures in other states or bank procedures.



         19                 I will say that it does look like you've



         20   got other states procedures where you have until the



         21   return date on a bank levy which may be longer than ten



         22   days, but -- and, again, I haven't done an exhaustive



         23   survey, so I do want -- I don't want to represent that I



         24   know every state or anything like that.



         25                 But here's my main -- my main point on
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          1   this, just ten seconds, is that the real danger here is



          2   you don't want to take the maximum length of time, 60



          3   days, and make it the standard.  So I think everybody



          4   can center on the fact that you give a period of time



          5   because 99 percent of the time, as it's been said



          6   before, these are default processes where we're not



          7   dealing with exempt issues.  You need to let the process



          8   happen, let the reasonable period pause.  If something



          9   happens after the reasonable period, I think everybody



         10   agrees, we can deal with that, but you don't pause for



         11   30, 45, 60 days and make -- and hold up everything for



         12   the 1 percent case.



         13                 CHAIRMAN BABCOCK:  Well, the difference



         14   between your two proposals is 50 days.  We're going to



         15   cut that in half and we'll make it 35 days, so that



         16   solves it.



         17                 Okay.  We're going to break for lunch for



         18   half an hour, so we'll be back at 12:30.  And thank you



         19   very much, Craig, both you and Rich, for a really good



         20   discussion.  We're not done with this obviously.  We'll



         21   bring it back as the first agenda item on October 8th.



         22   And then after lunch, we will go to the next item on our



         23   agendas, which is Rule of Judicial Administration No. 7.



         24   And with that, we will be in recess until 12:30.  Thanks



         25   everybody.
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          1                 MR. NOACK:  Thank you very much.



          2                 MR. TOMLINSON:  Thank you.



          3                 UNIDENTIFIED SPEAKER:  Recording stopped.



          4                 (Recess:  12:00 p.m. to 12:30 p.m.)



          5                 CHAIRMAN BABCOCK:  Hello, everybody.  I



          6   hope everybody had a good, albeit rather abbreviated,



          7   lunch.



          8                 UNIDENTIFIED SPEAKER:  Recording in



          9   progress.



         10                 CHAIRMAN BABCOCK:  And glad to know the



         11   recording is in progress.



         12                 And has Bill Boyce relocated successfully?



         13   Bill, are you around?



         14                 HONORABLE BILL BOYCE:  The change of venue



         15   was successful.



         16                 CHAIRMAN BABCOCK:  All right, good.  Well,



         17   let's dig into Judicial Administration Rule 7.



         18                 HONORABLE BILL BOYCE:  Thank you, Chip.



         19                 CHAIRMAN BABCOCK:  You bet.



         20                 HONORABLE BILL BOYCE:  This is a recent



         21   referral to the Judicial Administration Subcommittee



         22   that overlaps with and perhaps piggybacks on the work



         23   and recommendations of the Remote Task Force that Chief



         24   Justice Christopher and others have been working on for



         25   some months now.  This is a particular issue pertaining
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          1   to a recommended tweak of the Texas Rules of Judicial



          2   Administration to more broadly define and authorize



          3   remote proceedings.



          4                 By way of background and backdrop, I think



          5   this is a reflection of the recognition of courts and



          6   litigants throughout the state that even after the



          7   exigencies of COVID have subsided and we return to the



          8   new normal, whatever that looks like, that new normal is



          9   probably going to include expanded use of remote



         10   hearings and remote proceedings.  It's been done for the



         11   last year to year and a half out of necessity, but I



         12   think there's a widespread recognition that for many



         13   types of court proceedings, efficiencies are gained and



         14   access is increased by allowing remote proceedings and



         15   dispensing with the requirement for litigants or



         16   attorneys to travel all day to a far away locale for a



         17   ten-minute hearing in person.



         18                 There are a lot of aspects to this.  And



         19   what the subcommittee has done is focused very



         20   specifically on the referral issue, which we'll talk



         21   about in a moment, and then also done some brainstorming



         22   because there may be some additional tweaks to the Rules



         23   of Judicial Administration and perhaps the Texas Rules



         24   of Civil Procedure.  We're going to throw out some ideas



         25   as discussion starters and solicit the courts and the
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          1   committee as a whole for their guidance about whether



          2   they want to focus on just this very particular tweak to



          3   Rule 7 or whether there's room for wider discussion



          4   here.



          5                 And, again, there may be some overlap, and



          6   Chief Justice Christopher may have thoughts about the



          7   directions of this, or this may be -- some of this may



          8   already be in the works through the task force



          9   activities, but nonetheless they seemed like appropriate



         10   additional areas of inquiry following on to the specific



         11   referral.



         12                 So if you look at the tab that was



         13   distributed, the subcommittee report on Rule of Judicial



         14   Administration 7, the specific recommendation was -- or



         15   the specific request was to look at updating Rule 7 to



         16   expressly include remote proceedings.



         17                 By way of some background, if you look at



         18   the current version of Texas Rule of Judicial



         19   Administration 7(a)(6)(b), you'll see that it directs a



         20   statutory county court judge or a district judge and



         21   authorizes those judges, consistent with underlying



         22   rights, to utilize methods to expedite the disposition



         23   of cases on the docket of the court, including the use



         24   of telephone or mail in lieu of personal appearances by



         25   attorneys for motion hearings, pretrial conferences,
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          1   scheduling and the setting of trial dates.



          2                 I think we can all see that this rule is



          3   probably in need of some updating.  The modes of



          4   communication in remote hearings have moved along a



          5   little bit from just telephone or mail.



          6                 The subcommittee is in agreement with what



          7   we understand the task force recommendation to be, which



          8   is to endorse the continued use of remote proceedings in



          9   appropriate circumstances consistent with the rights of



         10   all parties involved, but that raises the question:



         11   What exactly should this language look like?  If use of



         12   telephone or mail is a little outmoded now, what would



         13   be appropriate updating language?



         14                 The subcommittee looked to the phraseology



         15   that the Texas Supreme Court has used in its series of



         16   COVID emergency orders dating back to spring of 2020,



         17   and the phraseology that appeared to be used repeatedly



         18   and also fit this situation referenced teleconferencing,



         19   videoconferencing, or any other means.



         20                 And so if you look at Page 2 of the memo,



         21   you'll see a redlined version of Rule 7(a)(6)(b) that



         22   proposes striking out telephone and mail and replacing



         23   it with the language that courts are authorized to



         24   utilize methods to expedite the disposition of cases on



         25   the docket of the court, including the use of
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          1   teleconferencing, comma, videoconferencing, comma, or



          2   any other means in lieu of personal appearances by



          3   attorneys for motions hearings, pretrial conferences,



          4   scheduling and the setting of dates.



          5                 This language is intended to be inclusive



          6   and not exclusive or limiting, so it doesn't preclude



          7   telephone conferences, for example, or use of the



          8   telephone, but it also is meant to be broader and



          9   encompass voice communications, visual communications



         10   like the Zoom meeting we're having right now, and so



         11   forth.



         12                 It's also intended not to be tied to any



         13   particular mode or technology of remote communication



         14   because as even lawyers can appreciate, the technology



         15   moves fast.  We're all using Zoom at present, but, you



         16   know, in a year or two, we may be using a different



         17   platform or different technology.  So it's -- the



         18   language is intended to be broader.



         19                 Before I turn it over to any other members



         20   of the subcommittee who want to elaborate on anything,



         21   we had a couple of questions that came up during our



         22   discussion.  One was whether a reference to mail



         23   continues to have any utility or not.  It wasn't clear



         24   to us whether this was referring to snail mail by hand



         25   delivery through the U.S. Postal Service, whether this
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          1   was intended to encompass emails or not.  There may be



          2   some procedural questions that come up with relying on



          3   email for procedural matters in procedural rulings that



          4   potentially cause confusion about whether an actual



          5   ruling has been made, whether deadlines have started



          6   based on an indication from a court that it's going to



          7   grant the motion, but does an email like that actually



          8   grant the motion or not, and actually start timetables



          9   and so on and so forth.  We flagged that because there



         10   may be sentiment on the committee as a whole to keep a



         11   reference to mail in there.  We tried to address it by,



         12   again, drafting this broadly to reference any other



         13   means, and then in the day-to-day handling of cases and



         14   appeals, any questions about that can be sorted out.



         15                 So I'm going to flag a couple of these



         16   discussion points at the end, and then I'll ask any of



         17   the subcommittee members to elaborate on anything that



         18   I've glossed over or anything that I've omitted.



         19                 So we've got three bullet points for



         20   discussion at the end here on Page 2 of the memo.  One



         21   is to talk about whether the language referring to



         22   motion hearings, pretrial conferences, scheduling, and



         23   the setting of trial dates is an appropriate standard to



         24   leave in place or whether that should be discussed or



         25   expanded a little more.
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          1                 Judge Peeples had raised the question



          2   about whether references to motion hearings is broad



          3   enough or clear enough.  You know, for example, does



          4   that encompass a hearing on a plea to the jurisdiction?



          5   Would that encompass a hearing on temporary orders in



          6   family law cases?  Are those the types of proceedings



          7   that we want to have courts authorized to conduct



          8   remotely or not?  This language has been in place for a



          9   while.  Should we leave it or should we look at tweaking



         10   it as well to be more descriptive about the kind of



         11   proceedings that we want to encompass?



         12                 The second discussion point is that the



         13   current rule refers to personal appearances by



         14   attorneys.  Is that broad enough?  Does that encompass



         15   the situation involving self-represented litigants?



         16   Should language be broader than just personal



         17   appearances by attorneys?



         18                 And then the third point, and a larger



         19   one -- and, again, this may have some overlap with Chief



         20   Justice Christopher's task force -- is whether having



         21   this authorization, discussion, and rule of judicial



         22   administration, is that the right place for it, or is



         23   this really part of a broader discussion that ultimately



         24   can or should find its way into the Texas Rules of Civil



         25   Procedure about the scope of remote proceedings and
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          1   what's going to be authorized?



          2                 If you look at the current versions of the



          3   Texas Rules of Civil Procedure and the Texas Rules of



          4   Appellate Procedure, to the extent they're talking about



          5   electronic broadcasting of hearings or court



          6   proceedings, it's really more in the context of press



          7   access or public access to court hearings or appellate



          8   proceedings.  So there may be some catching up that



          9   needs to happen once a decision is made about whether



         10   expanded use of remote proceedings is going to continue



         11   into the future and what types of things -- what types



         12   of proceedings we want that to cover, then perhaps an



         13   accompanying discussion is going to be how should we



         14   tweak the rules and which rules to accommodate that.



         15                 So that will conclude my introductory



         16   remarks, but Chip, before larger comments are solicited,



         17   I just want to invite anybody on the subcommittee to



         18   elaborate on anything that I glossed over.



         19                 CHAIRMAN BABCOCK:  Absolutely.  Any



         20   comments?  Yes, Justice Gray-Beard, that's G-R-A-Y,



         21   hyphen, Beard, B-E-A-R-D.



         22                 HONORABLE TOM GRAY:  Thank you, Chip.  I



         23   think Bill has covered the issues and sort of where the



         24   conversation needs to go.



         25                 The issue that I guess I would like to
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          1   focus on is, the preparatory language to the part of the



          2   rule that we're tinkering with says that the trial judge



          3   shall do this, and there's really not any limitation



          4   that the -- whatever the tool is -- is available to the



          5   trial judge, and the -- I would suggest that it needs to



          6   be something that is -- we need to be careful that we



          7   don't create it as a mandatory right of the litigant,



          8   that it's at the option of the trial court of what is



          9   available to that particular trial court in that county



         10   as opposed to "Well, Judge, every other county in the



         11   state of Texas does this by Zoom and surely you must be



         12   wrong if you're not using that methodology."



         13                 I am on the side of while we're staying



         14   within our defined lane here, I think Bill is absolutely



         15   right that we need to vastly expand the other parts of



         16   this rule so that it is not limited to appearances by



         17   attorneys.  It needs to include parties and witnesses,



         18   and it needs to not be limited to these particular types



         19   of proceedings.  It needs to be pretty much open-ended,



         20   leave it to the trial court, and I would take out the



         21   language about the just processing of causes to expedite



         22   the disposition and just say "consistent with due



         23   process," but all of that is little gnats.  Bill's got



         24   it wired with regard to the scope and what -- and more



         25   importantly to understand why we limited it to only this
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          1   very narrow recommendation while fully recognizing that



          2   we need a broader rule rather than just in this area of



          3   methodology to address these issues.



          4                 CHAIRMAN BABCOCK:  Thank you, Justice



          5   Gray.



          6                 Judge Miskel.



          7                 HONORABLE EMILY MISKEL:  I like everything



          8   that's here in this memorandum.  I was just going to



          9   comment:  The purpose of this rule in the rules of



         10   judicial administration is to encourage courts to be



         11   efficient and to consider the convenience of litigants,



         12   not just the convenience of the judge.



         13                 This rule is not what gives courts the



         14   power to hear things remotely.  So I don't think we have



         15   to stress out too much about what types of motions we



         16   refer to in this rule because the rule is to encourage,



         17   not to actually grant courts the authority to do or not



         18   do things.



         19                 So, for example, you could say "the use of



         20   teleconferencing, videoconferencing, or any other



         21   available means," which would address one of the



         22   concerns about available technology, "in lieu of



         23   personal appearances for motion hearings, pretrial



         24   conferences, scheduling, and other appropriate



         25   proceedings."  And I don't think you need to stress out
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          1   too much about whether one judge thinks it's appropriate



          2   to do family law temporary orders hearings that way and



          3   another judge doesn't.  I think the purpose of this Rule



          4   7 is to encourage judges to consider efficiency and



          5   convenience of litigants as a value.



          6                 CHAIRMAN BABCOCK:  Thank you, Judge.



          7                 Justice Christopher.



          8                 HONORABLE TRACY CHRISTOPHER:  Yes.  I just



          9   got a letter from Justice Hecht to the task force that



         10   is outlining what our role is going to be going forward.



         11   I haven't had a chance to look at it all, but a brief



         12   look at the letter indicates that he wants some rules to



         13   be looked at by the Supreme Court Advisory Committee,



         14   some rules to be looked at by the Remote Proceedings



         15   Task Force, and I believe there was a third group that



         16   was also going to be looking at rules and that we would



         17   all sort of meld them together.



         18                 My idea of changing this one, it was an



         19   easy one -- it was low-hanging fruit, and because it is



         20   not mandatory, it is a, you know, "Please consider using



         21   these other methods," that it would be an easy one to



         22   change that we could get done before we go through the



         23   whole process of trying to figure out what hearing may



         24   or may not be appropriate for remote proceedings, you



         25   know, the lawyers want to have the ability to demand it;
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          1   the judges don't want that.  The lawyers want the



          2   ability to demand in person.  Some of the judges don't



          3   want that, so there's a lot of bigger issues.



          4                 And this one, because it is just a



          5   laudatory, right, consider these potential issues when



          6   you're scheduling hearings, we thought would be an easy



          7   one to change without a lot of controversy.



          8                 CHAIRMAN BABCOCK:  Thank you.  Yeah, I



          9   hadn't thought about it in those terms, that being



         10   laudatory versus granting authority.  Is there pretty



         11   much consensus that that's all that this rule does?  It



         12   doesn't confer on the district judge or any judge, a



         13   county judge, power that they would not otherwise have



         14   as authorized by the rules and the statute?  Does



         15   everybody -- Shiva just muted me.  Why did she do that?



         16                 Anybody have any thoughts on that, whether



         17   it's just laudatory versus granting authority?



         18                 HONORABLE EMILY MISKEL:  I saw all the



         19   judges nodding yes as to laudatory.



         20                 CHAIRMAN BABCOCK:  Okay.  Then we have



         21   consensus of nods.



         22                 Okay.  Any other questions regarding this



         23   proposal and questions or thoughts about what we should



         24   do?



         25                 HONORABLE NATHAN HECHT:  Chip, let me just
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          1   add, if I might.



          2                 CHAIRMAN BABCOCK:  Yes.



          3                 HONORABLE NATHAN HECHT:  As Chief Justice



          4   Christopher said, this is low-hanging fruit.  This is an



          5   easy thing to change, we thought, but we were going to



          6   ask her task force and others to look at the whole range



          7   of proceedings in the judiciary, and a big piece of that



          8   is the 6 million criminal cases that are tried or that



          9   are handled in the municipal and justice courts, and



         10   they really have done some pioneering work in these



         11   areas.  So we'll be informed a lot by their two training



         12   groups about what kind of changes they need, and then



         13   there are a whole lot of other kind of nuanced areas we



         14   would look at too.



         15                 And, in addition, as I mentioned in the



         16   update this morning, we confirmed that BODA can keep



         17   using videoconferencing, remote proceedings, as they've



         18   been doing, but the grievance process has been using it,



         19   the Bar has been using it in some other areas, so just a



         20   whole raft of things that are either in the courts or



         21   adjacent to the courts that we're going to have to look



         22   at.  So this is just kind of the beginning salvo.



         23                 CHAIRMAN BABCOCK:  Right.  Thank you, Your



         24   Honor.



         25                 Judge Schaffer.
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          1                 HONORABLE ROBERT SCHAFFER:  I just want to



          2   amplify what Judge Miskel said.  I agree with her



          3   completely, and I think that this change should be as



          4   broad as possible to give the trial courts and any other



          5   courts who fall under this rule the opportunity to use



          6   whatever is available, that's appropriate under the



          7   circumstances, so the broadest language possible, and I



          8   would endorse Judge Miskel's specific language on this.



          9                 CHAIRMAN BABCOCK:  Thank you.



         10                 What do other people think on that topic?



         11   Everybody agree with Judge Miskel and Judge Schaffer?



         12                 (No verbal response)



         13                 CHAIRMAN BABCOCK:  I don't see anybody



         14   nodding their heads one way or the other, nodding or



         15   shaking, except for Judge Schaffer.



         16                 All right.  Anybody take the contrary



         17   view?



         18                 (No verbal response)



         19                 CHAIRMAN BABCOCK:  All right.  I think you



         20   can be guided by that, Bill.



         21                 What else do we need to talk about on this



         22   rule?



         23                 HONORABLE BILL BOYCE:  I think for the



         24   narrow issues, or the narrow rule itself, I think that



         25   additional language that's been suggested can easily be
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          1   incorporated.  We'll turn that around and submit that to



          2   the court for its consideration, while the larger



          3   discussions of when and how and where and so forth with



          4   respect to remote proceedings is undertaken.



          5                 CHAIRMAN BABCOCK:  Okay.  When you



          6   incorporate those additional concepts, Bill, into a new



          7   draft, would you send it to me and to Shiva and, of



          8   course, we'll distribute it to the entire committee.



          9                 If anybody feels strongly that the



         10   language -- that the new language is not appropriate, we



         11   can put it back on the agenda for October, but



         12   otherwise, we'll just assume the court has been



         13   satisfied with this discussion, and we'll fold this



         14   low-hanging fruit into the perhaps more complex issues



         15   it will be facing.  Does that sound like an okay way to



         16   proceed?



         17                 HONORABLE BILL BOYCE:  Yes.



         18                 CHAIRMAN BABCOCK:  Chief, is that okay



         19   with you?



         20                 HONORABLE NATHAN HECHT:  Yes, that's



         21   great.



         22                 CHAIRMAN BABCOCK:  Okay.  And I assume,



         23   Chief Justice Christopher, that's okay with you?



         24                 HONORABLE TRACY CHRISTOPHER:  Yes.



         25                 CHAIRMAN BABCOCK:  Okay.  So I'm going to
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          1   say bring back only if strong dissent, and otherwise



          2   that'll be shortly transmitted to the court.



          3                 Okay.  Let's go to our next item, which is



          4   Rule of Civil Procedure 199.2.  Bobby is in the wilds of



          5   somewhere -- Montana, Wyoming, Colorado -- so I think he



          6   has passed the baton on to you, Justice Christopher.



          7                 HONORABLE TRACY CHRISTOPHER:  Yes.  We



          8   were asked to consider a change to Rule 199.2 that the



          9   State Bar Rules Committee did.  This is Tab I on the



         10   documents that have been sent out for today.  And in



         11   that, we -- our memorandum shows the current rule in



         12   state court, the suggested addition by the state court



         13   rules committee, and then we have included in there the



         14   federal rule and the addition that they made in 2020 --



         15   both of the additions are underlined -- and then the



         16   commentary for the federal -- the 2020 federal rule



         17   change which is quite long in terms of what they have



         18   suggested.



         19                 So basically what this is is for any



         20   deposition of an organization, the suggested change is



         21   to require a good faith conference about the matters for



         22   examination and documents to be produced, if any.  So



         23   that is the particular request.



         24                 So in connection with that change, our



         25   committee looked at five things:  Whether we had a
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          1   similar problem in state court, whether it was a good



          2   idea in general, whether good faith should be the



          3   standard, whether the requirement should apply to



          4   nonparties, and whether the requirement should apply to



          5   documents.



          6                 So as to number one, our subcommittee has



          7   not really seen similar problems in state court



          8   litigation.  If you look at the commentary for the



          9   federal rule change, they say that this rule is amended



         10   to respond to problems that have emerged in some cases,



         11   particular concerns raised, have included over long or



         12   ambiguously worded lists of matters for examination, and



         13   inadequately prepared witnesses.



         14                 And our subcommittee hasn't really seen it



         15   as a big problem in state court.  Occasionally a



         16   corporate witness will lack knowledge leading to another



         17   deposition, but the parties seem to be working it out



         18   without coming to court and having a bunch of motions



         19   about it.  A quick review of case law did not show any



         20   mandamuses or any cases that involve this particular



         21   rule in terms of designating the appropriate witness for



         22   an organization.



         23                 So then our second question is whether a



         24   conferral is a good idea in general.  The commentary to



         25   the federal rules indicates that that could be part of
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          1   your Rule 26 conference.  We have discussed many times



          2   in the Supreme Court Advisory Committee the idea of



          3   having such a conference in all our cases, and it's been



          4   rejected except in the more complicated cases because of



          5   time and money.  But this conferral does seem minimal,



          6   so the subcommittee is not necessarily saying it's a bad



          7   idea.



          8                 Number three was, should there be a good



          9   faith conferral.  Well, we're not a hundred percent sure



         10   that good faith should be the appropriate standard.



         11   Right now good faith is used in the federal courts for



         12   some conferences.  We do not have that same good faith



         13   conference in the state court rules.



         14                 Rule 191.2 contains our conference



         15   requirements.  Parties and their attorneys are expected



         16   to cooperate in discovery and make any agreements



         17   reasonably necessary for the efficient disposition of



         18   the case, so slightly different from a good faith



         19   conferral.



         20                 So if we did want to make this change,



         21   would we want to use -- would we want to mirror our 199



         22   -- 191.2 language?



         23                 Our fourth question was whether the rule



         24   should apply to nonparties.  As it is written by the



         25   State Bar Court Rules Committee, it would, but it seemed
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          1   like their suggested reasons for the change dealt more



          2   with represented parties.



          3                 Our committee felt that nonparties might



          4   not understand what a good faith conferral is.  We were



          5   also concerned about the scope of a conferral before the



          6   subpoena actually issued.



          7                 The federal rule does apply to nonparties.



          8   If you'll look at the language of the federal rule, it



          9   includes a separate sentence about nonparty



         10   organizations, and it says specifically that the



         11   subpoena to a nonparty organization must notify them of



         12   their duty to confer with the serving party and to



         13   designate each person who will testify.  So in our mind,



         14   if we included nonparties, we would have to have some



         15   other sort of language in the rule.



         16                 And then finally we looked at whether the



         17   conferral should apply to document production.  It's



         18   very interesting that the federal rule does not include



         19   conferral about documents.  It only included conferral



         20   about what witnesses and what matters.  We're not



         21   exactly sure why the State Bar Rules Committee wanted to



         22   add documents in, but they have.  And if we do want to



         23   add documents, again, in terms of this conferral, we



         24   still have the question about whether we want that to



         25   apply to the nonparties.  Generally in state court, most
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          1   of our nonparty organization subpoenas are pretty



          2   straightforward with a pretty straightforward set of



          3   document requests, but those are the issues that we have



          4   identified to discuss.  Kind of at the end of the day,



          5   we were not particularly for this change, but we just



          6   had further questions that we wanted the group to



          7   consider.



          8                 And I'll be like Bill.  If there's anybody



          9   else on our subcommittee that wants to weigh in first,



         10   I'll let them weigh in before we talk.



         11                 HONORABLE HARVEY BROWN:  This is Harvey.



         12   I just wanted to add that on the standard whether it



         13   should be good faith or a reasonable effort consistent



         14   with the other rules, that I thought the reasonable



         15   effort was a better standard because it's an objective



         16   standard rather than subjective, and particularly if



         17   this applies to nonparties trying to determine



         18   subjective good faith might be more difficult, so I



         19   favored the reasonable effort standard.



         20                 CHAIRMAN BABCOCK:  Any other members of



         21   the subcommittee want to weigh in?



         22                 HONORABLE TRACY CHRISTOPHER:  I think the



         23   first issue, sort of, Chip, would be to see whether the



         24   committee as a whole has seen this to be a big problem



         25   in state court.  You know, I know we don't generally
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          1   like to make changes unless we see it as a problem.



          2                 CHAIRMAN BABCOCK:  Yeah.  Maybe I'll start



          3   because I've had a fair amount of experience in both



          4   state and federal court with 30(b)(6) and 199.2



          5   depositions.  And I'll start with the federal first.



          6                 I think I've defended three 30(b)(6)



          7   depositions since the new rule came into being.  In each



          8   of those instances, the party requesting the deposition



          9   did not appear to even know about the change in the rule



         10   much less attempt to comply with it.



         11                 And with respect to categories that I



         12   thought were either overbroad or asked for stuff that



         13   didn't relate to the lawsuit or were burdensome, I just



         14   sent, you know -- I just served an objection to those



         15   categories and nothing happened.  They didn't ask about



         16   them, and we never got to court.  If we had gotten to



         17   court, the judge, you know, might have said, "Hey, did



         18   you confer at your -- did you confer?  It's your



         19   obligation," and they would have said, "What



         20   obligation?"  But we never got that far.



         21                 In state court, you know, if I -- and I



         22   have had some burdensome -- I got one request for



         23   production that had over a hundred categories, maybe



         24   200, and some of them I just couldn't even understand,



         25   but I called up the other side and I said, "Hey, let's

�                                                                  32717









          1   talk about this."  And, you know, they were not -- you



          2   know, they'd agree on some things --



          3                 HONORABLE LEVI BENTON:  All right.  So --



          4                 CHAIRMAN BABCOCK:  Levi, hang on for a



          5   minute, okay?



          6                 HONORABLE LEVI BENTON:  Sorry.  That was



          7   unintended.



          8                 CHAIRMAN BABCOCK:  Okay.  But in that



          9   event, I just served objections and it never got to



         10   court.



         11                 So I'm not sure that -- although the



         12   30(b)(6) amendment, I think, is helpful in the sense



         13   that it alerts the litigants that you really ought to



         14   talk about your categories, particularly if you're going



         15   to serve a whole bunch of them.  I don't know that it



         16   does much, that -- objections to the notice and then



         17   followed by, you know, a meet and confer, which is



         18   required in most districts satisfy that anyway.



         19                 So that's a long way of saying that,



         20   particularly if you've got good lawyers, it's not



         21   necessary.  And even if you have scorched earth's



         22   lawyers, there are other methods of dealing with it



         23   short of changing or adding to a rule.  So that's my 2



         24   cents worth.



         25                 And Robert Levy has got his hand up, so
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          1   Robert, what about you?



          2                 MR. LEVY:  Thanks, Chip.  I was actually



          3   involved in the discussions related to the amendments of



          4   Rule 30(b)(6), and it was a longer process and involved



          5   some other suggestions that -- in terms of more kind of



          6   restricted duties.  And I think part of the issue that



          7   arose in the 30(b)(6) context was, it is very difficult,



          8   or at least more challenging, for a party that is served



          9   with a 30(b)(6) notice to address objections and try to



         10   get them resolved.  It just -- I think the state court



         11   process of raising objections makes it easier for a



         12   responding party to address those objections and bring



         13   it before the court.



         14                 And I agree with Chip.  I don't think we



         15   see this issue nearly as often in the state court



         16   context versus the federal court context.  And so I



         17   don't think that the rule amendment is really necessary.



         18   I don't think it's -- that there's a clear need to be



         19   addressed in terms of the meet-and-confer issue.  I



         20   think that's kind of inherent in the way the objection



         21   process would work.



         22                 One other note, the reference to why the



         23   inclusion of documents.  I think that in terms of



         24   30(b)(6), 30(b)(6) itself doesn't explicitly reference a



         25   request for documents, whereas the state Rule 199.2
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          1   does.  It has Subsection, I guess, (5) on that, but it's



          2   just not -- a request for documents is not spelled out



          3   in the actual rule.  I think that it's probably not



          4   necessary to add that -- the reference to conferring



          5   about documents, and we have a general conferral



          6   provision in the request.



          7                 I would also note the importance of



          8   keeping in mind the nonparty and really protecting the



          9   interest of the nonparty and particularly in a 30(b)(6)



         10   context.  30(b)(6) depositions are very difficult to



         11   comply with as a corporation or an entity.  They require



         12   extensive effort to try to find people who can testify



         13   to topics, and importantly, some of these topics are



         14   issues that happened way before anyone in the company



         15   was involved.  So you might have a 30(b)(6) notice about



         16   events that happened in 1965 or '75 or something like



         17   that, and it -- you're doing the best that you can to



         18   try to find somebody who can learn about the topic and



         19   respond, but it is generally a tremendous burden.  And I



         20   think we need to keep in mind the importance of trying



         21   to protect the nonparties who are put in the position of



         22   having to respond to one of these deposition notices.



         23                 CHAIRMAN BABCOCK:  Yeah.  Very true.



         24   Thank you.



         25                 Marcy.
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          1                 MS. GREER:  Yeah, I would echo everything



          2   that's been said by both of you-all.  From the



          3   practitioner's standpoint, I really think it adds an



          4   unnecessary layer to have to go check a box because the



          5   reality is is if the 30(b)(6) is overbroad or



          6   ridiculous, you pick up the phone and call and you have



          7   a meet and confer anyway, or you file objections, like



          8   Chip was pointing out, and then, you know, you have to



          9   meet and confer before anybody files for relief from the



         10   court.  So you're going to get there if it's a problem.



         11                 And I think just having a requirement to



         12   sit down and go through it all is -- it might hold up



         13   the process and just make it more difficult to



         14   reschedule and all the other things that go with a



         15   30(b)(6) deposition.  I mean, there's a lot at stake,



         16   and there is so much more involved because you have to



         17   shore up the knowledge of the company in a single



         18   individual, but all the more reason why I think it takes



         19   care of itself.



         20                 And I've had experience in federal and



         21   state courts, and I really haven't had a problem with it



         22   in federal court either.  I mean, it just happens kind



         23   of organically.



         24                 CHAIRMAN BABCOCK:  Okay.  Thanks, Marcy.



         25                 Roger Hughes.
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          1                 MR. HUGHES:  Well, as Monty Python said,



          2   so now for something completely different.



          3                 My experience is quite the opposite.  I



          4   deal with, I guess you might say, mid-level personal



          5   injury cases and the like.  And what usually happens in



          6   state court is I get an email or a two-sentence letter



          7   saying, "Please give me dates to depose your corporate



          8   representative."  And when I call to discuss it, I get a



          9   message that so-and-so is out, and they'll call you when



         10   they get back in.  And then I get the corporate rep



         11   deposition notice.  And so instead of solving it



         12   beforehand, I now have a notice that I must either quash



         13   or do something about and, once again, picking up the



         14   phone to call opposing counsel, maybe they'll be in or



         15   maybe I won't hear from them for a week.



         16                 So I think the confer thing would be



         17   helpful because my usual response when I get the email



         18   or the letter is to say -- shoot something back at least



         19   in an email saying, "Well, tell me what you want as a



         20   corporate rep and -- so we can discuss about it," and I



         21   never hear.



         22                 I strongly suspect there's a number of



         23   people who they're -- the corporate rep deposition



         24   notice, they just say, "Well, give me your corporate



         25   rep, and I'll tell you what questions I'm going to ask
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          1   in the deposition."



          2                 So in the sophisticated cases I've seen,



          3   you will -- yeah, I have seen people send a letter and



          4   saying, "These are the topics I want."  And then when



          5   you call them up to say, "Well, let's talk about this.



          6   Let's see if we can narrow all this," the answer is like



          7   talking to a wall.  "No, that's what I want.  I sent you



          8   a letter what I want, so you give me dates."



          9                 Now, maybe that's conferring and maybe



         10   that's what would satisfy the federal standard, but my



         11   thought is, I think it would be helpful if there was



         12   something in the rule that says, "You have to call or



         13   talk to the person before you send out a corporate rep



         14   deposition to discuss the topics," because usually --



         15   what I have seen in my experience is that is this is



         16   just a way of shifting the burden to the defendant,



         17   then, to make something happen instead of having --



         18   trying to engender cooperation.



         19                 So I'm in favor of it.  I don't think it's



         20   horrible.  If there's going to be a problem, let's solve



         21   it before the deposition notice goes out.



         22                 And the other thing is, and maybe I



         23   shouldn't suggest this now, but I wouldn't be adverse to



         24   suggest -- to the suggestion that if people don't confer



         25   before the corporate rep notice goes out, that's grounds
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          1   for quashing it.  So that's my 2 cents' worth.



          2                 CHAIRMAN BABCOCK:  Thanks very much,



          3   Roger.



          4                 Rich Phillips.



          5                 MR. PHILLIPS:  What I was going to ask is



          6   kind of -- (audio distortion) in the sense was, there's



          7   not an issue (audio distortion).  This is a proposal



          8   from the State Bar Rules Committee.  Did they identify



          9   rules or (audio distortion).



         10                 CHAIRMAN BABCOCK:  Yeah, Rich -- Rich,



         11   you're -- you might try turning off your video so we can



         12   hear you better.  You were pretty broken up right there.



         13                 MR. PHILLIPS:  Sorry about that.  Is that



         14   any better?



         15                 CHAIRMAN BABCOCK:  Keep talking.



         16                 MR. PHILLIPS:  Okay.  So my only comment



         17   was with the State Bar requesting it, did they identify



         18   a reason for this, that there's a problem in state



         19   court, or do they just want us to be more like the



         20   federal rules?  But somewhat that's mooted by Roger's



         21   comment that he has no problem, so I'd just be



         22   interested to know what the State Bar committee -- what



         23   their reasoning for (audio distortion) --



         24                 CHAIRMAN BABCOCK:  Yeah, that's a great



         25   question.  Anybody know the answer?
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          1                 HONORABLE TRACY CHRISTOPHER:  It's in the



          2   memo on Page 4, brief statement of reasons for requested



          3   amendments.  It's just basically we want everybody to



          4   discuss regarding the scope of the exam.  They don't



          5   specifically say we've had problems with it, but they



          6   think it would be a useful conference.



          7                 CHAIRMAN BABCOCK:  And they also have the



          8   statement, don't they, that -- or subcommittee has not



          9   seen -- no, this is our subcommittee --



         10                 HONORABLE TRACY CHRISTOPHER:  Right.



         11                 CHAIRMAN BABCOCK:  -- has not seen similar



         12   problems.  Right.



         13                 HONORABLE TRACY CHRISTOPHER:  Right.  No,



         14   no, no.  Their reason is at the bottom of Page 4, top of



         15   Page 5, at least on my copy, the purpose of the change



         16   is to discuss and -- so we don't have motions in court



         17   interventions.



         18                 CHAIRMAN BABCOCK:  Okay.



         19                 HONORABLE TRACY CHRISTOPHER:  And avoid



         20   the possibility -- or the necessity of re-deposing a



         21   corporate witness.



         22                 CHAIRMAN BABCOCK:  Okay.  Great.



         23                 Richard Orsinger has got his hand up.



         24   Richard.



         25                 MR. ORSINGER:  Yes.  Thank you, Chip.
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          1   Just so happened I did some research on this back in



          2   February, and I believe the effective date of the



          3   federal rule change was December 1 of 2020, which means



          4   that the rule hasn't been operating now in federal court



          5   except for seven months.  Can anyone confirm that?



          6   Okay.  Well, at any rate, that's not -- that's not very



          7   much time -- I'm sorry.  Go ahead, Robert.



          8                 MR. LEVY:  Sorry, Richard, I think you're



          9   right in terms of the timing.



         10                 MR. ORSINGER:  Okay.  So --



         11                 CHAIRMAN BABCOCK:  I think so.



         12                 MR. ORSINGER:  -- my research indicated



         13   that this was a highly controversial proposal from the



         14   Federal Judicial Conference Committee, which initially



         15   offered a broader obligation and then got scaled back.



         16   They had 1,780 written comments and more than 80



         17   witnesses who testified in two public forums.



         18   Ultimately it was forwarded to the Supreme Court, which



         19   adopted it.  The Congress didn't overrule it.  So this



         20   is a relatively new phenomenon even on the federal side.



         21                 And also, Robert, maybe you can confirm



         22   this with me, but there's a general duty under Federal



         23   Rule 26(f) for the parties to meet and confer to develop



         24   a discovery plan.  Is that right?



         25                 MR. LEVY:  Yeah, that's right.  And, you
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          1   know, one of the issues that came up in terms of the



          2   federal rule was a discussion in the one of the original



          3   proposals was a requirement that a party producing the



          4   witness would have to designate who the individuals



          5   would be and what topics they would testify about in



          6   advance of the deposition.  And that was also a focus.



          7                 And then one of the other issues was, from



          8   the producing party's point of view, a process, a



          9   clearer process, to raise objections, particularly for



         10   nonparties.  They're the ones kind of stuck in the



         11   process of trying to find a court to raise objections



         12   and seek relief.  So those were some of the flavors that



         13   impacted the proposed -- or the amendments to the



         14   federal rules that I think are a little bit different



         15   than Texas practice.



         16                 MR. ORSINGER:  Well, so to me it seems



         17   like the question for us, number one, is, this is a



         18   fairly new change in the federal law, so we don't even



         19   really know how it's shaking out there.  And the federal



         20   litigation process is more -- involves more cooperation



         21   between the lawyers as a result of the rules of



         22   procedure and the requirements of the federal judges.



         23   You don't find such a high degree of cooperation



         24   required in state court litigation in Texas.



         25                 And so to me what we have now is, issue
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          1   the notice and the subpoena, and then if it's too broad,



          2   you object and that results in the subpoena being



          3   suspended or quashed; and then people will inevitably



          4   pick up the telephone and have a fairly focused



          5   discussion about, "This was your request.  This is my



          6   objection.  How do we bridge the gap?"



          7                 In my family law practice, I never get an



          8   objection from a third party on subpoenas, even though I



          9   do use a lot of them, and that's maybe because I don't



         10   send overbroad ones or maybe because the issues are not



         11   so complex.  But if we mandate a conversation at every



         12   single case, that means we're going to mandate a



         13   conversation between someone who's going to send a



         14   narrow request that's not going to even draw an



         15   objection from the third party.



         16                 And so which is better?  To issue a notice



         17   and a subpoena and get an objection and then see the two



         18   differences and see if they can be bridged, or require



         19   everyone at all times, under all circumstances, to pick



         20   up the phone and talk to somebody they've never talked



         21   to before?



         22                 It would seem to me that we would be



         23   better to address the cases where a dispute actually



         24   arises rather than assume that every single request is



         25   going to be overbroad or that a company or third-party
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          1   entity is going to want to object to it.



          2                 So for my purpose, I'd rather go with the



          3   request and object and bridge the gap than to require a



          4   conference before there is a subpoena issued or a



          5   notice.



          6                 And I wanted, as my last thing, strongly



          7   support the idea that a good faith standard is the worst



          8   possible light to evaluate.  Reasonable efforts, you



          9   know, I can show reasonable efforts.  I had four phone



         10   calls, I had two meetings, or the guy on the other side



         11   never returned my phone call.  But how you would measure



         12   good faith in litigation is beyond me.  It's going to be



         13   subjective in every case.  It's going to be held to an



         14   abuse of discretion standard on the mandamus review.  I



         15   think that would be a very bad idea.



         16                 I don't know why the feds want to do it, I



         17   don't know how it's working over there, but in state



         18   court I can see all kinds of sanction motions alleging



         19   bad faith.  Does that mean that the lawyer that issued



         20   the subpoena has to testify to support the good faith?



         21   How can he do that without -- he or she without



         22   violating the attorney-client privilege?  There's just a



         23   lot of issues about good faith motive of lawyers that



         24   scare me.  So I would rather -- if we have a standard at



         25   all, which I don't like, I would suggest reasonable
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          1   efforts.  Thanks.



          2                 CHAIRMAN BABCOCK:  Okay.  Roger, again.



          3                 MR. HUGHES:  Well, I appreciate Richard's



          4   comments and he brought to my mind something that had



          5   not occurred to me when it comes to subpoenas for third



          6   parties.  In most of the lawsuits we deal with, the vast



          7   majority of depositions are depositions on written



          8   questions to get records:  Medical records, X-rays,



          9   medical billing, employment records, sometimes accident



         10   investigation records, et cetera, and those are far more



         11   numerous than the actual live kind of depositions we



         12   are.



         13                 So I think we may want to consider that



         14   the conference exception might not apply for third



         15   parties or that they -- the conference can occur



         16   afterwards after the subpoena is issued.



         17                 And most of these -- in most of the DWQ



         18   cases, it's relatively straightforward and you're not



         19   going to have a lot of problems.  I think probably the



         20   only problems are -- is the one that's been noted in



         21   some recent opinions, is when they subpoena the medical



         22   providers, not only their billing records but their fee



         23   agreements, their reimbursement agreements with third



         24   parties to bear on whether what they're charging the



         25   plaintiff is reasonable compared to what they charge
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          1   people who have insurance, et cetera, et cetera.



          2                 So I think those are things to think about



          3   when we talk about deposing -- sending out DWQs for --



          4   to scarf up records because those are -- they are the



          5   major part of any personal injury case.  And usually



          6   they're noncontroversial.  The question is:  How much is



          7   it going to cost to get the records, but they have



          8   become controversial in the sense that now providers are



          9   being asked to provide reimbursement agreements that



         10   they think are either confidential or proprietary, et



         11   cetera, et cetera.  So I'll leave it at that.



         12                 CHAIRMAN BABCOCK:  Thank you, Roger.



         13                 Any other comments?



         14                 (No verbal response)



         15                 HONORABLE HARVEY BROWN:  This is Harvey.



         16   I have one.  I wonder if it would be good to have a



         17   comment that just says that if we do this, that this



         18   rule is not intended to reach deposition on written



         19   questions.  It seems like to me what this is really



         20   trying to get at is not a vehicle that is really



         21   exclusively for production of documents.  It's for



         22   witnesses to testify, maybe bring documents because you



         23   want to take testimony about the documents, but it is



         24   not the vehicle that is used for obtaining medical



         25   records or employment records.  That's just a deposition
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          1   on written questions.  So a comment might make that



          2   clear and solve some potential problems.



          3                 CHAIRMAN BABCOCK:  Good point, Harvey.



          4   Thank you.



          5                 Well, it looks like we have some people,



          6   including members of the subcommittee, that think that



          7   this requirement is not necessary under our rules of



          8   state practice, because, in part, there is no problem in



          9   the state practice; but Roger takes the other side of it



         10   and thinks it would be helpful to incorporate this in



         11   the state practice.



         12                 So we haven't taken a vote yet today on



         13   anything, and I know we all get twitchy when we don't



         14   vote, so everybody that thinks that the subcommittee is



         15   correct in that we don't need this rule -- David



         16   Jackson, you want to say something before we vote?



         17   David, you may be on mute.  You are on mute.



         18                 MR. JACKSON:  I am.  I'm sorry.



         19                 CHAIRMAN BABCOCK:  That's all right.



         20                 MR. JACKSON:  No, my only comment was that



         21   the word before I think bothered me more than anything



         22   because it gave a lawyer an opportunity to slip in



         23   without giving the other side the notice, go to a third



         24   party, get to see their documents or whatever they had,



         25   before notice was even issued.  And that was my problem
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          1   with it.



          2                 CHAIRMAN BABCOCK:  Okay.  Thanks, David.



          3                 So back to the vote.  The subcommittee



          4   says it's not necessary.  If you agree with the



          5   subcommittee, raise your electronic hand.



          6                 All right.  If you think -- you can lower



          7   your hands now.



          8                 If you think that the rule is necessary,



          9   raise your hand.



         10                 All right.  Pauline, check me on my



         11   numbers, but I have 30 voting with the subcommittee as



         12   not necessary and two saying that it is necessary.



         13                 MS. EASLEY:  It would be one.  Judge



         14   Yelenosky had voted that it wasn't necessary.  He just



         15   lowered his hand.



         16                 HONORABLE STEPHEN YELENOSKY:  Yeah, sorry



         17   about that.



         18                 CHAIRMAN BABCOCK:  Okay.  So 30-1 or 30-2?



         19                 MS. EASLEY:  It would be 30-1.



         20                 CHAIRMAN BABCOCK:  All right.  Well, that



         21   is reasonably a definitive by our standards.  Any other



         22   discussion about this rule?



         23                 MR. ORSINGER:  Chip, Richard Orsinger



         24   here.  Just in case the Supreme Court is interested in



         25   moving forward, what would you think about a vote on
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          1   whether it's good faith or reasonable efforts?



          2                 CHAIRMAN BABCOCK:  Richard, you are



          3   clairvoyant because I was just about to do that.



          4                 MR. ORSINGER:  Oh, I thought -- okay.  I



          5   was afraid you were moving on to the next topic.  Sorry.



          6                 CHAIRMAN BABCOCK:  Well, yeah, had you not



          7   reminded me, I might have; but no, I was thinking about



          8   doing that.



          9                 So the subcommittee -- Justice



         10   Christopher, tell me if I'm right about this.



         11                 The subcommittee believed that good faith



         12   was not the appropriate standard, and so everybody -- if



         13   that's true, then everybody that agrees with the



         14   subcommittee, raise your hand.



         15                 HONORABLE TRACY CHRISTOPHER:  We didn't



         16   actually take a vote on that point, but I think you



         17   could say that subsequently, we all decided that perhaps



         18   we should just stay with the standard we have.



         19                 CHAIRMAN BABCOCK:  All right.  Everybody



         20   thinks that -- you can lower your hands now.



         21                 Everybody that thinks it should be good



         22   faith, raise your hands.



         23                 Pauline, I've got a unanimous 33-0.  Is



         24   that what you have?



         25                 MS. EASLEY:  Yes.
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          1                 CHAIRMAN BABCOCK:  Okay.



          2                 MR. LEVY:  Just a question out of



          3   curiosity, have we used a good faith standard language



          4   on any other types of rules, like conferral standards



          5   or --



          6                 HONORABLE TRACY CHRISTOPHER:  We don't use



          7   them in conferral standards.  We have good faith in



          8   connection with pleadings.



          9                 MR. LEVY:  Right.  Well, that's -- yeah,



         10   but that's an objective-type issue.



         11                 CHAIRMAN BABCOCK:  All right.  Okay.



         12   Thank you, everybody.



         13                 We're going to move on to the next item,



         14   which is Rule of Civil Procedure 226a.  And Professor



         15   Carlson is the chair.  I know Tom Riney has been doing



         16   work on this, so whichever -- whoever wants to take this



         17   one on, have at it.



         18                 PROFESSOR CARLSON:  Take it away, Tom.



         19                 MR. RINEY:  Chip, if it's okay, our



         20   committee is on here a couple times, and this -- and



         21   226a is involved with both.  But this is --



         22                 (Background noise)



         23                 CHAIRMAN BABCOCK:  Hey -- go ahead.



         24   Sorry.  Go ahead, Tom.



         25                 MR. ORSINGER:  Tom is muted.
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          1                 MR. RINEY:  This specific issue relates to



          2   the recommendation of the State Bar Rules Committee on



          3   an implicit bias instruction that would go in the jury



          4   charge or the instructions to the jury.  This is at Tab



          5   J.  And if you will -- if you will turn to pdf



          6   Page 11 -- the pages are unnumbered, but it's pdf



          7   Page 11, you'll see Paragraph 7, and that is the



          8   proposed instruction.  It is also repeated in the -- on



          9   the -- couple of pages over on Page 11, Paragraph 1.



         10                 Now, the language of the -- I mean, it's



         11   probably -- it says what it says.  And then if you'll



         12   turn to the next-to-the-last page of the pdf, you'll see



         13   a brief statement of the reasons by the State Bar



         14   committee, and I think it's important that we take those



         15   into account.



         16                 They were asked to draft a implicit bias



         17   instruction, and they reviewed -- spent quite a bit of



         18   time over the year reviewing examples of implicit bias



         19   instructions from other states, from federal



         20   jurisdictions, and then they looked at some things that



         21   were being used in Travis County and in Dallas,



         22   including a pilot program in the Dallas civil district



         23   court where they actually surveyed jurors who had been



         24   given similar instructions.



         25                 94 percent of the jurors in the survey
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          1   said after the trial that they had considered the



          2   instructions in the deliberations, and 54 percent



          3   surveyed found that the instructions influenced a way



          4   that the -- they deliberated in the case.



          5                 We -- our committee thought that this was



          6   well drafted.  We thought that the statement of reasons



          7   advanced by the State Bar committee was well stated and



          8   well considered, and so we have recommended that the



          9   instruction as recommended by the State Bar Rules



         10   Committee be adopted.



         11                 CHAIRMAN BABCOCK:  And just -- Tom, just



         12   so we're on the same page, it is No. 7 that, at least in



         13   my copy, is in red and underlined?



         14                 MR. RINEY:  Yes, that is correct.  And



         15   then if you'll skip two pages over, you'll see



         16   essentially the -- you'll see a similar instruction that



         17   would -- is given to the jury in Paragraph 1 regarding



         18   how they are to answer the questions in the charge



         19   itself.



         20                 CHAIRMAN BABCOCK:  Right.



         21                 Okay.  Comments about this?  Questions of



         22   Tom or any other member of the subcommittee?



         23                 Stephen Yelenosky.



         24                 HONORABLE STEPHEN YELENOSKY:  I looked at



         25   this and I looked at the report and the study on jurors,
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          1   and I don't have a quick answer, but -- or maybe no



          2   answer at all.



          3                 And I think the language makes perfect



          4   sense and is well written for lawyers.  I just don't



          5   know if it conveys anything meaningful to nonlawyers.



          6   And I don't know what would, but if you look at that



          7   survey of what jurors understood and, for that matter,



          8   what we heard from the discussion earlier about pro se



          9   litigants, I just think the level of understanding, I



         10   don't -- well, the topic itself is difficult because



         11   inherently, implicit bias is something you don't know



         12   you have and it talks about that.  So I'm not sure how,



         13   you know, you really stimulate somebody to think about



         14   that and to combat it, but specifically the language --



         15   there's repetitional language there that, you know,



         16   lawyers like to use, but I don't think repeating bias,



         17   prejudice, all those various things, stereotypes, is as



         18   clear and is as plain as we want to be.



         19                 We all know that prejudice in the legal



         20   sense is not limited to racial or gender.  It's broader



         21   than that.  But actually that word I think is pretty



         22   useful in there because one of the primary implicit --



         23   the primary types of implicit bias are race and gender.



         24                 And I don't know -- you know, in contract



         25   law or in contract drafting, you know, I've heard that
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          1   it's useful to put in examples, and I'm wondering



          2   whether this is a place where an example would be



          3   appropriate.  It's difficult -- we can't use an example



          4   that involves race or gender because inevitably, it's



          5   going to look like it's pushing people one way or the



          6   other; but, you know, we have biases that have nothing



          7   to do with that when we purchase things, for example,



          8   brand biases, that kind of thing, and people I think



          9   understand that.



         10                 I'm just kind of -- obviously kind of



         11   perplexed by it.  I don't know that saying it does



         12   anything but -- the way we said it anyway does anything



         13   but make us feel like we've accomplished something.  And



         14   it's not the subcommittee's fault.  I don't know what it



         15   should say either, but I'd like us to talk about it some



         16   and think about it some more together.



         17                 CHAIRMAN BABCOCK:  Yeah, thank you.  I'm



         18   reminded about one of the best deposition answers I ever



         19   heard in a deposition.  The witness denied three or four



         20   times making a certain statement, and the lawyer said,



         21   "Are you in denial about making this statement?"  And



         22   the witness said, "If I was in denial, how would I



         23   know?"  But in any event, Justice Christopher.



         24                 HONORABLE TRACY CHRISTOPHER:  So I agreed



         25   with -- agree with what Stephen said, that it's very
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          1   difficult to write something that would capture what you



          2   really want to be talking about.  But what -- my comment



          3   is on the fact that we have a bracket in there that says



          4   "as we discussed in jury selection," and I assume that



          5   was just sort of a, "Well, if it came out in jury



          6   selection, you can say that;" but if we're really going



          7   to talk about it, shouldn't we have something in jury



          8   selection for the judge to say?  Right?



          9                 I mean, I'm looking at Part 1, which is



         10   the instructions to the venire panel, and it says, you



         11   know, "The parties can ask you about your background,



         12   experiences, and attitudes.  They're trying to choose



         13   fair jurors who do not have any bias or prejudice in



         14   this particular case."



         15                 I mean, to me, if we're going to talk



         16   about bias or prejudice and explain that idea to the



         17   jurors, we ought to be talking about it at the beginning



         18   of the jury selection process.  So that's just my



         19   thought on it.



         20                 CHAIRMAN BABCOCK:  Great thought.  Thank



         21   you.



         22                 Roger.



         23                 MR. HUGHES:  Well, I have to admit that at



         24   the beginning when I read this, I was kind of



         25   indifferent.  I wasn't sure what its value was, and I
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          1   thought the report at the end was very helpful, but what



          2   pushed me over the line and say "I think this is good"



          3   is that it gives counsel something to point to in voir



          4   dire and in final argument about what sympathy, bias,



          5   passion, and prejudice are and are not because often



          6   what happens is, in argument, you get lawyers going,



          7   "Oh, well, that's not sympathy or bias" or whatever, and



          8   the jury is kind of left to their own devices about what



          9   these terms mean and why they're important.  And now you



         10   have a somewhat expanded instruction -- may not be



         11   perfect, but it's something the lawyers can point to to



         12   say, "These are the things that we're concerned about



         13   when we say 'Don't let sympathy, bias, et cetera' affect



         14   you."  So on the whole I'm in favor of it.  I mean, you



         15   can tinker with it some, but I'm in favor of it.  Thank



         16   you.



         17                 CHAIRMAN BABCOCK:  Thanks, Roger.



         18                 Richard Orsinger.



         19                 MR. ORSINGER:  Thank you, Chip.  First,



         20   I'm going to start out by apologizing that I didn't



         21   really become aware of this initiative until the end of



         22   August, so I haven't had enough time really to develop



         23   the background that I wanted to, but just so happened



         24   that I've been conducting recorded interviews on jury



         25   selection for the American Board of Trial Advocates San
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          1   Antonio chapter within the last few weeks, so I've



          2   interviewed one plaintiff's lawyer, one defense lawyer,



          3   and three jury selection experts about voir dire,



          4   particularly after COVID, particularly after the events



          5   of 2020.  And I'm a little concerned at us voting on



          6   this in any final sense without the opportunity to come



          7   back later with more input.



          8                 But from my perspective based on my



          9   talking about this particular proposal among the three



         10   jury experts -- one from Dallas, one from Austin, and



         11   one from San Antonio -- jury selection experts, I'd like



         12   to just share the following perspective:  There are



         13   timing questions about when you say things to the



         14   venire, and one is during voir dire, before the start of



         15   voir dire; one is immediately after the jurors are



         16   sworn, which is when this proposal would be read to the



         17   jury; one is at the end of each day of testimony during



         18   the trial; and one is after the evidence closes and



         19   right before the start of deliberations where this



         20   proposed instruction is repeated to the jury.



         21                 Now, with regard to talking to the jurors



         22   in voir dire, I started out exactly like Justice



         23   Christopher saying, "My goodness.  Why wouldn't we tell



         24   them about bias, prejudice, and sympathy at the



         25   beginning of voir dire rather than after they're sworn,"
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          1   but the juror selection expert suggested to me that that



          2   would be counterproductive because you would be shaming



          3   jurors about their biases and their prejudices, which



          4   would make them less open to admitting them during voir



          5   dire.



          6                 And our legal system as well as the



          7   individual lawyers have an interest in having an



          8   unbiased jury.  Well, I mean, when I pick a jury, I want



          9   as many people biased in my favor as I can have, but the



         10   other side wants the same thing, and the judicial system



         11   wants unbiased or balanced biases.



         12                 So the idea is that we probably can never



         13   talk to somebody, particularly in one little short



         14   statement, to let them understand what their biases are,



         15   much less overcome their biases.  So that's probably



         16   fruitless.



         17                 The best way for us to get an unbiased



         18   jury or a jury with mixed bias is to open them up in



         19   voir dire so that they speak freely about what they



         20   believe.  And we don't ask them questions like, "Are you



         21   going to vote for my side because he's a plaintiff" or



         22   "Are you going to vote against me because I represent a



         23   corporation?"  Jury experts have cleverer ways of



         24   presenting questions that don't involve the specific



         25   facts but still cause people to reveal their preferences
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          1   in a way that these jury selection experts think is



          2   meaningful.  So I think this is a point of discussion.



          3                 In fact, three of these people said that



          4   jury selection after 2020, including, but not limited to



          5   COVID, is different from jury selection before.  And



          6   those videos will be available.  If you're interested,



          7   email me, if you're not a member of the American Board



          8   of Trial Advocates, you can listen to them for no



          9   charge; but the idea is that the old demographics that



         10   we all grew up picking juries with -- minorities,



         11   gender, national origin, class, education -- none of



         12   them are predictive anymore, they all seem to agree.



         13                 And people are now reinventing how they're



         14   going to assess the ideal profile juror and the kinds of



         15   jurors they're afraid of and the kinds of jurors that



         16   they want because the predictability in the focus



         17   groups -- we're seeing it in the focus groups right



         18   now -- is that those old distinctions, those old



         19   categorizations, are no longer predictive of how people



         20   are going to vote depending on what their facts are.



         21                 So while we're dealing with this issue of



         22   implicit bias, let's talk about some other perhaps more



         23   important things that we can do to get better juries and



         24   better results, and I'm just going to list them briefly



         25   that I've written down here.
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          1                 One is, we need to add to our supplemental



          2   jury questionnaires, which have been the same since I've



          3   been practicing law since 1975, and they're based on the



          4   significance of the old demographics.  And they don't



          5   ask racially -- constitutionally impermissible



          6   questions, but they don't ask enough, and they don't ask



          7   stuff that's meaningful anymore given the Baby Boomers



          8   moving on and now we got Generation X'ers and Generation



          9   Zs and all these other people coming in; we have the



         10   effect of COVID; we have the effect of the election in



         11   2020, just a lot of things, Black Lives Matter.  All of



         12   this has changed the dialogue on social media.  And so I



         13   think that we -- somebody, us or somebody else, ought to



         14   sit down and find out if we should broaden the questions



         15   that are in our standard jury questionnaire that we use



         16   across the state.



         17                 Second point:  The jury consultants that I



         18   talked to about this proposal were very strongly in



         19   favor of a more often use of juror questionnaires, which



         20   right now, it requires the consent of the litigants to



         21   agree on the questions.  Most judges will require that



         22   they be agreed upon, but questionnaires can be designed



         23   in such a way as to ferret out implicit biases that



         24   might be important in a particular case, like if an



         25   individual is suing a big corporation or if it's a
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          1   products liability case over drugs, or if it's a



          2   malpractice case against a doctor, or in a family law



          3   case, if it's a custody case between a mother and a



          4   father.



          5                 Perhaps a suggestion that I would make to



          6   be considered is to task the pattern jury charge



          7   committees, who are more or less segregated by topic, to



          8   perhaps come up with a balanced supplemental juror



          9   questionnaire that's designed in cooperation with jury



         10   selection expert psychologists and experienced trial



         11   lawyers to maybe ferret out people who have a bias that



         12   they don't realize that would be relevant to the jury



         13   selection, and that would allow both sides to take



         14   advantage of a questionnaire that might be more



         15   revealing than any individual questions in voir dire.



         16                 The other point, which I touched on



         17   briefly, is that if you ask the question -- if you talk



         18   to them about biases too early, they'll feel like it's



         19   something to be ashamed of.  And the juror experts were



         20   telling me that at the voir dire stage, you want to



         21   encourage people to admit their biases with statements



         22   like "Everybody has biases and opinions.  Some people --



         23   based on their life experience, based on how they were



         24   educated; I have biases; the judge says I have biases.



         25   We all have biases.  There's nothing wrong with biases.
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          1   The jury selection is the time for us to find out about



          2   what your biases may be so that we pick the very best



          3   jury."  So the emphasis is to open the jurors up on voir



          4   dire by not telling them that biases are bad and then



          5   wait until they're in the box if you say that, if it has



          6   any effect at all.



          7                 Another recommendation I got from one of



          8   the juror consultants was that we could really greatly



          9   improve the quality of our juries from a standpoint of



         10   implicit bias if we didn't try to rehabilitate a juror



         11   who has expressed a bias with generic or perfunctory



         12   questions like, "Well, wouldn't you follow the law as



         13   given to you by the court," or "Wouldn't you apply the



         14   facts to the law as given to you by the court?"  Those



         15   perfunctory, rehabilitated questions are a way of



         16   minimizing a jury -- a venireman's admission of a bias,



         17   and that admission of a bias is very valuable and may be



         18   very indicative that that juror should not sit either in



         19   the eyes of the court, challenge for cause, or at least



         20   for the litigants in one of their six peremptory



         21   strikes.



         22                 So this particular individual's feeling



         23   was that much more important than what we put in our



         24   instruction about not being biased, prejudiced, or based



         25   on sympathy is to take expressions of bias more
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          1   seriously when we get them and for the judges to be



          2   proactive about weeding people out if they've expressed



          3   a bias, even though they might agree, "Yes, Judge, if



          4   you gave me the law, I would follow it," which doesn't



          5   address the question of the bias at all really.



          6                 One of the things that concerned me was --



          7   one of the case -- one of the issues I've had as a juror



          8   is jurors making up their mind too early when I'm the



          9   respondent.  And some -- I'm not always a defense lawyer



         10   or always a plaintiff's lawyer.  Sometimes I'm



         11   petitioner.  Sometimes I'm respondent.



         12                 So it's an issue, and I think it's an



         13   issue that we should consider commenting on, which is



         14   that as a member of the jury, you should not make up



         15   your mind until you have heard all the evidence and



         16   until you have had the opportunity to hear what the



         17   other jurors think after you've deliberated because



         18   there is -- if you do studies of the psychology of



         19   humans making judgments, people make judgments too



         20   early, and then that colors the way they hear the



         21   evidence and the way they remember it -- that's in the



         22   instructions -- is that you can be biased by -- if you



         23   jump to a hasty conclusion, it can affect what you see



         24   and hear, what you remember about what you see and hear



         25   and how you make decisions, and that is well grounded in
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          1   the psychological literature.



          2                 And the danger is not that you're going to



          3   make a decision at the end after balancing all the



          4   evidence.  The danger is you're going to jump to a hasty



          5   conclusion, or as this instruction says, jump to a



          6   conclusion too early, making up your mind too early, and



          7   then you don't hear the evidence; you don't hear the



          8   opposing argument.



          9                 So it seems to me that as important as



         10   these instructions here are, an equally important



         11   instruction is "Don't make up your mind until you've



         12   heard all the evidence and had a chance to deliberate,"



         13   and that is the kind of instruction that you could give



         14   when you're sending the jury -- when you're swearing



         15   them in, after you've sworn them in and they're about to



         16   start the evidence.



         17                 And from my standpoint, the judge ought to



         18   do it at the end of every day:  "Now, ladies and



         19   gentlemen of the jury, you have not heard all the



         20   evidence yet.  Remember you're instructed not to make up



         21   your mind until you've heard all of the evidence, you've



         22   had the opportunity to hear the other jurors in



         23   deliberation."  To me that is as important as implicit



         24   bias and should be considered.



         25                 Now with regard to the specifics of this
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          1   instruction, I will just note that reasonably, naturally



          2   and perhaps unavoidably, it's all based on paradigm of



          3   being in the same courtroom.  I'm not sure that that



          4   paradigm will hold in all instances, so we probably need



          5   to do a version of this to use in Zoom trials that



          6   doesn't say, "Well, you are in the courtroom" or



          7   "evidence admitted in open court," "in this courtroom,



          8   open court, open court, in the courtroom."



          9                 It's -- we need to probably find a



         10   different way to say that if we're going to allow Zoom



         11   trials.  And the word I'm getting, both from the high



         12   level and the low level, is that Zoom trials have proved



         13   to be very useful.  The information I'm getting is that



         14   we are greatly diversifying the jury pool with Zoom jury



         15   trials, jury selection process, because people that



         16   would not otherwise be able to come downtown, don't have



         17   a car, don't want to take three transfers on the bus or



         18   whatever, are participating more in the jury selection



         19   process, and that is a blending effect.



         20                 All of these jurors are going to have



         21   implicit biases, but the broader and more diverse your



         22   jury pool is, the more of a mixture of diverse biases



         23   you're going to have, which is maybe one of the reasons



         24   why the jury result is better than just having an



         25   individual arbitrator or judge decide because you get a
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          1   lot of different perspectives, a lot of different



          2   implicit biases that all air each other out and then



          3   they arrive at a result.



          4                 So while I -- I don't have any objection



          5   to the language, but let me say one thing.  The second



          6   instruction to the jury right before they're to go out



          7   to deliberate, this instruction is supposed to repeat



          8   the first instruction, which is when they first start to



          9   hear evidence, but we've left out in this description of



         10   making up your mind too early feelings, assumptions,



         11   perceptions, fears and stereotypes, in effect how we see



         12   and hear, but we eliminate or we omit how we remember



         13   what we see and hear.



         14                 At the stage of the trial when they're



         15   expected to remember what we see and hear, we drop the



         16   comment from the instruction at the beginning that they



         17   affect how we remember what we see and hear.  That's



         18   probably just a typo, but clearly it deserves to be in



         19   the charge that's read to the jury right when they're



         20   going out to deliberate.  So generally, I think this



         21   language is an improvement.  I think that it's probably



         22   not going to make much of a difference.



         23                 And if we do make a final vote today,



         24   then, you know, just as private citizens, we have to do



         25   what we can; but if there is room for the opportunity to
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          1   consider expanding the juror questionnaires or having



          2   supplemental juror questionnaires or reinventing our



          3   approach to challenge it for cause, I think that would



          4   be beneficial.



          5                 So, Chip, thank you.



          6                 CHAIRMAN BABCOCK:  Thank you, Richard.



          7                 Judge Estevez.



          8                 HONORABLE ANA ESTEVEZ:  So I have one or



          9   two comments, the first one being I don't think this is



         10   going to be very helpful because of when we're giving it



         11   to them.  We're talking about implicit bias, which is a



         12   bias they're unaware of.  And so if you want it to be



         13   effective, it has to come before we do voir dire because



         14   they're not aware of it, so if you give them that



         15   instruction, then they'll be thinking about the



         16   questions that are asked to determine whether or not



         17   they have this bias.



         18                 And at the point that you're just giving



         19   them an instruction with no thought about it, because



         20   now they've already been picked, we don't know whether



         21   or not the attorneys went into implicit bias or not, but



         22   we do know they never heard about it until they've been



         23   seated as a juror, and they have -- no one asked a



         24   question regarding those biases that they were



         25   absolutely unaware of, which is the definition.
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          1                 So I don't think this is going to be



          2   helpful at all.  I don't think they're going to be



          3   listening to the evidence thinking, "Oh, I wonder if I



          4   have a bias I'm unaware of now" if you haven't given



          5   them the instruction before you started with discussing,



          6   you know, the overall case and what biases they may



          7   have.  So I think that it's probably too much, too late.



          8                 The second thing, because of the



          9   placement, I don't know that it's helpful, and it just



         10   struck me -- it was very odd when I read it as the



         11   judge, because I'm the one that's reading this charge,



         12   and it says "Everyone, including me."  Well, that could



         13   be helpful before voir dire because then I'm not shaming



         14   people, but at this point, they're sworn in.  And I



         15   don't know -- it seemed to throw the focus off of them



         16   to me.  And I don't think that there's a shaming issue



         17   at this point because they either have that bias and



         18   they're seated in the jury and they're unaware of it so



         19   they can't set it aside, or you discovered it prior



         20   because you -- prior to them being seated, so those are



         21   my two overall concerns.



         22                 And, you know, I think it's just -- if I



         23   was -- read this as a -- even as a lawyer, it's not --



         24   it wouldn't make any difference.  Either the lawyers



         25   really discuss these issues and did a good job -- I
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          1   mean, we have -- I've sat through a lot of really good



          2   voir dires, and the ones that come out and just start



          3   talking about beauty contests with five-year-olds and



          4   you're the grandparent, and they're going to pick their



          5   grandkid over everyone else, I mean, they get those type



          6   of thoughts in the juror's heads right at the beginning



          7   so that they can really start thinking and evaluating



          8   their own feelings about these specific things.



          9                 And if you don't have a lawyer that's



         10   going to do that, you're -- this is just meaningless.



         11   It's just more words that mean nothing.  No one gets to



         12   explain it except at the end, which they can talk about



         13   that anyway in their closing arguments because you



         14   already have the words "Do not let sympathy, bias, or



         15   prejudice get in" -- you know, "get in your way," so



         16   those are my thoughts.



         17                 I would eliminate including me and --



         18   unless you give them to -- ask us to give them an



         19   instruction before voir dire, I don't think it's



         20   helpful.



         21                 CHAIRMAN BABCOCK:  All right.  Thank you,



         22   Judge.



         23                 Kennon.



         24                 MS. WOOTEN:  Thank you very much.



         25                 First I wanted to just give a little bit
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          1   more history on this proposal.  It started with the



          2   Austin Bar Association Equity Committee suggesting that



          3   perhaps some amendments to the standard jury



          4   instructions to address implicit bias would be helpful.



          5   That committee also did some work to propose potential



          6   changes to the state or jury instructions, and there's



          7   communication between that committee and the State Bar



          8   Court Rules Committee, so just wanted to put that in the



          9   record.



         10                 The other thing that I thought might be



         11   helpful to put on the record is that the State Bar Court



         12   Rules Committee had a fairly significant amount of



         13   discussion about whether to use the phrase "implicit



         14   bias" in the instructions and ultimately and



         15   deliberately chose not to because that phrase sometimes



         16   can trigger strong emotions in people one way or the



         17   other even though it's a phrase used to describe



         18   something that I think we all experience everyday or



         19   almost everyday of our lives.



         20                 In that regard, in terms of timing, I



         21   don't recall there being a discussion at the State Bar



         22   Court Rules Committee level about whether to include



         23   this language before voir dire.  And that could very



         24   well just be a lapse in my memory, and I can follow up



         25   with members of that committee and report back to the
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          1   court or this full committee, if that would be helpful;



          2   but for what it's worth, I agree that it makes sense to



          3   address this concept earlier in the process.



          4                 I think that saying everyone has these



          5   biases is very important.  I think it should be said



          6   every time.  I think people do have a reaction inside



          7   sometimes to the notion that they can't be fair or that



          8   they have these biases, and sometimes that reaction is



          9   negative even though I think there's recognition here



         10   and elsewhere that we all experience these implicit



         11   biases, and it's not a judgment of character.



         12                 In regard to the language itself, there



         13   was a lot of discussion at the State Bar Court Rules



         14   Committee about trying to write this in a way that would



         15   be easily understood; in other words, in plain language.



         16   If there was a missing of the mark, it wasn't



         17   intentional.  But I will say that in the past, my



         18   recollection is that this committee, the Supreme Court



         19   Advisory Committee, has turned to people like Professor



         20   Wayne Sheathes (phonetic) who are very good at writing



         21   things in plain language and perhaps better than we are.



         22   So I don't think it's the end necessarily of the



         23   language, and there are experts out there we can turn to



         24   to facilitate the process of writing this in a way



         25   that's more easily understood and has less of that
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          1   lawyerly feel that I think Judge Yelenosky was picking



          2   up on in his comments.



          3                 The final point I just wanted to make is



          4   in regard to jury questionnaires.  That wasn't, of



          5   course, part of the task at hand, but I completely agree



          6   with Richard's comments that we need to do more in that



          7   sphere than we are now.  In every case I have that's



          8   complex, there is a process of crafting a jury



          9   questionnaire with the other side.  It can be



         10   protracted.  Sometimes it's not, but it always takes



         11   time.



         12                 And I've never had a case that's complex



         13   in nature for which the standard jury questionnaire



         14   really moved the needle much.  And I think that a jury



         15   questionnaire, when crafted well, can do quite a bit of



         16   work and save time in the voir dire process in jury



         17   proceedings.  Thank you.



         18                 CHAIRMAN BABCOCK:  You bet.  Thanks,



         19   Kennon.



         20                 Nina.



         21                 MS. CORTELL:  Thanks, Chip.



         22                 I just want to make a couple comments.



         23   One, as everyone's already noted, this is a very



         24   complicated issue.  I don't think anyone thinks that a



         25   couple of sentences are going to counter lifelong held
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          1   biases, if you will.



          2                 That said, I think we -- it is incumbent



          3   on us to try and not let perfection be the enemy of the



          4   good.  I think both because it might have an effect, it



          5   will be certainly well intended and is needed.  And I



          6   also think -- and I think we all need to think about



          7   this -- that from the viewpoint of the judicial system



          8   itself, to recognize this issue and try to find a way to



          9   address it, is a very important message that the



         10   judicial system should be sending.  And as part of the



         11   arm of that process that (audio distortion), I think it



         12   is our responsibility.  When and where we say it, the



         13   exact words that are going to be used, I know, will be



         14   well considered by this group and others, but I don't



         15   think simply because we don't think we can solve all the



         16   problems here that we should shirk away from our



         17   responsibility.



         18                 CHAIRMAN BABCOCK:  Terrific.



         19                 Buddy Low.



         20                 Thanks, Nina.



         21                 Take yourself off mute, Buddy.  It's a



         22   little button with a microphone and a line through it.



         23   There we go.



         24                 MR. LOW:  Can you hear me now?



         25                 CHAIRMAN BABCOCK:  Yeah, you're good now,
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          1   Buddy.  Thank you.



          2                 MR. LOW:  Okay.  You're instructed that as



          3   a juror, you're the sole judge of the credibility of the



          4   witnesses and the weight to be given their testimony.



          5                 Now, am I prejudiced against a man that's



          6   shifty-eyed?  Am I prejudiced against a man that won't



          7   answer the question directly?  Am I prejudiced against



          8   somebody that keeps looking down at the floor?  What --



          9   that's the way I weigh what a person is saying, if they



         10   are direct or somebody that just spurts things out.  Is



         11   that prejudice?



         12                 CHAIRMAN BABCOCK:  Is that a rhetorical



         13   question?



         14                 MR. LOW:  Yes.  I mean, it says that,



         15   Don't let your own belief -- jump to conclusions based



         16   on personal likes, dislikes, generalizations,



         17   prejudices, sympathy, stereotypes.  All those are



         18   stereotypes, people -- they look down at the floor like



         19   that.  I weigh that as something.



         20                 How do you weigh the juror without



         21   considering things you consider in determining whether



         22   somebody is telling the truth or not?  I've raised the



         23   question.  That's all.



         24                 CHAIRMAN BABCOCK:  Good questions, Buddy.



         25   Thank you.
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          1                 Marcy, got any answers?



          2                 MS. GREER:  Well, I think those questions



          3   go more to determining the credibility of the juror than



          4   the issue of implicit bias, which is, you know -- I



          5   mean, I'll share with you-all that I did an implicit



          6   bias thing on that Harvard -- it's a test that you do



          7   quickly that Dr. Banaji developed.  And you answer a



          8   bunch of questions rapid fire, and it turns out that I'm



          9   biased against working moms, which who knew?  I mean,



         10   I've fought my whole life to help working moms.  I've



         11   worked my entire career, but apparently I hold an



         12   implicit bias, and it was really -- I didn't share



         13   anything about it for about a month because I was so



         14   horrified; but then I started thinking about it, and I



         15   thought what if I'm evaluating a young woman lawyer



         16   differently because she's a working mom because of this



         17   implicit bias?  And you don't know where they came from.



         18                 But I think it's important to flag the



         19   issue that you could be judging the credibility of that



         20   person based on something that's beyond their control,



         21   not shifting eyes -- I mean, I agree with you, Buddy.  I



         22   mean, if someone's not looking at you and doing all



         23   those things, that's totally fine, but I think this --



         24   the instruction goes more to the concept of do you --



         25   are you less trustworthy of -- there's actually one on
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          1   men in bow ties.  If you really have an issue with



          2   people who wear bow ties, sometimes you judge their



          3   credibility.



          4                 I mean, I know that's kind of a funny one,



          5   but the reality is is a lot of people hold, you know,



          6   some bias where they're going to tend to judge somebody



          7   a certain way, maybe because it's a woman with a



          8   high-pitched voice and she seems a little too flustered



          9   or something like that or a man who's tall and



         10   apparently we think that they are better leaders for



         11   some reason.  But those are all the kind of things that



         12   go into it.



         13                 And I thought Judge Estevez's point was



         14   really very well-taken, which is, this is the hook given



         15   by the judiciary, to Nina's point -- properly so, that



         16   then the good lawyers can take a hold of and bring out



         17   examples of biases that people can relate to because I



         18   do think we kind of tend to give credit to the people



         19   that we feel are most like us and then are more critical



         20   of the people that are not.  And I think this is an



         21   important reminder that the judiciary can give.



         22                 And, you know, the devil's in the details,



         23   and maybe going with the language that's kind of been



         24   proven so far and continuing to learn from it is a good



         25   idea, but I think it's important that we start this
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          1   conversation and start people thinking about it, even if



          2   one or two or three jurors really think about this



          3   instruction.  I thought it was really important that so



          4   many jurors -- juries had actually talked about this



          5   instruction in the cases where it was used.  I can't



          6   remember who brought up that point, but I think that's



          7   something that was impressive to me.



          8                 CHAIRMAN BABCOCK:  Great.



          9                 Judge Salas-Mendoza.



         10                 HONORABLE MARIA SALAS-MENDOZA:  I don't



         11   think I was going to say anything new, but unless we had



         12   jurors do one of those quick Harvard tests before they



         13   came into jury selection, we don't get an implicit bias



         14   with language, for the most part.  I just don't think we



         15   get there.



         16                 And then if we do that, then we're going



         17   to have those jurors that find out about an implicit



         18   bias that really surprises them.  And so if it matters



         19   in a case, they're going to spend the whole trial over



         20   crediting that bias that they have, and we don't want



         21   that either.  And so I think it's so complex that we



         22   can't really address it for jury selection purposes.



         23                 And I agree -- I think it was Judge



         24   Yelenosky -- or not -- Yelenosky who said, you know,



         25   when you read it -- I've read it before it came to this
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          1   committee, and I thought, "What does that address?  How



          2   does this fix anything?"  Right?  Just seems like a



          3   whole lot of more lawyer words that really doesn't get



          4   to where we want to be.  But I think some of the last



          5   few comments really sort of emphasize why it's important



          6   to me, is that it's important that it's coming from the



          7   lawyers, that it's coming from the judiciary.  It might



          8   not be perfect, doesn't get it all the time, but we're



          9   saying it's important that we look at how we evaluate



         10   evidence and try to do it with a mind toward checking



         11   our bias that we may not know about.



         12                 And then I also think it gives good



         13   lawyers an important thing to think about as they do



         14   their own jury selection preparation, as they look at



         15   the juries they see, because we know that lawyers also



         16   come to their jury selection decisions with bias.  But



         17   if we are saying it from the judiciary side, we're



         18   giving the cue that the judge needs to be checking their



         19   bias, the lawyers needs to be checking their bias, and



         20   those thoughtful jurors that kind of get it will give



         21   them some pause.



         22                 So I'm with Nina on this one, and I think



         23   Kennon said it too.  It may not be perfect, but we've



         24   got to try, and there's no harm in trying.  I think, you



         25   know, maybe there's some tweaking in the language, but
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          1   we're lawyers, so it's going to be wordy anyway, but I



          2   would say we've got to make the effort.



          3                 CHAIRMAN BABCOCK:  Yeah.  Thank you,



          4   Judge.



          5                 Judge Yelenosky.



          6                 HONORABLE STEPHEN YELENOSKY:  Well, we



          7   certainly got the discussion going, which is what I'd



          8   hoped we'd do.



          9                 You know, what Richard said got me



         10   thinking a lot about whether or not we're trying to get



         11   the person to recognize their bias and then avoid it or



         12   whether we're trying -- or both -- trying to simply



         13   enable attorneys to signal to jurors and be empowered to



         14   talk to jurors about this.



         15                 One other element I guess of that is to



         16   empower the jurors, some of whom -- there's a diversity



         17   of opinion that, you know, the language could empower



         18   jurors to say, "Well, I think, you know, that's a



         19   stereotype," or something like that.



         20                 I'm all for saying something but



         21   overall -- you know, for the reasons that everyone said,



         22   but it seems to me if you looked at it as are we going



         23   to really change a person, if we could change a person



         24   by having them sit in a trial for a while and get rid of



         25   a racial bias or something, then, you know, we could
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          1   solve the racial problem in the United States just by



          2   having everybody sit on a jury trial.  I don't think



          3   people sit on a jury trial and come out of there, you



          4   know, without any of the biases that they came in with.



          5   So I don't think we're going to change people.  And it



          6   is important, as Richard said, to be able to truly find



          7   out what biases are.



          8                 And I am concerned if you say this too



          9   early on that people will simply deny it because they



         10   don't know that they have it or they have been -- by



         11   hearing the instruction, they come to the conclusion



         12   that they shouldn't have that, and they're not going to



         13   admit to having it.



         14                 And there is a role, I think as I've heard



         15   judges, in terms of rehabilitation, that's a problem



         16   for -- that's a problem with judges sometimes because



         17   they'll allow rehabilitation, which is not really



         18   rehabilitation.  And, you know, judges need to stop



         19   doing that, I guess because there aren't any magic words



         20   anymore.



         21                 So that's a roundabout way of saying I



         22   think we should work on this.  I do think we should come



         23   up with some language, but I think we probably need to



         24   keep in mind the limitations that it will have in



         25   affecting the jurors in the way they think in a trial.
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          1                 It's important for the profession to say



          2   it, but I think the diversity of opinion also, as



          3   Richard said, is really important.  In my courtroom --



          4   outside my courtroom in the hallway, I had a series of



          5   historical photos that I got from the courthouse, and



          6   one of them was a photo of the -- at least it claimed to



          7   be the first jury trial -- or jury in Travis County with



          8   an African American sitting on that jury, and obviously



          9   some time ago but not that long ago.  Obviously having a



         10   person of a different race on a jury is going to be very



         11   significant.



         12                 And that -- you know, when we talk about



         13   these things, you know, are people shifty-eyed or



         14   whatever, you know, that's what people take into account



         15   on credibility.  The problem is -- what we're really



         16   talking about is racial, gender, maybe accent, something



         17   like that; but it's really a racial and gender issue,



         18   and we're not going to say that.  So I'm still perplexed



         19   by the whole thing.



         20                 CHAIRMAN BABCOCK:  Thank you.



         21                 Harvey.



         22                 HONORABLE HARVEY BROWN:  Well, I just want



         23   to agree with the comments that this is important for



         24   the judiciary, and I think it needs to be said.



         25                 I also think it's important that it be in
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          1   the court's charge because not only would it allow the



          2   lawyers to talk about it, but it allows the jurors to



          3   talk about it among themselves, and I think that could



          4   be valuable in particular cases.



          5                 As to what is said, my inclination is to



          6   agree with Richard's comments that doing it before voir



          7   dire will actually stifle conversation.  And I think the



          8   jury consultants that I have worked with in voir dires



          9   I've done, you want as much free discussion as you can



         10   possibly get, and anything that might possibly keep that



         11   from occurring is a bad thing.  So I think giving it



         12   after they're chosen is the right time.



         13                 I like the fact that it's redundant.  And



         14   I know Stephen said that he didn't like the fact that it



         15   is redundant.  I like it because it emphasizes it, and



         16   it says it a lot of different ways.  And I think when



         17   you're making a point, sometimes you want to make that



         18   point just one time, but sometimes it's really important



         19   if you want to make it two or three times.  And so I



         20   think the redundancy here has a purpose.



         21                 I think Stephen's idea of a example would



         22   be good if we can come up with one to make it come to



         23   life.  None comes right immediately to mind, but I



         24   thought that might be a good idea.



         25                 I'm against the idea of giving it every
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          1   day.  I think at the end of day, jurors are ready to go



          2   home.  And to have to formally read something I think



          3   would actually be counter-productive.



          4                 I, at the end of the day, would give a



          5   quick reminder, you know, of something about like not



          6   discuss the case among yourselves or something, but it



          7   would be very informal, and because it was informal,



          8   they'd listen.  But if I had to turn and read the same



          9   thing day after day, I think the jurors would basically



         10   start to tune it out.  So I think it would hold more



         11   weight if it was given twice during the trial and left



         12   it at that.



         13                 So anyway, I think it's a real good



         14   effort.  I thought it was really well written.  If we



         15   want to get some plain language person to help us, that



         16   would be fine, too, but I thought it was very well



         17   written in a very plain language myself.



         18                 CHAIRMAN BABCOCK:  Great.  Thank you,



         19   Harvey.



         20                 Yeah, Bill.



         21                 HONORABLE BILL BOYCE:  I'm in agreement



         22   with everything that Judge Brown just said.



         23                 I make this observation.  One of the



         24   things I would want to think through is how does the



         25   addition of this language interact with a presumption
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          1   that the jurors follow the instructions they're given,



          2   and how, if at all, does that impact appellate review of



          3   judgment?



          4                 And in specifics, I think the concepts are



          5   appropriate and, for all the reasons that have been



          6   stated, are appropriately and necessarily put in the



          7   charge.



          8                 I think additional discussion is warranted



          9   when we talk about language, and I'm going to



         10   specifically focus on the part of the proposed revision



         11   that says, "You must not jump to conclusions based on



         12   personal likes or dislikes, generalizations, prejudices,



         13   sympathies, stereotypes or biases."



         14                 My observation would be that the broader



         15   we make this language, the more potential power we're



         16   giving a presumption on appeal that the jury follows the



         17   instructions that it is given.  And so when I see a word



         18   like "generalizations", that's a very broad word.  I



         19   wonder how that interacts with generalizations that are



         20   not necessarily tied to concerns about bias.  I'll give



         21   you a for instance.



         22                 If there is a fight in a case where



         23   there's a corporate defendant and a generalization is



         24   made that all corporations are greedy, how does that



         25   interact with this instruction?
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          1                 These proposed instructions are aimed at a



          2   specific topic.  I think some care and attention to



          3   making sure that the list of language that we use, the



          4   synonyms for the terms that we were using, are



          5   appropriately encompassing the specific concerns that



          6   prompt this instruction and are not so broad that they



          7   impact other types of things that can go on at trial



          8   that perhaps become the subject of a presumption later



          9   on.



         10                 So to sum up, the concept is sound, I



         11   think -- and appropriate and necessary.  I think the



         12   more additional words beyond stereotypes or biases that



         13   are referenced in the charge, the more opportunity there



         14   is for perhaps some broader reach than this instruction



         15   is intended to have.



         16                 CHAIRMAN BABCOCK:  Thank you, Bill.



         17                 Roger.



         18                 MR. HUGHES:  All I really want to say, I



         19   appreciate a lot of the comments earlier.  And there may



         20   be a good reason for developing a different instruction



         21   to give at the beginning of voir dire.  Let me say why I



         22   think that.



         23                 Most of the cases that come up for jury



         24   trial just don't warrant, and at least in a civil case,



         25   elaborate questionnaires for jurors.  Judges don't want
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          1   to wait for jurors to fill out pages of interesting



          2   questions.  They just want to get warm bodies up in the



          3   courtroom so that you can voir dire them and select the



          4   jury.  Same thing for the jurors.



          5                 So I think an instruct -- some sort of



          6   instruction similar to this one would be a useful



          7   launching point for the lawyers and the court first to



          8   create an atmosphere where jurors understand why they're



          9   being asked these questions and it's just the lawyers



         10   just being nosy, et cetera, et cetera, creates an



         11   atmosphere they understand why they're being asked these



         12   questions and what a truthful answer would look like and



         13   that they will be respected.



         14                 The other thing I want to say is, maybe



         15   even within the committee there's something of a



         16   generation problem.  When you're my age, you tend to



         17   think of biases and prejudices in terms of race,



         18   religion, et cetera.  I'm being told now that the



         19   problems that people come to the courtroom have to do



         20   with fear and suspicion, fear about government



         21   officials, you know, and wanting to know whether you got



         22   a D or an R after your name, distrust of authority, et



         23   cetera.  It's not just the old prejudices that the



         24   way -- the classifications when I was in my 20's and



         25   30's, but it's suspicion about authority figures and

�                                                                  32771









          1   maybe even about the judge, which is why I suddenly like



          2   the instruction where the judge says, "even I," because



          3   we've just gone through four years where people wanted



          4   to engender distrust of the judiciary and the courtroom



          5   because of, you know, who appointed you to the bench,



          6   what party did you run with, et cetera, et cetera.



          7                 And maybe it's something to open it up



          8   to -- an instruction at the beginning to make people



          9   understand that this is the sort of things we're going



         10   to be -- we may have to talk about.



         11                 I think it would be very helpful to



         12   getting them to open up.  We may not change minds, but



         13   we'll sure help lawyers and judges pick lawyer -- pick



         14   the jurors who just shouldn't sit on the jury.  So I've



         15   said my piece.  Thank you.



         16                 CHAIRMAN BABCOCK:  Great, Roger.  Thank



         17   you.  And I tell you what:  Your timing is pretty darn



         18   good.  We're ready for our afternoon break, almost to



         19   the minute.  So good timing on your part.



         20                 And there is a comment that has been --



         21   there's some chats in the chat room, so we can look at



         22   those, but we'll be back in 15 minutes at 2:45.  So



         23   we'll stand in recess for now.  Thank you.



         24                 UNIDENTIFIED SPEAKER:  Recording stopped.



         25                 (Recess:  2:29 p.m. to 2:45 p.m.)
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          1                 UNIDENTIFIED SPEAKER:  Recording in



          2   progress.



          3                 CHAIRMAN BABCOCK:  So we're back -- we are



          4   back on the record.  And Eduardo has his hand up.



          5                 Eduardo, do you want to contribute



          6   something.



          7                 MR. RODRIGUEZ:  Yeah, I just want to tell



          8   everyone that in my experience in trying cases and in



          9   talking to jurors afterwards, they really do pay



         10   attention.  And I've sat on juries.  I've been in --



         11   called to several jury panels, so I've sat out there



         12   with the people without them knowing I was a lawyer.



         13                 And, you know, people tend to complain and



         14   bitch and moan about, you know, losing a day at and



         15   going to the jury panels and so forth; but once they get



         16   on a panel, once they get in front of a judge, they



         17   really start paying attention to what's going on.  And



         18   they do pay attention to what the judge tells them about



         19   the whole process and the instructions that he gives.



         20                 And so that being said, it's important to



         21   me that we continue to have language that the court



         22   gives to jurors about bias and prejudice, and I guess



         23   echoing a lot of what Richard has said; but I think it's



         24   important that we know that jurors, once they get in a



         25   panel in front of a judge, not the big jury panel, but
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          1   individual panels that are being selected for jurors in



          2   a particular trial, they really start paying attention



          3   to everything that the judge says.



          4                 And in talking to them after many trials



          5   that I've lost, they have taught me that they pay



          6   attention and do the very best that they can to follow



          7   all of the jury's instructions -- I mean, all of the



          8   instructions, including calling each other out when



          9   they're bringing up issues that might be -- where they



         10   might not be following the court's instructions on bias



         11   and prejudice.  I just want to let y'all know that.



         12                 CHAIRMAN BABCOCK:  Thank you.  I'm just



         13   going to disagree with one thing, Eduardo.  You have not



         14   lost many jury cases, so I'll dissent from that



         15   statement.



         16                 Judge Miskel.



         17                 HONORABLE EMILY MISKEL:  I think just to



         18   summarize what I've heard a lot of folks saying so far



         19   is, we don't think this instruction will actually change



         20   anything, but this is an important subject and the



         21   judicial system needs to send a message about this.  And



         22   so I'm just questioning whether the jury instructions



         23   are the best place for that because I think the rest of



         24   the instructions tell the jurors what to do, like, you



         25   know, don't flip a coin, don't trade your votes, don't
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          1   make up your mind first and then figure out the numbers.



          2                 I guess I'm just wondering, what is a



          3   juror going to do after reading this instruction?  You



          4   know, we're telling the juror, "Don't make a decision



          5   placed on biases you don't know you have."  The whole



          6   preceding voir dire process, the purpose of voir dire is



          7   to get into investigating bias and talk about -- you



          8   know, talking about bias, so I'm not sure what this



          9   particular change adds.



         10                 CHAIRMAN BABCOCK:  Okay.  Thanks, Judge.



         11   It's a very salient point.



         12                 Professor Carlson.



         13                 PROFESSOR CARLSON:  Looking at it from a



         14   big picture, in response to what Judge Miskel just



         15   discussed, I think it's really important that we



         16   emphasize to the jury that you decide the case on the



         17   admitted evidence because I don't think a lot of jurors



         18   really think about that enough as opposed to what they



         19   bring with them as they walk in the door.  That's it.



         20                 CHAIRMAN BABCOCK:  All right.  Thanks,



         21   Elaine.



         22                 Kennon.



         23                 MS. WOOTEN:  I love following Professor



         24   Carlson because I can say I agree completely.



         25                 CHAIRMAN BABCOCK:  That's what we do with
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          1   her.



          2                 MS. WOOTEN:  Yes.  Yes.



          3                 I'll add that we already have in the



          4   standard jury instructions language about bias and



          5   prejudice and sympathy.  Right?  So this isn't a novel



          6   concept.  It's already there.



          7                 And part of what the goal was, underlying



          8   the additional language, is to get the jurors to think a



          9   little bit more about these things that shape our



         10   decision-making without us even being aware of it.



         11                 And I know that we're not going to solve a



         12   problem relating to implicit bias with some additional



         13   words in jury instructions, but it's amazing how



         14   powerful recognizing this thought process can be in



         15   relation to how we assess ourselves and the decisions we



         16   make.  At least for me in delving into implicit biases,



         17   I've discovered things about myself that I wouldn't have



         18   had I not gone there, had I not ever thought about it.



         19                 And so I don't want to discount the power



         20   of putting some additional words in these instructions



         21   to help the jurors think a little bit more about what it



         22   means when we say, already in the instruction, "Do not



         23   let bias, prejudice, or sympathy play any part in your



         24   decision."



         25                 We get them to think a little bit more
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          1   about what we mean by that and delve a little deeper,



          2   and I don't see harm in that.  I don't think it's the



          3   solution to implicit bias and what that can do in regard



          4   to our decision-making that's not ideal for juries and



          5   decision-making processes in the judicial system, but I



          6   go back to what other people have said in that this is



          7   important.  And I don't want perfect to be the enemy of



          8   good in doing something more than we've done already to



          9   help jurors and potential jurors think about how



         10   implicit biases could shape their decision-making



         11   processes.



         12                 CHAIRMAN BABCOCK:  Great.  Thanks, Kennon.



         13                 Sorry.  David -- no, Lisa Hobbs then David



         14   Jackson.



         15                 MS. HOBBS:  Well, and also to follow-up on



         16   that and to sort of answer Judge Miskel's question that



         17   I think was more rhetorical than deserve an answer, but



         18   I can't find it right now as I was preparing what I



         19   wanted to say, but in the materials I read last night,



         20   there was a Dallas County pilot program that used



         21   implicit bias instruction as a pilot program, and the



         22   result -- and then they surveyed the jurors afterwards,



         23   and it was a significant number of people who -- jurors



         24   who said, "It did make me stop and think," much like



         25   what Kennon is saying this process as we've talked more
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          1   and more about implicit bias over the last few years has



          2   done for her.  These jurors are saying, "I noticed that



          3   instruction, and I think it made a difference in how I



          4   deliberated in the case."  And it was a pretty high



          5   number, over 50 percent.  And I'm sorry, I can't find



          6   where I read that now.  It may be because we got 31,000



          7   pages of things to read in one night.



          8                 Anyway, that's my comment.



          9                 CHAIRMAN BABCOCK:  Okay.  Thanks, Lisa.



         10                 David Jackson.



         11                 MR. JACKSON:  I just have a quick



         12   procedural question.  I've noticed that we've had a lot



         13   of chats popping up on the screen.  I think we need to



         14   make it clear whether we -- those chats are on the



         15   record or off the record because I don't think our court



         16   reporter has the ability to listen to what's going on



         17   and read the chats.



         18                 CHAIRMAN BABCOCK:  Yeah.  And that's my



         19   fault.  And then currently, they are not part of the



         20   record because I have not been --



         21                 MR. JACKSON:  Okay.



         22                 CHAIRMAN BABCOCK:  -- reading them out as



         23   I did at the last meeting.  And so I'll try to do



         24   better, but thank you for pointing that out.



         25                 MR. JACKSON:  I just didn't want anybody
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          1   to think they were making a brilliant comment that never



          2   got noticed.



          3                 CHAIRMAN BABCOCK:  No.  Very, very



          4   apropos.  And I didn't frankly notice the chats until



          5   the last break, so I'll try to do better.



          6                 Scott Stolley.



          7                 MR. STOLLEY:  Thank you, Chip.



          8                 I think one way to say what we're trying



          9   to do here is to encourage jurors to engage in some



         10   self-examination.  And although that may be a fool's



         11   errand, even if we can only get one juror in one trial



         12   at a time to engage in more self-examination, I think



         13   we've done something good.  So I'm in favor of doing



         14   something like this.



         15                 CHAIRMAN BABCOCK:  Great.  Thank you,



         16   Scott.



         17                 Let's turn now to our next agenda item,



         18   which is jury rules, and the same subcommittee is



         19   responsible for this as the last one.  And Professor



         20   Carlson and Tom Riney, which of the two of you is going



         21   to present on this, or is it going to be a third party?



         22                 PROFESSOR CARLSON:  Tom is taking the



         23   lead.



         24                 MR. RINEY:  Thank you, Chip.



         25                 CHAIRMAN BABCOCK:  You bet.
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          1                 MR. RINEY:  We were asked by Justice Hecht



          2   to take a look at the jury rules because he said they



          3   were outdated and do not reflect common practice.  And



          4   if you study those rules, you will see that that's a bit



          5   of an understatement, as we will see in just a moment.



          6                 Secondly, he asked us to consult with the



          7   Remote Proceedings Task Force to see if there's anything



          8   in the rules that would prevent a barrier to remote



          9   proceedings.



         10                 Our conclusion is that the only rule that



         11   really would have to be substantially rewritten is Rule



         12   226a simply because it just assumes that the people are



         13   all there present.  So depending on what comes up with



         14   respect to remote proceedings, we think that Rule 226a



         15   would have to be substantially revised.



         16                 Now, one of the things that we want to



         17   point out is that in addition to these Rules of Civil



         18   Procedure, there are statutes on juries in Chapter 62 of



         19   the Texas Government Code.  They're also outdated in



         20   many respects.



         21                 If you look at those statutes, like the



         22   rules, they assume that the jury is actually being



         23   selected by pulling names out of -- off a jury wheel.



         24   They assume that's physically being done, that they even



         25   contemplated if there were a jury shuffle.
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          1                 We talked about that on our committee, and



          2   we don't think -- we could not find -- at least no one



          3   on our committee was aware of a county that does not use



          4   computers to randomize the selection of jurors.  It's



          5   allowed by statute, although, again, some of the



          6   statutes are outdated as well.



          7                 So one of the things I did was talk to one



          8   of our Texas panhandle judges who is -- has five



          9   different counties in his district, including Roberts



         10   County, with a population of 929 people, and even



         11   Roberts County uses a computer for jury selection.  So



         12   unless someone else has some other information, we are



         13   going to assume that everybody now uses a computer and



         14   nobody's using the jury rules.



         15                 Before we go into any specific changes,



         16   our committee also recommended that we might want to



         17   take a look at trying to put some of these rules in



         18   plain English.  I suppose that could also be said about



         19   a lot of our Rules of Civil Procedure, but we did



         20   endeavor to try to simplify some of the language.  Not



         21   only do the rules talk about practices that are no



         22   longer followed, they use language that it was, in some



         23   cases, archaic and just difficult to follow.



         24                 So, Chip, if it's okay, I will go through



         25   the rules that we have changed and then just pause at

�                                                                  32781









          1   the end of each of them.  Would that be acceptable?



          2                 CHAIRMAN BABCOCK:  That would be terrific,



          3   Tom.  Thank you.



          4                 MR. RINEY:  All right.  Now you'll notice



          5   that in some cases, we have combined rules, and the



          6   first place to start would be Rule 221 in your



          7   materials.  And we combined Rule 221 and 222 by making a



          8   Subpart A and a Subpart B.  That'll give you an idea of



          9   the method that we were using with respect to some of



         10   these.  And we basically just eliminated the language



         11   about drawing names from a jury wheel.



         12                 We decided -- the rule initially said that



         13   you could challenge the array if the officer summoning



         14   the jury had not followed the legal or statutory



         15   requirements, acted corruptly, or had willfully summoned



         16   jurors.  We took out "acted corruptly" simply because we



         17   would presume that if you acted corruptly, you'd not



         18   follow the legal and statutory requirements.



         19                 And then, as I mentioned, we put Rule 222



         20   as Part B because that seemed to be part of the same



         21   topic, that is the challenge of the array and what



         22   happened with the outcome.



         23                 CHAIRMAN BABCOCK:  Hey, Tom.  Could I



         24   interrupt you for just two seconds?



         25                 MR. RINEY:  Sure.
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          1                 CHAIRMAN BABCOCK:  Do you know the origin



          2   of the "acted corruptly" language?



          3                 MR. RINEY:  We do not.



          4                 CHAIRMAN BABCOCK:  Does anybody on the



          5   committee know the origin of that?  Yeah, Justice



          6   Christopher.



          7                 HONORABLE TRACY CHRISTOPHER:  Well, sorry.



          8   I don't know the origin of that, but I argue that we



          9   should not take it out.  And I think we need to wait and



         10   see what happens in the Brazoria County investigation.



         11   I don't know if y'all are familiar with that.



         12                 MR. RINEY:  I will add that I became aware



         13   of that after the time we changed this language.  And



         14   I'm not familiar with the details, but from the little



         15   that I know, Justice Christopher, I agree with you.



         16   Before we change that, perhaps we ought to pause a



         17   little bit.



         18                 CHAIRMAN BABCOCK:  Yeah.



         19                 HONORABLE TRACY CHRISTOPHER:  I don't know



         20   what is going on down there either, but, you know, big



         21   investigation.



         22                 MR. RINEY:  Yeah.



         23                 CHAIRMAN BABCOCK:  Yeah.  And I don't know



         24   for sure, which is why I asked the question, but I



         25   thought that that was put in there to cover a situation
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          1   where somebody, you know, might have been following the



          2   statutory requirements and yet had a perhaps bias that



          3   was informing what they were doing, a bias that would be



          4   unconstitutional.  I don't know that for sure, but



          5   anyway, I agree that I don't think it should be taken



          6   out.  I think it should be left in there, so -- didn't



          7   mean to interrupt, Tom, but go ahead.



          8                 MR. RINEY:  No, not at all, Chip.  That's



          9   a good point.



         10                 Although I can't specifically say that the



         11   committee voted on -- subcommittee voted on this, I



         12   think we would all recommend that the legislature take a



         13   look at these statutes as well because they just



         14   definitely need some work.



         15                 CHAIRMAN BABCOCK:  Yep.



         16                 MR. RINEY:  All right.  Let me mention



         17   next that because we have combined some rules, I don't



         18   think we've done a good job going back and renumbering



         19   them, so these rules would need to be renumbered.



         20                 Let's go now to what would be the current



         21   Rule 225 on the next page.  The title of that rule is



         22   "Summoning Talesman."  And I want to thank Justice



         23   Hecht.  This gave me the opportunity to add to my



         24   vocabulary.



         25                 I've looked at that rule and never even
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          1   realized how to pronounce that word and had no idea what



          2   it meant but talesman, according to Black's



          3   dictionary -- in case some of you are unfamiliar as I



          4   was -- is a person who happens to be standing around the



          5   courtroom when you don't have 24 jurors, and they just



          6   grab them and say, "Okay, you're on the panel."  That's



          7   a talesman.



          8                 And we don't think anybody does that, and



          9   it might not be a good idea.  So we have recommended



         10   elimination of that rule.



         11                 CHAIRMAN BABCOCK:  I will tell you that in



         12   certain JP courts when they don't have enough jurors,



         13   they'll go out on the street and just bring some people



         14   in, but I agree with you.  That probably should be



         15   eliminated.



         16                 MR. RINEY:  Okay.  If there's nothing else



         17   I'll move on to 226a.



         18                 CHAIRMAN BABCOCK:  Yeah.



         19                 MR. RINEY:  All right.  226a, you know,



         20   we've treated these separately, implicit bias



         21   instruction and then what we needed to do to update



         22   things.



         23                 And I apologize.  I did not notice until



         24   yesterday that some of the redline just did not make it



         25   onto this final copy.  So the language that you have for
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          1   226a does not have the redline.  Let me explain what we



          2   did differently.



          3                 If you look at the instructions to the



          4   jury panel and jury, you'll see there on the bottom of



          5   Page 3, it says before we begin, "Please turn" -- well,



          6   it doesn't say please.  We added please -- "turn off all



          7   cell phones and electronic devices."



          8                 Now we updated the language.  It used to



          9   say, "Don't go to social networking websites such as



         10   Facebook, Twitter or Myspace."  We think it's better to



         11   refer to "Facebook, Twitter, or other social media



         12   platforms."



         13                 That same change is incorporated in --



         14   excuse me -- Instruction No. 3 on the next page.  And



         15   I'm not going to go through each of them, but every time



         16   that that language applied, we made the same changes.



         17                 Then if you'll go over to Page 5, you'll



         18   see Paragraph No. 6, "Do not investigate this case on



         19   your own."  We have given some more specific information



         20   about what the jury should not do, taking into



         21   consideration the proclivity to look things up on the



         22   Internet.  I mean, you know, we've heard examples of



         23   people, you know, sitting there in the jury box and they



         24   hear something, and they try to look it up on their



         25   phone immediately.  And so we have tried in exhibits --
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          1   excuse me -- in Instruction 6 to go to -- to give some



          2   specific examples of what the jury should avoid.



          3                 Then we added the next paragraph about



          4   "This rule is very important."  And kind of like the



          5   discussion we had a little bit go about the implicit



          6   bias instructions, you know, we think the jurors do



          7   listen to what the judge says, and sometimes something



          8   specific is helpful.  So we've tried to explain why they



          9   shouldn't do that other investigation that their normal



         10   habits would cause them to do, and then we add another



         11   paragraph that says you must follow these instructions,



         12   and if you don't, it not only might have to require a



         13   new trial, the judge may also hold the juror in contempt



         14   for violating the instructions.



         15                 Now, let me pause there because I think



         16   those are some of the significant additions that we



         17   added.  See if there's any discussion.



         18                 CHAIRMAN BABCOCK:  Anybody have any



         19   comments about what we have so far as Tom has outlined?



         20                 Justice Christopher.



         21                 HONORABLE TRACY CHRISTOPHER:  Well, I do



         22   remember that the pattern jury charge put in that we



         23   might hold you in contempt of court, and the Supreme



         24   Court already took it out.  So that particular thing had



         25   been brought up in the Supreme Court Advisory Committee.
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          1   I think you-all approved it.  And then in the final ones



          2   that came out, the Supreme Court took it out, just --



          3   before we go into a long discussion about that again.



          4                 CHAIRMAN BABCOCK:  Yeah, but we have new



          5   members of the court now.



          6                 HONORABLE TRACY CHRISTOPHER:  Well, true.



          7   True.



          8                 CHAIRMAN BABCOCK:  And some of those



          9   members were on the Supreme Court Advisory Committee



         10   that recommended that.



         11                 HONORABLE TRACY CHRISTOPHER:  True.



         12                 CHAIRMAN BABCOCK:  Good point, though.



         13                 HONORABLE JANE BLAND:  No, I was against



         14   the contempt.



         15                 CHAIRMAN BABCOCK:  What else, Justice --



         16                 MR. RINEY:  Justice Christopher, I think



         17   someone on our committee did bring that up.  I'm sorry.



         18                 HONORABLE TRACY CHRISTOPHER:  Okay.  All



         19   right.  I mean, I would like to bring up the shuffle



         20   again, but, you know, I know I've lost that vote many



         21   times.



         22                 CHAIRMAN BABCOCK:  But always in good



         23   spirits.



         24                 Lisa Hobbs.



         25                 MS. HOBBS:  Well, I'll stand with judge
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          1   Christopher if we want to revisit the shuffle.  I'd like



          2   to revisit it too.



          3                 Tom, did you guys pull up the 1996 task



          4   force?  It was like a Jury Selection Task Force?  They



          5   did a report, and I think it was around '96.



          6                 MR. RINEY:  Well, the answer is no, we did



          7   not, or I did not.



          8                 MS. HOBBS:  I might pull -- actually, it



          9   was later than that.  I wasn't practicing in '96, so it



         10   was -- I was rules attorney, I think, so it would have



         11   been like 2004 maybe.  Justice Hecht might remember.



         12                 But some of these rules, I think it was



         13   more statutory -- like do we need statutory changes and



         14   stuff, but I do think we went through the rules too.  So



         15   just -- I commend that to you as you continue to study



         16   these.



         17                 On 225a, just going back a little bit,



         18   because there doesn't seem to be a lot of conversation



         19   about that, but as I read 225, it's a randomization



         20   rule.  So to the extent you do go out and grab somebody



         21   off the street, make sure you don't just add them to the



         22   end of the row here.  We want you to get them



         23   randomized.  Right?



         24                 So unless there's a statute prohibiting



         25   people from going out and getting people off the street,
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          1   I kind of like that rule being in there that they should



          2   be, you know, shuffled -- not to use the word shuffle



          3   because I don't want to -- you know, that's a loaded



          4   term, but they need to be randomized into the pool that



          5   came in as they were summoned.  So that's just a general



          6   comment about that because it sounds like at least Chip



          7   thinks it might be happening at least in JP courts.



          8                 And then if we -- this is just -- you said



          9   something about renumbering, and I -- please don't



         10   renumber.  If you -- I would rather have gaps in numbers



         11   than not be able to search 226a.  From research



         12   purposes, like, please don't renumber.  Just take out a



         13   rule.  That's fine.  It doesn't -- so those were just my



         14   general comments so far.



         15                 And just -- oh, I'm sorry, one more.  For



         16   clarification, everything on Page 5 of the pdf under



         17   Paragraph 6 before "Do you understand these



         18   instructions," that whole, like, kind of three



         19   paragraphs, that's all new, even though it's not



         20   redlined as such?



         21                 MR. RINEY:  Well, to be accurate, I'm



         22   going to have to look at my --



         23                 MS. HOBBS:  Okay.  It's okay.  I can pull



         24   up my rule book too.



         25                 MR. RINEY:  Okay.
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          1                 MS. HOBBS:  I was just curious if I -- if



          2   that was all newly drafted or if it's kind of just



          3   edited.



          4                 MR. RINEY:  No.  Subpart B is added.



          5                 MS. HOBBS:  Okay.



          6                 MR. RINEY:  And I think -- well, actually



          7   paragraph -- Subparagraph E used to talk about don't



          8   look stuff up on the Internet, and what we did was we



          9   expanded that, and then we moved it up from the bottom



         10   to the top, more or less, because we thought that it



         11   merited more attention near the top.



         12                 MS. HOBBS:  And then the next two



         13   paragraphs, are those just edited or are they brand new?



         14                 MR. RINEY:  Let's see.  The rule -- they



         15   are edited.



         16                 MS. HOBBS:  Okay.  Thank you.



         17                 MR. RINEY:  And the -- except for the



         18   paragraph about "each juror must obey my instructions,"



         19   we added that, I believe.  I know we added the part



         20   about contempt of court.



         21                 Okay.  Just looking at my rules, it



         22   appears to me that's a whole new paragraph, "Each juror



         23   must obey my instructions."



         24                 MS. HOBBS:  Okay.  Thank you.



         25                 MR. RINEY:  And that's my recollection.
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          1                 And the only other significant change in



          2   Rule 226a is over -- I believe that it's on Page 7, the



          3   sentence before Paragraph 7, we're repeating this



          4   instruction about "Don't investigate the case on your



          5   own."  And we added the sentence that says "if you



          6   observe any juror violating this rule, please report it



          7   to the bailiff or me immediately."



          8                 CHAIRMAN BABCOCK:  Great.  Does that cover



          9   it, Lisa?



         10                 MS. HOBBS:  Yes, thank you.



         11                 CHAIRMAN BABCOCK:  You bet.



         12                 Rich Phillips.



         13                 MR. PHILLIPS:  All right.  I'm going to



         14   turn my camera off so hopefully we won't have the same



         15   problem as before.



         16                 I like the change to Internet stuff, but



         17   I'm a little concerned because it -- well, first of all,



         18   Bing is going to be like Myspace, or may already be like



         19   Myspace.  And Safari is not a search engine.  It's a web



         20   browser.



         21                 So I think we need to be a little careful



         22   about what we -- I mean, I think it's great to tell



         23   them, "Don't use any search engines or any electronic



         24   devices," but we need to be sure that we're putting the



         25   right sort of terminology in there and not suggesting
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          1   something is a search engine that is not.



          2                 CHAIRMAN BABCOCK:  Great.  Thanks, Rich.



          3                 MR. RINEY:  I think we would agree with



          4   you on that.  We spent some time on this.  We were



          5   trying to not get back into another Myspace situation,



          6   and we welcome any comments on that.



          7                 CHAIRMAN BABCOCK:  Richard Orsinger.



          8   Unmute yourself, Richard.



          9                 MR. ORSINGER:  Just to follow up what was



         10   just said, I did a search for search engines, and



         11   Google, in 2020, had 92.5 percent of the market; Bing,



         12   2.44; and Yahoo, 1.64.  So it's so dominant, I would



         13   suggest we say "like Google" and then stop there.



         14                 CHAIRMAN BABCOCK:  To further their



         15   dominance.



         16                 MR. ORSINGER:  Well, I think that if we



         17   don't put "like Google," they may wonder what we mean;



         18   but if we put "like Safari" or "like Bing" or anything



         19   else, we'll just confuse them, so --



         20                 CHAIRMAN BABCOCK:  Okay.  Yep.



         21                 All right, Tom, you want to keep going



         22   or --



         23                 MR. RINEY:  Yeah, if that's okay.



         24                 CHAIRMAN BABCOCK:  Absolutely.  Let's do



         25   it.
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          1                 MR. RINEY:  Let's move on to 227.  Now, I



          2   realize now that there's going to be some criticism of



          3   this because we've changed the rule number and moved it.



          4   So let me explain why we did it first.



          5                 Rule 227 used to be Rule 230, and we have



          6   revised the language a little bit.  Let me read you



          7   current Rule 230 since I did not get that in redline.



          8   It says, "When 24 or more jurors if in the district



          9   court or 12 or more if in the county court are drawn" --



         10   I'm sorry, wrong one -- "In examining a juror, he shall



         11   not be asked a question, the answer to which may show he



         12   has been convicted of an offense which disqualifies him



         13   or that he stands charged by some legal accusation with



         14   theft or any felony."



         15                 Now that follows the rules regarding



         16   challenges for cause.  And so we thought it might make



         17   more sense to put that question prior to the time that



         18   we're talking about challenges for cause because that



         19   would seem to be where it would go logically; but,



         20   again, no real -- I don't think that's crucial.



         21                 You can see we also tried to rephrase that



         22   rule so that it is -- the language is just a little bit



         23   simpler.  I don't know if we accomplished it or not, but



         24   that was our intent.



         25                 CHAIRMAN BABCOCK:  I don't know if this is
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          1   the majority sentiment, but I would join those who said



          2   don't renumber the rule.  Just leave blanks if we have



          3   to.



          4                 MR. RINEY:  Right.  I'm sympathetic to



          5   that argument, and we had not thought about that.



          6                 Okay.  So what is current -- what I have



          7   now -- let's go to Rule 228, challenge -- we called it



          8   "Challenge to Juror."  And what we have done there is



          9   basically, this used to be Rule 227, so we probably



         10   should keep it the same.  And let me double-check, but I



         11   don't think there were any real changes -- there were no



         12   changes on that.



         13                 CHAIRMAN BABCOCK:  Okay.



         14                 MR. RINEY:  And then on 229, we tried to



         15   combine -- well, we broke down 229 into a Challenge for



         16   Cause, and I think we broke that out -- I think on that



         17   one, we just thought that it read better if we broke it



         18   into Subparts A and B.



         19                 Hang on, Chip, just a second.  Let me make



         20   sure that's what we did.  I'm sorry.  My notes are



         21   not --



         22                 CHAIRMAN BABCOCK:  Okay.  That's fine.



         23                 MR. RINEY:  Okay.  Actually, what Part B



         24   does is -- yeah, it just breaks it into two parts and



         25   tries to clarify some of the language.
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          1                 CHAIRMAN BABCOCK:  Okay.  Judge



          2   Christopher has a question at this point.



          3                 MR. RINEY:  Okay.



          4                 CHAIRMAN BABCOCK:  Judge, you'll have to



          5   unmute.



          6                 HONORABLE TRACY CHRISTOPHER:  Sorry.



          7                 So I'm a little concerned about Rule 230



          8   and why it was ever in there to begin with because when



          9   jurors go through the qualification process, you know,



         10   often a judge is there doing it, and one of the



         11   disqualification matters is that you've not been



         12   convicted of misdemeanor theft or a felony.  So I mean,



         13   they -- jurors are asked questions to show if they've



         14   been convicted, and a person is disqualified if they



         15   have these convictions.



         16                 So I'm not sure where that rule came from



         17   or why it should be in there rather than just being



         18   rewritten.  You know, and it kind of depends on in some



         19   places, the, you know, clerk asks all these questions,



         20   but the jurors are always sworn in and, you know, giving



         21   them an oath in terms of their qualifications, and you



         22   have to say you're qualified.  So I don't know.  I



         23   wonder why it was ever in there to begin with when, you



         24   know, we do ask people to self-disqualify themselves in



         25   open court.
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          1                 MR. RINEY:  We did add in our rewrite of



          2   that rule that -- about just not asking it within the



          3   hearing of the other jurors or in the presence of the



          4   other jurors.



          5                 HONORABLE TRACY CHRISTOPHER:  But, I mean,



          6   you know, that happens.  That happens when the, you



          7   know -- the jurors are qualified before they ever come



          8   to the courtroom.  Right?  So, you know -- and in some



          9   cases, the jurors are qualified in the courtroom with



         10   all the parties there before voir dire starts.  Like in



         11   smaller counties, that's what'll happen.  Right?  But,



         12   you know, in the bigger counties the qualification



         13   happens, you know, in the jury room, and you lawyers



         14   never see it.  But, I mean, they're asked in open court,



         15   and they are given an oath to, you know, identify



         16   them -- you know, I mean, is it in the courtroom?  Well,



         17   kind of, and sometimes it is in the courtroom.



         18                 So I don't know.  It's just an odd rule to



         19   me that I've never focused on.  And before we just



         20   rewrite it, I think we ought to think about it.



         21                 CHAIRMAN BABCOCK:  Thank you.



         22                 MR. RINEY:  You've got a point,



         23   particularly in the smaller counties where they report



         24   to the courtroom.



         25                 HONORABLE TRACY CHRISTOPHER:  Right.
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          1                 MR. RINEY:  Okay.  All right.  On Rule



          2   231, we did -- we thought that rule really wasn't



          3   necessary because if you take a look at Rule 232 -- let



          4   me explain that.  Rule 232, we've changed the language



          5   because the current rules, you know, tend to just talk



          6   about district courts and county courts, and that's no



          7   longer appropriate because some county courts-at-law in



          8   certain cases have 12 jurors.  And, therefore, we tried



          9   to change the language to talk about, you know,



         10   situations where it's just either a 12-person jury or a



         11   six-person jury, whether it is a 12 or six is determined



         12   by the statutes, not the rules.



         13                 So we've tried to combine that with Rule



         14   233 on peremptory challenges.  And other than that, we



         15   really didn't make any additional changes to the



         16   existing Rule 232 -- excuse me -- 233.



         17                 There was some discussion about the motion



         18   to equalize and whether we should change the language on



         19   equalizing the number of peremptory challenges, but



         20   after quite a bit of discussion on a couple of different



         21   occasions, we decided to keep that language the same.



         22                 Our experience was that there was a lot of



         23   case law about equalizing strikes back in the '80s but



         24   that there has not been a lot of controversy since then.



         25   And so, you know, one might conclude that there is an
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          1   understanding among the Bench and the Bar as to what



          2   that terms means, and so probably we ought not to



          3   endeavor to try to change that language.



          4                 Let me also mention we added a comment to



          5   what was Rule 233.  This has always been very puzzling



          6   to me.  The Rules of Civil Procedure determine the



          7   number of peremptory challenge for the actual jurors,



          8   but then one has to go to the Texas Government Code if



          9   the court decides to seek alternate jurors to determine



         10   how many strikes that you get for alternate jurors, and



         11   it depends on the numbers of alternate jurors the court



         12   allows:  One strike per side for one or two additional



         13   jurors -- or alternates rather -- and more if there's



         14   more alternates than that.



         15                 So we thought that it would be helpful



         16   both to the court and to practitioners to add this



         17   comment about looking at the Texas Government Code.



         18                 Any questions there?



         19                 CHAIRMAN BABCOCK:  Okay.  Any comments on



         20   the matters that Tom's been talking about up to this



         21   point?  No hands up.



         22                 There's one.  Justice Christopher.



         23                 HONORABLE TRACY CHRISTOPHER:  Sorry.  So



         24   I've got a situation where, as we're going through voir



         25   dire, I keep track of challenges for cause, right, as we
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          1   go through.  And I know that about, you know, two-thirds



          2   of the way through the voir dire, I don't have enough



          3   jurors.  Right?  So I usually stop then and bring over



          4   more jurors as opposed to waiting until the very end.



          5   So I don't know if I was doing it wrong or what, that it



          6   has to be done this way, that it has to be we have to



          7   wait till the very end and let people make peremptories



          8   when I know there's not going to be enough jurors.



          9                 It's just a question.  I don't know the



         10   answer to it.  No one complained, so there was no



         11   appellate ruling on my decisions.



         12                 CHAIRMAN BABCOCK:  Ah.



         13                 MS. HOBBS:  Yeah, then small counties



         14   sometimes you don't know -- you know you're about to



         15   bust a jury, but there's nobody waiting in the waiting



         16   room like in Harris County to even call anymore.  So



         17   I've definitely had judges warn me:  Y'all keep it up



         18   and you're going to bust this entire panel.



         19                 CHAIRMAN BABCOCK:  Okay.  Levi.



         20                 HONORABLE LEVI BENTON:  There was a



         21   headline I saw I think last week from the National



         22   Center of State Courts -- I didn't read the article,



         23   just the headline, and maybe others saw it -- where



         24   Arizona has barred the peremptory strikes.  And I don't



         25   know how this discussion is going to end today, but if
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          1   it's going to end -- if it's contemplated that it might



          2   end with a vote and a recommendation to the court, I'd



          3   like to see us put that off until we have the



          4   opportunity to consider what Arizona may have done based



          5   on the headline I saw.



          6                 CHAIRMAN BABCOCK:  We'll follow your



          7   recommendation if you'll tell us if you're in Arizona.



          8                 HONORABLE LEVI BENTON:  No, sir.  I'm



          9   surprised you would have to even ask.  I'm in Wakanda,



         10   Wakanda Forever.



         11                 CHAIRMAN BABCOCK:  Okay.  Yeah, I don't



         12   know where this is leading us, Levi, but we've got -- we



         13   got your thought in the record, so we'll keep going.



         14                 HONORABLE LEVI BENTON:  Okay.  Thanks.



         15                 MR. RINEY:  Okay.  Let me move on to the



         16   next one, which is some language change in Rule 234.  We



         17   were advised that in certain courts, it's not actually



         18   the clerk that handles the challenges -- or excuse me --



         19   handles the peremptory challenges rather, that the list



         20   may be delivered to the court's designee.  That may be



         21   the clerk, it may not be.  So that was the reason for



         22   that change.



         23                 And we also made the change regarding if



         24   the case required a 12-person jury and so forth.



         25   Instead it's just saying district court.
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          1                 CHAIRMAN BABCOCK:  Professor Carlson.



          2                 PROFESSOR CARLSON:  Yeah.  Tom, did you



          3   want to mention anything about Rule 233?



          4                 MR. RINEY:  Yes, I think I skipped right



          5   over that.  Hang on just a second.



          6                 Okay.  233.  Elaine, I'm sorry.  Which



          7   one?  My numbering is off, so I don't have that right.



          8                 CHAIRMAN BABCOCK:  C.



          9                 MR. RINEY:  Okay.  I'm sorry.  I'm not



         10   following what you're asking me.  The one on peremptory



         11   challenges?



         12                 PROFESSOR CARLSON:  Sorry, Tom.  No, the



         13   shuffle.



         14                 MR. RINEY:  Okay.  Yeah, that is the one



         15   that I overlooked, and I apologize for that.  And that



         16   was one where we decided not to get into the issue on



         17   the shuffle, but we noticed that the way that the rules



         18   had been drafted -- that's 224, I think.  Yeah, 223 and



         19   224.  223, as it's currently written, talks about jury



         20   list in certain counties, and those are counties that



         21   are governed by interchangeable jury statutes.  And they



         22   talk about preparing the jury list, and then it talks



         23   about the shuffle, which is mentioned -- is in Subpart C



         24   of Rule 223, but then it -- Rule 224 talks about



         25   preparing the list in those other counties that don't
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          1   have interchangeable juries.



          2                 And what we tried to do -- and, again, I



          3   recognize the problem of changing rule numbers now, we



          4   tried to put it all in one rule, and then Part C was the



          5   shuffle.  The shuffle of course contemplated a



          6   mechanical shuffle, so we have now talked about random



          7   order.  But also on Rule 224, in the counties without



          8   interchangeable juries, there's really no reference to a



          9   shuffle, although I know everyone's always had the



         10   practice that the shuffle would occur in any county



         11   regardless of whether there were interchangeable juries



         12   or not.  So by combining them, that was our attempt to



         13   deal with that, but I do recognize the problem with



         14   changing the numbers.



         15                 PROFESSOR CARLSON:  Thanks.



         16                 CHAIRMAN BABCOCK:  Great.



         17                 MR. RINEY:  Thank you.  That went right



         18   past me.



         19                 CHAIRMAN BABCOCK:  Judge Miskel.



         20                 HONORABLE EMILY MISKEL:  I was just going



         21   to ask:  I know one of the tasks you were doing was



         22   revising for archaic language, and I think the oaths are



         23   very archaic.



         24                 I know it says you just have to give those



         25   oaths in substance, and so I have rewritten them to be
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          1   in plain language, but I don't think there's any reason



          2   in 2021 we need to be saying that "you will true answers



          3   give," you know.  I think we can put that in a little



          4   more understandable plain language.



          5                 I think 226 is a jury oath, and then



          6   there's also a jury oath 236, and I would just request



          7   those be modernized.



          8                 CHAIRMAN BABCOCK:  Thank you.  Thank you,



          9   Judge.



         10                 For the record, Levi Benton gives us a



         11   link to a news article in BloombergLaw.com, U.S. Law



         12   Week, Arizona Bans Use of Peremptory Strikes in State



         13   Jury Trials.  And there is apparently an article at that



         14   link that would be informative, according to Levi.



         15                 HONORABLE NATHAN HECHT:  If I could just



         16   add there, Chip, that is what happened.  And the Arizona



         17   Supreme Court did it because they didn't think that



         18   peremptory strikes could be squared with Batson



         19   procedure.



         20                 CHAIRMAN BABCOCK:  Okay.



         21                 HONORABLE LEVI BENTON:  Something that



         22   some of us have been saying for at least a decade, but



         23   anyways, thank you, Chip.



         24                 CHAIRMAN BABCOCK:  Yeah, you bet.



         25                 And we don't have to revisit the shuffle
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          1   that you and I agree on, Levi, with perhaps others,



          2   but --



          3                 HONORABLE LEVI BENTON:  Yeah.



          4                 CHAIRMAN BABCOCK:  -- we've lost that



          5   fight at least to date.



          6                 HONORABLE LEVI BENTON:  Well, no -- oh,



          7   yeah, today.  Right.



          8                 But just to reiterate, I do support some



          9   of the suggestions of the committee.  All I ask is that



         10   before any recommendation goes to the court, maybe we



         11   might study in more depth of what Arizona has done.  I



         12   don't think anyone on the committee would argue that



         13   Arizona is a bastion of liberals, so anyway, that's my



         14   comment.



         15                 CHAIRMAN BABCOCK:  Thank you.



         16                 Anybody else?



         17                 Tom, back to you, I guess.



         18                 MR. RINEY:  That's pretty much it, Chip.



         19                 CHAIRMAN BABCOCK:  Okay.  I will consult



         20   with the Court, and if there are no further comments,



         21   we'll see whether the Court is interested in more



         22   discussion on any of these issues, Arizona or any other



         23   state or foreign country that might have an interesting



         24   approach to things.



         25                 So that'll take us, I think, to the next
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          1   and last agenda item, which I think gets back to Bill



          2   Boyce, if I'm not mistaken, our oft discussed suits



          3   affecting the parent/child relationship and out-of-time



          4   appeals in parental rights termination cases.



          5                 Bill, I think you're leading the charge on



          6   this, if I'm not mistaken.



          7                 HONORABLE BILL BOYCE:  Correct.  Thanks,



          8   Chip.



          9                 CHAIRMAN BABCOCK:  You bet.



         10                 HONORABLE BILL BOYCE:  So following off on



         11   the memo that you have dated September 1 -- I'm not sure



         12   what tab that is listed as -- this is the memo



         13   addressing appeals in parental termination cases.



         14                 Part of this memo, just because it's a



         15   multifaceted discussion, recounts the steps that we've



         16   taken already towards getting to resolution of some of



         17   these recommendations.



         18                 If you want the road map, I will direct



         19   you to Page 2 of the memo, issues for discussion.  We



         20   are now looking at Issue 1.b., proposals for untimely



         21   appeals and ineffective assistance of counsel claims.



         22                 Just for brief recap, going through the



         23   memo -- and Lisa helpfully identifies this as Appendix



         24   P.  Thank you.



         25                 So we've started out with notice of the
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          1   right to counsel in the summons.  Authority to appeal we



          2   spent a fair amount of time working through a proposed



          3   revision to Rule 306 that would specify circumstances



          4   under which an attorney is going to remain in the case



          5   or not.  And, again, just to put this in context, we're



          6   talking about that subset of parental termination cases



          7   where there is a right to counsel.



          8                 I'm not going to re-plow all that old



          9   ground because we talked about it across multiple



         10   meetings and got to a recommendation that appears on



         11   Page 4 of your memo.  That was the discussion that was



         12   aimed at getting this determination about whether or not



         13   the appeal is going to go forward in the realm of a



         14   procedure under Rule 306 where there's kind of a binary



         15   choice about whether it's going to go forward or not.



         16   So we're going past that stage now in addressing the



         17   next portions of the inquiry.



         18                 So if you go to bottom of Page 6 of the



         19   memo, there was a -- there's a relatively brief



         20   discussion -- this is where the new part for today



         21   starts.  The first part of the new part is Subsection C,



         22   addressing motions for extension of time in these



         23   appeals.



         24                 If you think back a little bit, you may



         25   recall that we had a prior discussion about this topic
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          1   in relation to motions for extension of time to file



          2   petitions for review.



          3                 And the recommendation that came out of



          4   that discussion, which was forwarded to the Court, was,



          5   in shorthand version, basically a no-fault motion for



          6   extension of time procedure, coupled with notice of the



          7   ability to pursue the petition for review, so in other



          8   words, not requiring showing of, you know, fault or good



          9   cause, but essentially an ability to file a motion for



         10   extension of time within 90 days after the appellate



         11   court rendered judgment or the Court of Appeals' last



         12   ruling on timely filed motions for rehearing.



         13                 MS. BARON:  Bill --



         14                 HONORABLE BILL BOYCE:  Yeah.



         15                 MS. BARON:  -- I think it might be better



         16   to call it a motion that covers a failure to timely file



         17   or extend before that.  Right?  So it's a late,



         18   out-of-time petition for review procedure, right, where



         19   the attorney fails to file it, is my recollection.



         20                 HONORABLE BILL BOYCE:  Right.  And that is



         21   a more precise way to --



         22                 MS. BARON:  Okay.  Thank you.



         23                 HONORABLE BILL BOYCE:  -- articulate it.



         24                 And the basic recommendation with respect



         25   to timeliness for the appellate process -- for the
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          1   intermediate appellate process would be to conform that



          2   process to the process that's used in connection with an



          3   out-of-time petition for review.  In other words, those



          4   procedures should sync up.



          5                 And the -- you know, we can unpack that a



          6   little bit more, you know, with the benefit of



          7   hindsight.  It probably would be helpful if the prior



          8   recommendation had -- if I had attached that to this



          9   memo, but I didn't do that.  So we can unpack this a



         10   little bit more, but for our purposes today, the



         11   recommendation would be to sync up those procedures so



         12   that they operate the same way, which would be the



         13   appellate court and the Texas Supreme Court.



         14                 And just by way of further background, the



         15   recommendation on the PFR process was forwarded to the



         16   Court, and the communication came back that the Court



         17   would take that up -- that recommendation for the PFR



         18   process collectively with all of these other moving



         19   parts that we've been discussing.



         20                 And so that discussion on Page C -- or



         21   Subsection C of your memo is kind of a shorthand



         22   rendition of this larger discussion.



         23                 CHAIRMAN BABCOCK:  Great.  Before we have



         24   discussion about that on the last topic, just for the



         25   record, there has been a chat involving Justice
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          1   Christopher, Judge Miskel, and Richard Orsinger where



          2   they are reminiscing about the old language of true



          3   verdict render, even if it's a little old-fashioned.



          4   And Richard Orsinger says there's something to say that



          5   using solemn language gives more solemnity to their duty



          6   to a true verdict rendered.



          7                 And so the record will now reflect that



          8   yearning for yesteryear, which perhaps should be



          9   retained in this year.



         10                 So sorry to interrupt.  I'm trying to keep



         11   up with the chats.



         12                 HONORABLE BILL BOYCE:  That's a discussion



         13   that may be going on longer than even appeals in



         14   parental termination cases.



         15                 CHAIRMAN BABCOCK:  Yeah, right.  Exactly.



         16                 HONORABLE BILL BOYCE:  Moving to



         17   Subsection D, ineffective assistance of counsel, this



         18   has been the largest focus of the most recent discussion



         19   from the appellate subcommittee.



         20                 And, again, to put this in perspective,



         21   the House Bill 7 -- well, let me back up even a step



         22   beyond that.



         23                 So we're dealing with those subset of



         24   parental termination cases in which there's a right to



         25   counsel.  If there's a right to counsel, then it follows
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          1   that there is a right to effective counsel.



          2                 The standard in this circumstance with



          3   respect to parental termination cases, following the



          4   Texas Supreme Court's decision in In re: M.S. follows



          5   the Strickland v. Washington standard from U.S. Supreme



          6   Court for criminal cases and applies it in this



          7   particular context.



          8                 To refresh your recollection, Strickland



          9   is a two-prong test that requires a showing that



         10   counsel's performance was deficient, not merely bad but



         11   deficient by showing errors so serious that counsel was



         12   not functioning as the counsel, guaranteed under the



         13   Constitution, and secondly, that the deficient



         14   performance prejudiced the litigant by showing that they



         15   were so serious that they deprived the litigant, the



         16   defendant, of a fair trial whose result is reliable.



         17                 For purposes of our discussion, I think



         18   the main point to focus on is the timing and the



         19   circumstances of how a complaint like that gets raised



         20   and decided.



         21                 In the criminal context, it is almost



         22   always done through a collateral attack, a writ



         23   asserting denial of constitutional right to effective



         24   counsel.  It is rarely accomplished in the direct



         25   appeal.  It's not 100 percent precluded from happening
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          1   in the direct appeal, but it is mostly precluded from



          2   happening in the direct appeal.



          3                 Primarily, I think -- without going on a



          4   long detour, I think a shorthand version is that the



          5   four corners of a record alone are, generally speaking,



          6   not going to be sufficient to satisfy the standard under



          7   Strickland.  There needs to be additional factual



          8   development, circumstances involving inability of the



          9   counsel involved to address the circumstances.  So there



         10   are not very many situations where -- in the criminal



         11   context where it's going to happen on a direct appeal.



         12                 And we've got an exemplar cite in the



         13   memo, but across federal or -- federal decisions or the



         14   Texas Court of Criminal Appeals, this discussion is



         15   generally channeled into a postconviction collateral



         16   litigation attack on the conviction on these grounds.



         17   So that's kind of the backdrop.



         18                 The standard is parallel, but the question



         19   really to be discussed today is whether the procedure



         20   here is going to be parallel or not.  And it takes us to



         21   the House Bill 7 Task Force recommendation, which is



         22   summarized in the memo that you have starting on Page 7.



         23                 The Task Force recommendation notes this



         24   distinction in the way that circumstances are handled in



         25   the criminal context versus the parental termination
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          1   context where, as a practical matter, the parental



          2   termination litigation is probably -- or almost always



          3   goes through the direct appeal process, and that's the



          4   end of it.  Where it ends up is where it ends up.



          5                 And so the question arises:  What, then,



          6   is the proper vehicle or mechanism to permit



          7   consideration of a claim by a parent whose rights have



          8   been terminated, that that termination was the result of



          9   ineffective assistance of counsel.



         10                 The House Bill 7 Task Force came up -- met



         11   on this and deliberated and made a recommendation for an



         12   addition to Texas Rule of Appellate Procedure 28.4(d) --



         13   that's shown at Page 7 of the memo that you have --



         14   which I'm not going to read the long rule to you



         15   verbatim, but the summarized version of it is



         16   essentially an abate and remand procedure on an



         17   expedited basis to consider, during the direct appeal,



         18   whether or not there is a basis for a claim of



         19   ineffective assistance of counsel.



         20                 If you look at the proposed rule,



         21   Subsection D, it contemplates that there will be a short



         22   fuse on this, that there's a short fuse on filing it,



         23   there's a short fuse on deciding it.  I'm not sure it



         24   says it 100 percent in these words, but as I understand



         25   it, and I think as the subcommittee understands it, it's
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          1   a remand for an expedited evidentiary hearing in trial



          2   court during which the appeal is abated.  And the time



          3   period of the abatement does not count towards the



          4   deadline under Rule of Judicial Administration 6.2a for



          5   the expedited determination of the appeal.



          6                 So it -- there's going to be an expedited



          7   hearing with a record.  That then goes up to the Court



          8   of Appeals after the abatement ends for consideration



          9   with the rest of the appeal.



         10                 And so the -- that kind of sets the table



         11   for the discussions that the subcommittee had.  And,



         12   again, I'm going to offer my summary of it and then



         13   certainly invite the rest of the subcommittee members to



         14   add their observations, if there's anything that I omit



         15   or describe incompletely.



         16                 But I think it's accurate to say that the



         17   subcommittee was in general agreement with this Task



         18   Force approach to create this mechanism for the



         19   consideration of the ineffective assistance of counsel



         20   claim in the direct appeal in some circumstances, but



         21   the issue that was identified and the issue that is



         22   going to be -- that we're going to ask for the guidance



         23   of the full committee on is how to handle this in the



         24   circumstance where the same trial counsel continues as



         25   counsel for the appeal.
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          1                 The discussions we've had so far have



          2   indicated that many times, there's going to be separate



          3   appellate counsel -- different appellate counsel than



          4   trial counsel, maybe most times, but I don't know that



          5   there's a requirement or an ability to have separate



          6   appellate counsel for every appeal of a parental



          7   termination decision.



          8                 And so if we're going to challenge this



          9   discussion into the direct appeal with this abatement



         10   procedure, then it's one thing to say that new appellate



         11   counsel can come in, look at the circumstances, decide



         12   whether or not there's a basis to assert ineffective



         13   assistance and then kick off that procedure, but if the



         14   same lawyer is continuing from the trial court into



         15   appeal, it seems to be untenable, in the subcommittee's



         16   view, for the same lawyer to be both pursuing the appeal



         17   and simultaneously asserting that that same lawyer was



         18   ineffective even if there's a willingness to do that.



         19   It's a difficult position in which to put the lawyer if



         20   you're in the situation where the same lawyer is



         21   continuing on the appeal.



         22                 And so the topic for discussion -- or the



         23   recommendation is for the committee, the full committee,



         24   to consider:  Do we want to have a situation where there



         25   is this direct appeal with an abatement mechanism in
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          1   circumstances where a new attorney comes in for the



          2   appeal but authorize a collateral attack.  Probably it



          3   would fit within the realm of a procedure like an



          4   equitable bill of review, but that could be a topic of



          5   discussion.



          6                 But as a conceptual matter, do we want to



          7   have an ability to have some level of collateral attack



          8   on a short fuse to address situations where ineffective



          9   assistance of counsel may be asserted against either an



         10   attorney who is the same attorney that handled it in the



         11   trial court and then pursues it on appeal or separately,



         12   an ineffective assistance claim involving conduct of new



         13   appellate counsel that comes in that, by definition,



         14   can't really be addressed while the appeal is ongoing.



         15   So that's one of the topics that we will solicit the



         16   committee as a whole to give us their guidance on.



         17                 A couple of additional mechanical



         18   questions or procedural questions that the subcommittee



         19   discussed, if you look at the proposed rule, House Bill



         20   7 Task Force recommended rule, the first words of the



         21   first sentence say for good cause shown by written



         22   motion filed no later than 20 days after the record is



         23   filed, the appellate court may order a remand for the



         24   limited purpose of holding an evidentiary hearing.



         25                 So one of the points that we discussed is

�                                                                  32816









          1   whether there was any appetite to try to further define



          2   good cause, and the consensus of the subcommittee



          3   discussion was that there -- it would be very



          4   challenging and run the risk of being too limiting to



          5   try to define good cause in such a way that is



          6   sufficiently flexible to cover every possible



          7   permutation of ineffective assistance that somehow might



          8   get asserted.



          9                 Bottom line, I think the subcommittee's



         10   sense was that better to leave that undefined -- the



         11   good cause standard undefined in the rule and allow it



         12   to be addressed and developed in the ordinary course of



         13   case law development as things progress.



         14                 The related procedural or mechanical issue



         15   was whether there was any kind of additional



         16   qualification that should be put on, whether or not an



         17   appellate court may order a remand to have this



         18   evidentiary hearing -- ineffective assistance, in other



         19   words.  Is this just going to be a matter that's up to



         20   the judgment of the Court of Appeals?  Should there be



         21   some additional standard applied?  The one that was



         22   discussed in the subcommittee was some sort of a prima



         23   facie showing with the thought that, you know, again,



         24   the big, big, big picture here is that the balance



         25   that's going on is the balance between achieving
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          1   appropriate and necessary standards to protect the



          2   parent -- the terminated parent's rights versus not



          3   prolonging the process so much that the interests of the



          4   children involved are being compromised because their



          5   living circumstances and the identification or ability



          6   of a parent to participate in their lives is being kept



          7   in limbo for prolonged period of time due to litigation.



          8                 So that's kind of the balancing of



          9   interests that we discussed in a couple of different



         10   contexts.



         11                 So in this context, the balance in



         12   question is, you know, should it really be left as this



         13   draft rule is in terms of putting it in the court's



         14   judgment whether or not a remand and abatement is



         15   appropriate, whether or not a sufficient showing has



         16   been made, or should there be some additional weight on



         17   that in terms of requiring a prima facie case or



         18   something along those lines.



         19                 Again, appellate court is not going to be



         20   constitutionally able to make any fact findings about



         21   anything, but it would be able to make a determination



         22   about whether it should be remanded to the trial court



         23   for whatever fact findings are needed to address an



         24   ineffective assistance claim.



         25                 So those are the current pieces of the
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          1   discussion that the subcommittee would ask for guidance



          2   on from the committee as a whole.  But, again, Chip,



          3   before we start off that discussion, I'd like to invite



          4   anybody else on the subcommittee to elaborate on



          5   anything that they think is needed.



          6                 CHAIRMAN BABCOCK:  Yep.  Subcommittee,



          7   you're on.



          8                 Pam.



          9                 MS. BARON:  Yeah.  First, let me thank



         10   Bill for continuing to head this up.  It really is very



         11   complicated because we're balancing so many interests



         12   and trying to do it in as efficient a way as possible,



         13   and it's very difficult to do all of that.



         14                 In terms of moving the process along, I



         15   guess I would add that I do think if we do go with the



         16   ability to challenge in the direct appeal that I would



         17   at least in a comment, if not as a requirement of the



         18   motion, make clear that Strickland is the standard and



         19   that the motion has to show the elements of Strickland



         20   so that the Court of Appeals has something reasoned in



         21   front of it or that at least tries to parse out those



         22   elements and explain why there has been ineffective



         23   assistance of counsel.



         24                 It's a very high standard.  It's very hard



         25   to meet.  Most of these motions will get denied, will
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          1   not delay the appeal; but in those rare cases where it



          2   does happen, it would help if, you know, the Court of



          3   Appeals had very clear statements in the motion that let



          4   it triage these and decide which were meritorious and



          5   deserved an abatement.



          6                 It's a very short abatement to try and



          7   move the process along, but I would definitely want to



          8   see Strickland in the rule in some way.



          9                 CHAIRMAN BABCOCK:  Anybody else from the



         10   subcommittee?



         11                 Bill, you've done too good a job.



         12                 All right.  Justice Christopher.



         13                 HONORABLE TRACY CHRISTOPHER:  Well, the



         14   way it is currently written, we have good cause



         15   concerning an allegation of IAC, and to me, those things



         16   don't necessarily go together the way it's currently



         17   written.  So I don't know how to rewrite it, but to me,



         18   they're not the same.



         19                 I mean, so what are most of our IACs?



         20   Failed to object, failed to call a witness, screwed up



         21   the jury charge somehow.  Right?  Those are your main



         22   things.  Right?  Those are all objective:  Failed to



         23   object to something, failed to call a witness, hopefully



         24   that's objective at that point after you've had some



         25   time to talk to your client.  And, you know, you've
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          1   looked at the jury charge and it was a mess.  Those are



          2   all objective things.



          3                 Now whether trial counsel had some



          4   strategy, that's unknown to the appellate lawyer, right,



          5   which is why I'm concerned about these deadlines that



          6   you have in here.  That's an unknown.  What was the



          7   strategy?



          8                 Failing to call witnesses.  "Well, I



          9   talked to the witnesses, and they weren't going to be



         10   any good."  That also is going to be unknown generally.



         11   Right?



         12                 So to me, you know, I think it's a very --



         13   an allegation of IAC?  That's easy enough to make, but



         14   to actually prove in any sort of meaningful way what I



         15   see is cannot be done, and we cannot review it on three



         16   days.  I mean, you know, especially if it's, you know,



         17   "You didn't object to this critical piece of evidence."



         18   Well, that requires reading the whole record to



         19   determine whether this critical piece of evidence was



         20   really critical or not.



         21                 So I don't exactly know the best way to do



         22   it, but an allegation of IAC, that is something that we



         23   know.  Whether they can actually prove it is what the



         24   trial court is for because, you know, strategy of the



         25   defendant, like failed to call a witness, "They never
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          1   told me about the witnesses."  "I talked to the



          2   witnesses.  They were terrible."  All right.



          3                 You know, the second lawyer is not going



          4   to know that, for the most part.  Right?  They're not



          5   going to know the strategy.  So allegation may be a -- I



          6   don't know exactly how to say it, but I wouldn't say



          7   good cause and link it to an allegation.



          8                 CHAIRMAN BABCOCK:  Okay.  Thanks, Judge.



          9                 Lisa.



         10                 MS. HOBBS:  Okay.  So I'm sensing some



         11   tension between Pam and Judge Christopher of why is this



         12   so difficult.  Right?  Because, you know, Pam obviously



         13   wants some substance like "Strickland is the standard.



         14   Show the court of appeals that this is meaningful and a



         15   real problem before we disrupt this whole process and



         16   abate it."  And Judge Christopher is like "I can't do



         17   that in three days, like even a well-briefed motion,



         18   it's probably not going to be" -- and I sympathize with



         19   that completely.



         20                 I don't know where I fall on it because,



         21   you know, if it's really just based on an allegation,



         22   the problem is, well, everybody -- I don't mean -- I



         23   mean hopefully you have good appellate lawyers who are



         24   not going to make an allegation like this just to delay



         25   the process or, you know -- but there's a risk of that
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          1   at least.



          2                 So I was thinking more on Pam's side of



          3   that this motion would be a substantive motion that lays



          4   out probably not good -- I probably wouldn't use good



          5   cause.  I probably would do prima facie or something



          6   where they recognize the standard is high, they tell you



          7   why they think it's a problem here, and then the Court



          8   of Appeals, you know, needs to say "yay" or "nay," at



          9   least, "Well, we can't review the entire record, but you



         10   showed us enough, so we're going to send it back."



         11                 But Judge Christopher, it was -- I hear



         12   you that that's really hard for the appellate courts.  I



         13   probably still lean Pam and hope you don't get a lot of



         14   these, but that's -- I probably shouldn't say that to



         15   you.  You probably are like, "No.  Vote with the judge."



         16                 HONORABLE TRACY CHRISTOPHER:  I mean, you



         17   know, I just think that there are a lot of claims of



         18   ineffective assistance of counsel.  Right?  I mean,



         19   lawyers forget to object to things.  Lawyers have



         20   reasons they didn't call witnesses.  You know, lawyers



         21   might not know about the correct way to submit a case to



         22   the jury, but, you know, you got to figure out



         23   ultimately whether, A, there was an excuse for not



         24   objecting or not calling a witness, and then, B, whether



         25   it would have made a difference at the end of the day.
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          1                 MS. HOBBS:  So do you think --



          2                 HONORABLE TRACY CHRISTOPHER:  And making a



          3   difference at the end of the day, you know, on three



          4   days is just not doable.



          5                 MS. HOBBS:  Yeah, and then I guess the



          6   third category would be jury charge issues.



          7                 HONORABLE TRACY CHRISTOPHER:  And even



          8   then, you know, even if there is a jury charge issue,



          9   sometimes, you know -- well, it's very interesting.



         10                 So on the criminal side, jury charge error



         11   is almost never error.  On the civil charge jury charge



         12   error is always error.  So, I mean, you know, reversible



         13   error.



         14                 So, you know, it's kind of an



         15   interesting -- if we're using Strickland IAC standards



         16   and then we are imposing a civil jury charge standard,



         17   it's just going to be different.



         18                 MS. HOBBS:  Okay.  So I'm just



         19   sympathizing.  I'm not -- and open-minded to what other



         20   people have to say on that.  I have a few other



         21   comments.



         22                 I don't like that if the Court of Appeals



         23   doesn't rule on the motion for remand, it's denied by



         24   operation of law; but, again, this is one of those



         25   things like, well, it can't really be granted -- like we
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          1   need something, if they don't rule.  And of the two,



          2   denied is -- but it just seems to me if this is the one



          3   time that the terminated parent has an opportunity to



          4   raise that they had ineffective assistance of counsel at



          5   trial, it's hard that it could just like fall off some



          6   conveyor belt without them ever knowing whether the



          7   Court of Appeals actually took their comment -- like



          8   that just kind of bothers me from a policy level.  It



          9   might bother me even from a due process level.  So I'm



         10   just pointing out things that bother me without telling



         11   you the solution or even how I would vote.



         12                 And then I noticed in the rule that, first



         13   of all, I'm not sure we need to be told that the hearing



         14   needs to be recorded, but maybe; but then "the trial



         15   court shall make findings of fact as to whether



         16   appellant was prejudiced."  So why just the one prong,



         17   like why don't they need to show that it was significant



         18   error or whatever the first prong is?  Like, why are



         19   we -- like, what if there's a dispute -- I don't know.



         20   I can just see -- it's a two-prong test, and we're just



         21   telling them to make findings on one prong.  And it



         22   seems like I can imagine a situation -- though, when I'm



         23   put on the spot right now, I'm not imagining it -- where



         24   there could be also a factual dispute about both.  So



         25   that just -- I highlighted that as I was reading through
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          1   it.



          2                 And I think that's currently my comments,



          3   although I will not promise that those will be my only



          4   comments for the rest of this discussion.



          5                 CHAIRMAN BABCOCK:  Thanks, Lisa.



          6                 Bill.



          7                 HONORABLE BILL BOYCE:  So to follow up on



          8   Lisa's last point, I need to confess to my inaccuracy of



          9   typing, that the proposed rule refers to findings of



         10   fact as to whether any counsel rendered deficient



         11   performance on behalf of appellant and whether appellant



         12   was prejudiced.  So that -- mea culpa.  That's my



         13   typing.



         14                 I wanted to follow up on -- to Justice



         15   Christopher's question because sort of the fork in the



         16   road that I think the subcommittee identified, and now



         17   we're starting to explore, is that, yeah, the short time



         18   frames are challenging.  Okay?  They're going to be



         19   challenging for a Court of Appeals if you went with this



         20   form of rule as is.



         21                 And so really the balancing question is:



         22   You know, are those concerns better addressed by



         23   elongating the time frames that are contained in this



         24   rule in keeping a mechanism for doing this in the



         25   context of a direct appeal.  So it's not three days.
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          1   It's X number of days and an abatement is Y number of



          2   days and so on and so forth, or is it better to channel



          3   this discussion towards an equitable or other collateral



          4   attack after the direct appeal is over.



          5                 And that takes us back to the balancing of



          6   interests about whether the rules should be set up to



          7   emphasize additional time to review these claims,



          8   recognizing it's a difficult standard, while keeping the



          9   ultimate determination about the parents' rights and the



         10   children's relationship in limbo for a longer period of



         11   time, or potentially in limbo for a longer period of



         12   time.



         13                 And so that's a long-winded way of asking



         14   this question, which is:  If the time frames can be



         15   adjusted to some doable, reasonable amount of time, you



         16   know, is that preferable, or is the sense of the



         17   committee that we really need to avoid trying to



         18   shoehorn that into the direct appeal and deal with it



         19   some other way?  That's kind of a threshold question.



         20                 CHAIRMAN BABCOCK:  Pam.



         21                 MS. BARON:  Yeah, I wanted to make the



         22   correction that Bill made because that did get left out.



         23                 And my other question is, you know, this



         24   isn't an area where any of our subcommittee practices,



         25   so we're doing our best.  We have been consulting with
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          1   some people who do more of this than we do.



          2                 But in terms of ineffective assistance of



          3   counsel, we are look -- this is only cases that are



          4   brought by the State to terminate the parent-child



          5   relationship or to impose some type of conservatorship,



          6   so it's a very limited class of cases.



          7                 I would assume that the jury charges are



          8   pretty standard in these cases.  Lisa is shaking her



          9   head.  No, they're not?  Okay.  So I was wondering --



         10                 MS. HOBBS:  Well, no, just -- and I know



         11   I'm out of turn here, but just to answer that, the



         12   problem is this law is developing so quickly.  There's



         13   been more emphasis on this area of law, and the statutes



         14   are changing, like I think they just changed last



         15   session even.  So it's just sort of what I would call



         16   like radical movements of just judicial awareness of



         17   issues and also legislative awareness of issues and



         18   rights that weren't even recognized, you know, ten years



         19   ago.



         20                 So I just think that -- like we have --



         21   Karlene Poll does a big part of our docket, are these



         22   termination appeals, and we are -- I mean, it's easy to



         23   see jury charge error and all kinds of problems, but



         24   it's just because it's just moving really quickly right



         25   now.  That will pause at some point, but right now it's
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          1   moving quickly, in my opinion.



          2                 MS. BARON:  Okay.  That's very helpful.



          3   Thank you.



          4                 CHAIRMAN BABCOCK:  Justice Gray.



          5                 HONORABLE TOM GRAY:  This is going to be



          6   sort of scatological to try to respond to some of the



          7   different comments by the different speakers.  And I was



          8   going to try to not say anything at all, but -- today on



          9   this, but here I am.



         10                 One of the first questions that will need



         11   to be decided or addressed is who can file this motion



         12   because hybrid representation is a problem that refers



         13   to a litigant that is represented by appointed counsel,



         14   cannot appear and represent themselves.  The situation I



         15   expect to see most often is an Anders brief filed in a



         16   termination of counsel -- in a case by counsel and then



         17   at that point, the litigant wants to complain about



         18   counsel either trial or appellate or both.  And so



         19   that's going to be a problem.



         20                 As far as the Strickland standard, it



         21   definitely cannot, should not, no way-no how, apply to



         22   the motion.  The motion needs to be more in the nature



         23   of a probable right of recovery or, in this context, a



         24   plausible ineffective assistance of counsel gets you the



         25   remand if that's what you choose to do and the way you
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          1   decide to approach this problem.  The Strickland



          2   standard is to give the relief not to get to the



          3   hearing.



          4                 I guess one of my observations is that the



          5   most common two ineffective assistance of counsel, one,



          6   that we see argued; two, that we have actually seen in



          7   practice, is the failure to timely file the notice of



          8   appeal because they relied either on the 30-day rule and



          9   that it was a 30-day, so they missed the 20-day for



         10   accelerated appeals or they missed the -- miss it



         11   because they think one of the motions for rehearing or



         12   motion for new trial or to modify the judgment extended



         13   the time frame when, in fact, it doesn't because it is



         14   an accelerated appeal, and this won't help us there



         15   because this is -- excuse me -- because this is all on



         16   direct appeal.



         17                 If I was going to approach this problem, I



         18   would focus where Bill ended his last remark:  Is this



         19   the place to do it, in the direct appeal?  And I would



         20   contend that it is not.  If you allowed the appeal to



         21   proceed -- let me make one other observation first.



         22                 In the criminal arena as Bill started off,



         23   we don't even get these substantive, ineffective



         24   assistance of counsel claims effectively prosecuted



         25   through a motion for new trial when they have 90 days to
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          1   present their arguments in a motion for new trial



          2   hearing.  So the suggestion that you're going to be able



          3   to get this within 20 days after the record is filed I



          4   just think is not going to happen.



          5                 But I will say that if you want at least



          6   to have a procedure there that will catch the most



          7   egregious of these, I would argue that you should allow



          8   a motion for new trial to be filed in the trial court



          9   proceeding and let it continue to develop on an



         10   ineffective assistance of counsel claim while the



         11   district appeal is pending.  It would almost be like an



         12   original proceeding, the -- a habeas-type proceeding --



         13   filed in the trial court that doesn't extend the time to



         14   file the notice of appeal, but you pursue that entirely



         15   separated from the direct appeal of the merits of the



         16   case.  Once you get -- and it ought to be long enough



         17   that you can actually get the record in the appeal and



         18   allow this ineffective assistance of counsel or



         19   proceeding to be pursued simultaneously with the direct



         20   appeal.



         21                 Whatever you do with regard to the timing



         22   and the methodology, you've got to remember that there's



         23   a statute out there -- it's Family Code 161.211 -- that



         24   affects the time within which a direct or collateral



         25   attack on a termination order can be effective.
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          1                 And I don't know if this will cause us to



          2   bump into that or not, but it is a -- it sort of always



          3   has suggested to me that there is an opportunity for a



          4   collateral attack that could be pursued simultaneously



          5   with the direct appeal.



          6                 And I'm going to quick scan my notes real



          7   quick.  And, of course, I agree wholeheartedly with



          8   Judge Christopher that the three- and seven-day and then



          9   with what Lisa said, the seven-day default to a denial,



         10   is just -- I can't gather together three judges in three



         11   days, I mean, much less try to get a ruling.  So, I



         12   mean, that just is a really unworkable time frame.



         13                 Scanning my notes quickly, I think that



         14   covers most of the points I was going to try to make.



         15   And I apologize for even reengaging, but this is just



         16   not an area that -- I mean, because you're going to get



         17   into Anders cases, and that is going to be what triggers



         18   the terminated parent to say, "Wait a minute.  Wait a



         19   minute.  We need to talk to these witnesses that you --



         20   "You didn't prepare the case at all."  And then you go



         21   back into that whole investigation process, which is one



         22   of the big issues that is being kind of brought to the



         23   forefront in Anders cases or in criminal cases



         24   ineffective assistance of counsel now.  Did you talk to



         25   this witness?  Did you pursue this line of defense on
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          1   punishment?



          2                 And so trying to even get this done on a



          3   dual-track system in 180 days after the trial judge



          4   renders the order is, I will say, an impossible task,



          5   but it -- you know, we've been asked to do that before



          6   and accomplished it, so --



          7                 CHAIRMAN BABCOCK:  Sure.  Thank you,



          8   Judge.



          9                 Richard Orsinger.



         10                 MR. ORSINGER:  Thank you, Chip.  I wanted



         11   to say that -- well, first of all, to address Pam's



         12   inquiry, there's been a lot of foemen in this area



         13   recently because some Courts of Appeals in Texas ruled



         14   that it was unconstitutional to submit termination cases



         15   on broad form, and they would require that you have



         16   individual questions for each parent and each child.



         17   And that was one of the things that the task force --



         18   House Bill 7 Task Force addressed and I think has been



         19   implemented.



         20                 Maybe things will settle down, but there's



         21   been some turmoil in the area.  There was a lot of



         22   charge error waiver for a period of time.  I'm not sure



         23   that isn't going to go on depending on how quickly the



         24   courts adopt it; but at any rate, for the time being,



         25   it's just been kind of an area of ferment.
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          1                 I felt that we needed to have this



          2   addressed on direct appeal because we just can't



          3   effectively address it collaterally like a habeas corpus



          4   in a criminal proceeding.  First of all, we don't want



          5   people bringing out-of-time collateral attacks to undo a



          6   placement, or a termination and placement, that has been



          7   affirmed by the Court of Appeals and reviewed/denied by



          8   the Supreme Court and then all of a sudden how many



          9   months later, somebody's raising ineffective assistance



         10   of counsel and undoing all of that?



         11                 I think we need to resolve the case



         12   permanently with the direct appeal, either this removal



         13   is solid and you can place the child for adoption or



         14   it's not, but we need to know that, in my opinion, at



         15   the end of the appeal.



         16                 Secondly, what would be the mechanism for



         17   the appointment of a lawyer in the collateral proceeding



         18   and someone wakes up and says, "I think I was



         19   ineffectively represented.  This Court of Appeals says



         20   all my error was waived."  So what do they file a motion



         21   with the trial court that doesn't have jurisdiction



         22   asking for the appointment of an attorney?  Where's the



         23   money going to come from?  What is -- I just don't see



         24   how there's any mechanism for a lawyer to bring -- for



         25   an indigent parent -- an out-of-time collateral attack.
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          1                 On the criminal side, at least there's



          2   some private institutions and law schools that will do



          3   that pro bono, but I don't think so, not here in this



          4   area.



          5                 However, the dual tracking that Justice



          6   Gray -- Chief Justice Gray suggested is very intriguing



          7   to me -- I had never even thought of that before.  We



          8   discussed on the House Bill Task Force about lengthening



          9   the motion for new trial period so that a newly



         10   appointed lawyer could investigate the claim of



         11   ineffective assistance both from the standpoint of



         12   failing to develop the case properly, which would be



         13   calling witnesses like Justice Christopher said, or just



         14   failure to object, which if you're newly appointed, you



         15   won't know that there was a failure to object until you



         16   have a transcript of the trial, the clerk's record.



         17                 So the idea of dual tracking with a



         18   lengthened period to file a motion for new trial and a



         19   lengthened period to develop the evidence with the



         20   powers, like deposition authority, for example, to take



         21   the deposition of these supposedly key witnesses that



         22   could have been called but weren't, to allow you to make



         23   your motion for new trial record and send that up while



         24   the case is already being evaluated on the normal, you



         25   know, maybe that's the best way to combine the two.
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          1                 Rather than slow the direct appeal down to



          2   allow this evidentiary second look, run it in parallel



          3   and then have the court -- at the end of the day, the



          4   Court of Appeals will issue one judgment on both claims.



          5                 And there may be some scheduling problems.



          6   I know that the Court of Appeals justices, in



          7   particular -- one in particular was -- we need -- any



          8   time we add to the delay of the appeal, we need to add



          9   to their disposition period of the case because they're



         10   going to get crowded at the end.  If we give them time



         11   on the front end to develop all this, they're running



         12   out of time to hand down their opinion.  And so that was



         13   why the task force recommended that we add onto their



         14   six-month deadline whatever additional time we give.



         15                 So having said all that, I feel strongly



         16   against a writ of habeas corpus, out-of-time collateral



         17   review, but I'm intrigued by the idea of a dual track,



         18   where the ordinary appeal is on one track and the motion



         19   for new trial is on the other track.



         20                 Now what the criteria are to qualify for



         21   the motion for new trial?  I'm inclined to say it either



         22   ought to be prima facie, showing that it believed it



         23   would be warranted, or maybe something slightly stronger



         24   but certainly not the standard by which you would



         25   ultimately rule on the complaint when you're on the
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          1   panel on the Court of Appeals.  That's too much to



          2   require in a showing that -- that's that preliminary.



          3                 Thank you, Chip.



          4                 CHAIRMAN BABCOCK:  You bet, Richard.



          5   Thank you.



          6                 And there has been a chat exchange between



          7   Lisa Hobbs and Justice Gray, Lisa asking what the family



          8   code provision was regarding collateral attacks, and



          9   Justice Gray indicating it's Family Code



         10   Section 161.211.



         11                 So with that, we'll go to Justice



         12   Christopher.



         13                 HONORABLE TRACY CHRISTOPHER:  I like



         14   Justice Gray's two-track system because I, you know,



         15   think the three days and seven days, it's impossible to



         16   prove ineffective assistance in that period of time.



         17                 And so if the, you know, second stage, the



         18   motion for new trial would have to be filed -- based on



         19   IAC would have to be filed 20 days after the record is



         20   filed and then, you know, deadlines after that.  I'm not



         21   certain I would do one, you know, final appeal, but I



         22   might track it as two different cases, you know, just



         23   because -- kind of treat it like a habeas just from a --



         24   I don't know what I can say, just for an internal



         25   recordkeeping, I think it would be better.  And plus if
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          1   the -- well, for example, if the Court of Appeals for



          2   some reason was going to reverse the regular case, we



          3   don't even have to get to the IAC.  Right?  So, I mean,



          4   we shouldn't be holding up the whole case on the IAC



          5   allegation that's going down a little separate track



          6   from ours.



          7                 So I think it's an intriguing idea.  It



          8   would take a little bit of work.  It's basically a



          9   habeas proceeding within a really short period of time.



         10                 CHAIRMAN BABCOCK:  Great.



         11                 Bill.



         12                 HONORABLE BILL BOYCE:  I wanted to come



         13   back to Chief Justice Gray's observation about how a



         14   lot, perhaps most, of these IAC claims are going to be



         15   triggered by the Anders brief.  An Anders brief is the



         16   last stage of this discussion or the second-to-last



         17   stage, but I guess what I'm trying to figure out is how



         18   a dual-track system would work if you've got Track 1,



         19   which is the direct appeal, the main appeal, Anders



         20   brief is filed, there's no nonfrivolous basis to go



         21   forward here, and the basis for that is, you know, all



         22   the purported error was waived or whatever.



         23                 And then you've got a simultaneous track



         24   addressing ineffective assistance before the Court of



         25   Appeals decides whether or not the case is going to get
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          1   ended on Anders grounds.  I'm just -- I'm getting



          2   confused about how that might work.



          3                 CHAIRMAN BABCOCK:  Justice Christopher.



          4                 HONORABLE TRACY CHRISTOPHER:  Well, I mean



          5   to me an Anders brief will say, you know, they didn't



          6   object, but they should also be, you know, thinking is



          7   that ineffective assistance of counsel, when, you know,



          8   they're going through the Anders brief.



          9                 So, I mean, we could certainly include as



         10   a requirement of an Anders brief in these cases that I



         11   found no evidence of ineffective assistance of



         12   counsel -- I mean, that's supposed to be kind of in



         13   there anyway -- that would warrant this, you know,



         14   habeas procedure.  You know, I just think that would



         15   have to be a potential requirement of any Anders brief.



         16                 I do think that like -- and this is what



         17   we've done occasionally at the Fourteenth Court, if we



         18   get an Anders brief by the same lawyer who tried the



         19   case, okay, we do not accept that.  We send it back and



         20   tell the judge to appoint another lawyer to look at it,



         21   right, because one of the jobs that the lawyer is



         22   supposed to do is to look for IAC.  So, you know, if



         23   he's the lawyer who tried it and then the lawyer on



         24   appeal saying "Nothing to see here," we've sent it back



         25   for a new lawyer.
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          1                 CHAIRMAN BABCOCK:  What if you get a



          2   brief, an Anders brief, by a different lawyer, so you



          3   don't have the -- you know, somebody grading their own



          4   paper, and the Anders brief miscites the record on a



          5   critical point -- for example, it says there's no basis



          6   to reverse because the father admitted that he beat the



          7   kid every day and really didn't care much about him



          8   anyway, where the record shows that that's exactly



          9   wrong.  He said, "I never beat him and I love him to



         10   death."  Is that ineffective assistance, and how do you



         11   handle that?



         12                 HONORABLE TRACY CHRISTOPHER:  When we



         13   review an Anders brief, we review the record.  And if we



         14   see that they have missed an issue or incorrectly cited



         15   what the case is about, we again send it back for a new



         16   attorney to write a new brief.  And, you know, a couple



         17   of times -- we've done it several times, but, you



         18   know -- and, I mean, that's just what has to be done



         19   because --



         20                 CHAIRMAN BABCOCK:  I know, but --



         21                 HONORABLE TRACY CHRISTOPHER:  -- you can't



         22   tell a lawyer, "Well, you screwed up.  Now write me a



         23   good brief."  It's just better to get another lawyer to



         24   write it.



         25                 CHAIRMAN BABCOCK:  Is that practice
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          1   consistent in the Courts of Appeals across Texas?



          2                 HONORABLE TRACY CHRISTOPHER:  I think so.



          3   I'm not sure about the if you were the lawyer who tried



          4   the case, you can't file an Anders brief.  I'm not sure



          5   if that practice is consistent across the other Courts



          6   of Appeals.



          7                 CHAIRMAN BABCOCK:  But the situation I



          8   described where a separate new lawyer just absolutely --



          9   I mean, he's ineffective --



         10                 HONORABLE TRACY CHRISTOPHER:  Yes.



         11                 CHAIRMAN BABCOCK:  -- I mean, he messes up



         12   the appeal.



         13                 HONORABLE TRACY CHRISTOPHER:  Yeah.



         14                 CHAIRMAN BABCOCK:  Okay.



         15                 HONORABLE TRACY CHRISTOPHER:  We send it



         16   back.



         17                 CHAIRMAN BABCOCK:  Justice Gray.



         18                 HONORABLE TOM GRAY:  Well, to directly



         19   answer Bill's question about the Anders brief triggering



         20   it, I'm talking about -- and this overlaps with one of



         21   my other comments about hybrid representation.



         22                 The only time that the litigant gets to,



         23   in effect, directly address the court is when they get a



         24   chance to respond to -- well, I started to say motion to



         25   withdraw, but the Supreme Court nixed that part of the
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          1   Anders process in termination cases.



          2                 But when the appointed attorney files the



          3   brief that says "There's nothing here to see," the



          4   parent gets to file a response.  The parent, that is the



          5   first time that they can officially address the court



          6   and raise these issues that they may want to say "Either



          7   my trial lawyer or my appellate lawyer were ineffective



          8   for these reasons."



          9                 Yes, in the Anders process, that gets



         10   trapped in what Tracy is talking about where we, as a



         11   court, review what the counsel did and what happens at



         12   trial to make our independent evaluation of whether or



         13   not there was a meritorious issue to raise on appeal.



         14                 But if we're going to allow at this point



         15   a ineffective assistance of claim double track, where



         16   can you move that off?  And I'm not saying that it's



         17   going to necessarily arise in the Anders context only.



         18   I'm just saying that the person or lawyer raising the



         19   ineffective assistance of counsel does not need to be



         20   the trial counsel, does not need to be the existing



         21   appointed trial counsel -- excuse me -- appellate



         22   counsel.



         23                 I hadn't thought that deeply into it, but



         24   I can see the complaint about the lawyer first coming to



         25   the appellate court's attention as part of the response
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          1   by the litigant, by the parent, in that response to the



          2   Anders briefing.



          3                 CHAIRMAN BABCOCK:  Okay.  Thanks, Judge.



          4                 Richard Orsinger.



          5                 MR. ORSINGER:  Chip, I just wanted to ask



          6   the justices on the Zoom conference:  Does the Court of



          7   Appeals have the power if they spot what they believe is



          8   ineffective assistance of counsel to remand and ask for



          9   the trial court to appoint someone to brief that, and



         10   secondly, does that ever happen -- has that ever



         11   happened?  Do they have the power and do they ever do



         12   it?



         13                 HONORABLE TOM GRAY:  At what level?  The



         14   appellate attorney or the trial counsel?



         15                 MR. ORSINGER:  No, it would be the Court



         16   of Appeals is reading the brief and they can see the



         17   waiver of error or they can see the strategic or



         18   tactical mistakes and decide that this wasn't a fair



         19   trial or that wasn't due process.  Does the Court of



         20   Appeals have the ability to say on their own, "We would



         21   like to remand this to the trial court to appoint a new



         22   appellate lawyer"?



         23                 CHAIRMAN BABCOCK:  Sua sponte.



         24                 HONORABLE TOM GRAY:  Is the appeal an



         25   Anders appeal or a merits-based appeal?
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          1                 MR. ORSINGER:  I guess I don't know.  Do



          2   you think the Court has the power to, just sua sponte,



          3   to remand for an investigation of ineffective



          4   assistance?



          5                 HONORABLE TOM GRAY:  No, but if it's an



          6   Anders case, we would.



          7                 MR. ORSINGER:  Okay.  But if it's a



          8   court-appointed brief, you don't have that power, you



          9   think, huh?



         10                 HONORABLE TOM GRAY:  I don't think so.



         11                 MR. ORSINGER:  Okay.



         12                 HONORABLE TOM GRAY:  It's not an issue



         13   that's been presented to us, and we'd have to get there



         14   some other way.



         15                 CHAIRMAN BABCOCK:  Just to follow up



         16   Richard's hypothetical, if you're reviewing the record



         17   and on the face of the record the trial counsel has



         18   been, beyond all shadow of a doubt, ineffective -- I



         19   mean, he's asleep; he's swearing in court; he's -- you



         20   know, he's being mean to his client on the witness



         21   stand -- you don't have the power to remand it for an



         22   ineffective assistance inquiry?



         23                 HONORABLE TRACY CHRISTOPHER:  No.  I mean,



         24   if the lawyer doesn't bring it up as a point on appeal,



         25   we cannot.  Right?  If the lawyer brings it up as a
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          1   point on appeal that there was ineffective assistance of



          2   counsel --



          3                 CHAIRMAN BABCOCK:  Of course.



          4                 HONORABLE TRACY CHRISTOPHER:  -- on



          5   occasion, we grant those.  The vast majority of the



          6   time, we say, in our opinion, the evidence is not



          7   developed on this point, and, you know, see you later.



          8   But because in the criminal context, they have the



          9   habeas.



         10                 CHAIRMAN BABCOCK:  Yeah.



         11                 HONORABLE TRACY CHRISTOPHER:  Right?



         12   Where they could develop the evidence later.  Here, you



         13   know, we don't have that, so that is something that you



         14   might -- that we need to think about.  Right?



         15                 CHAIRMAN BABCOCK:  Right.



         16                 MR. ORSINGER:  And, Justice Christopher,



         17   I'm not suggesting that you would reverse on an assigned



         18   error.  I'm suggesting that you might remand to the



         19   trial court with instructions to get a new appellate



         20   lawyer to raise that point of error so you can rule on



         21   it.  I know that sounds convoluted, but that would



         22   comply with the rules of appellate procedure, it seems



         23   to me.



         24                 HONORABLE TRACY CHRISTOPHER:  Well, you



         25   know, if a rule is written that says we can, I guess we
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          1   can.  I mean, I don't think we can at this point.



          2                 HONORABLE TOM GRAY:  Could we get another



          3   80 or so appellate lawyers if we're going -- I mean,



          4   appellate judges if we're going to start being the



          5   lawyers for the parties?



          6                 HONORABLE TRACY CHRISTOPHER:  I mean, we



          7   don't want to accidentally miss something.  Right?



          8                 CHAIRMAN BABCOCK:  We'll bring it up with



          9   the legislature.



         10                 HONORABLE TRACY CHRISTOPHER:  But, I mean,



         11   because you can look at a record and see they called no



         12   witnesses, and you might think to yourself, "Oh, come



         13   on.  Surely there was someone they could have called to



         14   say that this was a great mom or a dad, you know,



         15   something that they could have done," but we don't know



         16   that.



         17                 HONORABLE TOM GRAY:  But bear in -- and



         18   for the rest of the people that -- not like Jane and



         19   Tracy and myself and Justice Hecht that have seen a lot



         20   of these by now, understand that in many, many of these



         21   cases, even Rusty Hardin could not have kept the



         22   termination from happening.  I mean, it's going to



         23   happen folks.  I mean, it is just there.



         24                 Now, I have seen one in particular that it



         25   should not have happened like it did because there was
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          1   literally no evidence introduced into the record upon



          2   which to base a termination, period, but that was not



          3   presented as an issue on appeal that I could deal with.



          4   Now, I still was in the dissent in that case, but there



          5   were other issues that -- but I'm just telling you, like



          6   Tracy said, there are times when we can see a problem,



          7   but there is not a way for us to get to it.  And



          8   usually -- and I will say 999 out of a thousand times,



          9   it would not affect the result in the case.



         10                 But there was a -- there may have been



         11   malpractice, there may have been ineffective assistance,



         12   but it is not to the point that it would have affected



         13   the result in the case even if they had done what they



         14   should have done.



         15                 HONORABLE TRACY CHRISTOPHER:  Yeah.  And,



         16   you know, sometimes in the criminal -- on the criminal



         17   side when we have the, you know, failure to present



         18   witnesses, failure to investigate, it's almost always in



         19   the sentencing aspect that there is any sort of reversal



         20   for a new, you know, sentencing hearing.



         21                 Usually, like I was talking about, "Well,



         22   isn't there some witness that you could have called to



         23   say you were a good parent," the vast majority of the



         24   other evidence, even if you called that one witness to



         25   say, "Oh, she was really a good parent," would not meet
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          1   the Strickland standard.  Right?  It just would not be.



          2                 So lately we've been having trouble with



          3   clients not showing up and how lawyers are handling that



          4   in the situation, so that's an interesting question in



          5   these cases.



          6                 CHAIRMAN BABCOCK:  Yep.  Lisa.



          7                 MS. HOBBS:  Chief Justice Gray, I really



          8   like your idea of the sort of dual track.  I don't think



          9   there's anything really the House Bill 7 group looked



         10   at.



         11                 I'm kind of -- I mean, I'm -- Judge Boyce,



         12   I do think about your question too with how this works,



         13   and I think that's part of the problem.  Right?  It's



         14   like we're asking a trial judge to say, "Yeah, it was a



         15   big deal, they really, really, really messed up, and



         16   it's prejudicial."  And sometimes we won't know if it's



         17   prejudicial because we don't know how the direct appeal



         18   is going to end up.  Right?



         19                 So in your mind, Judge Gray, would the



         20   trial judge just like take a gander about, like, how



         21   this is going to come out and that it's probably going



         22   to get affirmed and not reversed and ship it on up so



         23   that they can be on parallel tracks, or would the trial



         24   court maybe have, like, some ability to abate the



         25   ineffective assistance of counsel habeas, or whatever
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          1   we're going to call it, so that we can wait and see what



          2   the appellate courts do on the direct appeal?



          3                 HONORABLE TOM GRAY:  I personally would



          4   try to get the ineffective assistance of counsel case



          5   out in front of the direct appeal myself; but, you know,



          6   I would just pursue them completely -- you can't do them



          7   completely independent, but one of them's going to get



          8   to the finish line first, and I don't really think that



          9   it would matter.  I mean, it's because if you get to the



         10   finish line on the direct appeal and it's an affirmance,



         11   that doesn't necessarily -- it may even help the habeas



         12   case on ineffective assistance of counsel.



         13                 MS. HOBBS:  No, affirmance would, but



         14   reversal would not.



         15                 HONORABLE TOM GRAY:  Well, that just --



         16   that would just potentially moot it and hopefully the



         17   trial court wouldn't appoint the same counsel again, but



         18   at the same time, maybe the trial counsel that was



         19   ineffective the first time may know where the land mines



         20   are buried the second time.  I mean, it's --



         21                 (Simultaneous discussion)



         22                 HONORABLE TRACY CHRISTOPHER:  On the other



         23   side, in the habeas, the judge might say, "Okay, I'll



         24   give you a new trial."



         25                 HONORABLE TOM GRAY:  Exactly, and moot the
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          1   direct appeal entirely.



          2                 HONORABLE TRACY CHRISTOPHER:  Right.



          3                 HONORABLE TOM GRAY:  So I would not say



          4   that one has to be pushed before the other --



          5                 MS. HOBBS:  Okay.



          6                 HONORABLE TOM GRAY:  -- as a matter of the



          7   rule.  Just set them up as separate tracks.



          8                 I mean, the one thing you're going to need



          9   that's different than a traditional motion for new



         10   trial -- and remember that in a criminal case that to



         11   get an evidentiary hearing on a motion for new trial,



         12   you have to present in the motion that you need an



         13   evidentiary hearing.  It has to be something upon which



         14   you need to develop evidence to be able to get that --



         15   to be entitled to the hearing; but in this arena, you're



         16   going to need more time between the time that the motion



         17   for new trial is filed and the time it is overruled by



         18   operation of law because to really make that a



         19   meaningful track, you have to have the trial court



         20   record.  That's the only way that makes sense.  Just



         21   like normally in the criminal arena, after the direct



         22   appeal is over, then you go back and you wade through



         23   the record.



         24                 And that's why these writs for, you know,



         25   capital punishment go on for decades after the fact
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          1   because they go back through in detail everything --



          2   re-talk to the witnesses, re-interview them, you know.



          3   You do all that two or three times, and it takes time to



          4   do that.



          5                 I'm not talking about taking that long,



          6   even though terminations have been called the death



          7   penalty of --



          8                 MS. HOBBS:  No, but you've actually raised



          9   a good issue to your -- and, again, I like your idea.



         10   I'm just trying to, like -- I'm not trying to pin you



         11   down.  I'm just trying to, like, decide if it's worth



         12   Judge Boyce's time to explore, but -- okay.  So we need



         13   the record.  We can -- so I don't know if by rule we can



         14   extend the trial court's jurisdiction.  So I guess some



         15   motion would be like preemptively filed to -- maybe we



         16   can.  Maybe I'm wrong on that.  Maybe -- I'm just trying



         17   to think about what is the basis of plenary power --



         18                 MR. ORSINGER:  I think it's Rule 329b,



         19   Lisa.



         20                 MS. HOBBS:  It's just rule based?



         21                 MR. ORSINGER:  I thought it was.



         22                 (Simultaneous discussion)



         23                 MS. HOBBS:  That's probably right.



         24                 MR. ORSINGER:  The terms of court are



         25   statutory, but -- I don't have my rule book right here,
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          1   but I've always looked at 329b as the --



          2                 (Simultaneous discussion)



          3                 MS. HOBBS:  Oh, no, we all look at 329b



          4   for sure, but I'm just wondering if -- like, if 329 --



          5   if there's a statute that supports -- like can we jack



          6   with that by rule, or was that set up by a statute or



          7   something?  But if plenary power is a judicially created



          8   doctrine, then I don't see a -- I was just -- I'm sorry,



          9   I'm thinking out loud, and I probably shouldn't be doing



         10   this on advisory committee, but -- this is probably a



         11   subcommittee conversation, so I'll stop.



         12                 HONORABLE TOM GRAY:  Well, as long as



         13   you're, you know, looking -- kicking the jurisdictional



         14   idea around, just remember that in (g) compels the



         15   Courts of Appeals to decide, at best, advisory



         16   decisions, or to make it at best an advisory decision,



         17   of something that might happen in the future.  And



         18   that's the case that requires us to look -- to write on



         19   D or E if it is challenged as a ground for termination



         20   because it might be used at some other point with some



         21   other child in the future to terminate on another



         22   statutory ground.



         23                 HONORABLE TRACY CHRISTOPHER:  I'm still



         24   bitter about that one.



         25                 HONORABLE TOM GRAY:  And it's purely an
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          1   advisory opinion.



          2                 Thank you, Tracy.  At least Tracy knows



          3   what I'm talking about.  The rest of y'all may have no



          4   clue, but --



          5                 MS. HOBBS:  No, I do.  I just disagree



          6   with you, so I'm just keeping my mouth shut.



          7                 CHAIRMAN BABCOCK:  At the risk of jumping



          8   into this three-way inside baseball conversation, Bill,



          9   once we are done with this, have we reached the end of



         10   the road of your work on appeals in parental termination



         11   cases, or do we have something else that we need to



         12   discuss?



         13                 HONORABLE BILL BOYCE:  Oh, there's more.



         14                 CHAIRMAN BABCOCK:  Okay.



         15                 HONORABLE BILL BOYCE:  So specifically



         16   Anders procedures and so forth and...



         17                 CHAIRMAN BABCOCK:  Yeah.



         18                 HONORABLE BILL BOYCE:  Also templates for



         19   briefs and opinions.



         20                 CHAIRMAN BABCOCK:  Okay.  We're not going



         21   to resolve that in the next ten minutes, I assume.



         22                 HONORABLE BILL BOYCE:  Doubtful.



         23                 CHAIRMAN BABCOCK:  Excuse me?



         24                 HONORABLE BILL BOYCE:  Doubtful.



         25                 CHAIRMAN BABCOCK:  Should we put this over
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          1   to our October meeting?



          2                 HONORABLE BILL BOYCE:  Pam is urgently



          3   waving, so I think maybe she should weigh in and then



          4   I'll make an observation.



          5                 CHAIRMAN BABCOCK:  Yeah.  Okay, Pam.



          6                 MS. BARON:  I just want to say, this has



          7   been very educational for our subcommittee.  And I



          8   really want to thank Justice Gray and Justice



          9   Christopher for their insights on how it works on a



         10   daily basis.



         11                 I do think -- you know, it's intriguing to



         12   think about having the sort of parallel proceedings.



         13   The problem is is it doesn't necessarily avoid an



         14   ineffective assistance of counsel claim later after the



         15   appeal is concluded either complaining about the



         16   appellate lawyers' activities or whatever.  So we'll



         17   still be getting into this, and then the question is



         18   does it make sense to have two different basically sort



         19   of parallel habeas proceedings, one that is ongoing at



         20   the same time as the direct appeal and then one that's



         21   at the very end after everything is over.



         22                 So I guess if everybody would give that



         23   some thought, we are running out of time, so we probably



         24   can't discuss that today; but these are very complicated



         25   issues, and you have given us new insight.  I'm not sure
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          1   that we have a perfect solution.



          2                 Bill?



          3                 HONORABLE BILL BOYCE:  I guess what would,



          4   I think, help guide the subcommittee's further



          5   deliberations is whether it is the sense of the



          6   committee that it would like the subcommittee to try to



          7   see whether this dual tracking is really feasible or



          8   not.  Mechanically, I'm still tripping over some stuff,



          9   but that doesn't mean, you know, the issue should be



         10   dropped.



         11                 So I don't know if I'm calling for a vote,



         12   but I've heard some expressions of enthusiasm for



         13   looking at this.  We're happy to look at this, this



         14   being a dual-track proposal, but Pam's point remains



         15   salient, which is even if we were to come up with the



         16   exquisitely perfect dual-track deal to go alongside the



         17   direct appeal, that's probably not going to cover every



         18   conceivable type of IAC circumstance that could arise,



         19   and so we're still looking at some kind of post-appeal



         20   collateral attack for some circumstance.  Maybe it's a



         21   narrow circumstance, but I'm -- unless I'm missing



         22   something, I'm not sure how we avoid having to do that.



         23                 CHAIRMAN BABCOCK:  Yeah.  Well, my own



         24   feeling, Bill, is that subject to being overruled by



         25   either Chief Justice Hecht or Justice Bland, I've heard
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          1   enough that it sounds like this could benefit from



          2   further study and discussion in our October meeting;



          3   but, as I say, I'm more than willing to be overruled by



          4   the members of the court if they've heard enough and



          5   don't want the subcommittee to expend the extra effort.



          6   So that's where I come out on it.



          7                 MS. HOBBS:  Chip, if I could just -- not



          8   to interrupt before the judges say anything, but I



          9   think -- you know, I think, Bill, you're going to have



         10   to do a post-appeal process anyway because we're all



         11   working under the assumption -- mostly, not every



         12   conversation, but most of the conversation here has been



         13   a separately appointed appellate counsel, and it has not



         14   been the case of the trial counsel like handling the



         15   appeal him or herself.



         16                 So I don't know how you get around not



         17   having, you know, some kind of true-up of where you



         18   effectively represented through the whole process under



         19   any circumstances, honestly.



         20                 So I would just -- I interrupted you,



         21   Chip, only because you were asking the judges whether



         22   it's worth the time, and I just wanted to add my thought



         23   that I think that time is going to be spent, and the



         24   question is:  Who falls into that procedure versus --



         25   yeah.
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          1                 CHAIRMAN BABCOCK:  Yeah.  And maybe I was



          2   inartful in the way I was posing the question.  It did



          3   not seem to me that we could have a vote of the full



          4   committee because I don't know what we could possibly



          5   vote on that would be meaningful, so that's really what



          6   I was -- where I was trying to be helpful, so that's



          7   where I come out.



          8                 HONORABLE NATHAN HECHT:  Well, for my



          9   part, I don't think we've got a solution, so I think we



         10   have to keep working.



         11                 CHAIRMAN BABCOCK:  Yeah.  Said in about



         12   five words what I was trying to get out.



         13                 HONORABLE NATHAN HECHT:  I think --



         14                 (Simultaneous discussion)



         15                 CHAIRMAN BABCOCK:  Justice Bland, would



         16   you like to dissent from the Chief there?



         17                 HONORABLE JANE BLAND:  No.  And I would



         18   say that what we're really talking about, whether we do



         19   it via an abatement or some other proceeding in the



         20   trial court, is sort of some sort of out-of-time



         21   evidentiary motion for new trial hearing.



         22                 And the criminal side, they allow those in



         23   cases, very rarely, but they allow them for notices --



         24   out-of-time notices of appeal and things like that.  And



         25   there was a whole series of cases called Jack where
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          1   people said, "Let's have this new trial hearing as part



          2   of the appeal," and the Court of Criminal Appeals said,



          3   "No, we're going to all do it by habeas."



          4                 But because habeas is just so problematic



          5   in these cases because it's not just the criminal



          6   defendant's rights that are at play, you know, query



          7   whether it's better to do what we're doing but do it in



          8   the context of the direct appeal, albeit with more time



          9   allotted to the trial court and the Court of Appeals to



         10   make a, you know, a reasoned determination about whether



         11   there's merit and, you know, whether there ought to be



         12   some sort of prima facie showing before you got that



         13   sort of extraordinary relief.



         14                 So I think we're all headed towards some



         15   process in the trial court.  It's just a question of



         16   what triggers it, when, and how long does everybody have



         17   to complete that process.



         18                 I continue to think that collateral



         19   attacks in these kinds of cases just have a whole host



         20   of problems that, you know, if we could find a solution



         21   where we could do it inside of the appeal, it would



         22   probably be good.



         23                 CHAIRMAN BABCOCK:  Thank you, Justice



         24   Bland.



         25                 So on October 8, which is still hopefully
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          1   going to be in person, we'll have seizure exemption



          2   rules and form as the number one item since we have a



          3   time deadline on that, and this matter will be our



          4   number two item on the agenda.  I'm saying that for



          5   Shiva so that she and I can keep track of these things.



          6                 And I think it's been, as usual, a



          7   terrific discussion today.  And the amount of work is



          8   just -- you know, that you-all put into this is



          9   mind-boggling and it's just fabulous.  And in the one



         10   minute left before we recess, Pam Baron and Robert Levy



         11   can second my gratitude to the full committee.



         12                 Go ahead, Pam.



         13                 MS. BARON:  Well, certainly that, but I



         14   did have a question on the October meeting.  Assuming



         15   it's in person, will there be any virtual options for



         16   old people who maybe shouldn't be traveling like me?



         17                 CHAIRMAN BABCOCK:  Yeah.  We were



         18   exploring and with, I think, some optimism and success,



         19   a virtual option for this meeting when we decided to



         20   hold it virtually.  And it's -- I was struck by the fact



         21   that if we can't do the technology for a hybrid, you



         22   know, in person and Zoom meeting at the Texas



         23   Association of Broadcasters, then where could we come up



         24   with the technology to do it.  So no definitive answer



         25   but optimistic that we can.  And we're going to try.  So
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          1   that's -- that answers that question.



          2                 Now Robert and then Professor Carlson, in



          3   the 30 seconds you have left --



          4                 MR. LEVY:  I just wanted to thank you for



          5   a great session, but really I have to know:  Where is



          6   Levi Benton?  Wakanda is not going to cut it.



          7                 CHAIRMAN BABCOCK:  No, it's not.  And it's



          8   just so wrong him being wherever he was.



          9                 HONORABLE LEVI BENTON:  I'm sorry.  I'm in



         10   Wakanda, but since I was called on, I have a comment or



         11   a question also on another topic.



         12                 I wonder if the Chief and/or Justice Bland



         13   were sufficiently informed and at liberty to address



         14   what Chief Justice Christopher raised earlier:  What in



         15   the world is going on in Brazoria County?



         16                 CHAIRMAN BABCOCK:  They're certainly



         17   welcome to comment if they're able or if they know.



         18                 HONORABLE NATHAN HECHT:  No comment.



         19                 CHAIRMAN BABCOCK:  So that will be a no



         20   comment, Levi.  Sorry.



         21                 Elaine.  Professor Carlson.



         22                 PROFESSOR CARLSON:  Chip, I just want to



         23   mention:  We do do hybrid at the law school.  I don't



         24   know the technology, but I'm happy to ask our IT people



         25   to speak to whoever you need to coordinate with on that.
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          1                 CHAIRMAN BABCOCK:  That would be great.



          2                 Shiva --



          3                 MR. ORSINGER:  I had a hearing two weeks



          4   ago in Comal County that was hybrid.  If Comal County



          5   can do it, I'm sure that the Association of Broadcasters



          6   can do it.



          7                 CHAIRMAN BABCOCK:  You would think they



          8   could.  But Shiva, in lieu of going to Comal County,



          9   which is a delightful place, if we run into trouble in



         10   Austin, let's note that Elaine might have some resources



         11   for us.



         12                 All right.  Well, this, once again, has



         13   been great.  We've gone two minutes over -- sorry about



         14   that -- but great to see you-all even if it's virtual.



         15   And I really hope that next time we can be in person,



         16   and that night we're going to have a reception and a



         17   picture.  So to the extent that people can get there,



         18   that would be great.  So we're now in recess, and thank



         19   you very much.



         20                 (Adjourned)



         21
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