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I.

COMMISSION BACKGROUND AND JURISDICTION
A. History and Membership
The Texas Legislature created the Forensic Science Commission (“Commission”) during

the 79th Legislative Session in 2005. The Act amended the Code of Criminal Procedure to add
Article 38.01, which describes the composition and authority of the Commission.1 During
subsequent legislative sessions, the Texas Legislature further amended the Code of Criminal
Procedure to clarify and expand the Commission’s jurisdictional responsibilities and authority. 2
The Commission has nine members appointed by the Governor of Texas. 3 Seven of the
nine commissioners are scientists or medical doctors and two are attorneys (one prosecutor
nominated by the Texas District and County Attorney’s Association and one criminal defense
attorney nominated by the Texas Criminal Defense Lawyer’s Association). 4 The Commission’s
Presiding Officer is Jeffrey Barnard, MD. Dr. Barnard is the Chief Medical Examiner of Dallas
County and Director of the Southwestern Institute of Forensic Sciences in Dallas.
B. Investigations of Professional Negligence and Misconduct
Texas law requires the Commission to “investigate, in a timely manner, any allegation of
professional negligence or professional misconduct that would substantially affect the integrity of
the results of a forensic analysis conducted by a crime laboratory.” 5
The term “forensic analysis” is defined as a medical, chemical, toxicological, ballistic, or
other examination or test performed on physical evidence, including DNA evidence, for the
purpose of determining the connection of the evidence to a criminal action. 6 The statute excludes
TEX. CODE CRIM. PROC. art. 38.01.
See e.g., Acts 2013, 83rd Leg. ch. 782 (S.B. 1238) §§ 1-4 (2013); Acts 2015, 84th Leg. ch. 1276 (S.B. 1287) §§ 17 (2015); TEX. CODE CRIM. PROC. art 38.01 § 4-a(b).
3
TEX. CODE OF CRIM. PROC. art. 38.01 § 3.
4
Id.
5
TEX. CODE CRIM. PROC. art. 38.01 § 4(a)(3).
6
TEX. CODE CRIM. PROC. art. § 38.35(a)(4).
1
2
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certain types of analyses from the “forensic analysis” definition, such as latent fingerprint analysis,
a breath test specimen, and the portion of an autopsy conducted by a medical examiner or licensed
physician. 7 The statute does not define the terms “professional negligence” and “professional
misconduct.” The Commission has defined those terms in its administrative rules. 8
C. Accreditation Jurisdiction
The Code of Criminal Procedure prohibits forensic analysis from being admitted in
criminal cases if the crime laboratory conducting the analysis is not accredited by the
Commission. 9 The term “crime laboratory” includes a public or private laboratory or other entity
that conducts a forensic analysis subject to this article. 10 The Fort Worth Police Department Crime
Laboratory (“FWPDCL”) is accredited by the Commission and the ANSI-ASQ National
Accreditation Board (“ANAB”) under International Organization for Standardization (“ISO”)
Standard 17025. 11

As part of its accreditation authority, the Commission may establish minimum standards
relating to timely production of forensic analysis; validate or approve specific forensic methods or
methodologies; and establish procedures, policies and practices to improve the quality of forensic
analysis in the state. 12 The commission is permitted, at any reasonable time, to enter and inspect

For complete list of statutory exclusions see TEX. CODE CRIM. PROC. art. 38.35 § (a)(4)(A)-(F) and (f).
“Professional misconduct” means the forensic analyst or crime laboratory, through a material act or omission,
deliberately failed to follow the standard of practice that an ordinary forensic analyst or crime laboratory would have
followed, and the deliberate act or omission would substantially affect the integrity of the results of a forensic analysis.
An act or omission was deliberate if the forensic analyst or crime laboratory was aware of and consciously disregarded
an accepted standard of practice required for a forensic analysis. “Professional negligence” means the forensic analyst
or crime laboratory, through a material act or omission, negligently failed to follow the standard of practice that an
ordinary forensic analyst or crime laboratory would have followed, and the negligent act or omission would
substantially affect the integrity of the results of a forensic analysis. An act or omission was negligent if the forensic
analyst or crime laboratory should have been but was not aware of an accepted standard of practice. 37 Tex. Admin.
Code § 651.302 (7) and (8) (2020).
9
TEX. CODE CRIM. PROC. art. 38.35 § (d)(1).
10
TEX. CODE CRIM. PROC. art. 38.35 § (a)(1).
11
See, https://www.txcourts.gov/fsc/accreditation/ for a list of accredited laboratories.
12
TEX. CODE CRIM. PROC. art. 38.01 § 4-d(b-1).
7
8
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the premises or audit the records, reports, procedures, or other quality assurance matters of a crime
laboratory that is accredited. 13 The Commission has adopted a Code of Professional Responsibility
for Forensic Analysts and Crime Laboratory Management.

14

The following are expectations

specific to management:
1. Encourage a quality-focused culture that embraces transparency, accountability and
continuing education while resisting individual blame or scapegoating.
2. Provide opportunities for forensic analysts to stay abreast of new scientific findings,
technology and techniques while guarding against the use of non-valid methods in
casework, the misapplication of validated methods or improper testimony regarding a
particular analytical method or result.
3. Maintain case retention and management policies and systems based on the presumption
that there is potential evidentiary value for any information related to a case, including
work notes, analytical and validation data, and peer or technical review.
4. Provide clear communication and reporting systems through which forensic analysts may
report to management non-conformities in the quality system and other adverse events,
such as an unintended mistake or a breach of ethical, legal, scientific standards, or
questionable conduct.
5. Make timely and full disclosure to the Texas Forensic Science Commission of any nonconformance that may rise to the level of professional negligence or professional
misconduct.
6. Provide copies of all substantive communications with the laboratory's national
accrediting body to the Commission.
7. For any laboratory that performs forensic analysis on behalf of the State of Texas,
develop and follow a written forensic disclosure compliance policy for the purpose of
ensuring the laboratory's compliance with article 39.14 of the Texas Code of Criminal
Procedure.
8. Ensure the laboratory's forensic disclosure policy provides clear instructions for
identifying and disclosing any exculpatory, impeachment, or mitigating document, item,
or information in the possession, custody, or control of the laboratory. The policy should
explicitly address how to inform potentially affected recipients of any non-conformances
or breaches of law or ethical standards that may adversely affect either a current case or a
previously issued report or testimony.
13
14

TEX. CODE CRIM. PROC. art. 38.01 § 4-d(d).
See, 37 Tex. Admin. Code § 651.219 (2020).
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9. Inform all forensic analysts working on behalf of the laboratory that they may report
allegations of professional negligence or professional misconduct to the Texas Forensic
Science Commission without fear of adverse employment consequences.
II.

INVESTIGATIVE PROCESS
A.

Limitations

The Commission’s authority contains important statutory limitations. For example, no
finding by the Commission constitutes a comment upon the guilt or innocence of any
individual. 15 The Commission’s written reports are not admissible in civil or criminal
actions. 16 The Commission has no authority to subpoena documents or testimony. The information
the Commission receives during any investigation is dependent on the willingness of stakeholders
to submit relevant documents and respond to questions posed. The information gathered in this
report has not been subject to the standards for admission of evidence in a courtroom. For example,
no individual testified under oath, was limited by either the Texas or Federal Rules of Evidence
(e.g., against the admission of hearsay) or was subject to cross-examination under a judge’s
supervision.
B. Components
If the Commission conducts an investigation of a crime laboratory that is accredited
pursuant to an allegation of professional negligence or professional misconduct involving an
accredited field of forensic science, the investigation must include the preparation of a written
report that identifies and also describes the methods and procedures used to identify: (A) the
alleged negligence or misconduct; (B) whether negligence or misconduct occurred; (C) any
corrective action required of the laboratory, facility, or entity; (D) observations of the commission
regarding the integrity and reliability of the forensic analysis conducted; (E) best practices
15
16

TEX. CODE CRIM. PROC. art. 38.01 § 4(g).
Id. at § 11.
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identified by the commission during the course of the investigation; and (F) other
recommendations that are relevant, as determined by the commission. 17
In addition, the investigation may include one or more: (A) retrospective reexamination of
other forensic analyses conducted by the laboratory, facility or entity that may involve the same
kind of negligence or misconduct; and (B) follow-up evaluations of the laboratory, facility, or
entity to review; (i) the implementation of any corrective action required....; or (ii) the conclusion
of any retrospective reexamination under Paragraph (A). 18
C. Investigative Panel
The Commission’s administrative rules set forth the process by which it determines
whether to accept a complaint or self-disclosure for investigation as well as the process used to
conduct the investigation. 19 The rules include the process for appealing final investigative reports
by the Commission and, separately, disciplinary actions by the Commission against a license
holder or applicant. 20
At its October 23, 2020 quarterly meeting, the Commission voted to form an investigative
panel (“Panel”) to assist in determining whether the complainant’s allegations are supported by
the facts and circumstances, available data and related documents. The Panel included Dr. Bruce
Budowle, Dr. Nancy Downing, and Elected District Attorney Jarvis Parsons.
D. Document Review and Interviews
Once an investigative panel is created, the Commission’s investigation includes: (1)
relevant document review; (2) interviews with members of the laboratory as needed to assess the
facts and issues raised; (3) collaboration with the laboratory’s accrediting body and any other

Id. at § (4)(b)(1).
Id. at § 4(b)(2).
19
See, 37 Tex. Admin. Code § 651.304-307 (2018).
20
37 Tex. Admin. Code § 651.309 (2020); Id. at § 651.216 (2021).
17
18
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relevant investigative agency; (4) requests for follow-up information where necessary; (5) hiring
of subject matter experts where necessary; and (6) any other steps needed to meet the
Commission’s statutory obligation.
The Commission interviewed eight individuals including four DNA analysts formerly
employed in the Biology Unit (this group included the complainant as well as the former CODIS
manager), 21 the Technical Leader and Biology Unit Supervisor, the Crime Lab Contact and
Evidence Screening Analyst, the Quality Manager, and the Laboratory Forensic Science Division
Manager.
Commission staff collected and reviewed thousands of pages of relevant documents,
laboratory policies, and other information submitted by interested parties. Staff also spoke with
representatives from ANAB and the Tarrant County Criminal District Attorney’s Office.
III.

SUMMARY OF COMPLAINT AND MANAGEMENT RESPONSE
A.

General Summary of Complaint

On August 5, 2020, Trisa Crutcher, a licensed DNA analyst with the FWPDCL, filed a
complaint with the Commission alleging professional misconduct by the Laboratory Manager
(Michael Ward), the DNA Technical Leader/Section Supervisor (Cassie Johnson) and the Crime
Laboratory Contact (CLC) (Sundaye Lopez). 22 The complaint is lengthy and contains numerous
allegations outside the Commission’s jurisdiction. This report focuses on an allegation related to
the laboratory’s process for obtaining permission to consume evidence in DNA cases, which the
Commission determined to be the sole issue meriting investigation within its jurisdiction.

21
One of the former FWPDCL DNA analysts is currently employed as a DNA analyst at the University of North
Texas Health Science Center-Center for Human Identification (UNTHSC-CHI). Because Commissioner Bruce
Budowle is the Director of the Center, he did not participate in the interview of this analyst. In an abundance of caution,
the Commission also obtained consent from both the complainant and the laboratory for Dr. Budowle’s participation.
22
The Crime Laboratory Contact is the person assigned to assist officers with the evidence submission process, among
other tasks.

6

1. Description of the Issue
In September 2016, FWPDCL implemented a DNA Submission Form for detectives and
submitting officers to complete that provides information about evidentiary items submitted for
DNA testing. 23 The laboratory introduced the form as the result of a Lean Six Sigma study, and its
purpose was to reduce the extensive back-and-forth between DNA analysts and detectives that
was commonplace at the time. One section of the form asked whether the submitting officer
granted permission to consume evidence during testing. The answer to this question defaulted to
“yes”.
After creating the submission form, the laboratory enacted policies regarding case
approval, 24 acceptance, 25 and evidence consumption, 26 that required clear written permission to
collect and consume evidence if the examiner believed consumption of the material was necessary
to maximize the likelihood of obtaining a usable DNA profile. According to the evidence
consumption policy, this written permission requirement could be provided by the officer or
detective via email communication or on a completed DNA submission form.
The written policies and procedures enacted by the laboratory requiring the detective or
officer to fill out the submission form differed from a historical practice verbally authorized by the
former lab manager which allowed the CLC to complete the form for the detective. The CLC
regularly assisted submitting officers with understanding and completing the form. In some cases,
the CLC filled out the form on the officer’s behalf.
For cases in which the CLC filled out the form for the submitting officer, her practice was
to obtain confirmation from the officer via email that the information was correct. The CLC did

See, Exhibit A:
See, Exhibit B:
25
See, Exhibit C:
26
See, Exhibit D:
23
24

DNA Submission Form, effective September 21, 2016; published January 4, 2017.
Biology Unit Case Assessment and Approval Procedure, effective 01/23/2017.
Biology Unit Case Acceptance Policy, effective 01/04/2017.
Evidence Consumption Policy – Biology Unit, effective 11/22/2017.
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not retain these confirmatory emails or import them into the corresponding case records unless the
officer made a change to the form. The CLC’s practice was to alert the officers regarding the
consumption question only when she believed the type of evidence submitted would likely result
in consumption. Examples could include items where “trace” levels of DNA are commonly found,
such as with firearms suspected to have been handled during the commission of a crime. In cases
where she did not expect consumption to be an issue, the CLC did not expressly discuss with the
officers that by allowing her to fill out the form on their behalf, they were granting FWPDCL
permission to consume DNA evidence during testing.
The CLC appears to have made a good faith effort to use her background as a biology
screener to flag cases with a high probability of consumption. However, there is no way for even
the most senior DNA analyst to predict whether a particular item of evidence will yield high or
low quantities of DNA without performing the extraction and quantitation steps of the analytical
process. Sometimes, an evidentiary item that one might expect to yield low quantities of DNA
actually produces a robust profile, while other items that may seem more promising yield a low
quantity or quality of DNA.
Members of the DNA section (including but not limited to the complainant) did not realize
the CLC had been filling out the form for the detectives in some cases. In June 2018, the
complainant became aware the CLC (and not the detective) had filled out the form in a case for
which the complainant was conducting technical review. On June 13, 2018, the complainant sent
an email to the Lab Manager documenting her concerns within the Biology Unit regarding whether
written permission to consume had been properly obtained and documented. The email also raised
concerns regarding whether the Tarrant County Criminal District Attorney’s Office was aware that
FWPDCL lacked documentation to indicate permission to consume had been granted in all cases.

8

Each DNA analyst the Commission interviewed except for the current Technical
Lead/Section Supervisor believed the submission form practice violated the FWPDCL’s standard
operating procedures (“SOPs”) requiring detectives or other submitting officers to fill out the
forms. The DNA analysts explained that absent documentation indicating the officer either filled
out the form or confirmed the accuracy of the information entered by the CLC, there was no way
for an analyst to tell from the case record whether permission to consume had been granted.
Though DNA analysts could and did reach out to detectives and submitting officers when there
was a concern or special consideration regarding consumption, in the ordinary course they relied
on the answer provided in the submission form as an accurate representation of the officer’s
acknowledgement and consent for consumption of DNA evidence.
The basis for the analysts’ view that an SOP violation occurred was a plain reading of the
following SOP provisions:
•

The DNA Submission Form stated, “this form must be fully completed by the
Detective.” 27

•

The Biology Unit “Case Acceptance Policy” had a Q&A format where the
following question was posed: “Who is responsible for filling out the form?” The
answer provided was: “The detective or investigating officer.” 28

•

The Biology Unit “Case Assessment & Approval Procedure” stated that “the DNA
submission form must be completed by the Detective or Investigating Officer and
e-mailed to the Crime Lab Contact (CLC).” 29

•

“The case record object repository generally includes all documents related to the
current case request. Items to be entered into the case record object repository
include the SAK exam paperwork, the submission report, any emails with the
detective generated while the request is still being processed, DNA worksheets,
statistical analysis, CODIS entry worksheets, and CODIS hit documentation.” 30

See, Exhibit A.
See, Exhibit C.
29
See, Exhibit B.
30
See, Exhibit E, DOC-Case Notes, effective March 2, 2017.
27
28
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The analysts shared the view that the appropriate way to address the non-conformance was
to identify affected cases and obtain supplemental documentation for the case records. These
actions would have been a tedious but achievable task, in part because the CLC had a practice of
retaining all emails. She explained to the Investigative Panel that if she had been asked to retrieve
confirmation emails for the case folders at that time, she likely would have been able to retrieve
many (if not all) of the emails from detectives and other submitting officers for as long as the email system automatically retained employee e-mails. New confirmation could have been obtained
for those cases lacking email acknowledgement. The DNA analysts also shared an expectation that
the SOP violation and corrective action(s) would be described in a non-conformance report or
other appropriate quality document, and that pertinent information would be communicated to the
Tarrant County Criminal District Attorney’s Office.
2. Evidence Consumption Policies and Impact on Forensic Analysis
For potentially low quantity DNA samples, the entire sample may need to be extracted,
and then the quantity of the DNA determined, so that informed decisions can be made on how best
to proceed with analysis. This approach is based on sound scientific principles that ensure the best
chances of obtaining a DNA typing result, as well as minimizing unnecessary sample consumption.
Splitting samples in such situations may reduce the chances of obtaining DNA typing results that
could include or exclude individuals as possible contributors to the evidentiary profile(s).
A competing consideration regarding consumption of evidence is that it can adversely
impact or eliminate a defendant’s ability to retest the evidence or employ future technologies to
the evidence to obtain additional information. A defendant may challenge the State’s consumption

10

of potentially exculpatory evidence as a violation of due process. 31 Questions regarding the
consumption of evidence have resulted in extensive habeas litigation, 32 and issues surrounding
consumption have been a source of debate during pre-trial proceedings. 33
The Quality Assurance Standards for Forensic DNA Testing Laboratories provide that
where possible, the laboratory shall retain or return a portion of the evidence sample or extract, 34
and the laboratory shall have and follow a documented policy for the disposition of evidence that
includes a policy on sample consumption. 35
ANAB Guiding Principles provide a framework describing the ethical and professional
responsibilities of laboratories subject to its jurisdiction. One of the principles provides that ethical
and professionally responsible forensic personnel give the utmost care to the treatment of any
samples or items of potential evidentiary value to avoid…unnecessary consumption. 36 This
principle comports with the Texas Code of Professional Responsibility for Forensic Analysts
adopted in May of 2018 which provides that a forensic analyst shall avoid…unnecessary
consumption of evidentiary materials. 37

To prevail on such a claim, the defendant must show bad faith on the part of the State. See, Arizona v. Youngblood,
488 US 51 (1988). Justice Stevens warned, however, that “there may well be cases in which the defendant is unable
to prove that the State acted in bad faith in which the loss or destruction of evidence is nonetheless so critical to the
defense as to make a criminal trial fundamentally unfair. Id. at 61-62 (Stevens, J. concurring). See also, Illinois v.
Fisher, 540 US 544, 549 (2004) (Stevens, J. concurring).
32
See, Ex parte Napper, 322 SW3d 202 (Tex. App. 2010).
33
See, In re State ex. Rel. Best, 616 SW3d 594 (Tex. App. 2021). See also, United States v. Burns, 2016 U.S. Dist.
LEXIS 184584 (U.S. District Court - District of Columbia 2016); United States v. Haight, 153 F. Supp. 3d 240 (U.S.
District Court - District of Columbia 2016).
34
FBI Quality Assurance Standards for Forensic DNA Testing Laboratories Standard 7.2, effective 9-1-11.
35
Id. at Standard 7.3. See also, FBI Quality Assurance Standards for Forensic DNA Testing Laboratories Standard
7.4 and 7.4.1 (2020).
36
ANAB Guiding Principles of Professional Responsibility for Forensic service Providers and Forensic Personnel:
Item 11.
37
37 Texas Admin. Code § 651.219(b)(4), effective May 16, 2018.
31
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3. Management’s Interpretation of the SOPs
On June 27, 2018, the Lab Manager sent an email to a sergeant in the homicide unit of the
police department asking if any of the detectives had any concerns, issues, or problems with the
laboratory consuming biological evidence in its DNA analytical process. The sergeant advised
they had never had an issue with evidence being consumed against their wishes. The DNA analysts
explained that while the email was informative, it was not a replacement for documentation in
individual case records.
One reason the DNA analysts believed the issue regarding consumption needed to be
addressed on a case-by-case basis was that the technical review process required analysts to certify
that all case worksheets and reports complied with laboratory policies and procedures. Most
analysts did not feel comfortable answering this question “yes” until action was taken to document
permission to consume in cases where the CLC filled out the form and it was unclear whether the
submitting officer even knew the consumption question was part of the process.
The Lab Manager and DNA Technical Leader met with the complainant on June 22, 2018
and attempted to fashion a remedy for the concern. They first proposed drafting a deviation from
technical review form or case notation outlining the issue. The complainant and other DNA
analysts did not believe a deviation from protocol was an appropriate way to handle the issue. 38
The tension between the need to issue reports and the need to answer accurately the technical
review question regarding SOP compliance continued until management convened a mandatory
meeting with the members of the Biology Unit on June 27, 2018. During the meeting, analysts
expressed concerns about the lack of documentation in the case record, especially with respect to
the question of whether permission to consume had in fact been granted. Contemporaneous notes

The Commission notes that laboratory policy deviations may be appropriate for forward-looking variations from
procedure. They are not typically used retroactively to justify why a laboratory policy was not followed.
38
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from the meeting show the Quality Manager agreed at the time that the practice was a violation of
the SOP sections cited above but noted the violation did not affect the quality of the DNA
analysis. 39
The Lab Manager disagreed with the analysts and the Quality Manager on the question of
whether the practice violated the SOP. He explained that because the case acceptance policy stated
that submitting officers were “responsible for” filling out the form, this meant the responsibility
could be delegated by a submitting officer to the CLC. He analogized the situation to a
Homeowner’s Association (HOA) rule on yard maintenance which may assign responsibility to
homeowners for maintaining their properties but would not require the homeowners to personally
mow the lawn.
The Lab Manager insisted that analysts get back to issuing reports, emphasizing that failure
to do so may result in disciplinary action. He also conveyed that all members of the laboratory are
“replaceable.” The Lab Manager emphasized that the FWPDCL and Tarrant County Criminal
District Attorney are primarily interested in the report’s end result and the timeliness of the result.
This messaging only served to amplify concern among the DNA analysts who attended the
meeting, all of whom have since separated from the laboratory. The analysts who voluntarily
resigned from the laboratory cited the language regarding replaceability as a contributing factor.
In an attempt to address concerns raised by the DNA analysts, management drafted an
“Inter-Office Correspondence” (IOC) memo. 40 Initially, the IOC was only employed in cases that

See, Exhibit F: 6.27.18 Biology Unit Meeting Notes-Official and Exhibit G: 6.27.18 Biology Unit Meeting
Notes-Crutcher.
40
Exhibit H, Technical Review IOC.
39
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were in technical review. Because the capital murder case that spurred this complaint was not in
technical review at the time, no IOC was included in the casefile. 41
Two days after the mandatory meeting, the laboratory manager issued a “Memorandum of
Expectations” to the Biology Unit. 42 This memorandum addressed the implementation of the IOC
to inform the prosecutors “if it is related to a case that is going to trial.” The memorandum also
warned that “Employees will follow all proper instruction given to them.... Insubordination, failure
or refusal to obey an order, or failure to perform work in a satisfactory manner will not be
tolerated.” “Failure to comply with the [expectations in the memo] may lead to immediate
disciplinary action.” The memo included a signature line for all members of the Biology Unit to
confirm receipt.
Shortly afterwards, on July 3, 2018, complainant and other members of the Biology Unit
met with a Fort Worth Deputy Chief to share concerns about management’s handling of the issues
discussed during the June meeting.
On July 30, 2018, the Lab Manager issued a draft “Non-conformance Report” related to
the issue. This draft report included the following language. “The root cause of this concern does
not appear to stem from any factual issues, but rather appears to stem from some type of personal
animus, bias, or jealousy of [the complainant].” The same day, the Quality Manager sent members
of the Biology Unit a copy of the draft Non-conformance Report with an email stating the matter
was closed pending updates to certain policies.
A revised version of the Non-conformance Report was finalized on August 24, 2018. The
Final Non-conformance Report concluded there was no policy non-conformity and the laboratory

Exhibit I, Findings on Defendant’s Motion to Suppress, State of Texas v. James Floyd, Cause Number 1494376D,
369th Judicial District Court of Tarrant County, Texas; Finding #32.
42
Exhibit J, Memorandum of Expectations.
41

14

was in compliance with its own internal policies. It acknowledged that certain policies and certain
technical review questions were updated/changed for clarification purposes. In addition to
changing the language of some technical review questions, the laboratory did the following:
•

Updated the Biology Unit Case Acceptance Policy to: (1) clarify that crime
laboratory personnel could assist with the completion of the DNA Submission
Form; and (2) require that email correspondence documenting the officer’s
approval of the DNA Submission Form be saved in the appropriate Object
Repository.

•

Updated the submission process to require officers and detectives to print, initial
and date all pages of the DNA Submission Form, and submit the initialed and dated
form to the crime laboratory.

It is notable that these changes reflect the proposals suggested by the DNA analysts when
they raised their concerns. The final version of the Non-conformance Report did not include the
language regarding the complainant’s alleged motives. No corrective action plan was issued. The
FWPDCL did not provide a copy of the Final Non-conformance Report to the Commission, the
Tarrant County Criminal District Attorney’s Office, or ANAB.
4. Review by ANAB
The FWPDCL is accredited by the ANSI-ASQ National Accreditation Board (ANAB).
The complainant submitted the same complaint to both ANAB and the Commission. ANAB
representatives reviewed the allegations and described their observations during a meeting held
with Commission staff in April 2021. In conducting their investigation, ANAB did not speak with
anyone from FWPDCL other than the Lab Manager.
ANAB provides laboratory management with ample discretion in interpreting the
laboratory’s policies. ANAB informed the Commission that it would have been “conforming” (i.e.,
compliant with governing standards) for FWPDCL to treat the concern raised about the submission

15

form as a non-conformance. However, the Lab Manager chose not to do so, and ANAB concluded
this decision was also conforming under accreditation standards.
ANAB relied on the following rationale in concluding the Lab Manager’s determination
was acceptable:
•

Accreditation rules require the laboratory to retain all technical records. Emails
with the submitting officer regarding the submission form (including those
regarding permission to consume DNA evidence) are not “technical records” but
rather are part of “contract negotiations” between the Fort Worth Police Department
and the FWPDCL. Once the submission form is complete, the negotiation phase of
the contract ends and the casework begins. From that point forward,
communications with the submitting officer(s) must be retained in the case record.

•

The Lab Manager’s interpretation of the term “responsible for” in the SOP was an
acceptable interpretation. The language could be read to permit delegation of the
form to the CLC.

ANAB did not appear to consider that this interpretation allows one party to conduct
“contract negotiations” on behalf of both parties to the contract. 43 ANAB did acknowledge two
important limitations of their conclusions:
•

Their review is limited to applicable accreditation standards and does not consider
the possible implications of disclosure requirements under Brady v. Maryland, the
Michael Morton Act, or any other applicable laws. ANAB acknowledged there may
be elements of a complaint dismissed by ANAB that would still require disclosure
to criminal justice stakeholders.

•

Their review does not take into account the principles set forth in the Texas Code
of Professional Responsibility for Forensic Analysts and Crime Laboratory
Management.

Other accredited laboratories (such as Texas DPS) build permission to consume evidence when necessary into the
contract governing all forensic analyses in the laboratory. In that context, the submitting agency agrees to accept the
terms of the contract in exchange for receipt of services. The laboratory does not establish contractual conditions while
at the same time providing consent to those conditions on behalf of the submitting agency.
43
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5. Concerns Raised During Hearing on Defendant’s Motion to Suppress Evidence
One of the effects of declining to categorize the Submission Form issue as a nonconformance was that the Tarrant County Criminal District Attorney’s office did not become
aware of the issue until the complainant made the attorneys aware shortly before a capital murder
pretrial hearing on Defendant’s Motion to Suppress. 44 The FWPDCL did not disclose the issues to
the Commission or ANAB on the basis that the analyst’s complaint constituted an “internal
administrative investigation.” 45 The judge received a copy of the complaint and supporting
materials shortly before the date of the scheduled hearing, and made the following observation:
“The caselaw seeks to avoid exactly what happened in this case. All of the Brady
and Giglio information and the investigations in this case were in the exclusive
possession of the FWPDCL and FWPD; a Defendant would have no way of
knowing it existed if not for the voluntary disclosure or discovery by an outside
investigating agency, or by inquiry by the prosecutors. When this concealed
information did come to light at the insistence of the lab analyst, the Court was
presented with over 3,000 pages of material days before testimony was to begin
before the jury. Under Brady and Kyles, this information should have long ago been
provided to the defense.” 46
6. Complainant Credibility and Allegations of Retaliation
The Lab Manager and complainant experienced recurring and intractable conflict. One
former analyst described their personalities as “oil and water.” The Commission reviews many
non-conformances submitted by laboratories from all relevant sectors. What is remarkable about
the facts of this scenario is that it would have been a straightforward (though perhaps tedious)
process to address the concerns raised by the complainant and the other DNA analysts. While a
laboratory might choose to suspend casework to address a nonconformance, it is not typically
necessary to do so. The Commission does not believe there was a need to suspend the operations

Exhibit K: Tarrant County Criminal District Attorney’s Office Disclosure Compliance Policy.
Exhibit L: Email Correspondence Aviles/Garcia.
46
See, Exhibit I: Findings on Defendant’s Motion to Suppress; State of Texas v. James Floyd, Cause Number
1494376D, 369th Judicial District Court of Tarrant County, Texas; Findings 125 and 126.
44
45
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of the DNA section for any length of time to address the issues in this case. The laboratory could
have enacted a plan to contact the submitting officers for pending cases and obtain supporting
information for all other cases while continuing casework. Laboratory management and quality
divisions are frequently required to consider multiple options to address challenging problems.
The conflict between the Lab Manager and the complainant resulted in unwavering positions that
were on full display at the pre-trial hearing on Defendant’s Motion to Suppress referred to in this
report. The court’s frustration with FWPDCL’s inability to resolve concerns effectively was
described in the Findings on Defendant’s Motion to Suppress. 47 “A criminal trial, most seriously
a capital murder case in which the State is seeking the death penalty, is not the proper forum for
airing petty grievances among employees….One cannot help but lend more credibility to the
claims of intimidation and retaliation going on in the FWPDCL after seeing this sequence of events
unfold in the courtroom.” 48
The complaint alleges a litany of retaliatory acts by management. Many of the allegations
are currently in litigation and are beyond the scope of the Commission’s jurisdiction. The
Commission is aware that the City of Fort Worth terminated the complainant’s employment on
April 1, 2021, citing the sole reason for termination as unspecified “information” from the Tarrant
County Criminal District Attorney’s office that the complainant’s “ability to testify has been
compromised.” 49 Internal communications between FWPD and the Tarrant County Criminal
District Attorney’s Office are not known to the Commission and are beyond the scope of this
report. Notably, each person the Commission interviewed who worked with the complainant found

47
See generally, Exhibit I: Findings on Defendant’s Motion to Suppress; State of Texas v. James Floyd, Cause
Number 1494376D, 369th Judicial District Court of Tarrant County, Texas.
48
Exhibit I: Findings on Defendant’s Motion to Suppress; State of Texas v. James Floyd, Cause Number 1494376D,
369th Judicial District Court of Tarrant County, Texas; Findings 114 and 115.
49
See, Exhibit M: City of Ft. Worth March 26, 2021 Notice of Pre-Decision Meeting and Administrative Leave.
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her to be a hardworking member of the section who did quality work and paid close attention to
detail.
IV.

FINDINGS
A.

Professional Negligence or Misconduct

“Professional Misconduct” means the forensic analyst or crime laboratory, through
material act or omission, deliberately failed to follow a standard of practice that an ordinary
forensic analyst or crime laboratory would have followed, and the deliberate act or omission would
substantially affect the integrity of the results of a forensic analysis [emphasis added]. An act or
omission was deliberate if the forensic analyst or crime laboratory was aware of and consciously
disregarded an accepted standard of practice. 50
“Professional Negligence” means the forensic analyst or crime laboratory, through material
act or omission, negligently failed to follow the standard of practice that an ordinary forensic
analyst or crime laboratory would have followed, and the negligent act or omission would
substantially affect the integrity of the results of a forensic analysis [emphasis added]. An act or
omission was negligent if the forensic analysis or crime laboratory should have been but was not
aware of an accepted standard of practice. 51
The Commission declines to extend a finding of professional negligence or misconduct to
the events described in this report. The Commission has been clear historically that the term
“would substantially affect the integrity of the results of a forensic analysis” does not necessarily
require that a criminal case be impacted or a report be issued to a customer in error. The term
includes acts or omissions that would call into question the integrity of the forensic analysis, the

50
51

37 Tex. Admin. Code § 651.302(7) (2020).
37 Tex. Admin. Code § 651.302(8) (2020).
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forensic analyst or analysts, or the crime laboratory as a whole. 52 The decision-making in this
matter may call into question the laboratory’s understanding of its role in legal disclosure, the
laboratory’s transparency and the leadership style of management. But the nexus between these
shortcomings and the forensic analysis itself is too tenuous for a finding of negligence or
misconduct.
B.

Observations Regarding Code of Professional Responsibility

The Texas Code of Professional Responsibility for Forensic Analysts and Crime
Laboratory Management requires management to encourage a quality-focused culture that
embraces transparency, accountability and continuing education while resisting individual blame
or scapegoating. It also requires management to maintain case retention and management policies
and systems based on the presumption that there is potential evidentiary value for any information
related to a case, including work notes, analytical and validation data, and peer or technical review.
The Lab Manager had a choice about how to approach the concerns raised by the analysts
in the DNA section. A choice showing consideration for their perspective would have resulted in
some additional work in the short-term but likely would have avoided the long-term consequences
that ensued. The Lab Manager chose instead to take a different view that interpreted one
ambiguous provision of the SOP in a way that ignored the plain language of two others. To support
the interpretation, he incorporated the use of an analogy to HOA covenants. The Commission finds
the analogy less than compelling when one considers the seriousness of the work performed in
forensic laboratories. The Lab Manager’s approach ultimately created more problems than it
solved. From a risk management perspective, it is better to err on the side of caution and address
the issue directly in a way that is responsive to the forensic analysts who must testify under oath
52

37 Tex. Admin. Code § 651.302(10) (2020).
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about all aspects of their work, especially when the analysts’ interpretation of their own SOP was
aligned with the plain language. This approach has the additional benefit of avoiding future
allegations that the laboratory’s decision-making lacks transparency.
The Lab Manager’s admonition about everyone being “replaceable” was also a
contributing factor to attrition in the DNA section, resulting in considerable adverse downstream
consequences for the criminal justice system. The loss of qualified analysts led ANAB to reduce
the scope of DNA services FWPDCL is authorized to provide its customer until new employees
can be trained and approved for independent casework.
C.

Observations Regarding Quality System

Quality Assurance provides the infrastructure to promote high performance, address errors,
and improve processes. The ultimate goals of a high-quality system are to minimize the occurrence
of error and to develop and encourage an environment for improving processes and services.
One of the more troubling aspects of the Commission’s investigation is that it revealed
serious questions about the effectiveness of the FWPDCL’s quality division which currently has a
single employee. It was clear from all interviews that the DNA analysts did not understand the
process employed by the Quality Manager to identify issues and conduct root cause analysis as
they were not involved in the process. They also did not understand why the Lab Manager drafted
the Non-conformance Report instead of the Quality Manager in collaboration with individuals with
subject matter expertise. Three former DNA analysts expressed a lack of confidence in FWPDCL’s
capacity to perform thorough and effective root cause analysis. This observation is supported by
the Non-Conformance Report itself, which was not written by the quality division or a team of
individuals dedicated to the task, had no input from anyone in the DNA section, takes a defensive
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posture and fails to employ any of the tools commonly recommended by experts in the field of
quality assurance.
It is also unclear why the Quality Manager’s initial observation that an SOP violation
occurred, which aligned with the interpretation of four DNA analysts, was superseded by the Lab
Manager’s own reading. The Quality Manager was careful to distinguish between SOP violations
that impact the quality of the forensic analysis and those that do not. While the permission to
consume does impact the quality of the data in the sense that the inability to consume may result
in less complete data, the concerns raised by the analysts were not that reports had been issued
with erroneous results. The need to document and address policy violations is not limited to
violations that have a direct adverse impact on the analytical work and data generated. Indeed, in
the population of self-disclosures the Commission has received over the years from all laboratories
subject to its jurisdiction, non-conformances that impact reported results are among the least
frequent types of non-conformances.
Management decisions can have a tremendous impact on the laboratory’s overall
transparency as a key player in the criminal justice system. For example, a critical component of
every laboratory’s quality program is the transparent assessment of an alleged nonconformity and
an effective root cause analysis. The ability of the laboratory to conduct a fair and thorough root
cause analysis in the wake of a non-conformance is essential to the integrity of the laboratory.
When laboratory management stretches the plain reading of the lab’s own SOP to find a compliant
explanation for an event, or issues a draft root cause analysis that attributes responsibility to the
animus, bias, or jealousy of the reporting analyst, the resulting environment may be one in which
analysts are hesitant to report mistakes or violations of policy. This dynamic can have a chilling
effect on laboratory self-disclosure and contradicts fundamental concepts in both the established
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accreditation standards under ISO-17025 and Article 38.01 of the Texas Code of Criminal
Procedure.
D.

Observations Regarding Sufficiency of Disclosure

The Commission makes no comment about the value of potential impeaching information,
its materiality, relevance, or admissibility. Laboratory management and staff should not attempt to
engage in that analysis either. The appropriate venue for adjudication of this question is the court
with jurisdiction over the criminal matter.
An assertion by members of the laboratory that an SOP was violated could be used to
impeach if a court determines that it is proper impeachment and otherwise admissible under the
rules of evidence. 53 Under Brady, 54 and its progeny, impeachment evidence must be disclosed to
the accused in a criminal case. Additionally, under the Michael Morton Act, the State has a duty
to disclose to the defendant any exculpatory, impeachment, or mitigating information in the
possession of the State. 55
As noted by the court in its Findings on Defendant’s Motion to Suppress, the laboratory’s
efforts to notify stakeholders were insufficient in this case. When notification to the Tarrant County
Criminal District Attorney’s office was discussed during the Commission’s investigation, there
were differing answers about who was responsible for contacting the office. For some issues, the
Lab Manager asserted the notification process would have been handled by the Quality Manager
and the Quality Manager asserted it would have been handled by the Lab Manager. 56 There did

See, Exhibit I, Findings on Defendant’s Motion to Suppress; State of Texas v. James Floyd, Cause Number
1494376D, 369th Judicial District Court of Tarrant County, Texas; Finding 106. “State agrees that under Giglio,
Defendant has a right to cross examine lab personnel on…lab policies and how they were potentially violated.”
54
Brady v. Maryland, 373 US 83 (1963).
55
TEX. CODE CRIM. PROC. art. 39.14 § (h).
56
Members of the Investigative Panel were troubled by the Quality Manager’s inability to describe the Michael Morton
Act when asked what it was. While Commissioners do not expect non-lawyers to recite the statute line and verse, it is
reasonable to expect that all quality management personnel understand and be able to describe the basic statutory
requirements in general terms.
53
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not appear to be a clear and consistent understanding regarding the responsibility for
communication.
The June 27, 2018, IOC disclosure concerning the subject of technical reviews was initially
only placed into affected files that were in the technical review process at that time. If a case was
not in technical review, no IOC was included in that file. Additional instructions were given to
the analysts in the June 29, 2018 Memorandum of Expectations that the IOC should be given to
prosecutors “if the case is going to trial.” Both approaches were very limited in scope and did not
capture all the potentially affected case files.
The Final Non-conformance Report signed by laboratory management on August 24, 2018,
was also deployed in a very limited fashion. Commission staff asked laboratory management to
supply a list of cases that contained or referenced the IOC or Non-conformance Reports.
Ultimately, the laboratory generated data indicating that for Biology Unit cases completed between
June 28, 2018 (when the IOC was signed) and August 24, 2018 (when the Non-conformance was
signed) only 25% of the cases they reviewed had an IOC, Non-conformance Report, or both,
present in the file. Notably, this collection of data fails to capture all the affected cases. It captures
only cases reported between those dates. Management subsequently reported that these cases were
updated with stakeholder notifications. However, there has not been a systematic effort made to
create a complete list of affected cases.
The Texas Code of Professional Responsibility for Forensic Analyst and Crime Laboratory
Management places an affirmative duty on crime laboratory management to develop and follow a
written disclosure policy for ensuring the laboratory’s compliance with Article 39.14 of the Texas
Code of Criminal Procedure.
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There are many examples of events that occur in a forensic laboratory that require
disclosure to the criminal justice stakeholders. Laboratories should establish a framework for
notification assessment and rely on quality assurance and quality control systems, input from
accrediting bodies and prosecuting agencies, and internal policies to aid in assessing situations that
warrant disclosure. 57 Where the need to disclose is in question, laboratories should always lean
toward disclosure as transparency is critical to the fair administration of justice.
V.

RECOMMENDATIONS
1. Case Audit. FWPDCL should include documentation granting the lab permission
to consume in each case file for which it is unclear whether permission was granted
for the time period from January 4, 2017 to August 24, 2018.
This effort may be as straightforward as generating a spreadsheet of cases and
asking FWPD and the Tarrant County Criminal District Attorney’s office 58 to
confirm permission for all of them; it should be more case-specific than a general
email from FWPD stating they have never experienced any problems regarding
consumption of evidence.
2. Quality Division. The Quality Division of FWPDCL needs to be strengthened
considerably, and the roles and responsibilities of individuals within the quality
system should be clearly defined. The Lab Manager should refrain from assuming
the Quality Manager role at any point because this leads to confusion among
laboratory staff regarding roles and responsibilities. The Quality Division’s
independence from the Lab Manager should be sacrosanct.
3. Disclosure Policy. FWPDCL should work closely with the Tarrant County
Criminal District Attorney’s Office to review the laboratory’s forensic disclosure
policy and ensure it provides clear instructions for identifying and disclosing any
potentially exculpatory, impeachment, or mitigating document, item or information
in the possession, custody, or control of the laboratory. 59 Further, the policy should
specifically address lines of communication, including a mutually agreed upon
understanding of exactly how the Tarrant County Criminal District Attorney’s

57
See e.g., Exhibit N: UNT Center for Human Identification Self-Disclosures and Notifications Policy 21-030,
effective March 15, 2021.
58
While initial permission is granted by the submitting agency, there is a point in each case where decisions regarding
consumption shift to the Criminal District Attorney’s office. For this reason, we include the Criminal District
Attorney’s office as a key stakeholder in this process.
59
37 Tex. Admin. Code § 651.219 (c)(8).
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Office expects the FWPDCL to provide information. 60 This level of communication
requires cooperation from all stakeholders.
4. Training. The Commission published a three-hour free online training program on
legal disclosure obligations for forensic laboratories and the application of the
Texas Code of Professional Responsibility for Forensic Analysts and Crime
Laboratory Management. All personnel in the crime laboratory whose work
involves evidence handling, analysis and reporting could benefit from watching this
training. The laboratory should consider extending the training requirement beyond
those analysts who must watch it to meet the continuing education obligation for
license renewal.
5. Just Culture. The Commission encourages the Lab Manager to reflect on what it
means to “embrace transparency and resist individual blame or scapegoating.”
While police departments have many valid reasons to embrace a hierarchical chain
of command, strong scientific leadership in the laboratory setting requires
management to work openly and collaboratively and consider the many
downstream consequences of decision-making. Management must bear in mind the
impact of the laboratory’s processes on analysts, victims of crime and the accused,
lawyers, judges and juries.

60

Id.
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Link to Crutcher Complaint and Related Documents:

https://www.dropbox.com/home/Gestring%20Rule%2012

